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REVISED  RULES. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


At  th«  June  term,  A.  D.  1908,  of  the  Su- 
preme Judicial  Court  held  at  Portland  for 
the  state,  all  the  Justices  of  the  court  being 
present, 

Ordered— That  the  following  rules  and  or- 
ders be  established  and  recorded  as  the  rules 
respecting  the  modes  of  trial  and  the  conduct 
of  business  In  suits  at  law  and  in  equity. ' 


SUITS  AT  LAW  AND  IN  THE 
LAW  COURT. 

I. 

ADUSBIOR   or  ATTOBNGTS   OT  THX   COrBTS    Or 
OTHEB  STATES, 

Members  of  the  bar  of  other  states  may  be 
admitted  to  practice  In  the  manner  and  up- 
on the  conditions  prescribed  by  statute. 

11, 
ma  or  the  ertbt  or  actionb. 
No  civil  action  shall  be  entered  after  the 
first  day  of  the  term,  unless  by  consent  of 
the  adverse  party  and  by  leave  of  the  court; 
or  unless  the  court  shall  allow  the  same  up- 
on proof  that  the  entry  was  prevented  by 
Inevitable  accident  or  other  suflBclent  causes; 
and  In  all  cases'  the  Christian  and  surname 
of  the  parties  and  of  each  trustee  shall  be 
entered  upon  the  docket  Writs  are  to  be 
filed  before  entry  of  the  action  and  shall  not 
be  taken  from  the  files,  except  by  special 
leave  of  court  Any  action  may  be  made  a 
misentry  at  any  time  during  the  first  term, 
upon  proof  that  the  action  was  settled  before 
the  sitting  of  the  court 

IIL 

KNTBT     or     TnK     ATTOBNET'S     IfAUB     out     THB 
OLBBS'S  DOCKirr.       CBANOB  OF   AITOBITKT. 

Upon  the  entry  of  every  action  or  appeal, 
the  name  of  the  plaintiff's  or  appellant's  at- 
torney shall  be  entered  at  the  same  time  on 
the  docket;  and  after  entry  of  the  action  oz 
appeal,  and  within  the  time  allowed  by  law, 
the  attorney  of  the  defendant  or  appellee 
shall  cause  his  name  to  be  entered  on  the 
same  docket  as  such  attorney,  and  if  it  be 
not  80  entered,  the  defendant  or  appeUee  may 


be  defaulted.  If  either  party  shall  Change 
his  attorney,  pending  the  suit,  the  name  of 
the  new  attorney  shall  be  substituted  on  the 
docket  for  that  of  the  former  attorney  and 
notice  thereof  given  to  the  adverse  party  in 
writing.  Until  such  notice  of  the  change  of 
(^n  attorney,  all  notices  given  to  or  by  the 
attorney  first  appointed  shall  be  considered  in 
all  respects  as  notice  to  or  from  his  client, 
excepting  only  such  cases  in  which  by  taw 
the  notice  is  required  to  be  given  to  the  par- 
ty personally.  Nothing  in  this  rule,  however, 
shall  be  construed  to  prevent  either  party 
from  appearing  for  himself  in  the  manner 
provided  by  laW,  but  subject  to  all  the  rules 
governing  attorneys  In  like  cases  ao  far  as 
applicable. 

IV. 

AuxnDMEnTS  m  VATncBS  or  rosit. 
Amendments  in  matters  of  form  will  bt 
allowed,  as  of  course,  on  motion;  but  if  the 
defect  or  want  of  form  be  shown  as  cause  of 
demurrer,  the  court  will  Impose  terms  on 
the  party  amending. 

V. 

AiamDUKRTs  nr  hattkbs  or  BtrBSTARCB, 
Amendments  In  matters  of  substance  may 
be  made,  In  the  discretion  of  the  court,  on 
payment  of  costs  or  such  other  terms  as  the 
court  shall  Impose;  but  if  applied  for  after 
Joinder  of  an  issue  of  fact  or  law,  the  court 
will  in  its  discretion  refuse  the  application  or 
grant  it  upon  special  terms;  and  when  either 
party  amends,  the  other  party  shall  be  en- 
titled to  amend.  If  his  case  requires  It  No 
new  count  nor  amendment  of  a  declaration 
will  be  allowed,  unless  it  be  consistent  with 
the  original  declaration  and  for  the  same 
cause  of  action. 

VI. 
nXAS  AND  HOTIORS  IR  ABATEUXNT. 

Pleas  and  motions  in  abatement,  or  to  the 
Jurisdiction  in  actions  originally  brought  in 
this  court,  must  be  filed  within  two  days 
after  the  entry  of  the  action,  the  day  of  the 
entry  to  be  reckoned  as  one,  and  If  alleging 
matter  of  fact  not  apparent  on  the  fbce  ot 
the  record,  shall  be  verified  bj  affidavit. 
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VII. 

OBTAININQ  A  BULK  TO  PLEAD. 

Either  party  may  obtain  a  rule  on  the  oth- 
er to  plead,  reply,  rejoin,  et&«  within  a  given 
time  to  be  prescribed  by  the  court;  and  if 
the  party  so  required  neglect  to  file  his  plead- 
ings at  the  time,  all  his  prior  pleadings  shall 
be  struck  out,  and  Judgment  entered  of  non- 
suit or  default,  as  the  case  may  require, 
unless  the  court  for  good  cause  shown  shall 
enlarge  the  rule. 

VIII. 
Tna  OF  wnjxa  xxEsmasrs  ok  PLBADmas. 
When  an  action  shall  be  continued  with 
leave  to  amend  tb«  declaration  or  pleadings, 
or  f<*  the  purpose  of  making  a  special  plea, 
replication,  etc..  If  no  time  be  expressly  as- 
signed for  filing  such  amendment  or  plead- 
ings, the  same  shall  be  filed  In  the  clerk's 
oflBce  by  the  middle  of  the  vacation  after  the 
term  viiien  tbe  order  is  made;  and,  iu  such 
case,  the  adverse  party  shall  file  his  plea  to 
the  amended  declaration,  or  his  answer  to 
the  plea,  replication,  etc.,  as  the  case  may 
be,  by  the  first  day  of  the  term  to  which 
the  action  is  continued.  If  either  party  neg- 
lect to  comply  with  this  rule,  all  hla  prior 
pleadings  shall  be  struck  out  and  Judgment 
entered  of  nonsuit  or  default,  as  the  case 
'  may  require,  unless  the  court  for  good  cause 
shown,  shall  allow  further  time  for  filing 
such  uuendiueut,  or  other  pleadings. 

IX. 

SPECIFICATIONS  OF  DEFKNSE. 

Fartles  pleading  the  general  issue,  may  be 
required  to  file,  in  addition  thereto,  a  brief 
specification  of  the  nature  and  grounds  of 
their  defSense;  and  shall,  in  all  cases,  be  con- 
fined on  the  trial  of  the  action  to  the  grounds 
of  defense  therein  set  forth;  and  all  matters 
set  forth  in  the  writ  and  declaration,  which 
are  not  specifically  denied,  shall  be  regarded 
as  admitted  for  the  purposes  of  the  trial. 

X. 

DENTAT.    OF    8IOWATUBES,     AKD    PABTNEBSniPS. 

No  party  shall  be  permitted  at  the  trial 
of  any  cause  to  call  for  proof  of  the  signa- 
ture or  execution  of  any  paper  declared  on 
or  filed  In  set-off,  or  mentioned  In  specifica- 
tions filed  by  either  party,  or  of  the  existence 
of  a  partnership  alleged  in  the  writ,  declara- 
tion or  speciflcatioDs  of  defense,  when  the 
names  of  the  members  thereof  are  set  forth, 
unless  such  party,  at  least  ten  days  before 
such  trial,  shall  make  and  file  affidavit  that 
he. has  reason  to  believe,  and  does  believe, 
that'«uch  signature  or  execution  is  not  gen- 
a)ne,  or  that  said  paper  has  been  oiutilated 
oc  altered  since  it  was  executed,  or  that  such 
partnersblp  does  not  exist.  A  witness  esiitp- 
ined  in  chief  only  as  to  the  signature  to  oi[ 


execution  of  a  paper,  shall  be  cross-ezamln- 
ed  by  the  adverse  party  only  aa  to  such  sig- 
nature or  execution. 

.     XL 

SPECIFICATIONS    BT  FIAINTIFr. 

In  actions  of  assumpsit  on  the  common 
counts,  a  specification  of  the  matters  to  be 
proved  In  support  thereof  shall  be  filed,  on 
motion  of  the  defendant,  within  such  time 
as  the  court  orders.  One  oc^y  of  such  speci- 
fication, and  one  copy  of  the  account  in  ac- 
tions on  account  annexed,  shall  be  furnished 
for  the  court,  one  for  the  Jury  and  one  for 
the  adverse  party. 

XII. 

TRUSTEE  DIS0L0SUBB8. 

In  cases  commenced  by  trustee  process, 
when  any  trustee  shall  present  himself  for 
examination,  he  or  his  attorney  shall  give 
written  notice  thereof  to  the  attorney  for 
the  plaintiff,  orin  his  absence  cause  the  some 
to  be  noted  on  the  docket;  and,  upon  motion, 
the  court  may  fix  «  time  for  the  disclosure 
to  be  made.  Before  the  disclosure  is  pre- 
sented to  the  court  for  adjudication,  there 
shall  be  minuted  upon  the  bctck  thweof  the 
names  of  the  counsel  for  the  plaintiff,  and 
for  sudi  trustee,  with  the  date  of  the  serv- 
ice of  the  writ  npon  him,  and  tbe  number  of 
the  actloa  upon  the  docket 

XIII. 

COSTS  UPON   COHTiaUANCX. 

Unless  for  cause  shown,  no  costs  shall  be 
allowed  either  party  for  any  term  at  nisi 
prlus  when  4  case  is  continued  by  agreement 
of  parties  entered  on  the  docket  When  a 
ca.se  Ib  under  an  order  of  reference  to  a  ref- 
eree or  auditor,  costs  shall  be  allowed  for 
tbe  terms  at  which  the  rule  is  issued  and  the 
report  filed,  but  not  for  the  Intervening 
terms.  Costs  shall  be  allowed  for  only  one 
term  In  the  law  court 

XIV. 

TIME  FOB  MAKING  MOTIONS  FOB  CONTINUANCE. 

Motions  for  continuance  of  any  civil  ac- 
tion shall  be  made  at  the  opening  of  the 
court  on  the  morning  of  the  second  day  of 
the  term  unless  the  cause  shall  come  in 
course-  to  be  dlsi)osed  of  In  the  order  of  the 
docket  on  the  first  day.  But  when  tbe  cause 
or  grround  of  the  motion  shall  first  exist  or 
become  known  to  tbe  party  .after  the  time 
prescribed  by  this  rule,  the  motion  shall  be 
made  as  soon  afterward  as  it  can  be  made^ 
accordihg  to  the  course  of  the  court;  and 
whenever  an  action  is  oontlnucd  on  such 
motion,  after  tbe  tlm^  above  prescribed,  the 
party  making  tbe  motion  shall  not  be  al- 
lowed,any  costs  for  bis  travel  and  attendance 
for  that  term,  unless  the  continuance  Is  or- 
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dered  os  acconnt  of  some  fault  or  niiscondoct 
in  the  adverse  party. 

XV. 

AFFIDAVrrS  TO  SUPPOBT  MOTIONS  FOB  CONTIM- 
UANCE. 

No  motion  for  a  continuance,  based  on  tbe 
want  of  material  testimony,  will  be  sustain- 
ed, unless  supported  by  an  affldavit  which, 
shall  state  the  name  of  the  witness,  If  Imown, 
whose  testimony  is  wanted,  the  particular 
facts  he  Is  expected  to  prove,  with  the 
grounds  of  such  expectation,  and  the  en- 
deavors and  means  which  have  been  used  to 
procure  his  attendance  or  deposition,  to  the 
end  that  the  court  may  judge  whether  due 
diligence  has  been  used  for  that  purpose. 

No  counter  affidavit  shall  be  admitted  to 
contradict  the  statement  of  what  the  absent 
witness  is  expected  to  prove;  but  any  of  the 
other  facts  stated  in  such  affidavit  may  be 
disproved  by  the  party  objecting  to  the  con- 
tinuance. No  action  shall  be  continued  on 
such  motion  if  the  adverse  party  will  admit 
that  the  absent  witness  would,  If  present, 
testify  to  the  facts  stated  in  the  affidavit 
and  will  agree  that  the  same  shall  be  receiv- 
ed and  considered  as  evidence  on  the  trial. 
In  like  manner  as  if  the  witness  were  pres- 
ent and  had  testlQed  thereto.  Sudh  agree- 
ment shall  be  made  in  writing  at  the  foot  of 
the  affidavit,  and  signed  by  the  party,  or  his 
attorney.  The  same  rule  shall  apply,  mutatis 
mutandis,  when  the  motion  is  based  on  the 
want  of  any  other  material  evidence  that 
might  be  used  on  the  trial. 

XVI. 

BTIDXNCB     TO     SUFFOBT     MOTIONS     BASED     ON 
TACTS. 

No  motion  based  on  facts  will  be  heard 
unless  the  facts  are  verified  by  affidavit,  or 
are  apparent  from  the  record  or  from  the 
papers  on  file  in  the  case,  or  are  agreed  and 
stated  in  writing  signed  l)y  the  parties  or 
their  attorneys.  The  same  rule  will  be  ap- 
plied as  to  all  facts  relied  on  In  opposing  any 
motion. 

XVII. 

ItOTIONS  FOB  NEW  TBIALS. 

Motions  for  new  trials  must  be  In  writing 
and  assign  the  reasons  therefor. 

When  a  motion  is  made  to  have  a  verdict 
set  aside  as  against  law  or  the  evidence,  It 
must  be  filed  during  the  term  at  which  the 
verdict  is  rendered.  The  party  making  It 
shall  cause  a  report  of  the  whole  evidence  in 
the  case  to  be  prepared  and  present  the  same 
to  tbe  presiding  justice  for  his  signature 
within  such  time  as  he  shall  by  special  or- 
der direct,  and,  if  no  such  special  order 
is  made,  it  must  be  done  within  ten  days  aft- 
er the  adjournment  of  the  court;  If  not  so 
done,  tbe  justice  i^mU  not  be  required  to  sign 


it  and  the  motion  may  be  regarded  as  with- 
drawn, and  the  clerk,  at  a  subsequent  term, 
may  be  directed  to  enter  jtidgment  on  tbe 
verdict 

When  a  motion  for  new  trial  is  made  for 
any  other  cause,  it  may  be  filed  with  the 
clerk  at  any  time  before  final  judgment,  and 
tbe  clerk  shall  give  immediate  written  notice 
thereof  by  mail  or  otherwise  to  the  adverse 
party  or  his  attorney.  The  evidence  in  sup- 
port thereof  shall  be  taken  within  such  time 
and  in  such  manner  as  the  court  at  the  next 
ensuing  term  shall  order,  or  the  motion  will 
be  regarded  as  withdrawn. 

XVIIL 

KXCEPTIOKS. 

Exceptions  to  the  admission  or  exclusion 
of  evidence  mnst  l>e  noted  at  the  time  the 
ruling  is  made,  or  all  objections  thereto  will 
be  regarded  as  waived. 

Ebcceptions  to  any  opinion,  direction  or 
omission  of  tibe  presiding  justice  in  his  charge 
to  the  Jury  must  be  noted  before  the  jury 
retire,  or  all  objections  thereto  will'  be  re- 
garded as  waived.    ; 

XIX. 

UOTIONS  IN  ABBEST  OF  JTTDOlfENT  IN  CBIHINAi; 
CASES.  ' 

Motions  in  arrest  of  judgment  In  criminal 
cases  shall  be  filed  and  presented  to  the 
court  for  adjudication  during  the  term  at 
which  the  accused  has  been  found  guilty, 
whether  exceptions  be  or  be  not  filed  and  al; 
lowed;  and  If  not  so  presented,  the  ri^t.td 
file  the  same  shall  be  considered  as  waived; 

•■  '•  •  ■.  ":■■>( 
XX. 

TIME    OF   FILING    M0TTON9,    PBJESENTINia       ' 
PETITIONS,    KTO.  .  i 

Motions,  petitions,  reports  of  ^fefOrees,' ap- 
plications for  commissioners  to  take'  depoat* 
tions,  surveys,  or  for  views  by  the  Jury  in 
cases  touching  the  realty,  and  all  like  appH'' 
cations,  shall  be  made  and  presented  at  th0 
opening  of  the  court  on  the  morning  of  the 
second  day  of  the  term;  provided,  that  when 
the  cause  or  ground  of  such  motion  or  other 
application  shall  first  exist  brbieoome  known 
to  the  party  after  the  tiiite  lb  this  rule  ap- 
pointed for  making  the;  same,  tt  may  be 
made  at  any  subsequent 'time.  But  motions 
or  applications,  such  as  from  their  nature 
require  no  notice  previous  to  granting  the 
same,  may  be  made  at  the  opening  of  the 
court  on  the  morning  of  each  day. 

XXI, 

OBJECTIONS  TO   BEPOBTS.      . 

Objections  to  any  report  ■  ofl'ered  to  the 
court  for  acceptance  shall  l^e  made  in  writing 
and  filed  with  the  clerk,  and  shall  set  forth 
speeiflcally  the  grounds  of  the  objections; 
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and  tbeee  only  diall  be  considered  by  the 
court. 

xxn. 

HOnOB  FBETIOnS  TO  HOnORB. 

Wben  any  motion  Is  made  in  relation  to 
any  civil  action  at  the  times  specifically  as- 
signed for  such  motions  by  these  rules,  no 
previous  notice  need  be  given  to  the  adverse 
party.  But,  If  notice  has  not  been  given,  the 
court  will  allow  time  to  oppose  the  motion 
if  the  case  shall  require  it  Wben,  how- 
ever, for  any  special  cause,  such  motion  may 
be  made  at  a  subseqaetat  time,  it  will  not 
be  heard  unless  seascnable  notice  thereof 
shall  have  been  given  to  the  adverse  party. 

XXIII. 

DKPOSITIORB  TAKEN   IN   TXBlf  TUCK. 

Depositions  may  be  taken  for  the  causes 
and  in  the  manner  by  law  prescribed,  in 
term  time,  as  well  as  in  vacation;  provided, 
they  be  taken  In  tlie  town  in  which  the 
court  is  bolden,  and  at  an  hour  when  the 
court  is  not  actually  in  session.  Neither 
party  shall  be  required  during  term  time  to 
attend  the  taking  of  a  deposition,  at  any 
other  time  than  is  above  provided,  unless 
the  court,  upon  good  cause  shovrn,  shall  spe- 
cially order  the  deposition  to  be  taken. 

XXIV. 

COimiSSIONB  TO  TAKK  OXFOSITIORS. 

The  court  will  grant  commlsslonii  to  lake 
ttte  depositions  of  witnesses  and  will  ap- 
point the  commissioners.  In  vacation  a  com- 
mission may  be  Issued  upon  application  to 
any  Justice  of  the  court,  In  the  same  manner 
as  may  be  granted  in  term  time;  or  either 
party,  upon  application  to  the  clerk,  may  ob- 
tain a  like  commission;  but,  in  the  latter 
case,  unless  the  parties  shall  agree  on  the 
person  to  whom  the  commission  shall  Issue, 
the  commission  shall  be  directed  to  any  Judge 
of  any  court  of  record.  In  each  case  the 
evidence,  by  the  testimony  of  witnesses,  shall 
be  taken  upon  Interrogatories  to  be  filed  in 
the  clerk's  office  by  the  party  applying  for 
the  commission,  and  upon  such  cross  Inter- 
rogatories as  Bb&ll  be  filed  by  the  adverse 
party.  A  copy  of  all  the  interrogatories  shall 
be  annexed  to  the  deposition.  No  such  com- 
mission shall  Issue  except  upon  interrogato- 
ries filed  as  aforesaid  by  the  party  applying 
and  notice  to  the  opposite  party  or  his  agent 
or  attorney,  accompanied  with  a  copy  of  the 
Interrogatories  so  filed,  to  file  cross-Interroga- 
tories within  fourteen  days  from  the  service 
of  such  notice. 

No  deposition  taken  oat  of  the  state  with- 
out such  commission  shall  be  admitted  in  evi- 
dence unless  the  same  was  taken  by  some 
Justice  of  the  peace,  notary  public,  or  other 
officer  legally  empowered  to  take  depositions 
or  affidavits  in  the  state  or  county  in  which 


the  deposition  was  taken,  or  nnlaos  tbe  ad- 
verse party  was  present,  or  was  duly  and 
seasonably  notified,  but  unreaBwably  neg- 
lected to  attend. 

XXV. 

FILIRO   UEPOSmORS. 

Depositions  shall  be  opened  and  filed  by 
the  clerk  at  the  term  for  which  they  are 
taken.  If  the  action  in  which  they  are  to 
be  used  shall  be  continued,  such  depositions 
shall  remain  on  file  and  be  subject  to  ob- 
jections when  offered  at  the  trial  as  at  the 
term  when  filed;  and  if  not  so  left  on  the 
files  they  shall  not  be  used  by  the  party  who 
originally  produced  them.  The  party  pro- 
ducing a  deposition  may,  if  he  see  fit,  with- 
draw It  during  the  same  term  in  which  it  is 
originally  filed.  In  which  case  it  shall  not  be 
used  by  either  party. 

XXVI. 
trSK  OF  OOFIXS  OT  nEEDS. 

In  actions  touching  the  realty,  ofDoe  copies 
of  deeds  material  to  the  issue,  from  the  r%- 
istry  of  deeds,  may  be  read  in  evidence  with- 
out proof  of  their  execution  where  the  party 
offering  the  same  is  not  a  'grantee  in  the 
deed,  nor  claims  as  heir,  nor  Justifies  as  serv- 
ant of  the  grantee  or  his  heirs. 

XXVIL 

ROnCK  TO  FBODUCK  WBITTKR  EVIDBRCB. 

Where  written  evidence  Is  In  the  hands 
of  the  adverse  party,  no  evidence  of  Its  con- 
tents will  be  admitted  unless  previous  notice 
to  produce  it  on  trial  shall  have  been  given 
to  such  adverse  party  or  his  attorney,  nor 
will  counsel  be  allowed  to  comment  upon  a 
refusal  to  produce  such  evidence,  without 
first  proving  such  notice. 

XXVIII. 

TBIAI,  U8T   ARO  OBDEB   OE  TBIAU. 

Immediately  after  the  call  of  the  contin- 
ued docket,  a  trial  list  of  all  actions  to  be 
tried  by  the  Jury  shall  be  made,  and  a  time 
assigned  for  the  trial  of  each  action  upon  the 
list,  and  all  other  actions  shall  be  tried  or 
otherwise  disposed  of  in  the  order  In  which 
they  stand  upon  the  docket.  Any  action 
shall  be  considered  in  order  for  trial  at  the 
return  term,  when  the  party  desiring  it  shall 
have  given  written  notice  thereof  to  the  ad- 
verse party.  Such  notice  must  be  given  by 
a  plaintiff  thirty  days,  and  by  a  defendant 
ten  days,  before  the  sitting  of  the  court 
Cases  brought  up  from  an  Inferior  court  by 
appeal  or  by  removal  shall  be  in  order  for 
trial  at  the  term  of  entry  without  such  no- 
tice. 

XXIX. 

COPIES  rOB   THE  LAW  OOUBT. 

No  cause  standing  for  oral  argument  on 
the  law  docket  will  be  heard  until  each  of 
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the  sitting  Justices  bas  been  furnished  with 
a  copy  of  the  case,  printed,  or  fairly  and 
legibly  written  or  typewritten  on  good  paper 
of  the  size  of  8x10  1-2  inches,  containing  the 
substance  of  all  the  material  pleadings,  facts 
and  documents  on  which  the  parties  rely. 

One  copy  only  of  the  case  will  be  required 
in  cases  submitted  upon  written  arguments 
or  briefs  not  read  to  the  court 

In  cases  of  facts  agreed  and  stated  by  the 
parties,  or  reported  by  consent  of  the  parties, 
it  shall  be  the  duty  of  the  plalntiS  to  furnish 
the  papers  or  abstracts  for  the  court;  and 
in  all  other  cases,  the  same  shall  be  done 
by  the  party  who  moves  for  a  new  trial,  or 
who  holds  tlie  affirmatiye  upon  the  question 
to  be  argued.  If  the  party  whose  duty  It  is 
to  furnish  the  papers  neglects  so  to  do,  the 
adverse  party  may  furnish  them.  If  the 
party  whose  duty  it  Is  neglects  to  furnish 
them,  as  required  by  this  rule,  h^  shall  not 
have  any  costs  for  that  term,  and  further 
he  shall  be  liable  to  be  nonsuited,  default- 
ed, or  have  judgment  entered  against  him 
for  want  of  prosecution,  or  such  otI>er  judg- 
ment  as  the  case  may  require. 

XXX. 

BBIKFS  rOB  THK   LAW   COUBI  BKFOBB  OBAI, 
ABOUIUNT. 

Codnsel  for  each  party,  before  or  at  the 
commencement  of  the  oral  argument  of  each 
case  shall  furnish  to  each  sitting  Justice  and 
also  to  the  reporter  of  declsionB,  a  aMiclse, 
succinct  and  separate  brief  or  summary  of 
all  the  points  of  law  to  be  made  In  the  argu- 
ment, noting  under  each  point  the  authorities 
to  be  cited  to  sustain  it;  and,  in  cases  on 
report,  facta  agreed,  or  on  a  motion  for  a 
new  trial,  or  on  appeal  in  equity,  a  concise 
brief  or  sammary  of  the  facts  as  claimed, 
but  not  a  recital  of  the  evidence. 

Such  briefs  and  all  written  arguments 
shall  be  printed  or  fairly  and  legibly  written 
or  typewritten,  on  good  paper,  of  the  size  of 
8x10 1-2  Inches. 

In  cases  standing  for  oral  argument,  each 
party  shall  also  file  a  copy  of  such  brief  or 
snmmary,  fbr  the  use  of  the  adverse  party, 
with  the  clerk  of  the  law  court,  or  furnish 
the  same  to  opposing  counsel  within  the  fol- 
lowing times:  for  the  Augusta  and  Bangor 
terms,  two  days  before  the  opening  of  court; 
for  the  Portland  term,  two  days  before  the 
opening  of  the  term  in  cases  from  Androscog- 
gin, Aroostook,  Cumberland,  Franklin,  Han- 
cock and  Kennebec  connttes;  cm  or  before 
tbe  fifth  day  of  the  term  in  oases  from  Knox, 
Lincoln,  Oxford,  Pmobscot  and  Piscataquis 
counties;  and  on  or  before  the  tenth  day  of 
tbe  term  in  cases  from  Sagadahoc,  Somerset, 
Waldo,  Washington  and  Tork  counties;  un- 
less in  any  case  the  time  Is  extended  by  the 
coort  for  good  cause. 

If  both  parties  have  n^ected  to  comply 
with  this  role,  the  case,  when  it  Is  readied  in 


its  order  on  the  dodcet,  wUl  be  c(mtlnued, 
or  the  parties  will  be  ordered  to  arsne  in 
writing,  or  Judgment  will  be  immediately  en- 
tered at  the  discretion  of  the  court.  If  one 
party  has  complied  with  the  rule,  and  tiie 
other  has  not,  only  the  party  complying  will 
be  heard  In  oral  argument,  and  tihe  other 
party  will  be  ordered  to  argue  in  writing,  or 
tbe  case  may  be  decided  without  argument 
by  the  other  party,  at  the  discretion  of  the 
court 

XXXI. 

TAXATION   OF  COSTS. 

Bills  of  costs  shall  be  taxed  by  the  derk 
upon  a  bill  to  be  made  out  by  the  party  en- 
titled to  them,  If  he  sh^ll  present  such  bill; 
otherwise  upon  inspection  of  the  proceedings 
and  files.  No  costs  shall  be  taxed  without 
notice  to  the  adverse  party  to  be  present 
provided  he  ^all  have  notified  the  clerk  in 
writing,  of  his  desire  to  be  present  at  the 
taxation  thereof. 

XXXIL 

DAT    or    BENDITIOH    09   JUDQiaKT. 

All  judgments  on  whatever  day  given  shall 
date  and  be  entered  as  of  the  last  day  of  the 
term  unless  upon  written  motion  stating  the 
reason  therefor  an  earlier  day  be  specially 
ordered. 

XXXIIL 

GUSTODT  or  FAPEBB  BT  THE  OLKBE. 

The  clerk  shall  be  answerable  for  all  rec- 
ords and  papers  filed  in  court  or  in  bis  of- 
fice; and  they  shall  not  be  lent  by  him,  nor 
taken  from  his  custody,  unless  by  special  or- 
der  of  court;  but  the  parties  may  at  all  times 
have  copies.  No  original  writ  or  process  filed 
in  the  dark's  office  shall  be  taken  from  the 
files  for  the  purpose  of  service,  but  attested 
copies  thereof  shall  be  made  for  that  pur- 
pose,  and  the  expense  thereof  shaU  be  In- 
cluded in  the  taxable  costs.  Depositions  may 
be  withdrawn' by  the  party  producing  them 
at  the  same  term  at  which  they  are  filed; 
but  while  remaining  on  the  files  they  shall 
be  open  to  the  inq>ection  of  either  party  at 
all  reasonable  hours. 

XXXIV. 
rtunb  PAPEBS  and  BXOOBDIIfa  judoiohtb. 
In  order  to  enable  the  derks  to  make  up 
and  complete  their  records  within  the  time 
prescribed  by  law.  It  shall  be  the  duty  of 
the  prevalliDg  party  forthwith  to  file  with 
the  clerk  all  papers  and  documents  necessa- 
}7  to  enable  him  to  make  up  and  enter  the 
judgment  and  to  complete  the  record  of  tbe 
oase.  If  the  same  are  not  so  filed  within 
three  months  after  judgment  diall  have  been 
ordered,  the  clerk  shall  make  a  memorandum 
of  the  fact  on  the  record,  and  the  judgment 
shall  not  be  afterwards  recorded  unless  up- 
on a  petition  to  tbe  court  at  a  ■ubsequent 
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term  and  after  notice  to  the  adverse  party, 
the  court  shall  order  it  to  be  recorded.  No 
execution  shall  Issue-  until  the  paijers  are 
flled  as  aforesaid.  When  a  Judgment  shall 
be  recorded  upon  such  petition  the  clerk  shall 
enter  the  same,  together  with  the  order  of 
court  for  recording  it,  among  the  records  of 
the  term  In  which  the  order  is  passed  with 
apt  references  in  the  index  and  book  of  rec- 
ords of  the  term  in  which  the  judgment  was 
awarded,  so  that  the  same  may  be  readily 
found.  When  so  recorded  the  Judgment  shall 
be  considered  in  all  respects  as  of  the  term 
in  which  It  was  originally  awarded.  The  par- 
ty delin<iuent  In  such  case  shall  pay  to  the 
clerk  the  costs  of  recording  the  Judgment 
anew,  the  costs  on  ttie  petition  and  also  the 
costs  of  the  adverse  party  if  he  shall  attend 
to  answer  thereto. 

XXXV. 

WBIT8   or   VBRIBK  TAOIAB. 

Every  venire  facias  shall  be  made  return- 
able into  the  clerk'b  office  by  ten  o'clock  in 
the  foroioon  of  the  first  day  of  the  term,  and 
the  Jurors  shall  be  required  to  attend  at  that 
^me,  unless  some  Justice  of  the  court  shall 
designate  a  different  day  or  hour,  and  In 
such  case  the  venire  shall  specify  such  day 
and  hour.  Venires  Issued  in  term  time  may 
be  made  returnable  forthwith  or  upon  any 
day  or  hour  as  ordered  by  the  court 

XXXVI. 

CAPIAS   UPON   INDIOTIfKNTS  AND   BCIBE  TA<!IAS 
UPON  BaCOONIZANCSS. 

On  indictments  found  by  the  grand  Jury, 
the  clerk  shall,  ex-otflclo,  issue  a  capias  with- 
out delay.  In  vacation,  he  shall  also  issue 
capias  against  respondents  not  under  bail, 
when  requested  by  the  county  attorney. 
When  a  re^wndent  has  been  sentenced  to 
imprisonment,  but  the  mittimus  has  been 
stayed  pending  exceptions,  or  when  a  prison- 
er ttas  been  admitted  to  ball  awaiting  the  de- 
cision of  the  law  court  on  his  exceptions,  the 
cleilc,  upon  receipt  of  the  certiflrate  of  decl- 
Sioa.  of  ,tbe  low  eonrt  overruling  the  excep- 
tions, shall  Issue  the  mittimus  forthwith. 

When  default  is  made  by  any  party  under 
recognizance  In  any  ciHmlnal  proceeding,  the 
clerk  shall  in  like  manner  Issue  a  scire  facias 
thereon,  returnable  to  the  next  term  unless 
the  court  shall  make  a  special  order  to  the 
contrary,  and  when  not  otherwise  provided 
by  statute. 

XXXVII. 

DECISION  OP  CASES  WHERE  TRESE  IS  DI8A0HEB- 

vxcn. 
In  case  of  a  disagreement  of  the  members 
of  the  court  in  a  cause  argued  orally  or  oth- 
er\^-ise,  the  papers  in  the  case  shall  be  sub- 
mitted to  the  members  of  the  court  not  pres- 
ent at  the  term;  and  the  decision  shall  be 
made  hy  ell  the  members  of  the  court,  unless 


the  counsel,  or  either  of  them,  at  the  term 
when  the  case  is  entered,  shall  enter  their 
dissent  thereto  upon  the  docket 

xxxvin. 

XZAIUNATION  OF  WITNESSES,   KIO. 

The  ezamlnatiwi  and  cross-examination  of 
each  witness  shall  be  conducted  by  one  coun- 
sel only  on  each  side,  except  by  special  leave 
of  the  court  and  coimsel  shall  stand  while 
so  examining  or  cross-examining  onless  other- 
wise permitted  by  the  court 

Tlie  re-examination  of  a  witness,  whether 
direct  or  cross,  shall  be  limited  to  matters 
brought  out  In  the  last  examination  by  the 
other  party,  unless  by  special  leave  of  the 
court 

XXXIX. 

ORDBB   OF   EVIDENCE. 

A  party  having  rested  his  case  cannot  aft- 
erward introduce  further  evidence  except  in 
rebuttal  unless  by  leave  of  the  court 

XI* 

LIKITATIOR  OF  mCB  FOB  ABOUMENT. 

In  all  trials  of  causes,  whether  by  Jury  or 
by  the  court,  the  closing  arguments  of  the 
counsd  of  the  respective  parties  shall  be 
limited  to  one  hour  on  each  side,  unless  be- 
fore the '  commencement  of  the  arguiAents, 
for  good  cause,  the  court  shall  idlow  further 
time,  which  shall  in  all  cases  be  fixed  and 
definite. 

Oral  arguments  before  the  law  court  in- 
cluding the  reading  of  briefs,  and  argumeuts 
In  reply,  are  limited  to  one  hour  for  each 
side,  unless  for  cause  shown  the  court  shall 
fix  a  longer  time  before  the  arguments  axe 
begun. 

XLT. 

ATTOBNEYS    NOT   TO    BE   BAIL    NOS    WITNESSES. 

No  attorney  shall  give  bail  nor  recognize 
as  principal  or  surety  in  any  criminal  mat- 
ter In  which  be  Is  employed  as  counsel  or  at- 
torney, nor  shall  he  become  ball  In  any  civil 
suit. 

No  attorney  or  counsellor  shall  be  permit- 
ted to  take  any  part  In  the  conduct  of  a 
cause  before  a  Jury  In  which  he  is  a  witness 
for  his  client,  except  by  special  leave  of  the 
court 

XL.II. 

ASSE8SUBNT  OP  SAMAOEB  BT  CLEBX. 

When  the  defendant  Is  defaulted  by  agree- 
ment  to  be  heard  in  damages  by  the  clerk  or 
an  assessor  Instead  of  the  presiding  Justice 
or  a  Jury,  the  clerk  or  assessor  may,  on  rea- 
sonable notice,  hear  the  parties  In  vacation 
and  aitscss  tlie  dnnxages;  and  Judgment  may 
be  entered  on  such  assessment  as  of  the 
term  of-  the  default  without  the  right  of  a 
party  aggrieved  to  have  the  assessment  re- 
turned to  the  next  term  for  acceptance  or 
rejection,  unless  such  right  is  teserved. 
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XLIII. 
■STABUSHino  tbttteT  or  exceftions. 

A  party  desiring  to  establlsb  before  the 
law  court  the  truth  of  exceptions  presented 
to  a  Justice  at  nisi  prlus  and  not  allowed  by 
bim,  shall  within  ten  days  after  notice  of 
refusal  to  allow  them,  file  In  the  court  where 
they  were  taken  his  petition  supported  by  af- 
fidavit and  setting  forth  In  full  the  bill  of 
exceptions  presented  and  all  material  facts 
relating  thereto,  and  give  a  copy  thereof  to 
the  opposite  party  or  bis  attorney  of  record. 
A  transcript  of  so  much  of  the  official  ste- 
nographer's notes  as  relates  to  the  exceptions 
must  be  flled  with  the  petition.  The  affida- 
vit may  be  made  by  the  party  or  his  attorney 
of  record  but  must  be  positive,  baaed  upon 
actual  knowledge  and  not  upon  information 
or  belief. 

Wltbln  ten  days  after  being  served  with  a 
copy  of  the  petition  the  opposite  party  may 
if  be  desire  file  in  the  same  court  an  answer 
verlfled  by  a  similar  affidavit  and  setting 
forth  any  material  facts  against  the  petition. 

Upon  motion  of  either  party  any  Justice 
of  the  court  may  appoint  a  commissioner  to 
take  the  depositions  of  such  witnesses  as 
may  be  produced  by  either  par^,  the  dep- 
OBittons  to  be  flled  in  the  court  where  the 
exceptions  were  taken. 

The  case  thus  made  shall  be  entered  and 
heard  at  the  next  law  term  upMi  certified 
copies  as  In  other  cases.  If  the  truth  of  the 
exceptions  be  establtisbed  they  will  be  heard 
and  Judgment  rendered  thereon  as  if  original- 
ly allowed. 

XLIV. 

DIBPOBITIOn    OF    OOBUANT   OASIS,   EK>. 

Gases  remaining  on  the  docket  for  a  period 
of  two  years  or  more  with  nothing  done,  «batl 
be  dismissed  for  want  of  prosecution  unless 
good  cause  be  shown  to  the  contrary.  Mo- 
tions for  further  continuance  for-  Judgment 
after  ttie  term  of  the  default  must  be  In 
writing  stating  the'  reasons  tbierefor..  Mo- 
tions for  renewal  of  orders  of  notice  must 
also  be  In  writing  stating  the  reasons  wliy 
tbe  former  order  was  not  compiled  with. 


XLV. 

Vrii'ULAnONB  inr  BXTLBB  OT  BKIBtBROB. 

In  references  of  cases  by  rule  of  comt  no 
stipulation  will  be  allowed  for  a  review  by 
the  court  of  Oie  decision  of  tbe  referee  upon 
any  question  of  law  or  fact  submitted;  bat 
tbe  referee  may  find  tbe  facts  and  report 
questions  of  law  for  decision  by  the  court. 

XL  VI. 

WATUBAtlZATIOW. 

The  second  day  of  each  term  of  the  court 
for  any  county  is  fixed  as  the  stated  day  on 
70A.-1) 


which  final  action  may  be  had  on  petitions 
for  naturalization  as  provided  by  act  of  Con- 
gress approved  June  29,  1908. 

SCHEDULE  OF   PEES. 

ATTOBNETB. 

Writ  of  attachment,  including  power 
of  attorney,  declaration,  attorney's 
fee  and  blanlc,  $3.54 

Libel,  petition  or  complaint,  3.50 

Writ  of  replevin  and  bond,  4.58 

Travel:  For  every  ten  miles  to  and 
from  court,  observing  the  rule  pre- 
scribed in  R.  S.,  chap.  117,  sec.  14,  .33 
Attendance:  For  each  term  until  the 
action  is  disposed  of,  except  as  other- 
wiae  provided  in  these  rules,  3,50 

No  costs  shall  be  allowed  after  a  defend- 
ant is  defaulted  and  the  action  continued  for 
Judgment 

Law  court:  Travel  and  attendance  as  af  nisi 
prlus  terms,  but  for  one  term  only. 
If  the,, plaintiff  prevails,  be  may  tax  one 
attorney's  fee  in  addition,  to  that  embraced 
In  his  writ 

If  the  defendant  prevails,  he  may  tax  one 
attorney's  fee  for  tbe  Issue  in  fact  and  one 
for  the  Issue  In  law. 

Transcripts  of  cases  made  by  the  official 
stenographer  and  printed  copies,  certified  by 
the  clerks  to  the'  law  court,  may  be  taxed  In 
the  bill  of  costs  at  tlie  rate  paid  to  tbe  ste- 
nographers and  the  printers,  respectively,  to- 
gether with  compensation  to  the  clerks  for 
preparing  manuscripts  and  correcting  proof  at 
the  rate  of  10  cents  per  printed  page. 

CLEBK. 

lV)r  use  of  Counties.             ' 
Copy  of  writ,  libel  or  other  process,  or 
abstract  thereof,  together  with  copy 
of  order  of  notice  thereon,                   f  1.00 
Entry,  nisi  prlus,  .00 
Eixemplifylng  copies,  not  less  than  1.00 
Commission  to  referee,  auditor,  survey- 
or or  other  officer  appointed  by  the.  . 
court                                                     '   .50 
Warrant  to  make  partition,  1.00 
Process  to  enforce  a  lien  on  personal 

property,  1.00 
Each  certificate  attached  to  renewed  ex- 
ecution, .2o 
Copy  of  decree  of  divorce  or  certificate 

of  same,  1.00 

Computing  damages  and  taxing  costs,  .2.'> 

Writ  of  execution,       ,    .  .l."> 

Execution  for  possession,  .25 

Writ  of  restitution,  .40 

Writ  of  supersedeas,  .50 

Writ  of  protection,  1.00 

Writ  of  seisin  of  dower«  1.00 

Subpoena,  .10 

irircRi,i,ANEOTm.  ■ 

Service  as  taxed  by  the  officer,  subject  to 
correction.  '        '  ' 
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Surveyors,  commisslonerB  and  other  officers 
appointed  by  the  court,  fees  as  charged  by 
them  subject  to  correction. 

Costs  of  reference  as  reported  by  the  referee. 

B^or  hearing  In  damages  or  in  costs,  the  clerk 
shall  have  such  reasonable  compensation 
as  a  Justice  of  the  court  may  allow,  and 
the  same  shall  be  taxed  in  the  bill  of  costs. 

Advertising  notices,  the  amount  paid  to  the 
publisher,  subject  to  correction. 

Witnesses:  Fees  as  per  certificate  filed  and 
depositions  as  taxed  by  the  magistrate,  sub- 
ject to  correction. 

When  the  register  of  probate,  register  of 
deeds  or  cleric  of  courts  by  request  bring 
their  books  or  papers  into  court  to  be  used 
on  the  trial  of  a  cause  instead  of  copies, 
the  usual  witness  fee  may  be  taxed  for 
him. 

Appeals:  In  cases  brought  up  by  appeal,  the 
prevailing  party  in  this  court  will  be  al- 
lowed costs  as  taxed  In  the  court  below, 
subject  to  revision  if  objected  to,  together 
with  additional  costs  of  this  court 

Defendant:  When  the  defendant  recovers 
costs  he  may  tax  the  same  fees  and  charges 
as  are  specified  In  the  foregoing  schedule 
80  fftr  as  the  same  may  apply. 


EQUITY  RULES. 
L 

THE    COUST. 

The  court  held  by  one  Justice  may  sit  in 
equity  in  any  counl^  on  any  day  not  pro- 
hibited by  statute. 


II. 

THK    OLBBK. 

The  clerks  of  the  court  shall  act  as  clerks 
bi  chancery  and  may,  as  of  course,  Issue  such 
processes  and  make  and  enter  such  orders 
as  do  not  require  the  consideration  of  the 
court.  They  may  keep  for  equity  causes  a 
separate  docket  upon  which  they  shall  min- 
ute in  detail  all  proceedings  In  the  cause, 
with  the  date,  and  by  whom  each  order  Is 
made. 

III. 

BTTLB  DATS. 

Rule  days  shall  be  held  the  fltst  Tuesday 
of  each  month  at  ten  o'clock  in  the  forenoon 
at  the  court  house  in  each  county  for  the 
proper  despatch  of  equity  business,  when 
and  where  all  processes  shall  be  returnable, 
unless  otherwise  ordered  by  the  court  or  di- 
rected hf  statuta 


IV. 

THE   BIU» 

Bills  Shall  be  drawn  succinctly  and  in  para- 
graphs numbered  seriatim,  and  without  pro- 
lixity or  unnecessary  repetition.  The  confed- 
eracy clause,  the  charging  part,  and  the  Ju- 
risdictional clauses  may  be  omitted. 

The  prayer  for  answer  may  be  omitted,  un- 
less discovery  is  sought  or  answer  upon  oatli 
Is  desired.  The  prayer  for  relief  shall  state 
the  specific  relief  sought,  and  may  also  ask 
for  general  relief.  The  prayer  for  process 
shall  contain  sufficient  information  for  the 
proper  frame  thereof. 

Bills  shall  be  addressed: 

"To  the  Supreme  Judicial  Court.  In  Equity. 
A-  B.,  of  ,  complains  against  C.  D.,  of 


-,  and  says: 


First:—"  etc. 


V. 


VKRinCATION. 

Bills  for  discovery  and  thooe  praying  for 
injunction  must  be  verified  by  oath. 

VI. 

FBOCESS. 

Process  shall  not  issue  until  the  bill  is 
filed,  unless  the  bill  is  Inserted  in  a  writ, 
when  no  special  process  shall  issue  imtil  the 
writ  is  filed. 

Upon  the  filing  of  a  bill,  subpoena  shall  Is- 
sue and  be  returnable  as  provided  by  stat- 
ute:, or  as  the  court  may  order. 

VII. 

SBBVICK  ON  NONBESIDBNTS. 

When  it  shall  appear  that  a  defendant  Is 
and  resides  out  of  the  state,  the  clerk  on  ap- 
plication of  the  plaintiff  at  any  time  after 
filing  the  bill  shall  enter  an  order  for  the  de- 
fendant to  appear  and  answer  the  bill,  If  in 
any  of  the  states  of  the  United  States,  or 
the  territory  of  Arizona  or  New  Mexico,  or 
in  any  of  the  Provinces  of  the  Dominion  of 
Canada,  within  one  month;  if  in  any  other 
part  of  North  America  including  the  West 
India  Islands,  or  in  Europe  or  Egypt,  with- 
in two  months;  If  in  any  other  part  of  the 
world,  within  three  months,  after  the  date  of 
the  service  of  the  order  upon  him,  if  per- 
sonally served,  or  after  the  last  publication 
of  the  order,  if  served  by  publication  only. 
A  copy  of  the  order  and  of  the  bill  attested 
by  the  clerk  shall  be  served  on  such  defend- 
ant in  person  within  three  months  from  the 
date  of  the  order  by  an  officer  qualified  to 
serve  civil  processes  in  the  place  where  serv- 
ed, or  in  any  foreign  country  by  such  officer, 
or  by  any  consul,  vice-consul  or  consular 
agent  of  the  United  States  In  such  foreign 
country,  or  by  any  person  specially  appoint- 
ed by  the  court  to  serve  the  order;  or  the 
order  and  attested  copy  of  the  I>I11  shall  be 
published  three  tlmea  In  different  weekr\  all 
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witbin  thirty  days  after  the  date  of  the  or- 
der, In  some  newspaper  published  In  the  coun- 
ty where  the  suit  Is  pending.  The  return  of 
personal  service  shall  be  yerified  by  the  af- 
fidavit of  the  person  making  the  service.  In 
case  of  service  by  an  officer,  his  authority 
shall  be  certified  by  the  clerk  of  a  court  of 
record.  If  within  the  United  States  or  any 
of  Its  possessions,  and  If  without  the  Unit- 
ed States  or  Its  possessions,  by  such  a  clerk, 
or  by  a  United  States  consul,  vice-consul  or 
consular  agent. 

VIII. 

APPEABANCE. 

Appearance  shall  be  entered  on  the  dockit 
by  the  party  or  Ms  counsel  or  filed  with  the 
clerk. 

IX. 

PI^BADnros  IN  DXTERSK. 

IPIeadlnfjS  In  defense  may  omit  formal 
clauses  not  essential  to  the  merits  of  the 
caiiB& 


AnSWEBS. 

Answers  shall  be  concise  and  direct  in 
statement,  and  shall  fully  and  particularly 
answer  each  paragraph  of  the  bill;  and  shall 
be  paragraphed  and  numbered  to  conform 
thereto  so  far  as  may  be.  Answers  not  In 
compliance  with  this  rule  may  be  stricken 
from  the  files  and  a  new  answer  ordered 
with  casta,  or  the  bill  may  be  taken  pro  con- 
fesBo  for  want  of  an  answer. 

Answers  shall  be  entitled: 

"In   the   Supreme   Judicial   C!oort,   in  Equity, 
A.  B.  V.  O.  D. 
The  answer  of  C.  D.,  who  answers  and  says: 
First:— "  etc 

XL 

JtntT  TBIAL8. 

If  the  defendant  desires  any  Issues  of  fact 
snbmitted  to  a  Jury,  be  shall  at  the  close  of 
bis  answer  make  such  claim,  and  succinctly 
state  such  issues.  If  the  plaintiff  desires  any 
Issues  of  fact  submitted  to  a  Jury,  he  shall 
make  such  claim  at  the  end  of  his  replica- 
tion, and  succinctly  state  the  issues. 

XII. 

JITKATB. 

Oaths  to  bills  and  answers  shall  be  npon 
the  affiant's  own  knowledge,  information  or 
belief;  and,  so  far  as  upon  information  and 
belief,  that  he  believes  bis  Information  to  be 
true. 

XIII. 

DISCOVEBT,    ITO.    . 

Discovery  and  answer,  when  necessary  to 
tbe  entering  of  a  proper  decree,  may  be  re- 
quired; and  to  enforce  tbe  same  a  writ  of 
attachment  may  issue  by  special  order  of  the 


court,  on  which  tbe  defendant  win  be  ball- 
able  on  a  bond  with  sufficient  sureties  given 
to  the  plaintiff  in  such  sum  as  the  court  may 
order,  which  Is  to  be  returned  with  the  writ. 
In  case  of  neglect  of  the  defendant  to  enter 
bis  appearance  according  to  the  statute,  the 
bond  shall  be  forfeited,  and  may  be  enforc- 
ed by  petition  and  notice  thereon;  and  on  a 
summary  bearlDg,  damages  may  be  assessed 
and  an  execution  Issue  therefor;  and  a  new 
writ  of  attachihent  may  Issue  on  a  special 
order  therefor,  on  which  he  will  not  be  bail- 
able. 

XIV. 

DEMUSBEBS   AND   FLEAS.  , 

Defenses  by  demurrer  or  plea  may  be  in- 
serted In  an  answer;  and  unless  the  plaintiff 
sets  such  defenses  for  hearing  l>efore  a  sin- 
gle justice  In  order  that  proper  amendments 
may  be  speedily  had,  (and  such  defenses  pre- 
vail In  the  law  court,)  no  amendment  on  ac- 
count thereof  shall  then  I>e  allowed,  except 
upon  terms. 

XV. 

CEBTIFICATIONS. 

Demurrers  and  pleas  shall  not  be  filed  un- 
til certified  by  counsel  to  be  In  good  faith 
and  not  intended  for  delay;  and  if  pleas, 
that  they  are  true  in  fact 

XVI. 

AR8WEB8   TO    OBOSS-BILLS. 

The  answer  to  a  cross-bill  shall  not  be  re- 
quired before  answer  is  made  to  the  orlg- 
hial  blU. 

XVII. 

BEFLICATIONS. 

The  replication  shall  state  in  BuI>staDce 
that  the  allegations  In  the  bill  are  true  and 
tliat  tliose  in  the  answer  are  not  true. 

XVIII. 

SIONATUBE  OF  COUNSEL. 

Counsel  shall  sign  all  pleadings  aa  a  guar- 
anty of  good  faith. 

XIX. 

KXCEFTIONS  TO  BILLS. 

Exceptions  to  bills  may  be  filed  within 
twenty  days  after  return  day,  and  to  answers 
wltliin  ten  days  after  notice  that  they  have 
been  filed,  and  shall  be  disposed  of  by  refer- 
ence to  a  master,  or  otherwise,  as  the  court 
may  direct  Costs,  double  and  treble,  may 
be  awarded  on  exceptions  and  execution  is- 
sued therefor  as  the  court  may  order. 

XX. 

AMENDllENTS. 

Amendments  as  to  parties  shall  be  made 
under  order  of  court  Other  amendments 
may  t>e  made  before  issue  as  of  course.    Af t- 
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er  Unue,  amendmentfl  may  be  aHowed  by  the 
court  with  or  without  terms. 

XXI. 

BILLS    OF   BBTIVOR. 

Amendments  may  serve  the  purpose  of  bills 
of  revivor  or  bills  supplemental  or  bills  of 
that  nature,  but  they  shall  be  served  as  such 
bills  should  be  served. 

XXH. 

BEITINa    CASES    FOB    EmABINO. 

Wheu  a  demurrer  is  filed,  the  court  upon 
motion  of  either  party  may  set  the  caus<; 
for  bearing  upon  bill  and  demurrer  at  any 
time.  When  a  plea  or  answer  Is  filed,  the 
court  upon  motion  of  the  plaintiff  may  set 
the  cause  for  hearing  upon  bill  and  plea  or 
bill  and  answer  at  any  time.  When  a  rep- 
lication Is  filed  to  a  plea  or  answer  the  court 
upon  motion  of  either-  party  may  set  the 
cause  for  hearing  upon  mil,  plea  or  answer, 
and  evidence,  but  such  hearing  shall  not  be 
had  until  after  sixty  days  from  the  filing  of 
the  replication  unless  by  consent  If  a  jury 
trial  has  been  duly  asked  for  In  the  answer 
or  replication  and  Is  moved  for  In  the  mo- 
tion for  a  hearing,  the  court  in  setting  the 
cause  for  hearing  may  in  Its  discretion  order 
a  Jury  trial  and  frame  the  issues  therefor. 
The  cause  shall  In  such  case  be  in  order  for 
trial  at  the  jury  term  next  after  such  sixty 
days  In  the  county  where  the  case  is  pend 
Ing.  Any  time  fixed  for  hearing  or  trial  may 
be  extended  for  good  cause  shown. 

XXIIL 

OVEBBULBD    DE7ENBES. 

A  defense  interposed  in  one  form  and  over- 
ruled shall  not  afterwards  be  sustained  upon 
subsequent  pleadings  in  the  same  case. 

XXIV. 

OBAL   EVIDENCE. 

At  any  hearing  or  trial  in  equity  the  evi- 
dence of  witnesses  may  be  presented  by  oral 
t€«timony  or  by  depositions  or  both.  When 
oral  testimony  is  given  it  shall  be  reduced 
to  writing  by  the  court  stenographer,  certi- 
fied by  him  and  filed  with  the  depositions. 

XXV. 

DOOUUXNTABY  EVIDENCE. 

Deeds  and  other  instruments  In  writing  or 
copies  of  them  certified  by  counsel  may  be 
filed  with  the  clerk  and  notice  given  twenty 
days  before  the  hearing  or  trial,  and  may 
then  be  admitted  In  evidence  without  proof 
of  execution  If  otherwise  admissible,  unless 
the  execution  is  denied,  or  fraud  in  relation 
thereto  be  alleged,  and  notice  given  within 
ten  days  after  notice  that  they  are  filed. 

Copies  of  any  votes,  entries  °or  other  rec- 
ords upon  the  books  of  any  coiiMration,  or 


of  any  papers  on  tta  flies  attested  by  Its  clerk 
may  be  received  as  evidence.  Instead  of  the 
books  and  papers  unless  It  shall  appear  that 
tbe  opposite  party  or  counsel  baa  been  de- 
nied access  to  them  at  reasonable  hours. 

XXVI. 

PBODUCTION  or  DOCCUEKTS. 

When  books,  papers  or  written  instruments 
material  to  the  Issue  are  in  possession  of  the 
opposite  party  and  access  thereto  Is  refused, 
the  court  upon  motion,  notice  and  hearing, 
may  require  their  production  for  Inspection. 
Extracts  from  any  books,  papers  or  Instru- 
ments thus  produced,  verified  by  counsel, 
may  be  filed  as  documentary  evidence  by 
either  party.  Instead  of  the  originals. 

XXVII. 

ALLBOATIORS   I«0*   TBAVaBSBD. 

All  allegations  of  fact  well  pleaded  in  bill, 
answer  or  plea,  when  not  traversed,  shall  be 
taken  as  true. 

XXVIIL 

DECBEES. 

When  a  party  Is  entitled  to  a  decree  In  hla 
favor,  he  shall  draw  the  same  and  file  it,  and 
give  notice. 

If  corrections  are  desired  they  shall  be  fil- 
ed within  five  days  after  receipt  of  notice. 
If  tbe  corrections  are  adopted,  a  new  draft 
shall  be  prepared  and  submitted  to  tpe  Jus- 
tice, who  heard  the  case,  for  approval.  If 
they  are  not  adopted,  notice  shall  be  given 
of  tbe  time  and  place,  when  and  where  tbe 
matter  will  be  submitted  to  such  justice  for 
decision,  and  he  shall  settle  and  sign  tbe  de- 
cree. 

When  the  law  court  has  certified  its  de- 
cision upon  an  appeal  or  exceptions  from  a 
final  decree,  and  a  decree  has  been  entered 
therein  by  a  single  justice  as  in  accordance 
with  the  certificate  and  opinion  of  the  law 
court,  a  party  aggrieved  by  the  form  of  such 
last  named  decree  may  within  ten  days  take 
exceptions  thereto.  Such  exceptions  and  the 
record  connected  therewith.  Including  a  copy 
of  the  opinion  of  tbe  court,  shall  be  trans- 
mitted to  the  chief  justice  and  be  argued  In 
writing  on  both  sides  within  thirty  days 
thereafter  and  they  shall  be  considered  and 
decided  by  the  justices  as  soon  as  may  be. 
If  the  decision  is  adverse  to  tbe  excepting 
party,  treble  costs  on  these  exceptions  may 
be  allowed  to  the  prevailing  party. 

XXIX. 

rOBMS    or    DECBEES. 

Drafts  of  orders  and  decrees  shall  be  en- 
titled with  the  name  of  the  county,  tbe  date 
of  tbe  hearing,  the  docket  number  of  the 
cause,'  and  tbe  names  of  the  parties,  and  may 
then  proceed  substantially  as  follows: 
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"Thia  caiiiae  came  on  to  be  heard  (ot,  to  be 
further  hearf^,  as  the  case  may  be),  this  da; 
and  was  argued  by  counsel ;  and  thereupon, 
upon  consideration  thereof.  It  is  ordered,  ad- 
judged and  decreed,  as  follows,  viz.:  (Here 
insert  order  or  decree.)" 

Xo  part  of  the  pleadings,  tbe  master's  re- 
port, or  any  prior  proceeding,  need  be  le- 
clted  or  stated. 

XXX. 

HASXEB. 

Wben  any  matter  shall  be  referred  to  a 
master,  he  shall,  upon  the  application  of  ei- 
ther party,  assign  a  time  and  plsfe  for  a 
bearing,  which  shall  be  not  less  tbnu  ten  days 
thereafter;  and  the  party  obtaining  the  ref- 
erence shall  serve  the  adverse  party,  at  least 
seven  days  before  the  time  appointed  ^oc  the 
bearing,  with  a  summons  signed  by  the  mas- 
ter retinlrlng  his  attendance '  at  such  time 
and  place,  and  make  proof  thereof  to  the 
master;  and  thereupon,  if  the  party '  sum- 
moned shall  not  appear  to  show  cause  to  the 
contrary,  the  master  may  proceed  ex  parte; 
and  If  the  party  obtaining  the  reference  shall 
not  appear  at  the  time  and  place,  or  show 
cause  icby  he  does  not,  the  master  may  ei- 
ther proceed  ex  parte,  or  the  party  obtaining 
the  reference  shall  lose  the  benefit  of  the 
same  at  the  election  of  the  adverse  party. 

XXXL 

COlfFENSAZIOa   or  ^ASTKB. 

The  compensation  to  be  allowed  to  masters 
for  their  services  shall  be  fixed  by  the  court 
In  Its  discretion  in  each  case,  having  regard 
to  all  the  circumstances  thereof,  and  thie  com- 
pensation shall  be  charged  upon  and  borne 
by  such  of  the  parties  in  the  cause  as  the 
court  shall  direct  The  master  shall  not  re- 
tain bis  report  as  security  for  his  compen- 
sation, but  when  it  Is  allowed  be  shall  be 
entitled  to  an  attachment  for  the  amount 
against  the  party  ordered  to  pay  the  same. 
If,  upon  notice  thereof,  he  does  not  pay  It 
wltbln  tbe  time  prescribed  by  the  court 

XXXII. 

KXCBFTIONS  TO  MASTEB'S  BBPOBT.  ' 

When  exceptions  shall  be  talcen  to  the  re- 
port of  a  master,  they  shall  be  filed  with  tbe 
clerk  at  once  and  notice  thereof  be  forthwith 
given  to  the  adverse  party,  and  the  exceptions 
shall  then  be  set  for  argument  In  every  case 
tbe  exceptions  shall  briefly  and  clearly  speci- 
fy the  matter'  excepted  to  and  th^  cause 
thereof;  and  the  exceptions  shall  not  be  valid 
as  to  any  matter  not  so  specified. 

XXXIII. 

COSTS. 

When  a  party  is  entitled  to  costs,  bis  coun- 
sel shall  tax  each  item  ot  the  bill  In'  a  fair 
handwrltlDg,  referring  to. tbe  documents  on 


file  or  inclosed  with  it  as  proofs,  and  give 
notice  thereof.  The  opposing  counsel  may, 
within  two  days  after  notice,  make  bis  ob- 
jections to  the  same  In  writing  and  give  no- 
tice. A  reply  may  be  made  In  writing  and 
the  bin  filed  with  the  inclosed  papers  for  the 
decision  of  the  clerk,  who  will  mttke  his  de- 
cision In  writing,  from  which  either  party 
may  appeal  and  submit  the  papers  to  a  jus- 
tice of  the  court  for  decision.  Tbe  derk  may 
regard  costs  as  correctly  taxed,  when  the 
oi)poslng  counsel  certifies  in  writing  on  the 
back  of  the  bill  that  he  does  not  find  cause 
to  object,  or  when  no  objections  are  made 
within  two  days  after  notice  of  taxation. 

XXXIV. 

BESFONSIBILITIES  OF  ATTOBNET. 

The  attorney  making  the  application  shall 
be  personally  responsible  for.  the  payment  of 
fees  to  oommlsslouers,  examiners,  steqogra- 
phei-B,  <Mr  magistrates;  taking  testimony ;  to 
the  clerk  for  bis  fees;  and  for  costs  Imposed 
as  terms  of  amendment  or  relief.  Wheq  it 
shall  be  made  to  appear  by  the  afildavit  of 
a  person  interested,  that  an  attorney  who  Is 
so  liable  has,  after  request,  neglected  to  pay, 
he  shall,  unless  good  cause,  is -shown  for  sucdi 
neglect  be  suspended  from  practice  in  equity 
cases,  until  payment  Is  made.  When  any  at- 
torney or  counsel  shall  violate  the  great  cq)i- 
fldence  rqnwed  la  him  by  these  rules,  he  wilt 
be  suspended  In  like  maimer,  until  tbe  fur- 
th»  order  of  court 

XXXV. 

VEBinCATION    OF    COPIES. 

Copies  required  by  these  rules  may  be  veri- 
fied by  signature  of  counsel,  who  will  be  held 
responsible  for  the  accuracy  thereof. 

XXXVI. 

KOTICES. 

Notices-  required  by  these  rules  shall  be 
served  in  writing,  signed  by  counsel,  and 
delivered  to  tbe  opposing  counsel,  or  left  at 
his  office,  when  he  has  one  in  the  same  city 
or  village;  and  In  other  cases  shall  be  prop- 
erly directed  to  him  and  placed  in  the  post 
office  and  postage  paid.  Copies  are  to  be  pre- 
served and  produced,  and  'the  original  will  in 
all  cases  be  regarded  as  received  when  Um 
counsel  giving  the  notice  produces  a  mem' 
orandum,  made  at  the  time  on  the  copy  re- 
tained, of  Its  having  been  delivered  or  sent 
by  mail  on  a  day  certain,  unless  tbe  recep- 
tion Is  positively,  and  not  for  a  want  of  rec- 
ollection denied  on  affidavit  Either  party 
may  designate  on  the  docket  tlie  name  of  his 
counsel' to  whom  potlces  are  to  be  given,  and 
in  such  case  none  will  be  good  union- given 
to  him.  In  case  of  a  change  of  such'  counsel^ 
notice  will  be  given  thereof,  and  tbe  ctunge 
noted  00  the  docket 
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XXXVII. 

APFUCA.TIONB  ACTED  UPON. 

Wben  an  application  for  an  injunction,  or 
for  any  order  or  decree  under  tbe  statute  or 
ttieee  rules,  is  made  to  one  Justice  of  the 
court  and  the  same  has  been  acted  upon  by 
him,  It  shall  not  be  presented  to  any  other 
Justice. 

XXXVIIL 

WBIT8    or   INJUNCnON. 

Writs  of  injunction,  preliminary,  pending 
tbe  suit,  or  perpetual,  may  be  granted  ac- 
cording to  tbe  principles  of  equity  procedure 
and  as  authorized  by  tbe  statute  and  may 
be  in  the  form  annexed  with  such  changes  as 
the  case  may  demand. 

XXXIX. 

BKHKASIN08. 

Applications  to  the  discretion  of  the  court 
for  a  rehearing  may  be  made  on  petition, 
verified  as  required  by  rule  XII,  setting  forth 
particularly  the  facts,  tbe  name  of  each  wit- 
ness, and  ttie  testimony  expected  from  him. 
The  petitioner  can  examine  only  witnesses 
named,  except  to  rebut  the  opposing  testi- 
mony. The  petition  baring  been  presented 
to  a  Justice  of  the  court  and  by  him  allow- 
ed, may  be  filed  and  the  same  proceedings 
had  thereon  as  on  an  original  bill.  If  the 
decree  has  not  been  executed,  such  Justice  of 
tbe  court  may  suspend  its  execution  until  the 
further  order  of  court,  by  a  writ  of  super- 
sedeas or  order,  on  the  petitioner's  filing  a 
bond,  with  sufficient  sureties,  In  such  sum  and 
approyed  In  such  manner,  as  he  may  direct, 
conditioned  to  perform  the  original  decree 
in  case  it  shall  not  be  materially  modified  or 
reversed,  and  pay  all  Intermediate  damages 
and  coats. 

XU 

irnXBLOCUTOBT  HEABIN08. 

When  the  decision  of  a  Justice  Is  desired 
upon  any  Interlocutory  matter,  the  clerk  shall 
forward  to  him  the  papers  In  the  cause  and 
mter  bis  decision  as  soon  as  received. 

XLI. 

OTBKB  FBOOEDUBK. 

All  equity  proceedings  not  provided  for  by 
statute  or  these  rules  shall  be  according  to 
the  usual  course  of  proceedings  In  equity. 


FORMS. 

Writ  of  Attachment. 

State  of  Maine. 
[Seal.] 

To  the  sheriffs  of  onr  counties  and  their  depu- 
ties: 
We  command  yon  to  attach  tbe  body  of  A.  B., 

of ,  in  our  county  of 1  so  that  you 


have  him  before  onr  Supreme  Judicial  Court, 

at  ,  within  and  for  our  county  of , 

on  the of next,  at 


o'clock  in  the 


noon,   to   answer   for  an 


alleged  contempt  in  not  [here  insert  the  cause j, 
and  you  may  take  a  *bond  with  sufficient  sure- 
ties to  C.  D.,  the  party  injured,  in  tbe  sum  of 
conditioned  that  he  then  and  there  ap- 


pear and  abide  the  order  of  conrt. 

Hereof  fail  not  and  make  due  return  of  this 
writ,  with  your  doings  thereon,  at  the  time 
and  place  aforesaid. 

Witness,  • ,  justice  of  our  said  court,  the 

day  of  ,  in  the  year  of  our  Lord 


nineteen  hundred  and 


Clerk. 


(*When  the  party  la  not  entitled  to  bail,  that 
part  of  the  writ  is  to  be  omitted.) 


[Seal.] 


Writ  of  /«;«tio(ioil. 
State  of   Maine. 


To  the  sheriffii  of  onr  counties  and  their  depu- 
ties: 
We  command  you  to  make  known  to  A.  B_ 

of ,  In  our  county  of ,  that  C.  D.,  of 

,  in  the  county  of ,  has  filed  his  bill 

in  equity  before  our  Supreme  Judicial  Court, 

in  the  county  of  ,  therein  alleging  [here 

insert  the  allegations  in  the  bill  showing  the 
cause  for  issuing  the  writ],  and  that  in  con- 
sideration thereof,  he,  the  said  A.  B.,  and  his 
attorneys  and  agents,  are  strictly  enjoined  and 
commanded  by  onr  said  court,  under  the  pen- 
alty of  fine  or  imprisonment  as  the  court  may 
order  therein,  absolutely  to  desist  and  refrain 
from  [here  insert  the  acts  enjoined]  and  from 
all  attempts,  directly  or  indirectly,  to  accom- 
plish such  object  until  the  further  order  of 
our  said  court. 

Hereof  fail  not  and  forthwith  make  due  re- 
turn of  this  writ,  with  your  doings  thereon,  to 
our  court,  where  the  bill  is  pending. 

Witness, ,  justice  of  our  said  court,  the 

day  of  ,  In  the  year  of  our  Lord 


nineteen  hundred  and 


Clerk. 


(When  the  injunction  is  to  be  perpetual,  the 
wnt  is  to  be  varied  accordingly.) 


^fii&paBtM. 

State  of  Maine. 

[Seal.] 

1  ss. 

To  A.  B.,  of 

Oreeting. 

We  command  you  to  appear  before  our  Su- 
preme Judicial  Court,  at ,  In  the  county  of 

,  on rules,  vie.,  Tuesday,  the  

day  of 
answer 


next  (instant),  then  and  there  to 
^^       .   to  a  bill  of  complamt,  there  exhibited 

against  you  by  C.  D.,  of  ,  and  abide  the 

judgment  of  said  court  thereon. 

And  we  further  command  you  to  file  with  the 

clerk  of  said  court  for  said  county  of  ■, 

within  days  after  the  day  above-named 

for  your  appearance,  your  demurrer,   plea  or 
answer  to  said  bill,  if  any  yon  have. 

Hereof  fail  not  under  the  pains  and  penalties 
of  the  law  in  that  behalf  provided. 

Witness,  ,  justice  of  our  said  court,  at 

,  the  day  of  ,  in  the  year  of 

our  Lord  . 

,  Clerk. 


OatK 


Then  personally  appeared  

oath  that  he  has  read  the  above 


—  19—.     . 
and   made 

and 
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knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  the  matters 
stated  to  be  on  information  and  belief,  and  that, 
as  to  those  matters,  he  believes  them  to  be 
true. 

Before  me. 


[Seal.] 


8ummon$  to  B\ov)  Oaute, 
State  of  Maine. 


To  the  sheriifs  of  our  several  counties,  or  either 
of  their  deputies: 

Greeting. 

We   command  you  that  yon   summon 


(if  he  may  be  found  in  your  precinct),  to 
appear    before    ,    the    Supreme_    Judicial 


the 


Court  of  the  state  of  Maine,  to  be  bolden 
at  ,  in  the  state  of  Maine,  on 

day   of  ,   A.   D.    ifr— ,  at  

o'clock  in  the  noon,  then  and  there  to 

show  cause,  if  any  he  have,  why  an  injunction 

should  not  be  granted  as  prayed  for  in 

the  bill  of  complaint of . 

Hereof  fail  not,  and  make  due  return  of  this 
writ,  with  your  doings  thereon,  into  our  said 
court. 

Witness, ,  justice  of  said  court,  at 

aforesaid,  the day  of ,  in  the  year 

of  our  Lord  one  thousand  nine   hundred  and 

'  ,  Clerk. 


EQUITY  FEE  BILL. 

AIIOBKETS. 

DrawJng  and  filing  bill  or  answer,  In- 
dodlng  attorney  fee,  $5.00 

Drawing  amendment  to  bill  or  answer 
wben  Bucb  amendment  Is  occasioned 
by  an  amendment  by  the  opposing 
party,  2.50 

Drawing  and  filing  formal  decree  dis- 
missing bill,  LOO 

Drawing  and  filing  other  decrees  vhen 
not  requiring  material  alteration, 
each,  6.00 

Drawing  each  mle,  .50 

Drawing  interrogatories,  each  set,  1.00 

Drawing  demurrer  or  plea,  2.00 


Travel:  For  each  ten  miles  to  and  from 
court  In  filing  bill,  answer,  replica- 
tion or  decree,  and  In  attending  each 
hearing  before  a  justice  or  master, 
observing  the  rule  prescribed  in  R.  S., 
Chap.  117,  Section  14, 

Attendance:  For  attendance  at  each 
hearing  before  a  justice  or  master, 

For  each  jurat  attached  to  bill,  an- 
swer,or  necessary  paper, 


.83 


aso 


.25 


JUL.yi   COUBT. 

For  travel  and  attendance,  the  same  fees 
as  for  attending  a  hearing  before  a  justice 
or  master,  but  for  one  term  only.  If  the 
plaintiff  prevails,  be  may  tax  one  attorney's 
fee  In  addition  to  that  embraced  In  his  bill. 
If  the  defendant  prevails,  he  may  be  allow- 
ed one  attorney's  fee  In  addition  to  that  In 
bis  answer. 

OLSBK. 

Entry  and  filing  bill,  $  .00 

Copies,  for  each  224  words,  J2 

Subpoena,  .25 

Copies  for  same,  each,  .25 

Each  notice  given,  .25 

Summons  to  show  cause,  1.00 

Writ  of  injunction,  1.00 

With  ten  cents  for  each  100  words  of 
the  allegations  In  the  bill  Incorporat- 
ed therein. 
Commission  to  receivers,  masters  and 
and  other  oflicera  appointed  by  the 
court,  1.00 

Taxing  costs,  .25 

OnriCEBB,   MA8TEB8,   BECEIVEB8  ARO    OTHEBS. 

Fees  as  taxed  and  allowed  by  the  court 


The  foregoing  rules,  indndlng  fee  bills  and 
forms,  shall  be  recorded  In  Vol.  103  of  the 
Maine  Reports,  and  shall  take  effect  and  re- 
peal all  former  rules  on  the  first  Tuesday  of 
Decembw,  In  the  year  nineteen  hundred  and 
eight 

Bt  Aix  thb  Jusncxs. 
Atibbta         LUCILIUS  a.  BMBRT, 

Chief  jMttioe  Pretidtng, 
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JOSEPH  T.  UNION  B.  00. 

(Sapreme  Coart  of  Rhode  Island.    Jane  80, 

190&) 
Appeax  AMD  Bbboii— Review— QuKsnoHB  or 
Fact. 

Where,  in  an  action  by  a  paasenicer  for  in- 
juries, the  evidence  decidedly  preponderates  to 
the  effect  that  the  car  did  not  stop  at  the  switch 
where  plaintiff  left  it.  but  that  she  stepped  or 
Jumjped  from  the  car  while  it  was  in  motion,  a 
verdict  for  plaintiff  will  be  reversed  on  appeal. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  DIk 
vol.  3,  Appeal  and  Error,  H  8938-3943.] 

Appeal  from  Superior  Court,  Providence 
County. 

Action  by  Flora  Joeepb  against  tbe  Union 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered.  

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Cooney  ft  Cahlll,  for  plaintiff.  Henry  W. 
Hayes  and  Frank  T.  Baston,  for  defendant. 

PER  CURIAM.  The  evidence  very  decid- 
edly preponderates  to  tbe  effect  that  tbe  car 
did  not  stop  at  tbe  switch  where  the  plalntlfl 
left  it,  bat  that  she  stepped  or  jumped  from 
the  car  while  it  was  in  motion.  Uer  claim, 
therefore,  that  tbe  accident  was  caused  by 
tbe  defendant's  negligence,  is  not  sustained. 

The  defendant's  exception  to  the  refusal  of 
its  motion  for  a  new  trial,  on  tbe  ground  tbat 
the  verdict  was  against  the  evidence.  Is  sus- 
tained, and  the  cause  is  remitted  to  tbe  su- 
perior court  for  a  new  trial. 


(»  R.  I.  254) 

STATE  V.  EASTERN  COAL  CO.  et  al. 

SAME  V.  WARREN  et  al. 

(Supreme  Court  of  Rhode  Island.    June  28, 
1908.) 

1.  CoNSPiBACT— Cbiuinai.    Responbibiutt— 
Elements— "Cbiminai,  Cohspiract." 

Criminal  conspiracy  Is  a  confederation  to 

do  something  unlawful,  either  as  a  means  or  an 

end. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  10.  Conspiracy,  {§  30-39. 
For  other  definitions,  see  Words  and  Phrases, 

VOL  2,  pp.  174&-1746.] 
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Z  Saub— CoMBiNATioir— Lawpoi.  Mbaits. 

What  one  person  may  lawfully  do  a  nom- 
ber  of  persons  may  unite  in  doing,  without  con- 
stituting conspiracy,  if  the  means  employed  are 
lawful. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  (  86.] 
8.  MoNOPOUEs— Elements— DEFimnon. 

It  is  a  monopoly  when  one  person  alone 
buys  up  tbe  whole  of  one  kind  of  commodity, 
fizmg  a  price  at  his  own  pleasure. 

IE6.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  85,  Monopolies,  §  18. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4570-4673.] 

'4.  Same— CouMON    Law— Cbimiral    Liabil- 
ity. 

It  was  a  crime  at  common  law  to  buy  up 
a  large  quantity  of  articles  so  as  to  obtain  a 
monopoly  of  it,  for  the  purpose  of  selling  at  an 
unreasonable  price. 

5.  Samb— Ekobossino— Abtiolxb  Capable  op 
BEiNa  EnoBOBSBD— Coal. 

Coal  is  an  article  of  prime  necessity  in  this 
state,  and  this  part  of  the  country,  so  as  to  be 
legally  capable  of  being  engrossed. 

C.  Same— Common   Law— Considekations  in 
e:nfobcement. 

Gen.  Laws  1896,  c.  284,  |  1,  provides  that 
every  act  and  omission  which  is  an  offense  at 
common  law,  and  for  which  no  punishment  is 
prescribed  by  this  title,  be  punished  as  an  of- 
fense at  common  law ;  and  the  same  provision 
is  contained,  in  Pub.  St.  1882,  c.  247,  f  1,  Gen. 
St.  1872,  c.  235,  {  1,  Rev.  St.  1857,  c.  219.  f  1, 
and  Pub.  St.  1844,  p.  61.  Section  6  of  the  act 
establishing  the  Digest  provides  that,  when  no 
provision  is  made  either  at  common  law  or  by 
the  Revised  Statutes,  such  statutes  as  were  in- 
troduced before  the  Declaration  of  Independ- 
ence, and  as  have  been  considered  in  force,  shall 
be  considered  as  a  part  of  tbe  common  law,  and 
remain  in  force  until  otherwise  provided  by  stat- 
ute. Penal  Reform  Laws  (Die.  1822,  p.  353) 
(  59,  is  identical  with  Dig.  1798,  p.  604.  g  55, 
which  provides  that  any  common-law  offense, 
for  which  no  punishment  is  prescribed  by  this 
act,  shail  be  punished  as  a  common-law  offense. 
Dig.  1767,  pp.  55,  56,  provides  that  all  tbe 
courts  of  the  colonies  shall  be  governed  by  crim- 
inal statutes  of  Parliament,  so  far  as  they  are 
descriptive  of  the  crime,  ezceptiuR  such  statutes 
as  from  tbe  nature  are  confined  to  Great  Brit- 
ain, and,  in  the  absence  of  a  Colonial  law,  the 
laws  of  England  shall  be  in  force.  Held,  that 
the  common-law  crime  of  engrossing  is  a  part 
of  the  common  law  of  this  state,  though  dor- 
mant, and,  when  it  becomes  necessary  to  enforce 
It,  the  law  shall  be  applied  with  due  regard  to 
circumstances  and  conditions  existing  at  the 
time  of  its  enforcement 
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7.  Monopolies— BuniEWTS. 

A  monopoly  embraces  any  combination  the 
tendency  of  which  is  to  prevent  competition  in 
its  broad  and  {teneral  sense,  and  to  control 
prices  to  the  detriment  of  the  public 

8.  Same— Criminai.  Liabiutt— Pubposb  of 
monopolt. 

It  is  a  criminal  offense  to  obtain  a  monopo- 
ly of  a  prime  necessity  of  life,  as  monopolies  are 
contrary  to  the  genius  of  a  free  eovemment; 
and  it  is  immaterial  that  the  article  may  have 
been  monopolized  for  a  benevolent  purpose. 

9.  Same— Elements  of  Monopoly— Acquisi- 
tion OF  Power. 

The  gravamen  of  the  offense  of  monopoly 
consists  in  combining  to  acquire  power,  the  ex- 
ercise of  which  depends  entirely  upon  the  will 
of  those  who  hold  the  power,  and  efforts  to  ac- 
quire the  power  of  monopoly  should  b«  pre- 
vented. 

10.  Indictment  and  Information  —  Reqtti- 
siTEs- Directness— Charqeb  by  Implica- 
tion. 

Criminal  pleading  must  be  clear  and  defi- 
nite, and  every  fact  necessary  to  constitute  the 
crime  must  be  charged  directly  and  positively, 
and  nothing  can  be  charged  by  implication  or 
intendment  or  by  way  of  argument. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  27,  Indictment  and  Information,  {  192.]. 

11.  Conspiracy  —  Cbdiinai.  Responsibility 
—  Indictment— Sufficiency  — Chaboe  by 
Implication. 

An  indictment  for  conspiracy  charging  that 
defendants  unlawfully  and  fraudulently  com- 
bined, .  conspired  together,  etc.,  by  unlawful 
means,  to  regulate  and  fix  the  price  at  which 
coal  was  sold  in  a  certain  city,  to  the  prejudice 
of  the  public,  etc.,  coal  then  being  an  article  of 
prime  necessity,  and  that  defendants  became 
members  of  a  trust,  combination,  etc.,  wrongful- 
ly and  unlawfully  to  regulate  and  fix  the  price 
at  which  coal  was  sold.  Held,  that  the  indict- 
ment was  defective,  in  that  it  charged  only  by 
implication  and  inference  that  defendants  con- 
spired to  create  a  monopoly  in  coal  in  the  city. 

12.  Same. 

The  indictment  was  fatally  defective  in  not 
showing  that  defendants  were  dealers  in  coal, 
or  otherwise  had  the  power  to  regulate  and  fix 
the  price  thereof  in  restraint  of  trade,  and  in 
not  charging  suflBciently  the  alleged  agreement 
or  combination,  or  setting  out  the  means  or  pur- 
pose of  the  alleged  combination,  but  was  not  in- 
sufficient, in  that  it  does  not  appear  that  de- 
fendants conspired  to  raise  the  price  of  coal, 
and  to  fix  a  price  that  was  unlawful  and  ex- 
orbitant or  oppressive. 

13.  Same— Duration  of  Illeoal  Contbaop— 
Necessity  of  Alleoino. 

If  an  indictment  for  conspiracy  to  unlaw- 
fully fix  the  price  of  a  commodity  and  secure  a 
monopoly  thereon  is  otherwise  sufficient,  it  is 
immaterial  that  it  did  not  allege  the  duration 
of  the  illegal  contract;  that  not  being  of  the 
essence  of  the  crime. 

14.  Cobpobations— Crimes — Conspiracy. 

A  corporation  can  be  guilty  of  the  crime  of 
conspiracy. 

The  Eastern  Coal  Company  and  others  and 
George  E.  Warren  and  others  were  indicted 
for  conspiracy,  and  the  cases  heard  together 
upon  certified  questions  from  the  superior 
court    Questions  answered. 

Argued  before  DOUGLAS,  0.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  J  J. 

William  B.  Greenough,  Atty.  Gen.,  and 
James  C.  Collins,  Jr.,  Special  Counsel,  for 
the  State.    Dexter  B.  Potter,  for  Curran  & 


Burton,  Inc.,  and  Smith  P.  Burton,  Heniy  W. 
Hayes,  for  John  R.  Wblte  &  Son,  Inc.,  and 
James  A  Kinghorn  and  Merwln  White. 
Frank  L..  Hinckley,  for  Eastern  Coal  Com- 
pany and  George  E.  Warren.  Arthur  M.  Al- 
len, for. Doe  &  Little  Company  and  Harry  C. 
aark. 

DUBOIS,  J.  These  are  indictments  charg- 
ing the  defendants  with  conspiracy.  Tbe 
cases  were  heard  together,  and  came  to  tbis 
court  upon  certifications  from  tbe  superior 
court  for  the  counties  of  Providence  and  Bris- 
tol, under  Court  and  Practice  Act  1905,  §  478l 

The  material  portions  of  tbe  four  counts  in 
each  of  tbe  indictments  set  out  that  tbe  de- 
fendants "unlawfully  and  fraudulently  did 
combine,  confederate,  and  conspire  together, 
by  divers  unlawful  and  fraudulent  devices, 
contrivances,  aud  acts,  unlawfully  to  regu- 
late and  fix  tbe  price  at  which  coal  should 
be  sold  in  the  said  city  of  Providence,  to.  the 
prejudice  of  tbe  public  and  of  the  consum- 
ers of  said  coal,  which  said  coal  was  then 
and  there  an  article  of  prime  necessity  to  the 
public  and  the  consumers  thereof,"  and  that 
the  defendants,  "willfully  devising  and  In- 
tending to  regulate  and  fix  the  price  of  a 
prime  necessity  of  life  In  said  city  of  Provi- 
dence, did  unlawfully  and  maliciously  con- 
spire, combine,  confederate,  and  agree  to- 
gether to  do  an  illegal  act  injurious  to  the 
public  trade  in  reference  to  a  prime  neces- 
sity of  life,  to  wit,  to  then  and  there,  in  re- 
straint of  trade,  and  to  the  injury  of  the  pub- 
lic trade,  unlawfully  create,  enter  Into,  and 
become  members  of  and  parties  to  a  trust, 
agreement,  combination,  confederation,  and 
understanding  with  each  other  wrongfully 
and  unlawfully  to  regulate  and  fix  the  price 
at  which  coal  should  be  sold  in  the  city 
of  Providence,  which  said  coal  was  then  and 
there  an  article  of  prime  necessity  to  the  pub- 
lic and  consumers  thereof,"  and  also  that  tbe 
defendants  "tmlawfully,  fraudulently,  mali- 
ciously, wrongfully,  and  wickedly  did  con- 
spire and  agree  together  to  do  an  Illegal  act 
injurious  to  the  public  trade,  to  wit,  to  then 
and  there  unlawfully  regulate  and  fix  the 
price  at  which  anthracite  coal  should  be  sold 
In  the  city  of  Providence,  which  said  anthra- 
cite coal  was  then  and  tbere  an  article  of 
prime  necessity  to  the  public  and  the  consum- 
ers thereof,  and  that  the  defendants  did  un- 
lawfully and  fraudulently  fix  and  regulate 
tbe  price  of  anthracite  coal  In  said  city  of 
Providence,"  and,  finally,  that  the  defendants 
"unlawfully,  fraudulently,  maliciously,  wrong- 
fully, and  wickedly  did  conspire  and  agree 
together  to  do  an  Illegal  act  injurious  to  tbe 
public  trade,  to  wit,  to  then  and  tbere  un- 
lawfully regulate  and  fix  tbe  price  at  which 
coal  should  be  sold  in  said  city  of  Providence, 
which  said  coal  was  then  and  there  an  arti- 
cle of  prime  necessity  to  the  said  public  and 
consumers  thereof." 

Tbe  following  are  the  questions  certified  for 
our  determination: 
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"(1)  Is  said  indictment  Insufficient  in  law, 
in  that  It  do«s  not  show  tliat  said  defend- 
ants were  dealers  In  coal  or  in  anthracite 
coal,  or  otherwise  had  any  power  to  regulate 
and  fix  the  price  thereof  or  to  restrain  trade 
therein? 

"(2)  Is  said  Indictment  insufficient  in  law, 
In  that  it  does  not  show  that  said  defendants 
conspired  to  create  a  monopoly  in  coal  or 
authracHe  coal? 

"(3)  la  said  Indictment  insufficient  In  law, 
in  that  It  does  not  appear  in  and  by  the  same 
that  said  defendants  conspired  to  raise  the 
price  of  coal  or  to  fix  a  price  that  was  nnlaw- 
fnl,  exorbitant,  unwarranted,  or  oppressive? 

"(4)  Is  said  indictment  insufficient  in  law, 
in  that  it  does  not  appear  in  and  by  the  same 
that  said  alleged  agreement  to  fix  and  regu- 
late the  price  of  coal  was  for  any  appreciable 
point  of  time  or  was  an  agreement  binding 
on  any  of  the  parties  thereto? 

"(Ji)  Does  an  agreement  or  combination  to 
fix  and  regulate  the  price  of  coal  as  the  same 
is  set  forth  in  the  indictment  constitute  a 
criminal  offense? 

"(6)  Is  said  indictment  insufficient  In  law. 
In  that  it  does  not  properly  or  sufficiently  set 
forth  either  the  means  or  the  purpose  of  the 
alleged  combination  or  agreement? 

"(7)  Is  said  indictment  insufficient  in  law, 
in  ttiat  it  does  not  set  forth  the  alleged  agree- 
ment or  combination  with  sufficient  precision? 

"(8)  Can  a  corporation  be  guilty  of  the 
crime  of  conspiracy?" 

To  answer  the  questions,  it  Is  necessary  to 
consider  whether  the  crime  of  conspiracy  is 
properly  charged  in  the  indictment  We  have 
already  defined  criminal  conspiracy  to  be  a 
"confederation  to  do  something  unlawful  ei- 
ther as  a  means  or  an  end."  State  t.  Bacon, 
27  R.  I.  252,  257,  61  Atl.  653,  654.  Is  any- 
thing unlawful  charged  eltlier  as  a  means  or 
an  end?  No  unlawful  means  are  alleged  in 
any  of  the  counts.  Therefore  it  must  appear 
that  something  unlawful  is  charged  against 
the  defendants  as  an-  end.  The  object  to  be 
effected,  as  hereinbefore  stated,  according  to 
the  first  count,  is  "unlawfully  to  regulate  and 
fix  the  price  at  which  coal  should  be  sold  in 
the  city  of  Providence,  to  the  prejudice  of  the 
public."  Under  the  second  count  it  is  "to  then 
and  there,  in  restraint  of  trade  and  to  the  in- 
jury of  the  public  trade,  unlawfully  create, 
enter  into,  and  become  members  of  and  par- 
ties to  a  trust,  agreement,  combination,  con- 
federation, and  understanding  with  each  oth- 
er wrongfully  and  unlawfully  to  regulate  and 
fix  the  price  at  which  coal  should  be  sold  in 
the  city  of  Providence,  which  coal  was  then 
and  there  -an  article  of  prime  necessity  to  the 
public  and  consumers  thereof."  By  the  third 
count  it  is  "to  do  an  illegal  act  injurious  to 
the  public  trade,  to  wit,  to  then  and  there 
unlawfully  regulate  and  fix  the  price  at 
which  anthracite  coal  should  be  sold  in  the 
city  of  Providence,  and  that  they  did  fix  and 
regulate  the  price  of  anthracite  coal  in  the  city 
Of  Providence."    The  object  to  be'  effected  ac- 


cording to  the  fourth  count  la  to  do  an  il- 
legal act  injurious  to  the  public  trade,  to 
wlt^  to  then  and  there  unlawfully  fix  the 
price  at  which  coal  should  be  sold  in  the  city 
of  Providence."  The  question  may,  there- 
fore, be  narrowed  down  to  this:  Is  It  unlaw- 
ful for  one  person  to  fix  the  price  at  which, 
coal  shall  be  sold  within  the  limits  of  a  city? 
If  it  is,  then  it  is  necessarily  a  criminal  of- 
fense for  several  persons  to  combine  for  that 
purpose ;  but.  If  It  is  lawful  for  one,  then  it 
does  not  become  unlawful  merely  because  a 
number  are  engaged  with  him  in  doing  it. 
This  doctrine  Is  announced  in  Macauley  Bros. 
V.  Tiemey,  19  K.  I.  255,  33  Atl.  1,  37  L.  R. 
A.  455,  61  Am.  St  Rep.  770  (1895)  wherein 
Matteson,  C.  J.,  spealcing  for  the  court  says 
(page  264  of  19  R.  I.,  and  page  4  of  33  Ati. 
[37  L.  R.  A.  456,  61  Am.  St  Rep.  770]): 
"What  a  person  may  lawfully  do  a  number 
of  persons  may  unite  with  him  in  doing  with- 
out rendering  themselves  liable  to  the  charge 
of  conspiracy,  provided  the  means  employed 
be  not  unlawful."  Portions  of  the  opinion 
of  Ball,  J.,  in  Chicago,  etc.,  Coal  Co.  v.  Peo- 
ple, 114  111.  App.  75  (1904),  may  seem  to  be 
in  conflict  with  this  doctrine,  for  on  page  111 
he  reasons:  "Counsel  for  defendants  scty  that 
any  one  may  lawfully  fix  the  price  at  which 
he  will  sell  his  product,  or  he  may  lawfully 
refuse  to  sell  it  at  any  price.  This  is  true. 
The  injury  to  the  public.  If  any,  from  the  acts 
of  an  individual,  are  infinitesimal;  and  in 
the  long  run  they  correct  themselves.  Hence 
the  law  places  few  restrictions  upon  a  man 
in  the  management  of  his  own  affairs.  But 
'men  can  often  do  by  the  combination  of 
many  what  severally  no  one  could  accomplish, 
and  even  what  when  done  by  one  would  be 
innocent'  Morris  Run  v.  Barclay,  68  Pa.  173, 
8  Am.  Rep.  159.  Whenever  the  act  to  be 
done  by  such  a' combination  necessarily  tends 
to  prejudice  the  public  or  to  oppress  individ- 
uals, the  combination  has  always  been  held 
to  be  criminal.  •  •  *  'There  is  potency  In 
numbers  when  combined  which  the  law  can- 
not overlook  where  injury  is  the  consequence.' . 
Morris  Run  v.  Barclay,  supra." 

It  Is  worthy  of  note  that  the  case  tnen 
being  considered  was  tried  upon  an  agreed 
statement  of  facts  and  law,  from  which  the 
Judge  was  able  to  ascertain  the  consequences 
that  naturally  would  flow  from  the  agree- 
ment, and  that  the  case  of  Morris  Run  v.  Bar- 
clay was  heard  upon  the  report  of  a,  referee 
who  found  that  the  contract  was  void  by  stat- 
ute and  at  common  law,  as  against  public 
policy,  and  that  the  contracting  corporations 
represented  almost  the  entire  body  of  bitumi- 
nous coal  in  the  northern  part  of  the  state; 
that  by  combination  between  themselves  they 
had  the  power  to  control  the  whole  market 
In  the  district,  and  that  they  did  control  It  by 
a  contract  not  to  ship  and  sell  coal  otherwise 
than  as  therein  provided;  and  that  In  order 
to  destroy  competition,  they  provided  for  an 
arrangement  with  dealers  and  shippers  of 
anthracite  coal.    All  this  information  was 
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not  gained  firom  an  Inspection  of  the  plead- 
ings. Ab  was  well  said  by  Agnew,  J.,  In  Mor- 
ris Run  V.  Barclay,  68  Pa.  187,  8  Am.  Rep. 
159:  "If  the  motives  of  the  confederates  be  to 
oppress,  the  means  they  use  unlawful,  or  the 
consequences  to  others  Injurious,  their  con- 
federation will  become  a  conspiracy.  In- 
stances are  given  in  Commonwealth  v.  Car- 
lisle, Brightly  N.  P.  (Pa.)  40.  Among  those 
mentioned  as  criminal  is  a  combination  of 
employers  to  depress  the. wages  of  journey- 
men below  what  they  would  be,  if  there  were 
no  resort  to  artificial  means ;  and  a  combina- 
tion of  the  bakers  of  a  town  to  bold  up  the 
article  of  bread  and  by  means  of  the  scarcity 
thus  produced  to  extort  an  exorbitant  price 
for  it  The  latter  Instance  is  precisely  paral- 
lel with  the  present  case.  It  is  the  effect  of 
the  act  upon  tbie  public  which  gives  that  case 
and  this  its  evH  aspect  as  the  result  of  con- 
federation; for  any  baker  might  choose  to 
hold  up  his  own  bread  or  coal  operator  his 
coal  rather  than  to  sell  at  ruling  prices,  but 
when  he  destroys  competition  by  a  combina- 
tion with  others  the  public  can  buy  of  no 
one."  In  People  v.  Sheldon  et  al.,  139  N.  X. 
251,  34  N.  E.  785,  23  L.  R.  A.  221,  36  Am.  St 
Rep.  690  (1893),  the  court  found  (page  202  of 
139  N.  Y.,  and  page  788  of  34  N.  E.  [23  L.  B. 
A.  221,  86  Am.  St  Rep.  690]) :  "A  combina- 
tion between  independent  dealers,  to  prevent 
competition  between  themselves  in  the  sale 
of  an  article  of  prime  necessity,  is,  in  the  con- 
templation of  the  law,  an  act  inimical  to 
trade  or  commerce,  whatever  may  be  done 
under  and  in  pursuance  of  it  and  although 
the  object  of  the  combination  is  merely  the 
dae  protection  of  the  parties  to  it  against 
ruinons  rivaby,  and  no  attempt  is  made  to 
charge  undue  or  excessive  prices."  The  court 
added  (page  263  of  139  N.  X.,  and  page  789 
of  84  N.  m.  [23  L.  R.  A.  221.  36  Am.  St 
Rep.  690]) :  "The  question  is :  Was  the  agree- 
ment, in  view  of  what  might  have  been 
done  under  it  and  the  fact  that  It  was  an 
agreement  the  effect  of  which  was  to  prevent 
competition  among  the  coal  dealers,  one  upon 
which  the  law  affixes  the  brand  of  condemna- 
tion? It  has  hitherto  been  an  accepted  maxim 
in  political  economy  that  'competition  is  the 
life  of  trade.'  The  courts  have  acted  upon 
and  adopted  this  maxim  in  passing  upon  the 
validity  of  agreements,  the  design  of  which 
was  to  prevent  competition  in  trade,  and  have 
held  such  agreements  to  be  invalid."  Though 
the  language  of  these  opinions  does  not  lay 
stress  upon  this  fact  it  appears  that  the  ot>- 
Jects  of  the  combinations  criticised,  if  they 
could  have  been  attained  by  individuals, 
would  lutve  been  unlawful.  Hence  the  com- 
bination to  secure  these  objects  was  criminal. 
In  the  cases  at  bar  our  knowledge  of  the 
facts  is  derived  from  the  allegations  in  the 
several  counts  in  the  Indictments.  Is  it  an 
inevitable  consequence  of  the  conduct  charged 
against  the  defendants  that  public  trade  will 
be  restrained  or  injured  or  that  the  public 
will  be  Injuriously  affected  thereby? 


To  return  to  the  question:  Can  a  person, 
natural  or  artificial,  lawfully  control  and 
fix  the  price  at  which  coal  shall  be  sold  with- 
in the  limits  of  the  city  of  Providence?  If 
so,  then  a  number  of  persons  can  lawfully 
combine  for  that  purpose ;  but,  if  not,  then  It 
becomes  a  crime  to  confederate  for  the  pur- 
pose of  accomplishing  such  unlawful  act  No 
person  can  control,  rei^Iate,  or  fix  the  price 
at  which  an  article  shall  be  sold  -without 
having  complete  dominion  and  control  of  the 
article  Itself.  To  enable  a  person  to  fix  and 
control  the  price,  he  must  be  free  from  com- 
petition. In  other  words,  he  must  have  ob- 
tained a  monopoly  of  the  article.  "It  la  said 
to  be  a  monopoly  when  one  person  alone  buys 
up  the  whole  of  one  kind  of  commodity,  fix- 
ing a  price  at  his  own  pleasure."  Black,  Law 
Diet  The  Constitutions  of  Maryland,  North 
Carolina,  and  Tennessee  declare  tliat  "monop- 
olies are  contrary  to  the  genius  of  a  free  gov- 
ernment and  ought  not  to  be  allowed."  In 
the  Roman  law  persons  who  monopolized 
grain  and  other  produce  of  the  earth  were 
called  dardanarli,  and  were  variously  punish- 
ed. Dig.  47,  11,  6.  It  was  a  crime  at  com- 
mon  law  to  buy  up  such  large  quantities  of 
an  article  as  to  obtain  a  monopoly  of  it  for 
the  purpose  of  selling  at  an  unreasonable 
price.  The  toidency  of  modem  English  law 
is  very  decidedly  to  restrict  the  application 
of  the  law  against  engrossing,  and  it  is  very 
doubtful  if  it  applies  at  ail  except  to  obtain- 
ing a  monopoly  of  provisions.  Bouv.  Law 
Diet  There  can  be  no  doubt  but  that  coal  is 
an  article  of  prime  necessity  in  this  part  ot 
the  country,  and  therefore  legally  capable  of 
being  engrossed.  Doubtless  engrossing  is  an 
offense  at  common  law  in  this  state.  It  Is 
provided  in  Oen.  Laws  1896,  c.  284,  S  1: 
"EiVery  act  and  omission  which  Is  an  offense 
at  common  law,  and  for  which  no  punishment 
is  prescribed  by  this  title,  may  I>e  prosecuted 
and  punished  as  an  offense  at  common  law." 
The  same  provision  is  contained  in  Pub.  St 
1882,  c.  247,  8  1,  Gen.  St  1872,  c.  235,  g  1,  and 
Rev.  St  1857,  c.  219,  f  1.  In  Pub.  St.  1844,  p. 
61,  by  section  6  of  the  act  establishing  the 
Digest  it  was  provided :  "When  no  provision 
is  made  either  at  common  law  or  by  the  Re- 
vised Statutes,  such  statutes  as  were  Intro- 
duced before  the  Declaration  of  Independence 
and  as  have  been  continued  in  force  shall  I>e 
considered  as  part  of  the  common  law,  and 
remain  in  force  until  the  general  assembly 
provide  therefor."  The  provisions  of  section 
59  of  "An  act  to  reform  the  penal  laws,"  con- 
tained in  Dig.  1822,  p.  353,  are  Identical  with 
those  in  Dig.  1798,  p.  604,  being  section  55  of 
"An  act  to  reform  the  penal  lav^^s,"  which 
reads  as  follows-:  "And  be  it  further  enacted 
that  any  crime  or  offense,  being  such  at  the 
common  law,  and  for  which  no  punishment  is 
prescribed  by  this  act,  shall  and  may  be  prose- 
cuted and  tried,  adjudged  and  punished,  by 
fine  or  imprisonment,  or  both,  as  an  offense 
at  the  common  law,  anything  in  this  act  to 
the  contrary  notwithstanding."     The  Digest 
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of  1767  (pages  5S,  66)  contains  the  following : 
"Act  regulating  sundry  proceedings  In  the  sev- 
eral courts  in  this  colony.  Be  it  enacted  by 
the  General  Assembly,  and  by  the  authority 
thereof  It  is  enacted,  that  all  the  courts  in  this 
colony  shall  be  held  to,  and  governed  by,  the 
statutes,  laws,  and  ordinances  of  this  colony, 
and  such  Statutes  of  Parliament  as  are  here- 
inafter mentioned,  that  is  to  say:  •  •  • 
All  statutes,  that  are  against  criminal  of- 
fenders, so  far  as  they  are  descriptive  of  the 
crime,  and  where  the  law  of  this  colony  hath 
not  described  i^nd  enjoined  the  punishment, 
then  that  part  of  the  statute  that  relates  to 
the  punishment  also;  always  saving  and  ex- 
cepting such  statutes  as,  from  the  nature  of 
the  offenses  mentioned  in  them,  are  confined 
to  Great  Britain  only.  •  •  •  And  be  it 
further  enacted  by  the  anthority  aforesaid, 
that  in  all  actions,  causes,  matters  and  things, 
whatsoever,  where  there  Is  no  particular  law 
of  this  colony,  or  act  of  Parliament  Introduc- 
ed, for  the  decision  and  determination  of  the 
same,  then,  and  in  such  cases,  the  laws  of 
England  shall  be  In  force  for  the  decision  and 
determination  of  the  same."  As  was  said  by 
Brayton,  J.,  In  Martin  v.  Clarke  et  al.,  8  R.  L 
388,  403,  5  Am.  Rep.  586  (1866),  referring  to 
another  offense:  "Suppose,  however,  that 
champerty  were  not  an  otteaae  at  the  common 
law,  and  were  first  made  illegal  by  the  stat- 
ute of  Westminster  I,  the  answer  to  the  ques- 
tion If  it  be  now  an  offense  here  must  still  be 
the  same.  If  there  had  been  no  legislation 
here  upon  the  subject,  the  colonists  here,  upon 
their  emigration,  brought  with  them,  to  this 
country,  the  law  of  England  as  it  then  exist- 
ed, as  modified  by  statutes,  so  far  as  it  was 
applicable  to  their  condition  and  circumstan- 
ces here,  and  this  statute,  as  part  of  that  law, 
became  a  part  of  the  common  law  of  this 
country." 

Although  the  list  of  common-law  offenses 
in  this  state  may  be  said  to  include  that  of 
engrossing,  our  history  does  not  disclose  any 
prosecutions  made  thereunder.  It  may  there- 
fore be  considered  as  dormant,  but  ready  to 
be  called  Into  activity  whenever  the  occa- 
sion may  require.  When  It  becomes  neces- 
sary, the  law  relative  to  engrossing  in  this 
state  will  be  applied  with  due  regard  to  the 
drcomstances  and  conditions  existing  at  the 
time  of  its  enforcement  The  danger  to  be 
apprehended  from  engrossing  la  monopoly. 
A  monopoly,  as  now  understood,  "embraces 
any  combination  the  tendency  of  which  is 
to  prevent  competition  in  its  broad  and 
general  sense  and  to  control  prices  to  the 
detriment  of  the  public."  20  Ency.  of  liaw, 
846.  This  subject  was  considered  by  the 
court  in  Oakdale  Mfg.  Co.  v.  Garst,  18  R. 
I.  484,  28  Atl.  978,  28  L.  R.  A.  689,  49  Am.  St. 
Rep.  784  (1894),  wherein  Stlness,  J.,  speaking 
for  the  court,  said,  at  page  487  of  18  R.  1., 
and  page  973  of  28  Atl.  (23  h.  R.  A.  639,  49 
Am.  St.  Rep.  784):  "Undoubtedly  there  may 
be  combinations  so  destructive  of  the  right  of 
the  people  to  buy  and  sell  and  to  pursue  their 


business  freely  that  they  most  be  declared  to 
be  void  upon  the  ground  of  public  policy.  In 
such  cases  the  injury  to  the  public  Is  the 
controlling  consideration;  but  it  does  not 
follow  that  every  combination  in  trade,  even 
though  such  combination  may  have  the  effect 
to  diminish  the  number  of  competitors  In 
business,  is  therefore  Illegal.  Such  a  rule 
would  produce  greater  public  injury  than 
that  which  it  would  seek  to  cure.  It  would 
be  impracticable.  It  would  forbid  partner- 
ships and  sales  by  those  engaged  in  a  com- 
mon business.  It  wonld  cut  off  consolidations 
to  secure  the  advantages  of  united  capital  and 
economy  of  administration.-  It  would  pre- 
vent all  restrictions  and  exdnsive  privileges, 
and  hamper  the  familiar  conduct  of  com- 
merce in  many  ways.  There  may  be  many 
snch  arrangements  which  will  be  beneficial 
to  the  parties  and  not  injurions  to  the  public. 
Monopolies  are  liable  to  be  oppressive,  and 
hence  are  deemed  to  be  hostile  to  the  public 
good.  But  combinations  for  mutual  advan- 
tage which  do  not  amount  to  a  monopoly,  but 
leave  the  field  of  competition  open  to  others, 
are  neither  within  the  reason  nor  the  opera- 
tion of  the  rule."  It  Is  a  criminal  offense  for 
a  person  to  obtain  a  monopoly  of  a  prime 
necessity  of  life.  It  is  no  answer  to  say  that 
the  article  may  have  been  monopolized  for 
a  benevolent  purpose.  It  is  the  stock  excuse 
of  monoiK)lists  that  their  woik  is  beneficent 
and  charitable.  It  Is  not  safe  to  ^ilow  mon- 
opolies of  prime  necessities  of  life  to  exist 
for  any  purpose.  They  are  "contrary  to  the 
genius  of  a  free  government"  In  order  to 
regulate  and  fix  the  price  of  an  article.  It 
is  absolutely  necessary  to  have  or  to  acquire 
the  power  so  to  do. 

In  the  case  of  Addyston  Pipe  &  Steel  Co. 
V.  United  States,  175  U.  S.  211,  236.  20  Sup. 
Ct  96,  105,  44  L.  Ed.  136,  Mr.  Justice  Peck- 
bam  makes  use  of  the  following  expressions: 
"Much  evidence  is  adduced  upon  affidavit  to 
prove  that  defendants  had  no  power  arbi- 
trarily to  fix  prices  and  that  they  were  al- 
ways obliged  to  meet  competition.  To  the 
extent  that  they  could  not  impose  prices  on 
the  public  in  excess  of  the  cost  price  of  pipe 
with  freight  from  the  Atlantic  seaboard 
added,  this  Is  true;  but  within  that  limit 
they  could  fix  prices  as  they  choose.  The 
most  cogent  evidence  that  they  had  this  pow- 
er is  the  fact  everywhere  apparent  In  the  rec- 
ord that  they  exercised  it  The  details  of  the 
way  In  which  it  was  maintained  are  some- 
what obscured  by  the  manner  in  which  the 
proof  was  adduced  In  the  court  below  upon 
affidavits  solely,  and  without  the  clarifying 
effect  of  cross-examination,  but  quite  enough 
appears  to  leave  no  doubt  of  the  ultimate 
fact.  The  defendants  weire  by  their  com- 
bination, therefore,  able  to  deprive  the  piAn 
lie  in  a  large  territory  of  the  advantages 
otherwise  accruing  to  them  from  tho  proxim- 
ity of  defendants'  pipe  factories,  and,  by 
keeping  prices  Just  low  enough  to  prevent 
competition   by    Eastern  manufacturers,   to 
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compel  the  public  to  pay  an  increase  orer 
what  the  price  would  bare  been  If  fixed  by 
competition  between  defendants  nearly  equal 
to  the  advantage  in  freight  rates  enjoyed  by 
defendants  over  Eastern  competitors.  The 
defendants  acquired  this  power  by  voluntar- 
lly  agreeing  to  sell  only  at  prices  fixed  by 
their  committee,  and  by  allowing  the  highest 
bidder  at  the  secret  'auction  pool'  to  become 
the  lowest  bidder  of  them  at  the  public  let- 
ting. Now,  the  restraint  thus  Imposed  on 
themselves  was  only  partial.  It  did  not  cov- 
er the  United  States.  There  was  not  a  com- 
plete monopoly.  It  was  tempered  by  the 
fear  of  competition  and  It  affected  only  a 
part  of  the  price.  But  this  certainly  does  not 
take  the  contract  of  association  out  of  the 
annulling  effect  of  the  rule  against  monop- 
olies. In  United  States  v.  E.  C.  Knight  Com- 
pany, 156  U.  S.  1,  16,  15  Sup.  Ct.  249.  253, 
38  L.  Ed.  323,  Chief  Justice  Fuller,  in  speak- 
ing for  the  court,  said:  'Again,  all  the  au- 
thorities agree  that,  in  order  to  vitiate  a  con- 
tract or  combination,  it  is  not  essential  that 
its  result  should  be  a  complete  monopoly. 
It  is  sufficient  if  It  really  tends  to  that  end, 
and  to  deprive  the  public  of  the  advantages 
which  fiow  from  free  competition.'" 

A  charge  of  conspiracy  that  the  defendants 
combined  to  exercise  a  certain  power  must 
proceed  upon  the  assumption  that  they  have 
or  will  have  the  power  to  be  exercised. 
Therefore,  a  charge  of  conspiracy  to  exer- 
cise a  certain  power  presupposes  the  acquisi- 
tion of  the  power.  The  gravamen  of  the  of- 
fense, however,  consists  in  combining  to  ac- 
quire the  power.  Whether  it  shall  be  ex- 
ercised or  not  depends  entirely  upon  the  will 
of  those  who  control  it  The  danger  to  be 
guarded  against  is  possession  of  the  power, 
and  efforts  to  obtain  it  should  be  prevented. 
"Prosecutions  for  conspiracy  are  preventive 
rather  than  curative."  State  v.  Bacon,  27 
R.  I.  252,  261,  61  Atl.  653,  656.  Conspiracies 
to  exercise  power  without  possessing  It  must 
be  futile,  as  if  the  courtiers  of  King  Canute 
had  conspired  to  regulate  the  ocean  tide. 
The  charge  in  each  indictment  Is  not  that  the 
defendants  conspired  to  create  a  monopoly  in 
order  to  regulate  and  fix  the  price  of  coal. 
The  charge  is  that  the  defendants  combined 
to  do  something  that  can  only  be  done 
through  a  monopoly.  The  act  of  fixing  the 
price  Is  only  an  attribute  of  a  monopoly,  an 
indicium  by  which  it  may  be  classified.  It 
is  a  symptom,  but  It  is  not  the  disease  it- 
self. It  may  be  argued  that,  because  the  de- 
fendants are  charged  with  conspiring  to  do 
that  which  only  monopolists  can  do,  there- 
fore, they  are  charged  with  conspiracy  to 
create  a  monopoly  Itself.  The  very  fact  that 
it  requires  argument  to  complete  the  pleading 
shows  wherein  It  is  defective.  Criminal 
pleading  must  be  clear  and  definite.  "In 
indictments  and  informations  every  fact  nec- 
essary to  constitute  the  crime  charged  must 
be  directly  and  positively  alleged.  Nothing 
can  be  charged  by  implication  or  intendment, 


nor  is  It  sufficient  to  change  any  material 
matter  by  way  of  argument"  22  Cyc.  293, 
C.  We  are  of  the  opinion  that  each  count 
in  tx>th  indictments  is  defective  in  this:  It 
charges  by  implication,  intendment,  and  In- 
ference, that  the  defendants  conspired  to 
create  a  monopoly  in  coal  in  the  city  of  Provi- 
dence. Having  arrived  at  this  conclusion,  we 
answer  the  questions  propounded  to  us  as 
follows: 

The  first,  second,  sixth,  and  seventh  ques- 
tions we  answer  In  the  affirmative.  The 
third  and  fifth  questions  we  answer,  in  the 
negative.  To  the  fourth  question  we  answer: 
If  the  offense  was  set  out  with  proper  par- 
ticularity In  other  respects,  we  should  regard 
this  objection  as  imlmportant,  as  the  duration 
of  the  illegal  contract  is  not  of  the  essence 
of  the  crime.  The  eighth  question  raises  the 
Inquiry:  Has  a  corporation  the  ability  to 
commit  this  kind  of  crime?  The  defendants. 
In  support  of  their  contention  that  It  has  not, 
argue  as  follows:  "We  submit  that  on  prin- 
ciple and  authority  a  corporation  has  not, 
from  Its  very  nature,  the  capacity  to  commit 
this  offense.  It  Is  too  plain  to  require  argu- 
ment that  this  intangible  entity  cannot  ac- 
tually do  any  act  requiring  any  mental,  mor- 
al, or  spiritual  process,  or  any  act,  as  it  Is 
more  frequently  put,  requiring  intent  In 
civil  cases  the  Intent  of  the  officer  or  agent 
is  sometimes  Imputed  to  the  corporation,  it 
is  true,  but  this  doctrine  is  admittedly  a  pure 
legal  fiction,  based  on  grounds  of  public  pol- 
icy. In  civil  cases  a  party  has  been  injured 
and  is  seeking  compensation.  Balancing  the 
equities  of  the  plaintiff  and  the  stockholders 
of  the  defendant  corporation,  it  has  seemed 
more  Just  that  the  person  injured  should  be 
reimbursed  than  that  an  individual  stock- 
holder should  be  absolved  from  liability  forc- 
ed upon  him  by  an  officer  of  the  corpora- 
tion. But  in  criminal  cases  the  theory  Is 
adequate  punishment  for  an  offense  against 
the  state.  The  punishment  may  be  out  of  all 
proportion  to  the  benefit  gained  by  the  com- 
mission of  the  crime  and  never  has  any  log- 
ical relation  to  it  Oftentimes  no  advantage 
is  gained  by  the  corporation,  so  that  to  pun- 
ish an  innocent  stockholder  for  an  offense 
really  committed  by  an  officer  of  the  corpora- 
tion can  have  no  basis  in  Justice.  Further- 
more, all  the  benefit  of  the  preventive  ob- 
jects of  the  punishment  can  be  accomplished 
by  punishing  those  who  are  in  fact  the  wrong- 
doers." 

The  following  argument  in  behalf  of  the  af- 
firmative of  the  question  is  presented  by  the 
Attorney  General:  "Conspiracy  is  a  misde- 
meanor at  common  law,  and  not  a  felony. 
There  is  nothing  peculiar  connected  with  the 
element  of  Intent  involved  in  the  crime  of 
conspiracy  which  differs  from  the  element  of 
intent  in  other  ordinary  misdemeanors.  If 
the  contention  of  the  defendants  is  held  to  t>e 
good,  it  would  seem  to  necessarily  follow  that 
a  corporation  could  not  be  held  guilty  of 
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any  of  the  ordinary  crimes  where  the  ques- 
tion of  Intent  was  Involved.-  In  the  early  his- 
tory of  corporations,  they  were  held  to  be 
without  power  of  action,  except  through  their 
agents,  and  therefore  they  could  not  be  guilty 
of  a  crime  requiring  a  criminal  Intent  It  is 
believed  that  this  theory  has  long  since  been 
exploded  both  In  England  and  America.  At 
the  present  time  there  seems  to  be  very  little 
doubt  that  corporations  may  be  guilty  of  most 
of  the  common  crimes,  and  that  criminal  in- 
tent win  be  Imputed  to  the  corporation  from 
acts  done  by  Its  agents.  It  Is  still  held  In 
gome  jurisdictions  that  corporations  cannot 
be  guilty  of  a  felony,  or  crimes  where  per- 
sonal violence  Is  Involved,  but  that  is  as  far 
as  any  courts,  it  is  believed,  will  now  go  in 
holding  that  they  cannot  be  guilty  of  crime. 
The  tendency  of  the  present  time  is  to  hold 
corporations  responsible,  criminally  as  well 
as  civilly,  for  all  acts  committed  by  their 
agents,  having  any  relation  to  the  business 
of  the  corporation.  It  has  been  repeatedly 
held  that  a  corporation  may  be  guilty  of 
criminal  libel,  of  malntahiing  the  various 
liinds  of  nuisances,  and  of  violations  of  the 
various  obligations  which  It  owes  to  the 
public.  Some  states  even  bold  them  capable 
of  committing  the  crime  of  assault  and  battery 
and  other  similar  crimes.  It  is  now  universally 
held  that  eorporations  may  be  liable  for  all 
kinds  of  torts,  including  conspiracy.  It  is 
further  generally  held  that  a  corporation  is 
liable  In  exemplary  or  punitive  damages, 
damages  which  from  their  very  nature  are 
only  allowed  as  punishment  for  an  actual 
wrong  committed,  which  the  law  presupposes 
that  the  defendant  had  the  volition  or  initia- 
tory power  to  commit  or  not  to  commit  The 
Intention  of  the  officers  and  agents  of  the 
corporation  is  imputed  to  the  corporation  In 
these  civil  cases,  but  that  Is  what  is  done  in 
all  other  cases  where  a  corporation  la  held 
criminally  liable.  <  Corporations  are  held 
amenable  for  acts  of  conspiracy  in  the  en- 
forcement of  contracts  in  civil  law.  Why 
should  there  be  a  distinction  In  the  law  with 
regard  to  conspiracy  between  that  which  Is 
criminal  and  that  which  is  civil?" 

In  support  of  their  argument  the  defend- 
ants also  quote  2  Morawetz  on  Corporations 
(2d  Ed.)  i  732:  "It  Is  sometimes  said  that 
the  act  of  an  agent  is  In  law  the  act  of  his 
principal ;  but  It  is  wen  to  bear  in  mind  that 
this  Is  a  mere  fiction.  A  principal  Is  fre- 
quently liable  for  the  acts  of  his  agents,  as  if 
be  had  done  the  acts  himself.  The  reason  of 
the  liability,  however,  is  not  always  the 
same.  Sometimes  the  principal  is  chargeable 
by  reason  of  his  previous  consent  sometimes 
by  reason  of  his  subsequent  adoption  of  the 
act  of  the  agent,  and  sometimes  by  reason  of 
a  rule  of  positive  law  established  upon  the 
grounds  of  public  policy,  which  is  the  ultl- 
mate  source  of  all  law.  It  is  for  the  latter 
reason  that  a  principal  may  often  be  held 
dvllly  responsible  for  the  torts  of  his  agents, 


though  In  no  manner  at  fault  himself;  and 
this  Is  true,  even  where  the  tort  Involves  a 
malicious  Intention  on  the  part  of  the  wrong- 
doer. But  public  policy  certainly  does  not 
demand  that  a  person  or  association  should 
be  punished  by  the  state,  through  criminal 
proceedings,  on  account  of  a  wrong  commit* 
ted  by  another.  This  would  be  contrary  to 
the  natural  sense  of  justice.  Hence  it  is  held 
that,  where  the  commission  of  a  crime  in- 
volves the  Intention  of  the  offender,  this  In- 
tention cannot  be  Imputed  by  means  of  a 
fiction:  Actual  Intention  is  required.  It  fol- 
lows, therefore,  that  a  corporation  cannot  be 
charged  criminally  with  a  crime  involving 
malice  or  the  intention  of  the  offender.  Even 
though  the  corporators  themselves  should 
unanimously  join,  with  malice  aforethought, 
in  committing  a  crime  as  a  corporate  act,  yet 
the  malice  would  be  that  of  the  several  m^ht- 
bers  of  the  company,  and  not  actually  one 
malicious  intention  of  the  whole  company." 
This  doctrine,  however,  is  contrary  to  that 
held  in  Buffalo'  Lubricating  Oil  Company  v. 
Standard  Oil  Company  of  New  Xork,  106  N. 
X.  6G9, 12  N.  E.  826  (1^7):  "We  entertain  no 
doubt  that  an  action  against  a  corporation 
may  be  maintained  to  recover  damages  caus- 
ed by  conspiracy.  Morton  v.  Metropolitan 
Life  Ins.  Co.,  84  Hun,  366,  affirmed  103  N. 
Y.  645  mem.;  Reed  v.  Home  Savings  Bank, 
130  Mass.  443,  39  Am.  Rep.  468;  Krulevltz 
V.  Eastern  R.  R.  Co.,  140  Mass.  575,  5  N.  E. 
500 ;  Western  News  Co.  v.  Wilmarth,  33  Kan. 
510,  6  Pac.  786.  If  actions  can  be  maintained 
against  corporations  for  malicious  prosecu- 
tion, libel,  assault,  and  battery  and  other 
torts,  we  can  perceive  no  reason  for  holding 
that  actions  may  not  be  maintained  against 
them  for  conspiracy.  It  is  well  settled  by 
the  authorities  cited  that  the  malice  and 
wicked  intent  needful  to  sustain  such  actions 
may  be  Imputed  to  corporations."  If  cor- 
p<M-atlons  have  the  capacity  to  engage  in 
actionable  conspiracy,  they  have  the  power 
to  criminally  conspire.  We  are  of  the  opinion 
that  the  better  reasoning  supports  the  con- 
tention that  corporations  can  consplr^,  anu 
therefore  answer  the  eighth  question  in  the 
affirmative.    . 

Having  thus  fully  decided  the  questions  cer- 
tified to  us  In  the  cases  at  bar,  we  send  back 
the  papers  in  each  cause,  with  our  decision 
certified  thereon  to  the  superior  court  for  the 
counties  of  Providence  and  Bristol  for  further 
proceedings. 


(29  R.  I.  310) 
BOWLER  et  aL  v.  EAIERY. 

(Supreme  Court  of  Rhode  Island.    June  25, 
1908.) 

1.  Landlobd  and  Tenant— Creation— Ef- 
fect OF  Lease  —  What  Law  Govebnb  — 
Place  of  Contbact. 

A  perpetual  lease  executed  in  Ohio,  where 
all  the  parties  then  resided,  is  to  be  governed  as 
to  its  legal  effect  by  the  laws  of  that  state. 
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2.  BXKCUTOBS  AlTD  ADIUNISTBATOBS  —  PAY- 
MENT OP  O1.AIMS— "Contingent  Claims" — 
Deposits  by  Bzecutob — Necessity— Stat- 
utes. 

Court  and  Practice  Act  1906,  g  1013,  pro- 
vides that  if  BO  authorized  by  will,  or  if  the 
executor  be  the  residuary  legatee,  be  may  give 
a  bond  with  sure^  to  the  probate  court  to  pay 
the  debts,  legacies,  etc.,  and  in  such  case  the 
executor  need  not  return  an  inventory,  and  an 
executor  who  is  residuary  legatee  need  not  ac- 
count to  the  probate  court.  Section  922  pro- 
vides that  a  person  who  has  a  contingent  claim 
against  a  decedent  which  cannot  be  proved  as  a 
debt  within  the  time  allowed  for  filing  claims 
may  file  his  claim  in  the  office  of  the  clerk  of 
the  probate  court  within  the  time  allowed  for 
filing,  and,  if  upon  examination  it  appears  that 
such  claim  may  become  justly  due  from  the  es- 
tate, the  probate  court  shall  order  the  executor 
to  deposit  in  the  registry  of  the  court,  sufficient 
funds  to  satis^  such  claim,  or  its  proportion- 
ate share  in  case  of  insolvency.  Ohio  Rev.  St. 
1908,  I  4181,  provides  that  permanent  lease- 
holds renewable  perpetually  shall  be  subject  to 
th£  same  laws  of  descent  as  estates  in  fee. 
Plaintiffs  leased  to  defendant's  testator  a  lot  of 
land  in  Ohio,  all  the  parties  then  residing  ther& 
for  a  term  of  99  years,  renewable  forever,  and 
the  lessee,  for  himself,  his  heirs  and  assigns, 
covenanted  to  pay  the  rent,  taxes,  insurance, 
•tc.,  and  the  lessor  reserved  to  herself,  her  heirs, 
etc.,  a  lien  upon  the  premises  for  payment  of 
rent  and  taxes,  with  a  right  of  entry  on  default. 
The  lessee,  afterward  dying,  made  his  wife  sole 
executrix  and  residuary  legatee,  and  jshe  gave 
bond  under  section  1013.  No  default  in  pay- 
ment of  rent,  etc.,  under  the  lease  was  made 
before  the  lessee's  death  or  since  that  time,  and 
the  estate  is  solvent,  but  the  lessor  seeks  to  have 
the  executrix  of  the  lessee's  estate  deposit  in 
the  registry  of  the  probate  court  a  sum  suffi- 
cient to  satisfy  the  rent  to  become  due  for  the 
next  75  ^eara.  Seld,  that  the  leasehold  estate 
passed  directly  to  defendant  as  residuary  devi- 
see, and  she  took  no  interest  in  it  as  executrix, 
and  no  privity  existed  between  the  lessor  and 
such  executrix,  and  for  that  reason,  and  in  view 
of  the  terms  of  the  lessee's  covenant  which  did 
not  run  against  the  executor,  and  of  the  prac- 
tical impossibility  of  arriving  kt  a  just  amount 
.to  secure  the  lensehold  in  perpetuity,  the  per- 
sonal estate  of  the  testator  is  not  liable  under 
the  lease,  and  the  lessor  can  only  look  to  the 
land,  and  hence  future  rents  to  become  due  un- 
der the  lease  are  not  a  "contingent  claim"  with- 
in section  922,  so  as  to  entitle  the  lessor  to  re- 
quire.a  deposit  to  satisfy  such  claim. 

TEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1498-1501.] 

8.   ^AME. 

Neither  do  the  future  installments  of  rent 
which  may  hereafter  become  due  and  remain 
unpaid  constitute  a  "contingent  claim"  against 
the  estate  under  section  922  of  Court  and  Prac- 
tice Act  1905. 
4.  Same— JuBiSDioTioN  or  Pbobate  Coitbt. 

Court  and  Practice  Act  1905,  {  1013,  pro- 
vides that  if  so  authorized  by  will,  or  if  the 
executor  be  the  residuary  legatee,  he  may  give 
a  bond  to  the  probate  court  to  pay  the  debts, 
legacies,  etc.,  and  in  such  case  the  executor 
need  not  return  an  inventory,  and  an  executor 
who  is  a  residuary  legatee  need  not  account  to 
the  probate  court.  Section  922  provides  that  a 
person  who  has  a  contingent  claim  against  a 
deceased  person  which  cannot  be  proved  as  a 
debt  within  the  time  allowed  may  file  his  claim 
in  the  office  of  the  clerk  of  the  probate  court, 
and,  if  upon  examination  it  appears  that  such 
claim  may  be  justly  due  from  the  estate,  the 
probate  court  shall  order  the  executor  to  de- 
posit in  the  registry  of  the  court  sufficient  funds 
to  satisfy  such  claim  or  its  proportionate  share 
in  case  of  insolvency.  Plaintiffs  leased  to  de- 
fendant's testator  certain  land  for  a  term  of  99 


years  renewable  perpetually,  and  the  leasee,  aft- 
erwards dying,  made  his  wife  sole  executrix  and 
residuary  legatee,  and  she  gave  bond  under  sec- 
tion 1013.  No  default  was  made  in  the  pay- 
ment of  rent,  etc.,  under  the  lease,  and  the  es- 
tate was  solvent,  but  the  lessor  sought  to  have 
the  defendant,  as  executrix,  deposit  sufficient 
funds  to  discharge  the  rent  to  become  due  for 
the  next  75  years.  Held,  that  the  probate  court, 
having  accepted  ample  bond  from  defendant  an- 
der  section  1013  to  pay  debts,  etc,  had  no  fur- 
ther control  over  the  assets  of  the  estate,  and  no 
jurisdiction  to  require  defendant  to  make  any 
deposit  under  section  922. 

E}xceptlona  from  Superior  Conrt,  Newport 
County. 

Action  by  Robert  P.  Bowler  and  others 
against  Mary  M.  Emery,  executrix,  to  have 
funds  of  the  estate  set  aside  to  meet  future 
accruing  rentals.  Petition  for  the  relief  pray- 
ed was  refused,  and  plaintiffs  except  Ex- 
ceptions overruled,  and  cause  remitted  to  the 
superior  court,  with  Instructions  to  dismiss 
tbe  appeal. 

See  69  Atl.  607. 

Argued  before  DUBOIS,  BliODGETT, 
JOHNSON,  and  PAEKHUBST.  JJ. 

Hale  &  Orlnnell,  for  appellants.  William 
Paine  Sbeffleld,  Herbert  Jenney,  and  Drausin 
Wulsln,  for  appellee. 

PARKHURST,  J.  This  cause  comes  into 
this  court  on  exceptions  of  tbe  attpellants  to 
tbe  decision  of  tbe  superior  court,  sitting  at 
Newport,  in  favor  of  tbe  appellee.  None  of 
the  facts  of  tbe  case  are  diluted. 

On  February  11,  1882,  Louisa  F.  Bowler, 
tbe  predecessor  in  title  of  tbe  appellants,  per- 
petually leased  to  Thomas  J.  Emery,  the  ap- 
pellee's testator,  and  to  John  J.  Emery,  his 
brother  (as  co-lessee),  tbeir  belrs  and  assigns, 
a  valuable  lot  of  land  situate  in  the  city  of 
Cincinnati,  Ohio,  upon  which  there  were  then, 
and  are  now,  valuable  permanent  improve- 
ments, for  the  term  of  99  years  from  Febru- 
ary 11,  1882,  renewable  forever,  at  an  annual 
rent  of  $2,250,  payable  semiaimually.  Tbe 
lessees,  for  themselves,  their  heirs,  and  as- 
signs, covenanted  that  they,  their  belrs  and 
assigns,  would  pay  tbe  rent  and  a)so  p^y  tbe 
taxes  and  assessments  upon  tbe  premises,  and 
keep  the  Improvements  insured  in  a  specified 
amount  with  an  agreement  contained  In  the 
lease  In  regard  to  tbe  application  of  the  pro- 
ceeds In  case  of  loss  under  tbe  policy.  Tbe 
lessor  In  tbe  lease  reserved  to  herself,  ber 
belrs  and  assigns,  a  lien  upon  tbe  premises 
for  the  payment  of  rents,  taxes,  assessments, 
and  premiums,  with  a  right  of  re-entry  la 
case  of  60  days'  default  in  tbe  payment  of  tbe 
rents,  taxes,  or  assessments.  All  of  tbe  par- 
ties to  tbe  lease  were  at  tbe  time  of  its  execu- 
tion residents  of  tbe  said  dty  of  Cincinnati, 
Ohio,  and  all  of  tbe  covenants  of  tbe  lease 
were  to  be  there  performed.  A  copy  of  this 
lease  Is  incorporated  into  tbe  bill  of  excep- 
tions. Tbomas  J.  Emery,  a  few  years  before 
his  death,  became  a  resident  of  the  town  of 
Middletown,  R.  I.,  and  died  testate  on  Janu- 
ary 15,  1906,  and  bis  wiU  was  on  February 
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21,  1906,  duly  admitted  to  probate  by  tbe 
probate  court  of  the  town  of  Mlddletovni. 
By  whlcb  will,  after  maklnjr  certain  specific 
bequests,  fie  gave  all  of  his  reeldaary  estate 
to  his  wife,  the  said  Mary  M.  E}mery,  whom 
be  appointed  sole  execntrlx  of  bis  will ;  and 
she  was  by  said  probate  court  appointed  and 
duly  qualified  as  sucb  executrix,  and  is  tbe 
appellee  herein. 

Maiy  M.  Emery,  being  both  executrix  and 
residuary  legatee,  was  entitled  to  give  bond 
under  the  Ckrart  and  Practice  Act  1905,  {  1013, 
which  provides :  "Instead  of  the  above  bond 
an  executor,  if  so  authorised  by  tbe  will,  or 
If  he  be  the  residuary  legatee  thereunder, 
may  give  a  bond  to  the  probate  court  in  a 
sum  and  with  surety  satisfactory  to  the 
court,  and  with  condition  to  pay  the  funeral 
charges,  debts,  and  legacies  of  tbe  testator 
and  such  allowance  as  may  be  made  by  the 
court  for  the  supporl  of  the  widow  and  fam- 
ily of  the  testator.  In  such  case  an  executor 
shall  not  be  required  to  return  an  Inventory, 
and  an  executor  who  is  a  residuary  legatee 
need  not  render  an  account  to  the  probate 
court"  Mrs.  Bmeiy  at  tbe  time  of  her  ap- 
pointment availed  herself  of  tbe  privileges 
of  the  above  statute,  and  on  February  26, 
1906.  she  executed  a  bond  in  th^  penal  sum 
of  $900,000  to  the  probate  court  of  Middle- 
town  conditioned  to  pay  tbe  debts,  legacies, 
allowances,  etc.,  on  the  estate,  "and  to  render 
upon  oath  an  account  of  her  proceedings 
thereupon,  when  thereunto  lawfully  requir- 
ed," etc.  It  is  admitted  in  the  bill  of  excep- 
tions that :  "(2)  At  the  time  of  the  death  of 
the  said  Thomas  J  Emery,  no  default  had 
occurred  in  the  performance  of  any  of  the 
covenants  of  said  lease  on  the  part  of  the 
said  lessees,  nor  has  any  default  since  oc- 
curred. (3)  That  the  said  John  J.  Emery, 
one  of  the  leasees.  Is  still  living.  (4)  That 
the  estate  of  said  Thomas  J.  Emery,  deceased, 
which  has  passed  to  his  widow,  Mary  M. 
Emeiy,  as  residuary  legatee  and  devisee  un- 
der his  will,  is  wholly  solvent,  and  consists 
In  part  of  more  than  $3,000,000  in  value  in 
Improved  real  estate  in  the  city  of  Cincinnati, 
county  of  Hamilton,  state  of  Ohio,  in  addi- 
tion to  other  improved  real  estate  of  large 
value  In  several  other  states."  On  June  21, 
1906,  the  appellants  filed  in  tbe  probate  court 
of  said  town  of  Middletown  a  claim,  alleged 
t^  them  to  be  contingent,  against  the  appel- 
lee, for  tbe  rent  to  accrue  under  said  lease 
tor  tbe  next  76  years,  in  the  sum  of  $168,700, 
pnsrable  In  160  semiannual  installments  of 
$1,125  "each,  on  August  11,  1906,  and  there- 
after semiannually  untO  August  11,  1981," 
and  praying  that  the  "court  will  order  the 
executor  or  administrator  of  said  estate  of 
said  Thomas  J.  Emery,  deceased,  to  deposit 
In  the  registry  of  said  probate  court  assets 
snfflclent  to  satisfy  said  above-described  con- 
tingent daim  or  otherwise  provide  for  the 
same  according  to  law."  This  claim  was  re- 
jected by  the  said  probate  court,  and  an  ap- 
peal was  taken  by  the  appellants  to  the  su- 


perior court,  where  the  daim  was  again  re- 
jected. A  bill  of  exceptions  was  taken  by  the 
appellants,  and  the  case  removed  into  this 
court 

The  question  raised  by  the  bill  of  excep- 
tions is  whether  or  not  the  rent  not  yet  due 
for  the  unexpired  term  of  the  lease  is  with- 
in the  meaning  of  section  922  of  the  court 
and  practice  act  of  1005,  providing  as  fol- 
lows: "Sec.  022.  A  person  who  has  a  con- 
tingent claim  against  a  deceased  person  whlcb 
cannot  be  proved  as  a  debt  within  the  time 
allowed  for  filing  claims  may  file  his  claim  in 
the  oflBce  of  the  clerk  of  the  probate  court 
within  the  time  allowed  for  filing  claims.  If, 
upon  examination,  it  appears  to  the  court 
that  such  claim  may  become  Justly  due  from 
the  estate,  the  probate  court  shall  order  the 
executor  or  administrator  to  deposit  in  the 
registry  of  the  court  assets  8ufl9cient  to  satisfy 
such  claim  or  its  proportionate  share  in  case 
of  insolvency  of  the  estate."  Counsel  for 
the  appellants  have  cited  no  case  in  which 
the  words  "contingent  claim"  appearing  in 
this  statute,  or  in  any  similar  statute,  have 
been  so  construed  as  to  Include  rent  to  ac- 
crue in  future  under  a  lease,  niey  rely  ap- 
parently upon  an  analogy  attempted  to  be 
shown  as  existing  in  tbe  English  Chancery 
practice,  where  tbe  executor,  not  being  a 
residuary  legatee,  and  having  no  personal 
Interest  In  the  estate,  being  called  upon  to 
distribute  the  estate,  has  asked  the  protec- 
tion of  the  court  by  decree,  allowing  tbe  res- 
ervation of  Bufiiclent  assets  of  tbe  estate  In 
the  hands  of  the  executor,  or  a  sufficient  in- 
demnity, 80  as  to  protect  him  against  future 
claims  for  rent  under  leases  held  by  tbe  tes- 
tator at  the  time  of  his  decease.  A  number 
of  English  Chancery  cases  are  cited  to  show 
this  practice,  in  the  attempt  also  to  show 
tliat  the  English  Chancery  Courts  have  treat- 
ed rent  to  accrue  In  future  as  a  "contingent 
claim,"  and  so  that  such  rent  to  accrue  under 
the  lease  here  in  question  Is  a  "contingent 
claim"  under  our  statute.  The  cases  cited 
which  relate  to  this  practice  of  protecting 
the  executor  are  Simmons  v.  BoUand,  3  Merl- 
Vfile,  647;  Fletcher  v.  Stevenson,  8  Hare, 
360 ;  Dobson  v.  Carpenter,  IZ  Beavan,  370 ; 
King  V.  Malcott  9  Hare,  692;  Dodson  v. 
Sammeil,  1  Dr.  &  Sm.  575;  In  re  Nixon,  L. 
R.  1  Ch.  Div.  638  (1904).  In  none  of  the 
cases,  atKtve  cited  were  assets  of  the  estate 
allowed  to  remain  in  the  hands  of  the  execu- 
tor to  Indemnify  him  against  possible  future 
breaches  of  covenants  to  pay  rent,  make  re- 
pairs, etc.,  unless  upon  the  application  of  the 
executor  himself  for  his  own  protection.  In 
none  of  the  cases  was  such  an  executor  him- 
self the  residuary  legatee;  and  in  each  case 
where  the  executor  was  allowed  to  retain  as- 
sets for  his  own  protection  it  was  found  by 
Byrne,  J.  (In  re  Nixon,  supra),  after  a  care- 
ful review  of  the  authorities,  to  be  a  case 
where  the  leasehold  interests  of  the  testator 
vested  in  the  executor,  so  tliat  there  would  be 
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prlTitsr  of  estate  between  tbe  execntor  and 
the  lessor. 

Tbe  ovlj  case  cited  where  tbe  lessor  di- 
rectly and  on  his  own  behalf  made  applica- 
tion for  administration  of  tbe  estate  and  for 
an  order  to  have  assets  impounded  for  bis 
protection  against  possible  future  breaches 
of  covenant  to  pay  rent,  to  make  repairs,  in- 
sorance,  etc.,  was  the  case  of  King  t.  Malcott, 
9  Hare,  692 ;  and  In  this  case  the  claim  was 
dismissed.  Tbe  opinion  of  Vice  Chancellor 
Turner  is  so  distinctly  illuminating  as  to 
the  principles  applicable  to  a  possible  future 
liability  under  covenants  for  payment  of  rent, 
etc.,  as  distinguished  from  a  strict  contingent 
claim,  that  we  quote  freely  from  said  opin- 
ion, as  follows  (pages  694,  695) :  "The  ques- 
tion is  whether  the  plaintiff,  who  is  the  as- 
signee of  the  reversioner  on  this  demise.  Is 
now  entitled  to  have  the  testator's  assets 
thus  Impounded  for  securing  himself  against 
possible  breaches  of  tbe  covenants.  There 
has  hitherto  been  no  breach  of  covenant  upon 
which  any  legal  debt  is  due.  No  action  would 
now  He  against  tbe  executors  for  the  purpose 
of  compelling  payment  of  any  rent  In  arrear, 
or  any  damages  for  repairs.  Not  only  is 
there  no  rent  due,  but  there  Is  no  certainty 
that  anything  ever  will  be  due  on  any  of 
these  covenants;  for,  if  the  rent  be  paid  at 
the  day,  and  if  the  other  covenants  be  duly 
observed,  no  action  will  ever  lie  upon  any 
of  them.  This  case  is  therefore  readily  dis- 
tinguishable from  tbe  cases  which  have  been 
mentioned.  Where  there  has  been  a  bond  or 
covKiant  for  the  absolute  payment  of  a  cer- 
tain sum  of  money,  there  the  money  must 
become  due,  and  must,  become  due  on  tbe 
bond  or  covenant  •  •  •  Why  should  the. 
lessor  have  any  such  right  as  he  claims  in 
this  case?  How  can  it  be  the  result  of  the 
relation  between  landlord  and  tenant?  The 
landlord  has  not  bargained  with  his  tenant 
that  tbe  tenant's  assets,  or  any  fund  what- 
ever should  be  impounded  for  the  purpose  of 
securing  his  rent,  or  the  due  performance  of 
his  covenants.  He  has  contracted  for  no  such 
security.  For  the  rent  and  for  the  perform- 
ance of  the  covenants  he  looks  to  the  person- 
al security  of  the  lessee,  or  to  the  rights 
which  he  has  expressly  reserved  to  himself 
over  the  subject  of  the  demise ;  and  farther 
than  that  he  cannot  proceed  at  law.  Why 
should  a  court  of  equity  give  a  more  extend- 
ed effect  to  the  obligation  contracted  between 
a  landlord  and  tenant  than  is  given  by 'a  court 
of  law?"  It  is  not  suggested  that  this  case 
has  ever  been  overruled  or  even  doubted,  and 
It  is  cited  with  approval  in  the  late  case  of  In 
re  Nixon,  L.  R.  1  Ch.  Div.  (1904)  638,  646: 
"I  should  feel  myself  bound  to  follow  an  es- 
tabllslied  practice,  although  there  was  no  au- 
thority for  It  In  the  way  of  direct  decision, 
or  in  the  way  of  statutory  enactment;  but 
as  matters  stand  there  Is  no  such  practice 
established  in  a  case  like  the  present  Not- 
withstanding the  Industry  of  counsel,  no 
case  has  been  produced  by  which  it  can  be 


shown  that  assets  have  ever  been  retained, 
unless  in  a  case  where  there  is  privity  of  es- 
tate between  the  executors  and  the  lessors. 
It  is  quite  true  that  the  real  state  of  the 
facts  in  some  of  the  authorities  is  not  posi- 
tively ascertainable.  So  far  as  appears,  none 
of  the  decisions  relate  to  ac  case  like  tbe 
present  where  the  executors  have  no  privity 
of  estate  with  the  lessor.  It  is  quite  clear 
that,  if  the  court  makes  an  order  distributing 
this  £65,900,  the  executors  will  be  under  no 
liability  to  the  lessors  should  they  hereafter 
be  sued.  It  also,  I  think,  may  be  taken  as 
clear  that  there  is  no  statute  which  requires 
any  fund  to  be  set  apart  for  indemnity  for 
the  protection  of  the  executors.  In  my  opin- 
ion, the  authorities  only  show  that  it  is  nec- 
essary to  do  so  where  there  is  privity  of  es- 
tate. Then  it  is  suggested  (and  I  have  not 
heard  any  good  argument  to  the  contrary) 
that  the  reason  why,  when  there  is  privity 
of  estate,  something  is  set  apart  to  protect 
the  executors.  Is  because  the'  administration 
of  the  estate  by  the  court  would  not  prevent 
an  executor  In  possession  of  his  testator's 
leaseholds  from  being  sued  as  assignee  un- 
der the  lease.  That  does  appear  to  be  a 
ground  for  diCterentlating  the  one  class  of 
case  from  the  other.  To  adopt  a  contrary 
view  and  to  seek  to  Indemnify  the  executors 
against  possible  future  action  on  the  part  of 
the  lessors,  and  to  set  apart  such  a  sum  as 
might  be  required  for  that  purpose  in  an  es- 
tate of  this  kind,  would  be,  or  might  be  vir- 
tually, to  lock  up  a  very  large  fund  for  an 
indefinite  number  of  years,  really  and  truly 
only  to  preserve  a  fund  in  favor  of  persons 
who  have  no  present  claim.  The  lessors  have 
not  by  virtue  of  their  contracts  between  land- 
lord and  tenant  bargained  for  any  right  to 
have  property  retained  out  of  the  testator's 
estate  to  answer  future  liabilities.  I  think, 
therefore,  on  tbe  whole  I  am  Justified  in 
saying  that  in  a  case  like  the  present  a  fund 
ought  not  to  I>e  retained  to  the  detriment  of 
the  beneficiaries  under  the  will.  •  *  *" 
The  rule  laid  down  in  tbe  last  case  is  cited 
with  approval  and  followed  in  Be  King,  L. 
B.  1  Ch.  Div.  (1907)  pp.  72,  80.  It  is  there- 
fore evident  that  the  analogy  sought  to  be 
established  by  the  appellants  between  this 
case  and  tbe  proceedings  in  the  English  Chan- 
cery Courts  does  not  appear;  on  the  con- 
trary, no  such  practice  ever  did  exist  or  now 
exists  in  those  courts,  and  so  could  not  have 
been  "inherited"  by  the  courts  of  this  coun- 
try, as  urged  by  the  appellants. 

In  view  of  the  rule  laid  down  in  the  case 
of  In  re  Nixon,  supra,  to  the  effect  that,  in 
order  for  a  covenant  for  payment  of  future 
rent  to  be  binding  upon  the  executor,  there 
must  be  privity  of  estate  between  the  lessor 
and  the  executor.  It  is  well  to  recall  for  a 
moment  the  form  of  the  covenant  in  the 
lease  here.  Tbe  lease  perpetually  demises  to 
the  lessees  "their  heirs  and  assigns"  the  prop- 
erty described.    The  covenants  read  as  fol- 
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lows:  "ABd  the  said  Thomas  J.  Emery  and 
John  3.  Bmery,  for  themselyes,  their  heirs, 
and  assigns,  do  hereby  covenant  promlge  and 
agree  to  and  with  the  said  Louisa  F.  Bowler, 
her  heirs  and  assigns,  that  the  said  Thomas 
J.  Emeiy  and  John  J.  Emery,  their  heirs  and 
assigns,  shall  well  and  truly  pay  to  the  said 
Lonlsa  F.  Bowler  her  heirs  and  assigns"  the 
rent  as  stated,  with  further  covenants  "for 
themselves  their  heirs  and  assigns"  to  pay 
taxes,  levies  and  assessments,  etc.,  to  effect 
Insurance.  Nowhere  ■  does  the  word  "execu- 
tors" appear  in  the  «itire  Instrument  This 
perpetual  lease  was  made  In  Ohio,  where  all 
the  parties  then  resided,  and  is  to  be  govern- 
ed as  to  Its  legal  effect  by  the  laws  of  Ohio, 
which'  provide.  In  effect,  that  such  estates 
"shall  be  subject  to  the  same  laws  of  descent 
as  estates  in  fee  are  subject  to  by  the  provi- 
sions of  this  chapter."  Section  4181,  Ohio 
Rev.  St  1908.  This  estate,  therefore,  passed 
directly  to  Mrs.  Emery  as  residuary  devisee 
under  her  husband's  will,  and  the  executor 
took  no  Interest  whatever  therein.  It  did 
not  become  assets  in  the  hands  of  the  ex- 
ecutor, as  in  the  case  of  the  ordinary  lease 
for  years  witich  is  commonly  made  to  execu- 
tors, administrators,  and  assigns,  and  never 
goes  to  the  heir  as  such  at  all.  We  find, 
then,  in  this  case,  that  there  never  was  any 
privity  of  estate  t>etween  the  lessor  or  her 
assigns  (the  appellants)  and  Mary  M.  Emery 
as  executrix.  The  privity  that  now  exists  is 
between  the  appellants  as  assigns  of  the  orig- 
inal lessor  and  Mary  M.  Emery  as  residuary 
devisee,  under  the  will  and  tenant  under  the 
lease.  So  that  this  case  comes  within  the 
rule  laid  down  in  Re  Nixon,  L.  R.  1  Oh.  Div. 
646,  supra.  No  case  is  cited  from  Ohio 
where  the  question  of  the  liability  of  the 
executor  for  payment  of  future  rent  is  set- 
tled. Only  two  cases  from  Ohio  are  cited, 
viz.,  Taylor  v.  De  Bus,  81  Ohio  St  468,  and 
Smith  T.  Harrison,  42  Ohio  St  180.  Taylor 
.  v.  De  Bus,  supra,  relates  only  to  the  liability 
of  the  original  lessees  under  a  perpetual 
lease  (similar  to  the  one  here  under  consid- 
eration) to  pay  installments  of  rent  which  fell 
due  after  the  original  lessees  had  assigned 
the  lease.  The  liability  of  the  personal  rep- 
reeentativQs  under  the  covenants  is  in  no 
way  involved,  and  is  only  referred  to  inci- 
dentally by  the  court.  Smith  v.  Harrison, 
supra,  is  a  similar  case.  Involving  only  the 
liability  of  the  original  lessee  to  pay  the  rent 
after  he  has  assigned  his  term,  and  In  no 
way  touches  the  question  of  the  liability  of 
the  executor. 

Tbe  Industry  of  counsel  in  this  case  has 
beoi  such  that  we  feel  assured  they  would 
taave  referred  us  to  other  Ohio  cases  covering 
this  point  had  such  cases  existed.  We  are 
not  however,  without  authority  on  this 
point.  It  has  been  repeatedly  decided  in 
Peimsylvania  that  a  perpetual  covenant  to 
pay  ground  rent  does  not  survive  against  ex- 
ecutors or  administrators  (although  named 
in  the  covenant),  except  as  to  the  rent  which 


aficrued  In  thQ  lifetime  of  the  decedent,  and 
that  the  rents  which  accrued  subsequent  to 
the  death  of  the  covenantor  are  not  payable 
out  of  his  personal  estate.  In  Qualn's  Ap- 
peal, 22  Pa.  KIO,  512,  the  court  says:  "I.ow- 
rle,  J.  In  the  distribution  of  the  estate  of 
Andrew  .M.  Qualn,  deceased,  the  orphans' 
court  allowed  a  claim  for  30  months'  ground 
rent  of  a  lot  granted  to  the  decedent  on  per- 
petual lease,  and  which,  on  his  death,  de- 
scended to  his  heirs.  One  year  of  this  rent 
became  due  in  his  lifetime,  and  was  properly 
charged.  The  question  relating  to  that  which 
accrued  afterwards  is  not  so  plain.  We  are 
of  the  opinion  that  the  principle  of  Torr's 
Estate,  2  Rawle  (Pa.)  252,  and  also  the  prin- 
ciple of  Dickinson  v.  Oalahan,  19  Pa.  227, 
exclude  this  part  of  the  claim.  Does  a 
ground  rent  covenant  survive  against  execu- 
tors and  administrators?  In  its  usual  form 
it  binds  heirs,  executors,  administrators,  and 
assigns ;  but  still  this  may  be  satisfied,  as  to 
executors  and  administrators,  if  they  pay  the 
rent  which  accrued  in  the  decedent's  life- 
time. It  is  a  perpetual  covenant  and  it  is 
totally  impracticable  to  require  It  to  be  per- . 
formed  by  executors  and  administrators;  for 
.their  office  Is  not  perpetual.  If  we  retain  the 
perpetuity  of  the  covenant  as  against  them, 
even  with  the  restriction  that  they  are  to  be 
liable  only  when  the  resort  to  the -land  Is  In- 
effectual, we  stlU  prevent  all  distribution  of 
the  estate  In  their  bands;  and,  as  all  the 
lands  of  the  decedent  are  assets  for  the  pay- 
ment of  debts,  we  constructively  charge  the 
rent  of  a  single  lot  upon  all  his  lands.  Nor 
will  it  do  to  hold  them  liable  until  the  final 
settlement  of  the  estate.  If  that  suggestion 
means  until  all  other  matters  are  ready  to  be 
settled,  idien  It  takes  away  at  once  the  diar- 
aeter  of  perpetuity  belonging  to  the  covenant 
and  makes  Its  duration,  as  against  the  per- 
sonal estate,  to  depend  upon  the  accident  of 
the  administrator's  diligence,  or  of  the  in- 
volved or  simple  nature  of  the  estate  If  it 
means  until  the  final  settlement  of  the  whole 
estate,  then  tUs  perpetual  covenant  post- 
pones it  forever.  Tlils  cannot  be;  for  the 
law  Intends  the  office  of  executor  or  adminis- 
trator to  terminate  as  soon  as  possible.  It 
cannot  be  prolonged  on  account  of  perpetual 
covenants.  Such  a  prolongation  or  such  a 
liability  could  not  have  been  contemplated  at 
the  creation  of  the  ground  rent  The  grantor 
of  the  land  cannot  be  presumed  to  have  then 
placed  any  value  on  such  a  covenant ;  for  the 
personal  covenant  of  the  original  grantee  is 
as  nothing  in  a  series  of  tenants  lasting  for- 
ever. The  real  security  is  the  covenant  run- 
ning with  the  land  and  encumbering  It;  and 
this  is  the  essential  reliance  of  the  owner  of 
the  rent  It  is  an  absolute  obligation  as 
against  the  administrators,  or  It  does  not 
bind  them  at  all.  Suppose  it  absolute;  then 
the  duty  must  be  fully  performed  by  perpetu- 
al payment  or  else  It  must  be  discharged  by 
a  satisfaction  or  commutation,  and  in  this 
latter  case  the  rent  would  be  discharged  and 
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the  heir  released,  a  retmlt  whlcb-la  certainly 
onlntended.  It  1b  a  corenant  payable.  In  tlw 
c(«templatlon  of  the  parties,  out  of  the  prof- 
its of  the  land;  and  It  wonld  be  entirely  un- 
reasonable that  the  law  should  hold  the  ad- 
ministrator for  the  rent  when  it  gives  the 
land  to  the  heir."  The  doctrine  of  this  case 
was  considered  and  affirmed  In  Williams's 
Appeal,  47  P.  283,  289  et  seq.,  although  hold- 
ing that,  as  the  executor  was  named  In  the 
covenant,  suit  might  be  brought  against  him 
for  sabsequent  breaches;  but  the  recovery 
would  be  restricted  to  the  land  bound  by  the 
covenant.  It  therefore  fully  affirms  the  do<^ 
trine  of  Quain's  Appeal  that  the  personal  es- 
tate of  the  covenantor  is  not  liable.  We 
tbiidE  the  doctrine  of  these  cases  Is  fully  ap- 
plicable to  the  rights  of  the  appellants  under 
this  leasee  that  the  personal  estate  of  the  tes- 
tator is  not  liable  for  future  rent,  and  that 
the  lessor  or  her  assigns  can  only  look  to  the 
land  bound  by  the  covenants  upon  which  a 
preferred  lien  is  expressly  reserved  In  the 
lease,  and  to  the  heirs  and  assigns  of  the 
lessee  hereafter.  In  case  rent  should  remain 
unpaid  in  violation  of  the  covenant.  If,  then, 
the  executor  as  such,  and  through  the  exec- 
utor the  personal  estate,  is  not  liable,  there 
Is  no  ground  for  the  application  made  by  the 
appellants  for  the  retention  of  assets  by  the 
executor,  a»  claimed  In  these  proceedings. 

Furthermore,  we  are  of  the  opinion  that 
the  future  Installments  of  rent  which  may  be- 
come due  and  remain  unpaid  hereafter  do. 
not  constitute  a  "contingent  claim  against  a 
deceased  person,"  under  section  922,  Court  and 
Practice  Act  All  installments  of  rent  due 
under  the  lease  have  been  paid,  and  there 
has  been  no  default  under  the  lease  up  to  the 
time  of  the  hearing.  It  will  be  noticed  that 
the  last  clause  of  section  922  reads:  "If  up- 
on examination  It  appears  to  the  court  that 
such  claim  may  l>ecome  Justly  due  from  the 
estate,  the  probate  court  stiall  order  the  ex- 
ecutor or  administrator  to  deposit  in  the 
registry  of  the  court  assets  sufficient  to  satis- 
fy such  dalm,  or  its  proportionate  share  in 
case  of  Insolvency  of  the  estate."  We  have 
already  seen  that  the  claim  here  made  can- 
not "become  Justly  due  from  the  estate,"  but 
can  only  be  maintained  against  "heirs  and  as- 
signs," if  It  ever  arises  in  the  future.  But  It 
Is  also  to  be  noted  that  the  statute  provides 
for  the  "case  of  Insolvency  of  the  estate."  It 
has  been  repeatedly  decided  that  rents  to  ac- 
crue cannot  be  proven  against  a  bankrupt's 
estate  under  the  right  given  in  the  bankrupt- 
cy acts  to  prove  "uncertain  or  contingent  de- 
mands." In  Deane  v.  Caldwell,  127  Mass. 
242,  a  <dalm  was  presented  in  an  insolvent 
estate  (1)  for  rent  due  and  unpaid  at  the 
time  of  the  death  of  the  intestate;  (2)  for 
damages  (treating  the  lease  as  broken  at  the 
time)  estimated  at  the  difference  betweea  the 
rent  reserved  and  the  value  of  the  lease  for 
the  rest  of  the  term;  (8)  If  this  claim  for 
damages  was  not  possible,  tixea  for  the  rent 
due  to  the  time  of  the  presentation  of  the 


claim  to  the  commlsdMiers  and  for  damages 
for  loss  of  rent  The  court,  by  the  Honorable 
Horace  Gray,  C.  J.,  said  (page  244  of  127 
Mass.):  "Before  the  day  at  which  rent  is 
covenanted  to  bo  paid.  It  Is  in  no  sense  a 
debt  It  is  neither  debitum  nor  solvendum ; 
for,  if  the  lessee  is  evicted  before  that  day, 
it  never  becomes  payable.  Bordman  v.  Oa- 
bom,  23  Pi(^.  (Mass.)  295.  It  is  not  within 
the  provision  of  a  txinkrupt  act  allowing  'un- 
certain or  contingent  demands'  to  be  proved 
against  the  estate  of  a  bankrupt  because  it 
is  not  an  existing  demand  the  cause  of  action 
on  which  d^teiids  upon  a  contingency,  tnit 
the  very  existence  of  the  demand  depends  up- 
on a  contingency."  See,  also^  Bosler  v.  Kuhn. 
8  Watts  &  &  183,  186 ;  Mills  v.  Auriol.  1  Sm. 
Ia  C.  pt  2,  p.  1255;  Auriol  v.  Mills,  4  Term 
Bep.  (D.  &  B.)  M;  Savory  v.  Stocking,  4 
Cush.  (Mass.)  607,  608;  Biggin  v.  Magwire, 
15  Wall.  (U.  S.)  549,  561, 21  L.  Bd.  232.  And 
the  same  rule  has  been  applied  in  cases  of 
proofs  of  dalm  against  receivers.  Fidelity, 
«tc..  Company  v.  Armstrong  (C.  C)  35  Fed. 
567,  and  Brown  v.  Schleier  (a  C.)  112  Fed. 
577,  affirmed  118  Fed.  981,  65  a  C  A. 
476.  We  see  no  reason  why  the  construction 
of  the  words  "uncertain  or  contingent  de- 
mands," used  in  the  above  cited  statutes,  Is 
not  equally  applicable  to  the  words  "contin- 
gent claim"  in  our  statute  (section  922,  Court 
and  Practice  Act  1906).  Statutes  of  bankrupt- 
cy or  insolvency  are  Just  as  much  Intended  f<»: 
the  speedy  and  certain  administration  of  es- 
tates as  are  probate  statutes.  Th^  are  all 
Intended  to  effect  a  speedy  distribution  of  as- 
sets among  those  Justly  entitled  thereto.  Our 
statute  (section  922)  is  by  Its  express  terms 
applicable  to  insolvent  as  wdl  as  solvent  es- 
tates: and  it  would  be,  in  our  opinion,  im- 
possible to  so  distinguish  between  "contin- 
gent" claims  as  to  say  that  one  class  of 
claims  might  within  the  provisions  of  the 
same  section,  l>e  good  as  against  a  solvent  es- 
tate, but  could  not  be  proved  against  an  in- 
solvent estate.  The  statute  does  not  in  terms 
make  any  .such  distinction,  and  in  our  opin- 
ion no  such  distinction  was  Intended  or  even 
thought  of. 

Another  reason  In  our  opinion  why  the 
claim  for  future  rent  to  accrue  under  this 
lease  cannot  be  classed  as  a  "contingent 
claim"  under  our  statute  is  the  practical  im- 
possibility of  arriving  at  a  Just  amount 
It  is  true  that  the  claim  only  asks  for  a  sum 
sufficient  to  cover  a  term  of  75  years.  But 
the  lease  itself  Is  perpetual  and  is  renewable 
forever,  and  the  covenants  run  with  the 
lease  so  long  as  tenancy  thereunder  con- 
tinues. There  are  also  other,  covenants  for 
repairs,  for  payment  of  taxes,  levies,  and 
assessments,  and  for  Insurance  which  run 
with  the  lease;  so  that  all  the  covenants 
are  or  may  be  perpetual.  If  the  appellants 
are  entitled  to  protection  for  75  years,  they 
are  equally  entitled  to  It  forever  on  all  the 
other  covenants  as  well  as  in  the  covenant 
for  rent    But  there  is  no  certainty  that  any 
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of  tbe  covenants  will  ever  be  broken.  It 
Is  also  uncertain  whetber  or  not  the  ten- 
ants '  may  be  evicted,  through  a  paramonnt 
title,  or  by  the  exercise  of  the  rights  of  emi- 
sent  domain,  or  in  some  other  way,  so  that 
all  their  covenants  may  be  discharged.  It 
wonld  be  absolutely  impracticable  to  fix  any 
Bum  "that  may  be  Justly  due,"  in  respect 
of  any  of  the  covenants,  either  for  rent,  or 
for  repairs,  taxes,  insurance,  etc.,  in  fact 
tbe  whole  case  presents,  not  a  "contlneent 
claim,"  bat  a  mass  of  uncertainties,  giving 
rise  to  more  possibilities,  as  to  which  no 
court  can  arrive  at  any  just  computation 
for  the  purpose  of  giving  indemnity.  And 
In  this  connection,  as  the  lease  expressly 
gives  a  preferred  Hen  upon  all  the  real  es- 
tate and  Improvements,  with  right  of  entry 
and  absolute  annulment  of  the  lease  for  any 
breach  of  any  covenant,  upon  60  days'  de- 
fault, it  would  be  due  to  the  laches  of  the 
appellants  or  their  successors  In  title,  If  In 
the  future  any  such  accumulation  of  unpaid 
rent  or  damages  for  breach  of  other  cove- 
nants should  accrue  as  wonld  render  tbe 
leasehold  property  Inadequate  as  security. 
Certain  cases  arising  under  statutes  of  other 
states  relating  to  proof  of  contingent  claims 
have  been  cited  by  tbe  appellee,  viz.:  Clark 
V.  Wlnohell.  53  Vt.  408 ;  Hnntzch  v.  Masaolt, 
61  Minn.  361.  63  N.  W.  1069:  Kavannnfh 
V.  Sbaugbnessy,  41  Mo.  App.  660;  Stlcbter 
V.  Cox.  52  Neb.  532,  72  N.  "W.  848.  An  ex- 
amination of  these  cases  shows  that  tbe  pro- 
visions of  the  statutes  are  so  dlfTerent  from 
ours,  and  tbe  questions  raised  are  also  so 
different  from  those  in  this  case  that  they 
afford  little  aid  In  the  construction  of  our 
statute.  So  far  as  they  go,  they  seem  to 
he  to  tbe  general  effect  that  claims  of  this 
character  are  not  "contingent  claims"  In  the 
nense  here  contended  for  by  the  appellants. 
Another  and  final  reason  why  the  petition 
of  the  appellants  cannot  be  granted  is  that 
by  the  proceedings  prior  to  the  petition  all 
of  the  assets  of  the  Emery  estate  had  passed 
over  to  and  become  the  property  of  Mary 
H.  Emery  as  residuary  devisee,  and  were  no 
longer  subject  to  tbe  control  of  the  probate 
court  By  the  terms  of  tbe  will  of  Thomas 
J.  Emery,  Mary  M.  Emery  was  both  execu- 
trix and  residuary  legatee,  and  the  testator 
desired  that  "no  bond  be  required."  By  the 
provisions  of  Court  and  Practice  Act  1905,  | 
1016,  such  a  request  only  exempts  the  execu- 
tor from  giving  surety,  and  the  probate  court 
may  therefore,  under  such  a  will,  accept  the 
personal  bond  of  tbe  executor  without  sure- 
ty; and  this  was  accordingly  done  in  this 
case.  After  providing  for  the  form  of  ad- 
ministration bond  usually  given  by  executors 
and  administrators.  Court  and  Practice  Act 
1905,  f  1013,  provides  as  follows :  "Instead  of 
tbe  above  bond  an  executor,  if  so  authorized 
by  the  will,  or  if  he  be  the  residuary  legatee 
thereunder,  may  give  a  bond  to  the  probate 
court  In  a  sum  and  with  surety  satisfactory 
to  tbe  court  and  with  condition  to  pay  the 


funeral  charges,  debts,  and  legadea  of  tbe 
testator  and  such  allowance  aa  may  be  made 
by  tbe  court  for  the  support  of  the  widow 
and  family  of  the  testator.  In  such  case 
an  executor  shall  not  be  required  to  return 
an  Inventory,  and  an  executor  who  is  a  re- 
siduary legatee  need  not  render  an  account 
to  the  probate  court"  Mrs.  Emery  at  tbe 
time  of  her  appointment  availed  herself  of 
the  privilegeB  of  the  above  statute,  and  on 
February  26,  1006,  she  executed  a  bond  In 
the  penal  sum  of  $300,000  to  tbe  probate 
court  of  MIddletown  conditioned  to  pay  tbe 
debts,  legacies,  allowances,  etc.,  on  the  estate, 
"and  to  render  upon  oath  an  account  of  her 
proceedings  thereupon,  when  thereunto  law- 
fully required."  etc.  It  Is  to  be  noted  tbat 
this  latter  provision  of  the  bond,  relative  to 
rendering  an  account,  "when  thereunto  law- 
fully required,"  Is  absolutely  nugatory  in 
this  case,  as  tbe  statute  above  quoted  ex- 
pressly relieves  an  executor,  who  is  also  re- 
siduary legatee  from  rendering  any  account 
It  Is  contended  by  the  executrix  that  with 
the  execution  of  the  bond  and  its  approval 
by  the  probate  court  the  estate  was  merged 
in  the  bond,  and  that  thereafter  the  probate 
court  had  no  further  jurisdiction  over  the 
estate.  In  Adams  v.  Probate  Court,  26  R. 
I.  230,  244,  68  Atl.  782,  784,  the  court  speak- 
ing of  such  a  bond,  says:  "An  executor  who 
is  also  residuary  legatee  may  glvfe  bond  to 
pay  the  funeral  charges,  debts  and  legacies, 
and,  having  done  this,  he  may  take  posses- 
sion of  the  assets  as  his  own  property,  and 
dispose  of  them  as  he  sees  fit  to  his  own  use. 
He  may  pay  the  debts  and  legacies  either  out 
of  the  assets  or  out  of  his  own  estate.  Nei- 
ther the  court  nor  the  legatees  are  concerned 
with  his  management  of  the  estate  or  with  its 
fortunes,  or  can  call  bim  to  account  therefor 
after  it  passes  Into  his  hands.  If  losses 
occur,  the  executor  must  bear  them.  If  the 
property  Increases  in  value,  the  profit  is 
Bis.  To  all  Intents  and  purposes  tbe  bond 
stands  In  place  of  the  estate."  And  on  page 
245  of  26  R.  I.,  and  page  784  of  58  Atl.,  the 
court  says  further:  "The  nominal  parties 
to  this  proceeding  are  the  probate  court  and 
the  executor,  but  the  real  parties  In  Inter- 
est are  the  creditors  of  the,  estate  and  the 
legatees  under  the  will  on  the  one  hand, 
and  tbe  executor  and  bis  surety  on  the  other. 
If  the  executor  chooses  to  give  the  ordinary 
bond,  the  creditors  and  tbe  legatees  have 
the  right  to  demand  an  Inventory  of  the  es- 
tate and  to  be  heard  upon  propositions  to 
dispose  of  the  assets  and  matters  of  manage- 
ment and  administration  generally.  If  the 
executor  chooses  to  give  tbe  bond  to  pay 
funeral  charges,  debts,  and  legacies,  none  of 
the  parties  interested  have  anything  to  do 
with  the  executor  except  to  enforce  the  ob- 
ligations covered  by  his  bond.  The  real  par- 
ties interested  in  the  choice  which  the  ex- 
ecutor should  make  on  tbe  12th  day  of  Sep- 
tember, 1900  [the  date  on  wblcb  tbe  bond 
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was  made],  were  the  creditors  and  legatees 
and  the  execntor,  and  neither  the  probate- 
court,  nor  the  creditors,  nor  the  legatees 
had  any  right  to  dictate  or  control  his  choice. 
Their  only  right  In  the  matter  was  to  see 
that  the  amount  of  the  bond  and  surety  were 
satisfactory." 

In  this  case  the  complainant,  having  found 
after  giving  bond  that  the  estate  was  insol- 
vent, asked  leave  to  have  a  bond  in  ordinary 
form  substituted  nunc  pro  tunc  for  the  bond 
to  pay  debts  and  legacies,  so  as  to  bring  him- 
self again  within  the  Jurisdiction  of  the  pro- 
bate court,  so  that  be  could  file  his  inventory 
and  account  in  order  to  administer  the  estate 
as  insolvent  His  request  was  refused.  This 
decision  shows  conclusively  that  the  probate 
court  after  accepting  a  bond  to  pay  debts, 
legacies,  etc.,  has  no  further  Jurisdiction  over 
the  estate,  except  that  it  may  possibly,  under 
other  provisions  of  the  statute,  require  sure- 
ties to  be  given  or  may  require  Increase  of 
the  bond  or  a  new  bond  upon  a  proper  case 
made.  No  such  case  is  made  here,  for  the 
bond  Is  for  $300,000,  the  obligor  is  conceded 
to  be  amply  solvent  and  responsible,  and  no 
suggestion  is  made  that  the  amount  of  the 
bond  is  not  ample;  nor  does  this  proceeding 
In  any  way  relate  to  this  bond.  The  appel- 
lants, however,  attempt  to  limit  the  effect  of 
Adams  V.  Probate  Court,  supra,  to  a  mere  de- 
nial of  the  right  of  the  executor  "to  change 
his  mind"  after  having  given  bond  to  pay 
debts  and  legacies,  and  to  substitute  the  or- 
dinary bond;  thus  ignoring  the  broad  grounds 
upon  which  the  opinion  is  based.  They  have 
attempted  to  show  that  under  a  similar  stat- 
ute in  Massachusetts  and  the  decisions  there- 
under the  probate  court  does  not  lose  Juris- 
diction upon  the  acceptance  of  such  a  bond. 
The  statute  of  Massachusetts  relating  to  such 
bond  (2  Rev.  Laws  Mass.  c.  149,  §  2,  p.  1333) 
Is  as  follows:  "Sec.  2.  If  the  executor  of  a 
win  or  an  administrator  with  the  will  an- 
nexed Is  residuary  legatee  thereunder,  and 
it  appears  that  the  bond  required  of  him  In 
the  preceding  section  is  not  necessary  for  the 
protection  of  any  person  interested  in  the 
estate,  the  court  may  permit  such  executor 
or  administrator  with  the  will  annexed.  In- 
stead of  giving  such  bond,  to  give  bond  in  a 
sum  and  with  sureties  to  the  satisfaction  of 
the  court,  and  with  condition  to  pay  all  debts 
and  legacies  of  the  testator  and  such  amounts 
as  may  be  allowed  by  the  court  to  the  widow 
or  minor  children  for  necessaries.  In  such 
case  he  shall  not  be  required  to  return  an 
inventory.  The  giving  of  such  bond  shall 
not  discbarge  the  lien  on  the  real  property  of 
the  testator  for  the  payment  of  his  debts, 
exbept  on  such  part  as  may  be  sold  by  the 
executor  or  administrator  with  the  will  an- 
nexed to  a  purchaser  In  good  faith  and  for  a 
valuable  consideration;  and  all  property  not 
so  sold  may  be  taken  on  execution  by  a  cred- 
itor not  otherwise  satisfied,  in  like  manner 
as  If  a  bond  had  been  given  in  the  other 
form."     This  statute  differs  from   that  of 


Rhode  Island,  In  that  the  bond  is  optional 
with  the  court,  and  that  the  Hen  of  creditors 
on  real  estate  is  not  lost  But  the  provisions 
as  to  personal  property  remain  the  same.  In 
Thayer  v.  Winchester,  133  Mass.  447,  which 
was  an  action  brought  by  the  widow  of  one 
of  the  devisees  to  vindicate  her  right  of  dow- 
er, the  executor,  who  was  residuary  legatee, 
bad  given  bond  to  pay  the  debts  and  legacies. 
The  court  afterwards  granted  leave  to  sell 
real  estate,  and  the  widow  of  the  devisee 
claimed  that  this  was  In  violation  of  her 
right  The  court  held  that,  upon  the  giving 
of  the  bond,  the  real  estate  passed  immediate- 
ly to  the  devisee,  and  that  the  decree  of  the 
probate  court  granting  leave  to  sell  real  es- 
tate was  beyond  Its  Jurisdiction  and  void. 
Speaking  of  the  effect  of  the  bond,  the  court 
says,  on  page  449  of  133  Mass.:  "The  bond 
which  a  residuary  legatee  may  give  to  pay 
debts  and  legacies,  if  the  Judge  of  probate 
permits,  is  a  conclusive  admission  of  assets' 
for  those  purposes  and  the  executor  Is  not 
bound  to  return  an  Inventory  or  an  account 
to  the  probate  court  It  takes  the  place  of 
the  property  in  providing  for  the  payment  of 
debts  and  legacies,  and  is  for  the  protectl'>n, 
not  merely  of  all  to  whom  they  are  imme- 
diately due,  but  of  all  who  are  legally  inter- 
ested that  they  shall  be  paid,  and  who  are 
damnified  if  they  are  not  so  paid."  In  a 
case  decided  In  Massachusetts  in  1872 — Dirol, 
Adm'r,  v.  Com'rs  of  Lechmore,  1  Dane's  Abr. 
p.  674,  i  2 — It  was  held  that  the  executor, 
having  given  bond  to  pay  debts  and  legacies 
and  having  taken  the  estate  of  the  testator 
into  his  hands  and  used  it  as  his  own,  had 
administered  on  the  estate,  and  the  testator's 
cattle,  etc.,  had  become  the  property  of  the 
executor,  and  so  was  changed.  The  position 
taken  In  Thayer  v.  Winchester,  supra.  Is 
supported  by  Thompson  v.  Brown,  10  Mass. 
172,  and  Clarke  v.  Tufts,  6  Pick.  (Mass.)  337. 
both  holding,  in  effect,  and  as  the  ground  of 
the  decision,  that  an  executor,  who  is  a  re- 
siduary devisee,  by  giving  bond  In  the  pro- 
bate office  for  the  payment  of  all  debts  and 
legacies,  acquires  an  absolute  title  In  the  es- 
tate devised,  and,  of  course,  may'  convey  an 
indefeasible  title  to  a  bona  fide  purchaser. 
Alger  V.  Colwell,  2  Gray  (Mass.)  404,  simply 
decides  that  a  bond  of  this  character  cannot 
be  surrendered  and  canceled,  and  supports 
the  decision  in  Adams  v.  Probate  Court,  sn- 
])ra.  Holden  v.  Fletcher,  6  Cush.  (Mass.)  235, 
relates  solely  to  the  application  of  the  stat- 
ute of  limitations  to  a  suit  for  damages 
against  the  executor  for  breach  of  the  testa- 
tor's covenant  ef  warranty  where  the  breach 
occurred  more  than  four  years  after  notice 
of  appointment.  The  case  of  Jenkins  v. 
Wood,  134  Mass.  115,  Id.,  140  Mass.  66,  2 
N.  E.  780,  Id.,  144  Mass.  238,  10  N.  E.  818. 
relates  to  a  series  of  attempts  to  collect  a 
balance  of  a  debt  due  from  the  testator  In 
suits  against  the  executor  who  had  given 
bond  to  pay  debts  and  legacies,  and  deals 
in  the  first  Instance  with  the  statute  of  lim- 
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Itattons;  in  the  second  instance,  denying  tbe 
rlgbt  to  maintain  suit  against  the  executor 
personally;  and  in  the  third  instance,  allow- 
ing recovery  under  a  statute  similar  to  onr 
own  (Oonrt  and  Practice  Act,  {  991  et  seq.)  up- 
on scire  facias  upon  suggestion  of  waste.  Bank 
T.  Stanton,  116  Mass.  436,  deals  with  the 
question  of  the  liability  of  an  executor  and 
residuary  devisee,  who,  having  given  bond  to 
pay  debts,  etc.,  and  having  failed  to  give  bond 
in  a  larger  sum,  upon  order  of  the  probate 
court  had  been  removed,  and  an  administra- 
tor de  bonis  non  had  been  appointed.  It  was 
held  that  suit  could  not  be  further  maintain- 
ed against  the  original  executor;  that  the  ad- 
ministrator de  l)onls  non  might  defend  the 
action  and  interpose  the  defense  of  the  stat- 
ute of  llmitatlous,  which  would  have  t>een 
a  good  defense  to  either  tbe  executor  or  the 
administrator.  The  gist  of  the  opinion  was 
tliat  the  executrix  might  be  lawfully  removed 
for  failure  to  give  tbe  required  bond.  It 
does  not  deal  at  all  with  the  question  of  what 
property  was  vested  in  her  upon  giving  the 
ori^nal  bond,  and  it  expressly  reserves  the 
question  of  her  liability  upon  that  bond,  if 
sued  thereon.  None  of  the  cases  cited  from 
Uassachusetts,  to  any  extent,  disturb  onr 
conclusion  that  the  probate  court  in  this  case, 
having  accepted  an  ample  bond  to  pay  debts, 
l^ades,  etc  under  our  statute,  has  no  fur- 
ther control  over  the  assets  of  the  estate, 
and  no  Jurisdiction  to  require  the  executrix 
to  make  any  sudi  deposit  in  the  registry  of 
the  court  or  to  give  any  snch  bond  as  asked 
for  In  this  proceeding.  So  far  as  the  Massa- 
chusetts eases  go,  they  fully  support  the  doc- 
trine of  Adams  v.  Probate  Court,  supra. 

For  the  reasons  alMve  set  forth,  the  ex- 
ceptions of  the  appellants  are  overruled,  and 
the  cause  is  remitted  to  tlie  superior  court 
for  the  county  of  Newport,  with  instruction 
to  eater  its  decree  dismissing  the  appeal,  and 
to  certify  the  same  to  the  probate  court  of 
tbe  town  of  MIddletown. 
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(Oonrt  of  General  Sessions  of  Delaware. 
Sussex.    Oct  16,  1907.) 

1.  HiGHWATS   —   H!aTABI.ISHI(KRT— EXOKPHOir 
.TO   OOICIIISSIONERS'    RETDBN. 

Where  exceptions  to  tbe  retom  of  the 
commiqsioneTs  appointed  to  lay  out  a  pnblic 
road  are  based  wholly  or  in  part  upon  facts 
supported  by  affidavit  of  exceptants,  it  is  suf- 
ficient if  the  exceptions  are  signed  by  their 
counsel. 

2.  WnRESSEB  — OOUPKTENOT— Attobnkt    akd 
CUEHT. 

On  exceptions  to  the  return  of  commission- 
ers appointed  to  lay  out  a  public  road,  except- 
ants' attorney  was  not  incompetent  to  make  an 
affidavit  that  "Bnrton  B.  Deputy,"  named  as 
exceptant  in  the  exceptions  and  in  the  affidavit 
supporting  the  exceptions,  and  "Benjamin  B. 
Deputy,"  who  signed  the  _  affidavit,  were  the 
same  person ;  no  confidential  relation  l>etween 
connsel  and  client  being  thereby  violated. 


3.  HioHWATs—BlsTABLiBHiaNT— Notice  or 
Intended  Afflioatiok  —  Sebvicb  —  Lifb 

Tenants. 

Service  of  notice  of  an  Intention  to  apply 
for  tbe  establishment  of  a  public  road  upon  him 
holding  legal  title  to  lands  across  which  tb« 
road  is  to  run  is  sufficient,  though  another  has 
a  life  interest  therein;  it  being  unnecessary  to 
serve  notice  upon  the  life  tenant  or  tenant  la 
possession. 

4.  Same. 

That  no  return  of  the  ednunlssionen  ap- 
pointed by  the  Court  of  General  Sessions,  un- 
der a  petition  for  the  establishment  of  a  public 
road,  was  made  on  or  before  the  first  day  of 
the  term  after  the  appointment,  and  no  applica- 
tion was  made  within  such  time  for  an  exten- 
sion of  time  for  making  the  return,  is  no  ground 
for  exception  to  the  return ;  the 'petition  hav- 
ing been  marked  by  the  court  "Continued"  at 
that  term. 

5.  Sake. 

It  appearing,  on  exceptions  to  the  return 
of  commissioners  appointed  to  lay  out  a  public 
road,  that  they  did  not  assess  damages  of  all 
the  owners  or  holders  of  land  across  which 
the  road  is  to  run,  nor  state  in  such  report  that 
they  assessed  no  damases  to  certain  owners  and 
holders,  considering  all  circumstances  of  benefit 
or  injury  which  might  accrue  therefrom,  but 
assessed  damages  only  to  the  person  who  would 
he  least  damaged  thereby,  the  return  will  be 
remanded  to  the  commissioners  for  amendment. 

Petition  by  Medford  Jones  and  others  for 
a  public  road.  Benjamin  B.  Deputy  and  oth- 
ers excepted  to  the  return  of  the  commis- 
sioners appointed  to  lay  out  the  road,  and  the 
petitioners  move  to  dismiss  the  exceptions. 
Motion  denied,  first,  second,  fifth,  sixth,  and 
seventh  exceptions  overruled,  fourth  excep- 
tion not  passed  upon,  and  return  remanded 
for  amendment  on  fourth  exception. 

Exceptions  to  petition  for  new  road  In 
Cedar  Creek  hundred,  Bussez  county.  Tbe 
following  exceptions  were  filed  to  the  return 
of  the  commissioners  appointed  to  lay  out 
said  public  road,  namely: 

"First  For  that  notice  of  tbe  intended  ap- 
plication and  petition  to  said  court  for  said 
public  road  has  not  been  served  upon  Bnrton 
B.  Deputy,  who  is  owner  and  holder  of  lands 
across  which  said  proposed  road  Is  to  run,  he 
having  a  life  interest  therein  and  present 
possession  thereof,  according  to  the  act  of 
assembly  in  that  behalf. 

"Second.  For  that  no  return  of  the  commis- 
sion appointed  by  this  honorable  court  in  ac- 
cordance with  said  petition  was  made  on  or 
before  the  first  day  of  the  term  next  after 
its  appointment,  according  to  the  act  of  as- 
sembly in  that  behalf,  nor  application  made 
to  this  honorable  court  within  said  time  for 
an  enlargement  of  said  required  time. 

"Third.  For  that  the  commissioners  ap- 
pointed as  aforesaid  did  not  assess  damages 
to  every  the  owners  or  holders  of  the  land 
across  which  said  road  is  to  run,  and  state 
the  same  in  their  report,  filed  In  this  honor- 
able court  at  this  present  term,  nor  state  in 
their  said  report  that  they  assessed  no  dam- 
ages to  certain  of  said  owners  and  holders, 
considering  all  circumstances  of  benefit  or 
injury  which  might  accrue  therefrom,  but  as- 
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■eeaed  damages  only  to  fbe  person  who  wonld 
be  least  damaged  thereby. 

"Fonrth.  For  that  said  road  Is  proposed  to 
be  laid  out  a'Cross  a  part  of  a  graveyard  or 
cemetery,  wantonly  and  without  sufficient 
reason  therefor. 

"Fifth.  For  that  said  proposed  road  de- 
scribed In  said  petition  and  report,  or  retnrn, 
do  not  exactly  correspond  with  the  notice 
aforesaid  of  the  intended  application  to  this 
bonornble  court  . 

"Sixth.  For  that  said  petition  does  not  dis- 
close with  reasonable  precision  the  beginning 
and  termini  of  said  proposed  road,  as  requir- 
ed by  the  act  of  assembly  in  that  behalf. 

"Seventh.  For  that  Burton  B.  Deputy 
aforesaid  Is  not  a  petitioner  for  said  proposed 
public  road,  and  has  not  been  notified  of  the 
intended  application  to  this  honorable  court 
for  said  new  road,  according  to  the  act  of  as- 
sembly in  that  behalf. 

"For  these  and  other  good  reasons  and 
causes  these  exceptants  pray  your  honors  not 
to  confirm  the  report  of  the  commissioners 
aforesaid,  and  to  dismiss  the  iwtltlon  afore- 
said. ▲.  D.  Marshall, 

"Attorney  for  Exceptants. 

"State  of  Delaware,  Sussex  County — ss.: 
"Personally  came  this  11th  day  of  October, 

A.  D.  1907,  before  me,  the  subscriber,  one  of 
the  Justices  of  the  peace  In  and  for  the  coun- 
ty aforesaid,  Hester  A.  Marshall  and  Burton 

B.  Deputy,  above  named,  who,  being  duly  af- 
firmed according  to  law,  do  solemnly  affirm 
that  the  facts  set  forth  in  the  foregoing  ex- 
ceptions are  true,  to  the  best  of  their  knowl- 
edge and  belief. 

"Benjamin  B.  Deputy. 
"Hester  A.  Marshall." 

The  above  affidavit  was  duly  attested  by 
the  Justice  of  the  peace. 

Argued  before  LORB,  0.  J.,  and  GRUBB 
and  BOYCB,  JJ. 

W.  Watson  Harrington,  for  petitioners.  A. 
D.  Marshall,  for  exceptants. 

Petitioners  moved  to  dismiss  the  excep- 
tions, on  the  ground  that  said  exceptions 
were  not  signed  by  the  exceptants,  but  only 
by  their  counsel 

THE  COURT  held  that,  where  tbe  excep- 
tions were  based  wholly  or  In  part  upon 
facts  which  were  supported  by  affidavit  of 
the  persons  who  were  exceptants,  It  was  suf- 
ficient if  said  exceptions  were  signed  by  their 
counsel. 

Petltionera  then  moved  that  the  exceptions 
be  dismissed  upon  the  further  ground  that 
"Burton  B.  Deputy"  appeared  In  the  body  of 
the  exceptions  as  one  of  the  exceptants,  while 
the  affidavit  accompanying  the  same  was 
signed  by  "Benjamin  B.  Deputy." 

Exceptants  thereupon  filed  a  supplemen- 
tary affidavit,  signed  by  himself,  setting  forth 
that  Burton  B.  Deputy,  named  as  exceptant 
in  the  body  of  the  exceptions  and  In  the  body 


of  the  affidavit,  and  Benjamin  B.  Deputy, 
whose  signature  appeared  to  the  affidavit, 
was  one  and  the  same  person. 

Petitioners  objected  to  the  supplementary 
affidavit,  on  the  ground  that  the  affidavit  was 
made  by  counsel,  who  could  not  testify,  ei- 
ther by  affidavit  or  otherwise  hi  the  case,  <m- 
der  the  well-established  practice  of  the 
courts. 

THE  COURT  held  tliat  the  supplementary 
affidavit  was  sufficient,  and  that  counsel  could 
testify  to  prove  identity  or  service;  that  the 
confidential  relation  between  counsel  and 
client  was  not  thereby  violated. 

As  to  the  first  and  seventh  exceptions, 
above  set  forth,  THE  COURT  held  that  serv- 
ice upon  the  person  who  held  the  legal  title 
to  the  lands,  though  another  had  a  life  in- 
terest therein,  was  sufficient,  and  that  notice 
need  not  be  served  upon  the  latter,  or  tenant 
in  possession. 

THE  COURT  held  that  the  matters  raised 
by  the  second  exception  were  stare  decisis; 
the  court  having  marked  the  petition  "Con^ 
tlnued"  at  the  April  term,  1907.     . 

THE  COURT  further  held  that  the  descrip- 
tion of  said  proposed  road  In  said  petition 
and  report  or  return  corre^onded  with  rea- 
sonable exactness  to  the  notice  of  the  Intend- 
ed application,  and  therefore  held  that  the 
fifth  and  sixth  exceptions,  raising  said  point, 
were  insufficient. 

The  fourth  exception  was  not  passed  upon. 

Upon  the  third  exception  the  court  remand- 
ed the  return  to  the  commissioners  for 
amendmenC 


(<  Pen.  398) 

STATE  V.  DOUGHERTY. 

(Court  of  General  SessioDs  of  Delaware.    Kew 
Castle.     May  18,  1906.) 

Cbiuiral  Law  —  Formeb  Jeopabdt  —  BJut- 

MENT9— INMCTMKNT. 

Defendant  was  indicted  for  stealing  certain 
goods,  alleged  in  the  indictment  as  the  property 
of  "J.  B.'g  Sons'  Company,"  and  on  trial  the 
first  witness  testified  that  he  did  not  know 
whether  the  firm  name  alleged  was  the  exact 
name  of  the  company,  and  the  state  then  prov- 
ed by  the  docket  of  corporate  certificates  that 
the  name  of  the  corporation  was  "J.  B.  & 
Sons'  Company,"  whereupon  the  state  entered 
a  nolle  and  indicted  defendant  for  stealing  the 
same>  articles  from  the  latter  companv.  Held, 
that  defendant  was  not  put  in  jeopardy  by  the 
original  indictment,  within  the  Constitution  of 
this  state,  and  hence  could  be  again  indicted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f$  826,  327.] 

Lore,  C.  J.,  dissenting. 

John  .W.  Dougherty  was  Indicted  for  lar- 
ceny, and  he  moves  to  quash  the  indictment. 
Motion  refused. 

Argued  before  LORB,  O.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen, 
for  the  State.    John  Biggs,, for  defendant 
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Indictments  tor  larceny  (Nos.  88  and  61, 
May  term,  1006).  The  above-named  defend- 
ant was  Indicted  at  this  term  for  the  larceny 
of  certain  goods,  laid  in  the  indictment  as  the 
property  of  "Joseph  Bancroft's  Sons'  Com- 
pany." At  the  trial  the  first  witness  pro- 
duced by  the  state  testified  that  he  was  not 
sure  whether  the  corporate  name  of  the 
owner  of  the  property  alleged  to  have  been 
stolen  was  "Joseph  Bancroft's  Sons'  Com- 
pany" or  "Joseph  Bancroft  &  Sons'  Com- 
pany." The  state  then  proved  by  the  docket 
of  certificates  of  corjwrations  from  the  of- 
fice of  the  recorder  of  deeds  that  the  name 
of  said  corporation  was  "Joseph  Bancroft 
&  Sons'  Company." 

Mr.  Biggs,  for  defendant,  tiierenpon  asked 
the  court  to  Instruct  the  jury  to  render  a 
verdict  of  not  guilty,  on  the  ground  of  a 
fatal  variance  between  the  proof  and  the  al- 
legations in  the  Indictment 

D^uty  Attorney  General  Hastings,  asked 
that  a  juror  be  withdrawn  and  the  defend- 
ant held  until  he  could  be  reindicted. 

Mr.  Biggs  opposed  this  application  as  con- 
trary to  the  general  practice  of  the  courts 
in  criminal  cases,  contending  that  the  defend- 
ant had  been  put  on  trial,  and,  as  he  could 
not  be  convicted  under  a  defective  Indictment, 
lie  should  be  discharged. 

Mr.  Hastings  contended  that  the  mere 
swearing  of  the  jury  was  not  a  trial,  and  that, 
as  the  first  question  asked  of  the  first  wit- 
ness disclosed  that  the  indictment  was  faulty 
In  respect  to  the  allegation  of  the  name  of 
the  company  whose  property  was  alleged 
to  have  been  stolen  by  the  defendant.  It  was 
no  hardship  upon  the  defendant  at  this  time, 
before  any  evidence  going  to  the  merits  of 
the  case  had  been  given  to  the  jury,  to  pass 
upon  the  fact  whether  or  not  the  defendant 
was  guilty,  to  withdraw  a,  juror  and  as^ 
that  the  def^idant  be  held  until  reindicted. 

LORE<,  G.  J.  Is  your  application  to  have 
a  nolle  prosequi  entered? 

Mr.  Hastings:  Tes,  sir;  I  enter  a  nolle 
prosequi. 

LORE,  C.  J.  We  think  yon  are  entitled 
to  enter  a  nolle  prosequi  in  this  case,  liie 
better  practice  is  generally  to  order  the 
jury  to  return  a  verdict  of  not  guilty.  Let 
a  nolle  prosequi  be  entered. 

Thereupon  the  Deputy  Attorney  General 
framed  a  new  Indictment  against  the  defend- 
ant, charging  therein  that  the  stolen  articles 
were  the  goods  and  chattels  of  the  "Joseph 
Bancroft  &  Sons'  Company,"  which  Indict- 
ment was  returned  "A  true  bill"  by  the 
grand  jury. 

And  on  the  21st  of  the  same  month  Mr. 
Biggs,  for  defendant,  before  the  same  court 
as  above,  moved  to  quash  the  indictment,  on 
the  ground  that  the  defendant  was  put  In 
jeopardy  for  the  same  offense  In  the  case 
of  the  state  against  himself,  being  No.  38 
to  the  May  term,  1906;  citing  Heard's  Crim- 
inal Pleading,  p.  281 ;  1  Bishop  on  Criminal 
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Procedure,  960;  U.  S.  v.  Shoemaker,  2  M(S 
Lean,  114,  Fed.  Cas.,No.  164279;  State  v. 
Connor,  45  Tenn.  311;  Peoide  v.  Barrett  and 
Ward,  2  Gaines,  30J$,  2  Am.  Dec.  239 ;  Com- 
monwealth V.  Tuck,  20  Pick.  (Moss.)  356 
(365) ;  Mount  v.  State,  14  Ohio,  295,  302,  45 
Am.  Dec.  542;  State  v.  Callendlne,  8  Iowa, 
288  (290);  Knox  v.  State,  89  Ga.  259,  16  a 
E.  808;  Blair  v.  State,  81  Ga.  628,  7  S.  E.  866. 

Deputy  Attorney  General  Hastings  replied, 
contending  that  the  present  indictment  was 
a  different  one  from  the  first  indictment, 
the  description  of  the  company  whose  proper- 
ty was  alleged  to  have  been  stolen  being  a 
different  corporation  from  that  laid  in  the 
first  indictment,  although  the  taking  is  aver- 
red in  the  same  manner,  and  that  the  cases 
cited  by  the  counsel  for  the  defendant  did 
not  apply  to  the  case  at  bar;  citing  In  sup- 
port of  bis  right  to  reindict  the  defendant 
the  following  authorities:  Bishop,  Criminal 
Law,  i  1062;  Clark,  Criminal  Procedure, 
p.  889;  Hlte  v.  State,  9  Terg.  (Tenn.)  357; 
State  V.  Williams,  45  La.  Ann.  936,  12  South. 
932;  Thompson  v.  Commonwealth  (Ky.)  25 
S.  W.  1059;  Commonwealth  v.  Clair,  7  Al- 
len (Mass.)  525;  People  v.  Warren,  1  Par- 
ker Cr.  R.  (N.  Y.)  336;  Commonwealth  t. 
Wade,  17  Pick.  (Mass.)  396,  400. 

THE  COURT  held  the  matter  under  ad- 
visement until  the  26th  of  May,  and  there- 
upon rendered  the  following  decision: 

LORE,  C.  J.  A  majority  of  the  court,  con- 
sisting of  Judges  GRUBB  and  PEC>fNEWILL, 
are  of  the  opinion  that  the  defendant,  Dough- 
erty, was  not  In  jeopardy  under  the  original 
indictment  within  the  contemplation  of  the 
Constitution  of  this  state.  I  do'  not  agree 
with  that  view,  but  It  is  the  view  of  the 
majority  of  the  court,  and  therefore  the  mo- 
tion to  quash  is  refused. 


a03  Me.  466) 
EASTERN  TRUST  &  BANKING  CO.  v. 
CUNNINGHAM. 

(Supreme  Judicial  Court'  of  Maine.     Feb.  20, 
190a) 

1.  Fkahd— Elbkknts   oi^"AcmoN  fob  De- 
ceit." 

To  support  an  action  for  deceit,  the  plain- 
tiff must  show  that  the  defendant  intentionally 
made  false  representations  to  him,  with  the  in- 
tent that  he  should  act  upon  them,  or  in  such 
a  manner  as  would  naturally  induce  him  to  act 
upon  them;  that  the  representations  were  ma- 
terial, and  that  they  were  known  to  the  defend- 
ant to  be  false,  or,  being  of  matters  susceptible 
of  knowledge,  were  made  as  of  a  fact  of  his  own 
knowledge;  that  the  plaintiff  was  thereby  in- 
duced to  give  credit  or  part  with  property ;  that 
he  was  deceived ;    and  that  he  was  injured. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  {{  1-6. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  141-142.] 

2.  Saub— Dbawino  Check— I1CFI.IE0  Bjefbi- 

SENTATION. 

When  the  drawer  of  a  check  delivers  it  to 
the  payee,  or  when  be  deposits  to  the  credit  of 
his  account  in  one  bank  his  own  check  drawn 
upon  another  bank,  a  representation  is  ordina- 
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rily  implied  that  there  are  fnnds  in  the  drawee 
bank  to  meet  it,  and,  because  of  this  implied 
representation,  it  is  a  fraud  on  the  part  of  the 
drawer  to  draw  and  deliver  such  a  check. 

S.  CoBPOBATioHS  —  Officebs  —  Wbohoful 

If  the  drawer  of  a  check  is  the  treasurer  of 
a  corporation  and  signs  it  as  such,  the  im- 
plied representation  that  there  are  funds  in  the 
drawee  bank  to  meet  it  is  his  own,  for  which  he 
is  personally  responsible ;  and  he  is  so  responsi- 
ble, though  he  only  signs  the  check  In  blank, 
and  leaves  it  with  another  person  to  fill  out 
and  deliver  or  deposit. 

4.  Fbaud— "KiTiNo"  Checks. 

In  the  case  at  bar  the  corporation  of  which 
the  defendant  was  treasurer  had  an  aocoont  in 
the  plaintiff  bank  in  Bangor,  and  another  in  a 
bank  in  Gardiner,  in  both  of  which  places  it 
was  engaged  in  business.  For  many  months 
prior  to  the  drawing  of  the  checks  which  ar« 
the  basis  of  this  action,  the  defendant  had  prac- 
ticed what  is  known  as  "kiting"  checks  between 
the  plaintiff  bank  and  the  bank  in  Gardiner. 
He  deposited  daily  in  each  bank  checks  drawn 
on  the  other  bank  to  meet  which  the  defendant 
knew  were  no  snfiBcient  available  fnnds  in  tho 
drawee  bank,  and  which  he  knew  could  only  be 
met  by  the  deposit  of  other  similar  checks.  The 
bank  at  Gardiner  discovered  the  practice,  and 
finally  refused  payment  of  a  check  drawn  upon 
itself,  which  the  defendant  bad  deposited  in  the 

?ilaintiff  bank,  and  which  had  been  forwarded 
or  collection,  and  caused  it  to  be  protested. 
Before  the  plaintiff  bank  had  notice  of  the  non- 
payment and  protest,  it  had  accepted  two  other 
similar  checks,  credited  them  to  the  account  of 
the  defendant's  corporation,  and  forwarded  them 
for  collection.  Payment  of  these  checks  was  re- 
fused, and  they  were  in  their  turn  protested. 
The!  result  was  that  the  plaintiff  bank  lost  the 
amount  of  the  three  checks,  less  a  small  bal- 
ance which  was  to  the  credit  of  the  corporation, 
when  notice  of  nonpayment  was  first  received. 
The  court  is  of  opinion  that  the  evidence  does 
not  warrant  a  finding  that  the  officers  of  the 
plaintiff  bank  knew  of  the  "kiting"  practice. 
On  the  contrary,  it  is  considered  that  the  plain- 
tiff was  induced  to  pive  credit  to  the  defendant's 
corporation  by  his  implied  representation,  which 
was  false,  and  that  it  was  deceived  thereby. 
Upon  these  facts,  held,  that  the  defendant  is  lia- 
ble in  an  action  for  deceit. 

5.  Same— Ddtt  to  Invkstigatb. 

If  the  iplaintiff's  officers  were  negligent  in 
not  discovering  the  fraud,  that  fact  would  not 
afford  a  defense.  When  one  party  has  been 
guilty  of  an  intentional  and  deliberate  fraud  by 
which  to  his  knowledge  another  party  has  been 
misled  or  influenced  in  his  action,  he  cannot  es- 
cape the  legal  consequences  of  his  fraudulent 
conduct  by  showing  that  the  fraud  might  have 
been  discovered  had  the  party  whom  he  de- 
ceived exercised  reasonable  diligence  and  care. 

rE!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud.  H  19,  20.f 

(OflScial.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Action  by  tbe  Eastern  Trust  &  Banking 
Company  against  Andrew  W.  Cunningham. 
Case  reported  to  .the  law  court.  Judgment 
for  plaintiff. 

Action  on  the  case  for  deceit  brought  by 
tbe  plaintiff  bank  against  the  defendant  in 
his  individual  capacity  to  recover  a  certain 
amount  of  money  alleged  to  have  been  lost  by 
tbe  plaintiff  bank  on  account  of  checks  depos- 
ited in  the  plaintiff  bank,  drawn  upon  the 
Gardiner  National  Bank  by  tbe  defendant  in 


his  capacity  as  treasurer  of  tbe  Harmon  Prod- 
uce Company  against  a  fund  which,  it  was 
alleged,  did  not  exist  in  the  said  Gardiner 
National  Bank,  with  the  alleged  Intent  on  the 
part  of  the  defendant  to  deceive  and  defraud 
tbe  plaintiff  bank.  The  plalntifTs  declara- 
tion contains  17  counts  and  fills  40  printed 
pages  of  the  size  of  this  page.  Plea,  the  gen- 
eral Issue. 

Tbe  action  came  on  for  trial  at  the  April 
term,  1907,  of  the  Supreme  Judicial  Court, 
Penobscot  county.  At  the  conclusion  of  the 
evidence,  it  was  agreed  that  the  case  should 
be  reported  to  the  law  court,  and  that  upon  so 
much  of  the  evidence  as  was  legally  admis- 
sible the  law  court  should  "render  such  judg- 
ment as  tbe  law  and  the  evidence  require." 

Tbe  case  fully  appears  in  the  opinion. 

Argued  before  EMERT,  O.  J.,  and  WHIT& 
HOUSE,  SAVAGE,  CORNISH,  and  KINO, 
JJ. 

Charles  A.  Bailey  and  Matthew  Laugblln, 
for  plaintiff.  George  W.  Heselton,  for  de- 
fendant 

SAVAGE,  J.  Action  on  the  case  for  deceit. 
The  case  is  before  us  on  report  The  partic- 
ular transactions  complained  of  are  these: 
The  Harmon  Produce  Company,  a  corpora- 
tion doing  business  and  having  stores  both  at 
Bangor  and  Gardiner,  on  October  6,  1905,  de- 
posited in  tbe  plaintiff  bank  in  Bangor  its 
check  dated  October  6th,  signed  by  tbe  de- 
fendant as  Its  treasurer  on  the  Gardiner  Na- 
tional Bank  at  Gardiner  for  tbe  sum  of  $764.- 
58.  This  deposit  with  other  cash  items 
amounting  In  all  to  $860,  was  received  by  tbe 
plaintiff  and  credited  to  tbe  account  of  the 
produce  company.  The  check  in  tbe  regular 
course  of  business  was  forwarded  for  collec- 
tion through  Boston,  and  reached  the  Gar- 
diner bank  on  October  9tb.  The  latter  bank 
declined  to  honor  it  but  caused  it  to  be  pro- 
tested. Information  of  the  protest  reached 
the  plaintiff  by  telegram  from  Boston  October 
10th,  and  tbe  formal  notice  was  received  the 
following  day. 

Meanwhile,  on  October  7tb,  a  like  chedc 
for  $1,042.21,  with  other  cash  items,  was  de- 
posited by  the  comipany  in  the  plaintiff  bank, 
was  received  and  credited,  was  forwarded 
for  collection  through  Boston,  was  received 
at  Gardiner,  and  protested  for  nonpayment 
October  10th,  of  which  tbe  plaintiff  had  no- 
tice October  12th.  Still  another  check  for 
$961.95,  with  other  cash  items,  was  deposited 
and  credited  October  9th,  went  through  the 
same  channels,  and  was  received  at  Gardiner 
and  protested  October  lltb.  Notice  of  the 
protest  was  received  by  the  plaintiff  October 
13th.  Thus  the  plaintiff  had  credited  to  the 
account  of  tbe  produce  company  on  account 
of  these  checks  the  sum  of  $2,768.74  before 
it  had  any  information  of  tbe  nonpayment  of 
any  of  the  checks.  While  these  checks  were 
severally  proceeding  along  their  coarse  to 
final  protest,  the  plaintiff  honored  and  paid 
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tbe  produce  company's  checks  drawn  on  It- 
self,  Indading  three  Trhlch  had  been  depos- 
ited In  the  Gardiner  bank,  amounting  to 
$2,649.10,  to  the  extent  that  on  October  lltb, 
when  the  first  protested  check  came  back, 
there  was  standing  to  the  credit  of  the  com- 
pany only  $440.79.  This  amonnt  was  appro- 
priated towards  that  check.  The  balance, 
$323.79,  of  the  first  cheek,  and  the  amonnt  of 
the  second  and  third  checks  and  the  protest 
fees,  being  $1,042.21,  $961.95,  and  $4.56,  re- 
spectively, amounting  In  all  to  $2,332.51,  the 
plaintiff  seeks  to  recover  In  this  action. 

It  appears  that  tbe  balance  to  the  credit 
of  the  produce  company  on  the  books  of  the 
Gardiner  National  Kank  on  October  6th,  the 
date  when  the  first  of  these  checks  was  de- 
posited In  the  plaintiff  bank,,  was  $68.28. 
October  7th  It  was  $24.89.  October  9th, 
the  day  when  the  first  check  was  receiv- 
ed at  the  Gardiner  bank.  It  was  $771.34. 
This  last  amount  included,  however,  the  com- 
pany's check  for  $728  drawn  on  the  plaintiff 
bank,  and  that  day  deposited.  The  Gardiner 
bank  did  not  regard  the  check  as  available 
funds  out  of  which  to  pay  the  company's 
checks  until  it  was  collected,  and  for  that 
reason  declined  to  honor  the  $764.68  check 
In  question.  As  a  matter  of  fact,  the  $728 
check  on  the  plaintiff  was  never  collected, 
but  was  protested  by  the  plaintiff  bank  for 
nonpayment.  The  company's  balance  on  the 
books  of  the  Gardiner  bank  continued  in  the 
same  condition  through  October  10th  and 
11  th,  and  on  October  12th,  It  would  seem 
from  an  Inspection  of  the  balances,  that  the 
$728  check  was  charged  back,  or  In  some  oth- 
er way  taken  out  of  the  account  It  appears, 
then,  neither  on  the  days  when  these  three 
checks  in  question  were  severally  deposited 
In  the  plalntlft  bank,  nor  on  the  days  when 
they  were  presented  for  payment  to  the  Gard- 
iner bank  in  the  regular  course  of  business, 
did  the  company  have  available  funds  In 
the  latter  bank  to  meet  them. 

But  the  defenses  set  up,  which  we  shall 
presently  consider,  make  it  necessary  to 
state  with  considerable  detail  the  previous 
blstory  of  the  dealings  of  the  Harmon  Prod- 
uce Company  with  the  plaintiff  bank.  It 
appears  that  the  produce  company  for  two 
years*  or  more  previously  had  been  engaged 
In  the  practice  of  what  is  known  in  bank- 
ing parlance  as  "kiting"  checks,  and  that 
the  checks  in  questloa  were  drawn  and  de- 
posited in  pursuance  of  that  practice.  It 
bad  an  account  in  the  plaintiff  bank  and  one 
in  the  Gardiner  National  Bank.  It  was  do- 
ing a  large  business  on  seemingly  insuffi- 
cient capital.  For  the  express  purpose  of 
getting  the  use  of  more  money  in  its  busi- 
ness, it  adopted  the  following  method:  It 
would  deposit  its  check  on  the  Gardiner 
bank  In  the  plaintiff  bank.  By  the  usual 
methods  of  collection  through  Boston,  the 
check  would  reach  Gardiner  in  two  days 
or  three,  if  Sunday  intervened.  On  the  day 
when  it  would  be  exipected  at  the  Gardiner 


bank  the  company  would  deposit  in  tbe  Gard- 
iner bank  a  check  on  the  plalntlft  bank  of 
sufficient  size,  with  the  other  deposits,  to' 
pay  the  first  check.  Then  in  two  or  three 
days  the  Gardiner  check  would  be  due  to 
reach  the  plaintiff  bank,  and  the  company 
would  deposit  there  another  check  to  meet 
that,  and  so  on  ad  infinitum.  By  starting 
a  cbecic  each  day  from  each  end  of  the  route 
they  were  enabled  to  keep  six  checks  in  the 
air  all  of  the  time,  to  pay  none  of  which  were 
there  available  funds  in  either  bank,  unless 
new  kited  checks  should  be  accepted  and 
credited.  Tbe  scheme  could  continue  only 
as  long  as  both  banks  were  either  Ignorant 
or  Indulgent,  or  one  Ignorant  and  the  other 
Indulgent.  The  plaintiff  claims  that  it  was 
Ignorant  and  the  Gardiner  bank  was  indul- 
gent The  defendant  claims  that  both  banks 
had  knowledge,  and  were  indulgent.  It  was 
inevitable  that.  If  either  bank  chanced  at 
any  time  to  stop  payment  on  these  checks, 
tbe  other  would  stand  to  lose  the  amount  of 
three  checks. 

The  defendant  was  treasurer  of  the  Har- 
mon Produce  Company.  He  lived  at  Gardi- 
ner. He  did  not  personally  deposit  any  of 
the  checks  in  the  plaintiff  bank,  and  perhaps 
none  in  Gardiner;  but  he  was  well  aware  of 
the  practice  of  kiting  checks  which  was  being 
followed,  and  of  the  purpose  of  it.  His  cus- 
tom was  to  sign  checks  In  blank  and  give 
them  to  the  bookkeepers  in  the  two  stores. 
They  filled  out  the  signed  blank  checks  from 
day  to  day  as  exigencies  required  and  depos- 
ited them  in  the  l>anks,  having  ascertained 
by  correspondence  between  themselves  dally 
the  ^amounts  which  would  be  necessary  to 
meet  checks  to  arrive.  The  defendant  so 
signed  In  blank  the  three  checks  In  question 
and  sent  them  to  the  Bangor  store,  intending 
them  to  be  used  in  the  kiting  practice.  He 
made  tbe  Bangor  bookkeeper  his  agent  for 
the  purpose  of  filling  out  and  depositing  the 
checlu  ;  so  that  his  responsibility  is  the  same 
as  if  he  personally  had  deposited  the  checks 
and  procured  the  credit  In  the  plaintiff  bank. 

It  Is  incumbent  upon  the  plaintiff  to  show 
that  tbe  defendant  Intentionally  made  false 
representations  to  it,  with  the  Intent  that 
it  should  act  upon  them,  or  In  such  a  manner 
as  would  naturally  Induce  It  to  act  upon 
them,  that  the  representations  wese  material, 
and  that  they  were  known  to  the  defendant 
to  be  false,  or,  being  of  matters  susceptible 
of  knowledge,  were  made  as  of  a  fact  of  his- 
own  knowledge ;  that  the  plaintiff  was  there- 
by induced  to  give  credit  to  tbe  produce  com- 
pany ;  that  it  was  deceived^  and  that  it  was 
Injured.  These  principles  are  well  settled. 
In  tbe  recent  case  of  Atlas  Shoe  Co.  v.  Bech- 
ard,  102  Me.  197,  66  Atl.  390,  10  K  R.  A.  (N. 
S.)  245,  this  language  was  used:  "Where  a 
person  states  of  his'  own  knowledge  material 
facts  which  are  susceptible  of  knowledge, 
and  tbe  statement  is  made  with  an  intent 
that  another  party  should  act  upon  It,  or  in 
such  a  manner  as  would  naturally  Induce 
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him  to  act  upon  it,  the  statement  ao  made,  If 
false,  is  fraudulent  both  In  morals  and  law." 
And  If  the  other  party  Is  Induced  thereby  to 
act,  and  Is  deceived  and  injured,  he  has  a 
cause  of  action  for  the  deceit  A  fraudulent 
purpose  may  be  Inferred  from  a  willfully 
false  Btatemrat  In  relation  to  a  material  fact 
Wheelden  v.  Lowell,  60  Me.  400;  Braley  T. 
Powers,  02  Me.  203,  42  AtL  862.  And,  when 
the  necessary  consequences  of  a  transaction 
is  the  defrauding  of  another,  fraud  may  be 
inferred,  and  the  transaction  held  to  be 
fraudulent  Oardiner  Sav.  Inst  t.  Emerson, 
01  Me.  535,  40  Atl.  651;  Whitehouse  t.  Bol- 
ster, 05  Me.  458,  50  Atl.  240. 

The  false  representation  relied  upon  liere 
is  the  representation,  which  ordinarily  is 
implied  by  the  drawer  of  a  check  when  he  de- 
livers it  to  the  payee,  that  It  is  drawn  against 
available  funds,  or  that  there  are  funds  in 
the  drawee  bank  to  meet  it  The  same  im- 
plied representation  arises  when  one  depos- 
its to  the  credit  of  his  account  In  one  bank 
his  own  chedt  drawn  upon  another  bank.  Be- 
cause of  this  Implied  representation.  It  is  a 
fraud  on  the  part  of  the  drawer  to  draw  a 
check  upon  a  bank  where  there  are  no  funds 
to  meet  It  True  v.  Thomas,  16  Me.  87,  and 
cases  (Hted  in  Hamlin  t.  Simpson,  105  Iowa, 
125,  74  N.  W.  006,  44  L.  B.  A.  807.  Such  an 
Implied  representation  was  made  by  the  de- 
fendant when  the  bookkeeper  fQr  him  filled 
out  and  deposited  each  of  the  signed  blank 
checks  furnished  by  him  for  that  express 
purpose.  The  representation  went  with  his 
signature.  Although  be  signed  as  treasurer, 
the  Implied  representation  was  his  own,  for 
which  be  was  jpersonally  responsibl&i  7 
Thomp.  Corp.  i  8560;  21  A.  &  B.  Bncy.  of 
Law  (2d  Ed.)  8S0;  Cole  v.  Cassldy,  138  Mass. 
437,  52  Am.  Rep.  284.  As  shown,  there  were 
no  available  funds  in  the  Oardiner  bank  to 
meet  either  of  these  chedcs  when  it  was 
drawn  nor  when  It  was  presented.  Nor 
would  the  drawing  and  depositing  a  check 
under  such  circumstances  be  any  less  a  fraud, 
even  if  the  depositor  had  succeeded  later  In 
having  funds  In  the  Oardiner  bank  to  meet 
It  when  presented,  though  in  that  case  the 
plaintiff  would  not  Iiave  been  Injured.  The 
defendant,  in  fact  knew  that  there  were  no 
funds  in  the  Oardiner  bank  to  meet  these 
checks  when  they  were  drawn.  He  knew 
that  the  only  hope  of  the  checks  being  hon- 
ored was  his  ability  to  get  credit  at  the 
Oardiner  bank  by  depositing  similar  checks 
on  the  plaintiff.  He  knew  that  the  Oardiner 
bank  was  then  cognizant  of  the  character 
of  the  checks.  He  had  been  notified  by  it 
that  he  must  stop  drawing  them,  and  he  had 
no  reason  to  suppose  that  the  Gardiner  bank 
would  not  any  day  put  a  stop  to  the  practice 
by  refusing  to  give  credit  for  the  produce 
company's  checks  on  the  plaintiff.  So  that, 
even  if  the  defendant's  reasonable  expecta- 
tions of  being'  able  to  meet  the  checks  when 
presented  would  constitute  a  defense,  as  they 
would  not,   yet  those   expectations   in   this 


case  were  not  sufficiently  well  founded  to  be 
reasonabla 

leaking  the  facta  thus  far  presented,  we 
think  the  plaintiff  has  clearly  shown  that 
the  defendant's  implied  material  representa- 
tions as  to  funds  In  the  Gardiner  bank  to 
meet  the  checks  were  false,  that  they  were 
known  to  the  defendant  to  be  false,  and  that 
they  were  made  with  an  intent  that  the  plain- 
tiff should  act  upon  them,  or  in  such  a  man- 
ner as  would  naturally  induce  It  to  act  upon 
them.  Atlas  Shoe  Co.  v.  Bechard,  102  Me 
197,  66  Aa  800,  10  L.  R.  A.  (N.  S.)  245.  It 
remains  to  inquire  whether  the  plaintiff  was 
induced  thereby  to  act  to  Its  injury,  and 
whether  it  was  deceived. 

The  defendant  answers  these  questions  in 
the  negative.^  He  says  that  the  practice  of 
kiting  checks  between  the  two  banks  ttad 
been  carried  on  so  long,  so  continuously,  and 
so  openly  that  the  only  reasonable  conclu- 
sion Is  that  it  was  known  to  the  responsible 
oflQcers  of  the  plaintiff  bank.  He  claims  that 
the  Inferences  of  their  Icnowledge  are  so  strong 
and  overwhelming  as  to  overbear  the  denials 
In  testimony  of  the  ofiBcers  themselves.  If 
the  fact  be  as  claimed,  the  defense  Is  made 
out.  If  the  officers  of  the  plaintiff  knew  of 
this  kiting  practice  at  the  times  the  three 
checks  in  question  were  received,  and  knew 
or  believed  that  there  were  no  funds  in  the 
Gardiner  bank  to  meet  them,  and  expected 
that  these  checks  would  be  provided  for  by 
other  like  checks  deposited  there,  we  should 
not  say  that  the  plaintiff  was  Induced  to  act 
by  the  defendant's  representations,  nor  should 
we  say  that  It  was  deceived. 

The  kiting  practice  was  begun  in  June, 
1003,  between  the  plaintiff  bank  and  the  Oak- 
land National  Bank  of  Oardiner,  where  the 
Harmon  Produce  Company  then  kept  its 
Oardiner  account,  and  so  continued  un'tU 
some  time  in  Octol>er,  1004,  when  the  officers 
of  the  Oakland  bank,  liaving  discovered  the 
practice,  declined  to  keep  the  account  longer. 
The  account  was  then  transferred  to  the 
Oardiner  National  Bank,  and  the  practice 
was  continued  until  these  checks  were  pro- 
tested for  nonpayment  in  October,  1005.  The 
defendant,  however,  was  not  treasurer  until 
S^tember,  1003.  After  he  became  treasurer, 
he  seems  for  many  montlis  to  have  done  no 
acts  as  treasurer,  except  to  sign  blank  checks 
for  the  bookkeepers  to  use,  and  he  did  not 
discover  the  kiting  pr9.ctlce  until  July,  1004. 
From  June,  1003,  to  October,  1005,  there  were 
968  kited  checks  used,  472  deposited  In  the 
plaintiff  bank  payable  at  one  of  the  other  of 
the  Oardiner  banks,  and  496  deposited  In  the 
Oardiner  banks  payable  at  the  plaintiff  bank. 
These  checks  amounted  to  $660,275.44.  They* 
varied  in  amount  from  less  than  $100  to  more 
than  fl,400,  ranging  in  the  last  month  from 
about  $600  to  about  $1,100.  Usually  the 
checks  were  drawn  for  odd  amounts,  dol- 
lars and  cents.  They  were  never,  as  far  as 
we  can  discover,  alike  on  any  two  days.  They 
sometimes   varied   by   hundreds  of  dollars 
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from  one  day  to  another.  Nor  were  the 
amounts  of  the  checks  deposited  day  by  day 
the  same  as  of  those  which  they  were  de- 
posited to  meet.  To  lllnstrate  the  last  state- 
ment, we  refer  to  some  dates  Just  prerlons  to 
the  drawing  of  the  checks  In  question.  On 
October  2d  a  check  for  $750.17  was  deposited 
In  Bangor.  It  reached  Gardiner  October  Stli, 
on  which  day  a  check  on  Bangor  for  $839.06 
was  deposited  in  Gardiner.  A  check  deposit- 
ed In. Bangor  October  3d,  for  $365.14  was 
met  in  Gardiner  three  days  later  by  a  check 
deposited  for  $972.  A  check  deposited  at 
Bangor  October  4th  for  $1,104.85  was  met  at 
Gardiner  October  7th  by  a  $750  check  on 
Bangor. 

Besides  the  magnitude  and  Incessant  con- 
tinuity of  the  practice,  as  evidence  to  show 
actual  knowledge,  the  defendant  claims  that 
the  plalntiflTs  books  show  that  the  produce 
company's  account  was  almost  constantly 
overdrawn,  and  that  this  fact  must  have 
quickened  the  apprehension  of  the  plaintlfTs 
officers  and  given  them  notice  of  the  hollow- 
oesB  of  the  produce  company's  credit  But 
the  books  do  not  show  overdrafts  except  in 
rare  and  explainable  Instances.  The  over- 
drafts claimed  by  the  defendant  are  not 
Bliown  except  by  excluding  from  the  account 
the  kited  checks,  which  were  deposited. 

In  reply  to  the  defendant's  contention,  the 
plalnttfTs  treasurer  and  its  clerks  who  liad 
to  do  with  the  produce  company's  deposits 
and  accounts  have  testified  and  each  has  de- 
nied that  he  ever  discovered,  or  in  any  way 
knew,  that  the  produce  company  was  kiting 
checks.  The  case  shows  that  the  plaintiff 
bank  was  an  Institution  with  about  $3,000,000 
deposits  and  about  8,000  depositors.  The 
treasurer  had  the  general  control  and  man- 
agement, and  sometimes  acted  as  paying 
teller.  There  were  four  or  five  clerks.  One 
of  these  was  a  receiving  teller.  In  the  regu- 
lar course  of  business  be  received  the  de- 
posits from  the  produce  company.  Accom- 
panying a  deposit  was  a  deposit  slip,  on 
'Vf^lch  tbe  deposit  was  itemized  bills,  coins, 
and  checks  on  various  banks,  including  one 
on  tbe  Gardiner  bank.  His  duty  was  to  check 
up  tbe  slip  and  see  that  the  footings  were 
correct,  examine  the  signatures,  and  count 
tbe  bills  and  coin.  He  put  tbe  check  on 
Oardlner  In  a  pigeonhole,  from  which  it  was 
taken  by  another  clerk  and  caused  to  be  sent 
for  collection  through  Boston.  The  deposit 
slip  was  taken  to  the  bookkeeper  who  entered 
tbe  total,  but  not  the  Items,  on  the  produce 
company's  account  to  its  credit.  The  slip  was 
tben  filed  away.  The  check  then  entered  in- 
to the  accounts  with  the  bank's  Boston  cor- 
respondent, and  its  identity  was  lost,  unless 
It  was  protested. 

On  tbe  other  hand,  a  check  deposited  in 
tlie  Gardiner  bank  on  the  plaintiff  bank  went 
to  Boston,  and  then  came  back  to  Bangor. 
It  was  the  bookkeeper's  duty  to  open  the  Boa- 
ton  mail,  which  he  did.    He  then  credited  the 


check  to  the  Boston  correqwndent,  and  charg- 
ed it  to  tlie  produce  company,  on  the  bank's 
books.  No  other  officer  or  clerk  had  any  duty 
with  that  check.  The  bookkeeper  was  the 
only  employe  wbose  duties  required  him  to 
have  any  knowledge  of  both  sides  of  the  ac- 
count, the  credits  and  charges,  and  of  the 
credits  or  deposits  he  had  no  duty  exc^t  to 
know  the  total,  and  his  books  showed  no 
more. 

Willie  the  treasurer  was  in  general  charge 
of  the  bank,  and  doubtless  had  a  duty  to  have 
some  knowledge  of  the  general  run  of  depos- 
itors and  deposits  for  the  protection  of  the 
bank  and  the  promotion  of  its  interests,  there 
is  no  evidence  that  his  attention  was  ever 
called  specifically  to  any  suspicious  facts  re- 
specting the  produce  company's  account, 
thougl)  he  undoubtedly  knew  tliat  sometimes 
the  company  deposited  their  own  checks  on 
the  Oardlner  bank.  He  testifies  that  he  did 
not  ever  open  the  letters  containing  tbe'checks 
received  through  Boston  from  the  Gardi- 
ner banlc,  and  tiiat  he  did  not  see  the  checks 
themselves.  He  examined  the  depositors' 
ledger  occasionally  to  notice  the  balances.  It 
was  the  duty  of  the  bookkeeper  to  notify  him 
If  there  were  any  overdrafts,  but  with  rare 
exceptions  none  appeared  on  the  books. 
There  Is  no  fact  shown  on  which  can  be  prop- 
erly based  an  Inference  of  knowledge  on  his* 
part,  except  his  general  duties,  and  tbe  long 
continued  practice  Itself.  One  tb<ng  lends 
an  air  of  great  improbability  to  the  defend- 
ant's contention.  We  think  we  may  assume 
that  no  one  of  the  officers  of  the  plaintiff 
bank  bad  ever  complained  to  the  produce 
company  of  the  practice;  for,  if  such  had 
been  the  fact.  It  would  undoubtedly,  have  been 
offered  as  evidence  of  the  plaintiff's  knowl- 
edge. No  such  fact  appears.  Assuming  the 
defendant's  contention  to  be  true,  we  are 
therefore  face  to  face  with  the  proposition 
that  tbe  officers  of  tbe  twnk,  knowing  the 
practice,  permitted  it  to  go  on  for  days  or 
weeks,  or  perhaps  years,  without  finding  any 
fault  about  It,  and  without  taking  the  trouble 
even  to  speak  about  it.  This  improbability  is 
so  great  as  materially  to  strengthen  the  ef- 
fect of  the  sworn  denials  of  the  bank's  of- 
ficers and  employes.  Tbe  improbability  la 
made  even  stronger  when  we  consider  tbat 
these  officers  must  have  known  that,  if  the 
Gardiner  bank  discovered  tbe  practice  and 
dishonored  the  checks  first,  tbe  plaintiff  bank 
must  inevitably  lose. 

Upon  a  careful  study  of  tbe  whole  case  we 
do  not  think  we  are  warranted  in  holding 
that'  the  plaintiff  bank  had  knowledge  of  the 
kiting  practice^  On  tbe  contrary,  we  think 
the  evidence  requires  us  to  find  that  the  bank 
was  induced  to  give  credit  to  the  produce 
company  by  tbe  Implied  representation  of  the 
defendant,  and  tbat  It  was  deceived  thereby. 

Doubtless  an  analysis  of  the  account,  and 
perhaps  a  not  very  critical  one,  would  have 
disclosed   the  practice.    In   the  case  of   a 
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smaller  bank,  where  a  single  official  or  clerk 
receives  the  deposits  and  also  keeps  tbe  ac- 
counts or  personally  oversees  tbem,  it  would 
have  been  easier  to  discover  it,  as  it  was  dis- 
covered in  both  the  banks  at  Gardiner.  But 
ability  to  discover  is  not  discovery,  and.  In 
respect  to  the  question  of  actual  knowledge, 
the  situation  Is  not  helped  xmlees  there  was 
a  discovery. 

But  the  defendant  contends  further,  that. 
If  the  plaintiff  did  not  know,  it  ought  to  have 
known,  and  would  have  Imown  but  for  its 
own  negligence.  We  think  this  defense  can- 
not avail.  There  are  cases  which  hold  that 
where  one  carelessly  relies  upon  a  pretense 
of  inherent  absurdity  and  incredibility  upon 
mere  idle  talk,  or  upon  a  device  so  shadowy 
as  not  to  be  capable  of  Imposing  upon  any 
one,  he  must  l>ear  his  misfortune.  If  Injured. 
He  must  not  shut  bis  eyes  to  what  is  pal- 
pably before  him.  But  that  doctrine,  if 
sound,  is  not  applicable  here.  We  think  the 
well-settled  rule  to  be  applied  here  is  that  If 
one  intentionally  misrepresents  to  another 
facts  particularly  within  his  own  knowledge, 
with  an  Intent  that  tbe  other  shall  act  npon 
them,  {uid  be  does  so  act,  he  cannot  after- 
wards excuse  himself  by  saying,  "You  were 
foolish  to  believe  me."  It  does  not  lie  In  his 
month  to  say  that  the  one  trusting  him  was 
negligent.  In  this  case  the  fact  whether  or 
not  there  were  funds  in  the  Gardiner  bank  to 
meet  tbe  checks  was  peculiarly  within  the 
knowledge  of  the  defendant.  The  rule  is 
stated  in  Pollock  on  Torts,  {  252,  as  follows: 
"It  is  now  settled  law  that  one  who  chooses 
to  make  positive  assertions  without  warrant 
shall  not  excuse  himself  by  saying  that  the 
other  party  need  not  have  relied  upon  them. 
He  must  show  that  his  representation  was 
not  in  fact  relied  upon.  In  short,  nothing 
will  excuse  a  culpable  misrepresentation 
short  of  proof  that  it  was  not  relied  upon, 
either  because  the  other  party'  knew  the 
truth,  or  because  he  relied  wholly  on  his  own 
investigations,  or  because  the  alleged  fact  did 
not  influence  his  action  at  all."  In  Llnlngton 
V.  Strong,  107  111.  295,  we  find  this  language: 
"The  doctrine  is  well  settled  that  as  a  rule  a 
party  guilty  of  fraudulent  conduct  shall  not 
be  allowed  to  cry  'negligence'  as  against  his 
own  deliberate  fraud.  •  •  •  While  the 
law  does  require  of  all  parties  the  exercise  of 
reasonable  prudence  in  the  business  of  life, 
and  does  not  permit  one  to  rest  indifferent  in 
reliance  upon  the  Interested  representations 
of  an  adverse  party,  still,  as  before  suggested, 
there  is  a  certain  limitation  to  this  rule;  and, 
as  l>etween  the  original  parties  to  the  trans- 
action, we  consider  that,  when  It  appears  that 
one  party  has  been  guilty  of  an  intentional 
and  deliberate  fraud  by  which  to  his  knowl- 
edge the  other  party  has  been  misled  or  in- 
fluenced In  his  action,  he  cannot  escape  tbe 
legal  consequences  of  his  fraudulent  conduct 
by  saying  that  the  fraud  might  have  been  dis- 
covered had  the  party  whom   he  deceived 


exercised  reasonable  diligence  and  care." 
See  Griffin  v.  Roanoke  R.  &  Lumber  Co.,  140 
N.  C.  514,  53  S.  E.  307,  6  L.  R,  A.  (N.  S.)  463. 

Finally,  the  defendant's  counsel  in  argru- 
ment  contends  that  the  plaintiff,  by  its  own 
conduct — that  is,  by  receiving  and  crediting 
these  checks  for  so  long  a  time — gave  the  de- 
fendant cause  to  believe,  and  that  he  did  be- 
lieve, that  the  kiting  was  done  with  the 
knowledge,  approval,  and  consent  of  the 
plaintiff.  This  ground,  of  course,  could  be 
available  only  by  way  of  estoppel.  But, 
since  the  defendant  has  not  teetifled  that  he 
BO  believed,  and  as  there  is  no  evidence  that 
he  so  believed,  or  that  he  was  misled  by  the 
plaintiff's  conduct,  ignorant  or  otherwise.  It 
is  unnecessary  to  consider  this  prc^iosltlon 
further. 

Judgment  for  the  plaintiff  for  $2,332.61  and 
interest  from  the  date  of  the  writ 


(103  Me.  473) 
POLAND  V.  DAVIS  et  al. 

(Snpreme  Judicial  Court  of  Maine.     Feb.  25, 
1908.) 

Costs— PucAS  in  Bak— Pbevailiito  Pabtt. 

When,  in  a  real  action  for  the  recovery  of 
land,  the  defendant  files  a  plea  puis  darrein  con- 
tinuance and  the  plaintiff  accepts  such  plea,  tbe 
plaintiff  is  the  prevailing  party  up  to  the  time 
of  filing  the  plea,  and  is  entitled  to  costs  up 
to  that  time.  After  that  time  the  defendant  is 
tbe  prevailing  party,  and  is  thereafter  entitled 
to  costs. 

(Official.)  . 

Exceptions  from  Supreme  Judicial  Court, 
Enox  County. 

Real  action  by  Luther  O.  Poland  against 
Alwllda  S.  Davis  and  James  B.  Davis  to  re- 
cover certain  real  estate.  On  exceptions  by 
defendants.    Exceptions  overruled. 

Argued  before  EMERY,  C.  J.,  and  WHITE3- 
HOUSE,  SAVAGE,  SPEAR,  and  KING,  33. 

Frank  B.  MUler  and  Arthur  S.  Uttlefield, 
for  plaintiff.  David  N.  Mortland,  for  de- 
fendants. 


SPEAR,  J.  Tbe  defendants'  exceptions 
state  the  case. 

"Real  action,  brought  to  recover  the  pos- 
session of  the  whole  of  a  parcel  of  land  de- 
scribed in  the  writ 

"At  a  former  trial,  April  term,  1904,  the 
general  issue  was  pleaded,  at  which  time  a 
verdict  was  ordered  for  the  plaintiff,  to 
which  ruling  the  defendants  took  exception, 
which  exceptions  were  sustained.  Said  ac- 
tion was  then  c-ontlnued  from  term  to  terna 
till  the  AprU  term,  1907,  at  which  time  the 
action  was  beard  by  the  court  with  leave  to 
except  At  said  trial  defendants  filed  a  plea 
puis  darrein  continuance,  to  which  plea  plain- 
tiff filed  a  general  demurrer,  which  was  join- 
ed and  overruled,  and  judgment  was  ordered 
for  the  plaintiff  'for  his  costs  up  to  the  date 
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of  filing  the  last  plea  of  defendants,'  and 
Judgment  was  ordered  for  tbe  defendants, 
that  'the  action  be  discontinued  and  for  their 
costs  after  last  plea  filed,'  to  which  ruling 
and  judgments  exceptions  were  filed  by  both 
plaintiff  and  defendanta  August  31,  1907, 
the  following  order  from  the  law  court  was 
received  and  filed:  'Plaintiff's exceptions  sus- 
tained. Demurrer  sustained.  Plea  bad.  Re- 
pleader nunc  pro  tunc  awarded  on  payment 
of  costs  since  filing  the  plea.' 

"At  this  term  defendants  filed  a  repleader, 
and  paid  plaintUTs  costs,  amounting  to  $2S.-, 
43,  and  Judgment  was  ordered  as  follows: 
■Judgment  for  plaintiff  for  his  costs  up  to 
time  of  filing  last  plea  In  bar,  which  Is  filed 
as  of  April  term,  1907,  In  accordance  with 
mandate  of  law  court.  Judgment  for  the  de- 
fendants that  the  action  be  discontinued' — to 
which  ruling  and  Judgment  defendants  ex- 
cept, and  respectfully  pray  that  their  excep- 
tions be  allowed." 

The  defendants'  exceptions  proceed  upon 
the  ground  that  the  defendants  in  the  end 
were  the  prevailing  party,  and  by  the  general 
rule  were  entitled  to  costs.  But  this  does  not 
mean  that  such  party  shall  recover  full  legal 
costs  from  the  beginning  to  the  end  of  the 
suit.  The  course  of  pleading  may,  and  often 
does,  materially  modify  the  uniformity  of  the 
rule.  The  present  case  illustrates  an  excep- 
tion. While  In  this  case  the  party  finally  pre- 
vailing is  entitled  to  costs,  yet  It  is  only 
those  costs  which  accumulate  after  a  certain 
stage  of  the  pleadings,  the  costs  previous  to 
that  time  having  been  awarded  to  the  other 
party,  because  he  has  prevailed  upon  an  in- 
tervening issue  presented  by  the  defendants' 
plea.  That  is,  the  plaintiff,  having  accepted 
the  plea  puis  darrein  continuance,  was  the 
prevailing  party  up  to  this  time,  and  entitled 
to  costs.  The  defmdant  was  the  prevailing 
party  after  this  time  and  entitled  to  costs 
thereafter.  We  understand  this  to  be  precise- 
ly in  accord  with  the  well-established  rule  in 
this  state.  In  HilUker  t.  Simpson,  92  Me. 
600,  43  Atl.  495,  497,  the  court  say:  "It  is  a 
-well-settled  rule  of  pleading  that  a  plea  puis 
darrein  continuance  operates  as  an  abandon- 
ment of  all  former  pleas,  on  which  no  pro- 
ceedings are  afterwards  had.  After  the  fil- 
ing of  such  a  plea  in  contemplation  of  law, 
all  previous  pleas  are  stricken  from  the  rec- 
ord, and  everything  is  confe8E«d  except  the 
matter  contested  by  this  plea." 

This  case  settles  the  effect,  of  this  plea  in 
practice,  and  I«avltt  v.  School  District,  78 
Me.  579,  7  Atl.  600,  601,  determines  the  ef- 
fect upon  costs:  "In  one  sense  such  a  plea 
may  be  said  to  divide  the  suit  Into  two  ac- 
tions, in  the  first  of  which  the  plaintiff  is 
the  prevailing  party  and  entitled  to  costs, 
and  in  the  second  of  which  the  defendant  Is 
the  prevailing  party  and  entitled  to  costs." 

It  seems  to  us  that  the  case  at  bar  fairly 
comes  within  the  scope  of  these  decisions. 

Exceptions  overruled. 


(80  Conn.  663) 

KATZBNSTEIN  et  aL  r.  CITI  OP  HA«r- 
FOED. 

(Supreme  Court  of  Errors  of  Connecticut    June 
2,  1908.) 

1.  MUNICIFAI.  COBPOBATIONS  —  TOBTS  —  OB- 
STBUCnONB  IN  Sewebs. 

A  city,  whose  charter  requires  it  to  cause 
prompt  repairs  of  public  sewers,  is  not  an 
insurer  against  injuries  to  property  from  ob- 
struction in  a  sewer;  and,  where  property  is 
damaged  by  a  setback  of  sewage  through  a 
lateral  drain,  by  reason  of  a  stoppage  in  the 
main  sewer,  and  the  owner  incurs  expenses  to 
demonstrate  to  the  city's  agents  that  his  lateral 
drain  is  clear,  he  cannot  recover  the  damages 
and  expenses  resulting  from  the  city's  failure  to 
remove  the  obstruction,  unless  the  city  negli- 
gently failed  to  make  the  necessary  repairs 
after  it  bad  notice  of  such  obstruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1782.] 

2.  Same— Actions— Plbading — Evidence  Ad- 

1UBSIBI.E. 

Where  it  was  not  claimed  that  defendant's 
main  sewer  was  Insufficient  or  defective,  evi- 
dence of  other  obstructions  than  those  which 
caused  the  injuries  complained  of  was  inad- 
missible. 
a  Sake. 

Evidence  of  the  character  of  an  obstruction 
in  a  sevrer  is  admissible  to  show  that  the  city 
was  not  negligent  in  failing  to  remove  the  ob- 
struction. 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford Coimty;   John  Coats,  Judge. 

Action  by  Benjamin  Katzenstein  and  others 
against  the  city  of  Hartford.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Arthur  L.  Shlpman,  for  appellant  Albert 
C.  Bill,  for  appellees. 

HALL,  J.  After  allegations,  which  are  ad- 
mitted by  the  answer,  that  the  defendant, 
under  the  powers  conferred  by  its  charter, 
constructed  in  a  certain  highway  in  Hartford 
a  sufficient  public  sewer,  for  which  the  plain- 
tiffs' property  was  duly  assessed,  and  with 
which  the  plaintiffs  lawfully  connected  their 
land  and  building,  paragraph  4  of  the  com- 
plaint contains  these  averments:  "On  or 
about  January  1,  1907,  said  sewer  became 
stopped  at  a  point  about  25  feet  east  of,  and 
at  a  lower  grade  than,  the  property  of  the 
plaintiffs,  thereby  causing  the  filth  and  water 
accumulated  in  said '  sewer  to  be  forced 
through  the  plaintiffs'  opening  into  said  sew- 
er, thereby  fiooding  and  filling  the  cellar  with 
said  sewage."  After  describing  the  loss 
and  damage  thereby  caused  to  the  plaintiffs 
and  their  property,  paragraphs  6  and  7  of 
the  complaint  contain  these  allegations:  "(6) 
On  or  about  the  16th  day  of  January,  1907, 
the  said  defendant  was  duly  notified  of  the 
condition  of  said  premises  by  reason  of  the 
stoppage  in  said  sewer,  but  took  no  means  to 
relieve  the  plaintiffs  from  said  nuisance  and 
injuries  resulting  from  said  sewer,  for  a  long 
period  of  time  thereafter  (7)  That  by  rea- 
sons aforesaid,  and  the  defendant's  wrong- 
ful neglect  and  omission,  the  plaintiffs  were 
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obliged  to  expend"  certain  named  Bums, 
amounting  to  about  $100,  In  digging  up  the 
street,  and  endeavoring  to  prevent  the  water 
and  sewage  from  setting  bade  upon  tbelr 
premises,  and  In  malclng  certain  stated  re- 
pairs. 

It  waa  undisputed  at  tbe  trial  tbat  the 
sewer  was  constructed  by  tbe  city  long  before 
the  injuries  complained  of;  that  on  or  be- 
fore February  26,  1907  (the  plaintiffs  claim- 
ed on  the  15th  of  February),  it  became  ob- 
structed by  an  accumulation,  which  forced 
tbe  sewage  through  tbe  plalntltFs'  lateral 
drain  into  their  cellar,  to  a  depth  of  more 
than  two  feet;  that  on  said  day  the  plain- 
tiffs sent  this  writing  to  the  saperlntendent 
of  public  streets:  "Mr.  Hansllng — Dear  Sir: 
The  sewer  at  31  Russell  street  Is  stuffed  up. 
Kindly  attend  to  the  same  at  once";  that 
Hansllng  thereupon  went  to  tbe  premises  and 
saw  the  conditions,  and  told  the  plaintiffs 
to  ascertain  whether  the  lateral  drain  was 
obstructed,  and,  If  necessary,  to  dig  it  up  for 
that  purpose;  that  until  that  was  done  the 
city  would  do  nothing,  and  tbat  the  city 
would  reimburse  them  if  it  was  found  that 
the  main  sewer  was  obstructed;  tbat  the 
plaintiffs,  at  the  expense  of  $41.10,  uncovered 
tbe  lateral  drain,  when  Hansllng  became  sat- 
isfied that  the  obstruction  was  tn  the  public 
sewer,  and  found  and  removed  it  some  time 
In  March  (tbe  plaintiffs  claimed  on  the  13th). 
Tbe  plaintiffs  claimed  to  have  proved  that 
they  gave  verbal  notice  to  the  city  of  the  ob- 
structed condition  of  the  sewer,  prior  to  said 
written  notice  of  February  2Stb.  The  de- 
fendant denied  having  bad  any  knowledge  or 
notice  of  said  obstructions  previous  to  said 
written  notice,  and  claimed  that,  Immediately 
upon  receiving  it,  Hansllng  visited  the  prem- 
ises, and  informed  the  plaintiffs  that  in  his 
opinion  the  obstruction  was  in  the  lateral  or 
house  drain,  and  that  the  rule  of  the  street 
department  In  such  cases,  where  there  was 
a  difference  of  opinion  as  to  tbe  cause  of 
the  setback,  was  that  the  property  owner 
must  show  that  the  house  drain  is  clear  be- 
fore the  city  would  open  tbe  main  sewer,  and 
that,  if  It  was  so  shown,  the  city  would  re- 
imburse the  owner  for  the  expense  of  open- 
ing It;  that  Hansllng  closely  observed  the 
plaintiffs'  work  in  opening  the  lateral  sewer, 
and  that,  when  on  March  7tb  he  became  satis- 
fled  that  the  obstruction  was  in  the  main  sew* 
er,  he  proceeded  to  uncover  it  and  remove  the 
obstruction. 

The  defendant  requested  the  trial  judge  to 
charge  the  jury  that  omission  to  make  proper 
repairs  of  a  sewer  does  not  in  itself  constitute 
negligeiice;  that  the  mere  fact  that  a  stop- 
page In  a  sewer  exists,  and  causes  damage, 
does  not  In  Itself  constitute  negligence  of  the 
city,  and  render  It  liable  for  such  damage; 
that  to  hold  the  city  liable  the  jury  must 
flnd  that  the  city  unreasonably  neglected  to 
make  the  necessary  repairs  after  notice  of 
the  obstruction.    The  trial  judge  should  have 


charged  the  jury  !n  accordance  with  these 
requests.  He  instructed  the  jury  as  follows: 
"In  the  case  where  the  city  has  constructed 
and  put  Into  use  a  main  sewer,  which,  but 
for  an  obstruction  therein,  would  be  adequate 
at  all  ordinary  times  to  take  care  of  and 
convey  away  the  sewage  flowing  therein, 
without  setting  It  back  through  lateral  drains, 
and  the  property  owner  situated  like  the 
plaintiff  Is  without  fault,  the  city  ought,  in 
law,  to  be  held  by  you  as  liable  in  damages 
for  any  Injury  which  may  result  from  a  set- 
back of  sewage  from  a  mere  obstruction  in 
the  main  sewer.  •  •  •  A  duty  rests  upon 
the  city  to  keep  its  main  sewer  free  from  dan- 
gerous obstructions,  and  that  duty  does  not 
remain  dormant  until  the  city  has  been  noti- 
fied of  the  obstruction.  •  •  •  In  a  case 
where  it  is  doubtful  whether  an  obstruction 
exists  in  the  main  sewer  or  In  the  lateral 
drain,  both  the  city  and  the  owners  act  at 
their  own  peril  In  respect  to  the  removal  of 
the  obstruction,  •  •  •  If  the  city  compels 
a  property  owner  to  demonstrate  the  city's 
liability  before  it  will  do  its  duty,  the  reason- 
able cost  of  tbe  demonstration  rests  upon  the 
party  thereby  proved  to  be  In  fault" 

This  Instruction  entirely  overlooks  the  ele- 
ment of  negligence,  which  plaintiffs'  counsel 
say  In  their  brief  is  the  groimd  of  their  ac- 
tion, and  imposes  upon  the  city  the  liability 
of  an  Insurer  against  an  Injury  caused  as 
this  was.  The  law  imposes  upon  the  defend- 
ant city  no  such  absolute  liability  for  the  in- 
jury BO  sustained  by  the  plaintiffs.  That  the 
defendant  has  by  its  charter  the  exclusive 
power  to  lay  out,  construct,  and  alter  public 
sewers,  within  its  limits,  and  that  it  is  made 
the  duty  of  its  board  of  street  commissioners 
to  cause  the  prompt  completion  of  all  neces- 
sary repairs  of  public  sewers,  does  not  render 
it  liable  for  the  Injury  to  the  plaintiffs'  prop- 
erty, caused  by  an  obstruction  in  a  public 
sewer,  which  obstruction  was  neither  caused, 
either  negligently  or  otherwise,  by  the  city  or 
its  agents,  nor  suffered  to  remain  by  their 
negligence. 

The  only  ground  upon  which  the  plaintiffs 
can  recover  in  this  case  is  tbat  tbe  city  was 
guilty  of  negligence  (Judd  v.  Hartford,  72 
Conn.  850,  44  Atl.  510,  77  Am.  St  Rep.  312  ; 
Bumslde  v.  Everett  186  Mass.  4,  71  N.  E. 
82;  Smith  v.  Mayor,  66  N.  Y.  295,  23  Am. 
Rep.  53),  and  guilty  of  the  negligence  de- 
scribed in  tbe  complaint  Tbat  it  would  be 
liable  upon  proof  of  such  negligence  is  appar- 
ently not  questioned  by  the  defendant  The 
only  negligence  of  the  defendant  charged  in 
the  complaint  is  its  failure  to  remove  the 
obsiruction  from  the  sewer  after  notice  of 
its  existence.  It  is  conceded  that  the  sewer 
was  properly  constructed.  The  complaint  al- 
leges that  it  was  ample  and  sufficient.  There 
is  no  averment  that  the  city  or  Its  workmen, 
either  negligently  or  otherwise,  caused  the 
obstruction,  nor  that  the  city  negligently  fail- 
ed to  cause  the  sewer  to  be  properly  Inspect- 
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ed,  or  to  keep  It  In  repair,  or  that  It  n^* 
Ugently  failed  to  perform  any  duty  prior  to 
the  time  that  It  was  notified  of  the  exist- 
ence of  the  obstruction.  The  only  alleged 
negligence  of  the  defendant  is  described  in 
paragraphs  6  and  7  of  the  complaint,  as  "the 
defradant's 'wrongful  neglect  and  omission" 
In  haTlng,  after  due  notice  of  the  stoppage  in 
the  sewer,  taken  "no  means  to  relieve  the 
plaintiffs  from  said  nuisance,  and  injuries  re- 
sulting from  said  sewer  for  a  long  period  of 
time  thereafter."  Under  this  ayerment  the 
plaintiffs  could  only  recover  for  damages  and 
expenses  resulting  from  the  negligent  failure 
of  the  defendant  to  remove  the  obstruction 
after  it  had  received  or  become  chargeable 
with  notice  of  6uch  obstruction.  Upon  fail- 
ure to  prove  the  alleged  negligence  they  could 
not  recover  in  this  action  the  expense  in- 
curred by  them  at  the  request  of  the  city. 

As  it  is  not  claimed  that  the  sewer  was 
insufficient  or  defective,  evidence  of  other 
obstructions  than  that  which  caused  the  In- 
luries  complained  of  was  inadmissible. 

EiVldence  of  the  character  of  the  obstruc- 
tion was  admissible,  in  so  far  as  it  tended  to 
show  that  the  defendant  was  not  negligent  as 
alleged. 

There  is  error  and  a  new  trial  la  ordered. 
The  other  Judges  concurred. 


(80  ODnn.  642) 

LITHUANIAN   BROTHERHELP   SOCIETY 
ST.  WICBNTU8  v.  TUNILA, 

<8apreme  Court  of  Errors  of  Connecticut    June 
2,  1908.) 

1.  JcDoiasiTT— Equitablx  Rei,iki<— Obottndb. 

In  an  action  to  set  aside  a  default  judg- 
ment on  the  ground  of  lack  of  notice,  and  to 
enjoin  its  enforcement,  the  comlplalnt  alleged 
that  plaintiff's  secretary,  at  whose  residence  a 
coiv  of  the  complaint  was  left  in  his  absence, 
and  who  was  a  foreigner,  and  did  not  well  un- 
derstand English,  and  could  not  read  it,  was 
informed  by  his  wife  that  the  complaint  left 
in  service  was  a  notice  to  call  at  ^fendant's 
attorney's  office,  and  that  he  called  there,  and 
was  told  b^  the  attorney  that  he  had  a  claim 
against  plamtiff  society  to  collect,  but  was  not 
informed  that  any  suit  had  been  brought  upon 
it,  but  was  given  to  believe  that  the  society 
would  better  settle  the  claim  without  litigation. 
Held,  that  the  facts  alleged  could  properly  be 
given  in  evidence  to  show  that  plaintiff's  fail- 
ure to  defend  the  suit  was  due  either  to  a  mis- 
take, or  to  the  wrongful  conduct  of  defend- 
ant's attorney,  and  a  motion  to  expunge  them 
from  the  complaint  was  properly  denied. 

2.  Same  —  Pboceedinqs  —  OoMFLAinx— Sxnn- 
CIERCT  or  Alleoationb. 

In  an  action  to  enjoin  a  default  judgment, 
an  allegation  in  the  complaint  that  defendant's 
attorney  had  given  ^laintifTs  secretary  to  un- 
derstand that  no  action  had  been  or  would  be 
commenced  was  sufficient,  without  stating  the 
precise  language  by  which  plaintiff's  secretary 
was  misled. 
8.  Samk. 

In  an  action  to  enjoin  a  default  judg- 
ment, a  complaint,  alleging  that  plaintiff  had  no 
knowledge  of  the  action,  and  that  its  secretary 
did  not  understand  that  an  action  had  been  com- 
menced, is  snfficient  to  admit  proof  that  plain- 
tiff's secretary,  upon  whom  alone  service  of  the 
complaint  was  made^  from  a  misunderstanding, 


which  was  contribated  to,  If  not  cansed  bj,  the 
conduct  of  defendant's  attorney,  and  without 
negligence  on  his  own  part,  or  on  the  part  of 
plaintiff  society,  failed  to  appear,  or  to  have  any 
one  appear,  at  the  trial  of  the  action. 

4.  Sake— Gkoumds. 

It  was  not  essential  to  plaintiff's  right  to 
equitable  relief  against  a  default  judgment  that 
defendant's  attorney  should  have  intentionally 
or  fraudulently  misled  plaintiff's  secretary,  but 
if  he  did  80  mnocently,  it  would  be  sufficient 
ground. 

5.  Sams— Complaint. 

An  allegation,  in  the  complaint  in  an  ao- 
tion  to  enjoin  a  default  judgment,  that  plaintiff 
had  a  good  defense  to  the  suit,  together  with 
an  averment  that  plaintiff's  secretary  bad  told 
defendant's  attome:r  that  defendant  had  no 
claim  against  plaintiff  for  benefits,  because  un- 
er  plaintiff's  constitution  and  by-laws  he  was 
required  to  procure  a  physician's  certificate  that 
he  was  unable  to  perform  manual  labor,  which 
certificate  he  was  unable  to  obtain,  was  an 
averment  of  a  sufficient  defense  to  the  suit  and 
of  the  nature  of  it. 

6.  Same  —GBOtTNDa—FBAUi>—AcciDXRT— Mis- 
take—Subfbise. 

Fraud,  accident,  mistake,  and  surprise  are 
recognized  grounds  for  equitable  interference, 
when  one,  without  his  own  negligence,  has  lost 
an  opportunity  to  present  a  meritorious  defense 
to  an  action,  and  the  enforcement  of  the  judg- 
ment so  obtained  against  him  would  be  against 
equity  and  good  conscience,  and  there  is  no 
adequate  remedy  at  law. 

[Ed.  Note.— For  cases  hi  noint,  see  Cent  Dig. 
vol.  80,  Judgment,  H  836-S40.] 

7.  Justices  of  the  Pkacb— Nkw  Tbiaii— Pow- 
xk  of  coubt. 

Under  Gen.  St.  1902,  |  816,  providing 
that,  when  a  judgment  has  been  rendered  by  a 
justice  of  the  peace  against  a  defendant,  ab- 
sent from  the  state  until  after  the  trial,  with- 
out notice  of  the  suit,  he  may,  within  six 
months  after  hia  return,  bring  a  complaint  to 
the  court  in  the  county  to  which  an  appeal 
might  have  been  taken,  for  a  new  trial,  which 
the  court  may  grant  if  it  appears  that  the  judg- 
ment was  wrongfully  obtained,  and  he  bad  a 
good  defense.  The  court  of  common  pleas  has  no 
juriadiction  to  grant  a  new  trial  where  such  a 
judgment  was  obtained  while  defendant  was 
within  the  state. 

Appeal  from  Court  of  Common  Pleas,  Litch- 
field County;  Gideon  H.  Welch,  Judge. 

Action  by  the  Lithuanian  Brotherhelp  So- 
ciety St.  Wlcentus  against  Joseph  Tunlla  to 
have  a  Judgment  set  aside,  and  defendant  en- 
joined from  enforcing  It.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Thomas  J.  Wall,  for  appellant  Samuel  A. 
Herman,  for  appellee. 

HALL,  J.  The  plaintiff  Is  a  voluntary  as- 
sociation, of  which  the  defendant  Is  a  mem- 
ber. The  complaint  alleges,  substantially, 
these  facts:  The  defendant  brought  an  ac- 
tion against  this  plaintiff  to  recover  alleged 
"sick  benefits,"  returnable  before  a  Justice  of 
the  peace  on  the  12th  of  Jime,  1907, 'the  com- 
plaint in  which  was  not  otherwise  served 
than  by  leaving,  on  the  7th  of  said  June,  an 
attested  copy  at  the  place  of  abode  of  one 
Petrofskl,  the  secretary  of  the  society,  and 
obtained  Judgment  therein  by  default,  on  said 
return  day,  for  $50  damages  and  $5.76  costs, 
which  he  threatens  to  enforce.  The  said  sec- 
retary of  the  plaintiff  society  was  a  foreigner, 
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and  did  not  well  anderatand  and  conld  not 
read  English.  He  nnderatood  from  his  wife, 
and  from  what  she  informed  him  tbe  officer 
leaving  tbe  copy  bad  told  her,  that  tlie  copy 
was  a  notice  to  call  at  the  office  of  the  attor- 
ney for  the  defendant,  Tnniio,  which  he  did. 
The  attorney  informed  him  that  he  had  tbe 
claim  in  question  against  the  society  for  col- 
lection, but  did  not  inform  him  that  any  suit 
had  been  brought  upon  it,  but  led  Petrofskl 
to  believe  that  the  society  had  better  consider 
the  matter,  and  settle  the  claim  without  liti- 
gation. At  the  same  time  Fetrofski  informed 
tbe  attorney  that  Tnnlla  bad  no  legal  claim 
against  tbe  society,  for  the  reason  that,  nnder 
tbe  constltntlon  and  by-laws  of  the  society.  It 
was  necessary  for  Tnnila  to  procure  the  cer- 
tificate of  one  or  more  reputable  physicians 
that  he  had  been  unable  to  perform  manual 
labor,  and  was  therefore  entitled  to  benefits, 
'  and  that  the  physicians  would  not  so  certify, 
but  had  stated  that  Tunlla  was  not  entitled 
to  benefits.  The  plaintiff  had  no  knowledge 
of  the  pendency  of  said  action  before  tbe  Jus- 
tice of  tbe  peace,  nor  that  said  Judgment  had 
been  rendered,  until  after  June  12th,  when  he 
asked  said  attorney  to  permit  tbe  default  to 
be  opened,  and  to  allow  the  society  to  present 
Its  defense,  which  tbe  attorney  refused  to  do. 
The  plaintiff  society  has  a  good  defense  against 
the  claim  of  Tunila,  and  it  would  be  Inequi- 
table to  enforce  said  Judgment  against  it 
Tbe  complaint  asks  that  the  Judgment  be  an- 
nulled and  set  aside,  and  that  tbe  defendant 
be  enjoined  from  enforcing  It 

Tbe  trial  court  properly  denied  tbe  defend- 
ant's motion  to  expunge  the  allegations  that 
Petrofskl  understood,  and  was  Informed  by 
his  wife,  that  tbe  copy  of  the  complaint  left 
in  service  was  a  notice  to  call  at  tbe  attor- 
ney's office,  and  that  he  called  and  had  the 
conversation  with  said  attorney  as  alleged. 
The  facts  so  alleged  were  proper  evidence 
that  the  plaintiff's  failure  to  defend  the  Jus- 
tice suit  was  due  either  to  a  mistake,  or  to 
the  wrongful  conduct  of  the  defendant's  at- 
torney. 

The  averment  In  effect,  that  defendant's 
attorney  at  the  described  Interview  gave 
Petrofskl  to  understand  that  no  action  bad 
been  or -would  be  commenced,  was  sufficient, 
without  stating  the  precise  language  by  which 
he  was  misled.  The  motion  to  make  tbe 
averment  more  specific,  by  setting  forth  the 
statements  which  led  Petrofskl  to  so  believe 
was  rightly  denied. 

The  defendant's  demurrer  to  the  complaint 
and  prayer  for  relief  was  properly  overruled. 

If  the  plaintiff  or  Petrofskl  had  failed  to 
appear  before  the  Justice  of  the  peace,  having 
knowledge  of  the  pendency  of  the  Justice  suit 
the  mere  fact  that  the  service  of  the  copy  up- 
on Petrofskl  was  defective  In  point  of  time, 
would  not  have  given  the  plaintiff  any  claim 
for  equitable  relief.  Gallop  v.  Manning,  48 
Conn.  25,  30.  But  the  complaint  alleges,  and 
the  demurrer  admits,  that  tbe  plaintiff  had 
no  knowledge,  and  its  secretary  did  not  un- 


derstand, that  an  action  bad  been  commenced. 
The  averments  are  snffident  to  admit  of  proof 
that  the  plalntUTB  secretary,  upon  whom 
alone  service  of  the  complaint  was  made, 
from  a  misunderstanding  which  was  contrib- 
uted to,  if  not  caused  by,  the  conduct  of  the 
defoadant'B  attorney,  without  negligence  on 
Ills  own  part  or  on  the  part  of  the  society; 
failed  to  appear,  or  to  have  any  one  appear, 
before  the  Justice  in  behalf  of  tbe  society.  It 
was  not  necessary  for  the  plaintiff  to  allege 
that  the  defendant's  attorney  fraudulently  or 
Intentionally  misled  Petrofskl.  Proof  that  he 
did  so  Innocently  might  entitle  tbe  plaintiff 
to  eqnltable  relief.  Wells  v.  Bridgeport  Hy- 
draniic  Co.,  30  Conn.  316,  321,  79  Am.  Dea 
250. 

Tbe  allegation  that  the  plaintiff  bad  a  good 
defense  to  the  Justice  suit  with  tbe  aver- 
ment of  what  Petrofskl  told  the  defendant's 
attorney  as  the  reason  why  Tunlla  bad  no 
legal  claim  against  the  society,  was  an  aver- 
ment of  a  sofflclent  defense  to  tbe  Justice 
suit  and  of  the  nature  of  it 

Fraud,  accident  mistake,  and  surprise  are 
recognized  grounds  for  equitable  interference, 
when  one,  without  his  own  negligence,  has 
lost  an  opportunity  to  present  a  meritorious 
defense  to  an  action,  and  the  enforcement  of 
the  Judgment  so  obtained  against  him  would 
be  against  equity  and  good  conscience,  and 
there  Is  no  adequate  remedy  at  law.  AUls 
V.  Hall,  76  Conn.  322,  330,  56  Atl.  637. 

The  plaintiff  should  not,  as  claimed  by  the 
defendant  have  asked  for  a  new  trial.  The 
court  of  common  pleas  had  no  Jurisdiction  to 
grant  a  new  trial  of  an  action  brought  before 
a  Justice  of  the  peace,  excepting  under  the 
provisions  of  section  816  of  the  General  Stat- 
utes of  1902,  which  we  do  not  apply  to  this 
case. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(80  Conn.  623) 

Appeal  of  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Coart  of  Errors  of  Connecticut    June 
2,  1908.) 

1.  municn»a.l  cobporations  —  contbol  of 
Streets — Use  for  Street  Railways — ^EJlec- 
TBic  Conductors— Statutory  Pbovisioiis. 
In  view  of  the  history  of  legislation  fixing 
the  general  rule  of  policy  that  muDicipalitie.s 
stiall  be  bound  to  maintain  public  highways, 
and  invested  wltli  the  power  of  protecting  the 
public  safety  in  their  use,  appearing  in  its  final 
form  in  Gen.  St.  1902,  c.  125,  §§  2012-2089, 
and  the  legislation  as  to  occupation  of  highways 
in  aid  of  public  uses,  giving  municipal  authori- 
ties control  of  the  placing  and  maintenance  of 
electric  lines  and  conductors,  leading  up  to  Gen. 
St.  1902,  i  3905,  providing  that  the  common 
council  of  any  city  shall  have  full  direction  and 
control  over  tbe  placing,  erection,  and  mainte- 
nance of  any  wires,  conductors,  etc.,  of  any 
company  engaged  in  using  any  electric  wire  or 
conductor  for  any  purpose,  and  may  make  all 
orders  necessary  for  the  exercise  of  such  power 
and  direction  of  control,  and  especially  in  view 
of  the  history  of  legislation  on  the  subject  of 
railways  along  the  highways,  and  the  control  by 
local  authorities,  appearing  in  Gen.   St  190%, 
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i  3824,  providine  that  the  mayor  and  council 
of  each  city  shall  have  excluaiTe  control  over 
the  placing  or  locating  of  tracks,  wires,  con- 
dactors,  etc.,  subject  to  the  right  of  appeal  to 
the  railway  commissioners,  the  placing  of  elec- 
tric wires  and  conductors  in  a  highway  by  a 
street  railway  company,  for  the  purpose  of  ap- 
plying electricity  as  the  motive  power  for  the 
operation  of  its  railway,  is  subject  to  the  di- 
rection of  the  local  municipal  authorities,  which 
may  direct  that  snch  wires  and  conductors  shall 
be  placed  underground  or  overhead  as  they  may 
deem  proper  for  the  safety  of  the  public;  and 
there  is  no  exemption  from  such  municipal  con- 
trol by  force  of  Sp.  Laws  1905,  p.  711,  8  3, 
amending  the  charter  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  and  an- 
thorizing  it  to  establish  and  maintain  conductors 
over,  on,  or  under  any  street,  highway,  or  pub- 
lic grounds,  subject  to  the  general  provisions  of 
sections  3904-3907,  inclusive,  of  the  General 
Statutes  of  1902,  relating  to  control  by  the  local 
authorities,  etc.,  and  to  transmit  electricity 
thereby  in  snch  manner,  etc,  as  said  corpora- 
tion shall  find  necessary  for  the  best  conduct 
of  its  business,  for  the  power  given  the  com- 
pany is  subject  to  all  general  laws,  and  es- 
pecially to  the  laws  mentioned  in  the  amend- 
ment; and,  in  the  absence  of  action  by  the 
railroad  commissioners,  the  local  authorities 
may  exercise  full  direction  and  control  given 
by  the  statute  in  respect  to  placing  electric  con- 
ductors In  the  highways  by  a  street  railway 
company,  suhject  to  the  final  action  of  the  rail- 
road commissioners. 

2.  Same— Review  of  Decision  ot  MtmiciPAi. 
AuTHOMTiEB— Appeal  to  Raixeoad  Coh- 
mssioK EBB— Appeal  to  Supebiob  Coubt— 
Statittoby  Pkovisions. 

Under  Gen.  St.  1902.  {  3832,  providing 
that  whenever  the  mayor  and  common  council 
of  any  dty  shall  make  any  decision,  denial,  or- 
der, or  direction  with  respect  to  any  matter 
relating  to  street  railways,  any  company  af- 
fected thereby  may  appeal  to  the  railroad  com- 
missioners from  such  decision,  etc.,  and  sec- 
tion 3834,  providing  that  any  party  to  any  pro- 
ceeding relating  to  street  railways,  brought  be- 
fore said  commissioners,  either  upon  original 
application  or  by  appeal,  may  appeal  therefrom 
to  the  superior  court,  and  section  3905,  provid- 
ing that  the  common  council  of  any  city  may 
make  all  orders  necessary  to  the  exercise  of 
the  power  of  control  over  the  placing  of  elec- 
tric conductors,  etc.,  subject  to  the  right  of 
appeal  by  such  company  to  a  judge  of  the  dis- 
trict court,  an^  action  taken  by  the  common 
council  of  a  city,  with  respect  to  matters  re- 
lating to  street  railways  in  respect  to  the  pla.c- 
ing  of  electrical  conductors,  may  be  retried  and 
determined  by  the  railroad  commissioners,  and 
any  one  injured  in  his  legal  rights,  by  unlaw- 
ful action  of  the  local  authorities  in  the  exer- 
cise of  specified  administrative  powers,  may  ap- 
ply to  the  superior  court  or  a  jud|:e  thereof  sit- 
ting in  chambers,  through  the  original  process 
called  "appeal,"  for  such  appropriate  relief  as 
comes  within  the  judicial  power  vested  in  the 
court,  and  this  process  will  run  against  the  mu- 
nicipal board  wnen  the  actual  injury  complain- 
ed of  results  from  the  unlawful  action  of  that 
board. 

3.  Sake. 

Under  Gen.  St.  1902,  $  3906,  authorizing 
an  appeal  to  a  judge  of  the  superior  court  from 
orders  of  the  common  council  of  a  city,  relating 
to  the  placing  of  conductors  of  electricity,  pure-- 
ly  legislative  and  administrative  powers  or  du- 
ties are  not  transferred  to  the  superior  court 
for  performance  in  such  matters,  and  the  action 
of  the  board  charged  with  their  performance  is 
final ;  and,  where  the  common  council  of  a  city 
denies  an  application  to  erect  overhead  wires 
for  the  conducting  of  electricity  from  an  elec- 
tric street  railway  power  plant  to  a  substation, 
on  the  ground  that  it  is  unsafe,  a  judge  of  the 
superior  court  has  no  authority  to  reverse  the 


order,  and  authorize  the  erection  of  such  con- 
ductor in  the  manner  desired  by  Uie  company. 

Appeal  from  Superior  Court,  New  London 
County;  Joel  H.  Reed,  Judge. 

Application  by  the  New  Tork,  New  Haven 
&  Hartford  Railroad  Company  to  the  mayor 
and  common  council  of  New  London,  for  au- 
thority to  erect  an  overhead  line  for  the 
tranemlsalon  of  electricity  from  Its  power 
station  to  a  substation  In  New  London,  where 
the  electricity  was  to  be  used  and  applied  by 
its  street  railway  lines.  From  a  Judgment 
of  a  judge  of  the  superior  court  adjudging 
that  the  ralhroad  company  might  erect  and 
maintain  an  overhead  conductor,  and  revok- 
ing an  order  of  the  city  council  denying  an 
application  for  such  authority,  on  the  ground 
that  the  street  committee,  to  whom  the  mat- 
ter was  referred,  did  not  consider  It  safe  to 
grant  the  petition  unless  the  wires  were 
placed  underground,  the  mayor  and  common 
council  of  New  London  appeal.  Reversed 
and  remanded. 

Benjamin  I.  Spock,  for  appellant  John  C. 
Geary,  for  appellee. 

HAMBR8LET,  J.  The  proceeding  before 
Judge  Reed,  In  which  the  "Judgment  appealed 
from  was  rendered,  is  an  application  by  the 
New  Tork,  New  Haven  &  Hartford  Railroad 
Company,  being  a  street  railway  company 
(hereinafter  called  the  plaintiff),  asking  that 
the  action  of  the  mayor  and  court  of  common 
council  of  the  city  of  New  London  (herein- 
after called  the  defendant),  In  making  an 
order  for  preserving  In  a  safe  condition  for 
public  use  the  highways,  for  whose  mainte- 
nance in  a  safe  condition  the  city  is  charged 
by  law  as  the  agent  of  the  state  for  that  pur- 
pose, may  be  revoked,  because  the  action 
complained  of  Is  Illegal,  without  authority 
of  law,  and  Injurious  to  the  rights  and  proper- 
ty of  the  plaintiff.  The  application  Is  an 
original  process,  called  "appeal,"  for  Invok- 
ing the  exercise  of  Judicial  power,  and  Is 
made  to  a  Judge  of  the  superior  court  sitting 
In  cihambers,  In  the  exercise  of  the  Judicial 
power  vested  In  that  court.  Norwalk  Street 
Ry.  Co.'s  Appeal,  69  Conn.  576,  599,  602,  37 
Atl.  1080,  38  Atl.  708,  39  L.  R.  A.  794. 

The  reasons  for  appeal  assign  three  errors. 
They  are.  In  substance,  two:  First,  In  hold- 
ing that  the  defendant  had  no  power  to  make 
the  order  complained  of;  second,  in  holding 
that  the  superior  court  or  a  Judge  in  cham- 
bers could  entertain  an  application  for  deter- 
mining the  question  of  power  before  the  sub- 
ject-matter of  the  order  had  been  passed  uj)- 
on  by  the  railroad  commissioners.  If  either 
assignment  of  error  Is  well  taken.  Its  deter- 
mination finally  disposes  of  this  case;  but 
tbe  errors  are  so  related  that  It  Is  impracti- 
cable to  thoroughly  discuss  the  grounds  on 
which  any  one  assignment  can  be  sustained 
without,  in  a  measure,  determining  all.  The 
plaintiff  has  authority  from  the  Legislature, 
for  the  purpose  of  operating  an  electric  rail- 
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way,  to  generate  electricity,  and  for  the  inu> 
pose  of  using  and  applying  the  same  as  a 
motive  power  for  the  operation  of  Its  rail- 
way, to  transmit  electricity  from  the  place 
of  generation  to  the  place  where  It  Is  to  be 
80  used  and  applied,  and  In  such  transmission 
to  place  electric  wires  and  conductors  over, 
on,  or  under  any  highway,  having  first  ob- 
tained consent  of  owners  of  land  abutting  on 
the  highway,  and  such  placing  being  subject 
to  the  fuU  direction  and  control,  Including 
the  relocating  or  removal  of  the  same,  of  the 
cities  or  other  agents  of  the  state  charged 
with  the  duty  and  Invested  with  the  power  of 
protecting  the  public  safety  against  the  dan- 
gers Incident  to  the  use  of  the  highways  for 
such'  wires  and  conductors.  Sp.  Laws  1005, 
pp.  706-711.  The  precise  controversy  be- 
tween the  plaintiff  and  defendant  is  this: 
The  defendant  claims  that  in  the  exercise 
of  its  power  of  full  control  and  direction, 
it  has  the  power  to  order  such  electric  wires 
and  conductors  to  be  placed  in  conduits  un- 
der the  highways.  The  plaintiff  claims  that 
it  alone  is  authorized  to  decide  whether  such 
wires  and  conductors  shall  be  placed  over 
or  under  the  highways,  and  that  neither  the 
city  nor  any  other  agent  of  the  state,  charged 
with  protecting  public  safety  in  the  use  of 
the  highways,  has  any  power  to  direct  that 
these  electric  wires  and  conductors  shall  be 
placed  under  ground.  A  determination  of 
this  question  depends  upon  the  meaning  of 
existing  legislation  relating  to  highways,  to 
the  duties  and  powers  of  the  agents  of  the 
state  charged  with  their  maintenance,  and 
with  the  protection  of  the  public  in  their  use 
as  highways,  and  to  their  occupation  in  aid 
of  some  public  use  other  than  that  of  a  public 
Ughway. 

The  existing  law,  as  contained  in  the  Re- 
vision of  1902,  Is  to  be  found  under  various 
heads  of  legislation,  sometimes  covering.  In 
a  little  dIfFerent  form,  the  same  ground,  and 
all  intended  to  give  effect  to  substantially 
the  same  public  policy.  This  law  is  the  re- 
sult of  distinct  but  closely  related  lines  of 
legislation.  One  fixes  the  general  rule  of 
policy,  namely,  that  towns,  cities,  and  ttor- 
oughs  shall  be  charged  with  the  burden  of 
maintaining  public  highways,  and  Invested 
with  the  power  of  protecting  the  public  safe- 
ty In  their  use.  This  policy  was  recognized 
in  1G72  (Acts  1672,  p.  7),  and  has  remained 
substantially  unchanged.  Rev.  1902,  {{  2012- 
2089. 

Shortly  after  the  invention  of  the  tele- 
graph, lines  of  telegraph  were  recognized  as 
furnishing  snch  public  advantages  as  justi- 
fied some  use  of  the  highway  In  aid  of  such 
a  public  use.  In  1846  a  company  was  char- 
tered "to  construct  and  use  lines  of  telegraph" 
under  the  Morse  patents.  4  Sp.  Laws,  p. 
1212.  In  1848  special  provisions  were  made 
for  the  incorporation  of  telegraph  companies, 
and  such  companies  were  authorized  to  con- 
demn private  lands,  apd  to  use  highways 


for  their  necessary  flxtnres,  provided  tlw 
same  shall  not  be  so  constructed  as  to  Incom* 
mode  the  public  use  of  said  highways.  In 
1849,  recognizing  such  use  of  the  highway  as 
an  addltlo^nal  servitude  on  the  laud  of  tbe 
adjoining  owner,  it  was  provided  that  no 
telegraph  company. could  place  any  post,  etc.. 
on  the  highway  without  consent  of  the  ad> 
Joining  owner,  and  providing  for  a  taking 
of  the  right  by  condemnation  If  such  consent 
were  refused;  and  In  1853  these  privileges 
in  the  construction  of  telegraph  lines  were 
extended  to  all  associations  and  persons  who 
shall  extend  lines  from  beyond  tbe  state  to  any 
point  within  the  state.  Comp.  Laws  1854,  pp. 
210-213,  Ut  3,  c.  12.  la  1800  the  prIvUeges 
in  the  construction  of  telegraph  lines  were 
recognized  as  extending  to  all  owners  of  tele- 
graph lines,  foreign  and  domestic.  Provision 
was  also  made  for  the  removal  of  any  poles 
which  might  become  an  annoyance  to  tbe 
public  in  the  use  of  the  highway,  or  to  ai) 
Individual  in  the  use  of  his  property,  and  q>e- 
dflc  power  was  given  to  cities  and  boroughs 
to  compel  companies  to  furnish  such  poles 
of  the  style  and  finish  as  the  municipal  au- 
thorities might  determine,  and  provisions 
were  also  made  for  the  ai^ralsal  of  damages 
to  which  any  person  might  be  entitled  by 
reason  of  such  use  of  the  highway.  Pub. 
Acts  1860,  p.  52,  c.  66.  The  fwegoing  pro- 
visions weife  substantially  incorporated  In 
the  Revision  of  1866,  under  the  heading 
"Telegraph  Companies"  (Rev.  1866,  p.  208, 
tit  7,  &  7);  and  the  same  provisions  were 
Incorporated  in  the  Revision  of  1875,  un- 
der the  same  heading  (Rev.  1875,  tit  17,  c 
2,  pt  10,  p.  341). 

In  1879  the  existing  law,  being  part  of 
chapter  2  of  title  17  of  the  Revision  of  18T5, 
was  amended,  by  adding  after  the  word 
"telegraph,"  wherever  the  same  may  occur 
the  words,  "or  telephona"  Pub.  Acts  18T9, 
p.  881,  c.  36.  In  1881  an  electric  light  com- 
pany was  authorized  to  make  and  sell  elec- 
tric light  and  electricity,  and  In  1882  a  tele- 
phone company  was  chartered.  0  Sp.  Laws, 
pp.  212,  606.  The  following  year  a  "Light 
and  Power  Company"  was  chartered,  au- 
thorized to  make  and  sell  dectriclty  for  light 
and  power;  and  from  1886  to  1889  a  large 
number  of  electric  light  companies  were 
charteied.  10  Sp.  Laws,  passim.  In  1884  an 
act  provided  that  eveiy  person,  who  shall 
place  any  telegraph  or  telephone  pole  in, 
upon,  or  over  any  highway  without  consent 
oi  the  adjoining  owner  (or  condemnation  pro- 
ceedings), or  who  shall  willfully  Injure  any 
tree  In  such  highway  for  tbe  purpose  of  main- 
taining therein  any  telegraph  or  telephone 
fixtures,  without  consent  of  adjoining  owner, 
shall  be  fined  or  Imprisoned.  Pub.  Acts  1884, 
p.  370,  c.  96.  In  1886  an  act  provided  that  no 
telegraph,  electric  light  or  telephone  com- 
pany shall  cause  to  be  Injured  any  tree  grow- 
ing on  the  highway,  for  the  purpose  of  con- 
Btrubtlng  or  maintaining  therein  any  tele- 
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graph  or  teleptione  fixtures  or  wires,  witfi- 
ont  consent  of  adjoining  owner,  under  pea- 
alty  of  a  fine  for  eacb  offense.  Pub.  Acts 
1888,  p.  617,  c.  118. 

The  law,  as  thus  establlsbed,  was  as  fal- 
lows: Tbe  public  use  for  which  bigbways 
were  establlsbed  did  not  include  their  use 
fbr  telegraph  or  telephone  lines.  Telegraph 
and  telephone  lines  were  treated  as  of  suffi- 
cient benefit  to  the  public  to  Justify  a  limit- 
ed  use  of  the  highway  and  the  condemnation 
of  prirate  rights  for  such  a  public  use.  Bt- 
ny  telegrapb  and  telephone  company  was 
authorized,  in  the  construction  of  Its  line, 
to  use  any  highway  in  such  way  as  not  to 
incoouDode  public  travel,  nor  injure  private 
property  without  the  owner's  consent  Bv- 
ay  telegraph  or  telephone  pole,  which  be- 
came an  annoyance  to  the  public  in  the  use 
ot  the  highway,  was  treated  as  a  nuisance, 
subject  to  removal.  The  municipal  authori- 
ties of  cities  and  iMroughs  could  compel  the 
use  of  such  poles  as  they  might  prescribe. 
No  telegraph  or  telephone  company '  could 
place  any  pole  or  fixture  in  or  upon  any 
Iiighway  without  the  consent  of  tbe  abut- 
ting landowner  or  a  condemnation  of  his 
right.  Provisions  for  such  condemnation 
were  made.  The  placing  of  any  telegraph  or 
telephone  pole,  and  other  injury  to  private 
property  in  violation  of  these  provisions  was 
made  a  criminal  offense. 

In  1887  by  "An  Act  Concerning  Electric 
Companies"  (Pub.  Acts  1887,  p.  676,  c.  33), 
tile  Legislature  classed  lines,  for  tbe  distribu- 
tion of  electric  light  and  power,  with  tele- 
graph and  telephone  lines,  as  serving  a  simi- 
lar public  use,  and  so  entitled  to  the  same 
lestrictecl  privileges  in  the  use  of  public  high- 
ways ;  and  under  the  common  name  of  "elec- 
trict  companies"  gave  to  the  owners  of  all 
such  lines  the  same  privileges,  under  tbe  same 
restrictions,  in  tbe  use  of  highways.  The 
great  increase  of  such  lines,  and  the  still 
greater  increase  impending,  called  for  more 
specUic  and  stringent  regulations  in  support 
of  tlie  recognized  municipal  control  of  high- 
ways, that  should  make  clear  the  municipal 
power  of  directing  the  placing  of  these  mnl- 
tii^Ied  wires  and  dangerous  conductors,  ei- 
ther over  or  tmder  the  highway,  as  they 
should  deem  the  convenience  and  safety  of 
the  public,  in  the  use  of  the  highway,  re- 
quired. Tbe  only  distinction  made  between 
these  so-called  "electric  companies"  is  that 
evecy  telegraph  and  telephone  company,  or- 
ganized under  the  Joint-stock  law,  may  be 
entitled  to  the  powers  and  privileges  enumer- 
ated In  tlie  act,  but  no  electric  light  or  power 
conqwny  so  organized  sball  be  so  entitled 
without  special  authority  from  the  General 
AssemUy.  SectlcHi  1  of  the  act,  In  connec- 
tion with  sections  3  and  4,  applies,  to  all 
dectrie  companies,  the  existing  provisions, 
in  respect  to  telegraph  and  telephone  com- 
panies for  the  protection  of  an  abutting  land- 
owner against  placing  in  the  highway,  by 
any  socli  companies,  any  of  their  structures 


or  apparatus  without  his  consent  or  a  con- 
demnation of  his  right.  Section  1  Is  as  fol- 
lows: "No  telegraph,  telephone  or  electric 
light  company  or  association,  nor  any  com- 
pany or  association  engaged  In  distributing 
electricity  by  wires  or  similar  conductors, 
or  in  nding  an  electric  wire  or  conductor  for 
any  purpose,  may  hereafter  exercise  any 
powers  which  may  have  been  conferred  up- 
on It  to  erect  or  place  wires,  conductors, 
fixtures,  structures,  or  apparatus  of  any  kind 
over,  on,  or  under  any  iiighway  or  public 
grounds  or  to  change  the  location  of  the 
same,  without  the  consent  of  tbe  adjoining 
proprietors,  or  in  case  such  consent  cannot 
be  obtained,  without  the  consent  in  writing 
of  two  county  commissioners  of  that  county, 
which  shall  be  given  only  after  a  bearing 
upon  due  notice  to  such  iwoprietors,  and  tbe 
fees  of  such  commissioner  shall  be  paid  by 
such  company."  Section  2  ot  the  act  recog- 
nized and  established  full  municipal  control 
of  tbe  highways  as  the  fundamental  condi- 
tion upon  which  any  use  of  them,-  for  the 
structures  of  electric  companies,  is  permitted. 
Section  2  is  as  follows:  "The  selectmen  of 
any  town,  the  common  council  of  any  city, 
and  the  warden  and  burgesses  of  any  bor- 
ough, shall,  subject  to  the  provisions  of  the 
preceding  section,  within  their  respective 
Jurisdictions,  have  full  direction  and  control 
over  the  placing,  erection,  and  maintenance 
of  any  such  wires,  conductors,  fixtures,  struc- 
tures, or  apparatus,  including  the  relocating 
or  removal  of  the  same,  and  Including  the 
power  of  designating  the  kind,  quality,  and 
finish  thereof,  and  may  make  all  orders 
necessary  to  the  exercise  of  such  power  of 
direction  and  control,  which  orders  shall  be 
in  writing  and  recorded  in  the  records  of 
their  respective  communities,  but  shall  b6 
subject,  nevertheless,  to  the  right  of  appeal 
by 'said  company  to  a  Judge  of  the  superior 
court,  who,  after  a  hearing,  upon  due  no- 
tice to  all  parties  in  Interest,  shall  as  speedi- 
ly as  possible  determine  the  matter  in  ques- 
tion, and  affirm,  modify,  or  revoke  said 
orders."  Sections  9  and  10  (page  678)  of  the 
act  amend  the  acts  of  1884  and  1886,  im- 
IMSing  penalties  for  unauthorized  placing  of 
structures  in  the  highway  so  as  to  Include 
every  "telegraph,  telephone,  electric  light  or 
power  company."  Tlie  law  as  established 
by  the  act  of  1887  is  Included  unchanged  in 
tbe  Revision  of  1888,  under  the  chapter  deal- 
ing with  "Telegraph,  Telephone  and  Elec- 
tric liigbt  or  Power  Companies"  (sections 
3943-3954),  and  is  included  unchanged  in 
the  Revision  of  1002,  under  the  chapter  deal- 
ing with  "Telegraph,  Telephone  and  Elec- 
tric Light  or  Power  Companies"  (sections 
3903-3916),  and  is  the  law  in  force  to-day. 
In  view  of  this  legislation  we  think  it  clear 
that  the  full  direction  and  control  given  to 
municipal  authorities  over  tbe  use  of  high- 
waj-s,  and  especially  in  section  2  of  the  act  of 
1887,  being  section  3906  of  tbe  Revision  of 
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1902,  iBcIndes  the  power  to  direct  any  tele- 
graph, telephone,  or  electric  light  company, 
and  any  company  engaged  In  using  electric 
wires  or  conductors,  to  place  underground 
such  wires  or  conductors  as  may  be  used 
within  the  limits  of  a  highway.  The  defend- 
ant, however,  claims  that  Its  irawer.  Id  respect 
to  the  wires  and  conductors  which  the  plain- 
tiff desires  to  place  in  the  highways,  Is  not 
only  derived  from  the  general  municipal  con- 
trol of  highways,  to  he  found  In  the  chapter 
of  the  General  Statutes  of  1902  dealing  with 
highways  (sections  2012-2089)  and  from  the 
specific  power  over  highways,  to  be  found  In 
the  chapter  dealing  with  "Telegraph,  Tele- 
phone and  Electric  Ught  or  Power  Compa- 
nies" (sections  3903-3916),  but  ia  also  derived 
from  the  specific  power  over  highways  to 
be  found  In  the  chapter  dealing  with  "Street 
Railway  Companies"  (sections  3823-3875). 
And  this  suggests  the  consideration  of  anoth- 
er line  of  legislation,  closely  related  to  and 
covering  some  of  the  same  ground  as  those 
we  have  already  considered.  Shortly  prior 
to  1860  the  use  of  the  tramway  as  an  appro- 
priate means  of  facilitating  the  public  use  of 
highways  became  a  practical  question.  In 
1859  the  first  horse  railroad  company  was 
chartered. '  It  was  given  the  powers  given  by 
law  to  (steam)  railroads,  was  authorized  to 
lay  Its  track  along  highways,  but  only  with 
consent  of  the  tbwns  having  charge  of  the 
highways,  and  to  transport  persons  and  prop- 
erty by  use  of  motive  power  other  than  steam, 
and  was  given  the  right  of  eminent  domain  (5 
Sp.  Laws,  p.  306),  and  within  the  next  five  or 
six  years  nine  other  companies  were  charter- 
ed, with  varying  provisions  in  each  charter. 
Unlike  telegraph  lines,  horse  railroads  were 
treated  as  not  necessarily  imposing  a  new  ser- 
vitude on  the  highway  in  which  they  might 
be  laid,  and  therefore  as  not,  generally,  re- 
quiring the  assent  of  abutting  owners  or  a 
condemnation  of  such  owners'  rights  before 
the  tracks  could  be  laid.  Canastota  Knife 
Co.  V.  Newlngton  Tramway  Co.,  69  Conn.  376, 
36  Atl.  1107.  They  did,  however,  involve  a 
peculiar  and  new  use  of  the  highway  for  the 
profit  of  private  persons,  and  more  or  less 
Inconsistent  with  use  by  the  general  public. 
And  so,  from  the  beginning,  the  general  mun- 
icipal control  over  highways  was  recognized 
as  including  control  over  the  methods  of  this 
peculiar  use.  Ordinarily  the  charter  of  each 
company  contained  some  provisions  requir- 
ing the  assent  of  towns  in  some  form  before 
such  tracks  could  be  laid,  and  the  towns 
could  and  in  some  Instances  did  give  this  as- 
sent, upon  conditions  which  secured  their 
control.  The  first  statutory  regulation  was 
contained  hi  "An  Act  Relating  to  Horse  Rail- 
roads," which  gave  to  towns  the  power  to 
prescribe  the  forms  of  rails  and  some  other 
matters,  and  required  each  railroad  company 
to  keep  in  repair  certain  portions  of  the  high- 
way, giving  to  the  towns  power  to  enforce 
such  duty.    Pub.  Acts  1863,  p.  22,  c.  31.    In 


1864  all  horse  railroad  companies  were  for- 
bidden to  use  steam  for  motive  power.  Pub. 
Acts  1864,  p.  37,  c  21.  In  1865  an  act  pre- 
scribed the  same  rules  In  respect  to  i)etition8 
for  incorporation  of  horse  railroad  companies 
as  in  the  case  of  a  (steam)  railroad  comi>any, 
requlreid  annual  reports  to  the  General  As- 
sembly, and  declared  that  no  horse  railroad 
company  hereafter  chartered  should  have 
power  to  lay  its  rails  upon,  any  highway, 
except  in  such  manner  and  under  such  re- 
strictions as  the  municipal  authorities  may 
impose,  giving  to  any  such  company  a  right 
of  appeal  to  the  superior  court  Pub.  Acts 
1865,  p.  98,  c.  lOi 

The  law  as  thus  settled  was  incorporated 
in  the  Revision  of  1866,  under  the  general 
heading  of  "Railroads,"  and  special  heading 
of  "Horse  Railroads."  Its  main  features  are, 
briefly;  these:  No  condemnation  of  rights  of 
abutting  owners  in  the  highway  as  a  neces- 
sary condition  precedent,  in  every  case,  to 
laying  the  tracks.  No  traclis  shall  be  laid  in 
any  highway  except  In  such  manner,  and 
under  such  restrictions,  as  municipal  authori- 
ties may  Impose,  but  an  aggrieved  company 
may  appeal  to  the  superior  court.  Every  rail- 
road company  shall  keep  a  prescribed  per-  • 
tlon  of  the  highway  in  r^alr.  No  company 
shall  use  steam  as  a  motive  power.  In  1873 
mimicipal  authorities  were  authorized  to  per- 
mit the  use  of  any  improved  motive  power 
or  motor  (except  steam)  for  the  traction  or 
propelling  of  street  railway  cars,  subject  to 
such  restrictions,  regulations,  and  conditions 
as  said  local  authorities  may  impose,  and 
subject  to  revocation,  at  any  time,  in  the 
manner  specified  by  the  authority  granting 
the  same.  Pub.  Acts  1873,  p.  128,  c  8.  The 
law  as  stated  in  the  Revision  of  1866  and  mod- 
ified by  the  act  of  1873  was  incorporated,  sub- 
stantially unchanged,  in  the  Revision  of  1875, 
in  the  article  entitled  "Horse  Rallrcrads,"  be- 
ing the  third  article  In  the  part  dealing  with 
railroad  companies.  Rev.  1875,  p.  339,  tit  17, 
c.  2,  pt.  9,  §f  1-12.  And  the  same  provisions, 
substantially  unchanged,  were  included  in 
the  Revision  of  1888,  under  the  title  dealing 
with  "Railroads"  and  the  chapter  in  said  ti- 
tle dealing  with  "Horse  Railroads"  (sections 
3594r-3602). 

Prior  to  and  including  the  year  1893,  the 
use  of  electricity  as  a  motive  power  and  the 
number  dt  chartered  street  railway  companies 
greatly  increased.  In  that  year,  for  the  pur- 
pose of  securing  uniformity  in  the  treatment 
of  all  street  railway  companies,  of  extending 
and  enforcing  the  existing  law  as  to  muni- 
cipal control,  and  of  bringing  street  railways 
to  some  extent  within  the  supervision  of  the 
railroad  commissioners,  the  Important  sec- 
tions of  the  Revision  of  1888  were  repealed 
and  re-enacted,  with  additional  provisions 
in  an  act  entitled  "An  Act  Concerning  Street 
Railways."  Pub.  Acts  1893,  pp.  807-315,  395. 
cc.  169,  240.  And  an  act  was  also  passed 
authorizing  any  railroad  company,  including 
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steam  r^llroada  and  horse  railroads,  to  op- 
erate Its  railroad  by  electricity.  In  addition 
to  the  motive  power  already  employed.  Pub. 
Acts  1893,  p.  361,  c.  193.  The  act  con- 
cerning street  railway  companies  was  In  sec- 
tion 17  expressly  made  an  amendment  to  the 
charter  of  all  existing  railway  companies 
(except  steam  railroads),  and  it  was  express- 
ly provided  that  alt  such  railway  companies 
hereafter  chartered  shall  be  subject  to  the 
provisions  of  the  act  The  provisions  of  the 
existing  law  authorizing  municipalities  to 
permit  the  use  of  electricity  subject  to  such 
regulations  and  conditions  as  they  might 
prescribe,  and  to  prescribe  the  conditions  up- 
on which  any  railway  company  should  lay 
Its  tracks  upon  a  highway,  were  re-enacted 
In  dlffermt  parts  of  the  act,  and  especially 
In  section  2.  Under  this  section  the  power  of 
the  municipality  to  modify  any  proposed  plan 
for  the  use  of  its  streets  extended  to  the 
motive  power  to  be  used,  and  the  method  and 
manner  of  applying  it,  and  included  the  pow- 
er of  requiring  electric  wires  to  be  placed 
imder  ground  when  necessary  to  protect  the 
ordinary  uses  of  the  highway.  Central  Ry. 
&  Elec.  Co.'s  Appeal,  67  Cotan.  197,  211,  35 
Atl.  32.  But  the  extent  of  municipal  control 
Implied  in  section  2  and  other  parts  of  the 
act  is  made  more  clear,  specific,  and  complete 
by  the  provisions  of  section  3.  The  language 
of  this  section  substantially  follows  that  of 
section  2  of  the  act  of  1887,  concerning  elec- 
tric companies  as  Incorporated  In  section  3946 
of  the  Revision  of  1888,  and  the  full  "direc- 
tion and  control"  given  by  the  last-mentioned 
section  over  the  placing  of  any  electric  wires 
and  conductors  by  any  electric  company,  or 
any  company  using  an  electric  wire  or  con- 
ductor for  any  purpose,  is  also  included  In 
the  "exclusive  direction,"  over  the  placing 
of  any  wires  or  conductors  by  any  street  rail- 
way company,  given  to  municipal  authorities 
by  section  3  of  the  act  of  1893. 

We  think,  therefore,  that  whether  we  look 
to  sectlbn  2  of  the  act  of  1887  concerning  elec- 
tric companies,  now  In  force  as  section  3905 
of  the  revision  of  1902,  or  to  section  3  of  the 
act  of  1893  concerning  street  railways,  now 
in  force  as  section  3824  of  the  Revision  of 
1902,  the  placing  of  electric  wires  and  con- 
ductors In  a  highway  by  a  street  railway  com- 
pany, for  the  purpose  of  applying  electricity  as 
a  motive  power  for  the  operation  of  Its  rail- 
■WKS,  is  subject  to  the  direction  of  the  local 
municipal  authority,  which  may  direct  that 
such  wires  and  conductors  shall  be  placed  un- 
der ground  or  overhead.  We  think  this  inter- 
pretation is  Justified  by  the  language  used  in 
tbe  statutes  mentioned,  especially  when  such 
language  is  read,  as  It  must  be,  in  the  light 
of  all  the  legislation  determining  the  purpose, 
use,  and  control  of  highways  and  of  the  es- 
tablished public  policy  as  to  the  use  of  hlgh- 
wajrs  which  that  legislation  plainly  indicates, 
and  which  the  Legislature  intended  to  enforce 
through  the  enactment  of  the  statutes  In 
question. 


The  plaintlfF  claims  that  it  is  exempt  from 
this  municiiial  control  by  force  of  an  act 
amending  its  charter,  and  especially  by  force- 
of  section  3  of  that  act  Sp.  Laws  1905,  p. 
711.  The  section  is  as  follows:  "Sea  3. 
The  said  corporation  whose  charter  is  herein 
amended  is  hereby  authorized  and  empowered 
to  acquire  and  develop  water  powers  for  the 
generation  of  electricity,  and  to  construct  and 
acquire  or  hold,  use,  and  operate  plants  for 
the  generation  of  electricity  by  means  of  wa- 
ter power  or  steam  or  both  or  by  any  other 
means,  and  also  to  establish  and  maintain 
upon  any  private  lands,  and  across,  over,  or 
under  any  streams  or  waters,  and,  subject  to 
the  provisions  of  sections  3901,  3906,  3906  and 
3907  of  the  Qeneral  Statutes  of  1902  along  or 
across  and  upon,  above  or  under  the  streets, 
highways,  and  public  grounds  upon  which  it 
shall  lawfully  operate  on  electric  railway,  or 
which  shall  form  a  part  of  Its  route  adopted 
for  the  transmission  of  electricity  from  any 
place  where  It  is  generated  or  developed  to 
any  part  of  any  lines  of  railroads  or  rail- 
ways where  such  electricity  is  to  be  used  or 
applied,  suitably  constructed  and  supported 
conductors,  including  lines  or  poles  and  wires 
and  underground  conduits  and  wires,  and 
properly  supported  cables,  and  including  all 
proper  fixtures  and  appurtenances,  and  also 
to  transmit  therewith,  thereby,  or  therein 
electricity  in  such  manner  and  of  such  quanti- 
ties and  pressures  as  said  corporation  shall 
find  necessary  for  the  best  conduct  of  its  busi- 
ness." The  plaintiffs  charter  purports  to  au- 
thorize It  to  operate  the  lines  of  some  24  char- 
tered street  railway  companies,  through  the 
highways  mentioned  In  these  charters,  and  up- 
on a  multitude  of  other  specified  highways, 
and  for  the  purpose  of  operating  such  lines  of 
railways,  to  establish  anywhere  within  the 
state  plants  for  the  generation  of  electricity, 
and  to  transmit  by  wires  and  conductors  the 
electricity  so  generated  to  any  part  of  any 
line  of  railway  where  such  electricity  is  to 
be  used  or  applied,  and  to  place  these  wires 
or  conductors  across  or  along  all  streets  and 
highways  within  the  line  of  transmission. 
The  claim  Is  that,  in  granting  this  charter, 
the  Legislature  has  enacted  a  law  which  au- 
thorizes this  plaintiff  to  use  the  highways  in- 
dicated, which  may  include  every  highway 
within  the  limits  of  the  state,  for  the  main- 
tenance of  electric  wires  and  conductors,  and 
to  place  these  conductors  of  electric  power  at 
its  own  will,  either  over  or  under  tbe  high- 
way, uncontrolled  in  the  exercise  of  its  will 
by  the  authority  of  municipalities,  or  of  rail- 
road commissioners,  or  of  any  agent  of  the 
state.  This  claim  Is  unfounded.  The  power 
given  In  the  plaintiff's  charter  t^  construct 
and  operate  street  railways  is  given  subject 
to  all  general  laws  governing  the  construction 
of  railways  in  highwasrs,  and  the  power  giv- 
en in  section  8  to  use  highways  in  the  trans- 
mission of  electricity  Is  only  given  subject  to 
the  provisions  of  section  3905,  establishing 
the  exclusive  direction  of  the  municipality 
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in  the  mode  of  pladns  tii>e  wires  and  oondnct- 
ors  for  gnch  transmission.  The  language  of 
the  charter,  with  its  reference  to  the  General 
Statntes,  Indicates  the  legislative  Intent  tliat 
the  manlclpalitr  or  other  agent  of  the  state, 
and  not  the  plaintifC,  shall  determine  wheth- 
er tlie  electric  wires  and  condnctors  occupy- 
ing a  highway  shall  be  placed  under  or  OTer 
tlie  surface  of  the  highway. 

Tlie  rapid  and  marvelons  increase  in  the 
use  of  street  railways,  especially  In  their 
adaptation  to  through  travel,  which  followed 
tlie  legislation  of  1908,  Indicated  the  neces- 
sity of  additional  legislation,  directed  chiefly 
to  two  objects :  First,  to  place  street  railway 
companies,  as  well  as  steam  railroad  com- 
panies, under  the  supenrision  and  control  of 
tlie  board  of  railroad  commissioners  In  re- 
spect to  their  operation  and  fulfillment  of 
their  duties  to  the  public;  second,  to  make 
the  existing  control,  belonging  to  municipali- 
ties in  the  use  of  highways  by  street  rail- 
ways, subject  to  the  ultimate  and  supreme 
authority  of  the  railroad  commissioners. 
Tliese  objects  were  sought  to  be  accomplish- 
ed in  "An  Act  Concerning  the  Railroad  Com- 
missioners." Pub.  Acte  1901,  p.  1330,  C.  156. 
SecUons  1,  2,  12,  14,  and  15  of  the  act  are 
directed  to  the  former  object,  and  the  remain- 
ing sections  to  the  latter  object  The  act  was 
both  consistent  and  inconsistent  with  much 
existing  legislation,  and  did  not  attempt  to 
specify  the  legislation  which  was  impliedly 
repealed,  and  that  which  was  left  in  force. 
Some  light  is  thrown  on  this  question  by  the 
Revision  of  1902,  in  which  the  act  of  1901  is 
incorporated,  together  with  other  prior  leg- 
islation, especially  in  the  act  of  1893,  covei^ 
ing  the  same  ground.  We  had  occasion  to 
consider  the  act  of  1901  and  its  effect  upon 
the  act  of  1893,  and  to  determine  its  con- 
struction in  certain  particulars,  in  Hartford 
V.  Hartford  Street  By.  Co.,  75  Conn.  471,  53 
Atl.  1010.  As  the  law  now  stands  the  con- 
trol of  the  use  of  highways  for  street  rail- 
ways as  It  existed  prior  to  1901  remains  un- 
diminished.  The  municipal  autherlties  are 
still  the  agents  of  the  state  in  the  exercise  of 
that  control,  but  Jointly  with  the  railroad 
commissioners,  who,  in  some  particulars,  ex- 
ercise the  control  through  original  and  exclu- 
sive action,  and  may  exercise  it  in  all  par- 
ticulars, either  through  original  or  ap];>ellate 
and  final  action.  Wliatever  doubt  may  arise 
in  some  cases  whether  the  municipality  can 
act  in  the  first  instance  or  in  the  absence  of 
action  by  the  railroad  commissioners,  we 
think  it  dear  that  it  may  so  act  in  a  case 
like  the  one  before  us ;  that  is,  the  local  au- 
thorities may,  in  the  absence  of  action  by  the 
railroad  commissioners,  exercise  the  full  di- 
rection a^d  control  given  by  statute  in  re- 
spect to  placing  electric  wires  and  conduct- 
ors in  ttie  highways  by  a  street  railway  com- 
pany, for  the  purpose  of  transmitting  and  ap- 
plying electricity  as  the  motive  power  for 
operating  Its  railway,  subject,  however,  to 
final  action  of  the  railroad  commissioners. 


There  is  another  ooi^deratlaii,  affecting 
the  l^islation  of  1901,  espedaily  as  applica- 
ble to  the  present  case.  The  Judicial  i>ower 
vested  in  the  superior  court  extends  to  the 
protection  of  rights  of  person  or  property 
that  may  be  Invaded  by  executive  officers  or 
adminlstratirB  boards  in  tiie  unlawful  exer- 
cise of  administrative  powers  conferred  npon 
them.  Tlie  power  of  the  court  for  this  pur- 
pose may  be  invoked  tlirough  any  appropriate 
process  authorized  by  our  common  or  statute 
law.  For  many  years  our  law  has  recognized 
a  peculiar  and  informal  process  for  invoking 
this  power  called  "appeal."  The  process  has 
never  been  formally  recognized  as  one  appli- 
cable to  every  case  where  its  use  may  seem 
appropriate,  but  it  has  been  specially  author- 
ized in  many  cases,  covering  most  of  the  in- 
stances wliere  Important  l^islatlve  or  exec- 
utive functions  have  been  conferred  on  ad- 
ministrative I>oards.  During  the  colonial  pe- 
riod of  our  government,  all  power  was  vested 
in  the  General  Court  or  Assembly,  and  every 
exercise  of  i>ower  by  subordinate  officers  or 
tribunals  could  be  reviewed  by  an  appeal  to 
the  General  Court;  and  subordinate  courts 
and  tribunals  exercised  Iwth  Judicial  and  ad- 
ministrative power,  wlilch  might,  in  some 
instances,  be  invoked  by  appeal  from  acts  of 
executive  officers.  This  condition  continued 
until  1818,  when  our  Constitution,  which  dis- 
tributed the  powers  delegated  by  it  to  three 
distinct  and  separate  departments  of  govern- 
ment, was  adopted;  but,  after  the  adoption 
of  the  Constitution,  the  Informal  process  of 
appeal  was  retained,  as  a  convenient  means, 
in  certain  cases,  of  invoking  the  Judicial  pow- 
er, and  occasionally  the  law  authorizing  this 
process  purported  also  to  Impose  upon  the 
court  legislative  or  administrative  duties. 
Such  an  act  was  tliat  of  1895,  which  author- 
ized the  process  of  appeal  for  invoking  the 
judicial  power  in  protection  of  rights  of  prop- 
erty, invaded  by  the  unlawful  exercise  of  the 
administrative  power  vested  in  city  councils 
in  respect  to  street  railways  by  th^  act  of 
1893,  and  further  purported  to  authorize  the 
superior  court  to  exercise  all  the  purely  leg- 
islative and  administrative  powers  conferred 
upon  the  city  councils.  Pub.  Acts  1895,  p. 
630,  c.  283.  We  held  that  so  much  of  this  act 
as  purported  to  confer  upon  the  superior 
court  powers  essentially  and  merely  legis- 
lative was  inoperative.  Norwalk  Street  Ry. 
Co.'s  Appeal,  69  Conn.  576,  37  Atl.  1080,  38 
Atl.  708,  39  L.  B.  A-  794;  Halmo's  Appeal, 
72  Conn.  4,  43  Atl.  485.  At  the  session  of  the 
Legislature  following  these  decisions,  the  act 
of  1901,  above  considered,  was  passed.  In 
connection  with  one  main  purpose  of  that 
act — I.  e.,  to  secure  more  uniformity  in  the 
regulations  of  the  use  of  highways  by  street 
railways— the  act  of  1895  was  repealed,  and 
section  6  of  the  act  of  1901  provided  for  an 
appeal  from  any  decision,  denial,  order,  or 
direction  of  local  municipal  authorities,  witli 
respect  to  any  matter  relating  to  street  rail- 
ways, to  the  railroad  commissioners,  and  up> 
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oa  Bach  appeal  the  commlsBionen  tried,  de 
novo,  a!)  matters  brought  before  them,  and 
determined  the  administrative  questions  In- 
Toived.  Hartford  t.  Hartford  Street  Ry.  Co., 
76  Conn.  476,  53  Atl.  1010.  And  In  order  to 
retain  the  process  of  appeal  for  inroklng  the 
Judicial  power,  as  authorized  by  the  act  of 
1895,  section  8  of  the  act  of  1901  authorized 
an  appeal  from  any  action  of  the  railroad 
conimisslonera,  either  original  or  appellate, 
In  the  manner  provided  under  the  provisions 
of  section  8518  of  the  General  Statutes  (Re- 
Tlsal  1888).  The  section  referred  to  was  con- 
strued in  Spencer's  Appeal,  78  Conn.  301,  61 
Atl.  1010,  and  was  held  to  authorize  a  process 
for  Invoicing  the  power  of  the  superior  court 
for  protection  against  action  of  the  commis- 
sioners unauthorized  in  law  or  based  upon  a 
misconception  by  the  commisBloners  of  the 
Jaw  or  of  their  powers  and  duty,  but  that  the 
portlohs  of  the  section  imposing  upon  the 
court  the  strictly  administrative  duties  of  the 
commissioners  were  inoperative.  These  pro- 
visions of  the  act  of  1901  appear  in  the  Re- 
vision of  1902  as  sections  38S2  and  3884. 

We  think  the  Intent  of  the  Legislature  ex- 
pressed In  these  sections,  in  connection  with 
other  sections  relating  to  the  same  subject- 
matter,  and  especially  In  connection  with 
section  2  of  the  act  of  1887  (now  section  3905 
of  the  Revision  of  1902),  so  far  as  it  affects 
the  case  before  us,  is  that  any  action,  author- 
ized with  respect  to  any  matter  relating  to 
street  railways  that  shall  be  taken  by  local 
municipal  authorities,  may  be  retried  and 
determined  by  the  railroad  commissioners, 
and  that  one  injured  In  his  legal  rights  by 
unlawful  action  (whether  of  the  municipal 
board  or  of  the  board  of  street  commission- 
ers), in  the  exercise  of  the  specified  adminis- 
trative powers,  may  apply  to  the  superior 
court  or  a  Judge  thereof  sitting  In  chambers, 
through  the  original  process  called  "appeal," 
for  such  appropriate  relief  as  comes  within 
the  Judicial  power  vested  In  the  court,  and 
this  process  runs  against  the  municipal  board 
when  the  actual  Injury  complained  of  results 
from  the  unlawful  action  of  that  board.  But, 
as  was  said  in  Norwalk  Street  Ry.  Co.'s  Ap- 
peal and  Spencer's  Appeal,  supra,  the  statute 
does  not  transfer  the  purely  legislative  and 
administrative  powers  or  dnties,  either  of 
the  city  council  or  of  the  railroad  commis- 
sioners, to  the  superior  court  for  perform- 
ance by  that  court.  In  such  matters  the  ac- 
tion of  the  board  charged  with  their  perform- 
ance is  final. 

In  the  present  case,  the  actual  injury  com- 
plained of  resulted  from  an  order  made  by 
the  city  council.  In  the  exercise  of  its  power 
of  regulation,  which  the  plaintiff  claims  Is, 
as  to  Itself,  unlawful,  and  an  Injurious  in- 
vasion of  Its  legal  rights,  whether  made  by 
the  city  council  or  the  railroad  commission- 
ers. It  follows  that  the  trial  Judge  did  not 
err  in  entertaining  the  plaintiffs  application, 
but  did  err  in  holding  that  the  city  council 
tiad  no  power  to  make  the  order  complained 
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of,  and  erred  in  not  rendering  Judgment  that 
the  defendant  recover  Its  costs. 

There  is  error,  the  Judgment  appealed  from 
is  reversed,  and  the  cause  is  remanded,  in 
order  that  the  trial  Judge  may  render  Judg- 
ment for  defendant  In  accordance  with  this 
opinion.    The  other  Judges  concurred. 

(SI  Conn.  34) 
BARTLETT  v.  SEARS  et  aL 

(Supreme  Court  of  Errors  of  Connecticat.    June 
25.  J.90&) 

1.  Wnxs— AonoRs  to  CoNsiSTnE— Jubisdio- 

TION. 

A  suit  by  a  trustee  under  a  win,  for  conr 
strnction  of  the  will  concerning  the  disi>oeition 
of  a  tmst  fund  established  thereby,  is  proper- 
ly brought  in  the  county  of  the  testators  resi- 
dence, where  the  will  was  probated,  notwith- 
standing none  of  the  parties  reside  in  the  state. 

2.  SAXK  —  CONSTBUCTION  —  DESIONATION       OV 
DK  V ISEES— ' '  ISSUB' '— "IMIMDI ATB     ISSUE. ' ' 

The  primary  and  usual  meaning  of  the 
term  "issue,"  when  nsed  as  a  word  of  pnrcIiBse, 
is  descendants  of  every  degree,  and  is  not  equiv- 
alent to  "immediate  issue,  which,  by  the 
settled  construction  of  the  statnte  against  per- 
petuities, means  only  children. 

[Ed.  Note.— For  cases  in  point,  see. Cent  Dig. 
vol.  49,  Wills,  §{  1087,  1088. 

For  other  definitions,  see  Words  and  PhTasea, 
vol.  4,  pp.  3396,  8782-3792;   vol.  8,  p.  7683.] 

3.  Samk— WoBo  or  Puxohasb  ob  IiIKItatior. 

A  will  provided  for  a  trust  fund,  tlie  in- 
come,, or  such  portion  thereof  as  the  trustee 
might  consider  best,  to  go  to  Cr  and  upon  her 
death,  if  she  should  survive  testator,  leaving 
issue,  otherwise,  npon  testator's  deani,  If  C. 
should  leave  issue  surviving  liim,  the  trust  fund 
proper  was  to  be  paid  over  and  distrilmted 
among  and  in  trust  for  C.'s  issue,  in  pursu- 
ance of  the  terms  of  any  instrument  in  the  na- 
ture of  a  will  executed  by  C,  or,  in  the  absence 
of  such  instrument,  equally  among  snch  issue, 
but  if  C.  should  die  before  testator,  leaving  no 
issue  surviving  him,  or  should  survive  him  and 
die  leaving  no  issue  surviving  her,  other  dis- 
position was  to  be  made  of  the  fund.  The 
testator  was  69  years  old  when  the  will  was 
made  and  C.  was  then  13.  Held,  that  the 
word  "issue"  was  used  by  the  testator  as  a 
word  of  purchase,  and  not-  of  limitation. 

4.  Same— Genebaj,  Rules— Meaning  ot  Lan- 

OUAOE. 

The  primal^  and  usual  meaning  of  a  term 
used  in  a  will  is  to  govern,  unless  the  context 
shows  that  the  testator  employed  it  in  a  differ- 
ent sense;  and,  in  the  will  in  question,  it  was 
the  obvious  intent  of  the  testator 'to  secure  to 
C.  and  her  descendants,  if  any,  who  might  sur- 
vive her,  the  entire  benefit  of  the  trust  fund, 
subject  to  the  trust  created  by  the  testator  as 
to  C.,  and  such  as  C.  might  establish  as  to  her 
descendants :  and  the  facts  did  not  preclude 
the  testators  intending  the  use  of  the  word 
"issue"  in  its  ordinary  sense,  so  as  to  include 
grandchildren  of  C,  whether  the  distribution 
was  to  tie  per  stirpes  or  per  capita. 
6.  Same— Effect  of  REBXH.TiHa  Cokditions 
ON  Construction. 

The  object  to  be  accomplished  in  constru- 
ing a  will  is  to  ascertain  the  testator's  inten- 
tion from  the  language  used,  uninfluenced  by 
any  desire  to  protect  interests  which,  as  events 
turned  out,  he  may.  under  the  rules  of  law, 
have  left  unprotected,  for  a  will  cannot  be  dif- 
ferently construed  according  to  the  conditions 
at  the  time  of  distribution;  and,  while  the 
event  of  a  contingency  may  determine  that  a 
bequest  shall  take  effect,  while  a  different  event 
would   require  a  disposition   which   would  be 
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contrary  to  law  and  void,  and  thus  affect  the 
operation  of  the  will,  it  cannot  affect  its  con- 
struction. 

6.  FEBFETUITIES— BeUOTENESS  OV  I1IMITA.TION 

—Bequest  of  Reuaindeb  to  Issue. 

Where  a  will  gave  the  income  from  a  trust 
fund  to  C,  then  13  years  of  age,  for  life,  and 
the  fund  proper  to  her  issue  to  l>e  distributed 
in  pursuance  of  the  terms  of  any  instrument  in 
the  nature  of  a  will  executed  by  her,  and  in 
the  absence  of  such  instrument,  the  fund  to  l>e 
divided  equally  among  such  issue,  the  disposi- 
tion of  the  remainder,  in  the  absence  of  an  ex- 
ercise of  the  power  of  appointment,  would  be 
void,  as  agaiost  the  statute  of  perpetuities  in 
force  at  the  time  of  making  the  will  and  at  the 
testator's  death. 

7.  Wills— CoNSTEucTioN— Estates    Csbated 
—Life  Estate— Effect  or  Void  Fbovisiors 

AS  TO  ReUAINDEB. 

The  invalidity  of  the  provision  for  the  is- 
aue  of  C,  if  she  did  not  execute  the  power  of 
appointment,  would  not  affect  the  validity  of 
C.  8  life  interest ;  that  bein«  clearly  separable. 
&  Perpetuities  —  Rbmoteness  of  Liuita- 
tion— poweb  of  appointment — validitr 
.  of  exebcise  of  poweb. 

The  invalidity  of  the  provision  for  issue  of 
C,  in  case  she  did  not  exercise  the  i>ower  of  ap- 
pointment, would  not  destroy  her  power  of  ap- 
pointment among  her  issue,  provided  she  did 
not  violate  the  provisions  of  the  statute,  for  the 

Sower  could  only  be  exercised  by  an  act  during 
er  life,  taking  effect  on  her  death,  and  the 
term  would  not  necessarily  be  too  remote  under 
the  common-law  rule  against  perpetuities,  and  a 
power,  which  cannot  be  ezerdsed  except  within 
the  limits  of  that  rule,  is  not  invalid  because  the 
instrument  creating  it  purports  to  authorize, 
not  only  an  appointment  good  under  that  rule, 
but  one  which  would  be  void  under  that  rule, 
since,  in  legal  effect,  a  power  is  to  do  what  is 
lawful,  and  not  what  is  unlawful. 

9.  POWBBS— POWEB  OF  APPOINTMENT— VaUD- 

ITT  OP  Appointment  bt  Will. 

Whenever  a  power  of  appointing  bene- 
ficiaries under  a  will  is  exercised,  the  validity 
of  the  appointment  is  determined  by  the  same 
rule  as  if  the  testator,  who  created  the  i>ower, 
had  made  the  provision  in  his  will  in  favor  of 
the  same  appointee. 

10.  Perpetuities  —  Remoteness  of  Limita- 
tion— Poweb  of  Appointment. 

S.  willed  the  income  of  a  certain  fund  to 
O.  for  life,  and  the  fund  proper  to  the  issue  of 
C,  and  C.  was  given  power  to  control,  by  will, 
the  distribution  among  such  issue.  Beta,  that 
the  power  was  a  special  one,  and  the  remote- 
ness of  the  estates  which  it  purported  to  give 
must  be  measured  with  respect  to  the  common- 
law  rule  against  perpetuities,  from  the  death 
of  S.,  when  it  was  created. 

11.  Sake- E^ecxjtion  of  Poweb  of  Appoint- 
ment—VALiDiry. 

C.'s  will  recited  the  power  given  by  the 
will  of  8.,  and  appointed  tne  fund  to  her  hus- 
band in  trust,  to  divide  it  into  so  many  equal 
shares  as  there  should  be  living,  at  her  decease, 
child  or  children  of  C,  or  issue  of  any  then 
deceased,  and  thereupon  to  transfer  to  the  is- 
sue of  deceased  children  the  respective  shares 
by  representation  of  their  parents,  and  the 
share  set  apart  for  every  surviving  child  of  C. 
to  be  held  in  trust  during  bis  or  her  natural 
life,  and  paid  to  him  or  her  as  the  husband 
might  consider  best,  etc.,  with  full  power  to 
pay  over  and  convey  in  fee  simple,  to  any  such 
child  of  full  age,  any  part  or  all  of  the  share 
held  for  him  or  her,  free  from  the  trust,  and 
upon  the  decease  of  every  such  child,  to  trans- 
fer the  share  held  for  him  or  her  to  such  per- 
sons as  such  child  might  appoint  by  will  after 
reaching  the  age  of  21  years,  and,  in  default 
of  such  appointment,  to  such  persons  as  would 
take  in  case  of  intestacy.  Beti,  that  while  the 
trust  as  to  C.'s  children  was  active,  and  no 


child  could  absolutely  demand  any  part  of  the 
principal,  the  appointment  of  C,  as  to  her  chil- 
dren, was  not  ~void  for  remoteness,  since  the 
share  of  each  was  set  ai>art  from  the  de^th  of 
C,  who  was  living  at  the  death  of  S. 

12.  Same. 

The  life  estate  to  C.'s  children,  being  given 
to  the  immediate  issue  of  C,  who  was  in  being 
at  the  death  of  S.,  would  not  be  affected  by 
the  statute  of  perpetuities  in  force  at  his  death. 

13.  Same— Statutoby  Provisions— Effect. 
The  provisions  for  the  children  of  C.'s  chil- 
dren not  surviving  her,  not  being  for  her  im- 
mediate issue,  would  be  void  under  the  statute 
of  perpetuities,  in  existence  at  the  death  of  S., 
notwithstanding;  its  repeal  during  C.'s  life,  for 
the  statute  limited  the  testamentary  rights  of  S. 

14.  Wills  —  Construction  —  Bequest  to 
Class— Effect  of  Ikoapacity  of  Some  of 
Class. 

A  bequest  to  a  class,  to  be  equally  divided 
among  them,  inures  to  the  sole  benefit  of  such 
as  are  competent  to  receive  it;  and,  where  C. 
bad  two  children  surviving,  they  would  eadi 
take  one-half  of  the  life  interest  in  the  incomA 
under  the  appointment  in  her  willj  subject  to 
the  trust  provisions,  notwithstanding  the  in- 
validitj[  of  the  provision  as  to  the  children  of 
C.'s  children  not  surviving  her. 

15.  Pebpetuities  —  Remoteness  of  Limita- 
tion—Appointment OF  Remainder. 

The  appointment,  in  the  will  of  C^  of  the 
remainder  after  the  death  of  each  of  C.'s  sur- 
viving children,  was  void,  for  it  was  not  neces- 
sarily to  vest  until  the  death  of  C.'s  surviving 
children,  which  might  be  more  than  21  years 
after  the  death  of  C. 

16.  Wills— Void  Bequests— Bights  of  Bk- 
siDUABY  Legatee. 

Void  bequests  of  personal  property  inure  to 
the  benefit  of  a  residuary  legatee;  and,  where 
the  income  of  a  trust  fund  was  willed  to  C, 
with  power  to  appoint  the  beneficiaries  of  the 
remainder,  bnt  the  execution  of  the  power  waa 
void  in  part  as  againat  the  statute  of  perpetui- 
ties, the  portion  disposed  of  by  the  invalid  ap- 
pointment would  become  a  part  of  a  residuary 
bequest 

17.  Same— Actions  to  Gonstbub-^tjbisdic- 
TioN— Appointments  by  Wiix  of  Nonresi- 
dent Donee  of  Power. 

Where  a  trust  fund  is  created  by  the  will 
of  a  resident  testator,  and  a  x>ower  of  appoint- 
ment of  the  beneficiaries  is  attempted  to  be  ex- 
ercised by  a  nonresident  donee  of  the  power, 
and  part  of  the  funds  have  been  invested  in 
real  estate  in  other  states,  the  court  of  the 
testator's  domicile  has  authority  to  construe 
the  will  as  to  the  execution  of  the  trust  and  the 
validity  of  the  execution  of  the  power. 

Case  Beserved  from  Superior  Cotirt,  New 
London  County;   George  W.  Wheeler,  Judge. 

Suit  by  Francis  Bartlett,  trustee,  against 
Herbert  M.  Sears,  trustee  and  executor,  and 
others,  for  the  conatmction  of  the  will  ot 
John  F.  Slater.  Beserved,  on  a  finding  of 
facts,  for  the  advice  of  the  Supreme  Court 
of  Errors. 

Suit  by  a  trustee  under  the  will  of  John 
F.  Slater,  late  of  Norwich,  deceased,  who 
died  in  1884,  for  the  construction  of  certain 
provisions  in  the  will,  which  was  made 
shortly  before  his  decease,  and  admitted  to 
probate  shortly  after  It  The  action  was 
brought  to  the  superior  court  in  New  London 
coimty,  and  reserved  on  a  finding  of  facts 
for  the  advice  of  this  court  at  its  term,  to 
be  held  in  the  Second  judicial  district  In 
October,    1906.     By   stipulation   under  Gen. 
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St  1902,  I  483,  tbe  cause  was  tben  trans- 
ferred for  trial  at  the  Jane  term,  1908,  In 
the  Third  Judicial  district,  and  heard  there. 
AdTi'ce  that  none  of  the  estate  affected  by 
said  provisions  is  intestate.  The  will  Is 
printed  in  full  In'  the  report  of  Bartlett  ▼. 
Slater,  53  Conn.  102,  22  AtL  678,  56  Am. 
Rep.  73. 

Charles  C.  Ross,  for  plaintiff,  Francis 
Bartlett,  trustee.  Walter  S.  Schutz  and 
Stanley  W.  EUwards,  for  Herbert  M.  Sears, 
trustee  under  will  of  Caroline  B.  Sears. 
Anson  T.  McCook,  for  Herbert  M.  Sears, 
executor.  William  F.  Henney,  for  Elizabeth 
and  Phyllis  Sears,  minors.  Edward  M.  Day, 
for  executor  and  residuary  iegateei 

BALDWIN,  O.  J.  (after  stating  the  facts 
as  above).  None  of  the  parties  in  this  cause 
reside  In  this  state,  but  it  was  properly 
brought  in  New  London  county,  since  it 
concerns  the  disposition  of  a  trust  fund 
established  by  the  will  of  a  dtlzen  of  Nor- 
wich, admitted  to  probate  by  the  court  of 
probate  for  the  district  of  Norwich ;  and  all 
the  defendants  have  entered  appearances. 
John  P.  Slater,  the  testator,  bequeathed  to 
the  plaintiff  $1,000,000  hi  trust,  "to  hold, 
sdl,  invest  and  reinvest  the  same  at  public 
or  private  sale  from  time  to  time  in  such 
manner  as  'he  may  deem  prudent,  and  to  pay 
the  income  arising  therefrom  or  such  portion 
thereof  as  he  may  consider  best,  and  at 
such  times  as  he  sees  fit  to  my  granddaugh- 
ter Caroliner  Bartlett  daring  her  natural  life. 
Any  portion  of  said  income  which  shall  not 
be  BO  paid  over  to  her  by  said  trustee  shall  be 
invested  by  him  and  form  part  of  said  trust 
estate  -with  like  powers  as  to  investment, 
sale  and  reinvestment."  At  the  date  of  the 
will  the  testator  was  69  years  old,  and 
Caroline  Bartlett  was  13  years  old.  This 
granddaughter  and  his  son,  William  A.  Slat- 
er, were  his  only  heirs  at  law.  She  after- 
ward became  the  wife  of  Herbert  M.  Sears, 
and  died  in  1908,  leaving  two  minor  daugh- 
ters as  her  sole  surviving  issue.  The  will 
contained  this  further  provision:  "Upon  the 
decease  of  my  said  grand  daughter  If  she 
shall  survive  me  leaving  Issue,  otherwise  up- 
on my  death  if  my  said  grand  daughter  shall 
leave  issue  surviving  me,  then  to  pay  over 
and  distribute  said  trust  fund  and  any  un- 
distributed income  thereof  to  and  among  and 
In  trust  for  such  Issue  of  my  deceased  grand 
daughter  in  pursuance  of  the  terms  of  any 
Instrument  tn  the  nature  of  a  will  executed 
by  such  deceased  grand  daughter  according 
to  the  laws  of  this  state,  or  in  the  absence  of 
such  instrument  executed  by  her,  then  to 
pay  over  and  distribute  the  same  equally 
among  such  Issue.  If  my  said  grand  daughter 
shall  die  before  me  leaving  no  issue  surviv- 
ing me  or  shall  survive  me  and  die  leaving 
no  issue  surviving  her,  then  upon  the  happen- 
ing of  either  contingency  three  bimdred 
thousand  dollars  of  said  trust  fund  shall 
Im  paid  to  said  Francis  Bartlett  as  and  for 


bis  own  estate,  and  the  remainder  of  said 
trust  fund,  principal  and  Interest  shall  be 
paid  over  and  distributed  by  said  trustee 
to  my'  helrs-at-law."  The  trustee  asks  us 
whether  these  dispositions  of  the  remainder 
are  valid. 

The  primary  and  usual  meaning  of  the 
term  "issue,"  when  used  as  a  word  of  pur- 
chase, is  descendants  of  every  degree.  Dav;- 
enport  v.  Hanbury,  3  Ves.  Jr.  258;  Leigh  v. 
Norbury,  13  Ves.  Jr.  340;  Hawkins  on  the 
Interpretation  of  Wills,  *87;  Soper  v.  Brown, 
136  N.  y.  244,  82  N.  E.  768,  32  Am.  St  Rep. 
731;  Pearce  v.  BIckard,  18  R.  I.  142,  26  Atl. 
38,  19  Ia  R.  A.  472,  49  Am.  St  Rep.  755. 
It  was  used  by  the  testator  as  a  word  of 
purchase,  and  not  of  limitation.  His  grand- 
daughter had  no  full  life  estate,  since  the 
trustee,  at  his  discretion,  could  withhold 
any  part  of  the  Income  from  her,  and  her 
issue,  should  she  leave  any  surviving  her, 
were  to  take  a  very  different  estate,  proceed- 
ing from  her  exercise  of  a  power,  or  In  de- 
fault of  that,  from  a  direct  bequest.  The 
primary  and  usual  meaning  of  a  term  used 
in  a  will  is  to  govern,  unless  the  context 
shows  that  the  testator  employed  it  in  a 
different  sense,  If,  thus  construed,  the  pro- 
visions of  the  will,  as  applied  to  his  estate, 
have  an  intelligible  and  sensible  Import 
Leake  v.  Watson,  60  Conn.  498,  506,  21  Atl. 
1075 ;  Connecticut  T.  &  S.  D.  Co.  v.  Chase, 
75  Conn.  683,  692,  55  Atl.  171.  It  was  ob- 
viously the  Intention  of  the  testator,  in  the 
win  now  in  question,  to  secure  to  Caroline 
Bartlett  and  her  descendants,  if  any,  who 
might  survive  her,  the  entire  benefit  of  the 
trust  fimd,  subject  to  the  trusts  which  be 
had  established  as  to  her,  and  she  might 
establish  as  to  them.  Sudi  an  Intention  was 
natural  and  reasonable. 

There  are  but  two  clauses  In  the  will  which, 
by  possibility,  could  be  considered  as  Indicat- 
ing an  intention  to  use  "issue"  otherwise  than 
as  expressive  of  its  primary  and  usual  mean- 
ing. One  is  that  providing  for  the  event  of  his 
granddaughter's  dying  before  him  leaving  Is- 
sue. It  is  argued  that  while  a  man  of  69 
might  well  anticipate  the  marriage  of  a  girl 
of  13,  and  the  contingency  of  her  death,  leav- 
ing children,  during  his  own  lifetime,  It  is 
highly  Improbable  that  he  should  contem- 
plate living  to  see  her  have  grandchildren. 
That  event  however,  might  have  occurred 
within  20  years  from  the  date  of  the  will, 
and,  "All  men  think  all  men  mortal,  but 
themselves."  It  is  also  coupled  with  the  pro- 
vision for  her  dying  after  Iilm  leaving  Issue, 
and  her  dying  after  him  leaving  only  grand- 
children, or  leaving  children  and  the  issue 
of  deceased  children,  was  an  event  which  be 
must  have  considered  as  not  improbable. 
The  other  clause  to  be  particularly  consider- 
ed Is  that  creating  the  ultimate  remainder 
in  favor  of  her  surviving  Issue  equally,  in 
the  absence  of  an  instrument  of  appointment 
An  equal  distribution,  however,  is  as  natural 
a  provision  ia  the  case  of  grandchiiareu  as 
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of  children,  and  this  daase  Is  fully  consist-  i 
ent  with  an  Intent  to  use  the  word  "issue" 
in  its  primary  and  usual  sense,  whether  It 
be  construed  as  requiring  a  distribution  per 
capita  or  per  stirpes.  See  Raymond  v.  HIll- 
bonse,  45  Ck>nn.  467,  29  Am.  Rep.  688;  Heath 
T.  Bracroft,  49  Conn.  220;  Soper  t.  Brown, 
1S6  N.  T.  244,  82  N.  SL  768,  82  Am.  St  Rep. 
781. 

The  general  Intent  of  the  testator  is  plain. 
It  was  to  secure  the  whole  of  this  fund  to 
Caroline  Bartlett,  and  those  of  her  descend- 
ants who  might  survire  her-  Had  she  died 
leaving  as  such  two  grandchildren.  Instead 
of  two  daughters,  it  cannot  reasonably  be 
supposed  that  the  testator  would  have  wish- 
ed to  divert  the  fund  in  part  to  their  father, 
and  the  balance  to  bis  own  heirs  at  law. 
Those  heirs  were  their  uncle  and  their  mother. 
Such  a  division,  if  she  had  died  insolvent, 
might  have  left  them  penniless,  and  in  any 
event  would  have  excluded  them  from  any 
direct  benefit  as  purchasers  under  the  will. 
It  was  suggested  at  the  bar  that  a  will  pro- 
viding for  future  contingencies  might  proper- 
ly be  dlfTerently  construed  according  to  what 
In  fact  might  be  the  event  On  the  contrary, 
the  only  endeavor  of  the  court  must  be  to 
ascertain  the  testator's  intention  from  the 
language  which  he  used,  uninflucAiced  by  any 
desire  to  protect  interests  which,  as  things 
turned  out  he  may,  under  the  rules  of  law, 
have  left  unprotected.  Jackson  v.  Aisop^ 
67  Conn.  249,  34  Atl.  1106.  The  event  of  a 
contingency  may  determine  that  a  bequest 
shall  take  effect  although  in  another  event 
a  different  disposition  of  the  property  was, 
under  the  terms  of  the  will,  to  have  been 
made,  which  would  have  been  contrary  to 
law  and  void.  Thresher's  Appeal,  74  Oonn. 
40,  49  Atl.  861.  Such  evenU  may  thus  af- 
fect the  operation  of  the  will,  but  never  its 
construction.  White  v.  Allen,  76  Conn.  185, 
188,  56  Atl.  519. 

As,  then,  the  word  "issue"  in  Mr.  Slater's 
will  must  receive  Its  primary  and  usual  mean- 
ing, it  follows  that  under  the  statute  of  per- 
petuities In  force  when  It  was  made  and  at 
the  death  of  the  testator,  the  gift  in  remain- 
der to  the  issue  of  Mrs.  Sears,  in  the  absence 
of  an  instrument  exercising  her  power  of 
appointment  was  void.  "Issue"  is  not  equiv- 
alent to  "immediate  issue";  and  "immediate 
issue,"  by  the  settled  construction  of  that 
statute,  meant  only  children.  Tingler  v. 
Ohamberlin,  71  Conn.  466,  42  Atl.  71&  The 
invalidity  of  this  provision  for  the  issue  of 
Mrs.  Sears  did  not  affect  the  validity  of  her 
life  interest  under  the  trust;  that  being  clear- 
ly a  separable  part  of  the  testator's  scheme 
of  disposition.  Andrews  v.  Rice,  53  Conn. 
566,  5  Atl.  823.  Nor  did  it  destroy  her  power 
of  appointment,  provided  It  should  be  exercis- 
ed with  due  regard  to  the  prohibitions  of 
the  statute.  The  appointment  could  only  be 
by  an  act  done  during  her  life,  and  taking 
effect  upon  her  death.    The  time  fOr  making 


it  was  therefore  not  too  remote  under  the 
common-law  rule  against  perpetuities.  A  pow- 
er which  cannot  be  exercised,  except  at  a 
time  within  the  limits  of  that  rule,  is  not  In- 
valid because  the  Instrument  creating  it  pur- 
ports to  authorize,  not  only  an  appointment 
which  would  be  good  under  that  rule,  but 
one  that  would  be  void  under  that  rule.  Gray 
on  Perpetuities  (2d  EA.)  pp.  376,  399. 

Every  testamentary  power  of  appointment 
by  will.  In  favor  of  the  issue  of  a  certain  per- 
son, would  on  its  face  appear  to  authorize  ita 
exercise  in  favor  of  the  issue  of  the  remotest 
generation.  In  legal  effect,  however.  It  18 
a  power  to  do  what  is  lawful,  and  not  what 
is  unlawful.  Hlllen  v.  Iselln,  144  N.  7.  365, 
39  N.  E.  368.  Whenever  such  a  power  is  in 
fact  exercised,  the  validity  of  the  appoint- 
ment is  determined  by  precisely  the  same  rule 
as  If  the  original  testator,  who  created  the  . 
power,  had  made  in  his  own  will  the  same 
provision  in  favor  of  the  same  appointee. 
Gray  on  Perpetuities  (2d  Ed.)  I  526b;  Al- 
bert V.  Albert,  68  Md.  352,  12  Atl.  11;  Gra- 
ham V.  Whltridge,  99  Md.  249,  67  Atl.  609, 
58  Atl.  36,  66  L.  R.  A.  408.  This  must  be 
true,  since  the  appointee  really  takes  from 
the  original  testator;  the  donee  of  the  power 
acting  as  a  mere  conduit  of  the  former's 
bounty. 

Mrs.  Sears  left  a  will,  which  has  been  duly 
admitted  to  probate  in  Essex  county,  Mass. 
of  which  she  was  an  inhabitant  It  Is  an  in- 
strument executed  according  to,  the  laws  of 
this  state  concerning  the  execution  of  wills.  In 
this  will  she  recited  the  power  given  her  In  the 
will  of  her  grandfather,'  and  then  gave,  de- 
vised, and  appointed  the  trust  fund  to  her 
husband  in  trust  "to  divide  said  fund  and 
property  into  so  many  equal  shares  as  tbe^e 
shall  be  living  at  my  decease  child  or  children 
of  mine,  or  issue  of  any  then  deceased,  and 
thereupon  to  transfer,  pay  over  and  convey.  In 
fee  simple,  one  of  said  shares  to  or  among  the 
then  living  issue  of  every  then  deceased  dilld 
of  mine  by  representation  of  its  parent  And 
the  share  so  set  apart  for  every  then  livlns 
child  of  mine  to  continue  to  hold  In  trust  dur- 
ing his  or  her  natural  life,  and  to  pay  to  him 
or  her  the  net  Income  arising  therefrom  or 
such  portion  only  thereof  as  my  said  husband 
may  consider  best  and  at  such  times  as  he 
may  see  fit,  or  to  apply  the  same  to  the  sup- 
port and  education  of  such  child,  and  any  ef 
said  income  which  shall  not  be  paid  ov^r  to 
any  such  child.  Or.  so  applied,  shall  be  added 
to  the  principal  or  capital  of  the  trust  fund 
then  held  for  him  or  hee  as  part  thereof 
thenceforth.  And  I  give  to  my  husband  full 
power  in  his  absolute  and  uncontrolled  dis- 
cretion to  pay  over,  transfer  and  convey  in 
fee  simple  to  any  such  child  who  has  arrived 
at  full  age  any  part  or  the  whole  oi  the  prin- 
cipal or  capital  of  the  share  theh  held  in  trnst 
for  such  child,  free  and  discharged  thence- 
forth from  any  trust  But  the  power  so  to 
retain  and  add  to  the  ca^t&I  such  part  of 
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such  Income  as  he  shall  see  fit  and  also  the 
power  to  pay  over,  transfer  and  convey  to  any 
child  of  fall  age  any  part  or  the  whole  of 
the  principal  or  capital  of  the  share  then  held 
In  trust  for  such  child  are  given  to  my  said 
husband  only  and  not  to  any  other  trustee. 
And  every  other  trustee  than  my  said  hus- 
band shall  pay  the  whole  net  Income  of  every 
trust  fund  imto  that  child  of  mine  for  whose 
beneflt  the  same  Is  held  In  tmst,  or  to  bis 
or  her  guardian,  If  any,  but  without  any  pow- 
er of.  alienation  or  anticipation  on  the  part  of 
any  such  child,  and  none  of  the  said  Income 
shall  be  subject  to  the  claims  or  control  of 
any  husband,  wife  or  creditor  of  any  such 
child.  And  upon  the  decease  of  every  such 
child  of  mine,  to  transfer,  pay  over  and  con- 
vey the  principal  or  capital  of  the  trust  prop- 
erty then  held  for  his  or  her  beneflt  unto  such 
person  or  persons,  and  to  such  uses,  as  he 
or  she  shall  direct  or  appoint  by  any  last  will 
or  Instrument  In  the  nature  of  a  last  will, 
executed  and  attested  as  such  after  arrival 
at  the  age  of  twenty-one  years;  but  in  de- 
fault of  such  appointment,  then  to  the  same 
persons,  for  the  same  estates  and  In  the  same 
proportions,  as  would  have  taken  the  same  If 
such  child  had  died  owning  the  same  property 
in  his  or  her  own  right  and  Intestate." 

The  power  which  It  was  thus  sought  to 
exercise  was  a  special  one.  The  remoteness 
of  the  estates  which  it  purports  to  give  must 
therefore  be  measured  from  the  time  when  it 
was  created — that  Is,  from  the  death  of  John 
T.  Slater — so  far  as  respects  the  common-law 
rule  against  perpetuities.  Lawrence's  Appeal, 
136  Pa.  34S,  20  Atl.  521,  11  h.  R.  A.  85,  20 
Am.  St  Rep.  925.  Upon  the  decease  of  Mrs. 
Sears  the  estates  in  favor  of  the  then  living 
iBBue  of  any  of  her  children  who  might  die 
before  her  were  to  become  vested,  the  legal 
title  absolutely,  and  the  beneficial  interest  im- 
mediately and  unalterably.  The  legal  title 
supporting  the  estates  in  favor  of  her  chil- 
dren yfAs  Ukewlee  then  to  become  absolutely 
Tested,  as  well  as  the  beneficial  interests  in 
the  income  for  the  life  of  each  child ;  but  It 
was  not  so  with  the  interests  in  remainder 
after  eadi  life  estate.  The  trust  was  an  ac- 
tive one.  Neither  child  had  an  absolute  right' 
to  demaAd  any  part  of  the  principal  from  the 
trustee  during  her  life ;  and  in  default  of  any 
appointment  by  will  her  share  was  to  go  to 
otliers,  not  by  descent,  but  as  purchasers  un- 
der the  power  given  to  her  mother  by  the  will 
of  John  F.  Slater.  It  was,  however,  set  apart, 
as  hers,  from  the  date  of  her  mother's  death, 
and  a  certain  interest  <or  life  in  the  Income 
was  then  created  in  her  favor.  This  interest, 
having  thus  vested  Immediately  after  the  ex- 
piration of  a  life  which  was  in  being  at  the 
dearth  of  John  F.  Slater,  fell  within  the  limits 
of  time  fixed  by  the  common-law  rule,  and 
was  therefore,  so  far  as  concerns  that,  not 
Told  for  remoteness.  Connecticut  T.  &  8.  D. 
Co.  V.  Hollteter,  74  Conn.  228,  232,  60  Atl. 
750;  Pulitzer  v.  Livingstone,  89  Me.  8S9,  86 
AtL  634;  Johnston's  Estate,  186  Pa.  179,  185, 


39  Atl.  879,  64  Am.  St.  Rep.  621.  It  was  also 
an  estate  given  to  the  Immediate  issue  of  one 
in  being  at  the  death  ^f  John  F.  Slater,  and 
so,  considered  by  itself,  was  not  affected  by 
the  statute  of  perpetuities  which  was  in  force 
at  his  death. 

Was  It  affected,  either  by  the  rule  or  the 
statute,  on  account  of  the  manner  in  which  it 
was  linked  in  the  exercise  of  the  power,  with 
other  interests  more  remote  in  character? 
Here  again  the  test  must  be  the  effeot  which 
would  properly  have  been  given  to  the  win 
of  John  F.  Slater  had  he,  in  lieu  of  the  provi- 
sions which  have  been  qnoted,  I)eqneathed  the 
principal  of  the  trust  fund  In  remainder  to 
those  to  whom  Mrs.  Sears  has  attempted  to 
send  it  by  her  will ;  for,  although  the  Ertatnte 
was  repealed  before  this  will  was  executed, 
it  limited  the  testamentary  right  of  Mr.  Slat- 
er, and  it  is  that  right  upon  which  hers  de- 
pends and  by  which  It  Is  exactly  measnried. 
One  to  whom  a  power  of  appointment  is  given 
by  will  stands  to  the  testator  substantially  in 
the  position  of  an  agent  toward  his  principal. 
An  agent  cannot  do  that  which  the  principal 
cannot  do.  Such  a  bequest  by  John  F.  Slater 
would  have  been  to  such  children  of  his 
granddaughter  as  might  survive  her,  "or"  the 
issue  of  any  child  of  )iers  who  might  have 
died  before  her ;  the  fund  to  be  divided  into 
a  corresponding  number  of  equal  shares,  one 
of  which  was  to  pass  at  once  to  the  issue  of 
any  deceased  child,  and  each  of  which,  In  the 
case  of  a  surviving  child,  was  to  be  held  upon 
a  long  trust,  with  remainder  over.  As  this 
would  contemplate  a  provision,  both  for  cbilr 
dren  and  grandchildren  of  Mrs.  Seara,  should 
she  leave  grandchildren  by  a  deceased  child, 
it  is  plain  that,  so  far  as  the  interest  in  the 
grandchildren  Is  concerned,  it  would  be  too 
remote  under  the  statute.  The  word  "or" 
cannot  fairly  be  understood  as  an  alternative 
provision,  under  which  grandchildren  by  a 
deceased  child  would  take  only  If  there  were 
no  children. 

A  class  gift,  however,  might  have  been  cre- 
ated by  Mr.  Slater,  in  which  the  class,  as  de- 
scribed, contained  some  members  who  were, 
and  others  who  were  not,  capable  of  taking 
the  estate  bequeathed  to  them,  with  the  re- 
sult that  the  entire  estate  would  pass  to  those 
of  the  former  description.  Mrs.  Sears  for 
certain  purposes  could,  in  effect,  make  a  will 
for  him.  The  language  of  her  will,  with  re- 
spect to  those  purposes,  may  fairly  be  read 
as  intended  for  the  beneflt  of  such  a  class. 
In  1903,  wlien  she  executed  it  she  had  two 
daughters,  as  the  only  Issue  of  her  marriage. 
One  was  10  years  old,  and  the  other  8.  She 
would  naturally  wish,  under  such  circum- 
stances, to  provide  for  her  children  whether 
their  number  should  be  Increased  or  not 
without  discrimination,  and  to  let  the  issue 
of  any  who  might  not  survive  her  take  as 
the  representatives  of  their  parent  To  ac- 
complish this  purpose  she  formed  a  class 
consisting  of  her  children,  who  would  be  com- 
petent to  take,  and  ot  Oie  issue  ot  any  de- 
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ceased  children,  who  would  be  Incompetent 
to  take.  The  fund  was  a  unit.  The  number 
of  shares  Into  which  it  was  to  be  divided 
could  only  be  ascertained  upon  her  decease, 
and  when  then  ascertained  was  unalterable. 
A  bequest  to  such  a  class,  to  be  equally  di- 
vided among  them,  inures  to  the  sole  benefit 
of  such  as  are  competent  to  receive  it 
Downing  v.  Marshall,  23  N.  Y.  366,  373,  80 
Am.  Dec.  280.  The  trust  fund  Is  therefore 
to  be  divided  into  two  shares,  only;  the 
class,  as  formed  upon  the  decease  of  Mrs. 
Sears,  consisting  of  the  two  daughters,  who 
were  living  when  she  made  her  will.  Each  of 
these,  being  her  "immediate  Issue,"  was  com- 
petent to  take  under  the  statute  against  per- 
petuities, and  took  within  the  time  allowed 
by  the  common-law  rule  against  periwtulties. 
Being  competent  to  take,  all  the  provisions 
in  their  favor  which  were  to  take  full  effect 
during  their  lives  are  valid.  The  terms  of 
the  trust,  to  endure  for  their  lives,  are  not 
beyond  the  authority  given  by  the  will  of  Mr. 
Slater.  Their  father,  in  his  discretion  as 
trustee,  may  give  to  each  her  full  share  of 
the  fund  at  her  majority,  for  if  she  reach- 
es full  age,  it  must  be  within  21  years  from 
her  mother's  decease,  and  her  mother  was  in 
being  when  John  F.  Slater  died.  The  will 
of  Mrs.  Sears  is  to  receive  the  same  construc- 
tion in  these  respects  as  if  she  had  designated 
her  two  daughters  by  their  individual  names. 
Gray  on  Perpetuities  (2d  Ed.)  !§  523c,  523d. 

DilFerent  considerations  apply  to  the  re- 
mainder Interests,  which  Mrs.  Sears  attempt- 
ed to  create,  to  take  efCect  after  the  decease 
of  each  child.  No  estate  In  the  principal  of 
the  fund  was  given  by  her  to  either  child. 
There  was  no  such  general  power  of  appoint- 
ment, by  either  deed  or  wUl,  as  might  have 
been  construed  to  carry  an  equitable  title. 
Gray  on  Perpetuities,  |  524.  The  trustee  may 
or  may  not  exercise  his  discretion  in  favor  of 
either  at  her  majority,  should  she  reach  that 
age,  and  should  he  be  then  living.  During 
the  life  of  each  daughter,  she  can  do  no  act 
immediately  affecting  the  principal  of  her 
share.  It  is  to  devolve  on  persons  to  be  first 
determined  on  her  death,  which  may  occur 
far  later  than  21  years  after  the  decease  of 
her  mother.  The  vesting  of  the  beneficial  In- 
terests In  the  principal  could  not  have  been 
so  long  postponed  by  any  direct  provision  in 
the  will  of  John  F.  Slater,  and  therefore 
could  not  be  under  the  testamentary  power 
granted  by  him  to  Mrs.  Seats.  Gray  on  Per- 
petuities (2d  Ed.)  S§  514-516.  It  is  also,  by 
reason  of  the  statute  of  perpetuities,  fatal 
to  the  alternative  remainder  in  favor  of  those 
who  would  take  by  law  intestate  estate  of  a 
child,  dying  without  exercising  her  power  of 
appointment,  that  this  might  send  the  fund  to 
those  neither  In  being  at  the  death  of  John 
F.  Slatet  nor  the  children  of  such  persons. 
It  follows  that  the  power  of  appointment  giv- 
en in  the  win  of  Mrs.  Sears,  and  also  the  re- 
mainder over  in  default  of  an  appointment 
under  tliat  power,  are  void.     These  provi- 


sions, however,  do  not  necessarily  defeat  or 
abridge  the  prior  estates,  which  were  to  take 
full  effect  during  the  lives  of  her  children. 
They  are  separable  from  these,  and,  to  carry 
the  scheme  of  disposition  fund  in  the  will  of 
Mrs.  Sears  Into  effect,  as  far  as  may  be,  com- 
ports best  with  her  manifest  intention.  The 
will  of  John  F.  Slater  purported  to  require 
the  trustee,  upon  the  death  of  Mfsl  Sears,  to 
pay  over  and  distribute  the  trust  fiud  to  and 
among  and  in  trust  for  her  Issue,  "in  pursu- 
ance of  the  terms  of  any  Instrument  in  the 
nature  of  a  will  executed  by  her  according  to 
the  laws  of  this  state,  or,  in  the  absence  of 
such  instrument  executed  by  her,  then  to  pay 
over  and  distribute  the  same  equally  among 
such  issue."  She  has  left  an  Instrument  of 
the  kind  described,  but  its  terms  can  be  giv- 
en effect  only  In  part  This  does  not  pre- 
sent the  case  of  the  absence  of  such  an  in- 
strument. The  instrument  exists,  and  is  ef- 
fectual to  convey  valuable  interests  to  those 
whom  it  was  intended  to  benefit  To  sup- 
port it  as  far  as  may  be  carries  out  pro  tan- 
to,  the  manifest  Intent  of  Jolm  F.  Slater,  as 
well  as  of  Mrs.  Sears,  and  prevents  the  oc- 
currence of  a  contingency,  upon  which  his  will 
purported  to  create  a  void  remainder. 

Void  bequests  of  personal  property  Inure  to 
the  benefit  of  a  residuary  legatee.  Bristol  v. 
Bristol,  53  Conn.  242,  255,  5  Atl.  687.  The  re- 
siduary bequest  to  William  A  Slater  Invested 
him  with  the  equitable  title  to  the  share  of 
the  trust  fund  to  be  set  apart  for  each  of  the 
daughters  of  Mrs.  Sears,  subject  to  the  inter- 
ests created  in  her  favor  during  her  life  by 
her  mother's  will,  and  to  the  power  of  lier  fa- 
ther, as  trustee,  to  transfer  to  her,  at  her  ma- 
jority, all  or  any  part  of  the  principal.  Mr. 
Slater  has  filed  a  brief,  making  no  claim  as 
residuary  legatee,  but  stating  his  belief  that 
in  his  father's  will  the  word  "Issue"  was  em- 
ployed in  the  sense  of  "children,"  and  that 
the  testator  meant  to  provide  for  the  chil- 
dren only  of  Mrs.  Sears  by  his  provision  for 
the  disposition  of  the  remainder,  In  the  ab- 
sence of  a  testamentary  Instrument  in  which 
she  effectually  exercised  her  power  of  ap- 
pointment The  court,  while  fully  appreci- 
ating the  motives  leading  the  residuary  leg- 
atee to  pursue  this  course,  must  take  the  will 
of  John  F.  Slater  as  It  is  written,  and  be  guid- 
ed solely  by  the  rules  of  law  in  giving  it  its 
true  construction. 

The  plaintiff  has,  as  trustee,  from  time  to 
time,  purchased  and  now  holds  real  estate  in 
New  York,  Illinois,  and  Missouri,  paid  for  out 
of  the  trust  fund.  The  fund  has,  under  his 
administration,  been  considerably  increased, 
and  none  of  the  parties  lo  Interest  have  chal- 
lenged in  this  proceediog  the  propriety  of 
these  investments.  Notwithstanding  this  con- 
version of  personalty  Into  realty,  as  the  plain- 
tiff is  accountable  before  the  courts  of  Con- 
necticut for  the  execution  of  this  trust  which 
was  created  by  the  will  of  a  domiciled  inhab- 
itant of  Connecticut,  it  is  within  our  province 
to  advise,  without  reserve,  as  to  the  construc- 
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tion  of  that  will,  and  also  as  to  that  of  Mrs. 
Sears,  though  she  was  a  domiciled  Inhabitant 
of  another  state,  so  far  as  she  attempted  to 
exercise  her  power  of  appointment  dlarke's 
Appeal,  70  Conn.  195,  210,  218,  39  Atl.  155; 
Clarke  v.  Clarke,  178  U.  S.  186,  192,  20  Sup. 
Ct  873,  44  L.  Ed.  1028. 

The  superior  court  Is  advised  that  (1)  Mrs. 
Caroline  B.  Sears  exceeded  her  power  of  ap- 
pointment ;  (2)  the  limitation  of  both  the  stat- 
ute and  rule  against  perpetuities  began  to 
run  from  the  death  of  John  F.  Slater ;  (3)  the 
terms  of  the  appointment  made  by  Mrs.  Sears 
created,  in  certain  respects,  a  perpetuity ;  (4) 
the  appointment  is  severable,  and  not  wholly 
bad ;  (5)  so  much  thereof  is  valid  as  provides 
for  a  trust  during  the  life  of  each  daughter  of 
Mrs.  Sears,  subject  to  a  right  in  the  presoit 
trustee,  in  his  discretion,  to  transfer  all  or 
any  part  of  her  share  In  the  fund  to  her,  on 
her  majority";  (6)  none  of  the  trust  fund  is 
Intestate  estate  of  John  F.  Slater;  (7)  the 
beneficial  interest  in  the  fund  belongs  to  Wil- 
liam A.  Slater  as  residuary  legatee  of  John 
F.  Slater,  subject  to  the  life  interest  of  each 
of  said  daughters  of  Mrs.  Sears  in  her  share 
thereof,  and  to  the  right  above  described  of 
their  father,  as  trustee ;  (8)  the  trust  fund  is 
no  part  of  the  estate  of  Mrs.  Sears ;  and  (9) 
the  plaintltt,  as  trustee,  is  accountable  before 
the  courts  of  this  state  for  the  entire  trust 
fund,  notwithstanding  his  investments  of 
part  thereof  In  real  estate. 

No  costs  will  be  taxed  In  this  court  The 
other  Judges  concurred. 

(80  Conn.- 681) 

DRESSER  et  al.  v.  HARTFORD  LIFE  INS. 
CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    June 
9,  1908.) 

1.  IKBUBANOE— Mtjtual     Insukanci!:  —  Reotj- 
I.ATION— Action— Pabties— Common   Inteb- 

X8I. 

Certificate  holders  in  the  safety  fund  de- 
partment of  an  insurance  company  were  prop- 
erly joined  in  a  suit  for  relief  for  mismanage- 
ment, under  Gen.  St  1902,  §  617,  authorizing 
joinder  of  persons  having  a  common  interest  in 
the  subject  of  the  action. 

2.  Equity  —  Bnx— Pabiieb— Multifabious- 

NXS3. 

Where,  in  a  suit  by  certificate  holders  of 
an  insurance  company  to  restrain  alleged  mis- 
management and  to  have  their  rights  declared, 
the  complaint  was  sufficiently  broad  to  permit 
proof  of  facts  sbowing  that  the  insurance  com- 
pany and  its  officers,  made  defendants,  jointly 
Participated  in  the  alleged  misappropriation  of 
ands  and  mismanagement  of  the  business  of 
the  "safety  fund"  department  in  which  com- 
plainants were  interested,  and  that  defendant 
security  company  was  the  custodian  of  the 
funds  the  ownership  of  which  was  in  contro- 
versy, the  complaint  was  not  multifarious  in 
joining  the  insurance  company,  its  officers  and 
directors,  and  the  surety  company,  under  Gen. 
St  1902,  i  618,  authorizing  the  joinder  of  per- 
sons having  an  interest  in  the  controversy  whose 
presence  is  necessary  to  a  complete  determina- 
tion of  the  controversy. 

3.  Same — Misjoinder— Effect. 

Misjoinder  of  a  party  defendant  in'  a  suit 
for  equitable  relief  is  not  effective  to  defeat  the 


action  as  to  other  proper  parties,  but  only  pre- 
vents a  recovery  against  the  party  improperly 
joined,  as  expressly  provided  by  Gen.  St  190^ 
I  622. 

4.  iNstJBANCE— Mutual  Insubance— Regula- 
tion—Action — Complaint — Construction. 

Where  a  complaint  alleged  that  defendant 
insurance  company,  both  before  and  after  the 
issuance  of  certain  certificates  of  insurance  in 
its  safety  fund  department,  made  representa- 
tions and  explanations  by  circulars  directed  to 
complainants  and  circulated  in  the  solicitation 
of  business  as  to  the  meaning  of  the  certificates, 
and  thereafter  endeavored  to  suspend  such  de- 
partment and  terminate  the  insurance  by  claim- 
ing a  construction  of  the  certificates  in  direct 
variance  with  the  representations  in  the  circu- 
lars, on  which  complainants  relied,  the  com- 
plaint sufficiently  charged  fraud,  and  justified 
the  consideration  of  the  circulars  to  determine 
the  original  intention  of  the  parties  as  evidenced 
by  the  language  of  the  certificates. 

5.  Same. 

Where  a  complaint  alleged  that  plaintiCEs 
accepted  certain  insurance  certificates  relying 
on  representations  of  the  insurance  company 
made  m  certain  circulars  as  to  the  meaning  of 
the  certificates,  and  that  the  company  fraudu- 
lently made  the  terms  of  the  certificate  so  ob- 
scure that  it  might  afterward  successfully  place 
on  them  an  interpretation  variant  from  the  lan- 
guage of  the  circulars,  which  the  company  was 
endeavoring  to  do,  plaintiffs  were  not  required 
to  further  allege  that  they  were  unable  to  un- 
derstand the  language  of  the  certificates,  or  that 
they  were  misled  by  the  terms  thereof,  which 
were  not  entirely  clear. 

6.  Same— Defabtments— DisooNTmuANCE. 

Where  an  insurance  company  was  authoric- 
ed  by  its  charter  to  issue  insurance  on  other 
than  the  "safety  fund"  plan,  and  neither  its 
circulars  nor  certificates  issued  on  such  plan 
contained  any  promise  to  the  holders  that  it 
would  not  issue  policies  on  any  other  plan,  or 
that  it  would  continue  to  issue  "safety  fund" 
certificates  longer  than  it  did.  It  might  discon- 
tinue issuing  such  certificates  against  the  pro- 
test of  the  holders. 
i.  Same— Intent. 

Where  an  insurance  company  had  a  legal 
right  to  cease  issuing  a  certam  plan  of  insur- 
ance, it  was  immaterial  that  its  officers,  in  dis- 
continuing such  insurance,  were  actuated  by  im- 
proper motives. 

8.  Same— Liability  of  Dibectobs— Manaoc- 
MBNT— Complaint — Wbongful  Acts. 

Where  a  complaint  against  an  insurance 
company,  its  officers  and  directors,  charged  that 
the  codefendants,  managers,  and  stockholders 
.  during  certain  years  named  appropriated  to 
their  own  use  money  belonging,  to  the  "safety 
fund"  department,  in  which  plaintiffs  were  in- 
terested, to  an  amount  stated,  which,  by  the 
terms  of  the  insurance  certificates  entitling 
plaintiffs  to  participate  in  such  fund,  the  in- 
surance company,  its  managers  and  stockhold- 
ers, had  no  right  to  do,  the  complaint  was  not 
demurrable  for  failure  to  allege  that  the  alleg- 
ed diversion  was  wrongfully  made. 

9.  Same  —  Conteact  —  Construction- Ex- 
pense Dues. 

Where  a  stock  insurance  company  main- 
tained a  mutual  safety  fund  department,  in 
which  it  issued  certificates  by  which  the  hold- 
ers agreed  to  pay  to  the  company  for  exjienses 
$3  per  annum  on  each  $1,000  indemnity  so  long 
as  the  certificates  should  remain  in  force,  the 
certificate  holders  had  no  interest  In  the  ex- 
jiense  dues  so  paid,  which  belonged  to  the  insur- 
ance company  so  long  as  it  continued  to  man- 
age the  business  of  the  "safety  fund"  depart- 
ment, though  it  ceased  to  issue  new  certificates 
therein. 

10.  Same. 

A  complaint  against  an  Insurance  company 
and  its  managers  alleged  misappropriation,  ac- 
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tual  and  threatened,  of  the  moneys  of  a  safety 
fund  department  in  which  complainant^  were 
insured,  one  parafraph  declaring  that  after  the 
outstanding  insnrance  had  been  reduced  to 
$1,000,000,  and  defendant  had  ceased  to  do  busi- 
ness on  that  plan,  it  claimed  and  continued  to 
claim  that  the  safety  fund  did  not  belong  to  the 
policy  holders  but  to  the  Insurance  company, 
and  asserted  the  right  and  intention  to  make 
demands  for  mortuary  dues  and  assessments 
without  limit  as  to  number  or  amount,  and  to 
levy  and  demand  such  dues  and  expenses,  con- 
trary to  the  meaning  and  intent  of  complain- 
ants' certificates,  together  with  Che  right  to  for- 
feit complainants'  rights  in  case  of  failure  to 
pay  such  assessments.  Held,  that  such  para- 
graph did  not  describe  acts  which  in  themselves 
constituted  a  cause  of  action  entitling  com- 
plainants to  relief,  bat  that  such  allegations 
were  properly  in  the  complaint  as  a  matter  of 
description  relevant  to  toe  alleged  misappro- 
priation. 

11.  Sauk  —  Rklmp-Gbotjndr— Thekatkhbd 

InjUBT. 

Where  an  insurance  company  maintained  a 
safety  fund  department  in  which  it  wrote  cer- 
tificates on  a  plan  providing  that  when  the  out- 
standing certificates  in  such  department  were 
reduced  below  $1,000,000  the  safety  fund  should 
be  divided  among  the  certificate  holders,  and  it 
was  admitted  by  demurrer  to  a  bill  by  such 
holders  for  construction  of  the  certificates  and 
other  relief  that  the  dompany  had  ceased  to 
write  further  insurance  in  such  department,  and 
was  claiming  that  the  safety  fund  belonged  to 
the  insurance  company,  and  that  the  insurance 
in  that  department  had  been  diminished  some 
$60,000,000  since  1897,  complainants'  suit  was 
not  premature  because  the  outstanding  certifi- 
cates at  the  time  the  suit  was  brought  amount- 
ed to  $40,000,000,  aa  equity  may  grant  relief 
against  a  threatened  injury  where  plaintiffs' 
rights  may  be  prejudiced  by  delay. 

12.  Same— CEBTincATi5— ConsTBTjcTioN. 

Where  certificates  of  insurance  in  a  safe- 
^  fund  department  of  an  insurance  company 
declared  that  if  at  any  time  the  insurance  com- 
pany should  fail  by  reason  of  insufficient  mem- 
bership, or  should  neglect,  if  justly  and  legally 
due,  to  pay  the  maximum  indemnity  provided 
tor  by  the  terms  of  any  certificate,  it  should  be 
the  duty  of  the  trustee  to  at  once  convert  the 
safety  fund  into  money  and  divide  the  same 
among  the  holders  of  the  certificates  then  in 
force,  such  provision  was  susceptible,  by  it- 
self, to  a  construction  that  there  should  be  a 
division  of  the  safety  fund  among  the  certificate 
holders  when  their  number  became  so  reduced 
that  the  aggregate  amount  of  their  insurance 
did  not  exceed  $1,000,000. 

13.  Same— "Fail." 

A  provision  of  an  Insnrance  certificate  re- 
quired the  division  of  a  safety  fund  if  at  any 
time  the  insurance  company  should  "fail"  by 
reason  of  iosufiicient  membership  or  should  neg- 
'  lect  to  pay  the  maximum  indemnity  provided 
for  by  the  terms  of  any  certificate.  Held,  that 
the  word  "fail,"  as  so  used,  did  not  mean  a  de- 
fault in  any  obligation  assumed  by  the  insurance 
company,  but  referred  to  insufficiency  of  the 
mortuary  fund  "by  reason  of  insufficient  mem- 
bership" to  pay  the  certificate  claims  against  the 
company. 

[E3d.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  8,  pp.  2644,  2645.] 

14.  Same — CoN8TBncTiON  or  Polict. 
Where   the   construction   of   an   insurance 

policy  is  doubtful,  that  construction  most  favor- 
able to  the  Insured  should  be  adopted. 

15.  SaMB— MOKTUABT    CALI/— Rateb. 

An  application  for  insurance  which  by  its 
terms  was  made  a  part  of  the  contract  obligated 
each  member  to  pay  "all  mortuary  calls  deter- 
mined as  within  set  forth."  Attached  was  a 
mortality  table,  showing  the  method  of  determin- 
ing mortuarjr  callst  in  which  the  ratios  were 


^ 


graduated  according  to  the  ages  of  the  certificate 
holders  for  the  assessment  against  each  holder 
of  a  $1,000  certificate  for  the  collection  of  a 
death  loss  of  $1,000,  the  method  being  based  on 
a  minimum  outstanding  insurance  of  $1,000,000. 
No  other  method  for  making  mortality  calls 
was  provided  in  case  the  total  outstanding  in- 
surance became  less  than  $1,000,000,  and  it 
was  expressly  stated  that  the  ratios  would  de- 
crease as  the  outstanding  insurance  increased. 
Held,  that  the  insurance  company  had  no  right 
to  increase  the  rate  of  mortality  calls  beyond 
the  amount  so  specified. 

16.  Same— Receivebs— Appuoatior  fob  Ap- 
pointment—Duty  or  Insubahoe  Oomxis- 
sioNEB  —  Apflicatiok    bt    CkbUfxoatk 

HOLDEBS. 

Gen.  St.  1902,  U  S489,  8490,  8491,  S54S. 
prescribe  the  jjowers  of  the  insnrance  commis- 
sioner, requiring  him  to  see  that  all  laws  re- 
specting insurance  companies  are  faithfully  ex- 
ecuted, and  authorizing  him  to  examine  the 
methods  of  business  of  any  company  doing  in- 
snrance business  in  the  state,  and,  if  any  oom- 
oany  fails  to  obey  any  order  to  discontinue  any 
llegal  or  improper  method  of  bueines'S,  to  ap- 
^ly  for  an  injunction,  or  a  receiver,  or  both,  etc, 
leld,  that  where  an  application  for  a  receiver 
of  an  insurance  company  is  made  because  of  al- 
leged mismanagement  and  misappropriation  of 
assets  by  its  managers  and  stocknolders  as  au- 
thorized by  section  3490,  such  application  must 
be  made  by  the  insurance  commissioner,  and 
cannot  he  made  by  certificate  holders  except  in 
so  far  as  it  is  incidental  to  such  an  accounting 
as  may  be  ordered. 

17.  Same— AcoouNTiRO. 

Where  an  insurance  company  maintained  « 
safety  fund  department,  and  a  complaint  by 
certificate  holders  therein  charged  that  the  com- 
pany bad  suspended  business  in  such  depart- 
ment, and  was  fraudulently  claiming  to  ovm 
the  safety  fund  which  defendant  had  previously 
represented  belonged  to  the  certificate  holders, 
and  had  changed  the  investment  thereof  from 
United  States  bonds,  aa  originally  contemplated, 
to  other  securities,  and  misappropriated  and  lost 
large  sums  therefrom,  such  allegations  were  saf- 
ficient  to  entitle  complainants  to  an  accounting. 

18.  EQUITT- FOBJXITUBES. 

A  court  of  equity  will  not  lend  ita  aid  to 
cause  or  to  enforce  a  forfeiture  of  moneys  law- 
fully received  by  an  insurance  company  from 
certificate  holders,  when  other  adequate  relief 
may  be  granted  for  the  alleged  injuries. 

19.  INSUBANCE— Assessments  —  Fobfeitubb^ 
Rescission. 

Where  there  has  been  no  rescission  of  a 
contract  of  insurance,  and  no  offer  or  apparent 
intention  on  the  part  of  either  party  to  re- 
scind it,  a  forfeiture  of  moneys  lawfully  re- 
ceived by  the  insurance  company  from  the  certif- 
icate holders  will  not  be  declared. 

20.  Same— Officebs  of  Cobfobation  —  Mi8- 
affbopbiation  of  Funds— Davaobs. 

Where  it  was  alleged  that  defendants,  of- 
ficers of  a  stock  insurance  company  maintain- 
ing a  safety  fund  mutual  department,  had  mis- 
managed the  same  and  misappropriated  the 
fnnds  thereof  to  their  individual  benefit,  and 
that  of  the  stockholders  of  the  corporation,  to 
the  detriment  of  the  certificate  holders  in  the 
fund,  such  allegations  were  sufficient  to  permit 

Sroof  of  facts  justifying  a  recovery  of  money 
amages  against  such  officers. 

21.  Same— Safett  Fund— Rights  of  CEBnn- 
CATE  HoLDKBS— Acts  of  Tbuoteb. 

Where  an  insurance  company  maintained 
a  safety  fund  in  the  hands  of  a  trust  company 
to  secure  certificates  of  life  insurance  in  an  as- 
sessment department,  and  agreed  that  when  the 
insurance  in  such  department  was  reduced  be- 
low $1,000,000  the  fund  should  be  divided 
among  the  remaining  certificate  holders,  such 
holders,  while  the  outstanding  insurance  far 
exceeded  the  amount  specified,  bad  such  an  in- 
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terest  in  the  fond  as  would  entitle  them  to  sue 
to  Testrain  the  trust  codipaoy  from  nnlawfalljr 
changing  the  securities  in  which  the  fund  was 
invested  with  the  consent  and  procurement  of 
the  insniance  conipany. 

22.  Action— Natubb  aud  Fobm— LeoaIi  aud 
Equitabue  RELiEr. 

Under  the  express  provisions  of  Gen.  St. 
1902.  I  613,  lecal  and  equitable  relief  may  prop- 
erly be  demanded  in  the  same  action. 

Appeal  from  Superior  Court,  New  Haren 
County;  Silas  A.  Robinson,  Judge. 

Action  by  Charles  H.  Dresser  and  certain 
other  holders  of  certlflcates  of  Insurance  in 
the  "safety  fund"  department  of  the  Hart- 
ford Life  Insurance  Company  against  It  and 
others  for  an  injunction  and  an  accounting, 
and  for  damages  and  other  relief  on  account 
of  the  alleged  actual  and  Intended  misappro- 
priation of  the  funds  and  mismanagement 
of  the  bTJSlness  of  such  department.  Demur- 
rers were  sustained  to  the  bill,  and  plaintiffs 
appeal.    Reversed  and  remanded. 

The  plaintiffs  are  81  holders  of  certificates 
of  insurance  Issued  by  the  defendant  Insur- 
ance company  on  or  about  the  1st  of  Decem- 
ber, 1890.  The  defendants  are  the  Hartford 
Insurance  Company,  its  president,  secretary, 
and  Its  directors,  who  are  said  to  constitute 
•  majority  of  its  stockholders,  and  the  Secu- 
rity Company  of  Hartford.  The  first  seven 
paragraphs  of  the  complaint  allege  that  the 
defendant  Insurance  company  was  originally 
chartered  in  1866,  with  a  capital  stock  of 
9200.000,  under  the  name  of  the  Hartford  Ac- 
ddOkt  Insurance  Company;  that  its  charter 
has  since  been  amended  by  different  acts  of 
the  Legislature ;  that  with  a  capital  stock  of 
$600,000  It  now  transacts  Insurance  business 
under  various  plans.  Including  level  premium 
life  insurance,  for  the  benefit  of  Its  stock- 
holders, and  that  prior  to  1880  It  had  invent- 
ed a  plan  of  assessment  life  insurance  which 
was  published  and  known  as  the  "safety  fund 
plan,"  the  principal  features  of  which,  as  set 
forth  in  paragraph  8  of  the  complaint,  are 
the.  following: 

"(8)  Each  ];>er8on  applying  for  insurance 
under  the  plan  was  to  pay  an  admission  fee 
of  from  $8  to  |40;  to  pay  annually,  for  the 
sole  purpose  of  paying  the  expense  of  said 
insurance  on  said  safety  fund  plan,  $3  for 
each  fl,000  of  Insurance ;  to  pay  as  mortuary 
payments  or  assessments  to  meet  death  losses 
an  amount  graduated  according  to  the  policy 
holder's  age  when  the  assessment  was  made, 
the  amount  of  his  policy,  and  the  total 
amoimt  of  insurance  or  indemnity  in  force 
with  the  company ;  to  pay  $10  on  each  |1,000 
of  his  Insurance  to  make  up  a  'safety  fund.' 
This  safety  fund  was  to  be  deposited  with  the 
defendant,  the  Security  Company  of  Hart- 
ford, Conn.,  as  trustee.  As  often  as  the  fund 
composing  such  sum  amounted  to  a  sufficient 
sum  to  purchase  $1,000  par  value  of  United 
Statea  bonds,  such  trustee  was  to  make  in- 
TestmentB  of  such  funds  therein  and  register 
the  same  in  Us  name  as  trustee  of  the  "safety 
fund'  of  aaid  Insurance  company.    The  earn- 


ings of  this  safety  fund  after  It  reached  $30P,- 
000,  and  all  contributions  to  said  fund  after 
It  reached  $1,000,000  in  United  States  bonds 
par  value,  were  to  be  divided  up  among  the 
remaining  certificate  holders  in  proportion 
to  the  face  amount  of  their  certificates.  In 
case  of  failure  of  any  certificate  holder  to 
make  payments  in  accordance  with  bis  agree- 
ment, bis  interest  In  said  safety  fund  and  all 
his  claims  were  to  be  forfeited  for  the  benefit 
of  the  remaining  certificate  holders;  and, 
when  the  face  amount  of  outstanding  certifi- 
cates was  less  than  $1,000,000,  it  should  be 
divided  among  the  outstanding  certificate 
holders  in  proportion  to  the  face  amounts  of 
their  certificates.  Said  fund  was  to  belong 
absolutely  to  the  certificate  holders,  and  the 
company  was  to  have  no  interest  whatsoever 
therein,  except  in  its  application  for  the  bene- 
fit of  the  certificate  holders  in  accordance 
with  the  terms  of  said  plan." 

Other  material  allegations  In  the  several 
paragraphs  of  the  complaint  are  as'  follows: 

"(9)  Some  time  in  the  year  1880  the  defend-, 
ant  Insurance  company  adopted  said  plan, 
and  publicly  announced  that  It  would  do 
busiuess  on  said  plan  and  In  accordance  with 
the  terms  thereof  as  hereinbefore  stated,  and 
particularly  announced  to  the  public  and  all 
certificate  holders  that  said  safety  fund  was 
to  belong  absolutely  to  the  policy  holders; 
that  the  company  had  no  Interest  in  it  except 
in  Its  application  for  the  benefit  of  the  cer- 
tificate holders  in  accordance  with  the  terms 
of  the  safety  fund  plan  as  above  outlined, 
and  that  when  the  insurance  outstanding 
was  reduced  to  $1,000,000  the  principal  of 
said  fund  would  be  divided  among'  the  re- 
maining certificate  holders.  Said  annoimce- 
ments  continued  down  to  about  March,  1899. 
These  statements  were  made  in  numerous 
writings  and  by  parol  by  the  officers,  mana- 
gers, and  agents  of  said  company  to  the  pub- 
lic, and  to  ail  certificate  holders,  and  to  all 
persons  contemplating  becoming  certificate 
holders  as  an  inducement  to  take  said  certifi- 
cates and  make  payments  thereunder,  and 
particularly  said  company  did  in  the  year 
1880  cause  to  be  so  published  and  {ssued  In 
large  numbers  a  drbular  of  which  Exhibit 
A,  hereto  annexed,  is  a  copy.  And  said  com- 
pany continued  to  so  issue  such  and  other 
similar  circulars  and  make  such  statements 
as  an  inducement  to  persons  to  become  cer- 
tificate holders  and  to  make  payments  under 
the  terms  of  said  certificates,  down  to  about 
March  19,  1899." 

Exhibit  A,  referred  to  in  paragraph  9,  con- 
tains, among  other  statements,  the  following: 
"Herewith  will  be  fotmd  circulars  which  un- 
fold to  you  a '  system  of  protection  that  is 
destined  to  become  immensely  popular,  and 
will  supersede  the  forms  of  Insurance  here- 
tofore worked,  combining  as  it  does  the 
cheapness  of  co-operative  societies  with  a 
strengfth  and  soundness  unknown  In  life  in- 
surance.' •  •  •  Under  the  safety  fund 
system  of  protection,    •    •    *    by  the'  in- 
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Testing  of  110.00  on  ^ch  one  tbouaand  dol- 
lars of  jrour  insurance  in  United  States 
bonds,  registered  for  yourselves  as  members, 
forming  a  safety  fund  limited  to  one  million 
dollars,  beld  by  yonr  own  trustee,  you  not 
only  make  tbe  Insurance  as  secure  as  are 
national  bank  bills,  but  in  five  years  your 
Insurance  becomes  self-sustaining,  f6r  by  ex- 
amination you  will  see  tliat  tbe  basis  of  our 
graduated  assessment  table  is  1,000  one  tbous- 
sand  dollar  certificates,  tbat  is,  one  million 
dollars  Insurance,  and  witb  this  number 
and  amount  insured,  assessments  would  be 
sufficient  to  pay  all  losses  or  claims  In  full, 
and  as  the  membership  increases  above  1,000 
certificates  in  force,  the  assessment  rate  de- 
creases, or  there  would  be  produced  more 
than  enough  to  pay  the  loss  assessed  for. 
But  should  the  membership  In  after  years 
fall  to  less  than  1,000  certificates  in  force, 
that  is,  to  a  point  where  an.  assessment  fails 
to  produce  enough  to  pay  a  loss  in  full,  then 
the  safety  fund  would  be  at  once  divided  to 
the  then  members,  paying  to  them  the  full 
face  of  these  certificates  while  living." 

"(10)  The  terms  of  said  certificates  were 
purposely  made  so  involved  that  it  is  diffi- 
cult, if  not  impossible,  for  the  ordinary  per- 
son to  understand  the  true  meaning  and 
import  thereof.  In  order  to  enable  said  com- 
pany to  defraud  and  Impose  upon  the  public 
and  certificate  holders,  and  only  a  person 
learned  In  the  technicalities  of  insurance  and 
law  can  fully  understand  the  same."  (A  copy 
of  said  circular  is  attached  to  said  para- 
graph.) 

"(11)  The  company  thereupon  represented 
to  the  public  and  to  certificate  holders,  and 
to  all  persons  contemplating  becoming  cer- 
tificate holders,  as  an  inducement  to  become 
such  certificate  holders  and  to  make  payments 
In  accordance  thereof,  that  said  certificates 
were  in  accordance  with  said  'safety  fund' 
plan  in  all  respects  as  above  stated,  and 
particularly  that  they  did  provide  in  pub- 
stance  that,  when  said  outstanding  insurance 
was  reduced  to  $1,000,000,  the  principal  of 
the  fund  should  be  divided  among  the  out- 
standing certificate  holders,  and  that  said 
safety  fund  belonged  wholly  to  the  policy 
holders,  and  that  tbe  company  had  no  inter- 
est therein  except  in  Its  application  for  the 
purposes  described  In  said  safety  fund  plan 
as  above  set  forth,  and  that  such  was  the 
true  meaning  and  construction  of  said  cer- 
tificates. And  in  particular  did,  and  in  the 
year  1885  or  1886,  issue  and  distribute  iu 
large  numbers,  for  tbe  purpose  of  inducing 
persons  to  accept  certificates  and  make  pay- 
ment thereunder,  a  certain  circular  entitled 
The  Safety  Fund  System  Explained,'  In 
which  was  used  the  following  language:  'The 
Safety  Fund  System  Explained.  Tbe  rates 
given  in  the  table  of  assessment  ratios  are 
such  that  while  there  is  $1,000,000  or  more 
of  Insurance  in  force  the  assessments  will 
pay  all  claims  in  full.  Should  the  amount 
of  insurance  in  force  fall  below  $1,000,000. 


the  division  of  the  safety  fund  to  the  then 
members  will  pay  them  the  full  face  of  tiheir 
certificates  at  once  and  while  living.'    •    •    • 

"(12)  Tbe  plalntifrs,  on  or  about  the  1st 
day  of  December,  1890,  relied  upon  said  rep- 
resentations, and  were  Induced  thereby  to 
accept  their  certificates  (a  copy  of  one  of 
which,  marked  'Exhibit  B,'  is  attached  to 
said  paragraph),  and  to  make  tbe  payments 
called  for  thereunder,  and  have  made  all 
the  payments  called  for  and  complied  with 
all  the  conditions  of  said  certificate,  and  said 
certificates  are  still  in  force." 

Exhibit  B  consists  of  tbe  application  for 
insurance,  tbe  certificate  issued,  with  copy 
of  agreement  between  the  insurance  company 
and  the  security  company,  and  the  table  of 
graduated  mortality  ratios  for  every  $1,000 
of  death  loss  on  each  $1,000  of  a  total 
indemnity  in  force  of  $1,000,000.  The  follow- 
ing are  among  the  proTisions  of  the  certifi- 
cates: 

"Policy  Safety  Fund  Department    Amount, 
$1,000. 

"In  consideration  of  tbe  representations, 
agreements,  and  warranties  made  in  the  ap- 
plication herefor,  and  of  tbe  admission  fee 
paid,  and  of  the  sum  of  ten  dollars  on  each 
$1,000  of  the  indemnity  herein  provided  for, 
to  be  paid  to  said  company,  as  herein  re- 
quired, to  create  a  safety  fund  as  herein- 
after described,  and  of  three  dollars,  to  be 
paid  as  hereinafter  conditioned,  and  of  the 
further  payment  of  all  mortality  calls  pro- 
portioned to  the  indemnity  herein  provided 
for,  levied  against  the  herein  named  member 
to  form  a  mortuary  fund  for  the  payment 
of  all  indemnity  matured  by  deaths  of  mem- 
bers, which  mortality  calls  to  be  levied  upon 
all  the  members  In  the  department  wherein 
this  certificate  Is  issued  whose  certificates 
are  in  fc^ce  at  the  dates  of  such  deaths,  shall 
be  made  according  to  the  table  of  graduated 
mortality  ratios  given  hereon,  and  as  further 
determined  by  their  respective  ages  and  the 
aggregate  indemnity  at  the  dates  of  sticb 
deaths,  with  due  allowance  for  discontinu- 
ance of  membership,  does  hereby  issue  this 
certificate  of  membership  in  its  safety  fund 
department  to  Charles  H.  Dresser  (herein 
called  a  member)  of  Hartford,  county  of 
Hartford,  state  of  Connecticut,  with  the  fol- 
lowing agreements:  •  ♦  •  That  ninety 
days  from  the  receipt  by  the  president  or 
secretary  of  said  company  of  satisfactory 
proofs,  •  •  •  upon  presentation  and  sur- 
render of  this  certificate  properly  receipt- 
ed, there  shall  be  due  and  payable,  out  of 
tbe  aforesaid  mortuary  fund  and  not  other- 
wise, the  indemnity  of  one  thousand  dollars. 
•  *  •  That  said  company  will  deposit  said 
sum  of  ten  dollars,  when  received,  with 
tbe  trustee,  named  in  a  contract  made  with 
it  (of  which  a  copy  is  printed  hereon),  as  a 
safety  fund  in  trust  for  the  uses  and  pur- 
poses expressed  In  said  contract;  and  shall 
make  a  semiannual  division  of  the  net  in- 
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terest  received  therefrom  by  It,  pro  rata 
among  all  tbe  bolders  of  certlflca.tes  In  force 
In  said  department  at  snch  times,  wbo  sball 
have  contributed  five  years  prior  to  tbe  date 
of  any  snch  division  their  stipulated  pro- 
portion of  said  fund,  by  applying  tbe  same 
•  to  the  payment  of  their  future  dues  and  as- 
sessments, and  that  whenever  said  fund  shall 
amount  to  one  million  dollars,  all  subsequent 
receipts  therefor  shall  be  divided  by  the 
said  company  In  like  manner  as  the  interest. 
Said  company  further  agrees  that,  if  at  any 
time  it  shall  fail  by  reason  of  insufficient 
membership  or  shall  neglect,  if  Justly  and 
legally  due,  to  pay  the  maximum  indemnity 
provided  for  by  the  terms  of  any  certificate 
issued  in  said  department,  and  such  certificate 
shall  be  presented  for  payment  to  said  trus- 
tee by  the  l^al  holder  thereof,  accompanied 
'by  satisfactory  evidence,  as  hereinafter  pro- 
vided, of  its  failure  to  pay,  after  demand 
upon  it  wlUiin  the  time  herein  stipulated 
for  limitation  of  action,  then  it  shall  be  the 
duty  of  said  trustee  to  at  once  ccmvert  said 
safety  fnnd  into  money  and  divide  the  same 
(less  the  reasonable  charges  and  expenses 
for  the  management  and  control  of  said  fund) 
among  the  holders  of  certificates  then  In 
force  in  said  department,  or  their  legal  rep- 
resentatives, in  the  proportion  which  tbe 
amount  of  each  of  their  certificates  shall  bear 
to  the  amount  of  the  whole  number  of  such 
certificates  In  force.  •  •  •  And  said  com- 
pany further  agrees  that  so  long  as  any  certifi- 
cate of  membership  In  its  safety  fund  depart- 
ment shall  remain  in  force,  said  fund  shall  be 
In  no  wise  chargeable  or  liable  for  any  use  or 
purpose  except  as  above  mentioned.  And 
said  company  further  agrees  that  the  afore- 
said mortuary  fund  shall  be  in  no  wise 
chargeable  or  liable  for  any  use  or  purposes. 
other  than  for  the  settlement  of  death  claims> 
exc^t  as  herein  mentioned." 

The  agreement  between  the  insurance  com- 
pany and  the  security  company,  after  recit- 
ing the  provisions  of  tbe  certificate,  con- 
tains, among  others,  the  following  provisions : 
"Now,  therefore,  the  party  of  tbe  first  part 
(the  defendant  insurance  company)  *  *  • 
does  hereby  appoint  the  party  of  the  second 
part  trustee  as  aforesaid  and  covenants  and 
agrees  with  it  and  its  successors  in  said 
trust  to  deposit  with  said  trustee,  as  soon 
as  received,  the  sum  of  ten  dollars  on  each 
thousand  dollars  of  the  amount  of  each  and 
every  certificate  of  membership  issued  by  it 
In  the  aforesaid  department  until  said  fund 
shall  amount  to  one  million  dollars,  to  be 
by  said  trustee  held  In  trust  ^nd  accumulated 
as  hereinafter  agreed,  and  the  Income  there- 
of less  the  reasonable  compensation  and  ex- 
penses in  said  tr.ust  to  be  paid  over  to  the 
party  of  the  first  part,  as  hereinafter  provid- 
ed, to  be  used  by  the  party  of  the  first  part 
In  accordance  with  the  hereinbefore  recited 
agreements :  And  when  said  trustee  shall  pay 
the  income,  as  above,  to  the  party  of  the 
first  part,  or  shall  make  any  other  payments 


from  said  fund,  as  required  by  the  terms 
hereof,  the  liability  of  said  trustee  on  the 
amount  so  paid  shall  cease;  It  being  under- 
stood and  agreed  that  said  fnnd  belongs  to 
the  party  of  the  first  part,  subject  to  the  ex- 
pressed trusts  herein  provided.  And  the 
party  of  the  second  part  (the  defendant  se- 
curity company),  for  Itself  and  its  succes- 
sors, in  consideration  of  such  deposits,  and  of 
a  reasonable  compensation  for  its  services 
and  the  necessary  expenses  of  managing  said 
trust,  covenants  and  agrees  with  the  party 
of  the  first  part  and  its  successors  and  with 
each  of  the  holders  of  the  aforesaid  certifi- 
cates that  it  will  recdve,  hold,  manage,  and 
dispose  of  all  said  deposits  made  with  it  by 
said  Insurance  company,  principal  and  In- 
come, in  accordance  with  the  nses  and  pnr- 
poBBB  specified  in  tbe  hereinbefore  recited 
agreements  of  the  party  of  the  first  part  with 
its  certificate  holders.  •  •  •  That,  as  of- 
ten as  the  sum  composing  such  fnnd  shall  be 
in  anaonnt  snffldent  to  purchase  one  thousand 
dollars,  par  value,  of  United  States  bonds, 
said  trustee  shall  make  investments  of  such 
funds  therein  and  register  the  same  in  Its 
name  as  trustee  of  the  safety  fnnd  of  the 
said  Insurance  company,  and  provided  no 
default  by  the  party  of  the  first  part  as  here- 
inbefore recited  shall  occur,  shall  accumulate 
said  fimd  and  the  Income  thereof  (less  the 
reasonable  compensation  and  expenses)  for 
five  years  from  July  1,  1879,  or  until  such 
time  thereafter  as  said  fnnd  shall  amount 
to  three  hundred  thousand  dollars,  par  value, 
of  the  bonds  purchased  for  said  fund,  when 
the  party  of  tbe  second  part  will  pay  over 
to  the  party  of  the  first  part,  semiannually 
thereafter,  all  tbe  further  income  from  said 
fund  (less  the  accruing  and  unpaid  compen- 
sation and  expenses),  to  be  by  the  party  of 
the  first  part  used  for  the  purposes  mention- 
ed in  the  hereinbefore  recited  agreements; 
and,  unless  such  default  shall  occur,  will 
thereafter  add  to  the  principal  of  said  fund 
the  deposits  thereafter  received  from  the 
party  of  the  first  part,  exclusive  of  the  in- 
come therefrom,  until  the  whole  fund  sball 
amount  in  such  bonds,  at  their  par  value,  to 
one  million  dollars;  and  in  the  event  of 
the  failure  or  neglect  mentioned  in  the  here- 
inbefore recited  agreements,  will  convert  said 
fimd  Into  money,  and  divide  the  same  In 
accordance  with  the  hereinbefore  recited 
agreements,  as  soon  as  can  reasonably  be 
done  after  the  necessary  Information  of  the 
proper  persons  and  their  shares  shall  have 
been  obtained.  •  *  •  It  Is  hereby  mutu- 
ally understood  and  agreed  by  both  parties 
hereto  that  all  the  hereinbefore  recited  agree- 
ments of  the  party  of  the  first  part  with  its 
certificate  holders  shall  constitute  the  uses 
and  purposes  of  the  trust  expressed  herein. 
And  it  is  hereby  further  understood  and 
agreed  that  at  such  time  as  it  shall  be  shown 
that  all  certificates  of  membership  Issued  by 
the  party  of  the  first  part  In  Its  safety  fund 
department  have  been  legally  settled  and  sur- 
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renaered  to  It,  or  properly  canceled  In  accord- 
ance with  their  terms,  It  shall  be  held  and 
considered  that  the  uses  and  purposes  of  said 
trust  hare  been  fnlly  accomplished  by  said 
insurance  company,  and  the  balance  of  said 
fund,  if  any,  shall  be  paid  over  to  the  party 
of  the  first  part    •    •    •  " 

"(13)  Said  company  continued  to  transact 
business  and  to  Issue  substantially  similar  cer- 
tificates under  the  same  representations  and 
for  the  same  purpose  down  to  about  March, 
1890,  Issuing  many  thousands  of  such  certifi- 
cates, which  were  accepted  on  the  faith  of 
such  representations,  so  that  at  the  end  of 
the  year  1897  there  were  outstanding  49,434 
certificates,  insuring  an  amount  aggregating 
1100,731,600,  and  said  'safety  fund'  has  then 
accumulated  to  over  ^1,000,000  in  value  In 
the  hands  of  said  trust  company,  and  said 
trust  company  stlU  holds  said  fund,  which 
is  now  largely  In  excess  of  $1,000,000  in  val- 
ue, to  wit,  more  than  $1,500,000. 

"(14)  Said  plan  was  extremely  popular, 
and  the  number  of  certificate  holders  was 
then  rapidly  increasing. 

"(1(9  On  or  about  March,  1890,  said  com- 
pany, without  notice  to  the  outstanding  cer- 
tificate holders,  without  their  consent,  and 
against  their  will,  ceased  to  issue  policies 
and  to  transact  business  under  said  'safety 
fund  plan,'  and  abandoned  said  plan. 

"(16)  Said  company  did  this  for  the  fraud- 
ulent purpose  of  depriving  the  outstanding 
certificate  holders  of  the  benefit  of  said  plan 
and  of  the  advantages  accruing  from  new 
membership  and  new  contributions  to  the 
safety  fund,  and  also  of  enabling  said  com- 
pany, by  reducing  the  number  of  those  liable 
to  contributions  for  mortuary  payments,  to 
Increase  the  payments  of  the  remaining  cer- 
tificate holders,  and  hasten  the  time  when  It 
might  claim  the  possession  of  the  safet7  fund 
for  Its  own  benefit,  and  that  of  Its  managers 
and  stockholders,  In  the  manner  set  forth  In 
paragraph  30,  and  also  in  order  that  it  might 
divert  the  payments  levied  for  expenses  to  Its 
own  and  their  benefit  and  emolument  Instead 
of  using  them  In  accordance  with  the  contract 
for  imyment  of  expenses. 

"(17)  In  pursuance  of  the  purposes  and  In- 
tents descilbed  In  paragraph  16,  and  for  the 
further  fraudulent  purpose  of  diverting  the 
business  of  said  'safety  fund'  department  to 
its  own  benefit  and  to  the  special  benefit  of 
the  other  defendants,  other  than  said  trust 
company,  and  to  the  benefit  of  the  stock 
department,  the  defendant  the  Hartford  Life 
Insurance  Company  fraudulently  offered  vari- 
ous inducements  to  Induce  the  holders  of  cer- 
tificates In  said  safety  fund  department  to 
surrender  their  certificates  and  take  out  in 
place  thereof  policies  In  the  stock  department 
of  said  company,  and  to  discontinue  all  pay- 
ments for  expenses  or  for  death  assessments 
to  the  safety  fund  department,  and  has  here- 
by Induced  large  numbers  of  the  certificate 
holders  to  abandon  their  relation  with  the 


safety  fond  department  and  take  oat  policies 
in  the  stock  department  of  said  company,  to 
the  injury  of  the  remaining  certificate  bold- 
era 

"(18)  In  order  to  accomplish  these  aids, 
said  insurance  company  caused  such  induce- 
ments to  be  offered  In  whole  or  in  great  jMirt 
through  the  same  agents  employed  by  It  In 
connection  with  the  safety  fund  department, 
and  offered  Q)eclal  pecuniary  Inducements 
to  such  agents  to  accomplish  such  results. 

"(19)  The  defendant  Insurance  company 
has  diverted  from  the  moneys  and  property 
of  said  safety  fund  department  large  soms 

of  money,  to  wit,  over million  dollars, 

to  the  use  and  boiefit  of  Itself  and  the  man- 
agers and  stockholders  of 'the  stock  depart- 
ment, and  particularly  so  diverted  in  tfaft 
year  1897  the  sum  of  $68,000,  and  In  the  year 
1896,  $S8,46a07.  The  plainUfl  cannot  state 
the  full  amount  of  such  fund  so  diverted  be- 
cause the  defendant  the  Hartford  Life  Insur- 
ance Company  has  possession  of  all  the  books, 
papers,  and  Information  on  such  subjects. 

"(20)  In  particular,  after  said  March,  189d. 
down  to  the  present  date,  defendant  Insur- 
ance company  has  received  and  collected  a 
large  amount  for  expenses,  to  wit,  over  one 
million  dollars,  which  It  wholly  diverted  to 
its  own  use  and  benefit,  and  to  the  use  and 
bmeflt  of  Its  stockholders,  agents,  and  man- 
agers, and  that  of  the  stock  department,  witb 
the  exception  of  a  comparatively  small  sum, 
not  exceeding  $20,000  annually,  and  not  ex- 
ceeding $120,000  in  all,  paid  and  used  for  ex- 
penses of  sending  out  and  collecting  assess- 
ments, receiving  proofs,  and  making  payment, 
and  has  also  since  said  date  diverted  large 
sums  from  the  safety  fund  payments  and 
from  other  funds  l>elong1ng  to  said  safety 
fund  department,  the  amount  of  which  plain- 
tiffs cannot  state  because  the  books  and  pa- 
pers of  the  company  are  exclusively  In  pos- 
session of  defendant 

"(21)  Defendant  Insurance  company  has  al- 
so collected  from  the  certificate  holders,  with- 
out any  warrant  therefor  In  the  contract,  and 
without  right,  the  sum  of  ten  cents  for  send- 
ing out  each  notice  of  mortuary  assessment; 
amounting  to  many  thousands  of  dollars; 
and  has  also  collected  without  right  excess 
payments  over  the  sum  of  three  dollars,  per 
thousand,  for  expenses  to  a  very  large  amount, 
and  payments  largely  In  excess  of  ten  dollars 
per  thousand  for  payments  to  said  safety 
fund  without  law  or  right;  which  amounts 
cannot  be  stated  by  the  plalntlffB,  becaoaa 
the  defendants  have  exclusive  possession  of 
all  the  books  and  papers  of  said  company. 

"(22)  The  said  security  company,  with  the 
consent  and  procurement  of  the  defendant 
Insurance  company,  at  some  time  after  said 
safety  fund  reached  the  sum  of  $1,000,<XM 
In  United  States  bonds  par  value,  without 
right,  and  without  knowledge  or  consent  of 
the  certificate  holders,  changed  said  fund 
from  its  Investment  in  United  States  bonds 
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to  an  Inrestment  In  other  bonds  and  secnrl- 
tles,  the  nature  of  which  iB  to  the  plaintiffs 
unknown. 

"(23)  As  a  result  of  said  diTeraion,  losses 
resulted  to  said  fund  amounting  to  more  than 
^lOO^OOO,  the  exact  amount  of  which  plaintifls 
cannot  state,  because  the  said  insurance  com- 
liany  has  possession  of  all  the  books,  papers, 
and  Information  on  that  subject 

"(24)  Said  defendant  insurance  company 
has  failed  to  divide  the  increment  of  said 
fund  over  $1«000.(X)0  par  value  in  United 
States  bonds  among  the  certificate  holders  in 
accordance  with  the  conditions  of  the  policy, 
although  the  fund  with  Its  increment  amount- 
ed to  more  than  (1,0(X),(XX)  par  value  in  Unit- 
ed States  bonds. 

"(25)  The  outstanding  certificate  holders 
of  the  company  are  now  reduced  in  number, 
as  nearly  as  can  be  ascertained,  to  about  20,- 
000,  with  aggregate  insurance  amounting  to 
about  140,000,000. 

"(26)  Defendants  are  not  managing  and  ad- 
ministering the  funds  of  said  safety  fund 
department  economically,  but,  on  the  con- 
trary, are  Improperly  and  Illegally  expending 
unnecessary  amounts  in  connection  therewith, 
to  the  great  loss  of  the  certificate  holders. 

"(27)  Said  defendant  Insurance  company, 
for  the  purpose  of  compelling  the  certificate 
holders  to  abandon  their  certificates  and  in- 
surance on  account  of  Inability  to  pay  mor- 
tuary assessments,  have  been  levying  assess- 
ments excessive  and  unnecessary  in  amount 
and  number,  and  are  thereby  accumulating  a 
large  amount  of  money  for  their  own  fraud- 
ulent uses,  which  is  unnecessary  for  the  pay- 
ment of  death  losses,  and  now  have  in  their 
hands,  as  the  result  of  such  assessment,  the 
sum  of  over  $323,000,  the  exact  amount  of 
which  cannot  be  staged,  because  said  company 
has  possession  of  all  the  books,  papers,  and 
information  on  that  subject 

"(28)  Said  company,  acting  through  the  In- 
dividual defendants  as  directors  and  officers, 
is  Still  continuing  to  attempt  to  coerce  and 
indnce  certificate  holders  to  abandon  the 
safety  fund  department  for  the  purposes 
above  stated,  and  is  still  continuing  to  divert 
moneys  from  said  department  for  its  own 
use,  and  for  the  benefit  of  the  stock  depart- 
ment, and  of  the  managers  and  directors. 

"(29)  After  said  safety  fund  reached  the 
sum  of  $1,000,000,  and  after  March,  1899, 
when  the  said  defendant  insurance  company 
ceased  to  do  business  on  said  safety  fund 
plan,  and  ceased  to  admit  new  members 
thereto,  it  made  the  claim,  and  still  continues 
to  do  so,  that  said  safety  fund  does  not  be- 
l<Mig  to  the  policy  holders,  but  belongs  to 
■aid  insurance  company,  and  asserts  the 
right  and  intention  to  continue  to  make  de- 
mands for  mortuary  dues  and  assessments 
without  limit  as  to  number  or  amount,  and 
also  claims  the  right  to  levy  and  demand 
such  dues  and  assessments,  and  the  charges 
for   expenses  described   in   this  complaint, 


after  the  amount  of  outstanding  Insurance 
is  reduced  bdow  $1,000,000,  and  on  the  non- 
payment thereof  to  declare  the  rights  of  the 
certificate  holders  in  said  fund  forfeited,  and 
appropriate  the  fund  to  Its  own  benefit  and, 
in  case  said  assessments  are  paid,  to  pay 
off  all  said  policies  and  then  appropriate  the 
fund  to  its  own  benefit  Defendant  insurance 
company  claims  that  it  can  levy  assessments 
and  demands  as  above  described  after  the 
outstanding  insurance  Is  reduced  to  $1,000,000 
imder  said  policy,  and  that  the  true  meaning 
and  effect  of  said  policy  is  such  that  it  can 
so  levy  such  assessment  for  mortuary  dues 
without  limit  as  to  amount  or  number,  and 
it  expresses  the  intention  to  do  so,  and  said 
directors  and  officers,  acting  officially  as 
.such  on  behalf  of  said  company,  still  con- 
tinue to  make  the  same  claims. 

"(80)  The  assertion  of  the  dalms  above 
stated  in  paragraphs  28  and  29  is  injurious 
to  the  Interests  of  such  safety  fund  certifi- 
cate holders,  because  it  induces  certificate 
holders  to  refuse  to  pay  assessments  and  al- 
low their  certificates  to  lapse,  thereby  caus- 
ing heavy  demands  to  be  made  for  such 
mortuary  dues  upon  the  remaining  certlflcate 
holders. 

"(31)  Defendant  Oeorge  B.  Keeney  became 
president  and  said  Bacall  and  the  other  de- 
fendants, beside  said  corporations,  directors, 
of  said  Hartford  Life  Insurance  Company  at 
some  time  on  or  before  the  year  1899.  At 
exactly  what  time  plaintiffs  are  unable  to 
state.  Th^  took  their  positions  with  knowl- 
edge of  the  facts  hereinbefore  stated,  and 
have  adopted  the  benefits  of  said  fraudulent 
transactions,  and  are  continuing  to  divert 
the  money  received  therefrom  to  their  own 
benefit  and  tliat  of  the  stock  department. 

"(32)  The  moneys  fraudulently  converted, 
as  above  stated,  to  the  benefit  of  the  stodc  de- 
partment have  been  largely  used  for  the 
benefit  of  said  defendant  officers  and  direct- 
ors In  the  payment  of  dividends  to  stockhold- 
ers and  In  the  increase  of  stock,  the  con- 
struction of  large  buildings  for  the  benefit 
of  the  stock  department  and  other  purposes 
for  the  benefit  of  said  stock  department 
and  of  the  defendants,  officers,  and  directors. 

"(33)  The  various  fraudulent  and  wrongful 
acts  and  concealments  described  in  the  10th, 
15th,  leth,  17th,  18th,  19th,  20th,  2l8t  22d, 
23d,  24tb,  26th,  27th,  and  S2d  paragraphs  of 
the  complaint  have  been  concealed  and  with- 
held from  the  plaintiffs  and  other  certificate 
holders  generally,  and  have  not  been  ascer- 
tained by  them  until  a  period  within  the  last 
two  years. 

"(34)  The  defendant  the  Hartford  Ufe  In- 
surance Ck)mpany  and  the  security  company, 
on  the  3lBt  day  of  December,  A.  D.  1879, 
duly  executed  and  delivered  the  contract 
(a  copy  of  wiiich  is  annexed  to  Exhibit  B  and 
entitled  'Trustee's  Contract'),  and  said  se 
curlty  company  immediately  thereafter  en- 
tered upon  the  performance  of  Its  duties 


Digitized  by 


Google 


i» 


70  ATLANTIC  RBPORTEB. 


(ChKin. 


theretmder,  and  has  continued  to  receive 
from  the  said  Hartford  Life  Insurance  Coio- 
pany  moneys  under  same,  and  received  and 
held  the  moneys  described  in  the  22d,  23d, 
aith,  and  2&Qi  paragraphs  under  said  con- 
tract." 

The  prayers  for  relief  are  as  follows: 

"(1)  That  the  true  amount  of  'said  safety 
fund  be  ascertained  and  declared  and  adjudi- 
cated to  be  the  property  of  the  safety  fund 
certificate  holders,  and  that  the  said  Hart- 
ford Life  Insurance  Company  has  no  prop- 
erty therein ;  that  it  be  declared  and  adjudi- 
cated that  It  is  the  true  meaning  and  intent 
of  said  certificates  of  membership  that  said 
safety  fund  belongs  absolutely  to  the  certif- 
icate holders,  and  that,  when  the  amount  of 
the  face  value  of  outstanding  certificates  is 
reduced  by  death,  lapse,  or  other  causes  to 
the  amount  of  $1,000,000,  said  fund  is  to  be 
distributed  among  said  certificate  holders 
then  outstanding  in  proportion  to  the  face 
value  of  their  certificates,  or  that  said  cer- 
tificates be  amended  and  reformed  so  as  to 
convey  said  meaning. 

"(2)  That  said  Hartford  Life  Insurance 
Company  be  enjoined  from  claiming  that  said 
safety  fund  belongs  to  it,  and  from  claiming 
the  right  to  make  any  assessments  for  mor- 
tuary dues  or  expenses  after  the  amount  of 
outstanding  certificates  is  reduced  to  an 
aggregate  face  value  of  $1,000,000,  and  from 
making  any  such  assessments. 

"(3)  That  said  trust  company  be  enjoined 
from  turning  over  any  portion  of  the  princi- 
pal of  said  fund  to  said  insurance  company, 
except  the  surplus  over  $1,000,000. 

"(4)  That  said  Insurance  company  be  en- 
Joined  from  making  any  demands  from  the 
certificate  holders  for  expenses  of  said  safety 
fund  department 

"(3)  That  a  receiver  be  appointed  to  take 
charge  of  the  safety  fund  department  of  said 
insurance  company,  and  to  make  all  necessary 
calls  or  assessments  for  mortuary  dues,  and 
make  all  payments  in  accordance  with  said 
safety  fund  plan  as  hereinbefore  stated. 

"(6)  That  defendant,  the  Hartford  Life  In- 
surance Company,  and  said  officers,  stockhold- 
ers, and  directors,  be  ordered  to  account  for 
all  moneys  received  for  expenses,  and,  after 
deduction  of  the  amount  actually  used  for 
proper  expenses  connected  with  the  manage 
ment  of  said  safety  fund  department,  be  or- 
dered to  pay  over  said  moneys  to  said  receiver 
for  the  benefit  of  said  certificate  holders  In 
the  safety  fund  department. 

"(7)  That  said  insurance  company  be  order- 
ed to  account  for  and  pay  over  all  moneys  re- 
ceived from  the  holders  of  certificates  of  the 
safety  fund  department  since  March,  1809, 
when  said  insurance  company  ceased  to  trans- 
act buslness'on  said  safety  fund  plan,  after  de- 
ducting the  amount  actually  paid  for  legiti- 
mate expenses  and  mortuary  claims. 

"(8)  That  It  be  declared  and  adjudged  that 
said  Hartford  Life  Insurance  Company  by  Its 
acts,  heretofore  described  in  this  complaint, 


in  abandoning  transaction  of  business  under 
the  safety  fimd  plan  without  the  ctmsent  and 
against  the  will  of  the  certificate  holders,  and 
In  causing  the  safety  fund  to  be  diverted  from 
its  investment  in  United  Stated  bonds  and 
Invested  in  other  secnrltles,  and  by  Its  other 
acts,  as  hereinbefore  described,  has  broken 
the  contract  with  each  and  all  holders  of  cer- 
tificates In  such  safety  fund  department,  and 
forfeited  all  moneys  and  benefits  received 
from  said  certificate  holders. 

"(9)  That  It  be  ordered  and  adjudged  that 
said  insurance  company,  and  said  defendants 
as  officers  and  directors  thereof,  aocount  for 
and  pay  over  to  the  said  receiver  all  sums 
received  from  said  certificate  holders  in  con- 
nection with  the  said  safety  fund  department, 
except  such  portions  thereof  as  have  been  ex- 
pended In  legitimate  expenses  of  conducting 
said  business,  and  in  the  payment  of  losses 
in  said  department. 

"(10)  That  said  Insurance  company,  and 
said  officers  and  directors,  pay  over  to  the 
receiver  all  sums  found  to  be  due  on  said  ac- 
counting. 

"(11)  That  a  general  receiver  be  appointed 
to  take  charge  and  manage  the  business  of 
said  company. 

"(12)  That  a  temporary  receiver  be  appoint- 
ed during  the  progress  of  this  litigation,  and 
until  the  court  has  made  further  order  in  the 
premises. 

"(13)  Damages  in  the  amount  of  one  mil- 
lion dollars  against  said  defendants  except 
said  security  company. 

"(14)  Such  other  and  further  relief  as  in 
equity  may  pertain. 

.  "(15)  That  said  security  company  be  ad- 
Judged  liable  for  the  loss  of  said  safety  fund 
described  in  paragraphs  22  and  2.S,  and  or- 
dered to  make  up  and  restore  said  loss  at  Us 
own  expense." 

The  court  sustained  the  defendants'  demur- 
rers, and  rendered  Judgment  for  the  defend- 
ants. 

John  K.  Beach  and  Talcott  H.  Russell,  for 
appellants.  Charles  E.  Perkins  and  Lewis 
Sperry,  for  appellees  Hartford  Life  Ins.  Co. 
and  others.  Charles  E.  Gross,  for  appellee 
Security  Co. 

HALL,  J.  (after  stating  the  facts  as  above). 
This  is  an  action  brought  by  the  plaintiffs 
as  quasi  creditors  and  holders  of  certifi- 
cates of  mutual  assessment  insurance  Issued 
by  the  defendant  Hartford  Life  Insur- 
ance Company  under  what  Is  called  Its 
"safety  fund  system,"  instituted  by  the  named 
plaintiffs  for  their  own  benefit,  and  for  that 
of  all  other  similarly  situated  certificate 
holders,  and  asking  for  equitable  relief  on 
account  of  allegwl  misappropriations  and 
threatened  misappropriations  by  said  Insur- 
ance company  and  Its  officers  of  the  moneys 
of  the  "safety  fund,"  and  of  the  safety  fund 
department  of  In.surance,  which  moneys,  it  Is 
allnpod,  the  plaintiffs  and  other  certificate 
holders  either  own  or  have  an  interest  in,  and 
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asking  foi  the  enforcement  of  the  obligations 
of  the  insurance  contract  regarding  said 
fands.  The  defendant  Hartford  Insurance 
Company  demurred  to  the  complaint  and  cer- 
tain paragraphs  thereof  and  prayers  for  re- 
lief upon  21  grounds,  the  10  individual  de- 
fendants upon  4  grounds,  and  the  defendant 
security  company  upon  6  grounds.  The  rul- 
ings of  the  court  sustaining  all  of  these 
grounds  of  demurrer  are  the  errors  assigned. 
Most  of  the  questions  presented  by  the  appeal 
may  be  discussed  In  considering  the  rulings 
of  the  trial  court  upon  the  several  grounds 
of  demurrer  of  the  Hartford  Life  Insurance 
Company.  The  grounds  of  demurrer  stated 
in  substance  will  be  considered  in  their  nu- 
merical order. 

First,  to  the  complaint  upon  the  ground 
tliat  it  is  multifarious,  since  the  nine  individ- 
uals and  the  security  company  are  joined 
with  the  Insurance  company  as  defendants, 
and  there  is  no  allegation  of  a  Joint  liability 
of  the  insurance  company  to  the  plalntifCs 
with  said  other  defendants  or  any  of  them, 
and  no  Joint  relief  prayed  for  against  the  In- 
surance company  and  the  other  defendants 
or  any  of  them,  excepting  the  ninth  and  tenth 
prayers  for  relief.  This  ground  of  demurrer 
was  erroneously  sustained.  The  plaintiffs 
have  a  common  Interest  In  the  subject  of  this 
action  and  were  properly  joined.  Gen.  St. 
1902,  i  617;  Lewisohn  v.  Stoddard,  78  Conn. 
5*^,  63  Atl.  621.  The  averments  of  para- 
graphs 19,  20,  24,  26,  27,  28,  31,  32,  and  33 
of  ithe  complaint  are  broad  enough  to  i>ermtt 
proof  of  facts  showing  that  the  Insurance 
company,  and  its  officers  made  defendants. 
Jointly  participated  in  the  alleged  misappro- 
priation of  funds  and  mismanagement  of  the 
business  of  the  "safety  fond"  department.  As 
the  security  company  Is  the  custodian  of  the 
fund  the  plaintiffs'  and  the  Insurance  com- 
pany's present  Interest  in  which  and  future 
ownership  of  which  is  In  question,  it  was  not 
Improperly  made  a  party  under  section  618, 
Gen.  St  1902,  as  one  having  an  Interest  In  the 
controversy  or  necessary  to  be  made  a  party 
for  a  complete  determination  or  settlement  of 
the  questions  In  controversy.  That  the  securi- 
ty company  has  such  an  interest  is  clearly 
shown  by  some  of  its  reasons  of  demurrer. 
The  relief  asked  for  against  the  security  com- 
pany itself  Is  Incidental  to  the  main  relief 
prayed  for,  and  Is  properly  asked  for  in  this 
action.  Lewisohn  v.  Stoddard,  78  Conn.  604. 
A  misjoinder  of  the  security  company  or  any 
of  the  other  defendants  with  the  insurance 
company  would  not  have  defeated  the  action 
as  to  all  the  parties,  but  In  that  case  the 
parties  Improperly  Joined  should  have  been 
dropped.  Gen.  St.  1902,  §  622 ;  Town  of  Fair- 
field V.  Southport  National  Bank,  77  Conn. 
423-427,  59  AO.  513. 

Second,  to  paragraphs  9,  11,  and  12  of  the 
complaint,  upon  the  ground  that  all  prior 
negotiations  and  representations  between  the 
parties  were  merged  in  the  contract  of  insur- 
ancev  and  that  parol  or  written  representa- 


tions are  not  admissible  to  change  or  affect 
the  contract.  In  the  absence  of  allegations  of 
fraud,  accident,  or  mistake.  This  ground  of 
demurrer  should  have  l>een  overruled.  It  is 
alleged  in  paragraphs  9,  11,  12,  and  13  that 
the  insurance  company  continued  to  make 
said  representations  and  explanations  after 
the  plaintiffs'  certificates  were  Issued,  and  un- 
til the  company  ceased  to  Issue  such  policies 
in  March,  1899.  When  the  paragraphs  de- 
murred to  are  read  in  connection  with  para- 
graph 10  and  subsequent  paragraphs  of  the 
complaint  It  Is  clear  that  fraud  Is  charged. 
It  would  be  at  least  constructive  fraud  for 
the  insurance  company,  under  an  interpreta- 
tion by  it  of  the  language  of  the  certificates. 
In  direct  variance  with  the  representations 
of  these  circulars,  to  use  the  moneys  of  the 
"safety  fund"  department  to  the  Injury  of  the 
plaintiffs.  This  is  in  effect  charged  in  the 
complaint  Palmer  et  al.  v.  Hartford  Life  Ins. 
Co.,  54  Conn.  488, 9  Atl.  243;  Rohrschneider  T. 
Knickerbocker  Co.,  76  N.  Y.  216,  32  Am.  Rep. 
290.  The  alleged  written  statements  of  the 
company  would  be  admissible  in  evidence  as 
showing,  in  connection  with  proof  that  the 
plaintiffs  relied  upon  them,  the  interpretation 
which  the  parties  themselves  placed  upon 
the  contract  of  Insurance.  They  tend  to 
prove  that  when  the  plaintiffs  received  these 
certificates,  and  paid  from  time  to  time  the 
sums  required  to  be  paid  by  the  certificates, 
both  they  and  the  insurance  company  under- 
stood the  contract  alike.  Home  Life  Ina. 
Co.  V.  Pierce,  75  111.  426 ;  Bruce  v.  Continent- 
al Life,  58  Vt  253,  2  Atl.  710;  Fuller  v.  Met- 
ropolitan Life,  70  Conn.  647,  671,  41  Atl.  4; 
Bray  v.  Loomer,  61  Conn.  456-464,  23  Atl. 
831;  Biting  v.  Sturtevant  41  Conn.  176-182.. 
They  would  also  be  admissible  as  tending  to 
prove,  In  connection  with  proof  that  the 
plaintiffs  relied  upon  them,  the  alleged  actual 
or  constructive  fraud. 

Third,  to  paragraph  10,  upon  the  ground 
that  It  contains  no  averment  that  plaintiffs 
did  not  understand  the  terms  of  the  certifi- 
cates, or  that  they  were  misled  by  them,  and 
upon  the  ground  that  It  appears  upon  the 
face  of  the  certificates  that  their  terms  are 
involved.  This  should  have  been  overruled. 
The  language  of  the  certificate  Justified  the 
averment  that  Its  terms  are,  at  least  not 
entirely  clear.  It  was  not  necessary  for  the 
plaintiffs  to  allege  that  they  were  unable  to 
understand  the  language  of  the  certificates 
or  that  they  were  misled  by  their  terms,  since 
they  have  In  paragraph  12  averred  that  they 
accepted  them  relying  upon  the  representa- 
tions of  the  insurance  company  In  Exhibit 
A  and  the  other  described  circulars.  The 
manifest  purpose  of  paragraph  10  was  to  aver 
that  one  step  in  the  alleged  fraudulent  pur- 
pose of  the  insurance  company  was  to  make 
the  terms  of  the  certificates  so  obscure  that 
It  might  afterwards  successfully  place  upon' 
them  an  Interpretation  variant  from  the  lan- 
guage of  the  circulars,  which  it  Is  alleged  the 
company  is  now  endeavoring  to  do. 
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Foartb,  to  pangraphB  15,  16,  17,  and  18, 
upon  tbe  ground  that  tbe  Insurance  company 
bad  tbe  legal  right  to  Issue  policies  of  insur- 
ance upon  other  than  the  "safety  fund"  plan, . 
and  to  cease  issuing  certificates  under  tbe 
"safety  fund"  plan  without  obtaining  the  con- 
sent of  tbe  certificate  holders.  This  ground 
of  demurrer  was  proiwrly  sustained.  The  In- 
surance company  was  authorized  by  Its  char- 
ter to  Issue  insurance  on  other  than  the  "safe- 
ty fund"  plan.  We  find  neither  In  the  so-call- 
ed circulars  nor  in  the  certificates  any  prom- 
ise, either  express  or  implied,  by  tbe  insur- 
ance company  to  tbe  certificate  holders  that 
tt  would  not  issue  policies  on  any  other  than 
the  safety  fund  plan,  or  that  it  would  con- 
tinue to  issue  safety  fund  certificates  any 
longer  than  it  did.  Wright  t.  Minn.  Life  Ins. 
Co.,  198  U.  a  657,  24  Sup.  Ct  549.  48  L.  Ed. 
632;  Green  t.  Hartford  Life  Ina.  Co.,  139 
N.  a  809,  61  &  B.  887,  1  L.  E.  A.  (N.  S.) 
623.  Having  a  legal  right  to  do  the  acts 
complained  of  in  these  four  paragraphs,  nei- 
ther tbe  Insurance  company  nor  its  officers 
are  rendered  liable  eroi  if  their  action  was 
Induced  by  improper  motives  as  alleged. 
Fisher,  Brown  ft  Co.  t.  Fielding,  67  Conn. 
91-106,  34  Aa.  714,  32  L.  B.  A.  236,  52  Am. 
St  Rep.  270. 

Fifth,  to  paragraph  19,  upon  the  ground 
that  it  is  not  averred  that  the  alleged  diver- 
sion was  wrongfully  made.  This  ground  of 
demurrer  should  have  been  overruled.  A 
fair  interpretation  of  the  language  of  para- 
graph 19,  read  in  connection  with  that  of 
paragraph  8,  is  that  the  insurance  company 
and  its  managers  and  stockholders  had  dur- 
ing the  years  named  appropriated  to  their 
own  use  money  to  the  amount  stated,  whlcb, 
by  tbe  terms  of  the  contract,  they  bad  no 
right  to  do.  It  was  unnecessary  to  express- 
ly characterize  such  acts  as  wrongful. 

Sixth  and  seventh,  to  paragraph  20,  upon 
tbe  ground  that  it  appears  by  the  terms  of 
the  contract  of  Insurance  (Exhibit  B)  that 
the  "three  dollars  per  annum  on  each  $1,000 
for  expense  dues"  belongs  to  the  Insurance 
company.  We  are  of  tbe  opinion  that  by  the 
terms  of  the  certificates  no  part  of  the  three 
dollars  "expense  dues"  became  part  of  the 
funds  of  tb^  "safety  fund"  department,  but 
that  it  belonged  to  the  insurance  company, 
to  be  used  for  Its  own  benefit  and  that  of  its 
stockholders  without  accountability  to  the 
certificate  holders.  By  the  language  of  the 
contract,  the  promise  by  the  certificate  hold- 
ers was  "to  pay  to  said  company,  for  expens- 
es, dues  of  three  dollars  per  annum  on  each 
$1,000  Indemnity  *  •  •  so  long  as  this 
certificate  shall  remain  In  force."  This  Is  aa 
absolute  promise  to  pay  a  fixed  sum  for  a 
certain  time,  without  reference  to  the  amount 
of  the  actual  expenses  Incurred  by  tbe  com- 
pany or  to  the  continued  solicitation  of  new 
business.  The  insurance  company  continues 
to  manage  the  business  of  tbe  safety  fund 
department,  although  it  has  ceased  to  issue 
new  certlilcateB.     Security  Co.  T.  Hartford, 


61  Conn.  89-98,  28  Atl.  699.  These  grounds 
of  demurrer  were  properly  sustained  in  so 
far  as  they  apply  to  the  alleged  diversion  in 
paragraph  20  of  the  $3  expense  dues,  but, 
for  the  reasons  above  stated  regarding  the 
fifth  ground  of  demurrer,  they  were  not 
rightly  sustained  in  so  far  as  th^  were  di- 
rected to  the  allegation  in  said  paragraph  of 
a  diversion  of  large  sums  from  the  safety 
fund. 

Eighth,  to  a  part  of  paragraph  21.  Thia 
need  not  be  considered,  as  tbe  plaintiff  has 
withdrawn  Its  claim  under  paragraph  21 
that  the  collection  by  the  company  of  10  cents 
for  sending  notices  of  mortuary  assessment 
was  unauthorized. 

Ninth  and  tenth,  to  paragraphs  29  and  30, 
upon  the  ground  that  the  alleged  claims  by 
tbe  insurance  company  as  to  the  construction 
of  the  contract  (Exhibit  B)  do  not  constitute 
a  cause  of  action  against  them  in  bebalf  of 
these  plaintiffs.  The  trial  court  rightly  sus- 
tained tbe  defendants'  claim  that  these  para- 
graphs did  not  describe  acts  wbicb  in  them- 
selves constitute  a  cause  of  action  entitling 
the  plaintiff  to  any  relief  asked  for.  While 
relief  may  pcesibly  be  granted  on  account  of 
the  acts  done,  or  threatened  to  be  done,  by 
the  insurance  company  to  the  plaintiffs'  In- 
Jury,  under  said  claimed  construction  of  tbe 
terms  of  the  certificates,  no  facts  are  alleged 
entitling  them  to  relief  against'  tbe  mere 
making  of  tbe  alleged  claim.  As  a  part, 
however,  of  the  description.  In  connection 
with  other  paragraphs  of  the  complaint,  of 
the  alleged  misappropriation  and  threatened 
misappropriation  of  the  moneys  of  the  "safe- 
ty fund"  department,  paragraph  29  properly 
remains  a  part  of  the  complaint 

Eleventh  and  twelfth,  to  tbe  first  prayer 
for  relief,  upon  tbe  grounds  that  the  action 
is  prematurely  brought  since  It  appears  that 
the  plaintiffs  have  not  suffered,  and  may 
never  suffer,  any  Injury  on  account  of  tbe 
alleged  threatened  acts  of  tbe  insurance  com- 
pany regarding  its  title  to  the  safety  fund, 
and  Its  right  to  collect  mortuary  assessments 
after  tbe  outstanding  Insurance  shall  be  re- 
duced to  $1,000,000,  and  upon  the  further 
ground  that  the  plaintiffs  cannot  in  this  ac- 
tion obtain  an  amendment  of  their  several 
certificates.  Equity  may  grant  relief  against 
a  threatened  injury  where  the  plaintiffs' 
rights  may  be  prejudiced  by  delay.  The  de- 
murrer admits  that  the  Insurance  company 
asserts  the  right  and  the  intention  to  do  the 
acts  described  In  paragraph  29  of  the  com- 
plaint. How  soon  tbe  amount  of  the  out- 
standing certificates  may  be  reduced  to  $1,- 
000,000  we  cannot  say.  It  appears  from  the 
averments  of  paragraphs  12  and  2S  that 
since  1897  tbe  amount  of  such  insurance  In 
the  defendant  company  has  diminished  some 
$60,000,000.  The  remoteness  of  tbe  danger 
of  injury  to  tbe  plaintiffs  from  tbe  intended 
acts  of  the  defendants  may  properly  be  con- 
sidered by  the  trial  court  In  deciding  whether 
equitable  relief  ought  to  be  granted.    It  does 
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not  appear  from  tbe  complaint  that  sucli 
danger  la  necessarily  so  remote  as  to  forbid 
the  Interference  of  a  court  of  equity.  Wheth- 
er, In  fact,  there  Is  a  sufficiently  substantial 
injury  to  the  plaintiffs'  rlgbts,  or  such  rea- 
sonable ground  <ot  the  apprehension  of  In- 
jory  to  them  from  the  alleged  acts  and  In- 
tended acts  of  the  defendants  as  will  Justify 
equitable  Interference,  may  be  a  question  for 
dispute  upon  a  trial  of  the  case.  Should  It 
appear  that  the  plaintiffs'  rights  are  or  are 
likely  to  be  seriously  prejudiced  by  the  al- 
leged acts,  or  Intended  acts,  of  the  defend- 
ants, under  their  Interpretation  of  the  con- 
tract of  Insurance,  it  would  seem  to  be  neces- 
sary for  the  court  to  place  a  construction 
upon  the  language  of  the  certificate  In  order 
to  determine  whether  such  acts  of  the  defend- 
ants could  be  Justified.  It  seems  to  be  un- 
questioned that,  by  the  express  terms  of  the 
contract,  the  certificate  holders,  who  for  five 
years  have  contributed  their  stipulated  pro- 
portion qf  the  safety  fund,  hare  been  and 
are  entitled  to  have  applied  upon  their  fu- 
ture dues  the  net  interest  received  from  the 
fund,  as  well  as  the  excess  of  the  fund  over 
*1,000,000. 

The  real  question  in  dispute  is  not  so  much 
whether  the  certificate  holders  or  tbe  insur- 
ance company  are  the  present  owners  of 
the  safety  fund,  as  whether,  by  tbe  terms 
of  tbe  certificates,  the  holders  are  entitled 
to  a  distribution  of  the  entire  safety  fund 
when  tbe  aggregate  amount  of  outstanding 
certificates  shall  be  reduced  to  $1,000,000,  as 
claimed  by  the  plalntifCs,  or  whether  the  In- 
snrance  company,  when  the  amount  of  the 
certificates  shall  be  so  reduced,  may  con- 
tinue to  demand  dues  and  assessments  from 
the  certificate  holders,  and  upon  non- 
payment appropriate  tbe  entire  safety  fund 
to  itself,  as  it  is  alleged  in  paragraph  29 
and  stands  admitted,  it  claims  a  right  to  do. 
The  defendants,  in  support  of  their  demur- 
rer to  this  prayer  for  relief,  contend  that 
It  appears  upon  the  face  of  the  contract  of 
insurance,  made  a  part  of  the  complaint,  that 
the  plaintiffs*  claimed  construction  of  the 
certificate  cannot  be  adopted.  We  cannot 
sustain  this  contention.  We  have  already 
said  that  certain  written  statements  Issued 
by  the  company  would  be  admissible  to  aid  la 
ascertaining  the  true  meaning  of  doubtful 
provisions  of  the  certificates.  But  we  are 
also  of  opinion  tbat,  even  without  the  aid 
of  such  extraneous  evidence,  the  language 
of  the  certificates  does  not  prohibit  the  con- 
struction contended  for  by  the  plaintiffs  as 
to  the  time  when  the  safety  fund  must  be 
divided.  The  language  of  the  certificate 
is  that  "If  at  any  time  it  [the  bisurance  com- 
imny]  shall  fall  by  reason  of  insufficient 
membership,  or  shall  neglect.  If  Justly  and 
legally  due,  to  pay  the  maximum  Indemnity 
provided  for  by  the  terms  of  any  certificate, 
•  •  •  it  shall  be  the  duty  of  said  trustee 
(tbe  security  company)  to  at  once  convert 
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said  safety  fund  Into  money,  and  divide 
the  same  *  •  *  among  the  holders  of 
certificates  then  In  force.  •  •  •"  The 
plaintiffs  claim  that  by  this  provision  there 
must  be  such  a  division  of  the  safety  fund 
among  the  certificate  holders,  when  their 
number  becomes  so  reduced  that  tbe  aggre- 
gate amount  of  their  Insurance  does  not  ex- 
ceed $1,000,000,  as  wotild  be  the  case  when 
there  were  but  1,000  holders  of  certificates 
at  $1,000  each.  The  claim  of  tbe  insurance 
company,  as  stated  in  paragraph  29  and 
admitted  by  the  demurrer,  is  that,  even  after 
the  number  of  certificate  holders  are  so  re- 
duced, it  may  continue  to  collect  dues  and 
to  make  mortuary  assessments,  unlimited  in 
the  average  amount,  and  unrestricted  by  the 
number  of  certificate  holders,'  and  to  declare 
tbe  rights  of  certificate  holders  forfeited 
who  fail  to  pay  such  dues  and  assessments. 
If  tbe  insurance  company  may  so  continue 
to  levy  assessments  unlimited  in  amount,  it 
Is  difficult  to  see  when  there  can  be  a  failure 
to  pay  certificates  by  reason  of  insufficient 
membership,  or  how  the  certificate  holders 
have  much  protection  from  the  existence  of 
the  so-called  safety  fund.  Which  of  these 
constructions  is  the  correct  one  depends  up- 
on what  is  meant  by  the  provision,  if  the 
insurance  company  shall  "fail  [to  pay  the 
amount  of  any  certificate]  by  reason  of  in- 
sufficiency of  membership."  Clearly  by  the 
word  "fail"  is  not  meant  «  default  In  any 
obligation  assumed  by  the  Insurance  company. 
While  tbe  company  undertakes  to  make  the 
assessments  (Lawler  v.  Murphy,  68  Conn. 
295,  20  Atl.  457,  8  L.  R.  A.  118),  and  to  pay 
the  sum  collected.  Its  express  agreement  Is 
to  pay  the  amount  of  certificates  from  "the 
mortuary  fund,  and  not  otherwise."  If, 
after  an  assessment  for  the  payment  of  the 
amount  due  upon  a  certificate  is  properly 
made  and  the  assessment  paid,  the  amount 
realized  i>rove8  insufficient  to  pay  the  in- 
demnity due,  the  failure  is  that  of  the  mor- 
tuary fund,  and  not  of  the  insurance  com- 
pany, and  there  can  be  no  such  failure  of 
the  mortuary  fand,  "by  reason  of  Insuffi- 
cient membership,"  unless  there  is  a  fixed 
maximum  limit  of  assessment.  The  certifi- 
cate fixes  such  a  limit  It  provides  that 
the  payment  of  "mortality  calls"  to  form  a 
"mortuary  fund"  for  the  payment  of  "all 
Indemnity  matured  by  the  deaths  of  mem- 
bers" are  to  be  levied  "according  to  the 
table  of  graduated  mortality  ratios  given 
hereon,  and  as  further  determined  by  their 
respective  ages,  and  the  aggregate  indemnity 
at  the  dates  of  such  deaths.  •  •  •"  In 
the  application,  which  is  by  its  terms  made 
a  part  of  the  contract  of  Insurance,  each 
member  agrees  to  pay  "all  mortality  calls 
determined  as  within  set  forth."  Attached 
to  Exhibit  B  Is  a  table  showing  the  method 
of  determining  mortuary  calls  and  the  ratios 
graduated  according  to  ages  of  certificate 
holders  for  assessments  against  each  holder 
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of  a  $1,000  certificate,  for  the  collection  of 
a  death  Iobb  of  $1,000.  This  method  Is  based 
upon  a  minimum  outstanding  insurance  of 
$1,000,000.  There  Ib  no  other  method  pro- 
vided by  the  contract,  and  therefore  none 
for  the  making  of  mortality  calls  after  the 
total  amount  of  outstanding  Insurance  falls 
below  $1,000,000.  It  Is  expressly  stated  that 
these  ratios  will  decrease  as  the  total  amount 
of  outstanding  Insurance  Increases.  Tbere 
Is  no  suggestion  that  they  can  ever  be  In- 
creased. It  must  be  held  that  they  cannot 
Even  if  it  is  doubtful  which  of  the  two  claim- 
ed constmctlons  of  the  contract  should  be 
adopted,  the  doubt  should  be  resolved  in  fa- 
vor of  the  Insured.  Liverpool  &  L.  &  G. 
Ins.  Oo.  V.  Kearney,  180  U.  S.  132,  21  Sup. 
Ct  326,  45  L.  Ed.  460;  Fricke  v.  V.  S.  In- 
demnity Co.,  78  Conn.  188,  192,  61  Atl.  431. 
The  demurrer  to  the  first  ptayer  for  relief  in 
so  far  as  it  applies  to  that  part  of  the  prayer 
which  asks  that  the  certificates  be  construed 
as  providing  that  when  the  amount  of  the 
face  of  outstanding  certificates  is  reduced  to 
$1,000,000  the  safety  fund  is  to  be  distributed 
among  the  certificate  holders  should  have 
been  overruled.  Since  the  contract  may  be 
construed  as  above  stated.  It  should  not  be 
reformed  as  requested. 

The  thirteenth  and  fourteenth  to  the  sec- 
ond and  fourth  prayers  for  relief  were  prop- 
erly sustained.  They  have  been  sufficiently 
considered  In  the  discussion  of  the  sixth, 
seventh,  ninth  and  tenth  grounds  of  demur- 
rer. 

Fifteenth,  ninteenth,,  and  twentieth,  to  the 
fifth,  eleventh,  and  twelfth  prayers  for  relief, 
upon  the  grounds  that  the  complaint  alleges 
no  sufficient  grounds  for  the  appointment  of 
a  receiver,  and  that  by  the  laws  of  this  state 
the  rtght  to  apply  for  the  appointment  of 
such  receiver  is  confined  exclusively  to  the 
Insurance  commissioner.  Sections  3489,  3490, 
3491,  and  3546  of  the  General  Statutes  of 
1902  describe  some  of  the  powers  of  the  in- 
surance commissioner  in  matters  touching 
the  question  raised  by  these  grounds  of  de- 
murrer. He  is  to  "see  that  all  laws  respect- 
ing insurance  companies  are  faithfully  ex- 
ecuted." He  may  "examine  into  the  methods 
of  business  of  any-  company  doing  any  kind 
or  form  of  Insurance  in  this  state  •  •  • 
and  if  In  his  opinion  such  company  •  •  • 
is  doing  business  in  an  illegal  or  improper 
manner  he  may  order  It  to  discontinue  such 
Illegal  or  improper  method  of  doing  business. 

•  •  •"  "If  any  such  company  •  •  » 
shall  fail    •    •    •    to  obey  any  such  order 

•  *  *  he  may  apply  to  a  court  or  Judge 
having  jurisdiction,  for  an  injunction  or  for 
the  appointment  of  a  receiver  or  for  both, 

•  •  *  and  such  court  or  judge  may  en- 
force such  order  of  the  commissioner  by  in- 
junction or  by  appointing  a  receiver."  Under 
section  3546,  if  the  insurance  commissioner 
finds  that  the  assets  of  an  Insurance  com- 
pany incorporated  by  the  laws  of  this  state 


are  less  than  its  liabilities,  or  If  such  com- 
pany "shall  fall  to  comply  with  any  require- 
ment of  law,"  he  may  notify  it  to  cease  the 
issue  of  new  policies,  or  the  payment  of  divi- 
dends to  stockholders  until  the  deficiency 
be  made  good  br  the  law  ^complied  with, 
and  be  may,  and  if  the  assets  of  the  com- 
pany are  leas  than  three-fourths  of  its  li- 
abilities, must,  bring  his  petition  to  the  su- 
perior court  or  to  a  judge  of  the  Supreme 
Court  of  Errors,  praying  for  the  appointment 
of  a  receiver,  and  that  the  charter  of  said 
company  may  be  annulled,  and  said  court  or 
judge  is  empowered  or  directed  to  appoint 
such  receiver,  and  "to  annul  the  charter  and 
decree  the  dissolution  of  such  company,  and 
to  make  all  other  orders  and  decrees  neces- 
sary and  proper  In  reference  to  winding  up 
the  affairs  of  such  company,  and  the  dispo- 
sition of  its  proi>erty."  Section  3351  also 
provides  for  the  appointment  by  the  superior 
court  of  a  receiver  to  wind  up  the  business 
of  any  corporation,  organized  under  the  laws 
of  this  state,  upon  the  application  of  stock- 
holders owning  not  less  than  one-tenth  of 
its  capital  stock,  for  certain  causes,  includ- 
ing fraud  and  gross  mismanagement  in  the 
conduct  or  control  of  such  corporations.  The 
acts  of  the  Insurance  company  complained 
of  in  this  action  are  embraced  in  those  de- 
scribed in  section  3490,  and  for  such  acta 
the  only  statutory  provision  authorizing  the 
appointment  of  a  receiver  by  the  superior 
court  is  upon  proceeding  Instituted  by  the 
insurance  commissioner.  We  may  assume 
that  the  peculiar  danger  of  iserious  Injury 
to  the  credit  and  business  of  such  Instlta- 
tlons  of  a  public  nature,  as  banks  and  insur- 
ance companies,  from  the  Institution  of  even 
groundless  applications  for  the  appointment 
of  receivers,  may  have  been  one  reason  why 
the  Legislature  deemed  it  proper  to  place 
the  exclusive  power  of  commencing  such  pro- 
ceedings against  them  in  the  hands  of  an 
experienced  and  disinterested  public  officer. 
While  the  superior  court  would  not,  in  an 
action  like  the  present  one,  be  bound  by  any 
construction  placed  by  the  Insurance  com- 
missioner upon  the  terms  of  these  certificates, 
and  while,  under  Its  general  equity  Jurlsdlc- 
tion,  it  would  have  the  power  to  appoint  a 
receiver  pendente  lite  for  the  preservation 
of  any  property  In  question  In  a  suit  before 
'  it,  or  as  Incidental  to  an  accounting  ordered, 
we  are  of  opinion  that  It  was  the  intention 
of  the  Legislature  to  Intrust  It  solely  to  the 
judgment  of  the  insurance  commissioner, 
when  an  application  for  the  appointment  of 
a  receiver  should  be  made  for  the  causes  de- 
scribed in  section  3490.  Am.  Casualty  Ina. 
Co.  V.  Fyler,  60  Cona  448-462,  22  Atl.  494, 
25  Am.  St.  Kep.  337;  Ulmer  v.  Falmouth 
Bldg.  &  Loan  Ass'n,  93  Me.  802,  45  Atl.  32 ; 
Huntington  Loan  Co.  v.  Fulk,  158  Ind.  113. 
63  N.  E.  123;  Broadwell  v.  Interocean  Loan 
Co.,  161  III.  327,  43  N.  E.  1067.  The  said  fifth, 
eleventh,  and  twelfth  prayers  for  relief  were 
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properly  held  to  be  insufficient,  excepting 
as,  In  connection  wltb  tbe  sixth  and  tenth 
prarers,  tbey  Uek  for  the  appointment  of  a 
receiver  as  Incidental  to  such  accounting  as 
may  be  ordered. 

Sixteenth,  to  the  sixth  prayer  for  relief, 
upon  the  ground  that  the  moneys  received 
for  expenses  .belong  to  the  Insurance  com- 
pany and  that  it  is  not  required,  to  account 
for  them.  For  the  reasons  stated  in  discuss- 
lug  the  sixth  and  seventh  grounds  of  demur- 
rer, this  ground  was  properly  sustained  to 
the  extent  tliat  it  asks  for  an  accounting  for 
the  $3  annual  expense  dues. 

Seventeenth,  to  the  seventh  prayer  for  re- 
lief, on  the  ground  that  the  allegations  of 
the  complaint  do  not  authorize  the  account- 
ing and  payment  asked  for.  This  ground  of 
demurrer  should  have  been  overruled.  Para- 
graphs 19,  20,  21,  24,  26,  27,  and  32  contain 
allegations  sufflciently  broad  to  permit  the 
proof  of  facts  upon  which  the  superior  court 
may,  under  the  sixth,  seventh,  or  tenth  pray- 
ers for  relief,  or  all  of  them,  order  an  ac- 
counting by  the  Insurance  company  for  mon- 
eys unlawfully  collected  or  received  by 
it  and  its  officers,  not  including  the  three 
doDars  annual  expense  dues. 

Eighteenth,  to  the  eighth  and  ninth  pray- 
ers for  relief,  upon  the  grounds  that  the  al- 
legations of  the  complaint  do  not  Justify  a 
declaration  by  the  court  that  the  moneys  re- 
ceived by  the  Insurance  company  from  the 
certificate  holders  have  been  forfeited;  that 
courts  of  equity  will  not  decree  forfeitures; 
and  that  It  Is  not  alleged  that  the  individual 
defendants  have  received  said  moneys.  This 
groimd  of  demurrer  was  properly  sustained 
ui)on  the  first  two  reasons  stated  therein. 
The  superior  court  as  a  court  of  equity  wiU 
not  lend  its  aid  to  cause  or  to  enforce  a. for- 
feiture of  the  moneys  lawfully  received  by 
the  insurance  company  from  certificate  hold- 
ers when,  as  In  this  case,  it  appears  that 
other  adequate  relief  for  the  alleged  Injuries 
can  be  granted  (Pomeroy's  Equity  Jurispru- 
dence, a  459,  460;  Warner  v.  Bennett,  31 
Conn.  468,  478),  and  when  there  has  been  no 
rescission  of  the  contract  of  insurance,  and  no 
offer  or  apparent  intention  by  either  party  to 
rescind  it  We  have  already  said  that  it  is 
sufficiently  alleged  that  the  individual  defend- 
ants participated  in  the  alleged  wrongful  ap- 
propriations of  funds. 

Twenty-first,  to  the  thirteenth  prayer  for 
relief,  upon  the  ground  that  the  averments  of 
the  complaint  do  neither  Justify  the  award- 
ing of  damages,  nor  show  the  grounds  or 
amount  of  such  damages,  nor  from  whom 
they  should  be  recovered.  This  ground  of  de- 
murrer should  have  been  overruled.  The 
averments  of  paragraphs  10,  20,  21,  24,  26, 
27,  and  32  are  sufficient  in  form  and  sub- 
stance to  allow  the  proof  of  facts  which 
would  Justify  the  superior  court  In  adjudg- 
ing the  Insurance  company  and  Its  officers 
who  are  defendants  liable  in  money  damages 
to  the  plaintitTs. 


The  four  grounds  of  demurrer  of  each  of 
the  ten  individual  defendants  upon  the 
grounds  generally  that  no  facts  are 'alleged 
showing  a  liability  to  the  plaintiffs  of  such 
defendant,  either  Individually  or  Jointly  with 
any  of  the  other  defendants,  should  have 
been  overruled  for  the  reasons  above  stated 
in  considering  the  first  ground  of  demurrer 
of  the  defendant  Insurance  company. 

The  defendant  security  company  demurs 
upon  the  following  grounds:  First,  second, 
third,  and  fourth,  to  the  entire  complaint, 
upon  the  grounds.  In  substance,  that  inas- 
piuch  as  It  is  not  alleged  that  the  Insurance 
company  has  failed  td  pay  the  maximum  in- 
demnity provided  by  the  terms  of  any  certif- 
icate, and  the  plaintiffs  admit  that  the  safe- 
ty fund  is  not  to  be  divided  among  the  certif- 
icate holders  until  the  aggregate  outstanding 
Insurance  Is  reduced  to  ?1,000,000,  and  It  ap- 
pears from  the  averments  of  paragraph  25  of 
the  complaint  that  the  outstanding  Insurance 
amounts  to  about  $40,000,000,  the  plaintiffs 
have  no  right  or  Interest  in  the  safety  fund, 
and  therefore  no  cause  of  action  against  this 
defendant  either  alone,  or  Jointly  with  the 
other  defendants;  and  upon  the  further 
ground  that  there  is  a  misjoinder  of  causes 
of  action,  and  that  the  complaint  Is  multi- 
farious. These  demurrers  should  have  been 
overruled.  What  we  have  already  said  re- 
garding the  character  and  purpose  of  this 
action,  the  Joinder  of  parties,  both  plaintiffs 
and  defendants,  and  the  remedy  for  a  mis- 
Joinder,  the  construction  which  the  certifi- 
cates of  insurance  will  admit  of,  and  the 
power  of  the  court  to  grant  some  relief  asked 
for  should  it  conclude  upon  a  hearing  of  the 
facts  that  the  rights  of  the  plaintiffs  were 
likely  to  be  prejudiced  by  the  acts,  or  threat- 
ened acts,  of  the  defendants,  makes  further 
discussion  of  these  four  grounds  of  demurrer 
unnecessary. 

Fifth,  to  the  third  prayer  for  relief,  upon 
the  grounds  stated  in  its  first,  second,  and 
third  demurrers  to  the  complaint.  This 
should  have  been  overruled-  for  the  reasons 
Just  stated. 

Sixth,  to  the  fifteenth  prayer  for  relief,  up- 
on the  grounds  stated  In  Its  second  and  third 
demurrers,  which  we  have  already  consider- 
ed, and  upon  the  further  grounds,  In  sub- 
stance, that  the  plaintiffs  are  not  creditors 
either  of  the  security  company  or  the  Insur- 
ance company,  that  the  contract,  regarding 
the  safety  fund  shows  that  it  belongs  to  the 
insurance  company,  and  that  the  Kmurance 
company  has  a  legal  remedy  for  the  alleged 
breach  of  such  contract  by  the  Insurance  com- 
pany. The  question  of  the  right  of  the  secu- 
rity company  to  change  the  Investments  from 
United  States  bonds  to  other  securities  Is  not 
raised  by  these  grounds  of  demurrer,  and 
they  should  have  been  overruled.  The  agree- 
ment of  the  security  company  Is  expressed  to 
be  with  the  Insurance  company  and  with  each 
of  the  certificate  holders.  Although  the  plaln- 
tifCS  are  not  the  present  owners  of  the  safety- 
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fond,  and  may  never  become  so,  they  have, 
as  we  have  before  stated,  sucb  an  Interest  In 
it  aa,  upon  facts  which  may  be  proved  under 
the  averment  of  the  complaint,  would  Justify 
the  superior  court  in  granting  some  relief 
asked  for,  to  save  the  certificate  holders  from 
loss  from  any  unlawful  change  which  the  se- 
curity company,  with  the  consent  and  pro- 
curement of  the  Insnrance  company,  may 
have  made  in  the  securities  in  which  the  safe- 
ty fund  was  invested.  Legal  and  equitable 
relief  may  properly  be  demanded  in  the  same 
action.    Gen.  St  1902,  S  613. 

That  certain  demurrers  to  particular  para- 
graphs of  the  complaint  and  prayers  for  re- 
lief were  properly  sustained,  as  above  stated, 
does  not  finally  dispose  of  this  case,  since 
the  remaining  paragraphs  before  enumerat- 
ed, and  remaining  prayers  for  relief,  are  suf- 
ficient to  permit  the  proof  of  facts  showing  a 
good  cause  of  action. 

Th^re  Is  error,  and  the  Judgment  is  set 
aside,  and  the  case  remanded,  with  direction 
to  overrule  certain  of  the  demurrers  as  indi- 
cated in  this  opinion,  and  to  proceed  with  the 
case  according  to  law.  The  other  Judges  oc- 
curred. 


(80  Conn.  n» 

PLAUT  V.  PLAUT  et  al. 

(Supreme  Court  of  Errors  of  Conneoticut.    Jane 
4,  1906.) 

1.  Tbubts—Cbkation— Express    Tbhst— Suf- 

FICIENCT  OF  LANOUAOE— PbECATOBT  WOBOS. 

No  technical  langaage  is  necessary  for  the 
creation  of  a  trust,  and  if  it  is  apparent  from  a 
deed  or  will  that  it  was  the  intent  that  the 
property  should  be  dealt  with  for  the  benefit  of 
another,  a  court  of  equity  will  affix  to  it  the 
character  of  a  trust  and  impose  corresponding 
duties  upon  the'  party  receiving  it,  for  the  in- 
tent, if  sufficiently  clear  and  apparent,  will  gov- 
ern in  whatever  words  expressed,  even  it  Uiey 
are  merely  precatory  words. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Truate,  H  34-88.] 

2.  Wuxs  —  CoRSTBUOTioN— Estates  Cbbated 
—Absolute  EIstatk  with  Quauftiho  Pbo- 
visioNS— Trusts. 

Although  langiiage  in  a  will,  standing  alone, 
would  be  effective  to  transfer  an  absolute  es- 
tate in  real  and  personal  property,  subsequent 
qualifying  words  may  cut  down  the  gift  by  carv- 
ing out  certain  rights  thereby  vested  in  others, 
but  whether  such  result  will  follow  in  a  certain 
case  will  depend  on  the  expressed  intent  of  the 
testator,  which  is  to  be  gathered  from  an  ex- 
amination of  all  parts  of  the  will  In  connection 
with  the  circumstances  surrounding  the  testa- 
tor; and  where  such  a  gift  of  all  testator's 
property,  real  and  personal,  to  his  children 
named,  and  their  heirs,  was  followed  by  the 
words  "but  I  desire  and  direct  that  my  said 
children  shall  keep  my  real  estate  intact  and  en- 
tire if  they  can  do  so,  and  that  the  income  of 
all  my  property,  both  real  and  personal,  shall 
be  paid  to  my  said  daughters  above  mentioned 
excepting  those  who  may  be  married  at  and  aft- 
er my  death  until  they  ail  are  married,  or  In  the 
event  of  the  aforesaid  daughters  not  marrying, 
until  such  time  as  they  shall  find  in  convenient 
without  loss  to  themselves,  my  said  daughters, 
to  divide  the  income  of  all  said  property  equally 
among  all  my  children  named  herein,  sons,  as 
well  as  daughters,"  and  there  was  a  further 
provision,  "should  mj  children  aforesaid  be  un- 


able to  keep  said  real  estate  intact  and  undivid- 
ed, then  it  shall  be  sold,  and  the  income  of  the 
proceeds  thereof  shall  be  divided  among  my  said 
daughters  in  the  manner  I  have  described  here- 
in, to  be  afterwards  divided  in  the  manner  I 
have  directed,  should  my  daughters  not  marry." 
Held  that,  in  view  of  the  use  of  the  word  "di- 
rect," and  the  imperative  form  of  subsequent 
statements,  it  was  the  testator's  intent  to  im- 
pose upon  the  donees  of  his  property  an  obliga- 
tion in  favor  of  the  unmarried  daughters,  and 
the  title  to  the  property  stood  charged  with  the 
trust  for  the  performance  thereof.  . 

8.  SAl»-BBH«nOIABIE8  OF  TBUSI— UHKAB- 
BIKD  DaUOHTBBS. 

Under  the  terms  of  the  will  the  Income  of 
the  property  should  be  divided  among  such  of 
the  testator's  daughters  as  should  have  remained 
unmarried  down  to  the  time  when  such  income 
was  earned,  and  marriage  after  the  testator's 
death  would  deprive  a  daughter  so  married  of 
a  share  in  the  future  income,  and  no  son  would 
be  entitled  to  any  part  of  the  income  while  the 
trust  continued. 
4.  Saub— TERMiNATioir  or  Tbubt. 

The  trust  would  terminate  upon  the  mar- 
riage of  the  last  of  the  daughters,  but  It  might 
also  terminate  by  the  concurrence  of  all  the 
daughters  who  remained  unmarried  in  a  coik- 
sent  that  the  income  should  thereafter  be  di- 
vided among  all  the  children. 
6.  Same— Effect  of  Tebuinatioh  of  Tbust. 

Upon  the  termination  of  the  trust  the  l^;al 
and  beneficial  estates  in  the  property  would 
merge  in  the  owners  of  the  legal  estate. 

6.  Same— Languaok    of    Instbumknt— Sitb- 

STlTin'ION  OF  WOBDS. 

The  word  "in,"  as  it  appears  in  the  will  be- 
fore the  word  "c<yi)tenient,  should  be  read  and 
construed  "it,"  as  WHch  was  the  manifest  Inten- 
tion of  the  testator,  especially  where  all  tb» 
parties  so  agree. 

7.  TausTS— DiSPOSiTiow  of  Pbopebtt— Tte- 
TAMENTAKT  Tbust&^-Sau:  undeb  Pbovi- 
siONS  OF  Will. 

The  will  named  a  certain  daughter  as  tma- 
tee,  and  she  qualified.  All  of  the  children  are 
living,  of  full  age,  and  parties  to  the  action  for 
construction  of  the  will.  Held  that,  if  a  con- 
tingency should  arise  justifying  a  sale  under  the 
terms  of  the  will,  it  should  be  made  In  accord- 
ance with  the  provisions  of  the  statute  regulat- 
ing the  sale  of  lands  held  in  trust. 

&  Same— Disposition  of  Pbooebds  of  Sauc 
In  the  event  of  a  sale,  the  proceeds  should 
be  Invested  by  the  trustee  according  to  law,  and 
held  in  substitution  for  the  realty  sold,  in  the 
same  manner  and  subject  to  the  same  condition 
and  rights  as  the  original  personal  estate. 

Case  Reserved  from  Superior  Court,  New 
London  County ;  Alberto  T.  Roraback,  Judge. 

Action  by  Rosa  Plant,  trustee,  for  the  oon- 
Btructlon  of  the  will  of  Joseph  Plaut  On 
reserved  questions.    Questions  answered. 

Joseph  Plant,  late  of  Norwich,  died  Jan- 
uary, 1905,  leaving  an  estate  consisting  of 
both  real  and  personal  estate  and  the  will 
here  for  construction,  which  has  been  duly 
probated.  The  body  of  the  will  reads  as  fol- 
lows: 

"First  I  direct  that  all  my  just  debts  and 
funeral  expenses  shall  be  paid  by  my  execu- 
trix hereinafter  named. 

"Second.  I  give,  devise  and  bequeath  all 
my  property,  both  real  and  personal,  of  every 
kind  and  description,  to  my  beloved  children, 
Rosa  Plant  Sarah,  Battle,  and  Gertie,  my 
daughters,  and  Louis,  Ralph,  Eddie  and  Sey- 
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monr  Plant,  my  sons,  and  to  their  helra  for- 
ever, but  I  desire  and  direct  that  my  said 
children  shall  keep  my  real  estate  intact  and 
entire  if  they  can  do  so,  and  that  the  income 
of  all  my  property,  both  real  and  personal, 
shall  be  paid  to  my  said  daughters  above 
mentioned  excepting  those  who  may  be  mar- 
ried at  and  after  my  death  nntll  they  all  are 
married,  or  In  the  event  of  the  aforesaid 
daughters  not  marrying,  until  such  time  as 
they  shall  find  in  convenient  without  loss  to 
themselves  my  said  daughters,  to  divide  the 
Income  of  all  said  property  equally  among 
all  my  children  named  herein  sons,  as  well  as 
daughters.  My  real  estate  Is  thus  described: 
•  *  *  Should  my  children  aforesaid  be  un- 
able to  keep  said  real  estate  Intact  and  nn- 
divided,  then  it  shall  be  sold  and  the  income 
of  the  proceeds  thereof  shall  be  divided 
among  my  said  daughters  In  the  manner  I 
have  deacrlbed  herein,  to  be  afterwards  divid- 
ed in  the  manner  I  have  directed,  should  my 
daughters  not  marry. 

"Third.  I  hereby  appoint  my  beloved  daugh- 
ter, Rosa  Plaut'to  be  the  executrix  of  this 
my  last  will  and  testament  and  I  ask  that 
the  Court  of  Probate  require  no  bonds  of  her, 
and  I  recommend  to  her  to  seek  the  advice 
when  In  need  of  counsel  of  my  beloved  neph- 
ew Fordy  Plant  who  will  advise  her  with 
good  counsel." 

Rosa  Plaut  qualified  as  executrix,  and  set- 
tled the  estate,  her  final  account  being  filed 
July  30,  1906.  September  25,  1906,  she  was 
appointed  trustee  imder  the  will,  qualified, 
and  Is  now  acting  as  such  trustee.  There 
came  Into  her  hands  as  such  trustee,  from 
berself  as  executrix,  real  estate  appraised 
at  $15,197.33,  and  personal  estate,  consist- 
ing of  securities  and  deposits  in  bank,  ap- 
praised at  $21,646.23,  making  a  total  of  $36,- 
842.56.  and  such  estate  is  now  in  ber  hands, 
as  is  also  the  income  received  therefrom. 
The  annual  income  amounts  to  about  $2,500. 
The  eight  persons  named  In  the  second  para- 
graph of  the  will  as  the  children  of  the  tes- 
tator are  his  only  children,  and  all  are  now 
alive,  of  full  age,  and  parties  hereto. 

The  following  questions  are  presented:  "(1) 
Whether  a  valid  trust  is  created  by  the  terms 
of  paragraph  second  of  said  will,  or  whether 
there  is  an  absolute  gift  of  all  the  testator's 
property,  after  the  payment  of  debts  and 
foneral  expenses  and  expenses  of  settlement 
of  his  estate,  equally  to  his  eight  children. 
(2)  If  a  valid  trust  is  created  by  said  will, 
when,  to  whom,  and  in  what  amounts  should 
the  Income  from  the  principal  thereof  be 
paid?  (3)  If  a  valid  trust  Is  created  by  said 
will,  at  what  time  does  such  trust  terminate, 
and  to  whom  should  the  principal  of  said 
trust  be  distributed  at  Its  termination?  (4) 
If  a  valid  trust  is  created  by  said  will,  should 
any  of  the  Income  therefrom  be  paid  to  the 
testator's  sons  so  long  as  any  of  his  daughters 
arc  unmarried,  and,  if  so,  when,  and  how 
modi}    CS)  If  a  valid  tmst  is  created  by  said 


will,  should  any  of  the  Income  therefrom 
be  paid  to  the  testator's  daughters  who  may 
be  married  at  or  after  his  death,  and,  if  so, 
when,  and  how  much?  (6)  If  a  valid  trust  is 
created  by  said  will,  has  the  trustee  power 
under  its  terms  to  sell  the  whole  or  'any  part 
of  the  real  estate  or  personal  property  now 
forming  a  part  of  the  principal  of  said  trust, 
or  has  the  probate  court  for  the  district  of 
Norwich  the  power  to  order  such  sale?  (7) 
If  a  sale  of  the  whole  or  any  part  of  said  real 
or  personal  estate  can  be  made  either  by  the 
trnstee  under  the  terms  of  said  will  or  by 
order  of  said  probate  court,  what  disposition 
should  be  made  by  the  trustee  of  the  proceeds 
therefrom?" 

Wallace  8.  Allls,  for  plaintiff.    Oardlner  ' 
Oreene,  for  Rosa  and  Sarah  Plant    Thomas 
J.  Kelly,  for  Ralph  Plant  and  others. 

PRENTIQEi,  J.  (after  stating  the  facts  as 
above).  The  testator,  in  the  first  part  of  the 
second  paragraph  of  bis  will,  uses  language 
which,  standing  alone,  would  have  been  ef- 
fective to  give  his  eight  children  all  of  bis 
property — the  real  estate  in  fee  simple  and 
the  personalty  absolutely.  This  paragraph, 
however,  does  not  stop  with  the  language 
noticed.  Connected  with  It  In  the  same  sen- 
tence by  a  suggestive  "but,"  and  in  immediate- 
ly following  sentences,  are  further  expres- 
sions used  by  the  testator  in  his  attempt  to 
djeclare  his  testamentary  purpose.  It  la 
urged  that  the  effect  of  what  is  here  found 
is  to  cut  down  the  gift  apparently  made  as 
the  result  of  the  preceding  language,  and  to 
carve  out  of  It  certain  rights  vested  by  the 
will  taken  as  a  whole  In  unmarried  daugh- 
ters. That  sudi  might  be  the  effect  of  sub- 
sequent language  qualifying  words  apt  for 
the  device  or  bequest  of  a  fee  simple  or  ab- 
solute estate  Is  well  settled.  Whether  or  not 
that  result  will  follow  in  any  given  case  will 
depend  upon  the  expressed  intent  of  the  tes- 
tator. Cbesebro  v.  Palmer,  68  Conn.  207,  213, 
86  Atl.  42 ;  Phelps  v.  Bates,  64  Conn.  11,  13, 
6  AU.  301,  1  Am.  St  Rep.  92.  And  this  in- 
tent Is  to  be  gathered  by  taking  all  parts  of 
the  will  together  and  examining  them  in  con- 
nection with  the  circumstances  surrounding 
the  testator.  Allyn  v.  Mather,  9  Conn.  114, 
125;    Oold  V.  Judson,  21  Conn.  616,  625. 

In  the  portion  of  bis  will  last  referred  to, 
Mr.  Plaut  expresses  his  "desire"  that  his  chll- 
Axea,  who  had  Just  been  named  as  the  donees 
of  his  estate,  should  keep  the  real  estate  In- 
tact if  possible,  and  that  the  Income  of  all 
his  property,  both  real  and  personal,  should 
be  paid  to  unmarried  dangbters  until  none 
remain  unmarried  or  until  the  happening  of 
another  event  described  by  him.  He  further 
provides,  in  substance,  that  If  his  children 
should  be  unable  to  keep  bis  realty  intact  it 
should  be  sold,  and  the  Income  of  the  proceeds 
thereof  be  divided  in  the  same  manner  as  the 
income  of  the  realty  would  have  been  if  un- 
sold.    Had  the  testator  in  these  provisions 
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limited  himself  to  the  expression  of  a  "de- 
sire," the  question  would  have  presented  It- 
self as  to  his  Intent  In  using  such  precatory 
language.  No  technical  language  is  necessary 
for  the  creation  of  a  trust  If  It  Is  clearly 
apparent  from  a  deed  or  will  that  It  was  the 
Intent  of  the  parties  that  the  property  convey- 
ed or  carried  by  it  should  be  held  and  dealt 
with  for  the  benefit  of  another,  a  court  of 
equity  will  atBx  to  It  the  character  of  a 
trust,  and  impose  corresponding  duties  upon 
the  party  receiving  it  The  intent,  in  what- 
ever words  expressed,  If  sufficiently  clear  and 
apparent,  will  govern,  and  this  Intent  may  be, 
and  frequently  is,  gathered  where  only  preca- 
tory words  are  used.  Colton  v.  CJolton,  127 
U.  S.  800,  312,  8  Sup.  Ct  1164,  82  L.  Ed.  138; 
Dexter  v.  Evans,  63  Conn.  68,  61,  27  AU.  308, 
38  Am.  St  Rep.  336;  Bristol  v.  Austin,  40 
Conn.  438,  447.  "The  point  really  to  be  de- 
cided in  all  these  cases  is  whether,  looking  at 
the  whole  context  of  the  will,  the  testator  has 
meant  to  Impose  an  obligation  on  his  l^atee 
to  carry  his  expressed  wishes  into  etfect,  or 
whether,  having  expressed  his  wishes,  he  has 
meant  to  leave  it  to  the  legatee  to  act  on  them 
or  not,  at  his  discretion."  Williams  v.  Wil- 
liams, 1  Simons  (N.  S.)  368,  369.  To  the  same 
effect  Harper  v.  Phelps,  21  Conn.  257,  269; 
Bristol  V.  Austin,  40  Conn.  438,  447;  Dexter 
V.  Evans,  63  Conn.  58,  61,  27  Atl.  808,  38 
Am.  St  Rep.  336;  Hughes  v.  Fitzgerald.  78 
Conn.  4,  7,  60  AU.  684. 

But  Mr.  Plant  did  not  content  himself 
'  with  the  expression  of  his  wishes.  He  direct- 
ed. His  language  was,  "but  I  desire  and  di- 
rect" It  Is  of  course  conceivable  that  a  tes- 
tator might  use  the  word  "direct"  without 
intending  to  use  it  in' an  Imperative  sense, 
and  only  Intending  to  convey  suggestion,  ad- 
vice, or  recommendation,  and  thereby  to  In- 
fluence, without  talcing  away  discretion.  And 
that  such  was  the  intent  of  the  user  might 
be  discernible  from  the  context.-  Hnrd  v.' 
Sbelton,  64  Conn.  496,  498,  30  Atl.  766.  But 
"direct"  is  a  word  of  command,  and  it  is  dif- 
ficult to  read  the  provisions  of  Mr.  Plant's 
will  Into  which  it  enters  without  coming  to 
the  conclusion  that  he  \ised  it  in  its  natural, 
and  therefore  presumed,  meaning.  Leake  v. 
Watson,  60  Conn.  508,  21  Atl.  1075.  All  evi- 
dence of  a  contrary  intent  is  wanting.  No- 
where In  the  will  can  be  found  a  suggestion 
that  the  testator  contemplated  that  a  discre- 
tion in  the  matter  was  reserved  to  the  chil- 
dren. The  imperative  form  of  statement 
rung  throughout  the  paragraph  which  alone 
bears  upon  the  subject  and  in  its  closing 
sentence  the  provisions  in  question  are  cbai^ 
acterlzed  as  directory.  Mr.  Plant's  will,  when 
read  in  its  entirety,  thus  discloses  his  inten- 
tion to  impose  upon  the  donees  of  his  proper- 
ty an  obligation  in  favor  of  unmarried  daugh- 
ters, with  the  result  that  the  title  to  the  prop- 
erty received  by  them  under  the  will  stands 
charged  with  a-  trust  for  the  performance  of 
that  obligation. 


Our  advice  Is  further  asked  as  to  the  na- 
ture and  extent  of  this  trust  Its  terms  are 
such  that  the  Income  of  the  property  is  to  be 
divided  equally  among  such  of  the  testator's 
daughters  as  shall  liave  remained  unmarried 
down  to  the  time  when  such  Income  was  earn- 
ed. Marriage  after  the  testator's  death  Is  as 
effective  to  deprive  the  daughter  so  married 
of  a  right  to  share  In  the  division  of  future 
income  as  marriage  antedating  his  death 
would  have  been.  Upon  the  marriage  of  the 
last  of  the  daughters,  the  trust  terminates. 
The  trust  may  also  be  terminated  prior  to 
the  happening  of  this  event  by  the  concur- 
rence of  all  the  daughters  who  shall  have 
remained  nnmarried  in  a  consent  that  the  In- 
come derived  from  the  property  may  there- 
after be  divided  among  all  the  children  of 
the  testator.  Upon  the  termination  of  the 
trust  the  legal  and  benefldal  estates  in  the 
testator's  property  will  merge  in  the  owners 
of  the  legal  estate.  Until  this  event  happens 
no  son  will  be  entitled  to  any  part  of  the  in- 
come derived  from  the  property. 

In  the  will  the  word  before  "convenient" 
near  the  middle  of  paragraph  2  was  written 
"in."  The  word  Intended  by  the  testator 
was  manifestly  "it,"  as  all  the  parties  agree. 
The  mistake  of  the  scrivener  will  be  correct- 
ed, and  the  language  read  and  construed  as 
intended.  Phelps  v.  Bates,  54  Conn.  11,  16. 
5  Atl.  301,  1  Am.  St  Rep.  92. 

The  will  directs  the  testator's  children  to 
keep  the  real  estate  intact  and  entire,  if  they 
can  do  so.  In  anticipation,  however,  of  their 
inability  to  carry  out  his  wishes  in  that  re- 
gard, he  directs  a  sale  In  that  contingency. 
Entertaining  as  be  manifestly  did  very  crude 
notions  of  legal  matters  and  of  the  nature 
and  incidents  of  a  trust,  he  doubtless  con- 
templated that  his  children  would  co-operate 
in  carrying  out  his  wishes  and  directions,  and 
that  to  that  end  any  necessary  sale  would 
be  made  by  their  Joinder  in  a  conveyance. 
Were  all  now  exercising  the  trust  by  means 
of  which  his  wishes  are  being  carried  into 
effect,  it  Is  quite  possible  that  the  will  migbt 
be  fairly  construed  as  confiding  to  them  the 
power  of  sale  exercisable  by  them  under  the 
conditions  named.  Under  present  conditions, 
however,  if  a  situation  should  arise  In  whlcb 
a  sale  of  any  of  the  realty  would  be  justified 
under  the  terms  of  the  will,  such  sale  should 
be  made  pursuant  to  the  provisions  of  statute 
regulating  the  sale  of  lands  held  In  trust. 
The  trust  in  favor  of  unmarried  daughters 
embodies  in  it  by  force  of  the  provisions  of 
the  will  the  power  to  sell  so  much  of  the 
corpus  as  is  realty  as  an  incident  of  the  trust 
created.  In  the  event  of  a  sale  the  proceed.<i 
should  be  invested  by  the  trustee,  as  under 
the  law  trust  funds  may  be,  and,  thus  in- 
vested, held  by  the  trustee  In  substitution  for- 
the  realty  sold  in  the  same  manner,  and  sub- 
ject to  the  same  conditions  and  rights  as  the 
personal  estate  left  by  Mr.  Plaut 

The  superior  court  is  advised   to  render- 
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Judgment  in  confonulty  wltb  tbe  views  here- 
in expressed. 

No  costs  In  thia  court  wOl  be  taxed  In  favor 
of  eltber  party.    Tbe  other  Judges  concurred. 

(SI  Oonii.  EO 

STATE  V.  SUFTIELD  &  THOMPSONVILMS 
BRIDGE  CO.  et  al. 

(Supreme  Court  of  Ehrrors  of  Connecticut    June 
30.  1908.) 

1.  Eminent   Domain— "Propebtt"    Subject 
'     TO  Apphopbiation — Franchises. 

A  franchise  is  property,  and,  like  other 
property,  may  be  taken  for  public  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  }  103. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-6T2S;   vol.  8,  pp.  7768-7770.] 

2.  Same— Compensation— Appbopeiatioji.  to 
New  Use— Highways— Toll  Bbidqes. 

A  toil  bridge  highway,  as  well  as  a  turn- 
pike road,  is  a  public  highway  established  by 
public  authority,  and  is  a  public  easement,  and 
persons  who  have  been  paid  damages  for  proper- 
ty taken  in  its  construction  are  entitled  to  no 
additional  damage  when  it  is  made  by  public 
authority  a  free  highway. 
9-  Same— TotL  Bbidoe  Pbofebtt- Statutoby 
Fbo  visions. 

Charter  Suffield  &  Thompsonville  Bridge 
Company,  i  0  (Special  Laws  1889,  p.  1208,  c. 
363),  provides  that,  if  a  committee  appointed  in 
pursuance  of  a  vote  of  certain  towns  to  lay  out 
a  public  highway  over  the  bridge  finds  that  the 
highway  will  be  of  common  convenience  and 
necessity,  it  shall  award  to  the  bridge  company 
as  damages  the  value  of  the  bridge  and  appurte- 
nant property,  and  also  such  amounts  as  have 
been  paid  as  daipages  to  the  owners  of  another 
bridge  company  and  a  ferry  company  by  rea- 
son of  the  construction  and  maintenance  of  the 
bridge,  and  such  other  damages  as  the  bridge 
company  shall  snffer  from  the  taking  of  the 
property,  but  no  damages  shall  be  allowed  for 
the  franchise  created  by  the  charter.  Pub.  Acts 
1907,  p.  871,  c  258,  provided  for  a  public  high- 
way across  the  bridge  and  for  its  condemnation, 
and  that  a  committee  should  assess  in  favor  of 
the  owners  just  compensation  for  their  property, 
except  that  no  damage  should  be  assessed  for  the 
franchise  of  the  bridge  company  "as  provided 
in  the  charter  of  said  corporation."  Held,  that 
the  charter  determined  the  elements  to  be  con- 
sidered in  ascertaining  "just  compensation" 
when  the  state  authorized  the  taking  of  the 
property  for  a  free  public  highway,  which  the 
act  of  1907  recot^ized;  and  hence  the  bridge 
company  was  entitled  to  the  amounts  it  had 
paid  the  owner  of  the  feriy  and  the  other  bridge 
company. 
4.  Sams  —  Pboceedir08  —  Btidknob— Admis- 

SrSILITY. 

In  proceedings  to  condemn^ a  toll  bridge 
property  for  a  free  public  highway,  evidence  of 
tm  agreement  and  deed  for  conveyance  to  the 
bridge  company  of  certain  ferry  rights  was  ad- 
missible, as  tending  to  show  a  payment  of  dam- 
ages to  the  ferry  owner,  but  for  no  other  pur- 
pose. 

Prentice  and  Thayer,  JJ.,  dissenting. 

Case  Reversed  from  Superior  Court,  Hart- 
ford County;  Howard  J.  Cnrtls,  Judge. 

Proceedings  by  the  state  against  the  Suf- 
field &  Tbompsonvllle  Bridge  Company  and 
others  to  condemn  -certain  toll  bridge  prop- 
erties for  the  purpose  of  establisliing  pub- 
lic highways.  Case  reserved  for  the  Su- 
preme Court  upon  report  of  the  committee 


appointed  to  assess  compensation,  and  re- 
monstrance of  the  named  defendant  to  the 
report'  Superior  court  advised  to  sustain 
remonstrance  and  recommit  report  for  a  re- 
hearing de  novo,  with  instructions. 

Prior  to  1880  the  Enfield  Bridge  Company, 
chartered  In  1788,  possessed,  by  virtue  of  its 
charter,  the  exclusive  right,  within  the  lim- 
its therein  specified,  of  maintaining  a  toll 
bridge  across  the  Connecticut  river,  connect- 
ing the  towns  of  Suffield  and  Bnfiield;  and 
there  also  existed  an  ancient  ferry  franchise, 
owned  by  private  persons,  for  maintaining 
a  ferry  across  said  river  at  Tbompbonville 
in  said  town  of  Enfield.  In  1889  the  Leg- 
islature granted  a  charter  to  the  defendant, 
tbe  Suffield  &  Thompsonville  Bridge  Com- 
pany, authorizing  it  to  construct  and  main- 
tain a  toll  bridge  across  said  river  connecting 
the  towns  of  Enfield  and  Suffield.  Sp.  Laws 
1889,  p.  1207.  Sections  4,  8,  and  9  of  said 
charter  were  as  follows: 

"Sec.  4.  Said  corporation  shall  pay  all 
damages  occasioned  to  the  property  of  any 
Iterson  or  corporation,  including  the  Enfield 
Bridge  Company,  or  to  the  proprietors  of  the 
ferry  at  Thompsonville,  which  they  may  sus- 
tain by  reason  of  the  construction  and  main- 
tenance of  said  bridge,  and  unless  said  dam- 
ages shall  be  agreed  upon  by  the  parties  they 
shall  be  assessed  by  a  committee  to  be  ap- 
pointed by  the  superior  conrt  at  Hartford  on 
application  of  the  company  hereby  Incor- 
porated or  by  any  person  or  corporation  sus- 
taining sndi  damages  which  application 
shall  be  accompanied  by  a  summons  to  be 
served  upon  the  parties  Interested  as  is  re- 
quired in  cases  of  dvU  processes  before  said 
court;  provided,  however,  that  In  case  of 
amicable  agreement  or  otherwise,  the  said 
Enfield  Bridge  Company  and  the  proprietors 
of  said  ferry  may  subscribe  for  and  hold 
capital  stock  In  the  cong)any  hereby  hicor- 
porated  in  amount  less  or  equal  to  the 
amount  of  damages  agreed  upon  or  found  in 
each  case,  and  stock  so  subscribed  shall  be 
treated  as  stock  paid  for  In  cash." 

"Sec.  8.  The  towns  of  Enfield  and  Suffield 
may,  at  legal  meetings  called  for  that  pur- 
pose, vote  to  lay  out  a  public  highway  across 
said  bridge  and  when  both  said  towns  shall 
have  so  voted  the  selectmen  of  said  towns 
shall  Join  in  an  application  to  the  superior 
court  for  Hartford  county  praying  for  the 
laying  out  of  said  highway,  which  applica- 
tion shall  be  duly  served  on  said  corporation 
and  the  court  shall  appoint  a  committee 
which  shall  proceed  in  the  manner  provided 
by  statute  for  the  laying  out  of  highways  in 
towns. 

"Sec.  9.  Said  committee  shall,  if  it  finds 
said  highway  will  be  of  common  convenience 
and  necessity,  appraise  and  award  to  said 
corporation  as'  damages  the  value  of  said 
bridge  and  appuitenant  property,  and  also 
such  amounts  as  have  been  paid  as  damages 
to  the  owners  of  said  ferry,  and  said  Enfield 
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Bridge  Company,  and  snch  other  damages  as 
the  corporation  hereby  formed  shall  suffer 
from  said  taking  of  said  property,  but  no 
damages  shall  be  allowed  to  the  company 
for  the  franchise  created  by  this  resolution." 

In  pursuance  of  this  charter  the  corpora- 
tion constructed  a  toll  bridge,  which  it  has 
since  maintained  and  now  owns.  In  1907, 
beside  the  toll  bridge  In  question,  there  was 
a  toll  bridge  across  the  Connecticut  river  be- 
tween East  Windsor  and  Windsor  Locks,  and 
one  between  Mlddletown  and  Portland,  and 
also  a  toll  bridge  across  the  Nlantlc  river 
betweeil  Bast  Lyme  and  Waterford;  each 
being  owned  by  a  corporation.  In  that  year 
the  Legislature  passed  an  act  for  the  es- 
tablishment of  free  public  highways  across 
the  Connecticut  and  Nlantlc  rivers,  and  for 
the  condemnation  of  each  of  said  four  toll 
bridges,  namely,  the  bridge  between  Bast 
Windsor  and  Windsor  Locks,  the  bridge  be- 
tween Portland  and  Mlddletown,  the  bridge 
between  Bast  Lyme  and  Waterford,  and  the 
bridge  in  question,  between  Enfield  and  Suf- 
fleld.  Pub.  Acts  1907,  p.  871,  c  258.  The  act 
provides  that  the  Attorney  General  shall 
bring,  in  the  name  of  the  state,  petitions  to 
the  superior  court  in  the  several  counties 
in  which  said  toll  bridges  are  respectively  lo- 
cated for  the  ascertainment  of  the  compensa- 
tion to  be  paid  each  corporation  owning  each 
of  said  four  bridges,  and  prescribes  the  mode 
of  proceeding,  upon  each  of  said  petitions. 
In  section  1  the  act  provides  as  follows: 
"Upon  such  petition  said  court  shall  appoint 
a  committee  of  three  disinterested  men  who, 
after  being  sworn  and  giving  reasonable  no- 
tice to  the  parties,  shall  examine  the  prop- 
erty proposed  to  be  taken,  ascertain,  the  val- 
ue thereof,  Including  the  value  of  the  fran- 
chise of  any  corporation  the  property  of 
which  is  to  be  taken,  and  the  damage  ac- 
cruing from  such  taking  to  any  other  prop- 
erty of  such  corporation,  except  that  no  dam- 
age shall  be  assessed  for  the  franchise  of  the 
Snffleld  and  Tbompaonvllle  Bridge  Company 
as  provided  in  the  charter  of  said  corpora- 
tion, and  shall  assess  such  sum  in  favor  of 
the  owners  of  said  property  as  will  justly 
compensate  them  tlierefor."    Page  872. 

The  present  proceeding  was  brought  by  the 
Attorney  General  pursuant  to  the  aforesaid 
act.  Upon  due  notice,  the  defendant,  the 
Suffleld  &  ThompsonvlUe  Bridge  Company, 
appeared,  and  all  other  persons  interested  In 
said  proceeding  made  default  of  appearance. 
The  court,  having  heard  the  plaintiff  and 
said  defendant,  adjudged  that  the  state  take 
said  bridge  to  be  its  property  as  and  for  the 
purpose  provided  In  said  act,  and  appointed 
three  disinterested  men  (naming  them)  "a 
committee,  who,  after  lielng  sworn  and  giv- 
ing reasonable  notice  to  the  parties,  shall 
examine  the  said  bridge,  Its  approaches,  and 
appurtenances,  the  property  proposed  to  t>e 
taken,  ascertain  the  value  thereof,  excluding 
the  franchise  of  said  corporation,  as  pro- 
vided in  the  charter  of  said  corporation,  and 


the  damage,  If  any,  accruing  from  said  tak- 
ing to  any  other  property  of  said  corpora- 
tion, other  than  to  its  said  franchise,  and 
who  shall  assess  in  favor  of  the  owners  of 
said  bridge,  approaches,  and  appurtenances 
such  sum  as  will  Justly  compensate  them 
therefor." 

On  April  25,  1908,  the  committee  filed  its 
report,  in  which  it  assesses  as  compensation 
and  damages  to  the  defendant  the  sum  of 
$66,050.78,  which  amount  it  finds  to  be  the 
value  of  all  the  property  of  the  defendant  • 
proposed  to  be  taken  by  tbe  state.  The  re- 
port further  states  that  upon  the  trial  the 
defendant  and  the  Attorney  General  made 
certain  conflicting  claims  in  respect  to  the 
true  meaning  of  the  defendant's  charter  and 
of  tiie  act  of  1907,  upon  which  claims  the  com- 
mittee made  certain  rulings,  to  which  the 
defendant  duly  excepted.  The  report  far- 
ther states  that  upon  the  trial  the  defendant 
offered  evidence:  (1)  Of  the  payment  by  it 
to  the  Enfield  Bridge  Company  of  $1,250  for 
damages  by  reason  of  the  construction  and 
maintenance  of  the  defendant's  bridge  «t 
ThompsonvlUe,  claiming  it  was  entitled  to 
be  reimbursed  for  said  sum  under  the  provi- 
sions of  Its  charter  and  the  act  of  1807. 
This  evidence  the  committee  rejected  and 
the  defendant  excepted.  (2)  Of  the  payment 
by  the  defendant  of  $9,400  to  the  proprietors 
of  the  ThompsonvlUe  Ferry,  paid  partly  In 
cash  and  partly  in  stock,  claiming  it  was 
entitled  to  be  reimbursed  for  said  sum  under 
its  charter  and  said  act  of  1907.  This  evi- 
dence the  committee  rejected,  and  the  de- 
fendant excepted.  (3)  Of  a  contract  between 
the  defendant  and  .the  proprietors  of  tlie 
ThompsonvUle  Ferry  for  the  conveyance  by 
said  proprietors  of  all  their,  rights  in  said 
ferry  to  the  defendant  and  of  a  deed  of  said 
ferry  rights,  claiming  that  said  contract  and 
deed  were  relevant  to  the  amount  of  com- 
pensation the  defendant  was  entitled  to.  In 
connection  with  evidence  that  it  was  stUl 
the  owner  of  said  ferry  rights,  which  would 
be  taken  or  destroyed  by  these  condemnation 
proceedings.  The  committee  received  in  evi- 
dence the  contract  and  deed,  but  subject  to 
the  abUity  of  the  defendant  to  show  that  the 
property  referred  to  in  the  same  entered  into 
and  became"  a  part  of  the  property  to  t>e 
taken  in  this  proceeding,  to  wit,  the  bridge. 
Its  approaches,  and  appurtenances.  The  de- 
fendant excepted  to  the  ruling  restricting  the 
admissibility  of  the  evidence.  The  defendant 
remonstrated  against  the  acceptance  of  the 
committee's  report  because  the  committee 
overruled  Its  claims  in  respect  to  the  true 
meaning  of  its  charter  and  of  the  act  of  1907. 
and  because  of  the  committee's  ruling  on  the 
admission  of  evidence,  as  above  stated,  and 
the  remonstrance  prayed  that  the  committee's 
report  "be  not  accepted  unless  amended  by 
adding  thereto  the  amount  so  paid  to  tiie 
ferry  proprietors  and  the  Enfield  Bridge 
Company."  No  other  objection  was  made  by 
either  party  to  the  report  or  to  its  acceptance;. 
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Cbotles  H.  Brlacoe  and  J.  Warren  John- 
eon,  for  defendant  bridge  company.  Marcus 
H.  Holcomb,  Atty.  Gen.,  and  Hugh  M.  Al- 
corn, for  the  State. 

HAMERSIiDT,  J.  (after  stating  the  facts 
as  above).  The  superior  court  adjudged  that 
the  state  take  the  bridge  of  the  defendant, 
with  its  approaches  and  Its  appurtenances, 
to  be  the  property  of  the  state  for  the  pnblie 
use  of  a  free  public  highway,  as  provided  in 
the  act  of  1007  for  the  establishment  of  free 
public  highways  across  the  Connecticut  river 
and  Nlantlc  river  (Pub.  Acts  1907,  p.  871,  c 
258),  and  appointed  a  committee  to  assess 
such  sum  in  favor  of  the  defendant  owner 
of  said  property  as  wUl  Justly  compensate  it 
therefor  in  pursuance  of  the  provisions  of 
said  act.  The  direction  In  the  order  for  as- 
sessing Just  compensation  purports  to  follow 
the  act,  and  we  must  hold  that  such  is  its 
legal  effect  The  Attorney  General  claims 
that  the  act  and  the  order  of  court  in  pursu- 
ance of  the  act  directs  the  committee,  in  a»- 
certaining  the  sum  which  will  Justly  compen- 
sate the  owners  of  the  property  taken,  to 
consider  only  the  value  of  the  bridge,  Its  ap- 
proaches, etc.,  and  the  damage  accruing  to 
any  other  property  of  the  defendant,  and  to 
exclude  from  consideration  the  value  of  the 
defendant's  franchise  and  the  sums  paid  by 
the  defendant,  in  pursuance  of  the  require- 
ments of  Its  charter,  for  tt:e  purpose  of  en- 
abling the  state  to  lawfully  establish  any 
bridge  highway  at  that  place.  The  defend- 
ant claims  that  the  act  of  1007  and  the  order 
of  court  in  pursuance  thereof  directs  the 
committee,  In  assessing  Just  compensation, 
to  include  in  the  sum  assessed  such  sums  as 
may  have  been  paid  by  the  defendant  for  said 
purpose  as  required  by  its  charter.  We  think 
this  claim  of  the  defendant  is  correct  A 
franchise  is  property,  and,  like  other  prop- 
erty, may  be  taken  for  public  use.  Enfield 
Toll  Bridge  Co.  v.  Hartford  &  N.  H.  B.  Co., 
17  Conn.  40,  59,  42  Am.  Dea  716.  A  toll 
bridge  highway,  as  well  as  a  turnpike  road, 
is  a  public  highway  established  by  public 
authority,  and  to  be  regarded  as  a  public 
easement;  and  persons  who  have  been  paid 
damages  for  property  taken  in  Its  construc- 
tion are  entitled  to  no  additional  damage 
when  It  is  made  by  public  authority  a  free 
highway.  State  v.  Maine,  27  Conn.  641,  648, 
649,  71  Am.  Dec.  80.  When  the  defendant,  un- 
der authority  and  requirement  of  its  charter, 
paid  the  Enfield  Bridge  Company  and  the 
proprietors  of  the  Thompsonvllle  Ferry  dam- 
age for  Injury  to  tbelr  property  taken  for 
tlie  establishment  of  the  bridge  highway,  the 
rights  so  acquired  inured  to  the  benefit  of 
the  public.  In  granting  the  defendant's  char- 
ter, the  state  stipulated,  and,  in  accqitlng 
the  charter,  the  defendant  agreed  that  when 
the  state  (as  at  any  time  It  lawfully  might) 
should  authorize  the  taking  of  the  defend- 
ant's property  acquired  in  pursuance  of  Its 
charter  for  the  public  use  of  a  free  public 


highway,  upon  paying  Just  compensation  (or 
the  property  so  taken,  that  such  compensation 
should  be  ascertained  by  appraising  the  value 
of  the  bridge  and  appurtenant  property  and 
such  amounts  as  have  been  paid  as  damages 
to  the  owner  of  the  ferry  and  the  Enfield 
Bridge  Company  and  other  damages  the  de- 
fendant shall  suffer,  but  not  including  dam- 
ages for  the  defendant's  franchise  created 
by  its  charter.  Section  10,  p.  1208,  Sp.  Laws. 
This  stipulation  and  agreement  determines 
the  elements  to  be  considered  in  ascertaining 
"Just  compensation,"  whenever  the  state  may 
authorize  the  taking  6f  the  defendant's  proi>- 
erty  for  a  free  public  highway;  and  it  is 
immaterial  whether  the  state  acts  directly  in 
taking  the  property,  or  intrusts  some  public 
agencies  with  powers  to  that  effect,  such  as 
the  towns  of  Enfield  and  Sutfleld. 

We  think  the  act  of  1907  recognizes  these 
provisions  of  the  charter,  and  provides  for 
their  observance.  That  act  applies  to  four 
distinct  toll  bridges,  owned  by  four  distinct 
corporations.  It  provides  one  process  and. 
one  mode  of  condemnation  for  all.  It  pro- 
vides that  the  committee  appointed  in  the 
proceeding  against  each  corporation  shall 
assess  Just  compensation  by  ascertaining  the 
value  of  the  property  proposed  to  be  taken. 
Including  the  value  of  the  franchise  and  the 
damage  accruing  to  any  other  property  of 
the  corporation  except  that,  in  the  case  of 
the  Su£9eld  &  Thompsonvllle  Bridge  Com- 
pany, no  damage  shall  be  assessed  for  its 
franchise  "as  provided  in  the  charter  of 
said  corporation."  There  is  no  such  provision 
in  its  charter  except  the  one  we  have  already 
considered,  by  which  the  defendant  agrees  to 
forego  its  right  to  compensation  for  taking 
its  franchise  In  consideration  of  its  being 
awarded  as  damages '  the  amounts  it  shall 
have  paid  to  the  owner  of  the  ferry  and  the 
Enfield  Bridge  Company.  No  other  meaning 
can  be  given  the  language  used  In  the  act 
without  eliminating  the  controlling  words, 
"as  provided  In  the  charter  of  said  corpora- 
tion." We  think  this  meaning  is  too  plainly 
indicated  by  the  language  used  to  require 
any  consideration  of  the  further  argument 
urged  in  its  support,  namely,  that  the  differ- 
ent construction  claimed  by  the  Attorney 
General  would  render  the  provision  invalid. 
It  follows  that  the  committee  acted  improp- 
erly In  rejecting  evidence  of  the  defendant's 
payment  to  the  Enfield  Bridge  Company  and 
to  the  owners  of  th6  Thompsonvllle  Ferry. 
Evidence  of  the  agreement  and  deed  for  con- 
veyance of  the  ferry  rights  to  the  defendant 
was  admissible  as  tending  to  show  a  payment 
of  damages  to  the  ferry  owner,  but  for  no 
6ther  purpose.  The  rulings  of  the  committee 
upon  conflicting  claims  of  law  call  for  no 
separate  consideration,  as  they  were  based 
upon  the  same  misconception  of  the  defend- 
ant's charter  and  the  act  of  1907  that  lead 
the  committee  to  reject  the  evidence  offered 
by  the  defendant 
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The  remonstrance  alleges  this  Improper 
conduct  of  tbe  committee  apparent  on  the 
face  of  the  report,  and  claims  that  the  report, 
for  this  reason,  cannot  be  accepted.  This 
claim  must  be  allowed.  The  report  must  be 
set  aside,  and  recommitted,  in  order  that  the 
committee  may  rehear  the  parties  de  novo  as 
to  tbe  comiwnsatlon  to  be  awarded,  ascertain 
w^at,  if  any,  amounts  hare  been  paid  by  the 
defendant  to  tbe  owner  of  the  ferry  and  to 
tbe  Enfield  Bridge  Company  as  damages  as 
provided  In  the  defendant's  charter,  and  in- 
clude the  amounts  thus  paid  In  the  sum 
which  the  committee  shall  find  will  justly 
compensate  the  defendant  for  its  property 
taken  by  the  state.  It  was  strongly  urged 
upon  argument  by  the  defendant  that  the  In- 
terests of  the  state,  as  well  as  of  the  defend- 
ant, demanded  an  Immediate  Judgment,  fixing 
the  amount  of  just  compensation,  and  that 
these  Interests  would  be  greatly  jeopardized 
by  any  rehearing  before  the  committee.  How- 
ever this  may  be,  the  superior  court  is  bound 
to  set  aside  and  recommit  the  report  What 
arrangement  can  or  should  be  made  by  the 
parties  to  secure  an  Immediate  judgment  Is 
a  matter  for  agreement  between  them,  which 
we  cannot  consider  or  discuss. 

The  superior  court  is  advised  to  sustain  the 
remonstrance,  to  set  aside  the  report  of  the 
committee  and  recommit  the  same  for  a  re-' 
hearing  de  novo  as  to  the  compensation  to  be 
awarded,  but  with  Instructions  to  assess  the 
sum  which  will  justly  compensate  the  defend- 
ant for  its  property  proposed  to  be  taken  by 
the  state,  including  in  that  sum  such  amounts 
as  the  committee  shall  find  have  been  paid  by 
the  defendant,  as  provided  In  Its  charter,  to 
the  owners  of  the  ThompsonvlUe  Ferry  and 
the  Enfield  Bridge  Company  as  damages. 
This  advice,  however.  Is  without  prejudice  to 
the  right  of  the  defendant  to  withdraw  the 
remonstrance  should  it  so  desire.  No  costs 
will  be  taxed.  The  other  Judges  concurred, 
except  PRENTICE  and  THAYER,  JJ.,  who 
dissented. 

(81  Conn,  es) 

SEIDEI*  V.  TOWN  OF  WOODBURY. 

(Supreme  Court  of  Sbrrors  of  Connecticut. 

June  4,  1908.) 

1.  hlohwats— constbucnon  and  repair— 
Duty  of  State— Injuhies  tbok  Defects- 
Right  TO  Indemnity. 

The  construction  and  repair  of  highwars 
is  a  governmental  duty  belonging  to  the  state, 
which  can  only  be  performed  through  agents  of 
the  state.  Those  agents  may  be  state  officers 
designated  for  tliat  purpose,  or  may  be  munici- 
pal corppratioas  on  whom  tbe  performance  of 
the  duty  is  imposed  by  law,  but,  in  either  case, 
travelers  using  the  highway  have  no  legal  right, 
in  the  absence  of  a  statute,  to  indemnity  from 
tbe  state  against  tbe  dangers  of  an  insufficient 
highway. 

2.  Same  —  Liability  of  Town— Statutes— 
constbuction. 

Acts  1G72,  p.  7,  providing  that,  on  the  con- 
currence of  certain  events,  to  wit:  (1)  A  defect 
in  tbe  highway ;  (2)  a  failure  or  neglect  by  the 
town  to  make  sufficient  repair;    (3)  an  injury 


caused  by  means  of  the  defect;  and  (4)  sacb 
injury  to  a  person  in  passing  over  a  highway — 
a  traveler  injured  in  tbe  use  of  the  highway 
might  receive  indemnity  from  tbe  state,  and  that 
the  town  neglecting  its  statutory  duty  should,  as 
a  penalty  for  that  offense,  pay  the  indemnity,  is 
a  penal  statute,  and  cannot  be  extended  by  con- 
struction beyond  tbe  plain  meaning  of  its  words, 
and  no  liability  on  the  part  of  a  town  to  pay 
the  penalty  can  arise  unless  on  tbe  concurrence 
of  all  tbe  events  fixed  by  the  statute. 

3.  Same. 

Gen.  St  1002,  §  2010,  provides  that  tbe 
party  bound  to  maintain  any  bridge  or  road 
shall  maintain  a  sufficient  railing  or  fence  on 
the  sides  of  such  bridge,  and  of  such  parts  of 
such  road  as  are  so  raised  above  the  adjoining 
ground  as  to  endanger  the  safety  of  travelers, 
etc  Held,  that  in  view  of  the  language  of  the 
statute,  of  tbe  occasion  of  its  original  enactment, 
of  the  conditions  then  existing  indicating  its 
purpose,  and  of  co^ate  legislation,  the  special 
specific  duty  of  building  fences  on  tbe  sides  of 
highways  is  imposed  for  the  purpose  of  protect- 
ing travelers  from  dangers  arising  from  condi- 
tions outside  the  limits  of  the  highway,  and  is 
not  imposed  on  towns  generally,  but  only  on  a 
particular  town,  charged  with  the  maintenance 
of  a  particular  bridge  or  highway,  parts  of 
which  are  so  constructed,  in  relation  to  adjoin- 
ing land  outside  its  limits,  and  therefore  not 
within  the  control  of  the  town,  that  the  safety 
of  travelers  is  endangered  in  a  manner  and  to 
a  degree  similar  to  the  danger  encountered  in 
passing  over  a  bridge ;  and,  therefore,  where  the 
regular  traveled  track  and  footway  of  a  high- 
way 56  feet  wide  occupied  about  16  feet,  the 
westerly  shoulder  of  tbe  road  being  raised  slight- 
ly above  the  level  of  the  footpath,  and  the 
ground  falling  from  the  shoulder  about  2  feet 
measured  perpendicularly  in  a  horizontal  width 
of  about  2%  feet,  and  then  sloping  at  a  slight 
descending  grade  for  about  20  feet  to  the  west 
side  of  the  highway,  the  town  was  not  bonnd 
to  maintain  a  railing. 

4.  Same, 

Gen.  St  1902,  {  2013,  providing  that  towns 
shall,  within  their  respective  limits,  build  and 
repair  all  necessary  highways  and  bridges,  does 
not  impose  on  towns  the  burden  of  making  all 
highways  within  their  limits  secure  against  the 
possibility  of  ticcidents. 

5.  Evidence  —  Opinion    Evidence  —  Compe- 
tency OF  Witness. 

In  an  action  against  a  town  for  injuries  re- 
sulting from  an  alleged  defective  highway,  it 
was  error  to  permit  a  witness,  who  did  not 
qualify  as  an  expert  road  builder,  or  as  having 
any  special  knowledge  or  skill  in  the  construc- 
tion of  roads,  and  who  had  no  personal  knowl- 
edge of  the  condition  of  the  highway  at  the  time 
of  the  accident  to  state  his  opinion  as  to  the 
safety  of  the  road,  in  answer  to  a  hjrpothetical 
question,  which  assumed  the  facts  recited  there- 
in to  be 'true. 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Joseph  Seldel,  as  administrator, 
against  the  town  of  Woodbury,  for  damages 
for  the  death  of  plaintiffs  intestate.  Flrom 
a  judgment  for  plaintiff,  defendant  appeals. 
Error.  Judgment  reversed,  and  cause  re- 
manded. 

John  H.  Cassidy,  for  appellant  John 
O'Neill,  for  appellee. 

HAMERSLEY,  J.  The  construction  and 
repair  of  highways  Is  a  governmental  duty 
beloDglng  to  tbe  state.  It  can  only  be  per- 
formed through  agents  of  the  state.  Those 
agents  may  be  state  biScers  designated  for 
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tbat  pnipose,  and  may  be  municipal  corpora- 
tions, upon  whom  the  performance  of  the 
duty  l8  Imposed  by  law.  In  either  case,  the 
travelers  who  use  the  highway  hare  no  legal 
right  to  any  Indemnity  from  the  state  against 
the  dangers  of  an  insulSclent  highway.  In 
1672,  however,  such  indemnity  was  provided 
for,  hut  only  In  the  manner  and  to  the  extent 
specified  In  the  statute.  In  tbat  year  the 
state  Imposed  upon  towns  the  duty  of  con- 
structing and  maintaining  needful  highways. 
Obedience  to  this  mandate  might  be  enforced 
by  •Indictment,  and  other  means  of  enforce- 
ment werev  from  time  to  time,  provided.  But 
the  statute  also  provided  that,  upon  the  con- 
currence of  certain  events,  a  traveler,  In- 
jured In  the  use  of  the  highway,  might  re- 
ceive indemnity  from  the  state,  and  that  the 
toiwn  which  bad  neglected  its  statutory  duty 
should,  as  a  penalty  for  that  ofCense,  pay  the 
indemnity,  and  that  this  penalty  might  be 
enforced  In  an  action  on  the  statute  brought 
by  the  Injured  traveler.  Acts  1C72,  p.  7. 
The  concurring  events  upon  which  the  town's 
liability  to  such  a  penalty  can  arise  are  fixed 
by  statute,  and  are  these:  (1)  A  defect  In 
the  highway;  1.  e.,  by  want  of  sufficient  re- 
pair It  Is  unfit  for  safe  use  as  a  highway. 
(2)  A  failure  or  neglect  by  the  town  to  make 
such  sufficient  repair,  involving  the  questions 
of  reasonable  notice  and  knowledge,  and  rea- 
sonable time.  (3)  An  injury  caused  through 
or  by  means  of  the  defect  (4)  Such  injury  to 
a  person  in  passing  over  a  highway;  I.  e., 
while  in  the  lawful  use  of  the  way.  No  lia- 
bility on  the  part  of  a  town  to  pay  the  statu- 
tory penalty  can  arise  unless  upon  the  concur- 
rence of  all  these  events.  We  have  held  that 
tbe  statute  imposing  this  penalty  upon  towns 
is  a  penal  one,  and  cannot  be  extended  by 
construction  beyond  the  plain  meaning  of  Its 
words.  This  meaning  of  the  statute  is  well 
settled,  and  has  been  fully  restated  in  some 
recent  decisions.  Bartram  v.  Town  of  Shar- 
on, 71  Conn.  686,  694,  4S  Atl.  143,  46  L.  R.  A. 
144,  71  Am.  St  Rep.  225;  Makepeace  t.  Wa- 
terbury,  74  Conn.  360,  362,  60  Atl.  876;  Up- 
ton V.  Windham,  75  Conn.  288,  291,  63  Atl. 
eeo,  96  Am.  St  Rep.  197. 

The  duty  Imposed  upon  the  town  is  to  con- 
struct needful  bridges  and  highways  and  to 
maintain  In  good  and  sufficient  repair  such 
bridges  and  highways.  The  governmental 
duty  and  penalty  for  neglect  is  imposed  upon 
all  towns,  except  In  cases  where  a  particular 
person  Is  bound  to  keep  the  highway  in  re- 
pair, and  In  the  case  of  cities  charged  by 
charter  with  construction  and  repair  of  high- 
ways, and  specially  authorized  to  exercise  a 
judgment  in  tbe  mode  of  construction  of  a 
quasi  judicial  character,  a  structural  defect, 
tbe  result  of  an  error  of  judgment,  may  not 
incur  tbe  statutory  penalty,  unless.  Indeed, 
tbe  plan  of  construction  adopted  be  one  which 
is  totally  Inadmissible.  Hoyt  v.  City  of  Dan- 
bury,  69  Conn.  341,  351,  37  Atl.  1051.  And 
in  the  case  of  a  town  whose  officers  must 
exercise  some  discretion  in  the  mode  of  con- 


struction, it  Is  manifest  ttat.  tbe  question 
whether  or  not  a  highway  Is  defective  by  rea- 
son of  inadmlBslble  construction  may  be  af- 
fected by  considerations  somewhat  different 
from  those  which  determine  the  question  of 
necessary  repair. 

In  tbe  present  case  the  main  contested 
question  relates  to  the  existence  of  a  defect 
Was  the  highway  at  the  place  and  time  of 
the  accident  In  sufficient  repair  ;  that  Is,  was 
It  reasonably  adapted  for  safe  use  as  a  high- 
way, In  view  of  Its  location  and  the  amount 
and  kind  of  travel  It  was  built  to  serve?  The 
specific  facts  found  by  the  trial  court,  and 
upon  which  Its  judgment  is  based,  are  set 
forth  in  tbe  finding,  in  the  memorandum  of 
decision,  which  is  made  a  part  of  the  finding. 
The  facts  in  respect  to  the  construction  and 
repair  of  the  highway  at  the  place  of  the 
accident  are  as  follows:  The  highway  runs 
north  and  south.  For  a  short  distance  north- 
erly and  southerly  of  tbe  point  where  the 
accident  happened  the  town  constructed  the 
highway  in  the  following  manner:  The  high- 
way was  56  feet  wide  between  fences.  The 
regular  traveled  track  and  footway  occupied 
about  16  feet,  the  east  side  being  about  IT 
feet  distant  from  the  east  fence  of  the  high- 
way, and  the  west  side  about  23  feet  distant 
from  the  west  fence.  On  the  east  side  of  the 
traveled  track  was  a  gutter,  from  which  slop- 
ed eastward  a  bank  about  12  feet  high.  West- 
erly of  the  traveled  track  (which  was  about 
11  V&  feet  wide)  was  a  space  4  or  5  feet  wide, 
with  a  Blight  upper  grade,  upon  which  was 
the  footpatb.  Next  westerly  of  the  footpath 
was  the  westerly  shoulder  of  the  road,  which 
was  raised  Slightly  above  the  level  of  tbe  foot- 
path. From  this  shoulder  the  ground  fell 
about  2  feet,  measured  perpendicularly  in  a 
horizontal  width  of  about  2%  feet,  and  then 
sloped  at  a  slightly  descending  grade  for 
about  20  feet,  to  tbe  west  side  of  tbe  high- 
way. No  railing  had  been  erected  on  the 
west  side  of  the  traveled  track  at  this  place 
to  prevent  persons,  traveling  in  said  track, 
from  going  off  from  the  same.  At  the  time 
of  the  accident  there  was  nothing  about  the 
ground  west  of  the  shoulder  of  the  traveled 
road  material  to  the  case,  unless  a  rock, 
about  1^  feet  high,  which  was  some  10  or  12 
feet  westerly  of  tbe  west  shoulder.  .  And  the 
court  finds  proven  (although  not  laduded  in 
the  finding)  the  furtlier  fact  that  the  road 
was  thus  constructed  many  years  previously, 
and  no  complaint  bad  ever  been  made  to  the 
town  of  danger  existing  at  this  part  of  the 
highway.  ^ 

The  duty  imposed  by  tbe  act  of  1672,  now 
in  force  as  section  2013  of  the  Revision  of 
1902,  is  this:  Towns  shall  build  and  main- 
tain, in  good  and  sufficient  repair,  all  tbe 
needful  highways  and  bridges  within  their 
respective  townships.  If  a  highway,  con- 
structed or  maintained  In  the  manner  indi- 
cated by  tbe  specific  acts  found  by  the  court, 
violates  tbe  duty  thus  Imposed  upon  towns, 
then  the  highway  is  defective,  or  Insufficient, 
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wfthln  die  metmtng  of  tint  part  of  fbe  act  of 
1672  now  in  force  aa  section  2020  of  ttae  Cet- 
era] Btatntea  of  1902.  Tbe  real  question, 
tberefote,  arising  upon  tlie  fact^  f onnd  bj  the 
court;  was  wlietlier  a  highway  56  feet  in  wldtli, 
constmcted  with  a  traveled  track  or  worked 
roadbed  mnnlng  tfarongfa  its  central  portion, 
leaving  tlie  other  parta  of  tite  hlgliway  un- 
worked,  in  tlie  manner  described.  Is  reason- 
ably safe  for  travel  in  view  of  tlie  pnrjioscs 
fbr  which  it  is  needed  and  used.  A  popoloiis 
city,  which  worked  only  a  narrow  atrip 
tbroogh  tlie  center  of  its  streets,  leaving  the 
remaining  portions  roagh  and  onworked, 
would  donbtless  fail  to  perform  the  duty  im- 
posed by  the  act  Bnt  not  so  with  country 
towns,  especially  with  those  of  laige  area  and 
small  population.  In  such  towns  a  highway 
worked  throughout  its  limits  is  the  exception. 
"Towns  are  not  obliged  to  keep  tlie  whole 
width  of  the  highways  free  from  all  obstmc- 
tlons  and  in  good  condition  for  being  driven 
upon."  Burr  t.  Town  of  Plymontli,  48  Cmm. 
460,  472.  Bnt  travelera  may  be  obliged,  by 
reason  of  events  naturally  incident  to  travel, 
to  pass  frcMU  tbe  wrought  to  the  nnwrought 
I»rt  of  the  highway.  And  a  highway  so 
constructed  that  such  exceptional  departure 
from  the  traveled  track  must  involve  unneces- 
sary and  serious  danger  may  be  defective 
within  the  meaning  of  the  statute.  Tbe  real 
question,  therefore,  in  the  present  case,  was 
whether  the  difference  of  2  feet  between  tbe 
level  of  tbe  traveled  track  and  that  of  the 
unwronght  portion  of  the  highway  and  tbe 
slope  of  the  ground,  from  tbe  former  to  the 
latter,  was  so  unnecessarily  dangerous  to  any 
traveler  who  might  be  forced  to  leave  tlie 
track  that  tbe  statute  imposed  uiton  the 
town  the  duty  of  providing  against  such  dan- 
ger, by  widening  the  way,  or  lessening  tbe 
slope  of  ttae  ground,  or  otherwise.  This  ques- 
tion the  trial  court  did  not  decide,  and  appar- 
ently did  not  consider.  The  neglect  of  duty 
found  by  the  court  was  not  a  neglect  of  the 
duty  imposed  by  the  act  of  1672,  in  force  as 
sectiMi  2013  of  the  General  Statutes  of  1902, 
in  respect  to  a  highway  constructed  and  sit- 
uated as  this  highway  was,  but  a  neglect  of 
the  special  and  peculiar  duty  Imposed  by  an 
act  passed  ta  1801,  now  in  force  as  section 
2010  of  the  General  Statutes  of  1002.  This  act 
commanded  tbe  doing  of  a  specific,  definite 
act;  i.  fc,  the  efection  of  a  fence  in  respect  to 
highways  which  might  be  constructed  and 
situated  in  a  manner  different  from  that  in 
which  it  appears,  from  the  facts  found  by 
the  court,  the  highway  In  question  was  con- 
stmcted and  situated.  This  misconception 
doubtless  arose  in  part  from  tbe  pecnllar  al- 
legations of  the  complaint  It  may  be  that 
the  complaint  sufficiently  alleges  a  neglect  by 
tbe  town  of  the  duty  Imposed  upon  it  by  sec- 
tion 2013,  but  it  certainly  alleges,  as  the 
main.  If  not  the  only,  neglect  charged,  a  dis- 
obedience of  the  positive  mandate  of  section 
2019.    Tbe  Judgment  of  the  court  is  plainly 


baaed  iqian  a  disobedience  of  this  mandatB. 
It  is  tliaefare  based  upon  a  misconception 
of  the  law,  which  imposes  a  duty  upon  the 
town  in  respect  to  the  highway  in  question; 
and  for  this  reason  we  think  a  new  trial 
should  be  granted. 

Tbe  effect  of  tbe  act  of  1801  (Gen.  St  1902, 
I  201^  has  never  been  directly  passed  upon. 
In  Beardsley  v.  City  of  Hartford,  50  Conn. 
529,  538,  47  Am.  R^.  677,  we  held  that  sec- 
tion 2013  might  Impose  a  duty  upon  towns,  in 
the  maintenance  of  a  highway,  In  respect  to 
conditions  existing  outside  the  limits  of  the 
way,  when  such  conditions  actually  endanger 
travel  upon  tlie  way,  and  that  this  duty 
might  require  tlie  erection  of  barricades  or 
other  means  of  protecting  travelers.  If,  In 
view  of  all  the  circumstances,  the  use  of 
such  means  could  be  deemed  reasonable  and 
proper,  as  where^  outside  of  and  near  the 
limit  of  a  highway,  a  pit  or  excavation  ren- 
ders travel  within  tbe  highway  dangerous, 
but  ttiat  tlie  mandatory. provisions  of  section 
2019,  tor  erecting  fences  In  the  specified  in- 
stances, did  not  apply  to  sudi  case.  In  TTd- 
kin  V.  Gltj  of  New  Haven,  80  Conn.  291,  297, 
68  AtL  253,  we  hdd  that  the  responsIblUty 
of  the  town  for  defective  conditions,  Isy  force 
of  the  General  Statutes  of  1902  (section  2013), 
was  ordinarily  limited  to  conditions  exist- 
ing within  the 'limits  of  the  highway.  In 
Hewlsou  V.  City  of  Mew  Haven,  34  Conn. 
136,  141,  91  Am.  Dec.  718,  we  held  that  con- 
ditions existing  outside  of  a  higjiway,  which 
endanger  travel  upon  it,  do  not  necessarily 
constitute  a  defect  in  the  way,  and  the  opin- 
ion suggests  that  section  2019  of  the  Gen- 
eral Statutes  of  1902  applies  to  conditions 
existing  outside  the  limits  of  a  highway,  and 
was  enacted  for  the  purpose  of  making  it 
clear  that  these  specified  dangerous  condi- 
tions, existing  outside  the  limits  at  the  way, 
shall  be  treated  as  a  defect  in  tlie  way.  We 
think  that  while  the  provisions  of  c«ction 
2019  apply  to  conditions  existing  outside  the 
limits  of  a  highway,  they  were  enacted  in 
1801  for  the  purpose  of  imposing  upon  towns 
(so  far  as  towns  should  be  affected  by  them) 
a  special  duty,  different  and  apart  from  the 
duty  imposed  by  the  act  of  16T2  (section 
2020);  and,  as  the  mere  imposition  of  such 
governmental  duty  would  give  no  right  of 
action  to  any  one  injured  by  its  breach,  the 
act  specially  provided  that  whoever  shaU 
suffer  damage  by  reason  of  its  breach  may 
recover  damages  from  the  town.  And  from 
1801  to  the  present  time  the  statute  imposing 
this  special  duty  and  penalty  for  its  breach 
has  remained  upon  our  statute  books  as  an 
enactment  distinct  and  separate  from  that 
which  Imposed  upon  towns  the  duty  of  maln- 
taiuing  highways  and  the  penalty  for  the 
breach  of  that  duty.  This  view  Is  confirm- 
ed by  recalling  the  occasion  for  the  passage 
of  the  act  of  1801. 

In  early  times,  while  there  were  Instances 
of  the  imposition  upon  persons  other  than 
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towns  of  the  duty  of  maintaining  a  parttcnlar 
highway,  snch  Instances  were  few,  but  the 
dnty  of  maintaining  particular  bridges  was 
more  frequently  imposed  upon  persons  other 
than  towns.  And  so  the  act  of  1672  imposed 
upon  towns  the  duty  of  maintaining  all  need- 
ful bridges  and  highways  within  their  re- 
q>ectiTe  limits,  unless  It  belonged  to  a  par- 
tlcDlar  person  to  maintain  "such  bridge  in 
any  jmrticnlar  case."  This  phraseology  was 
preserved  until  1821.  This  does  not  negative 
the  fact  that  occasionally  some  person,  other 
than  a  town,  was  charged  with  the  mainte- 
nance of  the  highway,  or  a  part  of  the  high- 
way, but  It  does  illustrate  and  emphasize  the 
Infrequency  of  such  occasions.  After  1784 
a  considerable  change  in  providing  for  and 
maintaining  routes  of  travel  set  in.  The  pow- 
er of  the  federal  CSongress  In  the  establish- 
ment of  postofflces  called  for  mail  routes. 
Congress  directed  that  the  public  malls  be 
carried  by  the  stages,  and  thereupon  our  Leg- 
islature enacted  a  law  compelling  the  select- 
men of  the  towns,  through  which  the  stages 
Gliarged  with  the  malls  passed,  to  Immediate- 
ly mend  and  repair  the  bridges  and  roads 
used  by  the  stages,  and  keep  the  same  in  good 
repair.  Revision  1786,  p.  335.  The  Increase 
of- through  travel  called  for  the  construction 
of  roadbeds  different  from  and  more  sub- 
stantial tlian  could  reasonably  be  expected 
from  towns  in  the  i)erformance  of  the  duty 
Imposed  upon  tiem  by  the  act  of  1872.  This 
necessity  was  met  by  giving  to  private  cor- 
porations, known  as  "turnpike  companies," 
authority  to  build  highways  (for  private  prof- 
it, as  well  as  public  use)  known  as  "turnpike 
roads." 

Prior  to  1784  the  doubt  whether  grants  of 
sndi  corporate  franchises  would  be  a  viola- 
tion of  our  charter  of  1662  restrained  the  I<eg- 
Islature  in  the  exerdse  of  such  power,  but 
after  the  treaty  of  peace  In  1784  recognized 
our  independence,  the  incorporation  of  turn- 
pike companies  conunenced,  and  Increased 
rapidly,  until,  in  the  early  part  of  the  nine- 
teenth century,  turnpike  roads,  buUt  for  pri- 
vate profit  by  private  corporations,  which 
were  charged  with  the  duty  of  their  mainte- 
nance and  repair,  supplied,  to  a  large  extent, 
the  facilities  for  through  travel.  It  was  in 
view  of  this  changed  condition  that  the  act  of 
1801  was  framed,  for  the  purpose  of  toaposlng 
the  specific  duty  of  erecting  and  maintaining 
fences  on  the  sides  of  each  bridge,  for  pro- 
tecting travelers  against  the  dangers  arising 
from  conditions  outside  the  limits  of  the 
bridge  highway,  and  on  the  sides  of  such 
parts  of  each  turnpike  road  or  highway  as 
are  so  made,  above  the  ground  adjoining  the 
road  or  highway,  as  to  endanger  the  safety 
of  travelers.  The  purpose  Is  to  Impose  a 
specific  duty  for  protection  against  conditions 
existing  outside  the  limits  of  the  highway; 
a  duty  which  Is  absolute  in  the  case  of  all 
bridge  highways,  and  which  becomes  absolute 
In  the  case  of  such  parts  of  any  turnpike 
road  or  highway  so  constructed  as  to  create 


similar  outside  conditions  which  actually  en- 
danger the  safety  of  travelars.  The  act  neads : 
"The  town,  corporation,  company,  or  pers(»i, 
which  by  law  Is  obliged  to  maintain  any  . 
bridge,  road,  or  highway,  shall  erect  and 
maintain  a  good  and  sufficient  railing  or  fence 
on  the  sides  of  such  bridge,  and  on  the  sides 
of  such  parts  of  each  road  as  are  so  made  or 
raised  above  the  adjoining  ground  as  to  en- 
danger the  safety  of  travelers ;  and  If  It  shall 
so  happen  that  any  person  shall  suffer  any 
damage  in  his  person  or  property,  by  reason 
of  any  want  of,  or  defect  In  any  such  railing 
or  fence,  such  town,  corporation,  company  or 
person  shall  pay  to  him,  her  or  them  who 
shall  so  suffer,  double  damage."  Comp.  St. 
1808,  p.  881,  tit  86,  c.  5.  This  act  remained 
unchanged  In  language  until  1821,  and  In  mean- 
ing and  legal  effect  until  the  present  tlm& 
It  is  to  be  noticed  that  the  duty  to  maintain 
highways  in  sufiScient  repair  Is  imposed  ab- 
solutely upon  all  towns,  except  in  a  particu- 
lar case  some  particular  person  shall  be  cliarg- 
ed  with  the  duty.  Comp.  1808,  p.  120,  tit  29l 
And  the  same  duty  Is  Imposed  absolutely  up- 
on all  towns,  with  the  same  exception,  by  see- 
tion  2013  of  the  General  Statutes  of  1902. 
But  the  specific  limited  duty  Imposed  by  the 
act  of  1801  is  not  Imposed  upon  all  towns  ab- 
solutely, but  Is  Imposed  upon  the  town,  cor- 
poration, company,  or  person  that  may  be 
charged  with  the  maintenance  of  the  particu- 
lar bridge,  highway,  or  road ;  and  this  special 
Imposition  of  a  specific  duty  Is  made  in  the 
i^me  manner  In  section  2019  of  the  General 
Statutes  of  1902.  That  this  special  Imposi- 
tion of  this  specific  duty  was  made  with  par- 
ticular reference  to  turnpike  roads  or  high- 
ways Is  further  illustrated  In  the  act  of  1800, 
which  provides  for  state  commissioners  to 
oversee  turnpike  roads  or  highways,  and  com- 
mands them  to  require  suitable  railings  to  be 
erected,  at  the  expense  of  the  turnpike  com- 
pany, at  such  places  on  the  turnpike  road  or 
highway  where  the  commissioners  may  con- 
sider them  necessary.  Comp.  1808,  p.  667, 
tit  166,  c.  1.  And  this  provision  remained  In 
force  until  turnpike  roads  or  highways  be- 
came obsolete,  and  turnpike  legislation  dis- 
appeared from  our  statute  book  In  the  Revi- 
sion of  1902.    See  Gen.  St.  1888,  t  2733. 

In  view  of  the  language  of  the  statute,  of 
the  occasion  of  its  original  enactment,  of  the 
conditions  then  existing  indicating  its  pur-  ' ' 
pose,  and  of  cognate  legislation,  we  think  that 
the  special  specific  duty  of  building  fences  on 
the  sides  of  highways,  Imposed  by  section 
2019,  Gen.  St  1902,  is  Imposed  for  the  pur- 
pose of  protecting  travelers,  lawfully  using 
the  highway,  from  dangers  arising  from 
conditions  outside  the  limits  of  the  highway, 
and  is  not  a  duty  imposed  upon  towns  gen- 
erally, but  only  upon  a  particular  town  charg-  • 
ed  with  the  maintenance  of  a  particular 
bridge  or  of  a  particular  highway,  parts  of 
which  are  so  constructed,  In  relation  to  ad- 
joining land  outside  its  limits,  and  therefore 
not  within  the  control  of  the  town,  that  tli« 
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safety  of  tntreleta  In  using  the  way  is  endan- 
gered In  a  manner  and  to  a  degree  similar  to 
the  danger  encountered  in  passing  over  a 
bridge.  It  is  immaterial  to  inqolre  whether 
or  not  a  causeway  or  artificial  embankment 
might  be  constructed  within  the  Umlts  of  the 
higliway,  altlwngh  not  covering  Its  whole  ex- 
tent, so  that  the  dnty  of  fencing  wonid  come 
within  the  meaning  of  section  2019  of  the 
Oeneral  Statutes  of  1902,  for  the  traveled 
track  running  through  the  central  portion  of 
the  hl^way  as  described  In  the  finding  is 
plainly  not  such  a  causeway  or  embankment. 
The  trial  court  lias  therefore  based  its  con- 
clnslon  that  the  highway  in  question  was  de- 
fective (the  burden  of  proving  it  sufficient 
being,  by  reason  of  the  default,  upon  the  de- 
fendant) upon  the  neglect  of  the  defendant  to 
perform  a  specific  du^,  imposed  by  section 
2019,  which  duty  that  section  does  not  im- 
pose upon  the  defendant  in  this  case.  This 
error  Is  vital,  and  vitiates  the  judgment,  un- 
less, indeed,  we  can  say  that  it  is  apparent 
upon  the  face  of  the  record  that  the  court 
should  have  found  that  the  defendant  neg- 
lected to  pertoTva  the  duty  of  repair  Imposed 
npon  it  by  section  2013.  We  certainly  cannot 
say  this,  nor  can  we  assume  that  the  court 
would  have  found  one  way  or  the  other  upon 
a  question  of  fact  which  the  court  apparently 
did  not  consider,  and  could  not  have  fairly 
determined  while  controlled  by  Its  misconcep- 
tion of  the  statute.  As,  for  instance,  the  court 
In  the  finding  treats  the  fact  that  In  some  way 
an  accident  did  happen  as  raising  a  presump- 
tion that  the  situation  of  the  highway  was  in 
violation  of  the  statute,  it  is  manifest  that  the 
mere  possibility  of  an  accident  thus  proved 
might  have  a  weight  in  determining  a  viola- 
tion of  section  2019,  to  which  It  clearly  would 
not  be  entitled  in  determining  the  violation  of 
section  2013.  The  duty  imposed  by  the  latter 
section  does  not  place  upon  towns  the  Intoler- 
able burden  of  making  all  highways  within 
their  limits  secure  against  the  possibility  of 
accidents.  Campbell  v.  City  of  New  Haven, 
78  Conn.  391-396,  W  Atl.  665;  Goodspeed's 
Appeal,  75  Conn.  271,  274,  53  Atl.  728 ;  Udkln 
V.  City  of  New  Haven,  80  Conn.  291,  296,  68 
Atl.  253.  This  error  Is  substantially  and,  In 
view  of  the  peculiar  circumstances  of  the 
hearing,  sufficiently  suggested  In 'the  reasons 
of  appeal. 

The  court  also  erred  in  permitting  the  wit- 
ness Sanford  to  state  bis  opinion  as  to  the 
safety  of  the  road,  in  answer  to  a  hyiMthet- 
ical  question,  which  assumed  the  facts  recited 
therein  to  be  true.  The  witness  did  not  qual- 
ify as  an  expert  road  builder,  or  as  having 
any  special  knowledge  or  skill  in  the  con- 
struction of  roads,  and  had  no  personal  Imowl- 
edge  of  the  condition  of  the  highway  at  the 
time  of  the  accident  His  opinion  was  not 
admissible,  either  under  the  rule  permitting 
expert  testimony,  or  under  our  practice  of 
permitting  nonexperts  to  state  an  opinion  in 
respect  to  conditions  they  have  seen  and  liave 


described  in  their  testimony.  Taylor  v.  Town 
of  Monroe,  43  Conn.  36,  43 ;  Sydleman  v.  Beck- 
with,  43  Conn.  1,  12 ;  Byan  v.  Town  of  Bris- 
tol, 63  Conn.  26,  38,  27  Aa  309 ;  CampbeU  ▼. 
City  of  New  Haven.  78  Conn.  394,  395.  62  AtL 
665.  But  the  mistake  belongs  rather  to  that 
class  of  harmless  mistakes,  liable  to  occur  in 
passing  upon  questions  of  relevancy,  more  or 
less  remote,  and  which  cannot  ordinarily  fur- 
nish ground  for  a  new  triaL  Ijeonard  v.  Gil- 
lette, 79  Conn.  664,  669,  66  Aa  502. 

There  lis  error,  and  the  Judgment  of  the 
superior  court  is  reversed,  and  the  cause  re- 
manded, for  further  proceedings  according  to 
law.    The  other  Judges  concnried. 


(SI  Conn.  S) 

8TATB  T.  WASHESLiBSKT. 

(Supreme    Court   of   Errors   of   Connecticut. 
June  16,  1908.    On  Motion,  June  25, 190a) 

1.  Cbiminal    Law— EIvidkncb— Wbiqht    anb 
sufficiercy— questiow  fob  jo«t. 

Tlie  weight  to  be  given  to  evidence  in  a 
murder  case,  and  whether  it  established  tacts 
claimed  by  the  prosecution,  were  Xiaestions  for 
the  jury. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Lew.  {  1713.] 

2.  HoMiciDB  —  Appeal  —  Review— Vkrdict— 
Apphoval  by  Tbial  Coubt. 

Great  weight  is  to  be  given  to  the  action  of 
the  trial  court  in  grantii^  or  refusing  a  ino- 
tion  to  set  aside  a  verdict  especially  in  a  capital 
case,  where  it  must  be  presumed  that  he  gave 
the  matter  most  serious  consideration. 

TEd.  Note. — i'or  cases  in  point  see  Cent  Dig. 
vol.  26,  Hcanicide,  {  704.] 

3.  Same— MuBDEB— SuFFicnsNCT  or  Evidence. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  first  degree. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  H  518-522.] 

4.  CsnciNAL   Law  —  Tbiai.— Instbuctiorb— 
Sdfficienct. 

The  sufficiency  of  instructions  is  to  be  de- 
termined from  a  consideration  of  the  char^  as  a 
whole,  and  hence,  in  a  murder  case,  where  the 
court  clearly  stated  that  the  state  was  liound  to 
prove  that  the  person  with  whose  murder  ac- 
cused was  charged  was  dead,  that  his  death  was 
caused  by  human  agency,  that  the  burden  was 
on  the  state  to  prove  beyond  a  reasonable  donbt 
that  the  dead  body  found  was  the  body  of  the  per- 
son alleged  to  have  been  murdered,  and  on  fail- 
ure to  so  prove  accused  should  be  acquitted,  and 
called  attention  to  accused's  claim  that  the  body 
found  was  not  proved  to  be  that  of  the  person 
alleged  to  have  been  murdered,  the  charge  was 
not  erroneous  as  assuming  that  the  corpus  delicti 
had  been  established  l>ecause  the  court,  for  the 
most  part  in  the  portions  stating  the  state's  and 
accused's  claims,  used  isolated  sentences  which 
might  be  construed  as  an  assumption  that  the 
corpus  delicti  bad  been  established. 

6.  Same— SuFFiciENCT  or  Evidence— Statu- 
TOBT  Provisions. 

Under  Gen.  St  1902,  {  1508,  providing  that 
no  person  shall  be  convicted  of  any  crime  pun- 
ishable by  death  without  the  testimony  of  at 
least  two  witnesses  or  that  which  is  equivalent 
thereto,  testimony  of  two  witnesses  is  not  neces- 
sary, but  it  is  enough  if  the  testimony  is  in  the 
minds  of  the  jury,  equivalent  to  that,  nor  need 
there  be  two  witnesses  to  every  important  fact, 
but  if  two  or  more  witnesses  each  testifying  to 
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different  parts  of  thd  same  transaction  or  to 
different  circumstances  surrounding  the  case 
tend  directly  to  sliow  accused's  guilt,  it  is  suf- 
ficient 

6.  Same— AppkaIj— Reoobd— QuBBTiONB    P«b- 

8ENTED  FOB  REVIEW — NEW   XBIAI, — ^FAILUBK 

TO  Ask,  in  Tbiai.  Coxtbt. 

It  is  only  in  very  flagrant  cases  of  abuse  of 
the  state's  attorney's  privilege  of  argument  that 
the  court  will  on  appeal  grant  a  new  trial  on 
that  ground  where  the  aggrieved  party  has  fail- 
ed to  move  for  it  in  the  court  below,  or  to  call 
that  court's  attention  to  the  objectionable  re- 
marks. 

7.  Sake. 

A  state's  attorney  in  a  murder  case  in  clos- 
ing his  argument  said:  "The  grand  jurors  of 
the  county  charge  to  yon  in  behalf  of  the  com- 
monwealth that  *  •  •  the  prisoner  at  the  bar 
is  guilty  of  murder  in  the  first  degree.  That  is 
the  law  of  the  land.  Tou  must  uphold  it."  He 
had  just  before  stated  that  the  evidence  showed 
that  accused  had  willfully  killed  decedent,  and 
Jifter  using  the  language  complained  of  urged 
the  jury  to  bring  in  a  verdict  consistent  with  the 
evidence.  Held  that,  when  considered  as  a 
whole,  the  argument  was  that  accused  was 
gailty  of  murder,  in  the  first  degree  under  the 
evid«ice,  that  the  grand  jury  had  charged  that 
crime  in  the  indictment,  and  that  the  jury 
should  by  a  verdict  consistent  with  the  evidence 
sustain  the  charge,  and  such  argument  was  not 
ground  for  a  new  trial,  on  appeal,  where  no  ob- 
jection was  made  in  the  lower  court,  and  no  mo- 
tion for  a  new  trial  made,  especially  where  the 
jury  were  carefully  cautioned  that  in  determin- 
ing the  question  of  accused's  guilt  they  should 
take  the  testimony  as  they  had  heard  it  from 
the  witnesses,  and  the  law  from  the  court. 

8.  HoinCIDE  —  MlTBDEB  —  BVIDERCB— GOBFUB 

Delicti. 

The  corpus  delicti  is  established  by  proof 
that  one  person  has  been  killed  and  that  another 
person  has  killed  him,  ^ough  the  identity  of 
neither  the  perpetrator  nor  the  victim  has  yet 
been  shown. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .26,  Homicide,  {{  471-476.] 

9.  Cbiuiitai.  Law— Tbiai/— Obdkb  of  Pboof. 

As  the  law  fixes  no  rule  as  to  the  order  of 

groof  of  the  identity  of  the  perpetrator  of  a 
omicide  and  of  the  person  killed,  it  lies  within 
the  discretion  of  the  court,  and  hence  it  was  not 
error  to  admit  evidence  tending  to  connect  ac- 
cused vrith  the  alleged  crime  before  the  identity 
of  the  victim  was  shown,  where,  before  offering 
the  evidence,  the  fact  that  he  had  been  unlaw- 
fully killed  by  some  one  was  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  $f  1609-1612.] 

10.  Saio!. 

In  a  murder  case  the  court  acted  within  its 
discretion  in  admitting  in  evidence  an  identifica- 
tion card  of  an  account  in  a  savings  bank  be- 
fore the  foundation  for  it  had  been  laid  upon 
the  assurance  of  the  state's  attorney  that  it 
•would  be  properly  connected  with  decedent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  1609-1612.] 

11.  Homicide— Evidence. 

In  a  murder  case,  it  was  not  error  to  ex- 
clude evidence  that,  on  the  night  that  decedent 
disappeared,  he  came  alone  to  witness'  house 
carrying  a  weapon,  offered  on  the  theory  that 
if  armed  he  might  later  have  met  somebody  and 
been  killed,  since  the  inference  from  the  fact 
that  he  was  armed  either  that  some  other  per- 
son than  accused  killed  him  or  that  if  accused 
killed  him,  it  was  under  circumstances  justify- 
ing, excusing,  or  mitigating  the  crime,  was  so 
remote  as  to  leave  the  admission  of  the  evi- 
dence within  the  discretion  of  the  court 


.On  Motion  of  State's  Attorney  for  Appointment 
of  Time  for  Execntion  of  Death  Sentence. 

12.  Cbimirai.  Law  —  Sentence— Repbibve— 
Fixing  Date  or  Execution  afteb  Date 
Obioinally  Fixed— Statdtobt  Pbovisions. 
Gen.  St  1902,  |  1522,  as  amended  by  Pub. 
Acts  1905,  p.  295,  c.  70,  providing  that  when, 
by  reason  of  the  pendency  of  an  appeal  to  the 
Supreme  Court  of  Errors  from  a  judgment  of 
sentence  to  death,  the  judgment  shall  not  be 
executed  at  the  time  assigned  therefor,  if  no 
error  be  found  the  court  shall  appoint  the  time 
of  execution,  and  its  clerk  shall  issue  a  writ  of 
execution  accordingly,  does  not  apply  where  a 
reprieve  has  been  granted  by  the  Governor,  and 
the  decision  of  affirmance  on  appeal  is  announc- 
ed before  the  expiration  of  the  time  for  which 
the  reprieve  was  granted,  as  the  time  fixed  by 
the  reprieve  became  the  time  legally  assigned 
for  the  execution,  and  the  warrant  of  execution 
is  to  be  issued  npon  it  by  the  clerk  of  the  su- 
perior court. 

Appeal  from  Superior  Court,  New  Haven 
County;    Silas  A.  Robinson,  Judge. 

John  Washelesky,  alias  John  Wlszniskl, 
was  convicted  of  murder  in  the  first  degree, 
and  he  appeals.    Affirmed. 

Howard  C.  Webb  and  Levi  N.  Blydenbnrgh, 
for  appellant  William  H.  WlIllamB,  State's 
Atty.,  Amon  A.  Ailing,  and  Edward  A.  Hai^ 
riman,  for  the  States 


THAYER,  J.  The  defendant  was  found 
g^nllty  of  murder  In  the  first  degree,  and  mov- 
ed that  the  verdict  be  set  aside  as  against  the 
evidence.  The  motion  was  overruled.  His 
exceptions  to  this  ruling  are  founded  upon 
two  grounds:  First,  that  the  evidence  failed 
to  establish  the  death  of  Peter  Lucaszewicz, 
for  the  murder  of  whom  be  was  indicted,  and, 
second,  that  the  evidence  failed  to  so  connect 
the  defendant  with  such  death,  if  it  had  been 
proved,  as  to  exclude  every  reasonable  hy- 
pothesis of  his  innocence.  The  evidence  by 
which  the  state  claimed  to  prove  that  the 
body  was  that  of  Lucaszewicz  was  wholly 
circumstantial,  came  from  a  large  -number  of 
witnesses,  and  we  shall  not  undertake  to  re- 
view It  It  Is  sufficient  to  say  that  there  was 
positive  evidence  tending  to  prove  a  large 
number  of  independent  facts  from  which  the 
Inference  could  be  logically  drawn  that  the 
dead  body,  which  when  found  was  so'  decom- 
posed as  to  be  unrecognizable,  was  that  of 
Lucaszewicz.  This  evidence  was  practically 
uncontradicted.  We  think  that,  from  the 
facts  thus  claimed  to  be  proved,  the  jury 
might  reasonably  be  satisfied  beyond  reason- 
able doubt  that  the  body  was  his.  The  weight 
to  be  given  to  the  evidence,  and  whether  it  es- 
tablished the  facts  claimed  by  the  state,  were 
matters  to  be  determined  by  the  Jury. 

Having  offered  evidence  to  prove  the  death, 
and  also  proof  that  it  was  caused 'by  human 
agency,  the  state  offered  evidence  to  prove 
that  the  defendant  was  the  agent  who  caused 
it  One  witness  was  produced  who  attempted 
to  connect  the  defendant  with  Lucaszewicz 
on  the  night  of  the  tatter's  disappearance, 
and  to  show  that,  after  baring  been  assault- 
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ed  by  the  defendant,  Lncaszewlcs,  when  last 
(Been,  was  being  pursued  by  the  defendant, 
who 'was  armed  with  a  fence  picket  This 
witnesa  was  not  positire  in  her  identification. 
Other  evidence  connecting  the  defendant  with 
the  crime  tended  to  show  prevlons  qnarrela 
between  the  parties,  tlireats,  motiTe,  declara- 
tions subsequent  to  the  disappearance  of 
Lucaszewicz  showing  guilty  knowledge,  flight, 
and  other  guilty  conduct  by  the  defendant. 
This  evidence,  also,  was  substantially  uncon- 
tradicted. It  was  evidence  to  be  weighed  by 
the  jury.  If  they  were  satisfied  that  the  wit- 
ness who  testified  to  the  assault  upon  Lucas- 
zewicz was  truthful,  and  that  she  was  correct 
in  her  belief  that  the  person  who  committed 
the  assault  was  the  defendant,  and  were  also 
satisfied  as  to  the  existence  of  the  motive  for 
the  crime,  and  of  the  fact  of  the  previous 
threats  and  subsequent  declarations,  then 
there  wis  very  strong  evidence  upon  which 
to  find  the  guilt  of  the  accused.  It  was  the 
province  of  the  Jury  to  determine  the  value 
of  this  evidence  tending  to  connect  him  with 
the  crime,  and  to  say  whether  it  was  equiva- 
lent to  the  testimony  of  two  witnesses  and 
therefore  sufficient  to  establish  his  guilt  of 
murder  in  the  first  degree.  They  were  fully 
Instructed  as  to  the  law  bearing  upon  these 
matters,  and  have  found  him  guilty  of  mur- 
der in  the  first  degree.  The  trial  Judge  who 
heard  and  saw  the  witnesses  has  refused  to 
Bet  aside  the  verdict  As  we  have  repeatedly 
said,  great  weight  is  to  be  given  to  the  action 
of  the  trial  court  In  any  case  in  granting  or 
refusing  a  motion  to  set  aside  a  verdict 
This  is  especially  true  in  a  capital  case, 
where  it  must  be  presumed  that  he  gave  the 
matter  most  serious  consideration  before 
passing  upon  the  motion.  We  have  carefully 
read  the  testimony,  and  think  that  the  Jury 
were  warranted  in  finding  the  verdict  which 
they  did. 

The  defendant  complains  that.  In  view  of 
bis  claim  upon  the  trial,  that  the  state  had 
failed  to  prove  the  death  of  Lucaszewicz,  or 
that  it  was  the  tatter's  body  which  had  been 
found,  and  the  claim  that  his  mere  disap- 
pearance was  not  of  itself  sufficient  proof 
of  the  corpus  delicti,  the  charge  of  the  court 
upon  this  branch  of  the  case  was  not  only 
inadequate  for  the  Instruction  of  the  Jury, 
but  was  injurious  to  the  accused,  in  that  it 
assumed  throughout  that  the  corpus  delicti 
was  established.  But  the  court  very  clearly 
stated  to  the  Jury  that  the  state  was  bound 
to  prove  that  Lucaszewicz  was  dead,  and 
that  bis  death  was  caused  by  human  agency. 
And  after  saying  to  the  Jury  that  the  state 
claimed  to  have  established  these  facts,  it 
continued:  "The  burden  is  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  the 
dead  body  found,  as  claimed  in  the  testimony 
for  the  state,  was  the  body  of  Peter  Lucasze- 
wicz. This  is  one  of  the  facts  necessary  to 
be  established  to  warrant  the  conviction  of 
the  accused.    This  la  necessary  to  be  proven 


in  order  to  establish  the  death  of  Peter,  to 
establish  the  death  of  the  man  claimed  tc 
have  been  killed;  a  failure  mi  the  part  of 
the  state  to  establish  such  death  beyond  a 
reasonable  doubt  should  be  followed  of  coarse 
by  an  acquittal  of  the  accused."  The  conrt 
then,  after  having  stated  and  commented  np- 
on  the  other  claims  of  the  state,  called  the 
Jury's  attention  to  the  dalms  of  the  defend- 
ant, and  among  them  to  bis  claim  that  it 
had  not  been  proven  that  the  dead  body  was 
that  of  Lncaazewics.  The -Jury  could  not 
have  understood  from  the  charge  given  them 
that  the  conrt  assumed  that  the  corpus  delicti 
had  been  established;  on  the  contrary,  they 
could  not  have  failed  to  nnderstand  that  the 
parties  were  at  Issue  upon  the  facts  essen- 
tial to  its  establishment  and  that  they,  the 
Jury,  were  to  determine  from  the  evidence 
whether  tbooe  facts  had  been  proved.  The  iso- 
lated sentences  or  parts  of  sentences  to 
which  reference  is  made  in  the  defendant's 
brief  as  showing  the  court's  assumption  that 
the  death  of  Lncaszewica  had  been  estab- 
lished, are  found  for  the  most  part  in  those 
portions  of  the  charge  wherein  the  court  is 
stating  the  state's,  or  defendant's,  claims, 
and  not  the  conrt's  own  opinion  as  to  what 
had  been  established  by  the  evidence.  The 
remarks  criticised  are  to  be  considered  in 
connection  with  the  context  and  with  the 
charge  as  a  whole.  State  y.  Rathbun,  74 
Conn.  624,  531,  51  Atl.  540.  So  considered, 
the  charge  presents  no  grounds  for  the  crit- 
icisms mentioned. 

Complaint  is  made  of  the  court's  charge  as 
to  the  amount  of  evidence  required  to  justify 
a  verdict  of  murder  in  the  first  degree.  The 
court  having  told  the  Jury  In  the  language  of 
section  1608  of  the  General  Statutes  of  1902 
that  "no  person  shall  be  convicted  of  any 
crime  pnnlsbable  by  death  without  the  testi- 
mony of  at  least  two  witnesses  or  that  whl(A 
Is  equivalent  thereto,"  instructed  them  that 
murder  in  the  first  degree  is  so  punishable 
and  that  the  statute  applies  to  convictions 
for  that  crime.  He  then  said:  "Ton  will 
observe  that  the  requirements  of  this  statute 
are  not  confined  to  the  testimony  of  two  wit- 
nesses. It  goes  further,  and  adds,  'or  that 
which  is  equivalent  thereto ;'  that  is,  equiva- 
lent to  the  testimony  of  two  witnesses.  It  is 
enough  If  the  testimony  is.  In  the  minds  of 
the  jury,  equivalent  to  that  Neither  is  it 
required  that  there  should  be  two  witnesses 
to  every  important  fact  If  there  are  two  or 
more  witnesses,  each  testifying  to  different 
partft  of  the  same  transaction,  or  to  different 
clrciunstances  surrounding  the  case,  tending 
directly  to  show  the  guilt  of  the  accused,  it 
may  be  regarded  as  a  sufficient  compliance 
with  the  statute,  although  there  may  not  be 
two  witnesses  to  any  one  fact  or  circum- 
stance." This  was  a  correct  statement  of  the 
law.  State  v.  Smith,  49  Conn.  376,  385; 
State  V.  Bailey,  79  Conn.  689,  696,  65  AU.  961 ; 
State  V.  Marx,  78  Conn.  18,  22.  23,  60  AO. 
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690;  State  t.  EeUy,  77  Conn.  266,  274,  58 
Atl.  705.  It  was  adapted  to  the  case,  and 
there  was  notbing  In  the  facts  or  claims  of 
tbe  parties  calling  for  an^  furtber  or  differ- 
ent statement.  Tbe  statute  does  not  require, 
as  claimed  by  tbe  defendant,  tbat  tbere  sball 
be  "testimony  of  two  witnesses  to  tbe  boml- 
ddal  act"    State  t.  Smitb,  49  Oonn.  376. 

The  defendant  complains  of  certabi  re- 
marks made  by  tbe  state's  attorney  In  clos- 
ing bis  argument  to  tbe  jury,  and  assigns  as 
one  of  tbe  reasons  of  appeal  and  grounds  for 
a  new  trial  tbat  tbe  court  erred  in  permitting 
these  remarks  to  be  made.  Tbe  words  com- 
plained of  are,  "Tbe  grand  jurors  of  tbe 
county,  cbarge  to  you  in  bebalf  of  tbls  com- 
monweal tb  tbat  Jobn  Wasbelesky,  tbe  prison- 
er at  tbe  bar,  Is  guilty  of  murder  In  tbe  first 
degree.  Tbat  Is  tbe  law  of  tbe  land.  Tou 
must  upbold  It"  It  does  not  appear,  nor  is  it 
claimed,  tbat  tbe  defendant  or  bis  counsel  ob- 
jected to  tbe  remarks  wben  made  or  called 
the  court's  attention  to  tbem  until  after  tbe 
verdict  and  judgment  in  tbe  case  bad  been 
rendered.  Nor  was  tbe  court  below  asked  to 
grant  a  new  trial  because  of  tbese  remarks 
of  tbe  state's  attorney.  Wblle  tbls  court  may 
in  yery  flagrant  cases  of  abuse  of  tbe  state's 
attorney's  privilege  grant  a  new  trial  al- 
thoQgb  tbe  aggrieved  party  bas  failed  to 
move  for  It  In  tbe  court  below,  or  to  call  tbat 
court's  attention  to  the  objectionable  re- 
marks, it  is  only  In  flagrant  cases  tbat  It 
will  do  so.  Ordinarily,  unless  such  action 
has  been  taken  In  the  trial -court,  such  utter- 
ances afford  no  ground  for  an  appeal  or  ap- 
plication to  tbls  court  for  a  new  trial.  State 
V.  liaudano,  74  Oonn.  6S8,  645,  61  Atl.  860; 
Hennessy  v.  Metropolitan  Ins.  Co.,  74  Conn. 
699,  710,  52  Atl.  490.  We  do  not  agree  wltb 
the  defendant's  counsel  tbat  tbe  state's  at- 
torney's conduct  bere  complained  of  presents 
such  a  case.  Tbey  say  tbat  be,  by  this  ut- 
terance. In  effect  told  tbe  jury  tbat  the  grand 
jury  by  Its  Indictment  had  found  tbe  defend- 
ant guilty  and  tbat  It  was  tbe  jury's  duty  td 
npbold  the  finding  of  tbe  grand  jury.  We 
think  tbat  tbe  language  standing  alone  Is  not 
susceptible  of  tbis  construction.  He  said  to 
them,  not  tbat  tbe  grand  jury  bad  found  tbe 
defendant  guilty,  but  tbat  tbey  cbarged  him 
In  tbe  imitctment  with  murder  In  tbe  first 
degree.  But  we  must  look  to  what  precedes 
and  follows  tbe  remark  to  understand  wbat 
it  was  intended  should  be  understood  by  It 
and  what  probably  was  understood.  Tbe 
record  shows  that  tbe  attorney  bad  just  stat- 
ed, as  tbe  conclusions  to  be  drawn  from  the 
evidence,  tbat  the  defendant  killed  Lucasze- 
wicz,  that  It  was  a  willful  and  not  an  acci- 
dental killing,  that  tbe  defendant  bad  been 
led  on  and  on  to  the  deed  by  bis  hatred  of 
the  deceased,  tbat  he  killed  him  through  ha- 
tred and  malice,  tbat  be  attempted  to  conceal 
the  crime,  but  had  been  overtaken  by  the 
law.  Tbe  language  complained  of  was  then 
Used,  and  was  followed  by  language  urging 
70A.-5 


the  Jury  to  bring  In  a  verdict  consistent  with 
the  evidence.  From  tbe  entire  passage  the 
Jury  must  have  understood  the  state's  attor- 
ney's statement  to  be  tbat  by  the  law  of  tbe 
land  such  a  willful,  deliberate,  and  premedi- 
tated killing  with  actual  malice  as  he  bad 
Just  described,  as  disclosed  by  tbe  evidence, 
was  murder  in  tbe  first  degree,  tbat  tbe 
grand  jury  had  charged  tbat  crime  in  the 
Indictment,  and  that  tbe  jury  ought,  by  a 
verdict  consistent  with  the  evidence,  to  sus- 
tain tbe  charge.  Tbe  language  used  was  not 
well  chosen  In  all  Its  parts  to  express  tbe 
thought  which  it  is  apparent  the  state's  at- 
torney bad  In  mind  td  express.  But  in  fram- 
ing thoughts  into  phrases  In  tbe  beat  of  ex- 
temporaneous argument.  It  Is  Inevitable  that 
some  lapses  will  occur  and  It  not  infrequently 
happens  that  by  tbe  omission  or  addition  of 
a  word,  or  by  a  mlsarrangement  of  sentences, 
a  different  thought  Is  expressed  than  was  In- 
tended. Tbe  bearer.  Intent  In  following  the 
argument,  is  seldom  misled  thereby.  But 
whatever  view  be  taken  of  tbe  language  used, 
no  harm  to  tbe  defendant  can  have  resulted 
from  it,  as  tbe  jury  were  carefully  cautioned 
by  tbe  court  tbat  in  determining  the  question 
of  tbe  defendant's  guilt  tbey  were  to  take 
the  testimony  as  they  bad  beard  It  from  tbe 
witnesses,  and  tbe  law  from  tbe  court,  and 
decide  the  case  in  accordance  therewith. 
Tbis  exception,  therefore,  affords  no  ground 
for  a  new  trial. 

Tbe  remaining  questions  raised  on  the  ap- 
peal relate  to  rulings  upon  questions  of  evi- 
dence. A  qnestlon  propounded  to  Birdsey 
A.  Fambam,  a  witness  for  tbe  state,  calling 
for  a  fact  tending  to  connect  the  defendant 
with  the  alleged  crime,  was  objected  to  by 
tbe  defendant  upon  tbe  ground  that  tbe  Iden- 
tity of  tbe  dead  body  as  tbat  of  Peter  Lucas- 
zewlcz  bad  not  been  estabilsbed  beyond  a  rea- 
sonable doubt  Tbe  court  overruled  the  ob- 
jection and  admitted  tbe  evidence.  It  Is  the 
defendant's  claim  that  proof  of  the  corpus 
delicti  could  not  be  complete  without  proof  of 
the  Identity  of  tbe  dead  body,  and  tbat  in 
trials  for  murder  tbe  body  of  tbe  crime  must 
be  established  before  evidence  to  connect  tbe 
accused  with  it  can  be  permitted.  But  the 
body  of  tbe  crime  is  established  by  proof  of 
tbe  two  facts,  tbat  one  person  bas  been  kill- 
ed, and  tbat  another  p^son  killed  blm,  al- 
though tbe  identity  of  neither  the  perpetra- 
tor nor  tbe  victim  of  tbe  crime  has  been 
shown.  People  v.  Palmer,  109  N.  Y.  110,  114, 
16  N.  B.  529,  4  Am.  St  Rep.  423.  Tbese  facts 
are  to  be  proven  by  subsequent  evidence  to 
establish  the  guilt  of  the  accused.  Tbe  law 
fixes  no  rule  as  to  the  order  of  this  proof. 
It  Is  therefore  within  the  discretion  of  tbe 
court  In  the  present  case  it  Is  not  question- 
ed that  before  offering  tbe  evidence  which 
was  objected  to,  ample  evidence  had  been  in- 
troduced to  prove  that  tbe  person  whose  dead 
body  bad  been  discovered  concealed  in  tbe 
sand  was  unlawfully  killed  by  some  one.    Tbe 
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state  was  therefore  Justified  In  proceeding  to 
connect  the  defendant  with  the  crime,  and 
the  court's  ruling  iiermlttlng  it  was  right. 

The  state  offered  in  evidence  an  Identifica- 
tion card  of  an  account  In  a  savings  banlc 
under  the  name  "John  Wasleclewskl,"  and 
Its  admission  was  objected  to  In  behalf  of  the 
defendant  until  it  should  be  connected  with 
the  accused.  Upon  the  state's  attorney's  un- 
dertaking to  80  connect  it,  it  was  admitted 
against  the  defendant's  objection.  It  was 
competent  for  the  court  In  Its  discretion,  upon 
the  assurance  of  the  state's  attorney  that  it 
would  be  properly  connected,  to  thus  admit 
the  testimony  before  the  foundation  for  it 
had  been  laid.  The  finding  of  the  court  is 
that  in  its  opinion  sufficient  evidence  was  in 
the  case  to  warrant  the  Jury,  if  they  believ- 
ed It,  in  finding  that  the  account  belonged  to 
the  defendant  and  that  the  name  "John  Was- 
ledewski"  in  the  identification  card  referred 
to  was  intended  to  represent  the  defendant. 
As  the  sole  foundation  of  the  defendant's  ob- 
jection was  thus  removed  he  cannot  complain 
of  the  court's  exercise  of  its  discretion  as  to 
the  order  of  the  proof. 

Annie  Walszlc,  the  former  wife  of  Lucas- 
zewlcz,  but  now  the  wife  of  another  man  and 
mother  of  a  ctiild  by  him,  was  called  as  a 
witness  for  the  state  and  afterward  for  the 
defendant  Testimony  tendhig  to  prove  im- 
proper relations  between  her  and  the  defend- 
ant during  the  life  of  her  former  husband 
had  been  Introduced  by  the  state,  and  upon 
her  direct  examination  In  behalf  of  the  de- 
fendant she  had  given  evidence  tending  to 
vindicate  herself  from  such  imputation.  Up- 
on cross-examination  she  was  asked  whether 
In  giving  her  testimony  In  this  case  she  did 
not  deem  It  important  to  clear  herself  if 
she  could  of  the  imputation  of  any  Improper 
conduct  with  the  defendant  The  question 
was  objected  to,  no  reason  being  assigned 
therefor,  and  claimed  as  affecting  her  credi- 
bility. The  objection  was  overruled,  and  the 
witness  answered,  "It  Is  just  the  same  to 
me.    I  am  telling  the  truth." 

The  same  witness  testified  for  the  defend- 
ant to  troubles  which  occurred  at  and  just 
outside  her  home  on  the  night  of  the  alleged 
crime,  between  Lucaszewlcz  and  one  Orono- 
walski,  after  the  defendant  had  left  the  house. 
She  also  testified  that  she  knew  of  no  trouble 
between  Lucaszewlcz  and  the  defendant  that 
night  The  defendant  claimed  that  this  trou- 
ble about  which  the  witness  testified  was  the 
same  which  the  state's  witness  had  described, 
wherein  the  defendant  was  said  to  have  as- 
saulted Lucaszewlcz.  On  cross-examination 
the  state's  attorney,  against  the  objection  of 
the  defendant,  was  permitted  to  ask  the  wit- 
ness whether  eixe  told  one  Martin  Bartuse- 
wlcz  anything  about  the  defendant  soaking 
Lucaszewlcz  with  a  club.  The  witness  an- 
swered that  she  did  not  tell  him  that.  The 
evidence  was  admissible  in  view  of  the  wit- 
ness' direct  testimony.  But  the  answers  to 
this  and  the  preceding  Question  reqdered  those 


questions  harmless  to  the  defendant  and  it  Is 
therefore  unnecessary  to  inquire  whether  any 
objection  could  have  been  successfully  inter- 
posed to  either  question,  on  the  ground  that 
the  witness  had  originally  been  called  by  tlie 
state.  It  is  claimed,  however,  In  behalf  of 
the  defendant  that  it  is  apparent  from  the 
character  of  the  questions  that  they  were 
asked  with  no  expectation  of  eliciting  an- 
swers favorable  to  the  state,  but  with  the  a>le 
purpose  of  prejudicing  the  witness  and  the 
defendant's  case  before  the  Jury.  And  it  is 
claimed  that  he  was  prejudiced  thereby  and 
the  trial  rendered  unfair.  Such  conduct  on 
the  part  of  the  state's  attorney  as  is  claimed 
by  the  defendant  would  be  most  reprehensi- 
ble. What  its  effect  would  be  upon  the  trial 
we  need  not  consider,  because  we  do  not  agree 
with  counsel  that  it  is  apparent  from  the 
questions  themselves  that  the  purpose  in  ask- 
ing them  was  what  is  claimed.  As  regards 
the  first  question,  it  would  be  apparent  to 
the  jury  that  the  witness  might  deem  it  im- 
portant to  free  herself  from  the  claimed  im- 
putation. They  would  naturally  consider  tltat 
fact  in  weighing  her  testimony,  had  the  ques- 
tion not  been  asked.  How  the  asking  of  it 
and  receiving  the  answer  given,  and  which  it 
is  claimed  was  of  such  a  character  as  the  at- 
torney expected,  could  raise  any  prejudice 
against  the  witness  or  the  defendant  not 
existing  before,  is  not  explained.  The  second 
question  was  clearly  pertinent  and  admissi- 
ble. The  fact  tliat  the  question  was  ask- 
ed, therefore,  suggests  no  improper  purpose 
in  asking  it  To  impute  the  purpose  which 
is  claimed,  we  must  assume  that  the  attor- 
ney knew  or  had  good  reason  to  believe  that 
the  witness  had  not  used  the  expression  at- 
tributed to  her,  and  that  he  invented  the  ex- 
pression and  confronted  her  with  a  witness  to 
whom  he  knew  she  had  never  uttered  it 
There  is  nothing  in  the  question  and  nothing 
before  us  to  in  any  way  suggest  such  an  as- 
sumption. 

The  defendant  produced  a  witness  by  whom 
he  proposed  to  prove  that  at  about  10  o'clock 
on  the  night  of  his  disappearance,  Lucasze- 
wlcz came  alone  to  her  home  and  that  at 
that  time  be  had  a  weapon.  The  state  ob- 
jected to  the  evidence  and  it  was  excluded. 
The  sole  ground  upon  which  It  was  claimed 
was  that  if  armed  he  might  later  have  met 
somebody  and  the  result  been  his  death.  It  is 
true  that  meetings  resulting  in  the  death  of 
one  of  the  parties  more  frequently  occur 
when  one  or  J>oth  of  them  carry  weapons. 
In  the  absence  of  any  evidence  concerning 
the  meeting  the  natural  Inference  from  the 
fact  that  Lucaszewlcz  was  armed  would  l>e 
that  the  other  party  and  not  he  would  I>e 
the  one  to  meet  death  in  the  encounter.  Any 
inference  from  the  fact  that  he  was  armed, 
either  that  some  other  person  than  the  de- 
fendant killed  him,  or  that  if  the  defendant 
killed  him  it  was  under  circumstances  Jus- 
tifj-Ing, ,  excusing,  or  mitigating  the  crime, 
would  be  80  remote  as  to  leave  the  admission 
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of  tbe  evidence  wltbin  tbe  sound  discretion 
of  tbe  court  There  was  no  error  In  exclud- 
ing the  evidence. 

Tbere  are  several  remaining  assignments  of 
error  npon  rulings  upon  evidence,  but  tbey 
present  no  questions  requiring  discussion. 
The  rulings  are  all  sustainable  upon  familiar 
and  weli-settled  rules  of  evidence.  We  pass 
tbem,  therefore,  wltb  tbe  remark  that  we  find 
nothing  erroneous  In  tbem. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

Order  and  Opinion  on  Motion  of  State's  At- 
torney. 

BALDWIN,  0.  J.  Tbe  state's  attorney 
bas  moved  for  tbe  appointment  of  a  time  for 
tbe  execution  of  tbe  Judgment  by  which  sen- 
tence of  death  was  pronounced  against  the 
defendant  by  tbe  superior  court  for  New 
Haven  county.  This  motion  rests  upon  tbe 
assumption  that  Gen.  St  1902,  {  1522  (as 
amended  by  tbe  Public  Acts  of  1905,  p.  295, 
c.  70),  applies  to  the  present  case.  That  pro- 
Tides  that  when,  by  reason  of  tbe  pendency 
of  an  appeal  to  this  court  from  a  Judgment 
of  sentence  to  death,  such  Judgment  shall 
not  be  executed  at  tbe  time  assigned  there- 
for, If  no  error  be  foimd,  this  court,  after  Its 
decision  on  such  appeal,  shall  appoint  tbe 
time  for  tbe  execution  of  said  Judgment,  and 
Its  clerk  shall  Issue  a  writ  of  execution  ac- 
cordingly. The  Judgment  of  tbe  superior 
court  against  tbe  defendant  was  that  he 
should  be  banged  on  tbe  Ist  day  of  April, 
1908.  On  March  16,  1908,  be  was  granted  a 
reprieve  by  the  Governor  until  the  1st  day  of 
July,  1908.  That  day  is  stUl  in  the  future. 
The  Judgment  of  the  superior  court  could  not 
be  executed  at  tbe  time  assigned  therefor  by 
that  court,  by  reason  of  the  reprieve.  Our 
decision  on  tbe  appeal  was  announced  before 
the  expiration  of  the  time  for  which  the  re- 
prieve was  granted.  The  reprieve  appointed 
a  new  time  for  the  execution  of  the  sentence. 
Thereupon  that  became  the  time  legally  as- 
signed for  its  execution. 

Under  our  decision  on  the  appeal,  the  Judg- 
ment of  which  the  sentence  of  death  formed 
a  part  stands  good.  Tbe  warrant  of  execu- 
tion is  therefore  to  be  Issued  upon  it  by  the 
derk  of  the  superior  court 

The  motion  is  denied.  The  other  Judges 
concurred. 

OS  N.  J.  L.  4ff7) 

BURNETT  V.  MAYOR,  ETC.,  OF  TOWN  OP 
BOONTON. 

(Supreme  CJourt  of  New  Jersey.    Jan.  7,  1908.) 

1.  MtTNICIPAI,  OOBPOBATIOHB  —  PlTBLIO  IM- 
FBOVEIfBNTB— MaCADAMIZINO  STBEETB— Au- 
THOBIZATIOH    BY   ObDINANCE. 

Where  under  a  town  charter  a  street  im- 
provement can  only  be  made  by  ordinance,  and 
the  ordinance  for  that  purpose  provides  merely 
that  tbe  street  be  f^raded,  and  the  improvement 
made  tberennder  includes  paving  with  macadam, 
tbe  benefit  of  the  macadam  pavement  cannot  be 
•aaessed  against  the  abutting  property  owner. 


2.  Same— EsTOPPEii—SiLKKCB  by  Owiteb. 

Where  the  paving  with  macadam  is  unao- 
thorized  by  the  ordinance  under  which  improve- 
ment is  made,  the  inaction  or  silence  of  tbe  land- 
owner whose  lands  are  supposed  to  be  beneiited 
thereby  creates  no  estoppel  against  him  to  deny 
the  liability  of  his  lands  for  an  assessment  for 
such  benefits,  and  he  is  not  to  be  considered  in 
laches  by  reason  of  such  Inaction  or  silence. 

3.  Same  —  Assessments  tob  Behefitb  — Re- 
view—REASSBSSMsnT. 

Where  the  landowner's  property  Is  not 
liable  to  assessment  on  account  of  macadamiz- 
ing the  street,  because  that  work  was  not  au- 
thorized by  the  ordinance  under  which  tbe  im- 
provement was  made,  there  can  be  no  reassess- 
ment on  account  of  the  benefit  of  the  macadam, 
under  the  act  approved  March  23,  1881  (P.  L. 
p.  194).  But  where  the  property  of  the  land- 
owner is  subject  to  assessment  on  account  of 
work  done  in  grading,  curbing,  and  flagging  the 
sidewalk,  paving  the  gutters  and  grading  thei 
street,  which  was  anthorlzed  by  the  ordinance, 
the  board  of  assessors  may  be  ordered  to  make  a 
new  assessment  u^on  the  property  in  proportion 
to  the  lienefits  received,  and  not  in  excess  thereof. 
(Syllabns  by  the  Court.) 

Certiorari  by  Smith  W.  Burnett  against  tbe 
mayor  and  common  council  of  the  town  of 
Boonton,  to  review  an  assessment  made 
against  the  property  of  prosecutor  on  ac- 
count of  a  street  Improvement  Assessment 
set  aside. 

See  73  N.  J.  Law,  453,  63  Atl.  995. 

Argued  Jvme  term,  1907,  before  PITNEY, 
HENDRICKSON,  and  TRENCHARD,  JJ. 

Reed  &  Salmon,  for  prosecutor.  S.  Claude 
Garrison,  for  defendant 

TRENCHARD,  J.  This  writ  of  certiorari 
brings  before  this  court  for  review  an  assess- 
ment made  against  tbe  property  of  the  pros- 
ecutor by  the  board  of  assessors  appointed 
by  the  common  council  of  the  town  of  Boon- 
ton,  on  account  of  the  improvement  of  Main 
street  In  that  town.  The  Improvement  In 
question  was  made  under  the  authority  con- 
ferred by  an  ordinance  passed  by  tbe  com- 
mon council.  The  authority  to  pass  the  or- 
dinance Is  found  In  sections  7  and  12  of  tbe 
charter  of  the  town  of  Boonton,  approved 
March  26,  1872  (P.  L.  pp.  806,  810).  The  va- 
lidity of  the  ordinance  Is  not  attacked. 

Tbe  sections  of  the  ordinance  relating  to 
tbe  character  and  scope  of  tbe  improvement 
are  as  follows: 

"Sec.  2.  Be  it  further  ordained  by  the 
common  council  of  the  town  of  Boonton, 
that  Main  street,  from  tbfe  center  of  Liberty 
street  to  tbe  corporate  Hne,  be  graded  tbe 
full  width  of  tbe  street,  according  to  the 
grade  lines  as  shown  by  tbe  profile  map 
made  by  Lewis  Van  Duyne,  surveyor,  bear- 
ing date  August  25,  1898,  and  as  laid  down 
In  an  ordinance  of  tbe  town  of  Boonton 
known  as  'An  ordinance  to  establish  the 
grade  of  Main  street  west  of  Liberty  street, 
passed  October  6,  1898,  approved  October  5. 
1898.' 

"Sec.  3.  Be  It  further  ordained,  that  said 
street  shall  be  so  made  as  to  form  a  regular 
arch  from  curb  to  cotb;  the  crown  of  the 
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fctreet  to  be  12  inches  above  tbe  bottom  of 
the  gutters,  and  that  the  gutters  be  paved 
three  feet  wide,  commencing  at  the  curb 
stone  and  following  the  arch  of  the  street 

"Sec.  4.  Be  It  further  ordahied,  that  the 
sidewalks  shall  be  eight  feet  wide,  and  be 
leveled  and  graded  In  a  line  with  the  street, 
and  be  curbed  with  stone  not  less  than  four 
Inches  In  thickness  and  16  Inches  wide,  the 
curb  to  be  eight  Inches  high  from  the  bottom 
of  the  gutter,  and  that  said  sidewalks  shall 
be  flagged  or  concreted  for  at  least  four  feet 
hi  width,  which  shall  be  laid  on  a  slope  of 
fonr  Inches  In  eight  feet  from  the  top  of  the 
curbing  to  the  side  of  the  street,  and  equally 
distant  from  the  curbing  and  the  outside  line 
of  the  street" 

It  appears  from  the  state  of  the  case,  not 
<ml7  that  the  sidewalks  were  improved  by 
grading,  curbing,  and  flagg^lng,  tbe  gutters  by 
paving  and  the  street  by  grading,  as  provided 
for  In  the  ordinance,  but  that  the  street  was 
also  Improved  by  macadamizing  the  same; 
and,  from  the  report  of  the  board  of  assess- 
ors. It  appears  that  the  cost  and  expense  of 
the  whole  work  was  computed,  and  tbe  as- 
sessment against  the  prosecutor  included  his 
pro  rata  share  of  the  cost  of  the  whole  work. 
It  is  insisted  that  the  assessment  against  tbe 
prosecutor  siiould  be  set  aside  because  tbe 
ordinance  did  not  authorize  an  assessment 
for  the  benefit  of  macadam.  We  think  the 
contention  of  the  prosecutor  must  prevalL 
The  ordinance  authorizes  merely  that  tbe 
sidewalks  be  graded,  curbed,  and  flagged, 
that  the  street  be  graded  tbe  full  width,  and 
that  the  gutters  be  paved.  No  provision  is 
made  for  paving  the  street  with  macadam. 
Uifder  the  charter  of  the  town  such  work 
can  only  be  done  by  ordinance.  State  v. 
Bayonne,  35  N.  J.  Law,  335. 

In  App'  v.  Stockton,  61  N.  J.  Law,  520«'  39 
Atl.  921,  where  tbe  undertaking  of  tbe  im- 
provement was  dependent  on  tbe  presenta- 
tion of  a  petition  to  the  municipal  body,  and 
the  petition  presented  asked  for  the  grading 
of  a  street  only,  while  the  contract  was  let 
not  only  for  grading  the  street,  but  for 
metaling  and  placing  of  gutters  along  it  and 
the  cost  and  expense  of  the  whole  work  was 
assessed  against  the  prosecutors  and  Included 
their  pro  rata  share  of  the  cost  of  the  whole 
work,  it  was  held  that  as  the  authority  to  do 
the  work  depended  upon  the  petition,  and  the 
petition  only  provided  for  the  grading  of  the 
street  the  assessment  for  the  portion  covering 
the  cost  of  paving,  metaling,  and  curbing  the 
street  could  not  be  sustained.  The  court  said: 
"Without  this  petition  the  town  council  was 
vested  with  no  legal  power  to  thus  improve 
tbe  street,  and  then  assess  benefits  against 
tbe  landowners  benefited,-  and  the  contract 
'  made  by  the  town,  so  far  as  tbe  imposition 
of  any  burden  upon  the  prosecutors  was  con- 
cerned, was  of  no  validity  whatever.  Such 
improvements  can  only  be  made  by  munic- 
ipal authorities  under  the  powers  granted 


them  by  legltdatlve  enactment,  and  in  con- 
formity therewith.  •  •  •  The  ■Jurisdiction 
of  council  wacf  to  proceed  to  grade  the  street 
and  not  to  metal,  macadamise,  and  curb  it" 
The  case  last  cited,  and  the  reasoning  by 
which  it  is  supported,  we  regard  as  decisive 
of  the  present  case.  It  is  true  that  in  that 
case  the  court  held  that  the  town  council  was 
without  Jurisdiction  to  order  the  macadamiz- 
ing of  the  street  because  this  improvement 
was  not  asked  for  by  tbe  petition  to  council. 
But  we  think  the  present  case  is  bo  better 
for  the  validity  of  the  assessment,  for  it  ap- 
pears that  council  did  not,  by  ordinance, 
order  the  improvement  for  which  the  assess- 
ment is.  In  part,  attempted  to  be  laid.  For 
the  reasons  stated  we  find  that  the  prose- 
cutor's property  is  not  liable  to  assessment 
on  account  of  the  macadamizing  of  the  street 
As  to  the  macadam,  therefore,  there  can  be 
no  reassessment  under  the  act  approved 
March  23,  1881  (P.  L.  p.  194).  That  act  ap- 
plies only  where  tbe  court  determines  that 
the  property  upon  which  the  assessment  is 
assessed  is,  in  fact  liable  to  assessment  in  re- 
pect  of  the  purposes  for  wlilch  the  assess- 
ment in  controversy  is  levied.  Nor  is  tbe 
prosecutor  estopped  from  denyhig  the  validi- 
ty of  the  assessment  so  far  as  the  benefit  of 
the  macadam  is  concerned.  If  the  defect  con- 
sisted of  an  irregularity  only,  this  contention 
might  prevail,  since  the  prosecutor  was  inac- 
tive and  silent  in  the  face  of  the  progress  of 
the  work.  But  this  improvement  so  far  as 
paving  with  macadam  Is  concerned,  was  un- 
authorized by  the  ordinance  under  which  the 
work  was  Instituted.  Tbe  Inaction  and  si- 
lence of  the  prosecutor,  therefore,  worked  no 
estoppel  or  laches  on  his  part  He  had  a 
right  to  rest  upon  the  fact  that  he  was  not 
to  be  assessed  for  the  benefit  of  this  unau- 
thorized work  any  more  than  he  would  have 
been  If  It  had  been  done  by  some  mere  volun- 
teer. App  V.  Stockton,  61  N.  J.  Law,  520,  39 
Atl.  921.  The  assessment  must  therefore  be 
set  aside,  with  costs.  Since  the  property  of 
the  prosecutor  is  subject  to  assessment  on  ac- 
count of  the  work  done  in  grading,  curbing, 
and  flagging  the  sidewalk,  paving  the  gutters, 
and  grading  the  street  which  was  authorized 
by  the  ordinance,  the  board  of  assessors  will 
be  ordered  to  make  a  new  assessment  upon 
tbe  property  of  the  prosecutor  in  proportion 
to  the  benefits  received  from  these  improve- 
ments only,  and  not  In  excess  thereof,  accord- 
ing to  the  statute. 


(75  N.  J.  L.  «n) 
RTEB  V.  TTJRKEL  et  ux. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1908.) 

1.  CERTioBAai— Review— Questions  of  Pact, 
When  a  cause  is  removed  by  certiorari  from 
an  inferior  court  to  the  Supreme  Court,  tbe 
function  of  the  writ  is  that  of  a  writ  of  error. 
In  such  case  the  Supreme  Court  accepts  the 
findings  of  the  inferior  court  upon  the  facts,  if 
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there  be  any  legal  evidence  to  warrant  them ; 
and,  when  the  judgment  of  the  Supreme  Court 
is  removed  into  the  Court  of  Errors  and  Ap- 
peals, this  court  in  turn  accepts  the  findings, 
subject  only  to  a  liice  inqnirj  for  some  legal  evi- 
dence. 

2.  Saice — Questions  GoitaiDKBKD. 

Oonaidering  only  those  points  of  the  plain- 
tiff in  error  which  were  taken  in  the  district 
eoort,  and  which  were  raised  and  determined  in 
the  Supreme  Court,  or  were  necessarily  involved 
in  the  decision  of  that  court,  the  Court  of  Er- 
rors and  Appeals  inquires  whether  there  be 
ground  tor  reversal: 

(a)  In  that  the  plaintiff  below  had  not.  by 
himself  alone,  produced  a  purchaser  ready  and 
willing  to  enter  into  a  contract  of  purchase  on 
the  terms  authorized,  in  writing;    or 

(b)  In  that  the  plidntiff  below  had  not  brought 
his  principal  and  the  proposed  purchaser  to  an 
aereement  for  sale  on  the  terms  mentioned  in 
the  authority  to  sell. 

3.  Pbincipai,  and  Aokwt  —  Deuqation  or 
atjthobitt  —  ministebiai,  acw — contbactb 
— EjVioence— Paboi,    Evidence    Aitbctino 

WbITIIIOB— ClBCUXBTANCES  OV  PABTIES  AND 
COHOUCT  AlTEB  EXECVTIOW. 

(a)  When  an  act  to  be  done  is  ministerial 
or  meclianical  only,  the  agent  may  employ  an- 
other to  do  it ;  and  in  such  case  the  act  is  as 
well  performed  by  the  aubagent  as  by  the  aftent. 

(b)  The  rule  that,  as  between  the  parties  them- 
selves, oral  evidence  is  not  admissible  to  contra- 
dict a  written  agreement,  does  not,  in  a  propm 
case,  forbid  the  throwing  of  light  upon  the 
meaning  of  the  agreement  by  evidence  of  the  cir- 
cnmstances  of  the  parties  to  it,  or  of  their  con- 
duct after  its  execution,  or  of  the  condition  of 
its  subject-matter. 

There  was  no  legal  error  in  the  application  of 
either  principle   in   the  court  below. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  i$  87-89.1 

4.  BBOKEBS— OOMTKNSATION— StTJTlOnDKOT  OF 
SEBVICES— DBFAT7I.T  OF  PBINCIFAI.. 

The  right  of  the  agent  or  broker  to  his 
eommis-sions  is  complete,  when  he  has  procured 
a  purchaser  able  and  willing  to  conclude  a  bar- 
gain on  the  terms  on  which  he  was  anthor)?:''^ 
to  sell.  Such  right  is  not  to  be  defeated  by  any 
default  of  the  principal. 

[Bd.  Note. — For  casps  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  |§  94-96.] 

(Syllabus  by  the  Court) 

Error  to  Somreme  Court 

Action  by  Tbomaa  A.  Ryer  against  Adolpb 
U.  Tnrkel  and  wife.  From  a  judgment  of 
the  Sapreme  Court,  afBrmlng  a  judgment  of 
the  district  court  for  plaintiff  as  against 
Adolpta  it.  Tnrkel,  he  brings  error.    Affirmed. 

This  was  an  action  In  contract,  brought  in 
the  Second  district  court  of  Jersey  City  by 
Thomas  A.  Ryer  (the  present  defendant  in  er- 
ror) against  Adolph  M.  Tnrkel  (the  present 
plaintiff  in  error)  and  Annie  Tnrkel,  his  wife. 
The  state  of  demand  alleged  an  Indebtedness 
of  the  defen4ants  to  the  plaintiff  in  the  sum 
of  $237JK)  for  the  price  and  valne  of  work 
done  and  In  a  like  snm  for  money  found  to 
be  due  and  owing  on  an  account  stated,  and 
to  the  state  of  demand  was  annexed  a  bill  of 
parttcalars  and  a  copy  of  the  agreement  upon 
which  the  demand  was  founded.  (These  will 
be  found  on  a  later  page.)  The  defendants 
fllcd  no  written  pleadings,  but  the  nature  of 
the  defense  will  siifflciently  appear.  When 
the  case  came   to  trial,  Thomas  A.   Ryer, 


Charles  L.  Cbst,  Frank  B.  Older,  and  Harriet 
E.  Phelps  were  sworn  for  the  plaintiff,  and 
three  exhibits  offered.  For  the  defendants, 
Adolph  M.  Torkel  was  sworn.  Whereupon  the 
district  court  ordered  a  nonsnlt  as  to  the  de- 
fendant Annie  Turkel,  and  gave  judgment 
figalnst  the  defendant  Adolph  M.  Turkel  for 
$237.50  damages  and  $16.07,  costs  of  suit 
The  judgment  so  recovered  was  removed  into 
the  Supreme  Conrt  by  writ  of  certiorazL 

Upon  an  allegation  of  diminution  of  the 
record,  the  Judge  of  the  Second  district  court 
was  directed  to  certify  as  to  certain  facts,  U 
found,  and  certain  proceedings  before  him. 
Whereupon  he  certified  as  follows : 

"(1)  I  found  that  there  was  an  agreement 
in  writing  made  by  the  defendant,  Adolph  M. 
Tnrkel  with  the  plaintiff,  Thomas  A.  Ryer,  a 
copy  of  which  is  annexed  [see  post].  (2)  I 
found  that  the  negotiations  for  sale  of  said 
premises  were  had,  and  the  proposed  purchas- 
er was  produced  by  one  Frank  B.  Older,  an 
employe  of  the  plaintiff,  Thomas  A.  Ryer,  and 
acting  for  him,  and  that  the  terms  and  con- 
ditions upon  which  the  xMroposed  purchaser, 
one  Harriet  E.  Phelps,  was  willing  to  pur- 
chase said  premises  were  In  writing,  a  copy 
of  which  is  annexed  [see  post].  (3)  At  the 
dose  of  the  plaintilTs  case,  a  motion  was 
made  for  a  nonsuit  in  favor  of  the  defendant 
Adolph  M.  Turkel  on  the  following  grounds: 
(a)  Because  the  evidence  did  not  show  that 
said  Thomas  A.  Ryer  had  produced  a  pur- 
chaser, ready,  and  willing  to  enter  into  a 
Contract  on  the  terms  designated  in  the  agree- 
ment In  writing  between  the  plaintiff  and 
defendant  (b)  Because,  when  the  said  Adolph 
M.  Turkel  gave  the  said  Thomas  A.  Ryer  au- 
thority In  writing,  to  sell  the  premises,  said 
Ryer  had  no  right  to  delegate  his  authority 
to  another;  and,  Inasmudb  as  the  testimony 
shows'  that  the  alleged  sale  was  brought 
abotit  through  one  Frank  E.  Older,  the  said 
Thomas  A.  Ryer  had  no  right  to  the  commis- 
sions designated  In  the  authority  given  to 
him.  (c)  Because  the  said  Thomas  A.  Ryer 
never  brought  the  said  Adolph  M.  Turkel 
and  Harriet  B.  Phelps  to  an  agreement  on 
the  terms  mentioned  in  the  authority  to  sell, 
and  therefore  he  was  not  entitled  to  his  com- 
missions. The  motion  for  a  nonsuit  was  de- 
nied. (4)  I  found  that  the  defendant  Adolph 
M.  Turkel,  at  the.  time  of  signing  the  exhibit 
firstly  annexed,  instructed  the  plaintiff,  Ryer, 
to  sell  the  premises  at  the  price  and  on  the 
terms  named  thereon.  The  defendant  Turkel 
testified  that  he  told  Ryer,  the  plaintiff,  that 
the  property  was  to  be  sold  for  cash.  (5)  At 
the  dose  of  the  whole  case,  a  motion  was 
made  for  judgment  In  favor  of  the  defendant 
Adolpb  M.  Tnrkel,  upon  the  same  grounds  as 
those  urged  for  a  nonsuit  This  motion  was 
also  denied,  and  judgment  was  given  for  the 
plaintiff." 

The  bill  of  particulars  and  copy  of  the 
agreement  annexed  to  the  state  of  demand 
appear  to  have  been  the  same  as  the  agree- 
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ment  In  writing  firstly  ann^ed  to  the  certifi- 
cate of  the  Judge  of  the  Second  district  court 
They  were  upon  the  obverse  and  reverse  of  a 
card,  and  are  as  follows: 

"Adolph  M.  Turkel  and  Annie  Turkel  to 
Thomas  A.  Ryer.     Commissions,  two  and  a 
half  per  cent  on  nlnety-flve  hundred  dollars, 
$237.50. 
"Mr.  A.  M.  Turkel  Address,  305  Railroad  Ave. 

"I  hereby  authorize  Thomas  A.  Ryer  to 
sell  or  exchange  the  premises  described  on 
the  other  side  of  this  card  at  the  price  and 
upon  the  terms  hereon  named,  and  hereby 
agree  to  pay  him  two  and  one-half  per  cent 
of  the  gross  amount  of  the  sale,  the  amount 
In  no  case  to  be  less  than  twenty-five  dollars. 
"A.  M.  Turkel,  Owner. 

"Witness :  Charles  I&  Cast 
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"Date,  August  23d." 

The  exhibit  secondly  annexed  to  the  certifi- 
cate of  the  Judge  was,  so  far  as  of  value,  as 
follows: 

"Agreement  made  the  eighteenth  day  of 
January,  A.  D.  nineteen  hundred  and  six,  be- 
tween Annie  Turkel  and  A.  M.  Turkel,  her 
husband,  •  •  •  of  the  first  part,  and 
Harriet  B.  Phelps,  •  •  •  of  the  second 
part  The  said  party  of  the  first  part  in  con- 
sideration of  the  sum  of  nlnety-flve  hundred 
dollars,  to  be  fully  paid  as  hereinafter  men- 
tioned, hereby  agrees  to  sell  unto  the  said 
party  of  the  second  part  all  that  certain  lot 
or  parcel  of  land  and  premises  situate  in  the 
city  of  Jersey  City  •  •  •  and  known  as 
675  Grand  street  and  131  Manning  avenue, 
these  properties  running  through  from  street 
to  street.  The  said  party  of  the  second  part 
hereby .  agrees  to  purchase  said  premises  at 


the  said  consideration  of  ninety-five  hundred 
dollars,  and  to  pay  the  same  as  follows: 

Jany.  IStb,  depoeit,  to  be  held  b^ 
Thomas  A.  Ryer  in  trust  until 
passing  of  title $   250  00 

On  or  before  March  1st,  on  delivery 
of  deed,  the  party  of  the  second 
part  to  assume  a  straight  mortgage, 
now  on  the  premises,  bearing  in- 
terest at  5  per  cent  per  annum, 
for  three  years  6,000  00 

On  or  before  March  1st  on  delivery 
of  deed,  cash 3,250  00 

$0,500  00 

«•  •  •  Thos.  A.  Ryer,  having  made  this 
sale,  is  entitled  to  a  commission  of  2%  per 
cent  on  the  gross  amount  of  sale,  to  be  paid 
by  the  party  of  the  first  part" 

The  above  agreement  was  signed  by  Harriet 
E.  Phelps,  In  the  presence  of  F.  E.  Older  as 
witness. 

The  special  reasons  filed  on  the  retnm  of 
the  writ  of  certiorari  were,  firstly,  that  whea 
the  plaintiff  below  rested  his  case  the  district 
court  refused  to  nonsuit  the  plaintiff  for  the 
reasons  (supra)  at  that  time  urged  by  the  de- 
fendant; and,  secondly,  that  the  said  court 
refused  to  give  Judgment  in  favor  of  the  de- 
fendant below  when  moved  for  on  the  grounds 
(supra)  at  that  time  given.  The  Judgment  ot 
the  Second  district  court  was  affirmed  by  the 
Supreme  Court  and  the  Judgment  of  the  lat- 
ter court  has  been  removed  into  this  court  by 
writ  of  error. 

Error  was  assigned  here  in  three  partlca- 
lars:  Firstly,  that  in  affirming  the  Judg- 
ment of  the  district  court  the  Supreme  Court 
in  effect  decided  that  the  defendant  in  er- 
ror had  produced  a  purchaser  ready  and 
willing  to  enter  into  a  contract  of  purchase 
on  the  terms  designated  in  the  agreement  In 
writing  between  the  plaintiff  and  defendant 
in  error;  secondly,  that  the  Supreme  Court 
In  effect  decided  that  the  findings  of  the 
trial  court  were  based  upon  the  last-mention- 
ed agreement  and  oral  proof  that  wonid  war- 
rant the  findings,  although  there  was  no  evi- 
dence before  the  Supreme  Court  to  show 
that  oral  proofs  had  been  taken  by  the  trial 
Judge  which  would  sustain  his  findings ;  and, 
thirdly,  that  the  Supreme  (Tourt  in  effect  de- 
cided that  It  appeared  from  the  evidence  that 
the  defendant  in  error  brought  the  plaintiff 
in  error  and  the  proposed  purchaser,  Har- 
riet E.  Phelps,  to  an  agreement  on  the  terms 
mentioned  In  the  authority  to  sell  given  by 
the  plaintiff  in  error,  although  there  was  no 
legal  evidence  thereof.  (1)  The  only  evi- 
dence of  the  terms  on  which  the  plaintiff  in 
error  (defendant  in  trial  court)  was  willing 
to  sell  his  house  and  land  is  found  In  the 
card  of  authorization.  The  Interpretation 
thereof  is  one  of  law ;  and  inasmuch  as  terms 
of  sale  are  not  given  in  any  particular,  the 
only  legal  conclusion  Is  that  the  price  was 
to  be  $9,500  in  cash.  (2)  There  was  no  evl- 
dence  that  the  defendant  in  error  brought 
the  alleged  purchaser,  Harriet  El  Phelps,  and 
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tlie  plaintiff  In  error  to  an  agreement  on  tbe 
terms  mentioned  in  tbe  autborization  of  sale. 
He  la  not  entitled  to  commlBslons,  If  be 
modified  tbe  contract  of  autborization  wltb- 
out  tbe  knowledge  and  consent  of  bis  prin- 
cipal. (3)  Tbere  was  no  eyidence  before  the 
Supreme  Court  to  sbow  that  any  oral  proof 
bad  been  taken  before  the  district  court  re- 
specting the  terms  of  sale,  except  the  testi- 
mony of  the  plalntlfT  in  error  that  be  told 
tbe  defendant  In  error  to  sell  for  cash,  and 
this  was  uncontradicted.  Hence  tbere  was 
no  evidence  to  support  a  finding  by  the  dis- 
trict court  that  a  sale  for  $3,500  In  cash  and 
the  assumption  of  a  mortgage  for  $6,000  was 
within  the  intent  of  tbe  parties. 

H.  J.  Melosb  and  L.  G.  Morten,  for  plain- 
tiff in  error.  Augustus  Zabrlskle,  for  de- 
fendant in  error. 

6SEEN,  J.  (after  stating  tbe  facta  as 
above).  1.  There  are  some  legal  rules,  not 
seriously  denied  In  argument  and  not  to  be 
discussed  at  length,  which  may  well  be  stat- 
ed at  tbe  outset,  as  thereby  our  reasoning 
may  be  clarified,  and  the  basis  of  it  made 
sure.  In  a  case  like  tbe  present,  the  writ  of 
certiorari  Is  used,  not  simply  to  remove  tbe 
cause  from  the  inferior  court,  but  te  correct 
some  error  which  has  crept  into  tbe  proceed- 
ings therein.  Ayres  v.  Bartlett  (1834)  14  N. 
J.  Law,  330,  332.  The  function  of  tbe  writ 
Ig  that  of  a  writ  of  error.  Coles  &  Sons'  Co. 
T.  Blythe  (1903)  60  N.  J.  Law,  666,  6S8,  55 
Atl.  816.  The  Supreme  Court  In  such  a  case 
does  not  settle  disputed  facts,  or  review  the 
evidence,  but  accepts  the  findings  of  the  In- 
ferior court  upon  the  facts.  If  tbere  be  any 
legal  evidence  to  warrant  such  findings.  No 
intendment  will  be  taken  against  the  Judg- 
ment below ;  rather,  in  favor  of  It.  Roehers 
v.  Remhofr  (1893)  55  N.  J.  Law,  475,  478,.  26 
Atl.  860 ;  Somers  v.  Wescoat  (1901)  66  N.  J. 
'Law,  551,  552,  49  Atl.  462;  Brltton  v.  Mc- 
Donald (1881)  43  N.  J.  Law,  591,  593 ;  Dem- 
Bter  v.  Freeh  (1889)  51  N.  J.  Law,  501,  502, 
18  Atl.  354.  When,  on  error  to  the  Supreme 
Court,  tbe  judgment  Is  again  removed  Into 
tbe  Court  of  Errors  and  Appeals,  this  court 
In  its  turn  accepts  the  findings.  Inquiring 
only  whether  there  be  any  legal  evidence  to 
sustain  them.  Coles  &  Sons'  Co.  v.  Blythe 
(1903)  69  N.  J.  Law,  666,  669,  55  AO.  816. 
See,  also,  Doolittle  v.  WlUet  (1894)  57  N.  J. 
Law,  398,  399,  81  AO.  385.  It  being  now 
established  that,  when  the  trial  has  been  be- 
fore tbe  judge  of  the  district  court  without 
a  jury,  the  proper  practice  Is  to  send  up  the 
facts  found  by  him  from  tbe  testimony,  and 
not  tbe  testimony  itself  (Van  Vechten  v.  Mc- 
Guirc  [1904]  70  N.  J.  Law,  657,  659,  68  Atl. 
331),  we  may  not  assume,  when  no  attempt 
is  made  to  perfect,  or,  in  a  proper  case,  to 
dispute,  the  findings,  that  the  trial  court 
either  received  evidence  that  was  Inadmissi- 
ble or  irrelevant  (Wallace  v.  Hendee  [1902] 
08  N.  3.  Law.  674,  676,  53  Atl.  694),  or,  on 
tbe  other  hand,  found  as  a  fact  that  which 


bad  no  evidence  to  support  It  (Barclay  v. 
Brabston  [1887]  40  N.  J.  Law,  629,  631,  9  AU. 
769).  From  every  point  of  view,  in  cases  like 
tbe  one  in  hand,  tbe  findings  of  fact  below 
should  be  accepted  In  the  appellate  court. 
Gore  V.  Herring  (1905)  72  N.  J.  Law,  423.  60 
Atl.  1110. 

2.  Under  well-settled  principles,  we  consid- 
er only  those  points  of  a  plaintiff  In  error  In 
this  court  which  were  taken  In  the  district 
court,  and  which  were  raised  and  determin- 
ed In  error  In  the  Supreme  Court,  or  which, 
being  involved  in  the  case  made  in  the  Su- 
preme Court,  might  or  should  have  been 
there  determined.     Oliver  v.   Phelps   (1843) 

20  N.  J.  Law,  180,  181,  185,  In  error  (1845) 

21  N.  J.  Law,  597,  600;  Trent  Tile  Co.  v. 
Fort  Dearborn  Nat.  Bank  (1891)  54  N.  J. 
Law,  33,  23  Atl.  423,  in  error  (1892)  64  N. 
J.  Law,  S99,  25  Atl.  411;  Van  Alstyne  v. 
Franklin  Council  (1903)  60  N.  J.  Law,  15,  16, 
54  Atl.  564,  In  error  (1903)  69  N.  J.  Law,  672, 
673,  58  Ati.  818;  Leaver  v.  Kilmer  (1904) 
71  N.  J.  Law,  291,  292,  59  Atl.  643.  Address- 
ing ourselves  to  the  legal  merits  of  this  case, 
we  now  Inquire  whether.  In  the  district  court, 

'  Ryer,  the  plaintiff,  should  have  been  nonsuit- 
ed, or  judgment  final  should  have  been  given 
for  Tnrkel,  tbe  defendant  (a)  because  Ryer 
bad  not,  by  himself  alone,  produced  a  put^ 
chaser  ready  and  willing  to  enter  Into  a  con- 
tract of  purchase  on  the  terms  mentioned  in 
the  agreement  In  writing  between  Turkel  and 
Ryer,  and  therefore  was  not  entitled  to  com- 
missions, or  (b)  because  Ryer  had  not  brought 
Turkel,  bis  principal,  and  the  proposed  pur- 
chaser, Harriet  E.  Phelps,  to  an  agreement 
for  sale  on  the  terms  mentioned  In  the  au- 
thority to  sell  so  given  by  Turkel  to  Ryer, 
and  on  that  ground  was  not  entitled  to  his 
commissions.  It  will  be  observed  that  the 
first  branch  of  the  inquiry  has  to  do  with 
the  presence  or  absence  of  personal  service 
on  Uie  part  of  Ryer,  and  that  tbe  second 
branch  has  to  do  with  the  legal  import  of  tbe 
power  conferred  by  the  card  of  authorization 
and  of  the  contract  to  which  Harriet  E. 
Phelps  had  subscribed  her  name. 

8.  (a)  It  may,  indeed,  be  true  that  under 
the  maxim,  "Delegata  potestas  non  potest 
delegarl,"'an  agent  or  broker  whose  employ- 
ment involves  any  exercise  of  judgment  or 
discretion  may  not  transfer  to  another  the 
right  and  power  to  discbarge  his  own  duty. 
Clark  &  Skyles  on  Agency,  §  342;  Dwelling 
House  Ins.  Co.  v.  Snyder  (1806)  59  N.  J.  Law, 
18,  20,  84  AtL  931.  Nevertheless,  when  an 
act  to  be  done  is  ministerial  or  mechanical 
only,  the  agent  may  employ  another  to  do  It ; 
and  In  such  case  the  act  Is  as  well  performed 
by  tbe  subagent  as  by  the  agent  Clark  Se 
Skyles,  Agency,  §  345d ;  Titus  et  al.  v.  Cairo 
&  Fulton  R.  R.  Co.  (1884)  46  N.  J.  Law,  393,' 
418.  The  finding  of  the  trial  court  was  that 
Older  was  an  employe  of  Ryer  and  acting 
for  bim,  and  tbere  was  nothing  whatever  to 
show  that  Cider's  part  in  procuring  a  pur- 
chaser was  other  than  ministerial,  or  that 
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Byer  had  attempted  to  dlyest  himself  of  hla 
functions  or  of  bis  req;>onfllbllit7  to  Turkel, 
bis  principal.  No  legal  error  Is  perceived  In 
the  ca80  below,  so  far  as  this  branch  of  the 
Inquiry  Is  concerned. 

fb)  It  is  to  be  accepted  as  settled  law  that, 
as  between  the  parties  themselves,  oral  evi- 
dence Is  not  admissible  to  contradict  a  writ- 
ten agreement  Leslie  v.  Leslie  (1892)  50  N. 
J.  Eq.  155,  160,  161,  24  Atl.  1029,  and  Band- 
lK>lz  V.  Judge  (1898)  62  N.  J.  Law,  526,  529, 
41  Atl.  723,  and  Hanraban  v.  Nat  BIdg.,  Loan 
&  Prov.  Ass'n  (1901)  66  N.  J.  Law,  80,  85,  48 
Atl.  517,  are  rec^rt  illustrations  of  the  rule 
in  equity  and  at  law.  Nevertheless  the  rule 
does  not  In  a  proper  case,  forbid  the  throw- 
ing of  light  upon  the  meaning  of  the  written 
agreement  by  evidence  of  the  circumstances 
of  the  parties  to  it  or  of  their  conduct  after 
its  execution,  or  of  the  condition  of  its  sub- 
ject-matter. Arford  V.  Meets  (1896)  69  N.  J. 
Law,  502,  503,  36  A«.  1036;  Naughton  v.  El- 
liott (1904)  68  N.  J.  Eq.  259,  267,  59  Atl.  869. 
The  trial  court  found  that  there  was  an 
agreement  in  writing  between  the  parties  to 
this  suit  (vide  the  same),  and  that  the  terms 
and  conditions  upon  which  the  proposed  pur-, 
chaser,  Harriet  B.  Phelps,  was  willing  to  pur- 
cliase  were  also  in  writing  (vide  the  same), 
and,  further,  the  trial  Judge  received  the  tes- 
timony of  Tnrkel  that  he  bad  told  Ryer  tbat 
the  property  was  to  be  sold  for  cash.  From 
the  findings  of  fact,  three  conclusions  may 
have  been  possible:  Firstly,  that  Turkel  had 
authorized  Ryer  to  sell  the  equity  of  redemp- 
tion for  $9,5()0  in  cash,  thus  making  the  total 
cost  to  the  purchaser,  $15,600 ;  secondly,  that 
Turkel  had  given  authority  to  sell  for  $9,500, 
as  the  whole  price,  of  which  $6,000  were  to  be 
used  at  once  in  paying  off  the  mortgage  in- 
cumbrance; and,  thirdly,  that  Turkel  had 
given  authority  to  sell  for  $9,500  as  the  whole 
price,  of  which  $3,500  were  to  be  paid  to  him 
and  $6,000  were  to  be  kept  back  by  the  pur- 
chaser, in  order  to  the  future  discbarge  of 
the  mortgage  debt  The  first  of  these  con- 
clusions seems  to  have  been  suggested  by  no 
one,  either  at  the  trial  or  on  the  argument 
upon  the  reasons  in  certiorari ;  and  It  should 
not  now  be  adopted  here.  The  second  Is  that 
for  which  the  counsel  of  the  plaintiff  In  er- 
ror contends  in  his  present  brief ;  but  the  ob- 
vious objection  Is  that  the  executing  of  the 
authority  in  that  form  was  Impossible  with- 
out the  consent  and  co-operatlon  of  the  mort- 
gagee, inasmuch  as,  from  the  uncontradicted 
evidence,  the  mortgage  debt  would  not  be  due 
and  payable  until  three  years  should  have 
elapsed.  That  an  authorization  in  that 
form  was  the  Intent  of  the  parties  to  the 
written  agreement  was  and  Is  not  to  t>e  ac- 
cepted. The  third  and  last  conclusion  was 
undoubtedly  that  to  which  the  trial  court 
came  in  giving  Judgment  for  the  plalntifC,  in- 
asmuch as,  in  order  so  to  do,  the  Judge  must 
have  found,  further,  that  the  terms  and  condi- 
tions upon  which  the  purchaser  produced  by 


Byer  was  willing  to  boy  were  wittain  the 
scope  of  the  authority  given  by  Turkel  to  him. 

An  authorization  to  sell  at  a  i»:lce  of  which 
part  is  to  be  kept  back  by  the  purchaser  for 
the  discharge  of  a  mortgage  debt  is  not  un- 
usual or  unlawful  in  this  state.  Held  v.  Vree- 
land  (1879)  SO  N.  3.  Eq.  591,  593.  If  the  con- 
clusion of  the  district  court  Judge  was  one 
of  fact  simply,  we  do  not  review  the  finding 
on  writ  of  error.  Brewster  v.  Banta  (1901) 
66  N.  J.  Law,  367,  369,  49  Atl.  718;  Snyder 
y.  Com.  Unfon  Assur.  (3o.  (1902)  67  N.  J. 
Law,  626,  627,  62  Atl.  884;  Suburban  Land 
Imp.  Oo.  V.  Vallsburgh  (1902)  68  N.  J.  Law. 
311,  812,  63  Atl.  388.  If  the  conclusion  waa 
on  a  mixed  question  of  fact  and  of  law,  then 
it  is  not  to  be  disturbed  in  error,  if  the  con- 
clusion was  legally  inferable  from  the  facts 
proven.  Stout  v.  Leonard  (1874)  37  N.  J. 
Law,  492,  493;  D.,  L.  ft  W.  B.  R.  Co.  ▼. 
Nevrark  (1889)  63  N.  J.  Law,  310,  312.  43 
Atl.  691 ;  Burr  v.  Adams  Exp.  Co.  (1904)  71 
N.  J.  Law,  263,  270,  58  Atl.  609.  We  perceive 
no  legal  error,  so  far  as  the  second  branch  of 
our  inquiry  is  concerned.  It  may  be  worth 
while  to  remark  that  the  oral  testimony  of 
Turkel,  to  the  ^ect  that  the  property  was 
to  be  sold  for  cash,  seems  either  to  have  sup- 
plied an  obvious  omission  in  the  card  of  au- 
thorization (Ackens  v.  Winston  [18711  22  N.  J. 
Eq.  444,  446),  or,  though  perhaps  not  in 
strictness  cumulative  (Van  BIper  v.  Dundee 
Mfg.  Co.  [1868]  S3  N.  J.  Law,  152,  156),  to 
have  tended  to  support  the  same  conclusion 
which  the  other  evidence  supported.  In  fail- 
ing, therefore,  to  pass  upon  the  strict  pro- 
priety of  Turkel'B  testimony,  the  present 
opinion  cannot  become  a  precedent  for  the 
admission  of  oral  testimony  in  general,  where 
there  is  a  contract  in  writing. 

4.  The  undisturbed  findings  of  fact  being 
tbat  the  plalntlfC  below,  Ryer,  had  procured 
one  Harriet  E.  Phelps  to  be  an  able  and- 
willing  purchaser  of  the  house  and  land  upon 
the  terms  and  conditions  on  which  the  de- 
fendant belqw,  Turkel,  had  autborlzed  a  sale, 
the  law  applicable  to  the  facts  is  not  doubt- 
ful. The  general  rule  is  tbat  the  right  of 
the  agent  or  broker  to  his  commissions  is 
complete  when  he  has  procured  a  purchaser 
able  and  willing  to  conclude  a  bargain  on  the 
terms  on  which  he  was  authorized  to  selL 
Hinds  V.  Henry  (1873)  36  N.  J.  Law,  328,  332 ; 
Bunyon  v.  Wilkinson,  Gaddls  &  Co.  (1894)  67 
N.  J.  Law,  420,  421,  31  Atl.  390;  Crowley 
Co.  V.  Meyers  (1903)  69  N.  J.  Law.  24(^  248, 
56  Atl.  305;  Courtcr  v.  Lydecker  (1904)  71  N. 
J.  Law,  511,  612,  58  AH.  1093.  Such  right 
is  not  to  be  defeated  by  any  default  of  the 
principal.  Hinds  v.  Henry,  supra;  Somers 
V.  Wescoat  (1901)  66  N.  J.  Law,  651,  552,  49 
Atl.  462.  The  plaintiff  below  should  not  have 
been  nonsuited;  neither  should  Judgment 
have  passed  for  the  defendant  below  on  any 
ground  by  him  alleged. 

The  right  of  recovery  having  been  properly 
adjudged  In  the  district  court  and  confirmed 
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In  ttie  Supreme  OOnrt,  fhe  Judgment  will  be 
afiDlrmed  here,  with  costs;  and  It  Is  so  or- 
dered. 

(75  N.  J.  L.  get] 

CHBSS  T.  VOCKBOTH. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  igO&) 

1.  Appeai.  and  Erro»— Pbisentatiow  and 
Resebvation  of  Gbodnds  or  Bevikw— Ex- 
cBFTioiia— Admission  or  Evidknce. 

There  U  a  distinction  between  an  action  for 
the  recovery  of  damages  for  the  vendor's  breach 
of  an  existing  contract  of  sale,  and  an  action  for 
the  recovery  of  a  deposit  paid  npon  a  contract 
of  sale,  terminated  by  abandonment,  rei)udiation, 
or  rescission.  Kevertheless,  when  evidence  in 
support  of  a  right  to  recover  a  deposit  is  of- 
fered, withont  a  distinct  and  plsin  objection  by 
the  defendant,  in  an  action  which  seeks  dam- 
axes  for  the  breach  of  an  existing  contract,  the 
objection  will  not  avail,  on  error  brought,  thst 
the  evidence  was  ontside  of  the  issue  made  by 
the  pleadings.  In  such  ease,  the  real  question 
in  dispute  having  been  fairly  tried,  the  declara- 
tion will  be  amended  so  as  to  support  the  Judg- 
ment. 

2.  Same— PsEsxrifPTTONS— iNSTsrcnoNS. 

Though  a  peruRd  of  the  printed  case  should 
show,  negatively,  that  there  was  a  failure  to 
submit  a  certain  question  to  the  jury,  argument 
that,  in  such  failure,  there  was  error,  will  not 
be  successful,  inasnmch  as,  on  error,  it  will  be 
presumed,  in  the  absence  of  instructions  to  the 
contrary,  that  the  trial  court  submitted  all  dis- 
puted questions  of  fact  to  the  determination  of 
the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  It  S720-3781,  874^ 
8751.] 

8.  TbIAI/— iNBTBDCnONB— NXOXSBITT  VOB  RB- 
QDESTS. 

A  mere  omission  to  give  a  pertinent  charge, 
when  not  requested,  or  to  state  some  legal  prin- 
ciple applicable  to  the  facts  of  the  case,  is  no 
ground  of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  627,  62a] 

4.  Sales— Remedies  of  Butbb  —  Conditions 
Pbecedent^— BxctrsE  fob  Nonpebfobmance. 
If  a  party  to  a  contract  of  sale,  without 
warrant  either  in  common  or  statute  law,  in- 
sists npon  the  execution  of  a  chattel  mortgage 
by  the  wife  of  the  other  party,  as  a  condition  of 
his  own  performance,  such  insistence  is  eviden- 
tial of  a  waiver  of  any  actnal  tender  of  the 
chattel  mortgage  or  of  the  money  which  together 
formed  part  of  the  consideration  of  the  sale,  and 
the  other  party  is  excused  from  such  tender. 

A  motion  for  a  noa^ait  on  the  ground  of  no 
proper  tender  is  therefore  rightly  refused,  in  an 
action  to  recover  a  deposit  made  on  account  of 
the  purchase  money. 
(Syllabus  by  the  Court) 

Brroi;  to  Supreme  Court 

Action  by  Samuel  M.  Chess,  Jr.,  against 
Ehnil  Vockrotb.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Samuel  M.  Chess,  Jr.,  plaintiff  below, 
brought  In  the  Supreme  Court  an  action  upon 
contract  against  Blmll  Vockrotb,  the  defend- 
ant below.  The  plaintiff's  declaration  em- 
braced both  a  special  count  and  the  common 
connta,  and,  in  the  former,  he  set  up  a  writ- 
ten contract  dated  January  18,  1905,  whereby 
the  defendant,  In  consideration  of  $500  paid 
down,  agreed  to  sell  and  assign  to  the  plain- 


tiff, on  or  before  January  20^  1905,  his  five- 
year  leasehold  interest  In  the  store  No.  65 
Newark  aventie,  Jersey  City,  N.  J,,  with  all 
the  stock  and  fixtures  therein,  and  a  policy 
of  Insurance  against  fire,  at  the  total  price 
of  $7,760;  his  (plaintiff's)  payment  of  the 
$500  as  a  deposit  on  account  of  the  purchase 
money;  bis  readiness  to  pay  the  remainder 
of  the  purchase  money,  and  to  complete  the 
purchase;  his  request  to  the  defendant  to 
make  a  good  and  sufficient  assignment  and 
transfer  of  the  leasehold  Interest,  stock,  etc.; 
and  the  defendant's  wrongful  refusal  so  to 
do,  to  the  loss  and  damage  of  the  plaintiff. 
The  defendant  interposed  a  plea  of  the  gen- 
eral Issue.  The  Issue  joined  between  the  par- 
ties was  tried  at  the  Hudson  circuit  before 
Mr.  Justice  Fort  and  a  Jury. 

The  proofs  at  the  trial,  so  far  as  now  per- 
tinent, were  as  follows; 

For  the  plalntUf:  The  execution  of  the 
contract  was  admitted,  and  It  was  offered  as 
an  exhibit.  It  was  In  these  words:  "Jersey 
City,  January  18,  1905.  In  consideration  of 
five  hundred  dollars  ($500),  I  hereby  sell, 
transfer,  and  assign  my  drug  store.  No.  55 
Newark  avenue,  Jersey  City,  to  Mr.  S.  M. 
Chess,  Jr.,  with  all  Its  contents,  consisting  of 
stock,  fixtures,  and  insurance  policy,  with  a 
five  years'  lease  of  store  as  It  stands  to-day, 
for  the  agreed  price  of  seven  thousand,  seven 
hundred  and  sixty  dollars  ($7,760).  Final 
settlement  to  be  made  on  or  before  January 
20th,  p.  m.  Emll  Vockrotb.  Witness:  Thom- 
as Osterman."  The  oral  evidence  was  to  the 
effect  that  the  contract  was  signed  at  the 
store,  on  the  day  of  Its  written  date;  that 
there  were  present,  that  day,  the  two  prin- 
cipals, Vockrotb  and  Chess,  S.  Guterman,  a 
New  York  lawyer,  who  was  Chess'  attorney, 
and  Osterman,  the  broker  who  had  brought 
the  parties  together;  that  the  sum  of  $500 
was  then  paid  In  cash,  as  a  deposit  on  ac- 
count of  the  purchase  money;  that  the  sale 
was  to  be  completed  at  the  end  of  two  days, 
but.  In  fact,  discussions  of  detail  In  perform- 
ance of  the  con  tract,  continued  through  four 
or  five  days;  that,  fitter  the  making  of  the 
contract,  It  was  agreed  that  the  purchase 
money,  over  and  above  the  deposit  should  be 
discharged  to  the  extent  of  $4,760,  by  promis- 
sory notes  of  $100  each,  to  be  payable  one 
a  month,  with  interest  and  secured  by  a 
chattel  mortgage  of  the  stock  and  fixtures, 
sold  and  assigned,  and  the  residue,  $2,500, 
should  be  paid,  In  cash,  at  the  completion  of 
the  sale;  that  at  the  last  meeting  of  the 
parties  in' Jersey  City  (Mrs.  Vockrotb  and 
Mrs.  Chess,  J.  A.  Hamlll,  a  New  Jersey  law- 
yer, who  was  Vockroth's  attorney,  and  Rear- 
don,  a  clerk,  then  filso  being  present).  Chess, 
by  himself  or  his  attorney,  tendered  the  $100 
promissory  notes,  offered  himself  ready  to 
sign,  forthwith,  the  chattel  mortgage,  which, 
by  arrangement  had  been  prepared  by  Vock- 
roth's attorney,  and  also  tendered  the  $2,- 
5(X),  not  In  cash,  but  by  and  In  a  certified 
check;   that  the  offer  and  tender  aforesaid 
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were  absolutely  refused,  and  the  giving  of 
the  bin  of  sale  and  the  assigniuent  of  the 
leasehold  were  also  refused,  by  Vockroth  or 
hia  attorney,  be  standing  by,  unless  Mrs. 
Obess,  who  was  a  stranger  to  the  contract 
of  sale,  would  sign  the  chattel  mortgage, 
which  she  was  unwilling  to  do,  and  did  not 
do,  although  her  husband's  attorney  asked 
her  to  do  It;  that  no  objection  was  made  to 
the  t^ider  of  the  certified  check,  as  being 
other  than  money  or  cash,  till  after  the  re- 
quirement and  refusal  of  Mrs.  Chess'  signa- 
ture to  the  chattel  mortgage — Indeed,  no  ob- 
jection was  ever  made  to  the  certified  check 
by  Vockroth,  personally — that  the  contract  of 
sale  was  never  fulfilled  on  the  part  of  Vock- 
roth; and  that  the  return  of  the  $500  deposit 
was  demanded  by  Chess  or  bis  attorney,  and 
was  refused. 

For  the  defendant:  There  were  offered,  as 
exhibits,  an  assignment  of  the  leaseliold  In- 
tnest,  and  unexecuted  drafts  of  a  bill  of 
sale  of  the  stock,  fixtures,  eta,  and  of  a  chat- 
tel mortgage  of  the  same.  The  oral  evidence 
was  to  the  effect  that  the  method  of  paying 
or  discharging  the  purchase  money,  testified, 
to  on  the  part  of  the  plaintiff,  had  been 
agreed  upon  after  the  execution  of  the  con- 
tract of  sale ;  that,  by  arrangement  between 
the  attorneys  of  the  respective  parties,  the 
drafts  of  the  bill  of  sale  and  chattel  mort- 
gage were  to  be  prepared,  and  actually  were 
prepared,  by  Vockroth's  attorney;  that  they 
were  In  such  form  as  to  require  the  signatures 
of  the  wives  of  Vockroth  and  Chess,  respect- 
ively; that  Vockroth  had  never  consented  to 
receive  a  certified  check  instead  of  cash;  that, 
when  it  was  tendered,  he  bad,  by  the  advice 
of  bis  attorney,  rejected  it,  because  It  was 
not  cash;  that  the  promissory  notes  bad  not 
been  tendered  at  all;  that  Mrs.  Vockroth  was 
ready  and  willing  to  sign  the  bill  of  sale,  but 
Mrs.  Chess  refused  to  sign  the  chattel  mort- 
gage, although  her  husband's  attorney  tried  to 
persuade  her  to  do  so,  and  Vockroth's  attor- 
ney insisted  that  she  should  do  so,  saying 
that,  unless  she  did,  the  transaction  would 
not  go  through;  that,  at  the  close  of  the  last 
Interview,  the  return  of  the  $500  was  de- 
manded and  refused;  that,  at  the  time  of  the 
trial,  Vockroth  was  still  In  possession  of  the 
store,  and  carrying  on  business  there;  and 
that  he  still  had  the  $500  In  his  hands. 

At  the  close  of  the  plaintiff's  case,  the  de- 
fendant's counsel  moved  for  a  nonsuit  on  the 
ground  that  no  proper  tender,  either  of  the 
chattel  mortgage,  or  of  the  cash,  bad  been 
made  by  the  plaintiff  in  accordance  with  the 
proved  agreement.  This  motion  was  denied, 
and  an  exception  was  sealed  on  such  denial. 
When  both  sides  had  rested,  the  defendant's 
counsel  asked  for  the  direction  of  a  verdict 
In  his  favor,  because  the  contract  then  before 
the  court  was  not  the  contract  sued  upon,  ap- 
parently meaning  that  it  differed  with  respect 
to  the  consideration.  At  least,  the  meaning 
was  so  understood  by  the  court.  This  mo- 
tion was  denied,  but  no  exception  was  taken. 


He  then  rraiewed  bis  request  for  a  nonsuit 
on  the  ground  that  a  proper  tender  had  not 
been  made,  evidently  meaning  a  request  for 
the  direction  of  a  verdict  on  the  same  ground 
as  that  on  which  he  had  founded  bis  motion 
for  nonsuit  This  also  was  denied,  and  an  ex- 
ception was  sealed.  After  tfie  summing  up, 
the  court  left  the  case  to  the  Jury,  charging, 
in  effect,  that  both  parties  agreed  in  saying 
that  the  manner  of  paying  the  purchase  mon- 
ey had  been  modified,  and  that  the  Important 
matters  of  fact  were  these:  Was  the  chattel 
mortgage  to  be  given  by  Mr.  Chess,  or  by  Mr. 
and  Mrs.  Chess,  together?  If  by  Chess  alone, 
then  did  Mr.  Vockroth,  personally  or  through 
his  attorney,  refuse  to  carry  out  the  contract 
of  sale,  unless  the  mortgage  were  signed  by 
Mrs.  Chess  as  well?  If  he  did,  then  whether 
Chess  tendered  the  $2,600  In  cash  or  in  and 
by  a  certified  check  was  of  no  consequence. 
No  exception  was  taken  to  the  charge.  The 
verdict  of  the  Jury  was  for  the  plaintiff,  for 
the  amount  of  the  deposit,  and  Judgment 
thereon  was  entered  In  the  Supreme  Court. 
On  error,  it  has  been  removed  Into  this  court. 
Error  Is  specially  assigned  in  that  the  trial 
Justice  refused  to  grant  a  nonsuit  at  the  close 
of  the  plaintiff's  case,  when  the  defendant  be- 
low showed  that  no  proper  tender  had  been 
made  to  him;  and,  also,  that  the  court  did 
not  rule  that  the  certified  check  tendered  by 
the  plaintiff  below  was  not  a  proper  and  legal 
tender.  The  court  refused  to  grant  a  nonsuit 
to  the  defendant  below,  wben  it  was  clearly 
shown  that  no  lawful  tender  was  made.  The 
court  failed  to  submit  to  the  Jury  whether  a 
certified  check  was  or  was  not  agreed  upon 
as  the  method  of  paying  the  $2,500.  The 
court  did  not  charge  the  Jury  that  the  pay- 
ment was  to  be  made  In  cash,  as  testified  to 
by  the  plaintiff  below,  but  wholly  neglected  to 
touch  on  the  question.  The  court  did  not  err 
In  refusing  to  nonsuit 

Eugene  W.  Leake,  for  plaintiff  in  error. 
Robert  M.  Hudspeth,  for  defendant  in  error. 

GREEN,  3.  (after  stating  the  facts  as 
above).  1.  The  statement  hereunto  prefixed 
shows  that  the  plaintiff  in  error  objected,  at 
the  closing  of  the  case,  that  the  contract  be- 
fore the  court  was  not  the  contract  sued  on 
in  the  declaration,  and  asked  for  the  direc- 
tion of  a  verdict  In  his  favor  on  that  ground, 
and  that  the  court  refused  such  direction, 
evidently  understanding  the  precise  point  of 
the  objection  to  be  that  the  contract  as  prov- 
ed differed  from  the  contract  sued  upon  with 
respect  to  the  mode  of  paying  the  considera- 
tion. In  this  view  of  the  matter,  the  ruling 
of  the  court  was  right  Inasmuch  as  It  can 
scarcely  be  doubted  that  proof  of  an  agree- 
ment, entered  Into  by  the  parties  to  a  writ- 
ten contract  after  the  making  of  the  con- 
tract and  before  the  time  for  performance, 
whereby  a  new  consideration  or  a  new  mode 
of  paying  the  consideration  is  substituted  for 
the  first,  is  relevant  and  proper  to  go  to  the 
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Jury;  the  modification  being  testified  to  by 
both  parties  and  relied  upon  by  both  parties 
at  the  trial.  The  authorities  certainly  go 
as  far  as,  If  not  further  than,  the  circum- 
stances of  this  case  require.  See  2  Parsons 
on  Ck)ntracts  (9th  Ed.)  bottom  pp.  706,  708, 
and  notes;  9  Gyc.  of  Law  &  Proc.  pp.  693, 
595-697,  756 ;  McEowen  t.  Rose,  5  N.  J.  Law, 
•582;  Stryker  v.  Yanderbllt,  25  N.  J.  Law, 
482,  496;  Church  t.  Florence  Iron  Works, 
45  N.  J.  Law,  129,  132. 

In  another  aspect  of  the  matter,  the  ob- 
jection had  an  unobserved  force,  and  it  Is 
alluded  to,  not  because  advantage  may  now 
be  taken  of  It,  but  because  the  affirmance  of 
the  Judgment  should  not  carry  with  it  a  sup- 
posed judicial  approval  of  the  plaintiff's 
declaration.  A  reading  of  the  declaration 
reveals  that  the  redress  sought  was  the  re- 
covery of  damages  for  the  vendor's  breach 
of  an  existing  contract  of  sale.  A  reading 
of  the  evidence  s«it  up  with  the  bills  of  ex- 
ception shows  that  what  was  tried  in  fact 
was  the  right  to  recover  a  deposit  paid  up- 
on a  contract  of  sale  which  had  been  termi- 
nated by  abandonment,  repudiation,  or  re- 
scisskm,  wrought  or  acquiesced  In  by  both 
parties.  The  distinction  between  such  modes 
of  redress  clearly  appears  In  the  opinion  of 
this  court  In  McTague  v.  Sea  Isle  City  BIdg. 
Ass'n,  57  N.  J.  Law,  427-429,  31  Atl.  727. 
Had  the  defendant  below  rested  his  objection 
upon  the  ground  of  variance,  and  argned  that 
only  questions  within  the  issue  are  to  be 
snbmitted  to  the  Jury  (Partridge  v.  Wood- 
land Steamboat  Co.,  66  N.  J.  Law,  290,  294, 
49  AU.  726),  doubtless  the  learned  trial  jus- 
tice would  have  given  due  heed  to  the  ob- 
jection. At  this  time,  however,  the  objection 
does  not  He  In  the  month  of  the  plaintiff  in 
error.  If  there  were  nothing  else  In  the  way, 
this  would  be  the  failure  to  make  distinctly 
and  plainly  known  to  the  court  below  any 
such  groxmd  of  objection  as  we  have  now 
suggested.  See  Bell  v.  Mecum  (N.  J.)  68  A!tl. 
149,  150.  Purthermore,  the  objection  will 
not  now  be  regarded  ex  proprio  motu,  by  this 
court  It  is  well  settled  that,  when  the  real 
question  In  dispute  has  been  fairly  tried, 
and  the  ends  of  justice  will  be  promoted,  the 
declaration  will  be  amended  here  in  order 
to  stqTport  the  Judgment  below.  American 
Life  Ins.  Co.  V.  Day,  39  N.  J.  Law,  89,  91, 
23  Am.  Rep.  198;  Blackford  v.  Plalnfield 
Gaslight  Co..  43  N.  J.  Law,  488,  441,  442. 

2.  In  argument,  counsel  for  the  plaintiff  In 
error  has  contended  that  there  was  error  in 
that  the  trial  court  failed  to  submit  to  the 
jury  whether  a  certified  cheek  was  or  was  not 
agreed  upon  as  the  method  of  paying  $2,500 
of  the  purchase  money.  To  this  it  seems  suf- 
ficient to  say  that,  if  it  be  true  that  there 
was  sncb  failure,  the  point  is  not  embraced 
In  any  exception  taken  in  the  court  below, 
and  therefore  is  not  to  be  considered  or  de- 
cided. Williams  V.  Sbeppard,  13  N.  J.  Law, 
76,  78;  Penna.  R.  R.  Co.  v.  Page,  41  N.  J. 
Law,  183,  184.    In  the  absence  of  a  bill  of 


exception,  error  cannot  be  assigned  on  the 
matter  which  such  bill  should  contain.  Nei- 
ther can  the  judgment  be  reversed.  Wana- 
messa  Park  Ass'n  v.  Clark,  61  N.  J.  Law, 
611,  612,  41  Atl.  163;  Conrad  v.  Brocker,  70 
N.  J.  Law,  823,  68  Atl.  1019 ;  Crosby  v.  Wells, 
73  N.  J.  Law,  790h  808,  67  Atl.  296.  Even 
though  a  i)emsal  of  the  whole  printed  case 
should  show  negatively  that  there  was  such 
a  failure,  the  argument  here  would  not  be 
successful,  inasmuch  as,  on  error,  it  will  be 
presumed,  in  the  absence  of  instructions  to 
the  contrary,  that  the  trial  court  submitted 
ell  disputed  questions  of  fact  to  the  determi- 
nation of  the  jury.  Marsh  v.  Newark,  H.  & 
V.  Machine  Co.,  57  N.  J.  Law,  36,  39,  29 
AtL  481. 

3.  On  the  argument,  it  was  also  urged  that 
there  was  error  In  that  thp  trial  court  did 
not  charge  the  Jury  that  payment  was  to  be 
made  in  cash,  as  testified  to  by  the  plaintiff 
below,  but  wholly  neglected  to  touch  on  the 
question.  Assuming  (what  may  not  be  true) 
that  the  point  has  been  raised  upon  a  proper 
bill  of  exception  and  assignment  of  error, 
we  find  no  weight  in  the  argument  A  mere 
omission  to  give  a  i>ertinent  charge,  when 
not  requested  (there  was  but  one  request 
to  charge  in  the  present  case,  and  that  was 
granted),  or  to  state  some  legal  principle 
applicable  to  the  facts  of  the  case,  Is  no 
ground  of  error.  Folly  v.  Vantuyl,  9  N.  J. 
Law,  *153,  •156-158;  Hetfleld  v.  Dow,  27 
N.  J.  Law,  440,  447,  448 ;  Conover  v.  Middle- 
town,  42  N.  J.  Law,  882,  384;  Mead  v.  State, 

53  N.  J.  Law,  601,  606,  23  Atl.  264.  Modem 
English  cases  state  the  rule  rather  more 
tersely,  to  wit:  It  is  misdirection,  and  not 
nondlrectlon,  that  is  the  proper  subject  of  a 
bill  of  exceptions.  McAlplne  v.  Maggnall,  3 
C.  B.,  496,  510,  517;  Greene  et  al.  v.  Bate- 
man,  L.  R.  6  Eng.  ft  Ir.  App.  693,  602,  603, 
and  note.  At  first  sight  this  seems  incom- 
plete, but  a  careful  perusal  of  these  cases 
and  of  the  New  Jersey  cases  last  above  cited, 
together  with  State  v.  Petre,  35  N.  J.  Law, 
64,  68,  and  Packard  v.  Bergen  Neck  By.  C!o., 

54  N.  J.  Law,  553,  657,  25  Atl.  506,  shows 
that  there  is  no  real  conflict  of  Judicial  opin- 
ion. Further,  such  cases  as  Den  v.  Slnnick- 
son,  9  N.  J.  Law,  *149,  •152,  and  Marley  v. 
State,  58  N.  J.  Law,  207,  209,  33  AU.  208, 
are  not  opposed  to  the  rule  in  either  form. 
The  earlier  case  was  on  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  The 
later  disapproved  of  an  omission  which  made 
the  charge  partial  and  hurtful  to  the  person 
convicted. 

4.  We  are  now  to  inquire  whether  the  trial 
court  should  have  allowed  the  motion  for  a 
nonsuit  on  the  ground  that  no  proper  tender 
of  the  chattel  mortgage  or  of  the  $2,500  In 
cash  had  been  made  by  the  plaintiff  below. 
There  was.  Indeed,  a  motion  to  direct  a  ver- 
dict for  the  defendant  below,  on  the  same 
ground,  and  an  exception  was  sealed,  on  its 
denial.  No  assignment  of  error,  however, 
embraces  the  point,  and  therefore  the  propri- 
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ety  of  tbe  motion  to  nonsalt  only  will  be  con- 
sidered. 

As  we  look  at  tbe  question,  we  perceive 
tbat  tbere  are  several  elements  In  It,  to  wit: 
Was  tbe  defendant,  Vockroth,  Jnstlfled  In  re- 
fusing to  carry  out  tbe  contract  of  sale,  un- 
less Mrs.  Cbesa  would  Join-  wltb  ber  bnsband 
In  executing  tbe  cbattel  mortgage?  If  he 
unjustifiably  refused,  did  be  thereby  waive 
any  tender  of  the  mortgage  and  of  the  cash? 
If  he  waived  a  tender,  was  he  entitled,  as 
the  case  stood,  to  a  Judgment  of  nonsuit? 

(a)  Unless  a  special  agreement  to  that  end 
was  made  by  tbe  parties  or  tbeir  authorized 
agents  (and,  evidently,  the  Jury  found  no 
such  agreement  as  a  fact),  Mrs.  Chess'  sig- 
nature to  the  cbattel  mortgage  was  not  nec- 
essary. By  tbe  common  law,  as  we  Inherit- 
ed It  from  tbe  mother  country,  a  feme  covert 
acquired  no  right  In  the  personalty  of  her 
husband,  during  his  lifetime,  the  parapher- 
nalia excepted.  2  Blackst  C!omm.  (Lewis' 
Ed.)  star  pp.  485,  436 ;  Reeve  on  Dom.  Relat. 
(1st  Ed.)  p.  87.  All  that  she  could  acquire 
In  tbe  personalty  was  a  right  to  one-third 
part  or  share  at  tbe  husband's  death.  Intes- 
tate^ and  this  right  he  could  defeat  by  a 
testamentary  disposition.  2  Blackst.  Comm. 
star  pp.  492,  493.  The  underlying  principles 
which  required  a  wife  to  be  a  party  to  any 
form  of  assurance  of  land,  or  which  led,  wltb 
us,  to  any  such  enactment  as  may  be  found 
in  2  Gen.  St  1895,  p.  1275,  {  1,  were  and  are 
wholly  lacking,  with  respect  to  personalty. 
Mr.  Jones,  In  writing  tbe  article  "Chattel 
Mortgages,"  In  6  Cyc  of  Law  &  Proc,  says, 
at  page  999:  "Since,  at  common  law,  a  valid 
mortgage  could  be  created  by  parol.  Infor- 
malities In  the  signature  of  a  mortgage  will 
not  Invalidate  It,  unless  certain  requirements 
are  made  necessary  by  statute,  such  as  tbat 
chattel  mortgages  shall  be  executed  in  like 
manner  as  mortgages  of  real  estate,  or  tbat 
mortgages  of  household  property  shall  be 
signed  by  both  husband  and  wife.  •  •  •  " 
At  present  we  are  Interested  In  tbe  correct- 
ness of  this  statement  of  tbe  law  only  so 
far  as  It  indicates  that  tbe  signature  of  tbe 
wife  to  a  cbattel  mortgage  Is  not  necessary 
unless  required  by  a  statute.  In  this  state, 
tbere  Is  a  statute,  first  enacted  In  1893  (2 
Gen.  St.  1895,  p.  2111,  |  41),  and  reproduced 
in  "An  act  concerning  mortgages  on  chattels 
(Revision  of  1902,  P.  L.  1902,  p.  489,  S  10), 
which  prescribed  that  "a  cbattel  mortgage 
of  household  goods  and  furniture  In  the  use 
and  possession  of  any  family  •  •  •  shall 
be  duly  signed,  sealed,  executed,  and  acknowl- 
edged by  the  husband  and  wife."  In  the 
cases  In  which  this  statute  has  been  set  up 
against  tbe  validity  of  a  cbattel  mortgage 
not  signed  by  a  wife,  it  has  been  construed 
strictly,  perhaps  as  In  derogation  of  tbe  com- 
mon law.  Green  v.  McCrane,  55  N.  J.  Bq. 
486,  439-441,  87  Atl.  318 ;  Dunham  v.  Cramer, 
63  N.  J.  Bq.  151,  156,  166,  51  Atl.  1011.  In- 
ferentlally,  these  cases  support  the  view  that, 
outside  of  the  scope  of  this  statute,  tbere  is 


no  law  tbat  requires  tbe  wife's  signature  to 
a  chatty  mortgage.  We  think,  then,  that,  in 
Insisting  upon  the  signature  of  Mrs.  Cbeas 
as  a  condition  of  his  own  performance,  tbe 
defendant  Vockroth  was  not  Justified  bj  ttio 
common  or  statute  law. 

(b)  If  there  was  evidence  to  sustain  a  con- 
clusion tbat  the  defendant  wrongfully  re- 
fused to  perform  bis  undertaking  unless  Mrs. 
Chess  would  sign  the  chattel  mortgage,  tbe 
next  question  is:  Did  he  thereby  waive  a 
tender  of  the  mortgage  and  of  tbe  cash?  Or, 
as  some  authorities  put  it,  did  tbe  plaintiff. 
Chess,  then  stand  excused  from  making  any 
such  tender?  Undoubtedly,  tbere  may  be 
cases  In  which  a  tender  of  one  thing  or  an- 
other is  necessary,  before  suit  brought  A 
few  illustrations  occur  to  us:  The  tender 
of  a  note  for  $58,  for  the  final  payment  on  a 
contract  of  sale  of  land,  was  held  In  this 
court  (Ware  v.  LIppIncott  45  N.  J.  Eq.  223. 
224,  16  Atl.  684)  to  be  the  act  whldi  entitled 
the  vendee  to  a  conveyance.  The  tender  of 
$295  was  held  (barvey  v.  Trenbhard,  6  N. 
J.  Law,  •126,  •127)  to  be  a  prerequisite  to 
tbe  maintaining  of  an  action  at  law  for  dam- 
ages for  not  delivering  a  deed  of  land.  It 
has  been  determined,  also,  that  In  paying 
cash,  a  tender  should  be  In  lawful  money, 
unless  by  special  agreement  between  the  par^ 
ties.  Coxe  ads.  State  Bank  at  Trenton,  8 
N.  J.  Law,  •172,  •174,  14  Am.  Dea  417; 
Hoagland  T.  Poet  1  N.  J.  Law,  •82.  Such 
decisions  are  not,  however,  controlling  of 
the  case  In  liand.  In  Plttenger's  Adm'r  r. 
Pittenger,  3  N.  J.  Bq.  156,  165,  it  appeared 
that  a  purchaser  took  the  deed  of  conveyance 
into  bis  bands,  and  read  It;  that  be  then 
handed  it  back,  and  said  be  believed  he 
would  not  take  it  On  these  facts,  it  was 
held  tbat  "where  a  deed  Is  to  be  given,  and 
tbe  party  is  present  prepared  to  give  it, 
and  the  one  who  is  to  receive  it  positively 
declines,  there  Is  no  need  of  a  formal  execu- 
tion and  tender."  In  Thome  v.  Mosher,  20 
N.  J.  Dq.  257,  268,  262,  It  was  In  evidence 
that  tbe  defendant  went  to  the  complainant's 
house  to  pay  the  interest  upon  a  debt ;  that 
she  had  tbe  amount  in  ber  purse  in  her 
band,  the  purse  but  not  the  money  being  in 
the  complainant's  sight;  and  that  she  was 
In  the  act  of  taking  the  offered  money  out  of 
her  purse,  but  stopped  because  tbe  complain- 
ant refused  to  receive  tbe  Interest  On  this 
evidence,  tbe  chancellor  said  that  the  offer 
was  neither  payment  nor  tender,  but  the  re- 
fusal was  a  Sufficient  excuse  for  not  making 
an  actual  tender.  In  tbe  very  late  case  of 
Crosby  v.  Wells,  78  N.  J.  Law,  790,  792,  802, 
67  Atl.  295,  it  appeared  tbat  a  certificate  of 
stock,  with  an  assignment  thereof,  was  in 
the  defendant's  pocket  ready  to  be  return- 
ed, but  was  not  delivered,  or  perhaps  even 
shown,  because  the  piaintlfT  declared  that  he 
would  not  receive  tbe  papers  at  all.  Tbat 
tbe  act  of  rescission  thus  fell  short  of  a  com- 
plete return  of  the  thing  sold  did  not  In  the 
opinion  of  this  court,  destroy  tlie  effect  of 
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the  notice  and  offer  to  return;  the  defendr 
ant  not  being  re<iiiired  to  do  more  than,  nn- 
der  the  clrcamstances  of  the  case,  the  plain- 
tiff permitted  him  to  do.  We  thlnlc  that,  un- 
der the  principle  of  these  cases,  the  wrong- 
ful insistence  of  the  defendant  below  was 
evidential  of  a  waiver  on  his  part  of  an 
actual  tender  by  the  plaintiff  below  of  that 
part  of  the  pnrchaae  money  which  was  to  be 
paid  in  cash,  or  of  the  chattel  mortgage 
which  was  to  secure  the  residue  of  the  pur- 
chase money,  and  thereby  the  plaintiff  was 
excused  from  making  such  tender.  A  simi- 
lar view  was  expressed  by  the  Supreme  Court 
of  Pennsylvania  tn  the  late  case  of  Douglas 
V.  Hustead,  216  Pa.  292,  299,  300,  65  AtL  670. 

(c)  We  thus  reach  the  last  element  of  the 
Inquiry:  Whether  the  defendant  was  entitl- 
ed to  a  judgment  of  nonsuit,  when  the 
plaintiff  rested.  In  the  consideration  of  this 
element,  we  should,  of  course,  confine  our- 
selves to  the  merits  of  the  ground  on  wbldi 
the  motion  was  placed.  Sellff  v.  North 
Jersey  St  By.  Co^  69  N.  J.  Law,  541,  542, 
S5  AtL  96;  Maguth  v.  Freeholders  of  Pas- 
saic, 72  N.  J.  Law,  226,  227,  62  Atl.  679.  It 
being  already  determined  that  the  plaintiff 
below  was  excused  from  making  any  actual 
tender,  it  would  be  a  waste  of  time  gravely 
to  inquire  whether  he  had  made  a  proper 
tender.  The  motion  on  the  ground  alleged 
was  rightly  disallowed.  Moreover,  we  think 
that,  if  the  motion  had  been  granted,  this 
could  have  been  done  only  in  disregard  of 
legitimate  evidence  offered  by  the  plaintiff, 
and  such  a  ruling  would  not  be  approved. 
Mettlng  V.  North  Jersey  St  Ry.  Co.,  69  N. 
J.  Law,  605,  55  Atl.  35,  See  Cadwallader  v. 
Hlrshfleld,  62  N.  J.  Law,  747,  751,  752,  42 
Atl.  1075,  72  Am.  St  Rep.  671. 

The  conclusion  Is  that  the  judgment  below 
should  be  affirmed.  This  conclusion.  It  may  be 
remarked,  puts  the  case  in  harmony  with  de- 
cisions of  which  Zimmerman  v.  Branyan, 
62  N.  J.  Law,  478,  41  Ati.  689,  and  Wolff  v. 
Meyer  (N.  J.  Sup.)  66  Atl.  959,  are  types, 
although  they  be  not  controlling  precedents. 

Let  an  affirmance  be  entered,  with  costs. 


oe  N.  J.  ii.  171) 

FRBLINGHUY8EN  et  al.  v.  TOWN  OF 
MORRISTOWN  et  al. 

(Supreme  Court  of  New  Jersey.    June  8,  1908.) 

1.  Statutes— Speciai,  LsaisLAXioir. 

The  act  of  1902  to  authorize  incorporated 
towns  to  construct,  operate,  and  maintain  a 
system  of  sewers  (P.  L.  19(^,  p.  371),  applies 
to  any  town  which  may  b«  incorporated  at  the 
time  proceedings  under  the  act  are  begun. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44.  Statutes,  {{  108,  109.] 

2.  Same— Expression  of  Subject  in  Title. 

The  title  6f  chapter  124  of  the  Laws  of 
1902  (P.  L.  1902,  p.  371),  safficiently  expresses 
the  object  of  the  act,  including  the  autbority  to 
construct  sewage  disposal  works  beyond  the 
limits  of  the  town. 

[Ed.  Note. — For  eases  in  point  see  Cent  Die. 
vol.  44,  Statotea,  1 177.] 


3.  MURIOIPAI.     OOBFOSATIONB— SEWAOS    DIS- 
POSAL WoKKS— Ebxction  in  Aroxioeb  Mu- 

NICIPALITT. 

Chapter  124  of  the  Laws  of  1902  (P.  I.. 
1902,  p.  371)  is  not  invalid  'because  of  the  power 
given  to  erect  sewage  disposal  works  within 
the  bounds  of  another  municipality. 

4.  Saue. 

It  is  not  necessary  for  an  incorporated 
town,  which  Is  acting  under  the  sewer  act  of 
1902  (P.  L.  1902,  p.  371),  to  secure  the  consent 
of  another  municipality  to  the  erection  of  sew- 
age disposal  works  within  the  territorial  limits 
of  the  latter,  nor  is  such  consent  made  neces- 
sary by  the  act  of  1907  (P.  L.  1907,  p.  707). 

[Ed.  Note. — For  cases  in  point  see  Cent.  DiCi 
vol.  36,  Municipal  Corporations,  {  732.] 

5.  Same— INTEBBST  or  Membbb  or  Board  in 
Land  Selected. 

The  action  of  a  sewerage  board  of  an  in- 
corporated town,  under  chapter  124  of  the  act 
of  1902  (P.  L.  1902,  p.  371),  is  only  a  prelimi- 
nary to  legislative  action  by  the  governing  body 
of  the  town  and  by  the  voters  at  a  special  elec- 
tion, and  the  determination  of  the  sewerage 
board,  fixing  as  a  cdte  for  disposal  works  land 
in  which  a  member  of  the  board  is  interested, 
is  not  voidable,  in  the  absence  of  actual  fraud. 

6.  Same-^-Ckbtiokari- Laches. 

The'  prosecutors  waited  until  after  the 
plan  of  the  sewerage  board,  including  the  loca- 
tion of  a  disposal  plant,  had  been  submitted  to 
and  approved  by  the  voters  at  a  special  elec- 
tion. Held,  that  they  cannot  be  permitted  to 
question  by  certiorari  a  contract  because  it  pro- 
vides for  the  erection  of  a  disposal  plant  at  the 
place  fixed,  upon  the  ground  that  the  town  has 
not  yet  acquired  title,  when  the  law  authorizes 
the  acquisition  of  the  title  by  condemnation. 
(Syllabus  by  the  Court.) 

Certiorari  by  George  G.  Frelhighuysen  and 
others  against  the  town  of  Morrlstown  and 
others  to  review  the  proceedings  of  the  board 
of  sewerage  for  the  construction  of  a  sewage 
disposal  works.    Proceedings  affirmed. 

Argued  February  term,  1908,  before  GAB- 
BISON,  SWATZB,  and  TBENCHARD.  JJ. 

Vreeland,  King,  Wilson  &  Llndabnry  and 
Pitney,  Hardin  &  Skinner,  for  prosecutors. 
B.  Wayne  Parker,  Oortlandt  Parker,  and 
Chauncey  O.  Parker,  for  township  of  Han- 
over. Edward  K.  Mills,  for  town  of  Morris- 
town.  Willard  W.  Cutler,  for  board  of  sew- 
erage of  Morrlstown. 

SWATZE,  J.  The  writ  In  this  case  has 
brought  beie  for  review  the  proceedings  of 
the  board  of  sewerag^e  of  the  town  of  Morrls- 
town for  the  construction  of  sewage  dispos- 
al works  for  that  municipality  within  the 
bounds  of  the  township  of  Hanover.  The 
proceedings  were  taken  nnder  the  act  of  1902 
(P.  L.  1902,  p.  871). 

The  first  objection  to  be  considered  is  the 
constitutionality  of  the  act.  It  is  assailed, 
first  as  a  special  act  because  It  is  said  to 
apply  only  to  towns  incorporated  prior  to  its 
passage.  This  contention  is  based  on  the 
first  sentence  of  the  act,  which  makes  it  ap- 
plicable to  any  town  "which  has  been  incor- 
porated under  any  general  or  special  law." 
We  think  the  Interpretation  sought  to  be 
put  on  these  words  is  too  narrow.  The  lan- 
guage may  naturally  be  construed  as  includ- 
ing any  town  which  has  been  incorporated  at 
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the  time  proceedings  are  begnn.  In  Batlei 
V,  Montdalr,  67  N.  J.  Law,  426,  51  Atl.  494, 
we  sustained  the  constitutionality  of  an  act 
which  applied  only  to  towns  "whenever  there 
has  heretofore  been  constructed"  an  outlet 
or  connecting  sewer.  It  was  held  that  the 
word  "heretofore"  related,  not  to  the  time  of 
the  passage  of  the  act,  but  to  the  time  of  in- 
corporation of  the  town,  whether  before  or 
after  that  date,  and  earlier  cases  were  re- 
lied on  to  justify  that  latitude  of  construc- 
tion. The  present  case  is  well  within  that 
mle. 

The  act  is  assailed,  also,  because  by  Its 
title  it  relates  only  to  incorporated  towns, 
and  does  not,  therefore,  point  to  an  intention 
to  legislate  with  reference  to  the  construc- 
tion of  disposal  worlds  in  townships.  This 
contention  is  answered  by  our  decision  in 
Newark  v.  Orange,  55  N.  J.  Law,  514,  26  Atl. 
799,  where  we  held  that  an  act  entitled  "An 
act  to  provide  for  drainage  and  sewerage  in 
cities  of  this  state"  authorized  cities  to  car- 
ry their  sewers  through  adjacent  townships 
to  tide  water.  The  court  said:  "It  is  a  mat- 
ter of  common  knowledge  that  there  are  cit- 
ies in  the  state  which  have  not  within  their 
limits  an  available  outlet  for  sewage.  For 
such  cities  an  act  would  be  futile  which  did 
not  authorize  the  entrance  xipon  adjacent  ter- 
ritory. The  title  of  this  act,  making  provi- 
sion for  the  relief  of  all  cities,  clearly  sug- 
gests that  it  will  be  so  framed  as  to  furnish 
all  the  means  and  Instrumentalities  requisite 
to  make  it  effective  in  the  various  localities 
and  situations  to  which  it  extends.  It  must 
be  presiuned  that  the  lawmaker  will  so  mold 
the  act  as  to  give  relief  in  every  case  and 
adapt  It  to  the  wants  of  every  political  dis- 
trict of  the  class,  so  that  it  will  in  fact  and 
in  effect  be  a  general  law."  The  same  rea- 
soning is  applicable  to  Incorporated  towns. 
The  well-known  density  of  population  In  this 
state  naturally  suggests  that  an  effective  act 
for  the  sewerage  of  incorporated  towns,  of 
which  all  may  avail  themselves,  would  be  so 
drawn  as  to  authorize  sewers  or  disposal 
works  outside  of  the  municipality.    The  case 

'  is  not  distinguished  by  the  fact  that  it  may 
be  necessary  that  sewers  havp  an  outlet  on 
tidewater,  while  there  is  no  such  necessity 
that  sewage  disposal  works  bo  erected  out- 
side the  municipality.  The  necessity  may  be 
as  great  in  one  case  as  in  the  other.  Even  If 
there  Is  not  a  strict  necessity  that  disposal 
works  should  be  located  outside  the  munic- 
ipality. It  is  so  manifestly  de&lrable  that 
such  works  should  be  located  away  from  the 
densely  populated  centers  that  the  title  of  the 
act  would  naturally  suggest  the  possibility. 
The   argument  that   the  act   attempts   to 

'  vest  in  Morrlstown  legislative  or  police  pow- 
ers to  be  exercised  within  the  political  limits 
of  Hanover  township  Ignores  the  fact  that 
the  police  power  is  vested  in  the  state,  and 
not  in  the  municipalities,  which  are  but  sub- 
ordinate agents  of  the  state  and  subject  to 


its  control.  In  the  exercise  of  the  police 
power  of  the  state  the  Legislature  may  aii- 
thorize  one  municipality  to  invade  the  terri- 
tory of  another  for  the  purpose  of  construct- 
ing sewers  for  sanitary  purposes,  and  the 
state  does  not  thereby  surrender  its  right  to 
protect  the  public  health  by  subsequent  en- 
actment, regulating  and  controlling  the  mode 
of  construction  and  manner  of  use.  Millbum 
v.  South  Orange,  55  N.  J.  Law,  254,  at  page 
262,  26  Atl.  75.  In  Chicago  Packing  Co.  v. 
Chicago,  88  111.  221,  30  Am.  Rep.  545,  the 
court  sustained '  the  right  of  Chicago  to  ex- 
ercise the  police  i)ower  to  control  works  In 
the  township  of  Lake  which -were  injurious 
to  residents  of  Chicago.  The  case  of  Van 
Cleve  V.  Passaic  Valley  Sewerage  Commis- 
sioners, 71  N.  J.  Law,  574,  60  Atl.  214,  108 
Am.  St  Rep.  754,  contains  no  intimation  to 
the  contrary.  The  Court  of  Errors  and  Ap- 
peals in  that  case  expressly  sustained  the 
authority  of  the  Legislature  to  create  a  sew- 
erage district  out  of  parts  of  several  mnnio- 
ipalitles.  When  it  added  that  a  different 
question  would  be  presented  if  the  statute 
concerned  itself  with  the  Internal  sewerage 
of  any  of  the  municipalities,  and  substituted 
an  alien  commission  to  carry  its  require- 
ments Into  effect,  it  did  not  mean  that  the 
territorial  bounds  of  a  municipality  constitut- 
ed a  limit  to  Its  management  and  disposal 
of  its  own  sewage.  Such  a  construction 
would  work  havoc  with  some,  -and  doubtless 
with  many,  'of  the  municipal  sewerage  sys- 
tems of  the  state.  In  Bloomfleld  v.  Glen 
Ridge,  55  N.  J.  Bq.  505,  a7  Atl.  63,  the  Court 
of  Errors  and  Appeals  held  that  the  entire 
,  sewer  system  was  the  property  of  Bloom- 
field,  although  part  of  It  was  within  the  ter- 
ritory of  Glen  Ridge,  and  that  the  right  to 
control,  regulate,  and  maintain  the  sewers 
was  vested  exclusively  in  Bloomfleld,  and 
that  an  ordinance  of  Glen  Ridge  asserting  a 
right  to  control  and  regulate  the  sewers  with- 
in Its  territory,  and  permits  by  Glen  Ridge 
to  make  connections  were  subject  to  be  set 
aside  on  certiorari.  One  of  the  reasons  which 
moved  the  court  to  that  result  was  that  the 
sewer  system  was  an  entirety,  and  could 
not  be  advantageously  controlled  and  devoted 
to  its  intended  use  unless  under  one  manage- 
ment. The  same  reason  is  applicable  to  a  dis- 
posal works,  which  is  necessary  for  the  prop- 
er and  efficient  management  of  a  system  of 
sewerage.  What  governmental  control  the 
township  of  Hanover  may  still  retain  over 
the  territory  to  be  occupied  by  the  disposal 
works  is  a  question  not  now  before  us. 

Passing  from  the  question  of  the  validity 
of  the  statute  to  its  effect,  the  most  serious 
objection  urged  against  the  present  proceed- 
ings is  that  the  consent  of  the  township  of 
Hanover  to  the  erection  of  the  disposal  plant 
has  never  been  obtained.  That  objection  is 
open  in  the  present  case,  aa  well  as  In  the 
pending  suit  by  the  township  of  Hanover  as 
prosecutor,  since  the  present  prosecutors  are 
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taxpayers  and  entitled  to  challenge  tbe  ex- 
penditure of  public  money  In  building  disposal 
works.  If  the  works  cannot  legally  avail  the 
town  of  Morristown. 

It  Is  not  suggested  that  the  consent  of  Ban- 
over  Is  made  necessary  by  the  act  of  1902. 
The  argument  is  that  it  is  required  by  prior 
or  subsequent  legislation,  evincing  a  legisla- 
tive policy.  Four  acts  are  relied  upon:  (1) 
An  act  of  AprU  9,  1892  (P.  L.  1892,  p.  462); 

(2)  an  act  of  June  13, 1895  (P.  h.  1895,  p.  82^ ; 

(3)  section  63  of  the  geperal  township  act  of 
1«99  (P.  L.  1899,  p.  397) ;  (4)  an  act  of  Oc- 
tober 29, 1907  (P.  U  1907,  p.  707). 

Tbe  act  of  1892  is  entitled  "An  act  to  allow 
towna^  villages  or  other  municipal  corpora- 
tiona  to  acquire  and  use  lands  or  real  estate 
in  an  adjoining  township  or  other  municipal 
corporation  for  use  for  the  construction  of  a 
sewage  receptacle  or  sewage  disposal  works." 
An  attempt  was  made  to  repeal  this  act  by  an 
act  concerning  townships  (Bevlslon  of  1899; 
P.  L.  1899,  p.  372).  It  may  be  doubtful  wheth- 
er an  act  which  both  by  its  title  and  its  pro- 
visions applies  to  tovms,  villages,  and  other 
municipal  corporations  can  under  the  consti- 
tutional provisions  be  repealed  by  an  act 
which  by  its  title  relates  only  to  townships; 
bat  It  is  unnecessary  to  dwell  upon  this  ques- 
tion for  a  reason  presently  stated. 

The  act  of  1896  is  entitled  "An  act  to  regu- 
late the  location  of  pesthouses,  crematories, 
and  other  objectionable  structures."  Its 
scope  Is  limited  by  this  title.  In  one  sense 
a  sewage  disposal  works  may  be  called  a 
structure,  although  tbe  use  of  the  word  to 
Inclade  a  disposal  plapt  seems  a  little  strain- 
ed; but  another  consideration  leads  us  to 
think  that  a  more  restricted  meaning  must  be 
attributed  to  it.  Words,  like  men,  are  known 
by  the  company  they  keep;  and  the  word 
"structures"  is  here  found  in  company  with 
"crematories"  and  "pesthouses."  It  must 
mean  some  structure  of  like  character;  that 
is,  some  sort  of  a  building. 

The  section  of  tbe  act  of  1899  wblch  is  re- 
lied upon  follows  sections  authorizing  town- 
ships to  construct  sewers,  and  Is  placed  under 
the  heading  of  "Sewerage  and  Drainage."  It 
is  evidently  meant  to  restrict  the  right  of 
townships  to  locate  disposal  works  within 
another  municipality,  and  not  to  protect  town- 
sbips  from  the  works  of  other  municipalities. 
It  is  a  part  of  the  scheme  for  sewers  to  be 
built  by  the  township.  If  this  were  not  so,  a 
different  result  would  necessarily  have  been 
reached  in  Philadelphia  Trust,  Safe  Deposit  & 
Insurance  Co.  v.  Mercbantville  (recently  decid- 
ed) 68  Atl.  170.  The  point  was  distinctly 
made  in  that  case  that  tbe  borough  of  Mer- 
cbantville was  not  authorized  by  law  to  build 
a  sewage  dlsi>08al  plant  In  tbe  adjoining 
township  of  Fensauken.  The  court  disposed 
of  the  case  without  referring  to  the  township 
act  of  1899,  evidently  because  It  was  thought 
that  the  question  was  entirely  governed  by 
the  borough  act  of  1897  (P.  L.  1897,  p.  285). 


All  of  these  acts  were  passed  before  the  act 
of  1902,  under  which  Morristown  Is  proceed- 
ing. That  act  not  only  carefully  omits  any 
restriction  as  to  tbe  place  where  a  disposal 
works  may  be  built,  but  in  express  terms  au- 
thorizes the  construction  of  disposal  works 
within  or  without  the  town  (section  1).  This 
power  is  rei>eated  in  section  11.  In  neither 
section  is  the  consent  of  any  other  municipal- 
ity required.  This  omission  Is  most  signifi- 
cant, in  view  of  the  other  legislation  requir- 
ing such  consent,  which  we  must  presume  was 
present  to  tbe  mind  of  the  Legislature.  It  is 
made  more  emphatic  because  In  section  11, 
Immediately  following  the  authority  to  con- 
struct disposal  works,  provision  Is  made  for 
an  agreement  between  the  board  of  sewerage 
and  the  authorities  of  the  other  municipali- 
ties as  to  the  terms  upon  which  the  sewers 
may  be  constructed  through  the  streets  and 
bighways,  with  an  appeal  to  the  circuit  court 
to  appoint  commissioners  to  determine  the 
streets  and  fix  the  terms  upon  which  they 
may  be  used  and  occupied.  In  case  an  agree- 
ment cannot  be  reached  with  the  municipal 
authorities.  If  the  Legislature  had  meant  to 
require  consent  to  the  construction  of  dis- 
posal works,  it  would  have  inserted  It  at  this 
point,  where  the  mind  Is  naturally  directed  to 
the  question  by  tbe  somewhat  analogous  ques- 
tion of  tbe  use  of  streets.  It  Is  quite  evident, 
from  the  omission  In  tbe  one  case  and  the  in- 
sertion of  the  requirement  of  an  agreement 
in  tbe  other,  that  tbe  Legislature  drew  a  dis- 
tinction between  land  tbe  title  to  which  might 
be  acquired  by  tbe  town,  and  streets  or  high- 
ways wblch  could  be  used  only  subject  to  tbe 
public  easement,  and  did  not  mean  to  require 
consent  of  the  other  municipality  to  tbe  work 
of  the  town  merely  because  it  consisted  of 
building  a  sewer  system  and  might  be  more 
or  less  objectionable. 

It  is  quite  true  that  the  act  of  1902  con- 
tains no  express  repeal  of  the  acts  of  1892, 
1895,  or  1899,  that  implied  repealers  are  not 
favored,  and  that  tbere  Is  no  necessary  re- 
pugnancy between  an  act  authorizing  a  town 
to  build  sewage  disposal  works  and  an  ear- 
lier act  requiring  the  consent  of  a  municipali- 
ty before  another  can  build  such  works  with- 
in its  bounds.  But  even  when  tbere  is  no 
express  repeal,  and  no  necessary  repugnancy, 
If  it  is  plain  that  It  Is  the  leglslaUve  Intent 
to  embrace  tbe  whole  subject  or  to  provide 
a  scheme  complete  In  Itself,  the  later  act  su- 
persedes the  earlier.  Roche  v.  Jersey  City, 
40  N.  J.  Law,  257 ;  De  Gintber  v.  New  Jer- 
sey Home,  58  N.  J.  Law,  355,  33  Atl.  968; 
Camden  v.  Vamey,  63  N.  J.  Law,  325,  43 
Atl.  889.  Tbe  rule  does  not  rest  strictly 
upon  the  ground  of  repeal  by  Implication, 
but  upon  the  principle  that  when  the  Leg- 
islature frames  a  new  statute  upon  the  sub- 
ject-matter, and  from  tbe  framework  of  the 
act  It  is  apparent  that  the  Legislature  de- 
signed a  complete  scheme.  It  Is  a  legislative 
declaration  that  whatever  Is  embraced  in  tbe 
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new  law  shall  prerafl,  and  whatever  Is  ex- 
cluded Is  discarded.  Bodie  t.  Jersey  City. 
The  aiiestlon  Is  one  of  legislative  intent, 
and  the  Court  of  Errors  and  Appeals  has 
held,  following  the  Roche  Case,  that  when 
a  later  law  deals  generally  with  the  subject- 
matter  of  earlier  statutes,  not  simply  as  a 
revision,  but  as  a  new  and  independent  en- 
actment, that  affords  decisive  evidence  of  an 
intent  to  abrogate  and  repeal  the  older  leg- 
islation. Haynes  v.  Gape  May,  52  N.  J.  Law, 
180,  182,  19  Atl.  176.  This  is  so,  even  though 
the  scheme  is  not  absolutely  complete,  but 
is  complete  only  for  municipalities  of  the 
class  affected.  Wilson  v.  Trenton,  66  N.  J. 
Law,  469,  29  Atl.  188. 

The  act  of  1902,  both  by  its  tlQe  and  its 
provisions,  assumes  to  provide  a  complete 
scheme  by  which  incorporated  towns  may 
construct,  operate,  and  maintain  a  system 
of  sewers.  Nothing  necessary  for  that  pur- 
pose is  omitted,  and  we  think  the  legislative 
Intent  Is  clear  that  In  this  respect  incorpo- 
rated towns  should  be  governed  by  this  act 
alone. 

It  seems  to  be  thought  by  counsel  for  th6 
prosecutor  tiaat  the  act  of  1902  is  modified 
by  the  act  of  1907  (P.  L.  1907,  p.  707).  This 
act  was  approved  after  these  proceedings 
were  begun;  but,  passing  by  all  other  ques- 
tions that  may  be  raised,  we  think  it  clear 
that  the  act  does  not  apply  to  the  case  of  in- 
corporated: towns  proceeding  under  the  act  of 
1902.  It  can  by  its  terms  apply  only  to  munic- 
ipalities where  there  is  a  municipal  board 
having  charge  of  the  sewers  therein.  The 
board  of  sewerage  under  the  act  of  1902 
does  not  have  charge  of  the  sewers,  but  only 
of  their  construction.  Section  9  expressly 
limits  the  existence  of  the  board  to  the  time 
of  the  completion  of  the  work.  Again,  the 
act  of  1907  is  applicable  only  to  municipali- 
ties with  a  board  or  commission  having 
charge  of  the  finances  of  the  municipality. 
Morrlstown  does  not  seem  to  come  within 
this  requirement  And  section  8  of  the  act 
of  1907. makes  it  quite  clear  that  the  act  was 
meant  only  for  cities. 

The  next  contention  of  the  prosecutors  is 
that  Morrlstown  bad  not  secured  the  con- 
sent of  the  state  sewerage  commission,  as 
required  by  section  7  of  the  act  of  March 
21, 1900  (P.  L.  1900,  p.  113).  The  act  requires 
that  plans  shall  be  submitted  to  the  state 
commission,  and  that  it  shall  be  unlawful 
without  its  approval  to  construct  any  plant 
from  which  the  affluent  is  to  flow  Into  any 
of  the  waters  of  the  stated  The  plans  were 
submitted,  and  were  approved  "subject  to 
such  conditions  of  construction,  operation, 
and  purification  as  this  commission  may 
from  time  to  time  require."  We  think  that 
this  was  not  a  conditional,  but  was  an  ab- 
solute, approval  of  the  plans,  and  that  all  the 
words  quoted  mean  is  that  the  state  commis- 
sion reserves  the  right  from  time  to  time  to 
require  changes  of  construction  as  the  need 
may  arise.    The  conditions  as  to  operation 


and  purification  dearly  relate  to  the  future 
use  of  the  plant,  and  can  have  no  relation 
to  present  plans  which  alone  are  required  to 
be  submitted.  The  approval  of  the  plans 
is  not  merely  tentative,  and  was  not  so  re- 
garded by  the  prosecutors  at-  the  time,  for 
they  petitioned  the  state  commission  to  re- 
scind Its  approval  of  the  plans.  The  state 
commission  has  never  acted  on  that  petition, 
and  the  approval  remained  nnresdnded  when 
the'  contract  was  awarded. 

One  of  the  sewerage-commissioners  of  Mor- 
rlstown Is  Eugene  S.  Burke,  who  is  a  member 
of  the  firm  of  Pmden  &  Burke.  Just  prior 
to  the  determination  of  the  sewerage  commla- 
sloners  as  to  the  location  of  the  disposal 
plant,  and  apparently  In  contemplation  of 
that  approval,  Pruden  &  Burke  bought  the 
land  in  question ;  and  it  is  said  that  Burke's 
personal  interest  in  the  land  vitiate  the 
official  action  of  the  board  of  which  he  was 
a  member.  His  good  faith  Is  not  impugned. 
In  fact,  he  seems  to  have  acted  from  public 
spirit  In  buying  the  land  before  it  was  known 
that  It  would  be  wanted  by  the  municipality, 
and  at  a  time  when  It  could  be  bought  more 
cheaply.  After  his  purchase,  he  and  hia 
partner  Immediately  offered  to  convey  to  the 
town  such  part  of  the  land  as  It  wanted 
without  profit  to  themselves,  and  they  sub- 
sequently made  an  offer  in  writing  on  terms 
which  seem  to  have  been  advantageous  to 
the  town.  It  is  possible  that  they  may  be 
held  to  have  acquired  the  land  in  trust  for 
the  town;  but  it  Is  unnecessary,  as  the  case 
now  stand^  to  consider  the  question  of  Mr. 
Burke's  good  faith.  The  rule  which  Is  ap- 
pealed to  by  the  prosecutors  relates  to  pro- 
ceedings of  a  Judicial  character,  and  rests 
upon  the  principle  that  no  one  should  be  a 
Judge  In  his  own  cause.  Whether  the  proceed- 
ing Is  of  a  Judicial  character  or  not  is  the 
question  to  be  determined.  Moore  v.  Haddon- 
field,  62  N.  J.  Law,  886,  41  AtL  U46;  Sears 
V.  Atiantic  City,  73  N.  J.  Law,  710,  64  AU. 
1062,  118  Am.  St  Rep.  '!2A.  We  thhik  the 
present  proceeding  was  legislative,  not  ju- 
dicial. The  .determination  of  the  place  oC 
location  of  the  disposal  works  was  a  part  of 
the  general  plan  or  scheme  which  the  act 
required  the  sewerage  commission  to  adopt 
and  submit  to  the  governing  body  of  the 
toi^-n.  That  body.  In  turn,  after  a  public 
bearing,  might  accept  modify,  or  reject  the 
plan.  If  they  accepted.  It  must  still  be  snl>- 
mltted  to  the  voters  at  a  special  election, 
of  which  notice  was  required  to  be  given. 
The  action  of  the  sewerage  commissioners, 
therefore,  was  only  a  preliminary  step  to 
legislative  action  on  the  part  of  the  voters 
themselves,  and  was  not  In  itself  final  or 
binding.  It  is,  perhaps,  too  much  to  call 
such  a  recommendation  of  the  sewerage  oom- 
missloners  a  legislative  act  It  certainly  is 
not  Judicial.  We  think  Mr.  Burke's  interest 
as  an  owner  of  the  land  did  not  vitiate  the 
proceeding^ 

In  proceedings  of  this  character,   where 
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tlie  approval  of  the  voters  is  required,  a 
definite  plan  must  be  submitted.  Tlie  criti- 
cism of  tlie  present  proceedings  is  that  no 
piece  of  ground  In  eltber  Hanover  township 
or  Morris  townslilp  was  designated  witli  pre- 
cision. Tlie  report  of  the  board  of  sewerage 
designated  the  location  as  "near  the  road 
dividing  the  township  of  Morris  from  the 
township  of  Hanover  and  near  the  old  burnt 
mill,  said  disposal  works  to  be  constructed 
without  the  limits  of  the  town  of  Morris- 
town  and  in  eltber  the  township  of  Morris 
or  In  the  township  of  Hanover,  as  shall  b^ 
considered  -most  desirable  as  tbe  work  pro- 
gresses." The  statute  (P.  I*  1902,  p.  372,  { 
4)  requires  the  board  of  sewerage  commis- 
sioners to  determine  whether  the  system  shall . 
extend  tbrougbout  tbe  town,  or,  if  in  parts 
of  the  town  only,  in  what  parts,  tbrongb 
what  streets  it  shall  be  constructed,  in  what 
maimer  the  sewage  shall  be  disposed  of, 
and,  if  by  connecting  wltb  disposal  works 
without  tbe  limits  of  the  town,  the  general 
location  of  such  connecting  sewer  or  sewers. 
This  language  indicates  that  it  was  not  the 
exact'  and  precise,  but  only  tbe  general,  loca- 
tion of  the  disposal  works  that  was  to  be 
determined  In  advance.  It  is  not  questioned 
that  the  report  sufficiently  Indicates  this 
general  location.  In  fact.  It  indicated  It  with 
Bnffident  precision  to  arouse  opposition  on 
tbe  part  of  tbe  present  prosecutors.  We 
think  the  report  complied  with  the  statute. 

The  last  objection  argued  applies  to  the 
contract  only.  It  is  said  to  be  unauthorized, 
because  at  the  time  it  was  made  the  town 
did  not  own  the  land  on  which  tbe  disposal 
works  were  to  be  built  We  think  it  a  suffi- 
cient answer  that,  some  six  monibs  before 
the  contract  was  signed,  the  commission  re- 
ceived a  written  ofifer  to  convey  the  land 
from  Pruden  &  Bnrke,  which  seems  to  be 
still  open,  acceptance  having  been  delayed 
only  because  the  present  controversy  arose, 
and  that  the  commission  was  authorized  to 
acquire  the  land  by  condemnation,  and  had 
passed  a  resolution  authorizing  their  counsel 
to  apply  for  a  commission.  The  conclusive 
answer,  .so  ftir  as  the  present  prosecutors  are 
concerned,  is  that  no  other  location  would 
comply  with  the  vote  of  the  people  adopting 
the  plan  of  the  board  of  sewerage.  In  this 
respect  the  prosecutors  are  In  laches. 

The  proposed  location  of  the  disposal  works 
was  made  public  as  early  as  February  26, 
1907,  when  It  was  presented  to  the  board  of 
aldermen.  Due  notice  was  given  of  a  hear- 
ing before  that  board.  There  was  then  an 
opportunity  to  secure  a  modification  of  the 
plan.  None  seems  to  have  been  suggested 
that  afCected  the  location  of  the  disposal 
works.  The  plan  was  approved  by  the  board 
of  aldermen  on  March  22d.  Notice  was  giv- 
en of  an  election  to  be  held  April  30tb.  Al- 
thongb  in  form  the  qiiestion  submitted  to 
the  people  was  the  acceptance  of  the  act  of 
1902,  in  substance  it  was  the  acceptance  of 
the  proposed  plan  for  a  sewer  system^    Tlie 
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plan  was  accepted  by  a  vote  of  1,081  to  59. 
As  far  as  the  records  show,  tbe  first  objec- 
tion came  on  May  8th.  It  Is  obvious  that 
any  cbange  in  the  location  of  tbe  disposal 
worlcs  would  or  might  be  a  radical  changer  In 
tbe  plan,  npon  which  the  voters  have  not 
been,  and  cannot  by  virtne  of  any  statutory 
provision  be,  consulted.  In  view  of  the  sub- 
stantial unanimity  for  the  proposed  plan.  It 
is  altogether  probable  that  a  majority  of  the 
voters  would  not  approve  of  a  change,  espe- 
cially as  the  only  change  proposed  involves 
a  large  additional  expenditure,  which  may 
amount  to  $70,000.  In  view  of  the  statutory 
provisions  requiring  an  assent  of  the  voters 
at  a  special  election  for  the  purpose,  and  the 
opportunities  afforded  for  a  hearing  and  for 
modification  of  the  plans,  we  think  the  prose- 
cutors waited  too  long  when  they .  waited 
nntll  tbe  election  had  been  held.  If,  in  fact, 
they  protested  before  the  election,  although 
tbe  record  falls  to  show  it,  their  position  is 
worse,  since  their  objections  have  been  over- 
ruled by  the  tribunal  to  which  the  decision 
was  committed  by  the  statute. 
Tbe  proceedings  are  affirmed,  wltb  costs. 


IiAKE  et  al.  v.  WEAVER  et  ai. 

(Court  of  Chancery  of  New  Jersey.     May  16, 
lOOS.) 

1.  Gifts  —  TlNEXEouTEn  Intent  —  Bnfobcb- 

MENT. 

Cliildren  who  are  mere  volunteers  cannot 
enforce  an  unexecnted  intent  on  tbe  part  of 
their  grandmother  to  make  a  gift  to  them  of  a 
sum  of  money  owing  to  her  from  tbe  father  of 
tbe  children. 

2.  MORTOAOES— DEKD   as   MOBTOAOS— BtTBDKN 

OF  Proof. 

Where  a  deed  absidute  in  form  was  execut- 
ed by  a  debtor  to  his  creditor  the  burden  of 
showing  that  tbe  grantee  is  not  the  absolute 
owner  of  the  land  conveyed  rests  on  those  who 
dispute  the  alwolute  character  of  the  Instrn- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  8i  95-96.] 

3.  Limitation  of  Actions— Absolute  Deed 
AS  MoBTGAGE— Equitable  Relief— Recog- 
nition OF  Indebtedness. 

Where  land  has  been  conveyed  absolately  as 
secnrity  for.  a  loan  tbe  aid  of  eqaity  cannot  be 
invoked  by  the  grantor  or  those  claiming  under 
him  unless  they  recognize  the  Indebtedness  as 
an  existing  lien  on  the  land,  though  the  debt 
is  barred  by  the  statute  of  limitations. 

4.  iSxEctrroBS  and  Advinistbatobs — FArLUBS 
TO  Account. 

In  aa  action  by  tbe  distributees  against  the 
executrix  of  an  estate  to  restrain  the  enforce- 
ment by  the  executrix  of  a  deed  executed  by 
plaintiffs'  father  to  the  executrix  to  secure  an 
overpayment  of  the  father's  distributive  share 
an  allegation  in  the  bill  tliat  the  executrix  had 
properly  expended  the  entire  personal  estate 
warranted  the  court  in  adopting  defendant's 
statement  of  the  account,  though  she  had  failed 
to  present  a  complete  account  of  her  administra- 
tion. 

Suit  by  Frank  Lake  and  others  against 
Josephine  T.  Weaver  and  others.  Decree  for 
defendant  Josephine  T.  Weaver. 
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Tbe  primary  pntpose  of  the  bill  was  to  ob- 
tain an  Injunction  to  prevent  Joseplilne  T. 
Weaver  from  establlslilng  a  deed  at  law 
which  she  was  seelclng  to  do  by  virtue  of  tbe 
statute.    P.  lu  1898,  p.  684,  i  60. 

Jobn  J.  Crandall,  for  complainants.  Melosh 
&  Morton  and  Ollliert  Collins,  for  defendants. 

GARRISON,  V.  a  Samuel  W.  Weaver 
died  in  1872,  testate^  his  widow,  Josepliine 
T.  Weaver,  being  the  executrix  of  bis  will. 
There  were  three  children,  Theodore  S.,  bom 
in  1855,  Alphonso,  bom  in  1857,  and  Ella  Etta 
bom  in  1850.  Alphonso  died  in  1888.  Theo- 
dore died  in  1882.  Ella  Etta  intermarried 
with  Rufus  Smitti,  and  is  still  living,  as  Is 
also  Josephine  T.  Weaver,  the  widow  of  Sam- 
uel W.  The  complainants  herein,  Josephine 
Maude  Weaver  Lake  and  George  H.  Weaver, 
are  the  children  of  Theodore  S.  The  will 
of  Samuel  W.  Weaver  gave  one-third  of  bis 
property  to  his  wife,  and  tbe  remaining  two- 
thirds  to  his  three  children,  to  I>e  equally 
divided  among  them  "together  with  all  the 
profits  and  income  thereof,  after  the  expenses 
of  their  education,  clothing  and  board  have 
been  defrayed,  to  lie  conveyed  to  them  by  my 
executrix  when  the  said  Ella  Etta  Weaver 
shall  have  arrived  at  the  age  of  twenty-one, 
to  have  and  to  bold  the  same." 

By  an  account  filed  in  the  orphans'  court 
of  Atlantic  county  by  Josephine  T.  Weaver, 
the  executrix,  on  the  12th  day  of  September, 
1872,  it  appears  that  the  balance  of  tbe  per- 
sonal estate  of  the  testator  in  her  hands 
amounted  to  $7,246.63.  Samuel  W.  Weaver 
died  seised  of  certain  real  estate  in  Atlantic 
county.  The  bill  charges  that  in  tbe  eight 
years  elapsing  between  the  date  of  the  death 
of  Samuel  W.  Weaver  and  Ella  Etta's  attain- 
ing her  majority  the  executrix  "bad  used  and 
consumed  the  whole  of  the  residuum  of  tes- 
tator's estate  in  her  hands"  for  the  education, 
clothing,  and  board  of  tbe  children.  On  the 
28th  day  of  Febroary,  1880,  Theodore  S.  Wea- 
ver gave  a  quitclaim  deed  to  Josephine  T. 
Weaver,  bis  mother,  the  executrix  of  bis  fa- 
ther's will,  for  all  of  bis  right,  title,  and  in- 
terest in  the  real  estate  of  which  his  father 
died  seised.  As  Alphonso  was  then  dead 
without  widow  or  children,  this  real  estate 
belonged  one-third  each  to  tbe  widow,  to 
Theodore,  and  to  Ella  Etta.  The  existence 
of  this  deed  is  proven  beyond  all  question, 
and  is  admitted  by  tbe  complainants.  It  was 
lost  in  1883.  It  is  proven  that  before  the 
delivery  of  this  deed  Theodore  and  bis  moth- 
er, the  executrix,  had  gone  over  their  ac- 
counts and  reached  the  conclusion  that  Theo- 
dore had  drawn  more  money  from  the  mother 
than  he  would  be  entitled  to  receive  out  of 
tbe  personal  estate  of  the  deceased  father. 

The  contention  of  the  complainants  was 
that  this  deed  was  without  consideration,  and 
was  a  scheme  to  deprive  the  second  wife  of 
Theodore  of  any  Interest  in  this  real  estate; 
that  Theodore  conveyed  the  land  to  bis  moth- 
er to  be  held  by  her  In  trust  for  Theodore's 


cblldrm  for  tlie  purpose  of  deriving  his  then 
wife  (who  was  not  the  mother  of  the  children) 
of  any  Interest  therein.  Apart  from  the  fact 
that  the  second  wife  herself  signed  and  ac- 
knowledged this  deed — ^whlch  she  would 
scarcely  be  thought  to  have  done  if  the  pur- 
pose was  to  deprive  her  of  'what  otherwise 
would  be  her  right — there  was  no  proof  of 
any  such  trust,  and  the  charges  of  tbe  bill 
in  this  respect  must  fail  for  lack  of  any  evi- 
dence whatever  to  support  them.  .  The  con- 
tention of  the  defendants  was  that  this  deed 
was  in  payment  of  what  Theodore  owed  his 
mother.  As  will  be  seen  when  the  facts  are 
further  developed,  I  do  not  find  this  to  be  so. 
Other  contentions  of  the  complainants  were 
based  upon  events  which  must  be  bri^y  re- 
cited In  order  to  make  the  decision  dear.  Mrs. 
Weaver  made  a  contract  with  people  named 
White  to  convey  this  real  estate  to  them. 
When  she  failed  to  convey  they  brought  an 
action  for  specific  performance  against  her, 
and  in  that  suit  she  pleaded  In  her  answer 
that  she  only  had  title  to  one-third,  another 
third  being  in  Ella  Etta,  and  another  third 
in  the  children  of  Theodore  S.,  namely,  Jo- 
sephine M.  W.  Lake  and  George  H.  Weaver, 
the  complainants  in  this  suit  Tlie  last 
named  were  of  course  not  parties  in  the  speci- 
fic performance  case.  The  complainants  here 
contend  that  Mrs.  Weaver  is  bound  by  the 
statements  in  tbat  answer.  Leaving  aside 
the  question  as  to  whether  her  answer  in  a 
suit  to  which  they  were  not  parties  could 
bind  her  to  them,  I  do  not  think  that.  In  view 
of  my  finding  herein  that  this  deed  is  a  mort- 
gage, there  is  anything  inconsistent  in  her 
statement  tbat  tbe  title  was  in  them  at  that 
time.  If  it  be  a  fact  that  she  held  this  deed 
merely  as  security  (and  that  is  what  I  find 
to  be  the  fact)  then  all  that  she  really  tiad 
was  a  Hen  for  what  was  due  her,  and  the 
equitable  title  was  In  the  children  of  Theo- 
dore, the  complainants  in  this  suit  After 
tbe  Whites  bad. obtained  title  to  Mrs.  Wea- 
ver's third  they  brought  a  suit  for  partition 
against  Ella  Etta  and  tbe  children  of  Theo- 
dore, but  as  Mrs.  Weaver  was  not  a  party  to 
tbat  suit  nothing  therein  binds  her.  In  an 
application  to  open  tbat  decree  I  bad  occasion 
to  deal  with  many  of  the  aspects  of  this 
transaction,  and  my  opinion  therein  will  throw 
some  light  upon  my  view  of  the  circumstan- 
ces. It  win  be  found  recorded  in  White  v. 
Smith  (N.  J.  Cb.)  65  Atl.  1017.  From  all 
the  proofs  I  find  that  Theodore  S.  Weaver 
did  obtain  from  his  mother,  who  was  the  ex- 
ecutrix of  his  father's  will,  sums  of  money. 
Tbat  in  1889  they  had  an  accounting  by 
which  they  reached  tbe  conclusion  that  he 
had  drawn  more  money  than  would  be  com- 
ing to  him  from  the  personal  estate  of  bis 
father;  tliot  to  protect  his  mother  he  convey- 
ed to  her,  by  the  deed  of  the  28th  of  February, 
1889,  bis  Interest  in  tbe  real  estate;  and  that 
tbe  purpose  of  each  of  the  parties  to  that 
transaction  was  to  secure  tbe  mother  with 
respect  to  what  tb^  deemed  was  an  overpay- 
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ment.  I  therefore  find  that  this  deed  should 
be  treated  as  a  mortgage. 

It  IB  curious  that  Mrs.  Wearer  never  at- 
tempted to  have  the  deed  recorded  until  she 
began  the  proceedings  sought  to  be  enjoined 
by  the  bin  In  this  suit,  although  It  was  In 
existence  for  many  years  after  Its  execution. 
There  is  much  in  the  case  which  leads  me  to 
beliere  that  for  a  long  time  Mrs.  Weaver's 
state  of  mind  was  to  refrain  from  asserting 
or  exercising  her  rights  under  the  convey- 
ance, and  thus  practically  to  make  a  gift  to 
Theodore's  children.  But  she  never  effect- 
uated thia  intention — she  never  made' an  ex- 
ecuted gift  Her  attitude  was  passive,  not 
active,  and  she  afterwards  changed  her  mind 
and  determined  to  assert  her  claim.  I  know 
of  no  legal  reason  why  she  may  not  do  so. 
The  children  of  Theodore  are  volunteers,  and 
unless  it  be  found  that  she  made  a  gift  to 
them  they  have  no  standing  to  compel  her  to 
forego  her  rights  with  resi>ect  to  this  convey- 
ance. 

Undoubtedly  the  deed  when  executed  vest- 
ed title  In  her,  as  a  mortgagee.  On  its  face 
it  vested  absolute  title  In  her.  The  burden 
of  showing  that  she  is  not  the  absolute  owner 
rests  upon  those  who  dispute  it  Winters  v. 
Earl,  62  N.  J.  Eq.  62,  28  Atl.  15  (Van  Fleet, 
V.  d,  ISaS),  affirmed  on  opinion  below,  52  N. 
J.  Eq.  588,  33  Atl.  50.  Since  the  date  of  the 
deed  In  February,  1889,  less  than  20  years 
have  elapsed,  and  It  cannot  be  held  that  the 
statute  of  limitations  barred  the  right  of  the 
mortgagee,  even  if  the  deed  be  treated  as  if  in 
fact  a  mortgage.  Colton  v.  Depew,  60  N.  J. 
Eq.  454,  46  Atl.  728,  83  Am.  St.  Rep.  650  (Ct 
of  Errors,  1900).  And  in  addition  to  this,  it 
has  been  held  that  where  land  has  been  con- 
veyed absolutely,  as  security  for  a  loan,  the 
aid  of  equity  can  only  be  Invoked  by  the  gran- 
tor, or  those  claiming  in  hl8  right,  by  recog- 
nizing the  debt  as  an  existing  lien  upon  the 
land,  even  If  the  debt  has  been  barred  by  the 
statute  of  limitations.  Sturdivant  v.  McCor- 
ley,  83  Ark.  278,  108  S.  W.  732,  11  L.  R.  A. 
(N.  S.)  825,  In  which  latter  report  will  be 
found  a  note  with  many  other  cases. 

If  the  charge  of  the  bill  binds  the  complain- 
ants, then  Mrs.  Weaver  would  be  permitted 
to  bold  this  deed  as  a  mortgage  for  all  the 
moneys  which  she  proved  that  she  advanced 
to  Theodore,  because  that  charge  is  that  she 
expended  all  of  the  personal  property  in  the 
education,  clothing,  and  board  of  the  children 
prior  to  the  date  of  distribution  named  In  the 
will,  namely,  the  attainment  by  Ella  Etta  of 
her  majority.  But  the  defendant  Mrs.  Weav- 
er has  not  Insisted  upon  any  such  claim  in 
her  favor.  She  has  not  presented  a  complete 
account  as  executrix.  If  her  failure  to  do 
this  could  work  any  injustice  to  the  complain- 
ants, then  she  should  suffer  for  such  failure. 
But,  as  just  shown,  it  cannot,  because  they 
allege  what  is  much  more  unfavorable  to 
them,  namely,  that  she  had  properly  expend- 
ed all  of  this  personal  property  under  the 
terms  of  the  will  before  she  was  required  by 


the  terms  of  the  will  to  distribute  the  resid- 
uum. Therefore,  no  injustice  Is  done  to  the 
complainants,  the  children  of  Theodore,  by 
adopting  the  accounting  of  the  defendant 
Mrs.  Weaver.  She  set  aside,  as  if  belonging 
to  Theodore  his  proportion  of  the  total  per- 
sonal property  found  by  the  orphans'  court 
to  be  in  her  hands  as  executrix  in  1872  at  the 
time  of  the  accoimting  in  that  court  This 
amount  of  money  is  $1,628.  Theodore,  In  bis 
own  handwriting,  sometime  after  the  year 
1878,  made  a  memorandum  showing  that  he 
had  received  from  his  mother  ?2,5e8.42.  This 
Included  what  he  charged  himself,  with  up  to 
that  time.  Since  the  exhibit  contains  the 
items,  I  see  no  occasion  to  lengthen  this  opin- 
ion by  restating  them. 

The  items,  in  addition  to  those  just  refer- 
red to,  which  I  find  were  advanced  by  Mrs. 
Weaver  to  Theodore,  and  for  which  she  has 
a  right  to  hold  the  deed  as  a  mortgage  are 
as  follows: 

Board  bill  paid  by  her  for  him  while  he 
was  in  Chicago $50  00 

Two  chattel  mortgages  upon  his  furni- 
ture paid  off  by  her  at  hia  request, 
one  of  $72.00  and  one  of  $62.00.  ...     134  00 

Amount  advanced  by  her  to  him  in  con- 
nection with  the  Iron  Steamboat 
Company    600  00 

Amount  advanced  to  enable  him  to  go 
into  the  oil  business,  or  in  connection 
with  the  oil  business 130  00 

These  Items,  aggregating  $914  together 
with  the  sum  admitted  by  Theodore  as  above, 
make  $3,482.42.  Leaving  out  the  matter  of 
interest,  the  computation  would  then  be  as 
follows: 

Total  amount  advanced  by  Mrs. 
Weaver  to  Theodore $3,482  42 

Amount  of  Theodore's  share  of  per- 
sonal   property 1,628  00 

Bahmce    $1,834  42 

Of  course  these  figures  will  be  changed  by 
the  calculations  of  interest;  but  the  principle 
upon  which  the  amount  will  be  settled  Is  aa 
just  indicated,  and  Mrs.  Weaver  will  there- 
fore be  decreed  to  hold  this  deed  as  a  mort- 
gage for  the  amount  which  that  computation 
shows  to  be  due. 

Since  the  land  has  been  sold  In  the  parti- 
tion suit  and  the  Interests  of  the  respective 
parties  transferred  to  the  purchase  money 
paid  Into  court  In  that  suit  the  decree  in 
this  suit  must  be  drawn  In  view  thereof. 

The  form  of  the  decree  will  be  settled  upon 
notice. 

(76  N.  J.  L.   464) 

STATE  V.  SKILLMAN. 

(Supreme  Court  of  New  Jersey.    June  12,  1908.) 

1.  Cbiiunai,  Law— Evidence— ADMissiniLiTY. 
In  a  trial  for  forging  a  will,  the  genuine 
will  was  admissible  to  show  that  'testator  had 
executed  and  preserved  a  prior  will  radically 
inconsistent  with  the  provisions  of  tiie  disputed 
will  and  as  a  stnndnrd  for  comparison  by  thei 
jury  of  accused's  Laudwritiug. 
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2.  Sauk  —  CoirPARtsoN  of  HANOwBimro  — 

Phoioobaphio  Eeproduotions. 

In  a  trial  for  forging  a  will,  photographic 
reproductions  of  the  forged  will  and  sigaatures 
and  other  signatores  of  the  sixe  of  the  originals, 
and  photographs  of  letters  containing  the  signa- 
ture enlarged  24  times  without  a  like  enlarge- 
ment of  the  standard  signature,  were  admissible, 
thongh  the  originals  had  been  admitted,  the  evi- 
dence not  being  received  as  substantive  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  893.] 

8.   WifNGssKa— OBOsa-EiZAinHATioR— ScoPK. 

A  witness  for  the  state  in  a  trial  for  for- 
cing a  will  having  testified  as  to  admissions  made 
bjr  accused  in  a  contest  over  the  will,  cross-ex- 
amination referring  to  a  period  other  than  that 
involved  in  the  direct  examination  was  properly 
excluded. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  949-954.] 

4.  Cbimiwai,  Law  —  Appeal  —  Ikbutficikht 
Exceptions. 

An  exception  to  the  exclusion  of  evidence 
cannot  be  reviewed,  where  the  record  indicates 
that  no  reason  was  given  at  the  trial  for  the 
exception  taken. 

5.  Same  —  Eviderck  —  Bxpkbt  Opikions  — 
Handwbitino. 

A  handwriting  expert  having  testified  tliat  lie 
had  had  no  experience  with  signatures  first  writ- 
ten in  pencil  and  then  traced  over  with  ink,  it  was 
proper  to  exclude  a  question  asked  him  as  to 
whether  he  was  competent  to  pass  upon  that 
kind  of  a  signature. 

6.  Same. 

In  a  trial  for  forging  a  will,  a  handwriting 

expert  testified  that  the  signatures  of  the  alleged 
will  and  a  genuine  signature  were  not  written 
by  the  same  person,  but  admitted  that  he  had 
had  no  experience  with  signatures  first  written 
in  pencil  and  then  traced  over  with  ink.  Meld, 
that  it  was  not  error  to  refuse  to  strike  out  his 
'  testimony,  cince  he  was  qualified  to  express  an 
opinion  eliminating  the  tracing,  and  the  state 
could  not  foresee  that  the  pencil  marking  was 
not  to  be  disputed. 

7.  WlTNES-SES  —  CONTSADICnOIf— Btidercb— 
Admissibilitt. 

In  a  trial  for  forging  a  will,  the  state  could 
show  'that  testator  told  witness  that  accused 
undoubtedly  burned  his  own  bams  for  the  in- 
surance money,  where  ^censed  had  shown  on 
witness'  cross-examination  that  the  relations  be- 
tween testator  and   accused  were  friendly. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  g!  1276,  1277.] 

8.  FoBQEBT— Evidence— ADinssiBiiTTT. 

One  accused  x>f  forging  a  will  having  shown 
on  cross-examination  that  the  relations  between 
testator  and  accused  were  friendly,  and  the  al- 
leged will  having  recited  the  friendly  relations 
between  them,  tbe  state  could  show  that  the  re- 
lations were  not  friendly.  > 

9.  Cbimin Ai,  Law— Tbial— Obdeb  of  Proof. 

What  evidence  may  t>e  admitted  on  rebuttal 
is  a  matter  of  discretion  with  a  trial  court,  not 
reviewable  in  the  absence  of  gross  abuse. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1615-161&] 

10.  Witnesses  —  Examination— Nonbbspon- 
SITB  Answers. 

Nonres^onsive  answers  of  witnesses  are 
properly  stricken. 

11.  Cbiminal  Law  —  Appeal— Habmlbbs  Eb- 
BOR— Exclusion  of  Evidence. 

It  was  not  harmful  to  one  accused  of  for^ 
ging  a  will  to  exclude  evidence  tending  to  show 
the  condition  of  bis  health  when  the  will  was 


alleged  to  have  been  executed,  where  It  waa 
admitted  that  he  was  then  able  to  prepare  iL 

[ESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL   IS,   Criminal    Law,    !|   8145-3153.] 

12.  Same— Accused's  Failure  to  Testift-^ 
Propriety  of  Court's  Comments. 

In  a  trial  for  forging  a  will,  the  court  prop- 
erly commented  on  accused's  failure  to  testify, 
where  testimony  as  to  material  admissions  made 
b]r  him  bearing  on  the  genuineness  of  the 
will  was  received. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §{  1902-1903.] 

18.  Same. 

In  a  criminal  trial,  the  Jury  was  not  bound 
to  find  beyond  reasonable  donbt  tliat  accused's 
witnesses  did  not  tell  the  truth,  it  being  suffi- 
cient that  the  jury  be  satisfied  of  accused's 
guilt  beyond  reasonable  doubt  on  a  view  of  the 
whole  case. 

[Ed.  Note. — For  cases  in  iraint  see  Cent  Dig. 
vol.  14,  Criminal  Law,  U  l2e7-1268.] 

14.  Same— iNSTBUcnona— Abstract  Proposi- 
tions. 

A  request  to  instruct  must  t>e  t>ased  upon 
some  facts  which  the  evidence  tends  to  prove, 
and  the  court  should  not  give  instructions  not 
relevant  to  the  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Oiminal  Law,  S8  1980^1981.] 

15.  Same— Harmless  Ebror. 

It  was  not  prejudicial  error  to  refuse  to  in- 
struct that  the  jury  must  reconcile  conflicting 
testimony  without  imputing  perjury,  unless  it 
should  be  unavoidable,  since  the  instruction  stat- 
ed  an  abstract  proposition. 

16.  Same— Instructions— Province  of  Jubt. 
In  a  forgery  trial,  it  was  proper  to  refuse 

to  instruct  that  testimony  of  one  who  speaks 
from  personal  knowledge  is  more  satisfactory 
than  that  of  one  expressing  an  opinion,  since 
whether  tbe  testimony  of  one  witness  is  more 
satisfactory  than  that  of  another  is  to  be  de- 
termined by  the  Jury  upon  tiie  facts  and  cir- 
cumstances. 

FEd.  Note.— For  cases  in  point,  se^  Cent  Dis. 
vol.  14,  Criminal  Law,  {§  1732-1748.] 

17.  SAM»— iNSTRUCTIftNS  NOT  WlTHIW  ISStlKS. 

An  instruction  not  within  tbe  issues  is 
properly  refused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  U  1980-1981.] 

1&  Same. 

It  was  not  error  to  refuse  to  instruct  tiiat 
accused's  failure  to  testify  could  not  be  con- 
sidered as  evidence  against  him,  where  the  court 
instructed  that  he  was  not  bound  to  testify,  and 
that  in  not  doing  so  he  exercised  his  right  as  a 
citizen. 

19.  Same. 

Accused  having  relied  on  his  alleged  tm- 
sonnd  condition  of  health,  and  not  his  constitn- 
tional  rights  in  failing  to  testify  in  his  own  be- 
half, if  the  jury  found  that  his  condition  did 
not  prevent  him  from  testifying,  they  could  in- 
fer that  he  could  not  truthfully  deny  the  im- 
portant facts  bearing  upon  the  question  of  U« 
guilt. 

20.  Same. 

Comments  of  the  trial  court  upon  the  testi- 
mony made  to  explain,  apply,  and  elucidate 
it  for  the  convenience  and  assistance  of  the 
jury  are  not  improper. 

Error  to  Court  of  Quarter  sessions,  Somer- 
set County. 

Willlaiu  H.  SklUman  was  oonvlctPd  of  ut- 
tering a  forgery,  and  he  brings  error.  Af- 
firmed. 
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Argued  February  term,  1908,  before  GUM- 
MBRE,  a  J.,  aad  BBRGEN  and  MINIUBN, 
JJ. 

Clark  &  Case,  for  plaintiff  In  error.  Jobn 
F.  Reeger,  for  the  State. 

MINTUBN,  X  The  defendant  waa  indicted 
upon  the  charge  of  forging  and  uttering  a 
paper  writing  purporting  to  be  the  last  will 
and  testament  of  William  Lanehart,  deceased, 
and  was  fonnd  guilty  by  the  jury  of  the  ut- 
tering. The  writ  of  error  presents  certain  ex- 
ceptions taken  at  the  trial  by  defendant,  relat- 
ing almost  entirely  to  the  admissibility  of  tes- 
timony. The  first  and  second  of  these  excep- 
tions relate  to  the  admission  of  the  testi- 
mony regarding  the  execution  of  what  was 
called  in  the  case  the  "Race  Will,"  a  docn- 
ment  proved  to  have  been  executed  by  de- 
ceased in  the  city  of  New  York,  in  and  by 
which,  after  making  certain  specific  bequests 
to  friends  and  relatives,  and'  $3,000  to  his 
Bister  Mary  J.  Lanehart,  be  directed  that 
the  residue  of  his  estate  be  divided  equally 
among  his  brothers  and  sisters,  and  appointed 
John  N.  Race  and  Laura  Kellogg,  his  exe- 
cutor and  executrix,  respectively. 

The  admission  of  this  will  was  competent 
It  was  within  the  line  of  proof  for  the  state 
to  Introduce  the  will  for  the  purpose  of  estab- 
lishing the  fact  that  the  testator  had  exe- 
cuted and  preserved  a  prior  will,  radically  in- 
consistent with  the  provisions  of  the  document 
drawn  by  the  defendant;  and  the  Race  will 
being  In  evidence  for  that  purpose  could  be 
used  by  the  state  as  a  standard  for  compari- 
son by  the  Jury  of  the  defendant's  handwrit- 
Ing.  In  England  this  rule  is  established  and 
liberalized  by  an  act  of  Parliament  (28  Vict 
c.  18).  But  whatever  diversity  of  judicial  opin- 
ion may  exist  in  this  country  upon  tlie  ad- 
missibility of  writings  otherwise  irrelevant 
to  the  issue  solely  for  the  purpose  of  compari- 
son, there  is  quite  a  uniformity  of  opinion 
that  a  genuine  writing  in  evidence  for  one 
purpose  may  be  properly  used  as  a  standard 
of  comparison  by  the  Jury  to  determine  the 
genuineness  of  the  handwriting  of  another 
document  In  issue.  Toemans  v.  Petty,  40  N. 
J.  Eq.  495,  4  Atl.  631 ;  Shaw  v.  Bryant,  157 
N.  X.  715,  53  N.  B.  1132;  Hlmrod  v.  Oilman, 
147  111.  293,  85  N.  B.  373;  Stephens'  Dig. 
I  289 :    17  Cyc.  163,  and  cases. 

The  court  admitted  against  objection  photo- 
graphic reproductions  of  the  disputed  will 
and  signatures,  and  other  signatures  of  the 
size  of  the  originals,  which  were  in  evidence, 
and  also  photographs  of  letters,  containing 
the  signature  enlarged  24  times  without  a 
like  enlargement  of  a  standard  signature, 
and  this  admission  forms  the  basis  of  an  as- 
signment of  error,  upon  which  defendant  cites 
the  case  of  Howard  v.  111.  Trust  C!o.,  186  111. 
668,  59  N.  E.  1106.  That  authority  approves 
the  admission  of  enlarged  photographs  as 
evidence,  upon  the  ground  that  they  make 
flie  proportions  plainer,  and  to  that  extent 
It  is  consistent  with  the  weight  of  authority. 


Marcy  v.  Barnes.  16  Gray  (Mass.)  161,  77 
Am.  Dec.  405;  17  Cya  414,  and  cases  cited: 
Howell  V.  Fuller's  Est.,  50  Vt.  688,  10  Atl. 
853.  But  we  cannot  give  adherence  to  the 
,vlew  that  photographic  copies  of  a  disputed 
document  are  Inadmissible,  because  the  orig- 
inal has  been  admitted.  If  such  copies  were 
offered  as  substantive  proof  of  the  original 
document  they  would  be  clearly  inadmissible. 
But  where  the  sole  purpose  is  to  use  the 
photographs  to  illustrate  and  elucidate  a 
contention  which  forms  the  gravamen  of  the 
case,  such  procedure  seems  to  be  as  reason- 
able as  the  use  of  a  magnifying  glass  would 
be  for  the  same  purpose. 

We  find  no  ground  for  complaint  In  the 
third  assignment  of  error  which  is  based  up- 
on the  exclnsion  by  the  court  of  certain  tes- 
timony which  the  defendant  attempted  to 
elicit  from  cross-examination  of  the  witness 
Mary  M.  Steels,  who  was  called  by  the  state 
to  prove  certain  admissions  and  statements 
made  by  the  defendant  In  a  contest  over  the 
will  in  question  In  the  orphans'  court  of 
Somerset  county.  It  is  manifest  that  the 
questions  upon  cross-examination  refer  to  an- 
other period  than  that  involved  In  the  ex- 
amination In  chief,  and  were  therefore  prop- 
erly excluded.  It  may  be  further  said  that 
the  court's  action  In  this  particular,  as  In 
other  Instances  throughout  the  trial  of  the 
case,  is  not  properly  before  this  court  for 
review,  as  the  record  indicates  that  no  rea- 
son was  given  at  the  trial  for  the  exception 
taken.  Columbia  Delaware  Bridge  Co.  v. 
Glesse,  38  N.  J.  Law,  39;  State  v.  Hen- 
dricks, 70  N.  J.  Law,  41,  56  Atl.  247. 

A  witness,  McMurty,  who  qualified  as  an 
expert,  testified  that  the  signatures  of  the 
alleged  will  and  a  genuine  signature  were 
not  written  by  the  same  person.  When  ask- 
ed whether  he  had  had  any  experience  with 
signatures  first  written  in  pencil  and  then 
traced  over  with  ink,  he  replied  In  the  negii- 
tlve.  He  was  then  asked  whether  be  was 
competent  to  pass  upon  that  kind  of  a  sig- 
nature. The  question  was  objected  to  and 
properly  overrated,  because,  by  his  own  ad- 
mission, he  was  not  qualified.  Defendant 
then  moved  to  strike  out  the  testimony,  which 
motion  was-  refused.  We  perceive  no  error 
here,  for  the  witness  was  qualified  to  ex- 
press an  opinion  eliminating  the  tracing,  and 
the  state  could  not  at  that  time  foresee  that 
the  pencil  marking  was  not  to  be  disputed. 

Miss  Kellogg  was  allowed,  against  objec- 
tion, to  testify  to  a  conversation  had  with  the 
testator  regarding  the  defendant,  during  the 
year  1905.  The  question  called  for  a  con- 
versation regarding  Mr.  Sklllman,  the  defend- 
ant, but  was  objected  to  and  allowed;  and 
the  witness  said  that  the  testator  told  her 
that  the  defendant  undoubtedly  burned  his 
barns  In  order  to  get  the  insurance  money. 
This  evidence  was  admitted  after  the  de- 
fendant had  cross-examined  the  witness  re- 
garding the  social  relations  of  testator  and 
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defendant,  and  hafl  her  testify  orer  objection 
that  tbey  were  friendly.  In  view  of  tbis 
clrcnmBtance,  and  of  tbe  fact  that  the  rec- 
ord shows  that  tbe  object  of  the  question  was 
to  contradict  the  fact  that  the  relations  were 
Intimate  between  defendant  and  testator  as 
brought  ont  by  the  cross-examination,  the  de- 
fendant should  have  given  the  court  the  rea- 
son for  his  objection.  Still,  if  this  bad  been 
done,  the  evidence  was  competent  In  denial 
of  a  fact  introduced  by  the  defendant. 

Objection  was  also  made  to  the  testimony 
of  Hagaman  regarding  the  relations  between 
the  testator  and  defendant  This  subject  was 
opened  by  the  defendant  on  cross-examination 
of  Miss  Kellogg.  We  think  it  was  competent 
to  show  that  the  parties  were  not  friendly  as 
stated  In  the  disputed  will,  the  Inference  being 
that  tbe  testator  would  hardly  refer  to  de- 
fendant as  his  friend,  If  his  state  of  mind  was 
such  as  his  declarations  indicate.  The  objec- 
tion stated  was  that  the  question  was  imma- 
terial and  not  in  rebuttal.  If  it  was  Immate- 
rial no  Injury  was  done,  and  what  evidence 
may  be  admitted  on  rebuttal  is  a  matter  of 
discretion,  not  reviewable  except  In  case  of 
gross  abuse,  but  In  this  case  the  defendant  of- 
fered evidence  of  the  friendly  relations  be- 
tween defendant  and  testator,  which  It  was 
competent  for  the  state  to  rebut 

No  reason  was  given  for  tbe  exception 
taken  by  defendant  on  the  motion  to  strike 
out  the  testimony  of  the  witness  Ely.  It 
was  clearly  not  responsive,  and  the  striking 
out  was  no  injury  to  the  defendant 

The  question  as  to  the  condition  of  de- 
fendant's health  in  the  winter  of  1905  was 
overruled.  This  was  not  important  and  in 
nowise  harmful  to  defendant  for,  if  the  de- 
fendant's witnesses  tell  tbe  truth,  the  tes- 
tator went  to  defendant's  bouse  and  executed 
the  will,  and  it  is  admitted  that  defendant 
was  able  to  prepare  the  will. 

EJxception  was  taken  to  the  charge  of  tbe 
court  upon  tbe  fact  that  defendant  did  not 
offer  himself  as  a  witness.  Miss  Kellogg 
and  Mr.  Stryker  both  testlBed  to  admissions 
made  by  defendant  Miss  Kellogg  testified 
that  defendant  told  her  that  his  daughter 
(who  was  a  witness)  was  conselentlons,  and 
counsel  had  difficulty  In  making  her  say  she 
saw  testator  use  the  lead  pencil  on  the  day 
the  will  was  executed.  This  was  an  im- 
portant fact  because,  If  the  testator  had  not 
traced  the  signature  over  one  made  with  a 
pencil,  it  tended  to  support  the  theory  that 
the  disputed  signature  bad  been  copied  in 
pencil,  and  then  traced  with  Ink.  Mr.  Stry- 
ker testified  that  the  defendant  had  shown 
him  the  will,  and  said,  "I  have  used  all  pre- 
cautions In  writing  this  will,  and  I  don't  in- 
tend for  all  hell  to  change  it"  This  testi- 
mony. If  true,  had  a  direct  bearing  on  the 
genuineness  of  the  paper.  Defendant,  in  the 
face  of  this  testimony,  failed  to  offer  him- 
self as  a  witness  to  disprove  these  facts — 
facts  which  he  could  meet  and  deny,  and  the 


explanation  of  which  would  reach  beyond  a 
niere  denial  of  guilt  We  think  the  situa- 
tion thus  presented  falls  within  the  rule  laid 
down  in  Parker  v.  State,  61  N.  J.  Law,  808, 
39  Atl.  651,  and  State  v.  Wines.  65  N.  J. 
Law,  31,  46  Atl.  702;  permitting  the  court 
to  comment  on  defendant's  silence. 

It  is  also  urged  as  error  that  the  court  re- 
fused to  charge  when  requested  as  follows: 
"That  the  evidence  that  William  Laneliart 
did  not  write  the  disputed  signature  is  large- 
ly, if  not  wholly,  circumstantial,  while  some 
of  the  evidence  i^ven  at  the  trial  is  direct  and 
positive,  and  In  order  to  reach  a  verdict  of 
guilty  the  jury  must  be  satisfied,  bey<md  a 
reasonable  doubt  from  the  evidence  produced 
before  them  at  this  trial  that  the  witnesses 
who  liave  testified  that  they  saw  William 
Lanehart  write  the  disputed  signature  did 
not  tell  the  truth."  All  that  this  request  em- 
bodies is  that  the  jury  must  be  satisfied,  be- 
yond a  reasonable  doubt  that  the  witnesses 
who  testified  that  they  saw  the  disputed 
signature  written  did  not  tell  the  truth.  The 
court  was  not  bound  to  charge  in  the  words 
stated  in  the  request,  for  the  jury  was  not 
bound  to  be  satisfied  t>eyond  a  reasonable 
doubt  that  the  witnesses  for  the  defendant 
did  not  tell  the  truth.  All  that  Is  required 
is  that  the  jury  be  satisfied  of  tbe  defendant's 
guilt,  beyond  a  reasonable  doubt  and  that 
depends  upon  the  view  they  take  of  the  whole 
case. 

It  Is  also  urged  as  error  that  the  court  re- 
fused to  charge  as  follows:  "In  weighing  ev- 
idence the  rule  is  elementary  tliat  conflicting 
testimony  must  be  reconciled  without  imput- 
ing willful  perjury  to  any  witness  unless  the 
conclnsion  is  unavoidable."  It  was  held  la 
1887  in  Rlckerson  v.  State,  78  Oa.  16,  1  S.  EL 
178,  that  in  a  criminal  case,  "It  is  error  to  re- 
fuse to  charge  that,  if  there  was  apparent  con- 
flict In  the  evidence,  it  was  the  duty  of  the 
jury  to  reconcile  It  If  tbey  could,  and  not  Im- 
pute perjury  to  any  witness."  While  we  doubt 
the  propriety  of  this  conclusion,  because  it 
seems  to  us  an  Invasion  of  the  province  of 
the  jury,  the  present  request  to  charge  does 
not  fall  within  the  case  referred  to,  for  here 
the  court  was  not  asked  to  cliarge  "that  If 
there  was  any  cbnflicting  evidence  it  was  the 
duty  of  the  jury,"  etc.,  but  rather,  to  charge 
an  abstract  proposition.  A  request  to  charge 
must  be  based  upon  some  facts  which  tbe 
evidence  tends  to  prove,  and  the  court  should 
not  give  instructions  which  are  not  relevant 
to  tbe  proofs.  The  request  embodies  nothing 
of  advantage  to  the  defendant  An  instruc- 
tion which  would  limit  the  jury  in  dealing 
with  the  credibility  of  witnesses.  It  seems  to 
us,  would  invade  tbe  right  of  the  jury  to  deal 
with  the  only  question  submitted  to  them, 
and  an  Instruction  that  tbey  must  reconcile- 
the  testimony  without  Imputing  perjury  un- 
less It  la  unavoidable  states  an  abstract  pro- 
°  position  which  the  evidence  does  not  warrant,. 


Digitized  by 


Google 


Md.) 


HT7TUAL  LIFE  INS.  CO.  t.  BASS. 


ST 


and  the  r^nsal  of  the  court  to  80  cbarse 
therefore  did  not  prejudice  the  defendant 

The  court  refused  to  charge  that  the  tes- 
timony  of  a  witness  who  speaks  from  his  per- 
sonal knowledge  "Is  more  satlafactory  than 
the  testimony  of  another  who  speaks  of  mat- 
ters which  lie  In  c^lnion  only,"  and  that  the 
testimony  of  a  witness  who  was  present,  and 
who  saw  the  testator  sign  the  disputed  docu- 
ment, should  outweigh  the  atatement  of  an- 
other  witness  who  testifies  that  he  Is  ac- 
qnainted  with  the  signature,  and  does  not  be- 
lieve it  to  be  genuine.  This  request  was 
ivoperly  refused.  Whether  the  testimony  of 
one  witness  is  more  "satisfactory"  than  that 
of  another,  is  to  be  determined  by  the  jury 
1^M>n  the  facts  and  circumstances;  because 
the  word  "satisfactory,"  as  there  used,  means 
manifestly  truthful,  and  whether  both  wit- 
nesses are  equally  credible  can  only  be  deter- 
mined by  the  jury  under  all  the  circumstan- 
ces of  the  case. 

The  court  refused  to  charge  that  the  ver- 
dict would  not  establish  or  set  aside  the  will, 
and  that  no  legacies  mentioned  in  the  will 
would  be  paid  upon  a  verdict  of  not  guilty, 
nor  would  payment  thereof  be  refused  If  the 
verdict  were  guilty.  This  request  was  prop- 
erly refused.  There  was  no  evidence  In  the 
case  which  required  any  such  Instruction,  and 
the  matters  set  forth  were  not  within  the  is- 
sne  tried. 

'  It  is  also  assigned  as  error  that  the  court 
refosed  to  charge  "the  fact  that  the  defend- 
ant did  not  testify  cannot  be  considered  as 
evld«fnce  against  him."  This,  we  think,  was 
substantially  charged.  The  court  Instructed 
the  Jury  that  the  defendant  was  not  bound  to 
otter  himself  as  a  witness,  and  that  in  not 
testifying  he  was  exercising  his  right  as  a 
dtiaen.  Besides  this,  the  defendant,  although 
present  In  the  courtroom,  produced  a  physl- 
djua,  who  testified  that  the  defendant  could 
not  safely  offer  himself  as  a  witness,  because 
of  Us  condition  of  health,  and  it  was  thus 
made  to  appear  that  the  defendant  was  not 
relying  upon  any  constitutional  right  be  poa- 
acnoed,  but  on  the  evidence  which  was  pre- 
RfintBd  to  the  jury,  viz.,  whether  his  condition 
of  health  was  a  sufficient  explanation  for  his 
retnaal  to  testify.  He  had  a  right  to  rely 
ttpon  his  legal  right,  and  be  did  not  choose 
to  do  80,  but  excused  himself  by  raising  a 
qineatlon  of  fact,  and  if  the  jury  found  that 
tact  against  him,  we  think  they  were  justi- 
fied in  drawing  the  Inference  that  he  re- 
fnsed  to  offer  himself,  because  be  could  not 
tmthfnlly  deny  the  important  facts  bearing 
upon  the  question  of  bis  guilt  or  Innocence. 

The  comments  of  the  court  upon  the  testi- 
mony during  the  charge  were  made  for  the 
poipoae  of  explaining,  applying,  and  elucidat- 
ing the  testimony  for  the  convenience  and  as- 
sistance of  the  jury,  and,  under  the  well-es- 
tAbllshed  rule,  present  no  ground  for  excep- 
Uon.  Donnelly  v.  State,  26  N.  J.  Law,  463; 
State  T.  Talentina,  71  N.  J.  Law,  553,  60  Atl. 

in. 


An  examination  of  the  lemalning  excep- 
tions taken,  where  reasons  were  assigned  lor 
them  at  the  trial,  convinces  us  that  they  ttre 
without  legal  substance,  and  we  therefore 
conclude  that  the  judgment  of  conviction 
should  be  sustained. 


(lOS  Md.  353) 

MUTUAL  LIFE  INS.  CO.  OP  BALTIMORE 
V.  RAIN. 

(Court  of  Appeals  of  Maryland.    June  24,  1908.) 

1.  Insubanoe  —  Application — Faxsk    State-- 
uxnt— qubsnor  fob  jukt. 

Whenever  statements  and  answers  in  an 
application  for  life  insurance  are  shown  to  be 
false  by  clear,  convincing,  and  uncontradicted 
evidence,  the  court  may  so  rule  as  a  matter  of 
law ;    otherwise  the  question  is  for  the  jury. 

[Ekl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voi.  28,  Insurance,  §§  1735,  1738.] 

2.  Tbiai— Instbuctions— FOBM. 

It  is  better  practice  to  reduce  all  instruc-  ■ 
tions  to  writing  and  so  submit  them   tlian   to 
refuse  ali  the  prayers  of  both  parties,  and  give 
oral  instructions. 

3.  Sake— EiTECT  of  Aduisbion  of  Evioesob. 

Where,  in  an  action  on  a  life  insurance 
policy,  the  proofs  of  loss  are  put  in  evidence  by 
the  piaintis,  they  are  admissible  only  to  show 
that  the  requirements  of  the  policy  have  been 
complied  with,  and  not  to  establish  declarations 
or  admissions  against  plaintiff  for  which  pur- 
pose the  proofs  must  be  offered  on  defendant's 
behalf. 

Appeal  from  Superior  Court  of  Baltimore 
City ;    Thos.  Ireland  Elliott,  Judge. 

Action  by  Marie  Rain  against  the  Mutual 
Life  Insurance  Company  of  Baltimore.  Judg- 
ment for  plaintiec,  and  defendant  appeals. 
Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  and 
WORTHINGTON,  JJ. 

Paul  M.  Burnett,  for  appellant  Thomas  R. 
Clendinen,  for  appellee. 

WORTHINGTON,  J.  This  is  A  suit  upon 
a  policy  of  life  insurance  issued  by  the  ap- 
pellant to  the  appellee  upon  the  life  of  appel- 
lee's daughter,  Rose  Rain.  The  policy  is  dat- 
ed June  24,  1905,  and  the  death  of  the  in- 
sured occurred  on  December  IS,  1906.  The 
amount  of  the  insurance  was  $180,  and  the 
weekly  premium  of  10  cents  was  paid  regular- 
ly, for  about  75  weeks,  until  the  Insured's 
death. 

The  "substantial  defense"  to  the  claim  of 
the  beneficiary  for  the  amount  of  the  insur- 
ance is  that  at  the  time  of  the  issuance  of 
the  policy  the  insured  had  consumption  of  the 
lungs,  of  which  it  is  contended  she  subse- 
quently died.  In  support  of  this  defense,  the 
appellant  refers  to  the  following  provision 
contained  in  the  policy  of  insurance:  "Pro- 
vided, however,  that  no  obligation  Is  assumed 
by  this  company,  unless  at  the  date  of  the 
actual  delivery  of  this  policy  the  Insured  is 
in  sound  health" — and  also  to  the  evidence  of 
Dr.  Lilly,  a  witness  for  appellant,  who  testi- 
fied that  in  April,  1005,  he  made  an  examina- 
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tlon  of  the  Insured's  sputum,  and  found  there- 
in the  germs  of  tuberculosis.  It  appears  from 
the  evidence  In  the  case  that  Dr.  Lilly  first 
attended  the  Insured  on  February  15,  1905, 
at  the  Northeastern  Dispensary  in  Baltimore ; 
that  subsequently,  in  April  of  the  same  year, 
he  examined  her  sputum ;  and  that  he  attend- 
ed her  but  two  or  three  times  thereafter  until 
her  death  In  December,  1906.  The  manner  In 
which  the  lamination  of  the  sputa  was  made 
does  not  appear,  and  the  only  evidence  in  the 
case  to  prove  that  the  doctor  was  possessed 
of  the  requisite  knowledge  and  skill  to  malce 
a  scientific  and  accurate  examination  was 
that  he  bad  graduated  from  the  Maryland 
University  some  six  years  before,  and  had 
been  practicing  medicine  for  that  length  of 
time.  He  admitted  on  cross-examination  that 
in  bis  profession  a  good  many  mistakes  were 
made,  and,  though  he  denied  that  he  had  told 
the  mother  of  the  insured  that  the  young 
woman  had  died  of  inflammation  of  the  stom- 
ach, the  mother  swore  most  positively  that 
be  did  so  inform  her,  and  that  he  never  men- 
tioned anything  about  her  daughter  having 
consumption.  The  mother  also  testified  that 
the  doctor  told  her  that,  if  be  had  known  her 
daughter's  life  was  insured,  he  would  pot 
have  certified  that  she  died  of  tuberculosis 
pulmonalls,  but  "would  have  made  it  some- 
thing different."  The  doctor  was  present  in 
the  courtroom  at  the  time  it  would  seem,  and 
yet  did  not  go  upon  the  stand  and  deny  this 
statement  We  tiiink  that  the  statements  and 
answers  of  the  beneficiary  in  her  application 
for  the  insurance  on  the  life  of  her  daughter 
were  made  warrantlrs  by  the  tei-ms  of  the 
policy  as  well  as  by  the  application.  Mutual 
Life  T.  Thomas,  101  Md.  501,  61  Atl.  293,  sub- 
ject to  the  provisions  of  Code  1900,  art 
23,  I  196.  We  also  aflirm  what  was  said  by 
this  court  in  the  case  of  Mutual  Life  v.  Mull- 
en, 107  Md.  — ,  69  Atl.  385,  to  the  effect  that 
whenever  the^  statements  and  answers  In  the 
application  are  shown  to  be  false  by  clear, 
convincing,  and  uncontradicted  evidence,  the 
court  may  so  rule  as  a  matter  of  law.  But  In 
this  case  we  do  not  think  their  falsity  has 
been  established  by  such  testimony,  and  there- 
fore this  question  of  fact  was  properly  sub- 
mitted to  the  jury. 

The  court  refused  all  the  prayers  of  the 
respective  parties,  and  gave  oral  instructions 
to  the  jury,  which  are  set  out  In  the  Irecord. 
While  we  do  not  commend  the  giving  of  verb- 
al instructions,  deeming  it  much  better  prac- 
tice to  carefully  reduce  all  instructions  to 
writing,  and  in  this  form  to  submit  them  to 
the  Jury,  yet  In  this  case  we  can  find  no  sub- 
stantial error  in  the  instructions  actually 
given  by  the  trial  court 

It  was  suggested  in  the  brief  of  counsel  for 
the  appellant,  tbough  not  urged  upon  the 
court  ttiat  the  appellee  stated  in  b«r  applica- 
tion for  the  policy  of  insurance  that  no  par- 
ent, brother,  or  sister  of  the  insured  had  died 
of  consumption,  and  yet  In  the  proof  of  death 
submitted  by  appellee  it  appeared  that  a 


sister  of  the  insured  had  died  of  ttiat  disease 
prior  to  the  date  of  the  application.  If  prop- 
erly established,  such  a  fact  would  have  been 
a  very  important  one  to  be  considered,  but 
as  the  proofs  of  loss,  when  put  In  evidence  by 
the  plaintiff,  are  only  admissible  for  the  pur- 
pose of  showing  that  the  requirements  of  the 
policy  have  been  complied  with,  and  as  they 
are  not  admissible  for  any  other  purpose 
(Travelers'  Ins.  Ck>.  v.  Nicklas,  88  Md.  474,  41 
Atl.  906),  there  Is  no  legal  proof  in  this  case 
that  a  sister  of  the  Insured  at  any  time  died 
of.  consumption,  and  for  tills  reason  no  doubt 
this  phase  of  the  case  was  not  urged  upon  the 
court  either  in  the  brief  of  appellant  or  at  the 
argument  of  the  case  in  this  court  In  order 
to  make  declarations  of  the  plaintiff  contained 
In  the  proofs  of  death  evidence  for  the  de- 
fendant company.  It  is  necessary  that  such 
declarations  be  offered  by  the  company,  Just 
as  any  other  admissions  of  a  party  to  the  rec- 
ord are  offered  in  evidence  against  him. 
When  80  offered,  it  is  for  the  court  to  decide 
whether  such  declarations  are  admissible  as 
evidence  for  the  defendant  or  not 

In  Stlbbe's  Case,  46  Md.  312,  the  court  al- 
lowed the  declarations  of  the  plaintiff  to  go 
to  the  Jury,  not  as  conclusive  evidence  against 
her,  but  as  evidence  to  be  considered  by  the 
Jury  in  connection  with  all  the  other  evidence 
in  the  case.  Very  frequently  the  form  for 
making  out  the  plaintiff's  proof  of  death  is 
filled  up  by  a  physician  or  some  other  third 
person,  and  merely  signed  by  the  plaintiff  as 
such  proof  of  death,  without  the  plaintiff  ex- 
amining or  thereby  intending  to  subscribe  to 
all  the  incidental  statements  therein  contain- 
ed; and  for  this  reason  there  Is  danger  that 
such  statements  would  be  given  undue  weight 
by  the  Jury,  unless  they  were  specially  offer- 
ed in  evidence  by  the  defendant  and  oppor- 
tunity given  the  plaintiff  to  explain  the  cir- 
cumstances under  which  such  statements 
were  made.  As  we  have  said,  the  "substan- 
tial defense"  is  that  the  insured  was  not  in 
sound  health  at  the  date  of  the  delivery  of 
the  policy  of  Insurance,  and,  as  the  question 
of  fact  Involved  In  such  defense  was  properly 
submitted  to  the  Jury,  we  find  no  reversible 
error  in  the  ruling  of  the  trial  court  and  its 
Judgment  will  therefore  be  afilrmed. 

Judgment  affirmed,  with  costs  to  the  aiq;>el- 
lee. 

(U»-  Hd.  4S») 

JONES  COLD  STORE  DOOR  CO.  OP 
WASHINGTON  COUNT!  v.  JONES. 

(Court  of  Appeals  of  Maryland.    June  25, 
1908.) 

1.  C!0URT9— ExctusiVB  JuBISDlCnON  OF  Fed- 
KBAL     CODBTS   —   ACTIONS    TJNDEB     PATENT 

Laws. 

While  tbe  state  courts  may  constme  a  con- 
tract by  which  a  patentee  assigns  a  patent 
right  to  another,  they  have  no  Jurisdiction  of 
an  action  by  the  assignee  to  restrain  a  breach 
by  the  assignor  of  stipulations  in  the  contract  by 
usin?  the  devices  covered  by  the  patents,  since 
such   breach  involves   an   infringement  of   the 
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patent,  and  the  action  fa  not  one  In  which  the 
question  o{  patent  rights  is  only  collaterally  in- 
volved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  13,  Courts,  S$  1327,  1^.] 

2.  CoNTBAcra— Legautt  of  Object— Stiptt- 
utxiona  IN  CoNTKAcrr  roB  Saub  or  Paixdt 
Bight— Restsaint  or  Tbadx. 

A  stipulation  in  a  contract  for  the  assign- 
ment of  certain  patents  that  the  assignor  will 
not,  for  a  period  of  five  years,  patent  and  dis- 
pose of  any  devices  or  part  thereof  in  the  line 
of  the  business  to  be  conducted  with  the  patents 
assigned,  and  that  in  the  event  of  a  change  of 
any  of  the  patents  or  devices  in  use,  conceived 
of  or  invented  by  the  assignor,  he  will  sabmit 
the  same  to  such  assignee  for  his  acceptance^ 
and,  if  the  same  be  not  accepted,  and  a  price 
tlierefor  agreed  on,  the  same  shall  be  withdrawn 
by  the  assignor,  is  void  as  in  restraint  of  trade. 

Appeal  from  Circuit  Court,  Washington 
County,  In  Equity ;   M.  L.  Keedy,  Judge. 

Suit  by  the  Jonee  Cold  Store  Door  Company 
of  Washington  County  against  Richard  Jones.. 
From  a  decree  dissolving  a  preliminary  in- 
junction and  dismissing  the  bill,  plaintiff  ap- 
Ijeals.    AiHrmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  SGHMUCKER,  BURKE,  and 
WORTHINGTON,  JJ. 

Lewis  D.  Syeeter,  for  appellant  Palmer 
Tenant  and  G,  A.  Little,  for  appellee. 

BRISCOE,  J.  This  appeal  la  from  a  decree 
of  the  circuit  court  for  Washington  county 
dissolving  a  preliminary  Injunction  and  dis- 
missing the  bill  of  complaint.  The  object  of 
the  proceeding  was  to  restrain  the  appellee 
from  patenting  and  disposing  of  certain  de- 
vices and  articles  in  the  line  of  the  cold  stoi^ 
business,  and  from  manufacturing,  selling, 
or  disposing  of  any  cold  store  doors,  or  any 
of  the  appurtenances  or  other  equipments  in 
connection  with  the  cold  store  door  business, 
contrary  to  and  In  alleged  violation  of  the 
terms  of  an  agreement  set  out  in  the  bill  of 
complaint,  dated  the  27th  day  of  February, 
1906.  The  facts  of  the  case  appear  from  the 
record  to  be  that  the  appellee  and  one  W.  F. 
E3gln  were  partners  In  the  manufacture  of 
cold  store  doors  and  appurtenances,  and  oth- 
er equipments  In  connection  with  the  cold 
store  business.  This  partnership  continued 
until  the  27th  of  February,  1906.  when  It 
was  dissolved,  and  a  corporation,  under  the 
name  of  the  Jones  Cold  Store  Door  Company 
of  Washington  County,  was  formed  by  Jones, 
Elghi,  and  other  persons,  and.  In  considera- 
tion of  $2,600  of  the  capital  stock  of  the  cor- 
poration paid  to  each,  Jones  and  Elgin  con- 
veyed, transferred,  and  assigned  to  the  cor- 
poration all  of  tlie  property,  business,  effects, 
rights,  and  things  belonging  to  the  partner- 
ship. 

This  controversy  arises,  and  the  questions 
involved  are  based,  upon  the  following  pro- 
visions of  the  contract  dated  the  27th  of 
February,  1906,  between  the  appellee  Jones 
and  W.  P.  Elgin,  one  of  the  directors  of  the 
appellant  company:  "I,  the  said  R.  E.  Jones, 
in  consideration  of  the  sum  of  twenty-five 


hundred  dollars  in  stock  of  the  new  corpora- 
tion aforesaid,  do  hereby  agree  and  consent 
to  set  apart,  turn  over,  surrender,  and  give 
unto  the  said  new  corporation,  'the  Jones 
Cold  Store  Door  Company,'  all  my  right,  title, 
Interest,  and  every  claim  I  have  for  services 
and  In  any  and  eveiy  manner,  to  the  stock, 
good  will,  equipment,  fixtures,  bills  receivable, 
and  money  on  liand  belonging  to  the  former 
partnership;  and,  further,  I  do  assign  and 
turn  over  to  the  said  corporation  all  my  pat- 
ents gri^anted,  applied  for  or  pending,  relat* 
Ing  to  the  purposes  aforesaid.  And  I  do  here- 
by authorize  and  direct  the  Commissioner  of 
Patents  of  the  United  States  to  enter  upon 
the  botdoB  thereof  the  assignmMit  of  all  my 
rights,  title,  and  interest  In  and  to  all  patents 
granted  and  applied  for  by  me  to  the  Jones 
Cold  Store  Door  Company  of  Washington 
County.  And  I  do  expressly  agree  that  I 
will  not  patent  and  dispose  of  to  any  other 
corporation,  concern,  or  company  any  device, 
thing,  article,  or  part  thereof  in  the  line  of 
the  business  hereinbefore  referred  to  for  a 
period  of  five  years  from  the  date  hereof, 
but,  in  the  evmt  of  such  a  change  conceived 
of  or  invented  by  the  said  Jones  of  any  of 
the  patents  or  devices  in  use,  then  the  said 
Jones  agrees  to  submit  the  same  to  the  said 
company  or  corporation  for  their  adoption, 
approval,  or  acceptance,  and  If  the  same  shall 
not  be  accepted,  and  a  price  therefor  shall 
not  be  agreed  upon,  the  same  shall  be  wlth- 
drajvn  by  the  said  Jones,  who  hereby  express- 
ly agrees  that  he  will  not  dispose  of,  transfer 
or  assign  to  any  other  person,  corporation, 
or  company  any  such  patent,  device,  or  thing 
for  the  period  above  set  fortli,  to  wit,  five 
years."  The  record  shows  that,  in  accord- 
ance with  the  terms  of  the  agreement,  the 
appellee^  Jones,  on  or  about  the  2d  day  of 
March,  1806k  assigned  and  transferred  In 
writing  to  the  appellant  corporation  his  right, 
title,  and  Interest  to  a  patent,  and  patent 
right,. for  "refrigerator  door  fasteners,"  and 
also  his  right  to  a  certain  Invention  known 
as  a  "refrigerator  door  hinge,"  for  which  let- 
ters patent  had  been  applied  for.  These  two 
assignments  and  transfers  were  duly  entered 
for  record  in  the  Patent  Oflice  of  the  United. 
States  and  recorded  among  the  "Transfers 
of  Patents."  The  appellee  thus  agreed  that 
he  would  not  patent  and  dispose  of  any  de- 
vice, thing,  article,  or  part  thereof  In  the 
line  of  business  to  t>e  carried  on  with  the  pat- 
ents assigned  for  the  period  of  five  years; 
and,  further,  he  agreed,  in  the  evrat  of  such 
a  change  conceived  of  or  invented  of  any  of 
the  patents  or  devices  In  use,  to  submit  the 
same  to  the  corporation  for  their  adoption, 
approval,  or  acceptance,  and,  If  the  sanie 
should  not  be  accepted  upon  a  price  to  be 
agreed  upon,  the  same  should  be  withdrawn 
by  him.  And  lie  further  expressly  agreed 
that  he  would  not  dispose  of,  transfer,  or 
assign  any  such  patent,  device,  or  thing  so 
withdrawn  for  the  space  of  five  years  from 
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the  date  of  tbe  contract  The  appellee  re- 
mained a  member  of  the  corporation,  as  one 
of  Ita  principal  officers,  until  the  17th  of  Ap- 
ril, 1907,  when  be  sold  and  transferred  all  of 
his  stock,  and  severed  his  connection  with  the 
business. 

By  tbe  seventh  paragraph  of  the  bill  it 
is  averred  that,  notwithstanding  tbe  sale, 
assignment  of  tbe  letters  patent,  and  of  the 
application  for  letters  patent  and  In  violation 
of  the  written  agreement,  the  defendant  Is 
now  engaged  in  the  manufacture  and  sale 
of  cold  store  doors  with  their  appurtenances 
and  equipment,  and  that  he  was  using  in 
the  construction  and  manufacture  of  these 
doors  tbe  very  device  and  plans  which  he  had 
sold,  assigned,  and  transferred  to  the  corpora- 
tion, and  which  the  plaintlfT  corporation  Is 
now  using  in  their  business.  By  the  eighth 
paragraph  of  the  bill  It  Is  alleged  that  the 
said  defendant  on  or  about  the  15th  day  of 
October,  1907,  In  pursuance  of  the  terms  of 
the  said  agreement,  notified  tbe  plaintiff  by 
letter  that  he  would  have  for  their  inspec- 
tion a  "self-tightening  fastener  and  self-ad- 
justing l^nge,"  and  calling  upon  the  plaintiff 
to  purchase  the  right  to  manufacture  and  sell 
said  devices,  but  the  said  plaintiff  did  not 
desire,  and  does  not  now  desire,  to  acquire 
the  said  devices  as  offered,  but  the  defend- 
ant, in  violation  of  the  terms  of  the  said 
agreement,  did  not  withdraw  the  said  devices, 
but  is  engaged  in  the  manufacture  and  sale 
of  the  same.  By  the  tenth  paragraph  It  is 
further  averred  that  it  is  the  manifest  in- 
tention and  purpose  of  the  defendant,  in 
violation  of  the  terms  and  spirit  of  the  said 
agreement,  to  engage  in  the  manufacture 
and  sale  of  cold  store  doors  and  appurte- 
nances and  of  other  equipment  In  connection 
therewith,  similar  In  kind  and  character  with 
that  sold,  transferred,  and  assigned  to  the 
plaintiff.  The  defendant  in  his  answer  to 
the  seventh  paragraph  denies  that  he  has 
used  any  of  the  patents  or  patent  rights  as- 
signed and  transferred  to  the  plaintiff,  as 
set  forth  in  the  article  of  agreement.  And 
in  his  answer  to  tbe  eighth  paragraph  he 
avers  that  the  self-tightening  fastener  and 
self-adjusting  hinge  as  now  manufactured 
and  sold  by  him,  which  was  submitted  to  the 
plaintiff,  is  an  entirely  different  fastener 
and  hinge  from  that  patented,  sold,  and  trans- 
ferred by  the  defendant  to  the  plaintiff.  The 
fundamental  question,  then,  raised  by  the 
pleadings,  and  one  of  the  grounds  upon  which 
the  intervention  of  the  court  Is  sought  by 
injunction,  la  the  infringement  upon  the  rights 
of  the  plaintiff  as  the  assignee  and  owner  of 
tbe  patent  rights  assigned  by  the  defendant. 
Tbe  case,  therefore,  being  one  directly  In- 
volving the  infringement  of  patent  rights  un- 
der tbe  patent  laws,  the  federal,  and  not  the 
state,  courts,  would  have  Jurisdiction  to  grant 
the  relief  under  the  prayer  of  the  bill.  The 
rule  is  well  settled  that  the  state  courts  may 
determine  what  the  contract  Is  and  In  whom 


the  patent  is  vested,  but  It  has  no  right  to 
say  that  a  party  shall  be  enjoined  from  using 
tbe  patent  In  dispute  or  In  any  way  pass  up- 
on any  question  arising  as  to  its  Infringement. 
Continental  Store  Service  Co.  v.  Clark,  100 
N.  Y.  365k  3  N.  a  335;  Pratt  v.  Paris  Gas- 
light Co.,  168  U.  a  255,  18  Sup.  Ct  62,  42 
L.  'EH.  458.  In  this  case  one  of  the  allega- 
tions of  the  bill  is  that  the  defendant  is  us- 
ing the  devices  covered  by  the  patents,  and 
the  defendant  is  infringing  upon  its  rights 
secured  by  the  patents.  It  is  not  then  a  case 
where  the  question  of  patent  rights  are  only 
collaterally  involved,  but  where  the  question 
is  directly  presented,  as  to  the  Inftlngmeut 
of  the  patents  held  by  tbe  plaintiff.  This 
question  is  manifestly  beyond  the  Jurisdiction 
of  this  court,  and  can  be  determined  in  a 
federal  court  Having  reached  the  conclusion 
that  this  court  has  no  Jurisdiction  to  deter* 
mine  the  issue  raised  under  the  sixth,  sev- 
enth, eighth,  and  tenth  paragraphs  of  the  bill, 
we  come  to  the  second  question  in  the  case, 
as  raised  by  tbe  fourth  and  fifth  paragraplis 
of  the  bill,  involving  the  true  constructldn  of 
the  agreement,  and  what  the  contract  is. 

By  the  first  clause  of  the  contract  in  dis- 
pute the  defendant  assigned  and  transferred 
to  the  corporation  all  his  patents  granted, 
applied  for  or  pending,  relating  to  the  pur- 
poses of  the  business,  and  the  assignments 
were  duly  made  to  tbe  company.  Manifest- 
ly, then,  he  could  not  afterwards  use  the  pat- 
ents or  manufacture  articles  under  them, 
because  such  use  would  be  an  Infringement 
on  the  original  patents,  and  in  direct  viola- 
tion of  the  patent  laws  of  the  United  States, 
which  provide  that  every  patent  shall  grant 
to  the  patentee,  his  heirs  or  assigns,  the  ex- 
clusive right  to  make,  use,  and  vend  the  in- 
vention and  discovery.  But,  even  if  the  al- 
legations of  the  bill  were  sustained  in  this 
respect,  it  would  be  a  case  arising  under  tbe 
patent  laws,  and,  aa  we  have  seen,  the  state 
courts  would  have  no  Jurisdiction  to  grant  re- 
lief. The  second  clause  of  the  agnreement  we 
think  refers  to  not  patenting  and  disposing 
of  some  new  or  changed  articles.  The  lan- 
guage of  the  clause  is  "tliat  I  do  expressly 
agree  I  will  not  patent  and  dispose  of  any 
device,  etc.,  or  part  thereof  in  tbe  line  of  the 
business,  to  be  conducted  with  the  patents 
assigned."  It  does  not  refer  to  articles  made 
under  tbe  original  patents,  but  those  made 
under  some  new  patents,  because  it  further 
provides  that,  in  the  event  of  such  a  change 
of  any  patents  or  devices  in  use  (meaning  a 
change  conceived  of  or  invented  by  a  new 
patent),  then  he  agrees  to  submit  the  same 
(that  Is,  the  changed  patent,  or  device),  and. 
If  the  same  (meaning  the  new  patents  and 
articles  under  them)  is  not  accepted  and  a 
price  not  agreed  on,  the  same  shall  be  with- 
drawn, and  that  he  will  not  dispose  of,  trans- 
fer, or  assign  to  any  other  person  any  such 
patent,  device,  or  thing  (meaning  a  new  pat- 
ent or  article  under  It).    Now,  there  is  no 
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averment  in  the  bill  or  proof  in  the  record 
that  the  defendant  Is  attempting  to  patent  or 
dispose  of  Bome  new  or  changed  article  in 
violation  of  this  clause  of  the  agreement.  On 
the  contrary,  the  defendant  avers  in  his  an- 
swer that  he  has  not  patented  and  disposed 
of  any  device,  thing,  article,  or  part  thereof 
in  the  line  of  the  bufiifless  referred  to,  and 
this  averm^it  appears  to  be  supported  by 
tbe  testimony.  But,  assuming  the  construc- 
tion of  the  contract  urged  by  the  appellants 
Is  correct,  we  are  of  opinion  that  the  contract 
is  void  and  invalid,  and  cannot  be  enforced, 
because  it  is  in  general  restraint  of  trade,  un- 
reasonable, and  against  public  policy.  Ouer- 
and  T.  Dandelet,  32  Md.  561,  S  Am.  Rep.  164; 
Warfleld  v.  Booth,  33  Md.  63;  LufUn  Rule 
Company  v.  Prlngeli,  57  Ohio,  596*  49  N.  B. 
1080,  41  li.  R.  A.  186,  68  Am.  St  Rep.  736; 
24  A.  &  m  Bnc.  of  Law  (2d  Ed.)  p.  849. 
There  was  no  ground  whatever  in  the  al- 
legations of  the  bill  or  on  tbe  record  to  war- 
rant the  relief  sought  in  this  case  by  way 
of  injunction,  so  without  prolonging  this 
opinion,  by  discussing  the  other  questions 
raised  in  the  briefs,  we  shall  afllrm  the  de- 
cree appealed  from  dissolving  the  preliminary 
Injunction  and  dismissing  tbe  bill. 

Decree  affirmed  and  bill  dismissed,  with 
costs  to  the  appellee. 


(IW  Hd.  SSI) 

BERNHEIMER  BROS.  v.  BAGEB. 

(Court    of    Appeals   of   Maryland.      June    25, 
1908.) 

1.  Appeal  ano  Ebbob  —  Habmucbb  BJbbob— 
AoMTSsioN  OF  Evidence. 

The  admission  of  evidence  which  could  not 
injure  tbe  party  appealing  is,  at  most,  hann- 
lesB  error. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Si  4153-4160.] 

2.  Masteb  ano  Sebvant— Mabtbb'b  Liabii.- 
rrr  fob  Injdbies— Actions— Questions  fob 
JUBY— Negmgence. 

In  an  action  for  injuries  to  a  servant  from 
the  fallinf;  of  a  brace  placed  against  a  vrall 
where  plaintiff  was  at  vrork,  evidence  as  to  the 
unsafe  manner  of  erecting  the  brace  and  tbe 
liability  of  excavation  about  the  supporting 
bank  held  sufBcient  to  go  to  the  jury  on  the 
question  of  defendant's  negligence  in  failing  to 
provide  a  safe  place  to  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di^. 
vol.  34,  Master  and  Servant,  J!  1010-1031.] 

8.  Same— Duty  of   Mabteb— Safe  Place  to 
WoBK— Unusual  Conditions— Effect. 
Where   extraordinary   conditions   arise   in- 
creasing the  danger  in  excavating  for  a  fonnda- 
tion,  and  the  lives  of  those  who  are  to  work  in 
tbe  place  are  at  stake,  the  owners  and  those 
representing  them  should  not  be  satisfied  with 
tbe  ordinary  measures  of  securing  a   prop   to 
an    adjacent    building,    notwithstanding    there 
would   ordinarily   be   but   little   or  no   danger 
,  therefrom. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §  267.] 
4.  Same— Cabb  Requibed  of  Masteb. 

The   master   must   exercise   ordinary   and 

reasonable  care  to  avoid  unnecessary  injuries  to 

bis  servant  in  the  course  of  his  employment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  34,  Master  and  Servant  S  267.] 


5.  Same — Delegation  of  Duty — Safe  Place 
to  Wobk. 

While  a  master  may  delegate  to  others  cer- 
tain duties,  he  cannot  delegate  the  duty  of  pro- 
viding a  safe  place  for  employes  to  work,  and 
negligence  of  alleged  fellow  servants  who  erect- 
ed a  prop,  the  falling  of  which  injured  plaintiff, 
is  no  defense  to  an  action  against  the  master 
for  damages. 

.   [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  392-399.] 

6.  Same  —  Exceptions  to  Rule  Requibino 
Safe  Place— Risk. 

Where  a  place  is  out  of  repair  and  danger- 
ons,  and  the  employe  undertakes  to  make  it 
safe,  he  assumes  the  additional  risk  arising  from 
the  work,  or  place,  or  if  he  accepts  an  employ- 
ment or  continues  in  it  with  knowledge  of  the 
danger,  he  cannot  ordinarily  hold  his  employer 
liable,  for  otherwise  repairs  in  dangerous  places 
could  not  be  made  without  such  employer  be- 
coming in  effect  an  insurer  of  the  employes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  SI  551-55a] 

7.  Same— Assumption  of  Rise. 

A  master  employing  a  servant  impliedly 
agrees  that  there  is  no  danger  in  the  plac& 
tools,  and  macliinery  other  than  is  obvious  and 
necessary,  and  where  a  prop  against  a  building, 
near  where  the  excavation  at  which  plaintiff 
was  working,, bad  been  braced  against  a  timber, 
the  top  of  which  was  against  an-  adjoining  build- 
ing and  the  lower  end  beneath  the  surface  of 
the  ground,  so  that  plaintiff  could  not  tell  how 
deep  it  extended,  and  he  had  nothing  to  do  with 
the  prop  or  its  erection,  he  had  a  right  to  as- 
sume that  it  was  properly  placed,  and  did  not 
assume  the  risk  from  improper  placing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  551-558.] 

8.  Same— Neolioence  or  Independent  Con- 
tbactob— Effect. 

On  account  of  exeavatione  for  the  founda- 
tion of  a  building  which  would  go  beneath  that 
of  an  adjacent  building,  a  brace  was  placed  by 
defendant  the  builder,  against  the  adjacent 
building.  The  biace  rested  against  a  timber 
placed  against  a  building  on  the  lot  to  be  ex- 
cavated, and  its  bottom  rested  on  brick  beneath 
the  surface  of  a  bank  at  the  base  of  that  build- 
ing; the  job  of  removing  the  buildings  on  the 
lot  and  excavating  was  let  to  another  con- 
tractor; a  servant  of  the  contractor  dug  at 
tbe  bank  where  the  foot  of  the  brace  was 
placed,  and  the  brace  was  loosened  and  fell, 
injuring  defendant's  servant  The  most  that 
had  been  done  to  insure  the  safety  of  the 
prop  after  it  was  placed,  was  to  tell  one  of 
the  excavation  contracting  firm  not  to  disturb 
the  bank  in  question.  Held,  that  defendant 
was  not  released  from  liability  by  the  doctrine 
of  independent  contractor,  for  one  on  whom 
positive  duties  are  imposed  by  law  cannot  avoid 
liability  for  injuries  resulting  from  failure  to 
perform  them  by  employing  a  contractor  for 
the  purpose,  and  tbe  fact  that  the  injuries  re- 
sulted from  tbe  negligence  of  the  contractors  or 
their  servants  would  tie  no  defense. 

[Ed.  Note. — For  cases  in  point,  see  CJent  Dig. 
vol.  34,  Master  and  Servant,  |  175.] 

9.  Same  — Bubden  of  Fboof  —  Aitibmativb 
Defense. 

While  a  plaintiff  in  an  action  for  personal 
injuries  must  not  in  presenting  his  testimony, 
show  that  he  failed  to  use  due  care,  yet  if  con- 
tributory negligence  or  any  distinct  afSrmative 
matter  of  defense  is  relied  on  by  the  master, 
the  burden  is  on  him  to  prove  it. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §  908.] 

Appeal  from  Ckiurt  of  Common  Pleas  of 
Baltimore  City ;  Henry  D.  Harlan,  Judge. 
Action  by  George  Bager  against  Bernhelm- 
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er  Bros,  for  pereonal  Injarles.  From  a  Judg- 
ment tor  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  BOTD,  G.  J.,  and  BRISCOE, 
PBARCB,  SCaaMUOKER,  BURKE,  WORTH- 
INGTON,  and  HENRI,  JJ. 

Albert  E.  Donaldson,  for  appellanta  S.  S. 
neld,  for  appellee. 

BOTD,  O.  J.  This  is  an  appeal  from  a  Judg- 
ment obtained  by  the  appellee  against  the  aR- 
pellants  for  Injuries  sustained  by  the  former 
by  reason  of  the  alleged  negligence  of  the  lat- 
ter. The  defendants  were  engaged  In  the  con- 
struction of  a  building  In  the  city  of  Balti- 
more, and  the  plaintiff  was  employed  by  them, 
OS  a  laborer.  At  the  time  of  the  Injury  he 
was  at  work  in.  the  cellar  on  the  excavation 
for  the  foundation.  The  lot  of  the  appellants 
fronts  on  the  north  side  of  Fayette  street 
and  runs  back  to  Marlon  street — adjoining 
on  the  west  side  a  building  known  as  "Nixon's 
Hotel."  In  making  a  foundation  of  suffldoit 
depth,  it  became  necessary  to  underpin  a  part 
of  the  NIzon  wall,  as  the  foundations  of  the 
Bemhelmer  building  went  below  the  level  of 
those  of  the  Nixon  property.  A  prop  was  put 
against  the  Nlzon  wall,  at  a  point  about  25 
feet  above  the  ground,  and  the  other  end  rest- 
ed on  a  piece  of  Joist  placed  against  the  rear 
ead  of  a  wall  of  the  kitchen  of  one  of  the 
^ulIdlngs  on  the  appellants'  property,  which 
was  being  torn  down.  The  witnesses  differed 
as  to  the  length  of  the  prop,  but  It  was  ap- 
parently 42  feet  long.  The  Joist  which  was 
2  inches  thick  and  12  Inches  wide  rested,  at 
the  bottom,  upon  some  bricks  which  were  In 
a  bank  of  sand  and  clay,  and  described  as  the 
iootlng  of  the  wall.  A  few  feet  above  the 
bank  a  cleat  was  nailed  to  the  Joist,  and  the 
lower  end  of  the  prop  rested  on  it  The  prop 
was  constructed  of  two  timbers  about  6  by  6 
Inches,  spliced  together  by  boards  6  inches 
wide  and  2  Inches  thick  nailed  on  the  four 
irtdes,  and  there  was  a  brace  under  it  made  by 
what  is  called  a  "king  piece"  which  was  at 
right  angles  to  It,  and,  from  the  end  of  that, 
boards  were  run  up  obliquely  to  the  prop  for 
the  purpose  of  making  It  more  rigid.  Boards 
were  also  run  from  the  prop  to  the  wall  of 
a  house  on  Fayette  street,  which  was  parallel 
with  the  prop,  and  were  fastened  to  the  win- 
dow frames  of  that  house.  There  were  also 
some  props  against  the  house  on  Fayette 
street  which  extended  under  the  large  one 
spoken  of,  although  not  placed  there  to  sup- 
port the  latter.  The  appellee  was  working 
under  the  main  prop  when  It  fell,  and  one  of 
the  boards  which  was  broken  off  strudc  him, 
causing  the  Injuries  complained  of. 

Two  exceptions  were  taken  to  the  admis- 
sibility of  evidence,  but  as  the  first  question 
objected  to  was  answered  in  such  way  as 
could  not  possibly  do  the  appellants  any  in- 
Jury,  it  will  be  unnecessary  to  further  refer 
to  it  The  plaintiff  first  offered  evidence  to 
show  that  the  witness  was  comi>etent  as  an 


expert,  and  then  asked  Mm  «  hypothetical 
question  as  to  whether  it  was  safe  to  con- 
struct a  prop  as  therein  stated.  He  replied 
that  it  was  a  hard  question  to  answer,  and 
did  not  express  an  opinion.  Another  was 
then  asked  blm,  and  the  witness  replied:  "If, 
as  you  say,  the  board  was  supported  on  sand, 
and  didn't  have  a  wld^  base  to  support  It,  it 
naturally  wasn't  safe;  sand  makes  a  good 
foundation  when  confined  and  well  surround- 
ed." It  is  difficult  to  see  how  that  answer 
could  injure  the  defendants,  especially  when 
taken  In  connection  with  his  cross-examina- 
tion. What  he  said  could  scarcely  be  dis- 
puted. It  Is  therefore  useless  to  discuss  those 
exceptions,  for  if  there  was  any  error  In  per^ 
mlttlng  the  questions  to  be  asked  the  an- 
swers were  harmless. 

The  remaining  bill  of  exceptions  presents 
the  rulings  on  the  prayers.  The  court  grant- 
ed the  first,  second,  fourth,  and  fifth  offered 
by  the  plaintiff,  and  rejected  all  (11)  offered 
by  the  defendants.  It  also  overruled  special 
exceptions  to  the  second  and  third  of  tlie 
plaintiff,  but  as  it  rejected  the  third  the  spe- 
cial exception  to  it  need  not  be  considered. 

We  win  first  consider  those  of  the  defend* 
ants.  The  first,  second,  and  third  sought  to 
take  the  case  from  the  jury  on  the  ground 
that  there  was  no  legally  sufficient  evidence 
to  entitle  the  plaintiff  to  recover.  As  tbm 
first  and  third  referred  to  the  pleadings,  we 
will  examine  the  declaration.  It  alleges  that 
the  defendants  "negligently  and  Insecurely 
constructed"  the  prop,  or  beam,  as  it  is  there- 
in called;  "that  because  of  the  negligence 
and  carelessness  of  the  defendants  in  erecting 
and  constructing  said  beam  insecurely  and 
unsafely  etaid  beam  fell  down,  striking  the 
plaintiff  while  he  was  attending  to  his  work, 
and  without  notice  or  warning";  and  that 
"although  It  was  the  duty  of  said  defendants 
to  furnish  said  plaintiff  a  safe  place  to  do  hla 
work  and  safe  surroundings  yet  they  neglect- 
ed to  do  80,  and  because  of  the  negligent  way 
in  which  the  defendants  erected  and  put  in 
position,  extending  from  one  side  of  the  build- 
ing on  which  they  employed  the  plaintiff  to 
the  other  side  thereof,  a  long  heavy  beana 
whldi  fell  by  reason  of  said  defendants'  neg- 
ligence, and  which  the  defendants  knew  said  . 
beam  was  dangerously  constructed,  but  tbe 
plaintiff  did  not  know  it,"  etc.  It  will  be 
observed  that  while  the  negligence  relied  oa 
refers,  for  the  most  part  at  least,  to  the  in- 
secure and  unsafe  erection  and  construction 
of  the  beam,  tbe  narr.  also  alleges  that  tbe 
beam  "fell  by  reason  of  said  defendants'  neg- 
ligence"; not  by  reason  of  defendants'  said 
negligence.  Just  what  was  Intended  by  that 
expression  Is  not  altogether  clear,  but  it  ap- 
parently did  not  mean  to  confine  the  negli- 
gence to  tbe  erection  of  the  prop,  although 
it  does  not  seem  to  us  to  be  very  material  in 
considering  these  prayers.  Mr.  Pceston,  the 
building  Inspector  of  the  dty,  and  others  said 
that  the  prop  was  safe  in  the  way  in  which 
it  was  erected.   Mr.  Preston  not  only  occupies 
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that  official  poaltKni,  bat  b«  was  also  In  the 
employ  of  the  appellants,  and  was  one  of  the 
defendants  In  this  case,  although  It  was  snb- 
seqnently  non  pros'd  as  to  him. 

Bnt  notwithstanding  the  evidence  of  M(. 
Preston  and  others,  there  were  facts  before 
the  Jury  from  which  they  were  authorized 
to  conclude  that  the  prop  was  not  securely 
and  safely  erected.  It  conld  not  be  expected 
that  those  that  bad  been  connected  with  Its 
erection  would  testify  to  anything  other  than 
what  th^  did— Indeed,  it  wonld  be  doing 
them  an  Injustice  to  say  that  they  did  not 
bellere  that  it  was  properly  erected,  as  It 
would  have  been  gross,  if  not  criminal,  negli- 
gence on  their  part  to  place  It  in  such  a 
position,  unless  they  did  so  bellere.  But  the 
plaintiff  and  the  Jury  were  not  concluded  by 
tbeir  opinions.  It  was  admitted  that  when 
the  prop  was  erected  a  contract  had  been  let 
to  George  W.  Howser  &  Ck>.  to  tear  down  all 
the  old  balldtngB  on  the  lot  and  excavate  the 
cellar,  which  Indnded  the  ultimate  removal 
of  the  bank  upon  which  the  prop  rested.  Of 
course,  we  do  not  mean  that  it  was  intended 
by  the  appellants,  or  those  acting  for  them, 
that  the  bank  should  be  removed  while  the 
prop  was  still  on  it,  bat  it  must  have  been 
understood  that  they  would  excavate  near 
the  bank,  and  they  knew  they  would  even- 
tually remove  it.  Mr.  Townsend,  the  fore- 
man of  the  appellants,  testified  that  the  bank 
was  4  or  5  feet  wide  on  the  top,  sloped  down 
on  a  grade  of  about  45  degrees,  and  was 
about  6  feet  high.  He  also  said  that  the 
Joist,  against  which  the  lower  end  of  the  prop 
rested,  was  at  or  about  the  end  of  the  wall 
of  an  old  kitchen,  in  the  rear  of  the  lot  At 
the  time  of  the  accident  the  kitchen  wall  had 
been  taken  down  to  the  first  fioor,  and  the 
Joists  and  floor  bad  been  taken  out  The  wall 
was  still  about  7  or' 8  feet  above  the  bank, 
and  there  was  a  cross-wall  at  the  corner, 
which  Mr.  Townsend  said  strengthened  It 
The  Joist,  set  up  against  the  wall,  was  not 
nailed  or  fastened  to  it,  and,  in  the  language 
of  the  plaintiff,  "it  led  down  Into  the  ground 
a  little,  only  for  a  short  ways,"  "there  were 
only  two  courses  of  brick  there,  and  they 
were  loosened,  and  there  was  no  strength  at 
all  to  carry  the  prop,  except  Just  the  footing 
where  it  was  on."  It  was  shown  that  before 
the  accident  he  did  not  know  how  the  prop 
was  fastened  or  how  deep  the  Joist  was  In 
the  bank,  and  that  no  warning  had  been  given 
to  him  about  it  Mr.  Townsend,  Mr.  Preston, 
and  other  witnesses  said  that  it  was  not 
necessary  to  fasten  the  Joist  to  the  wall,  or 
put  the  end  of  it  In  the  ground,  as  the  weight 
end  pressure  of  the  prop  would  keep  It  In 
position.  But  the  fact  is  that  something 
caused  the  prop  to  slide  off  the  Joist,  and 
the  east  end  of  it  fell  clear  (north)  of  the 
comer  of  the  wall,  and  the  joist  also  fell 
down  after  the  prop  fell.  The  west  end  of 
the  prop,  after  it  fell,  rested  on  the  three 
props  which  bad  been  placed  against  the 
north  wall  of  the  building  on  Fayette  street ; 


they  having  undoubte<tiy  been  the  means  of 
saving  from  Injury — ^possibly  death— other 
men  working  under  the  large  prop. 

There  was  therefore  some  evidence  before 
the  Jury  from  which  they  could  properly  draw 
the  Inference  that  the  prop  had  not  originally 
been  safely  erected — especially  In  view  of 
the  fact  that  the  ground  was  Intended  to 
be  excavated  at  and  about  the  bank,  and 
that  the  bank  itself  would  eventually  be  re- 
moved. If  the  appellants'  theory  be  correct- 
that  the  accident  was  occasioned  by  a  color- 
ed man  named  Moeby  digging  on  the,  bank- 
then  there  did  occur  Just  what  might  rea- 
sonably have  been  anticipated.  Mosby  tea- 
tifled  that  on  the  morning  the  prop  fell  he 
was  told  by  his  employer,  Mr.  Shott,  of  the 
firm  of  Howser  &  Co.,  to  dig  on  the  bank, 
and  that  he  was  digging  about  two  feet  from 
the  foot  of  the  prop  when  it  fell;  that  he 
did  not  strike  It,  and  no  one  had  warned  him 
not  to  dig.  Mr.  Townsend  testified  that  he 
had  notified  either  Mr.  Shott  or  Mr.  Radecke^ 
the  foreman  of  Howser  &  Co.,  not  to  allow 
the  bank  of  earth  to  be  disturbed,  but  he 
was  not  certain  which  of  them  he  so  notified, 
and  thought  it  was  Mr.  Radecke.  At  any 
rate  Mosby  said  Mr.  Shott  told  him  to  do 
the  digging,  and  even  if  Mr.  Townsend  noti- 
fied both  of  them,  it  only  shows  the  necessi- 
ty of  not  taking  chances,  and  merely  rel;>- 
ing  on  such  instructions,  instead  of  fixing 
the  prop  in  the  beginning  in  a  way  that  it 
would  not  be  liable  to  be  thrown  down  by 
the  carelessness  or  Ignorance  of  others. 
There  was  not  even  a  notice  placed  on  the 
bank,  warning  the  workmen  not  to  dig  or 
otherwise  disturb  It  There  is  certainly 
nothing  In  the  evidence  that  would  necessar- 
ily convince  a  Jury  that  the  Joist,  or  some 
kind  of  timber,  could  not  have  been  placed 
deep  enough  and  be  fastened  to  the  wall, 
so  as  to  make  it  safer  than  it  was,  and 
wben  It  was  known  that  a  contract  had  been 
let  to  make  the  excavations,  including  that 
very  bank,  it  was  not  an  unreasonable  pre- 
caution to  require  to  be  taken.  When  the 
lives  and  limbs  of  those  who  were  to  work 
in  that  place  were  at  stake,  the  appellants, 
and  those  representing  them,  ought  not  to 
have  been  satisfied  with  the  ordinary  means 
of  securing  a  prop  from  which  there  would 
be  little  or  no  danger,  when  somewhat  ex- 
traordinary conditions  existed— owing  in  part 
to  their  undertaking  to  place  the  control  of 
the  excavation  In  the  hands  of  others. 

The  master's  liability  for  personal  In- 
juries to  his  servant  is  one  of  the  most  fa- 
miliar subjects  in  courts  of  law,  by  reason 
of  the  great  multitude  of  people  occupying 
that  relation,  but  the  liability  varies  very 
much,  according  to  the  circumstances  of  each 
particular  case.  Certain  general  principles 
are,  however,  wdl  established,  and  It  only 
remains  to  apply  some  of  them  to  the  facts 
in  this  case.  It  Is  a  fundamental  rule  that 
the  master  must  exercise  ordinary  and  tea- 
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sonable  care  to  avoid  inmecessary  Injuries 
to  his  servant.  In  the  course  of  his  employ- 
ment While  he  Is  permitted  to  delegate  to 
others  certain  duties  there  are  some  which 
he  cannot  relieve  himself  of,  or  avoid  the 
responsibility  for,  if  there  be  a  failure  to 
discbarge  them  to  the  Injury  of  the  servant 
One  that  is  required  of  him,  tn  this  as  well 
as  in  other  jurisdictions  is  providing  and 
maintaining  safe  machinery  and  appliances 
and  a  reasonably  safe  place  for  the  work 
undertaken  by  the  servant.  Necessarily  there 
are  some  exceptions  to  these  as  well  as  to 
most  general  rules.  For  example,  where  a 
place  is  out  of  repair  and  dangerous,  and  the 
employs  undertakes  to  make  It  safe,  he  as- 
sumes the  additional  risk  arising  from  the 
existing  condition  of  the  work  or  the  place. 
Bckhardt  v.  Lazaretto  Co.,  00  Md.  192,  44 
AM.  1017.  So  if  he  accepts  an  employment, 
(tr  continues  In  It,  with  knowledge  of  the  dan- 
ger, he  cannot  ordinarily  hold  his  employer 
liable,  and  other  like  lllustrationB  might  be 
given.  If  such  were  not  the  law,  an  employ- 
er could  not  have  repairs  made  In  danger- 
ous places,  without  in  effect  becoming  an 
insurer  of  his  employe. 

But  are  such  exceptions  applicable  to  this 
case?  There  were,  of  course,  certain  risks 
which  the  appellee  assumed,  injuries  from 
which  his  employers  would  not  be  liable  for, 
but  when  be  went  into  the  place  where  he 
was  engaged  to  work  he  had  a  right  to  as- 
sume that  his  employers  had  exercised  rea- 
sonable care  in  securing  this  prop,  which 
had  been  erected  before  he  went  there,  and 
that  the  place  at  which  he  had  been  put  to 
work  was  reasonably  safe.  He  was  not  en- 
gaged in  making  It  safe,  but  was  working 
in  a  place  which  presumably  had  been  made 
safe,  excepting  in  so  far  as  the  work  he  was 
doing  was  likely  to  make  It  unsafe.  As  was 
■aid  in  B.  &  O.  R.  R.  Co.  v.  Baugh,  149  U. 
8.  368,  13  Sup.  Ct.  014,  87  L.  Ed.  772,  quoted 
with  approval  in  Am.  Tobacco  Co.  v.  Strick- 
ling,  88  Md.  504,  41  AtL  1084,  69  L.  R.  A.  909: 
"A  master  employing  a  servant  impliedly 
engages  with  him  that  the  place  in  which 
be  is  to  work  and  the  tools  or  macfalnery 
wlth  which  he  is  to  work,  or  by  which  he 
is  to  be  surrounded,  shall  be  reasonably  safe. 
It  is  the  master  who  is  to  provide  the  place 
and  the  tools  and  machinery,  and  when  he 
employs  one  to  enter  his  service  he  Implied- 
ly says  to  him  that  there  is  no  other  dan- 
ger In  the  place,  the  tools  and  the  machinery, 
tban  such  as  is  obvious  and  necessary."  It 
was  not  suggested  In  the  evidence  that  the 
appellee  had  any  cause  to  suspect  that  there 
was  any  danger  of  this  prop  falling,  and  it 
cannot  be  denied  that  it  was,  as  located, 
dangerous,  unless  it  was  properly  secured. 
The  bottom  of  the  joist  was  far  enough  in 
the  sand  to  be  hidden,  and  the  appellee  had 
the  right  to  assume  that  the  prop  was  safely 
erected.  We  are  of  the  opinion,  as  we  have 
already  Intimated,  tbat  there  was  sufficient 


evidence  of  the  want  of  sudi  reasonable 
care  as  was  required  In  placing  the  eastern 
end  of  the  prop  to  go  to  the  jury,  and  the 
first,  second,  and  third  prayers  of  the  de- 
fendants were  therefore  properly  rejected. 

The  defendants'  fourth  and  seventh  pray- 
ers were  offered  on  the  theory  that  as  Mos- 
by  was  in  the  employ  of  George  W.  Howser 
&  Co.,  and  they  were  independent  contract- 
ors, there  could  be  no  recovery.  It  may  be 
tbat  the  prop  would  not  have  fallen  if  Mos- 
by  had  not  dug  away  part  of  the  bank,  but 
inasmuch  as  there  was  some  evidence  that 
it  was  not  originally  placed  as  it  should  have 
been,  that  cannot  relieve  the  appellants.  We 
have  already  seen  that  they  employed  How- 
ser &  Co.  to  make  the  excavations,  and  tiiat 
included  in  their  contract  was  the  removal 
of  the  bank  on  which  the  prop  rested.  There 
Is  not  even  any  satisfactory  evidence  that 
the  appellants,  or  their  rq)resentatlves,  ever 
cautioned  Mr.  Shott,  or  any  one  except  Mr. 
Badecke,  not  to  disturb  the  bank,  and  the 
uncontradicted  testimony  of  Mosby  was  that 
he  was  Instructed  by  Mr.  Shott  to  dig  there. 
Mr.  Shott  doubtless  believed  that  the  appel- 
lants had  properly  secured  the  prop,  and  If 
it  had  been  secured  by  putting  th6  joist  lower 
into  the  earth,  or  by  fastening  It  to  the  wait, 
or  both,  the  digging  might,  and  in  all  proba- 
bility would,  not  have  disturbed  it  at  all. 
It  would  be  carrying  the  doctrine  of  inde- 
pendent contractor  beyond  what  the  law  au- 
thorizes to  permit  an  owner  of  property  to 
thus  insecurely  erect  a  dangerous  instru- 
ment over  where  his  employes  were  to  work, 
and  then  escape  the  result  of  his  negligence 
by  letting  the  work  to  be  done  to  a  contract- 
or. The  appellants  were  under  obligation  to 
use  reasonable  care  In  protecting  their  serv- 
ants  while  they  were  engaged  in  the  work, 
and  could  not  thus  shift  the  responsibility. 

The  general  rule  as  to  independent  con- 
tractors is  thus  qualified  by  the  authorities: 
"A  person  or  corporation  on  whom  positive 
duties  are  Imposed  by  law  cannot  avoid  lia- 
bility for  injuries  resulting  from  failure  to 
perform  such  duties,  by  employing  a  contract- 
or for  the  purpose;  nor,  in  such  a  case.  Is 
the  fact  tbat  the  Injuries  resulted  from  the 
contractor's  negligence  a  defense."  16  Am. 
&  Eng.  Ency.  of  Law,  197.  Illustrations  of 
that  rule  are  given,  and  on  page  199  of  that 
volume  it  is  said:  "A  master's  duty  to  fur^ 
nlsh  to  bis  employes  a  safe  place  to  work 
cannot  be  delegated  to  an  Independent  con- 
tractor." This  court  has  announced  similar 
views  In  several  cases.  In  City  &  S.  Ry.  Gow 
v.  Moores,  80  Md.  348,  30  Atl.  643,  45  Am. 
St  Rep.  345,  after  citing  De  Ford's  Case. 
30  Md.  170,  and  O'Donnell's  Case,  53  Md. 
110,  36  Am.  Rep.  395,  we  referred  to  Water 
Co.  V.  Ware,  16  Wall.  (U.  S.)  566,  21  L.  Ed. 
4S5,  where  the  question  is  fully  discussed, 
and  added  that  there  were  many  cases  in 
this  country  and  England  to  the  effect  that 
"when  the  employer  owes  certain  duties  to 
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tblrd  persons  or  to  the  public  in  tbe  ezecn- 
tion  of  a  work,  he  cannot  relieve  Iiimself 
from  liability  to  tbe  extent  of  that  duty,  by 
committing  the  work  to  a  contractor."  In 
Bonaparte  y.  WlBeman,  89  Hd.  12,  42  Atl. 
918,  44  UK.  A.  482,  Judge  Schmucker,  in 
considering  the  question,  referred  to  De 
Ford's  Case,  as  holding  that  "the  distinction 
is  well  established  between  the  cases  in 
which,  when  work  is  being  done  under  a 
contract,  an  injury  is  caused  by  negligence 
In  a  matter  collateral  to  the  contract  and 
those  In  which  the  thing  contracted  to  be 
done  causes  the  mischief.  In  the  former  class 
of  cases  the  employer  is  not  liable  for  the 
Injury  but  In  the  latter  he  is."  After  quot- 
ing from  Ohio  South.  R.  R.  Go.  t.  Morey,  47 
Ohio  St  207,  24  N.  .B.  269,  7  K  R.  A.  701, 
the  general  rule  as  to  Independent  contract- 
ors, he  further  quoted  from  that  case :  "But 
this  principle  has  no  application  where  the 
resulting  Injury,  instead  of  being  collateral 
and  following  from  the  negligent  act  of  the 
employs  alone,  is  one  that  might  hare  been 
anticipated  as  a  direct  or  probable  conse- 
quence o^  the  performance  of  the  work  con- 
tracted for.  If  reasonable  care  is  omitted  in 
the  course  of  its  performance.  In  such  case 
the  person  causing  the  work  to  be  done  will 
be  liable,  though  the  negligence  Is  that  of 
any  employs  of  an  independent  contractor." 
That  doctrine  was  thus  announced  In  Moorea' 
Case,  supra:  "Even  if  the  relation  of  prin- 
cipal and  agent,  or  master  and  servant,  does 
not,  strictly  speaking,  exist,  yet  the  person 
for  whom  the  work  is  done  may  still  be  lia- 
ble If  the  injury  Is  such  as  might  have  been 
anticipated  by  him,  as  a  probable  consequence 
of  the  work  let  out  to  the  contractor,  or  if 
It  be  of  such  character  as  must  result  in 
creating  a  nuisance,  or  if  he  owes  a  duty 
to  third  persons  or  the  public  In  the  execu- 
tion of  the  work."  So  without  referring  to 
other  questions,  such  as  the  statement  in 
the  prayers  that  the  undisputed  evidence 
shows  that  Howser  &  Co.  were  notified  and 
•warned  by  the  appellants  not  to  dig  away  or 
disturb  the  support,  we  think  the  fourth  and 
seventh  prayers  were  properly  rejected. 

The  fifth,  sixth,  ninth,  and  eleventh  pray- 
ers relied  on  the  defense  of  negligence  by  fel- 
low servants — either  in  erecting  the  prop  or 
digging  away  the  bank.  Without  discussing 
the  different  phases  of  that  question,  pre- 
sented by  the  prayers,  a  sufficient  answer 
to  them  Is  that  the  master  cannot  delegate 
his  duty  to  provide  a  reasonably  safe  place 
for  his  servants  to  work  In.  P.  B.  &  W.  R. 
Co.  V.  Devers,  101  Md.  341,  61  Atl.  418;  Bus- 
sell's  Case,  88  Md.  210,  44  Atl.  219;  Baker  v. 
Md.  Coal  Co.,  84  Md.  19,  35  Ati.  10,  and  oth- 
er authorities  that  might  be  cited.  There 
was  no  evidence  to  support  the  eighth  pray- 
er, in  reference  to  the  danger  being  obvious 
to  the  plaintiff  or  his  seeing  Mosby  removing 
tbe  bank.  It  is  not  only  contrary  to  the 
uncontradicted   testimony    of   the    appellee, 


but  Is  utterly  so  to  the  whole  theory  of  the 
appellants,  that  they  did  not  know  that  Mos- 
by was  digging  at  the  bank.  What  was  said 
in  tbe  recent  case  of  United  Ry.  &  Blec.  Co. 
T.  Cloman  (Md.)  to  be  found  in  69  Atl.  379, 
is  sufiSclent  to  show  that  we  do  tftt  approve 
of  such  prayers  as  the  tenth.  It  was  per- 
liaps  not  as  objectionable  as  it  was  in  that 
case,  but  it  was  liable  to  mislead  the  Jury. 
One  illustration,  in  addition  to  what  was 
said  in  Cloman's  Case  as  to  the  extent  of 
injuries  alleged  in  the  declaration,  will  suffice 
to  show  how  the  jury  might  be  misled. 
WhUe  it  is  true  that  a  plaintiff  in  cases  of 
this  character  must  not  in  presenting  his 
testimony  show  that  he  failed  to  use  due  care, 
yet  If  contributory  negligence,  or  any  distinct, 
affirmative  matter  of  defense,  be  relied  on 
by  the  defendant,  the  burden  is  on  him  to 
prove  It  Tucker  v.  State,  to  Use  of  John- 
son. 89  Md.  471,  4S  Ati.  778,  44  Atl.  1004,  46 
L.  R.  A.  181,  and  yet  the  Jury  might  not 
anderstand  the  distinction,  if  a  prayer  like  the 
tenth  is  granted. 

From  what  we  liave  already  said,  it  is 
apparent  that,  in  our  opinion,  there  was  no 
error  In  granting  the  first,  second,  and  fifth 
prayers  of  the  plaintiff,  or  in  overruling  the 
special  exception  to  the  second.  His  third 
was  rejected,  and  we  do  not  understand  the 
exception  to  tbe  fourth  to  be  urged.  It  Is 
the  ordinary  prayer  In  reference  to  the  meas- 
ure of  damages,  and  we  see  no  ground  for 
complaining  of  it. 

It  may  in  some  respects  be  a  hardship  on 
the  appellants  to  be  held  responsible  for  the 
injuries  sustained  by  the  appellee,  but  as  we 
find  no  reversible  error  in  any  of  the  rulings 
of  the  lower  court,  and  the  case  was  prop- 
erly submitted  to  the  Jury,  the  Judgment 
must  be  affirmed. 

Judgment  affirmed,  the  appellants  to  pay 
the  costd  aI>ove  and  below. 

O08  Md.  233) 

FRANCIS  V.  BBIGHAM-HOPKINS  CO. 
et  al. 

(Conrt  of  Appeals  of  Maryland.    June  24, 
1908.) 

1.  CoBPOBATioNs  —  OrriOEBS—SAi.ABiEs— Ex- 
cessive Salabies. 

A  corporation  with  a  capital  of  3,000  shares 
of  tbe  par  value  of  $100  each  was  engaged  in 
manaCactarine  hats.  The  president  of  the  cor- 
poration bought  all  tbe  goods  for  it,  amoiinting 
to  over  $500,000  per  year,  and  be  bad  also  sole 
charge  of  the  financial  business  of  the  concern, 
borrowing  large  sums  of  money,  and  individual- 
ly indorsing  paper  to  large  amounts.  The  treas- 
urer attended  personalljr  to  the  selling  of  tbe 
goods,  and  bad  supervision  over  subordinate 
salesmen.  He  sold  from  ^175,000  to  $250,000 
annually,  and  he  also  designed  all  the  styles. 
Tbe  net  profits  for  a  year  amounted  to  over 
^89,000.  A  member  of  a  clothing  manufactur- 
mg  firm  and  a  straw  hat  manufacturer  testi- 
fie>d  that  a  salary  of  $16,000  per  annum  for  tbe 
president  and  $11,000  for  Oie  treasurer  was 
not  excessive.  Held  to  authorize  a  finding  that 
the  salaries  were  not  excessive. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  S§  1341,  1342.] 
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2.  Saicb— Attthobitt  to  Fix  Salabies. 

Where  one  votes  for  his  own  salary  in  a 
board  of  directors  of  a  corporation,  pursuant  to 
the  authority  to  act  conferred  by  the  by-laws 
adopted  by  the  stockholders,  and  his  vote  is 
essential,  uie  burden  of  proof  is  on  him  to  show 
that  the  st^ary  is  just,  and  that  no  advantage 
has  been  taken  of  the  stockholders,  but  his  act 
ia  not  absolutely  void. 

SEd.  Note.— For  caaes^  in  point,  see  Cent  Dig. 
.  12,  Corporations,  ^  1338-1340.] 

8.  Same. 

A  by-law  of  a  corporation  providing  that 
the  compensation  of  the  president,  vice  presi- 
dent, and  secretary  and  treasurer  "shall  be 
designated  by  the  board  previous  to  their  elec- 
tion" ia  not  mandatory,  but  directory  merely, 
and  the  act  of  the  board  of  directors  in  fixing 
the  salaries  subsequent  to  the  election  of  the 
officers  is  valid. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  12,  Corporations,  IS  133S-1340.1 

Appeal  from  Clrcnlt  Court  No.  2  of  Bal- 
timore City;  James  P.  Oorter,  Judge. 

Two  s.uita  by  Isaac  H.  FranclB,  Jr.,  against 
the  Brigbam-Hopklus  Company  and  others. 
The  causes  were  consolidated,  and  heard  and 
determined  together.  From  a  decree  dlsr 
missing  the  bills,  complainant  appeals.  Af- 
firmed. 

Tbe  following  is  the  opinion  of  the  trial 
court: 

"Tbe  Brigham-Hopkins  Company  of  Bal- 
timore City  at  the  time  of  the  occurrence 
of  tbe  acts  in  this  suit  complained  of,  viz., 
In  the  years  1905  and  1906,  was  a  corporation 
duly  Incorporated  under  the  general  laws  of 
Maryland,  having  become  so  in  the  year  1890, 
when  Its  certificate  of  incorporation  was 
filed  In  the  clerk's  office  of  the  superior  court 
of  Baltimore  City.  Its  business  was  that  of 
manufacturing  hats;  its  capital  stock  at 
the  time  in  question  was  $300,000,  divided 
into  8,000  shares  at  the  par  value  of  $100 
each,  and  were  held  as  follows: 

Robert  D.  Hopkins Shares  1,327 

Walter  Hopkins "  l.""* 

Isabel  L.  Hopkins "  175 

Robert  D.  Hopkins,  Jr. "  30 

William   M.   Hopkins ♦•  8 

R.  D.  Hopkins,  Guardian **  80 

Mrs.  P.  M.  Brock ••  16 

Mrs.  Mary  J.  Platner *•  37 

Walter  C.  Brigham "  58 

William  T.  Brigham "  11 

Estate  of  I.  H.  Francis "  1,000 

W.  Harry  Francis "  50 

I.  H.  Francis,  Jr »  50 

"Under  the  charter  of  this  company  its 
affairs  were  to  be  managed  by  four  directors, 
and  under  Its  by-laws  these  were  to  be  elect" 
ed  for  one  year  at  the  general  stockholders' 
meeting  held  on  August  1st  of  each  year. 
The  directors  for  the  year  1903  were:  Rob- 
ert D.  Hopkins,  Isaac  H.  Francis,  William  H. 
Francis,  and  Walter  Hopkins.  At  the  meeting 
Of  the  directors  on  August  6,  1903,  all  the 
directors  being  present,  Robert  D.  Hopkins 
was  elected  presldait  and  treasurer,  Isaac 
EL  Francis  was  elected  vice  president,  Walter 
Hopkins  was  elected  secretary;  and  the  sal- 
aries of  each  were  fixed  at  $7,000  per  annum. 
The  same  directors  were  elected  on  August 


1,  1901,  for  the  years  1904  and  1906.  On  the 
2d  of  August,  at  the  directors'  meeting  held 
next  day — the  testimony  does  not  show  who 
were  present — tbe  sameofflctts  were  elected, 
and  the  same  salaries  fixed. 

"We  now  come  to  the  proceedings  held  In. 
1905,  the  validity  of  which  is  called  into 
Question  by  the  bill  of  complaint  in  this  case. 
The  stocldiolders'  meeting  was  duly  held, 
and  the  same  directors  were  re-elected.  On 
August  3,  1905,  tbe  directors'  meeting  was 
held.  Those  present  were  Robert  H.  Hop- 
kins, Walter  Hopkins,  and  William  H.  Fran- 
cis. Isaac  H.  Francis,  who  was  ill  at  tbe 
time,  was  not  present.  The  t)oard  elected 
Robert  D.  Hopkins,  pre^dent  and  treasurer; 
Isaac  H.  Francis,  vice  president ;  Walter  Hop- 
kins, secretary — and  fixed  the  salary  for  tbe 
presldeat  and  treasurer,  Robert  D.  Hopkins, 
at  $10,000,  and  the  salary  of  the  secretary, 
Walter  Hopkins,  at  $8,000,  thus  Increasing 
the  former  $3,000  more  than  the  previous 
year  and  the  latter  $1,000  more  than  he  had 
received  tbe  previous  year. 

"Tbe  following  motion  or  resolution  was 
adopted:  'OWing  to  the  present  condition 
of  the  vice  president,  bis  Inability  of  render- 
ing any  assistance  to  tbe  business  for  a 
period  of  two  or  more  years,  making  It  neces- 
sary for  bis  son  to  take  bis  place,  so  far  as 
the  management  of  the  male  help  Is  con- 
cerned and  the  general  overlooking  of  tbat 
part  of  tbe  business,  we  deem  it  Just  to 
both  OUT  vice  president  and  bis  son  tbat  tbe 
question  of  salary  of  each  be  left  unsettled 
for  future  determination.' 

"On  September  25,  1905,  Isaac  H.  Francis 
died.  On  October  21,  1905,  a  special  meeting 
of  tbe  board  was  held  to  take  action  on  Mr. 
Francis*  death.  Fitting  resolutions  were 
passed  by  tbe  board.  Robert  H.  Hopkins, 
Jr.,  was  elected  a  director  to  fill  the  vacancy 
caused  by  tbe  death  of  Isaac  H.  Francis. 
Robert  D.  Hopkins  resigned  his  position  as 
treasurer,  and  Walter  Hopkins  resigned  bis 
position  as  secretary.  W.  Harry  Francis  was 
elected  vice  president,  the  position  formerly 
held  by  his  father.  Walter  Hopkins  was 
elected  treasurer,  and  Robert  D.  Hopkins, 
Jr.,  was  elected  secretary. 

"The  salaries  were  fixed  as  follows:  Pres- 
ident, $10,000;  vice  president.  $3,000;  treas- 
urer, $8,000;  secretary,  $2,600— from  July 
1,  1905,  to  June  30,  1906.  The  salaries  had 
always  In  tbe  past  been  from  July  1st  to 
Jnne  80th  in  each  year.  Tbe  bill  filed  on 
May  20,  1907,  by  Isaac  H.  Francis,  Jr.,  a 
stockholder  of  tbe  company,  owning  50  shares 
of  stock,  attacks  tbe  increase  of  salary 
of  $3,000  allowed  to  Robert  D.  Hopkins,  and 
the  Increase  of  salary  of  $1,000  allowed  to 
Walter  Hopkins  upon  the  following  grounds: 
First,  because  tbe  same  is  excessive  and  un- 
reasonable. .  Second,  because  each  of  the 
Hopkins  was  essential  to  tbe  quorum,  only 
three  being  present  Third,  because  con- 
trary to  the  by-laws  of  the  company  which 
says:    'That  each  shall  receive  for  their  sai> 
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arles  such  oompensatlon  as  shall  be  designat- 
ed by  tbe  board  previous  to  their  election.' 

"On  August  7,  1906,  the  general  meeting 
o£  the  stockholders  took  place  at  the  corner 
of  German  and  Faca  streets,  resulting  In 
the  election  of  the  following  directors: 

"Robert  D.  Hopkins,  WliUam  H.  Francis, 
Bobert  D.  Hopkins,  Jr.,  Walter  Hopkins; 
notice  being  given  each  and  acceptance  of 
each  received. 

By  vote , 1,399 

By  proxy 1,427 

2,826 

"[Signed]  Bobert  D.  Hopkins, 

"Acting  Secretary. 

"The  directors'  meeting  was  held  on  August 
14,  1906,  and  the  minutes  thereof  are  as 
follows:  'Baltimore,  Md.,  August  14.  1906. 
A  meeting  of  the  directors  of  the  Brlgham- 
Hopkins  Company  took  place  this  day  at 
their  office.  Owing  to  the  absence  of  two 
directors  it  could  not  bave  been  held  before. 
Present:  Robert  D.  Hopkins,  William  H, 
Francis,  and  Walter  Hopkins.  Mr.  William 
H.  Francis  was  called  to  the  chair,  and 
Walter  Hopkins  made  secretary.  Minutes 
of  the  last  meeting  read  and  approved,  as 
well  as  annual  meeting.  An  election  of 
officers  to  serve  for  one  year  took  place,  re- 
sulting in  the  following:  Robert  D.  Hopkins, 
president;  William  H.  Francis,  vice  presi- 
dent; Walter  Hopkins,  treasurer;  Robert 
D.  Hopkins,  Jr.,  secretary.  Salaries  were 
fixed  for  president,  at  $16,000;  vice  president, 
fT,00O;  treasurer,  $11,000;  secretary,  $3,- 
eoo  a  year.' 

"The  plaintiff,  Isaac  H.  Francis,  Jr.,  In 
his  bill  of  complaint,  objects  to  the  Increase 
of  salaries  of  the  president  and  the  treas- 
urer over  $7,000  a  year.  First,  because  th^ 
are  excessive  and  unreasonable.  Second, 
because,  as  only  three  of  the  board  were 
present,  the  presence  of  the  president  was 
essential  to  a  quorum  when  a  salary  was 
voted,  and  the  presence  of  the  treasurer  was 
essential  to  the  existence  of  a  quorum  when 
his  was  voted.  Third,  because  they  were 
passed  in  disregard  of  the  by-laws. 

"(1)  Was  the  increase  of  salaries  of  R.  D. 
Hopkins  and  Walter  Hopkins  for  the  years 
ISOCMS  and  1906-7  reasonable?  It  seems  to  me 
tbat  the  first  question  that  should  be  consid- 
ered is  the  unreasonableness  vel  non  of  the 
increase  of  salaries  of  the  president  and 
treasurer  for  the  years  1905-6  and  1906-7. 
Because,  if  such  salaries  are  unreasonable 
and  excessive,  and  the  directors  have  abused 
their  trust  by  voting  to  tbemselves  or  in  any 
^vay  assisting  in  getting  the  funds  of  the  cor- 
xwratlon  for  themselves,  they  would  be  held 
to  account  by  a  court  of  equity.  If,  on  the 
other  band,  tbe  increase  was  Just  and  proper, 
and  only  a  fair  compensation  for  tbe  work 
done,  the  plaintiff  must  rely  on  some  Irregu- 
larity or  invalidity  In  the  proceedings  to 
snstain  his  position,  based  upon  some  genet^ 
•1  principle  of  law,  that  the  courts  would 
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feel  bound  to  ^iforce,  regardless  of  the  mer- 
its or  justice  of  the  particular  case.  This 
company  was  bom  out  of  the  partnership 
of  Brigham-Hopkins  &  Co.  Mr.  Brigham, 
Mr.  Hopkins,  and  Mr.  Francis  were,  prior 
to  1800,  equal  partoers.  They  incorporated, 
and  each  took  a  salary  of  $100  per  week, 
or  $5,200  a  year.  The  directors'  minutes  for 
1891,  show  that  Mr.  Brigham  was  the  presi- 
dent; Mr.  Francis,  the  vice  president;  Mr. 
Hopkins,  the  treasurer;  Mr.  W.  L  Hopkins, 
brother  of  Robert  D.  Hopkins,  was  the  sec- 
retary. They  composed  the  board.  Tbe  sal- 
ary of  the  first  three  was  fixed  at  $5,200  per 
year,  and  of  tbe  last  at  $2,340.  The  directors' 
meeting  for  tbe  year  1892  shows  the  same 
officers  and  tbe  same  salaries.  The  direct- 
ors* meeting  for  the  year  1893  shows  the 
same  officers,  and  the  same  salaries,  except 
that  tbe  secretary's  salary  was  Increased 
from  $2,840  to  $2,600.  The  directors'  meeting 
for  the  year  1904  shows  the  same  officers  and 
the  same  salaries.  The  directors'  meeting 
of  August  5,  1893,  shows  those  present — 
Messrs.  Brigham,  Frauds,  and  R.  D.  Hop- 
kins, Mr.  W.  I.  Hopkins  having  died.  The 
same  officers  were  elected,  except  that  Mr. 
Hopkins  assumed  the  office  of  secretary  in 
addition  to  that  of  treasurer,  and  salaries 
of  $7,000  each  were  voted.  The  directors' 
meeting  of  August  7,  1896,  shows  the  same 
three  present,  the  election  of  the  same  offi- 
cers, and  the  same  salaries.  Tbe  directors^ 
meeting  of  August  S,  1897,  shoWs  the  same 
officers,  except  that  Walter  Hopkins  Is  made 
secretary.  The  salaries  of  tbe  vice  president 
and  treasurer  are  increased  to  $7,000  a 
year,  and  that  Mr.  Brigham's  salary  as  pres- 
ident Is  reduced  to  $2,600.  The  reason  was 
that  Mr.  Brigham  had  ceased  to  take  an 
active  Interest  In  tbe  business,  having  pre- 
viously thereto  moved  to  New  York,  and,  as 
bbe  other  two  assumed  the  labor  and  re- 
sponsibility of  his  duties,  their  salaries  are 
Increased.  Tbe  directors'  meeting  of  Au- 
gust 5,  1898,  shows  the  same  salaries  were 
fixed:  Brigham,  president,  $2,600;  Francis, 
vice  president,  $7,000;  B.  D.  Hopkins,  treas- 
urer, $7,000;  Walter  Hopkins,  secretary, 
$2,G00.  At  the  directors'  meeting  August  8, 
1899,  same  officers  were  elected.  The  presi- 
dent's salary  Is  reduced  to  $1,200  a  year, 
and  the  amount  taken  off  Is  added  to  tbe 
salary  of  the  secretary,  making  the  salaries 
as  follows :  President,  $1,200;  vice  president, 
$7,000;  treasurer,  $7,000;  secretary,  $4,000. 
"At  tibe  directors'  meeting  August  8,  1900, 
R.  D.  Hopkins  was  unanimously  chosen  pres- 
ident and  treasurer;  Isaac  H.  Francis  was 
chosen  vice  president,  and  Walter  Hopkins 
was  chosen  treasurer.  The  salaries  of  B.  D. 
Hopkins  and  Ftancls  r«nain  tbe  same.  The 
$1,200  from  tbe  salary  of  Mr.  Brigham  seems 
added  to  the  secretary  who  gets  $5,200.  Tbe 
directors'  meeting  for  August  6,  1901,  shows 
tbe  same  officers  elected  and  the  same  sal- 
aries. Tbe  directors'  meeting  for  August 
16,  1902,  shows  tbe  same  ot&ceTi,  and  each 
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a  salary  of  $7,000.  The  directors'  meeting 
for  August  5,  1903,  shows  same  officers  were 
elected  and  same  salaries  fixed  as  preTious 
year.  The  directors'  meeting  for  August  2, 
1904,  shows  same  officers  and  same  salaries 
as  preceding  year.  We  thus  see  the  changes 
In  salaries  from  the  year  1890  to  1905.  We 
see  that,  as  Mr.  Brlgham  first  began  to  take 
a  less  active  part  in  the  business,  his  salary 
lessened,  going  to  the  others  who  assumed 
the  woii:,  and  duties  that  be  had  ceased  to 
perform.  When  Mr.  Brlgham's  salary  first 
drops  from  $5,200  to  $2,600,  we  see  the  other 
•  two  officers'  salary  tecreased  from  $5,200 
to  $7,000 — half  the  amount  taken  oft  the  presi- 
dent's salary  plus  $500  added  to  the  salary 
of  each  of  the  other  original  members  of  the 
firm  who  remained  active.  In  1899,  when  the 
salary  of  the  president,  Mr.  Brigbam,  Is 
again  reduced  to  $1,200,  we  see  the  $1,400 
added  to  the  salary  of  the  secretary,  whose 
activity  In  the  business  no  doubt  then  began 
to  be  shown.  In  1900  when  Mr.  Brlgham 
drops  out  entirely,  we  see  his  salary  added 
to  the  secretary's  bringing  It  up  to  $5,200. 
In  tiie  following  year,  we  see  Mr.  Walter 
Hopkins'  salary  Increased  to  equal  that  of 
Mr.  Francis'  and  his  father's.  The  testimony 
shows  the  value  of  his  services  to  the  com- 
pany at  the  time,  as  well  as  the  fact  that 
the  Hopkins  family  had  purchased  the  great 
majority  of  the  Brigbam  stock.  So  the 
salaries  remained  for  the  next  three  years. 
"When  we  come  to  the  year  1905,  the 
testimony  shows  that  by  reason  of  sickness 
—certainly  for  one  year,  but  I  find  for  the 
period  of  two  years — Mr.  Francis  had  ceased 
to  take  an  active  part  In  the  business,  and 
the  work  and  responsibility  of  Mr.  R.  D. 
Hopkins  and  Mr.  Walter  Hopkins  had  been 
thereby  increased.  No  steps  were. taken  dur- 
ing these  two  years  to  lessen  the  salary  of 
Mr.  Francis,  although  his  services  to  the 
company  had  practically  stopped.  The  reso- 
lution of  the  board  of  directors  at  their 
meeting  of  August  3,  1905,  states  that  he 
had  been  sick  for  two  years,  and  that  It 
was  fair  between  him  and  his  son,  who  was 
to  some  extent  taking  his  father's  place  in 
the  factory,  to  defer  action.  If  the  company 
had  continued  to  make  the  same  profits  aft- 
er the  sickness  of  Mr.  Francis  that  it  did 
before,  I  think  that  he  being  totally  disabled 
from  attending  to  business,  and  his  work 
and  the  responsibility  of  the  business  falling 
thereby  more  on  Mr.  B.  D.  Hopkins  and  Mr. 
Walter  Hopkins,  they  in  justice  would  have 
been  entitled  to  greater  compensation;  and 
this,  as  i  have  shown  in  regard  to  Mr. 
Brlgham,  had  been  the  policy  of  the  com- 
pany, in  which  Mr.  I.  H.  Francis  had  taken 
part  and  by  which  he  had  properly  benefited. 
But  if  I  am  right,  the  profits  for  the  year 
1904-5  had  Increased  from  $35,000  in  1903-4 
to  $60,000.  To  have  given  Mr.  R.  D.  Hop- 
kins an  increase  of  salary  of  -$3,000,  and 
Mr.  Walter  Hopkins  an  increase  of  salary 


of  $1,000  with  such  Increase  as  the  other 
two  officers  received — that  Is,  W.  H.  Fran- 
cis and  B.  D.  Hopkins,  Jr. — probably  not 
altogether  amounting  to  the  $7,000  given  to 
Mr.  Francis  before  his  death,  was  not  only 
not  unreasonable  and  excessive,  but,  under 
the  circumstances  of  the  case,  most  reason- 
able. When  we  come  to  the  directors'  mieet- 
ing  of  August  14,  1906,  we  find  that  the 
profits  of  the  company  for  the  previous  year 
have  again  greatly  increased,  amounting  to 
$90,000.  The  controlling  spirit  in  the  man- 
agement of  the  company  for  that  year  was 
certainly  Mr.  R.  D.  Hopkins,  and  next  to 
him  his  son,  Walter  Hopkins..  Therefore,  it 
strikes  me,  that  the  increase  of  the  salary 
of  one,  $6,000,  and  of  the  other,  $3,000,  over 
the  previous  years  was  not  unreasonable  or 
excessive.  Tftils  was  a  corporation  that  de- 
pended for  Its  success  upon  its  management, 
just  as  much  as  the  firm  of  Brlgbam-Hopklns 
&  Co.  had  done  prior  to  1890.  Mr.  Brlgham 
had  passed  away,  Mr.  Francis  had  died, 
and  Mr.  R.  D.  Hopkins,  assisted  by  his  son, 
Walter,  had  produced  the  splendid  results 
just  spoken  of.  After  the  death  of  Mr. 
Frands,  Mr.  Hopkins  alone  indorsed  the 
paper  for  the  company  and  controlled  its 
policy.  Walter  Hopkins,  on  the  other  hand, 
had  done  so  well  In  bis  department,  that  had 
he  for  these  and  the  previous  years  taken 
the  usual  commissions  on  his  sales  Instead 
of  the  salary  allowed  him,  would  have  re- 
ceived a  sum  of  $14,000  In  excess  of  what 
he  did  receive.  The  facts  as  disclosed  by 
the  evidence  and  which  are  not  contradicted, 
without  regard  to  the  expert  testimony,  which 
was,  however,  clear  and  convincing,  have 
brought  me  to  the  conclusion  that  the  In- 
creases of  the  salaries  of  R.  D.  Hoj^ins  and 
Walter  Hopkins  for  the  years  1905-6  and 
1906-7  were  not  excessive  and  unreasonable, 
but  just  and  proper.  Were  the  acts  of  the 
board  of  directors  on  August  S,  1906,  and 
August  14,  1906,  increasing  the  salaries  of 
R.  D.  Hopkins  and  Walter  Hopldns,  In- 
valid, because  the  presence  of  each  was  nec- 
essary to  make  the  quorum? 

"(2)  The  next  question  to  be  considered  is 
the  question  as  to  the  validity  of  tbe  acts 
of  the  directors  at  their  meetings  on  August 
3,  1905,  and  August  14,  1906,  in  increasing 
the  salaries  of  R.  D.  Hopkins  and  that  of 
Walter  Hoi^ins.  In  addition  to  the  objec- 
tion that  the  salaries  were  not  fixed  until 
after  the  officers  were  elected,  an  objection 
that  I  will  consider  hereafter.  It  is  strongly 
urged  upon  me  that  the  fixing  the  salaries 
of  R.  D.  Hopkins  and  Walter  Hopkins  was 
Invalid,  as  the  salary  of  each  was  voted  at 
a  meeting  of  tbe  board  of  directors  when 
the  presence  of  each  was  necesrary  to  make 
a  quorum.  The  testimony  In  the  case  shows 
that  R.  D.  Hopkins  did  not  vote  on  the 
question  of  bis  salary,  but  the  other  two  did. 
It  seems  to  me  that  it  would  make  no  differ- 
ence  had  B.   D.   Hopkins  voted  with  the 
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other  two  tor  his  salary,  and  it  would  have 
made  no  difference  bad  Walter  Hopkins- 
voted  for  bis  salary.  It  might  not  have 
stren^ened  the  positions,  bnt  it  certainly 
would  not  have  weakened  them.  So  that,  aft- 
er all,  the  question  which  must  be  decided  Is, 
under  the  drcnmstances  of  this  case,  were 
the  salaries  of  R.  D.  Hopkins  and  Walter 
Hopkins  legally  increased  -at  the  directors' 
meetings  of  1905  and  1906,  disregarding  for 
the  present  the  operation  or  effect  of  the  by- 
law, as  to  the  time  of  fixing  same? 

"In  the  first  esse  that  1  am  referred  to  by 
the  plaintiffs'  counsel — ^that  of  Santa  Clara 
Mining  Company  v.  Meredith,  49  Md.  400, 
33  Am.  Rep.  264—1  find  the  law  laid  down 
as  follows:  To  entitle  a  president  or  direct- 
or of  a  corporation  to  recover  for  services 
rendered  bis  corporation,  he  must  prove  an 
express  contract  of  employment,  If  the  serv- 
ices for  which  he  claims  compensation  are 
wlbbin  the  line  and  scope  of  his  duties  as 
president  or  director.  But  If  the  president 
or  director  of  a  corporation  renders  services 
to  his  corporation  which  are  not  within 
the  scope  of  and  are  not  required  of  him  in 
his  duties  as  president,  or  director,  but  are 
such  as  are  pr<q;>erly  to  be  performed  by  an 
agent,  broker,  or  attorney,  he  may  recover 
compensation  for  such  services  upon  an  Im- 
plied promise.  Under  which  class  of  cases 
does  this  case  actually  fall? 

"In  1890,  when  the  partnership  was  turn- 
ed Intp  a  corporation,  each  partner  became 
the  bolder  of  practically  one-third  of  the 
stock.  As  'between  themselves  it  made  at 
that  time  no  difference  whether  they  received 
their  profits  in  the  form  of  salary  or  of 
dividends.  They  continued  to  devote  their 
full  energies  to  the  management  of  the  busi- 
ness. Mr.  Brigham  did  the  buying  and 
financiering,  Mr.  Hopkins  did  the  selling, 
and  Mr.  Francis  did  the  manufacturing. 
They  were  not  only  directors,  supervising 
the  running  of  the  business,  but  personally 
engaged,  by  their  unremitting  toll  in  the 
actnal  creation  and  prosecution  of  the  busi- 
ness. To  it  they  gave  their  whole  time  and 
nndivlded  attention.  In  the  late  90'8  Mr. 
Brigham  sold  out  most  of  his  sto<^,  and 
most  of  it  passed  to  Mr.  Hopkins'  family, 
some  to  Mr.  Francis'  family.  Fifty  shares 
bas  passed  into  the  bands  of  the  plaintiff. 
Ab  such  shareholder  the  plaintiff  has  his 
rights.  But  the  question  we  are  now  con- 
sidering is,  is  the  relationship  of  Mr.  R.  D. 
Hopkins  and  Mr.  Walter  ,  Hopkins  to  tiie 
plaintiff  and  the  other  stockholders  of  the 
comipany  solely  that  of  president  and  direct- 
ors, or  are  they  something  more?  Do  the 
services  they  have  been  rendering  to  the 
company  only  give  them  rights  to  compensa- 
tion as  president  and  director  under  the  first 
class  of  cases  in  the  report  first  quoted?  Or 
have  they  rights  in  addition  thereto  by  rea- 
son of  their  relationship  to  the  company, 
and  tibe  services  they  have  rendered  thereto, 


bringing  them  within  the  prlnc^Ie  of  the  . 
second.  Is  it  the  duty  of  the  president  of 
a  company  to  buy  all  its  goods;  attend  .to 
all  its  finances;  indorse  its  paper  to  the 
extent  of  over  $200,000;  and  to  spend  ev- 
ery minute  of  bis  bnsiness  life  in  Its  service? 
Or  is  It  the  duty  of  a  director  to  take  the 
active  management  of  its  great  volume  of 
sales,  amounting  to  thousands  of  dollars? 
In  other  words,  no  matter  how  much  money 
these  gentlemen  may  have  made  for  the  com- 
pany by  their  ability.  Industry,  and  energy. 
If  It  turned  out  that  when  their  salaries 
were  fixed  there  was  an  irregularity  or  il- 
legality In  the  manner  of  fixing  them,  they 
would  be  forever  precluded  from  receiving 
a  Just  or,  indeed,  any  compensation  for  their 
work,  but  the  fruits  thereof  would  pass  un- 
justly into  the  pockets  of  others.  The  offi- 
cers of  this  company  were  never  really  paid 
salaries  as  directors  or  as  officers.  Mr.  i 
Brigham  was  paid  for  the  work  be  did  in 
buying  goods,  Mr.  Francis  for  bis  work  in 
manufacturing  goods,  and  Mr.  Hopkins  for 
his  work  in  selling  goods.  So  long  as  these 
gentlemen  had  the  same  Interest  in  the  busi- 
ness, and  their  labor  and  responsibilities 
were  the  same,  no  question  could  arise ;  but 
as  soon  as  Mr.  Brigham  ceased  to  take  an 
active  part,  we  see  his  salary  lessen,  al- 
though he  still  remained  president.  As  his 
salary  was  reduced,  the  salaries  of  the  others 
were  correspondingly  Increased,  not  because 
their  obligations  or  duties  as  directors  were 
changed,  but  because  the  work  they  did  In 
lihe  running  of  the  business  was  increased. 
When  Mr.  Brigham  dropped  out  altogether, 
and  Mr.  Hc^klns  took  both  the  office  of 
president  and  that  of  treasurer,  his  salary 
was  not  increased.  It  remained  the  same  as 
Mr.  Francis,  who  continued  to  hold  the  one 
office,  although  Mr.  Hopkins  and  his  family 
owned  considerable  more  of  the  stock  than 
Mr.  Francis  and  his  family.  In  other  words 
looking  squarely  at  the  matter,  those  who 
are  paid  salaries  In  this  company  are  not 
paid  because  they  are  the  president  and  di- 
rectors of  the  company,  because  of  their  la- 
bors; but  because  of  the  exercise  of  busi- 
ness sagacity;  because  of  their  industry  and 
ability  in  the  actual  work  of  conducting  the 
business  of  the  company. 

"It  therefore  seems  to  me  tliat,  if  no 
salaries  bad  t>een  fixed  for  these  two  gentle- 
mien,  Mr.  Walter  Hopkins  ought  to  have 
been  entitled  to  commissions  on  the  goods 
be  tias  sold,  or  a  reasonable  compensation, 
and  Mr.  R.  D.  Hopkins  for  work  he  has 
done  distinct  from  and  ont^de  of  the  duties 
of  a  president  or  director.  Walter  Hopkins 
sold  for  the  year  1905-6  goods  amounting 
to  1183,129.50,  the  usual  commissions  on  which 
would  have  been  at  6  per  cent  $10,987.77,  and 
he  sold  for  the  year  1906-7  goods  amounting 
to  ¥241,878.06,  the  usual  commissions  on 
which  would  have  been  $13,512.68,  and  Mr. 
R.  D.  Hopkins,  by  his  efforts,  his  experience 
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and  ability,  produced  for  tbe  Btockliolders 
$90,000  In  net  profits,  after  paying  all  sal- 
aries. Surely  they  should  be  entitled  to 
compensation  for  tbis  work  without  con- 
flicting with  the  principle  that  "the  presi- 
dent or  director  must  prove  an  express  con- 
tract of  employment,  if  the  serrices  for 
wliich  be  claims  compensation  are  within 
the  line  and  scc^e  of  his  duties  as  presi- 
dent OT  director.  Did  Mr.  Francis  get  $7,000 
a  year  for  bis  duties  as  vice  president  or 
director,  or  did  be  get  it  for  bis  services 
in  tbe  factory?  Were  not  tbe  duties  of  Mr. 
Walter  Hoi^dns  tbe  same  as  director  and 
secretary,  when  he  got  $2,600,  as  when  he 
got  $5,200  or  $7,000?  Identically  the  same, 
but  big  value  as  a  salesman  had  Increased. 
Waters  v.  Am.  Finance  Co.,  102  Md.  212,  62 
Atl.  857. 

"It  is  said  in  Morawetz  on  Corporations, 
vol.  1,  §  (508:  "Dlr^tors  are  not  entitled  to 
any  compensation  for  their  ofilclal  services 
as  directors  unless  compensation  is  provided 
by  the  charter  or  by-laws  adopted  by  the  ma- 
jority. But  if  a  director  is  properly  employed 
to  perform  services  which  do  not  pertain  to 
his  office  as  director  he  is  entitled  to  such 
compensation  as  Is  agreed  upon  or  as  tbe 
services  are  reasonably  worth.'  Is  tbis  not 
all  that  the  Hopkins  are  asking?  Are  not 
really  the  services  for  which  they  claim  com- 
pensation of  the  character  that  do  not  pertain 
to  the  office  of  directors?  I  think  If  fixed  at 
all,  under  the  cljrcumstances  of  this  case,  Mr. 
R.  D.  Hopkins  and  Mr.  Walter  Hopkins 
would  have  been  entitled  to  reasonable  com- 
pensation for  their  services  to  the  company. 
Again,  were  the  apts  of  tbe  board  of  directors 
in  August  1905  and  1906,  In  voting  R.  D.  Hop- 
kins an  Increase  of  salary  and  Walter  Hop- 
kins an  increase  of  salary,  illegal  upon  tbe 
grounds  that  tbe  presence  of  each  was  es- 
sential to  a  quorum? 

"Article  2,  entitled  'Board  of  Directors 
and  Their  Powers,'  in  section  1  provides: 
'There  shall  be  elected  from  the  stockholders 
at  each  general  meeting  a  board  of  four  di- 
rectors, who  shall  have  charge  and  manage- 
ment of  tbe  property  and  business  of  tbe  com- 
pany for  one  year,  and  until  their  successors 
shall  have  been  elected  and  accepted  office, 
each  of  whom  shall  be  subject  to  removal 
by  a  majority  of  the  board ;  they  shall  have 
power  to  fill  all  vacancies  from  death  or  oth- 
erwise; elect  from  their  members  a  presi- 
dent, vice  president,  secretary  and  treasurer, 
who  shall  each  serve  for  one  year  and  until 
their  successor  shall  be  elected  and  shall 
have  accepted  office,  or  until  their  said  offices 
sliall  be  declared  vacant  by  the  board  of  di- 
rectors, and  shall  each  receive  for  their  serv- 
ices such  compensation  as  shall  be  designated 
by  tbe  board  previous  to  their  election,  and 
shall  incur  such  expenses  as  In  their  judg- 
ment will  best  promote  the  business  of  tbe 
company.  They  may  make  such  rules  and 
regulations  for  the  government  and  conduct 
of  the  clerks  and  other  employ^  of  the  com- 


pany and  the  transaction  and  conduct  of  Its 
business  as  they  shall  deem  proper.  At  their 
regular  yearly  meetings  in  August  of  eacb 
year  they  may  declare  such  dividends  to  tbe 
stockholders  from  the  net  profits  of  tbe  busi- 
ness as  in  their  judgment  is  proper.  At  all 
meetings  of  tbe  board  of  directors,  three 
members  thereof  fhall  constitute  a  quorum.' 

"Here  we  have  a  by-law,  making  the  board 
of  directors  to  consist  of  four  members ;  with 
power  to  select  a  president,  vice  president, 
treasurer,  and  secretary;  with  power  to  de- 
clare any  one  of  these  offices  vacant;  with 
power  to  fix  their  compensation;  and  con- 
cluding with  the  express  provision,  'at  all 
meetings  of  the  board  of  directors,  three 
thereof  shall  constitute  a  quorum.'  Is  this 
last  clause  not  equivalent  to  saying  that,  at 
the  general  meeting  of  tbe  directors  when 
they  select  officers  and  fix  salaries,  three 
shall  constitute  a  quorum?  Is, not  this  meet- 
ing at  which  not  only  tbe  officers  are  selected 
and  the  salaries  fixed  but  the  dividend  to 
the  stockholders,  declared  the  most  impor- 
tant meeting  of  tbe  board?  And  most  this 
not  have  been  fully  In  the  minds  Of  the 
stockholders  when  they  adopted  this  by-law? 
What  escape  Is  there  from  the  conclusion 
that  when  in  the  same  by-law  these  powers 
are  given  to  the  directors,  and  the  number  con- 
stituting the  quorum  Is  fixed,  that  the  stock- 
holders meant  to  say  that  three  of  tbe  board 
if  present  can  do  all  tbe  things  authorized  by 
the  board  to  be  done  in  this  by-law?  The 
plaintiff  Invokes  the  equitable  principle  that 
a  man  cannot  occupy  two  Inconsistent  posi- 
tions; he  cannot  act  in  a  representative 
capacity  In  a  matter  where  his  personal  In- 
terest is  Involved.  The  whole  object  and  pur- 
pose of  this  principle  is  to  safeguard  those 
represented.  But  If  they  authorize  one  to 
act  for  them  or  after  the  -act  Is  performed 
ratify  it,  what  t)ecomes  of  tbe  principal? 
Now,  of  course,  the  power  conferred  by  this 
by-law  for  three  to  act  is  only  to  act  wlthba 
the  bounds  of  honesty  and  fair  dealing;  bnt 
when  they  have  so  acted,  can  it  be  said  that 
their  act  is  illegal,  simply  because  they  hav« 
done  that  which  those  they  represented  ex- 
pressly authorized  and  directed  tbem  to  do? 
I  do  not  understand  it  tbat  way.  It  seems  to 
me  that  this  by-law  expressly  authorized 
three  of  the  board  to  constitute  a  quorum  of 
tbe  board,  at  a  meeting  when  the  board  elects 
officers  and  fixes  salaries. 

"It  is  said  in  volume  12  Cent  Digest,  {  1340. 
quoting  from  McNab  v.  McNab,  62  Hun,  26. 
16  N.  T.  Supp.  448:  'Where  tbe  directors  of 
a  manufacturing  corporation,  being  also  its 
officers,  have  by  their  management  raised 
the  company  from  insolvency  to-  a  high  de- 
gree of  prosperity,  so  as  to  pay  large  divi- 
dends and  accumulate  a  handsome  surplus, 
their  action  In  voting  themselves  an  increase 
of  salary  as  officers  of  the  corporation,  each 
one  voting  for  tbe  increase  of  all  tbe  others, 
but  not  voting  for  bis  own,  is  valid,  in  tbe  ab- 
sence of  any  evidence  of  combination  or  pre- 
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ilooB  agreement  or  that  the  Increases  were 
anreasonablp,  though  the  increases  were  all 
voted  at  one  meeting  of  the  board.'  This 
case  In  Its  facts  bears  a  strong  analogy  to  the 
ease  under  consideration.  But  there  were 
Ave  directors  present  out  of  a  board  of  six. 
So  that  the  man  not  voting  was  not  necessary 
to  the  quorum. 

"In  the  case  of  Bassett  t.  Fairchllds  (Gal.) 
61  Pac.  794,  It  Is  said  on  page  795:  The  con- 
tention of  the  respondent  that  the  act  of  the 
board  on  November  9th  was  Invalid  because 
the  presence  of  Fairchllds  was  necessary  to 
make  a  quorum  is  not  maintainable.  There 
is  a  broad  statement  of  this  propositton  of 
respondents  In  Thompson  on  Corporations,  { 
3929,  but  the  antborlties  do  not  sustain  the 
text.  Miner  v.  loe  Ca,  98  Mich.  97,  S3  N.  W. 
218,  17  L.  a  A.  412.  It  Is  decided  that  the 
majority  of  the  quorum  of  the  board  must 
be  disinterested  In  respect  to  the  matter  voted 
on.  The  Code  (California)  provides  a  major- 
ity Is  sufficient  to  form  a  board  for  transac- 
tion of  business,  and  every  decifrion  of  a  ma- 
jority of  the  directors  forming  such  board 
made  when  duly  assembled  is  valid  as  a  cor- 
porate act'  The  by-law  of  the  Brigham-Hop- 
klns  Company  Just  quoted  declares  the  same 
thing. 

"Tliere  are  but  two  cases  to  which  I  have 
been  referred  that  hold,  or  rather  state,  that 
an  act  of  a  board  of  directors  is  Invalid  when 
the  presence  of  a  member,  who  is  personally 
Interested  In  the  act,  is  necessary  to  malce  a 
qnomm.  The  first  is  the  case  of  Butts  v. 
Wood.  87  N.  Y.  818.  In  this  case  the  effect 
was  to  allow  an  invalid  claim,'  at  a  meeting 
of  a  iKMtrd  of  directors  consisting  of  five,  at 
wliich  only  three  were  present — D.  W.,  the 
party  to  whom  the  claim'  was  allowed,  his 
father,  and  a  relative.  In  the  opinion  of  the 
court  It  is  said:  'A  careful  ezamlnation  of 
the  testimony  in  tlvis  case  shows  that  D.  W. 
could  not  have  enforced  his  claim  against 
the  company,  and  the  circumstances  upon 
which  it  was  allowed  and  paid  were  a  fraud 
upon  the  stockholders.'  The  second  case  that 
states  this  doctrine  is  the  case  of  Martin  v. 
Santa  Cms,  4  Ariz.  171,  36  Pac.  36.  In  that 
case  three  directors  of  a  board  of  five  on  Feb- 
ruary 8,  1891,  elected  one  of  their  number 
secretary,  at  the  same  time  passing  a  by-law 
creating  the  office,  but  fixing  no  salary.  The 
same  three  directors  met  again  June  20tb, 
and  fixed  the  salary  at  |1,800  a  year  to  begin 
In  February,  1891,  five  months  prior  thereto. 
"The  appellant  cast  his  vote  for  this  resolu- 
tion, otherwise  it  was  never  passed  at  all, 
for  hla  vote  was  essential  to  its  adoption. 
This  sufficiently  appears  from  the  record.' 
Tlien.  further  on  In  the  opinion,  we  find  the 
dletnm,  for  it  was  not  necessarily  Involved 
in  the  dedsicm  of  ,the  case  the  following: 
Tbcy  cannot  properly  act  on  nor  form  part 
of  a  quonun  to  act  on,  a  proposition  to  in- 
crease their  compensation.'  Bank  v.  Collins, 
7  Ala.  75.    Am  examination  of  the  case  of 


Banlc  V.  Collins  shows  no  expression  of  opin- 
ion upon  the  point  now  l>eing  considered. 

"The  plaintiff's  counsel  contends  that  the 
act  of  the  board  in  August,  1906,  in  regard 
to  the  salaty  of  R.  D.  Hopkins  was  invalid. 
Indeed  void,  because  Mr.  R.  D.  Hopkins'  pres- 
ence was  essential  to  a  quorum,  and  the  act 
of  the  board  in  regard  to  the  salary  of  Walter 
Hopkins  was  void  because  his  presence  was 
necessary  to  a  quorum.  And  this  notwith- 
standing the  fact  that  the  action  of  the  board 
in  voting  such  salaries  was  proper  and  Just; 
that  the  compensation  was  only  such  as 
should  l>e  reasonably  allowed  for  the  serv- 
ices ;  that  the  by-laws  had  directed  the  board 
to  fix  the  salaries,  and  declared  three  to  be 
a  quorum;  and  that  in  all  probability  if  ths 
other  director  had  been  present  the  result 
would  have  been  exactly  the  same,  and  the 
salaries  were  practically  fixed  in  advance, 
so  that  any  stoclcbolder  would  l>e  at  liberty 
to  inquire  into  the  reasonableness  of  the 
amounts.  I  do  not  think  that  public  policy 
requires  a  doctrine  so  inflexible  to  safeguard 
the  rights  of  stoclcholders.  I  think  there  is 
a  wide  distinction  between  a  person  voting 
for  something  that  is  to  his  personal  advan- 
tage, when  that  vote  is  essential  to  his  getting 
such  benefit,  and  his  constituting  a  quorum, 
a  bare  majority  of  a  t>oard,  when  it  is  con- 
sidering a  subject  In  which  he  is  Interested. 
In  the  one  case  he  takes  part  in  a  matter  in 
which  his  duty  and  his  interest  may  conflict ; 
in  the  other,  he  only  makes  possible  a  body 
that  is  able  to  pass  upon  the  question  In  a 
disinterested  and  impartial  manner.  Suppose 
there  were  a  Iward  of  421  directors,  and  11 
were  present  at  a  meeting,  11  being  necessary 
to  a  quorum,  and  the  salary  of  one  is  fixed  by 
a  vote  of  the  other  10,  is  there  any  reason 
why  such  an  act  should  be  void  when  there 
would  have  been  the  same  result  had  19  been 
present  and  9  including  the  person  Interested 
voted  against  tiie  salary  7  It  seems  to  me  that 
even  where  one  votes  for  his  salary  in  a 
l>oard  where  he  is  given  the  authority  to  act 
by  the  by-laws  adopted  by  the  stockholders, 
and  l>ls  vote  is  essential,  the  act  so  done 
should  not  be  absolutely  void,  but  should 
be  subject  to  dose  scrutiny  by  the  courts, 
with  the  burden  of  proof  upon  the  person 
benefited  by  the  act  to  show  that  it  was 
Just  and  proper,  and  that  no  advantage  was 
taken  of  the  stockholders.  But  I  do  not 
have  to  go  so  far  to  decide  the  question  we 
are  now  considering.  I  am  of  the  opinion, 
bearing  In  mind  the  nature  of  the  services 
and  the  by-law  of  the  company,  that  salaries 
voted  to  B.  D.  Hopkins  and  Walter  Hopkins 
in  August,  1906,  and  August,  1906,  were  not 
rendered  Invalid  because  only  three  members 
of  the  board  of  directors  were  present  at 
such  meetings.  It  might  be  added  that  the 
minutes  of  the  meetings  of  the  board  of  di- 
rectors at  which  salaries  were  fixed  were 
composed  in  a  number  of  lustauces  of  only 
'  three  members. 
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"(3)  Sboald  the  offices  be  filled  before  sal- 
aries fixed?  It  Is  also  contended,  as  the  elec- 
tion of  .tbe  officers  took  place  before  the  fixing 
of  tbe  salaries,  the  proceedings  are  illegal, 
as  being  in  conflict  with  tbe  by-laws  already 
quoted.  Tbe  by-law  after  providing  for  tbe 
election  of  the  president,  vice  president, 
treasurer,  and  secretary,  and  for  tbe  term 
of  their  office,  adds,  'and  shall  each  receive 
for  their  services  such  compensation  as  shall 
be  designated  by  the  board  previous  to  their 
election.'  A  great  deal  that  I  have  already 
said  bears  upon  this  question.  I  do  not  think 
that  this  provision  of  the  by-laws  as  applica- 
ble to  this  company  is  mandatory.  Certainly 
those  in  charge  of  Its  affairs,  who  at  one  time 
were  the  holders  of  all  the  stock,  have  never 
so  considered  It  For  from  the  beginning  the 
minutes  of  all  the  meetings  disclose  that  the 
'Officers  were  elected  before  the  salaries  were 
fixed.  Indeed,  as  I  bave  endeavored  to  show 
the  salaries  were  not  adjusted  according  to  the 
duties  of  tbe  offices,  but  according  to  the 
usefulness  and  work  of  tbe  person  who  hap- 
pened to  hold  the  office.  Mr.  Walter  Hopkins 
would  have  sold  just  as  many  goods  had  he 
been  secretary  instead  of  treasurer  or  held  no 
office  at  all.  Mr.  B.  T>.  Hopkins  would  have 
rendered  practically  the  same  services  had 
be  been  vice  president  instead  of  president, 
and  Mr.  Francis  would  have  had  control  of 
the  factory  during  bis  life,  no  matter  which 
of  the  offices  be  might  have  filled.  I  can  see 
no  purpose  that,  under  the  circumstances  of 
this  case,  would  be  subserved  in  compelling 
the  directors  to  fix  salaries  before  officers 
were  elected.  Indeed,  in  a  company  like  this, 
wbat  possible  dl&erence  can  it  make,  whether 
tbe  salaries  are  fixed  immediately  before, 
immediately  after,  or  simultaneously  with 
the  election  of  the  several  officers.  In  other 
words,  it  is  not  tbe  place,  under  the  facts  as 
they  bave  existed  since  the  incorporation  of 
this  company,  that  controls,  or  should  control 
the  salary,  but  the  man  that  fills  the  place. 
The  duties  of  the  office  of  president  were  the 
same,  whether  occupied  by  Mr.  Brlgham 
wben  he  bought  all  the  goods  for  the  com- 
pany, as  when  he  took  no  active  part  in  its 
atCairs.  But  in  the  first  instance  he  was  en- 
titled to  $7,000  a  year,  and  only  $1,200  In  the 
last 

"(4)  If  I  understood  the  plalntllTs  attorney, 
be  contended  that  as  the  salaries  were  fixed 
in  August  to  relate  back  to  July  1st  this 
could  not  be  done.  If  such  were  bis  conten- 
tion, I  think  it  is  answered  by  an  examina- 
tion of  tbe  by-laws. 

"Article  1,  S  1,  requires  the  stockholders', 
meeting  to  be  held  on  tbe  first  Monday  In 
August. 

"Art  8,  i  8,  requires  tbe  treasurer  to  fur- 
nish at  said  meeting  a  full  statement  of  the 
business  of  the  company  of  the  preceding 
year. 

"Art  4,  §  2,  provided  that  at  tbe  meeting 
of  tbe  stockholders  the  directors  shall  be  re- 
elected. 


"It  therefore  seems  clear  that  the  by-laws 
contemplated  the  fiscal  year  to  have  closed 
prior  to  the  first  Monday  in  August  a  soffl- 
cient  time  intervening  to  have  made  up  tbe 
Btat^nent  of  the  business  of  the  company. 
Tbe  directors  could  of  course  only  assemble 
after  they  had  been  elected,  and  fix  salaries, 
which  would  have  to  relate  back  to  the  begin- 
ning of  tbe  fiscal  year,  which  then  must  bave 
been  under  way. 

"In  conclusion,  I  think  that  while  the  ac- 
tion of  a  board  of  directors,  constituted  as 
this  was,  in  fixing  their  salaries,  should  be 
subjected  to  careful  scrutiny  by  tbe  courts, 
yet  if  the  court  should  reach  the  conclusion 
as  I  have  in  this  case,  that  the  salaries  were 
reasonable  and  Just  and  only  a  fair  compen- 
sation of  the  work  done,  they  should  not  be 
interfered  with. 

"It  follovre  from  tbe  conclusions  reached 
upon  the  several  points  so  ably  presented  by 
the  counsel  in  the  case  that  the  bills  should 
be  dismissed.  I  will  sign  a  decree  so  order- 
ing." 

Argued  before  BOYD,  C.  J.,  and  BRISCOE. 
PEABCB,  SCHMnCKBR,  BURKB,  and 
WORTHINGTON,  JJ. 

William  S.  Bryan,  Jr.,  for  appellant 
Vernon  Cook  and  Edgar  H.  Oans,  for  appel- 


PEARCB,  J.  This  Is  an  appeal  from  a 
(decree  of  tbe  circuit  court  No.  2  of  Baltimore 
City  dismissing  the  plaintiff's  two  bills  of 
complaint  in  certain  consolidated  cases  wblch 
win  be  now  explained. 

The  first  bill  was  filed  by  Isaac  H.  Francis, 
Jr.,  as  stockholder,  against  tbe  Brigham-Hop- 
klns  Company,  a  corporation  under  the  laws 
of  tbe  state  of  Maryland,  and  Robert  D.  Hop- 
kins. The  plaintiff  sued,  not  only  in  his  own 
behalf,  but  also  on  behalf  of  all  other  stock- 
holders of  the  said  Brigham-Hopklns  Com- 
pany, who  should  come  in  and  contribute  to 
the  expenses  of  tbe  suit  Tbe  bill  alleged 
that  during  the  years  ending  July  1,  1903, 
1904,  and  190S,  respectively,  Robert  D.  Hop- 
kins was  president  and  treasurer  of  aald  cor- 
poration, with  a  salary  of  $7,000  per  annum ; 
that  Isaac  H.  Francis  since  deceased,  tbe 
father  of  the  plaintiff,  was  vice  president  and 
manager,  with  the  same  annual  salary ;  that 
Walter  Hopkins  was  secretary,  with  the  same 
salary;  and  William  Harry  Francis,  another 
son  of  Isaac  H.  Francis,  was  a  director  and 
foreman,  and  received  a  salary  of  $1,500; 
that  the  stock  of  said  corporation  was  divid- 
ed Into  3,000  shares  of  tbe  par  value  of  $100 
each,  of  which  at  tbe  time  tbe  bill  was  filed 
1,327  shares  were  held  by  Robert  D.  Hopkins, 
1,000  Shares  by  tbe  estate  of  Isaac  H.  Fran- 
cis, deceased,  158  shares  by  Walter  Hopkins, 
50  shares  by  William  Harry  1<  rancis,  and  50 
shares  by  the  plaintiff  Isaac  H.  Francis,  Jr., 
and  the  reihainlng  415  shares  were  held 
among  other  members  of  tbe  Hopkins  and 
Brigbam  families.    Tbe  bill  further  alleged 
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tbat  before  the  end  of  the  fiscal  year  ending 
June  30,  1905,  Isaac  H.  Francis  became  111, 
and  was  unable  to  attend  the  regular  stock- 
holders' meeting  on  August  1,  1906,  and  died 
September  25,  luuS;  that  at  the  meeting  of 
August  1,  1905,  Robert  D.  Hopkins,  Isaac  H. 
Francis,  Walter  Hopkins,  and  William  Harry 
Francis  were  elected  directors  of  said  com- 
pany, and  that  on  August  30,  1905,  a  meet- 
ing of  said  directors  was  held,  at  wbldi  all 
were  present  except  Isaac  H.  Francis,  who 
was  still  111,  but  who,  It  Is  charged,  received  no 
notice  of  said  meeting.  At  that  meeting  the 
officers  above  named  were  re-elected  to  their 
respective  offices.  The  bill  farther  charg- 
es that  at  said  meeting  "the  directors  went 
through  the  form  of  fixing  the  salary  of  Rob- 
ert D.  Hopkins  at  $10,000  a  year  and  tbat  of 
Walter  Hopkins  at  $8,000,  and  also  "went 
through  the  form  of  passing  a  resolution" 
that  the  inability  of  the  vice  president  to 
render  any  assistance  for'  the  past  two  years 
to  the  business  made  It  necessary  for  his  son 
William  Harry  Francis,  to  take  his  place,  so 
far  as  the  management  of  the  male  help  was 
concerned  and  the  supervision  of  that  part  of 
the  business,  and  that  it  was  deemed  proper 
to  leave  the  question  of  the  salaries  of  Isaac 
H.  and  William  Harry  Francis  to  be  settled 
thereafter;  that  at  a  meeting  October  21, 
1905,  Robert  D.  Hopkins,  Jr.,  was  elected  a 
director  In  place  of  said  Isaac  H.  Francis, 
then  deceased;  that  Robert  D.  Hopkins  re- 
signed as  treasurer,  retaining  the  po- 
sition of  president,  and  Walter  Hopkins  re- 
signed as  secretary.  William  Harry  Francis 
was  elected  vice  president  for  the  unexpired 
term  of  his  father.  Walter  Hopkins  was 
elected  treasurer,  and  Robert  D.  Hopkins  sec- 
retary. Salaries  were  then  fixed  as  follows: 
President,  $10,000;  vice  president,  $3,000; 
treasurer,  $8,000;  secretary,  $2,600.  On  Au- 
gust 7,  1906,  the  same  officers  were  elected, 
and  the  same  form  was  gone  through  for  a 
farther  increase  of  salaries,  as  follows:  Pres- 
ident, $16,000 ;  vice  president,  $7,000 ;  treas- 
•Drer,  $11,iaa>;   secretary,  $3,600. 

The  bill  then  charges  "that  the  above-re- 
cited increases  in  the  personal  salaries  of  the 
Messrs.  Hopkins  were  illegal  and  void  (1) 
as  in  violation  of  section  \  of  article  2  of  the 
by-laws  of  said  company,  which  provides  that 
the  compensation  to  be  paid  the  president, 
vice  president,  treasurer  and  secretary  'shall 
be  designated  by  the  board  previous  to  their 
election.'  (2)  Because  it  was  not  competent 
for  Robert  D.  Hopkins  and  Walter  Hopkins 
after  they  had  been  elected  and  had  assumed 
the  fiduciary  position  of  directors  to  vote 
to  themselves  an  increase  of  salary,  and  that 
It  was  not  within  their  power  to  represent 
and  act  for  that  corporation  in  a  matter  in 
which  they  have  a  personal  Interest  in  con- 
flict with  the  Interest  of  the  corporation.  (3) 
And  because  $7,000  a  year  is  a  reasonable 
and  adequate  salary  to  compensate  either 
Robert  D.  Hopkins  or  Walter  Hopkins  for 
any  services  which  they  have  rendered,  or  are 


capable  of  rendering  to  the  corporation ;  and 
tliat  the  salaries  so  voted  are  excessive  and 
unreasonable,  and  tbat  the  voting  of  them  is 
an  unlawful  and  covert  method  on  the  part 
of  the  Hopklnses,  as  the  owners  and  control- 
lers of  a  majority  of  the  stock,  to  divert  into 
their  own  pockets  money  which  should  right- 
fully go  as  dividends  to  all  the  stockholders 
pro  rata." 

The  bill  further  charges  that  the  two  Hop- 
kins above  named  who  control  said  company 
have  been  unwilling  to  allow  the  estate  of  said 
Isaac  H.  Francis  the  salary  due  him  at  the 
rate  of  $7,000  per  annum  from  July  1, 1905,  to 
the  date  of  his  death,  September  2S,  1905.  Al- 
so that  the  plaintiff  had  before  filing  his  bin 
made  written  demand  on  said  company  to 
compel  Robert  D.  Hopkins  and  Walter  Hop- 
kins to  make  restitution  to  said  company  of 
the  excess  of  salaries  over  $7,000  per  annum 
received  by  each  of  them,  with  wliich  demand 
said  company  refused  to  comply.  The  pray- 
er of  the  bill  is  that  the  Brigham-Hopkins 
Company  be  enjoined  from  paying  any  fur- 
ther salary  to  Robert  D.  Hopkins  until  after 
such  time  as  the  salary  theretofore  received 
by  him,  will,  if  calculated  at  $7,000  a  year, 
pay  him  for  the  services  which  he  shall  then 
have  rendered  said  company;  and  that  he 
be  required  to  account  with  said  company, 
and  repay  it,  with  interest  at  6  per  cent,  per 
annum  from  the  date  of  their  wrongful  re- 
ceipt by  him  all  sums  in  excess  of  $7,000  a 
year ;  and  for  such  other  and  further  relief, 
etc.  A  similar  bill  was  filed  by  the  plaintiff 
on  the  same  day  against  Walter  Hopkins — 
making  the  same  allegations  and  praying  the 
same  relief;  and  the  two  cases,  by  agree- 
ment, were  consolidated,  and  heard  and  de- 
termined together. 

The  defendant  corporation  answered,  ad- 
mitting the  allegations  as  to  its  incorporation, 
the  amount  of  its  capital  stock,  and  the  hold- 
ing of  the  shares  among  its  stockholders ;  al- 
so, that  the  salaries  voted  the  various  officers 
are  correctly  stated  in  the  bills;  but  alleges 
that. Isaac  H.  Francis  bad  been  ill  for  four 
years  prior  to  June  SO,  1905,  and  that  for 
two  years  before  his  death  he  bad  been  able 
to  render  very  little  assistance  to  the  business, 
and  was  very  little  at  the  factory,  though  he 
was  allowed  for  the  full  four  years  to  draw 
his  salary  of  $7,000.  It  alleges  that  the  meet- 
ing charged  in  the  bill  to  have  been  held 
August  30th  was  in  fact  held  on  August  3d, 
and  that  due  notice  thereof  was  given  to  said 
Isaac  H.  Francis,  and  that  the  plaintiff  also 
received  prompt  notice  of  all  said  increases 
of  salary,  and  is  guilty  of  laches  in  objecting 
thereto.  It  alleges  that  the  provision  of  the 
by-law  mentioned  in  the  bills  is  directory 
merely,  and  not  mandatory,  end  that  the 
spirit  of  the  same  has  been  in  no  way  violated 
by  any  act  of  any  of  the  defendants.  It  alleg- 
es that  all  the  salaries  voted  are  fair  and  rea- 
sonable, and  that  the  Increases  from  time  to 
time  therein  have  not  been  proportionately 
more  than  the  increase  in  the  volume  of  busi- 
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neaa  and  the  net  proflta  of  the  company ;  and 
that  the  officers  devote  their  whole  time  to 
the  management  and.  extension  of  the  busi- 
ness, and  that  It  will  appear  by  reference  to 
the  said  Increases  of  salary  that  the  salary 
which  has  Increased  In  the  largest  proportion 
of  all  is  th«t  of  William  Harry  Francis,  a 
brother  of  tiie. plaintiff,  and  a  son  of  Isaac  H. 
EYancis,  deceased.  Robert  D.  Hopkins  and 
Walter  Hopkins  adopted  the  answer  of  the 
defendant  corporation. 

The  only  testimony  offered  by  the  plaintiff 
was  that  of  Dr.  Arthur  Williams  with  refer- 
ence to  the  illness  of  Isaac  H.  Francis,  who 
said  Mr.  Francis  was  totally  disabled  physic- 
ally a  year  before  his  death,  end  that  for  one 
year  previous  to  September,  1904,  be  was  so 
far  physically  disabled  as  to  give  only  about 
two-thirds  of  his  time  to  the  business,  going 
to  it  about  10  a.  m.  and  leaving  about  4  p.  m. 
The  plaintiff  also  put  in  evidence  the  minutes 
of  various  meetings  of  the  directors,  showing 
who  was  present,  and  what  was  done  at 
those  meetings. 

Robert  D.  Hopkins  and  Walter  Hopkins 
testified  for  the  defendants,  explaining  the 
services  rendered  by  themselves  and  by  Isaac 
H.  Francis  from  time  to  time  to  the  company, 
and  the  character  and  extent  of  the  business, 
and  of  its  increase,  as  well  as  the  Increase 
in  profits.  Each  of  them  said  that  he  did  not 
vote  at  any  time  upon  the  Increase  of  his  own 
salary. 

It  was  shovni  that  ever  since  1900  Robert 
D.  Hopkins  bought  all  tlie  goods  for  the  com- 
pany, involving  the  exercise  of  wide  knowl- 
edge and  sound  Judgment;  and  that  these 
purchases  amounted  to  over  $500,000  a  year; 
that  he  had  sole  charge  of  the  financial  end 
of  the  concern,  borrowing  large  sums  of  mon- 
ey  for  the  business  of  the  firm,  and  Individu- 
ally indorsing  the  firm  paper  to  the  extent  of 
$200,000  at  one  season.  It  was  shown  that 
Walter  Hopkins  attended  personally  to  the 
selling  of  the  goods  and  the  supervision  of 
subordinate  salesmen;  that  he  sold  from 
$176,000  to  $250,000  of  goods  annually, .  and 
also  designed  all  the  styles.  It  was  shown 
from  the  books  of  the  company  that  the  net 
sales  for  the  year  ending  June  30,  1907,  were 
$807,000  and  the  net  profits  on  sales  $89,214.- 
19.  Mr.  Samuel  Rosenthal  of  Strauss  Bros., 
the  second  largest  clothing  manufacturing 
firm  in  Baltimore,  testified  in  view  of  the  cap- 
ital, net  sales,  and  profits  of  the  Brigham- 
Hopkins  Company  as  proved  In  the  case  that 
the  salaries  of  Robert  D.  and  Walter  Hopkins 
objected  to  were  reasonable  and  fair ;  indeed 
"extremely  moderate,"  and  that  they  were 
underpaid  instead  of  overpaid.  Wm.  P.  Mon- 
tague, a  straw  bat  manufftctorer  of  New  Tork 
City,  and  also  president  of  the  Montague  & 
Olllet  Cmnpany — a  New  Jersey  corporation  do- 
ing business  in  Baltimore  City,  and  formerly 
connected  with  the  Brigham-Hopkins  Com- 
pany, testified  that  he  knew  Robert  D.  Hop- 
kins, and  regarded  him  as  about  the  most 
able  man  In  his  line  of  business ;  that  he  was 


the  badcbone  of  that  concern;  and  that  as- 
suming the  capital,  net  sales  add  profits  to 
be  as  stated,  he  considered  a  salary  of  $16,000 
for  him  and  $11,000  for  Walter  Hopkins  to 
be  very  moderate. 

The  foregoing  statement  of  the  pleadings, 
and  of  the  testimony  fairly  presents  the  case 
as  presented  to  the  court  below.  The  learned 
Judge  filed  a  very  careful  and  elaborate  opin- 
ion in  which  he  reviewed  all  the  evidence,  and 
carefully  considered  the  law  applicable  there- 
to, and  held  (1)  that  the  salaries  objected  to 
were  not  excessive  and  unreasonable,  bat 
were  Just  and  proper;  (2)  that  they  were  not 
Invalid  because  only  three  members  of  the 
board  were  present  when  they  were  voted. 
This  conclusion  upon  this  point  was  expressed 
in  these  words,  having  special  reference  to 
all  the  facts  In  this  case:  "It  seems  to  me 
that  even  where  one  votes  for  his  own  salary 
in  a  board  where  he  is  given  the  authority  to 
act  by  the  by-laws  adopted  by  the  stockhold- 
ers, end  his  vote  is  essential,  the  act  so  done 
should  not  be  absolutely  void,  but  should  be 
subject  to  close  scrutiny  by  the  courts,  with 
the  burden  of  proof  upon  the  person  benefited 
by  the  act,  to  show  that  it  was  Just  and  prop- 
er, and  that  no  advantage  was  taken  of  the 
stockholders" — and  we  concur  in  this  view 
of  the  law.  (S)  He  held  that  the  provision 
of  tbe  by-law  that  tbe  offices  shotild  be  filled  be- 
fore the  salaries  were  fixed  was  not  manda- 
tory, but  directory  merely. 

The  reasons  for  these  conclusions  are  stat- 
ed with  such  clearness,  and  so  well  supported 
by  authority,  that  we  are  satisfied  no  addi- 
tional force  could  be  added  to  them  by  any 
opinion  we  might  file  In  the  case.  We  wUI 
therefore  affirm  the  decree  of  the  court  beloir 
for  the  reasons  set  out  in  tbe  opinion  of  that 
court,  which  we  will  adopt,  and  request  the 
reporter  to  Include  in  the  report  of  this  case. 

Decree  affirmed,  with  costs  above  and 
below. 


(108  Hd.  456) 

BOOTH  V.  McLEAN  CONTRACTING  CO, 

(Court  of  Appeals  of  Maryland.    Jane  24^ 
-  1908.) 

1.  Neouoence— QuKsrioHs  roB  JtntT— Coif- 

TBIBUTOBT  NEOUOENCB. 

The  question  of  contribntory  negligence  is 
one  of  law  for  the  court  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw  the 
same  conclusion  therefrom,  and,  where  a  doubt 
exists  aa  to  whether  plaintiff's  conduct  under 
all  the  facts  and  circumstances  constitutes  such 
contributory  negligence  as  to  prevent  him  from 
recovering,  the  question  is  one  of  fact  for  tbe 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S7,  Negligence,  $$  286,  296,  299,  33&-d46J 

2.  Appeal  and  Ebrob— Review-Scope. 

A  prayer  directing  a  verdict  for  defend- 
ant because  of  plaintiffni  eontributoiy  negligence 
necessarily  presupposes  primary  negligence, 
which  would  sustam  an  action  but  for  the  con- 
currence of.  the  contribntory  negligence,  and 
the  special  matter  for  consideration  on  appeal  is 
whether  on  the  evidence  the  case  Bboold  have 
been  submitted  to  the  jury  for  its  detennina- 
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tion  of  the  qnestloii  of  contributon  oeglisence, 
and  the  question  of  defendant's  negligence  Is  not 
an  issue. 
8.  MA8TEB  AND  Sebtant— Actions  fob  In- 

jtiBiKS— Questions  fob  Jmrr  —  Contbibu- 

BtrroRT  Nboligence. 

Whether  a  laborer  who  caught  and  injured 
his  hand  between  the  joist  under  a  hopper,  from 
which  cars  were  filled  with  dirt,  and  the  top  of 
the  car  while  attempting  to  pat  an  empty  car 
on  the  track  and  posh  it  through  the  tunnel  un- 
der the  hopper,  was  guilty  of  contributory  neg- 
ligence, held  for  the  jury. 

[Bid.  Note,— For  cases  in  point,  see  Cent.  Dig. 
vol.  S4,  Master  and  Servant,  8$  1089-1132.] 

Appeal  from  Superior  Court  of  Baltimore 
City:  Tbos.  Ireland  Elliott,  Judge. 

Action  by  William  T.  Bootb  against  the 
McIiCan  Contracting  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Bevers-- 
ed,  and  new  trial  ordered. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  8CHMUCKER,  BURKE,  and 
WOBTHINGTON,  JJ. 

Lee  S.  Myer  and  David  Ash,  for  appellant, 
John  B.  Semmes,  for  appellee. 


BRISCOE,  J.  Tbls  action  was  brought  by 
the  appellant  to  recover  damages  of  the  ap- 
pellee, the  McLean  Contracting  C<Mnpany,  a 
body  corporate,  engaged  in  the  cotistruction 
business,  for  persona]  Injuries  sustained  by 
bim  while  In  the  employment  of  the  appellee 
company  as  a  laborer.  The  declaration  con- 
tains tliree  counts.  The  first  charges  negli- 
gence In  the  construction  and  maintenance  of 
certain  cars  operated  by  the  company.  The 
second  charges  negligence  In  failing  to  fur- 
nish proper  machinery,  and  a  properly  con- 
structed structure  or  trestle  upon  which  to 
operate  Its  cars.  The  third  cliarges  negli- 
gence in  falling  to  furnish  the  appellant  with 
a  safe,  suitable,  and  properly  lighted  place  in 
which  to  perform  his  work.  The  questions 
and  those  brought  to  this  court  for  review 
relate  to  the  rulings  of  the  court  in  the  rejec- 
tion of  the  plaintiff's  prayers  and  in  the 
granting  of  the  defendant's  prayer,  which  In- 
structed the  jury  that  the  plaintiff  was 
gnilty  of  contributory  negligence,  and  by 
sach  negligence  directly  contributed  to  the  ac- 
cident in  question,  and  tliat  their  verdict 
mast  be  for  the  defendant 

Assuming,  then,  the  negligence  of  the  de- 
fendant, the  question  is:  Were  the  facts 
and  circumstances  of  the  case  so  patent  and 
plain  as  to  have  justified  the  court  in  pro- 
nouncing them  contributory  negligence  in 
law,  and  in  withdrawing  the  case  from  the 
consideration  of  the -jury?  The  law  is  well 
settled  In  this  state  bearing  upon  this  class 
ot  cases,  and  it  is  this :  Where  the  facts  of 
a  case  are  undisputed,  or  where  but  one  rea- 
sonable inference  can  be  drawn  from  them, 
the  question  Is  one  of  law  for  the  court,  but, 
where  the  fiicts  are  left  by  the  evidence  in 
dispute  or  where  fair  minds  might  draw  dif- 
ferent conclusiona,  the  case  should  go  to  the 
Jary.  In  other  words,  all  the  cases  hold  that, 
unless  there  is  some  prominent  and  decisive 


act  In  regard  to  the  effect  and  diaracter  of 
which  no  room  Is  left  for  ordinary  minds  to 
differ,  courts  will  not  withdraw  the  case 
from  the  consideration  of  the  jury.  In  the 
case  of  Gardner  v.  Michigan  Central  R.  R. 
Co.,  150  n.  S.  359,  14  Sup.  Ct  140,  37  L.  Ed. 
1107,  the  Supreme  Court  thus  lays  down  the 
rule:  "The  question  of  negligence  is  one  of 
law  for  the  court  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them.  A  case  should 
hot  be  withdrawn  from  the  jury,  unless  the 
conclusion  follows  as  matter  of  law  that  no 
recovery  can  be  had  upon  any  view  which 
can  be  properly  taken  of  the  facts  the  evi- 
dence tends  to  eetabllsb."  All  of  the  cases 
ta  this  state-  hold  that  courts  should  never 
assume  the  responsibility  of  withdrawing  a 
case  from  the  jury,  rmless  the  case  is  a  very 
clear  one  and  presents,  some  prominent  and 
decisive  act  in  regard  to  the  effect  and  char- 
acter of  which  no  room  Is  left  for  ordinary 
minds  to  differ.  Where  a  doubt  exists  as  to 
whether  the  conduct  of  the  plaintiff  under 
all  the  facts  and  circumstances  constitutes 
such  contributory  negligence  as  shonld  pre- 
vent him  from  recovering,  the  question  is  one 
of  fact,  to  be  determined  by  the  jury.    ' 

In  the  case  at  bar  the  sole  question  for 
our  consideration  Is  whether  or  not  the  court 
committed  an  error  In  granting  the  defend- 
ant's prayer,  which  withdrew  the  case  from 
the  jury  because  of  the  alleged  contributory 
negligence  on  the  part  of  the  plaintiff.  In 
this  case  the  question  of  negll^nce  vel  non 
of  the  defendant  is  not  an  issue,  because  the 
prayer  granted  at  the  Instance  of  the  defend- 
ant assumes  the  negligence  of  the  appellee  as 
one  of  the  contributory  causes  of  the  aoci' 
dent  In  Strauss  v.  United  Rys.  Co.,  101  Md. 
498,  61  Atl.  137,  it  is  said:  "The  prayer  as- 
sumes the  negligence  of  the  appellee  as  one  of 
the  contributory  causes  of  the  accident  and 
therefore  the  special  matter  for  us  to  con- 
sider Is  whether  upon  the  evidence  contained 
in  the  record  and  substantially  restated  here 
the  case  should  have  been  submitted  to  the 
jury  for  its  determination  as  to  the  alleged 
contributory  negligence  of  the  appellant" 
The  law  applicable  to  this  character  of  case  is 
clear  and  well  settled.  In  Vonderhorst  Brew- 
ing Company  v.  Amrhlne,  98  Md.  414,  56  Atl. 
833,  836,  this  court  said:  "If  there  was  no 
primary  negligence  on  the  part  of  the  defend- 
ants, there  could  be  no  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Contribu- 
tory negligence  necessarily  presupposes  pri- 
mary negligence,  which  would  of  itself  sustaia 
an  action  but  for  the  concurrence  of  the  con- 
tributory negligence."  In  the  case  of  Cooke  v. 
Street  Railway  (jompany,  80  Md.  55S,  31  Atl. 
327,  329,  It  Is  said :  "Where  the  nature  and 
attributes  of  the  act  relied  on  to  stiow  negli- 
gence contributing  to  the  injury  can  only  he 
correctly  determined  by  considering  all  the 
attending  circumstances  of  the  transaction. 
It  falls  within  tne  province  of  the  jury  to 
pass  upon  and  ciiaracterlze  it  and  it  Is  not 
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for  tbe  court  to  determine  its  quality  as  mat- 
ter  of  law."  Strauss  v.  United  Eys.  Co.,  101 
Md.  499,  61  Atl.  137.  The  question  of  contrib- 
utory negligence  In  the  case  now  before  us 
is  not  free  from  dlflBcuIty  and  doubt,  and, 
such  being  the  case,  it  was  a  question  of  fact, 
to  be  determined  by  the  jury,  and  not  by  the 
court. 

Unless  the  conduct  of  the  plaintiff  relied, 
upon  as  amounting  In  law  to  contributory 
negligence  Is  established  by  clear  and  un- 
contradicted evidence,  the  case  will  not'  be 
withdrawn  from  tbe  Jury.  At  tbe  time  of 
the  accident  the  plaintiff  was  employed  by 
the  defendant  company  as  a  laborer  at  River- 
side, Baltimore  county.  There  was  a  di- 
rect conflict  between  the  evidence  on  the  part 
of  the  plaintiff  and  that  on  behalf  of  the 
defendant  as  to  the  plaintiff's  duties  in  re- 
spect to  the  work  he  was  employed  to  do. 
The  appellee  company  was  engaged  in  the 
construction  business,  and  was  at  the  time 
of  the  accident  unloading  dirt  from  scows 
in  the  river,  by  means  of  cars  loaded  from 
and  through  a  hoi^>er.  The  dirt  was  raised 
from  the  scows  by  a  derrick,  and  dropped  in 
a  hopper  supported  by  a  trestle.  The  empty 
cars  were  placed  under  the  hopper,  loaded, 
and  carried  away.  The  cars  were  then  push- 
ed by  men  to  the  dump  and  emptied.  They 
would  then  be  sent  back  or  returned  to  be 
reloaded  under  the  hopper.  The  plaintiff  was 
at  work  on  a  trestle  or  structure  on  which 
the  cars  were  operated,  and,  while  attempting 
to  put. one  of  the  empty  cars  on  the  track 
and  push  it 'through  the  tunnel  under  the 
hopper,  liad  his  hand  caught  between  the 
Joist  under  tbe  hopper  and  the  top  of  the 
car,  and  was  severely  Injured.  The  plaintiff 
testified  upon  this  subject  as  follows:  "Q. 
When  In  this  position,  what  did  your  duties 
require  you  to  do?  A.  I  was  supposed  to 
receive  these  cars  and  take  them  back,  and 
I  received  one  car  as  they  filled  them  and 
leave  one  car  up  as  they  filled  them.  I  leave 
them  down  to  the  hopper,  and  the  man  at 
the  other  end  receives  them  and  leaves  them 
out.  Q.  Explain  how  you  would  do  this 
work?  A  I  would  have  to  go  underneath 
there  and  go  across  and  pull  them  through. 
Q.  How  did  you  pull  tbem  through?  A 
Just  catch  hold  of  the  car  at  the  top,  and 
pull  them  through,  and  check  them  until 
the  five  came  through."  He  further  testi- 
fied that  while  It  was  his  duty  to  receive 
the  cars,  and  tak-e  one  car  and  push  it 
ba<&  for  loading,  it  was  also  his  duty  to 
go  under  the  hopper  to  receive  the  cars  and 
bring  them  out  and  keep  the  track  clear. 
And  in  answer  to  the  question  "You  don't 
know  then  what  put  it  off  the  track?"  answer- 
ed :  "I  don't  know  what  put  if  off,  I  found 
it  off,  and  It  was  my  place  to  put  it  on."  He 
also  testified  that  he  was  not  warned  by  the 
superintendent  from  going  under  the  hopper 
because  "that  was  where  I  was  bound  to  go 
in  there,  that  was  my  place" ;  that,  when  the 


cars  did  not  go  through,  it  was  bis  da^  to 

go  and  bring  them  through.  The  testimony 
on  the  part  of  the  appellee  company  was 
to  tbe  effect  that  the  plaintiff  was  employed 
"to  attend  to  the  cars,"  and  his  duty  was  to 
receive  the  cars  after  they  came  through 
the  tunnel  and  have  them  loaded,  and  he 
was  warned  not  to  touch  them  until  they 
were  clear  of  the  hopper.  There  was  other 
evidence  on  the  part  of  the  plaintiff  and  de- 
fendant at  the  trial  in  the  court  below,  but 
from  an  examination  of  the  record  It  clearly 
appears  that  there  is  a  direct  conflict  in  the 
testimony  as  to  the  main  facta  of  the  case, 
and,  this  being  so,  the  question  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
was  one  of  fact,  to  be  determlhed  by  a  Jury. 
The  danger  to  which  the  accident  is  attribu- 
ted was  not  one  which  the  plaintiff  should 
have  been  required  to  look  out  for  and  avoid, 
but  one  that  he  had  every  right  to  expect 
that  proper  precaution  on  the  part  of  the 
appellee  had  been  adopted  to  avoid.  As- 
suming the  theory  of  the  plaintiff's  case  to 
be  supported  by  the  evidence  if  the  car 
causing  the. injury  had  been  in  a  good  con- 
dition, or  the  roof  between  the  car,  and  the 
first  Joist  had  been  higher,  the  accident 
would  not  have  occurred.  We  fail  to  find 
in  the  evidence  any  prominent  and  decisive 
act  on  the  part  of  the  plaintiff  which  au- 
thorized the  court  in  withdrawing  the  case 
from  the  Jury.  The  testimony  of  the  plaia- 
tlff  and  his  witnesses  was  more  or  less  con- 
tradicted by  the  evidence  submitted  on  tbe 
part  of  the  appdlee,  but  this  contradiction 
did  not  Justify  the  court  in  declaring  tbe 
conduct  of  the  plaintiff  contributory  negli- 
gence per  ae.  On  the  contrary,  all  the  cases 
hold  that  the  court  should  In  no  case  take 
the  question  of  negligence  from  the  Jury,  un- 
less the  conduct  of  the  plaintiff  relied  on  as 
amounting  In  law  to  contributory  negligence 
is  established  by  clear  and  uncontradicted 
evidence. 

We  are  therefore  of  the  opinion  that  this 
case  should  have  been  submitted  to  the  Jury, 
and,  for  the  error  in  granting  the  defend- 
ant's prayer  which  instructed  the  Jury  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence and  their  verdict  must  be  for  tlie 
defendant,  the  Judgment  will  be  reversed 
and  a  new  trial  awarded.  The  plaintiff's 
prayers  appear  to  be  free  from  objection  and 
properly  presented  the  law,  as  applicable  to 
the  plaintiff's  theory  of  the  case. 

Judgment  reversed  and  new  trial  awarded, 
with  costs. 

aw  Md.  278) 

SKFF  et  al.  v.  BROTMAN  et  at. 
(Court  of  Appeals  of  Maryland.     June  24, 

IcfUo.! 

1.  Bbokers  —  Actions  fob  CoiiPEn8A.TioN — 
Pleas— Sufficiency. 

Non  assumpsit  filed  to  a  declaration  by  real 
estate  brokers  for  commissions  is  a  good  plea. 
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BO  aa  to  render  erroneonB  the  entry  of  a  judg- 
ment by  default  for  want  of  a  anfficient  plea. 
2.  Same— Plea  Auoithtino  to  GeneraIi  Is- 
sue. 

A  plea  to  a  declaration  by  real  estate  brok- 
ers for  commissions,  averring  that  the  brokers 
did  not  sell  the  property  to  the  purchaser  nam- 
ed for  the  owners  for  the  amount  named,  and 
that  the  purchaser  did  not  pay  the  owners  such 
amount  for  the  property,  and  that  the  owners 
never  were  Indebted  as  averred,  was  not  bad  as 
amounting  only  to  the  general  issue,  as  a  plea 
is  not  objectionable  on  that  ground,  unless  it 
sets  up  matters  of  fact  merely  amounting  to  a 
denial  of  such  allegations  in  the  declaration  as 
on  general  issue  would  have  to  be  proved  to 
support  the  case. 

.Appeal  from  Baltimore  Caty  Conrt;  Henry 
Stockbrldge,  Judge. 

Action  by  Benjamin  Biotman  and  another, 
copartners,  for  the  use  of  Nathan  Easan 
against  Robert  Seff  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded.   . 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKEJR,  BURKE,  and 
WOBTHINGTON.  JJ. 

Israel  S.  Gomboroy  and  Thomas  C.  Weeks, 
for  appellants.  Myer  Rosenbush,  for  ap- 
pellees. 

BURKB,  J.  Hits  Is  the  defendants'  ap- 
peal from  a  judgment  in  favor  of  the  plain- 
tiffs entered  in  the  Baltimore  city  court 
The  suit  was  an  action  of  assumpsit,  and 
was  brought  under  the  practice  act.  The  de- 
claration ccmtalus  the  six  common  counts 
and  one  i^>ecial  count  The  special  count 
alleged  that  the  plaintiffs  were  licensed  real 
estate  brokers  In  the  city  of  Baltimore,  and 
that  on  or  at>out  the  17th  day  of  July,  1907, 
fbe  defendants  employed  them  to  sell  cer- 
tain property,  which  is  particularly  men- 
tioned In  the  count,  and  that  they  promised 
and  agreed  to  pay  to  the  plaintiffs  a  commis- 
sion of  2%  per  ceat.  as  compensation  for 
tbelr  services,  and  that,  in  pursuance  of 
said  employment,  the  plaintiffs  sold  the  prop- 
erty for  $7,000  to  Isaac  Kader,  and  that 
the  purchaser  entered  into  a  contract  with 
tlie  defendants  to  purchase  the  same,  and 
did  purchase  the  same  by  the  payment  of  the 
balance  of  the  purchase  price  in  accordance 
with  the  terms  of  the  contract;  that,  by 
reason  thereof,  the  plaintiffs  were  entitled 
to  receive  from  the  defendants  the  sum  of 
$175;  that  the  plaintlfts  have  demanded  of 
tbe  defendants  the  payment  of  said  stmi, 
bnt  that  the  defendants  have  failed  and  re- 
fused to  i)ay  the  same,  and  continued  so  to 
do.  A  proper  account  was  attached  to  and 
filed  with  the  declaration,  and  an  affidavit 
as  required  by  tbe  act  was  annexed  to  the 
narr.  The  defendants  were  summoned  to 
tbe  October  rule  day,  and  within  15  days 
thereafter  filed  pleas  to  the  action.  To  the 
first  six  counts  of  the  narr.  they  pleaded  that 
tbey  never  were  indebted  as  alleged;  and 
for  a  second  plea  they  averred  that  they 
never  promised  as  alleged,  and  for  a  third 


plea  th«y  said  that  the  plalntlffiB  did  not  as 
real  estate  brokers  sell  the  property  in  said 
count  mentioned  to  the  said  Isaac  Kader  for 
these  defendants  at  and  for  the  sum  of 
$7,000,  and  that  the  said  Isaac  Kader  did 
not  pay  these  defendants  $7,000  for  said 
property,  and  that  the  defendants  never 
were  indebted  as  alleged  In  said  connt  On 
October  30,  1907,  the  plaintiffs  Qled  a  mo- 
tion for  a  judgment  by  default  against  the 
defendants  for  want  of  sufflclent  pleas  and 
affidavit  of  defense.  On  January  24,  1008, 
this  motion  was  heard  by  the  court,  and 
on  that  day  judgment  by  default  was  entered, 
and  on  the  same  day  the  judgment  was  ex- 
tended tot  $178.73,  damages  assessed  by  the 
court  and  costs  of  suit  The  affidavit  at- 
tached to  the  pleaa  is  in  proper  form,  and  It 
is  not  claimed  that  It  Is  In  any  manner  de- 
fective or  insufficient,  and  to  it  is  appended 
a  certificate  of  the  defendants'  counsel  stat- 
ing that  he  had  advised  the  party  maktns 
the  affidavit  to  the  pleas  to  do  so. 

Upon  this  state  of-  facts,  the  single  ques- 
tion for  our  decision  is:  Did  the  defend- 
ants plead  a  good  plea  to  tbe  declaration? 
If  they  did,  the  court  had  no  right  to  ent- 
er a  judgment  as  by  default  against  them, 
because  under  the  statute  no  snob  judgment 
can  be  entered  where  there  Is  a  plea,  prop- 
erly verified,  showing  a  good  defense  to  tiie 
action.  In  Gemmell  v.  Davis,  71  Md.  458, 
18  Atl.  966,  in  which  case  the  construction 
of  this  act  was  under  consideration,  the  court 
speaking  through  Chief  Justice  Alvey,  said: 
"The  obvious  purpose  of  the  act  is  not 
only  to  furnish  a  short  and  expeditious  meth- 
od of  recovery  In  the  class  of  actions  men- 
tioned, bnt  by  requiring  disclosure  under 
oath  as  to  the  real  amount  or  matter  in 
dispute  or  actual  contest  between  the  par- 
ties to  avoid  unnecessary  trouble  and  ex- 
pense in  tbe  trial.  And  while  the  construc- 
tion of  the  statute  should  be  such  as  to 
afford  to  every  defendant  a  full  and  fair 
opportunity  to  make  all  defenses  to  tiie  ac- 
tion against  him,  no  such  restrictive  con- 
struction as  against  the  rlgbts  of  the  plain- 
tiff should  be  adopted  as  would,  in  any  event  - 
defeat  or  frustrate  the  beneficial  objects 
contemplated  by  the  Legislature.  By  the 
terms  of  the  section  quoted  the  plaintiff  has 
a  rl^t  at  any  time  after  the  expiration 
of  the  15  days  from  the  return  day  to  ap- 
ply for  and  obtain  judgment,  as  by  default 
unless  there  be  a  plea  by  the  defendant 
showing  a  good  defoise,  and  verified  in  the 
manner  described  by  the  statute."  In  2  Green- 
leaf  on  Evidence  it  Is  said  that:  "Almost 
all  the  defenses  to  the  action  of  assumpsit  In 
the  United  States,  and,  until  a  late  period 
In  England,  have  been,  made  under  the 
general  issue.  This  plea  on  strict  principle 
opetAtea  only  as  a  denial  in  fact  of  the  ex- 
press promise  or  contract  where  one  is  al- 
leged, or  of  the  matters  of  fact  from  which, 
the  contract  or  promise  allied  may  be  Im- 
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piled  bj  law.    Bat  by  an  early  relaxation 
of  the  ixrlndple  the  defendant,  In  actions  on 
express  contracts,  was  admitted,  under  the 
general  Issue,  to  the  same  latitude  of  de- 
fense which   was   open  to   him   In   actions 
upon  the  common  count,  and  was  permitted 
to  adduce  evidence,  showing   that  on   any 
groimd  common  to  both  kinds  of  assumpsit 
he  was  under  no  legal  liability  to  the  plain- 
tiff for  that  cause  at  the  time  of  pleading. 
The  practice  In  the  Bngllab  courts  by  recent 
rules  has  been  brought  back  to  Its  original 
strictness    and    consistency    with   principle; 
In  Qie  United   States  it  remains,   for  the 
most  part,  In  Its  former  relaxed  state;   and 
accordingly,  where  It  bad  not  been  other- 
wise  regulated  by   statute,    the  defendant, 
nnder  this  issue,  may  give  in  evidence  any 
matters,   showing   that   the  plaintiff   never 
bad  any  cause  of  action — such  as  the  noa- 
joinder  of  another  promisee ;  the  defendant's 
infancy ;  lunacy ;  dmnkeness,  or  other  men- 
tal  Incapacity;    coverture  at  the  time  of 
contracting ;  duress ;  want  of  consideration ; 
Illegality ;  release  or  parol  discharge  or  pay- 
ment before  breadi;    material  alteration  of 
'  the  contract;  that  the  plaintiff  was  an  alien 
enemy  at  the  time  of  contracting;   or  that 
the  contract  was  void  by  statute,  or  by  the 
policy  of  the  law ;  nonperformance  of  condition 
precedent  by  the  plaintiff;   or  that  perform* 
ance  on  his  own  part  was  prevented  by  the 
plaintiff,  or  by  law,  or,  In  certain  cases,  by 
the  act  of  God;   or  any  like  manner  of  de- 
fense." '  The  defenses  allowable  under  the 
general  issue  plea  at  common  law.  In  the 
absence  of  statutory  dianges,  are  still  open 
to   the   defoidant,    except    the    defense   of 
arbitrament  and  award,  and  possibly  the  de- 
fense of  alien  mewy.    1  Poe  on  Pleading,  {{ 
e07-609;   Tingling  v.  Eohlhass,  18  Md.  148; 
Herrick  et  al.  v.  Swomley,  66  Md.  439.    The 
general   issue  plea  of  non   assumpsit  filed 
by  the  defendants  constituted  a  good  plea 
to  the  action,  and  the  court  was  therefore 
without  power  to  enter  the  Judgment  ap- 
pealed  from.     That   Judgment,   as   well    as 
the  Judgment  by  default,  must  be  stricken 
oat,  and  the  case  remanded  for  a  trial  up- 
on the  merits.     It  was  contended  at  tiie 
bearing  that  the  defendants'  third  plea,  which 
was  in  express  terms  limited  to  the  special 
connt  of  the  declaration,  is  bad,  because  it 
is  a  plea  which  amounts  to  the  general  issue. 
If  this  were  true,  it  ought  to  have  been  de- 
murred to;   but  we  do  not  think  It  is  such 
A  plea.    A  plea  Is  never  objectionable  on  this 
ground,  unless  It  sets  ap  matters  of  fact 
merely  amounting  to  a  denial  of  snch  al- 
legations In  the  declaration  as  the  plaintiff 
would  on   the  general   issue  be   bound   to 
prove  In  support  of  his  case,  and  the  rea- 
sons why  such  a  plea  Is  held  bad  are,  "first, 
because  sacfa  special  plea.  If  considered  as 
a  traverse,  tends  to  needless  prolixity  and 
expense,  and  Is  an  argumentative  denial,  and 
a  departure  from  the  prescribed  forms  of 


pleading  the  general  Issue;  and,  secondly. 
If  viewed  as  a  plea  in  confession  and  avoid* 
ance,  it  does  not  give  color  or  plausible 
ground  of  action  to  the  plaintiff."  1  Cbitty 
on  Pleading,  627.  The  plea  Is  a  specific 
traverse  of  material  averments  of  the  spe- 
cial count,  and,  upon  failure  of  the  plaintiffs 
to  prove  any  one  of  such  material  allega- 
tions npon  the  trial,  the  verdict  would  be 
for  the  defendants  under  this  count  of  the 
narr.  Boallen  &  Leak  Precedents  oi  Plead- 
ing, 435;  16  E>icy.  PI.  &  Prac.  542;  Balti- 
more ft  Ohio  R.  B.  Ob.  T.  Ritchie,  81  Md. 
190. 

Judgment  reversed,  with  costs,  and  case 
remanded. 

(108  Md.  S06) 

ROSENKOVITZ  ▼.  UNITED  RAILWAYS  & 
BLECTRIO  CO.  OFBAITTIMORB  CITTT. 

(Court  of  Appeals  of  Maryland.    June  24^ 
190a) 

1.  ApfBAI.     ^NO     EbBOB  —  YKBOIOT— GONCI.1T- 

BIVENESS. 

A  verdict  on  conflicting  evidence,  rendered 
on  proper  InstructlonB,  is  conclQsive.on  appeaL 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  §§  S93&-3937.] 

2.  WrrNESSBS— ESXAKINATIOW    OF    WrrNXBBxa 

— "Leadinq  Questions." 

"Leading  questions"  are  those  which  ordi- 
narily suggest  to  the  witness  the  answer  desir- 
ed, or  which,  embodying  a  material  fact,  admit 
of  a  direct  answer  by  a  simple  "Yes"  or  "No,"  or 
which  instruct  a  witness  how  to  answer  on  ma- 
terial points. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §S  837-^1. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4040-4041.] 

S.  Same— DiscBxnoN  of  Coubt. 

Under  what  circumstances  leading  ques- 
tions may  I>e  asked  a  witness  Is  very  much  nn- 
der the  control  of  the  court,  In  the  exercise  of 
a  sound  discretion. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  SO,   Witnesses,  §§  837^1.] 

4.  Appeal  and  Ebsob— Objection  Below — 
Time— Objections  to  Evidence— Time  to 
Make. 

An  objection  to  a  question  as  leading,  not 
made  when  It  was  propounded,  and  before  it 
was  answered,  comes  too  late;  so  that  the  al- 
lowance of  the  question  is  not  reversible  error 
on  the  ground. 

[Ed.  NoteJ— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  A^al  and  Error,  i  1141 ;  vol.  46,  Trial, 

5.  Same— Pleadings— Review. 

Where  neither  the  granted,  rejected,  or 
modified  prayers,  nor  the  written  or  oral  tnstme- 
tions  given  by  the  court,  referred  to  the  plead- 
ings, no  question  on  the  pleadings  could  arise  on 
appeal,  but  the  question  presented  was  whether 
the  evidence  established  a  case  entitling  a  re- 
covery In  any  form  of  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i|  1221-1225.] 

6.  Tbtal  —  iNSTBUonoNS— Requests— RiaETT 
TO  Refuse. 

The  trial  court  may  reject  all  the  prayers 
offered,  and  grant  instructions  in  its  own  lan- 
guage; and,  where  the  inatrnctions  given  are 
correct  and  cover  the  ground,  the  Judgment 
will  not  be  reversed,  though  some  of  the  prayers 
might  have  been  granted,  but  the  law  in  the  in- 
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■tractions  eiven  miut  b«  dedared  folly,  and  in 
terms  iutelugible  to  tiie  juty,  on  the  point  rais- 
ed by  counsel. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S§  668-675.] 

7.  Cabbiebb-t-Injurtes    to    Passbnokbb— Ao- 
tioms— bvidbncb— instbuctions. 

Where,  in  an  action  against  a  carrier,  tlie 
gist  of  the  action  was  that  plaintiff,  while  a 
passenger  on  a  street  car,  had  been  assaulted  by 
the  conductor  and  ejected  therefrom,  and  that 
if  not  a  passenger  he  was  entitled  to  protection 
from  the  violence  of  the  employ^  of  the  com- 
pany, and  the  theory  of  the  company  was  that 
platntift  boarded  the  car  to  sell  newspapers, 
and  that  the  conductor  did  not  assault  him,  but 
that  plaintiff  contributed  to  his  own  injury  by 
jumping  from  the  car  while  in  motion,  an  in- 
struction that  if  the  Jury  believed  that  plaintiCF 
boarded  the  car  for  the  purpose  of  riding  as  a 
passenger,  and  tendered  his  tare  which  the  con- 
ductor without  reason  refused  to  receive,  and 
forcibly  and  wantonly  ejected  him  from  the  car, 
the  verdict  should  be  for  plaintiff,  while  if  be 
boarded  the  car  to  sell  papers,  the  verdict  should 
be  for  defendant,  anless  the  injury  was  caused 
by  the  conductor  wantonly  ejecting  him  from  the 
car,  properly  submitted  the  issue. 

a  sahe. 

A  street  railway  company  is  liable  for  an 
assault  on  a  passenger  committed  by  its  con- 
ductor wiiile  executing  the  contract  of  transpor- 
tation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voi.  9,  Carriers,  g{  1121-1124.] 

9.  SaITE  —  "PaSSINGBBB"— LlCERSEES— Tbes- 
PA88EBS. 

A  newsboy,  entering  a  street  car  for  the 

?iurpose  of  selling  papers,  and  without  paying 
are.  is  not  a  "passenger"  but  a  mere  licensee 
or  trespasser,  and  the  company  owes  him  no 
duty,  except  to  nse  ordinary  care  for  his  preser- 
vation after  discovering  bib  peril,  and  to  re- 
frain from  inflicting  willful,  reckless,  and  wan- 
ton injury. 

[Ed.  Note.- For  cases  In  point,  see  Cent  Dig. 
▼01.  9,  Carriers,  SI  97»-085. 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6,  pp.  5218-5227 ;  vol.  8,  p.  7748.] 

10.  Same— Actions  roB  iRjtTBizs  to  Passen- 

OSBS— BUBDEN   OF  PBOOF. 

One  suing  a  street  railway  company  for  in- 
juries received  while  a  passenger,  in  conse- 
quence of  being  assaulted  by  the  conductor,  has 
the  burden  of  showing,  by  the  weight  of  the 
evidence,  that  the  injury  was  caused  by  the 
wrongful  act  of  the  conductor,  or  the  verdict 
must  be  for  the  company. 

fEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
▼ol.  9,  Carriers,  g§  1283-1294.] 

XL  Tbiai,  —  iNSTBtrcTioKs  —  Obligatiok    ow 

CotTBT  TO  Give  Irstbuotioks. 

While  the  trial  court  is  not  bound  to  give 
either  written  or  oral  instructions,  it  is  com- 
I>etent  for  it  to  give  instructions  of  its  own, 
either  written  or  oral,  provided  they  are  not  in- 
consistent, and  the  power  of  submitting  an  oral 
instruction  should  l>e  cautiously  exercised. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  46,  Trial,  {§  614-523.] 

12.  Sahe  — DupucATiON  or  Insibuctiors— 
Effect. 

The  duplication  of  instructions  has  a  ten- 
dency to  mislead  rather  than  to  guide  the  jury, 
and  should  not  be  given. 

[E^  Note. — For  cases  in  point  see  Cent  Dig 
vol.  46,  Trial,  {  513.] 

13.  Sakk— Cobbbct  ako  Ii^oobbboi  Irsibuo- 

TION8. 

Where  correct  and  incorrect  instructions 
have  been  given  on  the  same  subject,  it  cannot 
be  ahown  that  no  injury  resulted,  because  it 


cannot  be  ascertained  by  which  instruction  the 
jury  were  governed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §g  703-718.] 

14.  Cabbiebs— Action  fob  Injubt  to  Pab- 

BENGEB— iNSTBtrcnONS. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger ejected  from  a  street  car,  the  court 
charged  that  if  plaintiff  boarded  the  car  for  the 
purpose  of  riding  as  a  passenger,  and  tendered 
his  fare,  which  the  conductor,  without  excuse, 
refused  to  receive,  and  wantonly  ejected  plain- 
tiff from  the  car,  the  verdict  should  be  for  him, 
and  that  if  he  was  on  the  car  for  the  purpose 
of  selling  newspapers,  the  verdict  should  be 
for  defendant  unless  the  injury  was  caused 
wantonly,  etc.,  an  oral  instrnction  that  the 
court  had  refused  instructions  prepared  by 
plaintiff,  and  had  given,  in  lieu  of  them,  its 
own  instructions,  which  were  read,  and  stating 
that  at  the  instance  of  the  parties  it  had  grant- 
ed prajrers,  wiiich  were  read ;  that  the  object 
of  the  instructions  was  to  present  the  theories 
of  the  case ;  that  if  the  story  told  by  plaintiff 
was  believed,  a  verdict  was  authorized  in  his 
favor,  while  if  defendant's  story  was  believed, 
the  verdict  should  be  for  it  was  erroneous  as 
misleading  the  jury  to  the  prejudice  of  plaintiff. 

Appeal  from  Superior  Court  of  Baltimore 
Olty;    Alfred  S.  Niles,  Judge. 

Action  by  Abraham  Morris  Rosenkovit^ 
an  Infant,  by  Lotiis  Rosenkovltz,  his  father, 
against  the  United  Railways  &  Electric  Com- 
pany of  Baltimore  city.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  new  trial  ordered. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COBs  PEARCB,  SCHMUOKBR,  BURKB^ 
and  WORTHINGTON,  JJ, 

David  Ash,  for  appellant  B.  Lee  BUngluff 
and  J.  Pembroke  Thorn,  for  appellee. 

BRISCOE,  J.  The  record  In  this  case  con- 
tains four  bills  of  exception.  Three  relate 
to  the  rulings  of  the  court  upon  the  admissl- 
biiity  of  testimony,  and  the  fourth  presents 
the  action  of  the  court,  in  refusing  the  plain- 
tiff's prayers,  in  granting  the  defendant's 
third,  fourth,  and  sixth  prayers,  and  further 
In  granting  a  written  instruction,  designated 
as  "court's  instruction  No.  1,"  In  Ueu  of  the 
plalntifTs  rejected  prayers,  and  also  to  the 
action  of  the  court,  at  its  own  instance,  In 
granting  a  verbal  instruction,  which  will  be 
quoted  in  full,  in  a  subsequent  part  of  this 
opinion.  The  suit  was  brought  by  the  plain- 
tiff, an  infant,  by  his  father  and  next  friend, 
in  the  superior  court  of  Baltimore  city, 
against  the  defendant  corporation,  to  recover 
damages  for  personal  Injuries  sustained  while 
upon  one  of  the  defendant's  cars,  as  particu- 
larly detailed  in  the  several  counts  of  the 
declaration.  The  narr.  contains  three  counts. 
The  first  alleges  that  whilst  the  infant  was 
a  passenger  and  was  conducting  himself  in 
an  orderly  and  proper  manner,  the  defend- 
ant corporation,  by  its  servants  and  agents, 
wrongfully  and  unlawfully  assaulted  and  beat 
bim,  and  forcibly  and  unlawfully  ejected  him 
from  the  car,  whereby  he  was  seriously  and 
permanently  injured,  and  suffered  mental  and 
physical  pain  and  anguish.    The  second  avers 
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that  the  plaintiff,  an  Infant  of  aboat  nine 
years  of  age,  was,  with  the  leave  and  license 
of  the  defendant  company,  upon  one  of  its 
cars,  and  while  so  rightfully  upon  the  car 
was  assaulted,  beaten,  and  permanently  In- 
jured, in  the  manner  stated  and  set  out  in 
the  first  count.  And  the  third  count  charges, 
hi  substance,  that  the  plaintiff  boarded  the 
defendant's  car  on  or  about  the  3d  of  July, 
1906,  intending  to  become  a  passenger,  and 
offered  to  pay  his  fare,  but  that  he  was 
ttrrongfuUy  assaulted  and  ejected  from  the 
car,  while  it  was  moving  rapidly,  by  the  con- 
ductor thereof,  )n  the  manner  described  in 
the  previous  two  counts.  The  case  was  tried 
before  a  Jury,  and,  the  Judgment  being  for 
the  defendant,  the  plaintiff  has  appealed. 

The  substantial  issue  in  the  case  is  pre- 
sented by  the  rulings  of  the  court,  as  set  out 
in  the  bills  of  exception,  and  the  conclusion 
reached  by  the  Jury  on  the  facts  renders  it 
unnecessary  for  us  to  do  more  than  to  ex- 
amine the  questions  raised  by  the  action  of 
the  court  on  its  rulings.  The  plaintiff  was 
a  newsboy,  about  nine  years  of  age,  selling 
papers  upon  the  streets,  In  the  city  of  Balti- 
more, and  on  the  3d  of  July,  1905,  boarded 
one  of  the  appellee's  cars  near  Exeter  and 
Lombard  streets,  for  the  purpose  of  selling 
papers,  and  for  the  purpose  of  proceeding 
further  in  the  city,  to  serve  his  customers. 
The  theory  of  the  infant  plaintiff's  case  is 
that  he  was  upon  the  defendant's  car  as  a 
passenger,  or  that  he  intended  to  become  such, 
and  offered  to  pay  his  fare,  but  when  he 
was  banding  the  conductor  the  fare,  the  lat- 
ter grabbed  him,  and  said,  "Get  off,  you 
damned  Jew,"  and  kiclced  him  off  the  plat- 
form of  the  car  while  It  was  In  motion.  The 
boy's  testimony  was  corrolwrated  by  the  wit- 
nesses Salerno  and  Hartman,  who  testified 
on  behalf  of  the  plaintiff.  They  were  on  the 
street  near  the  car,  and  stated  they  saw  the 
conductor  grab  the  boy  and  kick  him  off  the 
car.  The  evidence  on  the  part  of  the  de- 
fendant company  was  in  direct  conflict  with 
that  offered  on  the  part  of  the  plaintiff.  The 
conductor  testified  that  he  never  assaulted 
the  boy,  did  not  grab  or  kick  him,  or  say  to 
him,  "Get  off,  you  damned  Jew,"  and  the 
boy  did  not  offer  to  pay  his  fare.  He  further 
testified:  "On  July  3,  1905,  a  newsboy  board- 
ed the  car  at  Pratt  and  Exeter  streets.  The 
car  stopped  at  Gnjnby  and  Exeter  streets  to 
let  a  'lady  on,  and  I  told  him  to  get  off,  and 
he  had' plenty  of  time  to  get  off,  when  the 
lady  got  on,  arid  I  went  in  to  collect  the  lady's 
fare,  and  when  I  came  out,  the  boy  was  still 
on  the  rear  platform,  and  he  saw  me  coming 
out,  and  got  scared  and  Jumped  off  and  fell 
over  some  watermelons.  I  didn't  touch  him, 
never  had  my  hands  on  him.  He  got  on  at 
Pratt  and  Exeter  streets,  and  I  stopped  at 
Granby  street  to  let  a  lady  on,  and  I  told  him 
to  get  off.  The  boy  was  then  standing  on 
the  sidewalk  on  the  street;  when  I  told  him 
to  get  off  he  was  on  the  rear  platform,  stand- 
ing beside  the  rail  on  the  right-hand  side." 


The  conductor's  testimony  was  supported  by 
that  of  two  passengers,  who  were  on  the  plat- 
form of  the  car  at  the  time  of  the  occurrence, 
and  who  testified  on  the  part  of  the  defend- 
ant company. 

In  this  state  of  the  proof,  and  there  being 
a  manifest  confiict  in  the  ievidence,  it  is  clear, 
upon  all  the  authority,  that  the  questions  of 
fact  were  for  the  Jury  to  determine,  upon 
proper  instructions  from  the  court,  and  the 
verdict  of  the  Jury  is  conclusive  on  the  facts. 
The  questions,  then,  upon  this  branch  of  the 
case  are  exceedingly  narrow,  because,  unless 
the  court  committed  some  error,  whereby  the 
plaintiff  was  Injured,  in  Its  rulings  on  the 
evidence  and  the  prayers,  or  in  Its  action  iu 
submitting  its  own  written  and  verbal  in- 
structions, the  Judgment  of  the  court  must 
stand,  and  cannot  be  disturbed.  The  record 
does  not  disclose  any  reversible  error.  In  the 
rulings  of  the  court.  In  permitting  the  ques- 
tions to  be  asked  the  witness  set  out  in  the 
first,  second,  and  third  bills  of  exception. 
The  questions  may  be  regarded  as  somewhat 
leading,  and  for  this  reason,  bad  in  form  for 
examination  in  chiefs  but  It  is  difficult  to 
perceive  in  what  way  either  the  questions 
propounded,  or  the  answers  given,  could  have 
(njnred  the  plaintiCTs  casQ.  Leading  ques- 
tions are  defined  to  be  those  which  ordinarily 
suggest  to  the  witness  the  answer  desired,  or 
which,  embodying  a  material  fact,  admit  of  a 
direct  answer  by  a  simple  "Yes"  or  "No,"  or 
which  Instruct  a  witness  how  to  answer  on 
material  points.  In  Buschman  v.  Morllng,  30 
Md.  388,  It-is  said:  "Under  what  circumstan- 
ces such  questions  may  be  asked  is  a  matter 
very  much  under  the  control  of  the  court.  In 
the  exercise  of  a  sound  discretion."  There 
was  no  objection  offered  to  the  questions  as 
leading  at  the  time  they  were  propounded,  and 
before  they  were  answered.  There  was  no  re- 
versible error  In  the  rulings  under  these  ex- 
ceptions. Frownfelter  v.  State,  66  Md.  80, 
5  Atl.  410;  Jones  v.  Jones,  36  Md.  447,  11 
Am.  Rep.  505;  Black  v.  B.  &  O.  R.  R.  Co., 
107  Md. ,  69  Atl.  489. 

We  come  now  to  the  rulings  of  the  Court 
upon  the  prayers,  as  presented  by  the  fourth 
exertion,  and  here  it  will  be  observed  that 
neither  the  granted,  rejected,  nor  modified 
prayers  make  any  reference  to  the  pleadings, 
nor  are  they  referred  to  In  either  the  written 
or  oral  Instructions  given  by  the  court.  In 
such  case  no  question  upon  the  pleadings  can 
arise  in  this  court,  but  the  broad  proposition 
is  presented  whether  the  evidence  establishes 
a  case  entitling  the  plaintiff  to  recover.  In  any 
form  of  action.    Fletcher  v.  Dtxon,  106  Md. 

,  68  Atl.  875;    Bldg.  Ass'n  v.  Grant,  41 

Md.  569 ;  Leopard  v.  Canal  Co.,  1  GUI,  222 ; 
Giles  V.  Fauntleroy,  13  Md.  126.  At  the  trial 
of  the  case  the  court  rejected  all  of  the  in- 
structions submitted  by  the  plaintiff,  and 
stated  to  the  Jury  that  he  gave,  in  lieu  of 
them,  "court's  Instruction  No.  1,"  coverlns 
the  general  grounds  sought  to  be  presented 
by  the  instructions  asked  by  the  plaintiff. 
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The  court's  instruction  No.  1  was  as  follows: 
"If  the  jury  believe  that  the  plaintiff  got  upon 
the  defendant's  car  for  the  purpose  of  riding 
as  a  passenger,  and  duly  tendered,  or  was 
about  to  tender,  his  fare  to  the  conductor,  but 
that  the  conductor,  without  reason  or  excuse, 
refused  to  receive  said  fare,  called  falm  a 
'damn  Jew,'  and  forcibly  and  wantonly  eject- 
ed him  from  said  car,  giving  said  plaintiff  a 
kick  as  he  ejected  blm,  then  the  verdict 
should  be  for  the  plaintiff"  The  defendant's 
third  prayer,  It  appears  from  the  record,  was 
granted  In  connection  with  the  court's  written 
instruction,  and  Is  to  this  effect:  If  the  jury 
believe  that  at  the  time  he  received  the  in- 
juries be  was  upon  the  car  of  the  defendant 
for  the  purpose  of  selling  newspapers  to  the 
passengers,  then  the  verdict  must  be  for 
the  defendant,  unless  the  jury  further  find 
that  the  Injury  to  the  plaintiff  was  caused  by 
the  conductor  of  the  car,  either  wantonly  or 
with  reclcless  carelessness,  pushing  and  kick- 
ing the  plaintiff  off  the  car  while  it  was  in 
motion.  It  Is  the  settled  law  of  this  court,  says 
Bartol,  C.  J.,  In  P.  W.  ft  B.  B.  R.  Co.  v.  Har- 
per, 29  Md.  330,  that  "it  Is  competent  for  the 
court  below  to  reject  all  the  prayers  offered, 
and  grant  Instructions  to  the  jury  In  its  own 
language,  and  where  these  are  correct  and 
cover  the  whole  ground,  the  judgment  will 
not  be  reversed,  though  some  of  the  prayers 
might  have  been  granted."  But  when  this  is 
done,  all  the  cases  hold  "the  law  ought  to  be 
declared  fnlly  and  accurately,  and  In  terms 
certain,  explicit,  and  Intelligible  to  the  jury, 
upon  the  points  raised  by  counsel."  There  was 
no  error  In  the  court's  Instruction  No.  1,  in 
lieu  of  the  plaintiff's  prayers  under  the  evi- 
dence in  the  case,  nor  to  the  defendant's  third 
prayer,  granted  in  connection  with  It 

The  defendant's  sixth  prayer  as  to  com- 
pensatory damages,  and  the  court's  verbal  in- 
struction as  to  punitive  damages,  In  connec- 
tion with  the  court's  Instruction  Noi.  1,  are 
also  free  from  objection.  It  will  not  then  b« 
necessary,  in  deciding  the  law  applicable  to 
this  branch  of  the  case,  to  refer  to  the  plain- 
tiff's prayers,  because  they  were  all  rejected 
by  the  court,  and  court's  instruction  No.  1 
was  given  In  lieu  thereof.  If  that  Instruction 
covered  the  law  of  the  case,  as  we  have  held 
In  connection  with  the  other  granted  prayers, 
the  appellant  would  have  'no  cause  of  com- 
plaint In  this  respect 

The  gravamen  of  the  plaintiff's  complaint 
against  the  defendant,  as  offered  by  the  plain- 
tiff's evidence,  was  that,  as  a  passenger  upon 
the  car,  he  had  been  wrongfully  assaulted  and 
ejected  therefrom,  and,  even  If  not  a  passen- 
ger, he  was  entitled  to  protection  from  the 
Tioience  of  its  employes.  The  defendant's 
theory,  as  presented  by  the  testimony,  was 
that  the  plaintiff  was  a  newsboy,  that  the 
conductor  did  not  assault  him,  but  that  he 
contributed  to  his  own  Injury  by  Jumping 
from  the  car  while  In  motion.  There  can  be 
no  reasonable  dispute  as  to  the  law,  appli- 
cable to  a  case  of  this  character,  upon  either 


theory  as  herein  stated.  If  the  assault  was 
made,  and  the  plaintiff  was  ejected,  whilst  a 
passenger,  qnd  whilst  the  conductor  was  in 
its  employ,  executing  "the  contract  of  trans- 
portation" (provided  the,  jury  found  these 
facts),  the  company  would  clearly  be  respon- 
sible. B.  ft  O.  B.  B.  Co.  V.  Barger,  80  Md.  23, 
30  Atl.  560,  26  L.  B.  A.  220,  45  Am.  8t  Rep. 
319 ;  O.  By.  Co.  v.  Peacock,  69  Md.  259,  14  AU. 
709,  9  Am.  St  Rep.  425 ;  Cate  v.  Schaum,  51 
Md.  309;  Consoi.  Ry.  Co.  v.  Pierce,  89  Md. 
504,  43  Atl.  940.  In  Steamboat  Co.  v.  Brock- 
ett  121  U.  S.  637,  7  Sup.  Ct  1039,  30  L.  Ed, 
1049,  the  court  holds  that  a  common  carrier 
of  passengers  undertakes  absolutely  to  protect 
them  against  the  misconduct  and  Illegal  acts 
of  Its  own  servants  engaged  in  executing  the 
contract  The  duty  and  obligation  of  a  street 
railway  company  to  a  newsboy  who  enters 
upon  Ite  cars  for  the  purpose  of  selling  papers, 
and  who  pays  no  fare,  has  been  clearly  de-^ 
fined  by  the  courts  of  this  country.  He  Is  not 
a  passenger,  but  a  mere  licensee  or  trespasser, 
and  the  company  owes  him  no  duty,  except 
to  use  ordinary  care  for  bis  preservation' 
after  discovering  bis  peril,  and  to  refrain 
from  infilcttng  willful,  reckless,  and  wanton 
injury.  The  recognized  law  upon  this  sub- 
ject Is  well  stated  in  case  note,  titled  "Duty 
of  Carrier  to  One  Whom  It  Permits  to  Enter 
Its  Cars  upon  His  Own  Business  and  Not  as 
a  Passenger,"  In  the  report  of  the  case  of 
Peterson  v.  South,  ft  Western  Railroad,  143 
N.  0.  260,  55  S.  E.  618,  8  li.  R.  A.  (N.  S.)  1240, 
lis  Am.  St  Rep.  799,  where  the  leading  cases 
are  cited  and  collected.  In  this  state  the  rule 
of  law  applicable  to  cases  where  Injuries  re- 
sult to  persons  bearing  the  relation  of  mere 
licensees  has  been  established  by  a  long  line 
of  decisions.  B.  ft  O.  R.  R.  Co.  T.  State,  79 
Md.  335,  29  AU..618,  47  Am.  St  Rep.  415; 
Benson  v.  Traction  Co.,  77  Md.  635,  26  Atl. 
973,  20  li.  3EI.  A.  714,  89  Am.  St  Bep.  436; 
Maenner  v.  Carroll,  46  Md.  193.  The  defend-' 
ant's  thir4  prayer  substantially  presented 
these  propositions  of  law  as  hereto  stated, 
and  the  court  committed  no  error  In  grant- 
ing it 

The  fourth  prayer,  as  modified,  submitted, 
in  substance,  the  proposition  that  the  burden 
of  proof  was  upon  the  plaintiff  to  show  by 
the  weight  of  the  evidence  that  the  Injury 
was  caused  by  the  violent  and  wrongful  act 
of  the  conductor,  and  unless  the  jury  so 
found,  their  verdict  must  t>e  for  the  defend- 
ant    The  prayer  was  properly  granted.        ' 

This  brings  us  to  a  consideration  of  the 
remaining  question  In  the  case,  and  this 
arises  on  the  fourth  exception,  in  the  action 
of  the  court,  at  its  own  instance.  In  isubmit- 
ting  the  following  verbal  Instruction  to  the 
jury:  "Gentlemen  of  the  jury,  the  instruc- 
tions under  which  the  case  now  comes  to 
you  are  these :  I  have  refused  all  the  instruc- 
tions that  the  plaintiff  prepared,  and  in 
place  of  those  give  this  instruction,  as  cover- 
iog.  the  general  grounds  sought  to  be  covered 
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by  the  InstractloiiB  asked  by  fhe  plaintiff 
[aforesaid  oourt'B  instmctlon  No.  1'  was  bere 
read],  in  connection  with  that  I  grant  the 
prayer  as  to  damages  as  follows :  The  court 
instmcts  the  Jury  that  if  the  Jury  find  for 
the  plaintiff  under  the  conrt's  instruction, 
then  in  estimating  the  damages,  they  are  to 
consider  the  health  and  condition  of  the 
plaintiff  before  the  injuries  complained  of,  as 
compared  with  his  present  condition  In  con- 
sequence of  said  injuries,  and  whether  said 
injuries  are,  in  their  nature,  permanent,  and 
how  far  they  are  calculated  to  disable  the 
plaintiff  from  engaging  iU  those  business 
pursuits  for  which,  In  the  absence  of  said 
Injuries,  he  would  have  been  qualified,  and 
also  the  physical  and  mental  suffering  to 
which  he  has  been  subject  by  reason  of  the 
injuries,  and  to  allow  such  dtimages  as  in 
the  opinion  of  the  jury  will  be  fair  and  just 
compensation  toe  the  injuries  which  the 
plaintiff  has  suffered,  and  the  jury  may  also 
In  their  discretion  allow  punitive  or  exem- 
plary damages.  At  the  Instance  of  the  de- 
fendant I  have  granted  this  prayer  [defend- 
ant's third  prayer  read];  at  the  Instance 
of  the  defendant,  I  have  granted  his  fourth 
prayer  as  follows:  [defendant's  fourth  pray- 
er, as  modified,  read].  The  defendant's 
sixth  prayer  I  grant  as  follows:  [defendant's 
sixth  prayer  read].  The  object  of  these  in- 
structions, taken  as  a  whole,  10  to  present 
to  you  the  two  theories  of  this  case  held  by 
the  plaintiff  and  the  defendant  The  court 
Instructs  you  practically  that,  if  you  believe 
the  story  which  the  plaintiff  told  here  that 
the  conductor  refused  to  accept  his  fare,  put 
him  off  the  car,  and  kicked  him  off  in  the 
process  of  his  ejectment,  then  you  are  to 
find  for  the  plaintiff,  and  being  a  wanton, 
willful,  and  inexcusable  act,  you  are  at  lib- 
erty, first,  to  allow  compensatory  damages, 
and.  In  addition  to  that,  punitive  damages. 
But  if,  on  the  other  band,  yon  believe  the 
defendant's  story  that  the  newsboy  got  npoa 
the  car,  went  in  the  car,  and  sold  such  papers 
as  he  could,  got  off  In  pursuance  of  the  con- 
ductor's order  at  Granby  street,  then  got 
on  the  step  after  that,  and  then  seeing  the 
conductor  approach,  or  as  the  conductor  waa 
approaching,  got  off  the  car  himself  while 
the  car  was  in  motion,  and  the  conductor 
never  laid  his  hands  upon  him,  then  your 
verdict  must  be  for  the  defendant.  The  ob- 
ject of  these  prayers  is  to  eliminate  such 
matters  as  were  not  contained  either  in  the 
d^cndant's  case  or  plaintiffs  case,  and  sub- 
mit the  stories  of  each  side ;  and  it  Is  in  your 
province  to  determine  what  you  believe  In 
regard  to  this  matter." 

The  plaintiff  Insists  that  there  was  error 
In  granting  this  Instruction,  as  It  tended 
to  mislead  and  confuse  the  jury,  to  his  man- 
ifest prejudice  and  injury,  and  In  this  ob- 
jection we  all  concur.  Whatever  may  be  thie 
rule  and  practice  in  other  judlsdictlcms,  un- 
der the  settled  practice  in  this  state,  the 


courts  are  not  bound  to  give  either  written 
or  oral  instructions.  While  it  Is  competent 
for  the  court  to  give  Instructlcms  of  its  own, 
either  written  or  oral,  or  explain' the  effect 
of  those  granted,  provided  tbey  are  not  In- 
consistent, we  have  found  no  case  in  this 
state,  and  none  has  been  cited,  where  the 
court  has  gone  to  the  extent  in  an  oral  In- 
struction as  It  did  In  this  case.  In  Smith  r. 
Crlchton,  33  Md.  103,  It  is  said :  "The  law 
may  be  sufficiently  expounded  to  the  jury 
through  oral  Instructions."  In  Downey  v. 
Forrester,  85  Md.  117,  it  was  held  to  be  com- 
petent for  the  court,  by  an  oral  Instruction, 
to  make  an  explanation,  ex  mero  motu,  of 
written  instructions  previously  granted  by 
the  court  And  in  Hussey  v.  Ryan,  64  Sid. 
426,  2  Atl.  729,  54  Am.  Rep.  772.  It  Is  said, 
so  far  as  defendant's  exception  to  this  last 
Instruction  rests  upon  Its  being  voluntary 
or  an  explanation  of  the  prayer  to  which  It 
relates:  "It  Is  well  settled  that  the  court 
may  give  Instructions  of  Its  own,  or  explain 
the  effect  of  those  granted  at  the  instance 
of  the  parties,  provided  they  are  not  Incon- 
sistent therewith.  Such  an  interposition  is 
often  salutary  and  promotive  of  a  clear  un- 
derstanding of  the  law,  especially  if  Its  rul- 
ings are  not  understood,  or,  as  sometimes 
occurs,  are  contravened  or  misconstrued  in 
the  argument  to  the  jury."  While  it  Is 
clear  that  the  power  exists. In  the  courts  of 
submitting  an  oral  instruction  In  cases  where 
It  applies,  or  may  be  considered  necessary, 
yet  it  is  a  power  that  should  be  cautiously 
exercised,  and  will  be  found  In  practice  a 
dangerous  one,  and  open  to  abuse.  Tinder  our 
practice  It  Is  not  to  be  approved  or  com- 
mended, except  to  promote  the  ends  of  jus- 
tice as  Indicated  by  the  cases  cited.  In  the 
case  at  bar  it  is  difficult  to  reconcile  parts 
of  the  oral  Instruction  with  those  previously 
given.  It  is  somewhat  Inconsistent  with  the 
written  instructions,  and  may  have  misled 
the  jury  to  the  prejudice  of  the  plaintiff.  In 
part  it  was  practically  a  "duplication  of  in- 
structions." In  Storr  v.  James,  84  Md.  290. 
35  Atl.  965,  the  duplication  of  Instructions 
was  condemned  by  this  court  It  is  there 
said:  "Instructions  are  intended  to  give  to 
the  jury  a  clear  and  concise  statement  of  the 
law  governing  the  case.  The  duplication  of 
Instructions  has  a  tendency  to  mislead  or 
confuse  rather  than  to  guide  the  jury,  and 
thus  to  frustrate  the  very  object  intended  to 
be  accomplished  by  their  being  given  at  all." 
It  is  also  well  settled,  where  a  correct  and 
an  Incorrect  Instruction  have  been  given  on 
the  same  subject.  It  cannot  be  shown  that  no 
Injury  resulted,  because  It  cannot  be  ascer- 
tained by  which  the  jury  were  governed. 
Adams  V.  Capron,  21  Md.  186,  83  Am.  Dec. 
566.  In  Coffin  v.  Brown,  94  Md.  203,  CO  Atl. 
507,  55  L.  R.  A.  782,  89  Am.  St  R^.  422,  this 
court  in  passing  upon  the  effect  of  an  oral 
statement  made  by  the  court  in  the  presence 
of  the  jury,  said:    "If  a  written  instructloii 
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bad  been  granted,  to  tbe  effect  of  wbat  we 
bare  quoted,  there  could  be  no  doubt  that 
it  would  have  been  error,  and  sucb  oral  state- 
ments, in  tbe  presence  of  tbe  jury,  were  cal- 
culated to  greatly  Injure  tbe  defendant,  and 
perhaps  made  It  useless  for  bis  counsel  to 
argue  tbat  question  before  tbe  jnry."  11 
Bocy.  of  PI.  &  Pr.  114.  We  are,  tberefore,  of 
opinion,  tbat  tbe  oral  instruction,  submitted 
by  tbe  court  In  tbis  case,  was  calculated  to 
confuse  and  mislead  tbe  minds  of  tbe  jury, 
to  tbe  injury  of  tbe  plalntlfTs  case,  and 
Bbould  not  bave  beea  given  them.  For  this 
error  tbe  judgment  will  be  reversed,  and  a 
new  trial  awarded. 

Beversed  and  new  trial  awarded,  with 
costs. 

(106  Md.  22Q 

COQJBRAN  V.  PRESTON  et  al. 

(Conrt  of  Appeals  of  Maryland.    June  24, 
1008.) 

1.  WOBDB    AND    PhKABKS— "POUCB    POWEB." 

The  power  to  prescribe  r^^iations  demand- 
ed by  the  general  welfare  for  the  common  pro- 
tection of  all  is  known  as  the  "police  power," 
and  is  inherent  in  every  sovereignty. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6424-M3S;  vol  8,  p. 
7756.] 

2.  StATOTES— CONSXaUOTION— PUHPOSK. 

The  purpose  of  a  statute,  whose  validity 
is  under  consideration,  not  appearing  on  its 
face,  is  open  to  inqniiy. 

8.    MtmiOtPAI.   COBPORATIONB— POLIOE   POWEB 

— Reoulatioh  of  Height  of  Buildings. 
Acts  1904,  p.  63,  c  42,  providing  that  no 
bnllding,  except  a  chnrcb,  shall  be  erected  or 
altered,  in  a  designated  locality  of  the  city  of 
Baltimore,  to  exceed  in  height  70  feet  above 
tbe  surface  of  the  street  at  a  certain  point,  the 
primary  object  thereof  being  protection  from 
fire,  is  a  valid  exercise  of  the  police  power. 

4.   CONSnTDTIORAI.    LaW    —    STATUTES— CON- 

STBUCTioN— Intendment  in  Favob  or  Vai- 

IDITT. 

Where  the  object  of  a  statute  is  to  promote 
the  public  welfare,  and  there  is  a  substantial 
relation  between  the  object  aimed  at  and  the 
means  devised  for  attaining  that  object,  every 
intendment  is  in  favor  of  the  entire  validity  of 
tbe  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  {  46.] 

6.  Same— Pbesumption  of  Constitutiokai.- 

m. 

The  presumption  In  favor  of  the  validity  of 
a  statute  sbonid  prevail,  nnlesa  the  lack  of  con- 
stitntional   antbority    is    clearly    demonstrated. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  S  46.] 

6.  Same— Equal  Pbotection  of  the  Laws- 
Regulation  OF  Height  of  Buildings. 
Acts  1904,  p.  63,  c.  42,  providing  that  no 
building,  except  a  church,  shall  be  erected  or 
altered  in  a  designated  locality  of  the  city  of 
Baltimore,  to  exceed  in  height  70  feet  above  the 
surface  of  the  street  at  a  certain  point,  is  not 
a  denial  of  the  equal  protection  of  the  laws, 
contrary  to  Const.  U.  S.  Amend.  14,  on  the 
ground  tbat,  as  the  prescribed  locality  is  hilly, 
and  the  point  designated  practically  the  highest 
point  within  its  liqiits,  persons  owning  proper- 
ty on  the  lower  ground  have  an  advantage  over 
those  owning  property  on  the  higher  ground, 
becaose  the  former  may  build  to  a  greater 
lie^ht  than  tbe  latter. 
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7.  Same. 

The  act  is  not  a  denial  of  the  equal  protec* 
tion  of  the  laws  contrary  to  Const.  U.  S. 
Amend.  14,  because  exempting  churches  from 
its  operation. 

Appeal  from  Court  of  Common  Pleas  of 
Baltimore  City;    Henry  Stockbridge,  Judge. 

Application  for  mandamus  by  William  F. 
Cochran,  Jr.,  against  Edward  D.  Preston, 
inspector  of  buildings  of  Baltimore  City, 
and  others,  to  compel  tbe  issuance  of  a  per- 
mit to  make  an  alteration  In  a  building. 
From  an  order  dismissing  the  application, 
plaintiff  appeals.    AfiSrmed. 

A^iued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKER,  BURKE,  and 
WORTHINGTON,  JJ. 

W.  Stuart  Symington,  Jr.,  for  appellant 
Sylvan  Hayes  Laucbbelmer,  for  appellees. 

WORTHINGTON,  J.  The  only  question 
Involved  ib  this  appeal  Is  whether  or  not 
Acts  1004,  p.  63,  c.  42,  is  a  valid  exercise  of 
legislative  power.  By  this  act  it  is  provided: 
"Tbat  from  and  after  tbe  date  of  tbe  pass- 
age of  this  act,  no  building,  except  cburcbes, 
shall  be  erected  or  altered  in  tbe  city  of 
Baltimore  on  the  territory  bounded  by  tbe 
south  side  of  Madison  street,  tbe  west  side 
of  St.  Paul  street,  tbe  north  side  of  Centre 
street  and  tbe  east  side  of  Cathedral  street, 
to  exceed  in  height  a  point  seventy  feet  above 
the  surface  of  the  street  at  tbe  base  line 
of  Washington  Monument."  Tthe  act  was 
approved  March  16,  1904.  Tbe  ordinances 
of  Baltimore  require  all  persons  who  de- 
sire to  build,  alter,  or  repair  any  structure 
within  the  limits  of  the  city,  or  who  desire 
to  put  an  additional  story  upon  any  build- 
ing therein,  to  obtain  a  permit  from  tbe  In- 
spector of  buildings,  and  also  from  the  appeal 
tax  court  of  that  city.  Tbe  appellant  is  the 
owner  of  a  large  apartment  bouse,  located 
on  tbe  northwest  comer  of  Mt.  Vernon  Place 
and  Washington  Place,  within  the  territory 
to  which  tbe  prohibition  of  tbe  statute  ap- 
plies; and,  desiring  to  put  an  additional 
story  thereon  to  be  used  as  quarters  for 
employes,  be  applied  to  tbe  appellees  for  a 
permit  to  make  tbe  desired  alteration.  lu 
bis  application  for  such  a  permit  the  appli- 
cant stated  that  tbe  bouse  Is,  at  present,  70 
feet  high,  and  tbat  tbe  proposed  addition 
would  be  but  8  feet  In  height,  and  set  back 
on  tbe  roof  at  a  uniform  distance  of  20  feet 
from  Mt.  Vernon  Place,  and  a  like  uniform 
distance  from  Washington  Place,  and  tbat  it 
would  not  be  possible  to  see  any  part  of  tbe 
addition  from  either  of  these  places.  That 
the  total  cost  of  tbe  building  and  ground,  In 
the  first  place,  was  about  $450,000,  and  tbat, 
as  tbe  building  now  stands,  it  is  Impossible 
to  derive  from  tbe  same  a  sufiBcient  revenue 
to  yield  a  fair  profit  on  the  investment  there- 
in, but  tbat  ttie  proposed  addition  wonld  en- 
able the  owner  to  derive  a  fair  return  for  tbe 
whole  outlay.  The  appellees  refused  the  per- 
mit, on  the  ground  tbat  tbe  additional  story 
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proposed  would  raise  tbe  building  to  a  height 
greater  than  70  feet  above  the  base  line  of 
Washington  Monument,  contrary  to  the  provi- 
sions of  the  act  of  Assembly  above  mentioned. 
A  mandamus  was  then  applied  for,  and  de- 
nied by  the  court  for  the  same  reason  assign- 
ed by  the  appellees  In  the  first  Instance. 

It  Is  elementary  that  the  word  "land,"  to 
its  legal  signification,  has  an  indefinite  extent 
upwards  as  well  as  downwards,  and,  there- 
fore. If  It  were  possible  for  man  to  live  in  a 
state  of  nature,  unconnected  with  other  in- 
dividuals, the  proprietor  of  land  would  own, 
not  only  the  face  of  the  earth'  within  the 
boundaries  of  his  proprietorship,  but  also 
everything  under  it  and  .over  it.  An  imag- 
inary person,  living  In  such  a  state  of  nature, 
would  be  at  liberty  to  use  his  land  as  he 
pleased,  to  build  on  It  to  any  height,  and  to 
dig  into  it  to  any  depth,  without  restraint. 
But  as  man  was  formed  for  society,  and  Is 
incapable  of  living  alone,  organized  society  is 
essential  to  his  well-being  and  happiness,  and 
every  person  who  enters  society  must  give  up 
a  part  of  his  so-called  natural  rights  and  lib- 
erties for  the  benefit  of  the  community.  1 
Black.  Comm.  p.  125.  "The  very  existence  of 
government  presupposes  the  right  of  the  sov- 
ereign power  to  prescribe  regulations,  de- 
manded by  the  general  welfare,  for  the  com- 
mon protection  of  all.  The  principle  inheres 
in  the  very  nature  of  the  social  compact. 
The  protection  of  private  property  is  one  of 
the  chief  purposes  of  government,  but  no  one 
holds  his  property  by  such  an  absolute  tenure 
as  to  be  freed  from  the  power  of  the  Legis- 
lature to  Impose  restraints  and  burdens  re- 
quired by  the  public  good,  or  proper  and  nec- 
essary to  secure  the  equal  rights  of  all." 
Parker  and  Worthington  Public  Health  and 
Safety,  {  14.  The  power  to  prescribe  regula- 
tions, demanded  by  the  general  welfare,  for 
the  common  protection  of  all,  is  known  as  the 
police  power  of  the  state,  and  is  inherent  in 
every  sovereignty.  Prentice  on  Police  Power, 
p.  6;  Comm.  v.  Alger,  7  Gush.  53;  Munn  v. 
Illinois,  94  n.  S.  113,  24  L.  Ed.  77.  Among 
the  police  powers  of  the  state  the  right  to  reg- 
ulate the  height  of  buildings  in  a  city  is  one 
that  cannot  be  questioned.  Lewis  on  Eminent 
Domain,  {  156 ;  Tiedeman  on  State  and  Fed- 
eral Ckmtrol  of  Persons  and  Property,  p.  754 ; 
Welsh  V.  Swasey,  193  Mass.  364,  79  N.  E.  745. 
Tet  such  regulations  must  be  reasonable  in 
their  character,  and  adapted  to  accomplish 
the  purpose  for  which  they  are  designed. 
People  ▼.  D'Oench,  111  N.  T.  359,  18  N.  E. 
862;  Watertown  v.  Mayo,  109  Mass.  819,  12 
Am.  Rep.  694;  Atty.  Gen.  r.  Williams,  174 
Mass.  477,  55  N.  E.  77. 

As  the  purpose  of  the  statute  under  consid- 
eration does  not  appear  on  its  face,  such  pur- 
pose is  open  to  inquiry,  and  the  appellant 
contends  that  its  purpose  was  and  Is  to  pre- 
serve the  beauty  and  architectural  symmetry 
of  the  environment  of  Washington  Monument, 
and  that  in  the  exercise  of  the  police  power 


property  rights  cannot  be.  Impaired  for  pure- 
ly eesthetlcal  purposes.  .To  sustain  the  legal 
proposition,  he  quotes. from  Freund,  Constitu- 
tional Rights  and  Public  Policy  (1904)  {  181, 
as  follows:  "If  the  purposes  were  purely 
aesthetic,  the  Impairment  of  property  i^ights, 
even  upon  the  payment  of  compensation, 
would  not  pass  unchallenged" — and  also  from 
2  Tiedeman,  State  and  Federal  Control  of 
Persons  and.  Property,  p.  755,  as  follows: 
"Regulations,  which  are  designed  only  to  en- 
force upon  the  people  the  legislative  concep- 
tion of  artistic  beauty  and  syntunetry,  will 
not  Ite  sustained,  however  much  such  regula- 
tions may  be  needed  for  the  artistic  educa- 
tion of  the  people."  Such  is  undoubtedly  tbe 
weight  of  authority,  though  it  may  be  that,  in 
the  development  of  a  higher  civilization,  the 
culture  and  refinement  of  the  people  has 
reached  the  point  where  the  educational  val- 
ue of  the  fine  arts,  as  expressed  and  embodied 
in  architectural  symttietry  and  harmony.  Is  bo 
well  recognized  as  to  give  sanction,  under 
some  circumstances,  to  the  exercise  of  this 
power,  even  for  such  purposes.  In  Welsh  v. 
Swasey,  supra,  it  is  said  that,  "If  the  primary 
and  substantial  purpose  of  the  legislation  la 
such  as  Justifies  the  act,  considerations  of 
taste  and  beauty  may  mter  in  as  auxiliary." 
And  our  predecessors  have  said,  in  speaking 
of  an  ordinance  of  Baltimore  City,  passed  in 
pursuance  of  the  act  of  1833,  c.  180,  and  rega- 
latlng  the  distance  that  any  portico,  steps, 
or  other  ornamental  structure  on  Mt  Vernon 
Place  might  extend  from  the  building  line 
into  the  street,  that  the  object  was,  "in  fur- 
therance of  the  purpose'  to  render  these  places 
or  squares  attractive,  to  give  more  freedom 
to  the  exercise  of  private  taste  for  adornment 
in  their  vicinity.  In  a  city  noted  for  its  mon- 
uments, municipal  legislation  peculiar  to  their 
neighborhood  would  seem  indispensable." 
Garrett  v.  Janes,  65  Md.  260,  3  Atl.  597.  W« 
do  not  assent,  however,  to  the  proposition 
that  the  statute  under  consideration  was 
passed  for  purely  ornamental  purposes. 

We  find  a  more  substantial  reason  for  its 
enactment  in  tbe  suggestion  of  the  counsel 
for  tbe  appellees  that  its  purpose  was  to  pro- 
tect the  handsome  buildings  and  their  con- 
tents, located  in  that  vicinily,  and  also  the 
works  of  art  clustered  there,  from  the  rav- 
ages of  fire.  It  must  be  remembered  that  in 
the  center  of  the  prescribed  territory  to  which 
the  statute  applies  stands  the  lofty  and  beau- 
tiful monument  to  the  illustrious  Washlng- 
tc« ;  on  one  corner  of  Mt.  Vernon  Place  and 
Washington  Place  is  the  handsome  Mt  Ver- 
non Methodist  Episcopal  Church,  on  another 
is  the  Peabody  Institute,  a  stately  marble 
building,  in  wliich  are  kept  for  public  use 
many  rare  and  valuable  books  and  works  of 
art,  to  replace  which  would  be  well-nigh  im- 
possible; in  the  same  neighborhood  are  nu- 
merous handsome  residences  of  private  citi- 
zens, containing  valuable  works  of  art  and 
of  literature.    In  Mt  Vernon  and  Washing- 
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ton  Places  are  found  statnes  to  several  em- 
inent Mary  landers:  Severn  Teackle  Wallls, 
Roger  B.  Taney,  and  General  John  Eager 
Howard,  and  also  a  number  of  beautiful  flg- 
uires,  known  as  the  "Barye  bronzes,"  so  that 
the  environment  of  the  locality  In  question 
Is,  in  several  respects,  unique,  and  well  wor- 
thy of  preservation  in  its  entirety.  During 
the  session  of  the  Legislature  at  which  the 
statute  under  consideration  was  passed,  a 
great  fire  visited  Baltimore,  and  destroyed 
a  large  part  of  the  business  section  of  the 
city.  Extracts  from  an  account  of  the  Are 
will  demonstrate  some  of  the  dangers  to  be 
apprehended  from  this  devouring  element. 
The  account  says:  "The  fire  spread  to  the 
north  and  east,  rapidly  devouring  block  after 
block  of  buildings.  Landmark  after  land- 
mark went  down.  Nothing  but  burnt  clay — 
bricks  and  cement — could  stand  against  a 
conflagration  which  develi^ed  2,500  degrees 
of  heat,  and  was  carrying  itself  along  by  Its 
own  volume,  against  which  no  water  supply, 
no  human  effort  could  be  effective.  The  lofty 
skyscrapers  on  Charles,  St  Paul,  Calvert, 
and  Baltimore  streets  burned  like  great 
torches  up  to  the  sky.  Granite  and  marble 
cracked  and  spalled  off.  The  marble  work  of 
the  new  custom  house,  then  .In  course  of  con- 
stmction,  was  badly  damaged  wherever  ex- 
posed to  the  heat,  as  was  also  the  St.  Paul 
street  front  of  the  new  courthouse.  Shortly 
after  midnight  the  American  newspaper  office 
was  enveloped  in  flames,  which  quickly  spread 
across  to  the  Sun  Iron  Building  Involving  all 
In  commou  ruin.  Devastation  was  carried 
down  Calvert  street,  down  South  street,  and 
HoUlday  street  and  Gay  street,  wiping  out  ho- 
tels, newspaper  offices,  bank  buildings,  ware- 
houses, and  nearly  everything  in  the  way,  clear 
to  the  water  front  of  the  Inner  harbor. 
Among  the  buildings  destroyed  were  many 
so-called  fireproof  structures.  After  the  fire 
these  lofty  buildings  stood  amidst  the  ruins 
of  lesser  buildings,  like  gaunt  skeletons,  burn- 
ed out  interlorally  but  still  'structurally  fire- 
proof,' with  from  40  to  60  per  cent,  salvage 
credited  to  their  construction."  Great  Im- 
petus is  given  to  such  a  fire  by  very  tall 
buildings.  They  serve  as  so  many  large  fun- 
nels furnishing  draft  for  the  flames,  thereby 
Intensifying  the  heat,  and  outreaching  the 
efforts  of  the  firemen.  Already  some  very  tall 
buildings  have  been  erected  in  this  locality; 
the  "Hotel  Stafford"  being  132  feet  high,  and 
the  apartment  house  known  as  "The  Severn" 
being  115  feet  above  the  pavement  at  the  base 
line  of  Washington  Monument  It  was  to 
prevent  the  multiplication  of  such  buildings 
in  this  n^ghborhood,  and  the  Increased  dan- 
ger from  fire  attendant  thereon,  that  this 
statute  was  no  doubt  passed.  We  consider 
such  aq  object  entirely  legitimate,  and  the 
statute  valid  as  far  as  its  purpose  is  con- 
cerned. 

The  appellant  contends,  however,  that  as 
the  prescribed  territory  Is  hilly,  and  the  base 
line  of  Washington  Monument  practically  the 


highest  point  within  Its  limits,  persons  own- 
ing property  on  lower  ground  have  an  advan- 
tage over  those  whose  property  is  located  on 
the  higher  ground,  because  the  former  may 
build  houses  to  a  greater  height  than  the  lat- 
ter and  that  therefore  the  statute  denies  the 
equal  protection  of  the  laws,  contrary  to  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States.  While  we  recognize  the 
force  of  this  contention,  we  think,  when  it  is 
remembered  that  the  primary  object  of  the 
law  Is  protection  from  fire,  it  is  met  by  the 
consideration  that  very  tall  buildings  on  the 
highest  part  of  the  ground  would  be  more 
difficult  to  deal  with  In  case  of  fire  than  such 
buildings  lower  down.  By  operating  from  the 
higher  portions  of  ground,  water  might  be 
thrown  on  tall  buildings  further  down  the 
hill,  and  reach  the  top,  while  the  tops  of 
buildings  of  the  same  height  on  the  higher 
ground  would  be  wholly  out  of  the  reach  of 
the  fire  apparatus.  "In  virtue  of  its  right 
and  duty  to  provide  for  the  public  welfare 
the  legislative  branch  of  government  posses- 
ses a  large  discretion  as  to  the  manner  in 
which  it  shall  be  exercised."  Parker  and 
Worthlngton,  Public  Health  and  Safety,  S  4. 
If  the  object  of  the  statute  Is  to  promote  the 
public  welfare,  and  there  is  a  substantial  re- 
lation between  the  object  aimed  at  and  the 
means  devised  for  attaining  that  object  every 
Intendment  will  be  in  favor  of  the  entire 
validity  of  such-statute.  Parker  and  Worth- 
lngton, Public  Health  and  Safety,  {  4;  Adler 
V.  Whltbeck,  44  Ohio  St  539,  662,  9  N.  E. 
672;  Minnesota  v.  Barber,  136  U.  S.  313,  10 
Sup.  Ct.  862,  34  li.  Ed.  455.  The  presumption 
in  favor  of  the  validity  of  the  statute  should 
prevail,  unless  the  lack  of  constitutional  au- 
thority Is  clearly  demonstrated.  U.  S.  v. 
Harris,  106  U.  S.  629,  1  Sup.  Ct  flOl,  27  L. 
Ed.  290. 

It  was  for  the  Legislature  to  determine  the 
manner  In  which  the  purpose  aimed  at  was 
to  be  accomplished,  and  we  are  not  prepared 
to  say  that  the  method  adopted  does  not  bear 
a  substantial  relation  to  the  object  aimed  at, 
or  that  it  denies  the  equal  protection  of  the 
laws,  as  that  term  is  understood  and  con- 
strued. Easton  v.  Covey,  74  Md.  262,  22  Atl. 
2C6 ;  Ex  parte  PIsk,  72  Cal.  12.'),  13  Pac.  310 ; 
Hlne  V.  New  Haven,  40  Conn.  478 ;  People  v. 
D'Oench,  111  N.  T.  361,  18  N.  E.  862.  In  the 
last-mentioned  case  the  court  held  that  a' 
statute,  regulating  the  height  of  all  houses 
used  as  dwellings,  did  not  Include  stores, 
factories,  worehouses,  buildings  used  for  of- 
fices, or  hotels,  and  that  It  was  a  valid  exer- 
cise of  the  police  lowers,  although  because 
private  residences  were  seldom  above  the  pre- 
scribed height.  It,  in  effect,  applied  only  to 
tenement  and  apartment  houses.  The  last- 
mentioned  case  is  also  authority  for  uphold- 
ing the  present  statute,  although  churches 
are.  In  terms,  exempted  from  Its  operation. 
There  is  not  the  same  reason  for  regulating 
the  height  of  churches  as  of  someother  build- 
ings.   The  former  frequently  have  spires  for 
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ornamental  pnrposes,  reaching  a  mnch  great- 
er height  than  70  feet,  but  they  do  not  present 
the  same  danger  from  fi,re  to  the  surround- 
Ing  bnildlngB  as  many  other  structures  do, 
chiefly  because  they  are  not  likely  to  become 
very  numerous  In  any  one  locallly. 

After  a  careful  consideration  of  the  case 
In  all  its  different  aspects,  we  think  the  order 
of  the  lower  court  dismissing  the  application 
for  a  writ  of  mandamus  was  right,  and  the 
same  will  therefore  be  affirmed.  Order  af- 
firmed, with  costs. 


(IDS  Hd.  t«n 

NEWMAN  et  al.  y,  JOHNSON. 
(Court  of  Appeals  of  Maiyland.    June  25,  1908.) 

1.  Specific  Pebfobmarcb— Gbouhd  fob  Bs- 
tiEF— DiscBiwiON  OF  Court. 

The  specific  performance  of  a  contract  is 
not  a  matter  of  right,  but  is  within  the  sound 
discretion  of  the  court,  to  be  granted  or  refused 
according  to  the  circumstances  of  the  case,  and 
the  court  may  not  arbitrarily  or  capriciously 
perform  one  contract  and  refuse  to  perform  an- 
other, bnt  must  regard  the  conduct  of  the  plain- 
tiff and  the  circumstances  extrinsic  to  the  con- 
tract itself. 

IEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Specific  Performance,  Sf  17,  18.] 

2.  Sake— Pleading — Detebuinatior. 

Where  the  allegations  in  a  bill  for  the 
specific  performance  of  a  contract  appear  to 
be  meager  when  contrasted  with  the  tacts  as 
disclosed  by  the  evidence,  and  presents  a  case 
where  plaintiff  has  failed  to  make  a  full  and 
candid  disclosure  in  his  bill,  the  court  may  re- 
fuse to  grant  the  relief  sought. 

3.  Same— Good  Faith  and  Diliqence.   ' 

Plaintiff,  a  vendee  of  land,  delayed  the  com- 
pletion of  the  contract  of  sale,  assigning  various 
reasons,  among  others  that  there  was  a  defect 
in  the  title.  The  vendor  asserted  that  the  claim- 
ed defect  was  merely  technical,  and  refused  to 
take  any  steps  to  cure  the  same,  on  the  ground 
that  to  do  so  would  be  a  recognition  of  a  sup- 
posed outstanding  title  having  no  validity.  Aft- 
er several  months  of  delay,  the  vendor  notified 
the  plaintiff  that,  unless  he  fulfilled  the  con- 
tract by  a  certain  day,  he  would  consider  the 
contract  at  an  end.  The  plaintiff  paid  no  heed 
to  the  notice,  and,  after  the  date  mentioned 
therein,  the  vendor  sold  the  property  to  a  third 
person,  who  had  notice  of  the  previous  contract. 
Held  that,  whatever  cause  of  action  plaintifiC 
might  have  at  law,  he  was  not  entitled  to  waive 
the  defect  in  the  title  theretofore  asserted  by 
him,  and  demand  specific  performance  of  the 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {  227.] 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City ;  James  P.  Gorten,  Judge. 

Action  by  Clinton  M.  Johnson  against 
Isaac  L.  Newman  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Re- 
versed, and  bill  dismissed. 

Argued  before  BOYD,  C  J.,  and  BRIS- 
COE, PEARCB,  SCHMDCKBB,  BURKB, 
and  WORTHINGTON,  JJ. 

Vernon  Cook  and  Wm.  P.  Lyons,  for  ap- 
pellants. William  G.  Towers  and  Richard 
Bernard,  for  appellee. 

PEARCB,  J.  The  bill  In  this  case  was 
filed  by  the  appellee  against  the  appellant 


to  enforce  the  spedllc  performance  of  a 
written  contract  between  them  for  the  pur- 
chase by  the  appellee  of  a  parcel  of  land  in 
Baltimore  city  belonging  to  the  appellant. 
This  contract  was  executed  March  13,  1907, 
the  appellant  being  named  and  described 
therein  as  vendor,  and  the  appellee  as  ven- 
dee, and  the  property  being  accurately  de- 
scribed. The  material  recitals  are  these: 
"That  the  said  vendor  has  this  day  sold  to 
the  said  vendee,  and  that  the  said  vendee  has 
this  day  bought  of  the  said  vendor,  at  and 
for  the  sum  of  ten  thousand  dollars  ($10,000) 
in  fee  simple,  all  that  lot  of  ground  and  Im- 
provements situate  In  Baltimore  City  and 
described  as  follows:  rOescrlptlca  <»nitted 
here.]  The  title  to  all  of  the  above  described 
property  to  be  good  and  marketable,  and 
the  said  property  Is  to  be  free  of  all  Hens 
and  claims,  otherwise  this  agreement  Is  to 
be  null  ai>d  void,  and  the  money  paid  here- 
under Is  to  be  returned  to  the  said  vendee. 
Taxes  to  be  adjusted  and  allowed  to  the 
date  of  transfer  of  title.  The  two  hundred 
and  fifty  dollars  ($250)  of  said  purchase  price 
of  ten  thousand  dollars  has  been  paid  before 
the  signing  hereof,  the  receipt  whereof  is  here- 
by acknowledged,  and  the  balance  of  said 
purchase  is  to  be  paid  as  soon  as  the  exami- 
nation of  title  is  completed,  for  which  a 
period  of  thirty  days  Is  allowed."  The  con- 
tract further  provided  that,  upon  full  pay- 
ment of  the  purchase  money,  the  property 
should  be  conveyed  to  the  vendee  by  the 
vendor,  at  the  cost  of  the  vendee,  by  a  deed 
giving  a  good  and  mechantable  title,  sab- 
ject  to  certain  restrictions  as  to  the  build- 
ings to  be  erected  thereon,  and  the  use  to  be 
made  thereof,  which  are  not  material  to 
the  case.  The  property  extends  from  the 
center  of  Kate  avenue  to  the  center  of  Grace 
avenue,  and  binds  upon  the  east  line  of  the 
right  of  way  of  thr  Western  Maryland  Rail- 
road. The  vendee  opened  negotiations  for 
the  purchase  through  W.  L.  Russell,  as  agent 
for  the  vendor.  In  the  spring  of  1906,  but  it 
does  not  appear  t^at  the  vendee's  name  waa 
dlBclofled  to  the  vendor  nntll  some  time  in 
January,  1907.  In  the  meantime,  the  ne- 
gotiations producing  no  result,  the  vendor 
wrote  Mr.  Russell  on  January  11,  1907,  that 
he  had  other  inquiries  about  a  part  of 
the  tract,  which  he  could  not  answer  with- 
out Interfering  with  Russell's  clients,  and 
Jie  would,  therefore,  withdraw  his  offer  of 
sale  after  January  31,  1907,  unless  before 
that  date  they  said  positively  they  wanted 
the  property  and  put  up  a  forfeit  As  a  re* 
suit  of  this  the  vendee  on  January  31,  1907, 
signed  an  agreement  prepared  by  hfan,  and 
which  Russell  signed  as  agent  for  Newman, 
and  the  vendee  gave  his  chedc  for  $250  In 
part  payment.  This  agreement  was  not  sat- 
isfactory to  the  vendor,  who  before  signing; 
a  contract,  thought  It  necessary  to  get  In 
what  he  thought  might  be  outstanding  in- 
terests, and,  after  this  was  accomplished, 
the  agreement  of  March  13tb  was  prepared 
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and  executed  t^  the  parties;  the  vendee's 
check  In  the  meantime  being  retained  by  RutH 
ael,  and  being  delivered  to  the  vendor  on 
March  13th.  This  check  was  not  honored 
when  presented  that  day,  and  was  not  made 
good,  according  to  the  vendor's  testimony,  for 
several  days,  but  it  was  then  paid,  and  ap- 
pears to  have  been  overlooked  by  the  vendee 
through  inadvertence  merely.  That  Incident 
will  therefore  be  dismissed.  The  vendee 
then  employed  Mr.  Towers  as  his  attorney 
to  examine  the  title,  and  he  deemed  It  nec- 
essary or  proper  to  have  certain  relatives 
of  the  vendor  make  conveyances  to  him  to 
cover  some  possible  Interest  they  might  be 
supposed  to  have.  One  of  these  conveyances 
was  recorded  April  8,  1007,  but  the  other  was 
not  recorded  until  May  SlsL  Mr.  Towers 
also,  before  the  SO  days  for  examination  of 
title  expired,  says  that  he  informed  the 
vendor  he  had  discovered  a  deed  upon  record 
creating  an  easement  in  a  strip  of  said  land 
In  favor  of  the  Western  Maryland  Railroad 
for  the  maintenance  of  a  station  thereon ;  but 
the  vendor  testifies  that  this  was  not  made 
known  to  him  until  April  13th  when  he  call- 
ed for  a  settlement,  and  that  he  was  not 
convinced  until  he  saw  the  deed  that  there 
was  such  a  paper.  By  the  terms  of  that  deed 
it  appears  that,  whenever  the  railroad  compa- 
ny should  cease  to  maintain  a  station  upon 
said  strip  of  ground,  It  should  revert  to  the  es- 
tate of  L.  P.  D.  Newman,  to  whose  title  the 
vendor  had  succeeded.  It  appears  from  the  rec- 
ord that  the  station  and  platform  erected  on 
said  strip  under  the  said  deed  had  been  aban- 
doned and  removed  about  1896,  when  the  Park 
Heights  Electric  railroad  was  built,  and 
since  then  there  has  never  been  a  station 
there — nothing  but  the  single  track  of  rails, 
until  1906,  when  a  switch  was  put  In  at  that 
point  on  a  fill  made  for  that  purpose,  but.  as 
the  record  shows,  whollr  upon  the  right  of 
way  of  the  railroad.  The  vendor's  land  and 
the  surrounding  lands  were  all  uninclosed, 
and,  after  the  construction  of  this  switch, 
pereons  drove  across  the  vendor's  land  In  go- 
ing to  this  switch  as  they  had  before  done  In 
going  to  the  station  and  platform.  In  refer- 
ence to  this  matter  there  Is  a  conflict  of  tes- 
timony, the  vendee  claiming,  as  alleged  in 
his  bill  of  complaint,  and  in  his  testimony, 
that  the  vendor  agreed  to  get  a  release  from 
the  railroad,  and  from  that  time  down  to 
the  filing  of  his  bill  the  delay  was  due  to 
the  vendor's  failure  to  procure  the  release, 
and  that  he  bad  always  been,  and  still  was, 
ready  to  pay  the  purchase  money  upon  re- 
ceipt of  a  clear  merchantable  title.  The  ven- 
dor, on  the  other  band,  denied  in  his  answer 
and  also  in  his  testimony  that  any  such 
promise  was  ever  made  by  or  for  him^  He 
denied  that  the  railroad  had  any  existing 
easement  or  right,  alleging  It  had  long  since 
been  abandoned,  and  that  the  use  and  title 
bad  reverted  to  him  as  the  successor  in  title 
of  the  said  L.  D.  P.  Newman  and  his  trus- 
tees, and  that,  as  soon  as  he  was  Informed 


of  the  claim  made  by  Mr.  Towers  that  a  re- 
lease was<  deemed  necessary  to  perfect  tbt 
title,  he  had  replied  he  would  not  ask  a  re- 
lease from  unfounded  or  imaginary  claims, 
and  that  the  vendee  subsequently  said  he 
would  procure  it  himself,  and  that  the  ven- 
dor need  give  It  no  further  thought  The 
vendor  further  answered,  and  testified  that 
from  that  date,  April  13th,  to  September 
27th,  he  was  constantly  urging  the  vendee 
to  close  the  transaction,  and  that  the  delay 
was  wholly  due  to  the  financial  Inability  of  ■ 
the  vendee  to  carry  out  the  contract.  The 
evidence  very  strongly  sustains  the  vendor's 
assertion  that  he  denied  the  existence  of  any 
easement  or  right  of  the  railroad,  and  that 
he  positively  refused  to  put  himself  In  the 
positiou  of  recognizing  any  foundation  for 
such  claim  of  the  railroad  by  asking  a  re- 
lease. Under  these  circumstances.  If  the 
vendee  deemed  such  release  necessary  for  his 
protection,  his  alternative  was  either  to  pro- 
cure it  himself  from  the  railroad,  and  complete 
bis  contract  with  the  vendor^  or  treat  it  as 
broken  by  the  refusal  of  the  vendor  to  pro- 
cure It  and  his  failure  to  eonvey  a  title  free 
from  all  liens  or  claims,  and  as  entitling  blm 
to  a  return  of  the  money  paid,  and  to  such 
damages  for  the  breach  of  the  contract  as 
he  should  be  able  to  show. 

The  vendee  testified  that  he  was  from  May 
until  the  last  of  September  constantly  ex- 
pecting the  vendor  to  procure  a  release  from 
the  railroad,  and  that,  though  he  was  not 
personally  prepared  with  the  money,  he  bad 
the  promise  of  a  responsible  man,  Mr.  Kel- 
ly, to  furnish  it  whenever  required,  and  that 
the  only  delay  was  due  to  his  waiting  on 
the  vendor  to  procure  the  release  from  the 
railroad  This  contention,  however.  Is  not 
consistent  with  Important  and  uncontradicted 
evidence  In  the  record.  On  June  19,  1907, 
the  vendor's  attorneys,  Messrs.  Cans  &  Ha- 
man,  wrote  the  vendee  that  they  were  in- 
structed to  say  that,  unless  the  contract  was 
performed  by  him  not  later  than  June  30th, 
a  bill  would  be  filed  against  him  for  specific 
performance.  The  receipt  of  that  letter  was 
admitted  by  the  vendee,  and  that  no  reply 
was  made  thereto  by  or  for  him.  Be  con- 
tented himself  with  referring  It  to  his  at- 
torney. The  vendor  testified  that  this  bill 
was  not  actually  filed,  because  he  was  sat- 
isfied that  the  vendee  was  not  financially 
responsible,  and  a  decree  would  be  ilknavall- 
ing  if  obtained.  Mr.  Kelly  did  testify  that 
he  would  have  financed  the  purchase  for  the 
vendee  if  required,  though  under  no  legal 
obligation  to  do  so,  and  that  he  would  in  that 
event  have  secured  himself  on  the  property, 
but  that,  under  the  proposed  arrangement, 
much  assistance  would  not  have  been  requir- 
ed of  him.  It  Is  quite  clear  that  Mr.  Kelly 
was  abundantly  able  to  finance  this  pur- 
chase, and  it  is  true  that  he  furnished  the 
$10,280.25  paid  Into  court  after  this  suit  was 
brought  But  It  is  reasonably  clear  from  all 
the  evidence  taken  together  that  the  ven- 


Digitized  by 


Google 


118 


70  ATLANTIC  EBPOBTBR, 


(Md. 


dee'8  original  reliance  for  tlie  money  was  in 
selling  a  part  of  tbe  tract  to  Mr.  Kbliy,  and 
that,  after  Mr.  Kelly  bougbt  anotlier  place 
suited  to  Ills  purpose,  he  then  relied  upon 
selling  a  part  to  some  other  person,  and  that 
no  positive  arrangement  was  ever  made  with 
Mr.  Kelly  until  about  tbe  time  tbe  money 
was  paid  into  court  Mr.  Pentz  testified  that 
during  May  and  June  Mr.  Johnson  several 
times  endeavored  to  sell  him  the  larger  part 
of  the  property  at  least  six  or  eight  times; 
atid  on  July  19th  he  did  enter  into  an  agree- 
ment with  a  Mr.  Hotbnan  to  sell  him  about 
one-fourth  of  the  property  for  $7,500,  and 
actually  received  from  him  $500  on  account 
of  the  contract.  On  August  12th  Hoffman 
applied  to  tbe  Title  Guarantee  &  Trust  Com- 
imny  to  examine  tbe  title,  and  Mr.  Towers 
also  applied  for  tbe  same  purpose  on  August 
31st,  and  on  October  Ist  tbe  title  company 
reported  to  Mr.  Towers  by  letter  tbe  result 
of  a  partial  examination  in  which  several 
objections  were  made,  including  tbe  matter 
of  tbe  easement  of  the  railroad.  Mr.  New- 
man testified  that  from  April  to  September 
he  was  urging  Mr.  Towers  every  two  or  three 
days,  and  that  the  reply  always  was  it  would 
have  to  go  over  a  day  or  two,  and  that  tbe 
last  excuse  for  the  delay  was  that  HofTman 
had  been  disappointed  in  getting  the  money 
on  mortgage,  and  that  Johnson  told  him  on 
August  2l8t  that  he  had  made  satisfactory 
arrangements  with  the  railroad,  but  that  bis 
plans  to  finance  the  matter  had  ail  failed, 
80  far,  but  that  on  September  1st  HofTman 
would  be  In  position  to  settle  with  him,  and 
he  could  then  settle  with  Newman,  and  that 
Newman  consented  to  wait  till  that  time. 
Mr.  Towers  was  not  called  in  rebuttal  of  Mr. 
Newman's  testimony  on  this  point  Mr. 
Johnson  was  called,  but  was  not  Interrogated 
on  that  point,  and  made  no  denial.  The  1st 
of  September  arrived  and  nothing  was  done. 
On  September  24tb  or  25th  Mr.  Newman  was 
on  Kate  avenue,  adjoining  this  property, 
when  he  met  a  Mr.  Flanlgan,  who  had  a  con- 
tract to  grade  Kate  avenue,  and  asked  him 
what  he  would  take  for  it  as  be  wanted 
to  dump  his  waste  earth  upon  it  Newman 
told  him  he  had  an  agreement  to  sell  It  to 
Johnson  for  $10,000,  who  had  been  fooling 
over  It  a  long  while,  and  that  he  would  like 
to  sell  it  to  Flanlgan,  but  must  first  ascer- 
tain whether  be  was  relieved  from  Johnson's 
contract  Flanlgan  said  he  would  take  It  at 
that  price,  but  must  have  an  answer  by  the 
next  Monday.  Newman  consulted  bis  coun- 
sel, Mr.  Cook,  who  advised  him  be  could  pro- 
ceed with  Flanigan,  and  he  then  wrote  John- 
son a  letter,  September  27th,  stating  that  th« 
performance  of  tbe  contract  had  been  de- 
layed over  five  months,  and  that,  unless  the 
purchase  money  was  paid  by  noon  on  Septem- 
ber 30th, '  he  should  treat  the  contract  as 
canceled  and  at  an  end,  and  this  letter  was 
sent  by  registered  mail,  and  Mr.  Towers  was 
acquainted  by  Newman  with  its  contents. 
No  answer  appears  to  have  been  made  to 


this  letter  by  any  one^  bat  after  its  receipt 
Mr.  Towers  met  Mr.  Horsey,  of  Oans  & 
Haman,  and  asked  bim  what  Newman  was 
going  to  do,  and  be  replied,  "Stand  by  tbe 
letter,"  to  which  Mr.  Towers  answered,  "All 
right"  On  October  1st  Newman  entered  in- 
to a  written  contract  with  Flanigan  to  sell 
him  this  property  for  $10,250,  and  $500  was 
paid  on  account,  the  balance  to  be  paid  on 
execution  of  a  conveyance.  Tbe  bill  In  this 
case  was  filed  on  October  16th.  With  this 
statement  of  the  principal  facts  we  are  pre- 
pared to  consider  the  law  governing  them. 

It  has  been  many  times  said,  as  in  Bam- 
berger V.  Johnson,  86  Md.  41,  37  Atl.  901,  that 
the  application  for  this  relief  "is  addressed 
to  the  sound  discretion  of  the  court  to  be 
granted  or  refused  according  to  Its  circum- 
stances. It  does  not  flow  as  matter  of  right" 
In  North  Avenue  Land  Co.  v.  Bait  City,  102 
Md.  480,  63  AO.  177,  the  court  quoting  and 
approving  section  44  of  Fry  on  Specific  Per- 
formance, said:  "The  meaning  of  this  propo- 
sition is  not  that  tbe  court  may  arbitrarily  or 
capriciously  perform  one  contract  and  refuse 
to  perform  another;  but  that  tbe  court  has 
regard  to  the  conduct  of  the  plaintiff  and 
to  circumstances  outside  the  contract  Itself, 
and  that  the  mere  fact  of  the  existence  of  a 
valid  contract  is  not  conclusive  in  the  plain- 
tifTs  favor."  This  principle  was  applied  and 
emphasized  in  the  recent  case  of  Ounther 
Brewing  Co.  v.  Brywczynskl  (reported  In  the 
DaUy  Kecord  of  June  3,  1908)  69  Atl.  614. 
In  Canton  Co.  v.  Northern  Central  Railway 
Co.,  21  Md.  383,  It  was  held  that  there  must 
be  a  full  and  candid  disclosure  of  all  tbe 
facts  In  tbe  bill,  and  that,  if  this  is  not 
done,  tbe  court  may  refuse  to  grant  the  relief 
sought  The  allegations  of  tbe  bill  In  this 
case  are  very  meager,  and,  when  contrasted 
with  the  facts  as  disclosed  by  the  evidence, 
we  do  not  thlnlc  they  measure  up  to  tbe 
standard  of  a  full  and  candid  disclosure.  In 
Penn  v.  McCullough,  76  Md.  231,  24  Atl.  425, 
tbe  court  approves  the  language  of  Lord  Al- 
vanley  in  Mllward  v.  Thanet  5  Vesey,  720, 
note  "b" :  "A  party  cannot  call  upon  a  court 
of  equity  for  a  specific  performance  unless  he 
has  shown  himself  ready,  desirous,  prompt 
and  eager."  In  tbe  case  of  Penn  v.  McCul- 
lough, supra,  as  in  tbe  present  case,  the  de- 
fendant wrote  the  plaintiff  a  letter  charging 
him  with  repeated  failure  to  keep  bis  prom- 
ises and  perform  bis  contract  to  which  be 
made  no  reply.  Commenting  upon  this,  the 
court  said:  "Now,  if  be  was  ready  and 
anxious  as  he  now  says  to  perform  his  part 
of  tbe  contract  it  is  strange,  to  say  tbe  least, 
why  he  did  not  at  once  upon  tbe  receipt  of 
this  letter  tender  to  the  defendant  the  pur- 
chase money  and  demand  a  conveyance  of  tbe 
property.  So,  If  tbe  case  rested  here,  we 
should  have  no  hesitation  in  saying  that  tbe 
plaintiff  bad  failed  to  perform  bis  part  of  the 
contract"  In  tbe  present  case  tbe  second  let- 
ter of  September  27tb,  written  after  Johnson 
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admlta  he  was  wlIHng  to  waive  tbe  release 
he  had  prevlonsly  Insisted  that  he  required, 
still  more  Imperatively  called  npon  him  to 
tender  the  pnrchase '  money  and  demand  a 
conveyance.  Yet  he  still  remained  silent 
Moreover^  "the  dicomstances  ontslde  of  the 
contract  itaeU"  to  which  the  court  in  Bam- 
berger T.  Johnson,  supra,  has  said  "regard 
will  always  be  had,"  cannot  be  overlooked  In 
this  case.  Newman  had  been  making  every 
effort  to  sell  this  property  for  some  time,  and 
for  nearly  six  months  had  been  vainly  urg- 
ing Johnson  to  perform'  the  contract  and  was 
being  put  off  with  one  excuse  or  another. 
When  Flanigan  appeared  and  proposed  to 
purchase,  prompt  action  was  required  of 
Newman,  or  he  would  have  lost  that  oppor- 
tunity to  sell,  and  he  could  not  be  expected 
to  wait  Indefinitely  for  the  performance  of 
promises  repeatedly  made  and  broken.  He 
did,  however,  give  Johnson  reasonable  notice 
that,  unless  the  purchase  money  whs  paid, 
he  would  consider  the  contract  canceled, 
flanigan  assented  to  this,  and  neither  took 
nor  sought  to  take  any  advantage  of  Johnson 
In  the  matter.  Both  he  and  Newman  are 
shown  to  have  acted  throughout  In  good 
faith  towards  Johnson,  who  has  only  his  in< 
ability  or  tardiness  to  blame  for  his  situation. 
Even  If  It  were  conceded  that  Johnson  was  in 
perfect  good  faith  insisting  upon  his  right  to 
demand  a  release  from  the  railroad,  he 
should  have  elected  either  to  accept  the  title 
without  a  release,  or  cancel  the  contract  up- 
on Newman's  refusal  to  procure  a  release  and 
enforce  whatever  rights,  if  any,  he  had  under 
those  conditions.  He  could  not  play  f^st  and 
loose  with  the  contract,  speculating  npon  the 
contingency  of  a  resale,  instead  of  complying 
with  his  own  absolute  obligation  as  to  pay- 
ment Flanigan  proposed  to  consummate  his 
pnrchase  without  a  release  from  the  railroad, 
and  testified  that  on  October  9th  Kelly  told 
him  he  would  not  pnt  up  a  dollar  for  Johnson 
until  he  would  get  a  guaranteed  title,  and  ex- 
plained that  he  meant  a  title  guaranteed  by 
the  title  company  to  Hoffman  under  his  appli- 
cation to  theni,  and  Kelly  admitted  this  was 
true.  Flanigan  thus  acquired  in  good  faith 
valuable  contract  rights  in  this  property  aft- 
er repeated  defaults  by  Johnson,  rights  much 
more  strongly  invoking  the  favor  of  a  court 
of  equity  than  any  acquired  by  Jolmsou  in 
view  of  all  his  conduct  in  tbe  matter.  In 
such  cases  the  court  will  consider  the  claims 
of  third  parties  who  have  dealt  as  fo  the 
property  In  good  faith,  and  will  not  decree 
specific  performance  if  injustice  will  thereby 
be  done  to  them,  or  injury  be  inflicted  upon 
the  defendant  For  five  months  Johnson,  ac- 
cording to  his  contention,  was  declining  to 
take  such  title  as  Newman  had,  and  then, 
when  he  finds  Newman  has  a  purchaser  will- 
ing to  take  that  title,  asks  the  court  to  award 
It  to  him.  In  Farber  v.  B.  Coal  Co.,  216  Pa. 
209,  65  Atl.  651,  Where  the  contract  was  for 
a  fee-simple  estate,  the  vendor  found  be  did 


not  have  the  whole  estatei  He  offered  to 
convey  the  title  he  had,  but  the  vendee  refus- 
ed to  accept  It,  and  afterwards  asked  for 
specific  performance,  which  was  refused;  the 
court  saying :.  "It  would  not  permit  such  In- 
consistent and  unconscionable  conduct  on  the 
part  of  a  litigant,  but,  on  the  contrary,  will 
compel  him  to  act  with. due  regard  to  the 
rights  of  other  interested  parties."  And  In 
Halsell  V.  Renfrew,  202  U.  S.  294,  26  Sup.  Ct 
612,  50  L.  Ed.  1032,  the  vendor  offered  to  con- 
vey such  title  as  he  had,  and,  the  vendee  re- 
fusing this,  the  vendor  sold  to  another.  Tbe 
vendee  afterwards  asked  specific  perform- 
ance, which  was  refused;  the  court  say- 
ing :  "As  the  plaintiffs  were  unwilling  to  ac- 
cept the  deed  unless  a  fuller  and  more  undis- 
puted possession  were  given  than  could  be 
given  at  the  time,  Renfrow  was  Justified  lu 
selling  to  another  who  would  take  the  risk 
or  rely  upon  his  covenants."  Upon  both  the 
grounds  above  considered  and  the  authorities 
referred  to,  we  think  the  law  is  settled  ad- 
versely to  the  plaintiff;  so,  without  discussing 
any  of  the  other  matters  argued  in  the  briefs 
or  at  the  hearing,  we  are  of  opinion  under 
all  the  circumstances  that  there  was  error  in 
granting  the  relief  sought,  and  that  the  plain- 
tiff should  be  left  to  his  remedy  at  law,  if 
any  there  be. 

The  decree  of  the  circuit  court  No.  2  will 
therefore  be  reversed,  and  the  bill  of  com- 
plaint dismissed,  with  costs  to  the  appellant 

Decree  reversed,  with  costs,  and  bill  dis- 
missed. 

.  OS  N.  H.  U 
SWOROSKI  V.  SWOROSKI. 
(Supreme  Court  of  New  Hampshire.    Belknap. 
June  2,  1908.) 

1.  Douicirs— Opebation  of  Law— Doiaciu 

OF  Wife. 

A  married  woman  residing  in  a  sister  state 
may,  for  cause,  acquire  a  domicile  apart  from 
her  husband  by  removing  to  this  state  with  the 
intention  of  permanently  making  this  her  home, 
and  actually  residing  here. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Domicile,  {  25.] 

2.  Divorce— JuBi8DicnoN—DoKicii.B  or  Pas- 
ties. 

A  divorce  may  be  granted  to  a  wife  by  the 
courts  of  this  state  for  causes  recognized  by  our 
laws  accruing  since  the  wife  has  sei.arated  from 
her  hnsband  m  a  foreign  state  and  taken  up  her 
permanent  residence  in  this  state. 

3.  Same— Anotiieb  Action  PsifDiito — Action 
IN  FoHEiON  State. 

The  pendency  of  a  proceeding  for  divorce 
brought  by  tbe  husband  in  another  state  is  not 
a  bar  to  an  action  for  divorce  brought  by  the 
wife  in  this  state  after  she  has  separated  from 
her  husband  and  acquired  a  residence  in  this 
state ;  and  it  is  immaterial  whether  the  grounds 
alleged  by  her  for  the  divorce  are  the  same  as 
those  alleged  by  her  husband  in  the  foreign  suit 

Exceptions  from  Superior  Court  Belknap 
County. 

Libel  for  divorce  by  Antonina  A.  Sworoaki 
against  Joseph  Sworoski.  From  an  order 
denying  defendant's   motion   to   diiQlss  the 
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libel,  defendant  takes  exertion.    Exception 
overruled. 

Libel  for  divorce  filed  September  18,  1907, 
alleging  extreme  cruelty  and  treatment  seri- 
ously Injuring'  health.  The  defendant  ap- 
peared specially,  filed  a  plea  to  the  jurisdic- 
tion of  the  court,  and  entered  a  motion  to 
dismiss  the  libel  for  want  of  Jurisdiction.  At 
the  November  term,  1907,  of  the  superior 
court,  Stone,  J.,  took  JuriBdictlon  of  the  cause 
and  denied  the  motion,  subject  to  the  de- 
fendant's exception.  The  grounds  relied  on 
In  support  of  the  plea  were  that  the  domicile 
of  the  defendant  at  the  time  the  action  was 
begun  was  and  now  is  In  Massachusetts ;  that 
the  plaintiff's  domicile  then  was  and  now  is 
in  Massachusetts;  that  prior  to  the  filing  of 
this  libel  the  defendant  in  this  action  brought 
a  libel  for  divorce  in  Massachusetts  against 
the  present  plalntitT,  charging  her  with  adul- 
tery; and  that  she  appeared  by  counsel  in 
that  proceeding  and  filed  an  answer,  deny- 
ing the  allegations  of  the  libel.  The  position 
taken  In  the  motion  to  dismiss  was  that  the 
alleged  cruelty  and  treatment  endangering 
health,  of  which  the  plaintiff  complained,  oc- 
curred before  she  took  up  her  alleged  domi- 
cile In  New  Hampshire.  The  plaintiff  intro- 
duced evidence  In  support  of  the  allegations 
of  her  libel.  It  was  found  that  she  was  mar- 
ried to  the  defendant  In  Massachusetts  Feb- 
ruary 1,  1890,  and  that  they  were  both  domi- 
ciled In  that  state  until  about  January  1, 
1906,  when  the  plaintiff,  for  justifiable  cause, 
left  the  defendant  and  came  to  this  state  with 
the  Intention  of  permanently  residing  at  Cen- 
ter Harbor,  where  she  has  since  lived  and 
made  her  home.  After  the  plaintiff  came  to 
New  Hampshire  to  permanently  reside,  the 
defendant  visited  her  home  In  Center  Harbor, 
and  persisted  in  treating  her  in  such  a  man- 
ner as  to  seriously  injure  her  health.  Upon 
these  facts  a  decree  was  entered  In  her  favor. 

Shannon  &  Tllton,  for  plaintiff.  Stephen 
S.  Jewett  and  Jeremiah  J.  McCarthy,  for  de- 
fendant 

BINGHAM,  J.  A  married  woman  residing 
in  a  sister  state  may  for  cause  acquire  a 
domicile  apart  from  her  husband  by  removing 
to  this  state  with  the  intention  of  permanent- 
ly making  this  her  home  and  actually  resid- 
ing here  (Frary  v.  Frary,  10  N.  H.  61,  32 
Am.  Dec.  395;  Paysou  v.  Payson,  34  N.  H. 
518;  James  v.  James,  68  N.  H.  206;  Foss  v. 
Foss,  58  N.  H.  283;  Sbnte  v.  Sargent,  67  N. 
H.  305,  36  Atl.  282);  and  a  divorce  may  be 
granted  to  her  by  the  courts  of  this  state  for 
causes  which  have  accrued  since  taking  up 
her  i>ermanent  residence  here  and  which  are 
recognized  by  our  laws  as  grounds  of  divorce 
(Hopkins  V.  Hopkins,  35  N.  H.  474;  Leitb  T. 
Lelth,  39  N.  H.  20,  40;  Foss  v.  Foss,  supra). 
Inasmuch,  therefore,  as  It  Is  found  that  the 
plaintiff  left  her  husband  In  Massachusetts 
for  cause,  that  she  was  domiciled  In  this  state 
when  this  proceeding  was  commenced,  that 


she  had  actually  resided  here  for  a  year  next 
preceding  the  beginnbig  of  the  action,  and 
that  since  making  her  permanoit  residence 
here  had  been  so  treated  by  the  defendant 
as  to  seriously  endanger  her  health.  It  is 
clear  that  the  court  had  jurisdiction  of  the 
cause  and  ooold  grant  a  valid  decree  of  di- 
vorce. 

The  fact  that  the  defendant  had  previously 
brought  a  proceeding  for  divorce  against  the 
plaintiff  in  Massachusetts,  which  was  peaA- 
ing  in  the  courts  of  that  state  at  the  time 
this  proceeding  was  commenced,  furnishes  no 
ground  for  depriving  this  court  of  jurisdic- 
tion, or  for  abating  this  proceeding.  The 
cause  alleged  in  that  proceeding  is  not  the 
same  as  in  this ;  and,  if  it  were,  its  pendency 
In  Massachusetts  would  not  be  a  ground 
pleadable  in  abatement  of  the  present  action. 
Weeks  v.  Pearson,  6  N.  H.  324;  Goodall  t. 
Marshall.  11  N.  H.  88,  35  Am.  Dec.  472; 
Yelverton  v.  Conant,  18  N.  H.  123;  Smith  v. 
Insurance  Co.,  22  N.  H.  21;  Rogers  v.  Odell, 
39  N.  H.  452;  Moore  v.  Casualty  Co.,  74  N. 
H.  47,  64  Atl.  1099;  Stevens  v.  Stevens,  1 
Mete.  (Mass.)  279;  Cordler  v.  Cordler.  26 
How.  Pra&  (N.  Y.)  187;  Simpson  v.  Simp- 
son (Oal.)  41  Fac.  804;  X  Cyc.  34,  35,  36. 

Exception  overruled.    All  concurred. 

(78  N.  H.  7) 

Ex  parte  SNOW. 

GIBSON  et  al.  v.  SNOW  et  aL 

(Supreme  Court  of  New  Hampshire.     Carroll. 

June  2,  1908.) 

1.  Depositions  —  Phodtjctioh  of  Doctment 
iw  Attobnet's  Custody  —  Right  ok  Ad- 
VKBSE  Pasty  to  Disclosdbk. 

Under  Pub.  St.  1901,  c  224,  I  14,  pro- 
viding that  no  party  shall  be  compelled  in  tes- 
tifying to  produce  any  wrltins  material  to  Us 
case,  etc.,  contestants  of  a  will  could  not  be 
compelled  to  produce  a  copy  of  the  testimony 
of  witnesses  to  the  will  taken  down  by  contest- 
ants' attorney's  stenographer  when  the  will  was 
proved  in  solemn  form,  and,  the  attorney's  pos- 
sesiiion  being  coutestants',  be  could  not  t>e  com- 
pelled to  produce  it  on  the  taking  of  bis  deposi- 
tion by  the  other  parties. 

2.  Same— Refusal,  to  Pbodttcb  Iiocatkbiai. 
Wbitinq — Punishment  Imfbofeb. 

On  the  taking  of  a  witness'  deposition,  he 
cannot  be  punished  for  refusing  to  produce  a 
writing  not  material  to  any  issue  in  the  case. 

3.  Discovery— Right  to. 

If  a  court  can  compel  one  party  to  permit 
his  adversary  to  inspect  memoranda  made  in 
preparing  the  case,  it  should  not  exercise  the 
power  unless  satisfied  that  it  should  or  that 
such  course  tends  to  promote  discovery  of  the 
truth,  and  contestants  of  a  will  should  not  be 
compelled  to  disclose  a  copy  of  the  testimony  of 
witnesses  to  the  ,will  taken  down  by  contest- 
ants' attorney's  stenographer  when  the  will  was 
proved  in  solemn  form,  where  their  adversaries 
and  counsel  attended  the  hearing  in  probate 
court,  the  adversaries  live  near  such  witnesses, 
the  witnesses  do  not  appear  to  be  hostile,  and 
it  does  not  appear  that  the  adversaries  are  not 
informed  of  every  fact  testified  to  by  the  wit- 
nesses. 

IQxGQptions  from  Suiwrtor  Ooart,  GarroU 
(>>unty;    Chambcriin,  Judge. 
Petition  for  habeas  corpus  by  one  Snow 
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and  bill  for  dlscorery  by  one  G-lbson  and  an- 
other, executors,  against  Snow  and  another. 
Petitioner  being  discharged  and  the  bill  being 
diBmissed,  defendants  excepted.  Exceptions 
overruied. 

Snow,  the  petitioner  In  the  habeas  corpus 
proceeding  and  one  of  the  defendants  In  the 
second  action,  was  employed  by  the  other 
defendants  to  contest  the  will  of  William 
Randall.  When  the  will  was  proved  in  sol- 
emn form.  Snow  had  his  stenographer  take 
the  testimony  of  the  witnesses  to  the  will. 
The  plaintiffs'  counsel  toolc  no  minutes  of  the 
testimony,  thinking  they  could  procure  a 
copy  from  Snow,  If  one  was  needed.  Some 
time  after  the  hearing,  they  tried  to  procure 
a  copy,  but  Snow  refused  to  furnish  It  They 
then  took  his  deposition.  The  summons  re- 
quired him  to  produce  a  copy  of  the  testi- 
mony of  the  witnesses  to  the  will,  but  be 
refused  to  comply,  and  was  committed  for 
contempt  The  plaintiffs  then  brought  the 
proceeding  for  dlscoyery,  making  Snow  and 
bis  clients  defendants,  and  alleging  that  the 
plaintiffs'  case  could  not  be  prepared  for  trial 
without  the  copy  of  the  testimony  in  ques- 
tion. The  only  evidence  to  sustain  that  al- 
legation was  the  testimony  of  one  of  the 
plaintiffs'  attorneys.  The  court  dlsdiarged 
Snow  on  habeas  corpus  and  dismlSBed  the 
bill  in  equity,  and  the  plaintiffs  excepted. 

Sargent  &  Nlles  and  John  B.  Nash,  for 
plaintiffs.  Leslie  P.  Snow  and  John  0.  £■. 
Wood,  for  defendants. 

YOUNO,  J.  1.  The  plaintiffs  undertook  to 
cpmpel  Snow  to  produce  the  copy  as  a  part 
of  his  deposition,  and  he  refused  on  the 
ground  that  his  possession  was  the  posses- 
sion of  his  clients,  and  that  they  could  not 
be  compelled  to  produce  it  because  of  section 
14,  c.  224,  Pub.  St  1901.  It  Is  clear  that  they 
could  not  be  compelled  to  produce  the  copy 
in  that  way,  for  it  Is  a  writing  within  the 
meaning  of  that  section.  If  It  either  is  or 
may  be  admissible  on  any  Issue  in  the  case, 
It  would  come  within  the  provision  of  that 
section;  and,  if  it  is  inadmissible  as  to  every 
issue.  It  is  elementary  that  they  could  not 
be  punished  for  refusing  to  produce  it  The 
copy  of  the  evidence  was  their  property,  and 
was  in  Snow's  possession  because  he  was 
their  attorney.  Since  this  is  so,  the  plaintiffs' 
exception  to  Snow's  discharge  on  habeas  cor- 
pus must  be  overruled  if  his  possession  of 
the  copy  was  the  possession  of  his  clients. 

It  is  usually  held  that.  If  an  attocney  has 
a  paper  belonging  to  his  clients,  his  posses- 
sion is  their  possession  (Anonymous,  8  Mass. 
370),  and  that  the  test  to  determine  whether 
be  can  be  compelled  to  produce  It  is  to  in- 
quire whether  his  climts  might  be  required 
to  do  so.  4  Wig.  Ev.  i  2307.  The  plaintifTB 
say,  however,  that,  this  rule  does  not  obtain 
In  this  Jurisdiction,  and  rely  (m  Bradley's 
Petition.  71  N.  H.  54,  51  Atl.  264,  to  sustain  , 


their  cmitentlon.  The  only  point  tliat  case 
decides  is  that  section  14,'  c  224,  Pub.  St 
1901,  will  not  protect  an  employ^'  of  a  cor- 
poration, if,  when  giving  a  deposition  in  an 
action  against  the  corporation  by  one  who 
was  Injured  In  an  accident,  he  refuses  to 
disclose  the  names  of  those  he  knows  were 
present  The  case  dees  not  sustain  the 
plaintiffs*  contention,  and  there  is  nothing 
to  show  that  the  section  above  cited  was 
intended  to  modify  the  general  rule  that  an 
attorney's  possession  of  a  writing  belonging 
to  bis  clients  is  their  possession.  Nor  is  that 
case  in  point  on  any  question  now  before  the 
court.  Snow  was  not  committed  for  refusing 
to  state  what  the  witnesses  to  Randall's  will 
testlBed  to  in  the  probate  court  but  for  re- 
fusing to  produce  a  copy  of  his  stenogra- 
pher's minutes  of  their  testimony;  that  is,  he 
was  not  adjudged  to  be  in  contempt  because 
he  refused  to  testify  as  to  what  the  witnesses 
said  on  the  ground  that  it  was  a  privileged 
communication,  but  because  he  refused  to 
produce  a  writing  which  belonged  to  his 
cUenta  The  plaintiffs'  argument  founded 
on  the  proposition  that  the  copy  Is  not  a  priv- 
ileged communication.  Is  therefore  wide  of 
the  mark;  for  the  reason  Snow  cannot  be 
compelled  to  produce  the  copy  is  not  because 
it  is  a  privileged  communication,  but  because 
bis  clioits  could  not  be  compelled  to  produce 
it 

2.  It  will  not  be  necessary  to  consider 
whether  a  bill  of  this  nature  can  be  main- 
tained against  one  who  is  not  a  party  to  the 
proceeding  in  aid  of  which  It  is  brought 
(Adams,  Eq.  814),  nor  whether  the  court  can 
compel  one  of  the  parties  to  an  action  to  per- 
mit the  other  to  inspect  memoranda  made  by 
bis  adversary  In  preparing  the  case  for  trial; 
for  if  it  is  conceded  that'the  court  has  that 
power,  and  that  the  bill  can  be  maintained 
against  Snow,  It  does  not  follow  that  the 
court  must  order  the  defendants  to  furnish 
the  plaintiffs  with  the  copy.  If  the  court 
has  the  power,  it  should  not  exercise  It  un- 
less It  iB  satisfied  that  that  Is  what  should 
be  done,  or  that  such  a  course  would  tend 
to  promote  the  discovery  of  the  truth.  Ea- 
ton V.  Eaton,  64  N.  H.  493,  496,  14  AU.  867; 
Reynolds  v.  Fibre  Co.,  71  N.  H.  332,  336, 
51  Atl.  1075,  57  L.  B.  A.  949,  98  Am.  at  Rep. 
535;  Jaques  v.  Chandler.  78  N.  H.  376,  3^ 
62  Atl.  713;  Fenner  v.  Railway,  L.  R.  7  .Q. 
B.  767.  Since  this  is  so,  the  question  of  law 
raised  by  the  plalntlfBs'  exception  to  the  dis- 
missal of  the  bill  in-  equity  Is  not  whether 
there  is  any  evidence  tending  to  prove  that 
it  would  be  equitable  to  compel  the  defend- 
ants to  furnish  the  plaintiffs  with  the  writ- 
ing in  question,  but  whether  that  is  the  only 
Inference  which  can  be  drawn  from  the  evi- 
dence relevant  to  that  Issue.  One  of  the 
plalntiffa'  counsel  testified  that  he  attended 
the  hearing  before  the  probate  court,  and 
that  one  of  the  subscribing  witnesses  to  the 
will  (he  did  not  remonber  which)  testified  to 


Digitized,  by 


Google 


122 


70  ATLANTIC  RBPORTBB. 


(Pa. 


aomethlng  (he  did  remember  what)  In  respect 
to  Randall's  mental  condition.  It  also  ap- 
peared that  the  plaintiffs  attended  the  hear- 
ing, and  that  they  live  near  all  the  witnesses 
to  the  will.  It  did  not  appear  that  the  wit- 
nesses were  hostile  to  the  plaintiffs  or  un- 
willing  to  give  them  all  the  Information  they 
possessed  regarding  the  matter  in  dispute, 
or  that  the  plaintiffs  were  not  informed  of 
every  fact  testified  to  by  the  witnesses.  It 
Is  clear  it  cannot  be  said  that  it  conclusively 
appears  from  this  evidence  either  that  the 
bill  was  brought  to  enable  the  plaintiffs  to 
discover  the  truth  about  Randall's  mental 
condition  or  that  It  was  Inequitable  for  the 
court  to  refuse  to  compel  the  defendants  to 
furnish  the  plaintiffs  with  a  copy  of  the  evi- 
dence. In  view  of  this  result,  it  would  serve 
no  useful  purpose  to  consider  the  plalntiCTs 
exception  to  the  ruling  that  the  copy  could 
only  be  used  as  Impeaching  testimony. 
Exceptions  overruled.    All  concurred. 


(221  Pa.  ti) 

COMMONWEALTH  v.  LOMBARDL 

(Supreme  Court   of   Pennsylvania.     April    20, 
1908.) 

1.  Cbiuinai,  Law— Appeai/— Review— RKrus- 
Ai.  OF  New  Triax. 

Refusal  of  court  to  giant  a  new  trial  on 
conviction  of  crime  is  not  assignable  for  error. 

2.  Same — Misconduci  of  Jubt. 

Where  a  jury,  on  a  trial  for  murder,  were 
permitted  to  take  their  meals  in  the  common  din- 
ing room  of  a  hotd,  and  sit  on  the  veranda  and 
to  talk  with  outsiders  at  the  windows  of  the 
jury  room,  it  is  not  ground  for  reversal  of  a 
conviction,  where  it  appears  that  the  jury  wew 
always  accompanied  by  two  tipstaves,  and  had 
a  separate  table  for  their -meals,  and  did  not 
converse  with  any  one  as  to  the  case  during  the 
trial. 
8.  Same— Thibd  Paett  iw  Jubt  Room. 

Where  a  barber  entered  the  jury  room  after 
it  had  been  sworn,  and  separately  shaved  the 
members  of  the  jury,  with  the  consent  of  the 
counsel  on  both  sides,  and  the  barber  had  been 
instructed  not  to  talk  to  the  jury,  and  the  only 
word  he  spoke  was  to  say  "next'  when  he  had 
shaved  one  man  and  was  ready  for  another, 
there  was  no  ground  for  reversal. 
4.  Same— iNSTBUCTioNS. 

It  is  good  practice  for  the  judge  to  instruct 
the  jury  about  communications  with  outside  par- 
ties. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Mercer  County. 

Amebalo  Lombardl  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  ELKIN, 
and  STEWART,  JJ. 

J.  G.  White,  W.  R.  Stewart,  Fred  A.  Serv- 
ice, and  J.  M.  Campbell,  for  appellant  T. 
C.  Cochran,  J.  A.  McLaughry,  and  S.  H. 
Miller,  for  the  Commonwealth. 

MITCHELL,  a  J.  The  killing  and  the 
circumstances  of  it  were  not  materially  dis- 
puted. The  only  issue,  therefore,  practical- 
ly, was  the  degree  of  the  crime.    The  case 


was  submitted  to  the  Jury  In  a  long  and  care- 
ful charge,  to  which  no  exception  was  taken, 
and  the  Jury  found  a  verdict  of  murder  of 
the  first  degree.  Under  such  circumstances 
serious  error  should  be  shown  to  justify 
the  delay  of  Justice  by  an  appeal.  The  de- 
fendant went  on  the  premises  of  the  deceas- 
ed, and  there  fired  three,  or  perhaps  four, 
shots  from  a  revolver,  one  or  more  of  which 
killed  the  deceased.  In  view  of  these  facts 
the  claim  that  the  Jury  were  not  warranted 
in  finding  murder  of  the  first  degree  is  friv- 
olous. The  elements  of  first  degree  were  tin- 
disputed,  and  that  la  all  this  court  is  requir- 
ed to  Inquire  into.  If  the  elements  are  there, 
the  conclusion  is  for  the  Jury.  None  of  the 
assignments  of  error  is  in  proper  form,  all 
of  them  being  to  the  refusal  of  the  court  to 
grant  a  new  trial,  which  Is  not  assignable 
for  error.  Apart  from  this  defect  of  form, 
none  of  them  involves  reversible  error. 
Some  of  them,  however,  call  attention  to  Ir- 
regularities that  are  always  to  be  avoided 
if  possible,  and  which,  therefore,  require 
'some  notice. 

Among  the  reasons  for  new  trial  were: 
"(5)  That  during  the  progress  of  the  trial, 
the  Jury  were  allowed  to  take  their  meals  in 
the  common  dining  room  of  the  Hotel  Humes, 
with  the  other  guests,  and  that  conversation 
occurred  l)etween  the  Jury  and  others,  and 
that  the  Jury  and  others  conversed  while 
the  former  sat  on  the  south  veranda  of  said 
hotel,  and  that  Jurors  conversed  with  outsid- 
ers from  the  third  story  windows  of  the  Jury 
room,  during  the  progress  of  the  trial.  (6) 
That  a  barber  was  permitted  to  enter  the 
Jury  room,  where  the  Jury  was  assembled, 
after  they  had  been  sworn  in  this  case,  and 
did  then  and  there  separately  and  severally 
shave  the  members  of  the  Jury."  The  learn- 
ed Judge  investigated  these  coiaplaints  care- 
fully, and  his  conclusions  are  best  stated  In 
his  own  words:  "It  is  true  that  the  Jury 
took  their  meals  in  the  r^ular  dining  room 
of  the  hotel,  but  they  were  accompanied  by 
two  tipstaves,  and  were  assigned  to  a  table 
by  themselves.  In  the  extreme  northwest  cor- 
ner of  the  dining  roon^  It  is  also  true  that 
one  evening,  or  perhaps  more  than  one,  the 
Jury  sat  on  the  balcony  of  the  south  side  of 
tie  hotel,  where  they  were  also  accompanied 
by  two  tipstaves.  This  balcony  Is  about  three 
feet  above  the  level  of  the  sidewalk,  and  is 
inclosed  on  all  sides  by  an  iron  railing  about 
three  feet  in  height,  and  no  person  other 
than  the  jury  and  the  tipstaves  were  at  that 
time  on  the  balcony.  It  may  be  that  some 
members  of  the  Jury  spoke  to  persons  pass- 
ing along  the  sidewalk,  by  bidding  them  the 
time  of  day  or  something  of  that  kind.  One 
of  the  defendant's  counsel  also  informed  the 
court  since  the  verdict  that  two  members  of 
the  Jury  called  to  him  from  a  window  of  the 
Jury  room  on  the  third  floor,  and  tried  to . 
enter  Into  conversation  with  him.  Aside 
from  this  statement  of  counsel,  no  evidence 
was  offered  to  show  that  any  member  of  the 
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Jury  spoke  to  any  person  whatever.  Bat 
even  conceding  that  sonje  members  of  the 
jury  did  speak  to  or  talk  with  ontsiders,  the 
admission  of  tlie  learned  counsel  in  the  writ- 
ten  brief  that  In  none  of  the  instances  refer- 
red to  was  a  single  word  said  concerning  the 
case  In  which  they  had  been  sworn  takes  all 
of  the  vitality  out  of  the  exceptions  now 
being  considered.  •  •  •  In  the  same  con- 
nection tiie  counsel  for  the  defendant  allege 
and  discuss  the  error  of  the  court  In  permit- 
ting a  barber  to  enter  the  Jniy  room  and 
shave  some  or  all  of  the  members  of  the 
Jury.  The  Jury  made  a  requeat  for  a  barber, 
counsel  on  l)oth  sides  consented,  and  the 
court  granted  the  request,  with  strict  instruc- 
tions to  the  barber  that  he  was  not  to  talk 
to  any  member  of  the  Jury.  Our  information 
Is  that  the  only  word  spoken  by  the  barber 
while  in  tlie  Jury  room  was  to  say  'next' 
when  he  had  shaved  one  man  and  was  ready 
for  another."  Such  occurrences  are  always 
subjects  of  suspicion  and  complaint,  as  well 
as  g^oss  exaggeration,  as  they  seem  to  have 
been  in  the  present  case.  But  for  these  very 
reasons  they  should  be  guarded  against  with 
unremitting  care  by  the  tipstaves  and  the 
8m>ervi8lon  of  the  court  Itself.  On  the  part 
of  Jurors  they  are  nearly  always  due  to  ig- 
norance, and  it  is  good  practice  for  the 
jadge,  even  in  cases  of  less  grade  than  mur- 
der, to  Instruct  and  caution  the  jury  about 
communications  with  outside  parties.  But  it 
la  not  always  possible,  particularly  in  the 
limited  accommodations  of  smaller  towns 
during  court  sessions,  to  keep  the  Jnrors  seg- 
regated as  completely  as  might  be  desirable. 
The  day  has  gone  by  when  Jurors  were  k^t 
without  food  or  fire  to  coerce  an  unwilling 
agreement,  and  Jurors  are  no  longer  regarded 
as  wrongdoers,  who  want  only  a  chance  to 
violate  their  duty.  Such  situations  are  to 
be  treated  with  common  sense,  and  while  the 
investigation  should  be  full  and  searching, 
yet  a  trial  really  .fair  and  proper  should  not 
be  set  aside  for  the  mere  suspicion  or  ai>- 
pearance  of  irregularity  shown  to  have  done 
no  actual  injury.  This  is  the  uniform  ruling 
of  the  Pennsylvania  cases:  Alexander  v. 
Commonwealth,  105  Pa.  1;  Goersen  v.  Com- 
monwealth, 106  Pa.  477,  61  Am.  Rep.  634 
(see  specially  the  remarks  of  Ludlow,  J., 
on  pages  492,  493) ;  Commonwealth  t.  Eisen- 
hower, 181  Pa.  470,  37  Atl.  621,  69  Am.  St 
Rep.  670;  Commonwealth  v.  Cresslnger,  193 
Pa.  326  (338),  44  Atl.  433 ;  Commonwealth  v. 
Williams,  209  Pa.  629,  58  Atl.  922. 

Judgment   affirmed,    and   record  remitted 
for  purpose  of  execution. 

(220  Pa.  542) 

BILOTTA  v.  MEDIA,  MIDDLETON,  ASTON 
&  0.  E.  EY.  CO. 

(Supreme   CJourt   of   Pennsylvania.     April   20, 
190o.) 

1-  Caeriers  —  Injtjbt  to  Passenqkb— Pboxi- 

IIATE   CA08C  or  INJUBT. 

Where  some  peculiarity  of  an  injured  party, 
unknown  to  defendant  carrier,  whereby  he  could 


not  understand  what  would  be  a  sufficient  warn- 
ing to  an  ordinary  person,  is  the  proximate 
cause  of  his*  injury,  the  accident  is  to  be  re- 
ferred to  such  party's  misfortune,  and  not  to  tlie 
negligence  of  the  defendant  because  of  failure 
to  give  an  effectual  warning. 

2.  Sauk  —  OoNTBiBUTOBT    NEauosKCB  —  In- 
structions. 

Plaintiff  sued  a  atreet  railway  comjAny  to 
recover  for  personal  injuries  by  coming  in  con- 
tact with  a  live  wire,  which  bad  been  dragged 
dovm  by  the  fall  of  a  tree.  Plaintiff,  an  Italian, 
was  warned  by  the  motorman  to  remain  seated 
in  the  car;  that  it  was  dangerous  to  cross  over 
to  another  car  to  wtiich  he  was  to  be  trans- 
ferred. Not  understanding  the  motorman,  be 
started  to  leave  the  car,  when  he  was  warned 
back  by  defendant's  superintendent  by  motions, 
but,  disregarding  the  warning,  came  in  contact 
with  the  wire,  and  was  injured.  Held,  that  it 
was  error  to  refuse  a  point  presented  by  defend- 
ant that  there  was  no  obligation  on  its  pelTt  to 
warn  plaintiff  in  Italian,  and  if  the  warning  in- 
dicated danger  ahead  to  any  man  of  ordinary  in- 
telligence, it  was  sufficient,  the  court  modifying 
the  instructions  to  charge  that,  if  from  any  mo- 
tion or  act  of  defendsint,  plaintiff  understood  the 
warning,  he  could  not  recover,  but  that  if  he  was 
warned  in  a  language  that  he  did  not  understand 
and  he  did  not  need  it,  it  was  not  not  contribu- 
tory negligence  for  him  to  pay  no  attention,  but 
if  be  understood  the  motions  and  directions  not 
to  go  on  and  he  did,  it  constituted  contributory 
negligence. 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  Oulseppe  Bllotta  against  the 
Media,  Mlddleton,  Aston  &  Chester  Electric 
Railway  Company.  Judgnient  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

David  Wallerateln  and  E.  A.  Howell,  for 
appellant    Jos.  H.  Hlnkson,  for  appellee. 

STEWART,  J.  The  plaintiff  boarded  a 
car  of  the  defendant  company  at  Chester 
to  go  to  a  point  on  its  Media  line  beyond 
the  intersection  at  Folsom.  It  so  happened 
that  about  an  hour  before,  a  large  tree,  up- 
rooted by  a  storm,  had  fallen  across  the 
track  and  the  public  road  alongside,  at  a 
point  between  Chester  and  Folsom,  tem- 
porarily preventing  through  travel  in  the 
same  car.  To  meet  conditions  existing  while 
the  work  of  removal  was  going  on,  the  com- 
pany ran  its  cars  from  Chester  to  the  place 
of  obstruction,  then  back  again  to  Chester; 
and  In  the  same  way  ran  the  cars  from  Fol- 
som to  the  place  of  obstruction,  and  then 
back;  permitting  an  exchange  and  transfer 
of  passengers  at  the  place  of  Interruption. 
The  fallen  tree  had  stood  north  of  the  track, 
and  beyond  two  telephone  lines,  one  of  which 
belonged  to  the  defendant  company  and  the 
other  to  an  independent  company.  In  its 
fall  the  tree  carried  the  wires  of  these  lines 
down  with  it  and  across  the  trolley  wire. 
Some  of  the  wires  thus  thrown  down  were 
broken,  some  were  tangled  la  the  branches 
of  the  trees,  and  all  to  greater  or  less  extent 
were  carried  over  the  whole  space  covered 
by  the  debris.    When  the  car  in.  which  the 
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plaintiff  was  traveling  had  reached  the  point 
of  obstrnctlon,  plaintiff  alighted,  and  while 
attempting  to  cross  over  to  where  the  other 
car  was,  or  where  It  was  expected,  a  dis- 
tance of  about  76  feet,  he  encoontered  a 
broken  wire,  which  he  says  was  concealed 
from  his  view,  and  received  the  shock  which 
occasioned  his  Injury.  On  the  trial  of  the 
case  thei  effort  was  to  show  negligence  on 
the  part  of  the  defendant.  In  falling  to  adopt 
proper  measures  to  secure  the  safety  of  its 
passengers,  in  connection  with  their  trans- 
fer from  one  car  to  the  other  beyond  the  ob- 
struction upon  the  track  end  road.  True, 
this  Is  not  the  negligence  charged  in  the 
statement  of  the  cause  of  action,  but  It  Is 
what  was  set  up  on  the  trial,  what  was  de- 
fended against  there,  and  what  Is  Insisted 
upon  here.  The  situation  occasioned  by  the 
falling  of  the  tree  was  unusual  and  unex- 
pected, but  with  electric  wires  scattered  In 
such  confusion.  In  the  branches  of  the  trees, 
upon  the  ground,  and  in  some  places  Imbed- 
ded in  the  ground,  it  was  a  situation  that 
manifestly  exposed  to  danger  any  one  at- 
tempting to  cross  over  dSbris,  and  It  became 
the  plain  duty  of  the  company  not  only  to  see 
that  there  was  a  safe  way  of  transfer  from 
one  car  to  the  other,  since  It  had  Invited  such 
transfer,  but  it  was  clearly  its  duty  to  warn 
passengers  of  the  danger  of  attempting  to 
pass  over  or  through  the  obstruction  before 
the  wires  bad  been  disconnected  or  removed. 
^Conceding  that  a  safe  way  did  exist  by 
avoiding  entirely  the  obstruction  and  pass- 
ing around  It — a  condition  which  must  have 
been  obvious — the  question  remained,  did  the 
company  do  what  It  should  have  done  by 
way  of  warning  the  passengers  of  the  danger 
of  attempting  to  cross  over  through  the 
brush?  The  brush  Itself,  on  that  part  of  the 
public  road  where  plaintiff  met  his  injury, 
offered  no  serious  Impediment  to  travel,  and 
the  only  source  of  danger  there  was  from 
the  scattered  wires.  Of  this  danger  it  was 
the  duty  of  defendant  to  give  warning;  Its 
employes  tliere  engaged  were  fully  Informed 
as  to  the  situation,  for  several  of  them  tes- 
tifled  that  they  had  seen  sparks  of  fire  shoot- 
ing from  the  debris,  smoke  and  flame.  It 
is  not  a  question  of  what  the  defendant  did, 
or  what  It  failed  to  do,  in  giving  warning 
to  other  passengers ;  in  this  matter  the  plain- 
tiff stands  in  a  class  by  himself,  since  it 
Is  in  evidence  that  special  effort  was. made 
to  caution  and  warn  blm,  even  to  the  extent 
of  directing  him  to  desist  from  his  e9.orts 
to  cross  over  when  he  attempted  so  to  do. 
If  the  warning  was  given  him  in  such  a  way 
that  he  must  have  understood  It,  and  he 
gave  It  no  heed,  he  alone  would  be  respon- 
sible for  the  consequences  of  his  daring. 
The  motorman  testified  that  when  he  (the 
plaintiff)  was  about  to  leave  the  car,  then 
about  12  feet  from  the  fallen  tree,  to  cross 
over,  he  told  him  to  remain  seated,  that 
the  car  he  intended  to  take  on  the  other  side 


had  not  yet  arrived,  and  that  it  was  danger^ 
ous  to  cross  over  there.  Defendant's  super- 
intendent was  the  first  to  alight  from  the 
car,  and  the  plaintiff  followed  next.  Tlie 
former  proceeded  to  where  the  workmen  were 
employed  in  cutting  the  tree,  and  upon  look- 
ing around  saw  the  plaintiff  approaching 
directly  at  a  distance  of  about  6  yards.  He 
testified  that  he  called  to  the  plaintiff  to 
stay  back,  and  Indicated  like  direction  by 
movements.  Had  these  warnings  been  heed- 
ed, the  accident  most  likely  would  have  been 
avoided.  To  escape  the  effect  of  this  testi- 
mony It  was  argued  that  plaintiff,  being  an 
Italian,  unfamiliar  with  our  language,  did 
not  understand  the  warning  given.  The 
purpose  of  defendant's  tenth  point  was  to 
meet  his  aspect  of  the  case.  It  was  as  fol- 
lows: "There  was  no  obligation  on  the  part 
of  defendant  company  to  warn  the  plaintiff 
in  Italian,  and  if  the  jury  find  that  the  warn- 
ing was  such  as  to  indicate  danger  ahead 
to  any  man  of  ordinary  intelligence,  the 
plaintiff  cannot  recover."  This  point  called 
for  an  unqualified  affirmance  with  respect 
to  both  questions  raised,  the  negligence  of 
the  defendant  and  the  contributory  negli- 
gence of  the  plaintiff.  If  the  warning  was 
such  as  would  Indicate  danger  ahead  to  any 
one  of  ordinary  Intelligence,  a  disregard  of 
It  would  unquestionably  convict  the  party 
disregarding  it  of  contributory  negligence. 
If  the  defendant's  servants  knew,  or  bad 
reason  to  believe,  that  the  i>erson  they  were 
attempting  to  warn  In  English  was  Ignorant 
of  that  language,  they  would  have  come  short 
of  their  duty  had  they  done  nothing  more; 
but  without  anything  to  Indicate  peculiarity 
In  the  plaintiff,  distinguishing  him  from  the 
ordinary  traveler,  defendant's  servants  had 
a  right  to  presume  that  what  would  be  no- 
tice to  the  ordinary  traveler  would  be  no- 
tice to  him.  His  inability  to  understand 
English  required  greater  caution  on  his  part 
In  advancing,  but  added  nothing  to  the  duty 
of  the  defendant,  except  as  subh  fact  was 
brought  to  Its  notice.  Had  the  plaintiff  been 
deaf.  It  would  hardly  be  contended  that 
failure  to  spell- out  "danger"  to  him  accord- 
ing to  the  manual  of  mutes  would  have  been 
negligence.  With  no  greater  reason  can  the 
failure  to  address  the  plaintiff  In  his  own  lan- 
guage be  accounted  negligence.  While  the 
learned  trial  Judge  In  terms  affirmed  the  point 
presented,  he  so  qualified  It  that  his  answer 
was  in  ^cct  a  rejection  of  the  point  His 
language  was:  "We  will  say  that  if  from  any 
motion  or  act  of  the  defendant  he  (the  plain- 
tiff) understood  the  warning,  then  he  cannot 
recover.  But  we  cannot  say  that  If  they  warn- 
ed him  in  a  language  that  he  did  not  under- 
stand, and  that  he  did  not  heed  It,  that  it 
would  be  contributory  negligence  for  him  to 
pay  no  attention  to  it ;  but  wie  do  say  to  you 
that  the  point  is  affirmed  If  he  understood  It, 
though  he  might  not  have  understood  the 
language,  If  he  understood  the  motions  and 
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directions  not  to  go  on,  nnderstood  that  tbej 
were  dangerons."  The  i>olnt  wa£  directed  to 
both  questions  In  the  case— the  itegUgence 
of  the  defendant  and  the  contributory  neg- 
ligence of  the  plaintiff.  We  have  considered 
It  'mainly  In  connection  with  the  first,  npon 
which  it  had  Immediate  and  direct  bearing. 
Where  the  inability  of  the  party  injured, 
owing  to  some  individual  peculiarity  of  his, 
onl^nown  to  the  defendant,  to  understand 
what  to  the  ordinary  i>er8on  would  be  a  suffi- 
cient warning.  Is  the  Immediate  and  approx- 
imate cause  of  his  Injun^,  the  accident  is 
to  be  referred  to  the  party's  misfortune, 
and  not  to  the  negligence  of  the  defendant, 
simply  because  of  failure  to  give  efitectual 
warning.  How  far  the  Jury  was  Influenced 
by  the  court's  ruling  in  this  peculiar  man- 
ner of  course  we  cannot  say.  It  Is  enough 
to  know  that  the  point  had  a  direct  bearing 
upon  a  material  question  In  the  case,  and 
should  have  received  an  unqualified  affirm- 
ance. Apart  from  this  the  record  shows  no 
error.  The  case  was  one  for  the  Jury  on 
both  questions  raised,  because  of  conflict- 
ing evidence.  The  tenth  assignment  of  er- 
ror is  sustained;  the  other  assignments  are 
overruled. 

The  Judgment  Is  reversed,  and  a  venire 
facias  de  novo  awarded. 


no.  Pa.  El) 

REYNOLDS  et  aL  v.  CITY  OP  PHILADEL- 
PHIA. 

(Supreme   Court   of  Pennsylvania.     April  27, 
1906.) 

MUNIOIPAI.    OORPOBATIORS— DKFKOnVB    SiDK- 

WALKS— Action  fob  Ihjttbieb. 

In  an  action  against  a  city  to  recover  for 
injuries  received  because  of  an  alleged  defect  in 
a  sidewalk,  the  questions  of  plaintiff's  contribu- 
tory negligence  and  defendant'^  negligence  held 
for  the  Jury. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  DUc. 
Tol.  86,  Municipal  Corporations,  i|  1746-175'r.l 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  David  R.  Reynolds  and  Blanche 
8.  Reynolds  against  the  city  of  Philadelphia. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MB8TREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Frederick  Beyer,  Robert  Brannan,  Asst 
City  Sol.,  and  J.  Howard  Gendell,  City  Sol., 
for  appellant    Henry  J.  Scott,  for  appellees. 

PER  CURIAM.  The  plaintiff,  walking  at 
night  along  Diamond  street,  stepped  into  a 
bole  or  depression,  apparently  the  cover  of  a 
water  box,  which  bad  sunk  several  inches 
and  was  an  obstruction  In  the  line  of  travel. 
The  plaintiff  herself  was  not  very  clear  as 
to  the  cause  of  her  fall;  but  she  said,  "My 
foot  went  in  and  I  felL"  But  her  companions 
examined  the  spot  immediately  and  were 
more  explicit.    On  the  question  of  her  own 


negligence  she  wai  also  far  from  dear;   but, 
among  other  answers,  she  said  she  was  Just 
looking  the  way  she  walked.    On  both  points 
Ijt  was  a  case  .for  the  Jury. 
Judgment  affirmed. 

(220  Pa.  MO 
CHESTER  CITY  et  al.  v.  WHITB  et  al. 
(Supreme   Court   of   Pennsylvania.      April    20, 
1908.) 

JuDouEKT— Consent— YifoATiNa. 

A  cilT  filed  a  bill  to  prevent  the  removal, 
through  tne  public  streets,  of  a  building  used 
by  a  smallpox  hospital.  The  parties  agreed  on 
a  decree  directing  the  destruction  of  the  build- 
ing and  the  compensation  to  the  owners.  After 
the  entry  of  the  decree  and  the  destruction  of 
the  building,  intervening  taxpayers  moved  to 
set  aside  tne  decree,  on  the  ground  that  the 
city  authorities  had  not  expressed  their  assent 
to  its  entry  by  a  municipal  ordinance.  Held, 
that  the  vacation  of  the  decree  would  l>e  an  un- 
just exercise  of  judicial  authority,  which  the 
city  could  not  .demand,  and  the  interveners,  hav- 
ing no  higher  rights  than  the  city,  vimre  subject 
to  tile  same  restrictions. 

Appeal  from  (3ourt  of  Common  Pleas,  Dela- 
ware County. 

Bill  by  the  city  of  Chester  and  the  board  of 
health  against  Eugene  F.  White  and  Robert 
S.  MalBon.  EYom  decree  dismissing;  petition 
to  set  aside  the  decree  rendered,  Harry  S. 
Riley  and  others,  taxpayers,  appeal.  Af- 
firmed. 

The  following  are  the  facts  as  found  by 
Johnson,  P.  J.,  and  Broomall,  J.,  in  the  court 
Iwlow : 

"On  March  27, 1905,  the  plaintiffs  filed  their 
bill  in  this  court,  setting  forth  that  on  July 
11,  1902,  Eugene  F.  White  and  Robert  S. 
Maison,  M.  D.,  bad  entered  into  a  contract 
with  the  city  of  Chester.  This  contract  stip- 
ulated for  the  construction  of  a  smallpox 
hospital  within  the  city,  or  within  three  miles 
therefrom,  for  the  reception  and  treatment  of 
persons  afflicted  with  smallpox  in  said  city, 
under  the  rules  and  regulations  of  the  board 
of  health,  and  upon  certain  compensation 
therein  prescribed.  This  agreement  provided 
for  a  term  of  two  years.  The  hospital  was 
erected  by  White  and  Maison,  and  the  term 
of  the  contract  had  expired,  and  the  necessity 
for  Its  continuance  had  ceased.  The  hospital 
buildings  were  about  to  be  removed  by  White 
and  Maison  from  their  present  location  to 
some  other  locality  in  the  city  of  Chester,  and 
that  the  effect  thereof  would  be  to  endanger 
public  health.  The  prayer  In  this  bill  was  for 
an  injunction  to  prevent  the  removal  of  the 
said  buildings  and  their  contents  along  any 
of  the  public  highways  of  the  city.  The  local- 
ity where  the  buildings  were  erected  la  with- 
in the  corporate  limits  of  tbe'dty  of  Chester. 
After  this  bill  was  filed,  to  wit,  on  March  31, 
1905,  an  injunction  preventing  the  removal 
of  the  said  buildings  along  said  public  high- 
ways was  issued.  On  May  18,  1905,  the  de- 
fendants filed  an  answer,  substantially-  set- 
ting forth  that  the  buildings  had  been  erected 
uiH>n  ground  which  they  had  leased  for  the 
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purpose.  The  lease  had  expired.  The  build- 
ings and  contents  had  cost  them  about  $12,- 
000.  They  could  not  be  removed  from  the 
demised  property  except  over  a  public  high- 
way or  highways  of  the  city.  They  could  be 
removed  without  endangering;  public  health, 
and  that,  if  they  were  enjoined  from  remov- 
ing them,  such  prohibition  would  amount  to  a 
conflBcatlon  of  their  property.  A  replication 
joining  issue  upon  all  of  the  averments  of 
the  answer  having  been  filed,  the  case  was 
proceeded  with  until  September  12,  1906, 
when  a  decree  nisi  was  entered,  adjudging 
the  injunction  to  be  permanent  Exceptions 
were  filed  by  the  defendants  to  tills  decree, 
which  were  dismissed  on  March  26,  1907,  and 
at  the  same  time  a  decree  was  entered,  under 
an  agreement  of  the  attorneys  for  the  plain- 
tiffs and  defendants.  This  decree  Is  the  sul>- 
Ject  of  the  present  contention  and  Is  here 
given  In  Ipsisslmls  verbis: 

"  'And  now,  March  26,  1907,  It  Is  ordered 
and  decreed  that  the  city  of  Chester,  plaintiff 
above  named,  pay  to  the  defendants  the  sum 
of  $5,000,  the  same  to  l>e  accepted  by  a  stipu- 
lation, to  be  filed  by  them  as  a  fall  settlement 
of  all  Claims  and  demands  between  the  par- 
ties for  or  by  reason  of  the  agreement  entered 
into  l>etween  the  parties  for  the  conduct  of 
the  hospital  for  contagious  diseases,  for  or  by 
reason  of  the  issuance  and  continuance  of  the 
injunction  issued  herein,  for  or  by  reason  of 
the  entry  of  this  decree,  or  for  or  by  reason 
of  the  destruction  by  fire  of  all  buildings, 
beds,  bedding,  furniture,  dishes,  and  all  other 
property  of  every  kind  and  description  on  the 
premises,  the  destruction  of  which  is  hereby 
ordered  to  be  done  within  30  days  hereafter. 
It  is  further  ordered  and  decreed  that  the  in- 
junction issued  shall  be  and  remain  perpet- 
ual, and  that  the  payment  of  $5,000  by  the 
plaintiff  city,  and  acceptance  of  it  by  the  de- 
fendants, relieves  the  parties,  respectively,  of 
the  payment  of  costs  one  to  the  other.  The 
payment  of  said  sum  of  $5,000  is  not  to  be 
due  and  payable  until  the  bnlldinga  and  prop- 
erty have  been  destroyed  by  fire  as  aforesaid. 
It  is  further  ordered  and  decreed  that  if  the 
said  sum  of  $5,000  should  not  be  paid  by  the 
said  city  of  Chester  within  three  months  after 
demand  made,  and  after  the  buildings  and 
other  property  have  been  destroyed,  it  is  stip- 
ulated that  upon  motion  a  decree  shall  be 
entered  dismissing  said  bill,  with  costs  to  the 
defendants.' 

"On  May  18,  1907,  the  petition  of  taxpay- 
ers was  presented,  praying  for  permission  to 
Intervene  in  this  suit,  for  the  purpose  of  in- 
quiring into  the  validity  of  this  decree.  On 
this  petition  a  rule  to  show  cause  was  grant- 
ed. An  answer  was  filed  by  White  and  Mai- 
son,  denying  the  right  of  the  taxpayers  to 
intervene,  and  further  denying  the  right  to 
inquire  into  the  validity  of  the  decree,  for  the 
reason  that  on  the  29th  day  after  the  date  of 
the  decree  th^  had  burned  the  buildings  In 


pursuance  of  the  direction  of  the  decree.  On 
May  29,  1907,  the  taxpayers  presented  their 
further  petition  to  have  the  said  decree  re- 
voked and  set  aside." 

Argued  before  MITCHSlIili,  G.  J.,  and 
BROWN,  MESTREZAT,  BLEIN,  and  STEW- 
ART, JJ. 

A.  B.  Geary,  for  appellants.  O.  B.  Dickin- 
son and  J.  E.  McDonough,  for  appellees. 

STEWART,  J.  However  much  the  decree 
In  this  case  may  have  been  open  to  attack  on 
appeal  for  irregularity,  or  for  reasons  still 
more  serious,  it  may  not  now  be  assailed  in 
the  way  here  attempted.  This  is  not  an  ap- 
peal for  the  decree  Itself — if  it  were,  it  comes 
too  late  to  avail — but  an  appeal  from  the 
order  of  the  court  below  refusing  to  vacate 
and  strike  ofl^  the  decree.  Admitting  the  right 
gt  the  appellants  to  be  heard  as  Interveners, 
since  It  was  allowed  by  the  court  t>elow,  such 
right  allows  them  to  do  only  that  which  the 
original  party,  in  whose  shoes  they  stand, 
might  do.  They  are  subject  to  the  same  limi- 
tations and  restrictions.  Can  it  be  pretended 
that  the  city  of  Chester,  having  received  the 
benefit  of  so  much  of  the  decree  as  required 
the  destruction  of  the  defendant's  property, 
could  now  come  in  and  attack  the  validity  of 
the  decree,  in  order  to  escape  the  liability,  im- 
posed on  it  by  the  decree,  to  make  compensa- 
tion for  the  property  destroyed  at  its  in- 
stance? If  it  would  be  inequitable  to  allow 
^uch  demand  on  the  part  of  the  city.  It  would 
be  none  the  less  so  to  allow  it  at  the  instance 
of  these  intervening  taxpayers.  The  decree 
was  moulded  to  express  what  at  the  time  was 
supposed  to  be  the  agreement  of  the  partlea 
The  effort  in  the  court  below,  on  part  of  the 
appellants,  was  to  show  that'  the  city  authori- 
ties had  not  expressed  their  assent  to  the  Al- 
tering of  the  decree  by  municipal  ordinance, 
and  that  therefore  the  decree,  in  so  far  as  It 
charged  liability  upon  the  city,  and  embraced 
other  things  than  the  relief  prayed  for  in  tbe 
original  bill,  was  invalid,  and  should  be  vacat- 
ed. The  time  to  set  up  such  defense  was  be- 
fore anything  was  done  under  the  decree  to 
the  advantage  of  one  side  or  the  prejudice  of 
the  other.  The  decree  directed  defendant's 
property  to'  Ije  destroyed,  for  sanitary  eon- 
siderations,  within  30  days.  On  the  last  day 
of  this  period  the  property  was  destroyed  in 
obedience  to  the  decree.  The  appellants  did 
not  se^  to  intervene  until  afterwards.  In  re- 
fusing to  vacate  the  decree  the  learned  judge 
said :  "It  would  be  manifestly  an  Ulegal,  un- 
just, and  inequitable  exercise  of  judicial  au- 
thority to  decide  that  the  decree  of  March  26. 
1907,  should  be  revoked  after  the  defendants 
have  incurred  the  loss  of  their  property,  and 
thus  deprive  them  of  the  advantage  of  the 
other  parts  of  the  decree."  In  tills  expression 
of  view  we  fully  concur. 

The  decree  Is  affirmed,  and  the  appeal  !■       i 
dismissed  at  the  costs  of  the  appellants. 
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(220  Pa.  SB) 

STEPHENS  V.  DAYTON  et  at 

(Supreme  Court  of  Pennsylvania.     March  80, 
1908.) 

P«BPrruiTiE»— CoNSTBUCTiaN  OF  Will. 

Testator  gave  all  his  property  to  his  execu- 
tor in  trust,  and  directed  that  the  net  profits 
should  be  divided  semiannually  between  his  son 
and  daughter,  or,  should  either  die.  between  the 
survivor  and  heirs  of  the  deceased,  or,  if  the 
trust  ^ould  continue  after  the  death  of  both 
his  son  and  daughter,  the  income  to  be  divided 
between  the  heirs  and  next  of  kin  of  the  same. 
It  further  provided  that  the  trust  should  cease 
on  the  sale  hj  the  trustees  of  his  shares  of 
capital  stock  m  a  certain  corporation,  or  on 
the  trustees  dividing  the  stock  between  his  two 
children,  or  on  the  death  of  the  survivor  of  such 
children  should  he  or  she  die  before  the  other, 
and  that  on  the  termination  of  the  trust  the 
trustee  should  convey  all  the  estate  in  his  hands 
to  his  son  and  daughter,  or,  if  both  were  dead, 
to  such  persons  as  under  the  intestate  laws 
would  be  thereto  entitled  had  the  son  or  daugh- 
ter died  owner  of  the  same,  and  also  that,  if  it 
■hould  l>e  unwise  in  the  opinion  of  tlie  trustees 
to  divide  his  estate,  the  trust  should  continue 
during  the  life  of  the  survivor  of  his  grand- 
ohildren  who  might  be  living  at  the  time  of  tes- 
tator's death,  or  until  such  time  as  the  trustees 
•hould  a^ee  that  it  was  safe  to  terminate  said 
trust.  Held  not  to  offend  against  perpetuities 
or  the  statutes  preventing  accumulations  be- 
yond the  life  or  lives  in  bein^  and  21  years 
thereafter,  as  In  no  event  could  it  extend  beyond 
the  life  of  a  grandchild  living  at  testator's  death. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  39,  Perpetuities,  SI  4r44.] 

Appeal  from  Court  of  Common  Pleas,  Ly- 
coming County. 

BUI  by  Susan  M.  Stephens  against  George 
A.  Dayton  and  others.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.    Affirmed. 

The  bill  averred  that  John  B.  Dayton  died 
Jnly  8,  1905,  leaving  a  last  will  and  testa- 
ment. In  which  he  named  his  son,  Ira  A.  Day- 
ton, and  his  brother,  George  A.  Dayton,  and 
'William  J.  Dale  as  executors  and  trustees, 
with  full  power  and  authority  to  carry  on 
the  business  theretofore  carried  on  by  the 
testator  during  hia  lifetime,  and  In  caae  of  a 
vacancy,  from  any  cause,  at  any  time,  In  the 
board  of  trustees,  said  trustees  are  authoriz- 
ed to  fill  such  vacancy;  that  testator  left  to 
surrlve  him  two  children,  both  of  full  age, 
viz.,  Ira  A.  Dayton  and  Susan  M.  Stephens 
(plaintiff  and  appellant  In  this  case)  and  fire 
grandchildren,  viz.,  John  D.  Stephens,  aged 
13,  William  H.  Stephens,  aged  11,  and  Mary 
A.  Stephens,  aged  4,  children  of  said  Susan 
M.  Stephens,  and  Louise  Dayton,  aged  9,  and 
Robert  Dayton,  aged  7,  children  of  said  Ira 
A.  Dayton,  and  that  said  Ira  A.  Dayton,  one 
of  said  executors  and  trustees,  is  dead,  and 
C.  W.  Scott  has  been  appointed  executor  and 
trustee  in  his  stead;  that  the  trust  which 
testator  undertook  to  create  in  his  executors 
and  trustees  and  In  their  successors  violates 
tbe  rule  of  law  against  perpetuity,  and  Is  in 
unlawful  restraint  of  alienation  and  therefore 
void;  that  said  testator,  at  and  before  the 
time  of  his  death,  was  engaged  in  the  manu- 
facturing business,  and  possessed  of  property 
of  the  value  of  $108,000;  that  the  executors 


and  trustees  had  neglected  and  refused  to  ac- 
count to  plaintiff,  though  often  requested  so 
to  da  The  bill  prayed  .for  a  decree  making 
null  and  void  the  trust  created  under  the 
will  of  the  testator. 

Argued  before  MITCHELL,  0.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

John  J.  Reardon  and  Wm.  M.  Stephens, 
for  appellant.  Seth  T.  McCormlck  and  A.  M. 
Hoagland,  for  appellees. 

MESTREiZAT,  J.  Tbe  testator  devised  and 
bequeathed  all  his  property  to  his  executors 
In  trust  for  the  purposes  named  in  his  will, 
and  then  over. 

By  clause  (h)  of  paragraph  2,  It  is  provid- 
ed: "Tbe  residue  of  the  rents,  issues  and 
profits  of  my  said  estate,  after  paying  all 
charges  thereon,  shall  he  equally  divided, 
semi-annually,  between  my  son  Ira  A.,  and 
daughter,  Susan,  or  should  either  die,  be- 
tween the  survivor  and  the  heirs  and  tbe  next 
of  kin  of  the  deceased,  said  heirs  and  kin 
taking  what  the  deceased.  If  living,  would 
have  taken ;  or.  If  this  trust  should  continue 
after  the  death  of  both  my  said  son  and 
daughter,  the  said  residue  of  the  rents.  Is- 
sues and  profits  of  my  estate  shall  be  divided, 
one-half  to  the  heirs  and  next  of  kin  of  said 
deceased  son,  and  one-half  to  the  heirs  and 
next  {)f  kin  of  said  deceased  daughter." 

Clauses  (k)  and  (1)  of  the  said  paragraph 
provide  for  the  termination  of  the  trust. 
Clause  (k):  "The  trust  hereby  created  shall 
cease  immediately  upon  the  sale  by  the  trus- 
tees of  my  shares  of  the  capital  stock  of  the 
J.  B.  Dayton  Company,  Willlamsport,  Pa.,  or 
upon  the  said  trustees  dividing  the  said  capi- 
tal stock  between  my  said  two  children  or 
upon  the  death  of  the  survivor  of  my  son  or 
daughter,  should  be  <ft  she  die  before  the 
other,  and  the  said  trustees  shall  Immediate- 
ly, upon  this  its  termination  in  any  one  of 
the  ways  aforesaid,  convey  ail  the  estate  then 
in  their  hands  to  my  son  and  daughter  in 
equal  shares;  or.  If  my  son  or  daughter  or 
t>oth  be  then  dead,  the  half  which  dtherwise 
would  be  conveyed  to  him  or  her,  shall  be 
conveyed  to  tbe  heirs  of  said  son  or  daughter, 
or;  If  the  property  be  the  personalty,  to  such 
persons  as,  under  the  Intestate  laws,  would 
be  thereto  entitled  had  such  son  or  daughter 
died  owner  of  It"  XDlause  Q):  "Notwith- 
standing the  provisions  In  the  preceding  para- 
graph as  to  the  termination  of  the  trust  here- 
by created.  If  in  the  unanimous  Judgment  of 
my  said  trustees,  it  would  be  unwise  for  any 
reason  at  the  time  and  under  the  conditions 
mentioned  therein  to  so  divide  my  estate,  this 
trust  shall  continue  during  the  life  of  the 
survivor  of  my  grandchildren,  who  may  be 
living  at  the  time  of  my  death,  or  until  such 
time,  although  one  or  more  of  said  grand- 
children be  living,  as  the  said  trustees  shall 
unanimously  agree  that  it  will  be  wise  and 
safe  to  terminate  said  trust." 
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It  will  be  observed  that  under  clause  (k) 
there  are  three  ways  In  which  the  trust  may 
be  terminated.  But  each  of  those  ways  con- 
templates Its  termination  not  later  than  the 
death  of  the  survivor  of  the  testator's  two 
children,  and  hence  earlier  than  the  date  Us- 
ed in  the  succeeding  clause.  Whether  it 
should  be  terminated  in  the  manner  provided 
in  clause  (k)  was,  by  clause  (1)  left  to  the 
unanimous  Judgment  of  the  trustees.  If  in 
their  Judgment  it  was  unwise  for  any  reason 
to  terminate  the  trust  and  divide  the  estate 
as  provided  In  clause  (k),  they  were  authoriz- 
ed to  continue  the  trust  as  provided  in  clause 
(1).  It  Is,  therefore,  apparent  that,  under 
neither  clause,  could  the  limitation  upon  the 
life  of  the  trust  be  extended  beyond  the  re- 
striction provided  in  clause  0). 

There  Is  no  difficulty  In  interpreting  clause 
0)  and  in  reacblug  the  conclusion  that  It  does 
not  violate  the  rule  against  perpetuities.  The 
controlling  language  is:  "This  trust  shall  con- 
tinue during  the  life  of  the  survivor  of  my 
grandchildren,  who  may  be  living  at  the  time 
of  my  death,  or  until  such  time,  although  one 
or  more  of  said  grandchildren  be  living,  as 
the  said  trustees  shall  unanimously  agree 
that  it  will  be  wise  and  safe  to  terminate 
said  trust."  As  contended  In  appellant's  brief, 
this  enlarges  the  duration  of  the  trust  de- 
clared hi  clause  (k).  If,  therefore.  In  the 
Judgment  of  the  trustees  it  Is  unwise  to  divide 
the  estate  at  the  death  of  the  testAor'«  sur- 
viving child  as  provided  In  clause  (k),  the 
trust  shall  continue  during  the  life  of  the 
survivor  of  his  grandchildren  who  may  be  liv- 
ing at  the  testator's  death.  The  death  of  the 
surviving  grandchild  who  was  living  at  his 
grandfather's  death  fixes  the  utmost  limit  of 
the  trust,  and  under  this  clause  of  the  will 
It  must  terminate  upon  the  happening  of  the 
event.  But  the  trust  pay  be  sooner  terminat- 
ed under  the  alternative  provision  of  the 
clause.  It  is  to  continue  during  the  life  of  a 
surviving  grandchild,  "or  until  such  time,  al- 
though one  or  more  of  said  grandchildren  be 


living,"  as  the  trustees  may  unanimously  de- 
termine it  Is  wise  and  safe  to  terminate  it 
The  trustees,  therefore,  are  not  obliged  to 
await  the  death  of  the  Burviving  grandcii.ld 
to  terminate  the  trust  and  vest  the  estate. 
They  may  end  It  whUe  any  or  all  of  the 
grandchildren  who  were  living  at  the  testa- 
tor's death  are  stlU  living.  The  "said  grand- 
children" named  in  the  alternative  provision 
of  this  clause  of  the  will  refer  to  the  grand- 
children mentioned  In  the  previous  clause 
who  are  those  living  at  the  death  of  the  tes- 
tator. In  no  contingency,  therefore,  can  the 
trust  be  extended  beyond  the  life  of  a  «mr- 
vlvlng  grandchild  who  was  living  at  his 
grandfather's  death.  Hence  It  must  be  ter- 
minated within  a  life  la  being  at  the  death  of 
the  creator  of  the  trust.  At  that  time,  the 
remainder  of  the  estate  will  vest  In  those  en- 
titled to  It  under  the  will.  This  trust,  there- 
fore, does  not  offend  the  rule  against  perpe- 
tuities or  the  statute  that  prevents  accumula- 
tions beyond  the  life  or  lives  in  being  and 
21  years  thereafter. 

The  third  paragraph  of  the  will  does  not 
postpone  the  termination  of  the  trust  under 
the  limitation  fixed  in  clause  (1)  of  the  pre- 
ceding paragraph.  It  is  simply  a  declaration 
by  the  testator  of  his  purpose  In  making  the 
"previous  dispositions"  of  his  property.  His 
principal  object  was,  as  he  states,  to  preserve 
bis  Interest  in  the  Dayton  Company  for  his 
children  and  descendants.  It  Is  true,  he  says, 
that  his  object  Is  to  continue  the  trust  "as 
long  as  possible,"  but  that  does  not  avoid  or 
change  the  prior  clauses  of  the  will  wherein 
he  creates  and  limits  the  trust,  but  is  merely 
an  expression  of  his  desire  that  the  property 
be  continued  In  his  descendants  as  long  as  It 
can  legally  be  done. 

After  a  very  careful  examination  and  con- 
sideration of  the  will  we  are  of  opinion  that 
the  learned  court  below  was  right  In  holding 
that  It  does  not  transgress  the  law  against 
perpetuities. 

The  decree  Is  affirmed. 
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(82  N.  J.  L.  SM) 

NIXJLET  ▼.   NEW  TOBK  LIFE   INS.  CO! 
(Court  ot  Errors  and  Appeal*  of  New  Jersey. 

June  IS,  1908.) 
Afpkai.  and  EBBOB—DsFKonyB  Recobd— As- 

BIONlflCNTB   OF    KbBOB. 

This  court  will  not  consider  assignment* 
of  error  based  upon  alleged  exceptions,  if  the 
printed  book  famished  to  the  court  shows  no 
Buch  exceptiona  signed  bj  the  judge  in  the  court 
below. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Viz- 
Tol.  8,  Appeal  and  Error,  St  2300-2305.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Albert  G.  Negley,  Jr.,  against 
•tbe  Mew  Zork  Life  Insurance  Company. 
Judgment  for  plalntiiZ.  Defendant  brings  er- 
ror.   Affirmed. 

Francis  C.  Lowthorp  and  Jolin  Klrkland 
Clark,  for  plaintiff  In  error.  Raymond,  Van 
Blarcom  &  Anthony,  for  defendant  In  error. 

PITNBT,  C.  This  writ  of  error  brings  un- 
der review  a  judgment  of  the  Supreme  Court 
based  upon  the  verdict  of  a  jury.  The  as- 
signments of  error,  so  far  as  relied  upon  In 
argnment,  are  all  directed  at  suppoaed  trial 
errors.  So  far,  however,  as  the  printed  state 
of  the  case  furnished  to  the  court  shows,  only 
one  exception  was  sealed  by  the  trial  justice, 
and  this  referred  to  that  portion  of  the 
charge  to  the  Jury  relating  to  the  measure 
of  damages.  No  assignment  of  error  chal- 
lenges this  instruction,  and  it  is  admitted  in 
the  brief  of  the  plaintiff  in  error  that  there 
Is  no  -doubt  of  its  legal  correctness.  This 
court  will  not  consider  assignments  of  error 
based  upon  alleged  exceptions,  if  the  printed 
book  shows  no  bill  of  exceptions  signed  by 
tbe  trial  judge.  McLaughlin  v.  Davis,  64  N. 
J.  Law,  360,  «  Atl.  967 ;  Davis  v.  Llttel,  64 
N.  J.  Law,  596,  46  Atl.  631 ;  Conrad  v.  Brock- 
er,  70  N.  J.  Law,  823,  68  Atl.  1019. 

No  error  being  shown,  the  Judgment  must 
be  affirmed. 


(IS  N.  J.  R.  878) 

CLAMPITT  et  al.  ▼.  DOTLB. 

((^urt  of  Errors  and  Appeals  of  New  Jersey. 
June  15,   lOOa) 

Saixs— RiOHT  TO  Rkboini^— LACErsa. 

A  pnrchaser  who  has  been  led  into  a  con- 
tract of  sale  by  false  representations  that  en- 
title him  to  rescind  the  contract  has  but  one 
election  to  rescind,  which  he  must  exercise  with 
reasonable  promptitude  after  his  discovery  of 
tbe  falsity  of  tbe  representations  that  induced 
his  j>urchase.  Beyond  this  mere  delay  in  the 
rescission  of  the  contract  may  amount  to  satis- 
factory evidence  of  an  election  to  abide  by  tlw 
contract  notwithstanding   the   fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dix. 
vol.    43,    Sales,    tt   313-317.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

BUI  by  James  A.  Clampitt  and  others 
against  John  Doyl&  Decree  for  complain- 
ants, and   defendant  appeals.     Reversed. 

70A.-& 


Thomas  B.  Hamed,  for  appellant  Lewis 
Starr  and  Harrison  H.  Yoorhees,  for  re- 
spondents. 

GARRISON,  J.  The  complainants'  bill 
was  filed  to  set  aside  an  executed  contract  of 
sale  by  which  John  Doyle,  the  defendant 
had  turned  over  to  the-  complainants  the 
steamboat  Major  Reybold  and  certain  wharf 
properties  in  Salem  county  for  the  consider- 
ation of  $31,600.  Tbe  details  of  the  sale 
Involved  the  transfer  of  Doyle's  stock  Jn  a 
corporation  that  owned  the  Reylx>ld,  but  In 
Its  equitable  aspect  the  transaction  may  be 
treated  as  a  sale  by  Doyle  to  the  individual 
complainants,  who  constituted  a  purchasing 
syndicate. 

The  equitable  ground  of  tbe  bill  Is  that  the 
sale  in  question  was  brought  about  by  the 
false  representation  of  Doyle  that  the  year- 
ly^ gross  receipts  of  the  Major  Reybold  were 
$36,000  and  that  her  net  annual  Income  was 
$10,000.  The  learned  Vice  CHiancellor  who 
heard  the  cause,  upon  reaching  tbe  conclo- 
Blon  that  such  representations  had  been  made 
on  behalf  of  Doyle,  and  that  they  were  false 
and  had  induced  tbe  purchase,  advised  a  de- 
cree setting  aside  the  sale  and  relegating  the 
parties  to  their  original  status  by  the  i^ 
conveyance  of  the  property  to  Doyle  and  the 
repayment  of  tbe  purchase  price  by  Doyle  to 
the  complainants.  From  this  decree  Doyle 
has  appealed. 

In  the  view  that  we  take  of  the  case  It 
Is  unnecessary  for  us  to  determine  whether 
the  ^conclusions  of  fact  reached  by  tbe  learn- 
ed Vice  Chancellor  are  Justified  by  the  proofs; 
for  If  It  be  assumed  that  the  representations 
of  Doyle  as  to  tbe  receipts  and  profits  of  the 
boat  were  proven,  so  that  the  purchasers 
upon  the  discovery  of  their  falsity  were  en- 
titled to  elect  to  rescind  the  contract  of  sale 
on  that  account  still  such  election,  to  have 
weight  in  equity,  must  have  been  made 
promptly  and  unequivocally  upon  the  dis- 
covery of  tbe  fraud — 1.  e.,  it  inust  have 
been  an  nnqualifled  election  to  repudiate 
tbe  entire  bargain,  made  with  reasonable 
promptness  after  its  fraudulent  nature  be- 
came apparent  Assuming  fraud  in  a  veud<»r 
and  its  discovery  by  the  vendee,  an  election 
by  the  latter  to  rescind  the  contract  of  sale 
cannot  follow  an  election  not  to  rescind;  and 
mere  delay — i.  e.,  lack  of  reasonable  prompt- 
ness— in  rescission  after  tbe  discovery  of  the 
fraud  is  evidence  from  which  an  election 
not  to  rescind  may  be  Inferred.  There  Is,  in 
fine,  in  equitable  contemplation,  but  one 
Juncture  at  which  a  purchaser  who  has  been 
Induced  by  fraud  to  enter  Into  a  contract  of 
sale  may  elect  on  that  account  to  rescind  the 
contract,  and  that  is  upon  his  dlsoovery  of 
the  fraud  or  within  a  reasonable  time  there- 
after. Beyond  this  period  mere  delay  in  re- 
scission may  be  satisfactory  evldenoe  of  a 
waiver  of  tbe  right  to  rescind.  That  such 
election,  if  made,  or  when  made,  is  final. 
Is  also  established  law.    Dennis  t.  Jonei,  44 
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N.  J.  ESqi.  518,  14  AU.  913,  6  Am,  St  Eep. 
899. 

The  application  of  these  general  rules  to 
the  case  In  hand  will  be  apparent  upon  a 
brief  rSsum^  of  the  facts  and  dates  establish- 
ed by  the  testimony.  In  the  summer  of  1905 
John  Doyle,  as  owner  of  the  boat  Beybold, 
is  said  to  have  made  tbe  representations  as 
to  the  earnings  of  the  boat  to  a  broker,  who 
Was  not  at  that  time  negotiating  with  the 
complainants.  Nearly  a  year  later  these 
representations  were  communicated  by  the 
broker  to  the  complainants  and  induced  their 
purchase  of  the  boat  On  March  1,  1906, 
the  sale  was  executed  an4  the  property  turn- 
ed oyer  by  Doyle  to  one  Sproule,  the  rep- 
resentative of  the  purchasers.  On  March  5th, 
two  weeks  before  the  complainants  began 
running  the  boat  Doyle,  according  to  the 
complainants,  informed  Sproule,  then  their 
trustee,  that  the  boat  was  worn  out,  that  no 
one  would  ride  In  her,  and  that  tiie  com- 
plainants would  be  unable  to  make  both- 
ends  meet.  At  this  same  time  Doyle  exhibit- 
ed his  check  for  $1,500,  stating  that  It  was 
the  amount  of  the  commission  he  was  to  pay 
to  two  members  of  the  purchasing  syndicate, 
whose  personal  interest  in  effecting  the  sale 
was  a  surprise  to  the  other  purchasers  and 
threw  light  upon  an  advance  of  f  1,500  on 
the  purchase  price  made  pending  negotia- 
tions. On  March  19th  the  complainants  be- 
gan operating  the  Reybold  between  Philadel- 
phia and  Salem,  N.  J.,  and  early  In  April, 
according,  to  the  complainants,  Doyle  t9ia 
the  president  of  the  company  that  the  boat 
would  not  make  the  amount  that  he  had  said 
she  would — a  fact  that  was.  Indeed,  otherwise 
self-evident  Notwithstanding  these  circum- 
stances and  disclosures,  which  constitute  the 
proof  of  the  falsity  of  Doyle's  representa- 
tions, the  complainants  continued  to  operate 
the  boat  during  the  spring,  summer,  and  fall 
of  that  year,  and  not  until  December  16, 
1906,  was  the  election  to  rescind  the  contract 
communicated  to  Doyle  by  a  written  tender 
to'  him  of  the  property  after  he  had  refused 
to  entertain  an  offer  to  repurchase  it,  made 
to  him  a  short  time  previously.  That  this 
delay  of  several  months  was  with  the  pur- 
chasers' knowledge  of  the  fr'aud  that  had 
been  practiced  upon  them  is  frankly  admit- 
ted on  the  witness  stand  by  Mr.  Sproule, 
who  throughout  the  transaction  had  been  the 
representative  and  trustee  of  the  purchasers 
In  response  to  the  question  of  his  counsel, 
"After  you  had  conversed  with  Capt  Doyle 
Subsequent  to  the  time  the  transfer  was 
made,  when  did  you  consult  counsel  relative 
to  the  matter?"  The  answer  was,  "We  went 
along  for  some  time  after  discovering  the 
representations  that  had  been  made,  and  we 
consulted  counsel  the  1st  of  September  of 
last  year."  Inasmuch  as  .the  conversation 
with  Doyle  referred  to  In  this  question  was 
that  of  March  5th  already  cited,  a  delay  of 
six  months  is  admitted  to  have  occurred  be- 
fore even  consulting  counsel,  and  after  that 


no  election  to  .rescind  was  made  until  near- 
ly four  months  later,  vlz„  on  December  16, 
1906.  That  so  long  a  period  was  reasonably 
necessary  In  order  to  ascertain  whether  tb« 
receipts  would  in  fact  amount  of  $35,000  and 
the  net  profits  to  $10,000  is  totally  inconsist- 
ent both  with  the  proofs  and  with  the  whole 
framework  of  the  complainants'  case,  which 
was  that  the  disparity  between  the  receipts 
of  the  boat  and  the  representations  of- Doyle 
was  so  great  as  to  shock  tbe  conscience. 
The  more  likely  explanation  of  the  delay  is 
that  the  margin  of  profit  to  the  purchasers  on 
their  investment  -  of  (31,500  was  so  great 
that  business  prudence  suggested  that  tiie 
bargain  might  be  a  good  one,  notwithstand- 
ing the  annual  profit  was  less  than  $10,000.- 
At  that  rate  of  profit  the  sum  invested  would 
have  yielded  an  annual  dividend  of  over  81 
per.  cent  It  may  well  be,  therefore^  that  If 
the  boat  showed  earnings  of  one-half,  or 
even  of  one-third,  of  the  sum  represeifited  by 
Doyle,  tbe  parchasen  would  still  prefer  to 
hold  on  to  so  profitable  a  bargain.  This, 
however,  while  sound  as  a  business  proposi- 
tion, would  be  fatal  as  a  basis  for  equitable 
relief.  It  would  be,  in  fine,  one  of  those 
elections  not  to  rescind  that  are  Inferable 
from  mere  delay  in  rescission. 

The  facts  that  were  before  this  court  In 
the  case  of  Dennis  v.  Jones,  already  cited, 
are  in  their  essential  features  .so  nearly  iden- 
tical with  the  facts  now  before  us  that  tbe 
equitable  rule  then  applied  is  obviously  ap- 
plicable to  the  present  case. 

In  Dennis  v.  Jones  the  essential  facts  were 
that  on  February  14,  1885,  Jones  agreed  to 
sell  his  skating  rink  to  Dennis  and  Woglom 
for  $10,000,  of  which  sum  the  purdiasecs  paid 
$5,000  upon  entering  into  possession  and  se- 
cured the  remaining  $5,000  by  a  mortgage  on 
the.  rink.  On  the  foreclosure  of  this  mor^ 
gage  in  September  of  the  same  year  the  pur- 
chasers set  up  the  defense  that  Jones  had  rep- 
resented to  them  that  his  net  profit  in  oper- 
ating the  rink  had  been  $1,000  per  month  and 
that  the  rink  was  patronized  by  numlierB  of 
the  most  respectable  people  in  the  town.  As- 
suming these  representations  to  have  been 
proven,  it  was  further  established  by  proof 
that  within  a  week  from  the  time  the  pur- 
chasers took  possession  of  the  rink  they  dis- 
covered that  the  cotduct  of  some  of  the 
former  employes  with  disreputable  characters 
who  had  been  allowed  to  frequent  the  place 
had  driven  away  many  of  the  better  class  of 
patrons,  and  they  also  speedily  found  out 
from  the  receipts  of  the  rink,  that  the  net 
profits  to  be  derived  from  its  operation  were 
incoasiderable  in  comparison  with  a  net  profit 
of  $1,000  per  month.  "So  great  Indeed,"  to 
quote  from  the  opinion,  "was  the  disparity 
between  the  appellant's  receipts  and  the  prof- 
Its  which  they  allege  the  respondent  claimed 
to  have  received  that  It  was  plainly  Impossi- 
ble for  his  representations  to  have  been  trne." 
Notwithstanding  that  this  discovery  was 
made  early  in  April,  the  purchasers  did  not 
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make  tb«lr  election  to  rescind  the  sale  until 
some  time  In  September  following,  when,  ac- 
cording to  the  opinion,  "it  became  plainly  ap- 
parent that  the  popular  furor  for  roller  skat- 
ing was  waning  and  that  tlie  business  they 
had  entered  upon  must  soon  collapse.  Under 
this  condition  of  afFalrs,"  the  opinion  contin- 
ues, "they  now  seek  to  rescind  their  contract 
because  of  the  fraud  they  allege  to  have  been 
practiced  upon  them.  It  is  unnecessary  for 
us  to  determine  whether  the  proofs  estab- 
lish tlie  fraud,  tor  it  is  apparent  that,  If 
there  was  In'fiict  the  fraud  complained  of, 
It  In  substance  became  manifest  to  the  appel- 
lants months  before  the  foreclosure  suit  was 
commenced.  When  it  was  discorered,  it  wfts 
the  appellants'  duty,  with  all  reasonable  dili- 
gence, to  dlaaflarm  the  contract  They  could 
not  deriye  all  possible  benefit  froln.  the  trans- 
action, and  then  be  relieved  from  their  obli- 
gation by  a  rescission  or  refusal  to  perform, 
on  their  part.  It  would  be  most  inequitable 
to  permit  them  to  hold  the  rink  and  its  busi- 
ness, in  apparent  acquiescence  in  the  fraud, 
nntil  the  collapse  of  tha>  business  Was  as- 
sured, and  then  rescind  th^r  contract 

"It  is  the  rule  that  the  defrauded  party  to 
a  contract  has  but  one  election  to  rescind, 
that  he  mnst  exercise  that  election  with  rea- 
sraiable  promptitude  after  discovery  of  the 
fraud,  and  that  when  he  once  elects  he  must 
abide  by  his  decision.  Bigelow  on  Law  of 
Fiand,  436.  Delay  in  the  rescission  of  the 
contract  is  evidence  of  a  waiver  of  the  fraud, 
and  an  election  to  treat  the  contract  as  valid. 
Williamson  v.  N.  J.  Southern  R.  R.  Co.,  29  N. 
J.  Eq.  811,  319;  Brown  v.  Mutual  Benefit 
Ufe  Ins.  Co.,  S2  N.  J.  Bq.  809;  Oak^  ▼. 
Cook,  41  N.  J.  Eq.  350,  7  Atl.  485;  Bigelow 
Ml  Law  of  Fraud,  438 ;  2  Pwneroy's  Eq.  Jur. 
p.  817;  Baird  v.  New  York,  86  N.  Y.  567; 
Farlow  v.  ElUs,  15  Gray  (Mass.)  229. 

"I  thhik,"  the  ophiion  concludes,  "that  in 
the  case  now  considered  it  Is  plain  that  after 
the  appellants  had  knowledge  of  all  the  sub- 
stantial features  of  the  alleged  frand,  and 
were  fully  aware  of  the  deceit  which  had 
been  practiced  upon  them,  they  so  acted  as  to 
afford  plenary  evidence  of  an  election  to 
abide  by  their  contract  Their  election  thus 
made  was  irrevocable." 

The  case  now  before  ns  is  even  stronger  up- 
on its  facts  than  that  just  cited,  for  the  rea- 
son that  the  nature  of  the  enterprise  and  the 
relative  situation  of  the  parties  more  Impera- 
tively called  for  promptness  in  the  restora- 
tion of  the  original  status.  Doyle  was  a 
South  Jerseyman,  a  resident  of  Salem  coun- 
ty, with  a  lifelong  acquaintance  among  the 
shippers  of  that  fanning  community.  He 
bad  worked  'on  the  Major  Reynold  first  as  a 
dedchand,  afterward  as  fireman,  then  as  sec- 
ond engineer,  and  finally  as  chief  engineer, 
and  in  18%  pnrchaped  the  boat  and  became 
Iter  captain.  It  is  fair,  therefore,  to  assume 
that  Doyle  was  a  well-known  character  in 
Salem  county,  and  that  the  local  business  he. 
controlled  was  largely  due  to  his  personality 


and  wide  acquaintance.  The  complainants, 
on  the  other  hand,  were  strangers  to  Salem 
county  and  were  not  steamboatmen  at  all. 
During  the  period,  therefore,  that  the  boat 
was  being  operated  by  these  novices  In  the 
business,  it  was  naturally  to  be  anticipated 
that  the  trade  previously  held  together  by 
Doyle  would  Blip  away  or  be  diverted  into 
other  channels,  and  also  that  active  and  per- 
manent opposition  would  be  Invited  and  de- 
veloped. Such  was  actually  the  casei  When, 
therefore.  In  December,  1900,  the  purchasers 
made  their  belated  election  to  return  the  boat 
to  Doyle  and  to  demand  back  the  purchase 
price,  the  status  of  the  parties  had  widely  al- 
tered from  what  it  had  been  at  the  time  of 
the  purchase  of  the  boat  or  from  what  it 
would  have  been  had  the  purchasers  elected 
to  rescind  their  contract  with  reasonable 
promptness  upon  their  discovery  of  the  falsi- 
ty of  Doyle's  representations.  In  fine,  as  was 
said  by  this  court  la  Dennis  v.  Jones:  "They 
so  acted  as  to  afford  plenary  evidence  of  an 
election  to  abide  by  their  contract  and  their 
election  thus  made  was  Irrevocable." 

Other  cases  Illustrative  of  this  rule  are 
Arnold  v.  Hagerman,  45  N.  J.  Eq.  186,  17  Atl. 
83,  14  Am.  St  Rep.  712 ;  Norfolk,  etc..  Hos- 
iery Co.  V.  Arnold,  48  N.  J.  Eq.  390,  23  Atl. 
514;  Conlan  v.  Roemer,  52  N.  J.  Law,  53,  18 
Atl.  858. 

The  decree  of  the  Court  of  Chancery  Is 
reversed,  and  the  record  remitted,  tliat  the 
complainants'  bill  may  be  dismissed. 


(76  N.  J.  U  582) 

JAMES  T.  AMERICAN   EXPRESS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  15,  1908.) 

Cabbiebs— Express  Cokpaht— Dki.at  nt  Dk- 

LivEBY— Evidence. 

In  an  action  against  an  express  company 
for  delay  In  the  delivery  of  plaintiff's  trunk, 
containing  articles  which  he  intended  to  use  at 
a  summer  resort,  evidence  that  the  hotel  to 
which  the  trunk  was  to  be  delivered  and  where 
plaintiff  was  to  stop  was  a  high-priced  hotel, 
patronized  by  people  of  wealth  and  prominence 
In  the  husinesB  and  social  world,  that  many  so- 
cial functions  and  entertainments  were  con- 
ducted there  for  the  benefit  of  the  eaests,  and 
that  there  were  tennis  courts  and  golf  links  for 
thev  use  of  guests,  which  plaintiff  desired  to  use, 
had  used  on  former  occasions,  and  wliich  be  did 
use  after  receiving  the  apparel  contained  in  the 
trunk,  was  admissible,  as  bearing  on  plaintifTs 
damage. 

Error  to  Supreme  Court 

Action  by  Peter  H.  James  against  the 
American  Express  Company.  Judgment  for 
plaintiff,  and  defendant  brings  errror.  Af- 
firmed. 


Riker  &  Riker,  for  plaintiff  In  error. 
W.  Hastings,  for  defendant  in  error. 


F. 


PER  CURIAM.  This  case  came  before  the 
Supreme  Goort  upon  an  api)eal  from  a  judg- 
ment of  the  Second  district  court  of  Jersey 
City.  The  Supreme  Conrt  aflBrmed  the  Judg- 
ment upon  the  grounds  stated  in. the  follow- 
ing memorandum: 


Digitized  by 


Google 


132 


70  ATLANTIO  BBPOBTBB. 


(N.J. 


"Per  Cnrlam.  The  only  I^al  question  pre- 
sented by  tbe  state  of  the  case  Is  whether  It 
was  error  In  tbe  trial  court  to  permit  tbe 
plaintiff  to  testify  that  the  hotel  at  Fabyan 
was  a  high-priced  hotel,  patronized  by  people 
of  wealth  and  prominence  In  the  business  and 
social  world,  and  that  many  social  functions 
and  entertainments  were  conducted  at  the 
hotel  for  the  benefit  of  the  guests,  and  that 
there  were  also  tennis  courts  and  golf  links 
for  the  use  of  the  guests,  which  he  bad  de- 
sired to  use  and  had  used  on  former  occa- 
sions, and  which  he  did  use  after  he  received 
tbe  two  suits  from  Jersey  City.  We  think 
that  there  was  no  error  in  permitting  this  tes- 
timony. The  Judgment  rests  upon  the  negli- 
gence of  the  defendant  In  falling  to  deliver 
to  tbe  plaintiff  at  the  hotel  in  question  a 
trunk  containing  tbe  articles  which  he  had 
Intended  to  use  at  that  place  of  resort  The 
testimony  In  question  tended  to  throw  light 
upon  the  nature  and  to  some  extent  tbe  de- 
gree of  deprivation  suffered  by  the  plain- 
tiff, owing  to  the  defendant's  negligence.  It 
was  relevant  to  the  issue,  and  hence  its  ad- 
mission not  illegal.  The  Judgment  of  tbe 
Second  district  co>irt  of  Jersey  City  Is  af- 
firmed." 

We  concur  in  these  views,  and  the  Judg- 
ment under  review  should  therefore  be  af- 
firmed, with  costs. 


(ISK.J.lj.  76S) 

BATHGATE  T.  NORTH   JBRSHT  ST.  BY. 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.) 

1.  Tkespass— AcnoNB— iIwsTEXxcnowB. 

In  an  action  of  tort,  in  which  tbe  declara- 
tion counted  upon  a  trespass  by  the  defendant 
upon  plaintiff's  land  in  entering  thereon  and 
putting  electric  wires  through  tbe  plaintiff's 
trees,  through  which  wires  defendant  sent  elec- 
tric current,  whereby  the  trees  were  injured, 
where  no  justification  was  pleaded,  and  where 
the  undisputed  evidence  sfaowed  the  fact  of 
trespass  and  the  damage  resulting  therefrom, 
and  there  was  nothing  to  show  leave  or  license 
from  the  plaintiff,  nor  any  evidence  of  other 
right  on  the  part  of  tbe  defendant,  held  proper 
to  charge  the  jury  that  tbe  defendant  bad  no 
right  to  mn  the  wires  through  the  trees,  and 
that,  in  any  event,  the  verdict  of  the  jury  must 
be  in  favor  of  the  plaintiff  for  at  least  nominal 
damages. 

2.  Stbeet  RAII.B0AD8 — Injttbieb  to  Pbopebtt 
— Actions — Evidence. 

Where  a  street  railway  company  ran  its 
feed  wires  through  the  trees  of  an  abutting 
land  owner  without  leave  or  license  of  the 
owner,  held  that,  if  this  act  was  to  be  justified 
on  the  ground  that  the  company  was  acting  in 
tbe  exercise  of  rights  granted  to  it  by  the  pub- 
lic, such  a  grant  ought  to  have  been  adduced 
by  the  defendant. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Essex  County. 

Action  by  Charlotte  B.  Bathgate  against 
the  North  Jersey  Street  Railway  Company. 
Judgment  for  plaintUC  Defendant  brings  er- 
ror.   Affirmed. 


John  A.  Bemhard  and  Cbauncey  H.  Beas- 
ley,  for  plaintiff  in  error.  IouIb  Hood,  for 
defendant  In  error. 

PITNET,  Cb.  Tbe  Judgment  here  under  re- 
view is  based  upon  tbe  verdict  of  a  Jury 
awarding  damages  to  the  plaintiff  below  ftv 
injuries  to  certain  trees  standing  upon  lands 
owned  by  her  in  tbe  dty  of  Newark;  tbe 
injuries  having  been  caused  by  electric  cur- 
rent communicated  to  the  trees  through  cer- 
tain wires  maintained  by  the  defendant  com- 
pany in.  the  street  Plaintiff's  declaration 
contains  tbree  counts.  Tbe  first  Is  in  tres- 
pass for  entering  upon  her  land  and  putting 
electric  wires  through  the  trees,  through 
which  wires  defendant  from  April  1,  1901,  to 
Angust  1,  1903,  did  send  electric  current 
whereby  the  trees  were  injured  and  killed. 
The  second  and  third  counts  are  In  trespass 
upon  the  case,  and  rely  upon  tbe  negligence 
of  the  defendant  company  in  carelessly  put- 
ting np,  stretching,  and  maintaining  wires 
through  tbe  trees,  and  in  negligently  main- 
taining tbe  wires  with  bad  Insulation.  De- 
fendant did  not  plead  a  Justification  of  the 
alleged  torts;  its  only  plea  being  the  general 
Issue. 

Tbe  evidence  at  the  trial  showed  that  the 
plaintiff  was  the  owner  of  a  tract  of  land 
situate  on  tbe  northerly  side  of  Orange  street 
in  tbe  city  of  Newark,  her  title  extending, 
presumably,  to  tbe  middle  of  the  street 
(Friedman  t<  Snare  &  Trlest  Co.,  71  N.  J. 
Law,  605,  609.  61  Atl.  401,  70  U  R.  A.  147, 
108  Am.  St  Rep,  764^  and  cases  cited);  that 
the  tract  bad  a  frontage  of  something  over 
200  feet  on  the  street  with  appropriate  depth, 
and  upon  it  was  a  single  dwelling  house; 
that  there  was  a  row  of  shade  trees  standing 
upon  plaintiff's  sidewalk  near  the  curb  line; 
that  defendant  was  operating  an  electric  rail- 
way in  and  along  tbe  street;  that  In  tbe  fall 
of  tbe  year  1901  it  placed  upon  poles  along 
the  plalntiflTs  side  of  the  street  a  cable,  made 
up  of  numerous  electric  wires  known  as  feed 
wires;  that  tbe  cable  was  so  placed  as  to 
come  in  contact  with  tbe  trunks  of  one  or 
more  of  plaintiff's  trees  and  near  to  many  of 
tbe  branches,  and  there  was  evidence  tend- 
ing to  show  that  the  shade  trees  were  in- 
jured and  eventually  killed  by  the  electric 
current  escaping  from  the  feed  wires.  The 
undisputed  evidence  showed  that  In  the  year 
1883  the  street  railway  was  operated  wltb 
horses;  that  in  1894  or  1895  electricity  was 
introduced  as  ttie  motive  power,  the  over- 
head trolley  system  being  adopted.  Iron 
poles  were  erected  on  both  sides  of  the  street 
at  or  near  the  curb  line,  with  cross-wires 
extending  across  the  street  from  pole  to  pole 
supporting  the  trolley  wires  over  the  tradra, 
and  feed  wires  were  suspended  upon  the 
poles  on  one  side  of  the  street  and  were 
connected  with  the  trolley  wires  at  intervals. 
It  appeared  without  dispute  that  wheD  it 
was  proposed  to  equip  defendant's  car  line 
upon   Orange  street   with  electricity,  John 
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Bathgate,  who  was  at  that  time  In  charge  of 
plalntUTa  property,  was  opposed  to  the  In- 
stallation of  the  electrical  equipment,  and  re- 
fused to  give  consent  to  the  operatlcm  of  an 
dectrlcal  street  railway  to  front  of  the 
plalntltfs  land,  and  that  consent  was  finally 
given  upon  the  agreement  of  the  company, 
made  by  Its  general  manager,  that  the  com- 
pany would  place  Its  feed  wires  on  the  south 
side  of  Orange  street  opposite  to  plaintiff's 
property,  so  as  to  avoid  injary  to  her  trees. 
This  agreement  was  observed  In  the  orig- 
inal Installation ;  the  feed  wires  being  placed 
on  the  poles  on  the  south  side  of  the  street, 
and  none  upon  plaintiff's  land.  This  was 
done  In  the  year  1804  or  1895.  So  the  situ- 
ation remained  until  the  month  of  November, 
1801.  At  this  time  the  company  placed  a  feed 
wire  cable  upon  the  poles  on  plaintiff's  side 
of  the  street  and  through  her  trees,  as  already 
mentioned.  This  cable  was  not  for  the  pur- 
poee  of  supplying  the  cqrrent  to  the  trolley 
wires  in  Orange  street,  or  elsewhere  In  New- 
ark, but  for  conveying  current  to  defend- 
ant's railway  system  in  the  dty  of  Orange. 
In  June,  1908,  complaint  was  made  by  plain- 
tiff to  the  proper  officers  of  defendant  com- 
pany that  this  had  been  done,  contrary  to  the 
agreement  made  when  the  electrical  equip- 
ment was  established,  and  that  her  trees  had 
been  damaged  thereby.  She  Insisted  that  the 
obnoxious  feed  wire  should  be  removed,  and, 
after  some  correspondence  between  her  coun- 
sel and  the  nmipany,  the  wire  was  removed 
from  her  land  in  or  about  the  month  of  Au- 
guat,  1903. 

The  first  assignments  of  error  to  be  con- 
sidered are  tased  upon  two  exceptions  tak- 
en to  the  charge  of  the  trial  judge  to  the 
jury.  One  of  these  challenges  the  lostruc- 
-tlon  that  "this  defendant  had  no  right  what- 
ever to  run  that  wire  through  those  trees." 
The  other  challenges  the  instruction  that,  in 
any  event,  the  verdict  of  the  jury  must  be 
In  favor  of  the  plaintiff  for  at  least  nomi- 
nal damages.  The  learned  trial  judge  seems 
to  have  based  these  Instructions  upon  the 
ground  that  the  company  had  agreed  to  put 
Its  feed  wires  upon  the  opposite  side  of  the 
street.  It  Is  suggested  here  that  this  agree- 
ment was  unenforceable  because  contrary  to 
public  policy.  If,  however,  this  were  made 
to  appear,  so  that  the  judge  was  wrong  In 
the  reason  he  entertained  for  the  instructions 
given  to  the  jury,  yet  there  should  be  no  re- 
versal If  the  instructions  were  proper  for. 
other  reasona  From  the  record  before  us 
we  are  unable  to  determine  whether  the 
agreement  referred  to  was  or  was  not  con- 
trary to  public  policy.  If  the  consent  of  the 
property  owner  that  furnished  the  considera- 
tion for  the  agreement  was  such  a  consent 
as  Is  mentioned  In  the  act  of  May  16,  ISM 
(P.  L.  1894,  p.  874 ;  Gen.  St  1895,  p.  3247,  { 
658),  which  requires  the  consent  In  writing 
of  at  least  one-half  in  amount  In  lineal  feet 
of  property  fronting  upon  the  street  in  which 
a   street   railway   Is   to   be   constructed.   It 


would  follow  upon  the  principle  enunciated 
by  this  court  In  Montdalr  Military  Academy 
V.  North  Jersey  Street  Hallway  Ck>mpany, 
70  N.  J.  Law,  229,  57  Ati.  1060,  that  the 
agreement  would  be  contrary  to  public  pol- 
icy, and  therefore  unenforceable.  That  de- 
cision was  based  upon  a  later  act,  passed 
after  the  making  of  the  agreement  referred 
to  In  the  evidence  herein  (P.  h.  1896,  p.  820), 
but  the  policy  of  the  act  of  1894  respecting 
the  giving  of  consents  was  manifestly  the 
same.  But  It  does  not  at  all  appear  that  de- 
fendant's street  railway  was  constructed  In 
Orange  street  under  the  act  of  May  16, 
18M,  and,  by  inference,  the  contrary  ap- 
pears; for  It  was  already  established  as  a 
horse  railroad  prior  to  the  passage  of  that 
act,  and  at' least  as  early  as  the  year  1883. 
Under  what  legislative  authority  It  was  thus 
established  does  not  appear.  Nor  does  It  ap- 
pear by  what  authorl^  electricity  was  In- 
troduced as  the  motive  power.  By  "An  act 
concerning  street  railroads,"  approved  March 
6,  1886,  and  a  supplement  of  March  11,  1898 
(P.  L.  1886,  p.  69;  P.  L.  1893,  p.  241 ;  Oen. 
St  1893,  p.  8210,  i  10),  horse  railway  compa- 
nies were  authorized  to  use  electric  motors 
as  the  propelling  power,  instead  of  horses, 
upon  first  obtaining  the  consent  of  the  munic- 
ipal authorities;  and  those  auOiorltleB  were 
empowered  to  authorize  the  use  of  poles  lo- 
cated in  the  public  streets,  with  wires  strung 
thereon,  for  the  purpose  of  supplying  the 
motors  with  electricity,  and  to  prescribe  the 
manner  In  which  and  the  places  where  the 
poles  should  be  located  and  the  wires  strung. 
This  act  did  not  require  the  consent  of  abut- 
ting property  ovniers.  But  there  Is  nothing 
in  the  evidence  to  show  that  the  defendant 
obtained  the  consent  or  authorization  of  the 
municipal  authorities  Tinder  this  act  The 
evidence  at  the  trial,  and  the  arguments  of 
counsel  here,  leave  us  In  the  dark  upon  the 
status  of  the  parties  at  the  time  the  agree- 
ment referred  to  was  made;  and  from  this 
It  Is  sufficiently  plain  that  the  exceptions  to 
the  judge's  charge  that  are  now  under  con- 
sideration were  not  designed  or  understood 
to  raise  the  question  of  the  legal  invalidity 
of  the  agreement 

However,  since  its  validity  Is  at  least 
doubtful,  we  prefer  to  rest  our  affirmance  of 
the  judgment  upon  the  ground  that,  irrespec- 
tive of  any  such  agreement,  the  undisputed 
evidence  at  the  trial  displayed  the  company 
In  the  light  of  a  trespasser  upon  plaintiff's 
land  when  It  placed  the  feed  wire  upon  her 
side  of  the  street,  so  that  the  judge  was  en- 
tirely correct  in  instructing  the  jury  that  the 
defendant  bad  ito  right  to  run  the  wire 
through  her  trees;  that  It  was  guilty  Of  a 
trespass  in  so  doing,  and  was,  In  any  event, 
liable  for  at  least  nominal  damages.  Plaln- 
tilTs  declaration  founded  her  action  upon  a 
trespass  to  her  realty,  and  not  upon  the 
breach  of  any  agreement  The  evidence 
showed  that  the  property  was  hers,  and  that 
the    company    had    placed    the    feed    wife 
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through  her  trees  without  her  leave  or  li- 
cense. If  this  was  to  be  justified  on  the 
ground  that  the  company  was  acting  In  the 
exercise  of  rights  granted  to  It  by  the  pub- 
lic, such  a  grant  ought  to  have  been  adduced 
by  It.  But  no  license  from  the  municipal 
authorities  was  either  averred  or  proved,  and 
certainly  one  -could  not  be  Inferred  In  the 
face  of  the  undisputed  facts  that,  when  the 
poles  and  wires  were  first  established  in  the 
street,  the  feed  wires  were  located  upon  the 
side  opposite  to  the  plaintiff's  property ;  that 
It  was  not  until  at  least  six  years  later  that 
a  feed  wire  was  placed  upon  her  property, 
and  this  was  done  not  for  the  purpose  of 
supplying  current  to  trolley  wires  In  the 
same  street,  or  even  In  the  same  munici- 
pality, but  for  conveying  current  to  the  city 
of  Orange,  and  that,  when  plaintiff  protest- 
ed and  demanded  the  removal  of  this  feed 
wire  as  having  been  placed  upon  her  land 
without  right,  the  company  removed  it  We 
find  no  error  In  the  Instructions  above  re- 
ferred to. 

For  like  reasons,  we  think  the  trial  Judge 
did  not  err  in  declining  to  charge  that  tbe  de- 
fendant bad  a  statutory  right  to  string  the 
feed  wire  upon  defendant's  land  for  the  op- 
eration of  Its  road  If  it  4>ecame  necessary  to 
furnish  power  for  the  same. 

The  only  remaining  questions  discussed  on 
the  argument  relate  to  certain  rulings  ui>on 
evidence.  We  have  examined  these  without 
finding  error,  and  they  require  no  particular 
discussion. 

The  judgment  'under  review  should  be 
affirmed. 


(TS  N.  J.  Ii.  573) 

MORRIS  &  CUMMINGS  DREDGING  CO.  v. 

MAYOR,  ETC.,  OF  CITY  OF  BAYONNE 

et  al. 

(Court  «f  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.) 

MAnDAVUS— When  BIbbob  Lies. 

Error  will  not  lie  to  an  order  of  the  Su- 
preme  Court  directing   a.   mandamus  to   issue, 
unless  the  constitutionalit;  of  a  statute  is  in- 
volved in  the  decision  by  the  court. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Morris  &  Cummings  Dredging 
Company  against  the  mayor  and  council  of 
the  city  of  Bayonne  and  others.  Judgment 
(67  Atl.  20)  for  defendants,  and  plaintiff 
brings  error.    Dismissed. 

Wmet  W.  Demarest,  for  plaintiff  in  error. 
McDermltt  &  Enrlght  for  defendants  in  error. 

PER  CURIAM.  The  record  returned  with 
the  writ  of  error  in  this  case  shows  that  the 
proceedings  below  consisted  of  a  rule  to  show 
cause  why  a  writ  of  mandamus  should  not  is- 
sue requiring  the  city  of  Bayonne  and  the 
members  of  its  common  council,  defendants  in 
error,  to  apportion  certain  arrears  of  taxes 
on  lands  of  the  prosecutors,  a  stipulation  of 


facts  in  lieu  of  depositions  pursuant  to  aucb 
rule,  a  further  rule  of  the  Supreme  Court 
making  the  rule  to  show  cause  absolute  and 
directing  that  a  peremptory  writ  of  manda- 
mus issue,  and  the  writ  itself. 

It  was  decided  by  this  court  as  long  ago  aa 
1860  that  error  wotild  not  lie  In  such  a  case. 
This  rule  was  reafllrmed  In  American  Trans. 
Co.  V.  N.  Y.  Susq.  &  W.  R.  R.  Co.,  S9  N.  J. 
Law,  156,  35  Atl.  1118,  and  in  Faterson,  City 
of,  V.  Shields,  59  N.  J.  Law,  426,  36  Aa  891- 
The  proceedings  are  reviewable  in  error  if 
on  an  issue  of  fdct  or  law  final  judgment  is 
given.  P.  L.  1903,  p.  381,  S  4.  The  pracUce 
in  such  case  is  indicated  and  Its  history  given 
in  the  opinion  of  the  late  Mr.  Justice  Dixon 
in  Kenney  v.  Hudspeth,  59  N.  J.  Law,  at  page 
627  et  seq.,  37  Atl.,  at  page  67.  And  by  the 
mandamus  act,  where  the  constltntlonallty  of 
a  statute  is  the  main  issue  involved,  error 
will  He  even  if  there  is  no  judgment  P.  Ii. 
1903,  p.  381,  i  6;  Neptune  Township  v.  Man- 
nion,  73  N.  J.  Law,  816,  65  Atl.  440.  In  the 
present  case,  however,  as  in  the  case  of  Pater- 
son  V.  Shields,  supra,  no  such  constitutional 
question  is  raised,  nor  is  there  any  Issue 
framed  upon  pleadings. 

The  writ  of  error  will  therefore  be  dis- 
missed. 


(76  N.  J.  I4.  881) 

PENNSYLVANIA,  N.  J.  &  N.  T.  B.  CO.  ▼. 
SCHWARZ  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  16,  1908.) 

1.  Evidence— Competency  of  Expebts. 

In  condemnation  proceedings,  where  the 
prospective  depreciation  of  a  tract  of  land 
arises  entirely  from  the  construction  and  opera- 
tion of  a  railroad  tunnel  200  feet  below  the  sur- 
face of  the  soil,  a  real  estate  agent  familiar  with 
the  prices  of  property  in  the  neighliorhood,  and 
who  in  another  locality  became  acquainted  with 
the  effects  upon  property  values  of  a  railroad 
tunnel  80  or  90  feet  below  the  surface,  with 
shafts  through  which  the  smoke  and  gas  es- 
caped, is  not  an  expert  with  respect  to  the 
question:  W^bat  will  be  the  value  of  the  given 
tract  after  the  construction  of  the  tuanei,  aa 
compared  with  its  present  value? 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  20,  Evidence,  t  2357.J 

2.  Saux. 

The  experience  of  such  witness  that  pur- 
chasers of  real  estate  have  a  prejudice  agamst 
deeds  that  except  easements  does  not  qualify 
him  to  give  an  expert  opinion  upon  the  fore- 
going question  of  land  values. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  2357.f 

(Syllabus  by  the  Court) 

Blrror  to  Circuit  Court,  Hudson  County. 

Condemnation  proceedings  by  the  Pennsyl- 
vania, New  Jersey  &  New  York  Railroad 
Company  against  Marie  Schwarz  and  others. 
From  the  Judgment,  plaintiff  brings  error. 
Reversed. 

James  B.  Verdenburgh,  for  plaintiff  In  er- 
ror.   John  J.  Fallon,  for  defendants  in  error. 
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QARRISON,  3.  This  writ  of  error  brings 
up  a  Judgment  rendered  upon  tbe  verdict  of 
the  jui7  on  an  appeal  to  the  circuit  oourt  In 
a  proceeding  to  condemn  an  easement  for  a 
tunnel  for  railroad  purposes.  P.  L.  1903, 
p.  657,  8  23. 

The  defendant  In  error  is  the  owner  of  a 
tract  of  land  through  which  the  tunnel  In 
question  passes  at  an  average  depth  of  200 
feet  below  the  surface  of  the  soli.  The  tract 
la  occupied  by  three  frame  dwellings  and  a 
stable.  At  tbe  trial  a  witness  called  by  the 
landowner  testified  over  objection  that  he 
considered  that  the  efFect  of  the  tunnel  would 
be  to  depreciate  the  value  of  the  tract  "any- 
where from  30  to  SO  per  cent."  When  asked 
by  counsel  who  had  called  him  to  the  stand, 
"What  actuates  you  In  placing  that  percent- 
age upon  the  depreciation?"  the  witness  an- 
swored :  "Because  Mrs.  Bchwarz  or  any  oth- 
er Individual  who  will  own  property  affected 
aB  this  pn^wrty  will  be,  to  sell  ttiat  property, 
cannot  give  a  fnll-covenant  warranty  deed 
without  placing  that  exception  and  saying 
that  the  exception  is  that  there  is  a  railroad 
that  has  a  right  under  this  property,  prac- 
tically its  entire  length."  When  asked,  "If 
some  42  feet  were  taken  from  underneath  the 
Schwarz  property,  at  a  point  182  feet  or  there- 
abouts below  the  surface  of  the  street,  what, 
in  your  opinion,  would  be  the  amount  of  the 
depreciation  in  value  of  that  property  caused 
by  that  taking  away?"  the  answer  was :  "Any- 
where from  30  to  45  or  50  per  cent. ;  I  couldn't 
say.  I  never  had  a  similar  case,  but  I  say 
that  the  prejudice —  .  I  claim  that  the  damflge 
done  is  the  prejudice  a  man  would  hare 
against  purchasing  a  piece  of  property  that 
would  have  some  covenant,  or  would  convey 
an  easement  Into  it,  giving  a  certain  right  of 
way."  To  the  question,  "Have  you,  in  the 
coarse  of  your  real  estate  business,  ascertain- 
ed that  tenants  have  a  prejudice  against  liv- 
ing in  properties  over  tunnels?"  the  answer  of 
the  witness  was,  "I  never  had  any  experience 
of  that  kind."  To  the  following  questions  then 
put  by  the  court  the  following  answers  were 
given:  "Q.  Tour  idea  as  to  depreciation  in 
value  is  due  to  what  you  consider  to  be  a 
fact  that  If  a  deed  Is  offered  to  a  purchaser, 
and  It  has  an  easement,  the  purchaser  would 
not  be  as  willing  to  buy  it,  and  that  deprecia- 
tion is^  from  30  to  50  per  cent  in  the  case  of 
a  tunnel  ?  A.  I  think  that  would  certainly  be 
the  damage.  Q.  And  that  is  irrespective  of 
any  question  whether  there  is  any  shaft  or 
not?  A.  Tes,  sir.  Q.  It  Is  the  mere  existence 
of  tbe  easement?  A.  I  claim  tiut  is  my  argu- 
ment" 

There  can  be  no  doubt,  therefore,  either  as 
to  tbe  basis  up<m  which  the  witness  testified 
or  that  his  testimony  was  prejudicial  to  the 
plaintiff  in  error. 

Assignments  based  upon  exceptions  allowed 
at  the  trial  challenge  the  ruling  of  the  trial 
ooort  that  accorded  to  this  witness  the  status 
ot  an  expert   with   respect  to   the   special 


question  of  value  upon  which  the  Jury  was  to 
pass,  viz.:  What  will  be  the  value  of  the 
tract  after  the  construction  of  the  tunnel,  as 
compared  with  its  present  value?  The  legal 
question  upon  error  Is  whether  there  was  any 
testimony  before  the  trial  court  that  the  wit- 
ness possessed  such  special  knowledge  touch- 
ing the  particular  matter  of  inquiry  that  en- 
titled him  to  express  an  expert  opinion  upon 
the  subject. 

The  witness  was  a  real  estate  agent;  but 
that  did  not  qualify  him  as.  an  ezi)ert  with 
respect  to  the  peculiar  question  of  value  that 
arose  upon  the  facts  of  the  present  case. 
Pennsylvania  Railroad  v.  Root,  63  N.  J.  Law, 
253,  21  Atl.  285. 

Indeed,  neither  the  court  below  nor  coun- 
sel for  the  landowner  rested  the  qnallfica- 
tlon  of  the  witness  upon  the  nature  of  his 
vocation;  on  the  contrary,  the  effort  was 
to  show  his  possession  of  a  special  knowl- 
edge of  the  subject  that  entitled  him  to  give 
an  expert  opinion  upon  the  matter  the  Jury 
was  to  pass  upon.  The  proofs  upon  this 
preliminary  question  brought  out  by  the 
counsel  wbo  called  the  witness  were  that 
witness  had  been  for  six  years  clerk  of  the 
town  of  Union,  through  wlilch  the  West 
Shore  tunnel  was  constructed,  and  that  for 
a  part  of  that  time  he  was  engaged  in  the 
real  estate  business,  in  the  course  of  which 
he  became,  acquainted  with  certain  facts 
touchtpg  the  development  of  real  estate 
along  the  line  of  that  tunnel  and  with  prop- 
erty values  thereby  affected.  Upon  cross- 
examination  it  was  brought  out  that  the 
West  Shore  tunnel  was  only  80  or  80  feet 
below  tbe  surface,  that  It  carried  two  tracks, 
on  which  a  steam  railroad  operated  both 
freight  and  passenger  trains,  and  tliat  the 
tunnel  was  constructed  with  open  shafts, 
through  which  the  sm<&e  and  gas  escai>ed. 
This  latter  circumstance,  as  well  as  the  great 
disparity  In  depth  between  the  two  tunnels, 
were  claimed  by  coimsel  for  the  condemning 
party  to  so  differentiate  the  West  Shore 
tunnel  from  the  one  under  consideration  in 
substantial  respects  as  to  afford  no  basis  for 
the  expert  qualification  of  the  witness  touch- 
ing the  pending  inquiry.  Beyond  this  single 
instance  the  witness  admitted  that  he  had 
neither  knowledge  nor  basis  of  knowledge. 
Upon  the  conclusion  of  the  preliminary  ex- 
amination the  witness  was  told  by  the  court 
that  be  might  answer  the  following  ques- 
tion: 

"By  Mr.  Fallon:  Q.  From  your  knowledge 
of  what  happened  in  the.  town  of  Union,  as 
regards  the  effect  (m  realty  values  after  the 
building  of  the  West  Shore  tunnel,  what,  in 
your  opinion,  would  be  the  effect  as  against 
the  values  of  the  Schwarz  property  by  rea- 
son of  the  construction  of  that  tunnel?" 

Instead,  however,  of  answering  this  ques- 
tion, the  witness  addressed  the  following 
questions  to  the  court  and  received  tlie  fol- 
lowing answers: 
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"Tbe  WitneM :  There  la  one  question  that 
I  am  not  positive  on  that  I  would  like  to 
ask  the  court.  If  be  would  enlighten  me:  If 
an  award  Is  made,  such  as  In  a  railroad  of 
this  kind,  the  owner,  of  course,  can  only  sell 
It  subject  to  this  award,  or  whatever  is 
given? 

"The  Court:    Subject  to  the  tunnel  right 

"The  Witness:    That  easementT 

"The  Court:    That  Is  right 

"The  Witness:  You  could  not  give  a  full 
covenant  warranty,  free  and  clear  of  all  In- 
cumbrance, without  making  an  exception, 
'conld  you? 

"The  Court:  The  right  of  the  railroad  to 
build  a  tunnel  would  have  to  be  excepted." 

Thereupon  the  witness  gave  as  his  answer 
to  the  question  that  had  been  propounded 
to  blm  the  estimate  that  the  depreciation  In 
value  would  be  "anywhere  from  80  to  60 
per  cent,"  adding  the  explanations  as  to  the 
basis  of  this  estimate  that  are  quoted  in  the 
earlier  part  of  this  opinion,  viz.,  the  preju- 
dice against  such  conveyances. 

From  this  rehearsal  of  the  examination  of 
the  witness  that  preceded  his  answer  to  tbe 
question  calling  for  his  expert  opinion,  it  la 
clear,  not  only  that  he  gave  no  testimony 
that  showed  the  possession  by  him  of  any 
special  knowledge  that  qualified  him  to 
speak  as  an  expert  upon  the  particular  sub- 
ject of  inquiry,  but,  also  that  by  his  ques- 
tions to  the!  court  he  made  It  evident  that 
he  was  about  to  base  his  answer,  In  part  at 
least,  upon  an  Irresponsive,  If  not  an  im- 
proper, consideration,  via.,  a  popular  preju- 
dice that  he  believed  existed  against  convey- 
ances of  a  certain  character. 

Inasmuch  as  the  witness  exhibited  no 
right  to  the  status  of  an  expert  other  than 
his  single  observation  with  respect  to  a  sub- 
stantially different  tunnel  and  his  belief  as 
to  the  existence  of  a  prejudice  against  con- 
veyances that  excepted  easements,  there  was 
no  testimony  before  the  trial  court  that 
qualified  the  witness  as  an  expert  upon  the 
ai)eCial  question  at  Issue.  The  discussion  of 
Chief  Justice  Beasley  in  P.  R.  R.  v.  Boot, 
already  cited,  and  that  of  Mr.  Justice  Dixon 
In  Lalng  v.  U.  N.  J.  R.  A  G  Co.,. 64  N.  J, 
Law,  676,  25  Atl.  409,  33  Am.  St  Rep.  682, 
make  It  clear  that  the  witness  under  these 
circumstances  waa  not  entitled  to  speak 
with  expert  authority.  In  view  of  the  pre- 
liminary examination  of  the  witness,  we 
think  that  the  trial  court  erred  In  Its  refusal 
to  sustain  the  objections  that  were  persist- 
ently and  pertinently  presented  by  the  plain- 
tiff In  error,  and  that  the  testimony  that 
came  In  by  reason  of  such  refusal  was  of  so 
prejudicial  and  Injurious  a  character  as  to 
require  the  reversal  of  the  Judgment  render- 
ed upon  the  resulting  verdict 

The  Judgment  of  the  Hudson  circuit  la  re- 
versed, in  order  that  there  may  be  a  venire 
de  nova 


at  N.  J.  B.  4XS) 
I3MITH  r.  WIOI<EB. 

(Court  of  Brrors  and  Appeals  of  New  7eciey. 
June  15,  1908.) 

IHDBMNITY— CONSTBTTOTIOII   0*  COWTBAOT. 

Smith  was  defendant  in  a  criminal  cause. 
His  brother,  the  complainant,  to  procure  hia 
release,  induced  Wigler  to  become  sarety  on  the 
recognizance,  and,  as  part  indemnity  for  this 
saretyahip,  assigned  a  bond  and  mortgage  to 
WiKler.  The  recognizance  waa  subsequently  for- 
feited for  the  nonappearance  of  Smith  before 
the  federal  court  The  complainant  then  de- 
manded an  aasigmnent  of  the  bond  and  mort- 
gage, claiming  that  the  Indemnity  waa  limited 
to  tbe  appearance  of  Smith  before  the  commit- 
ting magistrate.  Held,  that  the  testimony  in 
the  case  and  the  circumstances  attending  the 
transaction  satisfactorily  indicate  that  the  un- 
dertaking of  indemnity  waa  not  limited  to  the 
preliminary  hearin*;,  but  extended  to  tbe  ap- 
pearance of  Smith  before  the  federal  conrt,  and 
that  the  relief  sought  should  therefore  be  denied. 
(Syllabn*  by  th^  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Charles  H.  Smith  against  Jacob 
Wigler.  Decree  for  complainant  (65  Atl.  900), 
and  defendant  appeals.    Reversed. 

Hood  &  Hood,  for  appellant  Frank  EL 
Bradner,  for  respondent  "^ 

MINTURN,  S.  On  August  17,  1903,  Ed- 
mund J.  Smith  was  In  the  custody  of  the 
United  States  marshal  upon  a  criminal  com- 
plaint and  was  seeking  balL  He  was  taken 
by  the  marshal  to  the  ofiSce  of  one  Simon, 
who  sent  for  the  defendant  Wigler,  a  stranger 
to  Smith,  and  an  arrangement  was  there  en- 
tered into  by  which  Wigler  was  to  become 
one  of  two  sureties  upon  Smith's  bail  bond 
of  $2,500,  upon  condition  that  Wigler  would 
be  indemnified.  This  indemnity  was  given 
by  Albridge  C.  Smith  and  Charles  H.  Smith, 
brothers  of  Edmund  J.  Smith,  In  the  form 
of  a  bond  and  mortgage  for  $800,  held  by 
Charles  H.  Smith  as  mortgagee  and  the  prom- 
issory note  of  Albridge  O,  Smith  for  $430. 
Wigler  became  bail  with  one  Hargraves,  In 
accordance  with  this  agreement  and  Smith 
was  released  upon  the  recognizance,  to  appear 
before  the  United  States  commissioner  on 
August  27th.  The  promissory  note  to  Wigler 
reads  as  follows:  "Newark,  N.  J.  Aug.  18th, 
1903.  In  consideration  of  Jacob  Wigler  be- 
coming surety  for  the  appearance  of  EMmund 
J.  Smith  to  answer  a  charge  made  against 
him  on  behalf  of  the  Merchants'  National 
Bank  of  Newa^  N.'  J.,  before  S.  Howell 
Jones,  n.  S.  commissioner,  I  hereby  agree  to 
pay  to  him  any  lo^  he  may  suIFer  or  incur 
by  reason  of  being  such  surety,  to  the  amount 
of  1460,  If  the  said  Edmund  J.  Smith  sha.. 
neglect  or  refuse  to  appear  In  compllan'v 
with  his  recognizance.  [Signed]  Albridge  O- 
Smith."  Edmund  J.  Smith  appeared  before 
the  commissioner  on  August  27th.  An  exam- 
ination took  plnce,  as  a  result  of  which  Smith 
was  held  to  appear  before  the  federal  court, 
and  Wigler  and  Hargrave  renewed  their  re- 
cognlaance  for  his  appearance.    Smith  failed 
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to  appear.  The  recognizance  was  forfeited, 
and  Judgment  therein  entered  against  Wlg- 
ler  and  Hnrgrave.  A  blU  was  thereafter  fil- 
ed In  the  Court  of  Chancery  by  Charles  H. 
Smith  to  compel  a  reassignment  of  the  bond 
and  mortgage  by  Wigler  to  Urn,  npon  the 
ground  that  the  condition  of  the  indemnity 
had  been  satisfied  by  the  appearance  of  his 
brother  Edmund  before  the  commissioner, 
which,  as  he.  alleges,  was  tlie  only  condition 
incident  to  the  indemnity.  Wigler,  however, 
refnsea  to  surrender  the  security  npon  the 
ground  that  the  agreement  of  indemnity  re- 
quired him  to  continue  his  ball  to  answer  for 
the  appearance  of  Smith  before  the  federal 
court,  and  that  bis  action  in  the  matter  cor- 
responded with  that  understanding.  The 
learned  Vice  Chancellor  found  in  favor  of 
the  complainant's  view,  and,  from  the  decree 
entered  upon  that  decision,  this  appeal  was 
taken. 

Oar  view  of  the  case  differs  from  that  of 
the  learned  Vice  Chancellor,  for  the  reason, 
among  others,  that  we  cannot  give  to  the 
promissory  note  of  the  brother,  Albridge 
Smith,'  the  weight  and  Importance  that  the 
learned  Vice  Chancellor  attaches  to  It  It  is 
open  to  the  construction  attempted  to  be  put 
upon  It  by  either  party  to  the  cause,  and  In 
either  view  it  is  decidedly  ambiguous,  and 
of  no  great  evidential  value  in  the  determina- 
tion of  this  controversy.  Albridge  Smith's 
testlmoQy  Is  contradicted  by  Wigler,  and 
Wigler  is  supported  by  the  testimony  of  the 
marshal  and  by  that  of  Simon.  Mr.  Trimble's 
testimony,  also,  although  based  only  npon  the 
best  of  his  recollection,  is  not  without  weight 
In  support  of  Wigler's  contention.  The  clr- 
cnmstances  that  both  the  complainant  and 
bis  brother  Albridge  were  present  at  the  com- 
missioner's office  when  the  original  ball  was 
given  for  the  subsequent  hearing  before  the 
commissioner  and  their  absence  from  that 
bearing  are  indicative  of  a  quiescent  state  of 
mlod  upon  their  part  relative  to  the  extent 
of  this  Indemnity  and  the  safety  of  com- 
plainant from  apprehension,  which  lends  color 
and  strength  In  our  Judgment  to  the  defend- 
ant's contention. 

For  these  reasons,  we  conclude  that  the 
decree  advised  by  the  learned  Vice  Chancellor 
should  be  reversed,  with  costs. 

a*  N.  J.  B.  no 

SMITH  V.  HOTEI/  RITZ  CO. 

(Coart  of  Chancery  of  New  Jersey.    May  12, 

1908.) 
SAUES  —  COKDinONAI.    Salks  —  Unbioobdxd 

Sales— "Judgment  Ckeditorb." 

The  receiver  or  general  creditora  of  an  in- 
solvent corporation  are  not  "judgment  credit- 
ow,"  within  P.  L.  1888,  pp.  899,  700.  {g  71,  72, 
relating  to  conditional  SBiea  of  chattels,  and  pro- 
tecting only  judgment  creditora,  subsequent  pur- 
chasers, and  mortgagees,  without  notice. 

tBd.  Note.— For  Other  definitions,  see  Words 
Mtd  Phrases,  vol.  4,  p.  3844.] 

Suit  by  Bllzabeth  Smith  against  the  Hotel 
Bltx  Company  to  determine  whether  an  unre- 


corded conditional  sale  agreement  is  valid  as 
against  a  receiver  and  general  creditors  of 
defendant  insolvent  corporation.  Judgment 
for  complainant 

U.  O.  Styron,  for  complainant  Bli  H. 
Cliandler,  for  petitioners.  Oliver  T.  Rogers, 
for  receiver.    - 

LBAMINO,  y.  C  I  am  unable  to  deter- 
mine that  the  unrecorded  agreement  of  condi- 
tional sale  now  in  question  is  void  as  against 
the  receiver  or  general  creditors  of  defendant 
iXirporatloD.  The  chattel  mortgage  act  under 
consideration  in  Oiaham  Button  Company 
V.  Spielmann,  60  N.  J.  Eq.  120,  24  Atl.  571, 
and  in  Currle  v.  Knight,  34  N.  J.  Eq.  485,  pro- 
vided tliat  mortgages  not  executed  and  re- 
corded in  accordance  with  the  act  should  be 
void  as  against  creditors  of  the  mortgagor. 
While  In  Ourrie  v.  Knight,  supra,  it  was  held 
that  creditors  could  not  without  a  Judgment 
or  other  lien  on  the  chattels,  assert  their 
claims  against  the  validity  of  such  a  mort- 
gage, it  was  also  held  that  when  a  lien  should 
have  been  procured  by  a  creditor  and  the  in- 
validity of  the  mortgage  asserted  by  virtue  o'f 
the  lien,  the  infirmity  of  the  mortgage  would 
be  ascertained  by  reference  to  conditions  ob- 
taining at  the  time  the  creditor  became  a 
creditor,  and  not  at  the  time  the  Hen  of  the 
creditor  was  procured.  The  provisions  of  the 
act  tliat  the  mortgage  should  be  void  as  to 
eredltors  (general  oeditors)  was  thus  observ- 
ed and  enforced.  In  Graham  Button  Com- 
pany V.  Spielmann,  supra,  it  is  held  that  in- 
solvency of  a  debtor  corporation  operates,  un- 
der our  statute,  to  fasten  the  debts  of  such 
corporation  on  its  property  in  such  manner 
as  to  enable  the  receiver  of  the  corporation, 
in  behalf  of  its  creditors,  to  assert  the  1b- 
validity  of  a  chattel  mortgage  which  has  not 
been  executed  and  recorded  in  accordance 
with  the  provisions 'Of  the  chattel  mortgage 
act  It  is  manifest  that  the  principles  con- 
trolling these  decisions  do  not  extend  to  the 
present  case ;  for  the  provisions  of  our  statute 
touching  conditional  sales  of  chattels  (P.  L. 
1898,  pp.  699,  700,  H  71,  72)  protect  only  Judg- 
ment creditors,  subsequoit  purchasers,  and 
mortgagees  without  notice.  While  the  claims 
of  general  creditors  of  an  insolvent  corpora- 
tion are  fastened  npon  its  property  by  force 
of  .the  provisions  of  our  corporation  act 
touching  Insolvency  and  the  appointment  of 
receivers  and  distribution  of  assets,  in  such 
manner  as  to  enable  either  a  receiver  or  gen- 
eral creditor  to  assert  in  this  court  the  inval- 
idity of  a  chattel  mortgage  which  the  statute 
declares  void  as  to  creditors,  yet  it  is  appar- 
ent that  such  receiver  or  general  creditors 
cannot  in  any  sense  be  regarded  as  Judgment 
creditors  within  the  meaning  of  the  condition- 
al sales  statute  referred  to. 

I  will  advise  an  order  directing  the  receiver 
to  deliver  the  diattels  in  question  to  peti- 
tioner. 
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(74  N.  J.  E.  298) 

AMERICAN  ICE  CO.  y.  L.rNCH. 

(Court  o{  Cbancery  of  New  Jersey.     May  12, 
1908.) 

1.  iNJUNCTIOn  —  CONTBAOIS  —  Bestbainino 
BsEikCH. 

An  agreement,  by  one  entering  into  the 
employ  of  another  as  ice  wagon  driver  and  can- 
Tasser  for  customers,  not  to  engage  in  the  ice 
business  within  the  territory  covered  by  his 
route  or  within  five  squares  therefrom  for  one 
year  after  his  employment  should  cease,  and, 
should  he  do  so,  to  pay  $200  as  liquidated  dam- 
ages, was  not  an  alternative  contract,  ezteud- 
ing  an  option  to  either  refrain  from  engaging  in 
an  opposition  business  or  to  engage  therein  by 
paying  $200  for  the  privilege,  so  as  to  preclude. 
an  injuhction  restraining  the  employ^  from  en- 
gaging in  such  opposition  business. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  27,  Injunction,  §  121.] 

2.  Contracts  —  Legality   or   Object  — Rb- 

eTBAIITF     or  ,  TBADE—  RSASOnABLEHfiBS'   OF 

Kbbtraint. 

An  agreement,  by  one  entering  into  the 
employ  of  another  as  ice  wagon  driver  and  can- 
vasser for  customers,  not  to  engage  in  the  ice 
business  within  the  territory  covered  by  his 
route  or  within  five  squares  therefrom  for  one 
year  after  his  employment  should  for  any  cause 
cease,  was  reasonable  as  to  the  territory  and 
period  of  restraint. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  g  565.] 

Bill  for  injunction  by  the  American  Ice 
Obmpany  against  James  Lynch.  Order  ad- 
vised directing  a  preliminary  injunction. 

The  bin  seeks  to  enforce  against  defend- 
ant a  certain  contract  wherein  defendant 
agreed  -not  to  engage  In  the  Ice  business  with- 
in a  specified  territory  for  a  period  of  one 
year.  Defendant  was  employed  by  complain- 
ant as  a  driver  of  an  ice  wagon  and  canvasser 
(or  customers.  The  agreement  of  employment 
was  embodied  in  a  bond,  which  defendant  and 
a  surety  gave  to  complainant,  for  $200  in 
amount,  conditioned  that  defendant  would 
faithfully  perform  the  duties  and  engage- 
ments specified  in  the  several  recitals  con- 
tained in  the  bond.  Among  these  recited 
agreements  on  the  part  of  defendant  was 
one  to  the  effect  that  defendant  would  not 
engage  in  the  ice  business  within  the  terri- 
tory covered  by  his  route  or  within  five 
squares  therefrom  for  one  year  after  his 
employment  should  for  any  cause  cease. 
Another  part  of  the  agreement,  as  recited  in 
the  bond,  provided: 

"And,  further,  if  the  said  James  Lynch 
shall  leave  the  service  or  cease  to  serve  the 
company  without  their  consent  during  said 
term  for  which  he  has  been  employed,  or 
shall,  after  leaving  of  his  own  accord  or  be- 
ing discharged  by  the  company,  engage  In 
the  Ice  business  as  aforesaid  within  the  time 
and  territory  above  described,  then  he  shall 
pay  to  said  company  the  sum  of  two  hundred 
dollars,  not  as  a  penalty,  but  as  liquidated 
damages." 

Defendant  does  not  deny  that  he  is  engaged 
in  the  Ice  business  contrary  to  the  terms  of 
bis  agreement,  but  insists  that  the  stipulation 
touching  liquidated  damages  operates  to  deny 


to  this  court  the  right  to  enfotoe  the  cove- 
nant 

Heard  on  return  of  an  order  to  show  cause 
for  a  preliminary  injunction. 

Grey  &  Archer,  for  complainant  William 
O.  French,  Xor  defendant 

■  LEAMING,  V.  C.  (after  Wattng  the  facta 
as  above).  The  contention  of  defendant  finds 
support  in  a  considerable  ntmiber  of  adjudi- 
cated cases;  but  this  court  is  now  firmly 
committed  to  the  opposite  view.  Crane  y. 
Peer,  43  N.  J.  Bq.  658,  4  Atl.  72;  Brown  v. 
NorcroBS,  59  N.  J.  Eq.  427,  4S  Atl.  605;  Avon 
Land  Company  v.  Thompson,  60  N.  J.  Bq.  207, 
46  Atl.  946.  A  consideration  of  the  terms 
of  the  present  contract  and  the  conditions 
necessarily  surrounding  its  execution  clear- 
ly discloses  that  it  was  in  no  sense  intended 
by  the  parties  as  an  alternative  contract, 
designed  to  extend  to  defendant  an  option  to 
either  refrain  from  engaging  In  an  opposition 
business  or  to.  engage  in  that  business  among 
complainant's  customers  by  paying  $200  for 
the  privilege,  after  having  acquired  a  knowl- 
edge of  complainant's  business  and  an  ac- 
quaintance with  its  customers.  The  specific 
agreement  of  defendant  is  not  to  engage  in 
the  business.  The  purimse  and  force  of  that 
language  cannot  be  mistaken.  Had  it  been 
the  intention  of  the  parties  to  also  provide 
that  defendant  should  be  privileged  to  pur- 
chase his  liber^ty  to  perform  the  act  wbicb 
he  spedflcally  agreed  not  to  perform,  that 
intention  should  have  been  expressed  in  lan- 
guage equally  clear.  The  territory  of  re- 
straint and  the  period  of  restraint  are  rea- 
sonable, and  complainant  is  clearly  entitled 
to  the  aid  of  this  court  in  the  enforcement 
of  the  agreement. 

The  stipulations  in  the  contract  touching 
arbitration  have  no  reference  to  the  present 
conditions,  and  such  stipulations  do  not  op- 
erate to  defeat  the  relief  now  sought 

I  will  advise  an  order  directing  a  prelim- 
inary injunction  to  Issue  to  restrain  defend- 
ant from  engaging  in .  the  business  named 
within  the  territory  and  period  specified  in 
the  contract 


(76  N.  J.  L.  MS) 

CHAMPLIN  V.  CHURCH. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  16,  190&) 

Sales— Action  fob  Pkice— Defenses. 

Where  a  merchant  directed  another  to  have 
shipped  to  him  corn  of  a  certain  kind  and  grade 
at  a  certain  price  over  a  certain  railroad,  the 
weight  and  grade  of  the  corn  to  be  evidenced 
by  a  certain  official  certificate,  the-fact  that  the 
corn  while  in  transit  became  heated  will  not 
excuse  the  vendee  from  payment  of  the  purchase 
price. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Frank  A  (Thamplin  against  An- 
drew S.  Church.  Judgment  for  plalntift  De- 
fendant brings  error.    Affirmed. 
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Adrian,  SHzer  &  Peane,  for  plaintiff  in 
error.  Browa  ft  Beeches,  for  defendant  In 
error. 

MIKTURN,  J.  The  defendant  delivered  to 
ttie  plaintiff,  a  grain  merchant  In  the  city  of 
Newark,  the  following  order:  "Please  have 
shipped  to  me  at  South  Biver,  via  K.  3.  Cen- 
tral Railroad,  one  car,  three  mixed  com, 
price  57.  Shipment:  Hurry.  Terms:  Ar^ 
rival  draft  Remarks:  Western  Official  Cer- 
tificate of  weight  and  grade  final."  The 
plaintiff  ordered  the  required  com  from  a 
ctmcem  at  Toledo,  Ohio,  and  it  was  delivered 
at  South  River,  where  the  defendant  refused 
to  accept  It  upon  the  ground  that  It  was 
damaged  by  heating.  The  plaintiff  having 
waited  a  reasonable  time  for  the  defendant 
to  accept  the  com,  finally  sold  It,  after  no- 
tice to  defendant,  and  brought  this  action  to 
recover  the  difference  between  the  price  rea- 
lized upon  the  sale  and  the  agreed  price  of 
the  com.  The  judgment  of  the  Elssex  circuit 
court,  where  the  case  was  tried  without  .a 
Jury  was  for  the  plaintiff,  and  from  that 
Judgment  this  writ  of  error  is  taken. 

The  conspicuous  feature  of  this  case,  which 
differentiates  It  from. the  ordinary  case  In 
the  category  of  vendor  and  vendee,  consists 
in  the  fact  that  the  vendor  in  the  case  at  bar 
was  so  limited  and  circumscribed  in  the  ex- 
ercise of  Judgment  by  the  language  of  the 
written  order,  from  which  he  derived  bis  au- 
thority to^purcbase,  that  he  was  in  essence 
a  mere  conduit  or  special  agency,  through 
which  the  goods  were  to  be  delivered.  Upon 
the  execution  of  the  order,  and  substantial 
compliance  with  its  requirements  his  duty 
was  performed,  and  bis  right  to  the.  agreed 
compensation  was  complete.  Butler  v.  Ma- 
ples, 9  Wall.  {U.  8.)  766.  1»  h.  Ed.  822 ;  Story 
on  Agency,  126.  It  will  be  observed  that  he 
was  not  to  ship,  but  to  "have  shipped."  to. 
the  defendant  at  a  fixed  price  com  of  a 
certain  quality  over  a  certain  railroad:  the 
grade  or  condition  of  the  com  to  be  evidenc- 
ed, not  by  his  Judgment,  but  by  a  certain 
form  of  certificate  which  as  between  him  and 
the  defendant  was  to  be  final.  "Both  in  mor- 
als and  in  law,"  remarks  a  recent  writer  of 
distinction,  "one  is  responsible  for  the  tblag 
which  he  hrlngs  to  pass,  whether  be  employs 
an  inanimate  object  to  effectuate  his  pur- 
pose, or  sets  In  operation  the  Infinitely  more 
complicated  chain  of  causation  which  re- 
sults from  the  employment  of  another  moral 
agenf    "Legal  Liability"  by  Street,  c.  41. 

The  trial  court  found  as  a  fact  that  the 
com  when  shipped  was  In  good  condition, 
and  therefore  the  delivery  to  the  carrier  In 
accordance  with  the  specific  instructions  con- 
tained In  this  order  relieved  the  shipper  of 
liability  for  damage  In  transitu,  and  Im- 
posed the  burden  and  risk  of  damage  upon 
the  consignee.  Dawes  v.  Peck,  8  T.  R.  330; 
Conn  V.  Reed  Dawson  Co.,  73  N.  J.  Law,  112, 
62  AtL  271;  WUcox  Sliver  Plate  Oo.  v. 
Green,  72  N.  X.  17;   SUvestrl  t.  Mlssocchl, 


165  Mass.  S37,  43  N.  E.  114;  Benjamhi  on 
Sales,  {  683;  Tiffany  on  Sales,  195.  In  tb« 
light  of  this  status  It  became  a  matter  of 
slight,  If  any,  importance  whether  the  test!' 
mony  of  a  conceded  dealer  In  grain,  not  for 
the  purpose  of  contradicting  the  terms  of  tba 
order,  but  for  the  purpose  of  eliciting  the 
meaning  of  a  trade  expression  employed 
therein  was  relevant,  although  under  the  un- 
devlating  rule  and  policy  of  the  courts  In 
such  matters  It  was  properly  admitted. . 
Steward  v.  Scudder,  24  N,  J.  Law,  96;  N. 
J.  Zinc  Oo.  ▼.  Boston  Trunk  Line,  etc,  Co, 
15  N.  J.  Eq.  418,  17  Cyc.  686.  , 

No  error    appearing   In  the   leoord,    tba. 
Judgment  la  affirmed. 


{76  N.  J.  li.  817) 
BDTTBRWORTH  t.  ftODD  et  al. 
(Supreme  Court  of  New  Jersey.    Jane  30,  1908.) 

1.  Libel    and    Slanoeb  —  Complaint    bt 
Church   Membebs— PsiviLiOEn   OoMutmi- 

CATIONS. 

A  complaint  made  by  church  memben 
a^inst  another  church  member  in  accordance 
with  the  discipline  of  their  church,  if  made  be- 
lieving the  matters  charged  to  be  true,  is  quali- 
fiedly  privileged ;  and  on  a  trial  of  the  com-- 
plainants  for  libeling  the  member  so  charged' 
the  burden  is  upon  the  latter  to  prove  that  the 
complaint  was  mduced  by  express  malice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  32,  Libel  and  Slander,  {  278.] 

2.  SAIOE— E>VIDENCB. 

The  proof  of  express  malice  In  this  case 
was  insufficient  to  support  the  verdict  against 
the  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig: 
vol.  32,  Libel  and  Slander,  {  329.] 

3.  Same— Damages. 

A  verdict  of  $8,000,  if  otherwise  support- 
able, was  excessive. ' 

[Ed.  Note.— For  cases  In  point,  see  Cent  Di^ 
vol.  32;  Libel  and  Slander,  {S  353,  354.] 

(Syllabna  by  the  Court) 

Action  by  Caleb  B.  Butterworth  against  D. 
Everett  Todd  and  others.    Verdict  for  plain- 
tiff.   Rule   to   show  cause   why   new   trial, 
should  not  be  granted.    Rule  made  absolute. 

Argued  June  term,  1907,  before  the  GHIEP 
JUSTICBJ  and  REED,  J. 

George  Bacon,  Ralph  W.  B.  Donges,  Math- 
ew  Jefferson,  and  John  W.  Wescott  for  plain- 
tiff. Thompson  ft  Cole,  for  defendant  Wes- 
ley A.  Hunsberger.  Carrow  ft  Kraft,  f or  otbr 
er  defendants. 

REED,  J.  This  action  was  brought  against 
five  persons  for  publishing  a  Jlbel  concerning 
the  plaintiff.  The  five  persons  were  D.  Ever- 
ett Todd,  Harry  H.  Duncan,  Sherlden  Pressey, 
Rev.  George  L.  Dobbins,  and  Rev.  Wesley  A. 
Hunsberger. 

The  following  are  the  facts  which  led  up  to 
the  publishing  of  the  article  alleged  to  be  a 
libel  upon  Mr.  Butterworth,  the  plaintiff: 
All  the  parties  are  members  of  the  Methodist 
Episcopal  Church.  Mr.  Butterworth  was  .a 
dealer  In  drugs  and  painters'  supplies  In  Phil- 
adelphia, and  Mr.  Todd  was  a  painter  in  the 
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city  of  Camden.  Prior  to  tbe  year  1900  Mr. 
Bntterwortb  had  sold  to  Mr.  Todd  a  quantity 
of  white  lead,  to  be  used  by  Mr.  Todd  In  his 
business  of  house  painting.  Mr.  Todd  found 
that  tbe  work  upon  which  this  paint  had  been 
tlBed  was  nnsatlsf actory ;  that  the  paint 
peeled,  and  he  charged  Mr.  Butterworth  with 
having  sold  him  Impure  lead.  This  Mr.  Bnt- 
terwortta  denied.  Tbe  difficulty  thus  engen* 
dered  led  to  a  series  of  actions  and  counter- 
actions between  Mjessrs.  Butterworth  and 
Todd.  There  seems  to  have  been  an  actloA 
by  Butterworth  ag;alnst  Todd,  and  then  a 
•ubmlsslon  to  arbitration  of  the  differences 
between  them,  the  award  In  which  arbitra- 
tion Mr.  Butterworth,  for  reasons  stated  on 
the  trial,  disregarded.  A  church  trial  for 
alleged  perjury  by  Mr.  Butterworth  in  the 
trial  of  one  of  the  causes  resulted  In  Mr. 
Butterworth's  acquittal.  This  was  followed 
by  other  actions — one  by  Butterworth  against 
Todd  for  ttie  amount  of  the  bill  for  the  lead 
■old  to  Todd,  and  a  counter  action  by  Todd 
for  selling  impure  lead,  and  finally  an  action 
for  slander  against  Todd  for  stating  that 
Butterworth  had  sold  him  impure  lead,  in 
which  action  a  verdict  was  obtained  against 
Todd  for  12,500.  Then  followed,  at  the  in- 
terrentlon  of  certain  members  of  the  church, 
a  settlement  between  Butterworth  and  Todd 
of  their  dlfferencea  On  July  24,  1902,  a  pa- 
per was  signed  by  Todd  and  Butterworth  In 
which  Todd  agreed  to  pay  Butterworth  $600 
and  Butterworth  agreed  to  release  Todd,  and 
by  the  instrument  did  release  blm,  from  all 
further  claims  touching  tbe  question  of  Im- 
pure lead.  Todd  agreed  to  drop'  tbe  ques- 
tion as  one  forever  settled.  Two  years  later 
Butterworth  and  Todd  were  candidates  for 
election  to  municipal  offices  in  the  city  of 
Camden;  Todd  being  a  candidate  on  tbe 
Democratic  and  Prohibition  ticket  for  council- 
man of  the  Twelfth  Ward,  Camden,  and  But- 
terworth being  the  regular  ProMbition  can- 
didate for  mayor  of  the  city  of  Camden. 

On  October  27,  1904,  the  following  article 
was  published  in  a  newspaper  called  "Tbe 
East  Side  Press"  of  Camden,  beaded:  "A 
Remarkable  Confession." 

•To  wb(Hn  it  may  concern: 

"I,  tbe  undersigned,  D.  Everett  Todd,  of 
the  city  and  county  of  Camden,  state  of 
New  Jersey,  personally  appeared  before  Ca- 
leb H.  Butterworth,  Bev.  George  L.  Dobbins, 
and  Rev.  Wesley  A.  Hunsberger,  all  of  the 
city  and  county  of  Camden,  and  state  of  New 
Jersey,  deposeth  and  saltb  that  I  have  made 
certain  charges  and  complaint  against  C.  H. 
Butterworth,  for  wlilch  I  was  adjudged  guil- 
ty in  the  civil  court  of  Camden  county,  Cam- 
den, New  Jersey,  before  a  Jury  of  twelve 
competent  men,  of  slander,  and  called  npon 
to  pay  C.  H.  Butterworth  the  sum  of  twenty- 
five  hundred  dollars  ($2,500.00). 

"Now  therefore,  be  it  known  to  all  men 
that  I,  D.  Everett  Todd,  confess  that  I  was 
In.  error  in  making  my  complaint  against  C. 


H.  Butterworth,  and  do  verily  believe  tliat 
my  trouble  was  due  to  the  nse  of  lucol  oil 
which  contained  40  per  cent  mineral  oil  (bet- 
ter known  as  coal  oil),  which  was  the  cause 
of  tbe  houses  peeling,  and  that  Mr.  Butter- 
worth's  lead  to.  the  best  of  my  knowledge  was 
not  the  cause.  I  deplore  and  regret  this  my 
error  in  making  this  complaint  against  said 
C.  H.  Butterworth,  and  do  now  publicly  and 
privately  and  over  my  signature  apologize  to 
said  C.  H.  Butterworth  and  desire  to  take 
back  any  and  all  statements  thus  made 
against  said  Butterworth.  I  also  wish  to 
thank  Mr.  Butterworth  for  Ills  kindness  to- 
ward me  in  the  settlement  of  the  amount  al- 
lowed him  by  the  court,  his  generous  offer 
to  accept  one-half  (the  words  one-half  were 
crossed  out  in  ink  and  the  figures  $000.00 
written  above)  of  tbe  full  amount  allowed  to 
cover  his  expenses  in  prosecuting  his  case 
against  me  in  self  defense  and  thus  present- 
ing me  with  twelve  hundred  and  fifty  dollars 
(the  word  twelve  had  been  crossed  off  in  ink 
and  the  figures  1900  written  above).  I  pledge 
him  my  friendship  and  will  do  all  I  can  to 
correct  the  error  thus  made  by  me. 

"D.  Everett  Todd." 
"Witness:    Rev.  O.  I<.  D. 

"Rev.  W.  A.  H." 

Mr.  Todd,  knowing  he  had  not  signed  a  pa- 
per such  as  the  published  confession  puri>ort- 
ed  to  reproduce,  ascertained  on  inquiry  from 
Mr.  Connors,  editor  of  the  East  Side  Press, 
respecting  its  authorship,  that  the  original 
came  from  Mr.  Butterworth.  On  November 
14th  a  charge  In  writing  was  made  against 
Mr.  Butterworth  signed  by  Messrs.  Pressey 
and  Duncan,  two  members  of  tlie  Methodist 
Episcopal  Church.  The  complaint  was  that 
Mr.  Butterworth  had  been  guilty  of  immoral 
conduct,  and  specified,  first,  that  he  did 
knowingly  utter  and  publish  a  false  letter  or 
article  headed  "A  Remarkable  Confession"; 
second,  that,  he  appended  tbe  name  of  D. 
Everett  Todd  to  the  paper;  third,  that  he  did 
forge,  sign,  and  cause  to  be  signed  to  tbe 
manuscript  of  tbe  aforesaid  letter  the  names 
of  Messrs.  Dobbins  and  Hunsberger  as  wit- 
nesses, directing  the  newspaper  to  partly  ob- 
scure or  wholly  withhold  them  at  discretion ; 
fourth,  that  the  whole  document  was  an  ab- 
solute forgery,  uttered,  published,  and  caused 
to  be  published  in  the  said  newspaper  by  Ca- 
leb H.  Butterworth.  This  complaint  was,  in 
accordance  with  the  rules  of  the  church,  pre- 
sented to  the  Rev.  Wesley  A.  Hunsberger,  the 
pastor  of  the  First  Methodist  Episcopal 
Church  of  Camden,  of  which  church  the 
plaintiff  was  a  member.  Dr.  Hunsberger,  un- 
der the  rules  of  the  discipline'  of  his  churcb, 
called  In  a  committee  of  five  to  hear  the  com- 
plaint. This  committee  called  upon  Dr.  Huns- 
berger to  preside  at  an  Investigation,  tbe  re- 
sult of  which  was  a  finding  that  Mr.  Butter- 
worth was  guilty  of  the  charges  preferred. 
Thereafter  Dr.  Hunsberger,  according  to  the 
requirements  of  the  discipline  of  tbe  church. 
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sent  the  proceedtngB  to  tbe  Qnarterly  Confer^ 
ence  of  the  ctaurcjti.  The  matter  was  heard 
before  that  body;  Dr.  Dobbins,  by  virtue  of 
his  position  as  presiding  elder,  presiding. 
The  result  of  that  hearing  was  that  Mr.  But- 
terworth  was  suspended  from  the  member- 
abip  of  the  church  for  six  months,  with  cer- 
tain conditions  for  his  restoration  after  that 
period.  Mr.  Butterworth  then  appealed  to 
the  Annual  Conference,  and  the  committee 
whose  functions  were  to  hear  the  appeal  af- 
firmed the  action  of  the  Quarterly  Confer- 
ence. All  these  proceedings  seem  to  have 
been  In  conformity  with  the  general  rales  em- 
bodied In  the  discipline  of  the  Methodist  Bpis. 
oopal  CbnrclL 

Tlie  complaint  Imputed  immoral  conduct 
to  the  plalntlfF,  and  the  acts  set  out  as  con- 
Btltntlng  such  conduct  were  none  the  less 
immoral  If  they  happened  to  be  criminal. 
The  jurisdiction  of  the  church  tribunal  to 
hear  the  matters  cluirged  in  the  complaint 
is  clear.  It  appears,  therefore,  that  the 
complaint  which  constituted  the  alleged  Ubti 
was  prea<>nted  by  the  cburch  members  to  the 
pastor  o:  the  plalntlfTs  church,  was  regular- 
ly heard,  and  the  proceedings  forwarded  to 
the  Quarterly  Conference,  and  an  appeal  tak- 
en to  It,  and  decided  by  the  Annual  Confer- 
ence, In  accordance  with  the  law  of  the  re- 
ligious body  with  which  all  the  parties  were 
afBliated.  The  complaint,  and  all  the  acts, 
words,  and  rotes  of  those  who  heard  and  de- 
cided upon  the  matters  charged  in  the  com- 
plaint originally,  or  upon  appeal,  w^re  quali- 
fledly  prlTileged,  If  they  who  complained  and 
acted  thereon  believed  the  matters  charged  to 
t>e  tru&  This  doctrine  was  well  stated  by 
Chief  Justice  Shaw  In  Farnsworth  v.  Storrs, 
B  Cnsh.  (Mass.)  412-415,  as  follows:  "Among 
tliose  powers  and  privileges  established  by 
long  and  Immemorial  usage,  churches  have 
power  to  deal  with  their  members  for  im- 
moral and  scandalous  conduct,  and  for  that 
purpose  to  hear  complaints,  to  take  evidence 
and  decide;  and,  upon  conviction,  to  admin- 
ister proper  punishment  by  way  of  rebuke, 
censure,  suspension,  and  excommunication. 
To  this  Jurisdiction  every  member  by  entering 
into  the  church  covenant  submits  and  is 
bound  by  his  consent.  The  proceedings  are 
quasi  Judicial,  and  therefore  those  who  com- 
plain or  give  testimony,  or  act  or  vote  or  pro- 
nounce the  result  orally  or  in  writing,  acting 
in  good  faith  and  within  the  scope  of  the 
authority  conferred  by  these  limited  Jurisdic- 
tions, and  not  falsely  or  colorably  make  such 
proceedings  a  pretense  for  covering  an  in- 
tended scandal,  are  protected  by  law.  If 
the  charges  are  true,  or  If  the  defendants 
honestly  believe  them  to  be  true,  though  they 
are  In  fact  untrue,  and  believing  them  to  be 
Incompatible  wltb  the  church  principles  and 
derogatory  to  the  welfare  of  the  church  and 
the  community  where  the  church  Is  establish- 
ed, the  communication  Is  privileged."  This 
doctrine   Is   undisputed.    25   Cyc.   390,  and 


cases  cited.  That  those  who  made  the  com- 
plaint had  reason  to  believe  It  to  be  true  ap- 
pears beyond  question. 

The  following  are  the  facts  appearing  in 
ttie  plaintiff's  case  respecting  the  way  In 
which  the  publication  of  the  alleged  confes- 
sion came  about :  As  already  observed,  there 
were  papers  signed  by  Butterworth  and  Todd 
on  July  24,  1902,  finally  settling  all  differ- 
ences between  them.  Mr.  Butterworth  says 
that  previous  to  the  conference  at  which 
these  papers  were  signed  he  liad  prepared  a 
paper  which  he  Intended  to,  and  did,  pre- 
sent to  Mr.  Todd  for  his  signature  at  that 
meeting.  Mr.  Todd  refused  to  sign  this  pa- 
per, but.  Instead,  signed  the  paper  already 
mentioned.  The  paper  which  Mr.  Butter- 
worth had  prepared  was  the  original  of  the 
published  document  headed  "A  Remarkable 
Confession,"  with  the  exception  of  the  cap- 
tion "A  Remarkable  Confession,"  and  with 
the  e:tceptlon  that  In  place  of  the  name  in 
full  D.  Everett  Todd  signed  to  the  paper  the 
original  bad  the  Initials  D.  B.  T.  attached, 
and  In  place  of  the  words,  "Witness:  Rev. 
Geo.  and  Rev.  W.  H."  there  were  in  the  orig- 
inal words,  "Witness:  Q.  I*  and  W.  A.," 
all  the  Initials  being  written  with  a  lead 
pencil.  This  paper,  so  prepared  by  Butter- 
worth, after  Todd  had  refused  to  sign  It,  But- 
terworth says  he  tore  Into  two  pieces,  with 
the  Intention  of  destroying  It,  but  he  subse- 
quently retained  it  and  placed  it  In  an  en- 
velope which  contained  some  newspaper  dip- 
pings relating  to  hia  former  differences  with 
Todd.  The  envelope  containing  these  clip- 
pings and  this  document  was  placed  In  bis 
desk.  Two  years  later,  when,  as'  already 
mentioned,  Todd  was  a  candidate  for  a  mu- 
nicipal office,  Mr.  Butterworth  says  he  met 
one  Connors  while  crossing  the  river  between 
Camden  and  Philadelphia.  Connors  was  con- 
ducting the  newspaper  In  Camden  already 
mentioned,  the  Bast  Side  Press,  and  was 
using  the  paper  in  opposition  to  the  election 
of  Mr.  Todd.  Evidently  knowing  of  the  for- 
mer trouble  between  Todd  and  Butterworth, 
he  asked  the  latter  If  be  bad  any  material 
he  could  use  against  Todd  bi  the  then  present 
political  campaign.  Butterworth  replied, 
"Yes,"  he  believed  he  had  some  dippings  over 
In  his  office,  and.  If  Connors  would  step  In 
spme  day,  he  would  give  tliem  to  bim.  Be- 
fore Connors  came  after  them,  however,  But- 
terworth wrote  to  him  reminding  him  that 
the  stuff  was  In  his  office.  Connors  thereaft- 
er called  and  got  the  envelope  containing  the 
clippings,  among  which  was  the  original  of 
the  alleged  confession.  Connors  when  a  wit- 
ness for  the  plaintiff  In  this  trial  says  that 
this  paper  was  torn  In  two,  and  that  he 
mounted  it  and  headed  it  "A  Remarkable 
Confession"  when  setting  up  the  article,  fill- 
ing out  the  name  of  Todd  In  full  at  the  bot- 
tom of  the  paper.  It  appears  that  before 
the  publication  of  this  paper  Butterworth 
knew  It  was  among  the  dippings  he  had  glv- 
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en  Oonnora,  for  lie  admitB  that  be  wrote  to 
Connors  a  few  days  after  delivering  the  pa- 
pers stating  that  In  the  body  of  this  article 
were  the  names  of  Dr.  Dobbins  and  Dr.  Hnns- 
berger,  and  he  feared  that  Connors  might  use 
their  names.  After  this  alleged  confession 
by  Todd  appeared  In  the  newspaper  on  October 
27,  1904,  Todd,  knowing  that  he  had  never 
signed  such  a  document,  visited  Connors,  the 
editor  of  the  East  Side  Press,  and  inquired  of 
him  from  whom  he  had  obtained  the  docu- 
ment, and  Connors  admitted  that  It  came 
from  Butterworth;  but  no  information  was 
given  by  Connors  respecting  the  addition  he 
had  made  In  writing  the  caption  and  filling 
in  the  full  signature  of  D.  Everett  Todd.  Mr. 
Butterworth  was  also  interviewed,  and  from 
him  came  no  Intelligence  re^>ecting  the  al- 
teration in  the  document  he  had  given  to  Mr. 
Connors.  On  November  14,  1904,  the  com- 
plaint which  is  charged  as  a  libel,  signed  by 
Messrs.  Duncan  and  Fressey,  was  lodged  with 
Dr.  Hunsberger,  the  pastor  of  the  church  of 
which  the  plaintiff  was  a  member. 

From  these  facts,  it  is  apparent  that,  when 
the  complaint  was  prepared  and  delivered  tp 
Dr.  Hunsberger,  all  concerned  in  it  could  be- 
lieve no  otherwise  than  that  Butterworth 
had  put  In'the  hands  of  Connors  for  publica*- 
tlon  a  paper  which  purported  to  be  signed  by 
Todd,  which  paper  Todd  had  never  signed, 
and  which  contained  a  confession  which 
Todd  had  never  made  If  such  an  apparent 
act  perpetrated  by  one  church  member  at  the 
expense  of  another  did  not  call  for  the  exer- 
tion of  the  discipline  of  the  church,  it  is 
hardly  possible  to  conceive  of  a  situation 
wtiich  eVer  would.  The  complkint  being 
made  under  the  belief  that  it  was  true,  the 
burden  rested  upon  the  plaintiff  to  prove  the 
existence  of  express  malice  In  making  it. 
King  V.  Patterson,  49  N.  J.  Law,  447,  d  Atl. 
705,  60  Am.  Rep.  622 ;  Fahr  v.  Hayes,  50  N. 
J.  Law,  275,  13  Atl.  261 ;  Rotholz  v.  Dunkle, 
53  N.  J.  Law,  43&-441,  22  Atl.  193,  13  L.  R.  A. 
655,  26  Am.  St  Rep.  432.  It  should  have 
been  so  charged  as  requested  in  defendant's 
first  six  requests.  If  it  had  been  so  left  to 
the  Jury,  the  question  would  confront  us  what 
evidence  of  malice  on  the  part  of  the  defend- 
ant appears  in  the  case  to  destroy  the  quali- 
fied privilege  which  attended  the  lod^ng  of 
the  complaint.  So  far  as  concerns  Messrs. 
Duncan  and  Pressey,  there  is  no  evidence,  of 
any  substance  whatever,  of  malicious  motives 
Inducing  their  acts.  From  all  the  informa- 
tion obtainable  by  them  and  their  friends 
it  was  &  clear  case  for  a  complaint;  and 
there  Is  nothing  shown  in  their  previous  re- 
lations to  Butterworth  which  exhibits  any 
malicious  purpose  at  the  time  the  complaint 
was  signed,  and,  after  the  complaint  was  de- 
livered, it  took  its  usual  course. 

Respecting  the  defendant  Todd,  he  had  no 
differences  with  Butterworth  from  the  time 
the  agreement  of  amity  was  entered  Into  be- 
tween them,  at  the  solicitation  of  the  offi- 
cers of  the  Methodist  Episcopal  Church  of 


which  tbey  were  both  members.  Ko  act  of 
his  during  the  Intervening  two  years  is  prov- 
ed to  show  that  he  held  any  malicious  feel- 
ing toward  Butterworth.  With  the  informa- 
tion he  had  when  the  charge  was  made,  t^e 
imputation  of  malice  in  drawing  the  charge 
and  Inducing  its  presentation  is  unjustified 
by  the  circumstances  surrounding  the  trans- 
action. 

As  to  Dr.  Hunsberger,  the  pastor,  and  Dr. 
Dobbins,  the  presiding  elder.  It  Is  manifest 
that  their  endeavors  had  been  to  placate  the 
dispute  between  these  men  and  save  the 
church  the  scandal  of  two  brothers  contend- 
ing in  the  civil  courts  in  deplorable  litiga- 
tion. When  the  complaint  was  lodged  with. 
Dr.  Hunsberger,  he  acted  with  the  most 
scrupulous  fairness  by  selecting  a  committee 
of  five  members  of  the  Methodist  Episcopal 
Church  residing  In  Philadelphia,  because  tbey 
were  outside  the  range  of  local  feeling;  and 
the  names  of  those  selected  were  exhibited 
by  Dr.  Hunsberger  to  Mr.  Butterworth,  and 
he  «xpreBsed  his  satisfaction  with  the  selec- 
tion. Respecting  Dr.  Hunsberger,  as  well  as 
Dr.  Dobbins,  after  the  reading  of  the  letters 
written,  and  tbe  communication  to  the  press 
In  the  light  of  the  circumstances  which  in- 
duced them,  they  seem  utterly  inadequate  to 
support  a  verdict  based  upon  the  notion  that, 
assuming  that  these  gentlemen  counseled  the 
framing  of  the  complaint,  their  motives  were 
not  the  interecfts  of  the  church,  but  that  it 
was  a  malicious  purpose  to  gratify  their  own 
dislike  for  Mr.  Butterworth.  It  is,  Indeed, 
said  that  the  use  of  the  word  "forged"  In  the 
charge  Is  evidence  of  a  malicious  purpose. 
It  seems  to.  be  quite  true  that  the  word 
"forged"  was  used  In  its  general  popular 
sense,  meaning  the  fabrication  of  a  false 
charg&  The  charge  set  out  In  full  the  docu- 
ment which  Mr.  Butterworth  was  alleged  to 
have  falsely  made,  and  so  It  appeared  upon 
the  face  of  the  charge  just  what  the  written 
accusation  was  Intended  to  charge.  The 
word  "forge"  as  applied  to  the  making  of  a 
false  pajwr  whether  such  paper  Is  capable 
of  being  a  subject  for  a  criminal  falsification, 
or,  otherwise,  is  a  word  of  common  as  well  as 
of  correct  etymological  use.  Our  conclusion 
Is  that.  If  the  verdict  Is  permitted  to  stand 
upon  the  testimony  produced  in  this  case, 
then  no  member  of  any  church  will  hereaft- 
er dare. to  make  a  complaint  to,  or  hear  any 
complaint  In  a  church  tribunal;  for,  al- 
though it  may  be  found  to  be  true  by  every 
appellant  tribunal,  and  although  it  indubit- 
ably appears  that  the  charge  was  made  by 
ttkose  .who  had  every  reason  to  believe  it  to 
be  true,  yet  the  complainant  will  be  put  to 
the  hazard  of  a  ruinous  verdict  against  him 
In  a  civil  action.  The  intemperate  character 
of  the  verdict  appears  In  the  amount  award- 
ed, namely,  $8,000.  This  verdict,  by  reason 
of  the  joint  action,  stands  against  each  and 
all  of  the  defendants;  against  Messrs.  Dun- 
can and  Pressey,  as  well  as  against  Todd  and 
the  other  defendants. 
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-  I>be  testimony  u  to  tbe  plaintiff's  loss  of 
business  resulting  from  tbe  charge  made 
against  taim  is  of  the  most  general  charac- 
ter. -  It  was  Impossible  for  the  Jui^  to  gain 
any  Information  aside  from  tbe  mere  dec- 
laration of  the  plaintiff  and  his  witnesses, 
unsupported  by  any  specific  fact%  In  award- 
ing this  large  verdict,  little  consideration 
seems  to  have  been  given  to  tbe  plaintiff's 
own  attitude  in  bringing  abont  tbe  publica- 
tion in  tbe  East  Side.  Press.  Odgers  on  Libel 
4b  Slander,  marg.  pp.  306-307.  It  Is  true 
that  Butterworth  says  be  did  not  intend  Con- 
nors should  publish  the  document  put  into  bis 
hands  by  tbe  plaintiff;  but  that  be  only  In- 
tended to  have  It  used  by  Connors  for  tbe 
purpose  of  writing  political .  squibs  against 
Todd.  He  does  not  pretend  that  he  imposed 
any  restrictions  on  Connors,  however,  as  to 
the  use  be  should  make  of  It,  save  that  be 
did  not  wish  bim  to  use  the  names  of  Dr. 
Hunsberger  or  Dr.  Dobbins.  He  Imew  the 
name  of  D.  Everett  Todd  was  in  the  body  of 
the  document  as  tbe  one  who  had  made  the 
confession,  and  that  bis  Initials  were  at  the 
bottom  of  the  document.  It  is  difiOcnlt  to 
conceive  what  significance  he  thought  Mr. 
Connors  would  give  to  a  paper  thus  put  Into 
Ills  hands  to  use  against  Todd  other  than  to 
regard  it,  at  least^  as  a  memorandum  of  a 
confession  made  by  Todd.  But  If  Mr.  But- 
te'rworth's  purpose  was  merely  to  furnish 
Connors  with  material  for  political  Squibs, 
It  to  not  perceived  how  the  quality  of  his 
act  is  Improved.  Tbe  whole  sting  of  tbe 
document  Is  that  Todd  made  a  confession  of 
certain  things,  and  any  political  squibs  which 
Stated  or  hinted  that  Todd  had  done  this 
would  have  been  as  false  as  the  publication 
of  tbe  document  itsdf.  The  position  of  the 
plaintiff  was  then  that  after  two  years  of 
amity  with  Todd  he  voluntarily  put  Into  the 
hands  of  an  editor  such  a  document  to  be 
used  for  the  purpose  of  affording  materials 
for  injuring  the  reputation  of  a  fellow  mem- 
ber of  the  Methodist  Episcopal  Church,  wbidi 
material  was  untrue  in  fact,  and  whidi  act 
led  to  the  making  of  the  complaint,  which 
through  lade  of  information  of  the  com- 
plainants technically  charged  too  much,  bat 
was  substantially  true. 

We  think  for  these  reasons  the  rule  should 
be  made  absolute. 

(74  N.  J.  E.  843) 

VAN  WAQBNEN  v.  BONNOT  et  aL   ' 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  16,  1908.) 

WlTNBSSlES  —  COVPETKNOT  —  TaANSAOTIOnB 

wrTH  Deckdeht. 

The  proviso  in  the  evidence  act  (P.  L.  1900, 
p.  363,  i  4)  that  tbe  section  permitting  parties 
in  civil  actions  to  be  sworn  as  witnesses,  etc., 
"shall  not  extend  to  permit  testimony  to  be 
given  by  any  party  to  the  action  as  to  any 
transaction  wltn  or  statement  by  an^  testator 
or  intestate  represented  in  said  action,"  ren- 
ders the  tnnriving  party  to  a  transaction  con- 
sisting of  a  donatio  caMsa  mortis  incompetent 


to  testify  that  a  closed  paroel  then  ddlvered  xe-- 

mained  in  statu  quo  until  after,  donor's  death, 
and  as  to  its  contents  when  opened,  becanse  such 
testimony  would  establish  by  t^cessary  infer- 
ence its  contents  at  the  time  of  delivery,  and  on 
that  point  the  deceased,  if  living,  could  contra- 
dict the  survivor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  S{  664-669.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Henry  W.  Van  Wageneh  against 
Rose  M.Iu  Bonnot  And  Frederick  F.  Quild, 
substituted  administrator.  Decree  for  com- 
plainant (65  Atl.  239),  and  the  administrator 
appeals.    Reversed  and  remanded. 

Woodruff  &  Stev^is,  for  appellant  Hood  & 
Hood,  for  respondent. 

PARKER,  J.  The  decree  appealed  from  ig 
baaed  on  a  bill  of  Interpleader  by  one  Van 
Wagenen,  as  administrator  of -John  White-' 
head,  deceased,  who  was  In  bis  lifetime  the 
administrator  of  Minerva  A.  Harrison,  de- 
ceased, and  had  possession  of  savings  bank 
books  showing  deposits  in  her  name  in  three 
banks-  and  amounting  without  interest  cred- 
ited during  this  litigation  to  over  $9,000. 
These  books  were  clahned  in  Mr.  Wbltehetcd's 
lifetime  by  Rose  M^  !<.  Bonnot,  the  presmt 
respondent,  as ,  having  been  tbe  subject  of 
a  gift  causa  mortis  from  Miss  Harrison  tb 
herself;  and  at  the  time  of  Mr.  Whitehead's 
deati)  In  February,  1905,  an  action  of  replev- 
in had  been  brought  against  him  as  admin- 
istrator by  Mrs.  Bonnot  and  was  then  pend- 
ing. Van  Wagenen,  the  complainant  below, 
having  been  appointed  administrator  of 
Whitehead  and  discovering  this  situation,, 
filed  a  bill  of  interpleader  against  Mrs.  Bon-- 
not  and  Mr.  (}ulld,  as  substituted  adminis- 
trator of. Miss  Harris<m;  and,  having  depos* 
Ited  the  bank  books  in  court,  was  eliminated 
from  the  controversy,  which  thereupon  pro-, 
ceeded  as  between  the  parties  to  this  appeal. 

The  facts  and  circumstances  surrounding 
and  bearing  on  the  last  Illness  and  death  of 
Miss  Harrison,  her  relations  with  Mr.  Bon- 
not and  the  latter's  daughter  Ernestine,  and, 
the  transacti<Hi  relied  on  as  constituting  the 
donatio  causa  mortis  now  In  question,  are  so 
fully  and  accurately  stated  in  the  opinion  of 
the  learned  and  experienced  Vice  Chancellor 
who  heard  the  cause  that  any  extended  re- 
cital of  them  here  except  incidentally  would 
be  needless  repetition.  We  concur  with  the 
Vice  Chancellor  in  the  opinion  that  savings 
bank  books  are  proper  subjects  of  gifts 
causa  mortis.  We  also  concur  in  his  conclu- 
sion that  the  testimony  of  Ernestine,  the 
daugbter  of  Mrs.  Bonnot,  while  unsupported 
by  that  of  any  other  witness,  was  of  sufficient 
weight  to  satisfy  a  court  of  the  facts  as  to 
the  delivery  by  the  deceased  of  the  package 
referred  to  In  her  testimony,  and  as  to  what 
was  said  and  done  at  tbe  time  of  such  de- 
livery in  the  presaice  of  the  deceased.  But, 
as  will  be  seen  from  an  examination  of  tbe 
Vice  Chancellor's  opinl,(Ki,  which  fully  states 
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the  evidence  tn  this  particular,  asBumlng  the 
dellyeiy  of  a  package  or  parcel  as  satisfac- 
torily proved,  the  burden  still  remained  on 
Mrs.  Bonnot  to  show  by  clear  and  satisfac- 
tory evidence  that  this  package  then  contain- 
ed the  bank  books  In  qaestlon.  The  iiackage 
was  described  as  a  "long  parcel."  It  was 
wrapped  up,  when  delivered.  In  a  filthy  rag, 
soiled  with  sputum,  and  smelling  so  foul  that 
It  had  to  be  hung  outside  the  window  in  the 
open  air.  It  was  handed  by  Miss  Harrison 
to  Mrs.  Bonnot  with  the  words:  "Take  them. 
Put  them  In  your  satchel.  They  are  yours." 
The  contents  of  the  package  were  not  stated 
by  Miss  Harrison  or  by  any  one  in  her  pres- 
ence. It  was  not  unwrapped  at  the  time  of 
delivery,  and,  as  claimed  by  respondent,  not 
nntll  four  days  thereafter  at  her  daughter's 
tense.  A  memorandum  for  a  will  had  been 
written,  which  will  be  found  In  full  In  the 
Vice  Chancellor's  opinion,  and,  as  wiU  be 
seen,  makes  no  mention  of  bank  books.  In 
short,  at  the' time  there  was  nothing  to  in- 
dicate its  contents  except  that  It  was  a  "long** 
package;  that  Mrs.  Harrison  at  a  prior  de- 
livery which  was  prc^wrly  held  by  the  Vice 
Chancellor  to  be  ineffective  said  to  Ernestine, 
"I  want  your  mother's  house  [on  which  there 
was  a  mortgage  of  some  |1,600]  to  be  free. 
I  want  her  to  rest,"  and  to  Mrs.  IBonnot, 
"fTake  this.  They  are  yours.  Ton  will  find 
they  will  be  valuable  to  yon" — that  at  the 
second  and  effective  delivery  she  uSed  the 
words  first  above  qnoted;  and  that  she  after- 
.  wards  said  that  Mrs.  Bonnot  "could  rest 
now."  All  this  Is  fully  as  consistent  with  the 
hypothesis  that  the  package  contained  bonds 
and  mortgages  or  paper  money,  or  certificates 
of  stodc,  Or  railroad  or  other  bonds,  as  with 
0ie  bank  book  hypothesis;  In  fact,  rather 
more  so,  as  any  of  the  suggested  securities 
when  wrapped  np  would  seem  more  likely 
to  lead  a  witness  to  describe  the  package  as 
"long"  than  the  savings  bank  books,  which 
would  measure  about  four  by  six  and  a  half 
Inches.  The  testimony  of  Ernestine  about 
the  subsequent  oi>entag  of  the  package  has  no 
weight  In  fixing  the  contents  of  the  package 
at  the  time  of  delivery,  if.  Indeed,  at  the 
time  of  which  she  testifies,  which  was  the 
Thursday  following  the  tradition  of  the  pack- 
age. She  w.as  at  her  sister's  In  Newark; 
heard  her  mother  exclaim  in  another  room; 
went  In  there  and  found  the  dirty  rag  on  her 
mother's  knees;  and  the  latter  showed  her 
the  bank  books.  That  the  bank  books  had 
been  taken  out  of  the  rag  is,  of  course,  either 
hearsay  or  assumption  based  on  the  proxim- 
ity ot  the  respective  articles  at  the  time. 
The  court  below  naturally  realized  the  im- 
I)088lbllity  of  sustaining  a  finding  on  such 
evidence  that  the  bank  books  bad  been  In  the 
package  at  the  time  it  was  delivered,  and 
properly  remarked  In  disposing  of  the  case 
that  the  direct  proof  of  that  claim  rested 
entirely  on  the  evidence  of  Mrs.  Bonnot  her- 
self. 
She  was  the  first  witness  called,  and  ob- 


jection was  almost  Immediately  made -to  her 
competency  to  testify  as  to  stat«nentB  made 
by  6r  transactions  with  the  deceased,  and  the 
court  said  to  her  connsel  In  part:  "The 
right  of  this  witness  to  this  money  win  have 
to  be  established  by  evidence  other  than  her 
own,  and  it  will  not  be  on  technical  or  sharp 
points.  Her  own  evidence  cannot  give  her 
the  right  to  this  money,  and  I  do  not  take  it 
yon  mean  to  establish  your  case  in  that  way. 
You  are  entitled  to  have  In  all  evidence  that 
she  may  properly  give,  and  also  all  evidence 
that  may  be  fairly  construed  not  to  come  with- 
in the  prohibition  of  the  statute,  and  I  do 
not  mean  to  close  you  out  from  putting  In 
anything  which  yon  have  got  a  fair  right  to 
argue  is  proper."  This  was  equivalent,  as  we 
read  It,  to  saying  that  her  testimony,  if  not 
clearly  Incompetent,  would  be  received  and 
final  ruling  on  it  reserved  until  the  decision 
of  the  case.  Accordingly  Mrs.  Bonnot  went 
on  to  testify  that  from  the  time  she  received 
the  package  from  the  hands  of  Miss  Harrison, 
or,  at  all  events,  from  the  time  she  left  the 
sick  room  with  It,  the  package  liad  remained 
In  her  satchel  undisturbed  in  any  way  until 
she  opened  it;  and  finding  the  bank  books  In 
It  gave  vent  to  the  exclamation  which  at* 
tracted  Ernestine  to  her  side.  If  the  learned 
Vice  Chancellor  was  right  In  receiving  and 
weighing  this  as  competent  testlmoi^y,  his  de- 
cision awarding  the  bank  books  to  Mrs.  Bon- 
not was  probably  vrarranted  by  the  evidence  ; 
but  our  careful  and  somewhat  extended  con- 
sideration of  the  case  had  led  us  to  the  con- 
clusion that  he  erred  In  so  doing. 

As  we  have  already  seen,  there  was  noth- 
ing definitely  disclosing  the  contents  of  the 
package  at  the  time  of  delivery.  From  that 
time  until  the  time  when  Ernestine  saw  the 
bank  books  In  her  mother's  hands  there  Is  a 
hiatus.  Manifestly,  to  show  a  gift  of  the 
bank  books,  it  must  appear  that  they  were 
contained  in  the  package  at  the  time  of  de- 
livery; but,  there  being  no  direct  evidence 
of  this,  resort  must  be  had  to  inference,  and 
frcMn  competent  proof  that  there  had  been  ne 
change  of  any  kind  In  the  package  during  the 
time  in  question,  and  ttiat  at  the  time  of 
opening  it  the  books  were  found,  the  Infer- 
ence would  necessarily  follow  that  they  were 
In  It  at  the  time  of  delivery.  Testimony  to 
prove  these  facts  coming  from  the  mouth  of 
any  one  but  an  Interested  party  like  Mrs. 
Bonnot  would  have  been  competent  and  prob- 
ably sufficient.  But  her  testimony,  as  the 
court  below  fully  recognized,  was  Incompe- 
tent as  to  any  transaction  with  or  statement 
by  Miss  Harrison  under  the  proviso  of  onr 
statute  (P.  L.  1900,  p.  363,  |  4),  which  Is  all 
that  remains  of  the  old  common-law  rule  dis- 
qualifying parties  generally  as  witnesses. 
The  tradition  or  delivery  of  the  package 
(claimed  to  contain  the  books)  was  such  a 
transaction,  and  an  essential  feature  was  the 
presence  of  the  books.  The  test  laid  down  in 
our  decisions  in  ascertaining  what  Is  a  "trans- 
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action  with"  the  deceased  about  which  the 
other  party  to  It  cannot  testify  Is  to  Inqntr* 
whether.  In  case  the  witness  testify  falsely, 
the  deceased,  if  living,  conld  contradict  It  of 
hlB  own  knowledge.  Smith  v.  Bomet,  85  N. 
J.  Eq.  814,  822;  Woolverton  t.  Van  Sc:^el, 
57  N.  J.  Law,  898,  31  Atl.  603:  Provost  v. 
Robinson,  58  N.  J.  Law,  222,  33  Atl.  204; 
Dlckerson  v.  Payne,  66  N.  J.  Law,  85,  48  Atl. 
62&  Manifestly,  If  the  package  had  been 
opened  at  the  time  of  delivery  and  again 
wrapped  np,  Mrs.  Bonnot  wonM  be  incompe- 
t«it  to  testify  to  its  contents  at  that  time,  be- 
cause deceased.  If  living,  conld  contradict 
her.  Under  the  circumstances  of  this  case, 
however,  all  the  direct  knowledge  was  pre- 
stuqably  on  Mlas  Harrison's  side.  She  most 
have  wrapped  np  the  iwckage  herself,  and,  if 
living,  conld  contradict  any  testimony  tending 
to  show  Its  contents.  And  whether  snch  tes- 
timony be  direct  or  inferential  Is  of  no  mo- 
ment, so  long  as  its  logical  result  is.  If  ad- 
mitted and  believed,  to  establish  as  a  fact 
anything  forming  part  of  a  transaction  with 
the  deceased  which  said  deceased  might  di- 
rectly contradict  And  as  Miss  Harrison 
conld,  if  living,  be  heard  to  contradict  any 
statement  that  the  package  contained  the 
bank  books,  Mrs.  Bonnot  was  as  Incompetent 
to  connect  by  her  testimony  the  books  dis- 
played to  her  daughter  with  the  closed  pack- 
age delivered  In  Jte  sick  room  as  she  would 
have  been  to  say  that  it  bad  then  been  opened 
and  the  books  th'jnselves  given  to  her. 

Concluding,  therefore,  that  the  Court  of 
Chancery  should  not  have  received  or  consid- 
ered the  testimony  of  Mrs.  Bonnot  on  the 
point  in  question,  and  the  finding  of  that 
conrt  not  being  sustainable  without  such  tes- 
timony. It  follows  that  the  decree  below  will 
be  reversed,  and  the  cause  remitted,  with  di- 
rections that  a  decree  be  entered  that  Fred- 
erick F.  Guild,  as  substltued  administrator  of 
Miss  Harrison,  Is  entitled  to  the  bank  books 
in  dispute. 


(TS  N.  J.  B.  1U) 

ENOELHARDT  v.  ENOELHARDT. 
(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Jane  16,  1008.) 
DivoBCE— Debebtion— Groun  ds. 

A  wife,  not  justified  in  leaving  the  home 
of  her  husband  on  the  ground  of  bis  cruelty, 
cannot  obtain  a  divorce  oo  the  ground  of  deser- 
tion. 

Sl£d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  17,  Divorce,  {{  130,  ISi] 

Appeal  from  Court  of  Chancery. 

iSnit  by  Julia  C.  £iagelhardt  against  Ru- 
dolph Engelbardt.  From  a  decree  of  the 
Conrt  of  Chancery,  denying  relief,  advised  by 
Vice  Chancellor  Learning,  complainant  ap- 
peals.   Affirmed. 

George  M.  Bacon  and  G.  Dore  Cogswell, 
for  appellant. 

PER  CURIAM.  Appellant  filed  a  bUI  for 
diroroe  on  the  ground  of  desertion.     Re- 

70.4^10 


spondent  answered,  denying  that  he  had  de- 
serted his  wife,  and  by  way  of  cross-bill 
charged  her  with  deserting  him,  and  prayed 
for  a  decree'  of  divorce  against  her.  Upon 
the  hearing  the  case  of  the  complainant  was 
that  she  had  left  her  husband,  being  driven 
to  do  so  by  his  cruelty,  as  she  claimed.  The 
learned  Vice  Chancellor  held  that  the  evi- 
dence on  the  part  of  the  complainant,  con- 
sidered In  connection  with  the  denials  of 
defendant,  was  not  sufficient  to  form  the 
basis  of  an  affirmative  decree  that  defendant 
was  guilty  of  cruelty  snch  as  to  Jnattfy  bet 
in  leaving  hla  home^  We  agree  with  this 
conclusion. 

The  decree  under  review,  so  far  aa  aiv 
peaied  from  by  her,  Is  affirmed. 

(74  N.  J.  B.  410) 
JEFFRIES  et  al.  v.  CHARI/TON  et  aL 
(Court  oC  Errors  and  Appeals  of  New  Jersey. 
Jnne  15,  1908.) 

Specific  Pebformance— Laches. 

An  agreement,  called  an  option,  whereby 
(X,  the  owner  of  certain  lands  which  were  un- 
der foreclosure,  agreed  with  J.,  a  fourth  mort- 
gagee of  said  laniu,  to  convey  her  equity  to  J., 
J.  to  purchase  the  lands  at  foreclosure  sale  and 
to  reconvey  them  to  C.  within  two  years  at  ail 
advance  of  $2,000,  J.  to  rent  tlie  lands  within 
said  period  and  apply  the  rents  to  the  fixed 
charges,  interest  on  the  cost  to  him  of  the 
premises,  and  also  to  the  Interest  on  the  $2,()00 
agreed  to  be  paid,  held  to  be  an  agreement  to 
reconvey,  of  wnicb  time  was  not  of  the  essence, 
and  C.'s  failure  to  cornplv  within  two  years  nof 
to  bar  her  from  relief  by  the  way  of  specific 
performaooe. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  IS  24&-248.] 

(Syllabns  by  the  Ciourt.) 

Appeal  from  Court'of  Chancery. 

Bill  by  Charles  H.  Jeffries  and  others 
against  Sellna  A.  Charlton  and  others.  De- 
cree for  defendants,  and  complainants  appeaL 
Reversed. 

H.  W.  Lewis,  B.  A.  Hlgbee,  and  Harry  R. 
Coulomb,  for  appellants.  Bourgeois  &  Sooy, 
for  respondents. 

V(X>RHEES,  J.  On  the  2d  day  of  July, 
1903,  one  Jacobson  held  the  legal  title  to  the 
Hotel  Marsden  In  Atlantic  City,  the  beneficial 
ownership  whereof  was  In  Sellna  A.  Charlton. 
There  were  four  mortgages  upon  the  proper- 
ty, one  held  by  the  Penn  Mutual  Life  Insur- 
ance Ck)mpany.  for  |10,000  and  then  under 
foreclosure,  the  sale  under  which  was  adver- 
tised to  take  place  within  six  days ;  one  held 
by  John  Young  for  ?G,000 ;  a  third  by  Oliver 
Guttridge  for  ?4,000;  a  fourth  by  Lewis  E. 
Jeffries  for  $1,500— aggregating  $21,50a  On 
the  2d  day  of  July'  a  written  agreement 
was  made  between  Lewis  E.  Jeffries  and  Se- 
llna A.  Charlton,  which  recited  the  above 
mortgages  and  the  pending  foreclosure  of  the 
Penn  Mutual  Life  Insurance  CX)mpany  mort- 
gage, and  that  "the  parties  hereto  are  de- 
sirous of  protecting  their  respective  interests 
in  the  premises."    The  agreement  then  pro- 
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vlded  that  Jeffries  sbonld  aoqnlre  the  Toang 
and  Guttrldge  mortgages  by  assignment  and 
allow  the  premises  to  be  sold  under  the  Penn 
Mutual  mortgage,  and  at  such  sale  purchase 
the  premises  In  bis  own  name  at  a  sum  not 
to  exceed  $3o,000 ;  that  U  the  premises  pro- 
duced at  said  sale  more  than  $30,000,  then  the 
excess  of  tbe  purchase  price  oTer  the  amount 
required  to  satisfy  tbe  mortgages  should  be 
paid  to  Mrs.  Charlton.  It  was  also  agreed 
that  U  Jeffries  purchased  at  tbe  sale  he  would 
mortgage  tbe  premises  for  $10,000,^  and  oon- 
T^  them  subject  to  such  mortgage  to  Jacob- 
son  at  any  tUne  after  the  purchase,  and  with- 
in two  years  from  the  date  of  the  agreemmt, 
for  tbe  sum  of  $24,000,  in  which  event  Jacob- 
son  was  to  assume  the  payment  of  the  $10,000 
mortgage  to  be  placed  on  the  property,  to  pay 
Jeffries  $2,000  in  cash  and  execute  a  second 
mortgage  for  $12,000  on  the  premises.  The 
agreement  also  provided  that  Jeffries  should 
rent  tbe  premises,  and  from  the  rents  pay 
the  fixed  charges  against  the  premises — in- 
terest, taxes.  Insurance,  etc. — as  well  as  all 
repairs  required,  retain  for  himself  6  per  cent 
Interest  on  the  sum  of  $14,000,  and  pay  over 
tbe  balance  of  the  rentals  to  Mrs.  Charlton, 
retaining  also  any  sheriff's  costs  in  excess  of 
$40,  and  taxes  in  excess  of  $1,000;  "it  being 
expressly  understood  and  agreed  by  and  be- 
tween the  parties  that  the  party  of  the  first 
part  (Jeflfrles)  shall  at  all  times  during  the 
continuance  of  this  option  retain  and  receive 
for  bis  own  use  and  benefit  six  per  cent  in- 
terest on  a  sum  of  money  equivalent  thereto 
on  the  amount  of  money  or  balance  thereof 
due  to  him  under  this  option,  and  In  the  event 
of  said  premises  renting  for  a  sum  less  than 
shall  be  sufficient  for  tbe  payment  of  ail  ex- 
penses and  repairs  against  said  premises,  as 
aforesaid,  and  tbe  interest  aforesaid,  the 
party  of  the  second  part  (Charlton)  will  pay 
to  the  party  of  tbe  first  part  the  deficiency 
arising  from  said  rentals  and  in  th^  «vent  of 
such  deficiency  arising  as  aforesaid,  tbe 
party  of  the  second  part  paying  to  tbe  party 
of  tbe  first  part  such  deficiency  on  or  before 
tbe  iBt  of  October  of  the  then  current  year, 
this  option  shall  continue  in  force  and  effect 
otherwise  to  become  null  and  void." 

At  the  foreclosure  sale  Jeffries  purchased 
the  property  and  went  into  possesBlon  of  the 
premises,  rented  the  same  and  collected  tbe 
rents.  Mrs.  Charlton  baving  failed  to  carry 
out  the  agreement  within  two  years,  the  bill 
in  this  case  was  filed  by  the  executor  and  wid- 
ow and  heirs  at  law  of  Mr.  Jeffries,  be  having 
died  June  12,  1905,  praying  that  Mrs.  Charl- 
ton and  Jacottson  be  absolutely  debarred  and 
foreclosed  of  all  rights  in  and  equity  to  the 
'property,  and  tliat  the  aforesaid  agreement  be 
delivered  up  to  the  complainants.  Charlton 
and  Jacobson  answered,  setting  up  that  pur- 
suant to  the  agreement  Jeffries  had  purchased 
the  premises  at  foreclosure  sale  subject  to  the 
rights  of  Mrs.  Charlton  under  the  agreement 


They  also  filed  a,  cross-blU  alleging  that  Jeffr 
ries  bad  entered  into  the  possession  of  tbe 
premises  and  had  received  tbe  renb9 ;  that  no 
account  of  the  rents  and  disbursements  had 
been  rendered  by  Jeffries.  Mrs.  Charlton  ten- 
dered herself  ready  upon  a  proper  accounting 
to  pay  such  sums  of  money  as  might  be  due, 
and  prayed  that  upon  payment  by  her  of  such 
sum  the  complainants  might  be  decreed  to 
specifically  perform  the  agreement  and  con- 
vey the  lands  tb  Mrs.  Chariton.  Tbe  answer 
to  this  cross-bUl  denied  that  Jeffries  did  not 
account,  averring  that  tbe  accounting  showed 
an  indebtedness  to  him  of  upwards  of  $1,700, 
and  that  Mr&  Charlton  had  abandoned  her 
rights  in  the  premises. 

By  a  stipulation  signed  by  the  pa'rties,  it 
appears  that  an  attorney  In  the  latt»  part 
of  May,  1006,  at  the  request  of  Mrs.  Charl- 
ton, and  with  full  power  to  act  for  her, 
visited  Mr.  Jeffries  at  his  home  in  Balti- 
more, where  he  was  then  lying  ill,  and  stated 
to  him  that  be  was  present  to  malie  settle- 
ment for  tbe  Marsden  property  and  pay  the 
amount  of  $2,000  due  under  the  agreemrat, 
whereupon  Mr.  Jeffries  replied  that  he  would 
not  accept  $2,000,  that  Mrs.  Charlton  owed 
him  much  more;  and  after  some  figuring;, 
in  which  Mrs.  Jeffries  assisted,  be  further 
stated  tliat  the  amount  due  to  him  was 
$3,552.72,  and  that  he  would  convey  to  Mrs. 
Charlton  when  she  paid  him  that  amount 

Mr.  Jeffries  died  June  12,  1905.  His  will 
was  proved  June  24tb.  After  his  death  and 
about  three  days  before  the  so-called  option 
in  tbe  agreement  expired  the  same  attorney 
called  on  the  executor,  and  stated  that  be 
was  ready  to  pay  the  $2,000  mentioned  In 
tbe  agreement  Tbe  executor  declined  to  ac- 
cept it  stating  that  there  was  more  than  that 
amount  due,  and  subsequently,  on  July  lOtb, 
filed  the  bill  in  this  cause.  Tbe  vice  chan- 
cellor held  the  agreement  to  be  a  strict  op- 
tion, and  not  to  have  in  It  the  equity  of 
the  right  to  redeem  after  the  period  of  two 
years  had  expired.  The  settled  rule  in  this 
state  is  that  in  equity  time  is  not  of  the  es- 
sence of  an  agreement  to  convey  lands,  un- 
less there  Is  an  express  stipulation  by  tbe 
parties  making  it  so,  or  a  necessary  implica- 
tion arises  from  the  nature  of  tbe  transac- 
tion that  tbe  parties  so  intended.  Bullock 
V.  Adams'  Bx'r,  20  N.  J.  Eq.  367;  King  v. 
Ruckman,  21  N.  J.  Eq.  599;  Dynan  v.  Mc- 
Cullock,  46  N.  J.  Kq.  11,  IS  Atl.  822,  af 
firmed  46  N.  J.  Eq.  608,  22  Aa  56.  No 
express  agreement  to  that  effect  appears  In 
this  instrument  Does  such  result  flow  from 
a  necessary  implication?  While  in  the  body 
of  tbe  Instrument  it  is  called  an  option,  yet 
It  seems  clear  that  It  is  really  an  agreement 
to  reconvey.  It  Is  evident  not  only  from  its 
recitals,  but  from  the  object  disclosed  by  its 
terms,  that  its  real  purpose  and  intended  ef- 
fect was  for  the  benefit  of  the  defendant  and 
to  bold  that  a  strict  construction  should  be 
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givefn  to  the  time  limit  would  be  contrary 
to  all  else  In  the  relation  of  tbe  parties.  This 
Is  also  clear  when  we  consider  that  during 
tbe  period  of  two  years;  Mrs.  Charlton  be- 
came entitled  to  the  surplus  of  the  rents 
over  such  sum  as  was  required  to  keep  down 
the  Interest,  taxes,  Insurance,  and  pay  for 
the  Improvements,  and  that  It  was  JefTrles' 
duty  to  collect  the  rents  and  apply  them  to- 
the  above  purposes,  Mrs.  Chariton  being 
bound  to  make  good  to  'Jeffries  any  deflcieti- 
cy.  Thus  the  property  was  treated  as  if 
Mrs.  Charlton  was  the  owner.  The  manage- 
ment was  wholly  left  with  Mr.  Jeffries  for 
hl8  protection,  and  for  which  be  was  to  be 
paid  $2,000  and  interest  There  Is  nothing 
in  these  arrangements  to  Indicate  that  fail- 
ure to  carry  out  the  agreement  within  the 
strict  time  would  not  be  satisfied  by  the 
equitable  rule  allowing  Interest  as  compen- 
sation for  the  delay. 

The  provision  for  the  settlement  of  ac- 
counts in  October  of  each  year  would  place 
Mr.  Jeffries  under  tbe  duty  of  rendering  a 
statement  showing  on  which  side  of  the  ac- 
count the  balance  lay.  As  he  was  possessed 
of  the  only  knowledge  upon  the  subject  he 
alone  could  do  this.  It  does  not  appear  that 
any  account  was  rendered  by  him  until  it 
was  figured  up  when  the  attorney  appUed  to 
bim  during  bis  illness  in  the  latter  part  of 
May,  1906,  when  he  claimed  that  the  amount 
due  was  $3,552.72.  Thus,  Mr.  Jeffries  having 
failed  to  advise  Mrs.  Charlton  of  the  amount 
due  to  him  at  the  times  specified  in  tbe  agree- 
ment for  the  settlements,  and  to  call  upon 
her  for  payment,  a  presumption  arose  that 
the  rents  were  ample  to  meet  tbe  expenses. 
The  one  and  only  accounting  came  about 
at  the  instance  of  Mrs.  Charlton  when  she 
tendered  herself  ready  to  perform  the  agree- 
ment by  the  payment  of  $2,000  shortly  before 
Mr.  Jeffries'  death.  Then,  for  the  first  time, 
the  deficiency  of  the  rents  was  made  known 
to  her.  The.  dispute  over  this  amount,  the 
death  of  Mr.  Jeffries  following  shortly  there- 
after, both  within  the  two-year  limit,  the  fact 
that  his  win  was  not  proved  until  eight 
days  before  the  expiration  of  the  two  years, 
within  which  time  the  executor  also  had 
refused  to  accept  the  sum  of  $2,000,  all  pre- 
sent reasonable  ground  for  relief  against  the 
forfeiture  claimed  by  the  complainants  to 
bare  resulted  from  the.  delay.  Nor  has 
tbere  been  any  change  in  the  relation  of  the 
parties  or  In  their  condition  consequent  upon 
the  failure  to  perform  within  strict  time, 
whereby  an  estoppel  would  arise. 

There  Is  nothing  in  this  contract  to  Indi- 
cate that  time  was  deemed  by  the  parties  to 
be  of  Its  essence,  or  that  It  has  become  such, 
and  therefore  Mrs.  Charlton's  failure  to 
comply  within  two  years  does  not  bar  her 
from  relief  by  way  of  specific  performance. 

The  decree  should  be  reversed,  with  costs, 
and  a  decree  entered  directing  the  complain- 
ants to  render  an  account  and  to  specifically 
perform  said  agreement  by  a  conveyance  of 


tbe  prop«t;  to  the  defendants  upon  tbe  said 
defendants  complying  with  the  terms  of  the 
agreement  within  a  reasonable  time. 


(74  N.  J.  EL  »2) 
SCHOCK  T.  GARRISON. 
(Court  of  Chancery  of  New  Jersey.     May  2, 
1908.) 

1.  Injunction— BruL—lBBEPABABLE  Injitbt— 
Genebal  Allegation. 

Where  a  bill  for  injunction  alleges  in  gen- 
eral terms  that  irreparable  injury  will  result  by 
tbe  act  complained  of,  but  fails  to  disclose 
wherein  such  irreparable  injury  will  arise,  or  to 
aver  that  def«idant  is  pecuniarily  irresponsible, 
or  that  the  damages  will  not  be  easily  ascertain- 
able and  recoverable,  no  gron^d  for  relief  is 
shown,  In  tbe  absence  of  other  recognized 
grounds  of  equitable  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §§  22S-242,] 

2.  Saue  —  Rights  in  Doubt  —  Grant  bt 
Riparian  Oommissionebs. 

Where  the  riparian  commissioners  granted 
land  below  high-water  mark,  "with  the  right 
and  privilege  *  *  •  to  exclude  the  tide  wa- 
ter from  so  much  of  tbe  land  *  *  *  as  lies 
under  water  by  filling  in  or  otherwise  improving 
the  same,  and  to  appropriate  tbe  lands  under 
water,"  tbe  right  of  tbe  grantee,  before  appro- 
priation of  the  land,  to  exclude  others  from 
exercising  a  common  right  to  fish,  is  in  such 
doubt  that  injunction  will  not  issue  to  protect  it. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {§  82-8o.] 

Bill  for  Injunction  by  George  T.  Schock 
against  Francis  Garrison.  Order  to  show 
cause  discharged. 

The  bill  Is  filed  to  restrain  defendant  from 
jCompletlng  the  erection  of  a  "pound"  on  cer- 
tain land  below  high-water  mark  on  Dela- 
ware Bay  shore,  which  land  is  within  the 
boundaries  of  a  grant  made  to  complainant 
by  the  state  of  New  Jersey  through  its  board 
of  riparian  commissioners.  The  terms  of  tbe 
grant  held  by  complainant  are  Identical  with 
tbe  terms  of  the  grant  which  was  considered 
in  Burkhard  v.  Heinz  Company,  71  N.  J, 
Law,  662,  60  Atl.  191.  ^The  bill  asserts  that 
the  lands  within  the  boundaries  of  complain- 
ant's grant  are  ehlefiy  valuable  for  catching 
king  crabs  in  May  and  June  of  each  year, 
and  that  defendant  Is  at  this  time,  without 
right,  engaged  in  erecting  a  pound,  at  a  cer- 
tain point  on  the  lands  covered  by  the  ri- 
parian grant  which  pound  is  to  be  used  by 
defendant  for  the  purpose  of  catching  king 
crabs  during  tbe  approaching  crab  season. 

The  defense  made  is  that  no  part  of  the 
lands  included  in  complainant's  riparian 
grant  have  been  reclaimed  or  in  any  way  ap- 
propriated by  complainant  to  his  exclusive 
private  use ;  that  the  land  under  water  with- 
in tbe  boundaries  of  complainant's  grant  In- 
cludes the  Delaware  Bay  shore  front  between 
high  and  low  water  mark  for  a  distance 
along  the  shore  of  over  half  a  mile,  and  that 
for  a  period  which  appears  to  extend  beyond 
the  memory  of  the  oldest  people  this  tidal 
land  has  been  used  by  the  general  public 
for  fishing  for  king  crabs  and  fish ;  that  the 
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method  nov  commonly  adopted  In  catching 
king  crabs  IB  by  the  use  of  pounds  similar 
to  tbat  which  defendant  is  constructing; 
that  these  pounds  or  traps  are  constructed 
by  suspending  netting  on  posts  extending  at 
right  angles  to  the  shore,  and  are,  when 
constructed,  temporary  structures,  for  use 
only  during  the  fishing  season,  and  are  then 
removed;  that  the  common  right  of  the  pub- 
lic to  fish  for  crabs  with  pounds  Is  sanctioned 
by  custom ;  and  that  the  use  of  the  device  la 
In  no  way^  exclusive  of  or  derogatory  tc  the 
equal  rights  of  others  to  fish  for  crabs  in  like 
manner. 

Hearing  has  been  had  at  the  return  of  an 
order  to  show  cause  upon  the  bill  and  an- 
swer, accompanied  by  affidavits  In  behalf  of 
the  respective  parties. 

Harry  S.  Douglass,  for  ccHuplainant  Wil- 
liam C.  French,  for  defendant 

LEAMINO,  V.  0.  (after  stating  the  facts 
as  above).  The  question  for  consideration  Is 
whether  this  Is  one  of  that  class  of  cases 
in  which  a  court  of  equity  may,  by  decree  of 
injunctioo,  protect  and  enforce  the  legal 
rights  in  real  estate  now  asserted  by  com- 
plainant It  is  not  alleged  that  defendant 
is  pecuniarily  irresponsible  or  unable  to  an- 
swer in  damages.  The  bill  in  general  terms 
alleges  that  Irreparable  injury  will  result 
to  complainant  if  defendant  Is  permitted  to 
complete  the  structtu-e  complained  of;  but 
no  specific  averment  of  the  bill  discloses 
wherein  such  irreparable  Injury  will  arise. 
The  bill  alleges  that  the  territory  Included 
within  the  Iraimdarles  of  the  riparian  grant 
Is  chiefly  valuable  for  catching  king  crabs, 
and  an  affidavit  annexed  to  the  bill  states 
that  the  existence  of  the  pound  which  de- 
fendant is  erecting  will  prevent  complainant 
from  using  or  renting  the  land  so  occupied 
by  the  pound  of  defendant,  and  that  defend- 
ant lias  not  offered  to  pay  to  complainant; 
but  it  is  nowhere  averred  that  the  amount 
of  any  damages  which  complainant  may  suf- 
fer will  not  be  easily  ascertainable  and  re- 
coverable. As  no  ground  of  Jurisdiction  pe- 
culiarly equitable  Is  presented.  It  is  manifest 
that  relief,  if  granted,  must  be  based  upon 
the  existence  of  legal  rights  which  are  suffi- 
ciently clear  and  well  settled  to  call  for  the 
exercise  of  the  equitable  remedy  now  sought 
An  exact  and  authoritative  statement  de- 
fining the  limitation  of  equity  Jurisdiction  in 
cases  within  the  class  to  which  the  present 
case  belongs  Is  contained  in  Outcalt  v.  George 
W.  Helme  Ck>mpany,  42  N.  J.  Eq.  665,  676, 
9  Atl.  685,  in  which  case  the  late  Justice 
Dixon,  speaking  for  the  Court  of  Errors  and 
Appeals,  said:  "When  the  real  gravamen  of 
the  bill  is  the  unconscientious  refusal  of  the 
defendant  to  yield  to  complainant  the  enjoy- 
ment of  his  legal  estate,  as  It  is  In  bills  like 
the  present,  for  nuisance  or  for  trespass, 
then  (in  the  absence  of  other  recognized 
grounds  of  equitable  Jurisdiction)  a  condi- 


tion precedent  to  the  right  of  the  complain- 
ant to  bring  bis  adversary  Into  the  court  of 
conscience  is  that  the  latter's  misconduct 
shall  be  admitted  or  shall  have  been  estat>- 
llshed  at  law  against  him,  for  only  sucli 
misconduct  can  be  deemed  unconsdentioua 
as  well  as  illegal." 

Defendant  does  not  deny  the  existence  or 
validity  of  complainant's  grant  but  asserts 
the  right  to  ex^cise  the  common  right  to 
fish  upon  the  land  until  complainant  shall 
have  made  some  appropriation  of  the  land 
inconsistent  with  the  exercise  of  the  common 
rights  referred  to.  In  the  case  of  Polhemus 
V.  Bateman,  60  N.  J.  Law,  163,  87  AtL  1016, 
a  riparian  grant,  containing  a  reclamation 
clause  similar  to,  but  not  exactly  the  same 
as,  complainant's  grant  was  treated  as  in- 
sufficient to  support  an  action  of  trespass 
qnare  dausum  until  after  the  grantee  should 
have  exercised  the  power  of  reclamation  con- 
ferred by  the  grant  In  the  subsequent  case 
of  Burkhard  v.  Heinz  Company,  71  N.  J. 
Law,  662,  60  Atl.  181,  the  same  court  liad 
before  it  in  an  action  of  ejectment  a  ri- 
parlqn  grant  containing  a  reclamation  clause 
identical  with  the  grant  now  held  by  com- 
plainant While  in  that  case  the  court  held 
the  grant  sufficient  to  sustain  an  action  of 
ejectment  against  a  defendant  who .  bad 
erected  a  permanent  structure  upon  a  por- 
tion of  the  land  included  within  ttte  bounda- 
ries of  the  grant  I  dud  In  the  opinion  of  the 
court  language  which  I  think  may  be  fairly 
said  to  warrant  a  substantial  doubt  whether 
that  court  would  have  sustained  an  action 
under  that  grant  against  a  defendant  who 
had  merely  exercised  a  common  right  to  fish 
in  the  sea  before  the  grantee  had  made  some 
appropriation  of  the  land  which  was  incon- 
sistent with  tlie  exercise  of  such  common 
right  If  such  a  doubt  touching  the  rights 
conferred  by  the'  grant  held  by  complainant 
exists,  it  is  plain  that  this  case  is  not  one 
falling  within  the  class  of  cases  in  which 
a  court  of  equity  should  extend  relief  for  the 
enforcement  or  protection  of  legal  rights  in 
land.  From  the  two  decisions  cited  it  is 
clear  that  within  the  field  of  statutory  pow- 
ers conferred  upon  the  board  of  riparian 
commissioners,  the  grants  made  by  the  state 
through  that  l>oard  must  be  construed  as 
conferring  such  rights  and  privileges  as  the 
language  of  the  grants  may  import  The 
clause  touching  the  privilege  of  reclamation 
and  appropriation  cannot  be  without  a  pur- 
pose, and  I  am  not  prepared  to  say,  in  view 
of  the  suggestions  contained  in  Burkhard  ▼. 
Heinz  Company,  supra,  that  It  should  be  con- 
sidered as  well  settled  tbat  such  a  grant  Is 
effective  to  terminate  the  common  right  of 
fishery  before  any  act  of  possession  or  rec- 
lamation shall  have  been  exercised  by  the 
grantee.  Complainant's  remedr,  U  tjty  ex- 
ists, is  at  law. 

I  will  advise  an  order  discharging  the  or- 
der to  show  cause.     Should  the  parties  de- 
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sire  to  be  heard  touchingr  the  retention  of  the 
bill  until  the  termination  of  a  snlt  at  law,  I 
will  bear  the  parties  on  that  question. 

<76  N.  i.  L.  tOS) 

BOWI^BR  T.  OSBORNB. 

(Court  of  Errors  and  Appeals  of  New  Jersey* 
Jane  15,  1008.) 

1.  Courrs— DismHCT   Ooukt— Jubisdiotioh— 

Amount  in  Dispxttk. 

A  district  court  is  not  deprived  of  Juris- 
diction where  there  are  mutuaJ  demends  ex- 
ceeding the  jurisdictional  amount,  if  the  balance 
in  dispute  is  leas  than  $300. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
ToL  13,  Courts,  f  422.]  . 

Where  a  defendant  in  her  set-off  claimed 
more  than  |300,  but  at  the  trial  confegsed  the 
plaintiffs  claim,  and  only  demanded  Judgment 
for  the  balance  between  her  debt  to  the  plaintiff 
and  the  amount  of  her  set-off,  which  balance 
was  less  than  $300,  the  amount  due  defendant, 
less  plaintiff's  debt  admitted,  was  the  balance 
or  matter  in  dispute  over  which  the  district 
court  had  jurisdiction.  It  is  not  the  amount  of 
the  claims  of  the  respective  parties  arainst  each 
other,  but  the  balance  in  dispute,  that  is  the 
teet  of  jurisdiction  in  such  case. 

[Ed.  Note.— For  oanes  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  f  422.] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  William  Bowler  against  Rebecca 
J.  Oabome.  Judgment  for  defendant  in  the 
district  court  was  reversed  on  appeal,  and 
defendant  brings  error.  Judgment  of  Su- 
preme Court  (64  Atl.  697)  reversed,  and  of 
district  court  afDrmed. 

Thompson  &  Cole,  for  plaintiff  in  error. 
William  M.  Clevenger,  for  defendant  in  error. 

BERGEN,  J.  Tlie  Jurisdiction  of  the  dis-. 
trict  courts  of  this  state  Is  limited  to 
"every  suit  of  a  civil  nature  at  law,  or  to 
recover  any  penalty  Imposed  or  authorized 
by  any  law  of  this  state,  where  the  debt,  bal- 
ance, penalty,  damage  or  other  matter  in 
dispute  does  not  exceed,  exclusive  of  costs, 
the  sum  of  three  hundred  dollars,"  etc. 
P.  L.  1902,  p.  368.  The  language  Is  sub- 
stantially that  used  to  fix  the  Jurisdiction 
of  courts  for  the  trial  of  small  causes  in  this 
state,  and  has  been  exhibited  on  our  statute 
t>ook  for  many  years,  the  only  substantial 
change  being  amendments  increasing  from 
time  to  time  the  Jurisdictional  amount  The 
qaestion  now  to  be  considered  is  whether  the 
district  conrt  had  the  Jurisdiction  which  it 
exercised  in  this  cause  under  the  following 
facts,  viz.:  The  plaintiff  instituted  his  Suit 
in  the  district  court  claiming  Judgment  In 
bis  state  of  demand  for  $159.84,  ,and  to  this 
tbe  defendant  pleaded  that  she  would  set 
off  against  the  claim  of  the  plaintiff  that  he 
was  indebted  to  her  "in  $239.25  for  and  on 
accotmt  of  his  certain  promissory  note,  dat- 
ed September  27,  1898,  payable  thirty  days 
after  date,  which  Is  still  due  and  payable  to 
defendant  and  which  amount  is  due  and  un- 


paid, with  interest"  At  the  trial  before  any 
evidence  was  offered  by  the  plaintiff,  the  de- 
fendant admitted  that  there  was  no  dispute 
88  to  the  correctness  of  the  plaintiff's  claim, 
whereupon  the  plaintiffs  case  was  rested, 
and  the  trial  proceeded  for  the  purpose  of 
determining  the  liability  of  the  plaintiff  upon 
the  note  which  the  defendant  claimed  was  a 
Just  set-off  against  the  debt  admitted  to  be 
due  from  the  defendant  to  tbe  plaintiff.  If 
the  Interest  had  been  calculated  upon  tbe 
note  at  the  legal  rate,  and  added  to  the  prin- 
cipal thereof,  the  amount  of  the  defendant's 
claim  would  be  In  excess  of  $300. '  No  mo- 
tion was  made  to  suppress  the  set-off  as  filed 
because  it  exceeded  the  Jurisdictional  amount, 
but  the  plaintiff  Joined  with  the  defendant 
in  the  trial  of  the  only  issue  then  remaining, 
which  was  whether  the  plaintiff  was  liable  to 
the  defendant  upon  the  note  which  the  de- 
fendant claimed  to  set  off  against  her  admit- 
ted liability  to  the  plaintiff  for  the  debt  de- 
manded in  his  declaration.  It  further  ap- 
peared that  when  the  note  was  offered  in 
evidence  it  was  objected  to  because  it  was 
claimed  that  the  indorsement  of  the  note  by 
the  plaintiff  was  irregular,  and  that  no  con- 
tract had  been  proven  which  would  make  bim 
liable,  but  it  was  not  objected  that  more 
than  the  Jurisdictional  amount  was  due  to 
tbe  defendant  Tbe  trial  court  submitted  to 
the  Jury  the  question  of  the  liability  of  the 
plaintiff  on  the  note — that  is,  whether  he  in- 
dorsed as  an  accommodation  for  the  maker, 
or  the  defendant  in  these  words:  "That  Is 
&e  point  at  issue  before  you,  gentlemen,  and 
If  yon  find  that  he  was  a  guarantor,  that  he 
was  an  accommodation  for  Mr.  Evans  (the 
maker),  then  your  verdict  must  be  In  favor 
of  Mrs.  Osborne,  for  such  amount  as  yon 
may  find  due  on  the  note  with  Interest,  less 
the  account  and  Interest  If  he  was  an  in- 
dorser  as  an  accommodation  for  >  Mrs.  Os- 
borne, then  your  verdict  pinst  be  In  favor  of 
Mr.  Bowler  for  the  amount  of  bis  claim  and 
interest"  A  request  was  made  to  charge 
that  if  the  note  was  found  to  be  legally  due 
and  the  total  was  more  than  $300,  then  the 
'  set-off  must  be  disregarded  and  a  verdict 
found  for  tbe  plaintiff  for  tbe  full  amount 
of  his  claim.  Including  Interest  This  re- 
quest was  refused,  and  we  think  properly. 
Whereupon  the  defendant  waived  any  eum 
in  excess  of  $300  and  the  court  charged  tbe 
Jury  that  they  might  bring  in  a  verdict  for 
either  party  sbould  it  not  exceed  $300,  and 
"that  in  th^  situation  of  tbe  pleadings,  and 
as  the  case  is  now  before  us,  that  the  mat- 
ter in  dispute  is  tbe  matter  coverhug  the  set- 
off In  this  case,  and  if  necessary  the  court 
will  permit  the  defendant  to  amend  his  set- 
off or  offset  to  cover  that  point" 

On  this  state  of  facts  the  Supreme  0>urt 
held  that  when  the  set-off  was  filed  the  court 
had  no  Jurisdiction  to  hear  the  merits  of  that 
demand,  and  that  the  Jurisdiction  of  the 
court  was  restricted  to  the  determination  of 
claims  whether  contained  in  tbe  plaintiff's 


Digitized  by 


Google 


.160 


70  ATIiANTIO  BBPORTBB. 


(N.J. 


state  of  demand  or  In  the  defendant's  set- 
off, not  exceeding  |300,  and  that  this  difficul- 
ty was  n^t  removed  when  the  defendant  ad- 
mitted the  full  amount  of  the  plaintiff's' 
claim  without  requiring  proof  of  it,  and  de- 
manded only  the  difference  between  her  claim 
and  the  plalntlfTs,  although  when  such  credit 
was  allowed  the  balance  claimed  by  the  de- 
fendant waB  within  the  jurisdiction  of  the 
court 

We  cannot  agree  with  the  conclusion  reach- 
ed by  the  Supreme  C!ourt  on  this  point,  for 
manifestly  the  debt,  balance,  or  matter  In 
dispute  did  not  exceed  the  sum  of  |300,  be- 
cause when  the  plalntlfTs  dalm  was  admit- 
ted ail  dispute  regarding  It  was  removed, 
and  the  only  matter  disputed  was  the  lia- 
bility of  the  plaintiff  for  any  balance  due  de- 
fendant after  crediting  on  her  claim.  If  any 
was  proven,  the  debt  admitted  by  the  de- 
fendant to  be  due  to  the  plaintiff.  If  in  this 
case  the  defendant  had  in  writing  credited 
on  her  set-off  plaintitTs  dalm,  the  amount, 
if  anything,  due  her  would  have  been  the 
amount  in  dispute,  and  in  view  of  the  facts 
that  he  plaintiff  made  no  motion  to  strike 
out  the  set-off  as  filed,  because  It  claimed  on 
amount  beyond  the  Jurisdiction  of  the  court ; 
and  that  after  the  defendant  had  conceded 
the  correctness  of  the  plaintiff's  claim  with- 
out requiring  proof  of  it,  the  plaintiff  went 
to  trial  upon  the  issue  tendered,  the  defend- 
ant's admission  was  as  effective  as  If  the 
credit  had  been  Indorsed  upon  the  set-off. 
The  cause  was  tried  by  both  parties  upon  the 
theory  that  the  credit  had  been  made,  and  an 
amendment  to  the  pleadings  to  conform  to 
the  real  Issue  tried  can  be  made  after  ver- 
dict as  well  as  before.  The  claim  made  bj 
the  defendant  here  was  within  the  Jurisdic- 
tion of  the  court,  because  she  could  In  no 
event  recover  more  than  the  difference  be- 
tween the  amount  due  on  her  note  and  the 
sum  which  she  admitted  to  be  due  to  the 
plaintiff.  If  she  had  brought  the  suit  on  her 
note  and  credited  the  plaintiff  with  the 
amount  of  bis  claim,  it  could  not  be  said 
that  the  matter  in  dispute  was  more  than  the 
amount  demanded,  which  would  have  beeiv 
the  balance  due  between  the  two  accounts. 
As  was  said  In  Smock  v.  Throckmorton,  8  N. 
J.  Law,  216-21T,  "The  Legislature  designed 
to  give  full  Jurisdiction  to  the  amount  of 
one  hundred  dollars,  and  foreseeing  that 
many  cases  would  occur  where  mutual  de- 
mands or  accounts  subsisting,  these  on  the 
one  side  and  the  other  might  far. exceed  one 
hundred  dollars,  when  the  balance  might  be 
far  less,  and  Intending  In  such  cases  to  give 
their  tribunal  Jurisdiction,  they  declared,  to 
remove  all  doubt,  that  whatever  might  be  the 
amoimt  on  either  side,  If  the  balance  did  not 
exceed  one  hundred  dollars,  the  suit  should 
be  cognizable  before  a  Justice  of  the  peace." 

It  is  quite  true,  as  was  said  hy  Mr.  Justice 
Reed  in  Clancy  v.  Neumeyer,  51  N.  J.  Law, 
299,  17  Atl.  154,  "That  whenever  one  of  the 
parties  claims  that  there  is  due  to  him  more 


than  $200  It  ends  the  power  of  the  court 
to  try  that  claim.  And  it  does  not  matter 
that  there  Is  a  counterclaim  which.  If  credit- 
ed, leaves  a  balance  less  than  the  Jurisdic- 
tional amount"  This  Is  so  because  the  party 
claiming  more  than  the  Jurisdictional  amount 
does  not  admit  that  any  sum  less  than  that 
which  he  claims  is  the  balance  In  dispnte. 
However,  in  the  same  case  the  court  said 
that  if  a  defendant  filed  a  counterclaim  of 
1400  and  should  credit  upon  it  enough  of  the 
plalntlfTs  demand  to  bring  the  balance  with- 
in the  $200  it  would  be  I  cognizable  because 
there  would  then  be  a  dispute  about  a  bal- 
ance less  than  the  Jurisdictional  amount 
Holding,  as  we  do,  that  the  admission  by  de- 
fendant of  plalntlfTs  debt  amounted  to  a 
credit  on  defendant's  claim  which  reduced 
It  to  the  Jurisdiction  of  the  court,  the  dis- 
pute at  the  trial  was,  whether  the  plaintiff 
owed  the  defendant  the  difference  between 
the  two  sums,  and  It  did  not  Involve  a  contest 
over  the  full  amount  of  the  respective  de- 
mands. 

Section  33  of  the  District  Court  Act,  P.  L. 
1898,  p.  664,  declares  that  "where  the  debt 
balance,  or  other,  matter  in  dispute,  or 
amount  really  due  or  recoverable  as  afore- 
said, exceeds,  exclusive  of  costs,  the  sum  or 
value  of  1300.00  the  plaintiff  or  defendant 
may  recover  in  such  court  a  sum  not  exceed- 
ing $300.00  and  costs."  And  it  Is  made  law- 
ful for  the  plaintiff,  or  for  the  defendant  in 
a  set-off,  to  waive  the  excess  over  $300.  The 
plaintiff  having  requested  the  court  to  charge 
that  it  was  impossible  for  the  Jury  to  find 
more  than  $300  due  defendant,  and  If  they 
did  so  find  they  must  deduct  from  $300  the 
sum  admitted  to  be  due  to  the  plaintiff,  th<> 
defendant  thereupon  waived  all  of  her  claim 
in  excess  of  $300,  and  the  court  charged  that 
the  matter  in  dispute  was  the  oflSet  and  it 
would  permit  the  defendant  to  so  amend  the 
set-off  as  to  limit  it  to  a  claim  of  $300. 
We  find  no  Improprle^  In  allowing  the 
amendment  at  the  time  It  was  permitted,  be- 
cause It  conformed  to  the  Issue  tried,  and  the 
directions  given  by  the  court  to  the  Jury. 

The  conclusion  we  have  reached  on  the 
single  question  passed  on  by  the  Supreme 
Court  requires  us  to  consider  the  other  rea- 
sons presented  and  argued  there  and  in  this 
court  The  note  was  made  prior  to  the  adop- 
tion of  the  negotiable  Instrument  act  and  It 
was  urged  that  being  an  Irregularly  indorsed 
note  it  imports  no  commercial  contract,  and 
that  plaintiff  Is  not  liable  until  the  nature  of 
this  contract  is  proven.  The  testimony  is 
conflicting,  but  there  Is  evidence  from  which 
a  Jury  might  infer  that  the  plaintiff  indorsed 
the  note  as  an  accommodation  indorser,  or 
guarantor,  for  the  maker.  The  son  of  the 
defendant  who  managed  a  part  of  her  busi- 
ness, testified  that  defendant  refused  to  ao- 
eept  the  note  without  seturity,  after  which 
Evans,  the  maker,  procured  the  indorsement 
of  the  plaintiff  and  delivered  the  note  In  that 
condition  to  defendant  In  payment  of  his  debt 
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to  her.  The  Jury  found  as  a  fact  that  the 
Indorsement  was  made  for  the  benefit  of  the 
maker  to  enable  him  to  secure  the  accept- 
ance of  the  note  by  the  defendant  It  Is  the 
established'  rule  in  this  court  not  to  review 
findings  of  fact  upon  certiorari  If  there  be 
evidence  from  which  the  facts  can  be  found, 
and  we  think  such  evidence  exists  In  this 
case; 

It  is  next  Insisted  that  plaintiff  Is  not  lia- 
ble as  Indorser  becanse  no  property  of  any 
kind  was  parted  with  by  the  defendant  (m 
the  credit  of  his  name,  and  in  support  of 
this  claim  Hayden  v.  Weldon,  48  N.  J.  Law, 
128,  89  Am.  Rep.  551,  is  cited,  but  this  case 
does  not  apply  to  the  present  situation  for 
the  reason  that, -in  the  case  cited,  the  note 
was  delivered  to  the  payee,  and  was  in  bis 
hands  when  the  additional  ifidorsement  was 
made,  and  after  the  contract  between  thei 
maker  and  payee  had  been  finally  consum- 
mated. In  the  presenrt  case  the  consideration 
of  acceptance  was  the  security  which  the  in- 
dorsement provided.  We  find  no  error  In  the 
record  of  the  trial  on  this  point 

The  next  objection  is  that  the  trial  conrt 
permitted  the  defendant  to  read  before  the 
jury  interrogatories  and  answers  taken,  un- 
der a  commission,  In  a  foreign  state.  The 
commission  was  procured  by  the  plaintiff, 
who  prepared  and  served  the  Interrogatories 
Intended  to  be  annexed  to  the  commlBsion  in 
order,  as  provided  by  the  district  court  act 
that  the  adverse  party  might  examine  the 
same  and  submit  croes-lnterrogatories  if  he 
thought  proper.  In  this  case  no  cross-Inter- 
rogatories were  submitted,  and  the  commis- 
sion was  duly  executed  in  the  manner  re- 
quired by  law.  The  plaintiff  declined  to  read 
the  Interrogatories  and  answers,  but  they 
were  read  by  the  defendant  against  the  ob- 
jection of  the  plaintiff,  and  the  action  of  the 
court  in  permitting  the  defendant  to  read 
them  was  excepted  to.  This  question  has 
been  disposed  of,  contrary  to  the  plaintifTs 
view,  by  this  court  in  Wallace  v.  Leber,  68  N. 
J.  Law,  312-321,  55  Atl.  475. 

The  conclusion  we  have  reached  Is  that  the 
judgment  of  the  district  court  was  correct 
and  the  reversal  thereof  by  the  Supreme 
Court  was  erroneous. 

The  judgment  of  the  Supreme  Conrt  will 
be  reversed,  and  the  judgment  of  the  district 
court  affirmed. 

(74  M.  J.  E.  4«) 

FIIWBJLITY  TRUST  CO.  v.  KLINE  et  al. 

(Court  of  BrroTS  and  Appeals  of  New  Jersey. 

June  15,  1008.) 

BAnKBUFTOT— TBAMsrBBS  — AssiomcKirr   tob 
CacorroBS— "GsnKBAi.  Assionubnt." 

The  owner  of  a  city  lot  which  she  had  con- 
tracted to  convey  for  $50,000  died,  leaving  the 
same  to  the  bankrupt,'  subject  to  certaio  lega- 
ciea.  Prior  to  bankruptcy  the  bankrupt  convey- 
ed the  lot  to  K.  to  secure  a  debt  due  to  him, 
amounting  to  $17,500,  and  later  assigned  to  K. 
"so  much"  of  the  l»inkmpt's  interest  In  the 
property  in  excess  of  the  amount  due  to  K.  as 
migiU  be  required  to  pay  all  the  bankrupt's 


creditors  in  full,  whose  claims  amounted  to  $11,- 
000,  authorizing  K.  to  use  so  much  of  the  bank- 
rupt's interest  m  the  property  for  the  payment 
of  the  creditors  as  was  necessary  for  that  pur- 
pose. Held,  that  such  assignment  was  not  a 
general  assignment  for  the  benefit  of  creditors, 
under  Bankr.  Act  1888.  {  3,  c.  541.  30  Stat.  546, 
547  (U.  S.  Comp.  St  1901,  p.  3422,  3423),  mak- 
ing a  general  assignment  for  the  benefit  of  cred- 
itors an  act  of  bankruptcy  without  any  refer- 
ence to  the  question  of  solvency  or  Intent,  and 
was  therefore  valid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4.  pp.  305^3064.] 

Appeal  from  Court  of  Chancery. 

Action  by  the  Bidellty  Trust  Company 
against  George  H.  Kline  and  others.  From  a 
decree  for  complainant  defendant  Abram  L. 
Jacobs,  as  trustee  In  bankruptcy  of  John 
Van  Sickle  and  others,  appeals. 

The  following  is  the  (pinion  of  Stevens,  V. 
C.,  In  the  court  below. 

"This  case  appears  to  me  to  lie  within  a 
very  narrow  compass.  It  is  an  interpleader 
bill;  the  contesting  defendants  being,  on  the 
one  hand,  Abram  L.  Jacobs,  who  Is  a  trustee 
in  bankruptcy,  of  (Inter  alios)  John  Van  Sic- 
kle, and,  on  the  other,  George  H.  Kline,  the 
father-in-law  of  Van  Sickle,  to  whom  Van  Sic- 
kle made  the  assigiunent  whose  legality  is 
the  subject  of  this  controversy.  It  appears 
that  a  Miss  Van  Sickle  was  the  owner  of  a 
lot  on  the  comer  of  Bank  and  Halsey  streets, 
Newark,  which  she  contracted.  In  writing,  to 
convey  to  one  Wood  for  $50,000.  She  died  in 
1888,  and  before  the  contract  was  carried  In- 
to ^ect  She  left  the  greater  part  of  her  prop- 
erty to  her  nephew,  John  K.  Van  Slckl&  He 
was  willing  to  ccmvey  to  Wood,. but  owing 
to  defects  In  the  title,  the  conveyance  was 
not  made  until  August  1904,  when,  with  the 
concurrence  of  all  parties  concerned,  the 
agreement  was  carried  out.  Van  Sidde  in 
1880  was  connected  with  a  firm  of  brokers' 
which  failed.  A  petition  in  bankruptcy  was 
on  DecMnber  3,  1800,  filed  against  the  firm 
and  against  him,  in  the  district  court  for  the 
Southern  District  of  New  York,  and  they 
were  adjudicated  bankrupts.  By  deed  dated 
August  10,  1800,  Van  Sickle  had  conveyed  the 
lot  above  mentioned  to  Kline  to  secure  a  debt 
due  to  him  and  to  enable  him  (Kline)  to  raise 
more  money  for  Van  Sickle's  benefit  The 
Indebtedness  amounted  to  about  $17,600.  No 
more  money  was  raised.  The  deed  was  at- 
tacked by  the  trustee  in  bankruptcy  in  the 
feredal  court  on  the  ground  that  It  had  been 
made  with  intent  to  hinder  and  defraud  cred- 
itors. It  was  sustained  both  In  the  Circuit 
Court  and  in  the  Circuit  Court  of  Appeals, 
127  Fed.  62,  61  C.  a  A.  598.  On  October  22, 
1900,  Van  Sickle  executed  to  Kline  another 
paper,  which,  after  reciting  the  above  men- 
tioned deed  of  August  lOtb,  provided  as  fol- 
lows: 'I  do  hereby  assign  to  the  said  George 
H.  Kline  so  much  of  my  interest  In  said 
property  in  excess  of  the  amount  doe  to  him. 
as  may  be  necessary  to  pay  all  my  creditors 
m  full  [naming  the  creditors]  whose  claims 
amount  to  about  $11,<XX),  and  I  do  hereby  au- 
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tborlze  and  request  him  to  nae  and  apply  so 
much  of  the  proceeds  of  my  Interest  In  said 
property  In  payment  of  my  said  creditors  as 
may  be  necessary  for  that  purpose.'  If  the 
conveyance  of  August  10th  was  not  made 
with  intent  to  hinder  and  delay  the  creditors, 
it  is  dlfBcolt  to  see  how  this  assignment  could 
have  been.  Indeed,  this'  was  conceded  by 
counsel  for  the  trustee  In  bankruptcy. 

"He  argued  that  It  was  void  under  that 
provision  of  section  3  of  the  bankruptcy  act 
(Act  July  1,  1898,  c.  541,  30  Stat  546,  647 
[U.  S.  Comp.  St  1901,  pp.  8422,  3423]),  which 
makes  a  general  assignment  for  the  benefit 
of  creditors  an  act  of  bankruptcy  without 
any  reference  to  the  question  of  solvency  or 
Intent  West  Co.  v.  Lea,  174  U.  S.  500,  10 
Sup.  Ct  836,  43  L.  Ed.  1098.  If  this  were 
a  general  assignment  his  position  would  be 
sound.  It  seems  to  me  clear  that  It  is  not 
So  far  from  being  a  general  assignment  It  is 
not  even  an  assignment  of  all  the  residue  of 
assignor's  Interest  In  a  single  lot  The  lot 
sold  for  $50,000.  Of  this  amount  $500  had 
been  paid  before  Van  Sickle  got  It  It  came 
into  his  hands  subject  to  legacies  and  other 
daims,  amounting  at  the  time  the  assignment 
was  made  to  about  $10,000.  It  was  also  sub- 
ject to  the  Kline  debt  of  $17,500.  This  left 
an  equity  of  over  $21,000  and  of  this  only 
$12,000  were  then  needed  to  pay  all  his  debts. 
He  did  not  in  terms  assign  all  the  money,  but 
only  "so  much"  of  it  as  was  necessary  to  pay 
his  creditors  in  full.  The  situation,  then,  was 
this:  Kline  held  the  legal  title  to  property 
in  trust  to  pay  debts,  and  fie  held  It  as  mort- 
gagee. It  was  subject  to  Van  Sickle's  right 
to  redeem.  This  being  so,  the  case  Is  on  all 
fours  with  Muchmore  v.  Budd  (decided  by 
the  Court  of  Errors)  63  N.  J.  Law,  369,  22 
Atl.  518.  I  have  not  been  referred  to  any 
case  in  the  federal  courts  which  clashes  with 
that  authoritative  decision. 

"I  think  the  claim  of  the  trustee  to  the 
fund  now  in  court  is  not  sustained." 

A.  C.  Streltwolf,  Jr.,  for  appellant  Prank 
Bergen,  for  the  respondents. 

PER  CUBIAM.  The  decree  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  of  Vice  Chancellor 
STBVENa 


(7«  N.  J.  I"  «») 

WBNDBL  ▼.  BOARD  OF  EDUCATION  OF 
CITr  OP  HOBOKEN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.) 

1.  Eminewt   domain  —  Right  to    Exebcibk 
'  Power— School  Distbicts. 

The  board  of  education  of  the  city  of  Ho- 
boken  can  acquire  lands  for  school  purposes  by 
condemnation  proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §  85.] 

2.  Samk— iNsuwrciENT  Sbowino. 

That  a  board  of  education  determined  to 
acquire  particular  lands  to  erect  a  high  school 
bunding  thereon,  and  that  the  owner  refused 


to  name  a  price  or  to  sell  to  the  board,  does  not 
authorize  the  board  to  condemn,  since  under  the 
general  school  law,  as  revised  in  1903  (P.  L. 
pp.  26,  27,  iS  73-76),  the  board  is  powerless  to 
contract  to  purchase  lands  for  school  purposes 
until  after  the  board  of  school  estimate  fixes 
the  amount  to  be  expended,  and  since  the  power 
to  condemn  cannot  exist  where  there  is  no  pow- 
er to  purchase,  the  fundamental  prerequisite  to 
the  exercise  of  either  power  being  the  ability  to 
pay  the  agreed  price  or  the  commissionerB* 
award, 
3.  Same— PmrnoN. 

A  petition  to  condemn  land  must  state  all 
Jurisdictional  facts,  and,  nnless '  it  shows  the 
right  of  the  condemning  party  to  exercise  the 
power  of  eminent  domam,  an  order  appointing 
commissioners  cannot  be  properly  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain.  |§.  511,  612.] 

Error  to  Supreme  Court 

Certiorari  by  John  G.  Wendel  against  the 
board  of  education  of  the  city  of  Hoboken  to 
review  an  order  appointing  condemnation 
commissioners.  From  a  Judgment  of  the  Su- 
preme C!ourt  (66  AtL  1075)  affirming  the  or- 
der, Wendel  brings  -error.    Reversed. 

Collins  &  Corbln,  for  plaintiff  in  error. 
Horace  L  Allen,  Theodore  Backes,  and  Nel- 
son B.  OaSkill,  for  defendant  in  error. 

GUMMERE,  C.  J.  This  writ  Of  error 
brings  up  fot  review  a  Judgment  of  the  Su- 
preme Court  In  a  certiorari  proceeding  af- 
firming the  validity  of  an  order  made  under 
the  "act  to  regulate  the  ascertainment  ana 
payment  of  compensation  for  property  con- 
demned or  taken  for  public  use"  (P.  L.  1900. 
p.  79),  appointing  commissioners  to  condemn 
lands  of  Wendel,  the  prosecutor,  for  public 
school  purposes.  The  order  is  attacked  upon 
two  grounds :  First  that  the  board  of  educa- 
tion of  the  city  of  Hoboken  has  no  power  to 
acquire  lands  by  condemnation ;  and,  second, 
if  It  be  considered  that  such  power  resides  In 
the  board,  the  right  to  exercise  it  in  this  par- 
ticular case  is  wanting,  for  the  reason  that 
the  necessary  prerequisites  are  lacking. 

The  first  ground  of  attack  is  fully  consid- 
ered in  the  opinion  of  the  Supreme  Court  and 
the  conclusion  there  expressed  that  the  pow- 
er to  acquire  lands  for  school  purposes,  by 
condemnation  proceedings,  resides  in  the  de- 
fendant board.  We  fully  concur  in  that  con- 
clusion, and  find  the  reasoning  npon  wliiclx 
it  is  rested  so  convincing  as  to  require  notb- 
Ing  to  be  added  by  us  in  the  way  of  discus- 
sion. 

The  second  ground  upon  which  the  validity 
of  the  order  is  challenged  seems  to  have  tteen 
overlooked  by  the  Supreme  Court  altboagb 
It  was  mooted  before  that  tribunal.  The  pe- 
tition of  the  board  of  education  upon  whlcb 
the  order  Is  founded,  after  reciting  that  by 
the  general  school  law  of  1903  the  right  to  ac- 
quire lands  by  the  exercise  of  the  power  of 
eminent  domain  Is  vested  in  it  sets  fortli 
that  the  board  by  resolution  determined  to  ac- 
quire the  lands  of  the  prosecutor  for  the  pur- 
pose of  erecting  a  high  school  building  there- 
on, and  delegated  one  of  their  members  to 
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call  upon  him  and  reqnest  blm  to  fix  a  price 
therefor;  that  this  was  done,  and  that  the 
prosecutor  thereupon  refused  to  name  any 
price  for  the  Jand  or  to  sell  It  to  the  board; 
that,  npon  this  tact  being  reported  to  the 
board,  it  passed  another  resolution,  whereby 
it  directed  the  corporation  attorney  to  Insti- 
tnte  proceedings  to  condemn  the  property. 
The  facts  thus  exhibited  do  not.  In  onr  opin- 
ion, disclose  a  situation  which  authorizes  the 
exercise  of  the  power  of  condemnation 'by 
the  board.  By  the  seventy-third  section  of 
the  general  school  law,  as  revised  In  1003 
(Laws  1903  [2d  Ex.  Seas.]  p.  26),  a  board  of 
school  estimate  la  created  In  every  city  school 
district  of  the  state.  The  seventy-fourth  sec- 
tion (page  27)  of  the  act  requires  the  board  of 
education  in  each  city  school  district  annu-. 
ally  to  prepare  and  deliver  to  the  board  of 
school  estimate  an  itemised  statement  of  the 
amount  of  money  estimated  to  be  necessary 
for  the  current  expenses  of  and  for  repairing 
and  furnishing  the  public  schools  of  the  dis- 
trict for  the  ensuing  year.  The  seventy-fifth 
section  requires  the  board  of  school  estimate^ 
upon  receiving  such  statement,  to  fix  and  de- 
termine the  amount  of  money  necessary  to  be 
appropriated  for  the  nse  of  the  public  schools 
In  the  district  for  the  ensuing  school  year, 
and  directs  that  the  amount  fixed  and  de- 
termined by  it  shall  be  put  In  the  general  tax 
levy.  The  seventy-sixth  section  provides,  that 
whoiever  a  city  board  of  education  shall  de- 
cide that  It  is  necessary  to  raise  money  for 
the  purchase  of  lands  for  school  purposes,  or 
for  erecting,  enlarging,  repairing  or  furnish- 
ing a  schoolhouse  or  scboolbouses,  It  shall 
prepare  and  deliver  to  each  member  of  the 
board  of  school  estimate  a  statement  of  the 
money  estimated  to  be  necessary  for  such 
purpose  or  purposes,  and  that  the  board  of 
Bdiool  estimate  shall  then  fix  and  determine 
the  amount  necessary,  and  certify  the  same 
to  the  board  of  education,  and  also  to  the 
common  couAcll  or  other  financial  board  of 
the  city,  and  that  such  financial  board  may 
include  It  In  its  annual  appropriation  or  may 
Issue  bonds  to  raise  the  amount. 

It  seems  quite  plain  from  a  perusal  of 
these  provisions  that  the  principal  fimctlon 
of  the  board  of  school  estimate  is  to  super- 
vise the  expenditures  proposed  to  be  Incur- 
red by  the  board  of  education,  and  that  the 
latter  board  is  powerless  to  enter  Into  a  val- 
id contract  for  the  purchase  of  lands  for 
school  purposes  until  after  action  by  the 
board  of  school  estimate  fixing  and  deter- 
mining the  amount  to  be  expended  in  such 
purchase.  It  is  hardly  necessary  to  add  that 
the  power  to  condemn  cannot  exist  where  the 
power  to  purchase  Is  wanting.  The  funda- 
mental prerequisite  to  the  exercise  of  either 
power  Is  the  ability  to  pay  the  agreed  upon 
price  In  the  one  case,  or  the  amount  fixed  by 
the  award  of  the  commissioners.  In  the  oth- 
er. The  power  of  the  board  of  education  of 
the  city  of  Hoboken  to  acquire  the  lands  of 
the  prosecutor  and  the  Jurisdiction  of  the 


Justice,  to  make  the  order  under  review  de- 
pend upon  whether  the  board  of  school  esti- 
mate has  fixed  and  determined  the  amount 
of  money  necessary  to  be  expended  for  that 
purpose.  A  petition  In  proceedings  to  con- 
demn lands  mnst  state  all  Jurisdictional  facts. 
Unless  It  shows  the  existence  of  the  right  of 
the  condemning  party  to  exercise  the  power  of 
eminent  domain,  an  order  appointing  commis- 
sioners to  condemn  cannot  properly  be  made. 
Winter  v.  Telephone  C!o.,  51  N.  J.  Law,  83,  16 
AtL  188.  In  the  present  case  the  absence 
from  the  petition  of  any  averment  that  the 
amount  of  money  to  be  paid  for  the  lands  of 
the  prosecutor  had  been  fixed  and  determin- 
ed by  the  board  of  school  estimate  was  fatal. 
Without  it  the  petition  disclosed  no  right  on 
the  part  of  the  board  of  education  to  con- 
demn them. 

The  order  appointing  commissioners  was 
consequently  improvldently  made,  and  the 
Judgment  of  the  Supreme  Court  wlU  be  re- 
versed. 


(n  N.  J.  U  4t0) 
BBVIN  et  al.  v.  WOHLPBRT. 

(Supreme  Ck>nrt  of  New  Jersey.    Jane  22, 

1908.) 

ApPEAi.  AND  Ebbob— Recobd — Cebtificatioit 

— Staik  of  Cask. 

The  supplement  to  the  district  court  act 
of  April  12,  1906  fP.  L.  190S,  p.  269),  allowing 
a  judge  of  that  court  to  certify  the  transcript 
of  the  proceedin([;B  and  testimony  made  by  a 
stenographer  at  the  trial  of  any  cause  as  a  state 
of  the  case  to  be  used  on  the  neariDg  of  an  ap- 
peal or  certiorari  limits  the  time  within  which 
such  certification  may  be  done  and  transcript 
filed  to  a  period  of  15  days  after  judgment,  and 
such  period  may  not  be  extended  by  the  dis- 
trict court. 

(Syllabus  by  the  Court) 

Appeal  from  District  C!ourt  of  Elizabeth. 

Action  by  Mary  F.  Ervln  and  Frank  W. 
Ervin  against  Frederick  W.  Wohlfert  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Dismissed. 

Argued  February  term,  1908,  before  REED, 
PARKER,  and  VOORHEES,  J  J. 

Craig  A.  Marsh  and  Frederick  S.  Taggart, 
for  appellant    Paul  Q.  Oliver,  for  appellees. 

VOORBEEiS,  J.  This  case  arises  on  an  ap- 
peal from  the  district  court  of  the  city  of 
Elizabeth,  and  is  a  motion  to  dismiss  dnch 
appeal  on  the  ground  that  the  transcript  of 
stenographer's  notes  was  not  certified  by  the 
Judge  and  filed  In  this  court  within  the  time 
required  by  the  statute. 

The  case  was  tried  before  a  Jury,  and  a 
verdict  rendered  October,  3,  1907.  Notice  of 
appeal  was  served,  and  a  deposit  of  money  In 
lieu  of  a  bond  was  made  October  12th.  After 
that  there  was  an  application  for  a  new 
trial  and  a  motion  on  behalf  of  the  plaintiff 
to  mold  the  verdict  and  enter  Judgment 
thereon.  It  appears  that  the  verdict  was 
amended,  and  Judgment  actually  entered  Oc- 
tober 2l8t  nunc  pro  tunc  as  of  October  S, 
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1907.  The  record  shows  that  In  the  meantime 
the  Jadge,  by  orders,  attempted  to  extend  the 
time  to  and  Inclnding  the  90th  day  of  No- 
vember "within  which  to  agree  npon  the 
form  of  the  case  upon  appeal  or  the  settle- 
ment thereof  by  the  Judge."  The  transcript 
of  stenographer's  notes  was  filed  November 
29th  more  than  15  days  from  the  entry  of 
Judgment.  The  act  of  April  12,  1905  (P  L. 
1905,  p.  259),  provides  that  the  transcript 
of  the  proceedings  and  the  testimony  made 
by  the  stenographer  shall  be  certified  by  the 
judge  as  the  state  of  the  case  and  filed  in 
this  court  within  16  days  from  the  rendition 
of  the  Judgment. 

We  are  of  opinion  that  the  Legislature  hav- 
ing failed  to  Incorporate  in  the  Statute  of 
1905  any  provision  for  extension  of  the  time 
for  certifying  and  filing  the  notes  no  such 
power  can  by  construction  t>e  read  into  the 
act  and  thus  be  conferred  npon  the  Judge 
Of  the  district  court. 

The  motion  to  dismiss  the  appeal,  there- 
fore, should  prevail. 


D'AURIA  V.  BARBIBRB  et  al. 

(Coart  of  Chancery  of  New  Jersey.    May  15, 
1908.) 

1.  Intebfleadeb— Heabino. 

On  Interpleader,  the  direction  to  pay  into 
court,  made  primarily  for  the  relief  of  plaintiff. 
is  not  Intended  to  deprive  defendants,  as  against 
each  other,  of  snbstantial  rights  or  defenses 
which  they  may  have  against  each  other  arising 
from  the  choice  of  forum,  or  of  adverse  parties, 
and  the  court  may  direct  an  issue  between  two 
adverse  claimants  in  such  form  that  they  alone 
would  be  the  parties  to  the  action. 

2.  ExEcrrroRS  and  ADinNiSTBATOBS— Assets 

— OWNEBSHIF. 

Where  the  evidence  showed  that  money  in 
the  possession  of  decedent  was  the  earnings  of 
her  son,  and  that  the  same  was  not  a  gift  to  her, 
but  that  she  was  accountable  therefor,  her  ad- 
ministrator was  not  entitled  thereto. 

Interpleader  by  Salvatore  D'Auria  against 
Joseph  R.  Barblere  and  others.  Hearing  on 
Claims  of  defendants. 

James  M.  Trlmple,  for  complainant  A.  R. 
Fluelli,  Alfonso  Lisrezza,  and  R.  A.  Braun, 
for  defendants. 

EMERY,  V.  C.  I  find  on  examlnhig  the 
reco;rd,  that  Ernest  Barblere  is  not  a  party 
to  either  the  original  or  supplemental  bill, 
and  that  be  has  put  in  no  answer  making 
claim  to  any  part  of  the  money.  The  only 
claimants  to  the  money  paid  into  court  on 
the  bill  of  Interpleader  are  Joseph  Rocco 
Barblere  and  the  administrator  of  Teresa 
Barblere  (who  each  claim  the  entire  amount 
paid  in),  and  the  Infant  defendant,  Veneranda 
Barblere,  who  submits  her  rights  to  the  pro- 
tection of  the  court.  The  Infant's  right.  If 
she  has  any,  arises  from  a  contract  made  be- 
tween her  half-brother  Joseph  and  her  ma- 
ternal uncle  acting  on  her  behalf,  called  In 
the  case  the  "family  compact,"  which  was 
made  after  Teresa's  death.     On  the  decree 


for.  interpleader  and  trial  of  the  claims  on 
the  answers  filed  to  the  bill  and  supplemental 
bin,  if  the  opposing  claims  be  considered  as 
involving  only  a  single  record,  the  party  on 
one  side  Is  the  administrator,  claiming  the 
entire  fund  as  assets  of  the  deceased,  and 
on  the  other,  Joseph  R.  Barblere,  claiming 
the  entire  fund  for  himself,  and  the  Infant 
defendant,  claiming  $500  (about  one-third)  of 
the  fund.  If  this  is  to  be  considered  the 
status  of  the  parties  on  the  record,  and  Ven- 
eranda as  well  as  Joseph  R.  Is  to  be  consid- 
ered a  party  to  a  suit  against  the  administra- 
tor, then,  under  the  statute,  Yeneranda's  evi- 
dence as  to  transactions  with  or  statemoits 
by  her  mother  in  her  lifetime  with  Joseph, 
is  not  admissible  I  am  Inclined  to  thlnlc  that 
Joseph  R.  cannot,  and  shonld  not  by  reason 
of  the  mere  form  of  the  proceeding  on  inter- 
pleader, viz.,  the  trial  of  the  claims  on  the 
answers  filed  to  the  bill  of  interpleader,  be 
deprived  of  the  right  to  present  his  claim 
under  such  form  of  record  as  to  parties  as 
would  give  him  the  opportunity  to  make  such 
proof  of  his  claim  against  the  administrator 
as  he  would  be  entitled  to  make  If  be 
were,  suing  the  administrator  alone  at  law 
for  the  money  In  the  hands  of  the  admin- 
istrator, or  the  administrator  alone  were 
suing  him  at  law  for  the  money  in  his 
hands.  In  either  case  the  suit  Would  have 
been -solely  between  Joseph  R.  on  the  one 
side  and  the  administrator  on  the  other,  and, 
had  the  matter  been  suggested  at  the  time 
of  decree  of  Interpleader,  Joseph's  rights  to 
al]  the  evidence  which.  In  an. action  at  law 
he  would  be  entitled  to  produce,  could  have 
been  preserved  by  directing  that  the  claim 
of  Joseph  be  settled  (by  a  feigned  Issue  or 
otherwise)  in  such  action.  This  method  Is 
sometimes  taken,  and  for  the  very  purpose 
of  protecting  these  rights  as  between  defend- 
ants on  interpleader  who  are  brought  Into 
equity  by  a  plaintiff  who  has  no  interest, 
legal  or  equitable,  in  their  disputes.  The  di- 
rection to  pay  into  court,  made  primarily  for 
the  relief  of  the  plaintiff,  is  not  Intended  to 
deprive  the  defendants  as  against  each  other, 
of  substantial  rights  or  defenses  which  they 
may  have  against  each  other,  arising  frona 
the  choice  of  forum  or  of  adverse  parties. 
If,  therefore,  the  only  evidence  as  to  the 
origin  of  the  money  in  question  (outside  of 
Joseph  R.)  was  that  of  his  sister  Veneranda, 
and  the  status  of  the  parties  on  the  record 
on  interpleader  Is  such  that  Veneranda  must 
be  considered  as  a  party  defendant  to  the 
same  action  by  or  against  the  administrator 
to  which  Joseph  is  a  party,  then,  in  order  to 
give  Joseph  his  substantial  rights,  I  shoald 
be  inclined  to  hear  an  application  to  opeit 
the  decree  of  Interpleader  for  the  purpose  of 
directing  an  issue  between  Joseph  R.  and  the 
administrator,  in  such  form  that  they  alone 
would  be  the  parties  to  the  action.  But  the 
evidence  of  the  brother  Ernest,  who  is  not 
a  party  to  the  suit  and  makes  no  claim  to  the 
money,  is,  I  think,  admissible  beyond  ques- 
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tl<»i,  and  ifhowa  snfflciently  and  gatiafactorilr 
that  the  money  in  his  mother's  possession,  at 
or  shortly  before  her  death,  came  from  Jo- 
seph, who  earned  It  and  supported  the  fam- 
ily. Olie  ^mother's  possession  of  the  money 
does  not  under  the  circumstances  of  the  case 
warrant  the  conclusion  that  it  was  a  gift  to 
her,  or  that  the  mother  was  not  accountable 
for  it  to  Smepti,  either  wholly  or  tn  part 
Ab  I  said  at  the  hearing,  the  court.  In  order 
to  do  Justice,  must  take  into  consideration 
the  habit  of  some  families,  especially  those 
coming  from  Ck>ntinental  Europe,  to  keep 
the  earnings  of  the  family  together.  In 
this  case  an  amicable  division  of  the  fund 
after  the  funeral  was  expected  to  take  place, 
according  to  tiie  evidence  ot  nearly  all  the 
witnesses  who  spoke  of  Kocco's  production  of 
tbe  money  at  his  uncle's  request,  and  its  sub- 
sequent delivery  to  Dr.  Bturchlo.  This  un- 
derstanding as  to  division,  so  far  as  tbe  in- 
fant daughter  was  concerned,  was  after- 
wards actually  carried  out  by  the  family 
compact,  and,  for  the  reasons  given  at  the 
hearing,  this  compact  must  be  aflarmed 
against  Rocco'a  present  claim  to  all  the  mon- 
ey. This  compact  was  made  as  the  result 
of  their  family  councils  or  Interviews,  with- 
oat  tbe  Interposition  of  counsel,  and  was 
drawn  up  by  a  notary  mutually  agreed  on. 
It  was  made,  I  think,  upon  a  full  considera- 
tion, and  must  be  enforced  against  Joseph.  I 
will  advise  decree  directing  that  the  admin- 
istrator of  Teresa  Is  not  entitled  to  the  fund 
or  any  part  of  it,  that  tbe  Infant  is,  under 
the  contract,  called  tbe  "family  compact,"  en- 
titled to  $500,  and  that  Joseph  B.  is  entitled 
to  the  balance. 


(75  N.  J.  U  KM 

(HARRIS  T.  DKT  FARENEDB  DAMPSEIB- 

SQLSKAB  et  al. 

(Court  of  E)rrois  and  Appeals  of  New  Jeney. 

June  15,  1908.) 

1.  Masteb  ANn  Sebvaht— Duty  to  Fdbnish 
Sah  Place  to  Wobk. 

A  master's  duty  in  respect  to  furnishing 
his  servants  a  safe  place  In  which  to  work  ex- 
tends to  such  parts  of  his  premises  only  as  he 
has  prepared  for  their  occupancy  while  doing  his 
work,  and  to  such  other  parts  as  he  knows  or 
ou^ht  to  know  they  are  accuBtomed  to  use  while 
doing  it. 

2.  Same. 

When  a  master  but  furnished  his  servant 
a  safe  place  in  which  to  work,  and  has,  to  the 
knowledge  of  the  servant,  provided  a  safe  meth- 
od of  providing  the  servant  with  tools  when 
needed,  the  master  has  no  duty  imposed  upon 
bim  to  care  for  the  safety  of  the  servant,  who, 
of  bis  own  volition  and  without  the  knowledge 
of  the  master,  has  departed  from  his  safe  place 
and  gone  to  a  dangerous  place  for  the  purpose  of 
obtaming  a  tool  which  the  master  was  in  the 
act  of  supplying  in  the  customary  method,  when 
ft  does  not  appear  that  the  master  knew  or 
ongbt  to  have  known  that  his  servants  were  ac- 
cnstomed  to  depart  from  the  safe  place  for  such 

Furpose.  When  the  servant  has  tbu«  departed 
rom  the  safe  place  furnished,  tbe  master  owes 
the  servant  no  duty  of  a  higher  degree  than  that 
which  is  dne  a  licensee. 


8.  Same— "Fkixow    Seevahts"— Who  Aa»— 

"Common  Employment." 

Fellow  servants  ate  those  who  are  serving 
and  controlled  by  the  same  master  in  a  common 
employment.  Common  employment  is  service 
of  such  kind  that,  in  the  exercise  of  ordinary 
sagacity,  all  engaged  in  it  may  be  able  to  fore- 
see, when  accepting  it,  that  through  the  neg- 
ligence of  a  fellow  servant  it  may  probably  ex- 
pose them  to  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,, Master  and  Servant,  |  486. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1322;  vol.  8,  pp.  271&-2730;  vol.  8, 
p.  76620 

4.  SAltK. 

If  tbe  servant  was  lawfully,  in  the  course 
of  his  employment,  in  the  vicinity  of  the  place 
where  he  was  Injured,  and  was  a  fellow  servant 
with  those  whose  negligence  produced  his  in- 
jury, the  master,  if  he  be  furniahed  proper 
means  for  carrying '  on  the  work,  is  not  liable 
for  such  injury  unless  he  was  negllj^nt  in  the 
selection  .of  the  servants  Jn  fault,  or  m  retaining 
them  after  notice  of  their  incompetency. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig, 
vol.  34,  Master  and  Servant,  i  332.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Jennie  Harris,  administratrix  ti 
the  estate  of  John  Harris,  to  recover  for  hla 
death  against  Det  Farenede  DampakibBelskab 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Judgment  set  asides 
and  new  trial  awarded. 

Joseph  D.  Bidle  and  Albert  O.  Wall,  for 
plaintiffs  in  error.  Thomas  F.  Noonan,  for 
defendant  In  error. 

TRENCHARD,  J.  This  writ  ot  error 
brings  under  review  a  Judgment  entered  in 
the  Supreme  Court  upon  a  verdict  of  a  Jury 
at  tbe  Hudson  circuit  in  favor  of  the  de> 
fendant  In  error,  the  plaintiff  below.  The 
action  was  brought  to  recover  for  tbe  death 
of  one  Harris,  a  longshoreman  of  26  years' 
experience. 

The  proof  showed  that  Harris  was  at  work 
upon  the  steamship  United  States,  helping 
to  unload  freight  He  was. engaged  in  mak- 
ing up  "drafts''  of  barrels  of  pebbles.  A 
"draft"  consisted  of  three  barrels.  His  duty 
was  to  place  a  sling  about  tbem,  and  with 
tills  sling  they  were  hoisted  up  to  tbe  hatch- 
way above  bim.  One  of  the  barrels  struck 
against  the  side  of  the  hatch,  and  the  bead 
was  broken,  permitting  the  pebbles  to  fall 
upon  the  deck  where  Harris  was  working. 
He  called  for  a  shovel.  Tbe  company  had  a 
toolhouse  on  tbe  pier,  and  maintained  a  gang- 
way man  at  tbe  batch  whose  business  it  was 
to  serve  tbe  freight  gang,  and,  wben  a  shovel 
was  needed  by  tbe  men  in  tbe  freight  gang. 
It  was  tbe  duty  of  tbe  gangway  man  to  pro- 
cure it  from  the  toolhouse  and  pass  it  to  the 
men  in  the  freight  gang.  Wben  Harris 
called  for  tbe  shovel,  tbe  gangway  man  re- 
plied, "All  right  you  want  a  shovel.  AU 
right  you  will  get  one" — and  at  the  same 
time  called. out  to  the  dock  foreman:  "Get  a 
shovel.  It  is  needed  here."  While  the  sbovel 
was  being  brought  Harris  heard  tbe  coal 
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gang  moving  abont  They  were  separated 
from  the  freight  gang,  of  which  Harris  was 
a  member,  by  Beveral  tiers  of  barrels  ex- 
tending across  the  ship.  The  coal  gang's 
sole  dnty  was  to  pat  coal  in  the  ship.  They 
had  come  aboard  a  few  minutes  before  the 
accident.  It  was  the  cnstom  for  the  coal 
gang  not  to  start  work  antll  after  the  freight 
had  been  removed  from  the  deck  by  the 
freight  gang,  and  it  was  the  custom  not  to 
open  the  coal  hole  until  the  coal  gang  was 
ready  to  start  work.  Harris,  without  wait- 
ing for  the  shovel  to  be  furnished,  went  from 
the  place  where  he  was  working  to  get  a 
shovel  from  the  coal  gang,  climbed  hurriedly 
over  the  barricade  of  barrels  separating  the 
two  gangs,  and  fell  into  the  coal  hole,  the 
cover  of  which  had  been  removed  by  the  coal 
gang  in  violation  of  the  custom  not  to  remove 
the  cover  until  the  freight  had  been  cleared 
away.  At  the  close  of  the  case  the  defend- 
ant moved  for  a  direction  of  a  verdict,  on 
the  grounds,  among  others,  first,  that  there 
was  no  negligence  shown  on  the  part  of  the 
defendant;  and,  second,  that  the  proximate 
cause  of  the  injury  from  which  death  resulted 
was  the  negligence  of  a  fellow  servant  The 
motion  was  denied  by  the  learned  trial  Judge, 
and  error  was  assigned  thereon. 

We  think  a  verdict  for  the  defendant 
should  have  been  directed  in  view  of  the 
facts  which  the  evidence  exhibited.  The  only 
ground  upon  which  the  case  was  permitted  to 
go  to  the  Jury  was  the  alleged  failure  of  tlie 
defendant  company  to  use  reasonable  care 
in  providing  Harris  a  safe  place  to  work, 
and  the  particular  failure  which  the  case 
was  considered  to  have  disclosed  was  the 
neglect  to  have  a  light  over  the  coal  hole 
while  it  was  open,  or  to  warn  Harris  that 
the  cover  had't)een  taken  off.  A  master's 
duty  in  respect  to  furnishing  his  servants 
a  safe  place  in  which  to  work  extends  to 
such  pait  of  his  premises  only  as  he  has 
prepared  for  their  occupancy  while  doing 
his  work,  and  to  such  other  parts  as  he 
knows  or  ought  to  know  they  are  accustomed 
to  use  while  doing  it  Morrison  v.  Burgeas 
Sulphlte-Flbre  Co.,  70  N.  H.  406,  47  Atl. 
412,  85  Am.  St  Rep.  684.  It  is  not  disputed 
that  the  defendant  company  had  provided 
Harris  with  a  safe  place  to  perform  his  work 
as  a  member  of  the  freight  gang.  It  had 
provided  a  safe  method  of  furnishing  him 
with  a  shovel  when  needed,  and,  when  he 
afked  for  it,  was  in  the  act  of  supplying  it, 
of  which  he  was  Informed.  When  Harris, 
with  such  knowledge,  of  his  own  volition 
and  without  the  knowledge  of  the  defendant, 
departed  from  the  safe  place  provided  and 
occupied  a  dangerous  place  for  the  purpose 
of  getting  a  shovel  which  the  defendant  was 
in  the  act  of  providing,  he  became  either  a 
trespasser,  or,  at  the  most,  a  mere  licensee, 
to  whom  the  defendant  owed  no  duty  except 
to  abstain  from  willful  injury,  unless  his  ac- 
tion was  Justified  by  ft  custom  of  which  the 


defendant  knew  or  ought  to  have  known. 
Collyer  v.  Pennsylvania  R.  R.  CO.,  49  N.  J.. 
Law,  68,  6  Atl.  4S7;  Guggenheim  Smelting 
Co.  V.  Flanlgan,  62  N.  J.  Law,  854,  41  AtL 
844,  42  Atl.  146;  Haber  v.  Jenkins  Rubber 
Co.,  72. N.  J.  Law,  171,  61  Atl.  382.  There 
was  evidence  that,  on  smne  occasions,  the 
freight  gang  obtained  shovels  from  the  coal 
gang.  But  we  think  there  was  no  evidence 
that  it  was  a  custom  of  which  the  defendant 
company  knew  or  ought  to  have  known.  The 
proof,  at  most,  shows  only  occasional  secret 
infractions  of  the  company's  regulations.  If, 
however,  Harris  was  lawfully  in  the  vicinity 
of  the  coal  hole  in  the  course  of  hla  employ- 
ment,  he  was  a  fellow  servant  with  the 
men  whose  negligence  inflicted  the  injury 
upon  him.  They  were  all  serving  and  con- 
trolled by  the  same  master  in  a  common  em- 
ployment of  such  kind  that,  in  the  exercise 
of  ordinary  sagacity,  all  engaged  in  it  were 
able  to  foresee,  when  accepting  it  that  the 
negligencie  of  a  fellow  servant  would  probably 
expose  them  to  injury.  McAndrewa  v.  Bums, 
89  N.  3.  Law,  117.  A  master  who  has  fur- 
nished prapet  means  for  carrying  on  the 
work  is  not  liable  to  a  servant  for  the  ne^- 
gence  of  a  fellow  servant  while  the  two 
are  engaged  in  the  same  common  employ- 
ment unless  for  negligence  in  the  selection 
of  the  servant  in  fault,  or  in  retaining  him 
after  notice  of  bis  incompetency.  McDonald 
V.  Standard  Oil  Co.,  69  N.  J.  Law,  445.  55 
Atl.  289;  McAndrews  V.  Bums,  89  N.  J.  Law, 
117.  In  accordance  with  these  principles, 
Harris  cannot  recover  from  the  defendant 
company,  for  it  Is  not  contended  that  the 
company  was  negligent  in  the  selection  of  the 
coal  gang,  and  it  is  manifest  that  it  had  no 
reason  to  suppose  the  coal  gang  would,  in 
violation  of  custom,  prematurely  remove  the 
cover  from  the  coal  hole  and  thus  negligently 
expose  their  fellow  servant  to  injury. 

For  these  reasons,  the  Judgment  under 
review  must  be  set  aside  and  a  new  trial 
awarded. 

07  N.  J.  L.  ES6) 
MARONET  V.  LA  BARRBi. 

(Court  of  Eirrora  and  Appeals  of  New  Jeney. 

June  15,  1908.) 
Abbest— Relief   or   Pebsons   Iufbisonkd— 

VaIjIDITY  OV  Afyp 

The  statute  entitled  "An  act  for  the  relief 

of  persons  imnrlBoned  on  civil  process."     Gen. 

St.  1895,  n.  1726,  is  not  a  general  insolvency 

act  in  conflict  with  the  national  bankruptcy  law. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

John  Maroney,  being  Imprisoned  for  debt 
on  civil  process  in  an  action  against  bim  by 
Viola  La  Barre,  applied  to  the  court  of  con»- 
mon  pleas  for  a  discharge,  under  Oen.  St 
1896,  p.  1726,  for  the  relief  of  persona  Impris- 
oned on  civil  process,  which  was  refused,  and, 
from  the  Judgment  of  the  Supreme  Court  af- 
firming the  Judgment  of  the  common  pleas,  he 
brings  error.    Reversed  and  record  remitted. 
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Alexander  Simpson  and  Gilbert  Collins, 
for  plaintiff  in  error.  J.  Merrltt  Lane,  tor 
defendant  in  error. 

BERGEN,  J.  The  plaintiff  in  error,  being 
Imprisoned  for  debt  on  civil  process,  applied 
to  the  court  of  common  pleas  of  Hudson 
connt7  for  a  discharge  under  the  provisions 
of  "An  act  for  the  relief  of  persons  imprison- 
ed on  civil  process."  Gen.  St  1896,  p.  1728. 
It  Is  not  disputed  that  he  fully  complied  with 
the  law,  but  his  petition  was  refused  upon 
the  ground  that  the  law  Invoked  was  sus- 
pended by  the  United  States  bankruptcy  act 
The  Judgment  of  the  common  pleas  was  re- 
moved to  the  Supreme  Court  and  there  af- 
firmed, and  the  proceedings  are  now  here  for 
review.  The  Importance  of  the  question  pre- 
sented becomes  apparent  wheni  as  In  this 
case,  the  basis  of  the  liability  is  of  such  chaiv 
acter  that  It  is  not  permitted  to  be  discharg- 
ed under  the  federal  bankruptcy  law,  for,  if 
the  rule  laid  down  in  the  court  below  Is  the 
true  one,  a  defendant  arrested  and  impris- 
oned on  charges  not  dischargeable  under  the 
federal  statute  can  be  held  for  life,  unless 
such  statute  be  repealed.  That  the  Judg- 
ment is  in  conflict  with  the  opinion  of  the 
Supreme  Court  In  Steelman  v.  Mattix,  36  N. 
J.  Law,  844,  is  admitted,  but  It  Is  sought  to 
Justify  this  result,  becaune  (a)  what  was  said 
there  on  the  subject  was  not  necessary  to  the 
determination  of  that  case;  (b)  it  Is  contrary 
to  the  trend  of  Judicial  authority.  In  the 
case  cited  the  declaration  was  founded  upon 
a  bond  given  under  the  act,  and  a  demurrer 
was  interposed  and  sought  to  be  sustained 
upon  the  ground  that  the  bond  was  void  be- 
cause the  act  under  which  it  was  given  was 
suspended  by  the  national  bankruptcy  law. 
In  the  opinion  overruling  the  demurrer,  Mr. 
Justice  Van  Syckel,  speaking  for  the  court. 
Bald:  "It  is  an  act  to  abolish  Imprisonment 
on  civil  process  in  certain  cases.  It  applies 
to  the  single  Instance  of  Involuntary  confine- 
ment and  its  aim  and  purpose  is  simply  to 
liberate  the  person.  It  has  neither  the  scope, 
nor  does  It  subserve  the  end  of  a  bankrupt 
law.  The  person  who  Invokes  its  aid  must 
not  necessarily  t>e  bankrupt  or  insolvent.  He 
need  only  be  Incarcerated  on  civil  process 
against  his  will."  From  this  quotation,  it 
cannot  fairly  be  said  that  the  question  wheth- 
er the  act  was  suspended  by  the  federal  law 
or  not  was  not  considered  or  passed  upon. 
Nor  was  the  result  contrary  to  the  trend  of 
judicial  opinion.  It  Is  well  settled  that  a 
general  assignment  for  the  equal  benefit  of 
creditors  which  does  not  discharge  the  debt- 
or's obligation  Is  not  void.  It  is  made  an 
act  of  bankruptcy,  but,  imless  proceedings  in 
bankruptcy  are  instituted,  it  is  valid,  and 
there  is  no  objection  to  a  debtor  distributing 
bis  property  among  his  creditors  unless  .bank- 


ruptcy proceedings  intervene.  Randolph  v. 
Scruggs,  190  U.  S.  633,  23  Sup.  Ct  710,  47 
L.  E±  1163.  In  Re  Sievers  (D.  0.)  91  Fed. 
366,  the  rule  Is  laid  down,  and  was  subse- 
quently approved  In  Kandolpb  v.  Scruggs, 
supra,  that  there  is  a  substantial  difference 
between  a  proceeding  under  a  general  insol- 
vency act  and  one  under  a  statute  permitting 
general  assignments  where  the  debtor  is  not 
discharged.  The  one  administers  upon  the 
estate  of  an  insolvent  as  a  proceeding  in  the 
courts,  and  derives  Its  potency  from  the  law, 
winds  up  the  estate  judicially,  and  discharges 
the  debtor.  The  other  derives  its  potency, 
not  from  the  law,  but  from  the  contract  or 
deed  of  the  debtor  supplemented  only  by  sal- 
utary legislative  safeguards,  and  does  not  re- 
sult In  a  discharge  of  a  debtor  from  bis  obli- 
gation. 

Under  our  act  for  the  relief  of  persons  Im- 
prisoned on  civil  process,  any  person  Imprls- 
(med'  who  may  be  willing  to  deliver  up  his 
property  towards  the  payment  of  his  debts 
may  apply  to  be  released  from  imprisonment 
upon  making  an  inventory  and  giving  a  bond 
to  apply  for  the  benefit  of  the  act  This  is 
done  by  filing  a  petition  setting  forth  the 
causes  of  bis  imprisonment,  the  character 
of  his  act,  and  a  list  of-  his  creditors,  and 
thereupon  executing  a  deed  of  assignment  of 
all  his  estate  to  assignees.  His  property  Is 
not  sequestered  by  force  of  law,  but  the  pro- 
ceeding derives  pote:^,  as  was  said  In  Re 
Sievers,  supra,  from  the  deed  of  the  debtor, 
and  his  property  is  administered  according 
to  the  deed  under  legislative  safeguards, 
and  does  not  discharge  the  debtor  absolutely 
from  his  debts,  but  only  "so  far  as  regards 
the  imprisonment  of  his  or  her  person." 
Such  an  assignment  of  property  would  un- 
doubtedly be  an  act  of  bankruptcy,  but  Its 
distribution  would  be  valid  unless  disturbed 
by  proceedings  in  a  bankrupt  court.  The 
act  under  consideration  has  for  its  principal 
object  the  discharge  of  persons  imprisoned 
under  civil  process.  It  undoubtedly  has  some 
of  the  features  of  a  bankrupt  act,  but  it 
lacks  the  essential  characteristics  of  a  bank- 
ruptcy law,  in  that  it  does  not  absolutely 
discbarge  the  debt,  but  restrains  its  use  as 
a  basis  for  imprisonment  and,  while  the 
debtor  is  required  to  assign  his  property  to- 
wards the  liquidation  of  his  debts,  such  as- 
signment is  subject,  so  far  as  bis  property 
and  estate  is  concerned,  to  proceedings  that 
may  be  Instituted  under  the  national  bank- 
ruptcy act.  The  conclusion  we  reach  Is  that 
the  act  is  not  Ip  conflict  with  the  federal 
bankruptcy  law  and  is  not  suspended  thereby. 

The  Judgment  of  the  Supreme  Court  and 
the  Judgment  of  the  court  of  common  pleas 
should  be  reversed  and  the  record  remitted  to 
the  latter  court  to  be  there  proceeded  with 
according  to  law. 
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{71  N.  J.  D.  769) 

SOMBRS  BRICK  dO.  et  al.  t.  SOUDEB  et  al. 

(Court  of  ESriors  and  Appeals  of  New  Jeisey. 

June  15,  1808.) 

1.  Municipal  Gobpobations  —  Public  Im- 

PBOVEMENTB   —    CONTBACTS — REMEDIKS  —  IS- 
SUES—OBDEB  ON  Fund— Pbiobity. 

Several  parties  who  had  furnished  mate- 
rials to  a  contractor  for  the  building  of  a  fire 
house  for  a  city  served  notices  of  claims  against 
the  contractor  under  the  act  of  1892  (P.  L. 
18»2,  p.  369),  and  afterward  filed  bills  to  en- 
force their  liens  upon  the  contract  price  due 
from  the  city  to  the  contractor.  In  each  bill 
it  was  averred  that  an  order  bad  been  given  up- 
on this  fund  by  the  contractor  to  the  Excelsior 
Terra  Cotta  Company  to  pay  for  materials  fur- 
nished, which  order  had  been  accepted  by  the 
financial  officer  of  the  city,  but  averred  that  the 
lien  of  such  order  was  subs^uent  to  the  lien 
of  the  comnlainants'  notice.  The  answer  of  the 
terra  cotta  company  to  each  bill  averred  that 
the  lien  of  ita  order  was  prior  to  the  lien  of 
complainants'  notice.  Eeld,  that  the  priority 
and  validity  of  the  order  was  put  in  issue  by  the 
pleadings. 

2.  Saue— Efveot  or  Obdeb. 

Held  thati  it  appearing  that  the  answer  of 
the  terra  cotta  company  was  true,  the  order 
operated  as  an  assignment  of  such  portion  of  the 
fnnd  due  the  contractor,  and  only  the  remaining 
portion  of  the  fnnd  remained  to  be  distributed 
to  the  claimants. 
(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Scmers  Brick  Company  and 
others  against  Frank  £.  Souder  and  ottiers. 
Decree  for  complainants.  Michael  J.  Horan, 
Lucy  B.  Freeman  and  ^he  Atlantic  City  Lum- 
ber Company  (70  N.  J.  Eq.  388,  61  Atl.  840), 
and  Frank  A.  Bonder,  the  Excelsior  Terra 
Cotta  Company,  and  the  city  of  Atlantic  City 
appeal.     Decree  modified. 

Godfrey  &  Godfrey,  for  Michael  J.  Horan, 
Lncy  E.  Freeman,  and  Atlantic  City  Lumber 
Co.  B.  A.  HIgbee  and  Harry  R.  Ctoulomb, 
for  the  Excelsior  Terra  Cotta  Co.  Hany 
Wootton,  for  Atlantic  City. 

REED,  J.  Upon  the  original  argument  of 
this  cause,  the  Question  arose  whether  the 
point  involved  in  this  case  should  be  decided 
without  the  presence  as  appellant  of  the 
dty  of  Atlantic  City,  a  defendant  below. 
For  this  reason,  the  decision  of  the  cause 
was  postponed  until  Atlantic  City  had  taken 
and  perfected  an  appeal,  and  filed  a  brief 
in  the  cause.  It  appears  that  in  1902  one 
Soader  entered  Into  a  contract  with  the  city 
of  Atlantic  City,  by  the  terms  of  which  con- 
tract Souder  was  to  build  a  flrebouse  for 
the  city  for  the  sum  of  $25,587.  The  Ex- 
celsior Terra  Cotta  Company  contracted  with 
Souder  to  furnish  to  Souder  all  the  terra 
cotta  required  by  him  in  executing  his  con- 
tract. Up  to  January  23d  the  terra  cotta 
company  had  furnished  goods  to  the  value 
of  $2359.32,  atad  had  |1,000  worth  of  goods 
ready  to  be  shipped.  At  this  point  the  Ter- 
ra C!otta  Company  refused  to  ship  any  more 
goods  until  the  payment  of  the  contract 
price  by  Souder  was  in  some  way  secured. 
By  an  arrangement  wlt^  Mr.  Wootton,  the 


solicitor  for  the  city,  and  with  Mr.  Vaughan,- 
the  architect  In  charge  of  the  erection  of  the 
flrebouse,  an  order  for  the  payment  of  tbe 
entire  amount  due,  and  to  become  due  for 
the  terra  cotta  was  obtained  from  Mr.  Sou- 
der, the  contractor,  drawn  upon  Mr.  Hestou, 
.the  comptroller  of  Atlantic  City.  On  Janu- 
ary 23,  1903,  the  comptroller  accepted  the 
order,  and  six  days  later  tbe  remaining  terra 
cotta  was  shipped.  Among  those  who  had 
furnished  materials  to  Souder  for  tbe  con- 
struction of  tbe  flrebouse  were  Mr.  Horan, 
Mr.  Freeman,  and  tbe  Atlantic  City  Lumber 
Company.  These  gentlemen  In  May  and 
June  following  filed  notices  of  claims  with 
the  financial  officer  of  Atlantic  City,  under 
the  provisions  of  the  act  of  1892  (P.  L.  1892, 
p.  369),  "to  secure  the  payment  of  claims 
for  materials  furnished  for  work  done  on 
public  Improvements  in  a  municipality  of 
this  state."  Each  of  these  claimants  filed 
bills  to  enforce  their  respective  liens  upon 
the  money  due  from  Atlantic  City  to  Soader. 
It  may  be  remarked  that  subsequent  to  the 
filing  of  the  claims  already  mentioned  five 
others  who  bad  furnished  materials  filed 
claims,  four  of  whom  also  instituted  suits 
to  epforce  their  claims.  The  claims  of  the 
latter,  however,  were  excluded  by  the  Vice 
Chancellor  because  of  nonconformity  with 
the  statute,  tind  there  is  no  appeal  on  their 
behalf.  The  several  suits  to  enforce  tbe 
claims  of  the  materialmen  were  consolidat- 
ed, and  the  causes  were  txied  together.  On 
the  trial  it  was  proved  by  tbe  terra  cotta 
company  that  its  debt  was  due  from  Souder : 
that  the  order  was  given  and  accepted  by 
the  city  comptroller  on  January  23d,  as  al- 
ready stated.  It  appeared  that  all  notices  of 
tbe  materialmen  were  filed  subsequently  to 
the  giving  and  acceptance  of  tbe  order,  and 
that  the  order  was  a  complete  assignment 
of  so  much  of  the  amount  due  from  Atlantic 
City  to  Souder  as  equalled  the  amount  of 
the  order.  It  was  not  merely,  an  equitable, 
but  a  legal  assig^nment  of  the  amount  The 
learned  Vice  Chancellor,  however,  disregard- 
ed the  existence  of  this  order,  and  Ignored 
its  effect  upon  the  funds  in  the  hands  of  At- 
lantic City  still  due  to  the  contractor.  The 
ground  assigned  for  disregarding  the  prder 
-was  that  the  terra  cotta  company,  having 
filed  a  bill  to  enforce  its  claim  under  a  no- 
tice like  tbe  other  materialmen,  had  not  re- 
lied upon  this  order  for  a  decree,  but  sole- 
ly upon  its  notice.  If  tbe  rights  of  the  ter- 
ra cotta  company  rested  upon  this  bill  alone, 
tbe  conclusion  of  the  Vice  Chancellor  would 
seem  to  l>e  entirely  correct ;  for  it  is  obvious 
that  no  question  concerning  the  validity  or 
precedence  of  the  order  was  raised,  or  In- 
tended to  be  raised,  by  the  bill  filed  by  the 
terra  cotta  company.  The  validity  and  pri- 
ority of  tbe  order,  however,  was  put  in  issue 
by  the  bills  filed  by  the  other  claimants.  In 
which  it  was  charged  that  the  order  was  not 
a  lien  upon  tbe  fund,  or  If  a  Hen,  one  subse- 
quent to  that  of  the  claimants,  to  which 
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charge  the  terra  totta  company  by  Its  an- 
swer to  these  bills  averred  that  the  said  or- 
der and  Its  acceptance  was  a  valid  lien  up- 
on the  moneys  dne  from  the  city  of  Atlantic 
City,  and  a  lien  prior  to  that  of  the  claim- 
ants. The  answer  of  Atlantic  City,  also,  a 
defendant  to  these  bills,  admits  the  giving 
and  acceptance  of  the  order.  So  It  is  mani- 
fest under  these  pleadings  the  'existence  of 
this  order  and  its  effect  upon  the  claims  of 
the  matarialmen  was  directly  in  issue. 

The  question  of  the  relative  priority  of  the 
order  and  the  claims  being  before  the  court. 
It  is  too  obvious  for  discussion  that  the 
rights  of  the  terra  cotta  company  as  holder 
of  the  order  were  superior.  As  already  re- 
marked, the  order  was  not  only  an  equitable 
but  a  legal  assignment  for  the  amount  of 
so  much  of  the  fund  still  due  the  contract- 
or. The  notice  of  claims  of  the  materialmen 
became  liens  only  from  the  time  of  the  no- 
tice, as  was  correctly  held  by  the  yice  Chan- 
cellor, and  the  notices  \fere  given  subse- 
quently to  the  giving  and  acceptance  of  the 
<»der.  In  this  situation,  however,  it  is  not 
essential,  even  if  regular  under  the  plead- 
ings, that  Atlantic  City  should  be  directed 
to  pay  to  the  terra  cotta  company  the 
amount  of  this  order.  The  relative  rights  of 
the  claimants,  of  Atlantic  City,  and  of  the 
terra  cotta  company  in  the  fund  held  by  At- 
lantic City  can  be  settled  without  such  an 
a£Srmative  decree.  It  is  obvious  that  the 
question  to  t>e  settled  is  what  portion  of  the 
contract  price  remained  due  to  Souder  at 
the  date  when  the  claims  of  tlie  materialmen 
were  filed.  The  Vice  Chancellor  found  there 
was  due  the  sum  of  $7,457.40,  and  upon  this 
sum  he  fixed  the  liens  of  three  claimants 
whose  claims  amounted  to  $6,784.89.  Now, 
the  order  of  the  terra  cott4  company  oi>erat- 
ing  as  a  previous  legal  asdlgnment  for  $3,- 
359.S2  of  that  fund  of  $7,467.40  there  was  In 
the  hands  of  Atlantic  City  due  to  Souder, 
not  $7,457.40,  but  only  $4,098.08,  at  the  mo- 
ment when  the  materialmen  filed  their  no- 
tices. The  latter  was  all  of  the  fund  there 
was  to  be  distributed  by  the  Court  of  Chan- 
cery. It  was  essential,  therefore,  that  the 
order  should  be  recognized,  although  no  spe- 
cific relief  was  asked  for  or  should  be  given 
to  the  holder  of  the  order.  The  terra  cotta 
X»mpany  is  in  a  position  to  stand  upon  its 
legal  right  to  recover  from  Atlantic  City  the 
amount  "of  the  order,  and  Atlantic  City  as 
left  by  the  decree  below  would  be  compelled, 
after  paying  to  Horan,  Freeman,  and  the 
Atlantic  City  Lumber  Company  all  but  $672.- 
61  of  the  original  fund,  to  pay  $3359.32  to 
the  terra  cotta  company. 

The  decree  of  the  Court  of  Chancery 
should,  therefore,  be  modified,  so  t^at  the 
claims  of  Horan,  Freeman,  and  the  Atlantic 
City  Lumber  Company  should  be  paid  in  the 
order  fixed  by  the  decree  below,  but  out  of 
the  fund  of  $4,098.08  still  existing  In  the 
hands  of  Atlantic  City. 


(7(  N.  J.  L.  183) 

EliY  et  al.  v.  MATCH,  EnX3.,  OF  CITY  OF 
NEWARK.      ' 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  16,  190a) 

MCNICIPAI,  COBPOBATIONS  —  ESTABIiISHUEKT 

OF  HospiTAir-BxPENSES— Plans. 

By  the  act  of  1900  (P.  L.  p.  321)  the  board 
of  health  of  Newark  wan  empowered  to  resolve 
that  it  was  necessaty  to  establish  a  hospital, 
and  directed  to  set  forth  in  the  resolution  the 
Mitimated  cost  thereof,  and  certify  the  resolu- 
tion to  common  council,  and  thereupon  the  com- 


mon council  was  directed  to  appropriate  a  sum 
of  money  not  exceeding  $100,000,  for  furnishing 
buildings  for  snch  hospital. 


Held,  that  the  board  of  health  could  not 
bind  the  city  to  pay  for  plana  and  specifications 
for  a  building  which  would  cost  $200,000,  which 
plans  could  be  of  no  use  In  estimating  the  cost 
of  a  building  which  would  cost  $100,000  or  less. 

(Syllabus  by  the  Conrt.) 

Error  to  Si^jreme  Court 

Action  by  John  H.  Ely  and  Wilson  C.  Ely, 
partners  as  J.  H.  &  W.  C.  Ely,  against  the 
mayor  and  common  conncil  of  the  city  of 
Newark.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

Hiker  &  Hiker,  for  plaintiffs  In  error. 
Francis  Child,  Jr.,  for  defendants  in  error. 

HEED,  J.  This  action  was  brought  against 
the  city  of  Newark  by  the  plaintiffs,  who  are 
architects,  to  recover  the  value  of  their  serv- ' 
ices  for  drawing  plans  and  Bpecificatlons  for 
a  hospital  buUding.  The  plaintiffs  did  the 
work  by  the  direction  of  three  toembers  of 
a  committee  of  the  board  of  health  of  the  city 
of  Newark.  The  ability  of  the  board  of 
health  to  bind  the  city  of  Newark  by  this  em- 
ployment, if  such  ability  exists,  springs  from 
the  act  of  1900  (P.  L.  1900,  p.  32J).  Section 
1  of  this  act.  In  substance,  provides  that 
when  any  board  of  health  of  any  city  shall 
declare  by  resolution  that  It  Is  necessary  to 
establish  a  hospital  for  persons  suffering 
from  contagious  diseases,  and  setting  forth 
the  estimated  cost  thereof,  a  copy  of  such 
resolution  shall  be  transmitted  to  the  finan- 
cial board  of  such  government,  which  board 
shall  make  an  appropriation  in  cities  of  over 
100,000  population  of  a  sum  not  exceeding 
$100,000  for  the  purchase  of  land,  If  requir- 
ed, and  for  furnishing  a  suitable  buUding  or 
buildings  for  such  board  of  health. 

On  March  17,  1900,  the  Newark  board  of 
health  appointed  a  committee  to  prepare  a 
resolution  In  pursuance  of  the  above  act,  and 
to  lay  the  resolution  before  the  common  coun- 
cil. In  May,  1901,  the  board  of  health  re- 
solved to  ask  the  common  council  for  an  ap- 
propriation of  $100,000  for  the  purpose  of 
buying  the  necessary  land,  and  building  there- 
on an  isolation  hospital.  On  September  12, 
1901,  the  common  council  resolved  that  $17,- 
500  be  appropriated  to  the  purchasing  of  a 
plot  of  lend,  and  on  November  7th  this  res- 
olution was  rescinded.  It  was  intended  that 
this  plot  should  be  used  as  a  site  for  a  hos- 
pital, but  the  project  was  abandoned.     It 
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'  does  not  appear  that  any  reBolntloa  was  ever 
presented  to  the  common  conncil  in  conform- 
ity with  tbe  proTiedona  of  section  1  of  the  act 
of  1900,  That  act,  however,  Is  mandatory  that 
the  common  conncil  shall  appropriate  sucb 
sum  up  to  $100,000  as  may  be  certified  by 
the  board  of  health.  If  the  board  of  health 
bad  the  power  to  Incnr  expenses  In  anticipa- 
tion of  the  appropriation  which  It  had  the 
right  to  demand.  It  might  be  conceded  that 
sacb  expenses  woold  become  a  municipal 
debt 

The  plalntiflb  Insist  that  the  board  of 
bealth  was- invested  wlUi  the  Implied  power 
to  incur  the  present  debt,  although  Incurred 
before  any  resolution  was  passed  by  the 
board  of  health,  because  the  serrices  ren- 
dered were  essential  to  enable  the  board  of 
health  to  frame  its  resolution  asking  for 
the  appropriation. 

Tbe  act,  it  is  perceived,  provides  that  the 
resolution  to  be  certified  by  the  board  of 
health  shall  not  only  state  that  it  Is  neces- 
sary to  establish  a  hospital,  but  shall  set 
forth  the  estimated  cost  thereof.  It  is  In- 
sisted by  the  plalntifTs  that  tbe  plans  and 
specifications  for  the  proposed  structure  were 
requisite  for  the  purpose  of  making  an  esti- 
mate on  tbe  cost  of  its  erection,  and  that 
therefore  the  implied  power  to  incnr  expens- 
es for  sucb  plans  and  specifications  prepara- 
tory to  tbe  adoption  of  the  resolution  was 
vested  in  the  board  of  health.  It  may  be 
conceded  that  the  board  of  health  had  the 
right  to  Incur  reasonable  expenses  for  ob- 
taining sucb  expert  information  as  was  nec- 
essary to  furnish  a  basis  for  an  accurate  es- 
timate of  the  cost  of  the  proposed  structure ; 
and  it  may  be  conceded  that  no  accurate  es- 
timate could  be  made  by  the  board  of  health, 
or  by  tbe  experts  for  the  board  of  bealth, 
without  some  plans  or  specifications  first  pre- 
pared. The  question  nevertheless  remains 
whether  the  plans  and  specifications  pre- 
pared by  tbe  plaintiffs  were  necessary  or  use- 
ful for  this  purpose.  The  maximum  sum  to 
be  appropriated  for  tbe  purpose  of  purchas- 
ing a  site  and  erecting  a  building  was  $100,- 
000.  Tbe  board  of  health  and  tbe  plaintiffs 
knew,  or  were  bound  to   know,   the  Umlta- 

.  tions  upon  the  ability  of  the  board  of  health 
to  contract,  and  the  common  council  to  ap- 
propriate money  for  this  purpose.  Tbe  plain- 
tiffs, instead  of  preparing  plans  and  specifica- 
tions for  a  building  the  cost  of  which  would 
be  within  tbe  statutory  limit,  presented  plans 
and  specifications  for  a  building  which  would 
cost  $198,236,  which,  with  commissions, 
would  amount  to  over  $200,000,  exclusive  of 
tbe  cost  of  the  land  for  a  site.  The  plans 
and  specifications  were  not  designed  as  a 
basis  for  calculating  the  cost  of  a  building 
which  could  be  erected  for  $100,000  or  less. 
They  were  Intended  as  specimens  of  what 
the  architects  conceived  to  be  a  perfectly 
equipped  hospital,  to  cost  whatever  was  re- 
quired to  erect  and  equip  such  an  edifice.  As 
<ui  exhibit,  it  might  be  of  value  for  the  pur- 


pose of  infiuencing  futare  legislation  to  in- 
crease the  power  of  common  council  to  make 
appropriations  for  hospital  buildings;  but 
tbe  board  of  health  had  no  power  to  bind  tbe 
city  to  pay  for  such  exhibits.  For  tbe  pur- 
pose for  which  it  might  he  conceded  the 
board  of  health  had  power  to  bind  Ok  city 
to  pay,  the  plans  and  specifications  were  oC 
no  value  whatever.  It  is  manifest  that  from 
them  no  estimate  of  tbe  cost  of  a  less  ex- 
pensive structure  can  be  made. 

The  argument  of  counsel  for  plaintilfs  that 
these  plans  can  be  simplified,  or  a  portion 
of  the  structure  eliminated  so  that  an  esti- 
mate can  be  made,  is  unsubstantial,  Mr.  Ely 
himself  says  It  is  impossible  to  use  these 
plans  in  the  construction  of  a  hospital  to 
cost  less  than  $100,000,  and  he  says  that  au 
alteration  of  these  plans  to  come  within  the 
$100,000  limit  could  be  done  only  by  chang- 
ing tbe  entire  nature  of  the  structure,  and 
by  practically  drawing  new  plans. 

We  think,  therefore,  that  the  work  done  by 
the  plaintiffs  was  entirely  aside  from  any 
work  which  tbe  board  of  health  had  tbe  pow- 
er to  contract  for;  that  tbe  work  is  of  no 
value  for  tbe  purpose  for  which  tbe  board  of 
health  may  have  had  power  to  contract ;  and 
that  the  nonsuit  was  right 

Judgment  should  be  affirmed. 


(76  M.  J.  L.  S6S) 

CREACHEN  t.  ACHENBERG  et  aL 

(Supreme  Court  of  New  Jersey.    June  22, 
19080 

liANDLOBD  AND  TXRANT— SUBBKNDKB  OF  TERK 

—Evidence. 

A  surrender  of  a  term  In  demised  premises, 
by  act  and  operation  of  law,  will  not  be  im- 
plied upon  proof  that  the  lessees  had  dissolved 
Eartnersbip,  and  that  an  unauthorized  person 
ad  tendered  tbe  lessor  the  key,  and  nothing 
more. 

[EM.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  I  353.] 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Perth  Am- 
boy. 

Action  by  Stephen  B.  Creacben  against 
William  Achenberg  and  others.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Argued  February  term,  1908,  liefore  GAR- 
RISON,  SWAYZE,   and   TRENCH  ARD,   J  J. 

H.  W.  Kehoe  and  Lee  Goldberger,  fpr  annol- 
lants.    C.  C.  Hommann,  for  appellee, 

TRENCHARD,  J.  This  Is  an  appeal  from 
a  Judgment  entered  on  tbe  verdict  of  a  Jury 
ordered  by  tbe  trial  Judge  In  the  district 
court  of  Perth  Amboy.  The  action  was 
brought  to  recover  the  balance  of  rent  of 
premises  alleged  to  be  due  tbe  plaintiff  from 
the  defendants.  Upon  trial  It  appeared  that 
the  plaintiff  was  the  owner-  of  tbe  premises 
in  question,  and  designed,  planned,  and  built 
the  building  as  a  garage  to  rent  to  the  de- 
fendant Achenberg  at  bis  request;   that  tbe 
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latter  rented  It  for  $90  per  month  for  no 
stated  time,  and  took  possession  May  1,  1906 ; 
tbat  shortly  thereafter  Achenberg  introduced 
to  plaintiff  one  Heidecker,  whom  Achenberg 
Informed  plaintiff  was  his  partner ;  that  the 
plaintiff  knew  nothing  of  the  terms  of  the 
partaerablp;  that  the  defendants,  or  one 
of  them,  or  some  person  for  them,  remained 
In  possession  antU  February  28,  1907;  that 
rent  was  due  for  the  months  of  October, 
November,  and  December,  1906,  and  Janu- 
ary and  February,  1907.  By  the  testimony 
upon  the  part  of  the  defendants,  it  appeared 
that  the  partnership  between  Achenberg  and 
Heidecker  was  dissolved  November  S,  1906,  and 
that  the  latter  agreed  with  the  former  that  he 
would  pay  the  partnership  debts;  that  about 
a  month  after  the  dissolution  of  the  partner- 
ship, Heidecker  "left  town";  that  when  he 
left  he  gave  one  Comegy,  who  had  two  cars 
In  the  garage  on  storage,  a  key  to  the  place 
saying,  "Take  this  key,  and  don't  let  anything 
go  out  of  here";  that  some  days  thereafter 
Comegy  went  to  plaintilTa  office  and  "said 
be  wanted  to  give  some  one  the  key";  that 
plaintiff  refused  to  accept  the  key,  say- 
ing, "80  far  as  I  am  concerned  yon  can 
keep  the  cars  there."  From  the  whole 
case  It  appeared  to  be  undisputed  that  the 
plaintiff  had  no  knowledge  of  the  dissolu- 
tion of  the  partnership,  or  of  the  terms  there- 
of, until  February  H,  1907.  The  only  ques- 
tion requiring  consideration  Is  whether  the 
trial  judge,  under  the  circumstances  exhib- 
ited by  the  evidence,  was  Justified  In  direct- 
ing a  verdict  for  the  plaintiff. 

The  defendants  were  monthly  tenants  of 
the  demised  premises.  Decker  v.  Hartshome, 
65  N.  J.  Law,  87,  46  Atl.  755,  affirmed  66  N.  J. 
lAW,  asa,  48  Atl.  1117 ;  Baker  v.  Kenny,  60  N. 
J.  Law,  180,  64  AO.  626.  There  was  no 
proof  of  a  surrender  of  the  term  in  the  de- 
mised premises  by  the  defendants  or  by  ei- 
ther of  them.  Such  surrender  will  not  be 
Implied  from  proof  that  the  defendants  had 
dissolved  partnership.  It  Is  not  contended 
that  knowledge  of  the  dissolution  was  brought 
home  to  the  plaintiff.  The  proof  is  that  he 
had  no  knowledge  thereof.  Nor  will  such 
surrender  be  Inferred  from  the  proof  that 
the  key  was  tendered  to  the  plaintiff  by 
Comegy.  It  does  not  appear  that  he  repre- 
sented himself  to  be,  or  was  In  fact,  the 
agent  of  the  defendants,  or  of  either  of  them, 
for  that  purpose. 

For  these  reasons  we  think  that  the  di- 
rection of  a  verdict  for  the  plaintiff  was 
right,  and  that  the  Judgment  should  be  af- 
flrmed. 


C7S  N.  J.  !<.  8A; 

POLO  V.  PALISADB  C0N8T.  CO 

(Conrt  of  Erton  and  Appeals  of  Mew  Jersey. 

Jane  15,  1908.) 

1.    IfASTXR    AND    SXRVAMT— IhJUST    TO    SkBV- 

AifT— Questions  for  Jury. 

Plaintiff's  intestate,  wliile  employed  by  the 
defendant  a*  a  laborer  iu  a  rock  excavation  for 
•  sewer,  wa<  killed  by  the  accidental  explosion 

70A.-11 


of  a  blast,  which  had  prevlonaly  failed  to  ex- 
plode, and  waa  bein^  prepared  for  renioval  by 
another  employe,  skilled  and  careful  in  such 
work,  and  intrusted  with  that  doty.  In  an  ac- 
tion by  the  administrator  against  the  employer 
for  damages  by  reason  of  such  death,  held  that 
under  the  circumstances  of  the  case  it  was  a 
question  for  the  Jnry  (1)  whether  the  employer 
was  guilty  of  negligence  in  puttlnc  deceased  to 
work  in  a  dangerous  place,  or  undertaking  the 
extraction  of  the  cliarge  while  deceased  fraa 
working  in  the  vicinity,  witbont  withdrawing 
him  to  a  place  of  safety ;  (2)  whether  deceased 
Bssuined  the  risk  of  the  explosion  in  qnestlon; 
(3)  whether  he  waa  goUty  of  contributoiy  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Master  and  Serrant,  {|  1001-11S2.] 

2.  Sauk— NEGLiaEKCR  of  Sttferintendent. 

Beld,  farther,  that  the  negligence,  if  any, 
causing  the  injnry  and  death  was  not  that  of  a 
fellow  servant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant.  ||  422-488.] 

8.  Death— Dauaqes. 

Held,  further,  that  substantial  pecuniary 
Injury  to  next  of  kin,  by  reason  of  the  death, 
appearing  in  the  evidence,  there  was  no  error 
In  refusing  to  nonsuit  or  charge  that  nominal 
damage  only  could  be  recovered. 

[Gd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  |  141.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Marco  Polo,  administrator  of 
Yincenso  Falcone,  against  the  Palisade  Con- 
struction Company,  Judgment  for  plalntifC, 
and  defendant  brings  error.    Affirmed. 

Collins  &  Corbin.  for  plaintiff  In  error. 
J.  Philip  Dlppel  and  Alexander  Simpson,  for 

defendant  In  error. 

PARKBR,  3.  The  plaintiff  below  to  th« 
administrator  of  Yincenso  ralcone,  deceased, 
who,  while  employed  by  the  Palisade  Con- 
structlon  Company  as  a  laborer  in.  the  exca> 
vation,  through  rock,  of  a  sewer  trench,  was 
killed  by  the  explosion  of  a  blasting  charge. 
In  a  suit  brought  under  the  death  act,  Judg« 
ment  of  $400  was  recovered  against  the  em> 
ployer  In  the  Hudson  circuit  court,  and  Is 
now  before  us  on  writ  of  error. 

The  material  facts  connected  with  the  In- 
jury which  caused  the  death  of  Falcone  are 
as  follows:  The  construction  company,  as 
already  stated,  was  engaged  In  the  excavation 
of  a  sewer  trench  through  rock,  requiring 
blasting,  from  time  to  time,  with  dynamite. 
One  charge  failed  to  explode  as  intended,  and 
the  company's  foreman,  called  "Big  Jim,"  an 
Italian,  but  a  man  of  long  experience  In  the 
use  of  dynamite.  In  the  course  of  his  duty 
proceeded  to  uncover  the  charge,  so  as  to  re- 
move it  in  preparation  for  a' new  one.  l%e 
tools  be  used  were  a  "scraper"  and  a  "swab 
stick,"  being  those  habitually  used  by  all 
skilled  workmen  for  such  a  purpose,  and  the 
method  adopted  was  the  usual  one.  There 
is  no  question  but  that  "Big  Jim"  was  a 
skilled  and  careful  man,  and  was  working  a<y 
cording  to  the  approved  method;  but,  while 
he  was  thus  at  work  preparing  for  the  new 
cbarge^  the  old  cliarge  unexpectedly  ei^tlod- 
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ed,  killing  "Big  Jim"  talmselt  and  also  tlie 
plaintiff's  InteBtate,  who  was  at  work  in  the 
trench,  but  "down  In  the  deep  work"  on  a 
level  some  16  feet  lower,  and  18  feet  away 
from  the  bank  dividing  the  two  levels.  The 
plaintiff's  intestate  had  been  working  on  the 
sewer  about  a  week,  but  bad  worked  before 
that  on  sewers;  and  the  unezploded  Idast 
bad  been  in  place  four  days,  though  "Big 
Jim"  was  first  Informed  of  it  on  the  day  of 
the  accident  On  the  plaintiff's  case  it  ap- 
peared that  plaintiff's  Intestate  had  been  told 
by  the  "boss"  that  there  was  a  loaded  blast 
there. 

A  motion  to  nonsuit  was  made,  on  the 
grounds,  among  others,  first,  that  no  negli- 
gence of  the  defendant  was  shown;  secondly, 
that  the  negligence,  if  any,  was  that  of  a  fel- 
low servant;  third,  that  deceased  assumed 
the  risk;  fourth,  that  he  was  guilty  of  con- 
tributory negligence;  fifth,  that  no  pecuniary 
loss  to  next  of  kin  had  been  shown.  Two 
other  grounds  urged  were  that  there  was  no 
proof  either  that  "Big  Jim"  was  Incompetent, 
or  that  Improper  tools  were  supplied  by  the 
master.  As  to  these,  defendant  was  clearly 
right;  but,  as  plaintiff's  case  was  rested  on 
the  theory  of  putting  deceased  to  work  in  a 
dangerous  place,  or  creating  the  danger  after 
be  was  at  work  there,  without  giving  any 
warning,  they  need  no  discussion  here.  The 
motion  to  nonsuit  was  denied,  and  exception 
entered.  On  the  defendant's  case  evidence 
was  given  tending  to  show  that  deceased  had 
been  warned  generally  of  the  existence  of  the 
unezploded  blast,  and  had  told  one  of  his 
fellow  laborers,  on  the  morning  of  the  acci- 
dent, "Frank,  here  is  a  loaded  blast.  We 
have  got  to  look  oat."  At  the  conclusion  of 
the  evidence  a  motion  to  direct  a  verdict  for 
defendant,  on  the  same  grounds  as  were 
urged  for  a  nonsuit,  was  also  made  and  de- 
nied, and  the  case  submitted  to  the  jury,  wbo 
found  as  already  stated.  The  assignments  of 
error  present  the  same  points  as  those  dis- 
cussed in  the  motion  for  a  nonsuit  and  for 
a  direction. 

Whether  the  deceased  was  put  to  work  by 
the  master  in  a  dangerous  place,  or  the  place 
where  he  was  at  work  made  dangerous  by 
the  master,  was  in  our  judgment  clearly  a 
proper  question  for  submission  to  the  jury. 
If  the  work  of  uncovering  an  unexploded 
blast  was  inherently  dangerous,  and  defend- 
ant knew  or  should  have  known  it,  as  tlie 
jury  was  fully  justified  In  finding  on  the  evi- 
dence, then  Its  action  in  requiring  deceased 
to  work  within  range  while  "Big  Jim"  was 
attempting  to  prepare  for  a  new  blast,  and 
without  warning  deceased  of  the  danger,  was 
undoubtedly  such  as  .a  jury  might  properly 
consider  negligent. 

Nor  can  the  doctrine  of  fellow  servant  be 
invoked  In  this  case,  for  on  the  theory  just 
suggested,  It  was  not  the  negligence  of  "Big 
Jim"  in  doing  his  work,  but  the  doing  of  It  at 
all  that  constituted  the  danger  to  other  em- 
ployes, and  the  duty  of  the  employer  to  take 


care  to  guard  hts  servants  from  mmecessary 
risks  would  -seem  to  require  an  avoidance  of 
such  work  as  this  in  the  neighborhood  of 
other  workmen.  It  would  have  been  a  simple 
matter  to  withdraw  them  till  all  danger  was 
over,  as  is  always  done  when  a  blast  is  to  l>a 
Intentionally  exploded.  And  If  "Big  Jim" 
was  intrusted  with  discretion  as  to  the  time 
of  doing  this  work,  he  acted  in  choosing  that 
time  as  the  representative  of  the  master,  and 
for  his  negligence  in  that  regard  the  master 
would  be  liable.  Steamship  Co.  v.  Ingebreg- 
sten,  67  N.  J.  Law,  400,  31  Atl.  619,  51  Am. 
St  Bep.  604 ;  Burns  v.  Telegraph  Co.,  70  N.  J. 
Law,  745,  59  AU.  220,  592,  67  L.  E.  A.  056. 

The  question  of  assumption  of  risk  by  de- 
ceased is  more  difficult  but  resolves  Itself,  In 
our  view,  against  the  defendant  below.  If 
the  deceased  knew  of  a  special  danger  involv- 
ed In  working  so  close  to  the  unezploded 
blast  while  it  was  being  uncovered,  or  if  such 
danger  was  obvious  or  ascertainable  by  the 
exercise  of  reasonable  care  on  his  part,  be 
assumed  it,  and  his  administrator  could  not 
recover.  That  be  knew  of  the  existence  of 
the  unexploded  charge,  and  of  the  danger  in 
case  it  was  exploded,  is  clear ;  but  this  is  not 
the  same  as  saying  that  he  knew  the  danger 
involved  in  the  work  tliat  "Big  Jim"  was 
doing,  or  that  it  was  obvious  to  him  or  dis- 
coverable by  using  due  care.  There  Is  noth- 
ing to  show  that  he  had  ever  seen  or  heard 
of  such  an  operation  as  "Big  Jim"  was  en- 
g^ged  in,  or  that  he  had  any  fecial  reason 
to  fear  explosion  because  of  that  operation. 
And  the  moral  certainty  that  "Big  Jim"  him- 
self would  be  injured  or  killed  by  an  explo- 
sion under  those  circumstances,  as  in  fact 
happened,  may  well  have  led  deceased  to  be- 
lieve that  no  special  danger  inhered  In  the 
work,  especially  as  he'  was  some  distance 
away  on  a  much  lower  level,  and  was  killed, 
not  directly  by  the  explosion,  but  by  a  mass  of 
debris  falling  on  him. 

The  testimony  above  quoted,  as  to  what 
was  said  to  and  by  deceased  about  the  loaded 
blast,  was  before  the  jury,  who  had  to  pass 
on  its  meaning  on  indicating,  or  failing  to  In- 
dicate, knowledge  of  the  danger  on  his  part; 
and  the  court  below  correctly  charged  them 
that  "if  he  knew,  or  had  reason  to  know,  that 
the  place  where  he  was  going  to  work  that 
morning  was  a  dangerous  one  to  work  in  un- 
der the  circumstances,  and  if  they  believed 
that  he  knew,  at  the  time  he  went  to  work 
there,  that  the  man  who  was  known  as  "Big 
Jim,"  and  who  himself  was  killed,  was  en- 
deavoring to  take  this  charge  of  dynamite 
out,  and  that  he  had  reasonable  cause  to  be- 
lieve that  might  result  in  an  explosion,  or 
might  result  in  injury  or  death  to  him,  and 
he  nevertheless  saw  fit  to  go  to  work  there,  he 
could  not  come  Into  court  and  ask  for  dam- 
ages, and,  if  he  could  not,  neither  could  his 
administrator;  the  injury  having  resulted  in 
his  death."  We  think  that  this  question  of  as- 
sumption of  risk  was  properly  referred  to  the 
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ixiTj,  and  that  the  Instmctlons  above  quoted 
correctly  stated  the  law  applicable  to  the 
casfe 

As  to  contributory  negligence,  nothing  ap- 
peared which  Is  not  covered  by  the  discus- 
sion of  assumption  of  risk,  and  If  any  fair 
question  was  raised  on  this  score,  It  was 
proper  for  consideration  by  the  Jury.  Grl- 
maldl  T.  Lane,  177  Mass.  665,  S8  N.  B.  451. 

Lastly,  It  was  maintained  that  no  proof 
had  been  submitted  to  show  any  pecuniary 
damage  to  the  next  of  kin,  and  that  there 
should  therefore  have  been  a  nonsuit,  or  the 
verdict  for  the  plaintiff,  If  any,  should  have 
been  restricted  by  the  court  In  Its  charge  to  a 
nominal  amount  The  evidence  showed  that 
deceased  had  a  father  and  mother  In  Italy; 
that  he  earned  $1.75  a  day;  that  on  one  oc- 
casion his  parents  had  sent  a  message  to  him 
asking  for  money  to  help  support  them,  and 
that  |20  bad  then  been  remitted.  This  would 
seem  to  be  sufficient  to  Justify  the  Jury  In 
finding  the  existence  of  a  reasonable  expecta- 
tion of  pecuniary  benefit  by  the  continuance 
of  bis  life,  of  which  his  parents  had  been  de- 
prived by  his  death,  and  which  would  Justify 
more  than  a  nominal  verdict.  Batton  v.  Pub- 
lic Service  Corp.  (N.  J.)  69  Atl.  164. 

No  prejudicial  error  appearing  In  the  rec- 
ord, the  Judgment  will  be  afSrmed. 

OB  N.  J.  u  MO) 

ATLANTIC  CITY  t.  FRANCE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.) 

1.  muhicipai.     cobfobations  —  powebs  — 
Smoke  Ordinance. 

Where  a  city  charter  empowers  the  adop- 
tion of  ordinances  necessary .  and  proper  for 
the  protection  of  persona  and  property,  and  for 
the  preservation  of  the  public  health,  sufficient 
power  is  given  to  sustain  an  ordinance  directed 
to  the  suppression  of  the  emission,  from  smoke- 
stacks, of  dense  smoke,  containing  soot  in  suf- 
ficient quantities  to  fall  upon  the  surface  of  the 
ci^,  but  its  application  must  be  limited  to 
smoke  of  such  character  as  Invades  the  rights 
of  persons  and  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1339.]  . 

2.  CoNSTiTUTiONAi,    Law— Due    Pbooebs   or 
Law  —  Evidence  —  Violation  of  Obdi- 

KANCE. 

Before  a  conviction-  can  lawfully  be  had 
under  such  nrdinance,  the  invasion  and  injury 
most  be  determined  by  a  court  having  jurisdic- 
tion over  such  matters. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Atlantic  City  against  Adam  W. 
France.  Judgment  for  plaintiff  (affirmed  by 
Supreme  Court,  65  AtL  894).  Defendant 
brings  error.    Affirmed. 

C  L  Cole,  for  plaintiff  in  error.  Harry 
Wootton,  for  defendant  in  error. 

BBROEN,  J.  The  plaintiff  in  error  was 
convicted,  under  an  ordinance  of  Atlantic 
City,  of  being  "the  manager  of  an  Ice  plant, 
wittain  the  limits  of  AUanUc  City,  to  which 


was  attached  a  smokestack  connected  with  a 
furnace,  which  smokestack,  on  the  day  and 
days  aforesaid,  emitted  dense  smoke,  which 
contained  soot  In  sufficient  quantity  to  permit 
the  deposit  of  such  soot  on  a  surface  within 
the  limits  of  AtlanUc  City,  as  set  forth  in 
the  complaint"  The  proceedings  and  convic- 
tion were  removed  to  the  Supreme  Court  by 
certiorari,  where  the  Judgment  was  affirmed, 
and  the  judgment  of  the  Supreme  Court  is 
now  here  for  review. 

The  reasons  filed  in  the  court  below  to 
wblch  the  attention  of  this  court  was  di- 
rected are  as  follows: 

First  That  the  city  was  without  power 
to  pass  such  an  ordinance.  We  think  that 
section  15  (P.  L.  1902,  p.  296),  which  empow- 
ers a  city  council  to  adopt  such  ordinances 
"as  they  may  deem  necessary  and  proper 
for  the  good  government,  order,  protection 
of  persons  and  property,  'and  for  the  pres- 
'erratlon  of  the  public  health  and  prosperity 
of  such  city  and  its  Inhabitants,"  Is  suffi- 
ciently broad  and  comprehensive  to  sustain 
an  ordinance  directed  to  the  suppression  of 
such  use  of  a  smokestack  as  causes  to  be 
emitted  therefrom  smoke  containing  soot 
In  sufficient  quantities  to  create  a  nuisance 
when  deposited  within  the  limits  of  Atlan- 
tic City.  It  would  be  impossible  to  define 
in  an  ordinance  the  density  of  the  smoke,  the 
quantity  of  soot  to  be  deposited,  or  the  pre- 
cise effect  required  in  each  case,  to  consti- 
tute a  nuisance ;  but  we  think  that  the  cre- 
ation and  emission  of  dense  smoke,  contain- 
ing soot  In  sufficient  quantities  to  fall  upon 
the  surface  of  the  city  to  the  injury  of  per- 
sons, property,  and  the  public  health,  is  a 
wrong  which  the  powers  granted  to  the  city 
authorizes  It  to  suppress,  if  such  a  condi- 
tion would  be  a  nuisance  at  common  law. 
We  are  also  of  opinion  that  while  the  or- 
dinance is  somewhat  broad  In  its  terms,  its 
application  must  be  limited  to  smoke  of  such 
character  as  Invades  the  rights  of  persons 
and  property,  or  affects  Injuriously  the  pub- 
lic health  of  the  inhabitants  of  the  city,  that 
being  the  extent  of  the  powers  granted,  and 
that  before  a  conviction  under  It  can  be  law- 
fully had,  such  invasion  and  Injury  must 
be  shown ;  for  whether  in  a  given  case  the 
quantity  of  dense  smoke  emitted,  soot  de- 
posited, and  the  result  therefrom.  Is  an  in- 
vasion of  rights  and  property,  or  injurious 
to  health,  can  only  be  conclusively  determin- 
ed by  a  court  having  jurisdiction  over  such 
matters.  Hutton  v.  Camden,  39  N.  J.  Law, 
122-130,  23  Am.  Rep.  203.  The  present  case 
shows  that  the  property  of  the  complainant 
was  Injured  by  the  dense  smoke  and  soot 
emitted  from  defendant's  smokestack. 
■  Second.  That  the  city  has  no  iwwer  to 
adjudge,  as  a  nuisance,  the  emission  of 
smoke,  and  therefore  the  ordinance  was  un- 
reasonable and  void.  The  emission  of  smoke 
alone  Is  not  what  the  ordinance  is  aimed  at 
but  of  smoke  containing  soot  or  other  sub- 
stances. In  sufficient  quantities  to  permit  of 
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their  being  deposited  on  the  surface  of  the 
city,  and  which,  when  depoBlted  on  the  prop- 
erty of  a  citizen  In  sufficient  quantity  to 
damage  and  annoy  him,  thereby  becomes  in- 
trinsically such  a  nuisance  as  the  common 
council  has  a  right  to  prerent  and  suppress 
under  Its  general  powers.  "The  authority 
to  preserve  the  health  and  safety  of  the  in- 
habitants and  their. property,  aa  welj  as  the 
authority  to  prevent  and  abate  nuisances,  Is 
a  sufficient  foundation  for  ordinances  to  sup- 
press and  prohibit  whatever  is  Intrinsically 
and  Inevitably  a  nuisance."  1  Dill.  Mun. 
Corp.  i  379. 

Third.  That  the  ordinance  Is  unconstitu- 
tional, because  It  deprives  the  defendant  of 
his  property  without  due  process  of  law. 
Laws  and  ordinances,  relating  to  the  comfort, 
health,  and  good  government  of  the  Inhabit- 
ants of  a  city,  are  ordinarily  described  as 
"police  regulations,"  and,  though  they  may 
disturb  the  full  enjoyment  of  a  pergonal 
right,  are  constitutional,  notwithstanding 
they  do  not  provide  compensation  therefor; 
for  they  do  not  appropriate  private  prop- 
erty for  public  use,  but  merely  regulate  Its 
enjoyment  by  the  owner,  who  Is  supposed 
to  be  compensated  by  sharing  in  the  benefits 
which  such  regulations  are  Intended  to  se- 
cure. He  holds  his  property  subject  to  the 
restriction  that  he  must  so  use  it  as  not 
to  injure  another,  and  an  ordinance  'which 
80  controls  bis  use  of  it  that  it  shall  not 
prove  Injurious  to  his  neighbor,  or  the  in- 
habitants generally  of  the  municipality.  Is 
not  a  talcing  of  his  property  without  compen- 
sation. 

Fourth.  That  the  complaint  does  not  show 
that  the  prosecutor  had  any  control  over  the 
plant  or  building.  The  ordinance  is  directed 
against  the  owner,  agent,  manager,  lessee, 
or  occupant  of  any  building,  etc.  The  com- 
plaint charges  that  the  prosecutor  was  the 
owner  and  manager  of  the  building.  This 
we  thlnlE  is  sufficient  to  charge  that  be  had 
the  control  of  the  building.  An  allegation 
of  ownership  and  management  clearly  im- 
plies control. 

Fifth.  That  the  conviction  does  not  show 
that  the  prosecutor  bad  any  control  over 
the  building,  and  that  there  was  no  finding 
of  fact  that  the  soot  was  deposited  on  any 
surface  within  the  limits  of  Atlantic  City. 
The  finding  is  that  the  prosecutor  was  the 
manager.  This  Is  sufficient  to  bring  him 
within  the  class  described  In  the  ordinance, 
and  the  Judgment  fiirther  declares  that  the 
smokeetacic  emitted  dense  smolce  containing 
soot  In  sufficient  quantities  to  permit  the  de- 
posit thereof  within  the  limits  of  Atlantic 
City.  This  finding  is  all  that  the  ordinance 
fequires,  and  the  evidence  shows  was  based 
upon  proof  of  injury  to  property.  This  dis- 
poses of  all  the  reasons  assigned  which  wei^e 
argued. 

The  Judgment  of  the  Supreme  Court  will 
be  affirmed. 


OS  N.  J.  L.  89S) 
DENTZ  et  aL  v.  PENNSYLVANIA  B.  CO. 
(Court  ot  Errors  and  Appeals  of  New  Jersey. 
June  16,  1908.) 

1.  Collision— NEoi.ioEN0E—PBXSiruFTi0H8. 

Negligence  Is  not  to  be  presumed  from  the 
mere  fact  of  a  moving  I>oat  colliding  with  an- 
other moored  in  a  slip,  when  the  plaintiff's  case 
shows  several  acta  of  the  defendant  previous 
to  the  actual  collision,  all  of  which  tended  to  the 
result,  and  might  lie  found  to  be  explanatory  of 
it,  without  requiring  an  inference  of  negligence. 
Presumptions  in  favor  of  plaintiff  exist  only  in 
the  absence,  not  in  the  presence,  of  explanation 
by  him. 

[Ed.  Note<— For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Collision,  {  103.] 

2.  Neoligkwcb— "Res  Ipsa  Loquitub." 

Where  the  plaintiff's  case  shows  the  condi- 
tions under  which  an  accident  happens,  and  the 
question  is  raised  whether,  under  the  circum- 
stances specified,  the  conduct  of  the  defendant 
was  negligent,  the  rule  "res  ipsa  loquitur"  doea 
not  apply. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37.  Negligence,  H  218,  271.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  <3ounty. 

Action  by  George  H.  Dentz  and  others 
against  the  Pennsylvania  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

James  B.  Vredenburgb,  for  plaintiff  in  er- 
ror.  Davis  &  Hastings,  for  defendants  In 
error. 

BEROEN,  T.  The  plainttOs'  case  showed 
that  defendant's  tug  was  towing  a  lighter, 
loaded  with  350  tons  of  Iron,  from  Brooklyn 
to  the  New  Jersey  shore;  that  while  in  the 
East  river,  and  Just  off  the  slip  between  Piers 
4  and  6,  a  swell,  caused  by  a  passing  l>oat, 
caused  the  lighter  to  leak,  and  it  b^an  to 
fill  rapidly;  that  the  captain  of  the  tug.  in 
order  to  save  his  cai^go,  endeavored  to  beach 
the  lighter  by  entering  the  slip  between  the 
piers  mentioned,  in  which  was  moored  the 
plalntlfTs'  tug,  with  two  lighters  lying  be- 
tween it  and  Pier  8 ;  that  there  were  canal 
boats  in  the  slip  along  Pier  4,  nearly  opposite 
plaintiffs'  tug;  that  the  lighter  had  listed 
considerably  as  it  approached  and  entered  the 
slip,  though  the  situation  was  not  then  con- 
sidered dangerous ;  that  when  opposite  plain- 
tiffs' tug  the  Stem  of  the  lighter,  owing  to 
the  parting  of  a  hawser,  caused  by  the  great 
strain  it  was  under,  swung  off  slightly  from 
•the  tug,  whereby  the  whole  strain  was 
thrown  on  the  hawser  at  the  bow  of  the  tug, 
causing  a  greater  listing  of  the  lighter  to- 
wards the  tug,  creating  a  situation  In  which 
there  was  Imminent  danger  that  the  load  of 
iron  upon  the  lighter  would  slide  over  on  the 
tug,  and  sink  both  it  and  the  lighter;  that  at 
this  Juncture  the  captain  of  the  defendant's 
tug  ordered  the  hawser  cut,  and  when  this 
was  done,  the  tug  righted,  and  th^  load  of 
iron  on  the  lighter  slid  Into  the  water,  the 
result  being  that  the  side  of  the  lighter  to- 
wards piaintUCs*  tug  was  raised  out  of  the 


Digitized  by 


Google 


N.3) 


DENTZ  V.  PENNSYLVANIA  R.  <X). 


165 


-water,  and  the  lightn  cast  on  It,  canaing  it 
to  sink. 

On  this  state  of  facts  the  trial  conrt  charg- 
ed the  Jury  as  follows:  "Ordinarily  speak- 
ing, when  one  vessel  Is  tied  up  to  a  dock,  and 
a  tag  with  a  tow  collides  with  the  ressei 
which  is  tied  up  to  a  dock,  and  a  tug  with 
a  tow  collides  with  the  Tcssel  still  tied  up, 
the  presumption  is  that  there  was  some  negli- 
gence on  the  part  of  those  who  were  manag- 
ing the  tugboat  And  that  presumption 
would  seem  to  exist  In  this  case.  In  the  first 
instance,  and  I  think  you  are  entitled  to  start 
with  that  presumption."  To  thla  an  excep- 
tion was  taken,  and  error  assigned.  We 
think  that  under  the  circumstances  shown  In 
this  case  by  the  plaintiffs,  an  instruction  that 
the  jury  should  begin  their  consideration  of 
the  facts  with  the  presumption  that  the  de- 
fendant was  negligent,  from  the  mere  fact 
that  the  lighter  collided  with  plaintiffs'  tug, 
was  an  error  which  requires  a  reversal  of 
this  judgment  When  nothing  appears,  ex- 
cept that  a  Iwat  coming  into  a  slip  under  or- 
dinary conditions,  collides  with  another  moor- 
ed therein,  a  presumption  of  negligence  in  the 
operation  of  the  moving  boat  arises,  but 
where,  as  in  this  case,  the  plaintiffs  show  the 
conditions  under  which  the  accident  happen- 
ed, and  the  question  la  raised  whether,  under 
the  circumstances  specified,  the  conduct  of 
the  defendant  was  negligent  the  rule  "res 
ipsa  loquitur"  does  not  apply.  The  immediate 
cause  Of  this  collision  was  the  catting  of  a 
bawaer,  which  became  necessary  to  prevent 
the  sinking  of  defendant's  tug  and  the  prob- 
able loss  of  life.  By  the  plaintiffs'  case  it 
appeared  that,  unless  the  hawser  had  been 
cut,  the  lighter  would  have  sunk  and  carried 
defendant's  tug  down  with  it.  Whether,  un- 
der the  circumstances,  it  was  negligent  to 
bring  the  lighter  into  the  slip,  or  to  cut  the 
hawser  when  and  where  It  was  done,  cuiiic 
only  be  determined  by  considering  all  the  e-^ 
planatory  fkicts  introduced  by  plain M<r«. 
among  which  were  the  bringing  of  a  sinking 
lighter  into  the  slip;  the  parting,  under 
strain,  of  the  stem  hawser ;  the  not  keeping 
at  a  greater  distance  from  plaintiffs'  tug; 
and  whether  the  cutting  of  the  hawser  and 
the  releasing  of  the  lighter,  when  it  was 
abreast  ptalntlfFs'  tug,  was  necessary  to  save 
life,  or  justifiable,  if  defendant  had  not,  up  to 
timt  point,  been  n^llgent.  Each  of  theae 
acts  were  aids  to  the  collision,  and  were 
proven  by  plaintiffs  as  reasons  for  charging 
negligence,  and  in  explanation  of  alleged  neg-. 
Ilgent  conduct  which  went  beyond  the  mere ' 
fact  of  collision  as  a  presumption  of  negli- 
gence. The  plaintiffs  did  not  rely  upon  the 
presumption  of  negligence  arising  from  a  col- 
lision resulting  from  negligent  operation 
alone,  but  upon  cinramstances  entirely  aside 
from  it  which  contributed  to  that  end.  The 
collision  did  not  result  from  the  direct  opera- 
tion of  defendant's  tug,  but  because  of  the 
separation  of  the  tug  from  the  lighter  it  tiad 


In  tow,  and  whether  the  act  which  parted 
the  tug  from  the  lighter,  whereby  the  lighter 
collided  with  the  plaintiffs'  tug,  was  a  negli- 
gent one  depended  on  circumstances  proven, 
and  not  alone  upon  the  fact  of  the  collision. 
If  a  vessel,  lying  at  anchor  in  plain  view,  is 
run  Into  by  another — ^nothing  more  appearing 
—the  reasonable  presimiptlon  is  that  the  col- 
lision resulted  from  negligence  in  the  opera- 
tion of  the  moving  vessel;  but,  if  it  appear 
in  the  plaintiffs'  case  that,  while  the  moving 
boat  was  being  properly  navigated,  her  rud- 
der chains  suddenly  broke,  and  she  became 
unmanageable,  no  presamption  of  negligence 
in  the  operation  of  the  vessel  arises.  It  is 
only  where  the  cause  of  such  a  collision  re- 
mains, undisclosed  that  the  presumption  of 
negligence  exists.  Presumptions  exist  in  fa- 
vor of  the  plaintiff  only  In  the  absence,  not 
in  the  presence,  of  explanation  by  him. 

In  the  present  case  all  of  the  circumstan- 
ces proven  by  the  plaintiffs  as  the  basis  of 
the  alleged  negligence  were  submitted  to  the 
jury,  with  the  preliminary  Instruction  that 
they  were  to  start  with  the  presmnption  of 
defendant's  negligence.  The  facts  relating  to 
the  collision  were  practically  undisputed,  and 
If  the  accident  as  described  by  the  plaintiffs, 
justified  a  presumption  of  negligence,  the  de- 
fense was  deprived  of  the  benefit  of  the  con- 
sideration by  the  Jury  of  the  questions  wheth- 
er the  captain  of  defendant's  tug  failed  to  ex- 
ercise reasonable  care  and  skill  in  going  into 
the  slip;  was  there  so  great  an  emergency 
as  to  Justify  the  cutting  of  the  hawser?  did 
the  captain  exercise  reasonable  care  toward 
other  vessels  in  the  slip  in  taking  in  tbe  light- 
er? All'  of  these  acts  of  defendant's  captain 
tbe  plaintiffs  prove  as  showing  negligence, 
and  an  Instroction  that  negligence  muM  be 
presumed  from  the  collision,  necessarily  elim- 
inated from  the  consideration  of  the  jury  ev- 
ery explanatory  fact  offered  by  the  plaintiffs. 
If  negligence  is  to  be  presumed  tte  case 
should  have  ended  these  by  a  direction  for 
plaintiffs, '  because  nothing  remained  for  tbe 
juiy  to  pass  upon  other  than  the  question  of 
the  amount  of  damages,  for  the  testimony  on 
iMth  sides  was  substantially  tbe  same ;  and, 
if  a  presumption  of  negligence,  arising  from 
the  fact  of  the  collision,  remained  after  tbe 
plaintiffs'  explanation  of  the  manner  in  whioli 
it  happened,  it  was  of  no  advantage  to  the 
defendant  to  have  the  character  of  its  acts 
submitted  to  the  jury.  That  they  were  In 
fact  submitted  does  not  correct  the  wrong, 
for  tbe  burden  of  showing  negligence  is  on 
the  plaintiffs,  and  it  cannot  be  shifted. by 
raising  a  presumption  in  favor  of  the  piiin- 
tiffa,  on  evidence  which  the  conrt  submits  to 
the  Jury  for  the  purpose  of  permitting  it  to 
draw  an  inference  antagonistic  to  a  presump- 
tion raised  on  the  same  state  of  facts.  It  is 
putting  the  defendant  In  an  unfair  position, 
as  it  practically  reouires  him  to  overcome 
a  presumption  which  the  court  direct!)  "...> 
Jury  has  been  raised  out  of  the  very  testi- 
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mony  submitted,  and  upon  which  the  defend- 
ant relies  for  Its  exculpation. 

The  judgment  under  review  Is  reversed, 
and  a  venire  de  novo  ordered. 


(76  N.  J.  L.  86$) 

HINMON   V.    SOMERS    BRICK   CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  15,  1908.) 

1.  NuisANCBi— Actions— PLEADiifO—BiviDBHCB 
— Res  Ipsa  Loquitub. 

An  allegation  in  a  declaration  that  the  de- 
fendant "negligently"  allowed  noxious  fumes  to 
escape  from  its  factory  to  the  damage  of  plain- 
tifTs  crops  does  not  require  of  plaintiff  specific 
proof  of  the  precise  negligence  which  caused  or 
permitted  such  fumes  to  escape ;  for,  from  proof 
of  the  escape  of  noxious  fumes  and  consequent 
damage  therefrom,  negligence  will  be  inferred. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  8  114.] 

2.  Same— Fleadino  and  Pboof. 

The  operation  of  a  factory  in  such  manner 
as  to  constitute  a  nuisance  may  be  given  in  evi- 
dence under  an  allegation  that  it  was  "negli- 
gently" operated,  provided  the  other  allegations 
of  fact  make  out  a  case  of  nniiance  and  are 
supported  by  the  proof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  {  114.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  William  Hinmon  against  the 
Somers  Brlch  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Thompson  &  Cole,  for  plaintiff  in  error. 
Carrow  &  Kraft,  for  defendant  in  error. 

PARKER,  J.  The  plalnUlTB  declaration 
contains  six  counts,  all  precisely  alike  except 
as  to  time  of  commission  of  the  grievances 
complained  of.  The  first  count  alleges  that 
in  the  year  1900  the  defendant  company  own- 
ed and  operated  a  factory  for  making  brick ; 
tliat  plaintiff  worked  a  farm  adjoining  or 
near  to  defendant's  brick  works,  on  which 
farm  he  raised  fruit,  vegetables,  ete,  for 
profit;  and  that  during  the  months  of  May 
to  October,  inclusive,  the  defendant  "so  care- 
lessly, recklessly,  negligently,  and  Improperly 
manufactured  and  produced  said  burned  clay 
bricks  and  used  and'  operated  Improper,  in- 
sufficient, defective,  and  unfit  machinery,  ap- 
pliances and  apparatus  In  the  production, 
etc.,  that  by  the  carelessness,  etc.,  of  defend- 
ant, vast  quantities  of  *  *  *  destructive 
*  *  *  vapors,  gases,  fumes,  and  smoke 
were  permitted  and  allowed  to  and  did  es- 
cape," and  were  blown  from  the  works  of 
defendant  to  the  land  of  the  plaintiff,  and 
Injured  and  destroyed  his  crops,  fruits,  and 
trees.  The  other  counts  in  the  same  form 
are  for  similar  injury  in  the  years  1901  to 
1905,  inclusive.  At  the  trial  the  jury  found 
a  verdict  in  favor  of  the  plaintiff,  and  to  the 
judgment  entered  thereon  this  writ  of  error 
is  taken. 

A  number  of  assignments  of  error  appear 
In  the  record,  based  on  exceptions  sealed  at 
the  trial;    but  only  four  were  relied  on  at 


the  argumait  0£  these,  the  first  is  that  the 
court  refused  to  grant  a  motion  to  nonsuit; 
and  the  second,  that  the  court  refused  to  di- 
rect a  verdict  for  defendant  The  grounds 
of  both  motions  were  that  the  declaration 
was  based  on  negligence  in  operation  of  the 
plant  whereas  all  that  the  proof  tended  to 
show  was  that  gases,  etc.,  escaped  and  In- 
jured plaintiff's  crops,  without  anything  to 
indicate  negligence  In  permitting  such  gases 
to  escape  and  that  Some  specific  defect  in  the 
machinery  or  construction,  or  carelessness  in 
operation,  should  have  been  shown.  It  wQl 
be  observed  that  no  specific  duty  was  laid 
in  the  declaration  as  is  usual  and  convenient, 
though  unnecessary,  in  actions  based  on  pure 
negligence;  Breese  v.  Trenton  Horsb  R.  R. 
Co.,  62  N.  J.  Law,  256,  19  Atl.  204. 

That  the  brick  factory  if  so  inducted  as 
to  permit  the  escape  of  destructive  fumes  to 
the  injury  of  plaintiff's  land  was  a  nuisance 
for  which  a  private  action  at  law  will  He  is 
clear  (Roessler  Chemical  Co.  v.  Doyle,  73  N. 
J.  Law,  621,  64  Atl.  156) ;  and  though  It  was 
customary  in  actions  for  nuisance  of  this 
character,  such  as  a  slaughterhouse  or  candle 
factory.  In  the  old  precedents  to  allege  that 
the  defendant  "wrongfully  and  injuriously 
permitted  foul  odors  to  escape  (2  Chltty,  PL 
773,  774,  11  Am.  Ed.),  it  could  not  be  said 
at  the  i^esent  day  that  the  omission  of  those 
words  would  render  a  declaration  insufficient 
either  in  form  or  In  substance,  nor  that  the 
BubBtitutlon  of  the  word  "negligently"  makes 
the  escape  of  the  gases  any  the  less  a  nui- 
sance, or  puts  the  defendant's  duty  on  any 
different  basis.  One  who  operates  a  manu- 
facturing plant  liable  to  give  off  destructive 
fumes  that  will  injure  his  neighbor's  herbage 
must  as  the  trial  justice  properly  charged, 
so  use  it  as  not  to  occasion  unnecessary  dam- 
age ;  and  the  permitting  of  such  gases  to  es- 
cape in  quantities  sufficient  to  do  such  in- 
Jury  is  of  itself  the  negligence  which  results 
in  a  nuisance.  Apart  from  this,  however,  and 
taking  defendant's  theory  of  the  declaration, 
the  fact  that  such  gases  did  escai>e  (as  the 
Jury  found)  in  such  quantities  as  to.  do  great 
damage  to  crops,  spoke  'of  negligence  in 
operation  so  plainly  that  no  particulars  of 
such  negligence  were  called  for.  And  the  de- 
fendant's evidence .  tending  to  show  the  per- 
fect character  of  the  machinery  and  care  In 
operation  still  left  the  matter  open  as  a  jnry 
question,  especially  In  view  of  the  defendant's 
own  proof  that  another  brick  factory  con- 
structed and  operated  in  a  similar  manner  at 
another  place  was  quite  Innocuous ;  which  if 
true  only  emphasized  the  Inference  of  negli- 
gence from  the  escape  of  fumes  from  defend- 
ant's factory.  We  condtide,  therefore,  that 
there  was  no  material  variance  between 
pleading  and  proof;  no  surprise  to  defendant ; 
and  that  the  motions  to  nonsuit  and  to  direct 
a  verdict  for  defendant  were  properly  denied. 

With  respect  to  defendant's  claim  that  any 
damage  to  trees  should  have  been  excluded 
by  the  court  from  the  consideration  of  ttie 
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Jniy,  on  the  gronnd  that  there  was  no  evi- 
dence to  show  that  any  snch  damage  had  been 
done,  or  Its  extent,  it  is  sufficient  to  say  that 
on  examining  the  case  we  find  ample  testi- 
mony to  Justify  the  Jury  in  finding  the  exist- 
ence of  such  damage  and  its  extent,  and  In 
awarding  a  reasonable  sum  by  way  of  com- 
pensation therefor. 

The  last  point  urged  by  counsel  la  that  the 
court  should  have  chai;ged  as  requested  that 
plaintiff  below,  on  finding  his  crops  destroyed 
in  1900,  should  in  the  subsequent  years  have 
^  planted  something  else,  and  not  exposed  him- 
self to  probable  injury  by  planting  the  same 
kind  of  crop  that  bad  been  destroyed;  the 
theory  being  apparently  that  by  continuing 
such  crops  under  the  circumstances,  he  as- 
sumed the  risk  of  injury,  or  was  guilty  of 
contributory  negligence.  This  is  equivalent 
to  saying  that  plaintiff,  having  already  been 
Injured  by  an  unlawful  act  of  defendant's, 
amounting  to  a  nuisance  In  one  year,  was 
bound  to  assume  or.  anticipate  Its  repetition 
in  subsequent  years  and  regulate  his  planting 
accordingly.  We  see  no  force  in  this  propo- 
sition, and  think  the  request  was  properly 
denied. 

No  other  assignments  of  error  were  argued 
or  discussed  in  the  brief;  but  we  have  ex- 
amined the  remaining  ones  and  find  no  error 
ap];>earlng.  With  respect  to  the  last  one,  that 
the  court  erred  in  refusing  to  require  the 
jury  to  answer  certain  specific  interrogatories 
submitted  by  the  defendant  at  the  close  of 
the  case,  it  may  be  remarked  that  such  a 
practice,  while  not  illegal  and  often  of  prac- 
tical value,  is  entirely  discretionary  with  the 
court. 

The  Judgment  win  be  aflirmed. 


(76  K.  J.  li.  868) 
p.   BAIiliANTINB  ft  SONS  v.   PUBLIC 
SERVICE  CORP.  OF  NEW  JERSEY. 
(Supreme  Court  of  New  Jersey.    June  23, 1908.) 

Waters  Awn  Water  Ooubses— StrsTEBBANE-' 

Air  Waters— PoixunoN. 

If  a  landowner  accumulates  contaminating 
matter  upon  his  own  land,  and  negligently  per- 
mits it  to  percolate  through  the  soil  and  pollute 
a  neighbor's  well,  be  is  liable  for  the  injury. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  f  114.] 

(Syllabus  by  the  (Jonrt.) 

Action  by  P.  Ballantlne  &  Sons  against 
the  Public  Service  Corporation  of  New  Jer- 
sey. Verdict'  for  plaintiff.  Rule  to  show 
cause  discharged. 

Argued  February  term,  1908,  before  GAR- 
BISON,  SWAYZE,  and  TRENCHARD,  JJ. 

Pitney,  Hardin  &  Skinner,  for  plaintiff. 
Frank  Bergen  and  Richard  V.  Undabnry,  for 
defendant 

TRENCHARD,  J.  This  suit  is  brought 
by  the  plaintiff  to  recover  damages  for  the 
pcfllutlon  of  Its  wells. 

The  plaintiff  is  engaged  in  brewing  ale  and 
porter,  and  the  defendant  la  generating  gas 


on  adjoining  tracts  of  land  in  the  dty  of. 
Newark  along  the  Passaic  river.  In  the 
prosecution  of  its  business,  the  plaintiff  uses 
large  quantities  of  water  of  a  certain  degree 
of  purity  and  temperature  for  cooling  and 
other  purposes.  Since  1871  a  supply  of  wa- 
ter for  such  purposes  has  been  obtained  from 
two  wells  on  Its  premises,  one  a  dug  well, 
and  the  other  an  artesian  well.  The  entire 
output  of  both  wells,  about  7300  barrels 
a  day,  was  required  for  the  uses  of  the  brew- 
ery. The  water  from  these  wells  was  of  a 
uniform  temperature  and  unpolluted  until 
July,  1903,  except  that  for  six  months  or  a 
year  prior  thereto  it  had  given  off  a  per- 
ceptible gaseous  odor  which,  however,  did 
not  affect  its  usefulness  for  plaintiff's  pur-, 
poses.  Immediately  adjoining  plaintiff  on 
the  north  is  the  gas  plant  of  the  defendant, 
which  it  leased  from  its  predecessors  June 
1,  1903,  where  it  and  its  predecessors  man- 
ufactured '  two  kinds  of  Illuminating  gas — 
one  by  distillation  of  bituminous  coal  which 
It  and  Its  predecessors  have  manufactured 
since  1870;  the  other  by  a  combination  of 
superheated  steam  and  petroleum  oil,  which 
the  defendant  and  its  predecessors  have  been 
manufacturing  since  1887.  A  by-product  of 
the  manufacture  of  both  of  these  is  tar — 
that  resulting  from  the  manufacture  of  gas 
from  coal  being  called  "coal  gas  tar,"  and 
that  resulting  from  the  manufacture  of  gas 
from  petroleum  being  known  as  "oil  gas  tar," 
similar  but  readily  distinguishable  substan- 
ces. The  machinery  and  appliances  used  by 
the  defendant  in  the  manufacture  of  gas 
consist  essentially  of  retorts,  storage  tanks 
for  the  crude  oil,  cylindrical  holders  for  the 
gas,  and  tanks  for  the  storage  of  gas  tar 
pending  use  or  sale.  The  defendant  pro- 
duces on  its  premises  about  2,000  gallons  of 
gas  tar  a  day.  There  is  no  other  gasworks 
within  four  miles  of  the  plaintiff,  except  an- 
other plant  of  the  defendant  one  mile  dis- 
tant. 

On  July  23,  1903,  the  water  in  the  plain- 
tiffs wells  suddenly  became  polluted  with  oil 
gas  tar  In  lar^e  quantities  which  rendered  it 
useless  to  the  plaintiff.  By  reason  of  such 
pollution  of  its  wells,  the  plaintiff  expended 
large  sums  of  money  In  procuring  another 
supply  of  water,  and  to  recover  for  such  ex- 
penditures brought  this  suit  In  the  Supreme 
Court.  Upon  trial  at  the  E}8sex  circuit,  the 
jury  rendered  a  verdict  for  the  plaintiff  for 
$20,725.  The  only  reasons  requiring  consld-- 
eratlon  urged  by  the  defendant  why  a  new 
trial  should  be  granted  are,  first,  that  the 
trial  Judge  refused  to  direct  a  verdict  for 
the  defendant;  second,  that  the  verdict  Is 
against  the  clear  weight  of  the  evidence; 
and,  third  that  the  verdict  is  excessive.  We 
think  the  case  was  properly  submitted  to  the 
jury. 

It  Is  the  established  law  of  this  state  that, 
If  a  landowner  accumulates  contaminating 
matter  upon  his  own  land,  and  negligently 
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per mits  It  to  percolate  through  the  soil  and 
pollute  a  neighbor's  well,  he  is  liable  for  the 
injury.  Marshall  t.  Welwood,  38  N.  J.  liaw, 
339,  ?0  Am.  Dec.  391 :  Rlghter  t.  Jersey 
City  Water  Supply  Co.,  72  N.  J.  Law,  298, 
63  Atl.  6.  Such  was  the  rule  adopted  by  the 
learned  trial  Judge.  In  his  charge  to  the 
Jury  lie  plainly  rested  the  plaintiff's  right  to 
recover  upon  proof  of  negligence  upon  the 
part  of  the  defendant  In  allowing  tar  to  es- 
cape from  Its  premises  to  the  plaintifTs  wells. 

There  was  evidence  Justifying  the  Jury  in 
fln^g  that  tbie  tar  found  in  the  plaintiff's 
wells  came  from  the  adjoining  gas  works  of 
ttie  defendant  after  June  1,  1903.  The  fact 
that  the  gas  plant  had  been  operated  for  30 
years  without  injury  to  the  plaintiff  tended 
to  show  that  with  proper  care  no  injury 
would  have  occurred.  The  sudden  appear- 
ance of  oil  gas  tar  in  the  plaintifTs  wells  in 
July,  1908,  warranted  the  inference  that  a 
leak  had  occurred  subsequent  to  June  1> 
1903,  In  some  of  the  receptacles  In  which  the 
defendant  stored  its  tar  bearing  substances. 
It  was  not  lncuml>ent  upon  the  plaintiff  to 
show  by  proof  in  Just  what  receptacle  the 
leak  occurred.  These  receptacles '  were  ail 
in  the  possession  and  under  the  control  of 
the  defendant  and  wltliln  its  peculiar  knowl- 
edge. There  were  other  circumstances  that 
q>oke  of  negligence — the  iron  pipes  that  cour 
ducted  the  tar  to  the  storage  tanks  were  laid 
underground  where  they  were  liable  to  corro- 
sion, but  were  not  subject  to  inspection.  Aft- 
er the  pollution  they  were  examined  and 
some  of  them  were  renewed.  Three  of  the 
five  receptacles  for  tar  were  upon  made 
ground  and  were  built  of  concrete  under- 
ground, and  so  not  readily  subject  to  inspec- 
tion. After  the  pollution  these  tanks  were 
examined  and  two  of  them  were  lined  with 
steel.  An  old  gas  holder,  built  in  1870,  whose 
pit  was  designed  only  to  hold  water,  has  In 
later  years  l>een  used  as  a  relief  holder  for 
the  storage  of  gas  Impregnated  with  oil  gas 
tar,  which,  being  heavier  than  water,  would 
settle  to  the  bottom.  No  examination  was 
made  of  the  bottom  of  this  relief  holder  to 
ascertain  whether  it  was  impervious,  either  at 
the  time  of  its  changed  use  or  after  the  pollu- 
tion of  the  plaintiff's  weys  was  brought  to 
the  defendant's  attention.  From  such  proof 
negligence  may  be  Inferred.  EUnmon  v.  Som- 
ers  Brick  Co.  (decided  June  term,  1908,  of 
Court  of  errors  and  Appeals)  70  Atl.  166; 
Newark  Electric  Light  Co.  v.  Buddy,  02  N. 
J.  Law,  505,  41  Atl.  712,  67  L.  R.  A.  624,  af- 
firmed 63  N.  J.  Law,  857,  46  Atl.  1100,  67 
L.  R.  A.  624 ;  Bahr  T.  Lombard,  Ayres  &  Co., 
53  N.  J.  Law,  233,  21  Atl.  190,  23  Atl,  167. 
Under  these  circumstances  the  case  was  prop- 
erly submitted  to  the  Jury. 

The  defendant  put  l>efore  the  Jury  by  the 
testimony  of  experts  and  other  witnesses  the 
theory  that  the  tar  found  in  the  plaintitrs 
wells  came  from  the  Passaic  river,  where, 
prior  to  1887,  ooal  gas  tar  was  deposited  by 


the  predecessors  of  the  defendant,  and  was 
drawn  or  flowed  there  between  the  strata  of 
rock  which  dip  from  the  river  towards  the 
wells.  But  this  was  all  theory,  and  seems 
to  be  inconsistent  with  what  we  understand 
the  proof  shows  to  have  been  the  fact  that 
the  tar  in  plaintiff's  wells  was  oil  gas  tar. 
It  is  perhaps  nevertheless  true  that  there  was 
evidence  which  would  have  Justified  the  Jury 
in  adopting  this  theory,  and  thus  have  found 
for  the  defendant,  but  it  is  equally  true  that 
there  was  evidence  plainly  Justifying  them  in 
adopting  the  theory  of  the  plaintiff  that  the 
tar  was  negligently  permitted  to  escape  from 
some  one  or  more  of  the  tanks  or  appliances 
of  the  defendant  through  the  intervening 
soil  into  the  plaintiff's  wells.  The  Jury  after 
considering  all  of  the  evidence,  have  found 
for  the  plaintiff,  and  we  are  not  Inclined  to 
disturb  the  verdict  It  is  not  so  clearly 
against  the  weight  of  the  evidence,  if  at  all, 
as  to  Justify  us  in  so  doing. 

Nor  do  we  think  the  verdict  Is  excessive. 
It  appears  to  be  based  upon  testimony  with 
respect  to  reasonable  expenditures  that  the 
plaintiff  incurred  prudently  tmd  in  good 
faith  In  endeavoring  to  remedy  the  injury, 
and  was  confined  to  compensation  for  such 
expenditures  as  were  made  from  July  23, 
1903,  the  date  when  the  Injury  complained 
of  began,  to  August  23,  1906,  the  date  when 
this  action  was  begun.  We  cannot  say  that 
under  the  proof  this  verdict  shows  any  in- 
dication of  mistake,  prejudice,  or  partiality 
upon  the  part  of  the  Jury. 

The  rule  to  show  cause  is  discharged,  with 
costs. 


(76  N.  J.  L..  S8B1 

MIGANS  V.  JERSEY  CITY,  H.  &  P.  ST. 
RY.  CO. 

(Court  of  JE<rroFs  and  Appeals  of  New  Jersey. 
June  15,  1908.) 

1.  Stbeet  Rahaoads— Rights  iir  Hiohwat. 

The  general  principle  goveminK  the  rela- 
tion of  the  street  railway  to  the  travellne  public 
is  that  their  respective  rights  in  the  public  high- 
way must  be  exercised  by  each  of  them,  with 
due  regard  to  the  rights  of  the  other,  in  ■  rea- 
sonable and  duly  careful  manner. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads.  |S  190-193.] 

2.  Same— Neouqenck  07  Motobman— Ques- 
tion FOB  JUBY. 

If  the  evidence  sabmitted  to  the  Jury  will 
sustain  the  inference  that  the  motonnan  of  the 
defendant  company's  trolley  car,  as  be  approach- 
ed  the  crossing,  did  not  have  his  car  under  prop- 
er control,  in  view  of  the  conditions  within  hia 
observation,  the  question  whether  the  collision 
could  have  been  avoided  by  the  exercise  of  rea- 
sonable care  on  the  part  of  the  motorman  in  the 
operation  of  his  car  is  one  of  fact  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cant  Dif. 
vol.  44,  Street  Railroads,  {  253.] 

3.  Same— CoNTBiBUTOBT  Neolioenox. 

If,  from  the  testimony,  the  Jury  may  legiti- 
mately find  that  when  the  plaintiff  started  to 
drive  around  the  corner  into  the  street  near  or 
on  the  trolley  tracks  there  laid,  it  was  appar- 
ently safe  for  him  to  do  so  under  the  oonditiona 
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within  hia'  obMrvfttlott,  one  of  which  wa«  a  txol- 
ley  car  running  slowly  and  sufficiently  distant 
to  be  checked,  or,  if  need  be,  stopped  before  it 
■honld  reach  him,  the  question  of  the  plaintiff's 
contributory  necligeBce  is  for  tb«  Jury. 

[Ed.  Note.— For  casei  in  point,  see  Oent  Dig. 
ToL  44.  Street  RaUroada,  I  257.] 

(Syllaboa  by  the  Court.) 

Error  to  Supreme  Conrt 

▲ctltm  by  George  A.  Mlgans  against  the 
Jersey  City,  Hoboken  ft  Paterson  Street  Rail- 
way Company.  jTidgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

'William  B.  Gonrley,  for  plalntiH  in  error. 
Sllchael  Don,  for  defendant  in  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  under  review  a  Judgment  entered  In 
the  Supreme  Court  upon  a  verdict  of  a  Jury 
at  tbe  Passaic  circuit  in  favor  of  the  defend- 
ant In  error,  tbe  plaintiff  below.  Tbe  action 
was  one  of  tort  (or  negligence  The  proofs 
exhibited  that  the  plaintiff  was  the  driver  of 
the  ambulance  of  tbe  Paterson  Hospital, 
which  was  drawn  by  one  horse;  that,  in  an- 
swering a  call,  be  was  driving  tbe  ambulance 
down  Eighteenth  street,  toward  Park  avenue, 
which  is  traversed  by  two  parallel  tracks  of 
the  defendant  company  and  which  crosses 
Eighteenth  street  at  right  angles;  that,  as 
plaintiff,  with  his  horse  on  a  trot,  approached 
Park  avenue,  he  slackened  his  speed,  rang 
tbe  bell  on  the  ambulance,  and  was  looking 
to  see.  tf  his  way  was  clear,  and  was  listen* 
Ing  for  the  noise  or  bell  of  trolley  cars  on 
Park  avenue,  but  heard  none;  that,  when  be 
reached  a  point  where  he  could  see  up  Park 
avenue  which  was  about  .80  feet  from  the 
crossing,  he  saw  tbe  trolley  ear  of  the  defend- 
ant company  coming  on  his  left  hand,  and  he 
turned  his  horse  to  the  right,  to  go  around 
the  comer  into  Park  avenue;  tliat  the  mo- 
torman  suddenly  increased  the  speed  of  the 
car  as  he  came  towards  Eighteenth  street 
and  struck  tbe  dashboard  and  lamp  of  the 
ambulance,  threw  it  over  against  the  curb, 
and  injured  plaintiff;  that  both  streets  are 
narrow.  Eighteenth  street  being  30  feet  wide 
and  Park  avenue  38  feet  wide  from  curb  to 
curb. 

At  the  close  of  the  plaintiff's  testimony,  a 
motion  was  made  to  nonsuit  the  plaintiff  up- 
on two  grounds:  First,  tliat  there  was  no 
negligence  shown  on  tbe  part  of  the  defend- 
ant; and,  second,  that  the  plaintiff  was  guilty 
of  contributory  negligence.  This  motion 
was  denied  by  tbe  learned  trial  Judge,  and 
error  is  assigned  thereon.  We  think  that  the 
motion  was  properly  denied.  The  general 
principle  governing  the  relation  of  the  street 
railway  to  the  traveling  public  Is  that  their 
respective  rights  in  the  public  highways  must 
be  exercised  by  each  of  them,  with  due  re- 
gard to  the  rights  ot  tbe  other.  In  a  reason- 
able and  duly  careful  manner.  North  Jersey 
St.  By.  Co.  V.  Schwartji,  66  N.  J.  Law,  437.  40 
Atl.  683;  Conrad  v.  Elizabeth,  etc.,  Ry.  Co., 
70  N.  J.  Law,  676,  68  AtL  876.    With  respect 


to  the  negligence  of  the  defoidant,  besides  the  ' 
proof  already  referred  to,  there  was  testi- 
mony, which.  If  believed,  JnstiQed  the  Jury 
in  finding  .that,  when  the  car  was  about  130 
feet  away  from  the  point  of  tlie  accident,  the 
motorman,  then  nunlng  slowly  to  let  off  a 
passenger,  saw  the  plaintiff  approaching  the 
crossing;  and  that,  after  thus  seeing  the 
plaintiff,  the  motorman  suddenly  greatly  In- 
creased the  speed  of  his  car.  Under  these 
clrcumstanoes,  the  question  whether  the  oolll- 
slon  could  have  been  avoided  by  the  exercise 
of  reasonable  care  on  the  part  of  the  motor- 
man  in  the  operation  and  control  of  the  car 
was  one  of  (act  for  the  Jury.  Consolidated 
Traction  Co.  t.  Glynn,  59  N.  J.  Law,  432,  87 
Atl.  66;  Consolidated  Traction  Co.  t.  Haight, 
69  N.  J.  Law,  577,  ST  Atl.  185;  Zolpher  t. 
Camden  ft  Sutnirbsn  Ry.  Co.,  69  N.  J.  Law, 
417,  66  Atl.  249;  Searies  v.  Xnizabeth,  ete., 
Ry.  Co.,  70  N.  J.  Law,  388,  67  Atl.  184;  Con- 
rad V.  Elizabeth,  etc.,  Ry.  COL,  70  N.  J.  I4iw, 
676,  68  Atl.  876. 

On  the  question  of  the  alleged  contributory 
negligence  of  the  plaintiff,  besides  the  proof 
already  referred  to,  there  was  testimony 
which  admitted  the  finding  by  tbe  Jury  that, 
as  soon  as  the  plaintiff  reached  a  point  where 
he  could  see  up  Park  avenue,  he  saw  the  car 
about  130  feet  away  moving  slowly  and  saw 
the  motorman  looking  at  him  (tbe  plaintiff); 
that,  in  order  to  avoid  the  danger  of  attempt- 
ing to  cross  in  front  of  the  car,  the  plaintiff 
checked  his  horse  and  turned  to  the  tight  Into 
Park  avenue,  with  a  view  of  avoiding  the 
tracks;  tliat  In  making  the  turn  the  wagon 
swung  near  or  on  the  track  and  was  bit  on 
the  left-hand  side,  and  overturned  hy  the 
rapidly  moving  trolley  car.  Under  these  dp' 
cumstancest  the  Jury  might  legitimately  have 
found  that,  when  the  plaintiff  started  to  drive 
aroond  tbe  comer  Into  Park  avenue,  it  was 
apparently  safe  for  him  to  do  so  under  the 
conditions  within  his  observation,  one  of 
which  was  that  the  car  was  moving  slowly 
and  was  sulBciently  distant  to  be  checked,  or, 
if  need  be,  stopped  before  It  should  reach  blm. 
The  question  of  the  plaintiff's  negligence  waa 
therefore  for  the  Jury.  Consolidated  Trac- 
tion Co.  T.  Gbenowltta,  61  N.  J.  law,  654,  85 
Atl.  1067;  Earle  v.  Consolidated  Traction  Co., 
64  N.  J.  Law,  578,  46  Atl.  613;  Conrad  v. 
Elizabeth,  etc.,  Ry.  Co.,  70  N.  J.  Law,  676,  68 
Atl.  376. 

The  other  assignments  of  error  have  been 
examined,  with  the  result  that  no  error  la 
found. 

The  Judgment  below  Is  affirmed. 


(7S  N.  J.  X..  8W 
BICE  V.  HARRINGTON. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June   15,  1908.) 

Bills  aho  Notes— Holdkb  roa  Valdb— Bad 
Faith. 

Bad  faith,  not  merely  notice  of  susplidous 
circumstances,  must  be  brought  home  to  tbe 
holder  for  value  •(  a  negotiable  note  whoa* 
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rights  •cciued  before  maturity,  in  order  to 
defeat  bis  recovery  upon  the  note  on  the  ground 
of  fraud  in  its  inception. 

[Ed,  Note. — For  oases  in  point,  see  Gent.  Dig. 
vol  7,  Bills  and  Notes,  U  818-629.] 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Court,  Burlington  County. 

Action  by  Herbert  A.  Rice  against  R.  C. 
Barrington.  Judgment  for  plaintiff,  and  de- 
fendlmt  brings  error.    Affirmed. 

Jolm  W.  Wescott,  for  plaintiff  in  error. 
Fred  A.  Rex,  for  defendant  in  error. 

OABBISON,  J.  Tbis  writ  of  error  is 
brougbt  to  reverse  a  Judgment  entered  upon 
a  Terdlct  directed  for  tlie  plaintiff,  Herl)ert 
A.  Bice,  in  the  court  t>elow.  The  defendant 
was  B.  C.  Barrington,  and  the  note  upon 
wUcIi  the  action  was  brought  read  aa  follows: 
"J380.14.      Mount  Holly,  N.  J.,  Nov.  9, 1905. 

"Three  months  after  date  I  promise  to  pay 
to  the  order  of  Roger  Byrnes  three  hundred 
and  eighty  .14  dollars,  at  Mt  Holly,  value  re- 
ceived. B.  O.  Barrington." 

Indorsed: 
"Roger  Byrnes, 
"Dr.  H.  A,  Bice." 

Tbe  plaintiff  testified  that  be  bought  the 
aote  from  its  payee,  Byrnes,  before  maturity, 
to  wit,  January  8,  1906.  On  cross-examina- 
tion the  plaintiff  was  asked:  "Q.  Well,  yon 
bad  pnrchased  a  note  from  Mr.  Byrnes  before 
this  date,  whidi  you  bad  found  out  from  the 
party  had  been  fraudulently  obtained  from 
him,  had  yon  not?" 

This  question  was  upon  objection  over- 
ruled. The  overruling  of  this  question  is  tbe 
first  ground  assigned  for  error.  The  ruling 
of  the  trial  court  was  correct,  and  may  be 
supported  upon  any  of  several  grounds.  Tbe 
most  comprehensive  ground  for  sustaining  the 
ruling  is  that  the  fact  that  Rice  bad  found 
out  that  a  note  he  bad  previously  purchased 
from  Byrnes  had  been  fraudulently  obtained 
was  at  most  a  suspicious  circumstance  as  re- 
gards the  note  in  suit;  and  that  the  fifty- 
seventh  section  of  the  negotiable  instrument 
act  of  1902  (P.  L.  p.  593),  read  in  connection 
with  tbe  decisions  of  our  courts,  establishes 
the  rule  that  proof  of  circumstances  cal- 
culated merely  to  arouse  suspicion  will  not 
defeat  recovery  on  a  negotiable  note  taken  for 
value  before  maturity.  Bad  faith — 1.  e., 
fraud,  not  merely  suspicions  circumstances — 
must  be  brougbt  home  to  a  holder  for  value 
whose  rights  accrued  before  maturity  in  or- 
der to  defeat  his  recovery  on  a  negotiable 
note  upon  the  ground  of  fraud  In  its  incep- 
tion or  between  the  parties  to  It  Hamilton 
V.  Vought,  34  N.  J.  Law,  187;  Read  v.  Ab- 
bott, 45  M.  J.  303;  Aldricb  v.  Peckham 
(N.  J.)  68  At!.  345,  and  the  cases  there  cited. 

The  rule  thus  laid  down  covers  the  remain- 
ing assignments  of  error,  also;  for  they  all 
rest  upon  the  assumption  that  notice  of  sus- 
picious circumstances  Is  the  legal  equivalent 
of  proof  of  actual  fraud. 

This  disposes  of  tbe  assignments  of  error. 


At  the  very  close  of  the  trial,  counsel  wbo 
then  represented  tbe  defendant  made  a  mo- 
tion for  the  direction  of  a  verdict  for  the 
defendant,  upon  the  ground  that  the  plaintiff 
had  not  proved  his  title  to  the  note  because 
he  had  not  shown  that  the  name  of  tbe 
payee  that  appeared  to  be  indorsed  on  the 
note  was  the  writing  or  signature  of  Roger 
Byrnes.  The  trial  court  denied  this  motion, 
and  allowed  an  exception.  In  view  of  tbe 
decision  of  this  court  in  Beckley  v.  Evans, 
49  N.  J.  Law,  442,  8  Atl.  381,  and  the  rulings 
upon  evidence  made  in  tbe  pending  trial,  tbis 
motion.  If  well  founded  in  tbe  testimony, 
would  be  open  to  question.  The  denial  of  tbis 
motion,  however,  is  not  assigned  as  error. 
Indeed,  the  matter  Is  not  at  all  referred  to 
in  the  brief  of  counsel  for  tbe  plaintiff  in 
error,  which,  on  the  contrary,  speaks  of 
"Rice  being  tbe  regular  indorsee  of  these 
notes  from  Byrnes."  We  have,  therefore, 
not  considered  tbe  matter,  wblch  Is  men- 
tioned now  merely  to  guard  against  tbe  mis- 
apprehension that  the  course  thus  pursued  at 
the  trial  is  approved  as  to  an  indorsee  whose 
ownership  was  not  traced  through  proof  of 
tbe  indorsement  of  tbe  payee  of  tbe  note. 

Finding  no  error  upon  any  point  that  has 
l>een  assigned,  the  Judgment  of  the  circuit 
court  Is  affirmed. 

(76  N.  J.  L.  E42) 

RHOBOVSKY  v.  NEW  JERSEir  WORSTED 

SPINNING    CO. 
(Court  «f  Errors  and  Appeals  of  New  Jersey. 

June  IS,  190&) 

Mastbb  and    Sebvakt— Dott   or  Mastbb — 

Waskino  Sbbvant. 

The  duty  of  a  master  to  warn  a  servant  of 
peril  incident  to  the  employment  applies  to 
those  dangers  only  which  are  known  to  the 
master,  or  are  discoverable  by  him  in  the  ex- 
ercise of  reasonable  care. 

[E>1.  Note. — For  cases  in  point,  sfte  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  299.] 

(Syllabus  by  the  C!ourt.) 

Error  to  Supreme  Court 

Action  by  Joseph  Rhobovsky  against  tbe 
New  Jersey  Worsted  Spinning  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Reversed. 

Humphreys  ft  Sumner,  for  plaintiff  In  er- 
ror.   Lewis  A.  Allen,  for  defendant  In  error. 

yOORHEES,  J.  The  plaintiff  was  em- 
ployed by  the  defendant  for  the  first  time  on 
the  day  before  the  happening  of  the  accident 
which  is  the  subject  of  tbis  suit  He  was 
to  learn  to  run  a  spinning  machine.  He 
commenced  his  work  at  7  o'clock  in  the  morn- 
ing, and  was  told  to  watch  tbe  men  wbo  were 
operating  such  a  machine,  and  so  continued 
until  noon.  At  1  o'clock  on  tbe  same  day  be 
was  ordered  to  put  cylinders  and  weights 
into  a  mule  spinner,  a  new  machine,  which 
bad  never  heen  in  operation,  but  was  being 
set  up.  The  boss  told  him  to  go  under  tbe 
machine  and  put  in  the  weights.    He  crawled 
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under  It,  and  so  worked  until  6  o'clock  of  that 
evening.  The  next  morning  he  returned  to 
his  work  on  the  mule  spinner  at  7  o'clock, 
and  was  so  engaged  until  between  8:30  and 
a  quarter  to  9,  when  the  accident  happened. 
This  mule  spinner  has  a  movable  carriage 
some  one  hundred  feet  in  length,  designed  to 
move  inwardly  and  outwardly  to  and  from 
the  stationary  part  of  th^  machine.  The  ac- 
cident was  in  consequence  of  the  sudden 
movement  of  this  carriage  inwardly  without 
any  warning,  whereby  the  plalntifP  "was 
caught  while  so  at  work  between  the  station- 
ary part  of  the  machine  and  the  carriage, 
producing  the  injuries  which  are  the  founda- 
tion of  this  suit 

The  theory  upon  whi<^  tbe  action  Is 
brought  la  the  failure  of  the  defendant  to  in- 
struct the  plalntiCC  as  to  the  dangers  sur- 
rounding the  work,  and  in  directing  the 
plaintiff  to  go  under  the  machine  and  work 
t>etween  the  parts  whUe  the  machine  was  con- 
nected by  belts  and  pulleys.  The  plaintiff's 
evidence  showed  that  the  machine  was  a  new 
machine ;  that  he  was  told  to  go  under  it  and 
assist  in  setting  it  up  by  putting  in  the  cyl- 
inders; that  he  had  never  seen  such  a  ma- 
chine before,  and  that  all  the  time  that  he 
was  working  the  carriage  had  remained  sta- 
tionary; that  be  did  not  know  what  caused 
the  madiine  to  start.  A  motion  to  nonsuit 
was  refused.  The  uncontradicted  testimony 
of  the  defendant  showed  that  when  the  con- 
dition of  the  mule  spinner  was  last  observed 
at  8  o'clodk  on  the  morning  of  the  day  of  the 
accident,  and  about  an  hour  and  a  half  before 
the  accident  happened,  the  "brake"  was  set 
so  that  the  power  for  driving  the  carriage 
was  disconnected ;  and,  also,  that  the  driving 
belt  of  the  machine  was  on  the  loose  pulley. 
The  power  to  move  the  carriage  which  caus- 
ed the  injury  was  applied  thrqugh  a  belt  by 
means  of  a  tight  and  loose  pulley,  which  com-r 
municated  with  a  "clutch  and  cone"  friction 
appliance,  which  latter  was  controlled  by  an 
appliance  which  prevented  the  clutch  from 
closing  down  upon  the  cone,  called  in  the 
case  a  "brake."  The  evidence  also  showed 
that  while  either  of  these  conditions  pre- 
vailed— tBkt  is,  so  long  as  the  belt  was  on  the 
loose  pulley,  irrespective  of  the  condition  of 
the  brake,  or  so  long  as  the  brake  was  prop- 
erly set.  Irrespective  of  whether  the  belt  was 
on  the  kx)se  or  the  tight  pulley — the  carriage 
could  not  move  inwards.  In  other  words,  in 
order  to  move  the  carriage,  it  was  necessary 
that  two  conditions  should  concur:  First,  that 
the  belt  should  he  upon  the  tight  pulley; 
and,  secondly,  that  the  brake  should  also  be 
so  set  that  the  clutch  would  engage  the  cone. 
At  the  close  of  the  evidence  a  motion  to  di- 
rect a  verdict  for  the  defendant  was  refused 
by  the  trial  court.  The  Jury  found  a  verdict 
for  the  plaintiff,  upon  which  the  judgment 
under  review  was  entered. 

In  the  absence  of  notification  to  the  mas- 
ter of  the  employe's  Ignorance,  the  servant 


assumes  the  inherent  risks  of  the  employ- 
ment and  those  obvious  risks  which  the  law 
would  presume  he  ought  to  know.  Assum- 
ing, however,  that  in  tills  case  the  master 
had  implied  notice  of  the  ignorance  of  the 
plaintiff,  yet  the  plaintiff  cannot  rely  upon 
the  failure  of  the  employer  to  instruct  him. 
The  doctrine  of  Instruction  by  the  master 
does  not  extend  to  those  dangers  which  the 
employer  himself  cannot  be  deemed  to  have 
foreseen.  It  appears  that  this  machine  was 
In  its  normal  condition,  with  its  brake  set 
properly  to  maintain  the  carriage  In  a  state 
of  rest,  and  with  a  power  unapplied;  that  la, 
the  belt  was  on  the  loose  pulley  and  the 
clutch  was  disengaged  from.' the  cone,  each 
designed  to  prevent  movement  of  the  ma- 
chine. While  the  brake  and  belt  were  in  this  . 
condition  there  was  no  movement  of  the 
machine  to  be  expected  or  danger  to  l)e  ap- 
prehended. No  abnormal  condition  of  the 
machine  was  shown,  and  it  cannot  be  said 
that  the  master  should  have  foreseen  any 
danger  in  this  particular  so  as  to  charge 
him  with  negligence  in  not  giving  warning 
to  the  employe.  Such  being  the.  case,  the 
place  where  the  plaintiff  was  sent  was  not 
one  of  peculiar  danger.  There  was  no  dan- 
ger attendant  upon  the  working  under  this 
machine  which  was  reasonable  to  be  appre- 
hended by  any  one.  Hence  the  duty  to  warn 
did  not  arise.  Shearman  3t  Redfleld  on  Neg- 
ligence, 185-203 ;  Wagner  v.  Jayne  Chemical 
Co.,  147  Pa.  475,  23  Atl.  772,  30  Am.  St  Rep. 
74S.  It  must  be  conceded  that.  If  the  ma- 
chine from  previous  operation  had  shown  a 
tendency  to  start  suddenly,  even  then  some- 
thing in  the  nature  of  scienter  should  have 
been  proved.  Bleu  v.  Unger,  64  N.  J.  Law, 
S96,  46  Atl.  593.  A  fortiori  was  It  necessary 
to  prove  circumstances  to  the  knowledge  of 
the  master  likely  to  make  the  carriage  a 
dangerous  agency  when  the  power  was  thus 
doubly  shut  off  from  It  The  evidence  left 
in  doubt  and  did  not  explahi  what  caused 
the  machine  to  move.  If  It  arose  from  a  de- 
fect in  the  mechanism,  it  should  have  been 
pointed  out,  but  this  was  not  done.  If  it 
was  the  result  of  human  agency,  then.  If  It 
was  the  hand  of  a  stranger  which  set  It  In 
motion,  the  master  would  not  be  liable.  If 
it  was  the  act  of  a  fellow  employe  in  like 
manner,  no  liability  could  be  visited  upon 
the  master.  On  this  latter  subject  the  case 
of  SIddall  V.  Pacific  Mills,  162  Mass.  878,  38 
N.  E.  969,  is  instructive.  It  was  there  said: 
"It  was  negligence  of  such  a  kind  that  no 
instruction  which  the  defendant  could  have 
given  the  plaintiff  in  regard  to  the  method  of 
doing  his  work  would  have  been  likely  ma- 
terially to  diminish  the  risk  of  injury  from 
It  The  risk  of  injury  from  negligence  of 
his  fellow  servant  is  one  which  an  employe 
assumes  by  virtue  of  his  contract  to  engage 
in  the  service,  even  though  neither  he  nor 
his  employer  can  foresee  the  dangers  which 
may  result  from  such  negligence.  Ordinari- 
ly the  employer  is  not  called  upon  to  Instruct 
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a.  young  and  Inexperienced  person  in  regard 
to  dangers  which  can  only  result  from  the 
negligence  of  fellow  serranta.  It  ia  not  to 
be  presumed  that  others  will  neglect  their 
duties,  and  a  boy  cannot  expect  to  be  lo- 
Btructed  as  to  what  to  do  in  a  situation 
which  Is  not  to  be  expected  In  the  ordinary 
course  of  the  business,  and  which  can  only 
exist  through  the  fault  of  another.  But  If 
we  assume  in  favor  of  the  plaintiff,  without 
deciding,  that  the  risk  of  particular  dangers 
from  this  cause  may  sometimes  be  so  great, 
and  so  obvious  to  the  employer,  that  be 
ought  to  give  an  Inexperienced  boy  warning 
and  Instructions  In  regard  to  them,  he  Is 
called  upon  to  do  so  only  when  he  himself 
ought  reasonably  to  anticipate  them,  and 
when  his  instruction  would  be  likely  materi- 
ally to  diminish  the  danger  to  his  employ& 
In  the  present  case  there  is  no  evidence  to 
warrant  a  finding  that  he  owed  the  plaintiff 
such  a  duty.  The  danger  of  such  an  injury 
was  very  remote  and  Improbable.  It  could 
only  come  from  negligence  which  the  em- 
t>Ioyer  had  no  reason  to  expect"  So  here  it 
cannot  be  said  that  the  master  ought  rea- 
Bonably  to  have  anticipated  that  the  car- 
riage, secured  as  it  was  by  two  appliances 
designed  for  the  purpose,  was  likely  to  move, 
or  could  move  except  by  reason  of  unwar- 
ranted Interference  not  to  be  presumed.  Nor 
is  it  clear  under  the  circumstances  of  this 
case  what  instruction  the  master  could  have 
given  which  would  have  been  effectual  to 
guard  the  servant  But  the  plaintiff  in  his 
proof  has  not  sustained  the  burden  which 
the  law  casts  ui)on  him.  In  Suburban  Elec. 
Co.  T.  Nugent,  68  N.  3.  Law,  658,  34  Atl. 
1069,  82  L.  B.  A.  700,  It  is  said:  "The  plain- 
tiff must  do  more  than  show  possible  re- 
qiwnslbllity  of  the  defendant,  and,  in  the 
absence  of  direct  evidence,  he  must  show 
such  circumstances  as  would  Justify  the  In- 
ference that  the  injury  was  caused  by  the 
defendant's  wrongful  act  and  exclude  the 
idea  that  it  was  due  to  a  cause  with  which 
the  defendant  was  unconnected."  There  was 
no  direct  evidence  as  to  what  caused  the  In- 
Jury,  and  the  plaintiff  by  failing  to  exclude 
other  possible  causes  for  which  the  master 
would  not  be  responsible  has  simply  left  it 
to  t>e  conjectured  by  the  Jury  that  the  de- 
fendant was  responsible. 
The  Judgment  should  be  reversed. 


OS  N.  J.  !>.  8SZ) 

BROWN  V.  THOMPSON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  16,  1008.) 

Fauss  Iufbisonkxmt— Evidinos— Davaoes— 

MmOATION. 

Where  an  abutting  owner  was  arrested  for 
resisting  the  cuttizig  ol  her  sidewalk,  aad  sued 
a  street  commmissioner  for  causing  her  arrest, 
it  is  comi>etent  for  the  purpose  of  mitigating 
punitive  damages  to  show  that  the  commission- 
er thought  tut  the  cutting  of  the  pavement 


was  necessary  to  the  proper  execution  of  a 
street  paving  contract. 

[Ed.  Note.— For  cases  in  jMlnt,  see  Gent  Dig, 
vol.  23,  False  Imprisonment  i  107.] 

(Syllabus  by  the  Court) 

Brror  to  Supreme  Court 

Action  by  Mary  W.  Brown  against  Nathan- 
iel K.  Thompson  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  B«- 
versed. 

James  0.  (Connolly,  for  plaintiffs  in  error. 
Samuel  Eallscb,  for  defendant  In  error. 

EEBD,  J.  In  January,  1004,  the  common 
council  of  the  city  of  Elizabeth  passed  an 
ordinance  ordaining  that  Front  street  should 
be  paved  from  Broadway  <to  Bond  street  and 
that  the  work  should  be  done  under  the  sup- 
ervision of  the  street  commissioners,  accord- 
ing to  the  proyislons  of  the  city  charter  and 
ordinances.  The  ordinance  was  duly  pub- 
lished, and  notices  of  sealed  proposals  to  do 
the  work  duly  given,  and  the  contract  was 
awarded  to  one  McGloud,  who  entered  Into 
a  contract  on  June  15,  1904,  to  execute  the 
work. 

On  July  80,  1904,  in  the  course  of  execut- 
ing the  work,  the  foreman  of  the  contractor 
reached  a  point  where  the  property  of  the 
plaintiff  fronted  on  Front  street  a  distance  of 
175  feet  The  city  engineer  had  marked 
with  chalk  lines  the  limits  of  the  improve- 
ments, and '  those  chalk  marks  included  a 
few  inches  of  the  then  existing  sidewalk  In 
front  of  the  plalntifTs  property.  When  the 
foreman  and  his  workmen  proceeded  to  cat 
away  the  portion  of  the  sidewalk  outside  of 
the  chalk  line,  the  plaintiff  resisted.  She 
seized  the  Implements  of  the  workmen,  and 
placed  her  person  upon  the  pavemeht  at  the 
point  of  the  cutting,  so  that  the  work  oould. 
not  be  prosecuted  without  the  physical  remov- 
al of  the  plaintiff.  A  communication  was  sent 
to  police  headquarters,  but,  before  the  police 
arrived,  Mr.  Thompson,  the  street  commis- 
sioner, aiH>eared.  He  held  a  conversation 
with  Mrs.  Brown,  the  plaintiff,  and  tried  to 
persuade  her  to  abandon  her  physical  re- 
sistance to  the  progress  of  the  work,  and  ex- 
plained to  her  that  her  sidewalk  was  too 
far  out  into  the  street  The  plaintiff  refused 
to  desist,  and  then- Thompson  telephoned  to 
the  chief  of  police,  or  to  Oapt  O'Leary,  til- 
ing him  that  the  workmen  on  the  street 
would  have  to  be  protected.  Subsequ^itly, 
(^pt  O'Leary,  of  the  police  force,  arrived, 
and  held  a  conversation  with  the  plaintiff, 
advising  her  to  seek  redress  by  suing  the  city; 
but  the  plaintiff  still  persisted  in  obstructing 
the  work.  The  occurrence  in  the  street 
naturally  attracted  a  small  crowd.  The 
plaintiff  was  told  that  she  would  be  arrest- 
ed, and  was  requested  to  go  voluntarily  with 
the  police  officer.  This  she  refused  to  do. 
and  she  was  placed  in  the  patrol  wagon  anci 
taken  to  the  police  headquarters,  where  she 
was  confined  for  four  or  five  hours  and  then 
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discharged.  The  plaintiff  thereafter  Inranght 
this  action  against  five  defendants,  and  the 
trial  resQlted  in  a  verdict  against  Thompson, 
the  street  commissioner,  and  Capt.  O'Leary, 
captain  of  the  police  force.  Thompson  filed 
a  plea  of  the  general  issue  and  O'Leary  an 
additional  plea  of  Justification.  The  latter 
plea  set  up  that  the  plaintiff  was  disorderly, 
and  was  committing  a  breach  of  the  peace 
and  upon  a  public  street,  and  interfering  with 
and  obstructing  the  workmen  and  contractor 
employed  therein,  and  that  the  defendant, 
being  a  peace  officer,  to  preserve  the  peace, 
took  her  Into  custody  and  carried  her  to  a 
police  justice,  and  there  inreferred  a  com- 
plaint against  her  of  disorderly  conduct  Up- 
on the  trial  of  the  cause,  the  jury  was  left 
firee  to  find  not  only  compensatory,  but  also 
pnnitlTe,  damages,  and  the  jury  found  against 
the  commissioner  and  Capt  O'lieary  damages 
to  the  amonnt  of  |2,000. 

In  the  course  of  the  trial  the  defendants 
offered 'In  eTldence  the  ordinance  directing 
the  paving  of  Front  street;  the  statutory 
notice  of  intention,  and  the  contract  entered 
toto  between  the  city  and  McOloud  to  pave 
Front  street  They  offered  In  evidence  the 
fact  that  the  city  engineer  bad  drawn  chalk 
lines  npon  the  pavement  of  the  plaintiff. 
The  engineer  was  then  asked  bow  far  In 
from  the  curb  line  he  put  the  c^alk  marks, 
and  he  proceeded  to  explain  how  he  had 
placed  the  marks.  He  was  then  asked  this 
question:  "Could  the  contract  awarded  to 
Brennan  &  McGlond  have  been  performed 
bi  accordance  with  Its  terms.  If  the  workmen 
were  not  allowed  to  cut  away  a  portion  of 
the  sidewalk  according  to  the  lines  laid  down 
by  you  for  the  contractor?"  This  question 
was  overruled;  and  we  think  erroneously. 
It  Is  true  the  question  was  not  framed  so 
as  to  elucidate  whether  the  line  marked  was 
the  true  line  of  the  street,  or  whether  it  es- 
tablished the  dividing  line  between  the  side- 
walk and  the  street,  or  whether  there  exist- 
ed the  right  or  custom  in  paving  the  street 
to  alter  the  curb  lines  to  conform  to  the  re- 
quirements of  the  paving  work.  Neverthe- 
less, we  think  the  question  relevant  upon  the 
point  whether  the  defendants  acted  in  good 
faith  or  maliciously.  For  If  it  bad  appear- 
ed to  Thompson,  the  commissioner  under 
whose  supervision  the  work  was  done,  that 
the  intrusion  upon  the  sidewalk  was  unneces- 
sary for  the  execution  of  the  work  in  hand, 
it  might  be  Inferred  that  his  calling  In  the 
police  to  detain  Mrs.  Brown  while  her  side- 
walk was  uimecessarily  mutilated  was  a 
malicious  act;  while,  on  the  other  hand.  If 
it  appeared  to  him  that  such  Invasion  of  the 
sidewalk  was  necessary  to  the  execution  of 
the  contract  work,  no  such  Inference  would 
arise.  For  this  reason,  the. judgment  should 
be  reversed.  Upon  the  other  questions  in 
the  case,  there  being  no  exceptions  to  the 
charge  other  than  to  the  refusal  to  charge 
these  specified  requests  as  framed,  no  opinion 
is  expressed. 


m  N.  J.  L.  MO 
OEBHABDT  v.  BOBTTGEB. 
(Court  of  Skrors  and  Appeals  of  Mew  Jeney. 
June  15,  1908.) 

1.  Afpeax,  and  Erbob— Objections  in  Tbiai> 
CouBT— SunnciENcY  or  Exceptions. 

Exceptions  taken  at  the  trial  must  be  gnffi- 
cientljr  specific  and  precise  to  direct  the  judge's 
attention  to  the  exact  point  objected  to,  other- 
wise they  cannot  be  reviewed  by  an  appellate 
oonrt 

[Ed.  Mote. — For  cases  in  point,  see  Cent  Dig, 
vol.  2,  Appeal  and  Error,  (i  1620-1630.] 

2.  EXoipnoMB,  Biix  oi^-SurFioEBNcr— Facts 
Not  Shown  by  Recobd. 

A  bill  of  exception  in  an  action  to  recover 
for  use  and  occupation  of  land,  reciting  tltat 
"plaintiff,  after  toe.  close  of  defendant's  case, 
moved  tiiat  a  verdict  be  directed  for  plaintiff 
t>ecause  it  undisputedly  appeared  that  defendant 
had  occupied  and  nsM  as  tenant  the  property 
of  plaintiff,  which  motion  the  judge  denied, 
witnout  alleging  any  facts  to  show  tnat  defend- 
ant liad  used  and  occupied  plaintifTs  property 
aa  a  tenant,  aside  from  the  mere  assertion  of 
that  fact  by  counsel,  was  insufficient  to  pre- 
sent the  correctness  of  the  order  for  review. 

[Ed.  Note. — For  cases  in  point,  se*  Cent  Dis. 
vol.  21,  Exceptions,  BiU  o(  fi  8-12.] 

3.  Sahe. 

A  bill  of  exception  in  an  action  to  recover 
for  the  use  and  occupation  of  land  directed  at  a 
charge  that  the  question  for  the  jury  to  decide 
was  whether  the  land  was  intended  to  be  in- 
cluded in  property  originally  leased  by  plaintiff 
to  defendant  was  insufficient,  where  there  was 
nothing  in  the  bill  to  show  whetlier  or  not  the 
land  was  incloded  in  the  property  covered  by 
the  lease. 

[Ed.  Note.— For  cases  in  point,^  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  H  8-12.] 

4.  Sahx. 

In  an  action  for  nse  and  occupation,  where 
defendant  claimed  to  hold  under  a  lease  from 
defendant,  a  bill  of  exceptions  directed  at  a 
charge  that  it  was  a  question  for  the  jury  to 
decide  whether  plaintiff  put  defendant  in  pos- 
session of  the  property  when  the  lease  was 
made,  and,  if  so,  there  could  be  no  recovery, 
was  insufficient  where  no  facta  were  set  up 
in.  the  bill  from  which  it  could  be  determined 
whether  the  instruction  was  erroneous. 

[Ed.  Note.— For  cases  in  iraint  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  oC  M  8-12.] 

5.  Usa   AND    OcouPATioN— TbiaI'— QtncsnoiT 

FOB  JCBT. 

In  an  action  for  use  and  occupation  under 
1  Gen.  St.  18^  p.  1915,  S  3,  providing  that  it 
shall  be  lawful  for  a  landlord,  where  the  agree- 
ment is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  his  land  held  or  occapied  by 
another,  where  it  appeared  that  there  was  a 
lease  stipulating  a  certain  compensation  for  the 
use  and  occupation  of  some  lands,  but  the  evi- 
dence left  it  in  doubt  whether  the  lands  to  which 
the  action  related  were  covered  by  the  lease, 
though  defendant  was  put  in  possession  of  the 
lands  at  the  making  of  the  lease,  a  charge  that 
it  was  for  the  jury  to  decide  whether  the  land 
was  intended  to  be  included  in  the  property 
originally  leased,  and  whether  plaintiff  put  de- 
fendant in  possession  of  the  property  when  the 
lease  was  made,  in  which  case  there  could  t)e 
no  recovery,  was  proper,  since  the  fact  that 
defendant  was  put  in  possession  of  the  lands  in 
question  when  the  lease  was  made  rebutted  any 
presumption  that  he  agreed  to  par  for  their 
use  anything  beycaid  the  rent  provided  by  the 
lease. 

Error  to  Supreme  Court 
Action   by    Samuel    P.    Gerhardt  against 
Abnibam  G.  Boettger  to  recover  for  tbe  use 
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and  occupation  of  land.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

William  M.  Clevenger,  for  plaintiff  In  er- 
ror.   Clarence  L.  Cole,  for  defendant  in  error. 

VROOM,  3.  The  action  is  to  recoyer  for 
the  use  and  occupation  from  NoTember  1, 
1899,  until  October  1,  1904,  of  a  lot  of  land 
in  Atlantic  Cit7,  and  described  In  the  first 
count  of  the  declaration  as  being  on  the 
nottii  side  of  Arctic  arenue,  beginning  20 
feet  east  of  the  east  line  of  Moore  street  and 
fronting  50  feet  on  Arctic  avenue,  and  being 
85  feet  In  depth.  The  declaration  contains 
a  special  count  alleging  the  Indebtedness  of 
the  defendant  for  the  use  and  occupation  of 
said  premises),  and  his  failure  to  pay  for  the 
same  in  disregard  of  his  promises,  and  also 
a  second  count  containing  the  common  money 
counts  in  assumpsit  The  defendant  pleaded 
nil  debet  to  the  first  ground  above  stated, 
and  also  a  special  plea  that  the  plaintiff 
"on  the  80th  of  October,  1899,  by  writing  un- 
der seal,  etc.,  granted  and  demised  to  de- 
fendant certain  premises,  described  as  being 
a  store  dwelling  and  bakehouse  and  ovens, 
known  as  711  Arctic  avenue,  In  Atlantic  City, 
with  the  appurtenances,  for  the  term  ot  five 
years  from  the  1st  of  November,  1899,  at 
tile  yearly  rental  or  sum  of  $1,000,"  and  that 
thereupon  the  plaintiff  put  defendant  in  pos- 
session of  the  premises  described  In  said 
le'ase,  which  premises  so  described  and  which 
plaintiff  put  defendant  in  possession  include 
the  premises  described  In  the  declaration,  for 
which  possession  the  defendant  paid  to  the 
plaintiff  the  rent  by  him  agreed  to  be  paid, 
and  that  thereafter,  on  the  2Cth  of  October, 
1901,  the  plaintiff  by  lease  in  writing  under 
seal  granted  and  demised  unto  the  defend- 
ant "the  some  store,  dwelling,  bakehouse  and 
ovens,  located  at  711  Arctic  avenue,  and  on 
the  land  described  In  lease  between  the  par- 
ties hereto,  dated  October  30,  1899,  and 
which  the  said  Boettger  used  and  occupied 
by  virtue  thereof,  from  the  1st  day  of  No- 
vember, 1809,  to  the  1st  day  of  November, 
1904,  at  the  rent  of  $100,  to  be  paid  in  ad- 
vance," which  premises  so  described  include 
the  premises  described  in  the  declaration, 
for  which  the  defendant  paid. the  rent  agreed 
to  be  paid,  and  surrendered  the  possession  of 
the  premises  at  the  end  of  the  term  tliereln 
mentioned.  To  the  second  count  la  the  dec- 
laration the  defendant  pleaded  the  g«ieral 
issue.  The  replication  of  the  plaintiff  to  the 
special  plea  averred,  first,  that  the  writing 
of  October  30, 1899,  did  not  include  the  prem- 
ises described  in  the  plaintiff's  declaration, 
nor  was  the  plaintiff  placed  In  possession  of 
the  said  premises  by  the  plaintiff,  and,  sec- 
ondly, that  the  writing  dated  October  28, 
1904,  did  not  include  the  premises  describ- 
ed in  the  plaintiff's  declaration. 

At  the  trial  the  defendant  Introduced  in 
evidence  the  two  leases,   which  Were  sub- 


stantiaUy  In  form  aa  described  in  the  special 
plea.  The  evidence  disclosed  that  the  plain- 
tiff rented  to  the  defendant  the  property  in 
Atiantic  City,  20  feet  by  85  feet,  at  the  cor- 
ner of  Moore  street  and  Arctic  avenue,  to- 
gether with  the  property  65  feet  by  100  feet, 
containing  a.  bakehouse  and  stables,  by  the 
lease  dated  November  1,  1899,  and  that  the 
defendant  went  Into  possession  of  the  lot  30 
feet  by  85  feet  which  stands  at  the  side  of 
the  bakehouse,  and  started  to  use  that  lot 
from  the  beginning  and  continued  In  posses- 
sion of  it  until  December  1,  1904;  that  be 
built  a  one-story  store  on  the  front  part  of 
the  lot  and  a  fiour  shed  along  one  aide,  and 
in  the  rear  he  built  a  shed ;  that  be  paid  no 
rent  for  the  lot ;  and  that  the  lot  was  reason- 
ably worth  $100  a  year.  The  lease  of  Oc- 
tober 30,  1899,  contains  an  option  to  the  de- 
fendant to  purchase  a  tract  of  land  therein 
particularly  described  by  metes  and  bounds, 
and  which  description  it  is  Insisted  include<I 
only  the  first  two  lots  above  mentioned,  but 
it  does  not  appear  in  the  lease  that  the  prop- 
erty of  which  this  option  is  given  Is  the 
same  property  previously  demised.  There 
was  no  dispute  as  to  the  continuous  posses- 
sion by  the  defendant  of  the  property  in 
question  with  the  full  knowledge  of  tbe 
plaintiff,  and  that  no  demand  was  made  on 
tbe  defendant  for  the  payment  of  rent 't>ef ore 
the  bringing  of  this  suit  At  the  close  ol!  tbe 
case  the  defendant  moved  for  the  direction 
of  a  verdict,  as  did  also  the  plaintiff,  the  trial 
judge  refused  both  motions,  and  exception 
was  taken  to  the  refusal  l)y  the  plaintiff. 

The  trial  judge  in  charging  the  jury  said: 
"Tbe  question  for  you  to  decide  is  whether 
the  land  for  the  use  of  which  suit  is  now 
brought  was  intended  to  be  included  in  the 
property  originally  leased,  and  whether  plain- 
tiff put  defendant  in  possession  of  that  prop- 
erty when  tbe  lease  was  made.  If  so,  there 
can  be  no  recovery  in  this  case.  If  it  was 
not  leased,  not  Intended  to  be  leased,  if  he 
was  not  put  in  possession  of  it  as  a  part  of 
the  .property  which  was  leased,  then  tbe 
plaintiff  would  be  entitied  to  recover  a  fair 
rental  value  for  the  term  which  the  defend- 
ant occupied  it"  jThe  plaintiff  in  error  re- 
lies upon  three  assignments  of  error,  based 
upon  exceptions  taken  at  the  trial.  The  first 
exception  is  that  "the  plaintiff,  after  the 
close  of  the  defendant's  case,  moved  that  a 
verdict  be  directed  in  favor  of  the  plaintiff, 
for  the  reason  that  it  Undisputably  appeared 
that  the  defendant  had  occupied  and  used 
as  tenant  the  property  of  the  plaintiff,  which 
motion,  after  argument,  his  honor,  the  judge, 
denied,  to  which  ruling  of  the  court  the  plain- 
tiff prayed  a  bill  of  exceptions,  and  the  judge 
sealed  the  exceptions  accordingly."  I  find 
nothing  in  this  bill  of  exception  which  would 
justify  a  reversal,  even  If  it  had  appeared  be- 
yond disputie  In  the  bill  that  the  defendant 
had  used  and  occupied  as  tenant  the  prop- 
erty of  the  plaintiff.  This  fact  alone  would 
not  have  justified  a  verdict  in  favor  of  the 
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latter,  tot  the  reason  tbat  from  anythlag 
that  appeared  to  the  contrary  the  defendant 
may  bare  paid  the  rent  as  it  fell  due.  But 
It  does  not  appear  from  the  bill  that  the 
defendant  had  used  and  occupied  the  plaln- 
tifTs  property  as  a  tenant  There  Is  bnt  the 
mere  assertion  of  tbat  fact  by  ooansel  for 
the  plaintiff  as  a  ground  for  his  motion  tbat 
a  Terdict  be  directed. 

The  second  exception  is  to  the  following 
extract  from  the  charge  of  the  trial  Iqdge, 
viz.:  "The  question  for  you  to  decide  Is 
whether  the  land,  for  the  use  of  which  suit 
Is  now  brought,  was  intended  to  be  Included 
In  the  property  originally  leased."  N6thlng 
appears  in  this  bill  of .  exceptions  to  show 
whether  this  tawtmctloii  in  the  charge  was 
premier  or  not  The  lease  la  not  before  us, 
and,  for  anything  that  appears  to  the  con- 
trary, the  land  described  in  the  dedBration 
may  have  been  Included  with  the  lease,'  and. 
If  tbat  is  so,  the  action  of  the  trial  court  in 
leaving  the  question  to  tbe  Jury,  rather  than 
deciding  it  against  tfae°  plaintiff,  was  prejudi- 
cial to  tile  defendant  and  not  to  the  plaintiff, 
and  affords  no  ground  of  Reversal. ' 

The  third  exception'  is  also  directed  at  an- 
extract  contained  in  the  charge,  vlzl:  ''And 
whether  plaintiff  put  defendant  into  tiosses- 
slon  of  the  property  when  the  lease -was 
made.  If  so,  there  can  be  ba  teodvay  In 
this  case."  Without  knowledge  of  the  facta,- 
It  is  impossible  to  say  that'  there  was  any- 
tttlng  erroneous  In  this  Instruction.  Th^re 
are  no  facts  contained  In  the  bill  of  excep- 
tion throwing  any  light  upon  the  matter. 
As  was  said  by  Mr.  Justice  Pitney  In  Addis 
r.  Rushmore,  74  N.  J.  Law,  649,  65  Atl.  1036, 
In  this  court:  "It  seems  hardly  necessary  to 
rex>eat  what  has  been  so°  often  laid'  down  by 
this  court  and  tiie  Supreme  Court  that  the 
office  of  an  exception  Is  to  direct  the  mind 
of  tbe  trial  Judge  to  the  preclse^point  upbn 
which  he  is  alleged  to  have  made  an  errone- 
ous ruling,  and  thus  obviate  mistrials  due  to 
inadvertent  slips  and  errors:  and  if,  on  tbe 
other  hand,  he  adheres  to  the  ruling,  when 
his  attention  is  called  to  the  point  he  is  to 
seal  a  bill  of  exception  as  evidence  to  the 
court  of  review  that  the  alleged  error  has 
been  committed.  It  Is  a  fundamental  prin- 
ciple in  the  common-law  method  of  trial  and 
review  that  an  exception  to  be  of  any  avail 
must  be  precise  and  Bpeclflc.  This  court  does 
not  reverse  on  grounds  not  taJcen  in  the  trial 
court"  The  exceptions  taken  here  obviously 
are  not  precise  and  specific,  and  fail  to  pre- 
sent the  precise  view  of  which  a  review  was 
sought  Tbe  numerous  decisions  of  this  court 
upon  this  question  are  collated  in  Addis  v. 
Bushmore,  supra,  and  need  not  be  again  cit- 
ed. I  think,  however,  the  charge  of  the  court 
was  correct  The  action  was  for  use  and  oc- 
cupation, under  the  third  section  of  the  act 
concerning  landlords  and  tenants  (1  Gen.  St.  p. 
1015),  which  provides  that  it  shall  be  lawful 
for  the  landlord,  where  tbe  agreement  is  not 
by  deed,  to  recover  a  reasonable  satisfaction 


for  tbe  la^d  held  or  occupied  by  the  defend- 
ant In  an  action  on  the  case,  for  the  use  and' 
occupation  of  what  was  so  ^eld  or  enjoyed; 
and.  If  in  evidence  on  the  trial  of  such  ac- 
tion any  parol  demise  or  any  agreement  not. 
being  by  deed,  whereon  a  certain  rent  was 
reserved,  shall  appear,  the  plaintiff  shall  not 
for  this  reason  be  nonsuited,  but  may  make 
use  thereof  as  an  evidence  of  the  quantum 
of  damages  to  be  recovered.  By  this  section 
the  action  is  necessarily  based  upon  the  im- 
plied undertaking  to  pay  the  reasonable  val- 
ue or  the  agreed  value  for  the  use  and  occu- 
pation of  plaintiff's  lands  by  the  defendant 
where  there  Is  an  Informal  agreement  or  no 
express .  agreement  oi  letting.  In  the  pres- 
ent case  there  was  beyond  questlpn  a  stipu- 
lated compensation  for  the  use  and  occupa- 
tion of  some  lands,  and,  in  case  the  lands 
contemplated  by  this  stipulation  Included  :tbe 
lands  occupied,  tb^e  could  be  no  action,  for. 
;  anything!  beyond  the  stipulated  Tent  .The. 
evidence,  left  it  In  doubt  whether  the  Hmds 
for  wboae  use  the  action  was  iHroqght  indud-' 
ed  the  lands  Covered  by  the  lease.  ■  The  de-: 
Bcrlptlbin  in.' thef 'lease ".was  uncertatn,  and  the; 
undlq^uted  fact  that  at  tbe  making  of: the 
leas^  tbe  defendant  was  put  la.  possesslan  of 
the  lands  now  in  question  rebutted  any  pre- 
sumption that  the  defendant  agreed  to  pay 
for  their  use  anything  beyond  the  rent  pro-- 
^^ed  by  the  lease. 
The  Judgment  below  should  be  afllrmed. 


■  (7«  N.  J..  li.  «82) 

iilULER  V.  WEST  JERSEZ  ft  8.  R:  CO. 

(Supreme  Court  of  New  Jersey.    June  22, 
1908.) 

PueADIRA— AlCKRDlIXHT— MATIKB  m  C0N%B0- 

VEBBY— Decision. 

Under  section  126  of  the  practice  act  (P. 
Li.  1903,  p.  672),  authorizing  all  such  amend- 
ments aa  may  be  necesaary  for  tbe  purpose  of 
determining  in  the  eziatiog  action  the  real  qnes- 
'  tion  in  controTeray  between  tbe  parties,  it  is 
the  question  wbich  tbe  parties,  hoped  and  in-' 
tended  to  try,  pot  tbe  question  at  issue  upon 
the  record,  which  determines  tlie  real  question 
in  coiltroverBy.  Hoboken  v.  Qear,  27  M.  J. 
Law,  273,  followed. 

(Syllabus  by  the  Court.) 

Motion  to  vacate  an  order  permitting 
amendment  of  declaration. 

For  former  opbalon,  see  71  N.  J.  liaw,  363, 
5&  Atl.  18. 

Argued  February  term,  1908,  before  GAR- 
BISON,   SWATZH,   and  TBBNOHARD,   JJ. 

Gaskill  &  GairiclU,  for  the  indtion.  John' 
W.  Wescott,  opposed. 

SWATHE,  J,  After  the' decision  of  this 
court  reported  in  71  N.  J.  Law,  363,  59  Atl. 
13,  the  plaintiff  obtained  from  a  Justice  of 
the  court  an  order  allowing  him  to  amend 
his  declaration  so  as  to  count  tipon  negli- 
gence  on  the  part  of  the  defendant  In  falling 
to  protect  the  plaintiff,  a  passenger,  from 
tbe  conduct  of  employes  of  another  railroad 
who  were  using  trucks  upon  the  same  station 
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platform.  Hie  original  flecIarattoQ  counted 
upon  negligence  of  defendant's  aerrants  in 
using  the  freight  trucks.  The  present  mo- 
tion Is  to  vacate  the  order  allowing  the 
amendment 

The  authority  for  the  amendment  Is  to 
be  found  In  section  126  of  the  practice  act 
(P.  L.  1903,  p.  572),  which  requires  that  all 
such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing 
action  the  real  question  In  controversy  be- 
tween the  parties  shall  be  made.  This  sec- 
tion was  originally  section  46  of  the  act  to 
simplify  pleadings  and  practice  in  courts  of 
law.  P.  L.  18S5,  p.  301.  Soon  after  Its  pass- 
age the  question  arose  whether  the  real 
question  In  controversy  was  the  question 
put  at  Issue  by  the  pleadings,  or  the  question 
which  the  parties  hoped  and  Intended  to  try 
In  the  cause.  Hoboken  t.  Oear,  27  N.  J. 
Law,  265.  In  the  course  of  an  Interesting 
opinion.  Chief  Justice  Oreen  referred  to  Wil- 
kin T.  Reed,  15  G.  B.  192,  In  which,  under 
a  somewhat  similar  statute,  the  ESngllsb  court 
held  that  the  amendment  should  not  be 
permitted  because,  in  fact,  the  question  in 
controversy  appeared  from  the  evidence  and 
opening  of  counsel  to  be  the  question  which 
was  at  Issue  upon  the  pleadings,  and  the  ef- 
fort td  amend  r/ma  therefore  in  fact  an  at-* 
tempt  to  try  inothet  cause  of  action  than 
that  which  the  parties  hoped  and  Intended 
to  tijr.  Chief  Jta'stlce  Grden,  In  commenting 
upon  that  case,  said:  "What  the  real  ques- 
tion In  controversy  between  the  parties  was 
is  here  ascertained,  not  from  the  pleadings 
alon^'  Mt  alSo  from  the  evidence  and  from 
the  opening  of  the  plalntlfTs  counsel,  and 
the  power  of  amendment  Is  held  to  extend 
to  the  Introduction  of  matters  which  the 
parties  hoped  and  Intended  to  try  in  the 
cause,  and  not  to  be  limited  to  matters  with- 
in the  Issue  upon  the  record.  This  I  con- 
ceive to  be  the  sound  biterpretation  of  the 
statute."  27  N.  J.  Law,  273.  Under  this 
ruling  what  is  the  real  question  In  contro- 
versy becomes  a  question  of  fact,  and  under 
Key  T.  Paul,  61  N.  J.  Law,  133,  38  Atl.  823, 
we  ought  not  to  review  the  action  of  .the 
Justice,  who  made' the  order. 

We  have,  however,  at  his  request  consider- 
ed tiie  question,  and  are  of  the  opinion  that 
his  action  was  correct  The  opinion  of  this 
court  upon  the  rule  to  show  cause  demon- 
strates that  the  question  which  the  parties 
sought  to  try — ^the  real  question  in  contro- 
versy w|dch  they  hoped  and  intended  to 
try— was  that  sought  to  be  presented  by  the 
amended  declaration.  The  decision  did  not 
turn  upon  the  question  of  pleading,  but  upon 
the  failure  of  the  plaintiff  to  establish  a 
case  under  the  evidence.  The  amendment 
which  was  permitted  merely  made  the  dec- 
laration conform  to  the  case  attempted  to  be 
made  by  the  proofs  on  the  former  trial. 
Such,  an  amendment  Is  well  within  the  prec- 
edents in  this  state. 

In  Hoboken  v.  Gear  the  plaintiff  declared 
In  indebitatus  assumpsit  for  the,  value  of 


services  whl<>b  h«  had  rendered.  It  turned 
out  that  he  had  been  paid  for  all  services 
actually  rendered,  and  was  really  seeking 
to  recover  unpaid  salary  for  the  balance  of 
the  term  for  which  he  was  employed.  The 
amendment  was  permitted. 

In  Farrier  v.  Schroeder,  40  N.  J.  Law, 
601,  an  amendment  was  permitted  after  trial, 
charging  the  plaintiff,  and  this  met  with 
the  approval  of  the  Court  of  Errors  and 
Appeals.         > 

In  Guild  T.  Parker,  Receiver,  43  N.  J. 
Law,  430,  suit  was  brought  against  the  exec- 
utor of  Hannah  M.  Wilson,  the  devisee  of 
Daniel  M.  Wilson,  upon  the  theory  that 
Daniel  M.  WUson  had  Incurred  the  Uablllty 
in  his  lifetime.  It  turned  out  that  the  lia- 
bility had  been  Incurred  by  his  execntrix 
after  his  death.  An  amendment  was  per- 
mitted, and  sustained  by  the  Court  of  Error* 
and  Appeals. 

In  Vunk  r.  Raritan  River  R.  R.  Co.,  6G 
N.  X  Law,  395^  28  AtiL  593,  a  husband 
brought  suit  alone  for  injuries  to  real  es- 
tate of  which  he  and  his  wife  were  seised 
as  tenants  by  entireties.  In  order  to  prevent 
a  failure  of  Justice,  the  court  altowed  the 
wife  to  be  made  a  party  after  an  award  by 
arbitrators,  and  ordered  Judgment  in  favor 
of  the  husband  and  wife  on  the  award,  al- 
though In  the  meantime  the  wife's  right  of 
action  bad  become  barred  by  the  statute. 

These  cases  are  particularly  strong  in  fa- 
vor of  liberality  in  allowing  amendments 
because  the  statute  extends  only  to  the  real 
question  in  controversy  between  the  partlefv 
and  the  cases  permit  a  change  of  parties^ 
where  the  question  In  controversy  is  not 
changed.  It  Is  only  where  a  change  of  par- 
ties will  introduce  an  entirely  different  con- 
troversy that  amendment  has  been  denied. 
Lower  v.  Segal,  60  N.  J.  Law,  99,  36  Atl. 
777 ;  Fltzhenry  v.  Consolidated  Traction  Co., 
63  N.  J.  Law,  142.  42  Atl.  416. 

In  the  present  case,  if  the  facts  had  war- 
ranted the  verdict  for  the  plaintiff,  an 
amendment  of  the  declaration  might  have 
been  made  in  this  court  to  make  the  plead- 
ings conform  to  the  facts.  We  see  no  reason 
why,  when  the  case  Is  remitted  for  a  new 
trial,  the  same  amendment  may  not  be  made. 
Section  126  expressly  authorizes  amendments 
at  all  times.  It  differs  from  section  125, 
which  authorizes  amendments  In  the  case  of 
variance  at  the  trial,  where  terms  must  be 
imposed  if  the  variance  is  such  as  might 
mislead  the  adverse  party.  When  the  rec- 
ord was  remitted  for  a  new  trial,  the  pres- 
ent case  stood  in  the  same  position  as  If  - 
It  had  never  been  tried,  and  it  was  mani- 
festly fair  to  the  defendant  to  apply  for  the 
amendment  In  .advance  of  trial  In  order  to 
avoid  misleading  it  by  the  variance  at  the 
trial.  The  case  presented  by  the  amend- 
ment was  one  which  the  plaintiff  had  at- 
tjempted  to  prove  at  the  former  trial,  and 
was  not  different  in  character  from  that  or- 
iginally declared  upon.  Both  the  original 
and    the   amended    dedilratlou   counted    on. 
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negligence  of  a  commoa  carrier  toward  ita 
passenger  arising  out  of  tbe  managenient  of 
freight  tracks  upon  a  station  platform.  The 
proof  necessariy-  If  tbe  tracks  were  managed 
by  the  servants  of  the  defendants  differed 
from  that  which  la  necessary  when  the  trncki 
are  managed  by  tbe  servants  of  another 
company,  but  the  gist  of  tbe  action— negli- 
gence In  the  care  of  a  passenger — Is  tbe 
nme.  Tbe  ei>8entlal  averment  Is  that  the 
defendant  negligently  permitted  an  agent  of 
tbe  Pennsylvania  Railroad  Company  to  ran 
one  of  the  trades  over  the  plaintiff's  foot. 
Tbe  averment  of  knowledge  on  tbe  part  of 
the  defendant  that  tbe  agents  of  tbe  Penn- 
qrivania  Railroad  were  using  the  platform 
la  not  necessary  as  a  matter  of  pleading, 
bow^ever  essential  it  may  be  to  prove  it  in 
order  to  establish  tbe  negligence  charged 
against  tbe  defendant 

The   motion    is   denied,   with   costs.     All 
ctmcnr. 


m  N.  J.  B.  703) 

McCARTEIl,  Atty.   Gen.,  r.  VINELAND 

LIGHT  &  POWER  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  22,  190&) 
Oa»— Gab    Compahiis— Inbolvknot— Rbckiv- 

kk'8  Sale— Rights  of  Pubchasek. 

A  purchaser  at  a  receiver's  sale  held  pur- 
suant to  what-  is'  now  section  82  of  the  general 
corporation  act  (P.  L.  1806,  p.  303)  of  all  the 
francbises  of  a  gas  company  (including  a  fran- 
chise to  lay  gas  pipes  in  the  streets)  holds  such 
francbisea,  in  view  of  the  act  of  Kebmary  17, 
1881  (P.  L.  p.  33),  as  a  body  politic  and  corpo- 
rate, and  has  no  jpower  as  an  mdivldnal  to  con- 
vey such  franchises  to  another  -person ;  and, 
when  a  corporation,  the  lessee  of  the  person  to 
whom  such  frandiises  were  attempted  to  be 
conveyed,  and  with  no  other  ri^ht,  proceeds  to 
exercise  such  franchises  by  opening  and  occupy- 
ing the  streets,  it  will  be  restrained  on  tbe  in- 
formation of  the  Attorney  General. 

Swayze,  Bogert,  Gseen,  and  Garrison.  JJ., 
dissenting.    ' 

(Syllabas  by  the  Court) 

A'ppeal  from  Court  of  Chancery. 

Bill  by  Robert  R.  McCarter,  Attorney  Gen- 
eral, against  the  Vlneland  Light  ft  Power 
Company.  Decree '  for  complainant  (66  Atl. 
1041),  and  defendant  appeals.    AfDrmed. 

French  &  Richards,  for  appellant  Edwin 
F.  Miller,  Ix>uis  H.  Miller,  and  Oaskill  & 
GaskiU,  for  respondent 

TRBNGHARD,  J.  This  Is  an  appeal  from 
an  order  of  the  Court  of  Cbancery  granting 
a  preliminary  injnncticm.  The  Information 
seeks  to  restrain  tbe  Vlneland  Light  &  Pow- 
er Company  from  extending  its  gas  mains 
through  the  highways  of  the  borough  of 
Vlneland  and  tovmsblp  of  Landis.  The  de- 
fendant' company  was  incorporated  in  the 
year  1900  under  the  general  corporation  act 
of  this  state  (P.  L.  1896,  p.  277),  having  for 
Its  object  Among  others^  as  stated  in  its 
certlfidite  of  Incorporatlbn,  the  making,  salev 
and  distrlbuHon  of  gas  In  the  borough  of 
Vloeland  and  tlw' township  of  Ijandls.  No 
70A.-12 


permission  has  been  granted  the  defendant 
company^  by  either  of  the  municipalities 
named,  to  opep  and  occupy  the  highways. 
It  claims  the  right  to  do  so  as  lessee  of  the 
frnnchises  granted  by  the  Legislature  to  the 
Vlneland  Gaslight  Company  by  act  approved 
March  15,  1870,  P.  L.  1870,  p.  677.  That  act 
granted  to  the  company  last  named  the  right 
to  lay  gas  pipes  in  the  highways  now  In  dis- 
puted The  defendant  company  claims  title  to 
the  franchise  of  the  earlier  company  in  tbe 
fbllowing  manner:  In  the  year  1884  the  Vine- 
land  Gaslight  Company  became  insolvent  and 
a  receiver  was  appointed  by  tbe  Court  of 
Chancery.  Pursuant  to  an  order  of  the  court, 
the  receiver  made  public  sale  of  all  the  prop- 
erty and  all  the  franchises  belonging  to  the 
company  and  appertaining  to  the  principal 
work  for  tbe  construction  whereof  tbe  com- 
pany was  incorporated,  and  John  R.  Farnum 
became  the  purchaser  at  that  sale  which 
was  duly  confirmed  by  tbe  conrt  Farnum 
operated  tbe  works  until  March  27,  1900, 
when  he  and  his  wife  conveyed  the  same  to 
Arthur  A.  Holbrook.  The  conveyance  In- 
(^ded  all  the  real  and  personal  property 
purchased  by  Farnum  at  the  receiver's  sale^ 
and  epeciflcally  Included  the  francbises  sold 
by  tbe  receiver  to  Famnm.  On  March  31. 
1900,  Holbrook  and  his  wife  conveyed  the 
same  property,  except  the  franchises,  to  the 
defendant  company,  and,  by  a  separate  In- 
strument leased  the  franchises  to  tbe  defend- 
ant company  for  the  terai  of  98  years.  Since 
that  date  thci  defendant  has  operated  the 
works,  and  has  made  some  extenslona  '  At 
tbe  time  the  Information  was  filed  the  de- 
fendant was  engaged  In  making  further  ex- 
tensions,'and  the  Information  was  filed  .to 
enjoin  this  new  work.  The  learned  Vice 
Chancellor  held  that  while  tbe  purchaser  at 
the  judicial  sale  acquired,  under  what  is 
now  section  82  of  tbe  general  corporation 
act  (P.  L.  1896,  p.  303),  all  tbe  property 
rights,  powers,  privileges,  and  franchises  of 
the  ittsolrent  corporation,  yet  his  title,  pos- 
session, and  enjoyment  were  impaired  or 
wholly  destroyed  by  his  failure  to  comply, 
with  the  provisions  of  the  act  of  Febraary 
17,  1881  (P.  L.  p.  33;  1  Gen.  St  1895v  p. 
3694,  g{  34,  85),  by  completing  tbe  Organiza- 
tion of  the  company  as  authorized  btr  that 
act  While  we  have  not  found  it  necessary 
to  decide  that  precise  qnestlon,  yet  we  are 
of  the  opinion  that  the  preliminary  injunc- 
tion was  properly  granted  for  the  reasons 
we  wlir  now  state. 

The  rule  must  be  considered  settled  that 
no  petaon  or  corporation  can  acquire  a  right 
to  make  a  special  or  exceptional  use  of  a 
public  highway,  not  common  to  all  the  citi- 
zens of  the  state,  except  by  grant  from  the 
sovereign  power.  Jersey  City  Gas.  Co.  v. 
Dwlght  29  N.  J.  Eq.  242.  We  think  tbe  de- 
fendant coinpany  bad  acquireid  no  right  to 
make  tbe  extensions  enjoined,  because  It 
had  no  grant  from  the  state.  We  have  point- 
ed ott  that  It  was  organized  under  the  ge» 
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eral  coriMratlon  act,  and  claims  its  right 
to  use  the  streeta  as  lessee  of  the  franchises 
of  the  Yineland  Gaslight  Company  acquired 
by  the  latter  company  by  P.  L.  1870,  p.  577. 
Although,  tecbulcally  speahilng,  franchises 
are  property,  they  are  property  of  a  peculiar 
character,  arising  only  from  legislative  grant, 
and  are  not  subject  to  sale  and  transfer 
without  the  authority  of  the  Legislature. 
Stockton  ▼.  Central  R.  B.  Co.,  BO  N.  J.  Eq. 
52,  24  Atl.  964,  17  L.  R.  A,  97;  Randolph  v. 
Lamed,  27  N.  J.  Eq.  557;  Black  v.  Delaware 
&  Rarltan  Canal  Co.,  22  N.  J.  Eq.  130.  We 
And  no  leglslatlye  authority  for  the  convey- 
ance of  the  franchises  by  Famum  to  Hol- 
brook,  from  the  latter  of  whom  the  defend* 
ant  claims  title.  Section  82  of  the  general 
corporation  act  (P.  L.  1896,  p.  303)  provides: 
"Whenever  a  receiver  of  a  corporation  shall 
have  charge  of  a  canal,  railroad,  turnpike 
or  other  work  of  a  public  nature,  In  which 
the  value  of  the  work  Is  dependent  upon  the 
franchise,  and  in  the  continuance  of  which 
the  public  as  well  as  the  stockholders  and 
creditors  have  an  interest,  the  receiver  may 
sell  or  lease  the  principal  work  for  the  con- 
BtructloD  whereof  the  said  corporation  was 
organized,  together  with  all  the  chartered 
rights,  privileges,  and  franchises  belonging  to 
it  and  appertaining  to  such  principal  work; 
and  the  purchaser  or  purchasers,  lessee  or 
lessees  of  such  principal  work,  chartered 
rights,  privileges  and  franchises,  shall  tbere- 
after  hold,  use  and  enjoy  the  same  during 
the  whole  of  the  residue  of  the  term  limit- 
ed in  the  charter  of  said  corporation,  or  dur- 
ing the  term  in  such  lease  specified,  In  as 
full  and  ample  a  manner  as  such  corpora- 
tlqps  could  or  might  have  used  and  enjoyed 
the  same;  subject,  however,  to  all  the  re- 
strletionfl,  limitations  and  conditions  con- 
tained in  such  charter;  provided,  that  noth- 
ing in  this  section  contained  shall  be  so 
construed  as  to  apply  to  or  in  any  wise  afTect 
any  corporation  authorized  by  law  to  exercise 
banking  privileges."  This  legislation,  in 
substance,  was  originally  enacted  MarCh  11, 
1842  (P.  L.  1842,  p.  164),  and  with  minor 
changes  has  been  preserved  (Rev.  St.  1847, 
p.  136,  tit  5.  c.  3,  i  20;  Revision,  p.  192.  f 
86;  P.  L.  1896.  p.  303,  |  82),  and  is  relied 
upon  by  the  defendant  to  protect  It  In  the 
enjoyment  of  the  franchises  originally  grant- 
ed to  the  Yineland  Gaslight  Company  and 
sold  by  the  receiver  to  Famum.  The  rights, 
If  any,  acquired  by  the  defendant,  are  de- 
rived from  the  deed  of  Pamum  to  Holbrook 
as  affected  by  the  provisions  of  the  corpora- 
tion act  and  the  Independent  statute  of  1881, 
hereinafter  particularly  referred  to,  which 
establishes  n  mode  of  procedure  when  the 
property  and  franchises  of  a  gas  company 
are  sold  pursuant  to  a  process  or  decree  of  the 
courts.  That  act  of  February  17,  1881  (P.  L. 
1881,  p.  33;  Gen.  St.  1895,  p.  3691,  f§  84,  35), 
In  relation  to  the  sale  and  reorganization  of 
turnpike,  gas,  and  other  companies,  provides 
thkt,  upon  the  sale  of  the  property,  rights. 


powers,  privileged^  and  franchises  of  any 
turnpike  or  gas  company  under  any  process 
or  decree  of  any  court  of  this  state  or  of 
the  Circuit  Court  of  the  United  States,  "the 
person  or  persons  for  or  on  whose  account 
such  property,  rights,  powers,  immunities,, 
privileges  and -franchises  may  be  purchased 
shall  be  and  they  are  hereby  (»nstituted  a 
body  politic  and  corporate^  and  shall  be  and 
they  are  vested  with  all  the  rights,  title. 
interest,  property,  possession,  claim  and  de- 
mand in  law  and  equity  of,  In  and  to  such 
•  •  *  company,  with  Its  appurtenances 
and  with  all  the  rights,  powers.  Immunities, 
privileges  and  franchises  of  the  corporation 
as  whose  the  same  may  have  been  sold."  The 
act  further  provides  that  such  persons  for  or 
on  whose  account  any  such  property,  rights, 
iwwers,  Immunities,  privileges  and  franchises 
of  such  corporation  may  or  shall  have  been 
purchased  "may  organize  said  new  corpora- 
tion, elect  directors  and  officers,  issue  stock, 
create  and  Issue  preferred  stock  and  Issue 
and  secure  bonds."  We  have  pointed  out 
that  Farnum  In  1884  properly  acquired  title 
at  the  receiver's  sale  to  the  property  of  the 
Yineland  Gaslight  Company,  Including  all 
the  chartered  franchises  belonging  to  the 
Yineland  Gaslight  Company.  Instead  of 
availing  himself  of  the  provisions  of  the  act 
of  1881  above  referred  to,  Famum  oontlnned 
to  maintain  and  operate  the  gas  works  as  an 
Individual  in  his  own  name  and  as  sole 
owner,  until  on  or  about  Marcb  27,  1900, 
when  he  conveyed  all  the  property  and  fran- 
chises which  he  had  acquired  at  the  receiver's 
sale  to  Holbrook,  who  on  the  31st  of  Marcfb, 
1900,  conveyed  the  property,  real  and  person- 
al, to  the  defendant  company,  a  new  corpo- 
ration. Just  organized  under  the  general  cor- 
poration act,  and  leased  to  the  same  company 
all  the  chartered  franchises  granted  to  the 
original  Yineland  Gaslight  Company  by  the 
Legislature.  It  will  be  seen,  ther^ore,  that 
a  construction  of  what  is  now  section  82  of 
the  general  corporation  act,  as  modified  by 
the  act  of  18S1,  is  necessary  to  a  determina- 
tlon  of  this  case.  It  is  a  rule  of  construction 
well  established  that  all  acts  in  pari  materia 
are  to  be  taken  together  as  If  thoy  were  one 
law.  Perth  Amboy  v.  Piscataway,  19  N.  J. 
Law,  173;  Jersey  v.  Demarest,  27  N.  J.  EJq. 
301;  MIckle  V.  Matlack,  17  N.  J.  Law,  93; 
Newark  City  Bank  v.  Assessors,  30  N.  J. 
Law,  22.  Construing  the  acts  in  question 
together,  viz.,  section  82  of  the  corporation  act 
and  the  act  of  1881,  we  find  a  definite  dlqposi- 
tion  of  the  title  to  the  chartered  rights,  priv- 
ileges, and  franchises  of  the  insolvent  corr 
poratlon. 

Under  section  82  of  the  act  concerning  cor- 
porations, Famnm's  rights  as  a  purchaser 
would  seem  to  be  absolute.  The  title  to  the 
chartered  rights,  privileges,  and  franchises  of 
the  corporation  passed  to  the  purchaser,  who 
became  entitled  to  hold,  use  and  enjoy  the 
same  during  the  whole  of  the  residue  of  the 
term  limited  in  the  charter  of  said  corpora- 
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tloi)  In  as  fall  and  ample  a  manner  as  sach 
corporation  could  or  might  bave  nsed  and  en- 
Joyed  the  same,  subject,  howerer,  to  all  the 
restrictions,  IlmltatlODB,  and  conditions  con- 
tained In  such  cbarter.  If  this  statute  stood 
alone,  Famum  might  welj  claim  that  he  ac- 
quired these  franchises,  although  of  a  public 
nature,  as  an  IndtTidual  with  the  right  of  per- 
petual succession,  analogous  to  an  indefeasi- 
ble estate  in  fee  simple  of  lands.  Including 
not  only  Jus  in  re,  but  Jus  disponendi.  But 
In  1881  (P.  L.  1881,  p.  33),  before  I^rnum's 
purchase  at  the  recdver's  sale,  the  Legisla- 
ture in  exercising  control  of  gas  companies 
and  others  modified  the  character  and  condi- 
tions of  the  title  of  purchasers  of  public 
franchises  at  a  Judicial  sale.  The  state  did 
not  take  away  or  abridge  the  rights  and  fran- 
chises acquired  under  the  receiver's  sale,  but 
prescribed  a  mode  of  procedure,  whereby 
such  rights  and  franchises,  together  with  the 
right  of  perpetual  succession,  should  be  there- 
after held  and  enjoyed.  The  legislative  In- 
tent seems  to  be  clear  to  create  a  new  cor- 
poration, and  not  to  permit  public  franchises 
to  pass  to  an  Individual  to  be  used  and  en- 
Joyed,  sold,  and  transferred,  bequeathed,  and 
devised  in  the  same  manner  as  ordinary  real 
or  personal  property.  Accordingly  the  act  of 
1881  created  a  corporation  in  which  the  title 
to  the  franchises  In  question  was  Ipso  facto 
vested.  The  effect  of  this  enactment  is  the 
same  whether  or  not  the  purchaser  exercised 
his  right  to  organize  "the  new  corporation" 
already  created  by  the  election  of  directors 
and  officers  and  the  issue  of  stock  and  the 
securing  of  bonds.  The  act  effectually  trans- 
ferred the  title  and  the  right  of  perpetual 
succession  to  a  corporation  sole,  and  the  pur- 
chaser, as  an  individual,  ceased  to  have  any 
title  which  be  could  convey  or  lease  in  bis 
lifetime  or  transmit  by  testamentary  disposi- 
tion. It  is  quite  probable  that  the  Legisla- 
tare.  In  formulating  the  provisions  of  the  act 
of  1881,  concerning  the  sale  and  reorganiza- 
tion of  turnpike,  gas,  and  other  companies, 
used  as  a  guide  the  act  of  March  25,  1875 
(P.  Li.  1875,  p.  41),  concerning  the  sale  of  rail- 
roads, canals,  turnpikes,  bridges,  and  plank 
roads  (Revision,  p.  945,  {  167).  It  is  true 
that  this  court  had  before  it  for  construction 
this  latter  act  In  the  case  of  Boylan  v.  Kelly, 
36  N.  J.  Eq.  331.  But  it  Is  a  misapprehen- 
sion of  the  language  of  that  opinion  to  con- 
sider that  it  decided  that  the  purchaser  at  a 
sale  had  under  that  act — w  a  person  for 
whose  account  the  purchase  was  made — was 
not  by  the  express  provision  of  the  act  made 
a  body  corporate.  In  the  cited  case  one  Kelly 
was  the  purchaser.  He  conveyed  to  Boylan, 
who  "in  due  time  preceded  to  effect  a  corpo- 
rate organization,"  under  the  statute.  Chan- 
cellor Runyon  In  the  coTirt  below  (Kelly  v. 
Boylan,  32  N.  J.  Eq.  581)  held  that  Boylan 
(the  person  on  whose  account  the  purchase 
was  made)  was  by  force  of  the  statute  a  body 
corporate.  Whether  the  statute  had  this 
effect,  or  whether  it  permitted  Boylan  to  hold 


as  an  individual,  or  as  a  corporation,  as  he 
might  elect,  was  a  question,  the  decision  of 
-which  the  case  did  not  require.  Certainly,  if 
It  did  not  expressly  make  the  purchaser  a 
body  corporate,  it  authorized  him  to  hold  as 
a  corporation,  if  he  wished  to  do  so;  and  that 
he  did  so  wish  was  conclusively  shown  by  his 
proceeding  to  effect  a  corporate  organization 
under  the  act.  The  question  which  the  Court 
of  £k'rors  and  Appeals  was  called  upon  to  de- 
termine was  whether  parties  itavlng  Judg- 
ments against  Boylan  personally  could  reach 
the  property  and  franchises  acquired  by  him 
through  the  sale  made  under  the  act  of  1876. 
If  he  held  them  as  an  Individual,  they  were 
subject  to  levy  under  the  Judgments  against 
him.  If  be  held  them  in  a  corporate  capac- 
ity, they  were  not.  Dealing  wltb  this  ques- 
tion, the  court  uses  this  language:  "The 
Chancellor,  following  the  case  of  Common- 
wealth V.  Central  Passenger  Railroad  Co.,  52" 
Pa.  506,  considered  the  act  of  purchase  by 
Boylan  as  creating  him  a  corxmratlon  under 
the  statute.  The  act  certainly  does  confer 
upon  such  purchaser  the  right,  at  his  elec- 
tion, to  take  and  bold  and  exercise  such  prop- 
erty and  franchises  in  a  corporate  capacity, 
to  the  full  measure  in  which  they  were  en- 
Joyed  by  the  corporation  sold  out,  vvlth  power 
to  organize  for  its  management  in  the  usual 
mode  of  controlling  such  Interests.  The  pur- 
chaser, Boylan,  left  it  in  no  doubt  as  to  the 
character  In  which  his  purchase  was  designed 
to  be  h^d;  for  he  proceeded  in  due  time  to 
effect  a  corporate  organization."  Nothing 
more  than  this  is  said  by  the  court  as  to  the 
meaning  of  the  act  No  declaration  that  the 
Chancellor's  construction  is  erroneous;  no 
pointing  out  where  the  error  lies;  no  citation 
of  the  language  of  the  statute;  nothing  to 
suggest  that  the  court  differ^  with  the  Chan- 
cellor, except  the  use  of  the  word  "certainly." 
As  we  read  the  opinion  of  Mr.  Justice  Knapp, 
be  says  in  effect  that  the  act  at  least  gives 
Boylan  the  right  to  become  a  corporation, 
and  that  right  he  has  exercised.  It  is  there- 
fore not  necessary  for  us  to  go  as  far  as  the 
Chancellor,  and  say  that  under  the  statute 
his  purchase  made  him  a  corporation  nolens 
volens.  To  hold  that  he  meant  anything 
more  than  this  Is  to  say  that  be  deliberately 
overrode  >^hat  seems  to  us  to  be  the  plain 
declaration  of  the  statute  without  a  word  of 
explanation  by  way  of  showing  why  that  dec- 
laration was  not  to  be  accepted  as  it  reads. 
The  language  of  the  statute  is  that  "the  per- 
son or  persons  for  or  on  whose  account  such 
railroad,  canal,  turnpike  or  plank  road  may 
be  purchased,  shall  [be]  and  are  hereby  con- 
stituted a  body  politic  and  corporate."  It 
seems  to  us  that  the  w(irds  could  not  be  plain- 
er. We  should  require  something  more  than 
the  words  used  by  the  learned  Justice  in  the 
cited  case  to  convince  us  that  be,  and  the 
other  Judges  who  sat  wltb  him.  Intended  to 
declare  that  the  word  "shall"  was  not  manda- 
tory but  permissive  only,  and  that  the  expres- 
sion "are  hereby  constituted  a  body  politic 
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and  corporate"  did  not  create  a  corporation  In 
prsesenti,  but  merely  conferred  the  privilege 
of  becoming  a  corporation  in  future,  stiould 
the  purchaser  or  purchasers  so  desire. 

It  should  be  noted,  also,  that  the  act  of  18S1 
dieters  from  somewhat  similar  acts  in  New 
York  and  North  Carolina,  which  have  been 
discussed  in  leading  cases  and  which  confer 
the  privilege  of  applying  for  a  charter  for  a 
new-  corporation,  but  do  not  require  the  pur- 
chasers to  form  a  corporation.  Accordingly 
it  was  held  in  People  v.  Brooklyn  F.  &  C.  I. 
R.  Co.,  89  M.  T.  75,  that,  although  a  purchas- 
er at  a  foreclosure  sale  of  a  railroad  was  au- 
thorized to  create  a  new  corporation  for  the 
purposes  of  the  transfer,  it  was  not  essential 
to  do  so,  for  he  might  transfer  the  property 
and  franchises  to  a  corporation  already  exist- 
ing and  capable  under  the  law  of  Its  creation 
of  holding  the  xuroperty  and  exercising  the 
franchises  which  passed  to  the  purchaser  by 
the  mortgage  sale.  So,  In  the  case  of  Julian 
V.  Central  Trust  Co.,  193  U.  S.  93,  24  Sup.  Ct 
399.  48  L.  Ed.  629,  the  railroad  act  of  North 
Carolina  was  discussed,  in  a  suit  to  enjoin 
a  Bale  of  property  under  execution  against 
the  Western  North  Carolina  Railroad  Com- 
pany, the  property  and  franchises  of  which 
had  been  sold  under  foreclosure  and  purchas- 
ed by  the  Southern  Railroad  Company,  a  for- 
eign corporation.  In  support  of  the  right  to ' 
enforce  the  executions  upon  the  Judgments 
against  the  old  company.  It  was  claimed  that 
unless  the  purchaser  should,  under  the  rail- 
road law  of  North  Carolina,  organize  a  new 
domestic  corporation  to  take  the  place  of  the 
old  one,  the  property  continues  liable,  though 
In  the  hands  of  the  purchaser,  to  claims  and 
Judgments  against  the  old  corporation.  The 
United  States  Supreme  Court  said:  "It  is 
true  the  sections'of  the  North  Carolina  Code 
herewith  given  clothe  the  purchaser  with  the 
right  and  privilege  of  organizing  a  corpora- 
tion to  operate  the  purchased  property,  but 
we  find  no  requirement  that  he  shall  do  so." 
After  quoting  the  provisions  of  the  act,  which 
provides  that  the  purchasers  may  file 'articles 
of  association  and  such  purchasers  and  asso- 
ciates shall  thereupon  become  a  new  corpora- 
tion, the  court  continues:  "This  confers  a 
privilege,  but  does  not  prevent  the  purchaser 
from  transferring  the  property  to  a  company 
already  formed  and  authorized  to  purchase 
and  operate  a  railroad."  The  court  therefore 
held  that  the  Judgments  could  not  be  enforced 
against  the  Southern  Railroad  Company,  and 
that  the  purchaser  at  the  foreclosure  sale 
without  reincorporation  bad  the  capacity  to 
acquire  the  title  to  the  property  and  fran- 
chises free  from  the  Judgments  against  the 
former  company.  The  act  of  1881  created  a 
new  corporation  when  the  purchase  Is  con- 
summated. There  la,  we  think,  no  room  for 
argument  or  difference  of  opinion  as  to  the 
meaning  of  the  act  The  purchaser  is  consti- 
tuted a  body  politic  and  corporate  by  the  ex- 
press language  of  the  act,  and  vested  with  all 


the  property  of  the  company,  and  all  Its 
right^  powers.  Immunities,  privileges,  and 
franchises.  Under  the  act  of  1881  there  Is  no 
option  to  the  purchaser  to  apply  for  a  charte' 
or  not  as  he  pleases.  There  is  no  privilege 
conferred  upon  the  purchaser  to  accept  or  re- 
ject at  his  will.  The  act  Itself  confers  the 
charter  and  creates  the  corporation,  which 
comes  into  existence  at  the  completion  of  the 
purchase.  Whether  the  organization  of  the 
corporate  body  by  election  of  directors  and 
oflScers  is  required  may  be  In  qnestion,  but 
the  legislative  Intent  Is  unmistakable  to  pre- 
vent the  anomaly  of  public  franchises  passing 
by  assignment  or  devolution  by  operation  of 
law  or  by  last  will  and  testament.  It  la 
against  the  policy  of  the  state  to  have  public 
franchises  operated  by  Individuals,  by  exec- 
utors, administrators,  guardians  of  Infants, 
or  trustees  in  bankruptcy.  U  the  claim  of 
Famum  to  exercise  the  Jus  disponendi  la 
sound,  and  his  title  as  an  individual  is  abso- 
lute, the  transfer  of  the  franchises  to  an  alien 
or  a  foreign  corporation  might  be  sustained, 
and  the  anomaly  would  be  presented  of  public 
franchises  operated  in  some  parts  of  the  state 
by  individuals  in  other  parts  by  foreign  cor- 
porations or  foreign  executors  or' trustees  or 
assignees  who  claim  title  by  purchase,  and  in 
still  other  parts  by  coinpanies  organized  un- 
der laws  regulating  public  service  corpor- 
ations. The  policy  of  uniform  legislation 
must  be  adhered  to,  and  public  corpora- 
tions should  be  amenable  to  a  fixed  code 
of  laws  regulating  and  controlling  their 
operations,  and  defining  the  duties  and  obliga- 
tions of  their  officers  and  agents  in  the  Inters 
est  of  the  public. 

A  strict  construction  of  similar  legislation 
was  made  in  Snell  v.  City  of  Chicago,  152  U. 
S.  191,  14  Sup.  Ct  489,  38  L.  Ed.  408,  where 
the  president  of  a  plankroad  company  was 
authorized  by  statute  to  sell  to  the  county  of 
Cook  the  franchise,  property,  and  immunities 
of  the  company,  or  to  any  other  party,  and 
the  right  was  exercised  by  the  execution  of  a 
deed,  conveying  all  the  property  of  the  cona- 
pany,  consisting  of  the  charter  and  its  amend- 
ments and  franchises,  the  right  of  way,  grad- 
ing, planking,  ditches,  bridges,  and  drainages, 
tollhouses,  etc.,  to  one  Snell,  who  went  into 
actual  possession  and  control  of  the  property 
and  franchises,  and  continued  to  exercise  them 
until  his  death  18  years  later.  The  city  of  Chi- 
cago commenced  proceedings  to  remove  a  toll 
gate  maintained  by  the  heirs  of  Snell,  who 
thereupon  filed  a  bill  for  an  injunction.  The 
court  of  Illinois  dismissed  the  bill,  and  the 
appeal  was  dismissed  by  the  United  States 
Supreme  Court.  While  the  Supreme  Court 
did  not  expressly  decide  that  the  strict  con- 
struction given  by  the  court  below  was  cor- 
rect and  decided  that  no  federal  question 
was  Involved,  yet  the  court  said :  "The  mere 
grant  of  franchises  to  a  corporation  carries 
with  it  no  power  of  alienation,  and  many 
cases  liave  arisen  in  which  an  attempted 
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alienation  by  the  corporation  has  been  dechir- 
ed  by  the  conrta  to  be  roid  as  dlveating  it  of 
the  power  to  discharge  the  duties  imposed  by 
the  charter."  The  Supreme  Ciourt  of  Illinois 
in  the  same  case  below  (Snell  t.  Chicago,  188 
111.  413,  24  N.  B.  582,  8  L.  B.  A.  868)  declared 
that  the  person  who  was  to  enjoy  the  rights 
and  privileges  of  the  corporation  was  the  pur- 
chaser of  the  franchise  and  road,  and  this  did 
not  include  his  heirs  and  assigns.  It  was 
stated  that,  at  most,  Snell  had  merely  the 
•^ght  to  organise  as  a  eorporntlon."  The 
court  used  this  language:  "If  Snell  In  his 
lifetime  was  the  owner  of  such  franchise  by 
express  leglsIatlTe  grant  he  could  not  assign 
It,  and  it  could  not  descend  to  his  heirs  He 
failed  to  use  It  for  the  purpose  of  eflTectlng 
any  corporate  organisation  and  It  died  with 
bim."  We  point  out  that  the  act  of  March 
24.  1899,  entitled  "An  act  concerning  corpo- 
rations" (P.  L.  1899,  p.  334),  has  no  applica- 
tion to  the  present  case,  for  the  reason  that  It 
only  provides  for  a  trnnsfeT  of  franchises  by 
lease  or  assignment  by  one  corporation  to  an- 
other corporation,  and  does  not  refer  to  a 
conveyance  by  an  individual  to  another  in- 
dividual, or  to  a  lease  by  an  individual  to  a 
corporation,  such  as  at%  In  the  chain-  of  title 
of  the  defendant  It  is  a  well-settled  rule  that 
a  corporation  created  by  statute,  possesses  no 
rights  and  can  exercise  no  powers  which  are 
not  expressly  given  or  to  be  necessarily  Im- 
plied. Stockton  V.  Central  R.  R.  Co.,  60  N.  J. 
Bq.  52,  24  Atl.  964,  17  U  R.  A.  97 ;  North- 
western Fertilizing  Co.  y,  Hyde  Park,  97  U. 
8.  659,  24  L.  Bd.  1036.  In  accordance  with 
these  principles;  Famum,  the  purchaser  at 
the  receiver's  sale,  held  the  franchise  as  a 
body  politic  and  corporate,  and  had  no  power 
as  an  individual  to  convey  them  to  Holbrook. 
Since  the  defendant  claims  the  franchises  as 
the  lesnee  of  Holbrook,  it  follows  that  the 
defendant  was  not  possessed  of  them.  This 
being  80,  there  can  be  no  doubt  of  the  power 
of  the  court  to  restrain  the  act  complained  of 
at  the  Instance  of  the  Attorney  Oeneral. 
Stockton  V.  Central  R.  R  Co.,  50  N.  J.  Eq. 
B2.  24  Atl.  964,  17  I*  R.  A.  97. 

The  order  of  the  court  below  granting  the 
preliminary  injunction  Is  therefore  affirmed, 
with  costs. 

PITNET,  oh.  My  vote  for  afflimance  la 
based  substantially  upon  the  grounds  ex- 
pressed by  Vice  Chancellor  Learning  In  his 
opinion  delivered  in  the  court  below,  and 
reported  in  65  Atl.  1041. 

8WAYZE,  J.  (dissenting).  The  opinion  of 
tbe  court  rests  upon  the  view  that  the  act 
of  1881  superseded  section  85  of  the  general 
corporation  act  of  1875  (Revision,  p.  102)  so 
far  as  It  was  applicable.  I  think  dlfTerently. 
Tbe  act  of  1881  was  modeled  after  section 
1  of  an  act  concerning  the  sale  of  railroads, 
canals,  turnpikes,  bridges  and  plank  roads, 
approved  March  25,  1875.    P.  h.  1875,  p.  41. 


It  follows  that  act  so  closely  fat  its  essential 
featurea  that  it  was  evld»itly  copied  there- 
from. Prior  to  tbe  sale  of  the  gas  works  of 
the  old  Vineland  Company,  the  act  of  1875 
bad  beoi  before  this  court  in  Boylan  t.  Kel- 
ly, 86  N.  J.  Eq.  881.  In  that  case,  at  page 
335,  we  referred  to  the  opinion  of  Qiancellor 
Rnnyon  that  the  act  of  pumdiase  constituted 
the  purchaser  a  corporation,  but  did  not  ap- 
prove of  that  opinion  which  would  have  been 
decisive  of  tbe  case.  On  the  contrary^  we 
distinctly  said  that  the  act  conferred  vpaa 
the  purchaser  the  right,  at  his  election,  to 
take  and  bold  and  exerdse  tbe  property  and 
franchises  in  a  corporate  capacity,  and  we 
jMilBted  out  .that  the  conduct  of  the  purchas- 
er in  that  case  sufficiently  evinced  his  pur- 
pose to  receive  and  bold  the  property  and 
rights  In  a  corporate  relation,  and  not  aa  a 
natural  person.  The  reasoning  of  this  court 
was  quite  unnecessary  if  the  view  of  the 
majority  In  the  present  case  is  correct  The 
fact  that  we  decided  the  Boylan  Case  upon 
the  ground  that  the  purchaser  had  evinced  an 
election  to  bold  as  a  corporation,  and  not  as  a 
natural  person,  amounted  to  a  disapproval  of 
the  view  expressed  by  Chancellor  Runycm  and 
now  adopted  by  us.  With  that  decision  upon 
a  similar  statute,  Famum  evinced  hla  elec- 
tion to  take  as  a  natural  person  under  section 
85  of  the  corporation  act  All  the  orders  of 
court  and  the  conveyance  to  him  are  couched 
in  language  taken  from  that  section.  He 
had  a  right  to  rely  on  what  we  said  In  the 
Boylan  Case,  and  It  is  too  late  for  us,  after 
property  rights  have  been  acquired  in  reli- 
ance upon  that  ruling,  to  change  our  position. 
When  the  Legislature  In  1806  revised  the 
corporation  act  it  had  before  It  not  only  tbe 
act  of  1881,  but  the  act  of  1875,  and  it  then 
re-enacted  section  85  as  section  82  (P.  L. 
1806,  p.  303),  and  repealed  all  inconsistent 
acts.  Section  82  of  the  act  of  1806  mentions 
by  name  railroads,  canals,  and  turnpikes,  so 
that  it  cannot  be  said  that  the  Legislature 
did  not  have  in  mind  tbe  very  classes  of  cor- 
porations mentioned  in  the  acta  of  1875  and 
1881.  I  do  not  think  these  acts  were  repeal- 
ed by  the  act  of  1896,  for  tbe  reason  that  I 
think  there  is  no  necessary  inconsistency. 
The  re-enactment  of  section  86  by  the  Lep 
Islature  is  an  indication  that  the  revisers, 
exi)ert«  as  they  were  In  our  corporation  law, 
were  of  opinion  that  it  had  not  been  super- 
seded either  by  the  railroad  and  canal  act 
of  1875  or  the  so-called  turnpike  act  of  1881; 
and  the  Legislature  adopted  that  view  which 
was  the  same  view  expressed  by  us  in  the 
Boylan  Ca8& 

Xhe  object  of  section  86  was  not  the  aA 
vantage  of  the  corporation  or  its  creditors. 
It  was  to  preserve  for  the  benefit  of  the  pub- 
lic the  right  to  continue  tbe  operations  of 
corporations  having  charge  of  a  work  of  a 
public  nature  in  which  tbe  value  of  tbe 
work  was  dependent  upon  the  franchise,  and 
In  the  continuance  of  which  the  public,  as 


Digitized  by 


Google 


182 


70  ATLANTIC  BBPORTER 


(N.J. 


well  as  the  corporators  and  creditors  of  the 
company,  had  an  Interest  The  Legislature 
recognized  the  fact  that  there  was  a  public 
Interest  to  be  served  by  the  continuance  of 
the  operations  of  the  company,  and  that  this 
end  could  not  be  accomplished  If  the  physical 
property  was  to  be  severed  from  the  right  to" 
use  and  operate  the  same.  The  present  case 
Illustrates  the  .difficulty.  It  follows  logically 
from  the  view  of  the  court  that  the  present 
defendant  Is  without  power  to  conduct  the 
business  of  supplying  Vineland  with  gas,  and, 
since  Famum  has  died  without  organizing 
a  corporation  under  the  act  of  1881,  no  one 
has  the  legal  right  to  sui^ly  this  important 
municipality  with  one  of  the  necessities  of 
modem  life. 

My  view  I  think  harmonizes  with  other 
well-established  legal  principles.  Before  a 
corporation  can  actually  exist,  there  must 
not  only  be  a  charter,-  bat  an  acceptance  of 
that  charter.  Farnnm,  instead  of  accepting 
the  corporate  powers  conferred  by  the  act  of 
1881,  did  all  in  hla  i>ower  to  show  that  he 
did  not  accept  them.  By  oar  present  decision 
the  purchaser  becomes  a  corporation  nolens 
Tolens,  and  Is  at  once,  by  the  act  of  purchase, 
constituted  a  corporation  sole — a  corporation 
quite  anomalous  in  onr  law.  Upon  this  an- 
omaly l8  ingrafted  another,  for  the  corpora- 
tion sole  is  empowered  by  the  act  to  organize 
"said  new  corporation"  by  the  election  of 
officers  and  directors,  the  issuing  of  certifi- 
cates of  stock,  and  the  creation  of  preferred 
.  stock.  A  corporation  sole  with  attributes  of 
this  character  Is  a  legiil  novelty;  yet  what 
other  view  can  be  taken?  The  words  "said 
new  corporation"  point  necessarily  to  the 
former  language  of  the  section,  wUch,  the 
opinion  holds,  create  a  corporation  sole.  The 
only  other  view  possible  Is  that  the  corpora* 
tl<n  sole  created  by  the  mere  act  of  purchase 
can  at  once  proceed  to  convert  Itself  Into  a 
corporation  aggregate,  a  legal  novelty  hardly 
less  striking  than  the  former.  These  difficul- 
ties are  enough  to  lead  me  to  conclude  that 
we  took  the  correct  view  in  Boylan  v.  Kelly, 
that  the  purchaser  does  not  become  a  cor- 
poration  by  the  mere  act  of  purchase,  but 
has  his  election  to  hold  as  an  Individual  or 
to  organize  a  cori>oratIOD  aggregate  under 
the  act  of  1881. 

There  is  no  insuperable  difficulty  in  an  in- 
dividual exercising  such  franchises  as  those 
now  In  question.  He  must  have  express  leg- 
islative authority,  but  that  is  given  by  sec- 
tion 85  of  the  old  corporation  act  The  char- 
ter of  the  old  Vineland  Company  gave  It  ex- 
press authority  to  borrow  money  upon  a 
mortgage  of  its  lands,  works,  property,  and 
franchises.  At  the  date  of  the  charter,  and 
for  many  years  thereafter,  such  mortgages 
were  usually  given  to  individuals,  and  the 
mortgage  upon  the  franchises  or  even  upon 
the  property  could  be  of  little  value  to  the 
mortgagee,  unless  In  case  of  foreclosure  he 
might  purchase  the  mortgaged  property  and 


exercise  the  franchises.  Mew  Orleans,  etc, 
R.  R.  Co.  V.  Delamore,  114  D.  S.  501,  6  Sup. 
Ct  1009.  29  L.  Ed.  244.  The  franchise  to 
maintain  and  operate  the  works  may  be  ex- 
ercised by  natural  persons.  Memphis,  etc., 
R.  R.  Co.  V.  Berry,  112  U.  S.  609,  5  Sup.  Ct. 
209,  28  L.  Ed.  831.  Our  statute  is  careful  t» 
define  the  right  acquired  by  the  purchaser. 
It  is  the  right  to  exercise  the  franchise  "dur- 
ing the  whole  of  the  residue  of  the  term 
limited  in  the  charter  of  said  company."  In 
this  respect  the  case  differs  from  Snell  ▼. 
Chicago,  133  lU.  413,  24  N.  B.  532,  8  L  B.  A. 
858,  and  on  appeal,  152  U.  8.  191,  14  Sup.  Ct 
489,  38  L.  Ed.  408.  The  term  limited  in  the 
charter  of  the  Vineland  Company .  was  per- 
petual, and  a  right  to  exercise  the  franchises 
for  the  whole  of  the  residue  of  the  term  nec- 
essarily includes  a  right  which  shall  outlast 
the  life  of  a  natural  person,  and,  to  be  avail- 
able at  all,  must  therefore  involve  the  right 
to  convey.  In  the  absence  of  legislation  for- 
bidding the  exercise  of  such  a  franchise  by 
a  natural  person  as  grantee,  I  see  no  reason 
why  one  natural  person  who  is  by  statute  au- 
thorized to  exercise  the  franchises  may  not 
convey  them  with  the  works  to  another  nat- 
ural person.  This  was  done  in  the  case  of 
Boylan  v.  Kelly. 

I  do  not  question  the  power  of  the  Legls- 
latare  to  control  within  the  constitutional 
limits  the  business  of  supplying  gas  to  a  mu- 
nicipality. Section  86  of  the  corporation  act 
o(  1875  itself  enacts  that  the  purchaser  shall 
hold,  use,  and  enjoy  the  franchises  subject  to 
all  the  restrictions,  limitations,  and  condi- 
tions contained  in  the  charter  of  the  insolvent 
company,  and  no  doubt  this  would  authorize 
any  regulations  of  the  exercise  of  the  rights 
by  Famum  or  his  grantees  which  might  have 
been  made  with  reference  to  their  exercise 
by  the  Vineland  Gaslight  Company. 

I  do  not  understand  whether  the  court 
holds  that  the  franchises  conveyed  to  Far- 
nnm ceased  with  his  death,  or  whether  they 
are  bUU  In  existence.  The  reference  to  Snell 
V.  Chicago  seems  to  indicate  that  the  court 
favors  the  form«  alternative.  If  that  view 
is  correct  the  effort  of  the  Legislature  both 
by  section  85  of  the  corporation  act  of  187& 
and  by  the  act  of  1881  to  preserve  these  fran- 
chises for  the  public  benefit  was  singularly 
inefficacious,  since  It  was  made  to  depend  up- 
on the  uncertain  tenure  of  the  purchaser's 
life. 

If  these  franchises  are  still  subsisting,  they 
must  have  passed  as  property  of  a  corpora- 
tion sole,  since  the  opinion  clearly  indicates 
that  they  could  not  pass  by  will  or  Intestacy. 
If  that  view  is  correct,  it  is  of  considerable 
importance  to  know  In  whom  they  are  now 
vested.  Whoever  It  may  be,  it  would  seem 
that  he  holds  the  franchises  separate  from 
the  physical  property,  the  works,  gas  holder, 
pipes,  etc.,  and  no  one  is  at  present  authoriz- 
ed by  law  to  supply  this  municipality  with, 
gas. 
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I  prefer  the  more  simple  bat  less  novel 
▼lew  which  I  have  already  Indicated, 

BOGETRT  and  OBEBN,  JJ^  concur  In  the 
▼lews  herein  ^q^ressed. 

GABRISON.'J.  (dissenting).  If  it  be  con- 
ceded that  the  Ylneland  Light  &  Power  Com- 
pany la  mistaken  In  Its  contention  that  It  Is 
the  legal  owner  of  the  franchises  of  the  Vine- 
land  Gaslight  Company  under  color  of  which 
It  has  been  and  stUI  Is  rendering  the  public 
service  for  which  that  company  was  Incor- 
porated. I  am  of  opinion  that  the  temporary 
opening  of  a  street  In  the  performance  of 
that  supposed  duty  and  in  the  public  Interest 
is  not  such  an  Irreparable  Injury  or  such  a 
poblic  nuisance  as  presents  a  proper  case  for 
Interference  by  a  court  of  equity. 

"If  a  mistake  has  been  made  by  the  com- 
pany," said  Chancellor  Vroom  In  Attorney 
General  v.  Stevens,  1  N.  J.  Eq.  369-385,  22 
Am.  Dec.  S26,  "acting  without  fraud  or  cor- 
rupt Intent  but  seeking  to  comply  with  the 
requisitions  of  law.  It  does  not  present  a 
proper  case  for  the  Interference  of  this  court 
by  the  extraordinaty  remedy  of  injunction." 

In  Morris  &  £.  R.  R.  Co.  v.  Attorney  Gen- 
eral, 20  N.  J.  Eq.  530,  the  Chancellor  had 
held  that  the  defendants  were  not  authoriz- 
ed to  lay  their  track  upon  the  street,  and 
granted  the  Injunction  applied  for  by  the  in- 
formation. Upon  appeal  this  was  reversed. 
Justice  Depue^  in  delivering  the  opinion  of 
this  court,  said:  "It  must  not  be  overlooked 
that  the  defendants  are  engaged  in  a  public 
work,  by  the  completion  of  which  the  public 
interests  will  be  greatly  advanced.  The  In- 
junction by  which  the  progress  of  the  work 
Is  arrested  must  not  only  cause  great  Injury 
to  the  defendants,  but  also  Is  the  occasion  of 
great  Inconvenience  to  the  public." 

In  the  case  of  Allen  v.  Freeholders  of  Mon- 
mouth County,  13  N.  J.  Eq.  68,  it  was  held 
"that,  although  a  bridge  which  was  being 
erected  over  navigable  waters  without  com- 
petent authority  was  technically  a  nuisance, 
yet  as  it  was  being  built  in  good  faith,  and 
for  the  public  benefit,  a  court  of  equity  would 
not  restrain  its  erection  even  on  an  informa- 
tion by  the  Attorney  General  In  behalf  of  the 
public."  Morris  &  B.  R.  R.  Co.  ▼.  Attorney 
General,  20  N.  J.  Eq.  530. 

In  Atty.  Gen.  ▼.  Del.  &  B.  B.  R.  R.  Co.  the 
court  said:  "There  is  still  another  considera- 
tion constraining  me  to  the  conclusion  at 
which  I  have  arrived.  The  defendants  have 
acted  bona  fide  under  what  they  believed  to 
be  saffident  legislative  authority.  They  have 
expended  a  very  large  sum  of  money  In  their 
enterprise.  •  •  •  xhe  defendants  have 
been  permitted  to  make  their  Immense  ex- 
penditure upon  their  enterprise  in  the  confi- 
dence of  their  convictions  that  they  possessed 
all  requisite  legislative  authority  without 
even  a  word  of  protest  or  remonstrance.  Un- 
der such  drcumstances,  equity  will  refuse  to 
aid  even  to  the  states  leaving  it  to  its  remedy 
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at  law."    Atty.  Gen. 
27  N.  J.  Eq.  1. 

Conformity  to  the  views  thus  expressed  by 
Chancellors  and  by  equity  judges  in  this 
court  requires  that  we  reverse  the  decree  in 
the  present  case,  which  more  than  any  of 
those  cited  is  inopportune  for  Interference  by 
the  injunction  i>ower  of  the  Court  of  Chan- 
cery. The  statute  that  granted  the  charter  of 
the  original  gas  company  was  enacted  In  the 
interest  of  the  public.  The  statutes  that 
were  enacted  to  prevent  the  lapsing  of  these 
public  service  franchises  bad  the  same  Inter- 
est in  view.  The  new  corporations  that  were 
authorized  and  capacitated  to  continue  such 
franchises  were  conceived  in  the  same  spirit. 
The  present  corporation  Is  in  form  and  effect 
identically  such  a  corporation.  The  technical 
flaw  in  its  mode  of  organization  is  technical 
merely,  and  does  not  appeal  to  a  court  of 
equity.  The  only  matter  we  are  asked  to  de- 
cide is  a  sharp  legal  point  about  which,  if 
mistake  was  made,  It  was  made  upon  the  ad> 
vice  of  conscientious  and  eminent  connsd 
years  ago,  and  now  raised  after  acquiescence^ 
expenditure  of  money  and  years  of  acc^table 
performance  of  a  public  duty. 

The  -overt  act  with  which  the  defendant  is 
charged  at  this  late  day  is  that  of  continu- 
ing to  serve  the  public  interests  that  ail  the 
statutes  referred  to  were  enacted  to  subserv& 
In  its  most  heinous  aspect  the  defendant's 
offense  consistB  In  opening  up  the  soil  of  the 
highway  to  lay  a  gas  pipe — a  matter  of  a  few 
inches  in  point  of  depth  and  of  a  few  hours 
in  point  of  time,  by  which  no  substantial  in- 
jury to  the  public  is  done,  and  by  which  no 
member  of  the  public  is  even  pretended  to  be 
injured.  On  the  other  hand,  the  Injunction 
we  are  asked  to  approve  will  be  a  grievous 
hardship  to  the  very  public  in  whose  name 
alone  it  is  or  can  be  demanded  Its  effect 
will  be  to  deprive  an  entire  community  of  a 
convenience  of  modem  life  necessary  to  Its 
comfort,  and  all  but  essential  to  its  safety. 
This  must  be  the  result  of  our  decision,  un- 
less Indeed  there  be  a  business  competitor  of 
the  defendant  waiting  to  avail  Itself  of  our 
decision  of  the  sharp  legal  point  Involved. 
The  case  does  not  show  that  there  Is  such  a 
competitor,  hence  we  are  not  to  assume  that 
there  is ;  but,  if  there  Is,  it  does  not  consti- 
tute a  public  In  whose  interest  we  should  dis- 
regard the  interests  of  the  real  public,  and 
depart  from  the  salutary  and  well-consldered 
declarations  with  which  this  memorandum  is 
prefaced.  The  case  is  peculiarly  one  where 
a  court  of  equity  should  decline  to  interfere. 


cn  N.  J.  B.  6t») 
STARRETT  v.  BOYNTON  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  16,  1908.) 

1.  Fbauos,  Statutb  of— Cortbaot  to  Ooh- 
VET  Land— Past  Pebfobkaitcc. 

Where  plaintiff  purchased,  by  oral  con- 
tract, certain  land  from  defendants,  through 
their  agent,  believing  that  the  land  purchased 
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included  tbe  itrip  t&  eontroTersy,  and,  not 
knowing  that  the  description  in  the  deed  did 
not  include  the  atrip,  took  possession  thereof, 
paid  the  consideration,  and  remained  in  pos- 
session, earing  for  the  strip  for  two  months, 
when  defendants  for  the  first  time  disputed  his 
ownership  thereof,  there  was  such  part  per- 
formance of  the  contract,  so  far  as  such  strip 
was  concerned,  that  it  could  not  be  avoided  by 
defendants  under  the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  23,  Frauds,  Statute  of,  gg  803-310.] 

2.   SPKOUTO   PeBFOBM ANCK— DEIBItSES. 

Protest  of  vendors  against  a  retention  by 
the  vendee  of  a  disputed  strip  of  land,  included 
in  the  contract  of  sale,  but  not  in  the  descrip- 
tion in  the  conveyance,  not  having  been  made 
until  two  months  after  the  vendee  had  entered 
into  possession  thereof,  constituted  no  defense 
to  a  suit  to  compel  specific  performance. 

Appeal  from  Court  of  Chancery. 

Suit  by  Paul  Starrett  against  Harriet  O. 
Boynton  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal.     Affirmed. 

Edward  M.  CoUe,  for  appellants.  Oulld  & 
Martin,  for  respondent. 

GUMMBRE,  C.  J.  The  defendants,  Har*- 
riet  O.  Boynton  and  ber  husband,  conveyed 
to  Starrett,  the  complainant,  a  house  and  lot 
In  East  Orange;  known  as  No.  73  Harrison 
street  The  negotiations  leading  up  to  the 
transfer  were  conducted  on  tbe  part  of  ttae 
Boyntons,  by  one  Bruen,  a' real  estate  agent, 
who  was  employed  by  them  to  sell  the  prop- 
erty, and  who  prepared  the  deed  for  the  same 
from  a  description  furnished  to  him  by  his 
principals.  The  price  agreed  upon  end  paid 
by  Starrett  for  the  property  was  $22,500. 
About  two  months  after  receiving  his  deed 
and  entering  Into  possession,  Starrett  was  ini- 
formed  by  his  grantors  that  the  description 
of  the  property  contained  In  the  conveyance 
stopped  10  feet  short  of  a  privet  hedge,  which 
apparently  separated  No.  73  Harrison  street 
from  otber  property  of  the  Boyntons.  Claim- 
ing that,  by  tbe  terms  of  his  contract  with 
Bmen,  be  was  to  have  a  conveyance  of  all 
the  land  within  tbe  privet  hedge,  he  demand- 
ed of  the  Boyntons  a  conveyance  of' the  omit- 
ted parcel.  This  they  refused  to  give  him, 
asserting  that  the  land  described  In  his  deed 
was  all  that  Bruen  was  authorized  to  sell  to 
him,  and  all  that  be  had  purchased.  He 
thereupon  filed  h(s  bill  for  relief,  and  at  the 
hearing  the  learned  Vice  Chancellor,  before 
whom  tbe  cause  was  tried,  concluded,  from 
the  evidence  submitted,  that  "Bruen  offered 
to  tbe  complainant,  and  that  the  complainant 
agreed  to  buy,  the  property  extended  to  the 
privet  hedge" ;  and  further  that  "Bruen  bad 
been  originally  authorized  (by  the  Boyntons) 
to  sell  up  to  tbe  hedge,  and  that  in  this  re- 
spect bis  instructions  were  .never  varied." 
Finding  these  facts,  he  advised  a  decree  com- 
pelling tbe  Boyntons  to  execute  to  Starrett  a 
conveyance  of  the  strip  of  land  In  dispute. 
A  decree  so  directing  was  accordingly  enter- 
ed, and  from  it  this  appeal  is  taken  by  the 
defendants. 

Two  grounds  Of  reversal  are  Insisted  upon 


before  us:  (1)  That  tbe  conclusion  reached 
by  tbe  learned  Vice  Chancellor  that  Bruen 
was  authorized  by  tbe  defendants  to  make 
sale  of  all  the  land  up  to  th^  privet  hedge 
was  not  Justified  by  tbe  evidence;  (2)  tba. 
If  he  was  so  authorized,  and  contracted  to 
that  effect,  the  contract  is  unenforceable  un- 
der the  statute  of  frauds,  for  the  reason  that 
It  was  not  In  writing — which  is  the  fact. 
Our  examination  of  the  proofs  entirely  satis- 
fies us  that  the  conclusion  reached  by  tbe 
Vice  Chancellor  on  tbe  facts  was  justified, 
that  the  property  which  Bruen  was  authoriz- 
ed by  the  defendants  to  sell  included  the 
strip  of  land  In  dispute,  and  that  tbe  con- 
tract which  Bruen,  on  behalf  of  bis  princi- 
pals, made  with  tbe  complainant  embraced 
tbe  whole  tract  up  to  the  privet  hedge.  The 
question  of  tbe  effect  of  tbe  statute  of  frauds 
upon  tbe  right  of  tbe  complainant  to  enforce 
the  performance  of  the  contract  was  not  con- 
sidered by  the  learned  Vice  Chancellor.  It 
apparently  was  not  even  raised  before  him, 
and  the  proofs  bearing  upon  the  respective 
rights  of  the  parties  under  the  statute  are  of 
the  most  meager  description.  It  was  In  evi- 
dence, however,  that  the  complainant,  after 
entering  into  possession  of  No.  73  Harrison 
street,  assumed  charge  of  the  disputed  strip, 
and'  bad  taken  care  of  it  thereafter  until  the 
time  of  the  hearing,  although  Mr.  Boynton 
had  twice  protested  by  letter  against  bis 
action. 

Although  the  statute  of  frauds  declares 
that  no  action  shall  be  brought  upon  any  con- 
tract for  sale  of  lands  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be 
In  writing,  and  signed  by  the  party  to  be 
charged  therewith,  equity  will  Intervene  to 
enforce  a  verbal  contract  for  such  sale,  not- 
withstanding the  statute,  when  there  has 
been  a  part  performance  thereof  by  tbe  pay- 
ment of  the  purchase  money  by  tbe  vendee, 
and  entry  Into  possession  of  tbe  land  by  hbn. 
In  pursuance  of  the  contract,  and  with  the 
consent  of  the  vendor.  So  universally  Is  this 
principle  recognized  that  a  citation  of  au- 
thority In  support  of  It  would  be  out  of 
place.  Not  attempting  to  dispute  tbe  princi- 
ple, counsel  for  the  appellants  contends  that 
the  present  case  Is  not  within  it.  His  con- 
tention seems  to  us  to  be  unsotmd.  The 
payment  of  the  purchase  money  by  the  com- 
plalnnnt  and  his  entry  into  possession  of  No. 
73  Harrison  street  are  uncontroverted.  His 
assumption  of  the  charge  of  the  disputed 
strip,  and  of  its  care,  is  not  denied,  and  con- 
stitutes prima  facie  proof  of  possession  there- 
of. His  entry  Into  the  possession  of  73  Har- 
rison street,  and  of  the  disputed  strip,  as  a 
single  parcel  of  land,  under  the  belief  that 
It  constituted  the  property  purchased  by  him. 
Is  proof  that  such  entry  was  in  pursuance  of 
the  contract  If  It  was  acquiesced  in  by  the 
defendant  That  his  entiy  was  with  their 
consent  may  be  deduced,  with  reasonable  cer- 
tainty, from  the  fact  that  they  waited  for 
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two  months  after  lie  had  gone  Into  poewesslon 
before  notifying  him  that  his  deed  did  not 
cover  the  dlspoted  tract — and  in  this  way: 
If  the  delay  In  the  notification  was  dne  to 
the  fact  that  the  misdescription  in  the  deed 
was  the  result  of  an  honest  mistake,  the  de- 
f^dants  supposing,  at  the  time  of  its  de- 
livery, that  the  description  contained  in  It 
covered  all  of  the  property  which  they  bad 
agreed  to  sell  to  him,  and  not  discovering  the 
mistake,  or  conodving  the  idea  of  taking  ad- 
vantage of  It  to  defraud  the  complainant,  un- 
til after  the  latter  bad  entered  into  posses- 
sion, tliat  entry  was  demonstrably  with  their 
consent  If,  on  the  other  band,  the  disputed 
strip  was  Intentionally  omitted  by  the  def^id- 
ants  from  the  description  contained  in  the 
deed,  as  a  step  in  a  scheme  to  defraud  the 
complainant,  thai  tlie  only  reasonable  ex- 
planatlm  of  their  delay,  In  notifying  him  of 
its  omission,  until  after  he  had  entered  Into 
possession,  is  that  they  desired  the  whole 
transaction  to  be  completed,  so  far  as  the 
complainant  was  concerned,  before  he  should 
learn  of  the  fraud  which  they  were  attempt- 
ing to  perpetrate  upon  him,  and  so  prevent 
him  from  refusing  to  complete  the  purchase 
and  pay  the  purchase  money.  Such  a  scheme 
contains,  as  a  necessary  ingredient,  the  con- 
sent of  the  vendors  to  the  entry  Into  iwsses- 
slon  by  the  vendee.  We  condnde,  for  the 
reasons  we  have  expressed,  that  the  statute 
of  frauds  affords  no  bar  to  the  complainant's 
right  to  spedflc  performance. 

The  protest  of  the  defendants,  against  the 
retention  of  the  disputed  tract  by  the  com- 
plainant not  having  been  made  until  after 
entry  into  possession  thereof  by  tbe  latter, 
affords  no  reason  for  the  refusal  by  a  court 
of  equity  to  compel  the  specific  performance 
of  the  contract  of  sale. 

The  decree  appealed  from  will  be  afiBrmed. 


CT4  N.  J.  S.  287) 

BBIOHAM  V.  H.  O.  MOTiOOK  CO. 

(Court  of  Clianoery  of  New  Jersey.     July  1, 
08080 

1.  Ck>vsNAiiTS  — BtriLDiire     REsmonoNs  — 

SCOFX. 

Where  a  coTenant  provided  that  no  build- 
ing should  be  erected  within  20  feet  of  the  front 
propert^r  line  of  any  street  except  on  A.  avenue, 
or  within  6  feet  of  tbe  aide  line  of  any  lot,  the 
bulldinir  line  applied  to  both  the  front  and  side 
street  lines  of  comer  lots. 

2.  Samb— EnroBCKKENiv^RiGHX  OF  Lot  Own- 

EBS. 

Where  a  street  line  building  restriction  was 
inserted  in  the  deeds  to  a  city  addition,  whether 
tbe  rights  of  an  owner  of  a  single  lot  to  enforce 
the  restriction  had  become  barred  by  acquies- 
cence in  tbe  violation  of  the  covenant  by  others 
most  be  measured  by  tbe  relation  of  the  asserted 
violation  to  the  individual  lob 

[BM.  Note.— For  cases  in  i)oint  see  Cent  Dig. 
vol.  14,  Covenants,  |  180.] 

8.  Same— AoQuiESCENCB  bt  Lard  Company. 
Where  a  land  company  sold  lots  in  a  city 
addition  with  a  building  line  restriction,  no  bu(>- 
seqnent  failure  of  the  company  to  enforce  sach 
covenants  in  behalf  of  its  remaining  unsold  lota 


could  destroy  tbe  right  of  a  purdiaser  of  a  lot 
subject  to  such  restriction  to  enforce  the  same 
on  behalf  of  his  lot;  the  covenapt  having  been 
made  for  the  benefit  thereof,  pursuant  to  a  gen- 
eral building  plan. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  CovttDsnts,  {  180.] 

4.  Same. 

Where  a  building  line  restriction  provided 
that  no  building  should  be  erected  within  20  feet 
of  the  front  property  line  of  any  street  except 

A.  avenue,  or  within  5  feet  of  the  side  line  of 
any  lot,  the  fact  tlutt  various  encroachments  on 
the  6-foot  restriction  bad  been  permitted  did  not 
show  the  at>andonment  of  the  restriction  of  20 
feet 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig. 
vol.  14,  Covenants,  (  180.] 

B.  Same— Impbopeb  Ebeotior— Open  Poboh- 
■s— Bat  Windows. 

The  erection  of  open  porches  and  bay  win- 
dows extending  over  a  building  line  of  20  feet 
pursuant  to  a  popular  interpretation  of  tbe  re- 
striction, was  not  evidence  of  an  abandonment 
of  the  general  building  line  scheme, 
a.  Same— Abandonment. 

A  lot  owner,  entitled  to  the  benefit  of  a 
building  line  restriction,  could  not  be  cliarged 
with  aUindonlns  such  rijghts  because  be  did  not 
Interfere  to  enforce  the  covensnt  in  a  case  in 
which  he  had  no  substantial  interest  to  protect 
for  his  own  benefit    . 

7.  Same  —  Natubb  or  Ebbction  —  Double 
House. 

The  erection  of  a  double  house,  oonalsting 
of  two  houses  under  one  roof,  constituted  a  vio- 
lation of  the  building  restriction  forbiddinz  more 
than  one  building  to  be  erected  on  one  lot  for 
dwelling  house  purposes. 

8.  Bamb— Abandonment. 

Where  deeds  to  a  city  addition  were  made 
containing  a  building  restriction  that  no  more 
than  one  Duilding  should  be  erected  on  each  lot 
for  dwelling  house  purposes  for  the  benefit  of 
each  lot  the  fact  that  ten  such  buildings  bad 
been  erected  on  the  tract  only  two  of  which 
were  within  two  blocks  of  plaintifTs  property, 
did  not  show  complainant's  abandonment  of  the 
right  to  enforce  such  restriction. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  14,  Covenants,  8  180.] 

Suit  by  Martin  B.  Brlgham  against  tbe  H. 
O.  Mulo<^  Company.  Decree  for  complain- 
ant 

Thompson  &  Cole,  for  complainant  Bour- 
geois &  Sooy,  for  defendant 

LBAMINO,  y.  a  Tbe  bill  does  not  dis- 
close whether  tbe  deeds  of  complainant  and 
defendant  and  tbe  several  deeds  in  their  re- 
spective chains  of  title  contain  tbe  reetrlctive 
covenants  sought  to  be  enforced,  or  the  extent 
to  which  defendant  may  be  charged  with  no- 
tice of  these  covenants;  but  as  the  right  of 
complainant  to  enforce  against  defendant  tbe 
observance  of  tbe  restrictive  covenants  in 
question  was  conceded  by  defendant's  counsel 
at  the  hearing,  provided  complainant  bad  not 
lost  the  right  by  reason  of  his  own  violation 
of  tbe  covenants,  or  by  reason  of  acquiescence 
in  the  violation  of  the  covenants  amounting 
in  effect  to  their  abandonment,  the  question 
of  tbe  bar  to  complainant's  rights,  as  urged 
by  defendant  will  alone  be  considered. 

Tbe  case  of  Collins  v.  Waters  (not  officially 
reported)  70  AtL  — ^  determines  that  tbe 
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2(Kfoot  bnQdliiK  line  coTenant  here  In  ques- 
tion applies  to  both  the  front  and  side  street 
lines  of  corner  lots. 

The  case  of  Chelsea  Land  C!ompany  t. 
Adams  (N.  J.)  66  AU.  180  (another  suit  touch- 
ing the  covenant  now  In  question),  must  be 
regarded  as  coucluslve  as  to  the  right  of 
that  company  to  enforce  In  this  court  the 
covenant  against  the  erection  of  a  building 
neater  than  20  feet  from  the  street  line. 
That  was  a  case  in  which  the  town  site  pro- 
prietor, owning  property  In  all  parts  of  the 
tract,  had  stood  by  and  permitted  violations 
of  the  covenant  without  complaint  While 
that  was  held  to  opeiate  as  a  bar  to  the  right 
of  that  company  to  prevent  further  violations 
of  the  same  covenant,  the  adjudlcatlm  dear- 
ly has  no  application  to  the  rights  of  the 
owner  of  a  single  lot  who  may  not  have  so  ac- 
quiesced. It  would  scarcely  be  possible  for 
any  single  violation  of  the  covenants  to  occur 
without  the  interests  of  the  original  land 
company  being  directly  affected;  but  the  own- 
er of  a  single  lot  may  have  no  concern  what- 
ever In  a  violation  of  the  covenants  on  a  part 
of  the  tract  distant  from  his  lot.  I  am  con- 
vinced that  any  claim  of  bar  asserted  against 
the  rights  of  an  owner  of  a  single  lot  by  rea- 
son of  acquiescence  In  the  violation  of  re- 
strictive covenants  of  this  nature  must  be 
measured  by  the  relation  of  the  asserted  vio- 
lation to  the  individual  lot  This  view  was 
taken  by  me  in  Barton  v.  Sllfer  (X.  3.  Gh.) 
66  Atl.  899,  in  harmony  with  the  views  ex- 
pressed by  Vice  Chancellor  Emery  in  Mor- 
row V.  Hasselman,  69  M.  J.  Eq.  612,  61  Atl. 
369,  STL  The  title  to  the  lot  now  owned  by 
complainant  passed  from  the  Chelsea  Beach 
Company  In  the  year  1889.  Clearly  no  sub- 
sequent failure  upon  the  part  of  that  com- 
pany to  enforce  similar  covenants  In  behalf 
of  Its  remaining  unsold  lots  should  operate  to 
destroy  the  right  of  the  owner  of  that  lot  to 
enforce  in  behalf  of  that  lot  the  covenants 
which  defendant  now  concedes  to  have^  been 
made  for  the  benefit  of  that  lot  pursuant  to 
a  general  building  plan. 

The  covenants  In  question  provided  that  no 
building  shall  be  erected  within  20  feet  of  the 
front  property  line  of  any  street,  except  on 
Atlantic  avenue,  or  within  6  feet  of  the  side 
line  of  any  lot,  and  also  that  "not  more  than 
one  building  be  built  or  erected  upon  each 
lot  for  dwelling  house  purposes."  The  bill 
asserts  that  a  building  is  about  to  be  erected 
by  defendant  at  the  northwest  comer  of 
Artie  and  Chelsea  avenues,  across  the  street 
from  complainant's  property,  and  is  to  be 
erected  with  the  main  body  of  the  building 
within  10  feet  of  Artie  avenue,  and  the  porch 
within  10  feet  of  Ohcdsea  avenue,  and  that 
the  first  story  of  the  main  body  of  the  build- 
ing will  project  over  the  porch  and  be  less 
than  20  feet  from  Chelsea  avenue,  and  also 
that,  while  the  building  will  be  under  one 
roof,  it  is  intended  for  and  is  to  t>e  used  as 
a  double  dwelling  bouse.  This  Is  not  denied 
by  defendant    The  afildavlts  filed  by  defend- 


ant describe  116  buildings,  erected  at  various 
parts  of  the  tract  which  are  claimed  by  de- 
fendant to  be  erected  in  violation  of  the  terms 
of  some  of  the  covenants  above  referred  to. 
I  have  bad  great  difficulty  In  locating  these 
buildings.  They  are  described  with  reference 
to  street  numbers,  and  cannot  be  located  by 
the  record  as  filed.  At  the  bearing  a  map  of 
Chelsea  was  handed  to  me  and  the  system  of 
numbering  explained.  With  Its  aid  I  have 
endeavored  to  comprehend  the  affidavits  filed 
by  the  defense.  These  affidavits  disclose  that 
a  great  number  of  buildings  have  been  erect- 
ed nearer  than  6  feet  to  the  side  line  of 
lots;  the  encroachment  over  the  6-foot  re- 
striction varying  from  a  few  inches  to  8  feet 
While  this  part  of  the  covenant  Is  not  In 
question  in  this  case,  its  violation  may  have 
been  set  forth  under  a  claim  that  it  tends  to 
show  a  general  abandonment  of  the  original 
plan.  I  do  not  think  it  can^be  given  that 
effect  as  against  complainant  Whether  a 
building  Is  8  or  S  feet  from  the  side  line  of 
a  lot  is  a  matter  of  little  concern  to  any-  one 
except  the  owner  of  the  adjacent  lot  or  lots 
in  the  Immediate  vicinity,  and  I  cannot  think 
it  strange  that  this  part  of  the  covenant  has 
not  been  strictly  observed;  but  whatever 
effect  these  violations  of  this  part  of  the 
covenant  may  have  against  parties  seeking  its 
enforcement  I  am  unable  to  conclude  that  It 
should  ox>erate  as  a  bar  to  the  enforcemoit  by 
complainant  of  those  parts  of  the  covenants 
which  he  now  seeks  to  enforca 

The  affidavits  also  disclose  that  a  large 
number  of  buildings  have  been  erected  with 
open  porches,  and  some  with  bay  whidows, 
extending  over  the  20-foot  restriction  line. 
The  building  which  defendant  Is  about  to 
erect  Is  of  that  nature.  I  entertain  grave 
doubts  whether  the  covenants  In  question 
were  Intended  to  apply  to  open  porches  and 
bay  windows  not  extending  to  the  ground. 
The  fact  that  so  many  buildings  have  been 
erected  with  the  main  body  of  the  building 
located  with  reference  to  the  building  line, 
and  with  open  porches  and  bay  windows  ex- 
tending over  the  line,  measurably  indicates  a 
popular  interpretation  of  the  restriction  to 
that  effect  As  Is  said  in  Morrow  v.  Hassel- 
man, 69  N.  J.  Bq.  612,  617,  61  Atl.  369,  If 
these  porches  have  been  erected  under  an 
erroneous  construction  of  the  covenant,  that 
fact  is  no  evidence  of  an  abandonment  of  the 
general  scheme. 

Defendant's  affidavits  also  disclose  that  six 
buildings  have  been  erected  cm  the  tract  with, 
the  main  body  of  the  buildings  less  than  20 
feet  from  the  street  line.  I  cannot  be  entire- 
ly certain  that  I  have  accurately  located 
these  buildings.  The  one  nearest  to  com- 
plainant's property  I  take  to  be  that  referred 
to  in  the  105th  subdivision  of  the  affidavit  of 
Mr.  Ashmead.  That  building  is  on  Artie  ave- 
nue and  one  block  from  complainant's  prop- 
erty. Another  Is  on  Chelsea  avenue  at  the 
comer  of  Atlantic,  also  a  block  away  from 
complainant's  ^:«perty.    Another  is  on  Ghel- 
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sea  avenne,  aonth  of  Pacific,  two  blocks  away; 
anotber  on  Montpeller  avenne,  with  the  loca- 
tion not  given.  The  others  are  too  far  awaj 
to  be  of  possible  concern  to  complainant  It 
may  be  that  the  two  boildlnga  referred  to  as 
a  block  from  complainant's  property  are  suffi- 
ciently near  to  have  imposed  tipon  complain- 
ant, or  npon  such  ■petaim  as  may  have  been 
the  owner  of  complainant's  lot  when  these 
bnlldtngs  were  erected,  the  duty  of  appeal 
to  this  court  for  protection;  but  I  think  not 
Their  erection  contrary  to  the  terms  of  the 
covenants  conld  have  affected  complainant's 
property  but  slightly,  if  at  all.  I  cannot  be- 
lieve that  to  escape  the  .burden  of  the  charge 
of  abandonment  of  a  restrictive  covenant  of 
this  nature,  it  becomes  the  duty  of  a  party 
who  it  entitled  to  enforce  the  covenant  to 
Interfere  in  any  case  where  be  has  not  at 
least  a  substantial  Interest  to  protect  for  him- 
self. 

The  covenant  forbidding  more  than  one 
building  to  be  erected  upon  each  lot  for  dwell- 
ing bouse  purposes  Is,  In.  my  Judgment  bro- 
ken by  the  erection  of  what  is  commonly 
known  as  a  "double  house";  that  Is,  two 
houses  undw  one  roof.  Such  a  structure  Is 
as  mu<di  two  buildings  for  dwelling  house 
purposes  as  though  separate  roofs  existed. 
The  two  dwellings  may  pass  to  separate  own- 
ers, and  the  dividing  wall  become  a  party 
wall.  .  Defendant's  affidavits  disclose  ten  such 
buildings  on  the  tract  Most  of  these  are  on 
Atlantic  avenue.  One  la  on  Chelsea  avenue, 
not  quite  a  block  from  complainant's  proper- 
ty; and  another  on  Artie  avenue,  nearly  two 
blodtaB  away.  These,  in  my  judgment  afford 
no  evidence  of  complainant's  abandonment  of 
the  covenants. 

The  claim  that  complainant  bas  violated 
the  covenants  now  sought  to  be  enforced  is 
based  upon  the  fact  that  his  porch  extends 
beyond  the  20-foot  restriction  line.  As  al- 
ready stated,  I  do  not  deem  that  a  violation 
of  the  covenants,  in  view  of  tbe  fact  that  the 
covenants  do  not  appear  to  have  been  regard- 
ed as  applying  to  open  porches. 

I  will  advise  a  decree  enjoining  defendant 
from  building  the  main  body  of  hla  house 
nearer  to  either  Artie  or  Chelsea  avenues 
tlian  20  feet,  aud  from  erecting  what  has 
been  referred  to  as  a  double  dwelling  house. 


PURNELL  V.  PURNELLu 

(Coort  of  Errors  and  Appeals  of  New  Jenej. 

June  15,  190&) 

1.  HUSBAHD    AlTD    WiFI— PkSSORAI.    RIOHTS 

AMD  Duties. 

A  wife  cannot  dictate  to  her  husband  their 
mode  of  living,  or  determine  where  they  shall 
live,  and  compel  him  to  come  to  her,  bnt  it  is 
ber  duty  to  go  to  him. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
voL  26.  Hnsband  and  Wife,  |  7.] 

2.  DlVOBCB— DeSEBTION — BUBDEN    OF    P^OOF. 

A  wife  who  refused  to  live  in  tbe  home  pro- 
vided for  by  the  husband,  and  who  remained 
away,  though  the  home  was  a  proper  one,  has 


the  burden,  when  sued  by  the  husband  for  di- 
vorce, to  show  that  she  changed  her  attitude, 
and  notified  the  husband  of  her  willingness  to 
return,  and  the  burden  does  not  shift  by  merely 
showing  that,  without  notification  to  the  hus- 
band, she  drove  in  a  carriage  with  her  child  to 
his  residence,  and  had  an  interview  with  him, 
and  then  rode  back;  tbe  carriage  remaining 
waiting  for  her  during  the  call. 

IBd.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  17,  Divorce,  i  861.] 

8.  Saus— Evidence. 

In  a  suit  by  a  husband  for  divorce  on  tt% 
ground  of  desertion,  evidence  held  to  justify  a 
finding  that  the  wife,  after  willfully  and  ob- 
stinately remaining  away  from  the  home  pro- 
vided for  by  the  husband,  did  not  make  a  bona 
fide  effort  to  return  to  the  home,  and  thereby 
defeat  the  suit. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Divorce,  H  446-149.] 
4.  Sake. 

Where  a  hnsband  has,  by  his  conduct  to- 
ward his  wife,  contributed  in  any  degree  to  her 
original  desertion,  he  must  make  suc^  advances 
or  concessions  to  the  wife  as  may  be  reasonable 
to  induce  her  to  return  to  him;  but  where  it 
is  manifest  from  tbe  circumstances  under  which 
the  desertion  took  place,  or  from  the  wife's  tem- 
per and  disposition,  that  an  honest  effort  on  the 
husband's  part  to  terminate  the  separation  will 
be  nnavaihng,  or,  if  successful  in  bringing  the 
desertion  to  an  end,  would  be  so  only  temporari- 
ly, the  dnt^  of  making  advances  or  concessions 
does  not  exist 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Divorce,  {  114.] 

6,  Saiib- Evidence— SuFFiciEwoT. 

In  a  suit  by  a  hnsband  for  divorce  on  the 
ground  of  desertion,  evidence  examined,  and  held 
not  to  require  the  husband  to  make  concessions 
with  a  view  of  terminating  the  separation,  caus- 
ed by  the  wife  willfully  and  obstinately  remain- 
ing away  from  the  home  which  he  had  provided, 
antborizing  a  decree  of  divorce. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Divorce.  U  446-448.] 

Appeal  from  Court  of  Chancery. 

Petition  for  divorce  by  John  W.  Pnmell 
against  Maud  Dickerson  Pumell.  From  a 
decree  granting  a  divorce,  defendant  appeals. 
Affirmed. 

The  following  Is  the  opinion  of  Stevenson, 
V.  C,  of  tlie  court  below : 

"In  this  case,  as  I  indicated  at  the  close  of 
tbe  argument  the  testimony  satisfies  my 
mind  that  In  the  summer  of  1902,  this  man 
and  wife  were  living  In  a  state  of  separation, 
wbolly  on  account  of  the  fault  of  the  wife. 
She  had,  as  I  think  the  testimony  clearly 
showed,  willfully  and  obstinately  remained 
away  from  the  home  which  ber  husband  pro- 
vided for  her.  It  was  a  good  home,  the  prO' 
viding  of  which  was  a  full  discharge  of  his 
duty  to  her.  It  was  the  home  where  he  had 
lived,  and  where  bis  work  lay.  The  young 
wife  preferred  to  live  In  New  York.  She  de- 
clined to  go  down  to  this  place.  Pine  Brook 
I  think  it  was  called,  and  share  the  life  that 
ber  husband  there  lived.  These  are  colored 
people,  but  unusually  Intelligent  The  man 
was  well  educated.  He  is  a  teacher.  He  was 
earning  a  good,  fair  living,  and  be  bad  a  nice 
little  home  in  this  country  place,  and  my 
mind  rested  very  firmly  upon  tbe  conduslon 
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that  this  wife  was  gallty  of  gross  miscondnct 
— an  entirely  Inexcusable  violation  of  her 
duty  to  her  husband — In  remaining  awaj* 
from  him.  She  undertook  to  dictate  their 
mode  of  life,  to  say  where  they  should  live, 
and  to  compel  him  to  come  to  her,  when  it 
was  her  duty  to  go  to  him.  The  testimony 
indicates  that  it  would  hare  been  dlfiBcult  for 
him  to  live  elsewhere.  There  might  be  great 
risk  In  his  going  elsewhere.  The  absence 
of  the  wife  without  justification  natnrally 
bad  brought  about  an  estrangement  between 
them.  Their  relations  were  not  friendly,  and 
this  unfriendly  state  of  mind,  as  I  have  said, 
was  wholly  due,  In  my  judgment,  to  the  mis- 
conduct of  the  wife.  What  they  were  quar- 
reling about  Is  Indicated  beyond  any  doubt 
by  this  brief  note,  produced  here  by  the  wife 
In  the  handwriting  of  the  husband,  which  she 
received  by  mall  July  15,  1902,  to  'Maud 
Pumell — I  am  willing  to  support  yon  only  at 
the  home  I  have  provided.  J.  W.  Pumell.' 
It  does  not  indicate  a  very  affectionate  feel- 
ing In  this  husband  towards  bis  wife,  but  the 
wife  was  to  blame  for  that  This  note  un- 
mistakably shows  what  the  position  of  this 
man  was.  Tou  come  to  me,  and  live  in  the 
borne  that  I  haT«  provided,  and  I  will  receive 
yoo.  I  will  not  support  you  elsewhera'  The 
note  strongly  indicates  that  she  was  seeking  to 
onnpel  her  husband  to  support  her  where  she 
wanted  to  live,  apart  from  him.  Now  then, 
that  being  the  situation  of  affairs,  we  have 
to  deal  with  the  single  interview  that  is  prov- 
ed to  have  taken  place  between  this  couple 
after  this  note  was  written. 

"In  October,  1902,  about  three  months  after 
the  note  was  written,  the  husband  was  main- 
taining this  little  home,  a  furnished  house, 
entirely  comfortable,  and  the  wife  appeared 
on  the  scene,  without  giving  him  any  warn- 
ing. She  says  she  came  to  stay.  She  brought 
with  her  a  suit  case  and  a  valise,  and  she 
brought  with  her  the  Infant  child  of  the 
couple.  She  came  with  her  mother.  She 
drove  some  10  or  12  miles,  and  suddenly  ap- 
peared at  the  house,  and  then  the  wife  went 
in,  was  followed  by  her  mother;  and  the 
driver,  the  witness  William  Oby,  was  near 
enough  to  hear  what  was  first  said,  or  what 
was  said  at  the  early  part  of  the  Interview. 
Now  the  wife  desires  the  court  to  believe 
that  she  went  there  In  good  faith,  accepting 
the  reasonable  demand  of  the  husband,  In- 
dicated by  this  letter,  that  she  should  return 
to  him;  that  she  proffered  herself  ready  to 
return,  and  the  husband  repelled  her,  and 
practically  told  her  that  he  did  not  care 
where  she  went  The  wife's  mother  is  not 
produced,  because  she  is  dead.  The  husband 
gives  an  entirely  different  account  of  this 
interview.  He  says  that  the  wife  appeared 
suddenly  with  the  child,  and  demanded  that 
be  should  make  arrangements  for  the  support 
of  the  child.  It  is  conceded  that  the  wife 
went  back  to  the  carriage,  got  in,  and  the 
husband  gave  the  driver  |6,  with  which  to 
pay  the  fare  which  was  due  from  these  pas- 


sengers, and  the  balance  was  to  be  given  to 
the  wife,  and  the  driver  says  that  he  did  give 
the  balance  to  the  wife  later. 

"Now,  if  the  wife's  story  is  tme,  no  donbt 
the  husband's  action  for  divorce  entirely 
falls.  If  the  wife's  story  is  true  of  what 
occurred  in  October,  although  she  had  been 
entirely  to  blame  up  to  that  time,  althongta 
she  was  obstinately  refusing,  without  any 
Justification  whatever,,  to  accept  the  home 
which  her  husband  provided,  yet  If  In  Oc- 
to'ber'she  went  there,  and  tendered  herself 
ready  and  willing  to  accept  bis  proposal  and 
live  with  him,  that  is  the  end  of  this  man's 
case.  After  a  very  careful  consideration  of 
the  testimony,  however,  I  am  satisfied  tbat 
the  wife's  story  is  entirely  false;  that  the 
husband's  story  Is  substantially  true  that  the 
wife  went  to  this  place  in  October,  not  to 
moke  a  bona  fide  effort  to  have  a  reconcilia- 
tion and  to  accept  the  home  which  her  hus- 
band had  provided,  but  that  she  went  there 
to  demand  that  the  husband  should  do  some- 
thing for  her  and  her  child.  Now,  in  the  first 
place,  all  tbe  probabilities  favor  that  view. 
I  now  treat  the  story  of  the  wife  and  the 
story  of  the  husband  as  flatly  contradictory 
on  this  crucial  point,  and  we  have  to  dls* 
cover  where  the  truth  lies.  In  my  Judgment 
the  true  conclusion  from  the  evidence  Is  that 
the  husband  is  telling  the  truth.  The  wife 
being  In  tbe  wrong,  it  seems  to  me  that  tbe 
burden  of  proof  Is  upon  her  to  show  that  she 
changed  her  attitude,  and  notified  her  bus- 
band  of  her  willingness  to  return.  I  do  not 
think  that  she  shifts  the  burden  by  merely 
showing  that,  without  any  notification  to  her 
husband,  she  drove  in  a  carriage,  with  her 
child  and  a  suit  case  and  a  bag,  to  his  resi- 
dence and  had  an  interview  with  blm,  and 
then  drove  back  in  the  carriage,  wMcb  re- 
mained waiting  for  her  during  tbe  calL  Tbe 
important  question  Is  what  took  place  be- 
tween this  couple  upon  this  occasion.  The 
story  that  the  wife  tells  seems  to  be  a  some- 
what unnatural  one.  This  note  of  July  15, 
1902,  shows  precisely  what  the  position  of 
the  husband  was  'I  am  willing  to  support 
you,'  be  says — ^"I  am  willing  to  support  yon 
— but,'  he  adds,  'only  at  tbe  home  I  have 
provided,'  and  that  was  within  bis  right 
This  woman  had  this  letter  in  her  possession. 
Wtiy  should  she  secretly,  without  notice  to 
the  husband,  pack  her  things  in  a  valise,  and 
the  child's  clothing  In  a  suit  case,  and  drive 
with  her  mother  10  miles,  and  drop  in  upon 
the  husband  at  this  time?  She  had  this  note 
in  her  possession,  and  knew  perfectly  well 
what  his  position  was ;  tbat  he  was  ready  to 
take  her  back  and  keep  her  in  this  home 
which  he  had  provided.  She  undertakes  to 
make  us  believe  that  she  vrent  back  secretly, 
without  giving  her  husband- notice,  for  fear 
tbat  he  would  avoid  her.  In  my  Judgment 
that  is  highly  Improbable.  The  wife  produced 
here,  as  a  witness  to  corroborate  her,  another 
colored  man,  tbe  back  driver,  apparently  an 
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Intelligent  yoong  man,  who  la  friendly  to  her 
beyond  4II  donbt  He  knew  her  and  was  a 
playmate  of  here  at  acbool,  when  they  were 
children.  He  saya  that  he  did  not  know  the 
tansband.  He  drove  this  woman  and  her 
mother  these  10  miles  for  the  aocompUSb- 
ment  of  this  pnrpose,  whatever  it  was,  and 
be  stopped  very  near  the  door,  and  he  heard, 
as  he  tells  na,  what  occurred  at  the  early 
part  of  the  conversatlcm  between  the  wife  and 
the  hnsband,  when  she  went  In  the  door. 
While  I  cannot  now  from  memory  repeat 
what  was  said  then,  and  I  have  no  notes  of 
the  testimony,  the  substance  of  it  Is  this: 
That  be  beard  the  wife  make  the  bold  de- 
mand: 'What  are  you  going  to  do  for  me  or 
for  the  child?'  That  exactly  agrees  with 
the  husband's  testimony  that  this  woman 
came  there,'  dropped  upon  him,  not  in  order 
to  accept  his  offer  aAd  live  with  tdm,  but  to 
donand  what  he  would  do  about  this,  child, 
which  she  was  very  anxious  to  have  cared 
for.  There  are  other  circumstances  In  the 
case  which  corroborate  the  story  of  the  hus- 
band, which  I  shall  not  detail. 

"I  kept  this  case  under  advisement  in  or- 
der to  consider  whether  the  husband  was 
guilty  of  a  violation  of  duty  in  not  subse- 
quently, after  this  interview,  inviting  his 
wife  to  return.  It  was  upon  that  point  alone 
that  I  kept  the  case  for  consideration,  and 
now,  having  considered  it,  I  am  thoroughly 
satisfied  that  the  husband  was  relieved  of  any 
duty  to  again  invite  his  wife.  The  rule  In 
this  class  of  cases  Is  laid  down  In  the  case 
of  Hall  V.  Hall,  80  N.  J.  Eq.  469,  46  Atl.  866, 
by  the  Court  of  Errors  and  Appeals.  I  read 
from  the  opinion  of  Mr.  Justice  Onmmere, 
on  page  470  of  60  N.  J.  Eq.,  and  page  866  of 
46  Atl.:  'That  a  desertion,  In  order  to  be  ob- 
stinate, must  be  persisted  in  against  the 
willingness  of  the  injured  party  to  have  it 
concluded  Is  declared  by  our  cases ;  and  or- 
dlnarlly,  when  the  busband  has  by  his  con- 
duct towards  his  wife  contributed  in  any 
degree  to  her  original  desertion,  the  law  re- 
quires that  he  should  evidence  that  willing- 
ness by  making  advances  or  concessions  to 
bis  wife  as  might  be  reasonable  to  induce  ber 
to  return  to  him.'  It  will  be  observed  that 
the  Ohlef  Justice  here  Is  dealing  with  tbe 
case  where  tbe  husband  was  la  part  re- 
sponsible for  the  separation,  whereas  the 
case  before  this  court  now  is  one  where 
the  conclusion  of  fact  is  reached  beyond 
doubt  that  the  hnsband  was  not  responsible. 
In  any  degree  whatever,  for  the  separation. 
Chief  Justice  Gummere  proceeds:  'But  tbe 
law  does  not  Impose  this  duty  upon  the  hus- 
band, in  every  case,  rigidly  and  without  re- 
gard to  the  facts  and  eircnmstances  by  which 
It  Is  surrounded.  The  busband  Is  bound  to 
make  such  advances  and  concessions  only 
where  there  Is  reasonable  ground  to  suppose 
that  such  action  on  his  part  will  terminate 
the  wife's  desertion.  Where  it  Is  manifest 
ttom  tbe  circumstances  under  which  the  de- 


sertion took  place,  or  from  her  temper  and 
disposition,  or  from  any  other  fact  in  the 
case,  that  lionest  effort  on  the  busband's  part 
to  terminate  the  separation  would  be  unavail- 
ing, or  if  successful  in  bringing  the  desertion 
to  an  end,  would  be  so  only  temporarily,  tbe 
duty  of  making  it  does  not  exist' — citing 
cases.  That  is  the  rule  which  X  think  dis- 
poses of  the  present  case.  In  my  judgment, 
under  the  circumstances,  this  husband  had 
,ttO  reason  to  suppose  that  any  bona  fide  In- 
vitation on  his  part  to  the  wife  would  bring 
her  back.  Sl>e  had  persistently,  during  a 
long  period  of  time,  obstinately  maintained 
tbe  position  that  she  would  not  come  to  him. 
She  wanted  him  to  provide  for  her  some- 
where else.  She  had  his  letter,  which  was 
a  standing  invitation  to  return. 

"The  ctmcluslon  is  that  a  decree  for  di- 
vorce will  be  advised." 

Pierre  V.  Cook,  for  appellant  Edmund 
Wilson,  for  respondent. 

PKB  CURIAM.  Tbe  decree  under  review 
herein  should  be  afiSrmed,  for  the  reasons 
expressed  by  Vice  Chanceltor  Stevenson. 

(7<  N.  J.  L.  S8O) 
BBRNADSBT  v.  ERIE  S.  00. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.) 

1.  Master  and  Servant— Injtjbies  to  Thibd 
Pebsons— Testujowt  of  Servant— Adjjis- 

SIBIUTT. 

In  an  action  against  a  railroad  company 
and  its  servant  for  an  asaaolt  committed  by 
such  servant,  bis  testimony  is  admissible  on  tbe 
qnestion  of  the  company's  liability. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent:  Dig. 
voL  34,  Master  and  Servant,  {{  1270,  1271.] 

2.  Dauaoes— Mkntai.  SuniEBiHo. 

In  an  action  for  personal  injuries  from  an 
assault  committed  by  defendant,  mental  suffer- 
ing resaiting  from  tbe  injuries  is  a  proper  ele- 
ment of  damage. 

[EJd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Damages,  {  100.] 

8.  Evidence  — Opinion     Bvidencb— Danokb 

or  Htdbofhobia. 

In  an  action  for  personal  injuries  from  an 
assault,  and  from  the  bites  of  a  dgg,  expert  tes- 
timony allowing  the  possibility  of  hydrophobia 
was  improperly  admitted,  where  about  two  years 
had  elapsed  since  the  bite,  and  there  were  no 
symptoms  of  hydrophobia,  and  the  dog  did  not 
have  the  disease. 
4.  Appeal  and   Ebbob— Habmlkss  Ebbob— 

Admission   o»   Testimony— Cube    bt   In- 

STBOCnON. 

In  an  action  for  personal  injuries  from  an 
assault  and  tbe  bites  of  a  dog,  tbe  erroneoim 
admission  of  expert  testimony  as  to  the  possi- 
bility  of  hydrophobia  was  rendered  harmless 
by  an  instruction  that  such  testimony  should 
not  be  considered  in  determining  tbe  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  Sf  4178-4184.] 

•    Error  to  Supreme  Court. 

Action  by  John  Bemadsky  against  the 
Erie  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  brings' error.    Affirmed. 

The  per  curiam  opinion  of  the  Supreme 
Court  Is  as  follows: 
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"The  plaintiff  brought  suit  to  recover  dam- 
ages for  personal  Injuries  sustained  by  him 
on  November  6,  1902,  and  resulting  from  an 
assault  committed  on  him  by  the  defendadt 
Bums,  while  the  latter  was  In  the  employ  of 
the  defendant  the  Erie  Railroad  Company. 
The  plaintiff  was  about  seven  years  of  age 
at  the  time  of  the  alleged  assault  At  the 
trial  of  the  cause  the  jury  rendered  a  ver- 
dict In  favor  of  the  plaintiff,  and  judgment 
was  entered  thereon. 

"The  defendant  the  Erie  Railroad  Ck>m- 
pany  sues  out  this  writ  of  error,  and  assigns, 
first,  that  there  was  no  evidence  upon  which 
the  verdict  against  it  could  be  sustained. 
The  case  made  by  the  plaintiff  was  that, 
while  he  was  in  the  yards  of  the  defendant 
company  at  Weehawken,  be  was  attacked 
and  beaten  with  a  stick  by  Bums,  and  was 
bitten  by  a  dog  belonging  to  Bums,  which  the 
latter  'sicked'  upon  him.  The  contention  on 
the  part  of  the  defendant  railroad  company 
is  that  there  was  nothing  In  the  proofs  to 
show  tluit,  in  committing  the  alleged  assault. 
Bums  was  acting  within  the  scope  of  his 
employment,  as  its  servant  We  think  the 
jur^  could  properly  find,  from  the  testimony 
of  the  plaintiff,  and  of  the  defendant  Bums, 
that  the  plaintiff  was  a  trespasser  In  the 
company's  yard;  that  Bums,  In  the  dis- 
charge of  his  duty  as  watchman,  undertook 
to  drive  him  off ;  that  In  doing  so  he  commit- 
ted the  assault  referred  to;  and  that  this 
abuse  of  the  plaintiff  was  unnecessary  and 
excessive.  It  is  contended,  on  behalf  of  the 
defendant  in  error,  that  the  testimony  of 
Bums  could  not  be  considered  by  the  jury 
in  determining  the  question  of  the  liability 
of  the  railroad  company.  No  reason  Is  giv- 
en by  counsel  in  support  of  this  contention, 
and  it  seems  to  us  to  be  without  merit 

"It  is  also  assigned  for  error  that  the  court 
improperly  permitted  the  jury.  In  determin- 
ing the  compensation  to  which  the  plaintiff 
was  entitled  (In  case  a  verdict  should  be 
found  in  his  favor),  to  consider  the  mental 
suffering  subsequently  undergone  by  tiie 
plaintiff  as  a  result  of  the  attack  upon  him. 
There  was  no  error  In  this  judicial  action. 
In  the  case  of  Consolidated  Traction  Co.  v. 
Lambertson,  60  N.  J.  Law,  457,  38  Atl.  684, 
it  Is  declared  by  the  Court  of  Errors  and  Ap- 
peals that  In  actions  for  personal  injuries 
the  mental  suffering  resulting  from  the  in- 
juries Is  a  proper  element  of  damages  to  be 
taken  into  consideration  by  the  jury. 

"The  only  other  assignment  of  error  argu- 
ed before  us  is  directed  at  the  admission  of 
expert  testimony  showing  the  possibility  of 
hydrophobia  resulting  from  the  bites  of  the 
dog.  We  concur  in  the  view  of  counsel  that 
this  testimony  was  Improperly  admitted;  but 
the  error  was  rendered  harmless  by  the  in- 
struction of  the  Judge  to  the  jury,  which  was 
as  follows:  'With  respect  to  the  danger  of 
hydrophobia  occurring,  the  case  is  barren  of 
anything  from  which  you  would  be  entitled 
to  assess  any  damages  on  that  item.     The 


boy  has  not  had  hydrophobia.  The  dog  did 
not  have  liydropliobia,  eitlier  at  the  time  of 
biting  him,  or  afterwards,  and  the  dog  is 
dead.  So  far  as  the  dog  is  concerned,  the 
hydrophobia  question  is  settled.  So  far  as 
the  boy  is  concerned,  it  is  two  years  since  the 
bite  was  inflicted,  or  nearly  two  years,  and 
nothing  has  transpired,  and  you  cannot  imag- 
ine damages  in  favor  of  anylMdy.  So  your 
estimation  of  damages  wonld  be  properly  re- 
stricted to  those  points  that  I  have  adverted 
to  as  being  proper  to  consider  under  the 
circumstances.' 

"Finding  no  Iiarmful  error,  the  judgment 
under  review  must  be  aflSrmed." 

Collins  Sc  Corfoin,  for  plaintiff  in  error. 
Weller  &  Llchtensteln,  for  diefendant  in  er- 
ror. 

PER  CT7RIAM.  The  judgment  of  the  Su- 
preme Court  should  be  afilrmed,  for  the  rea- 
sons expressed  in  the  opinion  delivered  In 
that  court 

(76  N.  J.  L.  602) 
COLIiOTT  V.  SCHUMAN. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15.  1908.) 

1.  WoBK  AND  Labor— Sebvices  or  Broker. 

In  an  action  for  services  as  a  real  estate 
agent  In  j>rocuring  defendant  a  tenant  for  her 
hotel,  plaintiff  was  not  required  to  prove  a  spe- 
cial contract  of  employment,  but  could  recover 
on  proof  of  rendition  of  the  services  at  defend- 
ant's request  under  circumstances  negativing 
the  idea  that  they  were  gratnitons,  from  which 
the  law  would  imply  a  promise  to  pay  their  rea- 
sonable value. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  (  8.] 

2.  Contracts  —  Action  —  Plkadiwo  —  Cow- 
TRACT,  Express  or  IicPt-ncD. 

Where  plaintiff's  state  of  demand  in  an 
action  for  services  was  silent  as  to  whether 
the  contract  sued  on  was  express  or  implied, 
plaintiff  was  entitled  to  recover  on  proof  of  ei- 
ther an  express  or  implied  contract  to  pay  for 
his  services. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  {§  1740-1748.] 

S.  Brokers  —  Action   fob   CoicpENSATioir  — 
Question  fob  Jury. 

Where,  in  an  action  ftfr  services  of  a  real 
estate  agent  in  procuring  defendant  a  tenant 
for  her  hotel,  plaintiff  claimed  that  his  services 
were  reasonably  worth  5  per  cent,  of  the  rent 
for  the  tenoi  evidence  that  defendant  paid 
plaintiff  5  per  cent  of  an  installment  of  rent 
was  sufficient  to  require  submission  to  the  jury 
of  the  question  whether  the  sum  so  paid  waa 
in  full  compensation  for  plaintiff's  services,  or  a 
recognition  that  plaintiff  was  entitled  to  5  per 
cent  of  al\  the  rents  collected. 

Error  to  Supreme  Court 

Action  by  Eugene  M.  CoUoty  against  Kate 
Schuman.  Judgment  for  plaintiff  was  af- 
firmed by  the  Supreme  Court  (66  Atl.  833), 
and  defendant  brings  error.    Affirmed. 

Clarence  L.  Cole,  for  plaintiff  in  error.  Bit 
H.  Chandler,  for  defendant  in  error. 

6UMMERE,  O.  J.  This  action  waa  orig- 
inally brought  in  the  district  court  of  Atlan- 
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tic  CII7  to  recover  the  sum  of  $107.50,  wbicb, 
according  to  tbS  averment  of  the  state  of  de- 
mand, was  due  to  the  plaintiff,  Colloty,  from 
the  defendant,  Schuman,  upon  a  contract,  by 
the  terms  of  which  the  latter  "undertook  and 
promised  to  pay  said  plaintiff  for  procuring  a 
tenant  for  the  Hotel  Wellington"  In  Atlantic 
City.  The  proofs  submitted  at  the  trial  on 
behalf  of  the  plaintiff  (who  was  a  real  estate 
agent)  were  to  the  effect  that  the  defendant 
called  upon  him  with  ber  son  and  requested 
him  to  try  and  rent  the  hotel  for  her ;  that 
she  was  the  owner  of  the  hotel  property; 
that  he  subsequently  secured  a  tenant  for  It 
at  an  annual  rent  of  $3,000,  and  that  the  ten- 
ant was  put  In  possession  by  the  defendant; 
that  the  defendant's  son  agreed  with  him 
that  he  should  receive  a  commission  of  $190 
for  his  services,  being  5  per  cent  of  the  an- 
nual rent ;  that  be  collected  $850  on  account 
of  the  rent,  and  tamed  it  over  to  the  de- 
fendant, and  that  she  then  paid  him  5  per 
coat,  of  that  amount,  viz.,  $42.50.  It  was 
further  proved  that  afterwards  the  defend- 
ant's son  collected  $1,400  more  on  account  of 
the  rent,  and  that  no  commission  on  that 
amount  was  paid  to  the  plaintiff,  and  that  he 
received  no  further  payment  from  the  defend- 
ant for  his  services  in  procuring  her  a  tenant 
There  was  a  verdict  and  judgment  In  favor 
of  the  plaintiff.  On  appeal  to  the  Supreme 
Ck>urt,  many  exceptions  taken  at  the  trial 
were  argued,  but  were  all  considered  to  be 
without  merit,  and  the  Judgment  of  the  dis- 
trict court  wa9  affirmed.  The  present  writ 
of  error  brings  up  th^  Judgment  of  affirm- 
ance. 

The  only  assignment  of  error  argued  be- 
fore us,  and  the  only  one,  therefore,  which 
requires  consideration  at  OTir  hands.  Is  di- 
rected at  the  adjudication  of  the  Supreme 
Court  that  it  was  not  error  in  the  district 
court  to  refuse  to  nonsuit  the  plaintiff,  or 
to  direct  a  verdict  for  the  defendant  The 
argument  In  support  of  this  assignment  is 
that  the  plaintiff's  right  to  recover  d^ended 
npon  the  existence  of  an  express  agreement 
made  by  the  defendant,  either  personally  or 
through  a  regularly  authorized  agent,  to  pay 
the  plaintiff  $150  for  his  services,  that  the 
only  proof  of  sueh  a  contract  was  the  agree- 
ment between  the  plaintiff  and  the  defend- 
ant's son,  and  that  there  was  no  evidence 
of  any  authority  on  the  part  of  the  son  to 
bind  his  mother  by  such  an  agreement  But 
this  argument  rests  upon  the  fallacy  that 
the  plaintiff  cannot  recover  except  upon  proof 
of  an  express  contract  His  right  of  recovery 
is  not  so  limited.  Proof  of  services  rendered 
by  him  at  the  request  of  the  defendant,  un- 
der circumstances  which  negative  the  Idea 
that  they  were  gratuitous,  entitles  him  to 
compensation  for  those  .services  from  the  de- 
fendant, notwithstanding  the  absence  of  an 
express  promise  by  her  to  pay  for  them.  A 
promise  to  pay  what  they  are  reasonably 
worth  Is  Implied  from  her  request  to  him  to 


render  tliem.  This  lis  elementary.  It  Is  con- 
tended that  the  plaintiff  below  was  not  en- 
titled to  recover  on  a  quantum  meruit,  how- 
ever, for  the  reason  that  the  state  of  demand 
counts  solely  upon  an  express  contract  But 
this  is  not  the  case.  The  pleading  is  silent 
npon  the  question  whether  the  contract  sued 
upon  Is  an  express  or  an  Implied  one.  The 
refusal  to  nonsuit  the  plaintiff,  and  the  over- 
ruling of  the  motion  to  direct  a  verdict  In  fa- 
vor of  the  defendant,  were  therefore,  each  of 
them,  proper,  if  there  was  any  evidence  to 
show  that  the  plaintiff  had  not  been  paid 
what  his  services  were  reasonably  worth. 
Such  evidence,  we  think,  is  to  be  found  In  the- 
fact  that  the  defendant  paid  the  plaintiff  5 
per  cent  on  the  Instalhnent  of  rent  actually 
collected  by  him.  It  was  for  the  Jury  to  say 
whether,  nndsr  aD  the  circumstances  proved 
In  the  case,  this  was  a  full  compensation  for 
his  services,  or  whether  It  was  a  recognition 
on  the  defendant's  part  that  he  was  entitled 
to  receive  as  compensation  for  his  services  6 
per  cent  of  all  rents  actually  collected. 

l^e  Judgment  under  review  will  be  af- 
firmed. 


(74  N.  J.  B.  B21) 

EDISON    et   al.   v.    MILLS-EDISONIA. 

(Court  of  .Chancery  of  New  Jersey.     Jane  1, 
1908.) 

1.  COKFOBATIONS— COBPOBATE    NAKK— RiOHT 

TO  Use— Injunction — ^Biix. 

Where,  in  a  suit  by  Edison  and  corpora- 
tions manufacturing  and  gelling,  by  his  author- 
ity, phonographs  and  kinetoscopes  invented  by 
him,  seeking  to  restrain  the  use  of  the  word 
"Edisonia"  In  the  name  of  defendant  corpora- 
tion, engaged  in  conducting  musical,  pnono- 
graphic,  and  moving  picture  exhibitions,  the 
bill  alleged  that  because  of  said  Inventions  by 
Edison,  aod  that  his  name  was  universally  as- 
sociated with  them  in  the  public  mind,  and  the 
fact  that  the  Edison  phono^aph  was  manu- 
factured and .  gold  by  complainant  phonc^raph 
company,  and  because  the  kinetoscope  was  man- 
nfactared  and  sold  by  complainant  Edison  Man- 
ufacturing Company,  and  because  of  the.  use 
of  "said"  kinetoscope  and  phonographs  by  de- 
fendant, the  public  was  led  to  l)elieve  that  the 
arcades  maintained  by  defendant  were  con'' 
ducted  by  complainants,  and  that  they  were  in- 
terested or  in  some  way  connected  therewith,  \% 
would  be  presumed  that  the  instruments  exhib- 
ited in  defendants'  arcades  were  Edison  ma- 
chines. 

2.  Patknts— Bight  to  Use  Patented  Abti- 
CLES— Descbiption  by  Name  of  Patentee, 

Where  defendant  corporation  became  the 
owner,  or  legally  possessed,  of  patented  Edison 
phonographs  and  kinetoscopes,  It  was  entitled 
to  use  such  machines  for  public  entertainment, 
and  to  advertise  that  the  machines  used,  were 
in  fact  Edison  machines,  both  under  the  rule 
authorizing  a  statement  of  the  truth  in  the  con- 
duct of  a  Dusinegs,  and  the  law  with  reference 
to  the  use  of  patented  articles. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Patents,  |§  305,  829.] 

3.  Tbade-Mabss  and  Tbade-Naues— Right 
TO  Use  Name— Desoeiftiow  by  Tbadk- 
Name  ob  NAMit  OF  Patented  Abtiolx. 

The  right  to  describe  an  article  by  the 
trade-mark  or  patented  name  passes  by  impli- 
cation of  law  to  the  person  who  purchases  the 
article  from  the  inventor  or  bis  assignee  while 
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the  patent  is  in  force,  and  passes  to  the  general 
public  after  the  patent  has  expired,  on  the 
(round  of  the  assumed  dedication  of  the  name 
by  which  the  patented  article  was  known. 

[B3d.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  8  39.] 

4.  COBPOB^TIONB— GOBPOBATB     NAMX  —  RIGHT 

TO  Use— Infringement  of  Riobts  in  Ubk 

OF  Name  or  Individual. 

The  use  of  the  word  "Edisonia"  in  the 
name  of  defendant  corporation,  Mills-Edisonia,. 
organized  for  the  puri>ose  of  conducting  phono- 
graphic and  moving-picture  exhibitions  by  the 
lawful  use  of  Edison  phonographs  and  kmeto- 
scopes,  was  not  calculated  to  mislead  the  pub- 
lic, to  believe  that  either  Edison,  or  the  other 
complainants,  manufacturers  tinder  his  author- 
ity of  such  phonographs  and  kioetoscopes,  were 
in  any  manner  interested  in  defendant  corpora- 
tion, or  in  its  exhibitions,  and  did  not  constitute 
an  infringement  of  any  property  right  of  the 
complainants  or  of  any  personal  right  possessed 
by  complainant  Edison,  in  ^is  name. 
6.  Tbadb-Mabks   and   Tbadx-Nameb— Risht 

TO  Use— Namb  or  InvsNTOB—DEsoBiFnon 

at  Invention. 

A' corporation  which  is  lawfully  using  ma- 
chines, the  invention  of  an  individnal,  has  aa- 
tbority,  implied  from  the  purchase  of  the  ma- 
chines from  the  inventor  or  bis  grantees,  to 
use  the  name  of  the  Inventor  for  the  purpose 
of  truly  and  properly  describing  the  machines. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trade-Marka  and  Trade-Names,  (  14.] 

Suit  by  Thomas  A.  Edison  and  others 
against  Mills-Edlsonla.  On  demurrer  to  bllL 
Sustained. 

Hartsbome,  Insley  &  Leake,  for  demur- 
rant.   McCarter  &  English,  for  complainants. 

EMERY,  V.  C.  The  object  of  this  bill  Is 
to  enjoin  a  corporation  from  the  use  of  the 
name  by  which  it  was  incorporated.  Defend- 
ant was  Incorporated  under  the  general  cor- 
poration law,  March  10,  1906,  under  the  cor^ 
porate  name  "Milis-Edisonla,"  for  the  pur- 
pose of  conducting  arcades,  moving  picture 
exhibitions,  amusements,  games,  etc,  with  a 
capital  stock  of  $3,000.  The  three  Incorpora- 
tors were  F.  W.  Mills,  M.  P.  Mills,  and  P. 
O.  Klaub.  This  corporation  has  established 
In  many  cities  and  towns  In  the  United 
Sttytes  and  other  countries,  places  of  amuse- 
ment known  as  "Penny  Arcades,"  which  are 
fitted  up  with  machines,  in  some  of  which 
machines  klnetoscoplc  or  moving  picture  ex- 
hibltious  are  given,  and  In  others  phono- 
graphs for  reproducing  music.  Over  the  en- 
trances to  these  "Penny  Arcades"  are  dis- 
played conspicuous  signs  of  electric  light 
glol>e8,  lighted  at  night,  and  made  up  of  or 
containing  the  words  "Mills-Edisonia"  or 
"Mills  Edisonia  Co."  Thomas  A.  Edison,  the 
Individual  complainant,  is  known  throughout 
the  business  and  scientific  world  as  an  In- 
.  ventor,  and  among  his  Inventions  are  the 
phonograph  and  the  kinetoscope.  The  Na- 
tional Phonograph  Company,  one  of  the  cor- 
porate complainants,  manufactures  the  pho- 
nographs Invented  by  Edison,  is  the  assignee 
of  the  trade-mark  of  Edison  for  the  phono- 
graphs, and  sells  these  phonographs  by  ex- 
press permission  and  authority  of  Edison, 
and  is  his  authorized,  agent  for  tliat  purpose. 


The  Edison  Mannfactarlng  Company,  the 
other  corporate  complainant,  manofacturea 
the  kinetoscopes  invented  by  Edison,  is  the 
assignee  of  the  Edison  trade-mark  for  the 
manufacture,  and  manufactures  and  sells  the 
same  by  Edison's  express  permission,  and  is 
his  authorized  agent  therefor.  The  right  of 
the  complainant  Edison  to  relief  is  based  in 
the  bill  on  the  statement  that,  when  bis 
name  or  any  derivative  of  it  is  used  in  con- 
nection with  any.  business,  tlie  public  as- 
sumes that  he  is  interested  in  the  business 
and  is  sponsor  therefor,  and  tbat  the  articles 
used  in  the  business  were  invented  or  manu- 
factured by  him,  or  that  the  business  Is  in 
some  way  countenanced  by  him,  and,  by  rea- 
son thereof,  "the  value  thereof  is  very  great- 
ly enhanced  in  the  public  mind."  The  K.a- 
tional  Phonograph  Company  as  its  basis  of 
claim  alleges  that  because  of  tha  great  repu- 
tation the  Edison  Phonographs  have  obtain- 
ed and  its  extensive  sales  thereof,  and  Its 
extensive  use  In  the  commei^ial  world,  the 
use  of  the  name  "Edison"  or  any  of  its  de- 
rivatives, in  connection  with  any  business  in 
which  phonographs  are  employed,  causes  the 
public  to  assume  that  the  phonographs  used 
in  said  business  are  the  Edison  Phonographs 
used  and  sold  by  it,  and  that  the  business 
Is  in  some  way  connected  with  this  Phono- 
graph Company,  and  that  It  is  sponsor  there- 
of, and  by  reason  of  this  "the  value  of  said 
business  is  very  greatly  enhanced  in  the  pub- 
lic mind."  The  Edison  Manufacturing  Com- 
pany makes  like  allegations  as  to  the  use  of 
the  name  "Edison"  in  connection  with  the 
kinetoscope.  All  three  complainants  then 
unite  In  the  allegation  that  because  of  the 
fact  that  these  inventions,  the  phonograph 
and  kinetoscope,  were  made  by  Edison,  and 
his  name  Is  universally  associated  with  them 
In  the  public  mind,  as  Is  also  the  fact  that 
the  Edison  phonograph  Is  manufactured  and 
sold  by  the  phonograph  company,  and  the 
kinetoscope  by  the  Edison  Manufacturing 
Company,  and  because  also  of  the  use  of  said 
kinetoscopes  and  pbonogrdphs  in  the  said 
Penny  Arcades  so  conducted  by  defendant, 
"the  public  are  led  to  believe  that  the  ar- 
cades are  being  conducted  by  complainants, 
and  that  they  have  an  interest  therein  or  are 
in  some  way  connected  therewith."  They 
farther  allege  that  they  have  no  connection 
with  the  corporation,  have  never  authorized 
the  use  of  the  name;  that  defendant  has 
adopted  it  without  authority,  because  of  the 
reputation  of  Edison  and  of  the  commercial 
value  which  attaches  to  the  use  of  his  name; 
that  this  is  done  without  any  compensation 
to  complainants,  and-  "tends  to  deceive  and 
defraud  the  public,  and  to  greatly  Injure  the 
name  and  reputation  of  the  complainant  Eidl- 
son."  The  prayer  for  relief  is  an  injtmctton 
against  continuing  the  use  of  the  name  or 
any  of  its  derivatives  In  the  corporate  title 
or  in  connection  with  the  bnslnesB  or  Its  ad- 
vertisement, and  from  holdtaig  out  In  any 
way  that  complainants  are  connected  with. 


Digitized  by 


Google 


It.  3.) 


EDISON  v;  MILLS-EDI80NIA. 


193 


connte&aDce,  or  stai^d  sponsor  for  the  bosl- 


From  tbis  statement  of  tbe  bill  it  is  obvi- 
003  that  the  Improper  use  by  defendant  of 
complainant  Edison's  name,  in  unfair  compe- 
tition or  Infringement  of  trade-marlcs,  la  not 
relied  on,  and  that  the  claim  for  relief  is 
not  based  on  rights  of  tbla  character.  It  is 
not  claimed  that  defendant  Is  engaged  at  atl 
In  the  manufacture  or  sale  of  either  phono- 
graphs or  Icinetoscopes,  and  it  appears  affir- 
matively that  it  is  engaged  in  a  business 
which  none  of  the  complainants  are  engaged 
In,  viz.,  the  use  of  machines  for  exhibition, 
and  I  think  it  must  also  be  tal<en  as  appear- 
ing that  the  instruments  used  for  exhibition 
by  defendant  are  those  manufactured  and 
sold  by  the  corporate  complainant.  In  view 
of  the  allegation  in  the  bill  that  "said  Icine- 
toecopes,  etc.,  are  used,"  this  must  be  the 
Inference,  in  the  absence  of  any  direct  al- 
legation that  tlie  instruments  used  are  not 
the  Edison  phonographs  and  Icinetoscopes, 
and  that  the  sign  and  name  are  on  that  ac- 
connt  fraudulent.  Assuming  that  the  de- 
fendant owns,  or  has  properly  and  legally 
possession  of,  the  Edison  machines,  by  pur- 
chase or  otherwise,  then  the  right  to  use  the 
machines  for  public  entertainment  passes' 
with  .the  purchase  or  other  legal  possession. 
It  must  be  assumed  that  part  of  the  value 
realized  by  complainants  on  the  mannfacture 
and  sale  of  the  inventions  is  derived  from 
the  adaptability  to  this  public  use.  With 
this  right  so  to  use  the  machine  goes,  also, 
the  right  to  advertise  that  the  machines  used 
are  in  fact  the  Edison  machines.  This  re- 
sults, not  only  from  the  general  ml^  of  law 
authorizing  the  statement  of  the  truth  in  the 
conduct  of  a  business,  but  from  the  special 
principles  relating  to  the  use  of  patented  ar- 
ticles. The  right  to  describe  the  article  by 
tbe  trade-marl£  or  patented  name  must  pass 
by  implication  of  law,  as  it  seems  to  me,  to 
the  person  who  purchases  from  the  Inventor 
or  his  assignee  while  the  patent  is  in  force, 
and  that  it  passes  to  the  general  public  after 
tbe  patent  has  expired,  on  tbe  ground  of 'an 
assumed  dedication  of  the  name  by  whicK  the 
patented  article  was  known  is  settled  by  the 
highest  authority.  Singer  Manufacturing 
Co.  V.  June  Mtg.  Co.,  163  U.  8.  169,  16  Sup. 
Ct  1002,  41  L.  Ed.  118  (1896).  No  manu- 
facture or  sale  of  the  machines  appear  to 
be  intended  by  this  defendant,  and  its  right 
to  conduct  its  business  of  exhibiting  the 
machines  by  properly  advertising  that  it  ez- 
bibits  the  Edison  machines  (whidi  presuma- 
biy  it  has  purchased  directly  or  indirectly 
from  the  complainants  themselves)  cannot  be 
enjoined.  To  hold  that  a  proper  use  of  the 
name  of  Edison  as  describing  the  character 
of  the  machines  exhibited  can  be  enjoined 
would  probably  result  in  containing  indefi- 
nitely and  as  a  property  right  the  use  of  a 
name  which  was  protected  for'  a  limited  pe- 
riod, under  the  patent  laws,  against  the  gen- 
TOA.-13 


eral  public,  and  for  which  use  the  public  by 
the  privileges  given  under  the  patent  laws 
have  made  a  compensation  that  entitled 
.tbem  to  the  proper  use  of  tbe  name  after 
that  period. 

The  substantial  question,  therefore,  1> 
whether  the  mere  use  of  the  word  "Edisonla," 
or  the  manner  in  which  It  is  used,  by  a  com- 
pany which  has  the  right  to  exhibit  the  Edi- 
son phonographs  and  kinetoscopes,  and  which 
intends  to  exhibit  genuine  Instruments,  is 
such  use  as  to  infringe  any  property  right  of 
either  of  the  complainants  or  any  personal 
right  of  the  individual  complainant  ESdison. 
Tbe  case  diflters  from  Ekllson  Storage  Battery 
Co.  V.  Bdlsop  Automobile  Co.,  67  N.  J.  Eq.  44, 
56  Atl.  861  (1904),  where  the  U8»  of  the  name 
of  Edison  in  the  corporate  name  was  enjoin- 
ed by  Vice  Chancellor  Pitney,  because  one  of 
the  objects  for  which  the  defendant  was  fai- 
corporated  was  the  mannfacture  of  storage 
batteries  of  complainant,  and  the  drcimistan- 
ces  showed  that  the  purpose  of  using  the 
name  was  to  obtain  lu  their  business  of  sell- 
ing automobiles,  and  in  competition  with 
complainant,  the  l>eneflt  of  the  name  of  Edi- 
son, who  had  assigned  his  storage  battery 
for  automobiles  to  complainant  In  Edison 
V.  Edison  Polyform  Co.  (N.  J.  Ch.)  67  Atl. 
392  (July,  1907),  Vice  Chancellor  Stevens,  on 
tbe  application  of  present  complainant,  en- 
joined the  use  of  his  name  in  the  defendant's 
corporate  name,  because  on  all  the  facts  of 
the  case  it  appeared  that  this  use  Qf.  the 
name  was  part  of  a  fraudulent  contrivance 
of  tbe  company  in  connection  with  the  use  of 
certificates  appearing  to  be  signed  by  him 
and  of  his  pictures,  to  lead  the  public  to  be- 
lieve tliat  Edison  was  connected  with  the 
business.  There  are  no  circumstances  here 
showing  that  any  fraud  on  the  public  is  in- 
tended by  exhibiting  as  Edison  instruments 
those  which  are  not  such,  and  the  injury  to 
the  public  is  alleged  to  be  that,  by  the  de- 
fendant's manner  of  using  this  name,  the 
public  are  led  to  believe  that  in  some  way 
tbe  defendants  are  connected  with  this  busi- 
ness. This  general  allegation  of  the  bill  is 
not  of  itself  sufficient,  unless  made  in  con- 
nection with  such  specific  allegations  as  will 
enable  the  court  to  judge  whether  there  is 
any  reasonable  ground  for  alleging  that  the 
public  are  likely  to  be  so  deceived  by  the 
representation.  The  only  specific  allegation 
here  made  is  that  of  the  use  of  the  word 
"Edisonla"  in  the  corporate  name  and  In  the 
advertisements  or  signs ;  and  the  whole  ques- 
tion therefore  is:  Can  It  be  reasonably  said 
that  by  this  use  the  public  are  reasonably  en- 
titled to  believe  that  either  of  the  complain- 
ants are  connected  with  tbe  business.  As  to 
the  National  Phonograph  (company,  the  use 
of  the  word  would  seem  to  be  no  basis  what- 
ever for  supposing  them  to  be  connected  with 
tbe  exhibition  business ;  nor  as  to  the  Edison 
Phonograph  Works,  which  Is  apparently  the 
name  of  a  manufacturing  company.     Corn- 
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plainant  Edison  stands  In  a  different  rdatlon, 
of  conrse,  because  his  well-known  name  is 
used  as  part  of  the  entire  word  "Edlsonla," 
but,  even  as  to  him,  the  Inference  that  by  the 
mere  use  of  the  word  "Edl,sonla"  the  public 
would  believe  him  to  be  connected  with  this 
business  of  exhibiting  his  machines  seems  to 
me  to  be  a  strained  one.  The  name  In  this 
form  Indicates,  if  It  has  any  descriptive  mean- 
ing, things  made  by  Edison,  or  Edison's  in- 
struments, and  it  cannot  be  reasonably  sup- 
posed that  this  name,  even  If  used  alone, 
would  refer  to  any  thing  except  to  describe 
the  instruments,  and  I  think  it  would  not  of 
Itself  to  any  reasonable  person  Indicate  that 
Edison  was  personally  connected  with  the 
company,  even  if  without  the  prefix  "Mills 
Edlsonla."  The  addition  of  this  prefix  of  a 
proper  name  makes  the  name  even  less  likely 
to  indicate  Edison's  i)er8onal  connection  with 
the  company.  In  Edison  v.  Hawthorne  (C.  O.) 
106  Fed.  172,  affirmed  on  appeal,  108  Fed. 
839,  48  C.  C.  A.  6T  (1901),  it  was  held  that 
the  words  "Edison  Phonograph  Agency"  in 
defendant's  sign  did  not  indicate  that  de- 
fendants were  agents  of  Edison,  but  that  It 
was  an  agency  for  the  sale  of  Edison  phono- 
graphs, and  that  complainant  had  no  right  to 
enjoin  the  continued  use  of  the  name  even 
by  persons  who  bad  formerly  been  his  agents, 
Edison's  claim  for  relief  must  therefore  be 
based,  not  on  the  protection  of  any  property 
right,  but  on  Ills  personal  right  to  enjoin  the 
use  of  bis  name,  or  any  plain  derivative  of  it, 
by  any  corporation  with  which  he  was  not 
personally  connected.  No  court  has  ever  yet 
gone  to  this  extent,  and  in  our  decisions  the 
question  of  the  existence  of  such  personal 
right,  as  distinct  from  a  property  right,  has 
been  reserved.  Vanderbilt  v.  Mitchell  (N.  J.) 
67  Atl.  97,  102  (June,  1907) ;  Edison  v.  Edi- 
son Polyform  Co.  (N.  J.  Ch.)  67  Atl.  395. 

In  this  case  there  exists  a  circumstance 
which  specially  affects  the  protection  of  any 
merely  personal  right,  and  this  is  that,  if 
the  defendant  is  lawfully  using  and  exhibit- 
ing EJdlson's  inventions,  the  authority  to  truly 
and  properly  describe  them  as  such,  includ- 
ing the  use  of  Edison's  name  for  that  pur- 
pose, must  be  considered  as  given  to  it  by 
EJdIson,  and  unaer  the  authority  of  Edison 
himself,  Implied  by  the  purchase  of  the  ma- 
chines from  him  or  bis  grantees.  If,  having 
sold  the  machines  to  exlilbitors,  Edison  or 
his  grantees  can  now  enjoin  any  proper  de- 
scriptive use  of  Edison's  name  by  the  pur- 
chasers, the  legal  situation  would  be  that  the 
vendors  have  on  the  sale  retained  a  right  to 
control  to  that  extent  the  conduct  of  defend- 
ant's business  in  the  use  of  their  machines. 
Such  right  In  vendors  under  the  patent  or 
trade-mark  laws  is  absolutely  new  in  our 
law,  and  might  practically  lead  to  an  indefi- 
nite extension  of  the  benefit  of  some  of  tlie 
privileges  of  those  q>eclal  laws. 

The  demurrer  will  be  unstained. 


(76  N.  J.  L.  SG6) 

MORRIS  &  B.  R.  CO.  et  al.  v.  MATOR,  ETC., 
OP  CITY  OF  NEWARK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  15,  1908.) 

1.  MtriflCIPAI,     CORFOBATIONS  —  CONTBACTS  — 

Elevation  of  Railboad  Tracks. 

An  agreement,  executed  December  26,  1901, 
was  entered  into  between  the  railioad  compa- 
nies and  the  city  of  Newark,  providing  for  the 
elevation  and  depression  of  uieir  railroads  over 
and  under  certain  streets  and  avenues  within 
the  city  in  order  to  avoid  the  dangers  to  life 
and  property  incident  to  street  grade  crossings. 
For  Its  sliare  of  the  cost  of  sucii  changes  the 
city  agreed  to  pay,  upon  the  completion  of  the 
work,  to  the  companies,  certain  anms  of  money. 
Beld,  that  the  agreement  was  intra  vires  of 
the  municipality  under  the  act  of  the  L^sla- 
ture  passed  and  approved  March  20,  1901  (P. 
li.  IWl,  p.  116). 

2.  Statutes— Title  of  Act. 

The  title  of  the  act  suffidently  expressea 
its  object. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Did 
vol.  44,  Statutes.  {  171.] 

8.   MUNICIPAI.     COBPOBATIONS — MlBAPFBOPBI- 

ATiON  OF  Funds— "Donation   ob  Appbo- 

PBIATION  of  PuBLIO  FuNDS." 

The  payment  by  the  city  of  a  recognized 
moral  obligation  assumed  by  it  for  services  ren- 
dered at  Its  request  Is  within  the  legislative 
power  to  authorize,  and  does  not  constitute  a 
donation  or  appro^priation  of  the  public  funds 
within  the  prohibition  of  either  section  19  or 
section  20  of  article  1  of  our  state  Constitu- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  471,  472.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Morris  &  Essex  Railroad 
Company  and  the  Delaware,  Lackawanna  & 
Western  Railroad  Company  against  the  may- 
or and  common  council  of  the  city  of  New- 
ark. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.     Affirmed. 

Herbert  Boggs  and  Francis  Child,  Jr.,  for 
plaintiff  In  error.  Conover  English  and  Rob- 
ert H.  McCarter,  for  defendants  in  error. 

VREDBNBURGH,  J.  The  above  railroad 
companies  on  December  26,  1901,  entered  in- 
to written  agreement  with  the  city  of  New- 
ark, providing  for  the  elevation  and  depres- 
sion of  their  railroads  within  the  city's 
corporate  limits  above  and  under  tlie  grade 
of  numerous  streets  and  avenues  crossed  by 
their  tracks.  The  work  contemplated  by  the 
agreement  has  been  fully  completed  by  the 
railroad  companies,  and  this  suit  was  brought 
by  them  to  enforce  payment  from  the  city 
of  the  last  installment  of  $150,000  still  re- 
maining unpaid  of  the  total  consideration  of 
$600,000,  agreed  to  be  paid  by  the  city  to  the 
companies  for  the  completion  of  the  entire 
work.  The  plaintiffs  declared  specially  for 
breach  by  defendant  of  its  agreement  to  pay 
the  last  iostaliment  adding  to  such  special 
count  the  common  counts  for  work  done  at 
defendant's  request,  etc.,  in  the  usual  form 
in  assumpsit.     T«  tliis  declaration  .th9  de- 
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fenduLt  ffled  idea  of  the  geoeral  Isstie,  and, 
upon  plaintiffs'  demand  of  a  specification  In 
writing  of  tlie  defenses  intended  to  be  made 
under  tbat  plea,  the  defendant  has  served  a 
specification  of  defenses,  setting  up  that  it 
(the  mHuicipallty)  "had  not  the  power,  right, 
or  authority  in  law  to  make  the  alleged  con- 
tract" By  a  stipulation  of  counsel,  It  is 
Admitted  that  the  agreement,  to  which  refer- 
ence Is  above  made,  was  in  fact  "signed  and 
duly  executed"  by  the  defendant  municipality 
with  the  plaintiffs:  that  the  work  required 
to  be  performed  by  the  terms  of' the  agree- 
ment was,  in  fact,  duly  performed  by  the 
plaintiffs ;  tbat  the  sum  of  $460,000  had  been 
duly  paid  to  the  plaintiffs  by  the  defendant 
for  that  work  in  accordance  with  those 
terms,  and  that  the  balance  of  $150,000  sued 
for,  although  previously  demanded,  bad  not 
been  paid.  At  the  trlaj  of  the  cause  before 
the  Supreme  Court  circuit  of  the  county  of 
Essex,  the  city  defended,  first,  that  the  con- 
tract declared  upon  was  ultra  vires  and  void ; 
-and,  second,  that,  the  city  not  baring  (as 
claimed  by  it)  the  power  to  make  the  con- 
tract, none  could  be  implied  so  as  to  sustain 
a  recovery  upon  the  common  counts. 

This  defense  was  overruled  by  the  trial 
court,  and  a  verdict  for  the  balance  of  mon- 
ey sued  for,  with  interest,  was,  under  excep- 
tion by  defendant  directed  in  favor  of  the 
plaintiffs  below.  The  plaintiff  in  error  makes 
before  this  court  substantially  the  same  in- 
Bistment  It  made  before  the  trial  court  It 
Is  to  be  noted  tliat  the  city  does  not  claim 
there  was  any  legal  defect  or  informality 
whatever  in  the  preliminary  proceedings  of 
the  municipality,  authorizing  its  agents  to 
execute  the  agreement  nor  any  fraud,  mis- 
take, or  surprise  in  its  execution.  The  city's 
sole  contention  In  this  behalf  Is  that  the 
agreement  to  pay  money  to  the  railroad  com- 
panies for  this  work  was  ultra  vires  because 
not  conferred  by  any  legislative  enactment 
and  was  therefore  void  and  unenforceable. 
We  deem  this  position  to  l>e  untenable,  and 
that  the  statutory  grant  of  power  contained 
In  the  act  of  Legislature  approved  March  20, 
•1901  (P.  Ii.  1901,  p.  116),  entlUed  "An  act  to 
authorize  any  town  or  city  of  this  state  to 
enter  into  contracts  with  railroad  companies 
'Whose  roads  enter  their  corporate  limits,  to 
change  or  elevate  their  railroads,  and,  when 
necessary  for  that  purpose,  to  vacate,  change 
the  grade  of,  or  alter  the  lines  of  any  streets 
or  highways  therein,"  is  amply  sufficient 
This  title  we  think  sufficiently  expresses  the 
object  of  the  law.  Its  first  section  expressly 
empowers  the  proper  municipal  authorities 
of  any  city  of  the  state  to  enter  into  such 
contracts  with  any  of  the  railroad  companies 
whose  roads  enter  or  lie  withih  those  cities 
as  shall  secure  greater  safety  to  persons  and 
property  therein,  or  facilitate  the  construc- 
tion and  maintenance  of  other  than  grade 
crossings  of  streets  or  highways,  whereby  the 
said  railroad  companies  may  locate,  relocate, 
change^  alter  grades  of,  depress,  or  elevate 


their  railroads  within  said  dties,  as  In  the 
Judgment  of  such  municipal  authorities,  re- 
spectively, may  be  best  adapted  to  secure  the 
safety  of  lives  and  properties,  or  to  provide 
for  other  than  grade  crossings  of  streets  or 
highways  therein,  or  to  promote  the  interest 
of  said  cities,  respectively,  and  for  that  pur- 
pose shall  have  power  to  open,  vacate,  alter 
the  lines  of,  change  the  grades  of  any  streets 
or  highways  within  said  cities,  and  to  do 
all  such  acts  as  may  be  necessary  and  prop- 
er to  effectually  carry  out  such  contracts. 
Its  second  section  directs  that  such  city  shall 
provide  the  money  necessary  to  do  the  work 
and  make  the  payments  required  by  any  such 
contract  by  the  levy  of  a  general  tax  for  one 
or  more  years,  or  by  the  Issue  and  sale  of 
bonds  of  such  city,  and  that  such  city  shall 
have  power,  by  annual  taxation,  or  other- 
wise, to  provide  a  sinking  fund  for  the  re- 
tirement of  said  bonds.  The  intention  of  the 
Legislature  thus  to  provide  a  method  by 
which  cities  (co-operating  with  railroads 
which  enter  their  corporate  limits  and  cross 
their  streets  at  grade)  can,  by  proper  agree- 
ments with  the  latter  for  the  purpose,  pro- 
cure the  construction  of  such  Important  pub- 
lic works  in  order  to  guard  their  citizens 
against  the  dangers  of  such  crossings,  could 
not  have  been,  I  think,  much  more  plainly 
expressed.  The  route  of  the  railroads  in 
question  extended,  both  as  to  their  main  as 
well  as  their  Montclalr  branch  lines,  through 
the  city  of  Newark,  crossing  very  numerous 
streets  and  avenues  at  grade. 

We  take  Judicial  notice  of  the  fact  that 
Newark  is  a  growing  city,  with  a  constantly 
expanding  population  and  traffic,  and  that  a 
large  number  of  trains  must  be  required  to 
be  run  on  the  railroad  tracks  over  the  grade 
crossings  there.  This  must  constitute  a  con- 
stant menace  to  the  lives  of  Its  citizens,  and 
fully  Justified,  In  our  opinion.  Its  municipal 
authorities  in  taking  advantage  of  the  aid  and 
authority  of  the  statute  in  the  execution  of  an 
enforceable  contract  between  the  city  and  the 
railroad  companies  In  order  to  guard  against 
such  dangers.  Without  the  action  of  the 
railroads  in  elevating  and  depressing  their 
tracks  at  these  grade  crossings,  and  the  con- 
current act  of  the  city  In  vacating  the  right 
of  the  public  in  the  streets  and  highway  In- 
volved, the  relief  from  such  dangers  designed 
by  the  statute  could  not  have  been  afforded. 
To  accomplish  this  object  and  obtain  this 
relief,  the  agreement  in  question  became  nec- 
essary. The  mutuality  and  Interdependence 
of  the  several  undertakings  of  the  contracting 
parties  to  each  other  under  this  agreement  is 
apparent  upon  an  examination  of  its  very 
voluminous  terms.  They  cannot  be  Inserted 
here,  but  I  think  It  will  be  sufficient,  by  way 
of  a  summary  of  them,  to  say  that  the  city,  on 
Its  part,  contracted  to  vacate  the  public  ease- 
ments in,  and  change  the  grades  of,  certain 
streets,  and  to  pay  the  companies  a  fixed  sum 
towards  the  work  of  construction  agreed  to 
be  performed  by  them.   Tbat  work  embraced. 
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not  only  the  elevation  and  depression  of  the 
track  beds  of  the  railroads, bo  as  to  avoid  the 
grade  crossings  of  the  various  highways,  but 
also  the  erection  of  extensive  stone,  cement, 
and  brick  retaining  walls  and  abutments  for 
highway  bridges,  and  along  the  streets  af- 
fected by  the  work,  the  building  of  steel 
bridges,  and  the  maintenance  and  renewal  of 
the  iron  work  (Including  the  painting  and 
concrete  filling)  of  all  bridges  over  the  de- 
pressed tracks,  together  with  a  variety  of 
other  structural  and  expensive  work.  The  In- 
tent of  the  parties  to  the  agreement  to  make 
these  structures  a  permanent  Improvement  to 
the  city,  and,  as  far  as  possible,  ornamental  to 
the  locality  where  placed,  Is  evident  from  the 
8X)eciflcatlons  of  the  expensive  materials  re- 
quired to  be  used  and  the  elaborate  work  to 
be  done.  For  its  share  of  the  cost  of  these 
imx>ortant  works  and  extensive  changes  the 
city  covenanted  to  pay  the  companies  upon 
completion  the  total  sum  of  money  mention- 
ed. Including  the  amount  now  in  controversy. 
We  think  the  agreement  was  within  the  ca- 
pacity of  the  city  to  enter  Into  by  force  of 
the  statute  cited  above,  and  was  not  in  ex- 
cess of  Its  corporate  powers. 

The  contention  In  the  brief  of  counsel  for 
the  city,  that  the  payment  of  the  stipulated 
sums  of  money  by  the  city  to  the  railroad 
companies  should  be  regarded  as  a  voluntary 
"contribution"  by  the  municipality,  and  there- 
for prohibited  by  the  constitutional  mandates, 
sections  19,  20,  art  1  (19),  declaring  that  "no 
county,  city,  borough,  town,  township  or  vil- 
lage shall  hereafter  give  any  money  or  prop- 
erty, or  loan  Its  money  or  credit,  to  or  in  aid 
of  any  individual  association  or  corporation, 
or  become  security  for  or  be  directly  or  In- 
directly the  owner  of  any  stock  or  bonds  of 
any  association  or  corporation,"  and  (20)  that 
"no  donation  of  land  or  appropriation  of 
money  shall  be  made  by  the  state  or  any 
municipal  corporation  to  or  for  the  use  of  any 
society,  association  or  corporation  whatever," 
does  not  seem  to  be  sound  for  at  least  two 
reasons:  First.  In  addition  to  the  said  quid 
pro  quo  support  of  the  consideration  of  this 
contract,  the  conceded  facts  and  circumstan- 
ces show  that  the  promise  of  the  city  to  pay 
the  sum  in  controversy  was  not  Intended  as  a 
contribution  or  donation,  but  was  founded 
also  upon  other  valuable  considerations  pass- 
ing to  it  from  the  companies.  The  latter,  un- 
der the  terms  agreed  upon,  covenanted  to  con- 
vey, dedicate,  and  abandon  to  the  city  for 
public  uses  certain  considerable  tracts  of  land 
and  rights  of  way  within  the  city  limits  own- 
ed and  occupied  by  the  companies,  the  value 
of  which  is  not  fixed  by  the  writing,  and 
therofore  Is  Incapable  of  computation  by  the 
court  upon  the  record  before  us.  Presumably 
it  was  at  least  a  valuable,  if  not  an  adequate, 
consideration  for  the  city's  promise  to  pay. 
But  whether  an  adequate  or  only  partial  con- 
sideration cannot  be  a  subject  of  Inquiry  here. 
Hence  the  moftey  agreed  by  the  dty  to  be  paid 


hi  pursuance  of  tfa«  contract  was  In  no  legal 
or  proper  sense  a  contribution  or  donation 
by  it  Second.  The  purpose  recited  In  the 
statute  of  securing  the  safety  of  the  lives  and 
properties  of  the  citizens  sought  to  be  accom- 
plished by  this  work  was  a  beneficent  and 
Important  public  object  and  was.  It  must  be 
admitted,  the  performance  of  a  highly  moral 
duty  of  the  city  towards  Its  Inhabitants.  The 
payment  of  a  recognized  moral  obligation  as- 
sumed for  services  rendered  has  been  held  re- 
peatedly by  this  court  to  be  within  the  legis- 
lative power,  and  its  discharge  does  not  con- 
stitute a  donation  of  the  imbllc  funda  Rader 
v.  Township  of  Union,  39  N.  J.  Law,  609; 
Rutgers  College  v.  Morgan,  Comptroller,  70 
N.  J.  Law,  460,  474,  97  Atl.  250.  These  su- 
thorltles  seem  to  be  conclusive  of  this  point. 

Entertaining  the  view  that,  for  the  reasons 
stated,  the  city's  legal  liability  to  pay  the 
sum  in  controversy  is  clear,  we  have  not 
deemed  it  necessary  to  decide  the  furtiier 
question  of  the  effect  of  the  city's  acquies- 
cence In  the  doing  and  completion  of  the 
work  by  the  railroad  companies,  it  being  evi- 
dently unable  to  restore  them  to  their  former 
position.  See  Camden  &  Atlantic  R.  R.  Ca 
v.  Mays  Landing,  etc.,  R.  R.  Co.,  48  N.  J.  Law, 
530,  7  Atl.  523 ;  Chapman  v.  Iron  Clad  R.  Co., 
62  N.  J.  Law,  497,  41  Atl.  690,  and  First 
Presbyterian  Church  v.  State  Bank,  57  N.  J. 
Law,  31,  29  Atl.  320,  laying  down  the  rule  as 
to  private  corporations,  and  what  was  snld, 
obiter,  in  this  court  relating  to  the  question 
of  estoppel  as  to  public  corporations  In  the 
opinion  of  Mr.  Justice  Hendrickson  on  page 
648  of  65  N.  3.  L^w,  on  page  530  of  48  Atl., 
In  the  case  of  Meday  v.  Rutherford,  citing 
1  Dillon,  Mun.  Corp.  548. 

But  without  regard  to  the  effect  of  ac- 
quiescence by  the  city,  the  Judgment  below 
should  be  affirmed. 

(29  R.  I.  •:«) 
CARR  V.   AMKRIOAN  LOCOMOTIVE    CO. 

(Supreme  Court  of  Rhode  Island,    jtoly  9, 
100&) 

1.  Mastbb  and  Sebvadt— InnnuBB  io  Sbbt* 
AMT— Verdict — Evidence. 

In  an  action  for  injury^  to  a  servant  while 
operating  an  oil-buminK  rivet  heater,  by  the 
valre  stein  being  blown  out  the  preponderance 
of  the  evidence  held  not  to  support  a  finding 
that  the  stem  Introduced  in  evidence  was  not 
the  same  as  that  In  the  valve  at  the  time  of  the 
accident. 

2.  Appeai.  and  Ebbob— PsEmDiOB— RuuRoa 

ON  KVIPENCE. 

Where,  in  an  action  for  injariea  to  a  serv- 
ant, the  court  ruled  out  all  evidence  as  to  the 
waijea  of  boilennakers,  defendant  was  not  prej- 
udiced by  the  allowance  of  a  question  as  to  how 
long  it  takes  tlie  averaee  boy,  who  starts  la 
heating  rivets,  before  he  becomes  a  bollermaker. 

3.  Masteb  and  Sbsvant— Injttbies  to  Sebv.. 
ANT— Defective  Appmancks— Evtoenoe. 

Where  a  servant  was  injured  bjraa  alleged 
defective  appliance,  it  was  proper  to  ^ow 
wliether  witness  had  had  any  trouble  with  the 
appliance  before  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die, 
vol.  34^  Master  and  Servant,  M  912-916.] 
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4.  WITRE88E8  —  OBOSS-BXAVntATION  —  EX- 
HIBIT. 

The  court  properly  excluded  eyldenee  of  a 
witness  as  to  defendapt's  exhibit  in  cross-exam- 
ination after  the  witDess  had  refused  to  identify 
the  exhibit. 
6.  Master  and  Sesvawt— Injubieb  to  Sebv- 

ANT— EXEBCISE   OF   CA8B— EVIDKNOK. 

In  an  action  for  injuries  to  a  servant  by 
an  alleged  defective  oil  burner,  it  was  proper  to 
show  the  number  of  such  burners  in  defendants' 
■hop  at  the  time  of  the  accident  as  a  basis  for 
showing  the  amoant  of  care  bestowed  on  them 
by  defendants,  and  also  as  relevant  to  plaintifTs 
claim  that  the  valve  stem  offered  by  defendant 
as  an  exhibit  which  appeared  to  be  In  good  or- 
der was  not  the  same  stem  that  blew  out  and 
injured  plaintiff. 

6.  Evidence— OFiNion  Evidence— Ezamira- 

TION     OF    EXPEBT  —  QUESTIOKB  — >  DeFINITB- 

NXS3. 

In  an  action  for  injuries  to  a  servant  by 
the  blowing  out  of  an  oil  burner  valve  stem,  a 
question.  If  one  of  these  stems  in  a  burner 
valve  such  as  witness  used  and  such  as  was  on 
the  vslve  when  plaintiff  w^  burned  has  the 
wheel  lost  from  the  end  of  the  stem,  and  a 
cross-piece  of  boiler  iron  is  •  •  •  riveted 
<m,  and  then  the  stem  is  pounded  and  the  valve 
is  pounded,  and  the  pipe  around  the  valve  is 
pounded,  what  effect  would  that  probably  have 
on  the  fstsm  in  the  valve?"  was  Objectionable 
as  to'i  indefinite. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ml.  20,  Evidence,  {§  236»-2374.] 

7.  Saul 

Where  pbintiff  was  injured  by  the  blowing 
out  of  an  alleged  defective  oil  burner  valve  stem, 
the  question:  "If  one  of  these  stems  in  a  burn- 
er valve  like  the  one  that  plaintiff  was  work- 
ing on  is  turned  two  or  three  times  In  order  to 
regulate 'the  fire,  and  then  is  blown  out  onto 
the  floor  a  distance  ot  four  or  five  feet,  and  the 
oil  follows  it,  what  would  you  sa^  as  to  the 
working  condition  of  the  stem?"  hemg  based  on 
the  testimony,  was  proper. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  20,  Evidence,  |  2366.] 

&  Bake. 

A  question,  "Now,  then,  considering  this 
valve,  and  considering  and  weighing  the  testi- 
mony that  you  have  heard  about  the  treatment 
of  it,  what  In  your  opinion  would  b«  the  prob- 
able effect  of  such  poundiag  and  hammering  as 
you  have  heard  these  witnesses  swear  to,  upon 
the  working  condition  of  this  valve?"  was  lim- 
ited to  the  testimony,  and  was  proper. 

[Ed.  Note.— For  cases  lo  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  2368.] 

9.  Same  —  Deceased  WmfEssRS  —  Evidence 
AT  Fobueb  Tbial. 

The  evidence  of  deceased  witnesses  given  at 
a  former  trial  may  be  read. 

VBi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20.  Evidence.  If  2401-2405.] 

10.  Same. 

Facts  may  be  established  bv  evidence  there- 
of, given  at  a  former  trial  if  tne  ^arty  against 
vrbom  the  evidence  is  offered,  or  his  ^rivy,  was 
a  party  on  the  former  trial.  If  the  issues  are 
substantially  the  same,  if  the  witness  who  pro- 
IKwes  to  give  the  former  evidence  is  able  to 
state  it  with  satisfactory  correctness,  and  if 
sufficient  reason  is  shown  why  the  original  wit- 
ness is  not  produced. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  H  2401-2413.] 

11.  AFPEAI.   and   S>BB0B— FOBICEB  Affkai.— 

ItAWB  OF  Case., 

Where  an  exception  taken  to  the  overrul- 
ing of  an  objection  to  a  question  on  a  former 
trial  was  overruled  on  a  former  appeal,  such 
dflcisioa  eonatitntes  the  law  of  the  case  as  to 


the  admissibility  of  such  question  oa  a  ne? 
trial. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Di|( 
vol.  3,  Appeal  and  Error,  i  4661.] 

12.  Mabteb  and  Sbbvant— Injubies  to  Sebv- 

ANT— DeiECTIVB  APPLIANCES— EVIDENCE. 
In  an  action  for  injuries  to  a  servant  by 
the  blowing  out  of  an  alleged  defective  valve 
stem  on  an  oil  burner,  it  was  proper  to  ask  a 
witness  bow  many  turns  he  bad  been  able  to 
take  in  turning  any  of  the  valve  stems  on  the 
middle  valves  of  oil  burners  he  had  used,  which 
defendant's  counsel  admitted  were  similar  to 
those  in  use  by  defendant,  where  they  were  in 
good  working  order. 

13.  Same— AssuiiED  Risk— Pbiob  Condition 
or  Appliances. 

In  a  suit  for  injuries  to  a  servant  by  the 
alleged  defective  condition  of  a  valve,  it  was 
proper  to  ask  plaintiff  as  to  his  knowledge  of 
the  previous  condition  of  the  valve. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  34,  Master  and  Servant,  {  937.] 

14.  WnNESBES— CBOSS-EXAinRATlON. 

In  an  action  for  injuries  to  a  servant  by 
an  alleged  defective  oil  bnmec  valve,  a  witness 
presented  to  identify  defendant's  Exhibit  A, 
which  defendant  claimed  was  the  valve  stem  in 
question,  testified  that  the  valves  had  be«i 
taken  off ;  that  they  ware  there  in  the  afternoon 
and  the  next  morning  they  were  gone:  and 
that  he  coald  tell  a  different  valve  had  been 
substituted,  by  looking  at  it.  Held,  that  a  ques- 
tion, "What  about  the  new  valve  that  looked 
different?"    was  proper  cross-examination. 

15.  Master  AND  Sebv anx— Action  fob  In- 
jury TO  Servant— Evidence— Photogbaphb 
— Changed  Conditions. 

In  an  action  for  injuries  to  a  servant  by 
the  blowing  out  of  an  oil  burner  valve,  photo- 
graphs of  the  fire  box  and  burners  taken  after 
the  valves  in  question  hsui  been  removed,  and 
different  valves  substituted,  were  properly  ex- 
cluded. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dilt- 
vol.  34,  Master  and  Servant,  §§  912-917.] 

16.  Evidence— UfPBOPEB  Issuzs. 
Testimony  which  tends  to  raise  an  irrele- 
vant and  improper  issue  Is  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent^  Dig. 
vol,  20,  Evidence,  S§  123-137.] 

17.  Witnesses— Cbobb-Examination. 
Where  a  witness  testified  to  striking   the 

valve  stem  of  an  oil  burner,  by  the  blowing  out 
of  which  plaintiff  was  injured,  evidence  as  to 
his  treatment  of  the  stem  and  valve  was  proper 
cross-examination. 

18.  BviDEHOB— Rblbtanct. 

In  an  action  for  injuries  to  a  servant  a 
question  asked  of  defendant's  superintendent: 
'Who  was  there  In  the  works,  aside  from  the 
operator  himself,  who  would  have  bad. any  rea- 
son for  feeling  any  responsibility  for  this  ac- 
cident?" was  properly  excluded  as  immaterial, 
responsibility  being  a  matter  of  law  predicated 
on  proof. 

r£^  Note.— For  cases  in  point,  see  Cent.  DiSi 
vol.  20,  Evidence,  {  2170.] 

19.  Same— Opinion. 

In  an  action  for  Injuries  to  a  servant  by 
the  blowing  out  of  a  defective  oil  burner,  valve 
stem,  a  witness  not  called  or  qualified  as  an  ex- 
pert was  asked:  "If  a  valve  like  that,  equip- 
ped with  a  wheel,  fits  so  that  the  stem  could 
not  be  removed  by  taking  hold  of  it  by  the  fin- 
gers and  the  wheel  becomes  lost,  and  a  man  puts 
a  crossbar  on  it  to  take  its  place  after  which 
the  stem  is  found  to  be  loose  in  the  valve,  would 
you  say  the  doing  of  the  wora  bad  anything  to 
do  with  the  changed  condition  in  the  stem  of 
the  valve?"  Held,  that  such  question  was  ob- 
jectionable as  too  indefinite  to  be  addressed  even 


Digitized  by 


Google 


198 


70  ATLANTIO  RBPOBTEB. 


(B.L 


to  an  expert,  and  becaase  the  witness  vaa  not 
an  expert. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dl«. 
vol.  20,  Evidence,  $f  2290,  2317-2328.] 

20.  Same— Opinion  Bvidbncb— Cbobb-Bxam- 
INATION  OP  WiTNBsa— Scope. 

A  hjTpo'lietical  question  asked  on  cross-ex- 
amination, which  did  not  relate  to  any  subject 
on  which  the  witness  had  been  examined  in 
chief,  should  Iiave  been  excluded. 

[Ed.  Note.— For  cases  in  i^oint,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2379.] 

21.  Witnesses— Cboss-Examination  —  Scope 

— DiSCEETION. 

Discretion  in  allowing  questions  relating 
to  facts  not  alluded  to  in  a  witness' ■  examina- 
tion in  chief  to  be  asked  of  him  on  cross-exam- 
ination, on  offer  of  the  examining  party  to 
make  the  witness  his  own,  should  be  limited  to 
facts  of  a  simple  character  relevant  to  the  is- 
sue, and  is  solely  for  convenience  to  avoid  the 
necessity  of  recalling  the  witness,  and  cannot 
be  exercised  to  convert  a  nonexpert  into  an  ex- 
pert 

22.  BVIDBNCS— Hbabsat. 

In  an  action  for  injuries  to  a  servant  by 
an  alleged  defective  valve,  a  question  as  to 
whether  there  was  any  talk  among  the  men  in 
the  shop  about  the  condition  of  the  valve  after 
the  accident  was  irrelevant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {§  1174,  1181.] 

23.  Appeal  and  Ebbob— Rpungs  on  Evi- 
dence—Discbetion. 

No  exception  lies  to  the  admission  of  evi- 
dence in  the  discretion  of'  the  court  which  had 
been  overlooked  in  direct  examination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3849-3857.] 

24.  WiTNESSEft— Inconsistent  STATraiENXB  — 
FoBMEB  Testimony. 

It  was  proper  to  permit  plaintiff's  counsel 
to  read  testimony  of  a  witness  given  at  a  former 
trial,  where  the  testimony  had  been  read  to 
the  witness,  and  he  had  stated  that  he  did  not 
do  the  acts  stated  in  the  testimony,  and  did  not 
remember  having  so  testified. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  1252-1256.] 

25.  Mastbb  and  Sebv ant— Action  pob  Inju- 
BiES  TO  Sebvant— Questions  fob  Cotjet  ob 
JUBT— Direction  of  Verdict. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  an  alleged  defective  oil  burner  valve,  the 
evidence  was  conflicting,  the  court  properly  de- 
nied defendant's  motion  for  the  direction  of  a 
verdict. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  S8  1010-1050.] 

26.  Same— Injuries  to  Sebvant— Defective 
Appliances— Duty  of  Masteb. 

A  master  is  bound  to  furnish  reasonably 
safe  machinery  for  his  servants  to  operate,  and 
cannot  divest  himself  of  that  duty  by  delegat- 
ing it  to  others,  and,  if  he  does  so,  he  remains 
responsible  for  their  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  IS  171-175.] 

27.  Same— Action— iNSTBUCTioNS  —  Modifi- 
cation. 

In  an  action  for  injuries  to  a  servant  by 
an  alleged  defective  oil  burner  valve,  a  regueat 
to  charge  that  if  the  jury  believed  the  acadent 
was  caused  by  unusual  pressure,  due  to  the  for- 
mation and  explosion  of  gas  in  the  pipe  which 
supplied  oil  to  the  furnace,  the  verdict  must  be 
for  defendant,  was  properly  modified  by  adding: 
"Unless  such  pressure  was  due  to  the  negli-' 
gence  of  the  defendant  in  permitting  such  for- 
mation or  explosion." 

28.  Same. 

A  request  to  charge  that  if  the  jury  be- 
lieved that  the  valve  stem  produced  in  court 


was  not  the  stem  in  use  at  the  time  plaintiS 
was  injured,  but  that  another  stem  then  in  use 
was  the  cause  of  the  accident  and  defendant 
had  no  actual  notice  that  the  stem  which  was 
in  use .  was  defective,  then  it  was  not  liable, 
\na  properly  modified  by  adding  the  words: 
"Or  migbt  have  had  notice  by  the  exercise  of 
reasonable  diligence." 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Peter  F.  Carr  against  the  Ameri- 
can liocomotlve  Company.  A  verdict  was 
rendered  for  plaintiff,  and  defendant  brings 
exceptions.  Sustained.  Remanded  for  new 
trial. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  andPARKHURST,  JJ. 

John  W.  Hogan,  for  plalntlll.  William  A. 
Morgan,  for  defendant 

JOHNSON,  J.  The  facts  In  this  case  are 
stated  in  the  opinion  reported  in  26  R.  I.  180, 
58  Atl.  678.  It  was  then  before. the  court  on 
a  petition  for  a  new  trial.  Upon  the  new  trial 
then  granted  .the  Jury  found  the  defendant 
corporation  guilty  as  charged  in  the  declara- 
tion, and  assessed  the  plaintifTs  damages  at 
f20,000.  They  also  found  on  the  special  Is- 
sues submitted  to  them :  (1)  That  the  thread 
on  the  stem  of  the  burner  valve  operated  by 
the  plaintiff  at  the  time  of  the  accident  was 
not  then  in  good  working  order.  (2)  That 
the  thread  in  the  body  of  th^  burner  valve 
operated  by  the  plaintiff  at  the  time  of  the 
accident  was  then  in  good  working  condition. 
(3)  That  the  valve  stem  produced  In  court 
as  part  of  the  burner  valve  in  question,  and 
forming  apart  of  Defendant's  Exhibit  A,  was 
not  the  stem  operated  by  the  plaintiff  at  ttie 
time  of  tiie  accident  (4)  That  the  burner 
valve  exclusive  of  its  stem  produced  in  court 
as  a  part  of  Defendant's  Exhibit  A  was  tbie 
burner  valve  operated  by  the  plaintiff  at  the 
time  of  the  accident  (5)  That  the  accident 
to  the  plaintiff  was  not  due  to  the  formation 
and  explosion  of  gases  in  the  pipe  which  sup- 
plied the  furnace  with  oil.  The  defendant 
moved  in  the  superior  court  for  a  new  trial 
on  the  grounds  tba.t  the  verdict  and  the  first 
and  third  special  findings  of  the  Jury  were 
against  the  evidence  and  the  weight  thereof, 
and  that  the  damages  awarded  the  plaintiff 
were  excessive.  This  motion  was  denied,  and 
the  case  is  now  before  us  on  the  defendant's 
bill  of  exceptions. 

We  will  first  consider  the  exception  to  the 
refusal  of  the  superior  court  to  grant  the  de- 
fendant's motion  for  a  new  trial  on  the 
grounds  that  the  verdict  and  the  first  and 
third  special  findings  of  the  Jury  were  against 
the  evidence  and  the  weight  tfiereof. 

The  Justice  presiding  at  the  trial  charged 
the  Jury  that,  if  the  Defendant's  Exhibit  A. 
was  the  same  appliance  which  was  in  use  at 
the  time  of  the  accident,  their  verdict  must 
be  for  the  defendant.  As  the  evidence  show- 
ed conclusively  that  the  thread  in  the  body 
of  the  burner  valve  and  the  thread  on  tha 
stem  in  the  exhibit  were  both  in  good  work- 
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tag  condltton,  this  inetruction  was  correct 
The  Jury  found  that  the  thread  In  the  body 
of  the  valve  was  In  good  working  condition 
at  the  time  of  the  accldoiti  but  found  that 
the  thread  on  the  stem  of  the  burner  valve 
operated  by  the  plalntlflt  at  the  time  of  the 
accident  was  not  then  in  good  working  or- 
der; and,  farther,  that  the  valve  stem  pro- 
duced in  court  as  a  part  of  the  burner  valve 
In  question,  and  forming  a  part  of  Defend- 
ant's Exhibit  A,  was  not  the  stem  operated 
by  the  plaintiff  at  the  time  of  the  accident 
me  identity  of  the  st«n,  therefore,  Is  the 
cmx  of  the  case. 

On  the  question  of  the  Idenfity  of  the  valve, 
tiie  plaintiff  testified:  "Q.  Were  the  valves 
in  the  pipe  that  are  there  now  the  same 
valves  in  the  pipe  that  were  there  then?  A. 
I  don't  think  so."  He  also  testified  that  the 
upper  valve  was  equipped  with  a  wheel.  On 
cross-examination:  "Q.  Will  you  look  at  this 
apparatus  marked  'Defendant's  Bxhlbit  A,' 
Mr.  Carr,  and  tell  us  whether  or  not  that  is 
the  apparatus  that  you  were  working  with 
at  the  time  of  the  accident  A.  I  don't  know." 
And:  "Q.  Do  you  remember  what  kind  of  a 
piece  of  metal  it  was  that  La  Forge  put  upon 
tbis  burner  valve  that  you  were  using  at  tlie 
time  of  the  accldentf  A.  It  was  much  like 
this  one — might  have  been  this  one;  might 
not  Q.  Was  it  put  on  in  the  same  manner 
that  this  is  put  on  that  middle  valve  in  De- 
fendant's Elxhlbit  A?  A.  I  couldn't  say.  Ob, 
It  looked  the  same;  yes.  Might  have  been 
hammered  down  as  good."  Alfred  McCool 
testified  that  the  top  valve  was  a  valve  with 
a  wheel  on  It  a  throttle.  ,  He  said:  "I 
wouldn't  say  that  was  the  valve  In  use  for 
the  Valve  was  thin  and  slmUar  to  the  one  we 
bad  on,  the  same  make  of  a  valve  and  all; 
but  to  the  best  of  my  ability  that  ain't  the 
bandle  that  was  on  the  valve  when  w6  used 
It"  And:  "Well,  that  Is  the  same  style  of 
a  valve,  a  valve  same  as  that ;  but  I  wouldn't 
say  that  was  the  handle  that  was  on  it  when 
we  used  to  use  it  for  that  cross-piece  was  a 
wider  piece,  to  the  best  of  my  knowledge." 
Oscar  Nelson  testified  that  there  were  two 
wheels  and  a  crossbar  on  the  apparatus. 
George  Hammer  testified  that  there  were 
wheels,  both  on  the  air  valve  and  the  oil 
valve ;  that  the  flat  part  of  the  middle  valve 
did  not  look  anything  like  the  piece  that  was 
on  at  the  time  of  the  accident  John  F.  Scal- 
lon,  when  asked  to  describe  the  piece  of  iron 
that  was  on  the  stem  In  place  of  a  wheel,  an- 
swered: "Well,  It  would  be  pretty  hard  to 
say  exactly,  but  just  to  notice  It  going  by, 
that  Is  all,  and  I  noticed  I  should  judge  it 
would  be  anywheres  from  %  to  «/i«  thi<^ 
and  In  the  neighborhood  of  an  inch  wide  and 
about  SH  long."  He  testified  that  it  was 
sbeet  iron,  and  not  boiler  iron;  that  the  mid- 
dle valve  was  not  on  It  at  the  time  of  the 
accident;  that  the  crossbar  on  the  stem  was 
not  on  at  the  time  of  the  accident ;  that  ev- 
erything else  looked  the  same,  but  that  he 
oonld  not  remember  the  bar  on  the  lower 


valve.  Daniel  Flynn  testified  that  the  tc^ 
valve  had  an  Iron  wheel;  that  the  handle 
on  the  stem  was  about  */i«  o'  ^^  inch  thick; 
that  there  was  no  crossbar  on  any  other 
valva 

For  the  defendants  John  McFarlane  tes- 
tified :  "Yes ;  that  is  the  burners  and  valves 
that  was  on  there  at  the  time  of  the  acci- 
dent," that  he  could  identify  It  fey  the  two 
crossbars,  and  by  the  vise  marks  on  the  stem 
of  the  middle  valve.  Edward  McLaughlin  tes- 
tified that  the  burner  valve  was  on  the  fur- 
nace about  10  days  or  two  weeks  after  the 
accident;  that  he  took  it  off  under  the  or 
ders  of  his  foreman,  Mr.  Rawlings;  that  he 
took  off  the  three  valves,  cleaned  the  appar- 
atus up,  and  gave  it  to  Mr.  Rawlings ;  that 
the  stem  in  the  burner  valve  was  the  same 
stem  which  figured  in  the  accident ;  that  the 
burner  valve  appeared  to  be  In  working  con- 
dition ;  that  the  valves  In  Defendant's  Exhib- 
it A  are  the  same  three  valves  that  were  in 
use  at  the  time  Of  the  accident  Edwin 
Smith  testified  that  he  was  foreman  boiler 
maker  at  defendant's  shop  at  the  time  of 
the  accident;  identified  Defendant's  Exhib- 
it A  as  the  apparatus  that  was  on  the  fa^ 
nace  at  the  time  of  the  accident ;  recogrnized 
the  burner  valve  by  the  crossbar  on  the 
stem ;  remembered  that  it  was  put  on  by  La 
Forge,  that  La  Forge  called  his  attention  to 
It  after  be  had  riveted  it  on  the  stem,  and 
asked  blm  If  it  was  satisfactory;  that  he 
examined  tiie  crossbar  and  stem  at  the  time ; 
and,  on  cross-examination.  Identified  the  stem 
as  the  one  which  was  In  the  burner  when 
plaintiff  operated  the  fire  at  the  time  of  the 
accident;  testified  that  he  recognized  the 
crossbar  and  stem  both,  that  if  the  crossbar 
was  not  there,  be  would  still  recognize  the 
stem  by  the  vise  marks  where  It  was  gripped 
in  the  vise  when  the  end  was  riveted  over. 
Fred  La  Forge  testified  that  he  put  on  the 
crossbar;  and,  as  to  Defendant's  Exhibit 
A,  testified:  "Appears  to  be  the  same  appa- 
ratus we  had  when  the  accident  happened." 
Said  he  was  positive  that  the  crossbar  on  the 
stem  of  the  middle  valve  was  the  one  he  put 
on  the  stem.  He  could  not  read  Englftb  or 
French.  He  said  the  other  valve  with  a 
wheel  Is  for  air.  He  had  not  noticed  the 
crossbar  on  the  upper  valve  stem.  He  first 
noticed  It  In  court.  He  positively  identified 
the  middle  stem  of  the  exhibit  as  the  stem 
In  use  on  the  day  of  the  accident,  but  said 
he  was  not  positive  as  to  the  other  valves. 
George  S.  Rawlings  testified :  "Looks  to  me  to 
be  the  burner  that  was  on  there  at  the  time 
of  the  accident"  That  the  apparatus  was  In 
liise  "somewhere  around  a  couple  of  weeks" 
after  the  accident  and  worked  all  right  The 
superintendent  Mr.  Gurry,  told  hhn  to  have  it 
taken  off,  and  he  told  the  piper  to  take  It  off. 
McLaughlin  took  it  off,  and  gave  It  to  the 
witness,  and  he  gave  It  to  Mr.  Gurry.  There 
were  two  crossbars  on  the  apparatus  the 
same  as  now.  That  the  stem  in  the  middle 
valve  was  the  same  as  In  the  exhibit  that 
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he  Identlflea  It  by  the  handle  and  the  way 
it  looks,  and  that  Is  the  only  Identification- 
be  can  make.  Mr.  Gnrry  testified  that,  vrhen 
Mr.  Rawllngs  gave  him  the  apparatoa,  he 
put  It  In  a  hoz  and  put  it  in  a  vault  in  his 
o$Bce,  and  kept  It  there  until  It  was  turned 
over  to  the  court. 

In  rebuttal.  Hammer,  when  asked  wheth- 
er the  valve  and  burner  on  Exhibit  A  werb 
the  same  that  were  in  use  the  day  Peter  Oarr 
was  burned,  answered:  "I  won't  say  whether 
it  is  or  not;  only  the  cross-piece  don't  ap- 
pear the  same,  because  it  is  much  heavier." 
When  asked  the  difference  between  that  cross- 
piece  and  the  one  that  was  on  there,  he  an- 
swered: ,  "This  piece  Is  much  heavier  in 
thiclmess  than  the  piece  that  was  on  at  the 
time  I  see  it  In  regards  to  the  other  part 
of  It,  I  won't  say,  only  the  valves  appear 
much  closer  than  the  valves  I  see  at  that  time, 
they  were  much  closer  than  on  this  piece 
now."  He  testified  that  they  were  about 
two  inches  apart,  that  the  crossbar  he  had 
seen  on  there  was  about  an  inch  wide  and 
about  as  long  as  the  one  on  the  exhibit,  about 
three  inches  long;  that  it  was  square  In  the 
ceiiter  and  that  it  was  No.  8  stock ;  that  the 
thickness  of  the  crossbar  was  a  little  over 
an  eighth  of  an  Incdi ;  that  he  considered 
the  one  on  the  exhibit  as  about  five-sixteenths 
of  an  inch  in  .  thickness.  Nelson  testi- 
fied that  the  crossbar  on  the  exhibit  did 
not  look  like  the  <Hie  that  was  on  the  appa- 
ratus before  the  accident ;  that  it  looked  to 
him  to  be  thidcer  than  the  one  on  it  at  the 
time  of  the  accident;  that  the  one  on  the 
stem  at  the  time  was  all  roughened  up  from 
pounding;  that  he  had  often  seen  McCool 
start  It  with  a  pair  of  tongs  or  tools,  or 
anything  he  got  hold  of,  and  that  it  was 
all  roughened  up;  that  the  crossbar  at 
the  time  of  the  accident  was  about  three- 
quarters  of  an  inch  or  probably  an  inch  wide. 
When  asked  what  thickness  of  stock  it  was. 
he  answered:  "Between  »/ie  or  so."  Said 
It  did  not  look  as  thick  as  the  one  on  the  ex- 
hibit. McCool,  when  asked:  "Is  that  the 
same  stem  and  crossbar  and  valve  that  was 
on  the  fire  when  Peter  Carr  got  burned?"  an- 
swered: "No,  I  don't  think  It  is,  to  the  best 
of  my  knowledge.  That  ain't  the  crossbar.'' 
He  testified  that  the  other  was  wider;  that 
It  was  all  marked  up;  that  the  crossbar  on 
the  exhibit  is  not  marred  or  marked  up; 
that  the  mars  on  there  have  been  put  on  with 
a  hammer.  He  described  the  other  crossbar 
as  being  made  out  of  a  piece  of  No.  10  or  No. 
8  iron,  he  should  jpdge,  ^  of  an  inch  thtdc, 
about  an  inch  wide,  probably  2%  to  S  inches 
long,  to  the  best  of  his  memory.  He  aald 
that  along  the  edge  where  they  had  been 
hitting  it  with  the  tongs  it  was  rough,  and 
that  there  were  two  wheels,  on  the  appa- 
ratus at  the  time  of  the  accident;  that  Is, 
a  wheel  on  the  oil  valve  and  a  wheel  on  the 
air  valve. 

The  defendant's  witnesses  McFarlane,  Mc- 
Laughlin, Edwin  Smith,  lia,  Forge,  Rawllngs, 


and  Ourry  all  testified  that  fhs  stem  in  the 
burner  valve  was  the  one  which  figured 
in  the  accident'  As  to  the  body  of  the 
valve,  there  was  no  attempt  on  the  part  of 
the  plalntUC  to  contradict  them,  and  the 
Jury  found  q^eclally  that  the  body  of  the 
burner  valve  was  In  use  at  the  time  of  the 
accident  and  that  the  thread  was  in  good 
condition.  All  three  of  the  witnesses.  Ham- 
mer, Nelson,  and  McCool,  were  bollermakers, 
and  had  nothing  to  do  with  operating  the 
rivet  heater,  except  occasionally  to  light  the 
fire.  None  of  them  had  ever  paid  special  at- 
tention to  the  crossbar,  nor  had  any  of  them 
ever  measured  It,  or  measured  anything  else 
about  the  heater,  and  they  all  testified  from 
their  impressions  from  their  memory.  Ham- 
mer's memory  of  the  crossbar  which  figured 
in  the  accident  was  that  it  was  about  an 
inch  or  an  ladx  and  a  quarter  wide,  and 
three-stxteentbs  of  an  inch  thick,  and  about 
three  inches  long.  He  estimated  the  bar  on 
the  defendant's  exhibit,  when  he  had  It  be- 
fore him  In  the  courtroom,  as  three-eighths 
of  an  Inch  wide  and  (/i*  of  an  Inch  thick. 
The  bar  on  the  exhibit  actually  measured 
ii/i«  of  an  inch  wide  and  %  of  an  inch 
thick.  Nelson  from  his  memory  of  the  bar 
in  use  at  the  time  of  the  accident  estimated 
the  width  of  it  as  94  of  an  inch  or  an  Inch. 
McCool,  from  memory,  estimated  the  cross- 
bar at  2%  to  8  Inches  long,  1  inch  wide,  and 
%  of  an  Inch  thick.  He  testified  that  he 
picked  the  stem  up  after  the  accident  and 
put  it  into  the  valve.  The  estimates  of  the 
three  witnesses  as  to  the  dimensions  of 
the  bar  on  at  the  time  of  the  accident  are 
as  follows:  Hammer,  1  to  1^  inches  wide, 
*/i«  inch  thick;  Nelson,  %  inch  or  an  inch 
wide,  "/le  inch  thick.  McCool,  1  inch  wide, 
^  Inch  thick.  Defendant's  exhibit  measures 
ii/n  inches  wide,  %  inch  thick.  The  plain- 
tiff himself  had  as  much  reason  to  be  ac- 
quainted with  the  appearance  of  the  cross- 
bar as  any  person  in  the  works,  for  it  had 
been  his  business  to  operate  it  for  a  long 
period  prior  to  the  accident  On  •page  40 
the  plaintiff  admitted  that  at  the  first  trial, 
the  Defendant's  Exhibit  A  was  presented  to 
him,  and  that  he  made  the  following  answer 
to  the  following  question:  "Q.  Was  that 
central  valve  with  a  handle  on  it  the  one 
you  were  using  (at  the  time  of  the' accident)  7 
A.  It  looks  like  the  same;  yes."  Flynn, 
tiie  plaintiff's  witness  who  testified  to  seeing 
La  Forge  put  on  the  crossbar,  and  who  op- 
erated the  furnace  prior  to  the  plaintiff, 
when  he  had  the  Defendant's  Exhibit  A  pre- 
sented to  him,  and  was  asked  if  the  crossbar 
on  tbe  burner  valve  was  the  one  that  he  saw 
La  Forge  put  on,  answered:  "Well,  I  couldn't 
say  that  it  is.  I  couldnt  say  that  It  Is  not 
but  It  was  riveted  over  on  the  top  like  thl?." 
The  defendant's  witnesses  La  Forge,  McFar- 
lane, McLaughlin,  Edwin  Smith,  Rawling^ 
and  Gurry  testified  that  the  stem  and  valve 
were  put  in  use  almost  Immediately  after 
the  accident  and  worked  satlsfactorUy  for 
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from  ten  days  to  two  weeks,  when  tbey 
were  taken  off  the  furnace  and  turned  over 
to  the  superintendent.  This  was  not  dis- 
puted, and  was  further  supported  hy  the  tes- 
timony of  the  ptalntHTs  witness  McCooI 
that  he  picked  the  stem  up  from  the  floor  aft- 
er the  accident  and  put  It  back  Into  the  valve, 
and  that  the  apparatus  was  used  the  same 
day  and  for  a  part  of  the  week  followihg,  but 
McCool  was  unable  to  state  Just  how  many 
days.  McFarlane  testified  that  be  lighted 
the  furnace  about  half  an  boor  after  tlie  ac- 
cident; that  the  valve  worked  all  right; 
and  that,  when  he  went  to  ligiht  the  fire,  the 
stem  was  screwed  up  tight  against  its  seat 
It  thus  appears  from  the  testimony  of  wit- 
nesses, both  for  the  defendant  and  for  the 
plaintiff,  that  the  stem  worked  properly  in 
the  valve  Just  before  tiie  accident,  immedi- 
ately after  the  accident,  and  for  the  ten 
days  or  more  that  it  remained  on  the  tar- 
nace  after  the  accident.  The  evidence  very 
strongly  preponderates  against  the  plaintiff 
as  to  the  condition  of  the  stem'  at  the  time  of 
the  accident  and  aa  to  the  identity  of  the 
stem  in  the  exhibit  with  the  stem  in  use  at 
the  time  of  the  accident  As  there  must  be  a 
new  trial,  we  will  consider  the  defendant's 
other  exceptions. 

As  to  the  defendant's  first  exception  to  the 
question,  "Do  you  know  how  long  it  takes 
the  average  boy,  who  starts  in  heating  rivets, 
before  he  becomes  a  boilermaker?"  as  the 
court  ruled  out  all  evidence  as  to  the  wages 
of  boilermakers,  we  do  not  see  that  the  de- 
fendant was  injured  by  the  question. 

As  to  the  second  exception  we  think  it  wafi 
proper  to  ask  the  witness  McCool  if  he  had 
bad  any  trouble  before  the  accident  with 
this  burner  valve  which  figured  In  the  ac- 
cid^t  The  condition  of  an  appliance  before 
an  accident  may  properly  be  shown  as  bear- 
ing on  the  question  of  negligence  In  not  re- 
pairing the  defect  Smith  v.  Old  Colony,  etc., 
R.  R.  Co.,  10  R.  I.  22 ; .  Morai^  v  Corliss  Sng. 
Co.,  21  R.  I.  386,  43  Atl.  874,  46  tu  B.  A.  267 ; 
McGarrlty  v.  R.  R.  Co.,  25  B,  I.  269,  55  Atl. 
918;  Nelson  v.  Union  R.  B.  Co.,  26  R,  I.  261, 
58  Atl.  780;  Hardacre  v.  Sayles,  28  B.  I. 
235,  66  Atl.  298.    The  exception  Is  overruled. 

The  third  exception  was  to  the  exclusion 
of  evidence  as  to  Defendant's  Exhibit  A  in 
cross-examination  of  a  witness  after  he  had 
refused  to  identify  the  exhibit  It  was  prop- 
erly excluded. 

The  fourth  exception  was  to  the  admission 
of  evidence  of  the  number  of  oil  burners, 
like  the  one  which  figured  in  the  accident 
lit  use  In  defendant's  shop  at  the  time  of  the 
accident  The  evidence  was  competent  It 
was  proper  to  show  tjie  number  of  burners 
as  a  basis  for  showing  the  amount  and  kind 
of  care  bestowed  upon  them  by  the  defend- 
ant and  also  In^  view  of  the  plaintiffs  claim 
of  a  change  of  stems. 

The  fifth  exception  was  to  a  similar  rul- 
ing and  subject  to  the  same  comment  as  the 
fourth. 


The  sixth  exception  was  to  the  allowanoe 
of  the  following  question :  "If  one  of  these 
stems  in  a  burner  valve  such  as  yon  used  at 
the  Nicholson,  and  sudi  as  was  on  the  valve 
where  Peter  Cnrr  got  burned,  has  the  wheel 
lost  from  the  end  of  the  stem,  and  a  cross- 
piece  of  boiler  Iron  is -put  on  there  and  riv- 
eted on  and  then  that  stem  is  pounded,  and 
the  valve  is  pounded  and  the  pipe  around  thd 
valve  is  pounded,  what  effect  in  your  opin- 
ion, would  that  have  upon  the  stem  in  the 
valve?  What  effect  would  it  probably  have?" 
This  question  was  too  indfeflnite.  The  excep- 
tion Is  sustained. 

The  seventh  exception  Is  overruled.  The 
question :  "If  one  of  these  stems  in  a  burner 
valve  like  the  one  that  Peter  Oarr  was  work^ 
ing  on,  in  fact,  the  one  he  was  working  on, 
is  turned  out  two  or  three  turns  in  order  to 
regulate  the  fire,  and  then  Is  blown  out  onto 
the  floor  a  distance  of  four  or  five  feet  and 
the  oil  follows  it  what  would  you  say  as  to 
the  working  condition  of  the  stem  wherto 
tiiat  thing  happened?"  was  bacled  ou  the  tes- 
timony and  was  proper. 

The  eighth  exception  was  to  the  exclusion' 
of  evidence  as  to  Defendant's  Exhibit  A  in 
cross-examination;  the  exhibit  not  having 
been  identified.  The  exception  Is  overruled- 
for -the  same  reason  as  No.  8. 

The  ninth  exception  was  to  the  allowance 
of  the  following  question :  "Now,  then,  con- 
sidering this  valve  and  considering  and 
weighing  the  testimony  that  you  have  heard 
about  the  treatment  of  it  what  in  your  opin- 
ion would  be  the  probable  effect  of  sUch 
pounding  and  hammering  as  yon  have  h^ard 
these  witnesses  swear  to  upon  the  -working 
condition  of  this  valve?"  The  question  was. 
limited  to  the  testimony,  and  was  proper. 

The  tenth  and  eleventh  exceptions  were 
noted  to  rulings  of  the  court  perati^tlng  the 
testimony  of  deceased  witnesses  given  at  a 
former  trial  of  this  case  to  be  read  to  the 
Jury  at  this'  trial.  The  ruling  was .  proper. ' 
"Facts  may  be  established  by  evidence  there-' 
of  given  on  a  former  trial,  provhjed  the 
court  is  satisfied  (1)  that  the  party  against 
whom  the  evidence  is  offered,  or  bis  privy, 
was  a  iPa^ty  on  the  former  trial;.  (2)  that 
the'  Issue  Is  substantially  the  same  In  the 
two  cases ;  (3),  that  the  witness  who  propos- 
es to  testify  to  the  former  evidence  Is  able  to 
state  It  with  satisfactory  correctness;  and 
(4)  that  a  sufficient  reason  is  shown  why  the 
original  witness  Is  not  produced.  The  first 
three  of  these  coadltlons  render  the  report- 
ed evidence  relevant  The  fourth  is  neces- 
sary to  Justify  the  court  in  receiving  It"  16 
Cyc.  p.  1083.  "The  principle  upon  which  dep- 
ositions and  former  testimony  should  be  re- 
sorted to  is  the  simple  principle  of  necessity : 
I.  e.,  the  absence  of  any  other  means  of 
utilizing  the  witness'  knowledge.  If  his  tes- 
timony given  anew  in  court  cannot  be  had, 
it  win  be  lost  entirely  for  the  purposes  of 
doing  justice  If  it  Is  not  received  in  the  form 
In  which  it  survives  And  can  be  had.    The 


Digitized  by 


Google 


202 


70  ATLANTIO  EBPORTBH. 


(B.I. 


only  Inquiry,  tben,  need  be :  Is-  bis  testi- 
mony In  court  unavailable?"  2  Wlgmore  on 
Evidence,  {  1402.  No  case  has  come  to  our 
attention  which  makes  a  distinction  in  this 
regard  between  the  testimony  of  deceased 
witnesses  swearing  to  facts  In  issue  and  wit- 
nesses giving  opinion  evidence,  nor  does  there 
eeem  to  be  any  good  ground  for  such  distinc- 
tion In  principle. 

The  twelfth  exception  is  overruled.  This 
exception  was  taken  at  a  former  trial  to  the 
question  put  to  plaintiff's  expert,  Tomer,  and 
the  answer  thereto:  "From  what  oU  burn- 
ers you  have  seen  where  the  oil  was  under 
pressure  and  being  ted  into  the  fuel  burner, 
and  closed  by  the  valve  and  valve  stem,  have 
you  seen  in  common  use  such  a  valve  without 
a  checking  device?"  This  exception  was 
overruled  In  Carr  v.  Locomotive  Co.,  26  B.  I. 
180,  188.  190.  68  AU.  678,  682. 

As  to  the  thirteenth  exertion,  it  was  prop- 
er to  ask  the  witness  Gibbons  how  many 
turns  he  bad  been  able  to  tttke  In  turning 
any  of  the  valve  stems  on  the  middle  valves 
of  oil  burners  he  had  used,  wbere  they  were 
in  good  working  order.  The  proper  working 
'  order  of  the  valve  and  stem  was  material. 
Further,  it  had  Just  been  admitted  by  defend- 
ant's counsel  that  the  oil  burners  were  sim- 
ilar to  the  ones  used  in  defendant's  works. 

The  fourteenth  exception  Is  substantially 
identical  with  tbe  sixth,  exception,  and  is 
sustained  for  the  same  reasons. 

The  fifteenth  and  sixteenth  exceptions  are 
similar  to  the  third  and  eighth  exceptions, 
and  are  overruled  for  the  same  reasons. 

The  seventeenth  exception  Is  similar  to  the 
fourteenth,  and  Is  sustained  for  the  same  rea- 
son. 

The  eighteenth  exception  came  tod  late. 

Tbe  nineteenth  exception  Is  overruled.  It 
was  proper  to  ask  tbe  plaintiff  as  to  bis 
knowledge  of  the  previous  condition  of  the 
valve.  Knowledge  of  unsafe  condition  would 
have  carried  with  it  an  assumption  of  a 
known  risk. 

The  tvrentletb  exception  Is  like  the  nine- 
teenth. 

'The  twenty-first  exception  is  sustained  for 
the  same  reason  as  the  fourteenth  and  seven- 
teenth. 

The  twenty-second  exception  was  noted  to 
cross-examination  of  a  witness  presented  to 
Identify  Defendant's  Exhibit  A.  He  had  tes- 
tified that  tbe  valves  in  question  had  been 
taken  off ;  that  they  were  there  in  tbe  after- 
noon, and  the  next  morning  they  were  not 
there;  that  there  was  a  different  valve 
there;  that  he  could  tell  it  was  different  by 
tbe  looks  of  It  "Q.  What  about  the  new 
one  that  looked  different?"  This  question 
was  allowed  and  exception  taken.  The  ques- 
tion was  proper  In  cross-examination. 

Th6  twenty-third  exception  Is  like  the 
fourteenth,  seventeenth,  and  twenty-first  ex- 
ceptions, and  Is  sustained  for  the  same  rea- 
sons. 


The  twenty-fourth  exception  was  take^  to 
tbe  exclusion  of  photographs  of  the  fire  box 
and  burners  taken  after  tbe  valves  In  ques- 
tion had  been  removed  and  different  valves 
substituted.    Tbe  exclusion  was  proper. 

Tbe  twenty-fifth  exception  Is  like  the  four- 
teenth, and  is  sustained  for  tbe  same  reasons. 

Tbe  twenty-sixth  exertion  was  taken  to 
tbe  admission  of  testimony  relative  to  check- 
ing device  on  stem.  The  testimony  in  ques- 
tion tended  to  raise  an  irrelevant  and  im- 
proper issue,  and  should  have  been  excluded. 

The  twenty-seventh  exception  la  not  pressed. 

The  twenty-eighth  exception  was  taken  to 
proper  cross-examination  of  tbe  witness  La 
Forge  as  to  bis  treatment  of  tbe  stem  and 
valve.  In  view  of  his  testimony  as  to  bis  strik- 
ing it  while  in  usa 

The  twenty-ninth  exertion  was  taken  to 
cross-examination  of  tbe  witness  Ija  Forge 
respecting  -his  testimony  at  a  former  trial 
made  from  tbe  official  record  of  his  testimony 
in  the  case.    The  exception  Is  overruled. 

The  thirtieth,  thirty-first,  and  thirty-sec- 
ond exceptions  are'  sustained  for  tbe  same 
reasons  as  the  fourteenth. 

The  tblrty-thlrd  exception  was  taken  to  the 
exclusion  of  a  question  asked  of  the  superin- 
tendent of  defendant's  works  by  defendant's 
counsel:  "Who  was  there  in  the  works,  aside 
from  the  operator  himself,  who  would  have 
bad  any  reason  for  feeling  any  responsibility 
for  this  accident?"  Responsibility  In  a  case 
of  this  kind  is  a  matter  of  law  predicated  up- 
on proof,  and  It  is  entirely  Immaterial  who 
would  have  had  any  reason  for  feeling  any 
responsibility  for  the  accident  The  excep- 
tion is  overruled. 

The  tblrty-fonrtb  exception  was  taken  to 
the  exclusion  of  a  practical  repetition  of  the 
same  question,  and  Is  overruled  for  tbe  same 
reason. 

The  thirty-fifth  exception  was  taken  to  the 
allowance  of  the  following  question:  "if  a 
valve  like  that  equipped  with  a  wheel  fits  so 
that  the  stem  could  not  be  moved  by  taking 
hold  of  It  with  ^  the  fingers,  and  the  wheel 
becomes  Ipst,  and  a  man  does  a  job  like  that 
on  the  end  of  tbe  stem  by  putting  a  cross- 
bar on  It  to  take  the  place  of  the  wheel,  and 
after  that  Job  Is  done  the  stem  Is  found  to 
be  loose  In  tbe  valve,  so  that  It  wobbles  and 
so  that  It  can  be  taken,  out  by  the  fingers, 
would  you  say  the  doing  of  the  work  had  any- 
thing to  do  with  tbe  changed  condition  In  tbe 
stem  In  ithe  valve?"  The  question  was  im- 
proper for  three  reasons:  (1)  Because  It 
was  too  indefinite  to  be  addressed  even  to  an 
expert ;  (2)  because  the  witness  was  not  call- 
ed and  qualified  as  an  expert,  and  (3)  because 
It  did  not  relate  to  any  subject  upon  which 
tbe  witness  had  been  examined  In  chief.  The 
discretion  sometimes  exercised  t>y  a  court  in 
allowing  questions  of  fact  not  silluded  to  in 
the  examination  in  chief  to  be  asked  of  a 
witness  In  cross-examination  upon  offer  Jby 
tbe  examining'  counsel  to  make  the  witness 
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his  own  wltnose  should  properly  be  iimlted  to 
questions  Involving  facts  of  a  simple  charac- 
ter relevant  to  the  Issue,  and  is  solely  for 
convenience  tq  avoid  the  necessity  of  recall- 
ing the  witness.  It  should  not  be  exercised 
to  the  extent  of  converting  a  nonexpert 
Into  an  expert.    The  exception  is  sustained. 

The  tbir^-slxth  exception  Is  similar  to  the 
seventh,  and  is  overruled  for  the  same  reason. 

The  thirty-seventh,  thirty-eighth,  thirty- 
ninth,  fortieth,  forty-flrst,  and  forty-second 
ezeeptiooe  are  sustained  for  the  same  reason 
as  the  fourteenth. 

The  forty-third  excq)tion  was  taken  to  the 
exclusion  of  the  question:  "Was  there  any 
talk  among  the  men  in  the. shop  about  the 
conditlbn  of  the  valve  after  the  accident?' 
The  ruling  was  proper.  Talk  by  the  men,  if 
shown,  would  bind  neither  the  plaintiff  nor 
the  defendant 

The  forty-fourth  exception  was  talsen  to 
the  admission  of  evidence  in  the  discretion 
of  the  court,  which  bad  been  overlooked  in 
direct  examination.  No  exception  lies  to  the 
exercise  of  such  discretion.    . 

The  forty-flfth  exception  was  taken  to  a 
ruling  permitting  counsel  for  plalntilf  to 
read  testimony  of  the  witness  given  at  a  for- 
mer trial  ci  this  case,  which  testimony  had 
been  read  to  the  witness,  and  he  had  stated 
that  he  did  not  do  the  acts  stated  in  such 
testimony  and  did  not  rem^ober  having  so 
testified.    The  ruling  was  proper. 

The  forty-sixth  exception  was  taken  to  the 
court's  denial  of  a  motion  to  direct  a  verdict 
for  the  defendant  npon  all  the  testimony. 
The  evidence  was  confiictlng  and  was  prop- 
erly left  to  the  Jury. 

The  forty-seventh  exception  is  not  pressed. 

The  defendant  also  excepted  to  the  in- 
structions and  refusals  to  instruct  the  jury  as 
follows:  That  the  judge  erred  in  charging 
the  jury  that  "it  was  not  necessary  that  tne 
defendant  have  actual  knowledge.  It  Is 
<»ily  necessary  that  the  defendant  either 
have  actual  knowledge  or  might  have  had  ac- 
tual knowledge  by  the  exercise  of  reasonable 
diligence  to  ascertain  the  condition.  If  the 
defendant  company  by  the  exercise  of  rea- 
sonable diligence  might  have  ascertained  or 
known  that  the  stem  in  question  was  not  in 
suitable  condition  for  use  and  negligently 
omitted  to  ascertain  that  fact,  they  would  be 
just  as  liable  to  the  plaintitF  as  though  they 
bad  actual  knowledge  of  it."  That  the  judge 
erred  in  refusing  the  defendant's  request  to 
charge  the  jury  that  "if  the  jury  believe 
that  the  valve  stem  in  use  at  the  time  of 
the  accident  was  injured  by  La  Forge,  and 
sach  Injury  was  the  cause  of  the .  accident, 
and  the  defendant  had  no  notice  of  such  in- 
Jnry,  the  accident  was  due  to  the  act  of  a 
fellow  servant,  and  their  verdict  wiU  be  for 
tbe  defendant."  That  the  judge  erred  in 
charging  the  jury  as  set  forth  in  the  last 
aforementioned   request   of    the    defendant. 


but  with  the  following  modification  thereof, 
to  wit:  "That,  if  the  defendant  by  the  exer- 
cise of  reasonable  diligence  might  have 
known  of  the  Injury  in  time  before  tbe  ac- 
cident to  the  plaintUC  to  have  repaired  it.  It 
was  Its  duty  to  repair  it  or  to  substitute 
another."  That  the  judge  erred  in  refusing  • 
the  defendant's  request  to  charge  the  jury 
"that  the  defendant  is  not  guilty  of  negli- 
gence In  not  repairing  defects  In  its  burners, 
burner  valves,  and  stems,  unless  it  is  shown 
that  It  had  actual  notice  of  such  defects."  . 
That  the  judge  erred  in  charging  the  Jury, 
as  set  forth  In  the  last  aforementioned  re- 
quest of  the  defendant  modified  by  adding  ' 
thereto  the  words,  "Or  might  have  had  no- 
tice by  the  exercise  of  reasonable  diligence."  ' 
(Exceptions  48  to  62,  inclusive.)  These  in-  . 
structions  and  refusals  to  instruct  were  cor- 
rect "It  Is  the  duty  of  a  master  who  fur- 
nishes machinery  for  his  servants  to  operate 
or  work  about  to  see  to  it  that  It  Is  reasona- 
bly safe.  He  cannot  divest  himself  of  this 
duty  by  devolving  it  on  others,  and,  if  he 
does  devolve  it  on  others,  they  will  simply 
occupy  his  place,  and  he  will  remain  as  re- 
sponsible for  their  negligence  as  If  he  were 
personally  guilty  of  it  himself."  Mulvey 
V.  R.  I.  Locomotive  Works,  14  R.  I.  204,  209. 
That  the  judge  erred  In  refusing  the  defend- 
ant's request  to  charge  the  jury  "that  if  the 
jury  believe  -  that  the  accident  was  caused 
by  unusual  pressure,  due  to  the  formation 
and  explosion  of  gas  in  the  pipe  which  sup- 
plied oil  to  the  furnace,  their  verdict  must 
be  for  the  defendant"  and  in  giving  the 
same  with  a  modification,  adding  the  words, 
"Unless  such  pressure  was  due  to  the  negli- 
gence of  the  defendant  In  permitting  such 
formation  or  explosion."  The  request  was 
properly  refused.  The  modification  was  cor-' 
rect  (Exceptions  53  and  54.)  That  the 
judge  erred  in  refusing  the  defendant's  re-- 
quest  to  charge  the  jury  that  "if  the  jury 
believe  that  the  stem  produced  in  court  is 
not  the  stem  In  use  at  the  time  of  tbe  ac- 
cident, but  that  another  stem  then  in  vpe, 
was  the  cause  of  the  accident,  and  the  de^ 
fendant  had  no  actual  notice  that  the  stem 
which  was  In  use  was  defective,  then  the 
defendant  is  not  liable,  and  your  Verdict 
win  be  for  the  defendant";  and  in  giving 
the  same  with  a  modification,  adding  the 
words,  "or  might  have  had  notice  by  the 
exercise  of  reasonable  diligence."  The  re- 
quest was  properly  refused.  The  modifica- 
tion was  correct     (Exceptions  55  and  56.) 

The  defendant's  exception  to  the  refusal 
of  the  superior  court  to  grant  a  new  trial 
on  the  grounds  that  the  verdict  and  the 
first  and  third  special  findings  were  against 
the  evidence  and  the  weight  thereof  Is  sus- 
tained. 

The  case  Is  remanded  to  the 'superior  court 
for  a  new  triaL 
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(8  Pen.  «E)° 

ANDERSON  t.  MAYOR,  ETC.,  OP  OITT  OV 
WII/MINGTON. 

(Superior   Court   of   Delaware.     New    Oastle. 
De&  8.  1907.) 

1.  jTnr— OOMPETENCT  OF  JXTBOBS— IRTEREST— 

Tazpatebs. 

In  an  action  against  a  city  for  injorles  «!• 
leged  to  liave  been  caused  by  a  defective  atieet, 
a  citizen  and  taxpayer  was  not  for  tliat  reason 
incompetent  to  serve  as  a  juror.   ■ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  31,  Jury,  i  411.] 

8.  Evidence— EzPKBTB—KiiowLBDOK. 

Where,  in  an  action  for  injuries  to  plaintiff 
by  an  alleged  defective  street,  a  physician  testi- 
fied that  on  examining  plaintiff  lie  found  him 
•afferin^  from  erysipelas,  oat  did  not  know  what 
caused  it,  witness  was  competent  to  testify  that; 
asBomine  plaintiff  was  thrown  from  a  wagon 
shortly  before  and  injured  about  the  nose,  such 
injury  could  have  been  the  cause  of  plaintifTs 
diseased  condition. 

SBd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
.  20;  Evidence,  |  23S6.] 

&  Sakb— Pleadiho— iBBtnts  akd  Psoor. 

Where,  in  an  action  for  injuries  caused  by 
an  alleged  defective  street,  a  physician  testified 
that  on  examination  he  found  plaintiff  suffering 
from  a  chronic  inflammation  of  the  right  shoul- 
der joint,  and  that  an  injury  such  as  that  testi- 
fied to  by  plaintiff  could  have  caused  the  con- 
dition he  found,  and  probably  did  cause  it,  the 
witness  would  be  allowed  to  state  whether,  in 
his  opinion,  plaintiff's  arm  would  ever  be  in 
its  normal  condition  again,  though  there  was  no 
legation  of  permanent  injury  in  the  narr. 

4.  MxnrioiFAi.    Cobfobatioiib  —  DEnonvi 
Stbkeis— Oabk  Requibed. 

Where  la  city,  through  its  street  and  sewer 
department,  had  control  of  all  its  streets,  it  was 
bound  to  exercise  due  and  reasonable  care  to 
keep  the  same  in  a  safe  condition  for  persons 
driving  or  walking  along  the  same. 

J  Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corpontions,  U  1612-1618.] 

6.  Sajce— NAiTnBS  or  LiASiLirr. 

A  city  is  not  an  insurer  of  the  safety  of 
travelers  on  public  streets  under  all  circum- 
stances; its  liability  to  peiaons  injured  by  rea- 
son of  a  defect  in  a  street  being  baaed  on  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Municipal  Corporations,  |  1816.] 

Q.  Sake— Notice. 

In  order  to  render  a  city  liable  for  injuries 
to  a  traveler  by  a  defect  in  a  street,  it  must 
amiear  that  it  had  notice  or  knowledge  of  the 
defect  for  such  time  as  would  have  been  rea- 
sonably sufficient  to  have  repaired  the  same  or 
warned  the  public  of  the  danger;  but  such  no- 
tice may  be  either  express  or  constructive^  aris- 
ing from  the  lapse  of  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol  36,  Municipal  Corporations,  (|  1641-166:^] 

7.  Same— STOMI8— Washottts. 

A  city  is  not  liable  for  injuries  occasioned 
by  holes  In  the  streets  resulting  from  sudden 
storms  or  washouts  until  it  has  had  a  reason- 
able time  to  fill  or  repair  the  defect 

8.  Sauk— CoNTBiBTTTOBT  Neoliobnce, 

A  traveler,  exercising  due  care,  who  does 
not  see  or  know  tliat  the  street  is  in  a  dangerous 
condition,  may  presume  tliat  it  is  reasonably 
safe;  but,  if  be  does  not  exercise  reasonable 
care  to  avoid  die  defect  he  is  negligent  and 
cannot  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
yoL  &S,  Municipal  Corporations,  H  1672-1683.J 


6.  NeOLIGENCE— ComBIBUTOBT   Neouoehce. 
Where   plaintiff's   injury  results  from   the 
concurrent  negligence  of  himself  and  the  defend- 
ant be  cannot  recover. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dis. 
vol.  37,  Negligence,  i  84.] 

10.  Same— BuBDEit  or  PBoor. 

Negligence  of  either  party  is  not  presumed, 
but  the  burden  of  proving  it  Is  on  the  party  by 
whom  it  is  alleged. 

[Ed.  Note.— For /cases  in  Doint  see  Cent  Dig. 
vol.  87,  Negligence,  if  217-234.] 

11.  Mttnicipai.    Cobpobatiohs  —  DBrBcnvs 
Streets— iNjcsiES—lHTOziOATioir  or  Tbav- 

KLEB. 

Where  there  was  evidence  that  plaintiff  was 
intoxicated  at  the  time  he  was  Injured  by  an 
alleged  defective  street  the  Jury  was  entitled 
to  consider  such  intoxication,  as  liearing  on  the 
question  whether  plaintiff  exercised  such  rea- 
sonable care  as  a  sober,  prudent  and  reason- 
ably careful  person  would  have  exercised  under 
similar  circumstances. 

TEd.  Note.— For  cases  in  point  see  Cent.  Di*. 
VOL  86,  Municipal  Corporations,  i  1676.] 

12.  Dahaoes  —  luruuaa  xo   PsBaons  ard 
Pbopertt. 

Where  plaintiff  and  his  horse  sustained  in- 
juries as  a  result  of  a  defect  in  a  city  street, 
plaintiff,  if  entitled  to  recover,  was  entitled  to 
such  a  sum  of  money,  as  would  reasonably  com- 
pensate him  for  the  injuries  to  himself  and  the 
horse,  including  a  reasonable  compensation  for 
plaintiff's  pain  and  suffering,  his  loss  of  time, 
and  expenses  in  endeavoring  to  obtain  a  cure. 
lEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  16.  Damages,  {{  222-254.] 

Action  by  Lewis  Anderson  againM  the 
mayor  and  ootincU  of  the  city  of  Wilming- 
ton to  recover  damages  for  Injuries  to  him- 
self and  for  injuries  to  his  horse  by  defend- 
ant's   alleged   negligence.     Jury   disagreed. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOTCE,  JJ. 

Daniel  O.  Hastings,  for  plalntlflT.  Ren- 
ben  Satterthwalte,  Jr.,  Asst  City  Sol.,  for 
defendant 

At  the  trial,  when  the  first  Jnror  resid- 
ing in  the  city  of  Wilmington  was  called, 
counsel  for  plaintiff  objected  to  said  jnror, 
as  incompetent  to  serve,  on  the  ground  that 
he  was  a  citizen  of  Wilmington  and  there- 
fore Interested  as  a  taxpayer  in  any  verdict 
that  might  be  rendered  against  the  city. 

THE  COURT  held  that,  while  Jurors  had 
been  excused  theretofore  upon  sncha  ground, 
yet  that  there  was  no  good  reason  for  fol- 
lowing snch  a  rule,  and  overmled  the  ob- 
jection. 

Dr.  Francis  L.  Springer,  a  practicing  phy- 
sician, testified  on  behalf  of  the  plaintiff 
that  he.  examined  the  plaintiff  on  January 
12,  1908,  and  found  him  suffering  with  ery- 
sipelas, bat  witness  did  not  know  what 
caused  It.  Witness  was  then  asked  by  plain- 
tilfs  counsel  the  following  question:  "As- 
suming tliat  this  man  was  thrown  from  a 
wagon  on  December  24,  1905,  and  was  In- 
jured about  the  nose,  could  erysipelas  have 
been  caused  by  the  Injury  received  on  that 
date?" 

Objected  to  by  defendant's  counsel  on  the 
ground  that  the  witness  had  not  shown  suffi- 
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dent  knowledge  of  tbe  facts  to  answesr  rach 
a  hypothetical  question.  Objection  ovemd-, 
ed;  the  witness  answering  that  It  probably 
could.  ' 

Dr.  Daniel  I.  McGolley,  another  practic- 
ing physician,  testified  on  behalf  of  the  plain- 
tiff that  a  few  days  before  the  trial,  after 
getting  a  history  of  the  case,  he  had  made 
a  thorough  examlnatioir  of  the  plaintiff  and 
found  tliat  he  bad  a  chronic  inflammation 
of  tbe  right  shoulder  Joint,  termed  "sine 
Tltas";  that  an  injury  such  as  described 
In  the  testimony  could  have  caused  tbe  con- 
dition be  found,  and  probably  did  cause  It 
The  witness  was  then  asked :  "In  your  opln- 
ion,  win  this  man's  arm  ever  .l>e  in  its  nor- 
mal condition  again?'' 

Objected  to  by  defendant's  counsel  on  the 
ground  that  there  was  no  allegation  In  the 
nnrr.  that  tbe  plnlntiflC  was  permauently  In- 
jured. Counsel  for  plaintiff  admitted  that 
tliere  was  no  such  allegation  In  tbe  narr.' 

SPRDANCES,  J.  A  majority  of  tbe  court 
overrule  the  objection  and  allow  the  ques- 
tion to  be  put 

SPRUANCB,  J.  (charging  Jury).  This  ac- 
tion was  brought  by  the  plaintiff,  Ijewls 
Anderson,  against  the  defendant,  the  mayor 
and  council  of  Wilmington,  a  municipal  cor- 
poration of  this  state,  to  recover  damages 
for  Injuries  to  tbe  plaintiff  and  his  horse, 
alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant  It  appears  from 
the  evidence,  and  is  not  denied,  tbat  on  tbe 
24th  day  of  December,  190S,  the  plaintiff  was 
driving  in  a  buggy  or  road  cart  along  Third 
street  neaif  Woodlavm  avenue,  in  this  city, 
when  bis  horse  stepped  or  fell  Into  a  hole 
in  said  street  throwing  blm  from  bis  ve- 
hicle. It  la  conceded  that  said  Third  street 
where  said  accident  occurred,  was  at  tbat 
time  a  public  street  of  this  city,  and  used 
as  such,  but  was  not  paved  or  entirely  graded. 

Tbe  pinfeitlff  contends  that  the  defendant 
not  regarding  Its  duty,  negligently  permitted 
tbe  said  bole  to  be  and  remain  In  said  Third 
street  without  proper  safeguards  to  warn 
persons  traveling  along  said  street  for  such 
time  as  by  the  exercise  of  due  and  proper 
diligence  It  would  have  known  of  the  exlst- 
mux  of  said  hole  and  filled  the  same,  or  put 
proper  guards  about  it  to  notify  travelers. 
The  defendant  denies  tbat  the  said  Injuries 
were  occasioned  by  tbe  negligence  of  the  de- 
fendant and  insists  that  It  bad  no  notice 
or  knowledge  of  the  existence  of  said  hole 
before  said  accident  and  that  its  failure  to 
know  of  the  existence  of  said  hole  In  time 
to  fill  or  repair  the  same,  or  to  put  proper 
guards  about  It,  before  said  accident,  was 
not  due  to  any  negligence  or  carelessness 
on  Its  part 

Tbe  corporation  defendant,  by  Its  agent 
tbe  street  and  sewer  department,  had  control 
of  all  the  streets  of  the  city,  and  was  bound 
to  exercise  due  and  reasonable  care  and  dili- 


gence to  keep  the  same  in  such  condition, 
as  to  be  safe  for  persons  driving  or  walking 
along  the  same.  The  care  and  diligence  re- 
quired of  the  defendant  Is  reasonable  care 
and  diligence,  proportioned  to  tbe  danger 
or  mischief  liable  to  ensue  from  tbe  omis- 
sion of  sucb  care  and  diligence.  Tbe  defend- 
ant is  not  an  Insurer  of  the  safety  of  travel- 
era  on  tbe  public  streets  under  all  circum- 
stances. Its  liability  to  persons  injured  by 
reason  of  a  defect  in  the  street  must  be 
based  upon  Its  negligence;  that  Is,  upon  Its 
failure  to  exercise  reasonable  care,  skill, 
and  diligence  in  the  performance  of  Its  duty 
to  keep  the  street  in  a  safe  condition. 

It  is  not  claimed  by  tbe  plaintiff  tbat  the 
said  hole  was  made  by  tbe  defendant  or  any 
of  Its  agents.  In  order  to  render  the  defend- 
ant liable,  it  must  appear  from  tbe  evidence 
to  your  satisfaction  tbat  the  defendant  had 
notice  or  knowledge  of  the  bole  for  such  time 
as  would  have  been  reasonably  sufficient  to 
flu  or  repair  tbe  same,  or  warn  tbe  public  of 
the  danger.  This  notice  or  ItnowIMge  need 
not  have  been  actual  or  express  notice  or 
knowledge.  It  is  sufficient  If  there  was  im- 
plied or  constructive  notice  or  knowledge. 
If  tbe  bole  was  dangerous  to  public  travel, 
and  tiad  so  existed  for  a  time  before  the  ac- 
cident reasonably  sufficient  for  tbe  defendant 
to  have  known  of  its  existence  and  condi- 
tion, tbe  law  presumes  or  Implies  tbat  the 
defendant'  had  notice  or  knowledge  of  It 
and  Its  failure  in  a  reasonable  time  after  such 
notice  or  knowledge  to  fill  or  repair  the  same, 
or  to  place  about  It  proper  safeguards  to 
warn  persons  traveling  along  said  street 
would  be  negligence. 

Tbe  defendant  Is^ot  bound  for  Injuries  oc- 
casioned by  holes  In '  tbe  streets  resulting 
from  sudden  storms  or  washouts,  nntll  It  has 
had  a  reasonable  time  to  fill  or  repair  the 
same  or  place  proper  guards  about  the  same ; 
but  If  after  notice,  actual  or  constructive,  it 
neglects  In  a  reasonable  time  to  make  tbe 
needed  repairs  or  place  guards  to  warn  tbe 
public,  it  Is  guilty  of  negligence.  Tbe  defend- 
ant denies  tbat  tbe  injuries  complained  of 
were  caused  by  its  negligence,  and  Insists 
that  tbey  were  caused  by  tbe  negligence  ot 
the  plaintiff  in  carelessly  driving  Into  the 
hole,  which  he  could  have  seen  and  avoided 
by'  the  exercise  of  reasonable  care.  If  the 
traveler,  exercising  due  care,  does  not  see  or 
know  that  the  street  Is  in  a  dangerous  con- 
dition, he  has  the  right  to  assume  that  it  is 
in  a  reasonably  safe  condition. 

Even  If  the  defendant  was  negligent  in  not 
filling  or  guarding  tbe  hole,  the  plaintiff  was 
required  to  exercise  reasonable  care  and  dil- 
igence to  avoid  falling  into  it  and  if  he  fail- 
ed to  do  so  be  was  guilty  of  negligence,  and 
cannot  recover.  Where  the  Injury  complain- 
ed of  was  the  result  of  tbe  negligence  of  both 
parties,  the  plaintiff  Is  held  to  be  guilty  of 
contributory  negligence,  and  cannot  recover, 
Bs  the  law  will  not  in  sucb  case  undertake  to 


Digitized  by 


Google 


206 


70  ATLANTIC  BDPORTBR 


(M«. 


meaanre  and  balance  tbe  degree  of  respon- 
sibility attribntable  to  each  of  tbe  parties. 

Negligence,  whether  of  the  plaintiff  or  de- 
fendant, is  not  presumed,  and  tbe  burden  of 
proving  it  Is  upon  the  party  by  whom  It  is 
alleged. 

If  you  should  be  satisfied  from  tbe  evidence 
that  tbe  plaintiff  at  the  time  of  the  accident 
was  intoxicated,  this  is  a  proper  subject  for 
your  consideration  in  determining  whether,  at 
the  time  of  thie  accident,  he  exercised  sucb 
reasonable  care  as  a  sober,  prudent,  and  rea- 
sonably careful  person  would  have  exercised 
under  similar  circumstances. 

Where  the  testimony,  as  in  this  case,  is  con- 
flicting, the  Jury  should  reconcile  if.  If  they 
can;  but.  If  tbey  cannot  do  so,  they  should 
give  credence  to  that  part  of  It  which  in 
their  opinion  Is  entitled  to  belief.  The  ver- 
dict should  be  for  that  party  in  whose  favor 
Is  tbe  preponderance  or  greater  weight  of  tbe 
evidence. 

If  your  verdict  should  be  for  the  plaintiff. 
It  should  be  for  such  a  sum  of  money  as  will 
reasonably  compensate  him  for  the  Injuries  to 
his  horse  and  to  himself,  including  therein  a 
reasonable  cotnpensatlon  for  the  plalntifTs 
pain  and  Buffering,  his  loss  of  time,  and  his 
expenses  Incurred  In  endeavoring  to  be  cured 
of  his  Injuries. 

(103  Mo.  478)  ' 

ROGERS  V.  BROVra  et  al. 

(Supreme  Judicial  Ourt  of  Maine.     Feb.  25. 
1908.) 

Saij:s— Action  fob  Pbicb— Assumpsit  —  As- 
signee OF  Chose  in  Action. 

In  the  case  at  bar  Frances  H.  Rogers,  aar 
signee,  brought  an  action  of  assumpsit  in  tlie 
name  of  John  Rogers,  assignor,  against  the  de- 
fendant to  recover  payment  for  the  items  speci- 
fied in  the  followiitg  agreed  statement,  to  wit: 
"The  plaintiff,  in  bis  account  annexed,  among 
other  articles,  claims  to  recover  for  certain 
coupon  books  sold  and  delivered  by  tbe  plaintiff 
to  the  defendant,  to  l>e  paid  for  in  money.  Each 
coupon  book  appears  upon  the  books  aforesaid 
and  in  the  account  annexed  to  the  writ.  Tbe 
said  conpon  books  were  made  up  of  coupons, 
each  coupon  representing  from  one  cent  up  to 
five  cents,  according  to  the  price  of  the  coupon 
book.  The  coupons  were  redeemed  by  the  store 
by  the  sale  and  delivery  of  goods  until  all 
the  coupons  in  each  book  were  redeemed.  The 
name  of  the  purchaser  of  each  book  and  the 
seller's  name  were  written  in  each  book."  The 
defendant  contended  that  tbe  plaintiff  could  not 
recover  in  this  form  of  action,  that  the  sale 
and  delivery  of  the  coupon  books  disclosed  a 
special  agreement,  and  that  consequently  spe- 
cial assumpsit  was  the  only  appropriate  remedy. 
The  defendant  also  denied  the  right  of  the  said 
Frances  H.  Rogers  to  maintain  her  action  in 
the  name  of  the  assignor.  Held,  that  the  action 
of  assumpsit  was  properly  brought,  and,  also, 
that  the  action  was  maintainable  In  the  name 
of  the  assignor. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  43,  Sales,  §  927;  vol.  4,  Assignments,  iS 
207,  20a] 

(Official.) 

Action  by  John  Rogers  against  Wallace  C. 
Brown  and  trustee.  Submitted  on  agreed 
statement  of  facts.    Judgment  for  plaintiff. 


Assumpsit  on  account  annexed  to  recover 
for  certain  coupon  books  alleged  to  have  been 
sold  and  delivered  by  tbe  plaintiff  to  the  de- 
fendant, "to  be  paid  for  In  money."  Plea, 
tbe  general  Issue  and' statute  of  limitations. 
The  action  originated  In  the  Dover  municipal 
court,  Piscataquis  county,  and  probably 
reached  tbe  Supreme  Judicial  Gonrt  on  ap- 
peal, although  tbe  record  Is  silent  on  that 
point  Tbe  action  came  on  for  trial,  and  aa 
agreed  statement  of  facts  was  filed,  and  tbe 
case  was  then  sent  to  tbe  law  court  for  de- 
termination. 

Argued  before  BMERT,  O.  J.,  and  WHITBl- 
HOUSE,  SAVAGE,  PHABODY,  SPEAR,  and 
OORNISa,  JJ. 

Hudson  &  Hudson,  for  plaintiff.  J.  S.  Wil- 
liams, for  defendant 

SPEAR,  J.  This  is  an  action  of  assumpsit 
brought  by  Frances  H.  Rogers,  assignee.  In 
the  name  of  John  Rogers,  assignor,  against 
Wallace  C.  Brown,  to  recover  payment  for 
the  Items  contained  In  tbe  following  account: 

Wallace  C.  Brown  to  John  Rogers,  Dr. 

1888.    February  10,    Coupon  book,  |  2  60 

22  ".  10  00 

March       12,  *•  10  00 

30,  "  15  OO 

May  28,  "  15  00 

The  case  comes  here  on  an  agreed  state- 
ment, and  presents  two  questions,  which  will 
be  considered  In  their  order. 

The  agreed  facts  pertaining  to  the  first 
point  are:  "The  plaintiff  In  bis  account  an^ 
nexed,  among  other  articles,  claims  to  re- 
cover for  certain  coupon  books  sold  and  de- 
livered by  the  plaintiff  to  tbe  defendant,  to 
be  paid  for  In  money.  Each  coupon  book  ap- 
pears upon  the  books  aforesaid  and  in  tbe 
account  annexed  to  the  writ  The  said  cou- 
pwa  books  were  made  up  of  «oupoDs,  each 
coupon  representing  from  one  c^it  up  to  five 
cents,  according  to  the  price  of  tbe  coupon 
book.  The  coupons  were  redeemed  by  the- 
store  by  tbe  sale  and  delivery  of  goods  until 
all  the  coupons  In  each  book  were  redeemed. 
The  name  of  tbe  purchaser  of  each  book  and 
the  seller's  name  were  written  in  each  book." 

The  first  question  of  law  presented  Is: 
"Can  the  plaintiff  recover  In  this  action,  upon 
tbe  above  statement  for  said  coupon  bocdcs?" 
Tbe  contention  o£  the  defendant  is  that  the 
plaintiff  upon  the  agreed  statement  cannot  re- 
cover under  this  form  of  action;  that  the  cou- 
pon books  should  have  been  declared  upon 
specially;  that  the  sale  and  delivery  of  the 
coupon  books  disclosed  a  special  agreement; 
and  that  consequently  special  assumpsit  was 
tbe  only  appropriate  remedy. 

But  we  are  unable  to  discover  any  evidence 
In  tbe  agreed  statement  of  a  special  contract 
attending  the  sale  of  the  books  which  brings 
the  transaction  within  the  rule  of  special  as^ 
sumpslt  The  agreed  statement  admits  that 
tbe  plaintiff  seeks  "to  recover  for  certain 
coupon  books  sold  and  delivered  by  the  plain- 
tiff to  the  defendant,  to  be  pa<.d  for  in  mon- 
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ey."    T^e  accomplisbed  fact  of  a  sale  and  de- 
livery Is  admitted  by  the  quotation. 

So  fax  aa  the  legal  aspect  of  the  sale  is 
concerned,  we  thiok  it  is  precisely  the  same, 
as  it  would  have  been  if  the  charge  bad.  been 
made  tot  a  spelling  book  instead  of  a  coupon 
book. 

Whatever  agreement  the  plaintiff  entered 
bito  with  respect  to  the  redemption  of  the 
books  was  a  separate  contract,  and  might, 
perhaps,  upon  the  failure  of  the  plaintiff  to 
carry  out  hla  agreement,  have  been  set  up  In- 
defense  for  total  or  partial  want  of  contMera- 
tion,  or  by  way  of  recoupment,  to  the  right  of 
the  plaintiff  to  recover,  but  not  to  hia  form 
of  action.  The  oise  shows  a  sale  and  deliv- 
ery upon  which  the  plaintiff  Is  entitled  to 
recover  in  an  action  of  assumpsit  Cape 
Elizabeth  v.  Lombard,  70  Me.  396. 

The  agreed  statement  seems  to  present  a 
case  analogous  to  the  sale  and  delivery  of  a 
chattel  with  a  warranty.  The  rule  of  law  is 
elementary  that  the  plaintiff,  in  such  a  case, 
could  bring  assumpsit  to  recover  for  the  ar- 
ticle sold,  without  reference  to  his  contract 
of  warranty,  while  the  defendant  could  plead 
such  contract  as  a  defense  to  the  merits  of 
the  action  but  not  to  tlie  form  of  it 

But  it  lias  been  held  that  a  recovery  may 
be  had  under  a  declaration  in  assvimpsit  for 
the  price  of  goods  sold  and  delivered  under 
an  express  agreement,  when  the  plaintiff  has 
fully  executed  the  agreement  on  his  part  and 
nothing  remains  tor  the  defendant  but  the 
payment  of  the  price  in  money.  Holden 
Steam  Mill  Co.  v.  Westervelt  et  al.,  67  Me. 
446. 

While,  so  far  as  the  form  of  action  is  con- 
cerned, we  believe  it  to  be  immaterial,  yet  it 
l8  admitted  that  the  plaintiff  has  fully  re- 
deemed the  coupon  book,  and  had  therefore' 
fully  perforined  on  his  part  every  stipiHation 
arising  out  of  the  contract  of  sale.  Conced- 
ing a  8i)eclal  agreement  arg^uendo,  and  It 
would  then  seem  to  be  fully  covered  by  Hol- 
dfn  Steam  lilill  Co.  v.  Westervelt,  supra. 

It  also  appears  from  the  agreed  statement 
that  John  Rogers,  in  whose  name  this  action 
is  brought,  before  the  date  of  the  writ  as- 
signed in  writing  all  of  his  right  title,  and  In- 
terest in  the  above  account  annexed  to  Fran- 
ces H.  Rogers,  his  wife.  The  second  ques- 
tion therefore  submitted  by  the  agreed  state- 
ment Is:  "Do  the  papers  from  John  Rogers 
to  bis  wife,  Frances  H.  Rogers,  «s  Introduced 
In  the  case  by  the  defendant  bar  the  plain- 
till  from  recovery?"  The  defendant  admits 
tbe  validity  of  the  assignment,  but  denies 
that'  the  plaintiff  can  maintain  her  action 
In  the  name  of  the  assignor. 

This  question  was  fully  settled  In  McDon- 
ald T.  Laughlin,  74  Me.  4S0.  It  was  there 
beld  that  the  right  of  an  assignee  of  a  chose 
in  action  to  bring  suit  in  his  own  name  was 
a  remedy  in  addition  to,  but  not  exclusive  of, 
that  already  established  by  the  common  law. 
Tlie  <9iniou  says-  "Acts  1874,  c-  235,  au- 
tborlzes,  but  does  not  requirei  assignees  of 


choaes  in  action  assigned  in  writing  to  bring 
actions  upon  tbem  in  their  own  names. 
There  is  notliing  in  it  to  limit  or  exclude  rem- 
edies previously  existing." 

This  interpretation  of  the  statute  has  never 
been  questioned,  nor  do  we  think  It  reason- 
ably could  be.  In  accordance  with  the  stipu- 
lation in  the  agreed  statauent,  the  entry 
must  be: 

Judgment  for  the  plaintiff. 


(103  Me.  474) 

INHABITANTS   OF   YORK  t.   STEWART 
et  aL 

(Supr^ne  Judicial  Court  of  Maine.     Feb.  25, 
1908.) 

1.  OrncEBS— AcnoNB  on  Official  Bonds— 

DECLABATION— SUFFICIKNOr. 

In  an  action  upon  the  ofBcial  bond  of  a 
town  treasurer,  it  is  sufficient  to  declare  in  the 
writ  only  upon  the  iienal  part  of  the  bond  and 
allege  a  breach  by  the  nonpayment  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  {{  245-249.] 

-2.  Sahe. 

In  debt  on  bond,  it  is  not  necessary  for  the 
plaintiff,  in  his  declaration,  to  count  upon  any 
other  than  the  penal  part  of  the  instrument 
leaving  the  condition  to  be  pleaded  by  the  de- 
fendant if  it  affords  him  any  defense. 
3.  Sahe. 

The  penal  part  of  a  bond  alone  constitutes, 
prima  facie,  a  right  of  action;    the  breach  be- 
inK  the  nonpayment  of 'the  money.     Waterman 
V.  Dockray,  56  Me.  52,  approved. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
York  County. 

Action  by  the  Inhabitants  of  York  against 
John  O.  Stewart  and  others.  Judgment  for 
defendants,  sustaining  a  demurrer  to  the  dec- 
laration, and  plaintiffs  except  Exceptions 
sustained,  and  demurrer  overruled. 

Action  of  debt  on  the  official  bond  given 
by  the  principal  defendant  John  C.  Stewart, 
as  treasurer  of  the  town  of  York,  York 
county,  for  the  year  beginning  March  12, 
1906.  The  defendants  prayed  oyer  of  the 
bond,  and  the  same  was  produced  in  court 
and  read.  The  defendants  then  filed  a  spe- 
cial demurrer  to  the  declaration,  which  was 
sustained  by  the  presTdIng  justice,  and  there- 
upon the  plaintiffs  excepted. 

The  declaration  in  the  plaintiffs'  writ  was 
as  follows:  "In  a  plea  of  debt,  for  that  the 
said  John  C.  Stewart,  J.  Perley  Putnam, 
Charles  F.  Blalsdell,  Ernest  F.  Hobson,  Ed- 
ward B.  Young,  Edward  S.  Marshall,  Samuel 
A.  Preble,  Charles  H.  Young,  and  Joseph  W. 
Slmps<m,  on  the  Slst  day  of  Mardb,  in  the 
year  of  our  EiOrd  one  thousand  nine  hundred 
and  six,  at  York,  aforesaid,  by  their  writing 
obligatory  of  that  date,  sealed  with  their 
seals,  and  here  in  court  to  be  produced,  bound 
and  acknowledged  themselves  to  be  Indebted 
to  the  plaintiffs  In  the  sum  of  $15,000,  to  be 
paid  to  the  plaintiffs  on  demand,  and  said 
plaintiffs  aver  that  said  defendant  Blalsdell 
executed  said  writing,  obligatory  by  and  un- 
der the  name  of  Charles  F.  Blalsdell;  that 
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said  defendant  Hobson  executed  said  writing 
obligatoiy  by  and  under  the  name  of  E.  F. 
Hobson ;  that  said  defendant  Xoung  executed 
said  writing  obligatory  by  and  under  the 
name  of  E.  E.  Young;  that  said  defendant 
Marshall  executed  said  writing  obligatory  by 
and  under  the  name  of  Edw,  S.  Marshall ; 
that  said  defendant  Simpson  executed  said 
writing  obligatory  by  and  tmder  the  name  of- 
Jos.  W.  Simpson — yet,  though  requested,  the 
said  defendants  have  never  paid  the  same 
to  the  said  plaintiffs,  but  wholly  refuse  and- 
neglect  so  to  do,  to  the  damage  of  the  said 
plaintiffs  (as  they  say)  in  the  sum  of  $30,000, 
which  shall  then  and  there  be  made  to  ap- 
pear, with  other  due  damages." 

At  the  return  term  of  the  writ  the  defend- 
ants filed  pleadings  as  follows: 

"Now  come  the  defendants  In  the  above- 
entitled  x:au8e,  and  having  claimed  oyer  of 
a  certain  writing  obligatory,  mentioned  In 
plaintiffs',  declaration  annexed  to  the  writ, 
in  the  above-entitled  cause  now  pending  be- 
fore said  court,  the  same  is  read  to  them  la 
this  language: 

"'Enow  all  men  by  these  presents  that 
John  O.  Stewart,  J.  Perley  Putnam,  Charles 
F.  Blalsdell,  Ernest  F.  Hol>son,  Edward  B. 
Toung,  Edward  S.  Marshall,  Samuel  A. 
Preble,  Charles  H<  Xoung,  and  Joseph  W. 
Simpson,  all  of  Tork,  in  the  county  of  York 
and  state  of  Maine,  are  holden  and  stand 
firmly  bound  and  obliged  unto  inhabitants  of 
York  In  the-  icounty  of  York  and  state  of 
Maine  in  the  sum  of  $15,000,  to  be  paid  to 
said  inhabitants,  their  successors,  executors, 
administrators,  or  assigns,  to  which  payment, 
well  and  trilly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators, 
firmly  by  these  presents. 

"'Sealed  with  our  seals.  Dated  the  Slst 
day  of  March,  In  the  year  of  onr  Lord  one 
thousand  nine  hundred  and  six. 

"The  condition  of  the  above  obligation 
is  such  that,  whereas  John  C.  Stewart  has 
been  elected  treasurer  of  the  tovna  of  York 
for  the  year  l>eglnDing  March  12,  1906: 

"'Now,  therefore.  If  the  above-bounded 
John  C.  Stewart  shall  well  and  truly  perform 
all  the  duties  of  said  office,  then  this  obliga- 
tion shall  be  void;  otherwise  It  shall  remain 
in  full  force. 

"  'Witness  our  hands  and  seals  on  the  day 
and  year  above  written. 

"'John  C.  Stewart.  [L.  S.1 
"'J.  Perley  Putnam.  [L.  S.] 
"'Chas.  F.  Blalsdell.  [L.  S.] 
"  'E.  F.  Hobson.  [L.  S.] 

•"B.  E.  Young.  [L.  S.] 

•"Edw.  S.  Marshall.  [L.  S.] 
"  'Samuel  A,  Preble.  [L.  S.] 
"  'Charles  H.  Young.  [L.  S.) 
"'Jos.  W.  Simpson.  [L.  S.] 
"  'In  presence  of 

"  'Ellen  M.  Welch.' 

"And  now  tomea  the  defendants,  and  de- 
mur to  the  plaintifTs'  declaration,  and  each 


and  every  count  thereof,  and  for  causes  of 
special  demurrer  show: 

"First..  That  the  defendants  say  that  the 
declaration  annexed  to  plaiatltCs'  said  writ  Is 
insufficient  la  law.  In  that  it  is  not  claimed 
or  declared  that  there  has  ever  been  any 
breach  by  any  or  all  of  the  defendants  of  the 
writing  obligatory  declared  upon. 

"Wherefore  the  said  defendants  pray  for 
their  costs." 

The  plaintlfCs  Joined  issue  aa  follows: 
"And  the  pialntlfb  say  that  said  declaration 
Is  sufflcioit  In  law,  wherefore  they  pray 
Judgment" 

Argued  before  EICBBY,  O.  J.,  and  WHITB- 
EOUSB,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

James  O.  Bradbury  and  Geo.  F.  &  Leroy 
Haley,  for  plaintiffs.  Cleaves,  Waterhouse  & 
Etmery,  for  defendants. 

SPEAR,  J.  Iii  this  case  the  plaintiffs 
brought  an  action  upon  the  official  bond  of 
the  defendant,  as  treasurer  of  the  town  of 
York,  and  sureties,  declaring  in  their  writ 
only  upon  the  penal  part  of  the  bond,'  and 
alleging  a  breach  by  the  nonpayment  there- 
of. The  defendants  prayed  oyer  of  the  bond, 
and  It  '\^as  produced  in  court  and  read.  They 
then  filed  a  special  demurrer  to  the  declara- 
tion "that  the  defendants  say  that  tiie  dec- 
laration annexed  to  plaintiSS'  said  writ  la 
Insufficient  In  law.  In  that  It  Is  not  claim- 
ed or  declared  that  there  has  ever  been 
any  breach  by  any  dr  all  of  the  defend- 
ants Of  the  writing  obligatory  declared  up- 
on." The  demurrer  was  sustained,  and  ex- 
ceptions taken  t6  the  ruling.  The  exceptions 
must  be  sustained.  This  form  of  pleading 
is  now  too  well  established  to  admit  of  dis- 
cussion. It  follows  the  directions  prescribed 
Ih  Oliver's  Precedents,  Chltty's  Pleading, 
Stephen  on  Pleading,  and  Gould's  Pleading. 
It  is  also  the  well-established  method  under 
our  ovni  decisions. 

In  Waterman  v.  Dockray,  66  Me.  62,  In- 
volving an  action  upon  a  probate  lx>nd,  the 
court  say;  "The  real  controversy  seems  to 
be,  on  which  party  Is  the  duty  of  setting  oat 
the  condition?  •  •  •  Usually  there  Is  no 
difficulty  In  such  actions  on  bonds.  The 
plaintiff  declares  on  the  penal  part  of  the 
bond,  and  makes  profert  of  the  whole  Instru- 
ment" 

'In  Collon  et  al.  v.  Btanwood  et  al.,  68  Me. 
482,  the  precise  question  now  before  us  was 
raised,  the  defendants  contending  that  the 
"plaintiffs  should  allege  breaches  of  the  con- 
dition of  the  bond."  With  respect  to  this 
contention  the  court  say:  "All  anthoritiefl 
concur'  In  holding  that,  in  debt  on  bond,  it 
is  not  necessary  for  the  plaintlfit,  in  his  dec- 
laration, to  count  upon  any  other  than  the 
penal  part  of  the  Instrument  leaving  the 
condition  te  he  pleaded  by  the  defendant  if 
It  affords  him  any  defense,  for  the  penal  part 
of  the  instrument  alone  constltntes,  prima 
fbcie,  a  right  of  action;  the  breach  t>eiiig  the 


Digitized  by 


Google 


Md.l 


ALEXANDER  t.  PIDELITT  &  DEPOSIT  OO. 


209 


nonpayment  of  the  money."     Waterman  T. 
nockray  la  approred  by  citation. 

Exceptiona  suBtalned. 

Demnrrer  oTermled. 


pas  Hd  {41) 

ALEXANDEE  v.   FIDELITY  ft   DEPOSIT 
CO. 

fIDBLITY  ft  DEPOSIT  00.  T.  ALEX- 
ANDER. 

(Conrt  of  Appeals  of  Maryland.    Jnne  25, 
^  1908.) 

L  ExxctnoBS  and  Adic^nibtbatobb— Salx  ov 
Assets— AuTHc  a  ITT  of  Executob. 

Under  Code  Pub.  Gen.  Laws  1904,  art 
93,  K  2S2,  284,  providing  tbaf  no  executor  shall 
sell 
der 


sell  any  property  of  hia  decedent  without  an  or- 
der of  the  orphans'  court,  and  that  anv  sale 
without  obtaining  an  order  shall  be  voia,  and 


no  title  shall  i>ass  to  the  purchaser,  etc.,  an  ex- 
ecutor, directed  by  the  will  of  testator  to  keep 
the  estate  invested  during  the  lifetime  of  the 
beneficiary  and  pay  her  the  income  therefrom, 
has  nd  anthority  without  leave  of  court  to  sell 
reinvested  proceeds  of  portions  of  the  estate, 
and  a  sale  without  order  of  the  court  of  a 
mortgage  purchased  by  him  is  void,  and  the  pur- 
chaser having  notice  of  the  facts  acquires  no 
claim  on  the  proceeds  of  a  sale  of  the  mortEaged 
premises  superior  to  that  of  the  persons  inter- 
ested in  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Execntors  and  Administrators,  {$  634, 
«35.1   ' 

2l  Savb— "Pbopbktt." 

A  mortgage  is  "property,"  within  Code 
Pnb.  Gen.  Laws  1904,  art.  93,  |  282,  prohibiting 
an  executor  from  selling  any  "property"  of  his 
decedent  without  first  oDtainin^  an  order  of  the 
conrt.  since  the  laws  reoognize  the  right  of 
property  in  mortgages  and  regulate  the  acquisi- 
tion and  transfer  of  the  same,  and  since  article 
68,  §  21,  provides  that  on  the  death  of  a  mort- 

fagee  h»  interest  in  the  mortgaged  lands  and 
is  right  to  the  mortgage  debt  shall  devolve  on 
his  executor;  the  word  "property"  ordinarily 
embracing  every  species  of  valuable  right  and 
interest  including  real  and  personal  property, 
ceaements,  franchises,  and  hereditaments. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6k  pp^  5693-6728;  vol.  6,  pp. 
7768-7770.] 

S.  Samb  — AssiGNitxHTS— Bona   Fidk   Fus- 

CHASEB— NOTICK. 

The  assignment  of  a  mortgage,  which 
shows  on  the  face  thereof  that  it  is  made  by 
the  assignor  as  executor,  notifies  the  assignee 
that  the  assignor  does  not  hold  the  mortgage  in 
his  own  right,  but  in  the  capacity  of  executor, 
and  furnisbea  information  of  the  particular  es- 
tate te  which  it  belongs,  and  the  assignee  is 
not  a  bona  fide  purchasecgwitbout  notice  of  any 
Infirmity  in  the  title. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  22,  Executors  and  Administrators,  {  644.] 

4.   EXECUTOBS    AND    ADMIKI8TBATORS— DlSPO- 

smoN  or  AssBTS— PowEB  of  Executob. 
An  executor  is  presumed  to  hold  the  assets 
in  bis  haads  not  for  sale,  but  for  distribution,  it 
being  the  policy  of  the  law  to  require  a  distribu- 
tion in  kind  of  the  estates  of  deceased  persons 
nnless  a  sale  is  necessary  for  a  f^tisfactor;  di- 
rision  «t  payment  of  debta,  and  it  tieing  for  the 
eoort  to  determine  whether  snch  necessity  ex- 
ists. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  EJzecutors  and  Administrators,  {{  634, 
938.J 
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6.  SuUBOGATioN  —  Payment  or  Obuoation 

BT  SURBrr— RlQHTS  OF  StTBBTT. 

Under  tb«  equitable  doctrine  of  anbroga- 
tlon,  the  snre^  who  has  paid  the  debt  of  his 
principal  becomes  ^thereby  entitled  to  all  the 
rights  and  remedies  of  the  creditor  against  the 
principal  debtor,  and  ell  liens  and  securities  to 
which  the  creditor  could  have  resorted  to  the 
payment  of  his  debt. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  44,  Subrogation,  S!  17.  97.] 
6.  Same. 

An  executor  holding  a  mortgage  aa  assets 
of  the  estate  assigned  it  without  oraer  of  court 
to  an  assignee  who  had  notice  of  the  facts.  Tht 
assignee  paid  the  price  to  the  executor  who  dev- 
astated tne  estate.  A  trustee  authorized  to  sue 
for  the  funds,  misappropriated  by  the  executor 
settled  with  a  sure^  of  the  executor  pursuant 
to  an  order  of  the  court  directing  the  trustee 
representing  all  parties  claiming  under  the  will 
to  transfer  to  the  surety  all  claims  to  the  mort- 
gage. The  surety  performed  its  part  of  the 
settlement,  and  paid  a  part  of  the  loss  to  the  es- 
tate. Heii,  that  the  surety  was  entitled  to  re- 
ceive the  proceeds  of  the  mortgage  as  against 
the  assignee,  irrespective  of  the  question  wheth- 
er the  executor  held  the  mortgage  as  executor  or 
as  trustee,  and  though  the  surety  settled  its  lia- 
bility by  the  payment  of  a  sum  less  than  the 
face  value  of  the  loss. 

Appeal  from  Circuit  Court,  Cecil  County  in 
Equity;  Wm.  H.  Adklna  and  Philemon  B. 
Hopper,  Judges. 

Proceedings  for  the  dlBtributloh  of  proceeds 
of  sale  of  mortgaged  property  sold  under  the 
decree  of  a  court  of  equity.  From  an  order 
sustaining  exceptions  to  two  alternative  au- 
ditor's accounts,  John  B.  Alexander  and  the 
Fidelity  &  Deposit  Company  of  Maryland 
bring  cross-appeals.  Affirmed  in  part,  and 
reversed  in  part,  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCE,  SOHMUCKER,  .BURKE,  and 
WORTHINGTON,  JJ. 

William  S.  Evans,  for  John  B.  Alexander. 
Washington  Bowie,  Jr.,  for  the  Fidelity 
ft  Deposit  Company  of  Maryland  and  George 
R.  Asb,  administrator  of  John  8.  Wirt 

8CHMUCKER,  J.  The.  cross-appeals  in 
this  case  are  from  an  order  sustaining  excep- 
tions to  two  alternative  auditor's  accounts, 
distributing  the  proceeds  of  sale  of  mortgaged 
property  sold  under  the  decree  of  a  court  of 
equity  and  giving  directions  for  the  statement 
of  a  new  account  The  contestlPg  claimants 
to  the  fund  are  John  E.  Alexander,  who 
claims  under  an  alleged  assignment  of  the 
mortgage,  and  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  which  claims  tinder  an 
alleged  right  of  subrogation  which  will  be 
more  fully  stated  later  on  in  this  opinion. 

The  facts  giving  rise  to  the  controversy 
may  be  stated  as  follows :  Benjamin  Pearce 
Of  Cecil  county  died  In  1895  leaving  a  will,  by 
which  he  gave  the  income  and  profits  of  his 
entire  estate  to  his  wife  for  her  life  and  the 
estate  itself  to  his  children  after  her  death. 
The  will  directed  the  executor  to  keep  the 
estate  safely  invested  during  the  widow's  life 
and  pay  her  the  income  produced  by  it  John 
B.  Wirt  was  named  in  the  will  as  executor, 
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and  be  duly  qualified  as  sach  wltb  the  Fidel* 
Ity  &  Deposit  Cknupany  as  surety  on  his  bond 
which  was  in  the  form  prescribed  by  section 
48  of  article  93  of.  the  Code  of  Public  General 
Laws  of  1904.  By  what  was  called  upon  Its 
face  "the  first  and  final  account"  of  Wlrt  as 
executor  of  Benjamin  Pearce,  passed  in  the 
orphans'  court  of  Cecil  county  on  May  13, 
1^6,  there  appeared  to  be  In  the  hands  of  the 
executor  a  net  cash  balance  of  $13,515.72.  By 
an  order  of  that  court,  passed  on  the  same 
day,  this  balance  was  distributed  to  the  exec- 
utor, and  he  was  directed  to  Invest  It  In  good 
flecurities  and  pay  the  Income  arising  there- 
from to  the  testator's  widow  during  her  life. 
On  January  14, 1896,  the  orphans'  court,  upon 
the  petition  of  Wirt  as  executor,  authorized 
him  to  Invest  $3,000  of  the  moneys  of  the 
Pearce  estate  in  his  hands  by  the  purchase 
from  Elizabeth  B.  Groome  of  a  mortgage  for 
that  sum  upon  his  (Wirt's)  owp  residence.  In 
pursuance  of  this  order  the  mortgage  for 
$3,000  was  purchased,  and  the  assignment 
thereof  taken  "to  John  S.  Wlrt,  executor  of 
Benjamin  Pearce."  On  August  11,  1903,  Wlrt, 
without  authority  from  any  court  or  from  the 
XMirtles  beneficially  interested  In  the  mort- 
gage for  $3,000,  sold  It  at  Its  face  value  for 
cash  to  John  B.  Alexander  and  assigned  It  to 
him,  executing  the  assignment  as  "executor 
of  Benjamin  C.  Pearce."  Wlrt  died  in  May, 
1904,  Insolvent  having  completely  devastated 
the  estate  of  Benjamin  C.  Pearce.  After  the 
death  of  Wlrt,  letters  of  administration  d.  b. 
n.  c.  t.  a.  on  the  estate  of  Benjamin  O.  Pearce 
were  Issued  to  James  0.  Morrow,  who  brought 
suit  against  the  Fidelity  &  Deposit  Company, 
as  surety  upon  the  bond  which  bad  been 
given  by  Wirt  as  executor,  but  it  was  held 
by  the  circuit  court,  and  afilrmed  by  us  on 
appeal  in  100  Md.  256,  59  AQ.  735,  108  Am. 
St  Rep.  410,  that  the  administrator  d.  b.  n. 
being  entitled  only  to  the  assets  on  which 
there  had  been  no  administration,  could  not 
maintain  the  suit  Morrow  was  then  appoint- 
ed, by  the  circuit  court  for  Cecil  county, 
trustee  to  execute  the  trusts  of  the  wiU  of  Mr. 
Pearce,  and  authorized  as  such  to  siie  for  and 
recover  the  funds  and  property  misappropriat- 
ed or  wasted  by  Wlrt  as  executor,  and  to  that 
end  to  put  in  suit  the  bond  given  by  him  as 
executor.  George  R.  Ash  having.  In  the 
meantime,  been  made  administrator  of  the  es- 
tate of  John  S.  Wlrt  filed  the  bill  In  the  pres- 
ent case  against  all  persons  interested  in  the 
estate,  indnding  the  Fidelity  &  Deposit  Com- 
pany, James  G.  Morrow,  trustee,  John  E.  Alex- 
ander, and  all  others  claiming  to  have  liens 
against  the  real  estate  owned  by  Wirt  at  the 
timie  of  his  death,  and  praying  among  other 
things  for  a  sale  of  the  said  real  estate  and  a 
distribution  of  the  proceeds  among  them  ac- 
cording to  their  respective  priorities,  and  for 
an  administration  of  his  estate  under  the  di- 
rection of  the  circuit  court  in  equity.  A  de- 
cree was  passed  In  due  course  in  the  case  for 
the  sale  of  the  really,  and  the  sale  was  made 


clear  of  the  Hens  of  all  partieg  to  the  suit, 
and  the  proceeds  of  sale  were  brought  into 
court  for  disposition. 

Before  the  filing  of  the  bill  Morrow,  as  trus- 
tee, had  brought  suit  against  the  Fidelity  & 
Deposit  Company  as  surety  on  the  executor's 
bond  of  Wirt  to  recover  $13,515,72  as  the 
amount  of  the  devastavit  alleged  to  have  been 
committed  by  him,  and  the  company  had  ad- 
mitted its  liability  on  the  bond,  and  Morrow, 
as  trustee,  under  the  direction  of  the  circuit 
court  subsequently  settled  with  the  company 
by  accepting,  In  satisfaction  of  the  sum  of 
$13,425.72  ascertained  to  be  due  on  the  bond, 
the  sum  of  $10,000  in  cash,  with  a  conditional 
guaranty  for  the  payment  of  the  further  sum 
of  $2,000.  It  was  agreed  as  part  of  the  terms 
of  this  settlement  that  the  claims  of  the  plain- 
tiff to  certain  securities  Including  the  $3,000 
Groome  mortgage  should  be  assigned  to  the 
company.  The  Fidelity  &  Deposit  Company 
having  complied  with  the  terms  of  the  settle- 
ment on  Its  part  filed  a  petition  in  the  equity 
suit  setting  out  the  litigation  on  the  bond  and 
Its  settlement  and  praying  that  in  the  dis- 
tribution of  the  proceeds  of  sale  of  Wirt's 
real  estate,  it  might  by  way  of  subrogation 
be  allowed  the  amount  of  the  $3,000  mortgage 
and  Interest  which  was  a  first  Hen  on  Wlrf  s 
residence^  In  that  attitude  of  the  case  it  was 
referred  to  the  auditor  to  state  an  account 
distributing  the  proceeds  of  sale.  He  return- 
ed alternative  accounts  stated  In  accordance 
with  the  respective  theories  of  the  counsel 
for  Alexander  and  those  for  the  Fidelity 
Company.  The  net  proceeds  of  sale  amounted 
to  $4,328.54,  out  of  which  Auditor's  Acoonat 
A  allowed  to  the  Fidelity  &  Deposit  Company 
the  principal  and  Interest  of  the  Groome  mort- 
gage debt  amounting  to  $3,371,  and  to  George 
B.  Ash,  administrator  of  Benjamin  O.  Pearce's 
estate,  the  remaining  $967.54.  Account  B  al- 
lowed to  Alexander  as  owner  of  the  Groome 
mortgage  the  $3,371  and  the  remaining  $957.54 
to  Ash  as  administrator.  Each  party  excepted 
to  the  account  allowing  the  fund  to  the  other, 
and  upon  the  hearing  of  the  exceptions  the 
court  held  that  the  Fidelity  Company  was 
entitled  to  be  subrogated  to  the  claim  of  Mr. 
Pearce's  estate  to  the  $3,000  Groome  mort- 
gage to  the  extent  that  it  had  satisfied  that 
claim,  but  as  the  company  had  settled  the 
case  against  It  on  Wirt's  bond  for  less  than 
the  face  amount  of  Its  indebtedness,  a  corres- 
ponding deduction,  ascertained  to  amount  to 
$358,  should  be  made  from  the  $3,371  due 
under  the  mortgage  in  favor  of  Alexander, 
and  the  balance  of  $3,013  only  be  awarded  to 
the  company.  The  court  having  reached 
that  conclusion,  passed  an  order  setting  aside 
both  accounts,  and  remanding  the  case  to  the 
auditor  to  state  a  new  one  in  accordance  with 
its  conclusiona  From  that  order  both  Alex- 
ander and  the  company  appealed. 

The  first  and  most  important  question  pre- 
sented by  the  record  If  whether  Alexander 
took  a  good  title  to  the  Groome  mortgage  for 
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$3,000  when  he  purchased  It  from  Wirt  as 
executor  of  Mr.  Pearce's  estate.  It  Is  conced- 
ed that  Alexander  acted  in  good  faith  in  mak- 
ing the  supposed  purchase  and  paid  the  face 
value  of  the  mortgage  to  Wirt  for  it  The 
real  question  is  one  of  the  power  of  Wirt  as 
executor  without  the  authority  of  some  court 
of  competent  Jurisdiction  to  divest  the  title 
to  the  mortgage  which  was  confessedly  one  of 
the  assets  of  the  estate  in  his  hands.  There 
Is  no  doubt  in  our  minds  that  the  question 
must  be  answered  in  the  negative.  What- 
ever may  have  been  the  extent  of  an  executor's 
power  to  convey  to  third  persons  the  assets 
of  the  estate  in  his  hands  prior  to  the  pass- 
age of  the  act  of  1343,  c.  804,  now  section  282 
of  article  93  of  the  Code  of  Public  General 
Laws  of  1904,  there  can  be  no  doubt  that  that 
act  imposed  diatlnct  limitations  upon  his 
power.  Its  provisions  are  as  follows:  "No 
execntor  or  administrator  shall  sell  any  prop- 
erty of  bis  decedent  without  an  order  of  the 
orphans'  court  granting  his  letters  first  had 
and  obtained,  authorizing  such  sale ;  and  any 
sale  made  without  an  order  of  court  previous- 
ly bad,  as  aforesaid,  shall  be  void,  and  no 
title  shall  pass  thereby  to  the  purchaser." 

Section  284  of  the  same  article  provides 
that  section  282  shall  not  apply  to  cases 
where  the  executor  bas  been  authorized  by 
the  will  of  his  testator  to  make  sale  of  any 
property  without  application  to  the  orphans' 
court,  but  as  no  such  itower  appears  in  the 
will  of  Mr.  Fearce  we  are  not  concerned  with 
or  affected  by  section  284.  Mot  only  is  this 
prohibition  against  the  sale,  by  an  executor, 
of  any  property  of  his  decedent  without  an 
order  of  the  orphans*  court,  except  in  cases 
provided  for  by  section  284,  expressed,  in 
language  too  plain  to  admit  of  any  doubt  as 
to  Its  meaning,  in  section  282,  but  It  la  there 
followed  by  an  equally  clear  provision  that 
no  title  shall  pass  to  the  purchaser  by  any 
sach  sale.  The  clear  and  comprehensive  char- 
acter of  section  282  has  been  fully  recognized 
by  us  In  the  cases  of  Brooks  v.  Bergner,  83 
Md.  352,  35  Atl.  98,  and  In  Marbury  v.  Eailen, 
72  Md.  215,  216,  19  Atl.  648,  20  Am.  St.  Rep. 
467. 

The  counsel  for  Mr.  Alexander,  however, 
contend  that  section  2S2  does  not  apply  to 
the  present  case  because  the  mortgage  which 
was  sold  to  him  by  Wirt  was  not  property 
of  his  decedent,  but  merely  property  which 
the  executor  had  purchased  with  the  funds 
of  his  decedent's  estate  by  way  of  Invest- 
ment They  Insist  that,  as  the  section  oper- 
ates to  restrict  the  powers  of  executors  ex- 
isting before  Its  passage.  It  must  be  Inter- 
preted In  the  light  of  the  familiar  principle 
that  statutes  In  derogation  of  the  common 
law  must  be  strictly  construed.  They  also 
contend  that  a  mortgage  Is  not  "property" 
-within  the  meaning  of  section  282. 

We  cannot  yield  our  assent  to  either  of 
these  contentions.  The  sale  by  an  executor, 
without  the  authority  of  the  orphans'  court 
of  the  converted  or  reinvested  proceeds  of 


portions  of  the  estate  of  his  decedent  Is  a 
sale  of  property  of  bis  decedent  within  the 
meaning  of  the  statute.  The  mere  change 
in  the  form  of  the  property  while  In  the 
hands  of  the  executor  should  not  be  held  to 
alter  his  relation  to  it  or  relieve  him  from 
responsibility  for  Its  safe  custody.  The  stat- 
ute must  receive  a  construction  in  harmony 
with  its  plain  purpbse  ,which  was  to  give 
to  the  orphans'  court,  to  which  the  law  has 
confided  supervision  of  the  administration  of 
estates  of  deceased  persona,  power  to  protect 
the  parties  interested  in  them  by  preventing 
Improper  or  nnnecessary  alienations  of  the 
assets  by  executors.  The  sale  without  au- 
thority of  the  asset's,  In  their  converted 
form,  Is  as  much  within  the  mischief  aimed 
at  by  the  statute  as  a  sale  of  them  in  their 
original  form  would  be.  We  also  hold  that' 
a  mortgage  Is  property  within  the  meaning 
of  the  statute.  The  term  "property"  ordi- 
narily embraces  every  species  of  valuable 
right  and  interest.  Including  real  and  per- 
sonal property,  easem^its,  franchises,  and 
hereditaments.  Bouvler,  Law  Diet  vol.  2, 
p.  781.  The  laws  of  Maryland  not  only  recog- 
nize the  right  of  property  In  mortgages  and 
regulate  the  acquisition  and  transfer  tof 
them  by  providing  for  the  public  record 
thereof,  but  section  21  of  article  66  of  the 
CJode  of  Public  General  Laws  of  1904  provides 
that  upon  the  death  of  a  mortgagee  of  lands 
his  Interest  both  in  the  mortgaged  lands 
and  his  right  to  the  mortgage  debt  shall 
devolve  on  his  executor. 

The  fund  In  controversy  Is  also  claimed 
for  Alexander  upon  the  ground  that  he  was 
a  bona  fide  holder  of  the  mortgage  for  value 
and  without  notice  of  any  Infirmity  In  the 
title  thereto  acquired  by  him.  That  conten- 
tion cannot  be  successfully  maintained.  Ttae 
assignment  of  the  mortgage  under  which  he 
claimed  title  was  on  its  face  made  by  Wirt 
as  executor  of  Benjamin  C.  Pearce,  and 
thereby  notified  the  purchaser  that  Wirt  did 
nbt  hold  the  mortgage  In  bis  own  right,  but 
in  the  capacity  of  executor,  and  furnished 
Information  of  the  particular  estate  to  which, 
it  belonged.  We  have  repeatedly  held  that 
ordinarily  the  appending  of  the  word  "trus- 
tee" to  his  signature  by  a  vendor  carries 
with  It  notice  of  a  trust.  Marbury  v.  Ehlen, 
supra;  Nat  Bank  v.  Lange,  51  Md.  144,  145» 
34  Am.  Rep.  304;  Swift  v.  Williams,  08  Md. 
249,  11  Atl.  835;  Safe  Deposit  Co.  v.  Cahn, 
102  Md.  530,  62  Atl.  819.  Without  determin- 
ing that  the  mere  presence  of  the  word  "ex- 
ecutor" in  the  signature  to  a  document  would 
under  all  circumstances  amount  to  notice  of 
a  trust  we  are  clear  that  under  the  facts  of 
this  case  the  execution  of  the  assignment  of 
the  mortgage  by  the  executor  as  such  im- 
parted such  notice  to  Alexander,  the  pur- 
chaser, as  to  put  him  upon  Inquiry  and  af- 
fect him  with  knowledge  of  the  facts  which 
he  would  have  discovered  If  he  had  examined 
the  land  records  touching  the  acquisition  of 
the  mortgage  by  Wirt  and  the  records  of 
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the   oiphaiu'  conrt  tonching   Mr.   Pearce's 
will  and  the  adminlBtratlon  of  bla  estate. 

It  la  furtber  to  be  said  that  the  transaction 
with  the  executor  Into  which  Alexander  en- 
tered Involved  an  out  and  out  sale  to  blm  of 
an  asset  of  the  estate.  Under  the  decisions 
of  this  court  an  ^ecutor  1b  presumed  to  bold 
the  assets  in  his  hands  not  for  sale,  but  for 
distribution,  for  It  is  the  policy  of  our  tes- 
tamentary system  to  require  a  distribution 
in  kind  of  the  estates  of  deceased  persons, 
unless  a  sale  is  necessary  for  a  satisfactory 
division  or  the  payment  of  debts,  and  ^t  is 
for  the  court  to  determine  whether  the  neces- 
sity exists.  Williams  v.  Holmes,  9  Md.  281; 
Kuykendall  t.  Devecmon,  78  Md.  543,  28 
Atl.  412.  In  view  of  this  settled  policy  of 
our  law  and  the  statutory  limitation,  to 
which  we  have  referred,  upon  an  executor's 
power  of  sale  and  the  notice  Imparted  to 
Alexander  as  purchaser  of  the  mortgage.  It 
must  be  held  that  be  took  no  legal  title 
to  It  under  the  assignment  from  Wirt,  nor 
acquired  by  Us  supposed  purchase  any  equi- 
table claim  upon  the  proceeds  of  sale  su- 
perior to  that  of  the  parties  interested  in 
Mr.  Pearce's  estate  or  those  entitled  to  stand 
In  their  place. 

The  Fidelity  &  Deposit  Company  contends 
that  having  made  good  the  persons  entitled  to 
Mr.  Pearce's  estate  the  loss  suffered  by  them 
from  the  defalcations  of  the  executor,  It  is  en- 
titled to  he  substituted  to  their  rights  and 
claims  against  the  executor  as  well  as 
against  the  assets  wrongfully  divested  by 
him.  The  company  claims  to  be  so  entitled 
as  well  upon  the  general  principles  of  sub- 
rogation as  applied  to  sureties  who  have 
made  good  the  losses  Included  within  their 
contracts  of  Indemnity,  as  upon  the  terms 
of  the  settlement  made  of  the  suit  on  the  ex- 
ecutor's bond  In  the  present  case.  The  opera- 
tion of  the  general  equitable  doctrine  of  sub- 
rogation In  favor  of  a  surety,  who  has  paid 
the  debt  of  his  principal,  by  which  he  be- 
comes entitled  to  all  the  rights  and  remedies 
of  the  creditor  against  the  principal  debtor, 
and  all  liens  and  securities  to  which  the  cred- 
itor could  have  resorted  for  the  payment  of 
his  debt,  has  received  such  full  consideration 
and  discussion  at  oar  hands  in  the  recent 
case  of  American  Bonding  Co.  ▼.  Nat  Me- 
chanics' Bank,  97  Md.  S9S,  55  Atl.  396,  99 
Am.  St.  Bep.  466,  that  we  deem  It  unneces- 
sary to  again  review  that  subject  in  the 
present  case  where  it  is  not  essential  to 
rely  entirely  upon  that  doctrine  to  sustain 
the  company's  claim.  The  order  of  the 
circuit  court,  authorizing  the  settlement  of 
the  suit  against  the  Fidelity  Company  on 
Wirt's  testamentary  bond,  directed  the  plain- 
tiff Morrow,  trustee,  who  as  such  represented 
all  parties  claiming  under  Mr.  Pearce's  will, 
to  transfer  to  the  company  all  of  his  claims 
to  the  Groome  mortgage.  The  record  does 
not  show  whether  the  assignment  of  the 
mortgage  to  the  company  was  actually  made, 
but  for  the  purposes  of  this  case  equity  will 


regard  it  as  having  bera  made.  The  acquisi- 
tion thus  made  by  the  company,  of  the  rights 
of  the  persons  entitled  to  Mr.  Pearce's  estate 
under  his  will,  establishes  the  validity  of  its 
claim  to  the  $3,371  of  the  fund  In  court  ap' 
plicable  to  the  payment  of  the  mortgage^ 
and  it  becomes  unnecessary  to  rely  solely  in 
its  behalf  on  the  doctrine  of  equitable  estop- 
pel 

It  is  also  contended  on  behalf  of  Alexander 
that  tbe  company  was  not  liable  on  tbe  bond 
of  Wirt  because,  at  the  time  he  transferred 
the  mortgage  to  Alexander,  it  was  in  his 
bands  as  trustee,  and  not  as  executor,  and 
that  therefore  the  company  in  paying  the 
loss  was  a  mM«  volunteer,  and  no  right  of 
contribution  arose  from  the  payment.  As 
tbete  was  no  formal  trust  created  by  Mr. 
Pearce's  will  and  Wirt  was  not  designated  a 
trustee  therein,  this  contention  in  effect  is 
that  the  retention  of  tbe  mortgage  1^  Wirt 
so  long  after  the  time  prescribed  by  law  for 
the  administration  of  the  estate  was  beyond 
the  time  and  scope  of  his  duty  as  executor, 
and  be  must  be  regarded  in  that  connection 
as  a  trustee  by  implication  of  law.  What- 
ever effect  that  situation  mi^it  have  had 
upon  the  operation  the  doctrine  of  equitable 
estoppel  in  favor  of  the  company,  no  impair- 
ment results  therefrom  of  Its  right  to  the  pro- 
ceeds of  the  mortgage  as  assignee  of  the  claims 
thereon  of  the  parties  entitled  to  Mr.  Pearce's 
estate  under  his  will.  Alexander  took  no 
title  to  the  mortgage,  as  against  tbe  devisees 
of  Mr.  Pearce,  under  the  assignment  of  it 
from  Wirt,  whether  the  latter 'be  regarded 
as  having  held  it  as  executor  or  trustee. 

We  therefore  think  the  learned  Judges 
below  were  right  in  holding  that  the  Fidelity 
Company  were  entitled  to  receive  tbe  pro- 
ceeds of  the  mortgage,  but  we  are  unable  to 
agree  with  them  in  deducting  from  those 
proceeds  and  awarding  to  Alexander  the  sum 
of  $358  on  the  theory  that  the  company,  hav- 
ing settled  its  liability  as  surety  by  the  pay- 
ment of  a«  sum  less  than  the  face  value  of 
the  loss,  should  suffer  a  pro  rata  deduction 
from  tbe  amount  of  its  recovery.  That  theo- 
ry might  have  found  place  In  determining  the 
extent  of  a  mere  equitable  subrogation  of 
the  company,  but  it  has  no  bearing  upon  its 
rights  as  assignee  of  the  entire  claim  of  the 
devisees  under  Mr.  Pearce's  will  to  the  pro- 
ceeds of  the  mortgage. 

The  order  appealed  from  will  be  affirmed 
In  so  far  as  It  establishes  tbe  right  of  tbe 
Fidelity  Company  to  the  $3,371  of  the  fund  in 
court  applicable  to  tbe  payment  of  the 
mortgage  in  question,  but  the  portion  of  the 
order  directing  tbe  deduction  from  that 
amount  of  the  sum  of  $358  and  allowing  it 
to  Alexander  must  be  reversed. 

Order  affirmed  in  part,  and  reversed  in 
part,  and  the  -case  remanded  for  further 
proceedings  in  conformity  with  this  opinion, 
each  party  to  the  appeals  to  pay  its  own 
costs. 
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KIRBT  T.  WTLIH. 

(Court  of  Appeals  of  Maryland.    Jane  25. 
190&) 

1.  Laj«dix>bd  and  Tehamt— CJovkhakt  to 
Make  Repaibs— Ivflicatior. 

A  covenant  that  the  lessor  will  keep  ths 
bafldinKa  on  the  demised  premises  in  repair  is 
never  implied  in  a  lease. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  32,  Landlord  and  Tenant,  {  S3S.] 

2.  Same  —  Restobatiow  oi'  Buildiho  Dk- 
STBOTKD  —  Cause  or  Destbttctioh  —  "BtE- 
MKNTS"— "Act  or  God." 

A  provision  in  a  lease  that,  in  case  the 
bnildins  on  the  leased  premises  is  destrojed  or 
render^  untenantable  by  "the  elements  or  act 
of  Ciod,"  the  lessor  shall  rebuild  the  same,  does 
not  require  tlw  lessor  to  restore  the  bnildiuK 
where  it  became  so  dilapidated  from  age,  eradu- 
sl  decay,  and  frequent  alterations  made  oy'the 
lessee  and  tenants  who  preceded  him  that  it 
was  condemned,  and  destroyed  by  municipal 
antborities  as  unsafe,  since  such  destruction  of 
the  building  did  not  Result  from  the  "elements" 
or  the  "act  of  God." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbraaea,  vol:  1,  pp.  118-126;  vol.  8,  p. 
2345.] 

3.  Appeai,  Aifs  Ebbos  —  Rbcoxd  —  SooFE  or 
Review. 

On  the  affirmance  of  a  decree  denying  a 
tenant  specific  performance  of  a  provision  in 
the  lease  requiring  the  lessor  to  restore  the 
bmldings  on  their  destruction,  the  appellate 
court  will  not  remand  the  cause  for  the  pur- 
pose of  determining  the  rights  of  the  tenant  as 
to  expenditareg  made  by  him  in^  removing  the 
baildinK  on  the  order  of  the  building  inspector, 
where  there  is  nothing  contained  in  the  record 
showing  that  he  had  expended  money  for  that 
parpose. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;    James  P.  Gorter,  Judge. 

Suit  by  Fred  M.  Elrby,  trading  as  F.  M. 
Klrby  &  Co.,  against  Mrs.  A.  E.  O.  Wylle. 
From  a  decree  for  defendant, '  plaintltt  ap- 
peals.   Afflnued. 

Argued  before  BOYD,  0.  J.,  and  BRISOOB, 
PEARCE,  SCHMUCKBR,  BtJRKE,  and 
WORTHINGTON,  JJ. 

William  C.  Smith  and  William  S.  Bryan, 
Jr.,  for  appellant  John  .Philip  Hill  and 
Charles  E.  Hill,  for  appellee. 

BURKE,  J.  The  controlling  fttcts  In  this 
ease  are  practically  undisputed.  In  March, 
1901,  Morris  K.  Wylle  leased  to  Albert  A. 
Brager  the  property  known  as  No.  223  West 
Lexington  street  for  the  term  of  five  years, 
banning  on  the  Ist  day  of  January,  190S, 
and  ending  on  the  31st  day  of  December, 
1909,  at  the  annual  rent  of  |4,500,  payable 
In  equal  monthly  Installments  of  $375,  be- 
ginning on  the  1st  day  of  January,  1905.  It 
was  proYlded  that  the  lessee  should  have 
the  option  of  continuing  the  tenancy  for  an- 
other term  of  five  years;  provided  he  gave 
a  written  notice,  at  least  six  months  before 
the  3l8t  of  September,  1909,  of  his  intention 
of  availing  himself  of  this  option.  The  lease 
provided  that  the  lessor  should  keep  the 
roof  of  the  building  In  good  order  and  condi- 
tion. This  was  the  only  obligation  as  to  re- 
pairs assumed  by  the  lessor,  and  in  other 


respects  the  lessee  covenanted  to  keep  the 
premises  In  good  order  and  condition.  On 
the  8th  day  of  November,  1902,  Brager  as- 
signed his  interest  in  the  lease  to  Fred  M, 
Klrby,  the  appellant  Morris  K.  Wylie  Is 
now  dead,  and  under  his  will,  and  appropri- 
ate proceedings  had  In  the  orphans'  court, 
his  reversionary  interest  in  this  property  be- 
came and  is  now  vested  in  his  widow,  Mrs. 
A.  E.  0.  Wylie,  the  appellee  in  this  case. 
In  April,  1907,  Mr.  E.  D.  Preston,  the  build- 
ing Inspector  of  Baltimore  city,  under  the 
power  conferred  upon  him  by  the  charter  and 
the  ordinances  of  Baltimore  city,  condemned 
the  building,  because,  In  his  judgment,  It 
was  In  a  dangerous  condition,  and  a  menace 
to  the  safety  of  persons  and  property.  .In 
consequence  of  this  condemnation  the  build- 
ing was  torn  down.  In  the  lease  from  Wylle 
to  Brager  there  Is  found  this  covenant:  "If 
the  said  premises  are  destroyed  or  rendered 
untenantable  by  fire,  flood,  the  elements  or 
act  of  God  at  any  time  prior  to  the  com- 
mencement of  this  lease  or  at  any  time  dur- 
ing the  continuance  of  this  lease,  or  any  re- 
newal thereof,  the  said  lessor  shall  within  a 
reasonable  time  rebuild  and  restore  the  same 
at  his  own  expense,  and  if  such  damage  or 
destruction  shall  take  place  during  the  con- 
tinuance of  the  term  hereby  created  or  In  any 
renewal  thereof  all  rents  reserved  hereunder 
shall  cease  until  the  said .  premises  are  re- 
built or  restored  ready  for  occupancy  again." 
In  May,  1907,  the  appellant  filed  a  bill  of 
complaint  In  the  circuit  court  No.  2  of  Bal- 
timore city,  based  upon  the  above-quoted 
covenant  The  ground  upon  which  the  bill 
rests  is  stated  to  be  that,  on  or  about  the 
16th  day  of  April,  1907,  during  the  continu- 
ance of  said  lease,  the  premises  became  and 
were  rendered  untenantable  by  the  elements 
and  the  act  of  God,  of  which  the  said  land- 
lord had  due  and  timely  notice,  and  demand 
had  been  made  upon  the  said  defendant  to 
Immediately,  and  within  a  reasonable  time, 
rebuild  and  restore  the  same  at  her  own  ex- 
pense; hut  that  the  defendant  had  refused 
and  still  refuses  to  abide  by  and  perform 
the  covenants  and  agreements  on  her  part, 
as  she  had  covenanted  and  agreed  to  do.  The 
specific  relief  prayed  for  was  that  the  cove- 
nants and  agreements  in  the  said  lease  might 
be  specifically  enforced,  and  that  the  defend- 
ant be  decreed  to,  within  a  reasonable  time 
at  her  expense,  rebuild  the  said  store  No.  223 
West  Lexington  street,  so  that  the  same 
might  be  restored  to  a  tenantable  condition. 
There  was  also  a  prayer  for  general  relief. 
Testimony  was  taken  In  open  court  upon  the 
Issues  made  by  the  pleadings,  and  from  the 
decree  dismissing  the  bill  the  plaintiff  has 
appealed. 

The  evidence  shows  that  the  building  was 
an  old  one,  that  It  was  originally  a  dwelling 
house,  and  that  by  the  removal  of  partition 
walls,  and  other  changes  and  alterations, 
which  weakened  the  structure,  it  was  <»n- 
verted  into  a  store.    From  1892  to  1900  a  Mr. 
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Elsenberg  occupied  the  building  as  a  dry 
goods  store.  He  made  extensive  Improye- 
ments  to  the  property.  He  put  in  a  new 
front,  extending  from  tbe  pavement  to  the 
roof,  and  removed  the  third  floor,  thus  mak- 
ing the  front  a  two-story  building.  A  Mr, 
Pickering,  who  followed  Elsenberg  as  a  ten- 
ant of  the  property,  also  made  a  number  of 
repairs  and  alterations  In  the  building,  and 
thereafter,  in  December,  1902,  transferred  hlB 
Interests  In  the  premises  to  the  appellant, 
who  occupied  the  premises  as  a  store.  Be- 
fore Mr.  Kirby  took  possession  of  the  build- 
ing, two  iron  girders  had  been  placed  above 
the  roof  from  the  east  to  the  west  walls  of 
the  front  building,  and  iron  rods  froih  these 
girders  had  been  extended  down  to  support 
the  stair  framing  and  second  floor.  These 
iron  girders  had  been  placed  above  that  por- 
tion of  the  building  from  which  the  third 
floor  had  been  removed.  The  west  wall  of 
the  building,  extending  back  for  some  dis- 
tance from  Lexington  street,  was  a  four-inch 
wall,  and  the  rest  of  the  wall  was  nine  inches 
in  thickness.  There  was  a  one-story  struc- 
ture, in  a  very  bad  condition,  attached  to  the 
rear  of  the  building,  and  used  as  a  receiving 
department.  After  the  plaintiff  had  acquired 
tfye  assignment  of  tbe  lease  from  Brager,  he 
made  costly  Improvements  to  tbe  property. 
Among  other  things  he  cut  through  the  walls 
between  Mos.  223  and  225  West  Lexington 
street,  and  made  three  large  openings  on  the 
first  floor,  and  one  opening  in  the  basement 
In  the  report  made  to  Mr.  Preston,  the  build- 
ing inspector,  by  J.  S.  Busick  and  0.  E. 
Stubbs,  two  employes  of  his  ofiSce,  the  caus- 
es why  the  building  was  condemned  are  stat- 
ed as  follows:  "No.  223,  on  roof  of  this 
building,  there  are  two  Iron  beams  support- 
Ing  stair  headers  below,  which  have  not  suf- 
ficient bearing.  These  should  be  remedied 
at  once.  The  roof  girders  are  badly  sagged, 
and  walls  under  one  are  cracked.  There  is 
also  a  break  in  east  wall,  which  seems  to 
be  a  straight  Joint  The  Joists  of  the  re- 
ceiving dq>artment  are  S"xlO"  Va.  2'  centres 
— 18'  6"  span,  good  for  only  54  lbs.  per  square 
foot."  Mr.  Preston,  when  asked  to  state 
what  he  found  the  general  condition  of  tbe 
building  to  be,  replied:  "Well,  the  general 
dilapidation  and  depreciation  from  age,  wear, 
and  tear,  and  affected  more  or  less  by  fre- 
quent alterations  which  had  taken  place." 
It  is  no  doubt  true  that  decay  and  disintegra- 
tion resulting  from  old  age  h^d  weakened 
the  strength  and  affected,  to  some  extent, 
the  safety  of  the  building;  but  It  is  by  no 
means  clear  that  it  should  or  would  have 
been  condemned  or  caused  to  have  been  taken 
down  for  that' reason  alone.  It  is  apparent 
from  the  evidence  that  the  unsafe  condition 
of  the  building  was  really  due  to  tbe  insufii- 
cient  thickness  of  a  part  of  the  wall,  and 
more  particularly  to  the  removal  of  the  third 
fioor,  and  to  the  iron  girders  placed  upon  the 
top  of  the  building,  and  the  cutting,  by  the 
plaintiff,  of  ttie  large  openings  through  the 


walls  on  the  first  floor.  The  building  was 
torn  down  by  Mr.  Bresnan,  and  this  wit- 
ness, who  was  produced  by  tbe  plaintiff  tes- 
tified that  the  removal  of  the  third  floor 
weakened  the  building,  that  the  taking  away 
of  this  floor  weakened  the  four-inch  wall, 
and  that,  the  heavy  weight  of  the  roof  be- 
ing on  it,  the  big  girders  pressed  the  wall 
out.  Asked,  to  state  what  caused  the  dilap- 
idated condition  of  the  building,  he  said: 
"Well,  taking  out  that  floor  In  the  first  place 
of  course  weakened  the  building.  The  ceU- 
Ing,  I  Judge,  was  about  15  feet  high,  and  tak- 
ing the  Joists  out  weakened  the  walls  to  a 
certain  extent,  and,  cutting  those  openings 
out,  the  four-Inch  wall  was  not  strong  enough 
to  hold  the  weight  of  the  roof,  and  these 
two  iron  l)eams,  thrown  across  the  roof, 
20  feet  long,  and  these  long  rods  down  to  tbe 
second  floor,  was  the  caijse  of  buckling  this 
wall  in  the  center.  It  was  only  a  matter 
of  time  for  the  whole  thing  to  go  down." 
This  witness,  having  taken  the  building 
down,  had  the  very  best  opportunity  to  learn 
the  true  causes  of  its  unsafe  condition.  His 
evidence  was  corroborated,  in  these  particu- 
lars, by  witnesses  Jones  and  Owens.  Mr. 
Owens  testified  he  thought  that  the  weaken- 
ing of  the  four-inch  west  wall  was  mainly 
caused  by  cutting  the  large  openings  and  tbe 
removal  of  the  third  floor. 

Upon  this  state  of  facts  the  question  to  be 
decided  ts:  Does  this  proof  show  that  the 
premises  were  destroyed  by  the  elements  or 
act  of  Qod  within  the  meaning  of  the  cove- 
nant? If  not,  the  decree  appealed  against 
must  be  affirmed,  because,  confessedly,  there 
Is  no  other  covenant  by  which  the  lessor  as- 
sumed the  obligation  to  rebuild  or  restore 
tbe  demolished  premises.  In  the  absence  of 
an  agreement  to  that  effect  the  law  Imposes 
no  such  obligation  on  the  landlord.  This  is 
a  settled  rule  upon  the  subject  In  Gluck  t. 
Mayor  and  City  Council  of  Baltimore,  81  Md. 
315,  32  Atl.  515,  48  Am.  St  Rep.  515,  it  Is 
said:  "The  common  law  has  always  thrown 
tbe  burden  of  repairs  upon  the  tenant,  al- 
though it  Imposes  no  obligation  on  blm  .to 
make  them  unless  he  covenants  to  do  so. 
Taylor,  Land.  &  Ten.  {  327.  A  covenant  is 
never  implied  that  the  lessor  will  make  them. 
Moyer  v.  Mitchell,  63  Md.  176;  Sheets  v.  Sel- 
den,  7  Wall.  (U.  S.)  423,  19  L.  B4.  168;  Gott 
V.  Gaudy,  2  Ellis  &  Bl.  845;  Pomfret  v.  Rl- 
croft,  1  Wms.  Saund.  321, 322,  note ;  Kramer  v. 
Cook,  7  Gray  (Mass.)  550;  Doupe  v.  Genin,  45 
N.  Y.  123,  6  Am.  Rep.  47.  So  unvarying  is 
this  doctrine  that  even  a  court  of  equity  will 
not  compel  tbe  landlord  to  expend.  In  making 
repairs,  the  money  received  by  him  upon  fire 
insurance  policies  after  tbe  destruction  of  tbe 
demised  premises,  unless  he  has  expressedly 
agreed  to  so  apply  the  proceeds.  Nor  will  a 
court  of  equity,  when  the  premises  have  been 
burnt  down,  and  the  landlord  has  collected 
the  insurance,  prevent  him  from  suing  for 
the  rent,  even  though  be  refuses  to  rebuild,, 
if  he  be  under  no  covenant  to  repair." 
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It  apptnn  to  be  nettled  by  tbe  autllorltle^ 
that  damage  by  the  elements  and  damage  by 
the  act  of  God  are- Bynonymous  or  coavertible 
terms  In  the  law  of  leases.  The  expression 
"act  of  God,"  In  its  broad  and  comprehensive 
sense,  Includes  many  acts  which  the  law  does 
not  recognize  as  sofflcient  to  exempt  from  re- 
qmnsibility.  To  the  Christian  mind  many 
events  and  occurrences  may  be  ascribed,  ei- 
ther mediately  or  immediately,  to  an  act  of 
God,  which  tbe  law  would  not  regard  as  such. 
Tbe  legal  meaning  of  the  term  is  not,  perhaps, 
susceptible  of  a  definition  which  will  include 
every  case  to  which  it  may  be  applied.  There 
appears,  however,  to  be  a  unanimous  con-, 
(mrrence  tn  the  authorities  that  an  occur- 
rence whidi  Is  directly  produced,  wholly  pr 
partly,  by  the  Intervention  of  human  agencies 
is  not  &n  act  of  God  within  the  meaning  o£ 
the  law.  In  1  Amer.  &  £ng.  Ency.  of  Law, 
$S4-S85,  will  be  found  a  number  of  definitions 
of  this  term,  and  Instances  of  its  application, 
and  In  every  case  the  event  or  occurrence  de- 
clared to  be  an  act  of  God  was  "something  su- 
perhuman, in  contradiction  to  the  act  of 
men."  It  was  said  by  this  court  in  Fergusson 
V.  Brenl^  12  Md.  8l,  71  Am.  Dea  682,  that: 
"It  is  difficult  exactly  to  find  in  all  cases, 
what  is  an  act  of  Ood."  "By  the  act  of  God. 
Is  meant  a  natural  necessity,  which  could  not 
have  been  occasioned  by  the  Intervention  of 
man,  but  proceeding  from  physical  causes 
alone,  such  as  the  violence  of  tbe  winds  or 
seas,  lightning,  or  other  natural  accidents" — 
per  tiord  Mansfield,  in  Forward  v.  Pittard, 
1  Term  Rep.  27;  2  Greenlf,  on  Sv.  {  219. 
Tills  definition  Is' about  as  accurate  and  spe- 
cific as,  perhaps,  any  that  could  be  given.  It 
excludes  all  circumstances  produced  by  hu- 
man agency,  so  that;  if  divers  causes  concur 
In  the  loss,  the  act  of  Ood  being  one,  but  not 
tbe  proximate  cause.  It  does  not  dlscliarge  tbe 
carrier.  As  we  have  seen  from  the  examina- 
tion of  the  evidence  that  many  of  the  causes 
which  led  to  the  condemnation  and  removal 
of  the  building  were  due,  in  a  large  measure, 
to  changes  and  alterations  made  by  the  plain- 
tiff and  others,  It  cannot  be  successfully 
claimed,  under  the  principle  stated,  that  tbe 
building  was  destroyed  by  the  elements  or  the 
act  of  God,  within  the  meaning  of  tbe  law, 
and  upon  this  ground  alone  the  decree  should 
foe  affirmed.  But  If  it  be  conceded  that  the 
destruction  of  the  building  was  caused  by 
gradual  decay  from  natural  causes,  we  have 
found  no  case,  or  have  we  been  referred  to 
any,  where  It  has  been  decided  that  a  loss  re- 
sTiIting  from  such  a  cause  was  an  act  of  God, 
within  the  meaning  of  the  law.  According  to 
tbe  adjudged  cases,  the  courts  have  held  that 
tmch  an  expression  has  reference  to  some 
sudden,  unusual,  or  unexpected  action  of  tbe 
elements.  The  case  of  Van  Wormer  v.  Crane, 
51  Mich.  363,  16  Mich.  686,  47  Am.  Rep.  582, 
does  not  support  the  contention  of  the  appel- 
lant, because  the  question  as  to  whether  ordi- 


nary decay  resulting  firom  oIA  age  was  an  act 
of  God  was  not  presented  for  decision  in  that 
case,  although  there  are  some  general  expres- 
sions in  the  <H>inlon  which  Indicate  that  the 
court  might  have  so  held  had  the  question 
been  directly  in  issue.  But  that  question  did 
not  lie  so  squarely  In  the  pathway  of  the 
Judgment  that  the  case  could  not  be  adjudged 
without  deciding  it,  and  therefore  it  cannot  be 
accepted  as  a  judicial  precedent  upon  the 
point.  The  loss  in  that  case  was  caused  by  a 
fire,  and  the  court  said  that  "no  fault  in  con- 
nection with  It  is  charged  upon  the  defendant,  - 
and  It  seems  to  be  taUen  for  granted  on  both 
sides  that  the  fire  was  accidental.  We  may 
therefore  assume  that  the  fire  was  one  which 
occurred  without  traceable  fault,  and  that  it 
is  to  be  classed  as  a  calamity  for  which  no 
one  is  responsible,  except  as  be  may  have  ex- 
pressly undertaken  to  do  so."  In  Harris  v. 
Corlies,  Chapman  &  Drake,  40  Minn.  106,  41 
N.  W.  940,  2  L.  K.  A.  349,  the  court  laid  down 
the  safe  and  reasonable  rule  upon  the  sub- 
ject: "Every  case  of  damage  to  or  destruc- 
tion of  human  structures,  not  caused  by  an- 
imal force,  may  in  one  sense  be  said  to  be 
caused  by  the  elements,  as,  for  example,  ordi- 
nary, gradual  decay,  but  it  would  hardly  be 
claimed  that  such  a  case  would  be  within  the 
meaning  of  the  provisions  of  tlie  lease.  Or 
suppose,  because  of  the  manner  of  Its  con- 
struction, it  should  be  proved,  when  winter  ar- 
rives, that  the  basement  was  untenantable  be- 
cause of  cold,  it  would  scarcely  be  urged  that 
this  case  came  within  the  terms  of  the  lease. 
We  thlnic  that  the  language  of  the  lease  re- 
fers only  to  some  sudden,  unusual,  or  unex- 
pected action  of  the  elements,  occurring  dur-' 
Ing  the  term,  such  as  flood,  tornadoes,  or  tbo 
like,  extraordinary  disasters,  not  anticipated 
by  either  party,  the  efficient  causes  of  which 
originated  after  the  term  began,  and  which 
either  destroyed  the  building,  or  left  it  in  a 
materially  and  essentially  worse  condition 
than  it  was  when  leased  "  Ttiis  rule  has  been 
applied  by  the  courts  of  New  Xork,  Califor- 
nia, Connecticut,  and  Mississippi. 

Being  of  opinion,  for  the  reasons  stated, 
that  the  appellee,  under  the  facte  disclosed  by 
the  record,  is  not  bound  by  the  covenant  con- 
teined  in  the  lease  to  rebuild  tbe  destroyed 
building,  the  decree  must  be  affirmed.  Coun- 
sel for  the  appellant  contended  that  the  bill 
ought  not  to  have  been  dismissed,  even  if  the 
court  found  that  the  appellee  was  not  bound 
to  rebuild;  but  that  there  should  have  been 
a  decree  in  bis  favor  for  the  expenses  Incur- 
red by  blm  in  removing  the  condemned  build- 
ing. But  whatever  tbe  rights  of  the  appellant 
might  be  in  this  respect,  they  cannot  be  de- 
termined In  this  case,  because  there  is  no  evi- 
dence in  the  record  that  he  bad  expended  any 
money  in  removing  tbe  building.  We  have  no 
power  to  remand  the  cause,  except  from  mat- 
ter appearing  upon  the  record  at  the  time  of 
the  reversal  or  affirmance  of  tbe  decree  from 
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which  the  appeal  la  taken.  McCann  et  al., 
Administrators,  t.  Sloaue  &  Calwell,  2e  Md. 
82. 

Decree  afiarmed,  with  costs  to  the  appellee 
above  and  below. 


008  Md.  S77) 

MABTLAND  APARTMENT  HOUSE  OO.  OF 
BALTIMORE  CITY  v.  GLENN. 

(Court  of  Appeals  of  Maryland.    June  26,  1908.) 

L  Apfeai.  and  Erbob— Scope  or  Review- 
Questions  Pbesented  Below  — Fbatbbs 
Not  Refebbing  to  Pleabinos. 

Prayers  based  on  the  evidence  and  facts  in 

a  case,  wittiont  reference  to  the  pleadingB,  will 

be  considered  on  appeal  without  regarding  the 

state  of  the  pleadings. 

2:  Same  —  Habuless  Ebbob  —  Rejection   or 
Testimont— Facts  Otherwise  Shown. 
Rejection  of  proper  testimony  is  harmless, 

where  the  facts  Involved  are  otherwise  shown. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 

vol.  3,  Appeal  and  £}rror,  |i  4194-4199.] 

8.  COBPOBATIONS  —  COBPOBATE  LiABILITT — 
CONTBACTS  BEFORE  INCOBPOBATION  —  SUB- 
SEQUENT Acceptance  of  Benefits. 

Where  the  i>romoters  of  an  apartment  honse 
project,  for  parties  who  subseqnentiy  became  in- 
corporators of  defendant  corporation,  undertook, 
to  procure,  for  the  purposes  of  the  project,  a 
certain  loan  upon  a  mortgage  of  the  apartment 
bouse  and  ground,  and  in  perfo;:mance  of  their 
undertaking,  plaintiff  was  engaged  to  and  did 
procure  the  loan,  and  the  corporation,  when  per-, 
fected,  accepted  and  received  the  loan,  and  ap- 
plied the  proceeds  to  the  construction  of  the 
apartment  house,  plaintiff  is  entitled  to  reason- 
able compensation  for  his  aervices,  not  exceed- 
ing the  sum  agreed  to  be  paid  therefor  by  the 
promoters. 

{Ed.  Note.— S'or  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporationa.  ({  1789, 1790.] 

Appeal  from  Baltimore  Court  of  Common 
Fleas;  Henry  Stockbrldge,  Judge. 

Action  of  assumpsit  by  John  Glenn  against 
the  Maryland  Apartmept  House  Company  of 
Baltimore  City.  Prom  "a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PAGE,  PEARCE,  SCHMUOKER,  BURKE, 
and  WORTHINGTON,  JJ. 

J.  Walter  Lord  and  W.  H.  De  C.  Wright, 
for  appellant.  Edgar  Allan  Poe  and  Jqbn  P. 
Poe,  for  appellee. 

BRISCOE,  J.  This  is  an  action  of  assump- 
sit upon  the  common  count  for  work  and  la- 
bor done,  in  a  suit  brought  in  the  court  of 
common  pleas  of  Baltimore  city,  by  the  ap- 
pellee against  the  appellant  company,  to  re- 
cover a  commission  for  obtaining  a  loan  for  It 
of  $70,000  from  the  Title  Trust  &  Guarantee 
Company  of  Baltimore.  There  is  filed  with 
the  declaration  a  bill  of  particulars,  showing 
the  nature  of  the  plaintiff's  demand,  and  it 
Is  as  follows:  "1908  and  1904.  To  this 
amount  payable  by  the  defendant  to  the 
plaintiff  for  work  and  labor  done  by  the  plain- 
tiff for  the  defendant,  at  the  Instance  and  re- 
quest of  M.  &  J.  Brandt,  its'  agents  and  rep- 
resentatives. In  securing  a  loan  of  $70,000  for 
the  defendant  on  Its  mortgage,  $1,750,  with 


interest  until  paid."  The  defoidant  pleaded 
never  Indebted,  and  never  promised  as  al- 
leged. The  case  was  tried  before  the  court 
sitting  as  a  Jury,  and  from  a  Judgment  In  fa- 
vor of  the  plaintiff,  the  defoidant  has  ap- 
pealed. 

The  questions  brought  here  for  our  consid- 
eration are  presented  upon  two  bills  of  ex- 
ception, one  to  the  refusal  of  the  court  to  ad- 
mit certain  testimony  offered  upon  the  part 
of  the  defendant,  and  the  other  to  the  mllng 
of  the, court  in  granting  the  plaintilTs  prayer, 
as  modified,  and  in  rejecting  all  of  the  de- 
fendant's prayers.  The  prayers.  It  will  be  ob- 
served, make  no  treference  to  the  pleadings, 
but  were  granted  ui)on  the  evidence  and  facta 
In"  the  case,  so  we  are  confined  to  the  evi- 
dence to  which  they  refer,  and  are  precluded 
from  considering  the  state  of  the  pleadings. 
The  rule  is  well  settled  that  suitors  must  re- 
cover according  to  the  allegata  and  probtTta. 
Stockton  V.  Prey,  4  GUI,  406,  45  Am.  Dec 
138;  Giles  T.  Fauntleroy,  18  Md.  126;  Flet- 
cher V.  Dixon,  68  Atl.  875.  There  was  no 
error,  we  think,  la  sustaining  the  objection 
to  the  testimony  set  out  in  the  first  bill  of  ex- 
ception. The  testimony  soukht  to  be  intro- 
duced appears  to  have  been  Irrelevant  and 
immaterial  to  th6  Issue  between  the  parties, 
but  its  rejection  could  not  have  injured  the 
defendant's  case,  because  the  defendant  com- 
pany had  the  benefit  of  thei  fact,  in  the  testi- 
mony of  the  witness  Glldden;  who  tet>tlfied  on 
cross-examination,  that  the  Brandts  have  not 
been  paid  at  all,  but  tliat  they  do  hold  some 
stock  in  the  corporation,  which  tbejr  obtained 
from  George  H.  Thomas  as  U  contAIsslon  for 
securing  the  contract  for  the  construction  of 
the  apartment  house  for  the  said  Thomas. 
The  vital  questions  In  the  case  arise  upon 
the  prayers,  and  it  will  be  necessary  to  state, 
somewhat  In  detail,  the  facts  disclosed  by 
the  record.  In  order  to  have  a  clear  under- 
standing of  ttieir  application.  The  court 
granted  the  plaintiff's  prayer,  with  a  certain 
modification,  which  will  hereafter  be  set  out, 
but  rejected  the  four  prayers  offered  by  the 
defendant  It  will  be  seen  that  the  defend- 
ant's prayers  presented  the  converse  of  the 
proposition  contained  In  the  plaintiffs  pray- 
er as  granted,  and  a  consideration  of  one  will 
practically  dispose  of  th^  others. 

The  facta,  upon  which  the  instructions 
were  asked,  appear  to  be  these:  The  appel- 
lant company  was  incorporated  under  the 
general  IncoriMration  laws  of  the  state,  on 
the  19th  of  Alarch,  1903.  and  subsequently,  on 
March  31,  1003,  Its  certificate  of  Incorpora- 
tion was  amended  by  increasing  Its  capital 
stock  to  $200,000.  The  incorporators  were 
Messrs.  Jacob  Brandt,  Jolin  Henry  Keene, 
John  Glenn,  Jr.,  Henry  S.  King,  George  H. 
Thomas,  Edward  H.  Glidden,  of  Baltimore 
city,  and  John  H.  Wight,  of  Baltimore  coun- 
ty. The  corporation  vfiM  to  be  managed  by 
seven  directors,  and  the  Incorporators  wer*» 
named  as  sue*  for  the  first- year.  The  object 
for  which  it  was  formed  is  stated  to  be  for 
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the  purpose  of  bnylngr,  selling,  mortgaging, 
and  leasing,  or  otherwise  dealing  in  lands,  or 
other  property,  and  also  for  the  purpose  of 
carrying  on,  In  the  city  of  Baltimore,  the  In- 
dnstrlal  baBldess  of  condnctlng  an  apattment 
house  in  all  Its  branches.  The  firm  of  M.  ft 
J.  Brandt  of  Baltimore  wera  among  the  pro- 
moters of  the  organization;  and,  according 
to  the  evidence,  thft  firm  was  authorized  to 
negotiate  a  loan  of  170,000,  on  the  bonds  of 
the  appellant  company  to  be  Incorporated. 
Mr.  Olldden  was  employed,  as  the  architect, 
to  bnlld  the  apartment  house,  on  a  lot  to  be 
parchased  from  Messrs.  Keene  and  Wight; 
provided  the  matter  conM  be  financed.  On 
the  ISth  of  February,  IdOS,  Messrs.  Brandt, 
who  were  promoting  the  plan,  entered  into 
negotiations  with  the  appellee  to  secure  a 
loan  of  $70,000  from  the  Title  Guarantee  & 
Trust  Company.  This  was  subsequently  ef' 
fected  by  the  appellee  with  the  tmst  com- 
pany, and  the  loan  was  secured  by  a  duly 
executed  mortgage,  dated  the  8th  of  May, 
1903.  The  contract  betweoi  the  appellant 
and  appellee  Is  evidenced  by  the  following 
letter:  "Baltimore,  Maryland,  March  6, 1803. 
John  Glenn,  Jr.,  Bs^. — Dear  Sir:  We  Inclose 
herewith  letter  to  the  Title  aourantee  As 
Trust  Company  making  application  for  a  loan 
of  $70,000  on  the  apartment  house  to  be  erect- 
ed on  the  lot  at  the  northeast  corner  of  Bt 
Paul  and  Preston  streets.  Will  you  be  kind 
enough  to  hand  this  to  Mr.  Miller,  and  have 
company  take  action?  We  agree  to  pay  yon 
a  commission  of  2%  per  cent  on  the  amount 
of  the  loan  secured.  This  payment  to  be 
made  as  money  <ax  $70,000  loan  Is  paid  over 
to  the  company.  Tours  very  truly,  M.  &  J. 
Brandt,  Promoters."  It  is  admitted  that  the 
money,  as  secured  by  the  appellee,  was  ac- 
cepted by  the  appellant  company,  and  was 
used  tn  the  constractl<Kk  of  the  apartment 
house,  that  it  was  paid  according  to  the 
terms  of  the  mortgage,  and  was  obtained 
through  the  services  of  the  appellee,  and  that 
no  commissions  have  been  paid  him  or  to  M. 
ft  J.  Brandt,  on  account  of  the  services  ren- 
dered. There  Is  evidence  tending  to  show 
that  all  of  the  directors,  except  one  or  two, 
knew  of  the  employment  of  the  appellee  to 
negotiate  the  loan,  and  that  all  of  them  knew 
It  before  the  first  of  June,  when  the  first  In- 
stallment upon  the  mortgage  became  due.  It 
also  appears  that,  at  a  meeting  of  the  board 
of  directors,  held  on  the  6th  of  April,  1003, 
the  matter  of  the  loan  was  discussed,  and  the 
following  resolution  was  passed:  "Whereas 
it  Is  necessary  to  the  fulfillment  of  the  pur- 
pose of  the  company  to  obtain  a  loan  of  not 
leas  than  $70,000,  and  therefore  It  Is  to  Its 
Interest  to  adopt  the  agreement  made  In  Its 
be^half  by  M.  &  J.  Brandt  with  the  Title 
Onarantee  ft  Trust  Company  In  reference  to 
tbe  loan,  now,  therefore,  be  It  resolved,  thnt 
the  board  of  directors  be  and  they  are  here- 
by authorized  to  accept  and  adopt  for  the 
company  the  agreement  entered  into  on  its 


f  bdialf  by  M.  ft  J.  Brandt  and  the  TUle  Guar- 
antee ft  Trust  Company."  The  agreement 
here  referred  to  appears  from  a  letter  from 
M.  ft  J.  Brandt  to  the  Title  Company,  dated 
the  6th  of  March,  1903,  set  ont  In  the  record. 
And  on  March  12,  1903,  the  appellee  received 
the  following  letter  from  M.  ft  J.  Brandt,  In 
acknowledgment  of  hla  connection  with  the 
negotiations  with  the  Title  ft  Trust  Com- 
pany: "March  12,  1903.  John  Glenn,  Jr., 
Esq. — Dear  Mr.  Glenn:  We  are  In  receipt  of 
yonr  letter  of  March  12.  1903,  inclosing  letter 
of  the  Title  Guarantee  ft  Trust  Company  ac- 
cepting our  proposition  In  onr  letter  of  March 
6,  1903..  Yours  truly  [Signed]  M.  ft  J. 
Brandt,  Promoters."  These  are  the  promi- 
nent and  material  facts  in  the  case,  and  are 
the  basis  fbr  the  roUngs  of  the  court  upon  . 
the  prayers. 

The  plaintiff's  prayer,  as  modified,  we 
think,  correctly  presented  the  law  of  the  case. 
It  is  as  follows:  "If  the  court  shall  find 
from  tlte  evidence  that  M.  ft  J.  .Brandt,  act- 
ing as  promoters  for  parties  who  afterwards 
became  the  incorporators  of  the  defendant, 
undertook  to  procure  for  It  a  loan  of  $70,000, 
or  thereabouts,  upon  a  mortgage  of  its 
apartment  bouse  and  ground,  upon  which  the 
same  was  to  be  erectc^,  and  that  said  M.  ft 
J.  Brandt,  in  the  performance  of  their  said 
undertaking  as  such  promoters,  engaged  the 
plaintiff  to.  procure  the  said  loan  for  the  use 
and  benefit  of  the  defendant,  and  that  the 
plaintiff  accepted  such  employment,  and  did 
procure  for  the  defendant  the  said  loan  under 
such  employment,  and  that  the  defendant  ac- 
cepted and  received  the  same,  and  applied  it 
to  the  constructloa  of  said  apartment  house, 
and  If  the  court  shall  furtjier  find  that  the  de- 
fendant baa  never  paid  any  compensation 
whatever  to  the  plaintiff,  and  that  said  M.  ft 
J.  Brandt  have  never  paid  any  compensaticm 
to  the  plaintiff  for  his  services  in  negotiating 
and  procuring  said  loan,  then  the  plaintiff  la 
entitled  to  recover  from  the  defendant  such 
sum  as  the  court  shall  find  to  be  reasonable 
compensation  for  bis  said  services,  not  ex- 
ceeding 2%  per  cent  upon  the  amount  of 
said  loan  of  $70,000,  with  Interest  In  the  dis- 
cretion of  the  court." 

In  the  case  of  Grape  8ug.  and  VIn.  Co.  v. 
Small,  40  Md.  395,  a  somewhat  analogous  case^ 
this  court  said:  "If  the  company,  after  its 
incorporation  was  complete,  accepted  the 
work  done  under  the  contract.  It  will  be  es- 
topi)ed,  both  in  law  and  in  eqnlty,  from  deny- 
ing its  liability,  on  account  of  the  same.  In 
other  words,  the  appellant  will  not  be  permit- 
ted to/  accept  the  work  done  and  materials 
furnished  by  the  plaintiff,  under  a  contract 
made  prior  to  the  recording  of  the  certificate, 
and  at  the  same  time  deny  its  liability  under 
it" 

In  Preston  v,  Liverpool,  etc..  Railroad  Co., 
7  Ebg.  Law,  Eqnlty,  124,  the  chancellor  held 
that,  where  projectors  of  a  company  enter 
Into  contracts  on  behalf 'of  a  body  not  exist- 
ing at  the  time  of  the  contract,  but  to  be 
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called  Into  existence  afterwards,  then.  If  the 
body  for  whom  the  projectors  assumed  the 
act  does  come  Into  existence,  It  cannot  take 
the  benefit  of  the  contract  without  performing 
that  part  of  It  which  the  projectors  undertook 
that  it  should  perform^  that  Is,  the  projectors 
are  treated,  for  that  purpose,  as  agents  of  the 
company  so  afterwards  called  Into  existence. 

Mr.  Alger,  In  bis  work  on  Promoters  and 
the  Promotion  of  Corporations  (pages  210 
and  224),  in  treating  of  the  liability  of  cor- 
porations for  these  contracts,  says:  "When, 
however,  the  contract  is  made  In  the  name  or 
In  behalf  of  the  projected  corporation,  or  is 
treated  as  a  proposal  to  such  corporation, 
then,  in  the  absence  of  other  controlling  cir- 
cumstances, acceptance  of  benefits  under  the 
■  contract  Justifies  the  inference  that  the  corpo- 
ration has  accepted  or  adopted  it  If  the 
corporation  has  power  to  pay  for  the  service 
and  expenses  necessary  to  bring  It  Into  ex- 
istence, and  has  actually  taken  the  benefit  of 
such  service  and  expenditures  by  entering  up- 
on the  corporate  enterprise,  and  if,  as  a 
fact,  the  work  was  not  done  or  the  expense 
incurred  gratuitously,  or  upon  the  credit  of  a 
third  party,  but  with  the  expectation  that  the 
corporation,  wbrai  formed,  would  make  pay- 
ment It  would  seem  i  that  the  c<»poratlon 
ought,  in  equity,  to  be  holden  for  payment  to 
a  fair  and  reasonable  amount" 

In  Little  Rock  &  Ft  Smith  Railway  Co.  v. 
Perry,  87  Ark.  191,  the  court  thus  announces 
the  law:  "From  all  the  authorities  It  seems 
clear  that  in  order  to  recover  In  an  action  at 
law,  the  plaintiff  must  show,  either  an  ex- 
press promise  of  the  new  company,  or  that 
the  contract. was  made  with  persons  then  en- 
gaged in  its  formation,  and  taking  prelimi- 
nary steps  thereto,  and  that  the  contract  was 
made  on  behalf  <^  the  new  company.  In  the 
expectation  on  the  part  of  the  plaintiff,  and 
with  the  assurance  on  the  part  of  the  pro- 
jectors, that  It  would  'become  a  corporate 
debt  and  that  the  company  afterwards  en- 
tered upon  and  rajoyed  the  benefit  of  the 
contract,  and  by  no  other  title  than  that  de- 
rived through  it" 

And  Judge  Paxson,  In  delivering  the  opin- 
ion of  the  court  In  Bells  Gap  Railroad  Co.  v. 
Christy,  79  Pa.  69,  21  Am.  Rep.  89,  says  that 
the  principle  Is  well  established  in  England, 
and  to  some  extent  recognized  In  this  country, 
that  when  the  projectors  of  a  company  enter 
into  contracts  in  behalf  of  a  body  not  exist- 
ing at  the  time,  but  to  be  called  into  exist- 
ence afterwards,  then  if  the  body  for  the  pro- 
jectors, assumed  to  act  does  come  into  exist- 
ence, it  cannot  take  the  benefit  of  the  con- 
tract without  performing  that  part  of  It 
which  the  projectors  undertook  that  It  should 
Iterform.  And  If  such  acts  are  necessary  to 
the  organization  and  its  objects,  and  are  sub- 
sequently accepted  by  the  company,  and  the 
benefits  thereof  enjoyed  by  them,  they  must 
take  such  benefits  cum  onere,  and  make  com- 
pensation therefor. 

We  think  the  plaintiff's  prayer,  In  view  of 


the  principles  here  annoimced,  was  free  from 
error,  and  correctly  stated  the  law  applica- 
ble to  the  facts  of  the  case. 

The  facts  of  the  case  are  sufficient  to  fur- 
nish evidence  from  which  the  ccrurt  sitting  aa 
a  Jury  could  find  that  the  negotiation  of  tbe 
loan  by  the  appellee  was  necessary  to  the. 
organization  of  the  corporation  and  its  ob- 
jects; that  the  money  was  accepted,  and  the 
benefits  thereof  enjoyed  by  it.  The  prayer 
left  to  the  court  sitting  as  a  Jury  to  find  the 
facts  set  out  In  the  record  essential  to  a  re- 
covery; and,  as  we  find  no  error  in  the  rul- 
ings of  the  conrt  upon  the  prayers,  the  judg- 
ment will  be  afiOrmed. 

Entertaining  this  view  of  the  case,  we  find 
it  unnecessary  to  discuss  the  defendant's 
prayers,  as  the  whole  law  of  the  case  was 
properly,  and  correctly  submitted  by  the 
plalntUTs  prayer. 

Judgment  affirmed,  with  costs. 


(106  ltd.  6SS) 

STATE,  to  Dae. of  MAYOR,  ETC,  OP 

HAVRE  DE  GRACE,  v. 

FAHBT  et  al. 

(Court  of  Appeals  of  Maryland.    June  2S, 
190a) 

1.  MuNiciPAi.  Corporations— Officbrs—Ap- 

POINIMENT— Tl»€B    OF    APPOINTMIRT— SXAI- 
DTOBY  PaOVISIONS. 

The  requirement  in  Acts  1902,  p.  181,  c 
127,  i  150a,  fixing  the  time  for  the  appointment 
of  a  treasurer  of  a  city  aa  on  or  before  a  des- 
ignated day  In  each  year,  is  directory  merely, 
and  an  appointment  at  a  subsequent  date  is 
valid. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  !  306.] 

2.  Officers— D«  Facto  Officers  —  Coixat- 
BRAi.  Attack— Title  to  Office. 

The  title  of  a  de  facto  officer  cannot  be  col- 
laterally attacked  in  an  action  to  which  he  is 
not  a  party,  nor  in  an  action  in  which  he  is  a 
party  when  he  has  no  personal  interest  but  is 
prosecuting  or  defending  in  his  official  capacity. 

3.  Same— Officiai.  Acts. 

The  acts  of  a  de  facto  officer  are  valid  so 
far  as  they  concern  the  public  or  third  persons 
havinfT  an  interest  in  the  things  done,  and  they 
cannot  be  collaterally  questioned. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  37.  Officers,  H  173,  175.] 

4.  Municipal   Cobfobations  —  Liabilities 
ON  Official  Bonds— Defenses. 

A  defect  in  the  title  of  one  to  the  office  of 
treasurer  of  a  city,  because  the  condition  of 
his  official  bond  does  not  conform  to  the  stat- 
utes, cannot  be  inquired  into  in  an  action  by 
the  estate  for  the  use  of  the  city,  on  the  official 
bond  of  his  predecessor  in  office,  failing  to  pay 
over  the  money  in  his  hands  aa  such  officer. 
6.  Same— Recovebt  of  Interest. 

Where  the  treasurer  of  a  city  failed  to  pay 
over  to  his  successor  in  office  the  money  in  bia 
hands  after;  the  expiration  of  his  term,  and  aft- 
er the  city  had  directed  him  to  pay  the  money 
to  his  successor,  the  city  was  entitled  to  inter- 
est, as  a  matter  of  right,  on  the  amount  re- 
tained from  the  date  of  the  demand. 
6.  Interest— Recovebt— Question  for  Just. 

The  rule  that  the  question  of  interest  ia 
for  the  jury  does  not  apply  in  cases  of  bills 
and  notes,  or  contracts  for  the  payment  of  inter- 
est or  where  the  money  claimed  has  actnally 
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teen  used,  in  'wUch  eases  interest  is  recoverable 
fts  of  right 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Interest  i  157.] 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty ;  Geo.  It.  Van  Bibber,  Judge. 

Action  by  tbe  state,  for  the  use  of  the  may- 
or and  city  council  of  Havre  de  Grace,, 
against  Michael  H.  Fabey  and  another.  From 
a  Judgment  for  defendants,  plalntlfC  appeals. 
Reversed,  and  new  trial  awarded. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKB5B,  BURKE,  WORTH- 
INGTON,  and  HENRY,  JJ, 

Peter  Lesley  Hopper  and  Wm.  H.  Harlan, 
for  appellant.  A.  Freeborn  Brown  and  B^red. 
R.  Williams,  for  appellees.   ' 

BURKE,  J.  Only  two  questions  of  any  im- 
4>ortance  are  presented  by  tbls  apx>eal,  neither 
of  which,  we  think,  presents  any  special 
difficulty.  It  appears  from  the  evidence  and 
the  admissions  of  the  pleadings  that  Michael 
H.  Fahey  was,  on  the  18th  day  of  June,  1906, 
duly  appointed  by  tbe  mayor  of  the  dty  of 
Havre  de  OraCe^  treasurer  of  that  dty ;  that 
the  appointment  was  ratified  and  confirmed 
by  tbe  dty  eonndl;  that  the  term  of  his 
cMce  was  for  one  year,  and  until  his  succes- 
aor  should  be  appointed  and  qualified.  He  ex- 
ecuted a  bond  In  the  sum  of  $26,000,  with  the 
National  Surety  Company  as  surety,  condi- 
tioned for  the  faithful  performance  of  his 
duties  as  such  treasurer,  and  entered  upon  the 
discharge  of  the  duties  of  that  office.  As 
such  treasurer  he  received  and  still  has  In 
his  possession  the  sum  of  $4,222.39  due  the 
city  of  Havre  de  Grace,  and  also  certain 
bonds  of  the  value  of  $5,000  belonging  to  the 
dty,  which  had  been  purchased  by  the  dty 
on  account  of  Its  slnitlBg  fund.  On  July  % 
1907,  Charles  T.  Wilson,  the  mayor  of  Havre 
de  Grace,  appointed  Millard  F.  Tidings  to  tbe 
office  of  treasurer  of  that  dty  as  the  sucoes- 
8or  of  Michael  H.  Fahey,  and  his  appoint- 
ment was  confirmed  by  the  city  coundL  Tid- 
ings took  the  oath  of  office  prescribed  by  the 
charter,  and  executed  a  bond  as  treasurer, 
wbleb  bond  was  approved  by  the  mayor  on 
tbe  IStfa  day  of  July,  1907.  Under  tbls  ap- 
pointment and  qnaltflcation,  he  took  posses- 
sion of  the  office  of  treasurer,  and  ever  since 
bas  been  acting  as  such,  and  discharging  its 
duties.  Mr.  Fahey  took  no  action  to  test  the 
-appointment  and  qualification  of  Tidings  ma 
bis  successor,  and  has  permitted  him  to  con- 
tinue undisturbed  In  the  possession  of  the 
office,  exercising  all  its  rights  and  discharging 
all  its  duties.  On  August  5,  1907,  the  mayor 
and  dty  council  of  Havre  de  Grace  passed  a 
resolution  dlredlng  Mr.  Fabey  to  turn  over 
the  funds  In  his  hands  belonging  to  the  dty 
to  the  new  treasurer,  Mr.  Tidings;  but  this 
order  Mr.  Fahey  refused  to  obey,  and  still  re- 
tains the  money  and  tbe  bonds  to  which  we 
bare  alluded,  and  because  of  his  refusal  and 
.  failure  to  turn  over  this  money  and  property 


tjbe  city  instituted  suit  against  him  and  his 
bond  on  the  6th  day  of  November,  1907,  in 
the  circuit  court  for  Harford  county,  and 
from  a  Judgment  In  favor  of  the  defendants 
entered  by  that  court  as  the  result  of  the  trial, 
the  plaintiff  has  brought  this  appeal.  Mil- 
lard F.  Tidings,  the  acting  treasurer.  Is  not 
a  party  to  this  case;  the  suit  being  brought 
In  the  name  of  the  state  for  the  use  of  the 
mayor  and  dty  council  of  Havre  de  Grape. 
Bectlon  160a  of  the  Act  of  1902,  p.  181,  c.  127, 
provided  for  the  appointment  and  qualifica- 
tion of  a  treasurer  of  the  city  of  Havre  de 
Grace  and  defined  his  duties.  It  dedares 
that:  "Tbe  mayor,  by  and  with  the  advice 
and  consent  of  the  dty  council,  shall  annual- 
ly, on  or  before  the  first  Monday  In  June,  ap-  ■ 
point  a  competent  perscm,  skilled  in  accounts, 
a  taxpayer  and  qualified  voter  of  said  dty, 
and  not  less  than  twenty-five  years  of  agev 
to  be  treasurer  of  the  dty  of  Havre  de  Grace, 
and  who  shall  hold  office  for  one  year  from 
the  date  of  bis  appointment  and  until  tbe 
qualification  of  his  successor ;  bef<we  entering 
upon  the  discharge  of  the  duties  of  his  office, 
the  treasurer  shall  take  and  subscribe,  before 
some  Justice  of  the  peace  of  Harford  county, 
the  oath  prescribed  by  section  6  of  artlde  1 
of  the  Constitution  of  this  state,  and  shall 
execute  a  bond  to  the  state  of  Maryland  In  the 
penalty  of  twenty-five  thousand  dollars,  to 
be  approved  by  the  mayor,  with  the  condition 
that  If  the  above  bound  shall  well  and  faith- 
fully execute  his  office,  and  shall  account  to 
the  mayor  and  dty  council  of  Havre  de  Grace 
for  and  pay  Into  the  treasury  of  said  dty  or 
to  his  successor  In  office,  the  several  sums  of 
money,  bonds,  securities  or  other  property, 
which  he  shall  receive  for  the  dty  or  be  an- 
swerable for  by  law  at  such  times  as  the  law 
shall  direct,  then  such  obligation  shall  be 
void ;  and  the  mayor  is  authorized  to  approve 
as  surety  upon  said  bond  a  guaranty  com- 
pany, and  the  premium  for  said  bond,  if  any, 
shall  be  paid  out  of  tbe  dty  treasury.  In 
case  the  person  appointed  treasurer  shall  fall 
to  execute  the  bond  required  by  this  section 
within  twenty  days  after  the  date  of  bis  ap- 
pointment, or  in  the  event  of  the  treasurer's 
removal  from  the  dty,  death,  resignation,  or 
removal  from  office,  the  mayor  shall  at  once 
proceed  to  make  a  new  appointment  to  fill 
the  vacancy  thereby  occasioned."  The  dec- 
laration, after  stating  the  appointment  and 
confirmation  of  Fahey  as  treasurer  and  the 
execution  of  the  bond  sued  on,  alleged  tbe 
appointment  confirmation,  and  due  qualifica- 
tion of  Millard  F.  Tidings  as  the  successor  of 
Fahey  as  the  treasurer  of  the  dty.  It  then 
assigned  the  breaches  of  the  condition  of  tbe 
bond  In  the  following  words:  "And  the  plain- 
tiff says  that  the  said  Michael  H.  Fabey  has 
not  faithfully  executed  his  office,  In  that  he 
has  not  accounted  to  tbe  mayor  and  city 
cotmcll  of  Havre  de  Grace  for  and  paid  into 
the  treasury  of  said  city  or  to  his  successor 
in  office  tbe  several  sums  of  money,  bonds. 
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Becurltles,  and  other  properties  which  he,  dur- 
ing his  term  of  ofiSce  bs  treasurer,  received 
from  said  city,  and  la  answerable  for  by  law ; 
but  on  the  contrary  the  plaintiff  says  the 
said  Michael  H.  Fahey  has  collected  and  re- 
ceived and  is  answerable  for  various  sums 
of  money,  amonnting  in  the  aggregate  to  |8,- 
000.00  which  he  has  neglected  and  refused, 
and  still  neglects  and  refuses,  to  -turn  over 
to<  his  said  successor  in  office,  and  likewise 
has  in  his  hands  various  securities  and  other 
property  belonging  to  the  equitable  plaintiff, 
amounting  in  value  in  the  aggregate  to  $10r 
000.00  which  he  likewise  has  refused,  and 
still  refuses,  to  turn  over  to  his  successor  In 
office,  all  of  which  sums  of  money,  securities, 
'  and  other  property  the  said  Michael  H.  Fahey 
still  retains  In  his  possession,  to  the  great 
wrong  and  damage  to  the  equitable  plaintiff." 
The  provision  of  the  charter,  which  we  have 
quoted,  provides  that  the  treasurer  shall  be 
appointed  annually,  "on  or  before  the  first 
Monday  in  Jtme";  but  Tidings  was  not  ap^ 
pointed  until  the  1st  day  of  July,  1907.  This 
circumstance  at  one  time  was  considered  fatal 
to  the  plaintiff's  case,  and  was  made  the  basis 
of  several  pleas  on  the  part  of  the  defend- 
ant; but  the  court  finally  treated  this  pro- 
vision of  the  diarter  as  merely  directory,  and 
held  that  an  appointment  at  a  subsequent 
time  might  be  validly  made.  In  so  holding 
we  think  the  court  was  clearly  right.  The 
Act  of  1868,  p.  777,  ft  411,  provided  that  the 
county  commissioners  of  Baltimore  county, 
within  20  days  after  the  passage  of  the  act, 
should  order  an  election  In  each  primary  road 
district,  for  5  supervisors  of  roads  and  bridges 
to  hold  their  office  for  6  years.  This  provision 
of  the  act  was  considered  In  State  ex  rel. 
Webster  v.  County  Commissioners  of  Balti- 
more Oounty,  29  Md.  516.  The  court  said: 
"Where  the  dnty  prescribed  is  of  a  public 
nature,  and  intended  for  the  public  benefit, 
and  is  directed  to  be  performed  within  a 
specified  time,  courts  have  adopted  a  general 
rule  In  the  construction  of  statutes,  that  they 
are,  in  respect  to  the  time,  to  be  regarded  as 
directory  merely,  unless,  from  the  nature  of 
the  act  to  be  performed,  or  the  language  em- 
ployed in  the  statute,  it  plainly  appears  that 
the  designation  of  time  was  Intended  as  a  lim- 
itation of  power  of  the  officer."  In  the  case 
of  State,  Use  of  the  County  Commissioners 
for  Baltimore  County,  v.  Horner,  34  Md.  S69, 
the  precise  question  we  are  now  considering 
was  before  the  court,  and  it  was  held  that  a 
statutory  requirement  as  to  the  time  of  ap- 
pointing a  collector  of  taxes  is  directory  only, 
with  respect  to  the  particular  day  on  which 
the  ai^ointment  Is  to  be  made,  and  that  an 
appointment  on  some  other  day  would  be 
legal  and  binding.  To  the  same  effect  are 
the  cases  of  Cox  ▼.  Bryan,  SI  Md.  290,  31  Atl. 
447,  852,  and  Sterling  v.  McMaster,  82  Md. 
164,  33  Atl.  461.  Tidings  being  in  possession 
of  the  office  under  the  circumstances  men- 
tioned, and  Fahey  having  in  his  possession 


money  belonging  to  the  corporation,  why 
should  he  not  have  turned  It  over  upon  the 
demand  of  the  city?  The  only  reason  assign- 
ed for  his  refusal  to  do  so  is  that  Tidings  had 
not  properly  qualified  as  treasurer,  because 
the  condition  of  the  bond  given  by  him  did 
not  conform  to  the  requirements  of  the  char- 
ter. This  is  the  ground  relied  upon  by  the  de- 
fendants' fifth  and  sixth  pleas.  It  is  true 
that  the  conditions  of  the  bond  given  by  Tid- 
ings are  not  in  conformity  with  the  require- 
ments of  the  act;  but. for  reasons  of  public 
policy  the  law  will  not  permit  the  defendants 
to  attack  collaterally  his  qualification  as 
treasurer.  It  is  admitted  that  Tidings  is  the 
de  facto  treasurer  of  the  city,  and  "It  is  the 
general  rule  tha't  liie  title  of  a  de  facto  of- 
ficer, whether  a  public  officer,  or  an  officer  of 
a  private  corporation,  cannot  be  collaterally 
attacked  in  an  action  to  which  he  is  not  a 
party,  nor  in  an  action  in  which  he  is  a  par- 
ty,  when  he  has  no  personal .  interest,  but  la 
merely  prosecuting  or  defending  the  same  in 
his  official  capacity.  Nor  can  such  an  officer's 
title  be  questioned  in  any  other  collateral 
way."  8  Am.  ft  Bug.  Encyi  of  Law,  82a  The 
acts  of  such  an  officer  are  valid  and  binding 
BO  far  as  concern  the  public,  or  third  persons 
who  have  an  interest  in  the  things  done,  and 
they  cannot  be  collaterally  4iveatIoned.  This 
Is  the  accepted  rule  in  Bngfaind,  in  the  United 
States  courts,  and  in  ail  the  state  courts, 
with  one  or  two  exceptions,  and  has  been  ap- 
plied by  this  court  in  Koonts  v.  The  Bnrgeaa 
and  Commissioners  of  Hancock,  64  Md.  134, 
20  Atl.  10S9,  where  a  bill  had  been  filed  for 
injunction  to  restrain  the  collection  of  taxes, 
upon  the  ground  that  the  assessment  of  the 
taxes  was  invalid,  because  the  officials  who 
made  it  had  not  qualified  as  required  by  law. 
Id  disposing  of  this  objectlan.  Judge  Robinson 
speaking  for  the  court,  said:  "Now,  admitting 
for  the  purposes  of  this  case  that  it  was  nec- 
essary for  them  to  take  the  oath  prescribed 
by  the  Constitution,  to  constitute  them  of- 
ficers de  jure,  it  is  conceded  they  entered 
upon  and  had  continued  to  discharge  the 
duties  of  their  office;  and  no  principle  Is 
better  settled  than  that  the  acts  of  otReets  de 
facto  in  regard  to  public  matters  affecting  the 
public  interests  are  to  be  regarded  as  valid 
and  binding;  as  much  so  as  if  the  same  act 
had  been  performed  In  the  same  manner  by 
an  officer  de  Jure."  We  are  therefore  of  opin- 
ion that  the  question  as  to  the  due  qualifica- 
tion of  Tidings  as  Fahey's  Successor  as  treas- 
urer was  not  pK^erly  an  Issuable  fact  in  the 
case,  and  no  defect  as  to  his  title  to  the  of- 
fice could  be  inquired  into  in  this  action. 
It  follows  that  there  was  error  in  granting 
the  defendants'  second  prayer,  which  told  the 
Jury  that  If  they  found  that  the  bond  offered 
in  evidence  purporting  to  be  the  bond  of  Mil- 
lard F.  Tidings  as  treasurer  of  the  city  of 
Havre  de  Grace  was  executed  and  delivered 
in  pursuance  of  the  appointment  of  said  Tid- 
ings to  that  office  on  the  1st  day  of  July,  1907, 
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that  then  aald  bond  was  not  such  a  bond  as 
was  by  law  required  to  be  given  by  said 
treasurer,  and  that  it  did  not  entitle  him  to 
enter  upon  the  office  of  treasurer,  and  by 
reason  thereof  It  became  the  duty  of  the  may- 
or and  city  council  of  Havre  de  Grace  to  re- 
appoint to  said  office  within  20  days  from  the 
Ist  day  of  July,  1007,  and  the  defendant  re- 
mained the  treasurer  of  said  city  de  Jure  un- 
til such  reappointment  was  made  and  the  ap- 
pointee had  duly  qualified,  and  that  if  they 
further  found  no  such  reappointment  had 
been  made,  then  the  Jury  must  find  the  verdict 
In  favor  of  the  defendants.  This  prayer  prac- 
tically took  the  case  from  the  Jury. 

2.  The  only  other  question  which  need  be 
noticed  is  that  relating  to  the  plaintUTs 
right  to  recover  Interest  on  the  money  retain- 
ed by  Mr.  Fahey.  The  court  remitted  the  al- 
lowance of  Interest  to  the  discretion  of  the 
Jury.  The  question  of  Interest  Is  ordinarily 
left  to  the  Jury,  but  In  many  cases  it  Is  a 
question  for  the  court .  The  general  rule 
upon  the  subject  is  thus  stated  In  Newson's 
Adm'r  V.  Douglas,  7  Har.  ft  J.  828,  16  Am. 
Dec.  817:  "The  question  of  interest,  arising 
on  the  third  exception,  is  one  of  frequent 
occurrence  is  the  books,  and  has  been  found 
to  be  a  subject  not  Etusceptible  of  the  applica- 
tion of  any  fixed  and  general  rule  of  law,  the 
dealings  between  man  and  man  being  so  va- 
rious In  their  nature  that  scarcely  two  cases 
are  to  be  met  with  presenting  the  same  as- 
pect,'but  each  depending  upon  Its  own  pe- 
culiar circumstances.  There  are  indeed  cases, 
not  to  speak  of  bonds,  etc..  In  which  Interest 
la  recoverable  as  of  right  Such  as  on  a 
contract  In  writing  to  pay  money  on  a  certain 
day ;  as  In  the  case  of  a  bill  of  exchange  on 
a  promissory  note,  or  on  a  contract  for  the 
pajrment  pt  Interest,  or  where  the  money 
<dalmed  has  actually  been  used.  But  with 
such  exceptions.  It  has  long  been  the  set- 
tled practice  of  the  coturts  of  this  state  to 
refer  the  question  of  interest  entirely  to  the 
Jury,  who  may  allow  it  or  not  In  the  shape 
of  damages,  according  to  the  equity  and  Jus- 
tice appearing  between  the  parties  or  a  con- 
sideration of  all  the  circumstances  of  the  par- 
ticular case  as  disclosed  at  the  trial."  It 
was  the  duty  of  the  defendant  Fahey  to  ac- 
count to  the  mayor  and  city  council  of  Havre 
de  Orace  for  and  pay  into  the  treasury  of  the 
city,  or  to  his  successor  in  office  the  several 
snms  of  money  or  property  for  which  tie  was 
answerable  by  law  at  such  times  as  the  law 
should  direct  He  was  directed  on  August 
5,  1907,  by  a  resolution  of  the  mayor  and  city 
conndl  to  pay  the  money  to  Tidings,  the  act- 
ing treasnrer  of  the  city.  The  money  became 
due  and  payable  from  the  '<date  of  that  order, 
and  we  cannot  see  upon  what  principle  the 
equitable-  plaintiff  can  be  deprived  of  interest 
npon  it  from  that  date.  We  think  the  city  is 
entitled  as  a  matter  of  right  to  interest  npon 
the  amount  retained  by  Mr.  Fahey  from  the 
date  of  that  demand.    Upon  the  facts  con- 


tained in  the  record  It  Is  the  duty  of  Mr. 
Fahey  to  turn  over  to  Millard  F.  Tidings,  the 
acting  treasurer  of  the  city  of  Havre  de 
Orace,  the  bonds  and  money  in  his  possession 
belonging  to  the  city,  with  interest  on  the 
money  from  August  6,  1907.  For  error  com- 
mitted In  granting  the  plainttfTs  sixth  prayer 
as  modified  and  the  defendants'  second 
prayer,  the  Judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellant 


'       (108  Md.  391) 

BGB  et  al.  v.  HERINO. 
(Court  of  Appeals  of  Maryland.    June  25, 1908.) 

1.  Wills— Codicils— Effect. 

Where  tlie  first  codicil  to  a  will,  which  gave 
legacies  to  persons  named,  was  revoked  by  a 
second  codicil,  which  contained  no  provisions 
for  gifts,  the  will  must  be  construed  as  if  no 
codicil  had  been  made. 

2.  Saub— Death    or   Beretiol&bt   is   Ijfk- 
TivB  or  Testatob— Ettkct. 

A  provision  In  a  will  in  favor  of  the  bene- 
ficiary, in  the  event  of  her  surviving  testator, 
becomes  inoperative  on  the  beneficiary  prede- 
ceasing testator. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {  1097.] 

3.  Sams— EXEOXTTOBT  Gnrrs— VALiniTT. 

An  executory  gift,  made  to  take  effect  on 
a  prior  devisee  neglecting  or  refusing  to  accept 
the  devise  or  perform  some  prescribed  act,  wUI 
take  effect,  notwithstanding  the  object  of  the 
prior  gift  never  happens  to  oome  into  existence ; 
such  a  contingency  being  implied  and  virtually 
contained  in  the  event  described. 

4.  Sake. 

Testatrix  gave  proper^  to  the  "Bishop  of 
the  Protestant  JE^iscopal  Diocese  of  Maryland 
and  his  successors,"  on  condition  that  the  gift 
should  be  accepted  within  a  specified  time,  and 
that  a  charitable  institution  should  be  estab- 
lished and  maintained,  and  provided  that  if  he 
declined  to  accept,  the  property  should  go  to 
the  "Presbytery  of  Baltimore,"  on  similar  con- 
ditions, and  declared  that  if  neither  of  the  bene- 
ficiaries named  shonld  accept,  the  executor  should 
sell  the  properbr,  and  pay  the  proceeds  to  per- 
sons named.  The  correct  names  of  the  bene- 
ficiaries were  "The  Convention  of  Protestant 
Episcopal  Diocese  of  Maryland"  and  "The  Trus- 
tees of  the  Presbytery  of  Baltimore,"  and  they 
declined  the  gifts.  Held,  that  the  gifts  to  the 
beneficiaries  named  were  merely  preceding  ex- 
ecutory or  contingent  limitations  of  the  prop- 
erty, and  not  conditions  precedent,  so  that  their 
failure  to  take  effect  for  an^  reason  did  not 
render  inoperative  the  provisions  directing  the 
executor  to  sell  the  property  and  pay  over  the 
proceeds. 

5.  Save  —  CoNSTBucTieN  or  Wills  — Inten- 
tion or  Testatob. 

The  court  in  construing  a  will  must  ascer- 
tain the  intention  of  the  testator ;  and,  having 
discovered  the  intention,  it  must  declare  and 
enforce  the  will,  if  consistent  with  the  rules  of 
law. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig, 
vol.  49,  Wills,  S  955.] 

6.  Saue— CoNDiTions  PsECEDtNT  OB  Subse- 
quent. 

The  question  whether  words  in  a  will  create 
a  condition  precedent  or  subsequent  is  general- 
ly one  of  intention,  especially  when  the  condi- 
tion is  annexed  to  a  devise  or  bequest ;  and  the 
courts  are  averse  to  construing  conditions  to  be 
precedent  when  they  may  defeat  the  vesting  of 
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estates  under  ft  will,  especially  as  to  residuaty 
beqnesta. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  1551.] 

7.  Pbbpetuities— Gifts  to  Chabities. 

A  testamentary  giit  to  an  incorporated  mis- 
sionary society  capable  of  taking  gifts,  "to  be 
applied  for  tlie  purposes  of  its  organization,"  is 
not  void  for  remoteness  because  of  the  rule 
against  perpetuities. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perpetuities,  §  60.] 

8.  Chabities— PuBPosEB  of  Qjft. 

A  testamentary  gift  to  tlie  "Church  Home 
and  Infirmary  of  Baltimore  City,  •  •  *  to 
endow  a  bed  according  to  the'custom  and  pur- 
pose of  that  institution,"  is  valid. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Charities,  $  34.] 

9.  Wills— Pabtiai,  Intestacy. 

Testatrix  gave  specific  property  and  the 
residue  of  her  estate  to  a  beneficiary  named,  on 
condition  that  he  should  accept  it  within  a  speci- 
fied time,  and  establish  and  maintain  a  charita- 
ble institution,  and  provided  that  if  he  declined 
to  accept,  the  property  should  go  to  another 
named  oeneficiary  on  similar  conditions,  and 
declared  that  if  neither  of  the  beneficiaries 
should  accept,  the  gift,  including  the  gift  of  the 
residue,  should  l>e  void,  and  the  executor  should 
convert  the  property  into  money,  and  pay  a  part 
of  the  proceeds  to  a  person  named,  and  then  de- 
clared that  "all  the  residue"  of  the  estate,  "not 
hereinbefore  devised  and  bequeathed  or  made 
void,"  should  be  equally  divided  between  mis- 
sionary societies  named.  The  beneficiaries  nam- 
ed did  not  accept  the  gift.  HeU,  that  there 
was  no  partial  intestacy,  the  quoted  phrases  in- 
cluding all  the  estate  not  previously  disposed  of. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  965.] 

Appeal  from  Circuit  Court,  Carroll  County, 
In  Equity;  Wm.  Henry  Forsythe,  Jr.,  Judge. 

Suit  by  Joshua  W.  Herlng,  executor  of 
Sallle  liongwell,  deceased,  against  Andrew  O. 
Ege  and  others,  for  the  construction  of  the 
•will  of  the  deceased.  From  a  decree  constru- 
ing the  will,  defendants  appeal.    AfiSrmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INQTON,  and  HBNRT,  JJ. 

F.  Neal  Parke  and  James  A.  G.  Bond,  for 
appellants.  Thomas  A.  Murray,  for  appellee 
Herlng.  Randolph  Barton,  for  appellee  Do- 
mestic ft  Foreign  Missionary  Society. 

SCEIMUCKER,  J.  The  single  Issue  present- 
ed for  our  consideration  by  this  appeal  Is  the 
proper  construction  of  certain  portions  of  the 
last  will  of  Miss  Sallie  Longwell,  late  of  Gar- 
roll  county.  There  Is  no  dispute  as  to  the 
facts  of  the  case,  all  of  which  are  set  out  in 
an  agreement  of  counsel  appearing  in  the  rec- 
ord. Dr.  Joshua  W.  Bering,  the  executor 
pamed  In  the  will,  having  duly  qualified  as 
such,  proceeded  with  the  administration  of 
the  estate,  in  the  orphans'  court,  to  the  extent 
of  paying  the  debts  of  the  deceased  and  the 
legacies  given  by  the  first  11  clauses  of  her 
will  and  passing  his  first  administration  ac- 
count He  then  filed,  in  the  circuit  court  for 
Carroll  county,  the  bill  In  the  present  case, 
for  the  purpose  of  procuring  a  construction  of 
the  twelfth  to  nineteenth  clauses,  inclusive,  of 


the  will,  and  completing  the  administration 
of  the  estate  under  the  jurisdiction  of  that 
tribunal.  All  parties  claiming  any  interest 
under  those  clauses,  and  also  the  heirs  at 
law  and  next  of  kin  of  the  testatrix,  were 
made  defendants  to  the  bill,  and  answered  It 
and  submitted  their  rights  to  the  court  for 
determination. 

As  the  clauses  of  the  will  to  be  construed 
are  somewhat  voluminous,  we  will  state  only 
their  purport  and  effect,  with  such  quotations 
from  their  language  as  we  deem  pertinent; 
leaving  it  to  the  reporter  to  insert  their  full 
text  in  his  report  of  the  case.  The  twelfth 
clause  of  the  will  glyes  to  "the  Bishop  of  the 
Protestant  Episcopal  Diocese  of  Maryland 
and  his  successors  In  office  a  body  corporate 
of  the  state  of  Maryland"  a  large  brick  man- 
sion, with  its  curtilage  of  16  acres,  lying  in 
the  city  of  Westminster,  and  also  a  pecuniary 
legacy  of  $10,000,  on  condition  that  the  devi- 
see shall,  within  one  year  from  due  notice  to 
it,  accept  the  devise  and  bequest,  and  pro- 
ceed to  establish  on  the  devised  land,  and  per- 
manently maintain,  an  Institution  designed 
for  benevolent,  charitable,  or  educational  par- 
poses  only,  to  be  permanently  conducted  and 
maintained  under  the  auspices  of  said  Prot- 
estant Episcopal  Diocese  of  Maryland.  The 
thirteenth  clause  provides  that  if  the  above 
devise  of  the  mansion  house  and  the  legacy 
be  accepted,  and  effective  steps  be  taken  to 
carry  out  its  purposes,  the  residue  of  the  es- 
tate should  go  to  the  same  devisee  for  the 
same  purposes.  The  fourteenth  clause  pro- 
vides that  if  said  corporation  of  the  Protest- 
ant Episcopal  Church  of  Maryland  shall  "de- 
cline to  accept"  the  devise  and  bequest  within 
the  time,  limited,  then  the  mansion  house  and 
legacy  shall  go  to  "the  Ppesbytery  of  Balti- 
more" upon  the  same  conditions,  except  that, 
in  that  event,  the  institution  provided  for  is 
to  be  conducted  under  the  auspices  of  the 
presbytery.  The  fifteenth  clause  is  similar  In 
terms  to  the  thirteenth,  except  that  it  glvea 
the  residue  of  the  estate  to  the  presbytery  of 
Baltimore  on  the  compliance  by  it  with  the 
conditions  of  the  fourteenth  clause.  The 
sixteenth  clause  declares  that  if  "neither  of 
said  corporations  [Protestant  iSpiscopal  or 
Presbyterian]  shall  accept  said  devise  and 
bequest"  so  given  to  them,  respectively,  with- 
in the  time  limited,  that  the  devise  and  be- 
quest, including  the  gift  of  the  resldne  of  the 
estate,  shall  be  void  and  of  no  effect,  and  di- 
rects the  executor,  in  that  event,  to  convert 
into  money  the  subject  of  the  devise  and  be- 
quest, including  the  residue  of  the  estate;  and 
to  pay,  out  of  the  proceeds,  three  legacies, 
which  are  enumerated  in  the  next  two  clauBes 
as  follows:  In  ttie  seventeenth  clause  the 
first  of  the  three  legacies  is  given  to  the- 
Ghurch  Home  and  Infirmary  of  Baltimoi« 
City,  being  one  of  $5,000,  to  endow  a  bed  ac- 
cording to  the  custom  and  purpose  of  that  In- 
stitution ;  and  in  the  eighteenth  clause  the  en- 
tire residue  of  the  estate,  "not  hereinbefore 
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devised,  bequeathed  or  made  void,"  Is  equally 
divided  between  tbe  Domestic  &  Foreign 
Missionary  Society  of  the  Protestant  Epis- 
copal Church  In  tbe  United  States  of  America 
and  tbe  Board  of  Foreign  Missions  of  the 
Presbyterian  Church  in  the  United  States  of 
America,  tbe  portion  taken  by  each  corpora- 
tion to  be  applied  to  the  purposes  of  its  or- 
ganization. The  nineteenth  clause  provides 
that  If  the  Episcopal  Diocese  or  the  Presby- 
tery of  Maryland  shall  accept  the  gift  of  the 
mansion  house  and  grounds,  and  at  any  time 
thereafter  fall  to  effectively  maintain  thereon 
the  Institution  provided  for  in  the  gift,  or 
divert  the  property  to  other  uses,  or  abandon 
it,  the  entire  gift  to  such  devisee  shall  become 
void,  and  the  property  which  formed  the  sub- 
ject of  the  gift  shall  go,  In  equal  shares,  to 
the  two  corporations  mentioned  In  the  elgli- 
teenth  clause.  As  there  was  no  acceptance, 
by  either  the  Diocese  or  the  Presbytery,  of  the 
devise  and  legacy  given  to  them  alternately, 
tn  the  manner  above  mentioned,  tbe  limita- 
tion over,  made  by  the  nineteenth  dause, 
never  became  operative,  and  that  clause  of  the 
will  requires  no  further  consideration  at  our 
bands. 

It  appears  from  the  record  that  there  Is  no 
such  corporation  as  the  Bishop  of  the  Prot- 
estant Episcopal  Diocese  of  Maryland,  but 
there  Is  one  known  as  "The  Convention  of  the 
Protestant  Episcopal  Diocese  of  Maryland," 
which  formally  declined.  In  writing,  to  accept 
the  devises  and  bequests  of  the  will,  upon  re- 
ceipt of  notice  thereof  from  the  executor,  as 
did  also  the  bishop  of  the  said  diocese,  who  is 
ex  officio  president  of  the  convention.  It 
further  appears  that  there  Is  no  such  corpora- 
tion as  the  Presbytery  of  Baltimore,  but  there 
Is  one  linown  as  "The  Trustees  of  the  Presby- 
tery of  Baltimore,"  which  formally  declined 
the  devises  and  bequests  of  the  wUl,  upon  re- 
ceipt of  notice  thereof  from  the  executor. 
The  Church  Home  and  Infirmary  of  Balti- 
more City  and  the  Domestic  &  Foreign  Mis- 
sionary Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America  and 
the  Board  of  Foreign  Missions  of  the  Presby- 
terian Church  In  the  United  States  of  Amer- 
ica are  duly  Incorporated,  and  capable  of 
taklikg  the  legacies  given  to  them,  respective- 
ly, under  tbe  will,  if  those  legacies  are  valid. 
Two  codicils  were  made  by  the  testatrix.  By 
the  flrst  codicil  a  few  small  legacies  were 
given  to  persons  therein  named,  but  by  the 
second  one  all  of  those  legacies  were  revoked, 
and  no  others  given,  so  that  the  one  codicil 
annulled  the  other,  and  tbe  will  comes  be- 
fore us  for  construction  as  If  no  codicil  at  all 
bad  beem  mad& 

Tbe  case  having  come  to  a  bearing  below 
in  due  course,  the  court  passed  the  decree  ap- 
pealed from,  in  which  it  determined  that,  by 
tbe  true  interpretation  of  the  will,  the  de- 
vise and  bequest  thereby  made,  respectively 
to  the  Church  Home  and  Infirmary  of  Balti- 
more City,  to  the  Domestic  &  Foreign  MlSr 


slonary  Society  of  the  Xtetestant  Episcopal 
Church  in  the  United  States  of  America, 
and  to  the  Board  of  Foreign  Missions  of  the 
Prebysterlan  Church  In  tbe  United  States  of 
America  are  valid,  and  have  now  become  ef- 
fective through  the  declination  of  the  prior 
legatees,  and  that  the  said  corporations  are 
capable  in  law  of  taking  and  receiving 
them.  The  decree  also  directed  that  the 
further  administration  and  tbe  distributloi) 
of  the  estate  be  made  accordingly,  by  the 
executor,  under  the  direction  and  supervision 
of  the  circuit  court.  We  think  the  learned 
Judge  below  arrived  at  the  correct  conclu- 
sion as  to  tbe  true  meaning  and  operation  of 
the  will  in  question.  The  contents  of  the 
will  plainly  disclose  the  purpose  of  the  tes- 
tatrix, who  was  an  aged  spinster,  with  no 
relatives  nearer  than  cousins,  to  devote  her 
entire  estate  to  the  promotion  of  education, 
charity,  and  religion.  By  the  clauses  of  her 
will  preceding  the  twelfth  she  bad  already 
given  eight  separate  pecuniary  legacies, 
amounting  to  $31,000  In  tbe  aggregate,  to  re- 
ligious or  educational  institutions,  fiy  tta^ 
twelfth  and  later  clauses,  of  which  we  have 
stated  the  substance,  she  made^  detailed  and 
careful  provisions  for  tbe  application  of  the 
residue  of  her  estate  to  similar  purposes. 
The  only  provision  made  by  the  will  for 
relatives  was  one  contained  in  the  second 
clause  for  tbe  benefit  of  her  mother,  in  the 
event  of  her  surviving  the  testatrix.  As  the 
mother  predeceased  the  testatrix  that  provi- 
sion never  became  operative. 

It  is  equally  clear  to  our  minds  that,  by 
the  clauses  of  her  will  now  in  controversy, 
the  testatrix,  for  the  purpose  of  carrying 
out  the  general  intent  of  her  will,  provided  a 
series  of  Independent  alternative  or  substitu- 
tional devises  and  bequests,  so  that  her  pur- 
poses might  not  fall  of  execution  by  the  neg- 
lect or  refusal  of  one,  or  even  two,  of  the 
associations  which  she  had  selected  to  re- 
ceive and  utilize  her  bounty.  In  2  Jarmah 
on  Wills  (page  1645)  It  Is  said  that  it  cannot 
be  doubted  that  "an  executory  gift,  made  to 
take  effect  on  the  prior  devisee's  neglect  or 
refusal  to  accept  the  devise  or  perform  some 
other  prescribed  act,  would  take  effect,  not- 
withstanding tbe  object  of  the'  prior  gift 
never  happens  to  come  into  existence;  such 
a  contingency  being  Implied  and  virtually 
contained  tn  the  event  described."  And  this 
court,  speaking  through  the  late  Chief  Judge 
Alvey,  in  Pennington  v.  Pennington,  70  Md. 
436,  437,  17  Atl.  329,  331,  3  L.  R.  A.  816, 
said:  "Tbe  principle  is  that,  as  the  preced.- 
ing  executory  or  contingent  limitations  bavft 
failed  to  arise  or  take  effect  (and  whether 
it  be  by  the  death  of  the  devisee,  in  the  life- 
time of  the  testator,  or  the  nonexistence  of 
such  devisee,  the  consequence  Is  the  same), 
the  remainder  over  will  nevertheless  take  ef- 
fect, the  first  estate  being  oonsldered  only  as 
a  preceding  limitation,  and  not  as  a  preced- 
ing condition  to  give  effect  to  the  subsequent 
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limitation.  •  •  •  For,  as  vraa  declared 
by  Lord  Harilwicke,  in  Avelyn  v.  Ward,  1 
Yes.  Sr.  420:/  'If  the  precedent  limitation, 
by  what  means  aoever,  is  out  of  tlie  case,  tbe 
subsequent  limitation  talces  place.' "  For  a 
similar  statement  of  tbe  law  on  this  subject, 
and  reference  to  tbe  cases  supporting  It,  see 
24  A.  &  E.  Encyl.  of  Law,  453. 

Applying  the  principle,  thus  clearly  stated, 
to  the  case  before  us,  and  treating  the  two 
gifts  made  by  tbe  twelfth,  thirteenth,  four- 
teenth, and  fifteenth  clauses  of  tbe  will  as 
preceding  limitations,  as  the  testatrix  doubt- 
less intended  them  to  be.  to  the  three  subse- 
quent gifts  over,  made  by  the  sixteenth, 
seventeenth,  and  eighteenth  clauses,  and  not 
as  preceding  conditions  to  give  effect  to  those 
subsequent  gifts,  we  have  the  precise  situa- 
tion to  which  tbe  principle  Is  Intended  to  ap- 
ply. The  two  earlier  altematlye  gifts  hav- 
ing failed  to  take  effect  (whether  by  the  neg- 
lect or  refusal  of  both  devisees  to  accept  the 
gifts  offered  them,  or  by  the  nonexistence  of 
one  devisee  and  the  failure  of  the  other  to 
accept,  Is  immaterial),  tbe  subsequent  gifts 
over  to  the  Church  Home  and  Infirmary  and 
the  two  missionary  societies  take  effect 
Both  the  general  Intent  of  Miss  Longwell  to 
devote  her  entire  estate  to  charitable,  re- 
ligious, and  educational  purposes  and  her 
particular  Intent  to  provide,  by  substitution- 
al gifts  over,  against  a  failure  of  any  por- 
tion of  her  plans  through  the  inaction  or 
nonexistence  of  the  devisees  of  her  first 
choice  are  so  plainly  manifested  by  her  will 
as  to  render  especially  appropriate  to  this 
case  what  we  have  said  In  Re  Stidcney's 
Will,  85  Md.  102,  36  Atl.  654,  055,  85  L.  R. 
A.  693,  60  Am.  St  Rep.  308:  "While  in  the 
books  there  may  be  found  much  learning, 
and  many  nice  distinctions,  in  the  law  re- 
lating to  conditions  precedent  and  subse- 
quent, yet  in  the  construction  of  wills  we 
should  constantly  keep  in  mind  tbe  great  ob- 
ject in  cases  like  this ;  which  Is,  to  ascertain 
the  testator's  Intention,  and  having  discover- 
ed that,  to  declare  and  enforce  It  If  consist- 
ent with  the  rules  of  law.  The  question  as 
to  whether  certain  words  create  a  condition 
precedent  qr  subsequent  Is  generally  one  of 
intention,  and  this  is  especially  so  when  tbe 
condition  Is  annexed  to  a  devise  or  bequest 
•  *  *  Courts  are  averse  to  construing 
conditions  to  be  precedent  when  they  might 
defeat  the  vesting  of  estates  under  a  will 
(Pennington  v.  Pennington,  supra),  and  es- 
pecially Is  this  so  In  regard  to  residuary  be- 
quests (Dulany  v.  Mlddleton,  72  Md.  75,  10 
Atl.  146)." 

Tbe  contentions  made  on  the  learned  and 
elaborate  brief  of  tbe  appellants,  however 
sound  they  may  be  as  legal  propositions, 
should  no^  hi  our  opinion,  be  permitted  to 
control  the  present  case.  We  have  already 
adverted  to,  as  unsound,  tbe  contention  that 
the  first  and  second  gifts,  made  by  clauses 
12  to  15,  Inclusive,  of  the  will,  should  be  con- 
Iddered  as  conditions  precedent,  to  give  ef- 


fect to  the  limitation  over  to  tbe  Church 
Home  and  the  two  missionary  societies,  and 
have  stated  that.  In  our  opinion,  those  earlier 
gifts  should  be  regarded  as  preoedhig  execu- 
tory or  contingent  limitations  of  the  proper- 
ty, given  by  them  within  the  meaning  of  the 
authorities  cited  by  us,  and  that  their  fail- 
ure, for  any  reason,  to  take  effect  did  not 
render  inoperative  or  void  the  subsequent 
limitation  over  of  the  same  property. 

Nor  can  we  yield  our  consent  to  the  ap- 
pellants' next  contention  that  the  gifts  over 
to  the  Cburch  Home  and  the  missionary  so- 
cieties are  void  as  being  too  remote,  because 
of  the  rule  against  perpetuities.  It  is  stated 
in  the  agreement  pf  facts  appearing  in  the 
record  that  all  three  of  those  legatees  are 
duly  incorporated,  and  capable  of  taking  the 
gifts  made  to  them,  respectively,  under  tbe 
will,  if  they  have  been  validly  given  and  are 
sustainable  at  law.  The  legacies  to  tbe  two 
missionary  societies,  which  are  foreign  cor- 
porations, having  been  distinctly  given  to  be 
used  and  applied  by  each  corporation  for  its 
corporate  purposes,  belong  to.  a  class  which 
have  frequently  been  sustained  by  this  court. 
Cburch  Extension  Bocy.  v.  Smith,  56  Md. 
389;  In  re  Stickney's  Will,  85  Md.  79.  36 
Atl.  654,  85  Lu  R.  A.  693,  60  Am.  St  Hep. 
308;  Woman's  For.  Miss.  Socy.  v.  Mitchell, 
93  Md.  199,  48  Atl.  737,  53  L.  R.  A.  711. 

We  also  think  that  the  gift  to  the  Church 
Home  and  Infirmary  "to  endow  a  bed  ac- 
cording to  the  custom  and  purpose  of  said 
institution"  was  a  valid  one.  Tbe  mere  fact 
that  it  was,  by  the  terms  of  tbe  will,  to  be 
applied  to  a  particular,  clear,  and  well-de- 
fined object,  plainly  within  tbe  sphere  and 
ftmction  of  tbe  institution,  has  been  several 
times  held  by  us  not  to  avoid  a  gift  which 
would  have  been  good  if  it  had  been  made  to 
the  same  institution  for  its  general  corporate 
purposes.  Eutaw  Baptist  Church  v.  Shlve- 
ly,  67  Md.  404,  10  Atl.  244,  1  Am.  St  Rep. 
412;  Halsey  v.  Convention  of  P.  E.  Church, 
75  Md.  275,  23  Atl.  781;  Hanson  v.  Little 
Sisters  of  the  Poor,  79  Md.  434,  32  Atl.  1052, 
32  L.  R.  A.  293 ;  Woman's  For.  Miss.  Socy. 
V.  Mitchell,  supra. 

The  record  before  us  does  not.  In  oar  opin- 
ion, present  a  state  of  facts  falling  within 
the  appellants'  third  contention  that  "If  the 
rejection  of  a  part  of  a  will  on  account  of 
its  invalidity  destroys  the  general  testamen- 
tary purpose  the  void  and  valid  portions  will 
both  fail."  There  has  been  no  rejection  of 
any  part  of  the  will  in  this  case. 

The  appellants'  final  proposition  is  that  a 
partial  intestacy  results  from  the  inadequacy 
of  tbe  eighteenth  clause  of  the  will  to  pass 
the  entire  residue  of  the  testatrix's  estate. 
The  description  of  the  subject  of  the  gift 
there  made  is  "all  the  residue  and  remainder 
of  my  entire  estate,  not  hereinbefore  devised 
and  bequeathed  or  made  void  as  aforesaid." 
This  language  may  be  regarded  as  not  be- 
ing exact  or  felicitous;  but.  In  view  of  the 
evident  general  Intention  of  the  testatrix  ta 
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devote  ber  wliole  rBtata.to  tbe  worthy  objects 
already  adverted  to.  and  tba  manifest  ef- 
forts made  by  her  not  to  die  Intestate  as  to 
any  part  of  ber  property,  tbe  description 
tbere  adopted  by  ber  must  be  beld  to  hare 
been  adequate  for  the  purpose  for  which  It 
was  obviously  intended,  and  to  have  Included 
all  of  ber  estate  which  had  not  been  disposed 
of  by  the  previous  clauses  of  ber  will. 

The  appellants'  brief,  creditable  as  It  is 
to  Its  authors,  presents  neither  any  rule  of 
Interpretation  nor  principle'  of  law  prevent- 
ing us  from  giving  full  effect  to  the  generous 
and  worthy  purposes  which  controlled  the 
testatrix  In  disposing  of  her  estate,  and  we 
will  a£anu  the  decree  appealed  from.  . 

.Decree  affirmed,  with  costs. 


(lOS  IM.  317) 

BARBON  et  aL  V.  SMITH. 
(Oourt  of  Appeals  of  MarylAnd.    Jane  25, 1908.) 

1.  STATDTIB— RiFEAI.    OB    "AKBNDIOBNT." 

Acts  1908,  a.  118,  {  1,  providing  that  Code 
Pab.  Gen.  Laws  1904.  art.  S3,  t  205,  is  thereby 
repealed,  so  far  as  it  applies  to  the  city  oi 
Baltimore,  is  a  partial  repeal,  and  not  an 
amendment  within  tbe  provision  of  the  Constl- 
tntlon  that  no  law  shall  be  amended  by  refer- 
ence to  its  title  or  section  only. 

[Ed.  Note. — For  other  definitions,  see  Wprds 
and  Phrases,  vol.  1,  pp.  368-370;  vol.  8,  pp. 
7573-7574.] 

2.  Same— Titles. 

Const,  art.  8,  I  29,  providing  that  every 
law  shall  embrace  but  one  subject,  which  shall 
be  described  in  its  title,  is  not  contravened  by 
Acts  1908,  c.  118,  entitled  "An  act  to  repeal 
Code  Pab.  Gen.  Laws  1904,  art.  93,  f  205,  tiUe 
Testamentary  Law' ;  sab^tle  'Inventory  and 
List  of  Debts,'  so  far  as  said  section  applies  to 
the  city  of  Baltimore,  and  add  a  new  section  to 
Code  Pub.  Loc.  Laws,  art.  4,  title  'City  of 
Baltimore,'  subtitle  ^Register  of  Wills,'  to  fol- 
low-section  354,  and' to  be  designated  as  section 
354a" ;  as  the  portion  of  the  title  wbiqb  refers 
to  the  repeal  of  the  section  of  the  Public  Gen- 
eral Laws  can  l>e  taken  to  aid  in  throwing  light 
on  the  subject  to  be  dealt  with  in  tbe  new  sec- 
tion to  be  added  to  the  local  code  for  Baltimore; 
and  the  section  repealed,  in  part,  providing  for 
the  appointment  of  appraisers  of  tbe  estates  of 
decedents  for  the  entire  state  either  by  the  or- 
phans' court  or  the  regi»tet  of  wills,  and  the 
new  section,  in  providing  that  the  register  of 
wills  shall  ezclnsivel^  exercise  the  power  of 
appointment  for  Baltimore,  and  in  prescribing 
the  number  of  appraisers  and  their  duties  ana 
compensation,  being  germane  to  the  subject  as 
indicated  by  the  title. 
8.  EXECUTOBS  AND  ADMIRISTBATOBS— NtniBEB 

OF  Appbaisebs. 

It  having  been  the  practice  from  time  im- 
memorial for  two  persons  to  appraise  the  estate 
of  a  decedent.  Acts  1908,  c.  118,  S  2,  providing 
that  the  register  of  wills  of  Baltimore  shall  ap- 
point four  "general"  appraisers  to  appraise  all 
estates  nnder  administration  in  that  city,  will 
be  constmed  not  as  intending  that  all  font  ap- 
praisers shall  serve  in  the  appraisement,  bnt 
that  from  tbe  four  general  appraisers  so  ap- 
pointed two  shall  be  designated  by  sach  register 
of  wills  to  serve  in  each  case. 

Appeal  from  Circuit  Court  No,  2  of  Bal- 
timore City ;  James  P.  Qorter,  Judge. 

Suit  by  Joseph  Barron  and  another  against 
Bart.  E.  Smith,  leglster  of  wills.    From  an 
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adverse   decree,   complainants   appeal.     Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKB, 
WOBTHINGTON,  and  HENRY,  J  J. 

William  8.  Bryan,  Jr.,  for  appellants. 
Isaac  Lobe  Straus,  Atty.  Gen.,  for  appellee. 

HENRT.  J.  This  Is  an  appeal  from  a  suit 
in  equity,  brougbt  by  the  appellants,  Joseph 
Barron  and  Em  II  H.  Goetzke,  In  circuit  court 
No.  2  of  Baltimore  City,  against  Bart.  B, 
Smith,  register  of  wills  of  said  city,  the  ap- 
X>el]ee,  praying  that  tbe  defendant  may  be  en- 
joined from  carrying  Into  eCEect  the  provi- 
sions of  chapter  118  of  the  Acts  of  1908  of  the 
General  Assembly  of  Maryland.  The  bill  of 
complaint,  the  demurrer  thereto,  the  agree- 
ment of  counsel,  were  all  filed  on  the  same 
date,  and  the  avowed  object  of  the  suit  Is  to 
have  this  court  decide  upon  the  validity  of 
the  aforesaid  chapter  118  of  the  Acts  of  1908. 

The  bill  of  complaint,  with  the  amendment 
thereto,  alleges  that  tbe  said  Joseph  Barron 
and  Emll  H.  Goetzke  are  each  of  them  a 
taxpayer  of  Baltimore  City,  and  that  for  a 
long  time  past  they  have  been  appointed  and 
selected  by  the  orphans'  court  of  Baltimore 
City  as  the  persons  to  whom  shall  be  issued 
tbe  warrants  for  the  appraisal  of  the  es- 
tates of  deceased  persons  under  the  pror 
visions  of  sections  Nos.  204  tp  213  of  article 
93  of  the  Code  of  1904,  and  that  a  great  num- 
ber of  such  warrants  are  now  In  their  hands 
unexecuted,  but  which  will  shortly  and  in 
due  course  be  executed  unless  the  said  or- 
ators are  interfered  wlOi  by  the  defendant. 
Tbe  bill  then  recites  the  passage  of  chapter 
118  of  the  Acts  of  1908,  and  states  that  the 
said  defendant  threatens  to  appoint,  and  will 
attempt  to  appoint  under  the  provisions  of 
said  chapter  118  of  the  Acts  aforesaid,  four 
appraisers,  who  will  attempt  to  Interfere  with 
the  plaintiffs  In  the  appraisement  of  the  es- 
tates of  deceased  persons  for  which  warrants 
have  been  Issued,  as  well  as  In  the  appraise- 
ment of  estates  of  deceased  persons  for  which 
warrants  may  hereafter  be  issued  to  the  said 
plaintiffs.  The  bill  alleges  that  tbe  said 
chapter  118  of  the  Acts  of  1908  Is  Invalid  on 
account  of  Its  defective  title,  and  also  be- 
cause the  said  act  is  unintelligible  and  im- 
possible of  execution,  .and  also  because  It  is  in 
conflict  with  the  Constitution  of  the  state  of 
Maryland.  The  bill  also  sets  forth  in  full 
rule  No.  10  of  ttie  orphans'  court  of  Balti- 
more City,  which,  it  is  conceded,  was  passed 
by  virtue  of  projwr  statutory  authority,  and 
is  the  only  regulation  prescribing  the  com- 
pensation of  appraisers  in  Baltimore  City, 
the  first  section  of  which,  being  the  only 
one  pertinent  to  the  question  at  issue,  reads 
as  follows: 

"For  the  time  and  labor  by  them,  necessa- 
rily occupied  and  expended  in  and  about  the 
inspection,  valuation  and  appraisement  of  the 
goods,  chattels  and  personal  estate  ot  a  de- 
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cejlent  and  the  making  of  an  Inrentory  there- 
of la  conformity  with  the  requlrementa  of 
the  statute  lav  the  appraisers  shall  be  en- 
titled to  compensation  aa  follows;  that  Is, 
to  say — ^for  every  day,  or  fraction  of  a  day, 
neceesarily  occupied  In  reviewing,  examining 
and  valuing  the  articles  to  be  Included  In  the 
Inventory,  exclusive  of  the  time  employed  In 
writing  out  the  Inventory  In  form  to  be  de- 
livered by  them  to  the  executor  or  adminis- 
trator In  order  to  Its  return  to  the  proper 
ofiBcer,  as  required  by  law,  they  shall  be  en- 
titled to  charge  and  receive  from  the  exec- 
utor or  administrator  so  served,  three  dollars 
each ;  and  for  the  preparation  of  the  said . 
"Inventory  In  form  for  delivery  and  return, 
as  aforesaid,  they  shall  be  entitled  Jointly 
to  charge  and  receive  from  the  same,  ten 
cents  for  every  one  hundred  words  thereof. 
Including  necessary  recitals  and  certiflcatee, 
to  be  divided  between  them  in  equal  shares." 

To  the  bill  of  complaint  the  defendant 
filed  a  demurrer,  alleging  that  It  la  Insuffi- 
cient In  law  because  chapter  118  of  the  Acts 
of  1908  Is  a  valid  and  efTectlve  act  of  the 
General  Assembly  of  Maryland.  An  agree- 
ment between  counsel  was  filed  In  the  case, 
waiving  any  objection  to  the  suit  because 
brought  In  equity  Instead  of  In  an  appropri- 
ate action  of  law.  The  demurrer  to  the  bill 
of  complaint  having  been  sustained  by  the 
court  (Gorter,  J.),  from  the  order  sustalnmg 
the  demurrer  and  dismissing  the  bill  the 
plaintiffs  entered  an  appeal  to  this  court 

Chapter  118  of  the  Acts  of  1008  reads  in 
full  as  follows: 

"An  act  to  repeal  section  205  of  article  93 
of  the  Code  of  Public  General  Laws  (as  said 
section  stands  In  the  Code  of  1904),  title 
Testamentary  Law';  subtitle,  'Inventory 
and  List  of  Debts,'  so  far  as  said  section 
applies  to  the  city  of  Baltimore,  and  a  new 
section  to  article  4  of  the  Code  of  Public 
Local  Laws,  title  'City  of  Baltimore';  sub- 
title 'Register  of  Wills,'  to  follow  section 
S54  and  to  be  designated  as  section  354-A. 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  Maryland,  that  section  205  of 
article  93  of  the  Code  of  Public  General 
Laws  title.  Testamentary  Laws,'  subtitle,  'In- 
ventory and  List  of  Debts'  be,  and  the  same 
Is  hereby  repealed  so  far  as  the  same  ap- 
plies to  the  city  of  Baltimore. 

"Sec.  2.  And  It  be  enacted  that  a  new 
section  be  and  the  same  is  hereby  added  to 
article  4  of  the  Code  of  Public  Local  Laws, 
title,  'City  of  Baltimore,'  subtitle,  'Register 
of  Wills,'  to  be  designated  as  section  354a, 
to  Immediately  follow  section  354  of  said 
article  and  to  read  as  follows:  ' 

"  '354a.  The  register  of  wills  Of  Balti- 
more City  shall  Immediately  after  the  enact- 
ment of  this  bill  Into  law  appoint  four  gener- 
al appraisers  to  appraise  the  goods,  chattels 
and  personal  estate  of  all  estates  under 
administration  in  the  orphans'  court  of  Bal- 
timore City,  who  shall  serve  the  entire  term 
of  the-present  register  of  wills  unless  their 


places  shall  become  vacant  by  removal  from 
cause,  death,  resignation  or  otherwise;  end 
thereafter,  when  any  other  register  shall  be 
elected  or  appointed,  he  shall  in  like  manner 
appoint  four  appraisers  for  his  full  term 
of  office.  The  said  appraisers  shall  appraise 
the  goods,  chattels  and  personal  estates  of  all 
decedents  under  administration  in  the  or- 
phans' court  of  Baltimore  City,  and  shall 
In  each  case  make  the  charges  therefor  now 
allowed  by  law  ^nd  certify  the  same  to  the 
register  of  wills;  they  shall  receive  an  an- 
nual salary  of  sixteen  hundred  dollars  each, 
to  be  paid  by  said  register  out  of  the  fees 
of  the  office  returned  by  said  appraisera.  The 
said  register  shall  keep  an  accurate  account 
of  all  the  monies  received  for  such  appraise- 
ment, and  shall  account  for  and  pay  the  same 
except  the  amount  required  to  pay  the  sal- 
aries of  said  appraisers  Into  the  State  Treas- 
ury, as  he  is  now  required  by  law  to  account 
for  and  pay  other  monies  for  which  he  to  ac- 
accountable  to  the  state.' 

"Sec.  8.  And  be  it  enacted  that  thto  act 
shall  take  effect  from  the  date  of  its  passage." 

The  appellant?  contend  that  this  act  Is  a 
nullity  for  the  following  reasons:  (1)  That 
the  first  section  of  the  act  is  in  effect  an 
amendment  of  section  205  of  article  S3  of  tbe 
Code  of  Public  General  Laws,  and  therefore 
could  not  b6  made  by  a  mere  reference  to 
the  section  only.  (2)  That  the  title  of  the 
act  is  defective  as  being  in  conflict  with  sec- 
tion 29  of  article  S  of  the  Constitution  of  the 
state,  which  provides,  in  part,  that  "every 
law  enacted  by  the  General  Assembly  shall 
embrace  but  one  subject,  and  that  shall  be  de- 
scribed in  Its  title."  (3)  That  the  act  is  nn- 
tntelliglble  and  impossible  of  execution. 

Concerning  the  first  of  the  objectiona  to 
the  validity  of  the  act,  we  cannot  agree  with 
the  argument  of  the  appellants'  counsel.  The 
insertion  of  additional  provisions  in  the  body 
of  a  section,  the  expunging  of  phrases,  claus- 
es, or  sentences  therefrom,  the  alteration  or 
substitution  of  words  by  mere  reference  to 
the  place  in  the  old  law  where  the  change 
should  be  introduced,  would  require  an  exam- 
ination of  the  former  act  and  a  comparison 
with  it  of  the  new  act,  in  order  to  under- 
stand the  change,  entalllDg  confusion  and  un- 
certainty, particularly  after  repeated  amend- 
ments in  such  manner,  when  it  would  be  diffi- 
cult to  determine  the  state  of  the  law.  It 
was  to  guard  against  such  methods  of  amend- 
ment as  this  that  the  constitutional  require- 
ment was  adopted,  providing  that  "no  law, 
or  section  of  law,  shall  be  revived  or  amend- 
ed by  reference  to  its  title  or  section  only: 
and  it  shall  be  the  duty  of  the  General  As- 
sembly in  amending  any  article  or  section  of 
the  code  of  laws  of  this  state,  to  enact  the 
same  as  the  said  article  or  section  would 
read  when  amended."  Sutherland  on  Statu- 
tory Construction,  §  131;  Cooley's  Constitu- 
tional Limitations,  8  181-  The  first  section 
of  chapter  118  of  the  Acts  of  1908  is,  In  our 
Judgment,  a  partial  repeal  of  the  existing  law. 
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and  not  an  amendme&t  that  cornea  within  the 
meanhig  of  the  constitutional  provision  above 
referred  to.  The  right  to  repeal  a  law  by 
reference  to  its  title  or  section  only  la  not 
questioned,  and  If  a  total  repeal  Is  properly 
aocompHsbed  In  this  manner,  we  can  see  no 
reason  why  a  repeal  of  this  section,  as  affect- 
ing a  certain  political  and  territorial  division 
of  the  state,  cannot  be  regularly  made  In  the 
same  way.  By  a  long  series  of  decisions, 
running  through  half  a  century,  this  court 
has  given  a  liberal  construction  to  the  provi- 
sion «f  section  29,  art  3,  of  the  Constitution 
of  the  state,  which  says  "that  every  law 
enacted  by  the  General  Assembly  shall  em- 
•brace  but  one  subject  and  that  shall  be  de- 
scribed In  Its  title,"  the  disposition  being 
always  to  uphold  rather  than  to  defeat  an 
act  of  the  Legislature,  and  this  principle  is 
In  harmony  vritb  those  laid  down  by  standard 
text-books  on  the  same  subject  Gooley's 
Con.  Llm.  fols.  175  and  21S.  But  we  do  not 
think  It  necessary  to  Invoke  this  principle  of 
liberal  Interpretation  In  order  to  hold  that  the 
title  to  the  act  under  consideration  fully 
gratifies  the  constitutional  provision. 

While  the  act  repeals  a  section  of  the  Code 
of  Public  Qeneral  Laws,  so  far  as  the  same 
may  apply  to  Baltimore  City,  and  then  adds 
a  new  section  to  the  Code  of  Public  Local 
Laws  for  said  city,  yet  it  Is  but  one  act,  with 
one  title,  dealing  with  the  same  subject  as 
applicable  to  the  same  dty,  and  the  whole 
title  must  be  considered  together.  In  doing 
this,  we  think  that  portion  of  the  title  which 
refers  to  the  repeal  of  the  section  of  the  Pub- 
lic Genera]  Laws  can  be  taken  to  aid  In 
throwing  light  upon  the  subject  to  be  dealt 
"With  In  the  new  section  to  be  added  to  the 
local  code  for  Baltimore  City,  and  an  exam- 
ination of  the  section  to  be  repealed  would  in- 
dicate to  the  members  of  the  Legislature  and 
to  the  public  that  the  matter  of  the  appoint- 
ment of  appraisers  for  Baltimore  City  was  to 
be  dealt  with  by  a  provision  In  the  local  code 
for  said  city.  Moreover,  the  title  places  the 
Bew  section  under  the  subtitle  "Register  of 
Wills"  in  the  local  code,  and  while  It  might 
have  been  more  aptly  located  at  the  end  of 
the  sections  und$r  such  subtitle,  rather  than 
betwixt  two  sections  dealing  with  the  bond  of 
tbe  register  of  wills,  yet  the  subject  of  the 
new  section,  as  well  as  of  those  between 
whldi  it  is  placed,  concerns  the  duties,  or 
powers,  or  obligations  of  the  said  officer,  tbe 
appointment  of  appraisers  being  but  one  of 
such  duties.  As  section  205  of  article  93  of 
the  Code  of  Public  General  Laws  provided 
for  the  appointment  of  appraisers  of  the  es- 
tates of  decedents  for  the  entire  state,  indud- 
Inf  Baltimore  City,  either  by  the  orphans' 
court  or  the  register  of  wills  for  the  city  or 
oountlea,  as  the  case  may  be,  a  new  section  In 
tbe  local  code  intended  to  supplant  the  gen- 
eral law,  Ih  providing  that  the  register  of 
wills  for  aald  city  shall  hereafter  exclusively 


exercise  the  power  of  appointment  of  ap- 
praisers, and  in  prescribing  the  number,  the 
duties,  and  compensation  of  such  appraisers 
is.  In  our  opinion,  entirely  germane  to  the 
subject  as  indicated  by  the  title  to  the  act. 
Baltimore  v.  Reltz,  50  Md.  574 ;  County  Com- 
missioners V.  Meeklns,  50  Md.  28;  Font  v. 
Frederick  Co.,  105  Md.  545,  66  AU.  487.  In 
the  case  last  cited,  the  court  has  fully  stated 
certain  general  principles  which  miut  be  con- 
sidered when  it  Is  asked  to  strike  down  a 
legislative  act  and  It  is  unnecessary  to  report 
them  here. 

While  the  act  Increases  the  number  of  ap- 
praisers for  Baltimore  City  from  two  to  four, 
it  does  not  follow  that  it  was  Intended  that 
all  four  of  these  appraisers  should  serve  In 
the  appraisement  of  every  estate.  The  law 
says  that  tbe  register  of  wills  shall  appoint 
four  general  appraisers,  and  we  think  that 
emphasis  may  be  laid  upon  this  word  "gen- 
eral" In  order  to  distinguish  from  the  special 
appraisers  who  may  be  selected  to  serve  for 
any  particular  estate.  Whea  we  consider 
that  from  time  immemorial  it  has  been  the 
practice  In  Maryland  for  two  persons  to  ap- 
praise the  estates  of  deceased  persons,  we  do 
not  think  tbe  Legislature  would  have  changed 
this  method,  without  in  ^edflc  terms,  so 
declaring,  but  think  In  order  to  accommodate 
so  large  and  populous  territory  as  Baltimore 
City,  and  to  facilitate  the  transaction  of  busi- 
ness therein,  It  was  lnt«ided  by  the  act  that 
four  general  appraisers  should  be  appointed, 
and  that  from  this  number  two  should  be 
designated  by  the  register  of  wills  to  serve  in 
particular  cases. 

By  holding  this  to  be  the  proper  construe- 
tion  of  tbe  act,  all  difficulty  disappears  as  to 
tbe  amount  to  be  charged  by  the  appraisers 
for  the  services  rendered  by  them.  The  act 
Introduces  a  new  scheme  for  the  compensa- 
tion of  these  officials  by  substituting  an  an- 
nua] salary  in  lieu  of  paying  a  stated  per 
diem  to  each  of  them.  Under  this  act,  the 
salary  Is  fixed  at  $1,600  a  year,  and  no  more, 
and  in  order  to  create  a  fund  out  of  whldi 
these  salaries  are  to  I>e  paid  a  charge  Is  to 
be  made  against  every  estate,  being  tbe 
amount  now  allowed  by  law,  which  under  the 
rule  of  the  orphans'  court  above  quoted.  Is 
$0  per  day,  or  portion  of  a  day,  together  with 
the  charge  fixed  In  the  rule  for  malcing  out 
tbe  Inventory  in  proper  form.  This  amount 
Is  to  be  certified  to  the  register  of  wills  for 
collection  by  him  from  the  administrator  or 
executor  of  every  decedent  whose  estate  is 
appraised  under'  authority  of  the  act  in  ques- 
tion. 

The  other  provisions  of  the  act  are  clear, 
and  we  deem  it,  as  an  entirety,  intelligible 
and  capable  of  execution. 

For  tbe  reasons  above  mentioned,  tin  de- 
cree appealed  from  must  be  affirmed. 

Decree  affirmed  with  costs. 
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ANDEBSON  t.  STEWART. 
(Court  o<  Appeals  of  Maryland.   June  25,  100&) 

1.  Appeax  and  Erbob— Bight  of  Review- 
Persons  Entitled. 

Where  a  replevin  bond  was  given  by  the 
equitable  plaintitfs  on  behalf  of  the  legal  plain- 
tiff, such  fact  was  sufficient  to  create  a  presump- 
tion that  the  entry  of  the  suit  to  their  use  was 
to  protect  them,  and  that  the  legal  plaintiff  still 
retained  an  interest  which  justified  an  appeal 
by  him. 

2.  Same— NoncK  of  AppeaI/— Clebicai  Ek- 

BOB. 

Where,  prior  to  the  trial  of  a  replevin  suit, 
it  was  entered  to  the  use  of  a  certain  firm  who 
executed  the  replevin  bond,  the  fact  that  the 
attorneys  slgnea  the  notice  of  appeal  as  attor- 
neys for  plamtiff  instead  of  attorneys  for  plain- 
tiffs will  De  regarded  as  a  mere  clerical  error. 

5.  Pbincifai.    and    Agent   —    Undiscxosed 
PbincipaI/— Right  to  Sub. 

Where  plaintiff  purchased  certain  goods 
in  controversy  for  his  own  account,  but  directed 
that  sale  papers  be  made  in  the  name  of  A.  & 
Co.,  explaining  that  be  used  the  firm  name  for 
convenience  in  shipping  and  handling  the  goods, 
he  was  an  agent  for  an  undisclosed  principal, 
within  the  rule  authorizing  either  such  an  agent 
or  the  principal  to  sue  subject  to  the  limitation 
that  if  the  principal  sues,  the  defendant  is  en- 
titled to  be  placed  in  the  same  position  at  the 
time  of  the  disclosure  of  the  principal  as  if  the 
agent  had  been  the  real  contracting  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  g  692.] 

4.  Save  —  Pboof  of  Agerct  —  Pabol  Evi- 
dence. 

In  an  action  by  the  agent  of  an  nndisclosed 

principal,  the  agency  may  be  .proved  by  parol. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  40,  Principal  and  Agent,  8  37.] 

6.  Replevin— Parties— Variance. 

Where  plaintiff  sued  in  replevin  to  recover 
certain  goods,  evidence  of  the  sale  contract, 
showing  the  sale  to  have  been  made  to  a  firm  to 
which  plaintiff  belonged,  was  not  a  variance 
under  the  rule  that  plaintiff  in  replevin  need 
only  show  a  right  to  possession  of  the  property 
at  the  issuance  of  the  writ,  and  not  an  absolute 
title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  {  63.] 

6.  Same. 

Where,  in  replevin,  plaintiff's  averment  of 
ownership  is  supported  by  proof  of  an  interest 
from  which  ownership  of  some  kind  can  be  in- 
ferred, there  is  no  variance. 

[Ed.  Note.— For  ennes  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  g  278.] 

7.  Pabtnekship  —  AcnoKB  —  Pasties  —  Re- 
PLBViN.  BY  Partner. 

The  possession  of  one  partner  being  the 
XKissession  of  all,  one  cannot  maintain  replevin 
against  another,  but  a  single  partner  nay  main- 
tain replevin  for  firm  property  from  a  third 
person,  his  recovery  being  in  right  of  the  firm. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnefship,  §  362!! 

8.  Appeal   and   Ebbob  —  Objections   Not 
Raised  at  Trial. 

An  objection  that  copies  of  certain  orders 
were  not  signed  by  the  brolcers  so  as  to  bind 
l>oth  parties  not  made  at  the  trial,  cannot  be 
made  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  K  1079-1120.] 

■9.  Evidence— WarrrEN    Instbuments— Sign- 
ing. 

Where  a  contract  of  sale  was  shown  to 
liave  been  executed  in  triplicate,  each  original 
being  signed  by  the  brokers,  one  being  given  to 


each  party  and  one  retained  by  the  brokers,  a 
fac  simile  of  all  three,  except  that  the  signature* 
were  omitted,  was  not  objectionable  when  of- 
fered in  evidence  because  not  signed  by  the  brok- 
ers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g  667.] 

10.  Pabties— Defect   of   Pabtibs— Waivbb— 
Plea  in  Abatement— Pleading  Oveb. 

A  variance  between  the  declaration  in  re- 
plevin by  A.  individually  and  the  contract  under 
which  plaintiff  claimed,  which  ran  to  A.  &  Co., 
was  waived  by  defendant's  failure  to  plead  in 
abatement  and  by  his  pleading  to  the  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  gg  167,  170.] 

11.  Same— SuBSTrrunoN — New  Pabties. 
Where  the  amendment  of  a  declaration  in 

replevin  would  have  subatitnted  snrviving  part- 
ners for  the  individual  plaintiff,  it  was  properly 
refused,  as  introducing  entirely  new  parties, 

12.  Appeal  and  Ebrob  —  Review  —  Discbe-   • 
TiON— Amendment  of  Pleadings. 

No  appeal  lies  from  the  refusal  of  the  trial 
judge  in  an  action  at  law  to  permit  the  amend- 
ment of  a  pleading. 

13.  Tbiai^Direction  of  Verdict. 

Material  evidence  for  plaintiff  having  t>een 
erroneously  excluded,  a  request  to  charge  that 
plaintiff  had  "offered"  no  evidence  legally  suffi- 
cient to  entitle  him  to  recover,  etc.,  In  the  form 
requested  was  erroneously  granted. 

14.  Replevin — Pbopertt — I>ebcription. 
Where  property  replevied  was  sufficiently 

described  in  the  writ,  bond,  and  declaration  so 
that  it  could  be  made  definite  by  extrinsic  proof, 
and  the  sheriff's  return  was  "Replevied  and  de- 
livered to  plaintiff,"  the  description  was  not 
objectionable  for  indefiniteness. 

15.  Same  —  Writ— Motion  to  Quash  — Deo- 
laration— Demubreb. 

Where  a  replevin  writ  is  defective  for  fail- 
ure to  snfSciently  describe  the  property,  the 
proper  remedy  is  a  motion  to  quash,  and  if  the 
same  defect  is  in  the  declaration,  the  objection 
should  be  raised  by  demurrer. 

Appeal  from  Cljscuit  Coart,  Harford  Coun- 
ty ;  Frank  I.  Duncan,  Judge. 

Replevin  by  James  W.  Anderson,  to  the  use 
of  Christian  Smith  and  others,  trading  as 
Smith,  Rouse  &  Webster,  against  John  H. 
Stewart  Judgment  for  defendant,  and  plain- 
tUC  appeals.    Reversed. 

Argued  before  BOTD,  C.  J.,  and  PEARCEJ, 
SCHMUCKEB,  BUBKB.  and  WOBTHINQ- 
TON,  JJ. 

F.  R.  Williams,  for  appellant  Harry  8. 
Carver  and  John  S.  Toung,  for  appellee. 

PEABCE,  J.  This  to  an  action  of  replevin 
Instituted  by  James  W.  Anderson  against 
John  H.  Stewart  to  obtain  possession  of  "fif- 
teen hundred  cases  of  three-pound  cans,  to- 
gether with  their  contents,  ca6es,  and  labels,** 
which  the  narr.  charges  the  defendant  took 
and  unjustly  detained  in  Harford  county. 
Subsequent  to  the  bringing  of  the  suit,  and 
before  plea  filed,  the  suit  was  duly  entered 
to  the  use  of  Christian  Smith,  Wlllard  G. 
Rouse,  and  R.  Harry  Webster,  copartners, 
trading  as  Smith,- Rouse  &  Webster.  The 
single  plea  filed  w&s  that  the  defendant  "did 
not  take,  the  goods  and  chatteis  mentioned 
in  the  schedule."  James  W.  Anderson  was 
a  resident  of  St  Louis,  Mo.,  and  the  equitable 
plaintiffs  and  the  defendant  were  all  real- 
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dents  of  Harford  coiiBty,  Md.  A  reslevln 
bond  In  the  penalty  of  $4,00Q  was  given  be- 
fore the  writ  Issued,  by  Christian  Smith, 
Willard  G.  Konse,  R.  Harry  Webster,  and 
John  6.  Ronae,  for  and  in  behalf  of  the  said 
James  W.  Anderson,  with  condition  as  re- 
quired by  law. 

At  the  trial  of  the  case,  R.  Harry  Webster 
testified  that  he  was  a  member  of  the  firm 
of  Smith,  Ronse  ft  Webster,  canned  goods 
brokers  in  Harford  county,  Md.,  dnrlng  the 
year  1804,  the  other  two  members  being  Chris- 
tian Smith  and  Willard  6-  Rouse,  and  that 
his  firm  daring  1903  and  1904  were  factors 
for  the  defendant,  John  H.  Stewart,  under 
written  contracts  for  each  year,  both  of  which 
were  similar,  and  were  produced  by  the  wit- 
ness, and  Identified,  and  the  execution  tliereof 
proven  by  him,  the  contract  for  1904  being 
as  follows: 

"No.  406.  Contract  for  Advances  and  Com- 
mission Sales  between  John  H.  Stewart, 
Packer,  and  Smith,  Rouse  &  Webster,  Fac- 
tors. Bel  Air,  Md.,  March  31, 1904.  Advanc- 
ed to  John  H.  Stewart,  Rocks,  Md.,  herein- 
after called  Packer,  by  Smith,  Rouse  &  Web- 
ster, commission  merchants,  Bel  Air,  Md., 
acting  as  factors  for  packer  In  bis  or  their 
business  of  packing  fruits  and  vegetables,  the 
following  supplies  and  materials  to  be  charg- 
ed at  the  prices  and  delivered  upon  the 
terms  herein  mentioned:  750  No.  2  cases  at  9 
cts.  each ;  8,090  No.  3  cases  at  11  cts.  each ; 
18,000  No.  2  tomato  cans  at  fl.50  per  hun- 
dred ;  72,000  Na  3  tomato  cans  at  $1.95  per 
hundred ;  sufficient  pounds  solder  at  li^t  cts. 
per  lb. ;  sufficient  labels  at  90  cents  per  thou- 
sand No.  3*8 ;  seed,  sufficient  tomato  at  $1.25. 
Packer's  option  of  Increasing  or  decreasing 
the  above  amount  to  the  quantity  needed  by 
him  at  his  factory  during  the  season  of  1904. 
Delivery:  F.  o.  b.  Baltimore,  Md.  Shipment 
to  be  made  as  follows,  subject,  nevertheless, 
to  any  strike,  fire,  or  other  unavoidable  casu- 
alty which  may  Interfere  with  our  obtaining 
shipment  from  manufacturers :  Last  half  of 
May. 

"Terms:  Packer  agrees  to  give  promissory 
note  payable  Nov.  26,  *04,  with  Interest  from 
May  1,  '04,  for  amount  of  materials  hereun- 
der, and  to  place  with  us  for  sale  his  or  their 
entire  pack  of  canned  goods,  and  to  allow  us 
five  per  cent.  (5  per  cent.)  commission  for  sell- 
ing the  same.  We  to  guarantee  the  payment 
of  all  goods  sold  by  us,  provided  same  are 
approved  and  accepted  by  purchasers,  and 
to  bill  all  goods  sold,  collect  the  proceeds, 
and  apply  same  to  any  Indebtedness  to  us  un- 
til same  is  paid  in  fall,  and  to  pay  balance 
to  packer  promptly  as  soon  as  returns  arc 
received.  And  it  Is  hereby  understood  and 
agreed  that  tbe  cans  and  other  materials 
bereln  mentioned,-  or  such  cans  or  other  ma- 
terials, supplies,  fertilizers,  or  cash  as  may  be 
at  any  time  hereafter  delivered  to  packer  by 
us,  are  advanced  by  us,  as  factors,  to  the 
packer  to  enable  packer  to  engage  In  the 
packing  business,  and  such  advances,  as  well 


as  any  cash  which  we  may  from  time  to 
time  advance  packer  for  the  purpose  of  his  or 
their  baslness,  are  made  only  because  of  our 
relation  to  the  packer  as  factors  and  on  ac- 
count of  our  rights  growing  out  of  this  re- 
lationship to  a  lien  upon  the  materials  ad- 
vanced as  well  as  the  manufactured  product, 
and  It  Is  therefore  understood  and  agreed 
that  the  Indebtedness  to  us  for  any  advances 
made  either  hereunder,  heretofore  or  here- 
after, shall  constitute  a  lien  upon  packer's 
pac&  of  canned  goods  and  the  proceeds  of  the 
sale  thereof,  whether  collected  by  us,  or  in 
process  of  collection,  and  also  upon  any  ma- 
terials or  canned  goods  that  packer  may  have 
left  over  after  the  packing  season,  and  as  an 
incident  to  such  relationship,  it  Is  understood 
that  we  are  entitled  to  full  title  to  and  pos- 
session of  the  manufactured  product  at  any 
time  we  may  demand.  And  as  a  condition  to 
and  as  a  part  of  the  consideration  of  the  con- 
tract between  us,  it  is  agreed  that  In  the 
event  of  the  death  of  the  packer  or  packer's 
failure  to  meet  bis  or  their  obligations  to  us 
as  they  mature,  or  packer  petitioning  or  being 
petitioned  against  In  bankruptcy  or  Insolven- 
cy, or  in  the  event  of  any  assignment  by 
packer  for  the  benefit  of  packer's  creditors, 
or  any  writ  of  execution,  levy,  or  attachment 
being  issued  against  packer,  packer  directs 
us  to  take  and  ship  said  goods,  either  for  sale 
or  storage,  and  when  sold  to  apply  the  pro- 
ceeds of  the  sale  of  them  as  hereinbefore 
mentioned,  and  packer  hereby  authorizes  any 
one  in  possession  of  said  goods  to  deliver 
them  to  us  upon  oiiT  request,  it  l>elng  the  in- 
tention of  this  agreement  that  in  any  of  the 
aforesaid  events  we  shall  have  the  exclusive 
right  to  the  possession  of  all  of  said  goods. 
"The  above  memorandum  of  advances  with 
the  terms  and  agreement  thereunder  is  ac- 
cepted and  agreed  to  by  each  of  us. 

"John  H.  Stewart,  Packer. 

"Smith,  Ronse  &  Webster,  Factors." 
That  during  the  canning  season  of  1904 
the  defendant,  John  H.  Stewart,  was  largely 
indebted  to  the  said  firm  for  advances,  and 
said  firm  sold  1,500  cases  of  No.  3  canned  to- 
matoes for  the  defendant  to  the  plaintiff 
on  two  separate  occasions — 600  cases  at  one 
time,  and  1,000  cases  at  another;  that  the 
contract  for  said  sales  was  made  in  tripli- 
cate, one  copy  of  which  went  to  the  plaintiff, 
one  to  the  defendant,  and  the  other  was  kept 
by  said  firm  as  brokers,  and  the  defendant 
returned  to  witness'  firm  his  warehouse  re- 
ceipt for  said  goods  to  J.  M.  Anderson  &  Co. ; 
that  the  plaintiff  was  well  known  personally 
to '  the  witness'  firm,  and  was  himself  In 
Harford  county  In  June,  1904,  looking  after 
the  purchase  of  canned. tomatoes;  that  said 
purdhase  was  made  on  plaintiff's  own  ac- 
count, but  when  the  contract  was  drawn 
plaintiff  directed  to  have  it  made  W  the  name 
of  J.  M.  Anderson  &  Co.,  the  plaintiff's  firm, 
which  he  used  for  his  convenience  in  shipping 
and  handling  said  goods ;  thst  said  contracts 
were  fac  similes  of  each  other,  aH  made  by 
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the  same  Impression,  and  were  separated 
by  being  torn  apart  on  perforated  lines; 
and  that  said  contracts  or  sales  tickets  were 
duly  signed  by  said  Smith,  Rouse  &  Webster, 
brokers,  but  that  the  copies  of  said  contracts 
or  sales  tickets  hereinafter  set  forth  are 
fac  similes  of  said  contracts  or  sales  tickets 
except  that  such  signatures  "are  omitted — 
witness  could  not  say  that  the  defendant 
was  Informed  with  reference  to  said  sale 
other  than  by  the  delivery  to  him  of  a 
copy  of  the  contract,  nor  can  he  say  that 
defendant  knew  that  the  purchase  had  been 
made  by  the  plaintiff  for  his  own  account 
or  that  the  defendant  knew  that  the  plaln- 
tltC  was  a  member  of  said  firm.  The  plain- 
tiff's firm  beside  himself  consisted  of  James 
M.  Anderson  and  Louie  A.  Anderson,  the 
former  of  .whom  has  died  since  this  suit 
was  brought,  leaving  the  plaintiff  and  said 
Louie  his  surviving  partners.  The  plaintiff 
then  offered  to  read  in  evidence  the  copy  of 
the  said  contracts  or  sales  tickets  In  the 
possession  of  witness'  firm,  which  are  as 
follows : 

"Rating.  No.   8,146. 

"Bel  Air,  Md.,  Sept.  2,  1004.  Sold  to  J. 
M.  Anderson  &  Co.,  St.  Louis,  Mo.  For  ac- 
count of  John  H'.  Stewart  500  cases  No. 
3  standard  tomatoes,  Stewart  brand  at  70c. 
Iter  doz.  Terms;  Cash,  less  1%%  In  ten 
days  from  date  of  invoice  which  is  to  be  dat- 
ed Sept  20.  Delivered  f.  o.  b.  Rocks,  Md., 
M.  &  P.  R.  R.  To  be  shipped  during  the 
month  of  October,  1904.  Swells  guaranteed 
for  six  months  from  date  of  Invoice.  All 
other  claims  must  be  reported  In  30  days 
from  date  of  Invoice.    ,  Brokers. 

"Accepted. 

"Rating.  No.    3,181. 

"Bel  Air,  Md.,  Sept  14,  1904.  Sold  to  J. 
M.  Anderson  &  Co.,  St  Louis,  Mo.  For  ac- 
count of  John  H.  Stewart  1,000  cases  No, 
3  standard  tomatoes,  Stewart  brand,  at  70c. 
per  doz.  Terms;  Cash,  less  l'/S%  In  ten  days 
from  date  of  Invoice  which  is  to  be  render- 
ed Oct.  5th.  Delivered  f.  o.  b.  Rocks,  Md., 
M.  &  P.  R.  R.  To  be  shipped  when  request- 
ed before  Jan.  1,  1903. 

"July  1,  1905.  Swells  guaranteed  for  six 
months  from  date  of  Invoice;  all  other 
claims  must  be  reported  In  30  days  from  date 
of  invoice.  Goods  to  be  held  free  of  storage 
until  Jan.  1,  1905.  Buyers  to  pay  Insurance 
after  Oct  16,  1904.    ,  Brokers." 

The  defendant  objected  to  this  offer  be- 
cause of  an  alleged  variance  between  said 
contract  and  the  declaration,  In  respect  of 
parties,  and  the  court  sustained  the  objec- 
tion, and  declined  to  permit  the  contract 
to  be  given  in  evidence,  and  the  first  excep- 
tion was  taken  to  this  ruling.  The  plaintiff 
thereupon  asked  leave  to  amend  the  writ  and 
declaration  by  introducing  Louie  A.  Ander- 
son as  an  additional  plaintiff,  and  describ- 
ing him  and  the  plaintiff,  as  surviving  James 
M.  Anderson,  formerly  partners,  trading  as 


J.  M.  Anderson  &  Ca,  to  wbirJi  amendment 
the  defendant  objected,  and  the  court  sus- 
tained the  objection  and  refused  to  allow 
the  amendment,  to  which  ruling  the  second 
exception  was  taken.  The  plaintiff  then 
stated  to  the  court  that,  though  he  had  other 
evidence.  It  would  all  be  affected  by  the 
court's  ruling,  and  It  was  therefore  not  offer- 
ed. The  defendant  then  asked  an  Instruction 
that  the  plaintiff  had  offered  no  evidence 
legally  sufacient  to  entitle  tbe  plaintiff  to 
recover,  and  their  verdict  must  be  in  favor 
of  defendant  for  the  return  of  the  property 
replevied,  1  cent  damages  and  costs,  which 
Instruction  the  court  gave,  and  the  plaintiff 
excepted  to  that  ruling,  which  constitutes 
the  third  exception.  Verdict  was  rendered 
accordingly,  and  Judgment  entered  on  the 
verdict  and  an  appeal  was  ordered  in  the 
following'  words:  "Mr.  Forwood,  clerlt. 
Please  enter  an  appeal  In  the  above-entitled 
case  to  the  Court  of  Appeals  of  Maryland. 
F.  R.  Williams,  S.  A  WUIiams,  Attorneys 
for  plaintiff." 

l^ere  was  a  motion  to  dismiss  the  appeal 
for  the  reason  that  It  was  taken,  as  alleged 
by  the  appellee,  by  the  plaintiff  James  W. 
Anderson,  who  at  the  time  the  appeal  was 
taken  had  no  hiterest  in  the  result  of  the 
suit  as  it  bad  been,  some  time  before  tbe 
trial,  entered  to  the  use  of  Smith,  Rouse  & 
Webster.  This  contention  is  based  upoa 
tbe  fact  that  in  signing  the  order  for  appeal, 
the  Messrs.  WUlIams  signed  as  attorneys  for 
the  plaintiff  (singular)  Instead  of  for  the 
plaintiffs  (plural),  and  the  appellee  draws 
from  this  tbe  arbitrary  conclusion  that  tbe 
purpose  was  to  appeal  for  Anderson  only, 
and  not  for  the  equitable  plaintiffs,  and  In 
support  of  this  motion  we  are  referred  to 
Patterson  v.  Oelston,  23  Md.  446,  and  Tray- 
hem  V.  Nat  Mech.  Bank,  67  Md.  696.  In 
the  former  case  It  was  held,  as  we  think 
correctly,  "that  every  appellant  must  appear 
to  be  aggrieved  by  the  Judgment  complained 
of,  in  order  to  be  heard  on  his  appeal ;  and, 
ordinarily,  no  one  can  properly  be  said  to 
be  aggrieved  by  a  Judgment  unless  It  be  ren- 
dered upon  a  matter  in  which  he  has  some 
interest  or  right  of  property."  That  was 
an  appeal  from  a  decision  of  the  Ckymmis- 
sloner  of  tbe  Land  Office,  and  it  was  held 
that  this  rule  was  not  applicable  to  cases 
arising  on  application  for  patents.  In  the 
latter  case,  the  appeal  was  from  an  order 
ratifying  an  auditor's  account  Before  the 
order  of  ratification,  the  appellant  Mrs. 
Trayhem,  bad  entered  all  her  interest  in  tbe 
cause  to  tbe  use  of  her  solicitor,  but  it  ap- 
peared that  this  was  done  to  secure  his  fee 
in  the  matter,  and  this  was  held  sufficient 
to  show  that  Mrs.  Trayhern  had  an  equit- 
able Interest  which  justified  her  appeal. 
Here  the  bond  was  given  by  tbe  equitable 
plaintiffs  In  behalf  of  the  legal  plaintiff, 
James  W.  Anderson,  and  this  is  sufficient 
to  create  a  presumption  that  the  entry  to 
their  use  was  to  protect  them  in  that  matter. 
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and  that  And«non  still  retained  an  interest 
tbat  Jastified  an  appeal  by  him.  This  Is 
upon  the  theory  that  the  appeal  was  de- 
signed to  be  talcen  by  him  only.  Bnt  we  are 
.of  opinion  that  this  appeal  should  be  treated 
as  taken  for  all  the  parties  both  legal  and 
equitable.  In  Newcomer  and  Wife  t.  Kean, 
67  Md.  121,  there  was  a  Judgment  In  an  ac- 
tion for  slander  of  Newcomer's  wife.  The 
declaration  concluded  to  the  damage  of  the 
plaintlfT  (Singular).  The  verdict  was  for  the 
plaintiffs,  and  the  defendant  moved  in  ar- 
rest of  Judgment  on  the  ground  that  the 
damages  must  be  claimed  for  both  plaintiffs, 
they  being  husband  and  wife,  and  the  lower 
court  BO  held,  and  arrested  the  Judgment. 
On  appeal,  this  court,  while  agreeing  with 
the  view  of  the  lower  court  as  to  the  law, 
beld  tbat  the  word  "plaintiff,"  instead  of 
"plaintiffs,"  was  a  "mere  clerical  misprision 
in  the  pleader,  the  omission  of  a  letter  's.' 
That  the  case  was  tried  on  its  merits  before 
a  Jury,  and  every  legal  Intendment  ought 
to  be  made  in  support  of  the  verdict."  We 
think  that  the  reason  of  that  decision  is 
applicable  to  the  present  case,  and  that  the 
motion  to  dismiss  should  not  prevail. 

The  first  and  second  exceptions  here  go 
to  the  vital  points  in  the  case,  for  if  there 
was  error  in  the  first  exception  there  was 
necessarily  error  in  withdrawing  the  case 
from  the  Jury. 

The  first  exception  raises  two  questions: 
(a)  Was  there  a  fatal  variance;  and  (b) 
if  so,  was  it  waived  by  pleading  in  bar? 

(a)  The  testimony  of  Mr.  Webster  is  ex- 
plicit that  the  purchase  of  the  1,500  cases 
of  canned  tomatoes  was  made  by  James  W. 
Anderson  In  person  and  for  his  individual 
account,  and  that  when  the  contract  was 
drawn  he  directed  it  to  be  made  In  the  name 
of  3.  M.  Anderson  &  Co.,  explaining  that  he 
used  the  firm  name  for  convenience  In  ship- 
ping and  handling  the  goods.  He  was  there- 
fore, as  to  Stewart,  an  undisclosed  prin- 
cipal. It  is  too  well  settled  to  be  disputed 
tbat  where  a  contract,  not  under  seal,  is 
made  with  an  agent  In  his  own  name  for 
an  undisclosed  principal  either  the  agent 
or  his  principal  may  sue  upon  it,  the  only 
limitation  upon  this  doctrine  being  that.  If 
the  principal  sues  upon  a  contract  thus  made 
with  an  agent  in  the  name  of  the  latter,  the 
defendant  is  entitled  to  be  placed  in  the  same 
position  at  the  time  of  the  disclosure  of 
the  principal  as  if  the  agent  had  been  the 
real  contracting  party.  Oelrlchs  &  Iiurman 
V.  Ford,  21  Md.  507;  Bait  Coal  &  Tar  Co. 
V.  Fletcher  &  Mtirdock,  61  Md.  295;  Ford  v. 
Williams,  21  How.  (TJ.  S.)  287,  16  U  Ed.  36. 
In  such  case  the  agency  may  be  proved  by 
parol  evidence.  Higdon  v.  Thomas,  1  H.  & 
G.  139.  But  if  there  were  no  evidence  to 
show  that  James  W.  Anderson  was  the  real 
contracting  party,  we  do  not  think  there 
would  be  a  fatal  variance.  In  most  Juris- 
dictions, and  certainly  In  Maryland,  It  Is 
not  necessary  that  a  plaintiff  in   replevin 


should  show  absolute  title  to  the  property. 
Lamotte  v.  Wisner,  51  Md.  548.  In  this 
state  the  Issue  Is  the  right  of  possession  at 
the  time  of  the  Issuing  of  the  writ,  and  not 
the  absolute  title  to  the  property  for  all 
time.  Cumberland  Coal  &  Iron  Co.  y.  Tllgh- 
man,  13  Md.  83.  "Under  particular  circum- 
stances. In  some  cases,  a  single  partner  may 
sue  in  replevin  in  his  own  name,  especially 
where  he  is  entitled  to  possession  himself." 
18  Enc.  PI.  &  Pr.  508-9.  Where  averment  of 
ownership  Is  supported  by  proof  of  an  in- 
terest from  which  ownership  of  some  kind 
can  be  Inferred,  there  is  no  fatal  variance. 
22  EJnc.  PI.  &  Pr.  604.  Cook  v.  Champlaln 
Trans.  Co.,  1  Denio  (N.  Y.)  99.  The  posses- 
sion of  one  partner  is  the  possession  of  all; 
and  it  is  this  principle  which  forbids  that 
one  partner  or  tenant  in  common  should 
maintain  replevin  against  another.  Where  a 
single  partner  recovers  in  replevin  firm  prop-' 
erty  from  a  third  person,  his  recovery  is  in 
right  of  the  firm,  and  is  the  recovery  of  the 
firm.  His  possession  before  the  wrongful 
taking  was  the  possession  of  the  firm,  and' 
his  possession,  after  recovery  and  delivery 
of  the  property,  is  still  the  possession  of  the 
firm.  The  title  is  never  put  In  Issue  at  any 
time,  and  is  In  no  manner  affected  in  such 
case.  A  case  in  point  is  Bostlck  v.  Brlt- 
tain,  25  Ark.  482,  successfully  argued  on  ap- 
peal by  the  late  Attorney  General  Garland. 
The  action  was  replevin  by  Bostlck  individ- 
ually against  Brlttaln  for  16  bales  of  cot- 
ton. Bostlck  was  a  member  of  the  firm  of 
Bostlck  &  Pennewit.  The  trial '  court  in- 
structed the  jury  that  plaintiff  must  prove 
be  was  entitled  to  possession  as  bis  Individ- 
ual property;  also,  that  if  they  believed 
from  the  evidence  that  the  cotton  was  the 
property  of  Bostlck  &  Pennewit,  and  not 
the  Individual  property  of  Bostlck,  they  must 
find  for  defendant.  This  was  held  error, 
the  court  saying:  "If  It  be  true  that  the 
firm  had  the  general  property  in  the  cotton, 
yet  Bostlck's  interest  and  right  of  posses- 
sion, as  clearly  shown  by  the  evidence  of 
May  and  Neal,  entitled  him  to  maintain 
replevin  under  our  statute."  In  Smith  v. 
Wood,  31  Md.  293,  replevin  was  brought  by 
the  appellee  in  bis  own  right.  The  Judgment 
was  reversed  In  this  court  for  error  not 
necessary  to  advert  to  In  this  case,  but  the 
court,  on  pages  286  and  299  of  31  Md.,  dis- 
tinguishing between  actions  In  tort  and  ac- 
tions in  contract,  said:  "The  first  prayer  of  de- 
fendant, in  the  twenty-third  exception,  pre- 
sents the  question  whether  the  plaintiff  can 
recover  in  this  action  property  to  the  posses- 
sion of  which  he  may  be  entitled,  as  sur- 
viving partner,  without  having  declared  as 
such.  The  only  authority  referred  to  by 
the  appellant's  counsel  on  this  point  (1  Chit- 
ty's  Pleading,  19)  is  In  reference  to  actions 
on  contract.  In  actions  of  that  sort  it  is  nec- 
essary to  declare  as  surviving  partner.  The 
reason  of  the  rule  Is,  as  argued  by  the  coun- 
sel for  the  appellee  'a  supposed  variance  be- 
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tween  tlie  craatract  proved,  and  the  contract 
laid.'  1  Sannder's  R^.  (6th  Ed.)  291,  L  This 
rule  does  not  apply  to  the  present  action.  It 
Is  not  founded  upon  contract,  but  is  an  ac- 
tion of  tort  The  question  here  InTolved  is 
the  right  of  possession.  The  proof  of  the 
right  of  possession  .Is  suflSclent  to  enable  the 
plaintiff  to  recover  under  the  allegation  In 
his  declaration,  and  the  quo  mode  of  that 
right  cannot  be  held  to  be  a  variance.  We 
therefore  think  the  prayer  was  properly  re- 
jected." The  case  of  Wright  v.  Gilbert,  51 
Md.  150^  cited  by  the  appellee  here,  was  a 
case  In  contract,  and  therefore  is  not  in 
conflict  with  Smith  v.  Wood.  Upon  these 
authorities  we  think  there  was  no  variance, 
and  there  was  therefore  error  In  rejecting 
the  sales  tickets  offered  in  evidence. 

(a)  It  will  be  observed  that  the  only  ob- 
jection to  them  was  the  alleged  variance  in 
respect  of  parties.  Something  was  said  in 
the  appellee's  brief  about  the  copies  offered 
not  being  signed  by  the  brokers  so  as  to  bind 
both  parties.  This  objection  not  being  made 
below  could  not  be  iQade  here.  But  it  is 
clear  from  the  evidence  that  the  contract 
of  purchase  was  executed  In  triplicate,  and 
that  each  original  was  signed  by  the  brok- 
ers, one  being  given  to  each  party,  and  one 
being  retained  by  the  brokers,  and  that  the 
paper  offered  in  evidence  was  a  fac  simile 
of  all  tbree  except  that  the  signature  was 
omitted.  This  objection  therefore,  if  made 
below,  would  not  have  availed. 

(b)  But  even  If  there  were  held  to  be  a 
variance  in  this  case,  it  would,  upon  the  au- 
thority of  Brown  v.  Ravenscraft,  88  Md.  216, 
44  Atl.  170,  be  waived  by  failing  to  plead  in 
abatement,  and  pleading  over  to  the  merits. 
In  that  case  we  adopted  the  reasoning  and 
results  of  the  decision  In  Wright  v.  Bennett, 
3  Barb.  (N.  Y.)  451,  where  it  was  said:  "The 
plaintiff,  as  one  of  the  joint  owners  of  the 
property,  is  entitled  to  the  possession  as 
against  a  stranger,  in  which  position  the  de- 
fendant stands,  as  he  does  not  connect  him- 
self with  the  title  of  the  other  owners,  who 
have  been  omitted  as  plaintiffs,  and  there  is 
great  propriety  In  holding  him  to  his  plea 
In  abatement,  If  he  desires  to  avail  himself 
of  that  omission,  and  the  bare  fact  that  the 
plaintiff  with  others,  and  not  alone,  owns  the 
property  is  no  bar,  either  under  the  plea  of 
non  detinet,  or  when  specially  pleaded,  though 
It  would  be  proper  matter  for  plea  in  abate- 
ment" 

As  to  the  second  exception,  we  are  of  opin- 
ion that  the  proposed  amendment  would 
have  introduced  entire  new  parties,  as  it 
would  have  substituted  surviving  partners 
for  an  Individual,  and  the  ruling  was  there- 
fore correct  But  apart  from  this,  the 
amendment  of  a  pleading  in  an  action  at 
law  is  a  matter  within  the  discretion  of  the 
trial  Judge,  from  whose  action  In  this  re- 
spect no  appeal  will  He.  Heam  v.  Quillen, 
94  Md.   30,  50  Atl.  402. 

As  to  the  third  exception:    Having  held 


that  the  evidence  offered  under  the  first- 
exception  should  have  been  admitted,  it  fol- 
lows that  the  defendant's  prayer,  In  the  form 
offered,  was  erroneously  granted.  Under 
the  ruling  on  the  first  exception,  there  was 
no  evidence  actually  In  legally  sufllclent  to 
entitle  the  plaintiff  to  recover,  and,  if  so 
framed,  the  prayer  wonid  have  been  techni- 
cally correct  under  the  previous  rulings. 
But  the  prayer  went  further,  and  asserted 
that  no  such  evidence  had  been  offered.  At 
the  oral  argument  the  appellee  contended 
that  the  description  of  the  property  in  the 
writ  bond,  and  declaration  was  too  indefi- 
nite. It  Is  not  perceived  how  that  question 
arises  here.  The  writ  Is  not  set  out  in  the 
record,  but  if  that  was  defective,  the  proper 
procedure  would  seem  to  have  been  a  motion 
to  quash  the  writ;  if  the  defect  was  in  the 
declaration,  the  objection  should  have  been 
made  by  demurrer.  The  general  rule  is  that 
a  description  which  can  be'  made  definite  Is 
good.  Oobbey  on  Replevin,  |  547.  "Although 
the  description  Is  indefinite.  If  the  property 
can  be  pointed  out  it  Is  sufficient  It  need 
not  be  so  definite  that  the  sheriff  can  find 
the  property  without  aid."  Id.  {  647;  Warner 
V.  Aughenbaugb,  IS  S.  &  B.  (Pa.)  11;  Lea 
T.  Terry,  15  La.  Ann.  159. 

In  the  present  case  the  sheriff's  return, 
"Replevied  and  delivered  to  plaintiff,"  raises 
at  least  a  presumption  that  he  was  able  to 
locate  and  identify  the  property  described 
in  the  writ  and  the  burden  Is  upon  the  de- 
fendant to  show  that  the  property  replevied 
Is  not  the  same  which  the  plaintiff  Intended 
should  be  replevied. 

The  question  of  the  effect  of  the  proposed 
amendment  upon  the  bond,  it  is  not  neces- 
sary to  consider,  as  we  have  said  the  re- 
fusal to  allow  the  amendment  is  not  the 
subject  of  review.  If  it  were,  the  case  of 
Jamison  ▼.  Oapron,  95  Pa.  19,  would  be 
found  interesting  and  Instructive  upon  that 
question. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant al>ove  and  below,  and  new  trial 
awarded. 

(108  Md.  285) 

SEABOARD  AIR  LTNH  BT.  CO.  v.  PHI1> 
LIPS. 

(Court  of  Appeals  <rf  Maryland.    June  24. 1903.) 

1.  Cabbhsrs—Cabbiaqb  of  Goods— "Conveb- 
eioij"— Deliveby  to  Wbonq  Pebson. 

A  delivery  of  goods  by  a  narrler  or  ware- 
houseman to  the  wrong  person  constitatea  a 
conversion  for  which  an  action  of  trover  will 
lie. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dik. 
vol.  0,  Carriers,  t  357. 

For  other  deiiuitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1562-1569;   vol.  8,  p.  7618.] 

2.  Teoveb  and  Oowvebsion— Dbpknbbs— Rg- 
TtJBN  OF  Goods. 

An  offer  to  retnm  or  an  actual  return  of 
converted  goods  will  not  afCord  a  good  defense 
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to  trover  for  tbeir  conTersioo,  but  If  the  goods 
have  been  returned  to  and  received  b^  the  owner 
that  fact  may  be  shown  in  mitigation  of  dam- 
ages. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  H  153,  277.] 

8.  Saws— MEABrBB  or  Daicaoes. 

The  measnre  of  damages,  as  a  general  mle, 
for  conversion  is  the  value  of  the  converted 
goods  at  the  time  of  conversion  with  interest 
to  the  verdict. 

TEA.  Note. — For  cases  in  point,  see  Cent  Dig. 
T«d.  47,  Trover  and  Convermon,  §|  260-272.] 

4.  Cabbikbs  —  CabbI AOE  or  Ooods— Acnon 

rOB  CONVKBSIOH— PSAYBBS. 

A  prayer,  in  an  action  against  a  carrier  for 
conversion  of  goods  shippedi;  that  if  the  jury 
found  for  plaintiff  to  allow  the  value  of  the 
goods  shipped  at  the  time  of  conversion  with 
interest  io  the  jury's  discretion,  was  defective 
in  tliat  it  ignored  evidence  tending  to  show  ttiat 
the  carrier,  in  response  to  plaintiff's  demand  for 
a  return  of  the  goods,  had  them  retransported 
and  tendered  them  to  plaintiff  in  substantially 
the  same  condition  in  which  it  had  received 
them,  and  had  thereafter  held  them  subject  to 
plaintiFs  order,  for  if  the  jury  believed  such 
evidence,  and  regarded  ttie  time  at  which  the 
tender  was  made  as  a  reasonable  one,  it  should 
have  been  considered  by  them  in  mitigation  of 
damages. 
6.  Bamb— Cassiage  of  Goods— OONVKB810K— 

Dbuvzkt  WiTHotrr  Subbendbb  ot  Bux  or 

IjAdino. 


A  delivery  of  goods  by  a  carrier,  shipped 
by  consignor  to  himslf  as  consignee,  in  violation 
of  the  express  terms  of  the  bill  of  lading  that 


the  goods  were  not  to  be  delivered  without  its 
surrender  properly  indorsed,  was  a  conversion 
of  the  goods. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriera,  ii  310,  311,  SIS.] 

6.  SaUB— QtnCBTIONB   FOB   JCBT. 

Where  goods  .ordered  reshipped  by  a  seller 
to  himself  aid  not  arrive  until  nearly  three 
months  after  the  date  of  the  waybill,  though 
the  seller  had  been  informed  that  the  goods 
would  arrive  in  three  or  four  days,  it  was  not 
proper  to  leave  it  to  the  jury  to  find  that  the 
goods  had  arrived  in  due  course. 

7.  TKIAI,  —  iNSTBUCnOHB  —  lONOBINO    BVI- 
DKNCK. 

An  offered  prayer,  in  an  action  against  a 
carrier  for  conversion  of  goods  shipped,  that 
if  plaintiff,  with  knowledge  that  the  carrier  had 
made  a  delivery  of  the  goods  to  the  buyer,  di- 
rected the  carrier  to  resbip  the  goods,  and  if 
the  carrier  did  reship  the  goods  and  the  same 
were  returned  in  due  course  and  plaintiff  given 
notice  thereof,  that  it  became  plaintiff's  duty 
to  accept  the  goods,  and  the  verdict  must  be 
for  the  carrier,  was  defective,  where  it  ignored 
evidence  tending  to  prove  that  direction  for 
reshipment  was  made  after  plaintiff  had  been 
assured  by  the  carrier  that  the  goods  had  never 
lieen  delivered  to  the  buyer,  but  were  safe  and 
intact  in  the  carrier's  hands. 

rSd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  K  613-623.J 

&   CaBBIERS  —  OONVEBBION    OF    GOODS- PBE- 
8UHFTI0N8  ARD  BTTBDEN  OF  PBOOF. 

In  an  action  a^inst  a  carrier  for  conversion 
of  goods  shipped,  it  was  not  incumbent  on  the 
owner  to  prove  that  goods  tendered  him  by  the 
carrier  were  not  those  which  he  had  shipped, 
but  it  was  inctimhent  on  the  carrier,  if  it  de- 
sired to  show  a  retnm  in  mitigation  of  dam- 
ages, to  prove  both  the  identity  and  unimpaired 
condition  of  the  goods. 
9.  Saus  —  Acts  CoNSTirtmrrQ  Deliveby  — 

DELtVEBT   TO  CABBIEB. 

Where  goods  were  sold  on  condition  that 
they  were  not  to  be  delivered  to  the  buyers 
antil  payment  of  an  installment  on  the  price 


and  were  shipped  to  the  seller's  own  order  on 
condition  that  they  were  not  to  be  delivered  ex- 
cept on  surrender  of  the  bill  of  lading  properly 
indorsed,  the  buyers  were  not  entitled  to  de- 
livery of  the  goods,  as  such,  without  surrender 
of  the  bill  of  lading  properly  indorsed,  on  their 
depositing  with  the  carrier  a  certified  check 
for  the  amount  of  the  installment  on  tlie  price 
and  promising  either  to  return  the  ^oods,  if  de- 
manded, or  to  stand  good  for  any  difficulty  that 
might  arise  from  the  delivery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {{  877-S80.] 

IQ,  TBZAI/— InSTBUCTIONB— MODIFIOATIOIT.    ' 

An  offered  prayer,  in  an  action  against  a 
carrier  for  conversion  of  goods  shippe<l,  that 
if  the  carrier  delivered  the  goods  to  the  buyer, 
and  thereafter,  and  before  any  of  the  goods  had 
been  used  or  injored,  they  were  repacked  in  the 
original  cases  and  returned  to  the  carrier,  and 
the  seller  knew  that  the  goods  had  been  so  de- 
livered, and  thereafter  directed  t)ie  carrier  to 
return  the  goods  to  him  and  the  carrier  caused 
the  goods  to  be  returned,  it  was  the  seller's 
duty  to  ascertain  by  inspection  whether  tha 
goods  so  returned  were  the  goods  he  Iiad  direct- 
ed to  be  returned,  and,  if  so,  to  accept  the  same, 
and  that  if  an  opportunity  was  given  him  to 
iiLspect  the  goods  and  he  failed  to  do  so  he  could 
not  recover,  which  was  defective  in  that  it  as- 
sumed that  the  goods  were  returned  witbln  a 
reasonable  time,  and  in  that  it  was  predicated 
on  the  hypothesis  that  a  return  of  the  goods 
would  destroy  the  right  of  recovery  instead  of 
bein;?  in  mitigation  of  damages  only,  was  not 
cured  b:^  a  modification  of  the  court  which  mere- 
ly r^uired  a  further  finding  by  the  jury  that 
at  the  time  the  opportunity  for  inspection  was 
offered  and-  oontinnonsly  thereafter  the  goods 
were  held  by  the  carrier  subject  to  the  seller'a 
order. 

11.  Sauk— Mattebb  of  Evidekcb. 

In  an  action  against  a  carrier  for 'conversion 
of  goods  shipped,  there  was  no  error  in  granting 
an  offered  prayer  modified  so  as  to  read  that 
all  matters  of  opinion  as  to  liability  of  the 
carrier  expressed  in  correspondence  introduced 
in  evidence  were  to  be  excluded  and  disregard- 
ed by  the  jury  as  such  matters  of  opinion  did 
not  constitate  evidence  of  or  proof  of  the  is- 
sues between  the  parties. 

12.  Cabbiebs  — CoNVEBSion  of  Goods— Evi- 
dence—Adhi88ibii.itt. 

In  an  action  against  a  carrier  for  conver- 
sion of  goods  shipped,  it  was  not  error  to  admit 
in  evidence  a  series  of  letters  and  teiegrams 
which  passed  between  defendant  carrier  and  an- 
other, who  jointly  issued  the  bill  of  lading, 
touching  the  handling  and  movement  of  the 
goods  while  in  the  pos-^ession  of  one  or  the  other 
of  the  carriers,  for  while  in  a  certain  sense  res 
inter  alios  it  related  to  the  transaction  which 
formed  the  basis  of  the  action,  and  tended  to 
throw  light  on  its  true  character,  and  might  be 
regarded  as  constituting  part  of  the  res  gestee. 

13.  Evidence— Best  and  Secondabt— Foun- 
dation FOB  Secondabt  Evidbhoe. 

A  copy  of  parol  testimony  to  show  the  con- 
tents of  a  letter  is  inadmissible  where  there  is 
no  evidence  tending  to  show  the  loss  or  destruc- 
tion of  the  letter  itself  or  any  effort  to  secure 
its  production. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  |{  605-637.] 

Appeal  frotn  Superior  Court  of  Baltimore 
City :  Alfred  S.  Nlles,  Judge. 

Action  by  Samuel  Fbilllps  against  the  Sea- 
board Air  Line  Railway  Company  for  a  con- 
version of  goods  shipped.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Beversed,  and 
new  trial  awarded. 
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TO  ATLANTIO  BEPORTSB. 


(Md. 


Plaintiff  offered  the  following  prayer: 

"The  Jury  are  Instructed  that  If  the  Jury 
fliid  for  the  plaintiff,  then,  in  assessing  dam- 
ages, they  may  allow  the  plaintiff  the  value  of 
the  goods  shipped  to  Atlanta  (as  descrit>ed  In 
the  testimony)  on  the  twenty-seventh  of  Oc- 
tober, 1905;  with  interest  in  the  discretion  of 
the  Jury,  from  that  date  to  the  date  of  their 
verdict"    Granted. 

And  the  defoidant  offered  the  seven  follow- 
ing prayers: 

"(1)  The  defendant  prays  the  court  to  in- 
struct the  Jury  that  the  plaintlfl  has  offered 
so  evidence  legally  sufficient  under  the  plead- 
ings In  this  case  to  entitle  him  to  recover,  and 
their  verdict  must  be  for  the  defendant." 
Refused. 

"(2)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  if  they  shall  find  that  the 
plaintiff  with  knowledge  of  the  fact  that  the 
defendant  had  made  a  delivery  of  the  goods 
mentioned  in  the  declaration  to  Ii.  Pfelffer  at 
Atlanta,  Georgia,  ordered  and  directed  the  de- 
fendant to  ship  the  said  goods  to  him  at  Bal- 
timore, Maryland,  and  shall  further  find  that 
the  defendant  did  in  fact  act  upon  such  In- 
structions, and  ship  or  cause  to  be  shipped  to 
the  plaintiff  at  Baltimore,  Maryland,  the 
said  goods,  and  shall  farther  find  that  the 
said  goods  did  In  fact  reach  Baltimore  In  dne 
coarse,  and  that  the  plaintiff  received  due  no- 
tice thereof,  that  then  and  thereupon  It  be- 
came the  duty  of  the  plaintiff  to  accept  said 
goods  so  Bhli^)ed  to  him,  and  under  the  plead- 
ings In  this  case  their  verdict  must  be  for  the 
defendant,  as  there  is  no  evidence  to  show 
that  the  goods  so  shipped  were  not  the  Iden- 
tical goods  ordered  to  be  shipped  by  the  plain- 
tiff."   Refused. 

"(3)  The  defendant  prays  the  court  to  in- 
struct the  Jury  that  if  they  shall  find  that  the 
defendant  on  or  about  the  27th  day  of  Octo- 
ber, 1906,  at  the  city  of  Atlanta,  Georgia,  de- 
livered to  L.  Pfelffer  &  Company,  to  whom  the 
same  had  been  sold,  the  goods  mentioned  in 
the  declaration,  and  that  thereafter  at  the  re- 
quest of  the  defendant,  and  before  any  of  said 
goods  had  been  used  or  otherwise  Injured,  the 
said  goods  were  all  repacked  in  the  original 
cases  and  returned  to  the  defendant,  and  shall 
further  find  that  the  plaintiff  had  knowledge 
that  the  goods  had  been  so  delivered  by  the 
defendant,  and  that  thereafter  the  plaintiff 
through  bis  attorney  directed  and  ordered  the 
defendant  to  return  said  goods  to  the  plain- 
tiff at  the  city  of  Baltimore,  and  shall  further 
find  that  acting  and  relying  upon  the  orders 
so  given  the  d<efendant  did  in  fact  cause  the 
said  goods  to  be  returned  to  the  city  of  Balti- 
more, and  shall  further  find  that  the  plaintiff 
received  due  notice  of  the  arrival  of  said 
goods  at  the  city  of  Baltimore,  and  in  re- 
sponse to  such  notice  visited  the  wharf  of  the 
Baltimore  Steam  Packet  Company,  but  did 
not  inspect  or  examine  said  goods  other  than 
the  outside  of  the  cases  In  which  they  were 
packed,  and  thereupon  refused  to  accept  or 


receive  the  same;  and  If  they  shall  farther 
find  from  the  evidence  in  this  case  that  an 
opportunity  was  given  to  the  plaintiff  to  In- 
spect said  cases  in  order  to  ascertain  whether 
they  were,  in  fact,  his  goods  or  not,  and  he 
failed  and  refused  so  to  do  that — ^then,  under 
the  pleadings  In  this  case,  their  verdict  must 
be  for  the  defendant"    Refused. 

"(4)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  If  they  shall  find  that 
the  defendant  on  or  about  the  27th  day  of  Oc- 
tober, 1905,  at  the  city  of  Atlanta,  Georgia, 
delivered  to  L.  Pfelffer  &  Company,  to  whom 
the  same  had  been  sold,  the  goods  mentioned 
In  the  declaration,  and  that  Immediately 
thereafter  at  the  request  of  the  defendant, 
and  before  any  of  said  goods  had  been  used 
or  otherwise  injured,  the  said  goods  were  all 
repacked  In  the  original  cases  and  returned 
to  the  defendant  and  shall  further  find  that 
the  plaintiff  had  Icnowledge  that  the  goods 
had  been  so  delivered  by  the  defendant  and 
that  thereafter,  with  said  Icnowledge,  the 
plaintiff  through  his  attorney  directed  and 
ordered  the  defendant  to  return  said  goods  to 
the  plaintiff  at  the  city  of  Baltimore,  and 
shaU  further  find  that  acting  and  relying  up- 
on the  order  so  given  the  defendant  did  In 
fact  cause  the  said  goods  to  be  returned  to 
the  city  of  Baltimore,  and  shall  further  find 
that  the  plaintiff  received  due  notice  of  the 
arrival  of  said  goods  at  the  city  of  Baltimore, 
and  In  response  thereto  visited  the  wharf  of 
the  Baltimore  Steam  Packet  Company,  and 
saw  the  cases  in  which  said  goods  were  pack- 
ed, that  it  then  and  thereupon  became  the  du- 
ty of  said  plaintiff  to  Inspect  said  goods,  and 
If  be  found  to  be  all  the  goods  sued  for  la 
this  cause  to  accept  the  same,  and  If  they 
shall  further  find  from  the  evldraice  In  this 
case  that  an  opportunity  'was  given  to  the 
plaintiff  to  Inspect  said*  cases  in  order  to  as- 
certain whether  they  were  in  fact  his  goods 
or  not,  and  he  failed  and  refused  so  to  do, 
that  then,  under  the  pleadings  in  this  case, 
their  verdict  must  be  for  the  defendant"  Re- 
fused. 

"(5)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  If  they  shall  find  that  the 
defendant  on  or  about  the  27th  day.  of  Octo- 
ber, 1905,  at  the  city  of  Atlanta,  Georgia,  de- 
livered to  L.  Pfelffer  &  Company  the  goods 
mentioned  In  the  declaration,  and  that  there- 
after at  the  request  of  the  defendant  and  be- 
fore any  of  said  goods  had  been  used  or 
otherwise  Injured,  the  said  goods  were  all 
repacked  in  the  original  cases  and  returned 
to  the  defendant  and  shall  further  find  that 
the  plaintiff  had  knowledge  that  the  goods 
had  been  so  delivered  by  the  defendant  and 
that  thereafter,  with  said  knowledge,  the 
plaintiff  through  his  attorney  directed  and  or- 
dered the  defendant  to  return  said  goods  to 
the  plaintiff  at  the  city  of  Baltimore,  and 
shall  further  find  that,  acting  and  relying  up- 
on the  order  so  given,  the  defendant  did  tn 
fact  cause  the  said  goods  to  be  returned  to  tho 
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city  of  Baltimore,  and  shall  further  find  tbat 
the  plaintiff  received  due  notice  of  the  ar- 
rival of  said  goods  at  the  city  of  Baltimore, 
and  visited  the  wharf  of  the  Baltimore  Steam 
Packet  Company,  and  saw  the  cases  in  which 
the  said  goods  were  packed,  that  then  and 
thereupon  it  became  the  duty  of  the  plain- 
tiff to  ascertain  by  inspection  whether  the 
said  goods  so  returned  were  in  fact  the  g^oods' 
that  he  had  through,  his  attorney  ordered)  and 
directed  to  be  returned  to  him,  and,  if  so,  to 
accept  the  same,  and  if  they  shall  further  find 
from  the  evidence  In  this  case  that  an  oppor- 
tunity was  given  to  the  plaintiff  to  inspect 
said  cases  in  order  to  ascertain  whether  they 
were  In  fact  his  goods  or  not,  and  he  failed 
and  refused  so  to  do,  that  then,  under  the 
pleadings  in  this  case^  their  verdict  must  be 
for  the  defendant" 

"(6)  The  defendant  prays  the  court  to  in- 
struct the  Jury  that  as  matter  of  law  under 
the  terms  of  the  bill  of  lading  at  the  time  the 
delivery  to  L.  Pfeiffer  &  Son  was  made  that 
the  defendant  had  ceased  to  hold  the  two  cas- 
es in  question  as  carrier,  but  held  them  as  an 
ordinary  warehouseman."    Refused. 

"(7)  The  defendant  prays  the  court  to  In- 
struct the  jury  that  all  matters  of  opinion  ex- 
pressed In  the  correspondence  Introduced  in 
evidence  are  to  be  excluded  and  disregarded 
by  them,  as  such  matters  of  opinion  do  not 
constitute  evidence  of  or  proof  of  the  issue 
between  the  partlee." 

And  the  court  modified  the  defendant's  fifth 
and  seventh  prayers,  and,  as  modified,  grant- 
ed tliem  as  follows: 

"(6)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  if  they  shall  find  that  the 
defendant  on  or  about  the  27th  day  of  October, 
1906,  at  the  city  of  Atlanta,  Georgia,  delivered 
to  £k  Pfeiffer  &  Ck>mpany  the  goods  mentioned 
in  the  declaration,  and  that  thereafter  at  the 
request  of  the  defendant,  and  before  any  of 
said  goods  had  been  used  or  otherwise  injur- 
ed, the  said  ^goods  were  all  repacked  In  the 
original  cases  and  returned  to  the  defendant, 
and  shall  further  find  tbat  the  plaintiff  had 
knowledge  that  the  goods  had  been  so  deliv- 
ered by  the  defendant,  and  that  thereafter, 
-with  said  knowledge,  the  plaintiff  through  his 
attorney  directed  and  ordered  the  defendant 
to  return  said  goods  to  the  plaintiff  at  the 
city  of  Baltimore,  and  shall  further  find  tbat 
acting  and  relying  upon  the  order  so  given 
the  defendant  did  in  fact  cause  the  said  goods 
to  be  returned  to  the  city  of  Baltimore,  and 
shall  further  find  that  the  plaintiff  received 
due  notice  of  the  arrival  of  said  goods  at  the 
city  of  Baltimore,  and  visited  the  wharf  of 
the  Baltimore  Steam  Packet  Company,  and 
saw  the  cases  in  which  the  said  goods  were 
packed,  that  then  and  thereupon  it  became 
the  duty  of  the  plaintiff  to  ascertain  by  in- 
spection whether  the  said  goods  so  returned 
were  in  fact  the  goods  that  he  had  through 
his  attorney  ordered  and  directed  to  be  re- 
turned to  him,  and,  if  so,  to  accept  the  same, 


and  if  they  shall  further  find  from  the  evi- 
dence In  this  case  that  an  opi>ortunity  was 
given  to  the  plaintiff  to  inspect  said  cases  in 
order  to  ascertain  whether  they  were  in  fact 
his  goods  or  not,  and  he  failed  and  refused 
so  to  do,  and  If  they  shall  farther  find  that  at 
the  time  the  said  packages  were  shown  said 
plaintiff  on  the  wharf  at  Baltimore  and  con- 
tinuously from  that  time  to  the  time  of  bring- 
ing this  suit  said  goods  were  held  by  the  de- 
fendant subject  to  the  order  of  the  plaintiff, 
then,  under  the  pleadings  in  this  case,  their 
verdict  must  be  for  the  d^endant"  Grant- 
ed as  modified. 

"(7)  The  defendant  prays  the  court  to  In- 
struct the  Jury  that  all  mattera  of  opinion  as 
to  the  liability  of  the  defendant  expressed  in 
the  correspondence  introduced  In  evidence  are 
to  be  excluded  and  disregarded  by  them,  as 
such  matters  of  opinion  do  not  constitute  evi- 
dence of  or  proof  of  the  issue  between  the 
parties."    Grantecl  as  modified. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEAROB,  SCHMUCKBR,  BTJRKB,  and 
WORTHINGTON,  JJ. 

C.  Baker  Clotworthy,  for  appellant  Ar- 
thur L.  Jackson,  for  appellee. 

SCHMUCKER,  J.  On  SeptMnber  27,  1906, 
the  appellee,  Samuel  Phillips,  shii^>ed  from 
Baltimore  to  Atlanta,  Ga.,  two  cases  of  cloth- 
ing via  the  Merchants'  &  Miners'  Transporta- 
tion Company  and  the  Seaboard  Air  Line 
Railway.  He  took  for  the  goods  at  the  time 
of  their  shipment  an  "order  notify"  bill  oi 
lading  to  his  own  order  containing  directions 
to  notify  L.  Pfeiffer  ft  Sons,  Atlanta,  Ga- 
The  bill  on  its  face  stated  that  it  was  non- 
negotiable,  and  it  provided  tliat  its  surrender 
properly  Indorsed  should  be  required  before 
the  delivery  of  the  goods  at  their  destina- 
tion. It  further  provided  that  the  goods,  if 
not  removed  by  the  party  entitled  thereto 
within  24  hours  after  arrival  at  their  destina- 
tion, would  be  at  the  owner's  risk,  and  mlgttf 
be  retained  by  the  railway  company  in  its 
cars  or  depot  or  stored  for  account  of  the 
owner. 

On  February  13,  1906,  Phillips  brought  the 
present  action  of  trover  against  the  Seaboard 
Air  Line  Railway  for  an  allied  conversion 
of  the  clothing  which  he  bad  so  shipped  to 
Atlanta.  The  declaration  contains  but  one 
count,  to  which  the  railway  company  as  de^' 
fendant  pleaded  the  general  issue.  The  ver- 
dict and  judgment  having  been  against  the 
company  it  took  the  present  appeal.  During 
the  trial  of  the  case  below  the  defendant  took 
three  exceptions  to  rulings  on  evidence,  and 
one  to  the  disposition  made  of  the  prayers. 

There  is  evidence  in  the  record  tending  tO' 
prove  the  following  state  of  facts:  In  Sep- 
tember, 1905,  before  the  shipment  of  the 
goods  to  Atlanta,  Samuel  Phillips  sold  them 
In  Baltimore  to  L.  Pfeiffer  &  Sons  of  Atlanta 
for  $657.62,  of  which  $25  were  paid  In  cash 
and  $232.62  were  to  be  paid  on  the  delivery 
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of  the  goods,  and  the  balance  In  80  and  60 
days.  Phillips  then  shipped  the  goods.  In 
the  manner  already  stated,  and  drew  a  sight 
draft  on  Pfelffer  &  Sons  for  $232.62,  and  sent 
It  with  the  Mil  of  lading  attached  to  AUanta 
for  collection.  The  draft,  going  by  mall, 
reached  Atlanta  on  September  dOth,  while  the 
goods,  going  by  freight,  did  not  arrive  there 
until  October  6th.  On  tbe  arrival  at  At* 
lanta  of  the  draft,  with  the  bill  of  lading 
attached,  the  bank  to  which  it  had  been  sent 
notified  Pfelffer  &  Sons  by  postal  card  to  take 
It  OP,  but  tbegr,  being  shoort  of  money  at  that 
time,  waited  until  after  the  arrival  of  the 
goods  btfore  going  to  bank  to  take  up  the 
draft.  Some  days  after  they  bad  received 
notice  from  the  railway  company  of  the 
arrival  of  the  goods  Pfelffer  &  Sons  went  to 
the  bank  to  take  up  the  draft,  but  it,  not 
having  been  honored,  had  been  recalled,  with 
the  biU  of  lading  attached,  by  Phillips  to 
Baltimore.  In  that  state  of  affairs  the  rail- 
way company  delivered  the  clothing  to  Pfelf- 
fer &  Sons  on  October  27th  without  the 
production  of  the  bill  of  lading,  upon  their 
depositing  with  It  a  certified  check  for  $232.- 
62,  and  promising  either  to  return  the  goods 
if  demanded  or  to  stand  good  for  any  diffi- 
culty that  might  arise  from  the  delivery. 
Pfelffer  &  Sons  having  gotten  possession  of 
the  goods  took  them  to  their  store  and  un- 
packed them,  but  on  the  following  day,  be- 
fore, as  they  say,  they  bad  sold  any  of  them 
or  mixed  them  with  their  other  stock,  the 
railway  company  sent  for  the  goods,  and 
took  them  again  into  its  possession.  Phil- 
lips, in  the  meantime,  having  gotten  back  in- 
to his  possession  on  October  20th  the  draft 
with  the  biU  of  lading  attached,  had  gone  at 
once  to  the  office  of  the  Merchants'  &  Miners' 
Transportation  Company  In  Baltimore  and 
requested  the  immediate  return  to  him  of  the 
goods.  Upon  being  informed  by  Mr.  Dilling- 
ham, the  agent  of  the  company,  that  he  could 
have  the  goods  In  three  or  four  days  by  pay- 
ing the  cost  of  a  telegraphic  order  for  their 
return,  Phillips  paid  the  cost,  and  the  order 
was  sent  by  the  agent.  On  October  2Sth 
Dillingham  informed  PhlUIpe  that  the  goods 
had  arrived  in  Baltimore  by  the  Bay  Line 
Steamers  and  gave  him  an  order  on  that  line 
for  them,  but  it  turned  out  that  the  goods 
were  not  there.  They  did  not  actually  ar- 
rive In  Baltimore  until  January  27,  1906. 

There  Is  also  evidence  in  the  record  tend- 
ing to  show  that  a  waybill  for  the  return  of 
the  goods  from  Atlanta  to  Baltimore,  via 
the  Seaboard  Air  Line  and  the  Bay  Line  of 
Steamers — issued  by  the  defendant  at  Atlanta 
on  October  24,  1905,  showing  the  defendant's 
agent.  Mock,  as  shipper,  and  designating  the 
number  of  the  car  containing  the  goods — was 
delivered  by  the  defendant  to  the  Bay  Line 
Steafnw  Alabama  at  Portsmouth,  Va.,  on 
October  80th.  This  waybill  was  brought  by 
the  Alabama  to  Baltimore  on  the  morning 
of  October  31st,  when  It  was  exhibited  to 
Pblllipa  by  ths  agent  of  tiie  Bay  Llne^  but 


the  goods  were  not  In  the  car  designated  in 
the  waybill,  nor  were  they  delivered  by  the 
defendant  company  to  the  Bay  Line  until 
January  24,  1906,  when  they  were  trans- 
ported by  that  line  to  Baltimore^  While  the 
goods  were  thus  detained  at  Atlanta  In  the 
possession  of  the  defendant,  Phillips  made 
frequent  Inquiries  after  them  of  it  and  of  the 
agents  of  the  Merdiants'  &  Miners'  Com- 
pany by  which  he  had  shipped  them,  and  of 
the  Bay  Line  Steamers  by  which  he  had  been 
told  that  they  would  be  returned.  Having 
been  finally  Informed,  In  r^>ly  to  his  In- 
quiries, that  the  goods  had  not  been  deliver- 
ed by  the  defendant  at  Atlanta,  but  were 
still  In  Its  hands  Intact  with  nothing  missing, 
he  had,  in  the  latter  part  of  December,  1905, 
and  early  In  January,  1906.  demanded  their 
return  to  him.  There  is  evidence  on  the 
contrary  tending  to  show  that  before  HUl- 
lips  made  the  later  ones  of  his  demands  for 
the  return  of  the  goods  he  knew  all  about 
their  delivery  and  recall  at  Atlanta  by  the 
railway  company,  and  had  been  In  corre- 
spondence with  Pfelffer  &  Sons  In  reference 
to  making  some  arrangement  for  redelivering 
the  goods  to  them. 

On  January  28,  1906,  after. the  goods  had 
been  returned  to  Baltimore  via  the  Bay  Llne^ 
Phillips  and  his  counsel  went  to  the  Bay 
Line  wharf  where  they  were  shown  two 
cases  bearing  the  name  of  Pfelffer  &  Sons, 
and  were  informed  that  they  contained  the 
returned  clothing,  but  Phillips  declared  that 
they  were  not  his  boxes  at  all  and  refused 
to  accept  them.  Phillips  and  bis  counsel  hav- 
ing expressed  a  desire  to  see  the  contents  of 
the  boxes,  Mr.  Surratt,  the  agent  of  the  Hue, 
said  to  them  that  he  was  afraid  that  if  tb^ 
opened  the  boxes  they  would  have  to  acc^t 
the  goods,  whereupon  they  declined  to  be  pot 
in  that  position  and  went  away.  Surratfs 
account  of  that  interview  tends  to  prove 
that  no  desire  was  expressed  by  Phillips  or 
his  counsel  to  have  the  boxes  opened,  and 
that  no  suggestion  was  made  to  them  by  hhn. 
as  to  the  probable  consequence  to  them  of 
opening  the  boxes.  There  was  also  evidence 
tending  to  show  that  when  the  goods  wese  re- 
ceived back  In  Baltimore  on  January  27, 
1906,  and  the  plaintiff  notified  of  their  re- 
turn, the  season  for  their  sale  had  gone  by, 
and  their  market  value  had  for  that  reason 
greatly  depreciated. 

At  the  close  of  the  case  the  plaintiff  of- 
fered one  prayer  and  the  defendants  offered 
seven.  The  court  granted  the  plaintiff's 
prayer  and  rejected  all  of  the  defendant's 
prayers  except  the  fifth  and  seventh,  which 
it  granted  with  certain  modifications.  It  will 
simplify  the  discussion  of  those  prayers  and 
the  disposition  of  them  made  by  the  court 
below  to  briefly  advert  to  the  legal  principles 
applicable  to  an  action  of  trover  against  a 
carrier  for  the  misdelivery  of  goods. 

The  authorities  agree  that  a  delivery  of 
goods  by  a  carrier  or  warehouseman  to  the 
wrong  i)erson  will  constitute  a  conversion 
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tor  which  an  action  of  trover  will  lie.  Poe 
on  Pleading,  U  216,  217,  622 ;  Hutchinson  on 
Carriers,  toI.  2,  |  6C0;  Forbes  t.  Boston  & 
Maine  R.  B.  Co.,  133  Mass.  154;  Security 
Trnst  Co.  v.  Express  Co.,  178  N.  T.  620,  70 
N.  B.  1109 ;  St.  Louis  &  L  M.  R7.  Co.  t. 
Lamed,  103  III.  293;  Louisville  &  NashTlUe 
R.  R.  Co.  V.  Barkhouse,  100  Ala.  643,  13 
South.  684;  Bruhl  t.  Coleman,  113  6a.  1102, 
88  S.  B.  481.  After  a  conversion  has  taken 
place,  neither  an  offer  to  return  nor  an  ac- 
tual return  of  the  converted  goods  will  af- 
ford a  good  defense  to  an  action  of  trover 
for  their  conversion,  but  if  the  goods  have 
been  returned  to  and  received  by  the  plaintiff 
that  fact  ntay  be  shown  ta  mitigation  of  dam- 
ages. Cooley  on  Torts  (3d  Ed.)  i  535;  2 
Addison  on  Torts,  *513,  f  534;  28  A.  &  B. 
Encyd.'  684;  Greenfield  Bk.  v.  Leavltt,  17 
Pidi.  (Mass.)  1,  28  Am.  Dec.  268;  Stillwell 
T.  Farewell,  64  Vt  286,  24  Ati.  243 ;  Cema- 
ban  v.  Chrlsler,  107  Wis.  645,  83  N.  W.  778; 
Sparks  v.  Purdy,  11  Mo.  210.  Our  attention 
has  not  been  called  to  any  direct  decision  by 
this  court  upon  that  proposition,  but  In  the 
cases  of  Hepburn  v.  Sewell,  5  Har.  &  J.  211, 
9  Am.  Dec.  512,  and  Buel  v. '  Pumpbrey,  2 
Md.  269,  56  Am.  Dec.  714,  our  predecessors 
recognized  as  valid  the  doctrine  that  where 
goods  wrongfully  converted  are  afterwards 
returned  trover  will  still  He  for  the  conver- 
sion. In  the  latter  case  the  court  said  that, 
if  the  goods  were  returned  speedily  and  In  as 
good  plight  as  when  taken,  the  damages 
would  be  merely  nominal.  Tbe  measure  of 
damages  applicable,  as  a  general  rule,  to  a 
recovery  in  actions  of  trover  has  repeatedly 
been  held  by  this  court  to  be  the  value  of  the 
converted  chattels  at  tbe  time  of  their  con- 
version, with  Interest  thereon  to  the  date  of 
the  verdict  Stirling  v.  Oarritee,  18  Md.  468 ; 
Thomas  v.  Sternheimer,  29  Md.  2Q8;  Hopper 
V.  Haines,  71  Md.  76,  18  Atl.  29,  20  Atl.  159 ; 
Bonaparte  r.  Clagett,  78  Md.  105,  27  Atl. 
619. 

Turning  now,  in  the  light  of  the  legal  prin- 
ciples to  which  we  have  adverted,  to  the  con- 
sideration of  the  prayers  before  us  which  will 
be  set  out  fn  full  by  the  reporter,  we  find  that 
the  plaintiff's  prayer,  which  relates  solely  to 
the  measure  of  damages  In  the  event  of  a 
verdict'ln  his  favor.  Is  well  within  the  general 
rule  on  that  subject.  It  Is  defective,  however. 
In  ignoring  the  evidence  in  the  record  tending 
to  show  that  the  defendant,  in  response  to  the 
plaintiff's  demand  for  a  return  of  the  goods, 
had  them  retransported  to  Baltimore,  and 
tendered  them  to  him  in  substantially  the 
same  condition  in  which  it  had  received  them 
from  him,  and  that  it  still  held  them  subject 
to  his  order.  If  the  Jury  believed  that  evi- 
dence, and  regarded  the  time  at  which  the 
tender  of  the  goods  was  made  as  a  reasonable 
one,  it  should  have  been  considered  by  them 
in  mitigation  of  damages  in  fixing  the  amount 
of  their  verdict.  An  unqualified  statement  of 
the  general  rule  as  to  the  measure  of  damages 


does  not  always  form  a  proper  Instruction  to 
a  Jury.  Where  there  has  been  a  total  depri- 
vation of  the  property  converted,  tbe  general 
rule  would  form  a 'proper  instruction  to  the 
Jury,  but  where  there  is  evidence  tending  to 
show  the  existence  of  circumstances  calling 
for  a  mitigation  of  damages  the  instruction 
to  the  Jury  should  call  their  attention  to  that 
evidence  and  direct  them  to  give  it  due 
consideration  if  they  believe  it  to  be  true,  so 
that,  the  measure  of  damages  may  be  deter- 
mined in  accordance  with  what  are  found  to 
be  the  facts  of  the  particular  cas& 

Th^  defendant's  first  prayer,  which  asked 
tbe  court  to  take  the  case  from  the  Jury  for 
want  of  legally  sufficient  evidence  to  entitle 
the  plaintiff  to  recover  under  the  pleadings 
was  properly  rejected.  The  goods  were  ship- 
ped by  the  plaintiff  to  himself  as  consignee 
upon  the  express  terms  appearing  upon  the 
face  of  the  biU  of  lading  that  they  were  not 
to  be  delivered  without  its  surrender  properly 
indorsed.  They  were  deliberately  delivered 
without  Its  surmider  to  a  person  other  than 
the  consignee.  Under  those  circumstances,  it 
could  not  be  said,  whatever  elements  of  miti-. 
gation  the  case  presented,  that  there  was  no 
evidence  legally  sufficient  to  enable  the  plain- 
tiff to  recover  In  trover.    - 

Tbe  defendant's  second  prayer  is  predicated 
upon  the  assumption  that,  if  the  Jury  find  that 
the  plaintiff,  with  knowledge  of  the  delivery 
of  the  goods  by  the  defendant  to  Pfeiffer  & 
Sons  at  Atlanta,  directed  the  defendant  to 
reshlp  ihem  to  him  at  Baltimore,  and  it  sent 
them  to  Baltimore  in  response  to  plaintiff's 
direction,  and  they  arrived  there  in  due 
course,  and  the  plaintiff  received  due  notice 
thereof,  he  should  have  accepted  them,  and, 
as  there  was  no  evidence  that  the  goods  re- 
turned were  not  the  same  that  had  been  ship- 
ped by  him,  the  verdict  must  be  for  tbe  de- 
fendant That  prayer  was  properly  rejected. 
The  uncontradicted  evidence  showed  that  the 
plaintiff  on  October  20,  1905,  as.  soon  as  he 
bad  received  notice  of  the  dishonor  of  the 
draft  bad  a  telegraphic  order  sent  to  tbe  de- 
fendant to  send  the  goods  back  to  him  at 
Baltimore,  and  there  is  evidence  in  the  case 
tending  to  show  that  the  defendant  Issued  a 
waybill  or  manifest  at  Atlanta  on  October 
25tb  for  the  shipment  of  the  goods  to  Balti- 
more via  the  Bay  Line.  The  goods  did  not 
arrive  at  Baltimore  until  January  27,  190B, 
nearly  three  mouths  after  the  date  of  way- 
bill, although  Dillingham,  the  agent  of  tbe 
Merchants'  &  Miners'  Company. who  sent  the 
telegraphic  order,  informed  the  plaintiff  that 
the  goods  would  arrive  In  Baltimore  in  three 
or  four  days.  If  the  prayer  was  Intended  to 
refer  to  the  order  of  October  20,  1905,  for  the 
return  of  the  goods,  It  was  not  proper  to 
leave  it  to  tbe  Jury  to  find  that  the  goods 
reached  Baltimore  In  due  course.  Nor  could 
that  order  for  the  return  of  the  goods  have 
been  given  by  the  plaintiff  with  knowledge  of 
the  delivery  of  the  goods  to  Pfeiffer  &  Sons, 
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for  the  delivery  was  not  made  until  a  week 
after  the  sending  of  the  order.  If,  on  the 
other  hand,  the  prayer  refers  to  the  demands 
made  In  December  and  Jahuary  for  the  re- 
turn of  the  goods,  the  prayer  is  defective  in 
ignoring  the  evidence  tending  to  prove  that 
those  demands  were  made  after  the  plaintiff 
had  been  assured  by  the  agents  of  the  defend- 
ant that  the  goods  had  never  been  delivered 
to  Pfelffer  &  Sons,  but  were  safe  and  Intact 
In  the  hands  of  the  defendant  at  Atlanta. 
Nor  do  we  think  that  It  was  incumbent  upon 
the  plaintiff,  as  the  prayer  assumes,  to  prove 
that  the  goods  tendered  him  in  January,  1906, 
were  not  those  which  he  bad  shipped.  A 
wrongrful  delivery  amounting  In  law  to  a  con- 
version of  the  goods  by  the  defendant  having 
been  shown.  It  was  incuml>ent  upon  It,  if  it 
desired  to  show  a  return  of  the  goods  In 
mitigation  of  damages,  to  prove  to  the  satis- 
faction of  the  jury  both  the  Identity  and  the 
unimpaired  condition  of  the  articles  t^idered 
In  return. 

The  defendant's  third  prayer  was  properly 
rejected  for  the  reasons  already  stated,  and 
for  the  further  reason  that  It  assumed  that 
Pfelffer  &  Sons  were  the  owners  of  the  goods 
and  entitled  to  their  possession  on  October 
27th,  when  the  delivery  was  made.  In  view  of 
the  facts  that  the  contract  of  sale  ot  the 
goods  was  made  upon  the  condition  that  tb^y 
were  not  to  be  delivered  to  Pfelffer  &  Sons 
until  the  payment  of  the  installment  of  $232 
of  the  purchase  money,  and  that  they  were 
shipped  upon  condition  that  they  were  not  to 
be  delivered  except  upon  surrender  of  the  bill 
of  lading  properly  Indorsed  by  the  shipper,  it 
was  erroneous  to  assume  that  Pfelffer  &  Sons 
were  entitled  to  the  delivery  of  the  goods,  as 
purchasers  of  them.  In  the  manner  and  at  the 
time  when  It  was  made.  Nor  did  the  ship- 
ment of  them  to  Atlanta  by  the  vendor  con- 
signed to  himself  constitute  such  a  delivery 
of  them  to  the  carrier  as  to  pass  title  to  the 
purchaser.  Hopkins  v.  Gowen  &  Murray,  Re- 
ceivers, 90  Md.  152,  44  Atl.  1062,  47  L.  R.  A. 
124. 

The  defendant's  fourth  and  fifth  prayers 
are  defective  and  were  properly  rejected,  first, 
because  they  assume  that  the  goods  were  re- 
turned to  Baltimore  within  a  reasonable  time 
after  their  original  shipment  to  Atlanta  in- 
stead of  submitting  that  question  to  the  Jury ; 
and,  se<Jondly,  because  they  are  predicated 
upon  the  hypothesis  that  a  return  of  the 
goods  would  destroy  the  right  of  recovery  in- 
stead of  furnishing  ground  for  mitigation  of 
damages.  The  modification  made  by  the 
court  of  the  fifth  prayer  did  not  relieve  it 
from  the  defects  to  which  we  have  referred. 

The  defendant's  sixth  prayer  was  properly 
refused  because,  even  if  the  goods  were  In 
the  hands  of  the  defendant  In  the  capacity  of 
warehouseman  when  delivered  by  it  to  Pfelf- 
fer &  Sons,  the  delivery  of  them  by  It  as  ware- 
houseman to  the  wrong  person  would,  under 
the  authorities  cited  by  us,  have  constituted 


k  conversion  of  them.  There  was  no  error  In 
granting  the  defendant's  seventh  prayer  aa 
modified  by  the  court 

The  rulings  upon  evidence  forming  the  bans 
of  the  first  three  exceptions  were  in  our  opin- 
icm  correctly  mad&  The  first  exception  was 
to  the  admission  In  evidence  of  a  series  of 
letters  and  telegrams  which  passed  between 
the  agents  of  the  Merchants'  &  Miners'  Com- 
pany and  the  SeaI>oard  Air  Une  touching  the 
handling  and  movement  of  the  goods  in  ques- 
tion while  in  the  posseesion  of  one  or  the  oth- 
er of  those  two  carriers,  who  Jointly  issued 
the  bill  of  lading.  This  correspondence,  while 
In  a  certain  sense  res  inter  alios,  related  to 
the  transaction  which  formed  the  basis  of  the 
suit,  and  tended  to  throw  light  upon  its  true 
character,  and  may  fairly  be  regarded  as  con- 
stituting part  of  the  res  gestae.  The  second 
and  third  exceptions  were  to  the  refusal  to 
permit  the  defendant  to  put  In  evidence  either 
a  copy,  or  parol  testimony,  of  the  contents  of 
a  letter  alleged  to  have  been  written  by  Phil- 
lips to  Pfelffer  &  Sons  tending  to  show  a 
ratification  by  the  former  of  the  delivery  of 
the  goods  by  the  defendant  to  the  latter. 
There  was  no  evidence  tending  to  show  the 
loss  or  destruction  of  the  letter  Itself  or  any 
effort  by  the  defendant  to  secure  Its  produc- 
tion. Without  a  proper  foundation  explain- 
ing the  failure  to  produce  original  written 
Instruments  of  evidence,  parol  evidence  of 
their  contents  Is  not  admissible. 

For  the  errors  to  which  we  have  referred  in 
the  rulings  on  the  prayers,  the  judgment  ap- 
pealed from  must  be  reversed. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


(lOe  Md.  470), 

LUMPKIN  V.  LUMPKIN  et  al 


(Court  of  Appeals  of  Maryland. 
1908.) 


June  25. 


1.  Wills— Pboceedings  for  CoifSTatrorios— 
Parties. 

The  wife  of  a  son  of  testator  is  a  necessary- 
party  to  a  proceeding  for  construction  of  testa-, 
tor's  will,  ner  marital   rights  in   th£  property- 
^iven   her  husband  by   the   will,   being  put  in 
jeopardy  by  the  construction,  and  their  exist- 
ence bemg  denied  by  an  interpretation  that  the. 
limitation    over    to    others   of  the   gift    to    her 
husband,  .on  his  death  without  issue,  applied  in. 
case  of  his  death  after   that  of  testator. 

2.  Pabties— Proceedings  pob  Adding  Par- 
ties. 

The  steps  taken  by  plaintiffs  ia  a  proceed- 
ing for  construction  of  a  will  to  make  the  wife 
of  a  devisee  a  party,  they  merely  interlinrng 
her  name  on  tbe  bill  among  the  plaintiCTs,  are 
InefFectual,  she  being  a  nonresident,  and  they  . 
neither  procuring  her  to  appear  by  counsel,  nop 
taking  any  other  steps  to  bring  her  under  the 
jurisdiction  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  §  85.] 

3.  Judgment— Res  Judicata. 

A   nonresident   married   woman   interested- 
in  a  will  to  the  extent  of  bee  marital  rights  in . 
the  property  thereb.v  given  her  husband  is  not 
bound  by   proceedings  for  Qonstruction  of  the 
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will,  becaaae,  when  on  a  viait  to  the  state,  she 
heard  them  discussed  by  her  husband's  family. 
[Ed   Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  SO,  Judgment,  H  1194,  1216.] 

4.  Wnxs— PaooEEDmos  fob  C!onstrtjotioh— 
Pasties. 

Executors  of  a  will  disposing  of  personal 
property  are  necessary  i)arties  to  a  bill  to  con- 
strue provisions  of  the  win  affecting  the  per- 
sonal property  of  the  estate,  the  title  thereto 
being  ID  them  till  distribution  Is  made, 

5.  JuDoiuENT  —  Necessity   or   Passino   on 
Mattes  Covered  bt  Pbateb. 

A  decree  remaining  silent  as  to  certain 
of  the  subjects  covered  by  the  prayer  of  the 
bill  for  construction  of  a  will  is  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dif. 
vol.  30,  Judgment,  8f  355,  356.] 

6.  Wills— CoNSTBucTioN— Limitation   Oveb. 

The  will  of  an  age^  testator,  who  left  a 
widow,  five  children,  and  several  grandchildren, 
firat  gave  abaolntely  to  his  widow  his  dwelling 
and  its  contents,  and  then  gave  her  fonr- 
tenths  of  bis  entire  estate  for  her  life,  with 
remainder  to  his  children  in  equal  shares ;  then 
gave  absolntdy,  without  limitation  or  qualifica- 
tion, to  each  of  his  diildren,  by  name,  one- 
tenth  of  his  estate,  less  what  might  be  due  him 
from  the  child ;  then  gave  one  twentieth  of  the 
estate  to  a  grandchild,  and  the  remaining  twen- 
tieth to  other  grandchildren,  to  be  held  in  trust 
for  them  till  they  come  of  age;  and  then  pro- 
vided, "In  case  of  either  of  my  children's  death 
without  leaving  lawful  issue  then  I  will  and  di- 
rect that  their  portion  or  inheritance  in  my  es- 
tate shall  be  equally  divided  between  my  wife 
and  mv  surviving  children."  Beld,  that  the 
limitation  over  was  only  in  case  of  a  child  dying 
before  testator ;  and  applied  as  well  to  the  chil- 
dren's shares  in  the  remainder  in  the  four- 
tenths  of  the  estate  given  to  the  widow  for  life 
aa  to  the  gifts  to  the  children  directly. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  James  P.  Ocrter,  Judge. 

Petition  by  Oora  Lee  Lumpkin  to  reopen 
and  modify  the  decree  in  the  case  of  Hannah 
8.  Lumpkin  and  others  against  Harriet  V. 
Lumpkin  and  others,  also  a  bill  of  review  by 
her,  as  executrix  of  William  W.  Lumpkin,  de- 
ceased, for  the  same  purpose  as  her  petition. 
From  adverse  decrees  she  appeals.  Revers- 
ed and  remanded  for  further  proceedings. 

Argued  before  BOYD,  C.  J.,  and  PEAKCE, 
SCHMUCKER,  BURKB,  and  WORTHING- 
TON,  JJ. 

George  Moore  Brady  and  William  Milne* 
Maloy,  for  appellant  W.  Bums  Trundle, 
for  appellees. 

SCHMUCEBR,  J.  This  record  contains 
two  appeals  from  decrees  of  the  circuit 
court  No.  2  of  Baltimore  city,  taken  by  Cora 
Lee  Lumpkin  widow  of  William  W.  Lumpkin. 
Tbe  first  appeal  was  by  her,  in  her  own  right, 
from  a  decree  dismissing  her  petition  to  re- 
open and  modify  a  decree  theretofore  passed 
In  the  case  of  Hannah  S.  Lumpkin  et  al.  v. 
Harriet  V.  Lumpkin  et  al.  The  sectxid  appeal 
was  by  her,  as  executrix  of  her  husband's 
will,  from  a  decree  dismissing  a  bill  of  review 
filed  by  her  as  executrix  for  the  same  pur- 
pose as  her  petition.  The  cases  on  the  peti- 
tion and  the  bill  of  review  were  heard  to- 
gether by  the  court  l>e]ow,  and,  as  both  of  the 
proceedings  were  instituted  for  the  ultimate 


purpose  of  procuring  a  correct  construction 
of  tbe  will  of  the  late  Robert  6.  Lumpkin,  the 
two  appeals  will  be  considered  by  us  together. 

It  appears  from  the  record  that  Robert  G. 
Lumpkin,  of  Baltimore  city,  died  on  August 
10,  1906,  seised  of  a  dwelling  house  and  16^ 
fee-simple  ground  rents,  and  possessed  of  perT 
sonalty  of  large  value.  He  left  a  will,  which 
will  be  more  fully  noticed  hereafter,  naming 
his  widow,  Hannah  S.  Lumpkin,  and  W. 
Bums  Trundle  as  executors,  and  they  duly 
auallfled  as  such.  The  widow  and  five  chil- 
dren and  three  grandchildren  survived  the 
testator.  The  children  were  Edward  T.,  John 
F.,  Emma  V.,  Robert  G.  L.,  and  William  W. 
At  tbe  death  of  the  father  Edward  T.  was 
married  and  had  two  infant  ctdldren ;  ■  and 
Emma  Y.  was  tbe  wife  of  James  Clark  and 
had  one  infant  child.  Robert  G.  was  also 
married,  but  bad  no  children;  and  William 
W.  married  the  appellant  on  September  27, 
1905,  after  his  father's  death. 

Robert  G.  Lumpkin  by  his  will,  which  was 
made  on  January  22,  1900,  gave  to  his  widow 
his  dwelling  house  and  its  contents  absolute- 
ly, and  also  gave  her  four-tenths  of  bis  entire 
estate  for  her  life,  with  remainder  to  his 
children  to  be  equally  divided  between  them. 
He '  then  gave,  without  any  expressions  of 
qualification  or  limitation  to  each  one  of  bis 
five  children  one-tenth  of  his  estate  less  what- 
ever the  recipient  might  owe  blm  at  his 
death.  The  testator,  then,  after  giving  the  re- 
maining one-tenth  of  his  estate  In  trust  for 
his  grandchildren,  added  at  the  end  of  the 
clause  creating  the  trusts  tbe  following  sen- 
tence: "In  case  of  either  of  my  children's 
death  without  leaving  lawful  Issue  then  I  wlU 
and  direct  that  their  portion  or  inheritance 
In  my  estate  shall  be  equally  divided  between 
my  wife  and  my  surviving  children."  The 
true  meaning  of  that  sentence  la  the  question 
of  construction  lying  at  the  root  of  the  entire 
litigation  of  wlilch  the  present  appeals  are  the 
latest  development  The  appellant  contends 
that  the  death  therein  referred  to  of  a  child 
wlthodt  issue  means  such  a  death  in  tbe  life- 
time of  the  testator,  while  the  app^lees  In- 
sist that  it  means  such  a  death  whenever  It 
shall  occur.  It  is  conceded  by  all  parties 
that  under  article  23,  I  325,  of  tbe  Code  of 
Public  General  Laws  of  1904,  the  devise  over 
is  not  void  for  Indefiniteness. 

On  September  22,  1906,  a  bill  was  filed  in 
circuit  court  No.  2  of  Baltimore  dty  by  tbe 
widow  and  children  of  Robert  G.  Lumpkin 
against  the  three  Infant  grandchildren  for 
the  twofold  purpose  of  a  partition  of  the 
ground  rents  of  which  he  died  seised  accord- 
ing to  the  terms  of  his  will,  and  also  a  con- 
struction of  bis  will  in  order  "to  determine 
what  estates  the  devisees  and  legatees  under 
said  will  take  In  their  respective  shares 
thereunder,"  and  for  further  relief.  Under 
that  bill  a  commission  was  Issued  to  make  a 
partition  in  kind  of  tbe  rents,  and  tbe  cchu- 
missloners  made  their  return  in  the  usual 
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maimer  making  an  allotment  of  112  of  the 
rents  In  groups  In  severalty  to  the  respective 
children  and  grandchildren,  and  allotting  the 
remaining  62  rents  to  the  widow  for  life,  but 
making  no  allotment  or  disposition  of  the  re- 
mainder after  her  death.  The  case  was  then 
submitted  for  final  decree  and  referred  to  a 
master,  and,  on  the  coming  in  of  his  report 
providing  that  each  child  should  hold  the 
rents  allotted  to  him  "in  fee  defeasible  upon 
the  happening  of  the  contingency  of  his  dy- 
ing without  leaving  lawful  Issue  him  surviv- 
ing at  the  thne  of  his  death,"  certain  of  the 
plaintifFs  through  special  counsel  filed  excep- 
tions to  the  report  upon  the  ground  that  the 
title  of  the  children  to  the  rents  respectively 
allotted  to  them  should  have  been  made  de- 
feasible only  upon  their  death  respectively 
without  issue  during  the  life  of  the  testator's 
widow,  Hannah  S.  Lumpkin.  The  exceptions 
to  the  master's  report  were  submitted  by  con- 
sent July  13,  1906,  on  briefs  to  be  filed,  and 
on  the  second  day  thereafter  the  final  decree 
was  filed  overruling  the  exceptions  and  con- 
firming the  return  of  the  commissioners. 

Upon  an  examination  of  the  final  decree 
It  appears  that  the  clause  of  the  will  of  Rob- 
ert O.  Lumpkin,  relative  to  the  death  of  any 
of  his  children  without  Issue,  received  no  full 
or  complete  construction  nor  any  construction 
at  all  touching  Its  operation  upon  the  Interest 
taken  by  the  children  as  legatees  of  the  very 
large  personal  estate  given  to  them  by  the 
win,  or  upon  the  Interest  devised  to  them  in 
the  52  ground  rents  allotted  to  the  vrldow  for 
her  life.  The  only  construction  of  the  will 
made  by  the  decree  was  the  inferential  or  im- 
plied one  resulting  from  the  confirmation  of 
the  master's  report  and  the  direction  that 
ea6h  child  hold  the  rents,  which  bad  been 
allotted  to  It  in  severalty,  "in  fee  defeasible 
upon  the  happening  of  the  contingency  of  his 
dying  without  leaving  lawful  issue  hite  sur- 
viving at  the  time  of  his  death  as  expressed 
in  the  eighth  item  of  said  will." 

At  the  time  of  the  filing  of  the  original  bill 
for  partition  and  the  construction  of  the  will 
of  Robert  O.  Lumpkin  neither  his  executors, 
nor' the  wife  of  his  son  Robert  G.,  who  was 
then  niarrled,  were  made  parties  to  the  case. 
On  October  4,  1905,  however,  a  petition  was 
filed  by  the  plaintiffs  then  in  the  case  calling 
the  court's  attention  to  the  absence  from  the 
record  of  Robert's  wife  and  of  the  appellant 
who  had,  sinee  the  filing  of  the  bill,  married 
the  son  William  G.,  and  asking  leave  to 
amend  the  bill  of  interlineation  making  the 
two  wives  parties  plaintiff  to  the  case.  Leave 
having  been  granted,  the  plalntltTs  interlined 
the  names  of  the  two  wives  among  the  names 
of  the  plaintiffs  in  the  bill,  but  so  far  at  least 
as  the  appellant  Is  concerned  she  never  au- 
.thorlzed  any  counsel  to  appear  for  or  repr<e> 
■tent  her  In  the  case  nor  was  she  ever  sum- 
moned or  otherwise  brought  into  the  case  or 
under  the  jurisdiction  of  the  court,  and  It  Is 
Conceded  that  she  never  was  a  party  to  <the 


case  until  she  filed  her  petition  to  open  the 
decree. 

On  November  18,  1907,  more  than  eighteen 
months  after  the  passage  of  the  final  decree 
and  seven  months  after  the  filing  by  the  ap- 
pellant of  her  petition  to  reopen  the  decree 
and  her  bill  of  review,  the  executors  asked 
for  and  obtained  leave  of  court  to  be  made 
parties  plaintiff  to  the  case  nunc  pro  tunc 
by  amendment  by  interlineation  on  the  bill 
which  was  accordingly  made. 

It  also  appears  from  the  proceedings  that 
on  the  17th  of  J'ebruary,  1906,  the  executors 
of  Mr.  Lumpkin's  estate  passed  in  the  or- 
phans' court  their'  first  administration  ac- 
count by  which  they  distributed  to  the  ap- 
pellant's husband  for  account  of  his  share 
of  the  personalty  stocks  and  bonds  of  the 
appraised  value  of  $14,792.89,  "subject  to  the 
provisions  of  his  father's  will,"  and  that  The 
Pocahontas  Consolidated  Company,  one  of  the 
corporations  whose  stock  was  so  distributed 
to  him.  declined  to  transfer  It  to  him  subject 
to  the  provisions  of  the  will,  and  titat  such 
stock  Is  still  In  the  hands  of  the  executors 
who  now  claim  title  to  It  as  executors  be- 
cause of  the  death  of  her  husband  without 
issue. 

On  the  15th  of  April  1907,  after  the  enroll- 
ment of  the  decree  already  referred  to,  the 
appellant  filed  In  the  case  her  petition  under 
affldavlt  for  the  vacation  of  the  decree  and 
rehearing  of  the  case  upon  the  construction 
of  the  will  of  Robert  Q.  Lumpkin,  particularly 
in  so  far  as  relates  to  the,  eighth  clause  there* 
of,  and  that  she  b^  made  a  part:^' defendant 
to  the  case.  -  On  the  same  day  she  filed  in  the 
same  court,  as  executrix  and  sole  devisee 
and  legatee  of  her  husband,  who  had  died 
without  leaving  Issue,  a  bill  of  review  also 
under  oath  against  all  of  the  parties  to  the 
original  case  praying  that  her  bill  of  review 
might  be  consolidated  with  that  case  and  the 
final  decree  which  had  beep  passed  therein  on 
January  15,  1006,  be  reviewed  and  reversed 
or  modified  so  as  to  declare  that  the  children 
of  Robert  G.  Lumpkin,  all  of  whom  have  sur^ 
vlved  hfah,  are  entitled  to  hold. their  devises 
and  bequests  under  his  will  in  fee  simple  and 
by  an  unconditional  title.  With  the  bill  of 
review  was  filed  as  an  exhibit  a  certified  copy 
of  the  will  of  the  appellant's  husband  making 
her  his  executrix  and  sole  devisee  and  legatee. 

In  her  petition  and  bill  of  review  the  appe- 
lant avers  that  the  partition  of  the  rents 
made  in  the  original  case  was  Just  and  fair, 
and  declares  her  willingness  to  abide  by  and 
confirm  it,  except  as  to  the  description  there- 
in of  the  character  of  the  title  by  which  the 
children  were  to  hold  the  rents  allotted  to 
them  respectively.  Shte  also  alleges  that  no 
sales  or  conveyances  of  any  of  the  rents  have 
been  made  and  that  ho  rights  of  third  parties 
have  Intervened  or  stand  In  the  way  of  the 
relief  for  which  she  asks,  and,  further,  say« 
that  since  her  discovery'  of  the  papsage  of 
the  final  decree  and  its  true  nature  die  has 
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used  an  ot  tbe  diligence  whlcb  beF  limited 
means  permitted  to  assert  ber  rights. 

The  grounds  for  relief  set  up  In  the  peti- 
tion to  vacate  tbe  decree  and  in  the  bill  of 
review  are  practically  the  same,  and  consist 
of  alleged  errors  apparent  upon  the  proceed- 
ings, such  as  tbe  insufficiency  of  parties,  ap- 
pearing by  tbe  pleadings  and  proof  to  be 
necessary,  and  tbe  failure  of  tbe  decree  to 
fully  dispose  of  the  whole  subject-matter  of 
the  suit.  Both  tbe  petition  and  tbe  bill  of  re* 
view  allege  that  tbe  appellant  has  always 
been  a  resident  of  the  state  of  Virginia,  and 
that  she  did  not  have  notice  at  any  time  dnr^ 
lug  tbe  iKndency  of  the  suit  upon  the  original 
bill  that  her  rights  were  put  In  Jeopardy  or 
being  adjudicated  therein  or  that  any  attempt 
had  beeu  made  to  make  ber  a  party  thereto 
or  that  the  will  of  her  father-in-law  was  be- 
ing construed  tbeireln;  but  tbe  only  informa- 
tion slie  bad  was  tbat  his  estate  was  belug 
administered  and  bis  property  divided  in-  tbe 
ordinary  course,  and  tbat  she  never,  until 
tbe  fiiing  of  tier  petition  to  reopen  tbe  ease, 
had  authorized  any  one  to  appear  ab  counsel 
or  solicitor  therein  for  her.  She  further 
averred  tbat  under  tbe  circumstances  in 
which  the  decree  of  January  16,  1906,  was 
passed  it  was  practically  but  a  consent  de- 
cree obtalned'by  the  members  of  the  family 
residing  in  Baltimore  city,  and  that  neither 
she  nor  her  husband  who  at  that  time  resided 
-with  ber  In  Virginia,  altbough  be  was  nomi- 
nally represented  in  tbe  case^  supposed  tbat 
tt  was  anything  other  than  a  proceeding  to' 
divide  the  ground  rents.  She  further  averred 
tliat  the  construction  put  upon  the  will  by 
the  decree  was  erroneous,  and  that,  if  it  were 
I>ermltted  to  stand,  It  would  result  in  an  Un- 
just and  imlawful  destruction  of  her  marital 
rights  in  ber  husband's  portion  of  the  rents 
as  well  as  of  ber  title  as  the  executrix  and 
sole  devisee  of  his  will  to  the  real  and  person- 
al estate  given  to  him  by  bis  father's  will. 

The  adult  appellees  answered  tbe  petition, 
and  answered  and  demurred  tff  the  bill  of 
review,  admitting  generally  the  existence, 
character,  and  result  of  the  suit  on  the  origi- 
nal bin  but  denying  the  plalntlETB  construc- 
tion thereof,  and  referring  to  tbe  proceedings 
tbemselves  for  the  full  particulars  thereof, 
and  also  admitting  tliat  tbe  appellant  Cora 
Ijee  Lumptdn  had  not  been  made  a  party  to 
tbat  suit  prior  to  the  filing  ot  ber  petition, 
and  tbat  she  had  never  authoTlzed  any  solic- 
itor or  counsel  to  appear  for  ber  and  tbat 
none  had  so  appeared.  But  they  deny  tbat 
tbe  appellant  was  Ignorant  that  her  rights 
as  the  wife  of  Wm.  W.  Lumpkin  were  being 
adjudicated  In  the  case,  or  that  she  did  not 
discover  that  fact  until  after  the  passage  of 
the  final  decree.  On  tbe  contrary  they  aver 
and  Insist  tbat  during  a  visit  made  by  her 
to  the  bouse  of  her  husband's  mother  In  Bal- 
timore city  in  December,  1905,  tbe  existence 
and  nature  of  the  partition  suit  were  fre- 
^nently  and  freely  discussed  in  ber  presence, 
and  that  she  at  times  participated  in  the  dis- 
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cusslons,  and  that  she  tfaus  learned  and  knew 
the  true  nature  of  tbe  case  and  tbe  issues 
involved  in  it,  and  also  Insist  tbat  she  baa 
by  her  laches  disentitled  herself  to  prosecute 
her  petition  or  ber  bill  or  review. 

Tbe  court  below  oitertained  both  tbe  peti- 
tion and  bill  of  review  and  heard  them  to- 
gether on  the  petition  and  the  bill  and  tbe 
answers  thereto  and  dismissed  them  by  sepa- 
rate decrees,  not  In  either  case  because  they 
had  been  filed  Improperly  or  without  right, 
but  because  the  learned  Judge  was  of  the 
opinion  that-  the  will  bad  been  correctly  con- 
strued by  the  final  decree  of  January  15, 
1906,  in  tbe  original  case.  The  decree  of  the 
court  dismissing  the  petition  contained  also 
tbe  following  provhflons:  "And  it  further  ap- 
pearing that  by  the  said  original .  decree  in 
this  cause  no  construction  was  placed  upon 
the  first  clause  of  the  will  of  Robert  G.  Lump- 
kin, deceased,  It  is  further  ordered,  adjudged, 
and  decreed  that  the  clause  in  said  will  read- 
ing as  follows:  'In  case  of  either  of  my  chil- 
dren's death  without  leaving  lawful  issiM, 
then  I  will  and  direct  that  theb:  portion  or 
inheritance  In  my  estate  shall  be  equally  di- 
vided between  my  wife  and  my  snrvivbig  chil- 
dren'— does  not  apply  to  the  first  clause  «f 
said  will,  whereby  Robert  G.  Dumpkin,  de- 
ceased, after  giving  to  bis  widow  a  life  estate 
in  four-tenths  of  bis  estate,  real  and  personal, 
including  in  said  four-tenths  certain  eniuuer- 
ated  ground  rents,  provided  as  follows:  'At 
my  wife's  death  these  ground  rents  are  to  be 
divided  equally  between  my  children  or  their 
children,  share  and  share  alike  to  my  chil- 
dren." " 

We  think  the '  learned  judge  below  was 
correct  in  entotalnlng  the  appdlant's  peti- 
tion and  bin  of  revlisw,  but  we  are  unable 
to  agree  with  him  either  in  the  conclusion 
that  the  limitation  oirer  in  tbe  eighth  clause  of 
tbe  will  upon  ttad  death  without  Issue  of  any 
of  the  testator's  children  did  not  apply  to  the 
remainder  in  the  four-tenths  of  tbe  ground 
rents  given  to  bis  wife  for  life.  Nor  are  we 
able  to  agree  with  him  fhat  the  limitation  so 
operated  upon  the  rents  given  directly  to  tbe 
children  aar  to  reduce  their  estate  therein  to 
a  fee  defeasible  by  tbetr  death  whenever  it 
might  occur  without  issue.  In  our  judgment 
the  limitation  over  was  intended  to  apply 
with  equal  force  to  the  entire  share  or  Inter- 
est of  each  child  In  the  father's  estate,  and  to 
operate  as  an  alternative  gift  to  tbe  moUier  - 
and  other  children  of  tbe  stiare  of  any  child 
who  might  die  without  Issue  in  the  father's 
lifetime.  As  all  the  children  survived  tbe 
father  the  limlthtion  over  was  never  ccUled 
into  operation,',  and  each  child  took  at  tbe 
father's  death  an  estate  In  fee  In  his  share  of 
the  realty,  and  an  absolute  estate  In  his  share 
Of  the  personalty,  subject,  however,  as  to 
the  enjoym^it  of  his  6bare  of  so  much  of  tbe 
estate,  as  was  given  to  tbe  mother  fbr  life,  to 
her  life  estate  tlierein.  There  are  several 
errors,  apparent  upon  the  face  of  the  proceed- 
ings in  tbe  (^iglnal  casot  affording  suffidoit 
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ground  for  leopenlnK  It  and  modifying  tbe 
decree  therein  bo  far  aa  It  undertook  to  con- 
stme  the  will  of  Mr.  Lumpkin.  These  pro- 
ceedings were  defective  both  for  want  of 
proi>er  parties  and  because  the  decree  did  not 
finally  dispose  of  the  whole  subject-matter 
of  the  case. 

Conceding  that  tbe  appellant  as  tbe  wife 
of  one  of  the  sons  of  the  testator  was  not  a 
necessary  party  to  the  case  for  the  purposed 
of  tbe  partition  of  the  rents  which  did  not 
impair  or  destroy  her  dower,  but  merely 
transferred  It  from  her  husband's  undivided 
share  of  the  rents  to  those  of  them  whlcb 
were  allotted  to  him  In  severalty,  she  was  a 
necessary  party  for  the  purpose  of  the  con- 
struction of  the  will.  Tbe  partition  did  not 
put  her  dower  In  the  rents  in  Jeopardy  but 
the  construction  of  the  will  not  only  put  her 
marital  rights  In  ber  husband's  real  and  per- 
sonal estate  in  peril,  but  the  interpretation  of 
tbe  will  adopted  by  the  court.  If  It  were  to 
stand,  would  In  effect  deny  tbe  existence  of 
those  rights.  Before  that  can  be  done  she 
must  have  notice  and  an  opportunity  to  be 
heard.  Tbe  plaintiffs  elected  to  make  ber 
a.  party  and  obtained  the  court's  authority 
to  do  so,  but  the  steps  they  took  tor  that  pur- 
pose were  entirely  ineffectual  to  bring  her 
mider  tbe  court's  Jurisdiction.  They  went  so 
far  as  to  Interline  her  name  upon  tbe  bill 
among  tbe  plaintiffs  but  she  was  a  nonresi- 
dent of  tbe  state  and  tbey  neither  procured 
ber  to  appear  by  counsel,  nor  summoned  ber, 
nor  took  any  other  steps  to  bring  ber  under 
the  Jurisdiction  of  tbe  court  Nor  can  we  give 
our  assent  to  their  contention  that  she,  a 
nonresident  feme  covert,  was  bound  by  tbe 
proceedings  because  she  heard  them  dls- 
cuEsed  by  her  husband's  family  on  a  visit  to 
Baltimore  in  December,  1905,  and  was  there- 
by brought  within  tbe  <q;)eratlon  of  tbe  prin- 
ciple announced  by  u«  in  Albert  v.  Hamilton, 
76  Md.  304,  25  Atl.  &^,  Riley  v.  S'irst  Nat 
Bank,  81  Md.  28,  31  Aa  685,  WUUams  v. 
Snebly,  82  Md.  21,  48  AU.  43,  Fetterhoff 
V.  Sheridan,  94  Md.  454,  61  Atl.  123.  and  other 
cases,  that  persons  directly  Interested  In  a 
suit  wbo  know  of  Its  pendency  and  have  tbe 
right  to  control,  direct,  or  defend  It,  and  fail 
to  appear  and  assert  their  rights,  are  con- 
cluded by  It  The  appellant's  marital  inter- 
est in  her  husband's  property  came  into  ex- 
istence pendente  lite,  but  it  arose  by  opera- 
tion of  law,  and  not  by  assignment  from  bim, 
and  she  should  therefore,  in  view  of  her  di- 
rect interest  in  the  subject-matter  of  tbe  suit, 
have  been  made  a  party  to  it  in  order  to  bind 
ber  by  tbe  construction  of  tbe  wlU.  Calvert 
on  parties,  'Ol,  92,  97 ;  Story,  Bq.  PI.  {  168, 
342;  Miller's  Eq.  56,  67;  Handy  v.  Waxter, 
75  Md.  521-523,  23  Atl.  103S. 

Tbe  executors  of  a  will  disposing  of  per- 
sonal property  are  always  essential  parties 
to  a  bill  to  construe  provisions  of  the  will 
affecting  tbe  personal  estate,  as  tbe  title  Is  In 
tbem  until  distribution  has  been  made,  and 
tbe  executors  of  Mr.  Lumpkin's  will  stMuld 


have  been  made  parties  to  tbe  present  case 
before  tbe  passage  of  the  decree.  The  prayer 
of  the  original  bill  for  the  construction  of 
the  will  having  been  a  broad  one,  asking  tbe 
court  to  determine  what  estates  both  de- 
visees and  legatees  would  take  In  their  re- 
spective shares  thereunder,  tbe  decree  should 
have  determined  whether  tbe  controverted 
clause  of  tbe  will  was  Intended  to  operate  up- 
on the  personalty,  and  also  upon  tbe  remain- 
ders given  to  tbe  children  in  the  ground  rents 
devised  to  tbe  widow  for  life,  and,  if  so,  what 
its  'operation  was  upon  those  portions  of  the 
estate.  The  decree  in  remaining  silent  upon 
those  subjects  failed  to  pass  upon  the  whole 
subject-matter  of  tbe  suit  or  determine  tbe 
rights  of  tbe  parties  In  reference  thereto,  thus 
presenting  a  defect  for  wblcb  we  have  re- 
peatedly held  a  decree  to  be  erroneous. 
Hurtt  v.  Cr4ne,  36  Md.  31;  Contee  v.  Daw- 
son, 2  Bland,  292 ;  Evans  t.  Iglebart,  6  Gill 
&  J.  171,  204. 

The  case  for  tbe  construction  of  the  will, 
with  tbe  appellant  thus  absent  and  unrepre- 
sented, was  submitted  for  decree  without 
argument  upon  briefs  ol  two  solicitors,  one  of 
whom  asserted  that  the  controverted  clause 
tn  tbe  win  operated  to  defeat  the  estate  of 
any  child  of  tbe  testator  upon  his  or  her  dy- 
ing without  issue  whenever  that  event  oc- 
curred, and  tbe  other  of  whom  contended 
that  the  clause  operated  4o  defeat  tbe  estate 
of  the  child  in  the  event  of  its  dying  vritbout 
Issue  In  tbe  lifetime  of  tbe  testator's  widow. 
So  far  as  the  record  shows,  tbe  construction 
of  tbe  will  favorable  to  tbe  appellant,  which 
we  regard  as  tbe  correct  one,  that  tbe  con- 
troverted clause  operated  to  defeat  tbe  es- 
tate of  such  only  of  the  children  as  might  die 
without  issue  in  tbe  lifetime  of  the  testator, 
was  not  urged  upon  tbe  court  by  any  solici- 
tor. We  do  not  at  all  mean  to  Intimate  tbat 
tbe  counsel  In  managing  tbe  case  or  in  pre- 
senting their  respective  views  upon  their 
briefs  had  any  plan  or  purpose  to  injure  tbe 
appellant  or  disregard  her  rights,  but  we 
think  that  tbe  failure  of  the  appellees,  when 
they  had  obtained  leave  of  court  to  make  tbe 
appellant  a  party  to  the  suit,  to  Effectually 
have  ber  made  such  would,  if  tbe  decree  were 
to  stand,  practically  result  in  tbe  destruction 
of  her  estate  without  giving  ber  notice  and 
affording  her  an  opportunity  to  be  beard.  In 
view  of  these  facts,  and  tbe  further  circum- 
stance that  the  rights  of  no  third  parties  are 
shown  to  have  intervened  since  the  passing 
of  the  decree,  the  proceedings  in  tbe  original 
case  should  be  reopened,  and  the  decree  in  so 
far  as  it  can  be  taken  to  be  or  operate  aa  a 
construction  of  the  will  be  modified  and  cor- 
rected so  as  to  declare  its  true  construction. 

Turning  now  to  tbe  Interpretation  of  tlie 
win  before  ns,  and  especially  to  the  ascertain- 
ment of  the  purpose  of  tbe  testator  in  in- 
serting therein  the  controverted  sentence  at 
the  end  of  the  eighth  clause,  We  are  remind- 
ed, at  the  outset,  of  tbe  fact  tbat  tbe  con- 
struction  of  wills  has, been  prolific  of  adj'jdi- 
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cations  In  tbe  history  of  Bnglish  and  Ameri- 
can Jurisprudence.  The  counsel  for  the  ap- 
pellant liave  with  great  skill  and  Industry  cit- 
ed upon  their  brief,  and  undertaken  to  col- 
late and  distinguish,  no  less  than  77  Mary- 
land cases,  in  addition  to  the  other  authori- 
ties, relied  on  by  them ;  and  the  counsel  for 
tbe  appellees  has  with  like  diligence  and  abil- 
ity fortified  his  brief  with  numerous  cita- 
tion&  As  the  law  applicable  to  the  Issue  be- 
fore us  and  the  cases  of  the  various  courts, 
English  and  American,  bearing  upon  the 
sabject  have  been  on  different  occasions  cai«- 
fuUy  considered  by  the  court,  we  will  not 
again  enter  upon  a  review  of  those  cases,  or 
attempt  to  reconcile  the  diversity  and  contra- 
dictions which  they  disclose.  It  is  a  matter 
of  prime  Importance,  in  ascertaining  the  in- 
tention of  a  testator,  to  consider  the  language 
in  which  he  himself  has  given  it  expression. 
Directing  our  attention  to  the  will  of  Mr. 
Lumpkin  we  find  that  its  language  is  not  ob- 
scure, and  that  the  application  to  its  provi- 
sions of  a  few  fxmdament&l  principles  of  in- 
terpretation, which  have  received  repeated 
rect^nitlon  from  this  court,  will  enable  us  to 
determine  its  true  operation  upon  the  estate 
of  which  it  was  intended  to  dispose.  We  will 
first  state  the  principles  of  interpretation  to 
which  we  refer,  and  will  then  in  their  light 
consider  the  provisions  of  the  will. 

A  testator  may,  In  making  his  will,  fix  the 
abaolnte  vesting  of  tbe  different  estates  cre- 
ated by  It  at  such  times  as  he  sees  fit  within 
the  period  allowed  by  law,  and  when  he  has 
done  this  with  reasonable  certainty  the  courts, 
in  construing  bia  will,  will  give  effect  to  bis 
wishes.  Larmour  v.  Rich,  71  Md.  383,  18  Atl. 
702 ;  Elngel  v.  State,  65  Md.  544,  5  Atl.  249 ; 
Straus  V.  Rost,  67  Md.  465,  10  Atl.  74;  Bailey 
V.  liove,  67  Md.  60S,  11  Atl.  280;  Trust  Co. 
V.  Brovra,  71  Md.  166,  17  Ati.  987;  Demill  v. 
Beid,  71  Md.  175,  17  Atl.  1014;  Sllnglufl  v. 
Johns,  87  Md.  276.  39  Atl.  872;  Thom  v. 
Thorn,  101  Md.  456,  61  Atl.  193;  Rellly  v. 
Bristow,  105  Md.  333,  66  Atl.  262.  Many  of 
these  cases  as  well  as  others  might  be  cited 
in  support  of  the  other  familiar  proposition, 
also  relied  on  in  Larmour  v.  Rich,  that  "the 
law  It  may  be  conceded  favors  the  early  vest- 
ing of  legacies,  and  the  courts  will,  as  a  gen- 
eral mle,  where  there  is  more  than  one  pe- 
riod mentioned,  adopt  the  earlier  one.  If 
there  be  no  expression  or  no  intent  plainly 
deduclble  from  the  terms  used  that  the  tes- 
tator meant  to  select  the  later  and  not  the 
earlier  period."  The  court  especially  relied 
on  the  last-mentioned  doctrine  in  Meyer  v. 
Eisler,  29  Md.  28 ;  Tayloe  v.  Mosher,  29  Md. 
443;  Fairfax  v.  Brown,  60  Md.  60;  Orlsp  v. 
Orlsp,  61  Md.  141;  Straus  v.  Rost,  67  Md. 
477,  10  Atl.  74;  Webb  v.'Webb,  92  Md.  Ill, 
48  Atl.  96,  84  Am.  St  Rep.  499;  Mercer  v. 
Safe  Deposit  Co.,  91  Md.  114,  45  Ati.  8C5. 
Neither  one  of  the  two  foregoing  leading 
principles  of  Interpretation  has  ever  been 
qnestioned  by  this  court  although,  in  the  ap- 
plication of  them  to  particular  cases,  results 


have  been  arrived  at,  owing  to  the  endless 
variety  of  provisions  found  In  the  wills  con- 
strued, which  until  carefully  examined  may 
seem  to  be  lacking  In  harmony. 

In  our  opinion  Mr.  Lumpkin  has  Indicated 
in  bis  win  with  reasonable  certainty  tbe  time 
at  which  he  intended  tbe  portions  of  bis  es- 
tate given  by  it  to  his  children  to  finally  vest, 
or,  in  other  words,  the  time  prior  to  which  he 
intended  the  death  of  one  of  bis  children 
without  issue  to  occur  In  order  to  cause  its 
share  to  pass  over  to  his  wife  and  other  chil- 
dren. The  scheme  of  the  will  is  both  natural 
and  simple,  and,  to  our  minds,  its  provisions 
Indicate  with  reasonable  certainty  what  dis- 
position the  testator  desired  to  be  made  of 
his  whole  estate.  By  the  first  clause  he  gives 
absolutely  to  his  widow  his  dwelling  and  its 
contents,  and  then  gives  her  four-tenths  of 
bis  entire  estate  for  her  life  with  remainder 
to  his  children  In  equal  shares.  He  then 
gives  absolutely,  without  limitation  or  quali- 
fication, to  ea(A  of  hla  five  children  one-tenth 
of  his  estate  less  what  may  be  due  him  from 
the  child.  The  children  are  not  dealt  with 
as  a  class,  but  the  gift  of  one-tenth  of  the 
estate  is  made  to  each  one  by  name  In  a  sep- 
arate paragraph  of  the  will,  and  is  complete 
in  Itself.  One-twentieth  of  the  estate  Is  then 
given  to  the  testator's  grandchild  Sue  W. 
Clark  with  the  direction  that  it  be  held  In 
trust  for  her  until  she  reaches  the  age  of  21 
years  by  her  mother,  who  Is  the  testator's 
daughter.  The  remaining  one-twentieth  of 
the  estate  is  given  to  the  testator's  son  Ed- 
ward for  the  use  and  benefit  of  the  latter's 
children,  he  to  hold  It  In  trust  for  them  until 
the  youngest  child  arrives  at  21  years  of  age. 
After  having  thus  given  the  entire  estate  in 
general  and  absolute  terms  without  any  qual- 
llteation,  except  the  temporary  trusts  as  to 
the  two-twentieths  given  to  grandchlldrMi,  to 
parties  in  esse  and  capable  of  taking  who 
constituted  his  own  family,  the  testator  add- 
ed at  the  end  of  the  eighth  paragraph  of  his 
will  the  provision  for  any  of  his  children's 
death  without  issue,  which  has  furnished  the 
'bone  of  contention  In  the  case. 

We  think  that  the  testator,  having  In  the 
earlier  part  of  bis  will  given  absolutely  to 
his  children  In  specified  portions  nine-tenths 
of  his  estate,  subject  to  his  wife's  life  Inter- 
est In  four-tentha,  intended  by  the  clause  In 
question. only  to  provide  alternative  benefici- 
aries for  the  shares  of  any  of  bis  children 
who  might  predecease  him  without  leaving 
Issue  to  represent  them  at  the  distribution 
of  the  estate,  and  did  not  Intend  to  cut  down 
to  life  estates  or  defeasible  fees  tbe  shares 
which  he  had  given  to  his  children  absolute- 
ly. The  age  of  the  testator  and  his  wife 
when  he  made  his  will  In  1900  does  not  di- 
rectly appear  from  the  record,  but,  from  the 
fact  that  they  bad  grandchildren  who  were 
17  years  old  in  1905  when  the  testimony  was 
taken,  and  that  he  purchased  some  of  his 
real  estate  as  far  back  as  1875,  they  must 
have  been  well  advanced  in  life.    As  the  tes- 
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tator'a  wife  waa  one  of  tbe  parties  to  whom 
the  share  of  any  child  dying  without  Issiie 
was  given,  It  Is  unreasonable  to  suppose 
that  he  Intended  the  alteruative  gift  to  take 
effect  at  tbe  death  of  the  children  whenever 
It  might  occur,  as  that  would  Involve  an  ex- 
pectation on  his  part  that  his  wife  would 
survive  all  of  his  children.  That  feature  of 
the  limitation  over  differentiates  the  present 
case  from  most  If  not  all  of  the  cases  cited. 
In  which  somewhat  similar  limitations  in 
wills  were  held  by  us  to  refer  to  a  death 
without  issue  of  the  legatee  or  devisee  when- 
ever It  might  occor.  No  gift  over  In  favor 
of  the  testator's  wife,  on  the  death  without 
Issue  of  the  first  taker,  is  found  in  any  one 
of  the  six  cases,  cited  and  mainly  relied  up- 
on by  the  learned  judge  below  in  his  opinion 
filed  In  the  case  on  tbe  bill  of  review,  in 
which  the  devise  over  was  held  to  refer  to 
a  death  without  issue,  whenever  It  might  oc- 
cur, of  the  devisee.  The  cases  so  cited  were 
OambrlU  v.  Forest,  66  Md.  17,  6  AU.  648,  10 
Atl.  595,  Devecmon  v.  Shaw,  70  Md.  220, 
10  Atl.  645,  Lednum  v.  Cecil,  76  Md.  150,  24 
AU.  4^2,  Hotchlns  v.  Pearce,  80  Md.  434,  31 
AtL  601,  Weybrlght  v.  Powell,  86  Md.  677, 
39  Atl.  421,  and  Wilson  v.  Bull,  97  Md.  137, 
64  Atl.  629. 

Tbe  Improbability  that  tbe  testator  meant 
to  give  to  bis  wife  a  portion  of  the  shares 
of  the  children  who  migbt  at  any  time  die 
without  issue  is  strengthened  by  the  fact 
that  in  four-tenths  of  the  estate  the  chil- 
dren's shares  were  only  in  the  remainder  aft- 
er bis  wife's  death.  It  Is  further  strength- 
ened by  the  fact  that  what  is  devised  over 
on  the  death  of  a  child  without  Issue  is  his 
or  her  "portion  or  inheritance  In  my  estate," 
which  If  it  means  anything,  as  was  said  of 
a  similar  expression  construed  in  Fairfax 
V.  Brown,  supra,  means  a  portion  of  his  es- 
tate while  It  existed  as  such,  and  not  many 
years  after  its  distribution  as  would  neces- 
sarily be  the  case  in  the  not  improbable 
event  that  one  or  more  of  his  children 
Bbonld  long  survive  bim  and  then  die  with- 
out issue. 

The  autborltieB  generally  agree  that  where 
tbe  limitation  over  is  simply  upon  the  death 
of  the  devisee,  uncoupled  with  any  contin- 
gent event,  tbe  wUI  must  be  construed  to 
mean  a  death  In  tbe  lifetime  of  the  testator. 
Engel  V.  State,  supra.  In  Gerting  v.  Wells, 
100  Md.  97,  50  Atl.  177,  we  held  that  the 
limitation  over  In  that  case  which  was  up- 
on the  death  of  tbe  devisee  "without  legal 
heirs  or  heir"  was  precisely  the  same  in  prin- 
ciple as  that  In  the  prior  case  of  Hammett  v. 
Hammett,  43  Md.  311,  where  the  expression 
used  in  making  tbe  limitation  over  waa 
simply  "should  one  of  tbem  die,"  with  no 
provision  as  to  the  failure  of  issue.  A  fuller 
statement  of  the  same  principle  of  construc- 
tion and  tbe  cases  supporting  It  may  be 
found  in  17  A.  &  E.  Encyl.  of  Law,  537,  and 
In  Vaoderzee  v.  Slingerland,  103  N.  Y,  47, 
8  M.  BS.  247,  57  Am.  Bep.  701;    but  we  do 


not  pursQe  this  subject  further,  as  we  rely 
for  our  exclusion  mainly  upon  the  will  Itself 
read  In  the  light  of  the  drcumstances  sur- 
rounding the  testator  when  he  made  It. 

The  construction  of  the  will  adopted  by  as 
Is  strengthened  by  the  proposition,  so  often 
reiterated  by  this  court,  that  where  the  de- 
vise itself  Is  made  directly.  In  unqualified 
terms  adequate  to  convey  a  fee,  to  persons 
in  esse  and  capable  of  taking  at  tbe  deatb  of 
the  testator,  it  vests  In  them  at  talB  death. 
Dulany  v.  Mlddleton,  72  Md.  75,  19  AtL  146, 
Webb  V.  Webb,  92  Md.  101,  48  Ati.  06,  84  Am. 
St  Bep.  499,  Cox  v.  Handy,  78  Md.  108.  27 
Atl.  227,  601,  and  Fairfax  v.  Brown,  supra. 
Our  view  receives  additional  support  from 
the  uniform  indisposition  of  this  court  to 
hold  that  an  estate  given  by  will  in  general 
terms  adequate  to  convey  a  fee,  which  in- 
cludes the  Jus  disponendl  of  tbe  thing  devis- 
ed, may  be  cut  down  to  a  life  estate  or  a 
defeasible  fee  by  a  subsequent  clause  tn  tbe 
will.  Gerting  v.  Wells,  supra;  Combs  v. 
Combs,  67  Md.  11,  8  AU.  757.  1  Am.  St.  Bep. 
359 ;  Benesch  v.  Clark,  49  Md.  504 ;  Bogers 
V.  Cobb,  89  Md.  167,  42  AtL  936;  Numsea  ▼. 
Lyon,  87  Md.  41.  39  Ati.  633. 

Tbe  limitation  over  upon  tbe  death  of  a 
child  without  issue,  occurring  as  it  does  in 
the  will  before  us,  must  be  held  to  apply  also 
to  tbe  children's  shares  in  the  remainder  In 
the  four-tenths  of  tbe  estate  given  to  the 
widow  for  life,  and  must  receive  tbe  same 
construction  In  that  connection.  If  the  limi- 
tation over  had  in  terms  applied  only  to  that 
portion  of  the  estate  much  authority  could 
have  been  found  In  the  5Iaryland  cases  cited 
by  us  for  holding  that  the  children's  death 
without  issue  upon  which  the  limitation  waa 
predicated  meant  a  death  during  the  life  of 
the  widow,  as  the  children  were  only  to  come 
into  possessloa  of  die  remainder  at  her 
death.  Indeed  it  may  be  conceded  that  sncb 
would  tiave  been  tbe  weight  of  authority  In 
that  event.  But  the  limftation  ov«r  Is  not 
in  terms  limited  to  the  devises  in  remainder 
nor  can  its  operation  by  any  reasonable 
construction  be  restricted  to  those  deviseSb 
The  will  In  plain  terms  attaches  tbe  limita- 
tion to  ail  of  the  property  real  and  personal, 
which  the  children  take  under  tbe  will, 
the  descriptive  words  used  by  ttie  testator, 
in  tbe  limiting  clause,  being  "their  portion  or 
inheritance  In  my  estate,"  nnaccompanled  by 
any  expressions  of  exception  or  restriction. 
The  testator  evidently  intended  the  limita- 
tion over  to  affect  all  of  the  property  of 
every  kind  taken  by  bis  children  under  his 
will.  The  fact  that  the  limiting  clause  of 
the  win  applied  In  express  terms  to  the  en- 
tire share  of  each  child  In  tbe  father's  es- 
tate which  was  largely  composed  of  person- 
alty, and  that  no  trust  .was  created  or  other 
provision  made  by  tbe  testator  for  the  pres- 
ervation of  the  contingent  remainders  ovet 
in  tbe  personalty  to  take  effect  after  the 
death  without  Issue  of  any  of  the  children, 
affords  further  proof  that  the  testator  did 
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not  refer  to  or  Intend  Buch  a  death  when- 
ever it  might  occur. 

We  are  aware  that  in  a  number  of  com- 
paratively recent  cases  this  court  In  constru- 
ing limitations  over  tn  wills  upon  the  death 
of  the  first  taker  without  issue  has  shown 
an  inclination  to  hold  tliem  to  refer  to  such 
a  death  whenever  it  might  occur,  but  in  those 
cases  either  the  context  of  the  will,  was  si- 
lent or  indicated  the  construction  adopted  In 
the  particular  ease.  We  do  not  mean  to 
weaken  or  disturb  the  authority  of  those 
cases  by  the  conclnsion  to  which  we  have 
come  in  the  present  one,  for  we  find  in  the 
contents  of  Mr.  Lumpkin's  will  the  several 
Indications,  to  which  we  have  already  refer- 
red, that  he  intended  the  limitations  over, 
of  the  portions  of  his  estate  given  hy  blm 
to  his  reflective  children,  to  become  opera- 
tive only  in  the  event  of  ttieir  dying  in  his 
lifetime. 

The  decrees  appealed  from  wilt  be  revers- 
ed, and  the  cause  remanded,  to  the  end  that 
the  original  case  may  be  reopened  and  the 
appellant  made  a  party  defendant  thereto, 
and  ttmt  that  case  and  the  one  on  the  bill 
of  review  be  consolidated  and  the  final  de- 
cree of  January  15,  1006,  be  so  modified  as  to 
construe  the  will  of  Robert  O.  Lumpkin  in 
accordance  with  the  views  herein  expressed, 
but  that  the  partition  thereby  made  be  al- 
lowed to  stand  in  so  far  as  the  division  of 
the  ground  rents  thereby  made  is  concerned. 

Decree  reversed,  with  costs,  and  case  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


(108  Ud.  330) 

GOLDBERG  v. 


FELDMAN. 


(Court  of  Appeals  of  Maryland.    Jane  26,  190ti.) 

1.  CONTBACTS— PEBFOBMAlfC*— StJFITCIBNCT. 

An  agreement  by  which  a  party  is  to  exe- 
cute a  l>ond  to  the  adverse  party,  to  his  aatls- 
faction,  means  that  if,  In  tlie  exercise  of  his 
Jndfment,  acting  on  the  best  information  con- 
veniently within  hii  reach,  the  adverse  party  in 
good  faith  concludes  that  the  bond  is  not  suffi- 
cient, the  party  is  bound  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  H  1284-12^.] 

2.  Vkhdob  and  Pubchaseb— Contbactb— Pkb- 
FOBUANCE  —  Covenants  at  Pubchaseb  in 
Dbed— Satisfaction   of  Vendob. 

.A  contract  for  the  sale  of  reai/sstate.  stipn- 
latlng  that  the  deed  to  be  presented  to  the  ven- 
dor for  execution  shell  contain  covenants  that 
no   intoxicating   liquors   shall    be   sold   on    the 

§  remises  for  five  yean,  and  that  the  puicfaaser, 
is  personal  representatives  and  assigns,  shall 
pay  to  the  vendor  and  his  personal  represen- 
tatives $50  per  day  for  every  day  on  which 
the  sale  of  liquor  shall  be  permitted  on  the 
premises,  snd  that  such  covenants  shall  be  ait- 
isfactory  to  the  vendor,  gives  to  the  vendor, 
relying  on  the  advice  of  bis  attorney,  acting 
honestly  and  according  to  his  beat  judgment  on 
such  legal  knowledge  as  a  practicing  attorney 
ought  to  possess,  tne  right  to  insist  that  tlie 
covenants  in  the  deed  snail  be  a  part  of  the 
consideration  for  the  conveyance,  and  thereby 
comply  with  the  rule  stated  in  standard  text- 
t>ooks  that  only  covenants  entering  into  the 
consideration  mn  with  the  land,  and  thereby 


strengthen  the  claim  that  the  covenant  for  the 

payment  of  $50  per  day  provides  for  liquidated 

damages. 

8.  Sakb— Delivkbt  of  Possession. 

A  purchaser,  in  a  contract  of  sale  which 
contains  no  provision  as  to  when  possession 
siiall  be  given,  cannot  make  a  demand  for  the 
immediate  possession,  a  condition  on  which  he 
will  carry  the  agreement  into  effect. 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  U  814-817.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;   ThOB.  Ireland  Elliott,  Judge. 

Suit  by  Robert  L.  Feldman  against  Solo- 
mon Goldberg.  From  a  decree  for  complain- 
ant defendant  appeals.  Reversed,  and  bill 
dismlsfled. 

Argued  before  BOYD,  a  J.,  and  PEAROE, 
SCHMUGKEB,  BURKE,  and  WORTHING- 
TON,  JJ. 

Myer  Rodenbush,  for  appellant.  Hyland 
P.  Stewart,  for  appellee. 

WORTHINGTON,  J.  The  subsUntlal 
question  In  this  case  is  whether  Goldberg  was 
Justified,  on  legal  grounds.  In. refusing  to 
execute  the  deed  last  presented  to  him  for 
execution  by  Feldman,  on  May  1,  1906.  In 
considering  this  question,  we  must  bear  in 
mind  that  it  was  stipulated  In  the  contract 
of  sale  that  the  deed  to  be  presented  to  Gold- 
berg for  execution,  conveying  the  property 
to  Feldman  should  contain  a  certain  cove- 
nant to  the  effect  that  no  spirituous  or  malt 
liquors  should  be  sold  on  the  premises  con- 
veyed for  a  period  of  five  years  from  the  date 
of  the  agreement,  and  an  additional  covenant 
that  Feldman,  his  personal  representatives 
and  assigns  should  pay  to  Goldberg  and  his 
personal  representatives  the  sum  of  $50  per 
day  for  every  day.  on  which  the  sale  of  such 
spirituous  or  malt  liquors  should  be  permit- 
ted on  the  premises;  and,  also,  that  it  was 
expressly  understood  and  agreed  that  such 
covenants  should  be  satisfactory  to  Goldberg. 

It  was  shown  by  the  evidence  that  Gold- 
berg, who  was  himself  a  saloon  keeper  car- 
rying on  business  on  tlie  comer  diagonally 
across  the  street  from  the  premises  In  ques- 
tion, desired  the  covenant  precluding  the  sale 
of  spirituous  or  malt  liquors  on  these  prem- 
ises to  be  made  explicit  in  the  deed,  because 
a  former  saloon  keeper  on  the  same  premises 
had  been  the  cause  of  great  annoyanpe  to 
him,  so  much  so,  indeed,  that  he  had  bought 
the  property  In  question  in  order  to  prevent 
any  other  person  from  obtaining  it  for  saloon 
purposes.  He  therefore  required  It  to  be  in- 
serted in  the  agreement  of  sale,  that  the  cove- 
nants In  the  deed  sbouM  be  satisfactory  to 
him.  Tlie  decision  of  the  case  therefore 
largely  depends  upon  the  proper  construction 
of  this  requirement. 

An  examination  of  a  number  of  cases  upon 
the  question  as  to  how  far  the  exercise  of  the 
option  to  reject  a  thing  as  unsatisfactory  Is 
to  be  controlled  by  reason  and  good  faith 
discloses  some  contrariety  of  opinion  on  th» 
subject;    the  courts,  In  some  cases,  holding 
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that  such  an  option  may  be  exercised  ar- 
bitrarily and  even  capriciously,  In  others, 
that  It  must  be  done  bona  fide  and  for  good 
cause.  For  Instance,  It  has  been  held  that 
one  who  has  contracted  for  a  satisfactory 
title  eannot  be  compelled  to  accept  a  title  not 
satisfactory  to  him,  even  though  It  appears 
to  be  altogether  unobjectionable.  Grlgler  v. 
Blair,  4  Ohio  Clr.  Ct  R.  824;  Sllsby  Mfg. 
Co.  T.  Cailco  <a  C.)  24  Fed.  893.  In  the  case 
of  B.  &  O.  R.  R.  (30.  ▼.  Brydon,  65. Md.  225, 
9  Atl.  127,  57  Am.  Rep.  318,  In  disposing 
of  a  motion  for  reargument.  Judge  Alvey  us- 
ed the  following  language:  "In  cases  where 
It  is  stipulated  that  an  article  to  be  furnish- 
ed Bball  un(iuallfledly  be  satisfactory  to  the 
party  to  whom  It  Is  to  be  supplied,  the  right 
to  reject  the  article  as  not  being  satisfactory 
cannot  be  inquired  Into ;  but  the  party's  own 
determination  must  be  taken  as  final  and 
conclnsive.  In  such  cases  It  is  supposed, 
and  such  is  the  construction,  that  the  party 
reserved  to  himself  an  unqualified  option, 
and  is  not  willing  to  leave  his  freedom  of 
choice  to  any  tontentlon,  or  to  be  subjected  to 
any  Investigation  whatever."  In  commenting 
on  this  language  of  Judge  Alvey,  this  court 
in  the  case  of  Latrobe  v.  Wlnans,  89  Md. 
650,  48  Atl.  833,  speaking  through  Judge 
Pearce  says:  "An  examination  of  the  cases 
cited  by  Judge  Alvey,  above,  discloses  that 
they  all  relate  either  to  the  manufacture  or 
furnishing  of  some  article,  or  the  render- 
ing of  some  service.  Involving  personal  taste^ 
feeling,  or  judgment,  such  as  the  painting  of 
a  portrait ;  the  execution  of  a  statue  or  bust ; 
the  making  of  a  suit  of  clothes  or  lady's 
dress;  the  manufacture  of  a  bookcase  to 
harmonize  with  the  other  honse  furnishings; 
the  sale  of  a  riding  or  drfvlng  horse;  the 
use  of  a  reaping  machine;  or  similar  in- 
stances." "But  we  have  been  referred  to  no 
case  in  which  these  principles  have  been 
applied  to  the  title  to  land,  and  we  do  not 
think  it  follows  from  any  of  the  cases  cited 
that  they  would  be  so  applied." 

In  Taylor  v.  Williams,  45  Mo.  80,  81,  it 
is  held  that  where  a  man  agreed  to  buy  prop- 
erty if  he  should  be  satisfied  with  the  title 
It  meant  that  he  was  not  bound  to  take  the 
property  so  long  as  his  objection  to  the  title- 
was  not  captious  or  unreasonable.  In  an- 
other case  It  was  held  that  the  objection 
must  not  be  capricious  or  spring  from  dis- 
honest design.  While  the  case  at  bar  is  not 
one  concerning  title,  it  bears  some  relation 
thereto,  as  it  concerns  the  requirements  of 
a  deed  of  conveyance  containing  covenants 
on  the  part  of  the  grantee  that  shall  be  sat- 
isfactory to  the  grantor,  and  we  think  that 
the  correct  rule,  governing  a  case  like  this, 
was  laid  down  in  Harris  v.  Miller  (C.  G.)  11 
Fed.  118-122,  where  the  court  said:  "An 
agreement  by  which  the  plaintiffs  were  to 
execute  a  bond  to  the  defendants,  to  their 
satisfaction,  meant  that  if  in  the  exercise  of 
^ileir  judgment,  acting  on  the  best  informa- 
tion conveniently  within  their  reach,  the  de- 


fendants In  good  f alfh  concluded  that  the  bond 
was  not  sufficient,  the  plaintiffs  were  bound 
by  their  action."  Applying  this  rule  to  the 
present  case  we  are  to  determine  whether 
Goldberg  In  refusing  to  execute  the  deed  last 
presented  to  him  for  execution  acted  in  good 
faith  upon  such  Information  as  was  conven- 
iently within  his  reach,  or  whether  he  acted 
from  mere  caprice  and  dishonest  motive.  As 
he,  very  properly,  was  governed  by  the  advice 
of  his  connsel  in  the  matter,  the  question 
really  Is  whether  his  attorney  in  advising 
him  not  to  sign  the  deed  acted  honestly  ac- 
cording to  his  best  judgment,  and  upon  such 
legal  knowledge  ais  a  practicing  attorney 
ought  to  possess,  or  such  as  be  could  conven- 
iently obtain. 

Now  it  cannot  be  fairly  assumed  that 
the  sid>ject  of  covenants  in  deeds  is  one 
wbolly  free  from  difficulty.  Many  learned 
disquisitions  are  fonnd  in  the  books  in  re- 
gard to  the  subject,  but  it  still  presents  legal 
niceties,  the  risks  and  uncertainties  of  which 
no  prudent  attorney  should  readily  under- 
take to  advise  his  client  to  assume.  We  are 
therefore  not  prepared  to  say  that  Mr.  Rosen- 
bush's  demands  were  wholly  unreasonable. 
There  are  expressions.  Indeed,  to  be  found 
in  the  books  which  might  seem  to  warrant 
Mr.  Goldberg's  attorney  in  insisting  on  the 
covenants  being  recited  In  the  deed  as  part  O'f 
the  consideration  for  the  conveyance.  Thas 
it  is  Said  in  2  Sngd.  Vend.  468-484:  "Only 
real  covenants  run  with  the  land,  and  these 
only  when  the  covenants  luive  entered  into 
the  consideration  for  which  the  land,  or  some 
interest,  therein  to  which  the  covenant  is  an- 
nexed, passed  between  the .  covenantor  and 
the  covenantee.  See,  also,  Bouvler  Law  Diet. 
Title  "Covenant"  In  1  Washburn  on  Real 
Property,  830,  is  found  the  following  state- 
ment in  regard  to  covenants:  "And  so  far 
as  a  covenant  Imposing  a  burden  upon  land 
is  held  to  run  with  the  estate  or  otherwise, 
the  rule  as  stated  by  Gould,  J.,  may,  per- 
haps, be  stlU  more  definite,  intelligible,  and 
easy  of  application,  depending  upon  whether 
such  covenant  entered  or  not  into  the  M-ig- 
inal  consideration  upon  which  the  conveyance 
with  which  it  is  connected  was  made." 

Without  determining  whether  the  dicta 
from  these  standard  text-books  are  applica- 
ble to  the  present  case  or  not,  they  at  least 
furnish  some  grounds  to  a  practicing  attor- 
ney for  insisting  that  the  rule  of  law  therein 
expressed  be  complied  with,  when  a  deed  1b 
being  prepared  for  his  client  to  execute,  con- 
taining covenants  intended  to  protect  his  cli- 
ent in  respect  to  a  matter  of  great  Importance 
to  him.  Besides  this,  it  Is  to  be  observed 
that  tbere  was,  by  the  terms  of  the  agree- 
ment, to  be  a  covenant  In  the  deed  In  addition 
to  the  one  prohibiting  the  sale  of  spirituous 
and  malt  liquors  on  the  premises,  by  which 
additional  covenant  the  grantee  was  to  bind 
himself  to  pay  to  the  grantor  $50  per  day  for 
every  day  that  the  first  or  principal  covenant 
was  not  Strictly  kept  and  observed.    This  lat- 
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ter  covenant  was,  necesBarily,  to  be  In  tbe'na- 
tnre  of  a  bond  witb  conditions.  In  which  the 
snm  named  above  was  no  doubt  intended  as 
liquidated  damages  in  case  of  a  breach  of  the 
first  or  principal  covenant  Now  the  ques- 
tion of  what  are  liquidated  damages  and 
what  are  not  is  often  a  difficult  question  for 
an  attorney  to  answer.  As  was  said  by  this 
court  In  the  case  of  Wlllson  v.  Baltimore,  83 
Md.  211,  S4  Atl.  775,  S5  Am.  St  Rep.  339: 
"Whether  a  sum  named  in  a  contract  to  be 
paid  by  a  party  in  default  on  Its  breach  Is  to 
be  considered  liquidated  damages  or  merely  a 
penalty  is  one  of  the  most  difficult  and  per- 
plezlng  inquiries  encountered  In  the  construc- 
tion of  written  agreements;  the  solution  of 
the  question  depending  on  the  facts  and  cir- 
cumstances of  each  particular  case."  In  this 
case  if  the  covenants  were  made  a  part  of  the 
consideration  for  the  conveyance,  that  fact 
would  certainly  strengthen  the  contention 
that  the  sum  named  should  be  taken  and  con- 
sidered as  liquidated  damages,  and  not  as  a 
mere  penalty ;  for  Just  compensation  for  the 
Injury  done  by  the  breach  of  a  covenant  is 
what  the  law  aims  to  accomplish.  Wlllson  v. 
Baltimore,  supra.  Here,  then,  we  think  was 
additional  reason  why  Mr.  Goldberg's  attor- 
ns might  reasonably  insist  on  the  covenant 
In  the  deed  being  a  part  of  the  consideration 
for  the  conveyance. 

As  to  the  use  of  the  word  "heirs,"  after 
the  name  of  the  covenantor,  Feldman,  as  in- 
sisted on  by  Mr.  Goldberg's  attorney,  Inas- 
much as  the  decree  must  be  reversed  for  the 
reasons  already  given,  the  determination  of 
that  question  is  not  necessary  to  a  decision 
of  this  case,  and  we  will  not  consider  it 

But  there  Is  another  ground  upon  which 
we  think  the  action  of  Mr.  Goldberg  in  refus- 
ing to  execute  the  deed  may  be  justified.  In 
one  of  his  notes  to  Mr.  Rosenbush,  written 
and  delivered  to  him  by  Mr.  Stewart  on  May 
1,  1906,  that  being  the  last  day  upon  which, 
under  the  terms  of  the  agreement  the  sale 
conld  be  consummated,  Mr.  Stewart  saldi: 
"We  shall  insist  upon  having  possession  of 
the  property  at  the  time  of  settlement  etc." 
Now,  the  contract  of  sale  contains  no  provi- 
sion as  to  when  ix>ssessIon  should  be  given. 
It  appears  that  a  tenant  was  already  in  pos- 
session of  the  property,  and  it  might  not  have 
been  possible  for  Mr.  Goldberg  to  Induce  him 
to  vacate  forthwith,  so  as  to  be  able  to  give 
tbe  purchaser  immediate  possession  at  the 
time  of  the  settlement  It  was  In  evidence 
that  notice  had  been  given  this  tenant  to  va- 
cate^ but  had  he  refused  to  do  so,  it  would 
have  prevented  Goldberg  from  complying  with 
this  demand.  As  the  time  when  possession 
was  to  be  given  was  not  mentioned  in  the 
agreement,  Mr.  Feldman's  attorney  could  not 
make  a  demand  for  Immediate  possession,  a 
condition  upon  which  he  would  carry  the 
agreement  into  effect 

As  we  cannot  find  that  Mr.  Goldberg's  de- 
mands, as  to  the  character  of  the  deed  to  be 


executed  by  him,  were  prompted  by  caprice 
or  dishonest  design,  we  think  counsel  for 
Feldman  erred  In  not  yielding  his  own  judg- 
ment to  these  demands.  The  fact  that  Gold- 
berg's attorney  framed  the  covenants  which 
he  .desired  to  be  incorporated  In  the  deed,  and 
sent  a  copy  of  the  draft  to  Mr.  Stewart  in 
abundant  time  to  enable  him  to  have  a  deed 
prepared  In  accordance  with  Goldberg's  wish- 
es, indicates  a  desire  on  the  part  of  the  latter 
to  consummate  the  transaction  in  good  faith, 
and  we  are  unable  to  see  how  the  use  of  the 
phraseology  of  this  draft  could  injure  the 
covenantor,  if  he  meant  in  good  faith  to  ob- 
serve the  covenants  to  be  entered  into  by  him; 
The  addition  of  four  or  five  lines  to  the  deed 
prepared  by  Mr.  Stewart  and  the  abandon- 
ment by  him  of  the  claim  for  Immediate  pos- 
session would  have  been  a  full  compliance 
witb  the  demands  of  Mr.  Goldberg's  attor- 
ney, and  thereby  this  litigation  would  have 
been  avoided. 

We  do  not  deem  it  necessary  to  pass  upon 
the  objections  to  testimony,  as  the  case  turns 
almost  entirely  upon  tbe  documentary  evi- 
dence, which  was  admitted  without  objection. 

It  follows  from  wha:t  we  have  said  that  the 
decree  of  the  lower  court  must  be  reversed 
and  tbe  bill  dismissed,  with  costs. 

Decree  reversed  and  bill  dismissed. 


fIS  N.  H.  G86) 
WHITE  KIVBB  LUMBER  CO.  ▼.  CLARKE. 
(Supreme  Court  of  New  Hampshire.    Sullivan. 
June  2,  190&) 

Tbusts  —  Tbustkbs  —  AFPomnoiTT— Pabtibs 
E3NTITLED  TO  Contest  Appointment. 

In  a  bill  by  one  claiming  to  be  tbe  owner 
of  a  beneficial  interest  in  a  trust  estate,  for 
the  appointment  of  a  trustee  after  the  death  of 
the  original  trustee,  an  adverse  claimant  to 
the  lancT  has  no  such  interest  as  entitles  him  to 
be  heard  on  the  question  of  the  appointment  of 
a  trustee. 

Transferred  from  Superior  Court 

BUI  In  equity  by  the  White  River  Lumber 

Company  against  Robert  B.  Clarke  and  others 
for  the  appointment  of  a  trustee  to  carry  In- 
to effect  a  trust  in  land  created  by  Franklin 
Pierce  in  1863,  brought  after  the  death  of  the 
original  trustee,  in  which  plaintiff  claimed 
an  interest  in  tbe  beneficial  estate.  A  trustee 
was  appointed,  and  one  Maxfleld,  claiming  an 
adverse  title  to  tbe  land,  excepted.  Trans- 
ferred to  Supreme  Court  Exception  over- 
ruled. 

Jesse  M.  Barton  and  Edwin  G.  Eastman, 
for  plaintiff.    George  B.  Brown,  for  Maxfleld. 

PEASLEB,  J.  The  adverse  Claimant  has 
no  such  interest  In  the  trust  estate  as  to  en- 
title him  to  be  heard  upon  the  question  of  the 
appointment  of  a  trustee.  If,  as  he  claims,  he 
has  title  to  the  real  estate  in  question,  that 
fact  can  be  shown  when  tbe  trustee  proceeds 
against  him,  or  be  against  the  trustee.  It  Is 
not  now  in  issue. 

Exception  overruled.    All  concurred. 
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(74  N.  R.  6«) 

HEAD  ft  D0W8T  CO.  t.  NEW  BKOLAMO 

BREEDERS'  CLUB. 
(Supreme   Court   of    New    Hampshire.      Hills- 
borough.   May  8,  190a) 
Appeal  and  Ebsob— Determination  or  Ez- 

CKPTI0N8— FAILUBB  O!  EXCEPTING  PABTT  TO 

Affeab, 

Where  a  trustee  in  bankruptcy,  supersed- 
ing an  assignee  in  insolvency,  nad  notice  of 
exceptions  taken  by  the  bankrupt  in  an  action 
pending  against  him  in  the  state  court,  such 
exceptions  will  be  overruled,  where  neither  the 
trustee  nor  the  defendant  appears  to  sustain  the 
same. 

[Ed.  Note.— For  case«  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  426S-1261.] 

Exceptions  from  Superior  Court 
Action  by  tbe  Head  &  Dowst  Company 
against  tlie  New  England  Breeders'  Club  to 
enforce  a  builder's  Hen.  Transferred  from 
the  superior  court  upon  exceptions  at  tbe 
trial.    Exceptions  overruled. 

The  New  England  Breeders'  Club  did  not 
appear  at  tbe  trial,  but  tbe  case  was  defended 
by  an  assignee  appointed  in  proceedings  under 
the  state  insolvency  statute.  When  tbe  case 
came  on  for  argument,  it  appeared  that  the 
assignee  In  insolvency  bad  surrendered  tbe 
property  to  a  trustee  appointed  In  proceedings 
in  bankruptcy  under  the  federal  statute,  and 
bad  been  discharged  as  assignee.  Tbe  trustee 
In  bankruptcy  bad  notice  of  tbe  proceedings. 
Neitber  be  nor  tbe  defendants  of  record  ai>- 
pearlQg  to  sustain  tbe  exceptions,  tbqy  were 
overruled,  witliout  consideration. 

Burnham,  Brown,  Jones  &  Warren,  for 
plaintiffs.    Henry  F.  Hollis,  amicus  curtee. 

PER  CURIAM.    Exceptions  overruled. 

PEASLEB,  X,  did  not  sit 


(75  N.  H.  20) 

WALKER  et  aL  v.   CHESSMAN. 

(Supreme  Court  of  New  Hampshire.  Coos. 

June  2,  1908.)- 

1.  Mortgages— PoREcnosoBB  bt  Entrt  Uir- 
OEB  Process  op  Law— Possession  fob  One 
Year— Nkcesbitt— Statutobt   Provisions. 

Pub.  St  1901,  c.  139,  S  14,  provides  that 
the  right  of  the  mortgagor  and  all  persons  claim- 
ing under  him  to  redeem  shall  be  forever  barred 
and  foreclosed  by  the  mortgagee  by  entry  into 
the  mortgaged  premises  under  process  of  law 
and  continued  actual  possession  thereof  for  one 
year.  Land  in  the  name  of  a  wife  was  mort- 
gaged by  herself  and  husband  to  defendant,  and 
after  her  death  the  mortgage  was  foreclosed  by 
writ  of  entry  against  the  bnsband,  who  was  in 
possession.  Writ  of  possession  issued,  and  de- 
fendant went  into  possession,  which  he  held 
for  over  12  years.  The  heirs  of  the  wife,  some 
of  whom  were  minors  at  tbe  time  defendant 
went  into  possession,  sued  to  redeem.  Held, 
that  the  judgment  in  the  action  against  the 
husband  did  not  have  the  effect  of  foreclosing 
the  mortgage,  which  subsisted  thereafter  as 
before,  and  could  only  be  foreclosed  by  defend- 
ant's possession  continued  for  one  year. 

2.  Same- Okounds  fob  Possession— Most* 

OAGE    OB    FOBECLOSUBE    JUDGMENT. 

Defendant's  possession  would  be  held  under 
and  by  virtue  of  the  mortgage,  and  not  under 


the  judgment  for  tbe  mortgage  vested  in  him 
the  seisin  as  well  as  the  tiUe  to  the  premises, 
and,  when  he  elected  to  treat  the  husband  in 
the  actual  occupancy  of  the  land  as  a  disseisor, 
as  he  had  a  right  to  do,  his  subse<^uent  posses- 
sion was  in  accordance  with  the  nght  granted 
by  the  mortgagors,  and  be  acquired  no  new 
right  of  possession  by  the  judgment  other  than 
if  he  had  taken  peaceable  possession  under  the 
statute. 
8.  Same— Necessitt  of  Notice  of  Pbocess. 

To  recover  i>osse8sion  in  a  writ  of  entry 
upon  a  mortgage  against  a  disseisor,  the  mort- 
gagor out  of  actual  possession  need  not  be 
notified  by  the  formal  service  of  process,  thongli 
he  might  be  permitted  to  appear  and  defend 
against  the  action ;  hence  the  fact  that  the 
heirs  of  a  mortgagor  were  not  parties  to  a  writ 
of  entry  against  the  mortgagor's  husl>and  does 
not  show  that  the  mortgagee's  possession  un- 
der the  execution  was  wrongful  or  void  as  to 
the  heirs  for  it  was  what  was  granted  to  Um 
by  the  mortgage  deed. 

4.  Same — ^Notice  of  Possession— SuvFiciEit> 
CT— Necessity  fob  Pbbsonai.  Notice. 

The  heirs  of  the  mortgagor  were  presumed 
to  know  that  her  surviving  husband  occupied 
the  premises  and  received  the  income  from  the 
death  of  his  wife,  and,  where  the  mortgagee  was 
put  in  possession  under  a  writ,  they  bad  notice 
of  tbe  change,  and  were  put  upon  inquiry  as  to 
the  character  of  his  possession,  and  were  not 
entitled  to  personal  notice  thereof. 

6.  Same  —  Possession  Undbb  Pbocess  ht 
Fobeclobdbk  Against  One  in  Possession 
—Effect. 

Where  a  mortgagee  recovers  possession  of 
mortgaged  land  by  process  in  an  action  upon 
the  mortgage,  regularly  brought  for  that  par- 
pose  alone  and  not  to  obtain  a  judgment  of 
foreclosure,  and  he  remains  In  peaceable  pos- 
session for  a  year,  the  right  in  equify  to  re- 
deem from  the  mortgage  is  effectually  fore- 
closed, in  the  absence  of  any  suggestion  of 
fraud  or  collusion  prejudicial  to  the  rights  of 
heirs  of  the  deceased  mortgagor. 

JE!d.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
.  3$,  Mortgages,  %  082.] 

&  Sahb— Pbiob  QDrrci.ADi  Deed  bt  Onb  ht 
Possession— E  fpect  . 

Where  a  mortgagor's  surviving  husband  in 
possession   of   the   mortgaged   premises   gave   a 

aultelaim  deed  before  a  writ  of  entry  is  brongbt, 
:  will  not  aftect  the  right  of  redemption  of 
the  mortgagor's  heirs,  where  the  mortgagee  has 
been  in  peaceable  possession  under  the  writ  for 
more  than  one  year. 

7.  Sahb— MnfOBiTT  or  Mobtoaoob's  Hei^s. 

The  fact  that  the  heirs  of  a  deceased  mort- 
gagor were  minors  at  the  time  the  mortgagee 
went  Into  possession  under  process  of  law  will 
not  affect  their  right  to  redeem. 

Transferred  from  Superior  Courl^  Coos 
County;  Wallace,  Judge. 

Bill  by  Mary  E.  Walker  and  others  against 
Boswell  C.  Chessman  to  redeem  from  certain 
mortgages.  Transferred  from  tbe  superior 
court  on  facts  found  by  tbe  court  Case  dis- 
charged. 

The  plaintiffs  are  the  children  and  heirs  at 
law  of  Annie  and  Thomas  Gorman.  April  16, 
1890,  tbe  defendant  conveyed  to  Annie  certain 
real  estate  In  Northumberland,  and  on  that 
date  she,  with  her  husband,  executed  a  mort- 
gage of  tbe  premises  to  secure  the  payment  ot 
1300,  the  whole  or  a  part  of  the  purchase 
price.  On  April  12,  1892,  they  executed  a  sec- 
ond mortgage  to  the  defendant  to  secure  tbe 
payment  ot  a  note  for  f  100.    Annie  died  July 
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30,  1894.  August  2,  1864,  Ttiomas  executed  a 
quitclaim  deed  of  all  bis  Interest  in  tbe  prem- 
ises to  tbe  defendant,  but  remained  in  posses- 
sion thereof  until  January  23,  1895.  Septem- 
ber 27,  1894,  tbe  defendant  began  a  suit  to 
foreclose  tbe  mortgages  against  Tbomas,  and 
at  the  October  term,  1894,  recovered  condi- 
tional Judgment  against  him  for  the  prem- 
ises. Tbomas  was  tbe  sole  defendant,  and 
notice  of  tbe  foreclosure  suit  was  given  only 
to  him.  A  writ  of  possession  was  dnly  issued 
upon  the  judgment,  and  January  2&,  1896, 
the  defendant  was  given  seisin  and  posses- 
aion  of  the  premises  under  tbe  same,  and  has 
since  been  In  possession,  receiving  rents  and 
profits.  Thomas  died  November  20,  1906. 
Some  of  tbe  plaintiffs  were  minors  during  the 
foreclosure  proceedings.  The  question  was 
reserved  whether  their  right  to  redeem  was 
barred. 

Bernard  Jacobs,  for  plaintiffs.    Drew,  Jor- 
dan, Sburtleff  &  Morris,  for  defendant 

WALKER,  J.  Tbe  plaintiffs  are  entitled 
to  redeem  the  land  from  the  mortgages,  un- 
less it  has  been  foreclosed ;  and  the  question 
presented  by  the  record  is  whether  the  de- 
fendant's possession  of  tbe  premises  for  one 
year,  after  he  was  put  in  possession  under 
legal  process,  is  binding  upon  tbe  plaintiffs 
and  foreclosed  their  right  to  redeem.  As  they 
were  not  parties  to  the  writ  of  entry,  it  is  not 
claimed  that  they  were  bound  by  tbe  Judg- 
ment Issued  therein;  and  whether  or  not  they 
were  so  bound  Is  not  a  material  question  In 
this  case.  The  Judgment  did  not  have  the  ef- 
fect of  foreclosing  the  mortgage.  The  mort- 
gage subsisted  after  tbe  Judgment  as  before, 
and  could  only  be  foreclosed  by  the  defend- 
ant's possession  continued  for  a  year  (Pub. 
St.  1901,  c.  139,  f  14);  and  his  possession 
would  be  held,  not  under  the  Judgment,  but 
under  and  by  virtue  of  the  mortgages.  Couch 
r.  Stevens,  37  N.  H.  169;  Hall  v.  Hall,  46  N. 
H.  240,  243;  Ray  v.  Scripture,  67  N.  H.  260. 
29  Atl.  454.  The  mortgages  vested  in  blm 
"the  seisin  as  well  as  the  title  of  the  demand- 
ed premises"  (Perkins  v.  Eaton,  64  N.  H.  359, 
360,  10  Atl.  704),  and,  when  be  elected,  as  he 
bad  &  right  to  do,  to  treat  Tbomas,  who  wai^ 
in  tbe  actual  occupancy  of  tbe  land,  as  a  dis- 
seisor, his  subsequent  possession  was  In  ac- 
cordance with  tbe  right  granted  to  blm  by 
tbe  mortgagors.  He  acquired  no  new  right  of 
possession  by  the  Judgment,  any  more  than  be 
would  If  he  had  taken  peaceable  possession 
under  the  statute.  Couch  v.  Stevens,  supra. 
For  the  purpose  of  recovering  tbe  possession 
In  a  writ  of  entry  upon  a  mortgage  against  a 
disseisor.  It  is  not  necessary  that  tbe  mort- 
gagor out  of  tbe  actual  possession  should  be 
notified  by  tbe  forma]  service  of  process, 
though  be  might  be  permitted  to  appear  and, 
defend  against  the  action.  Hall  v.  Hall,  46 
N.  H.  240.  The  fact,  therefore,  that  th^e 
plaintiffs  were  not  parties  to  the  writ  of  en- 
try against  Thomas,  does  not  show  that  the 


defendant's  possession  under  tbe  execution 
was  wrongful  or  void  as  to  tbem.  It  was 
what  wag  granted  to  blm  by  tbe  mortgage 
deeds. 

Nor  can  It  be  successfully  contended  that 
the  defendant's  possession  and  its  oontinu- 
ance  for  a  year  was  without  notice  to  tbe 
plaintiffs.  They  knew,  or  are  presumed  to 
have  known,  that  Tbomas,  one  of  tbe  mort- 
gagors, had  occupied  tbe  premises  and  receiv- 
ed tbe  income  from  the  death  of  their  mother 
to  January  23,  1895,  the  date  when  the  de- 
fendant was  put  In  possession,  and  that  upon 
that  date  Tbomas  was  evicted  and  tbe  de- 
fendant entered.  In  other  words,  they  knew 
that  a  radical  change  In  the  occupation  of 
the  premises  bad  occurred;  that  the  defend- 
ant, their  mortgagee,  was  in  the  exclusive 
possession;  and  that  Thomas,  a  part  owner 
of  the  equity  of  redemption,  had  been  exclud- 
ed therefrom.  They  were  put  upon  inquiry 
as  to  the  character  of  the  defendant's  pos- 
session, aud  it  la  plain  that,  upon  reason- 
able investigation,  they  would  have  learned 
from  the  record  of  the  service  of  tbe  writ  Ot 
possession  that  be  was  seeking  to  forecloae 
the  mortgages  by  holding  tbe  possession  for 
the  statutory  period  of  one  year.  If  tbe  de- 
fendant had  elected  to  foreclose  tbe  mortga- 
ges by  the  second  method  of  "peaceable  en- 
try" (Pub.  St  1901,  c.  139,  H  14,  16),  and  not 
"under  process  of  law,"  tbe  plaintiffs  would 
have  been  entitled  to  no  q>eciflc  personal  no- 
tice that  he  was  in  possession  for  tbe  pur- 
pose of  foreclosure.  The  requirement  tliat 
he  must  publish  notice  of  his  entry  in  a  news- 
paper has  the  same  effect  In  law  as  a  person- 
al service  of  notice,  even  when  as  a  matter  of 
fact  the  mortgagor  has  no  knowledge  of  tbe 
publication.  It  is  "held  to  be  a  sufficient  no- 
tice to  all  persons  interested,  that  the  fore- 
closure has  been  commenced."  Howard  v. 
Handy,  35  N.  H.  315,  S26;  Thompson  v.  Ela, 
58  N.  H.  490.  "They  are  bound  to  take  no- 
tice of  It  oi  abide  the  consequences."  Kit- 
tredge  v.  Bellows,  4  N.  H.  424,  433 ;  Gllmon 
V.  Hidden,  5  N.  H.  30;  Downer  v.  Clement 
11  N.  H.  40.  They  are  constructively  notified 
that  the  mortgagee  Is  proceeding  In  accord- 
ance with  the  mortgage  contract  to  foreclose 
their  rights,  and  that  It  they  desire  to  protect 
tbem,  they  must  satisfy  tbe  mortgagee's 
claim  witbin  a  year.  Tbe  publicity  of  the 
entry  and  possession,  which  the  advertise- 
ment is  designed  to  afford,  when  the  entry  Is 
peaceable.  Is  also  afforded  by  the  action  at 
law  and  the  consequent  Judicial  record,  when 
the  mortgagee  Is  put  In  possession  under  l^;al 
process.  And  there  Is  no  reason  why  actual 
notice  of  the  mortgagee's  entry  to  tbe  parties 
entitled  to  redeem  should  be  required  in  the 
<ine  case,  and  not  in  the  other.  In  both  they 
are  presumed  to  know  that  his  rightful  entry 
and  possession  under  tbe  mortgage  were  for 
the  purpose  disclosed — in  the  one  case  by  the 
advertisement,  and  In  the  other  by  the  court 
record.    There  la  no  legislative  purpose  ex- 
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pressed  that  more  direct  and  explicit  Informa- 
tion should  be  glren  to  the  Interested  parties, 
and  none  can  be  Inferred.  As  the  defendant 
recovered  the  possession  by  process  In  an  ac- 
tion upon  the  mortgages  regularly  brought 
for  that  purpose  alone,  and  not  for  the  par- 
pose  of  obtaining  a  Judgment  of  foreclosure, 
and  as  he  remained  in  the  peaceable  posses- 
sion for  a  year,  the  plaintiffs'  right  In  equity 
to  redeem  from  the  mortgages  was  effectually 
foreclosed,  In  the  absence  of  any  suggestion 
of  fraud  or  collusion  prejudicial  to  the  rights 
of  the  plaintiffs. 

The  fact  that,  before  the  writ  of  entry  was 
brought  by  the  defendant  against  Thomas, 
the  latter  had  given  the  defendant  a  quit- 
claim deed  of  the  premises,  Is  Immaterial,  so 
far  as  this  proceeding  Is  concerned.  What 
the  purpose  of  that  deed  was  Is  not  disclos- 
ed; but  it  appears  that  Thomas  remained 
in  the  occupation  of  the  premises  after  It 
was  given  as  before.  There  was  no  change 
in  his  apparent  occupation  until  the  defend- 
ant's entry  under  the  Writ  of  possession ;  and 
not  until  then  were  the  plaintiffs  chargeable 
with  notice  that  the  defendant  was  in  posses- 
sion for  the  purpose  of  foreclosure.  As  above 
suggested.  In  the  absence  of  any  fraud  prac- 
ticed upon  the  plaintiffs  by  wiilch  they  were 
misled  or  deceived  by  the  giving  of  the  quit- 
claim deed  and  the  subsequent  writ  of  entry 
against  Thomas,  there  seems  to  be  no  occa- 
sion to  determine  what  effect  the  deed  had 
on  Thomas'  right  to  redeem,  or  whether  he 
might  have  successfully  defended  against  the 
writ  of  entry  by  disclaiming,  or  by  pleading 
some  other  special  defense.  Mills  v.  Felrce, 
2  N.  H,  9;  Pierce  v.  Jaqulth,  48  N.  H.  231, 
232.  The  fact  that  some  of  the  plaintiffs 
were  minors  during  the  time  the  defendant 
was  proceeding  to  foreclose  the  mortgages  did 
not  suspend  his  right  to  enforce  the  mortgage 
contracts,  or  prevent  the  foreclosure  regular- 
ly begun  from  becoming  absolute  as  against 
them.  Thompson  v.  Paris,  63  N.  H.  421.  Up- 
on the  facts  reported,  they  are  not  entitled 
to  redeem. 

Case  discharged.    All  concurred. 

04  N.  H.  617) 

TOWN  or  CANAAN  v.  ENFIELD  VILLAGE 

FIKB  DIST. 
(Supreme  Court  of  New  Hampshire.    Orafton. 

Hay  5,  1908.) 

MXJNICIPAI,     COBPOBATIONS  —  TAXATION— EX- 
EMPTION—PBOPEBTT  or  FiBE   DISTBICT. 

Under  Bill  of  Rights,  art.  28,  property 
cannot  be  taxed  without  le^slative  authority. 
After  a  fire  district,  a  public  corporation,  the 
territorial  boundaries  of  which  were  within  the 
town  of  E.,  had  purchased  land  and  water  rights 
in  the  town  of  C.,  for  a  water  supply,  such  pur- 
chase wag  ratified  by  Laws  1903,  p.  219,  c.  221, 
§  4,  which  also  provided  that  "all  the  property 
of  said  fire  district  used  in  the  construction  and 
operation  of  its  waterworks  shall  be  exempt 
from  taxation."  Beld,  that  the  property  of  the 
district  in  the  town  of  C.  was  not  taxable  by 
such  town. 
Toung,  J.,  dissenting  in  part. 


Hearing  on  amended  case.    Judgment  for 
defendant 
For  former  opinion,  see  64  AtL  725. 

George  F.  Morris,  John  M.  Mitchell,  James 
B.  Wallace,  and  Mitchell  &  Batchellor,  for 
plaintiffs.    Streeter  &  Hollls,  for  defendants. 

WALKER,  J.  The  Enfield  Villaae  Fire 
District  is  a  public  corporation  created  by 
the  Legislature  for  the  promotion  of  the 
public  welfare.  It  was  organbsed  in  1873  un- 
der the  general  law  then  in  force  authoriz- 
ing its  creation  (Gen.  St  1867,  c.  97),  and  it 
thereby  became  a  body  politic,  and  was  in- 
vested with  certain  limited  {;ovemmentaI 
powers.  Its  essential  character  as  a  govern- 
mental agency,  as  contradistinguished  from 
a  private  corporation,  is  as  apparent  as 
though  the  territory  and  the  inhabitants  of 
which  It  is'  composed  had  been  specially  des- 
ignated by  the  Legislature  as  a  town.  While 
its  territorial  boundaries  are  within  the  town 
of  Enfield,  it  Is,  like  a  school  district  similar- 
ly situated  (Union  School  District  v.  Dis- 
trict, 71  N.  H.  269,  52  Atl.  850),  distinct  from 
the  town  as  a  governmental  agency.  Within 
the  limit  of  the  powers  conferred  npon  It, 
it  may  be  deemed  to  be  a  town.  Pub.  8t 
1901,  c  2,  §  5. 

In  1908,  the  Legislature  by  special  act 
(Laws  1903,  p.  217,  c.  221)  authorized  and 
empowered  the  defendant  to  establish  water- 
works "for  the  purpose  of  Introducing  Into 
and  distributing  through  said  fire  district 
an  adequate  supply  of  pure  water  In  subter- 
ranean pipes,  for  extinguishing  fires  and  for 
the  use  of  Its  citizens  and  for  other  pur- 
poses." It  was  also  authorized  to  acquire  by 
purchase  or  by  the  power  of  eminent  domain 
streams  and  ponds,  and  to  build  canals  and 
reservoirs  for  its  waterworks.  The  act  did 
not  specifically  define  the  territory  witbin 
which  this  iwwer  might  be  exercised.  So 
far  as  the  acquisition  of  the  property  Is  con- 
cerned, it  was  not  expressly  limited  to  the  ter- 
ritory of  the  district,  or  to  that  of  the  town  of 
Enfield.  By  section  4  of  the  act  it  was  provid- 
ed; "The  purchase  of  real  estate  and  water 
rights  already  made  by  said  fire  district,  the 
authority  voted  for  the  Issue  of  notes  or  bonds 
for  construction  of  the  said  waterworks,  and 
the  vote  of  the  town  of  Enfield  exeAiptIng 
snch  notes  and  bonds  from  taxation  are  here- 
by ratified  and  confirmed;  and  all  the  proi>- 
erty  of  said  fire  district  used  In  the  construc- 
tion and  operation  of  its  waterworks  stiall 
l)e  exempt  from  taxation."  Before  the  pas- 
sage of  this  act  the  defendant  purchased  cer- 
tain land  and  water  rights  located  in  the 
town  of  Canaan,  which  it  now  uses  for  the 
supply  of  water  to  its  water  system ;  and  the 
question,  which  is  presented  by  an  amend- 
ment to  the  original  case  (74  N.  H.  8,  64 
Atl.  725),  is  whether  this  property  is  subject 
to  taxation  by  the  town  of  Canaan.  It  is 
apparent  the  Legislature  of  1903  intended  to 
authorize  the  district  to  acquire  real  estate 
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In  Canaan,  and  In  fact  ratified  and  confirmed 
the  acquisition  of  snch  property. 

In  behalf  of  tlie  plalntlfF,  It  is  claimed 
that  the  exemption  authorized  In  section  4 
only  applies  to  property  of  the  defendant 
situated  In  the  town  of  Enfield.  It  Is  argued 
that,  though  the  language  used  Is  broad 
enough  to  Include  land  situated  In  other 
towns  owned  by  the  defendant,  the  intention 
of  the  Legislature,  found  from  the  competent 
evidence  bearing  on  the  subject,  does  not 
warrant  so  broad  a  construction.  In  support 
of  this  contention,  the  case  of  Newport  t. 
Unity,  68  N.  H.  587,  44  Aa  704,  73  Am.  St 
Bep.  626,  Is  relied  upon.  In  that  case  It  was 
held  that  real  estate  used  for  waterworks  and 
owned  by  Newport,  but  situated  In  Unity, 
Is  not  exempt  from  taxation  by  Unity,  un- 
der section  2,  a  65,  Pub.  St.  1901,  which  pro- 
Tldee  that  "real  estate  •  •  •  Is  liable  to 
be  taxed,  except  houses  of  public  worship, 
•  •  *  achoolhouses,  seminaries  of  learn- 
ing, real  estate  of  the  United  States,  state, 
or  town  used  for  public  purposes,  and  alms- 
houses on  county  farms."  The  question  de- 
cided In  that  case  Is  not  precisely  the  same 
aa  the  one  presented  in  this  case.  In  that 
case  the  element  of  a  special  exemption  was 
wanting.  Immunity  from  tibe  tax  burdm 
was  Bongbt  under  the  general  statute  of 
exemptions.  But  If  the  theory  of  the  deci- 
sion Is  sound,  it  atFords  much  support  to 
the  plaintiff's  contention,  that  the  Legislature 
did  not  Intend  to  exempt  other  property  of 
the  defendant  than  that  situated  In  EInfield. 
One  ground  upon  which  that  decision  was 
based  Is  that  before  1867,  when  the  section 
above  quoted  was  first  enacted,  there  was 
no  statutory  exemption  of  the  real  estate 
of  towns  from  taxation;  that  at  that  time 
towns  had  no  general  authority  to  purchase 
land  beyond  their  limits;  and  that  "if  there 
were,  at  the  time  of  the  Revision  ,of  1867,  no 
statutes  authorizing  towns  to  purchase  real 
estate  outside  their  limits,  It  seems  plain 
that  the  statute  Is  not -necessarily  to  be  con- 
strued' as  exempting  snch  property  from  tax- 
ation. The  Legislature  could  not  have  bad 
It  In  mind.  Hence,  when  tb^  subsequently 
aatborlsed  towns  and  dtlea  to  acquire  for 
public  purposes  lands  in  other  towns.  It  can- 
not be  Justly  presumed  that  they  Intended 
such  property  to  be  exempt  from  taxation." 
If  it  is  conceded  that  when  the  Legislature 
authorizes  a  town  to  acquire  land  In  another 
town  for  public  imrposes,  a  general  statutory 
'exemption  of  public  property  Is  not  Intended 
to  apply  to  such  extraterritorial  property,  It 
may  be  argued  with  some  degree  of  plausl- 
blllty  that  the  Legislature  of  1903,  by  gen- 
eral words  of  exemption,  did  not  Intend 
to  exempt  the  defendant's  property  locat- 
ed In  Canaan.  If  the  words  of  the  exemp- 
tion had  been  "the  real  estate  of  the  dis- 
trict used  for  public  purposes,"  In  anal- 
ogy to  the  general  language  used  In  section 
2,  c  RJ,  Pub.  St  1901,  which  the  court  held 
tn  Newport  T.  Unity  did  not  apply  to  land 


located  without  the  town  of  Newport  the 
intention  to  exclude  the  Canaan  property 
from  Its  operation  would  not  have  been  more 
apparent.  If  the  comprehensive  language  of 
the  general  law,  exempting  the  real  estate 
of  towns  "used  for  public  purposes"  from 
taxation,  relates  only  to  real  estate  located 
within  the  territorial  boundaries  of  the  town, 
similar  language  used  in  a  special  act  creat- 
ing a  water  district  might  reasonably  be  re- 
stricted to  land  In  the  town  In  which  the  dis- 
trict Is  located,  in  contradistinction  to  land 
of  the  district  located  In  another  town.  It 
seems  to  be  Important,  therefore,  to  consider 
whether  the  reasoning  by  which  the  decision 
in  Newport  v.  Unity  was  reached  Is  logically 
scMmd  as  an  authoritative  exposition  of  the 
legislative  intention  relative  to  the  exemp- 
tion from  taxation  of  town  property  used 
for  waterworks  purposes  located  in  anotha 
town.  The  (pinion  In  that  case  Is  based  to 
some  extent  upon  the  assumption  that  pre- 
vious to  1867  the  property  of  towns  used  for 
public  purposes  was  taxable,  and  that  the 
Legislature  of  that  year  created  the  exemp- 
tion having  reference  solely  to  intraterrl- 
torlal  property,  for  the  reason  above  suggest- 
ed. If  this  assumption  Is  sound,  it  affords 
weight  to  the  plalntlCTs  contention  that  upon 
a  strict  construction,  the  Legislature  of  1903 
did  not  intend  to  extend  the  defendant's  ex- 
emption to  property  which,  though  used  for 
public  purposes  In  Enfield,  was  located  In 
Canaan,  and  that  the  express  mention  of 
the  exception,  though  minecessary,  was  In- 
serted out  of  abundant  caution.  If  the  prop- 
erty In  question  falls  within  the  taxable 
class  of  property,  it  is  taxable  unless  it  is 
clearly  exempted  by  express  legislative  lan- 
guage. And  the  court  In  Newport  v.  Unity, 
holding  Aat  the  public  waterworks  of  New- 
port located  in  Unity  fell  wltfai^i  the  general 
statutory  definition  of  ratable  ^tate,  decided 
that  they  were  taxable,  the  same  as  they 
would  be  If  owned  by  an  Individual  or  a  pri- 
vate corporation.  If  the  court  had  started 
with  the  opposite  assumption,  viz.,  that  being 
property  devoted  to  a  public  nse  by  a  town 
the  waterworks  were  not  taxable  imless 
specially  made  so  by  statute,  the  conclusion 
that  ttie  Legislature  did  not  intend  to  exempt 
them,  though  located  In  an  adjoining  town, 
would  have  been  less  obvious.  The  evidence 
of  that  legislative  intent  would  have  been 
less  convincing,  and  the  decision  would  not 
be  an  authority  for  the  proposition  that,  In 
the  absence  of  an  express  legislative  exemp- 
tion, the  property  of  towns  used  for  public  pur- 
poses is  taxable.  By  applying  that  doctrine 
tp  the  case  at  bar,  and  adopting  the  rule  of 
strict  construction  which  is  obsMved  when 
the  question  relates  to  the  exemption  of  the 
property  of  private  corporations  or  of  in- 
dividuals (Portsmouth  Shoe  Co.  v.  Ports- 
mouth, 74  N.  H.  222,  66  Atl.  1045),  It  might 
not  be  difBcnlt  to  hold  that  the  Legislature 
did  not  Intend  to  exempt  the  defendant's 
extraterritorial  property,  and  lience  that  It 
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Is  taxable  Bat  a  re-ezamlnatlon  of  the 
grounds  of  that  decision,  it  la  believed,  will 
show  that  they  are  fallacious. 

When  the  Legislature  in  1S67  excepted 
from  taxable  real  estate  the  "real  estate  of 
the  United  States,  state,  or  town  used  for 
public  purposes,"  it  did  not  thereby  Intro- 
dace  an  innovation,  and  withdraw  from  taxa- 
tion property  otherwise  subject  to  that  bur- 
den. It  did  not  create  a  new  class  of  non- 
taxable property.  It  merely  recognized  an 
ancient  and  uninterrupted  rule,  which  would 
have  been  as  controlling  if  it  had  not  been 
put  Into  legislative  language.  "It  is  certain- 
ly not  true  that  all  lands  in  the  town  were 
ever  taxed,  or  now  are.  Lands  owned  by  the 
town  are  not  taxed,  and  yet  are  not  exempted 
by  any  statute;  the  parsonage,  school  lot, 
etc.,  are  of  this  description.  All  buildings 
are  to  be  taxed ;  bnt  was  It  ever  heard  of  to 
tax  a  meeting  house  or  schoolhouse?  Were 
the  public  buildings  in  Exeter,  Concord,  Han- 
over, etc.,  ever  taxed?  There  are  and  al- 
ways have  been  exemptions,  where  the  stat- 
ute has  not  expressly  made  any.  They  de- 
pend upon  invariable  usage,  growing  out  of 
the  reason  and  nature  of  the  tlitng:  They 
are  more  ancient  than  our  statutes  (1770), 
and  are  not  repealed  except  by  express  Caus- 
es for  the  purpose,  or  by  provisions  necessari- 
ly and  manifestly  repugnant"  Smith,  C  J., 
note  to  Kidder  v.  French,  Smith  1S6,  167 
(1807).  In  Grafton  County  v.  Haverhill,  68 
N.  H.  120,  121,  40  AtL  300.  400,  It  Is  said: 
"It  Is  therefore  reasonable  to  consider  that, 
however  general  may  be  the  enumeration  of 
taxable  property,  public  property  held  by  the 
state  and  counties  and  monlclpalities  for 
public  and  governmental  uses  was  intended 
to  be  exempted,  unless  the  right  or  duty  to 
tax  it  was  provided  for  in  the  most  express 
and  positive,  terms,  or  by  necessary  implica- 
tion. Cool.  Tax.  172;  Black,  Tax  Tit  410." 
In  recognition  of  this  principle,  it  was  held 
in  that  case  that  county  courthouses  and  Jails 
'  were  exempt  from  taxation,  although  county 
buildings  were  not  included,  in  the  statutory 
exemption  of  public  property.  The  same 
principle  is  clearly  stated  In  Franklin  Street 
Socie^  V.  Manchester,  60  N.  H.  342,  where 
It  is  held  that  the  Constitution  does  not  ex- 
empt church  property  from  taxation.  The 
court  say  (page  349  of  60  N.  H.) :  "So  long 
as  towns,  under  the  act  of  1791,  exercised 
parochial  functions,  and  raised  taxes  for  sup- 
porting and  maintaining  housed  of  public 
worship,  those  places  of  worship  were  ex- 
empt from  taxation  as  public  property  by  the 
nature  of  things,  and.  not  by  the  Constitution 
or  by  statute.  After  the  act  of  1819,  when 
towns  were  no  longer  subject  to  church  rates, 
and  the  whole  management  of  public  worship, 
including  Its  support,  was  left  to  the  religious 
SQClctles  authorized  and  organized  for  that 
purpose,  the  natural  reason  for  exempting 
this  property  from  taxation  ceased."  The  ex- 
emption of  such  property  was  neither  secured 
by  any  constitutlon^i  provision,  nor  granted 


by  any  express  legislative  enactment;  but 
resulted  from  the  very  great  improbability 
that  the  state,  through  its  Legislature,  should 
intend  to  include  its  own  property  in  a  gen- 
eral statutory  designation  of  taxable  prt^ 
erty.  Stated  otherwise,  such  an  Intention 
could  only  be  found  from  express  and  un- 
equivocal language  used  in  the  statute  au> 
thorlzlng  the  tax.  In  the  absoioe  of  lan- 
guage necessarily  leading  to  tliat  condnsion, 
the  presumption  is  that  ttie  property  of  towns, 
which  is  properly  used  in  promoting  the  pub- 
lic welfare,  is  not  taxable.  And  this  pre- 
sumption, entertained  and  acted  upon  for  so 
many  years,  has  established  a  rule  of  the 
Bontaxabtlity  of  municipal  property,  except 
when  specially  designated  as  taxable.  It  is 
not  an  accurate  statement  to  say  that  the 
property  of  the  state  is  exempt  from  taxa- 
tion; the  fact  is  it  does  not  belong  to  the 
class  of  property  enumerated  in  a  general 
taxing  statute ;  and  it  is  not  exempted  from 
the  operation  of  the  statute,  for  it  does  not 
fall  within  it  Formal  exempting  language, 
in  a  legal  view,  is  as  unnecessary  as  it  is 
harmless.  It  creates  no  exemption,  and  is  at 
most  a  mere  legislative  recognition  of  a  class 
of  nontaxable  property.  The  idea  is  well  ex- 
pressed in  Tate  University  v.  New  Haven,  71 
Conn.  316,  331,  332,  42  Atl.  87,  92,  43  U  R.  A. 
490,  with  ref  er^ice  to  the  exemption  of  college 
buildings  in  that  state:  "When  the  Legisla- 
ture in  1822  saw  fit  to  formally  declare  that 
property  of  the  United  States,  of  the  state, 
and  of  municipal  goverimientB,  and  the  build- 
ings occupied  as  colleges,'  etc.,  should  be  ex- 
empt from  taxation  (Pub.  Acts  1822,  p.  25,  c. 
23),  it  did  not  alter  the  character  of  the  prop- 
erty, or  the  reason  of  its  not  being  taxed. 
The  declaration  was  not  an  exempti<m,  in 
the  strict  sense  of  the  word,  as  to  buildings 
occupied  as  colleges  and  schools,  any  more 
than  as  to  property  of  the  United  States. 
They  were  untaxed,  as  they  had  been  for 
nearly  200  years  without  any  legislative 
declaration,  because -they  had  been  placed 
in  that  class  of  property  which  ought  not 
to  be  taxed,  by  virtue  of  a  public  policy  too 
clear  to  be  questioned,  and  which  had  been 
followed  without  any  specific  legislation  by 
our  government  from  its  very  beginning." 
See,  also,  Camden  v.  Village  Ck>rp.,  77  Me. 
530,  1  Atl.  689;  StUes  v.  Newport  76  Vt  154, 
66  Atl.  662;  Mitford  Water  Co.  v.  Hopkin- 
ton,  192  Mass.  491,  497,  78  N.  E.  461;  West 
Hartford  v.  Commlsslooers,  44  Conn.  300; 
People  V.  Assessors,  111-  N.  Y.  505,  509,  1» 
N.  E.  90,  2  L.  R.  A.  148;  Rochester  v.  Rusli, 
15  Hun,  239;  Id.,  80  N.  X.  302;  Black  ▼. 
Hherwood,  84  Va.  906,  6  S.  E.  484;  Van 
BrocklUi  V.  Tennessee,  117  U.  8.  161,  153, 
6  Sup.  Ct  670,  29  L.  Ed.  845. 

It  would  seem  that  l>oth  upon  principle 
and  authority,  the  public  property  of  towns 
is  not  taxable  unless  specifically  made  so 
by  clear  legislative  language.  The  presump- 
tion, which  has  by  long  and  universal  acqui- 
esoence  become  a  rule  of  law,  is  against  its 
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taxability.  If  the  court  In  Newport  v.  Unity 
bad  started  with  the  premise  that  public 
property  of  a  town  Is  not  ordinarily  includ- 
ed In  a  general  taxing  statute,  and  cannot 
be  taxed  unless  apeciflcally  mentioned,  it  Is 
probable  that  it  would  not  have  held  sub- 
stantially that  the  waterworks  in  question 
were  taxable  because  not  specifically  exempt- 
ed from  the  operation  of  the  general  stat- 
ute. Treating  the  property  as  taxable  un- 
less specifically  exempted  authorizes  a  strict 
construction  against  its  exemption;  while 
viewing  It  as  nontaxable  unless  spedflcally 
designated  as  taxable  authorizes  a  strict 
construction  against  its  taxableness.  In  the 
one  case  the  evidence  would  show  that  the 
Legislature  did  not  intend  to  exempt  It  from 
the  oi>eratlon  of  a  general  taxing  statute; 
while  in  the  other  it  wonld  show  that  the 
Legislature  did  not  Intend  to  include  it  in 
the  class  of  prc^nrty  subject  to  taxation. 
And  as  no  property  is  taxable  in  the  absence 
of  l^Islative  authorization  (BlU  of  Rights, 
art  28;  Ckmst  art  5;  Sunapee  v.  Lempster, 
65  N.  H.  656,  28  Atl.  S26;  Carpenter,  J., 
In  Boody  t.  Watson,  64  N.  H.  162,  105,  9 
AtL  784;  Nashua  Savings  Bank  v.  Nashua, 
46  N.  H.  389,  892),  and  as  the  rule  of  the 
pontaxableness  of  public  town  property  has 
bf^en  recognized  for  more  than  100  years. 
It  is  a  reasonable.  If  not  an  inevitable,  finding 
that  in  a  general  statute  enumerating  the 
kinds  of  property  subject  to  taxation  the 
Legislature  did  not  Intend  to  Include  the 
property  of  towns. 

But  It  is   urged  that  this  conclusion   is 
not  unlimited,  but  must  be  confined  to  real 
estate  of  towns  located  within  their  respec- 
tive boundaries.    It  Is  not  claimed  that  there 
is  any  special  provision  of  the  Constitution 
Imposing  such  a  limitation,   or   that   there 
is  any  statute  providing  In  terms  for  the 
taxation  of  extraterritorial  property  owned 
by  towns.    That  a  town  may  acquire  prop- 
erty  in  another   town   for  public  purposes 
when  authorized  to  do  so  by  the  Legislature 
Is  not  seriously  controverted.     In  fact  the 
present  proceeding  assumes  that  the  defend- 
ant has  the  title  to  the  land  In  question  lo- 
cated in  Canaan,  and  is  chargeable  with  the 
tax  assessed  thereon.    Morever,  there  can  be 
bat  little,  if  any,  doubt  that  the  Legislature 
ot  1903  ratified  and  confirmed  the  defend- 
ant's .purchase  of  the  land  In  Canaan.    This 
was  equivalent  to  an  express  authorization, 
not  to  acquire  governmental  Jurisdiction  over 
a  part  of  Canaan,  but  to  become  the  owner 
of  the  land  for  the  purposes  specified.    Scbnei- 
def  V.  Menasha,  118  Wis.  298,  95  N.  W.  94, 
99  Am.  St  Rep.  996.    The  contention,  there- 
fore, IS  not  that  the  defendant  could  not  be- 
come the  owner  of  the  land,  but  that  unlike 
otber  land  owned  by  the  defendant  within 
Its   own  territory  and  held  for  waterworks 
purposes,  this  extraterritorial   land   is  not 
and  cannot  be,  held  for  public  purposes  with- 
in  the  meaning  of  the  rule  excluding  such 
property  from  the  list  of  taxable  property 


when  located  within  the  town  or  district 
claiming  the  immunity;  and  hence  it  is  In- 
ferred that  it  Is  taxable.  But  argument  and 
discussion  are  unnecessary  to  prove  that 
the  public  character  of  the  use  made  of  the 
property  does  not  depend  upon  its  territorial 
location.  An  imaginary  line  drawn  around 
land  used  as  a  reservoir  for  the  supply  of 
pure  water  to  the  Inhabitants  of  an  adjoin- 
ing town,  and  a  legislative  act  annexing  the 
land  thns  designated  to  snch  town,  wonld 
not  affect  the  character  of  the  use,  or  make 
it  public.  If  It  was  not  so  before.  The  admis- 
sion that  such  Intraterritorlal  property  would 
be  held  for  pnbllc  purposes  is  a  concession 
that  when  located  extraterritorially  it  serves 
the  public  to  the  same  extent,  and  for  all 
practical  purposes  its  use  is  the  same. 
Schneider  v.  Menasha,  118  Wis.  298,  95  N. 
W.  94,  99  Am.  St  Rep.  996.  When,  there- 
fore, it  is  settled  or  admitted  that  the  public 
waterworks  of  a  town  are  not  taxable  unless 
specially  included  in  the  tax  list  it  would 
seem  to  follow  that  the  tax  Immimlty  must 
extend  to  Its  land  used  In  connection  there- 
with located  in  another  town.  In  the  ab- 
sence of  express  statutory  authority  to  tax 
it,  legislative  authority  for  its  public  use  by 
the  town  indicates  an  intention  that  it  should 
be  treated  as  nontaxable,  as  In  the  cases 
ot  Intraterritorlal  property.  In  this  view  of 
the  case.  It  Is  not  apparent  why  the  loca- 
tion of  the  property  should  determine  the 
question  of  its  subjection  to  the  tax  laws. 
The  authorities  generally  recognize  no  Such 
distinction.  See  Stiles  v.  Newport,  76  Vt  154, 
56  Atl.  662;  Somerville  v.  Waltham,  170 
Mass.  160,  48  N.  B.  1092;  West  Hartford 
v.  Commissioners,  44  Conn.  360,  369;  Peo- 
ple V.  Assessors,  111  N  Y.  505,  507,  19  N.  B. 
90,  2  L.  B.  A.  148 ;  Camden  County  v.  Wash- 
ington, 60  N.  J.  Law,  367,  37  Atl.  623;  Haqk- 
ettstown  V.  Mt  Olive,  63  N.  J.  Law,  191, 
42  Atl.  838.  If  waterworks  like  the  defend-, 
ant's  are  devoted  to  a  public  purpose  when 
located  within  the  water  district  they  serve 
the  same  purpose  when  located  outside  the 
district;  and  since  it  is  conceded  that  In 
the  former  case  they  partake  sufBciently  of 
a  public  character  to  be  free  from  the  bur- 
den of  taxation,  no  sufficient  reason  is  sug- 
gested why  in  the  latter  case  they  do  not 
in  fact  possess  the  same  character.  While  it 
may  be  conceded  that  the  Legislature  of  1903 
had  in  mind  the  'decision  In  Newport  V;  Uni- 
ty, and  that  it  constitutes  some  evidence 
bearing  upon  the  question  of  its  Intention 
in  making  the  special  exemption  of  the  de- 
fendant's waterworks,  it  does  not  outweigh 
the  evidence  of  the  very  general  understand- 
ing for  more  than  100  years  that  the  public 
property  of  towns  is  not  taxable  unless  spe- 
cially made  so  by  clear  legislative  language. 
The  act  must  be  read  In  the  light  of  that 
understanding,  and  the  exempting  clause 
be  deemed  a  mere  recognition  ot  It. 

But  It  Is  said  that  this  cannot  be  deemed 
a  correct  statement  of  the  legislative  purpose. 
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because  It  anthorlze?  one  town  to  withdraw 
real  estate  from  the  taxable  property  of  an- 
other town,  causing  an  Increased  burd^i  of 
taxation  to  fall  upon  the  Inbabltants  of  the 
latter  tovm,  without  any  compenBatlon  there- 
for ;  that  the  constitutional  provision  of  equal- 
ity prohibits  such  a  result ;  and  that  therefore 
it  cannot  be  presumed  the  Legislature  has  at- 
tempted to  authorize  It  If  this  contention 
were  sound.  It  would  afford  a  cogent  eviden- 
tiary reason  for  holding  that  the  exemption 
granted  to  the  Enfield  district,  though  broad 
enough  to  Include  Its  land  In  Canaan,  was  not 
Intended  to  have  that  effect  A  construction 
that  makes  a  statute  unconstitutional  In  its 
operation  Is  not  to  be  adopted  when  It  Is 
reasonably  susceptible  of  another  and  con- 
etltotlonal  construction.  Leavltt  v.  Levering, 
64  N.  H.  607,  608,  16  Afl.  414,  1  L.  R.  A.  5& 
But  It  will  not  be  contended  that  the  taxpay- 
ers of  Canaan,  much  less  the  town,  have  a 
right  to  have  the  taxable  real  estate  in  the 
town  remain  Intact  for  the  purposes  of  rais- 
ing a  revenue.  If  the  state  sees  fit  to'  appro- 
priate a  part  of  It  for  public  purposes,  the 
taxpayers'  rights  are  not  Invaded  when  it  is 
freed  from  the  tax  burden.  Otherwise  the 
lands  taken  by  the  state  for  a  statehouse, 
state  prison,  state  library,  etc.,  would  be  tax- 
able because,  aside  from  their  public  char- 
acter, they  constitute  ratable  estate.  The 
same  practical  hardship  as  Is  presented  in 
tills  case  would  have  arisen  If  the  state  had 
sequestered  the  land  and  water  rights  in 
Canaan,  now  owned  by  the  defendant,  for 
a  flsh  hatchery.  It  would  have  been  with- 
drawn from  the  taxable  proi)erty  of  Canaan, 
but  no  one  would  contend  that  the  rights  of 
the  taxpayers  of  Canaan  would  be  Invaded 
thereby.  Individual  and  private  rights  must 
yield  to  the  public  convenience  and  necessity. 
People  V.  Assessors,  111  N.  Y.  605,  510,  19  N. 
B.  90,  2  L.  R.  A.  148.  If  the  Inhabitants  of 
,  Canaan  can  successfully  raise  this  objection 
in  respect  to  the  defendant's  waterworks  lo- 
cated in  that  town,  by  similar  reasoning  the 
Inhabitants  of  Enfield  living  outside  the  dis- 
trict could  insist  that  that  part  of  the  water- 
works system  located  within  the  district 
should  be  taxed  as  other  irroperty  in  the 
town  is  taxed.  If  Canaan  may  tax  the  prop- 
erly in  that  town  because  It  Is  obliged  to  fur- 
nish police  protection  and  highways  for  its 
security  and  convenience,  Enfield  may  claim 
the  same  right  for  the  same  reason  with  re- 
spect to  the  defradant's  property  located 
therein.  The  fundamental  difficulty  with 
such  an  argument  Is  that  it  treats  the  dis- 
trict or  precinct  as  a  private  corporation 
having  property  and  doing  business  In  the 
town.  But  the  defendant  in  this  case  is  a 
public  corporation  using  Its  property  for  pub- 
lic purposes.  It  is  as  much  an  agency  of  the 
state  as  the  towns  of  Enfield  and  Canaan; 
and  so  far  as  it  holds  its  property  in  that 
.  capacity  for  the  public  benefit.  It  Js,  on  prin- 
ciple, no  more  taxable  for  it  than  a  county 


is  for  its  coarthoases  and  Jails.  Orafton 
County  V.  Haverhill,  68  N.  H.  120,  40  Atl. 
399.  Unlike  a  private  corporation,  it  is  not 
engaged  In  a  gainful  occupation.  It  holds 
Its  property  In  trust  for  the  benefit  of  the 
public — not  exclusively  for  the  private  bene- 
fit of  its.  Inbabitaots.  Unlike  a  strictly  pri- 
vate corporation  or  Individual,  It  cannot 
charge  what  It  chooses  for  its  water,  or  re- 
fuse to  furnish  water  to  those  who  comidy 
with  its  reasonable  regulations.  Turner  v. 
Water  Co.,  171  Mass.  329,  50  N.  E.  634,  40 
L.  R.  A.  657,  68  Am.  St  Rep.  432.  In  a  legal 
sense.  Its  property  belongs  to  the  state.  The 
next  Legislature  may  abolish  It  even  against 
the  unanimous  protest  of  all  its  citizens,  and 
turn  the  property  over  to  a  new  district  with 
different  territorial  boundaries,  upon  terms 
deemed  to  be  equitable — a  power  which  has 
been  exercised  with  reference  to  school  dis- 
tricts. Laws  1885,  p.  435,  c.  43 ;  Pub.  St  1901, 
c.  89,  {$  14-27;  Sargent  v.  District  63  N.  H. 
628,  2  Atl.  641 ;  Union  School  District  v.  Dis- 
trict 71  N.H.  269, 52  Atl.  860.  "It  would  seem 
to  follow  that  the  Inbabltants  of  a  school  dis- 
trict have  no  rights  in  the  existence  or  in  any 
of  the  corporate  functions  of  the  ^strict, 
which  can  be  regarded  as  vested  rights,  or 
which  can  be  set  up  as  beyond  legislative 
control.  The  authority  of  the  Legislature  in 
the  premises  t)elng  supreme,  any  avuh  vested 
rights  in  the  district  as  a  body,  or  In  the 
inhabitants  composing  It  as  Individuals,  woaM 
be  inconsistent  with  that  authority  in  the 
Legislature,  and  hence  cannot  exist"  Far- 
num's  Petition,  51  N.  H.  376,  379;  Wooster 
V.  Plymouth,  62  N.  H.  193,  208.  Since  the 
defendant  In  an  agency  of  the  government,  re- 
ceiving all  its  powers  from  the  Legislature 
and  holding  its  waterworks  located  In  Ca- 
naan  for  the  benefit  and  convenience  of  the 
public,  the  constitutional  doctrine  of  equal 
and  proportional  taxation,  as  applied  to  the 
facts  of  this  case,  has  no  application. 

Nor  does  it  follow  from  this  result,  that  if 
the  Legislature  should  authorize  the  defend- 
ant to  engage  in  purely  commercial  pursuits 
and  had  the  power  to  do  so,  property  acquir- 
ed by  It  In  an  adjoining  town  and  used  by 
It  would  escape  taxation.  A  discussion  of  the 
supposed  analogy  would  not  be  useful  and  Is 
unnecessary.  It  is  sufficient  to  bold  that 
when  an  agency  of  the  state,  like  the  de- 
fendant, maintains  waterworks  for  the  bene- 
fit of  the  public,  its  property  so  used  Is  not 
taxable,  though  in  part  located  In  another 
town,  in  the  absence  of  express  legislation 
making  It  taxable.  See  Opinion  of  the  Jus- 
tices, 155  Mass.  598,  30  N.  E.  1142,  15  Ii.  R. 
A.  809.  It  Is  also  a  misconception  to  say  that 
while  the  use  of  the  waterworks  Is  public  as 
to  the  Inhabitants  of  the  district,  it  is  pri- 
vate as  to  the  inhabitants  of  Canaan.  This 
argiunent  as  before  shown,  would  also  prove 
that  the  use  is  private  as  to  the  inhabitants 
of  Enfield  not  living  within  the  district  But 
its  fallacy  consists  In  treating  the  taxpayers 
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or  the  citizens  of  the  district  as  tbongh  they 
were  stockholders  In  a  priTate  corporation 
and  were  benefited  by.  haTing  the  exclusive 
right  to  nse  the  water.  Evidently  they  have 
no  such  right.  All  the  citizens  of  Canaan, 
and  In  fact  everybody,  may  enjoy  the  advan- 
tage and  convenience  of  the  defendant's  wa- 
ter  supply.  No  one  Is  excluded  from  the 
public  benefit ;  and  though  a  resident  of  Man- 
chester may  never  go  to  Enfield  to  quench  bis 
thirst  and  may  never  have  property  interests 
there,  his  right  to  the  public  benefit  is  none 
the  less  real.  His  convenience  In  connection 
with  that  of  all  other  people,  and  not  merely 
and  exclusively  that  of  the  Inhabitants  of  a 
part  of  the  town  of  Enfield,  seemed  to  the 
Legislature  to  require  or  Justify  the  estab- 
lishment of  the  works  and  its  maintenance 
by  the  defendant  State  v.  OrifBn,  69  N.  H. 
1,  29-31,  89  Atl.  260,  41  L.  B.  A.  177,  76  Am. 
St  Rep.  188. 

Whether  the  Legislature  may  authorize  the 
taxation  for  state  purposes  of  some  municipal 
waterworks,  and  exempt  others  or  omit  to  in- 
clude them  in  the  designated  classes  of  tax- 
able property,  is  a  question  that  is  not  ger- 
mane to  the  present  Inquiry.  The  sole  ques- 
tion presented  is  whether  under  chapter  221, 
p.  217,  Laws  1908,  the  tax  assessed  upon  the 
property  of  the  water  district  by  Canaan  Is 
a  legal  tax ;  and  that  question  is  answered  in 
the  negative  by  holding  that  municipal  water- 
works are  not  taxable  as  real  estate  unless 
expressly  made  so  by  statute,  and  that  the 
express  exemption  of  such  property  in  the 
statute  In  question  was  merely  a  recognition 
of  a  fundamental  principle  relating  to  the 
taxability  of  public  property  that  had  been 
recognized  and  acted  upon  for  a  long  period 
of  time.  So  construed,  the  statute  violates 
no  provision  of  the  Constitution.  Whether 
there  may  be  other  special  statutes  or  char- 
ters relating  to  the  taxation  of  public  water- 
works, whose  true  construction  might  show 
that  they  are  violative  of  the  Constitution, 
It  is  unnecessary  to  determine  in  the  present 
case;  for.  It  it  were  conceded  that  there  are 
«ndh  statutes,  the  validity  of  the  statute  now 
tmder  consideration  would  not  be  thereby  im- 
paired. It  is  unnecessary  to  define  the  ex- 
tent of  the  legislative  power  of  Imposing 
taxes  Tipon  public  corporations  in  a  case  like 
tbis,  where  the  effect  of  the  statute  is  not 
to  Impose  a  tax  upon  the  property,  but  to 
leave  It  as  untaxable. 

In  accordance  with  the  provision  of  the 
a^eed  case  there  must  be  Judgment  for  the 
defendant 

BINGHAM,  J.,  concurred.  PBASLBB,  J., 
not  having  been  present  at  the  argument,  did 
not  sit 

PARSONS,  C.  3.  (concurring).  By  agree- 
ment of  parties,  the  sole  question  for  deci- 
sion is  the  validity  of  the  tax  sought  to  be 
collected  in  this  proceeding.  The  defend- 
ants contend,  not  only  that  the  tax  Is  not 


authorized  by  law,  but  that  its  assessment 
is  expressly  forbidden  by  legislative  enact- 
ment. They  are  a  fire  district — a  municipal 
subdivision  of  the  state — organized  under 
the  general  law,  and  embracing  a  portion  of 
the  territory  of  the  town  of  Enfield.  In 
1903,  they  applied  to  and  secured  from  the 
Legislature  authority  to  construct  and  main- 
tain suitable  waterworks  for  the  purpose  of 
distributing  throughout  the  district  an  ade- 
quate supply  of  water  for  extinguishing  fires 
and  for  the  nse  of  the  citizens.  Laws  1903, 
p.  217,  c.  221. 

The  first  queatlon  raised  is  the  Interpreta- 
tion of  the  act:  Whether  it  does  or  does  not 
disclose  a  legislative  Intent  to  exclude'  the 
property  taxed  from  the  operation  of  the  tax 
laws  of  the  state.  Prior  to  the  passage  of 
the  act,  the  district  had  purchased  the  land 
in  the  town  of  Canaan  which  it  has  been  at- 
tempted to  subject  to  the  tax  in  question. 
Section  4  of  the  act  expressly  ratifies  and  con- 
firms "the  purchase  of  real  estate  and  wa- 
ter rights  already  made  by  said  fire  dis- 
trict"; and,  as  ratification  Is  equivalent  to 
prior  authority,  it  would  seem  beyond  ques- 
tion that  the  defendants'  ownership  of  the 
real  estate  and  water  rights  In  Canaan  was 
within  the  authority  conferred  upon  them, 
and  was  lawful.  Section  4  also  provides 
that  "all  the  property  of  said  fire  district 
used  hi  the  construction  and  operation  of  its 
waterworks  shall  be  exempt  from  taxation." 
Under  the  statutory  definition  of  the  word 
"town"  (Pub.  St  1901,  c.  2,  J  6),  the  defend- 
ants are  exempted  by  general  law  from  taxa- 
tion upon  their  real  estate  used  for  public 
purposes,  which  would  appear  to  Include  wa- 
terworks. Pub.  St  1901,  c.  55,  SS  2,  3.  But 
in  Newport  v.  Unity,  68  N.  H.  587,  44  Atl. 
704,  73  Am.  St  Rep.  626,  upon  consideration 
of  the  various  provisions  of  the  statutes  re- 
lating to  the  taxation  of  town  property  held 
for  public  purposes,  it  was  determined  that 
the  legislative  intent,  as  evidenced  by  the 
statutory  expressions  applicable  to  that  case, 
was  that  property  owned  by  one  town  and 
held  for  public  waterworks,  if  situated  in 
another  town,  should  be  taxable  In  the  town 
where  It  was  situated.  At  the  time  of  that 
decision  Concord  had  been  specially  anthoriz^ 
ed  to  own  real  estate  and  water  rights  In 
the  towns  of  Boscawen,  Webster,  and  Hop- 
kinton  (Laws  1891,  p.  555,  c.  261 ;  Laws  1895, 
p.  631,  C.  180),  and  had  been  by  the  enabling 
act  perpetually  exempted  from  taxation  on 
"all  property,  real  and  personal,  owned  and 
used  by  said  city  in  the  operation  of  said 
waterworks  outside  the  limits  of  said  city." 
Laws  1801,  p.  557,  c.  261,  f  6.  The  Whttefield 
Village  Fire  District  was  also  authorized  to 
hold  property  for  waterworks  purposes  In 
the  adjoining  town  of  Jefferson,  and  said 
waterworks,  "with  all  extensions  thereof," 
were  exempted  from  taxation  (Laws  1893, 
pp.  133,  134,  c.  167,  a  4,  10);  while  Man- 
chester had  been  authorized  to  take  or  ■pur- 
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chase  land  In  Anbnm  (tiawa  1881,  p.  319,  c. 
26,  S  2),  Bxeter,  In  Stiatban  ^wB  1893,  {k 
192,  c.  220),  Dorer,  in  BoUlnsford,  Somers- 
worth,  and  Madbury  (Laws  1889,  p.  154,  c. 
170),  Somerswortb,  "oatslde  ot  said  town  of 
Sojnersworth"  (Laws  1891,  p.  455,  c  143), 
and  Ashland,  in  New  Hampton  (Laws  1895, 
p.  568,  c.  195),  without  any  provisions  as  to 
taxation.  The  force  of  this  decision,  there- 
fore, was  tliat.  In  the  absence  of  express 
language  excluding  property  of  this  char- 
acter from  taxation,  the  Legislature  intend- 
ed It  should  be  taxed.  The  soundness  of  the 
decision  In  Newport  v.  Unity  Is  now  ques- 
tioned, but  no  etFort  lias  been  made  to  change 
It  by  legislative  action.  There  Is  no  evidence 
that  any  legislation  has  been  adopted  upon 
the  theory  that  this  decision  was  erroneous. 
Subsequent  legislation  must  therefore  be  in- 
terpreted as  adopted  with  the  understanding 
that  this  decision  correctly  construed  the 
general  statute  law.  Whether  the  decision 
is  sound  or  not,  is  Immaterial  upon  this 
branch  of  the  case.  Since  the  decision  was 
announced  in  July,  1896,  there  have  been 
numerous  enactments  relating  to  waterworks 
construction  and  operation  by  towns  and 
cities.  In  some,  express  authority  is  given 
to  hold  property  beyond  the  territorial  limits 
of  the  town  or  district ;  in  others,  such  pow- 
er may  be  inferred  from  the  general  lan- 
guage used,  as  in  Newxmrt  v.  Unity.  Some 
have  been  expressly  confined  in  their  opera- 
tion to  town  limits.  A  few  contain  express 
exemptions  from  taxation.  It  is  unneces- 
sary to  refer  to  these  enactments  In  detail. ^ 
They  establish  a  legislative  Judgment,  that 
In  some  cases  property  of  this  character, 
owned  and  situated  as  this  is,  ought  not  to 
be  included  In  the  list  of  taxable  property. 
Talcing  into  consideration  this  understand- 
ing, the  language  conferring  the  power  to 
take  and  hold  real  estate  and  water  rights 
identical  with  that  held  in  Newport  v.  Unity 
to  authorize  the  holding  of  real  estate  in  an- 
other town  (Laws  1895,  p.  619,  c.  109,  {  1), 
and  the  fact  that  the  property  had  been  pur- 

*  In  addition  to  the  acts  cited  In  the  text,  the 
following  have  been  examined:  Laws  1899,  p.  184, 
c.  206  (Portsmouth),  Laws  1901,  p.  667.  c  183  (Ply- 
mouth Village  Fire  District),  Laws  1901,  p.  772,  0. 
266  (Jaffrey),  Laws  1901,  p.  SOS,  c.  289  (Durham), 
Laws  1903,  p.  256,  a  256  (LltUeton),  Laws  1905,  p. 
S74,  c.  169  (Wilton),  and  Laws  1907,  p.  241,  c  247 
(Lebanon  Center  Village  Fire  Precinct).  All  tbo 
foregoing  are  expressly  authorlied  to  go  outside 
town  llmtt&  Only  Portsmouth  and  Durham  are  ex- 
empted from  taxation.  Bartlett  Village  Fire  Pre- 
cinct (Laws  1897,  p.  132,  &  139)  and  Hillsborough 
Bridge  Village  Fire  District  (Laws  1897,  p.  143,  c 
150),  while  not  expressly  authorized  to  extend  be- 
yond their  territorial  limits,  are  exempted  from  tax- 
ation. Goffstown  Fire  Precinct  (Laws  1891,  p.  562, 
c.  269;  Laws  1893,  p.  128,  0.  162)  appears  to  be  limit- 
ed to  Ooffstown,  but  Is  expressly  exempted  from 
taxation.  Bunapee  (Laws  1901,  p.  680,  c.  197)  and 
Oorham  (Laws  1905,  p.  593,  c.  188)  are  confined  to 
the  town,  as  apparently  is  Claremont  (Laws  1899, 
p.  404,  e.  180),  Other  enabling  acts  are  Laws  1897, 
p.  175,  e.  180,  U  S,  9  (Warner).  Laws  1903,  p.  230,  c 
229  (Hudson),  Laws  1903,  p.  36S.  c  328  (OreenTllle), 
and  taws  1906,  p.  6T7,  c.  170  (North  Conway  Water 
Precinct).  Chapter  128,  p.  Ul,  Laws  1907,  gires  gen- 
eral authority  to  towns  and  precincts,  but  confines 
their  powers  to  the  town  acting  Itself,  or  In  which 
th«  precinct  constructing  waterworks  la  situated. 


chased  when  the  act  was  passed  and  that 
all  such  purchases  previously  made  were 
ratified  and  confirmed  by  the  act,  it  seems 
clear  that  the  Legislature  must  have  intend- 
ed by  the  clause  "all  the  property  of  said 
fire  district  used  in  the  construction  and  op- 
eration of  Its  waterworks  shall  be  exempt 
from  taxation"  to  remove  this  property  from 
the  list  of  taxable  estate.  As  the  Legisla- 
ture did  not  Intend  this  property  should  be 
taxed,  legislative  authority  for  the  Imposi- 
tion of  the  tax  appears  to  be  wanting. 

But  the  plaiutilts  contend  that  neverthe- 
less the  property  must  be  taxed,  because  (1) 
the  town  of  Canaan  has  either  a  constitu- 
tional right,  or  a  right  prior  or  superior  to 
the  Constitution,  in  its  corporate  capacity 
to  tax  all  property  within  its  territorial  lim- 
its ;  (2)  because  if  this  property  is  not  taxed, 
the  other  Canaan  taxpayers  will  in  effect  be 
compelled  to  contribute  the  amount  it  should 
be  taxed  toward  the  maintenance  of  the  En- 
field waterworks,  and  such  enforced  contri- 
bution violates  provisions  requiring  unifonul- 
ty  and  equality  in  taxation ;  (3)  because  .the 
act  is  q)ecial  as  to  the  Enfield  waterworks, 
and  has  not  general  application  to  all  mu- 
nicipal waterworlcs  property  similarly  situat- 
ed. None  of  these  considerations  will  sup- 
port the  tax  in  question. 

First,  as  to  tile  constitutional  or  corporate 
right  of  Canaan  to  tax  all  property  within 
its  limits.  There  is  no  such  right  The 
case  is  confused  by  the  fact  that  the  tovni  of 
Canaan  appears  as  plaintiff.  To  the  eye,  at 
least,  the  action  appears  to  be  a  controversy 
between  the  two  municipalities,  and  to  in- 
volve necessarily  a  right  of  one  against  the 
other.  The  right  claimed  is  not  one  of  cor- 
porate power,  governmental  or  proprietary, 
but  of  the  exercise  of  the  taxing  power — "an 
incident  of  the  highest  sovereignty,"  which 
"resides  in  government  as  a  part  of  Itself." 
Phillips  Academy  v.  Exeter,  58  N.  H.  306. 
307,  42  Am.  Rep.  589:  Cool.  Tax.  479; 
Cool.  Con.  Llm.  3.  "The  power  of  taxation 
is  an  attribute  of  sovereignty  belonging  to 
the  people ;  and  this  power,  so  far  as  It  has 
been  granted  at  all,  has  been  delegated  un- 
der our  Constitution  to  the  Legislature. 
•  •  ♦  Towns  have  no  power  •  •  •  to 
change  or  modify  the  public  law  regulating 
taxation."  Ferley,  X,  In  Mack  y.  Jones,  21 
N.  H.  393,  395 ;  Chase,  J.,  in  New  London  t. 
Academy,  69  N.  H.  443,  444,  46  Atl.  743. 
Under  the  Constitution,  the  taxing  power 
can  be  exercised  only  by  force  of  direct  au- 
thority from  the  people,  or  by  the  Legisla- 
ture, or  through  authority  derived  therefrom, 
"No  •  •  •  tax  •  •  •  shaU  be  estab- 
lished, fixed,  laid,  or  levied,  under  any  pre- 
text whatsoever,  without  the  consent  of  the 
people  or  their  representatives  in  the  Legis- 
lature, or  authority  derived  from  that  body." 
Bill  of  Rights,  art  28.  No  tax  can  be  levied 
by  virtue  of  the  action  of  any  subordinate 
municipal  body  unless  authority  for  such  ac- 
tion has  l>een  conferred  by  the  Legislature. 
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2  DUL  Hun.  Corp..  S  636.  la  this  state,  tlie 
execntlon  of  tbe  taxing  power.  Immediately 
affecting  tbe  taxpayer  Is  In  tbe  bands  of  offi- 
cers chosen  by  tbe  municipal  subdivisions  of 
the  state — tbe  selectmen  or  assessors,  and 
collectors.  Sucb  officials  In  tbe  performance 
of  these  duties  are  public  officers — not  agents 
of  tbe  municipality  througb  wbose  agency 
they  are  chosen. 

In  Hlbbard  v.  C'lark,  66  N.  H.  155,  22  Am. 
Rep.  442,  It  was  held  that  taxes  were  not 
a  debt  or  demand  due  from  taxpayers  to  the 
town.  In  sucb  sense  that  tbey  could  be  set  oft 
by  the  town  summoned  as  trustee  of  sucb 
taxpayer  against  an  amount  due  from  tbe 
town  to  such  person.  One  reason  given  was 
that  neither  tbe  collector  of  taxes  nor  the 
town  could  maintain  a  suit  for  tbe  collection 
of  tbe  taxes.  In  Laws  1881,  p.  465,  c.  28,  it 
was  provided  that  "the  selectmen,  of  any  town 
*  *  *  may,  In  a  particular  case,  cause  any 
tax  collectible  by  any  town  •  •  •  officer 
to  be  collected  by  suit  at  law  or  bill  in  eq- 
uity." Pub.  St.  1902,  c.  60,  S  17.  It  is  said 
Incidentally  in  Dana  v.  Colby,  63  N.  H.  169, 
171,  that  this  statute  authorizes  a  suit  in 
the  name  of  tbe  town.  Wbether  tbe  suit 
should  be  In  tbe  name  of  the  town  or  of  tlie 
officer  charged  with  tbe  collection  of  the  tax 
may  not  be  very  material  aa  to  tbe  main- 
tenance of  tbe  action,  although  tbe  latter 
seems  to  be  the  usual  course.  See  cases  cited 
In  Cooley  on  Taxation,  300.  note  4.  But  if 
for  some  purposes,  including  Its  collection 
by  salt,  tbe  tax  may  be  regarded  as  a  debt, 
it  is  a  debt  owed  not  to  the  town  as  a  cor- 
poration, but  to  tbe  public.  Dana  v.  Colby, 
supra ;  Edes  v.  Boardman,  58  N.  EL  580,  585. 
If  the  town  of  Canaan  may  properly  appear 
as  plaintiff  In  tbe  suit,  such  appearance  is 
not  by  virtue  of  any  private  proprietary  in- 
terest in  tbe  tax.  So  far  as  this  suit  is 
concerned,  as  plaintiff  it  representa  tbe  state 
In  the  exercise  of  its  sovereign  taxing  power. 
Its  interest  and  rigbta  are  no  more  than  If 
tbe  suit  were  in  the  name  of  the  tax  collect- 
or, or  If  tbe  question  Involved  were  the  va- 
lidity of  a  sale  of  the  defendants'  property 
ander  tbe  collector's  warrant  So  far  as  the 
town  Is  a  party  to  this  suit  in  the  execution 
of  tbe  sovereign  power  of  taxation,  the  town 
plaintiff  Is  a  mere  piece  of  governmental  mn- 
cblnery.  Oooch  v.  Exeter,  70  N.  H.  413,  48 
Atl.  1100,  85  Am.  St  Rep.  637.  It  appears 
in  ita  purely  public  capacity  in  this  case  for 
tbe  state,  and  Is  the  state.  Tbe  reservations 
of  tbe  BUI  of  Rights  for  tbe  protection  of 
rigbta  not  public  but  private  have  no  appllca- 
tiWL  Wooster  t.  Plymouth,  62  N.  H.  103; 
Famum'B  Petition,  51  N.  H.  376.  The  plain- 
tiff as  a  town  in  any  capacity  has  no  con- 
trol over  the  questions  involved  in  this 
tax.  It  cannot  by  town  vote  direct  wbether 
tbe  property  in  question  should  be  assessed 
for  taxation  or  not,  or  determine  Its  value. 
By  similar  action  it  could  not  authorize  this 
aiilt    It  has  no  control  over  It    Payment  to 
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tbe  collector  would  defeat  tbe  nilt,  and  a 
vote  of  the  town  to  become  nonsuit,  or  to 
submit  to  a  verdict  for  tbe  defendants,  could 
not  be  pleaded  in  defense  of  tbe  action,  and 
would  not  discbarge  tbe  tax.  Although  namr 
ed  as  plaintiff,  tbe  town  of  .Canaan  is  in  no 
sense  a  party  to  tbe  controversy,  which  is 
between  tbe  state  in  tbe  exercise  of  ita  tax- 
ing power  and  tbe  taxpayer  defending.  As 
a  governmental  agency>  tbe  town  of  Canaan 
has  no  power  to  assess  taxes.  Taxes  are 
assessed  by  governmental  officers  under  leg- 
Islatlve  direction.  Whatever  private  pro- 
prietary right  of  taxation,  if  any,'tlie  town 
of  Canaan  possessed  prior  to  tbe  Constitution, 
no  sucb  right  was  reserved  to  it  by  that  in- 
strument; but  sucb  right  was  expressly  de- 
nied to  it  by  tbe  provision  permitting  taxa- 
tion only  by  tbe  Legislature,  or  througb  au- 
thority derived  tberefrom. 

But  wliile  no  rights  of  tbe  town  are  in- 
fringed by  the  exemption  from  taxation  of 
the  defendanto'  property  within  the  plain- 
tiffs' territorial  limits,  tbe  constitutionality 
of  tbe  exemption,  as  infringing  constitutional 
rules  of  uniformity  and  equality  and  general 
legislation  as  to  the  individual  taxpayers  of 
the  town,  remains  to  be  considered.  It  la 
argued  that  if  this  property  ia  not  taxed,  tbe 
burden  of  the  remaining  taxpayers  Is  in- 
ceased;  that  remitting  the  defendants'  tax 
of  $11.87  is  precisely  tbe  same  as  levying  a 
tax  of  $11.87  upon  tbe  remaining  taxpayers, 
and  presenting  the  proceeds  to  tbe  defend- 
ants. Morrison  v.  Manchester,  68  N.  H.  538, 
550;  State  v.  Express  Co.,  60  N.  H.  219.  251, 
252. 

It  is  undoubtedly  true  that  all  exemptions 
from  taxation  are  practically  equivalent  to  a 
direct  appropriation.  Sucb  ia  the  effect  of  tbe 
exemption  of  bouses  of  public  worship,  par- 
sonages in  part,  and  seminaries  of  learning. 
State  V.  Express  Co.,  60  N.  H.  219,  260.  Up- 
on the  ground  that  the  imposition  of  a  spe- 
cial tax  upon  tbe  Inhabitants  of  Canaan,  to 
support  the  waterworks  of  Enfield  not  in- 
tended to  serve  any  portion  of  the  territory 
of  Canaan,  would  be  beyond  tbe  power  of  tbe 
Legislature,  It  Is  urged  that,  since  tbe  exemp- 
tion would  be  practically  equivalent  to  suc,h 
a  tax,  the  exemption  must  be  Invalid  as  con- 
trary to  general  principles  of  taxation,  well 
understood  in  this  state,  and  repeatedly  elab- 
orated In  the  decisions  of  this  court  If  tbe 
question  is  considered  as  merely  one  of  equal- 
ity in  taxation,  this  conclusion  seems  abun- 
dantly sustained  by  our  decisions.  Opinion  of 
tbe  Court,  4  N.  H.  565 ;  Smith  v.  Burley,  9 
N.  H.  423,  437;  Morrison  v.  Manchester,  58 
N.  H.  538,  548,  555;  Edes  v.  Boardman,  58 
N.  H.  680 ;  Carpenter  v.  Dalton,  58  N.  H.  615 ; 
First  Nat  Bank  v.  Concord,  59  N.  H.  75,  77. 
78;  Berry  v.  Windham,  59  N.  H.  288,  47  Am. 
Rep.  202;  Robinson  v.  Dover,  59  N.  H.  521; 
Boston,  etc.,  R.  R.  v.  State,  60  N.  H.  87.  94; 
Berlin  Mills  Oo.  v.  Wentworth's  Location. 
60  N.  H.  156;  State  t.  Expteaa  Co.,  60  N.  H. 
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219;  Franklin  St  Society  v.  Manchester,  60 
N.  H.  S42,  847;  Weeks  v.  Gnmanton,  60  N.  H. 
500;  Curry  v.  Spencer,  61  N.  H.  624,  60  Am. 
Kep.  337 ;  Cheshire  County  Tel.  Co.  ▼.  State, 
63  N.  H.  167,  169;  Boston  &  Maine  R.  R.  y. 
State,  63  N.  H.  671,  573,  4  Atl.  571 ;  Boody  v. 
Watson,  64  N.  H.  162,  9  Atl.  794;  Holt  T. 
Antrim,  64  N.  H.  284,  9  Atl.  389;  Wlmkley  ▼. 
Newton,  67  N.  H.  80,  36  Atl.  610,  35  L.  R.  A. 
756 ;  Eennard  v.  Manchester,  68  N.  H.  61,  36 
Atl.  553 ;  New  London  t.  Academy,  69  N.  H. 
443,  46  Atl.  743 ;  Amoskeag  Mfg.  Co.  t.  Man- 
chester, 70  N.  H.  200,  46  Atl.  470;  Id.,  70 
N.  H.  336,  47  Atl.  74. 

Though  the  principle  relied  on  Is  sound,  the 
application  of  It  as  a  determinative  factor  In 
this  case  Is  erroneous.  So  applied,  it  proves 
too  much.  If  It  establishes  that  the  exemp- 
tion is  invalid  in  this  case,  then  all  exemp- 
tions of  every  kind  and  nature  are  equally 
Invalid;  for  the  exclusion  of  any  property 
from  taxation,  to  the  extent  that  it  is  there- 
by relieved,  must,  as  a  mathematical  proposi- 
tion, Increase  the  burden  upon  property  that 
is  taxed.  The  exemption  of  thfe  public  prop- 
erty of  the  state  or  any  of  its  subdivisions 
must  also  in  the'same  way  Increase  the  local 
burden  upon  the  community  where  It  is  sit- 
uated— a  burden  which  could  not  by  the  tax- 
ing power  be  directly  placed  on  such  com- 
munity for  a  nonlocal  purpose.  But  the  prin- 
ciple involved  In  the  question  of  legislative 
power  to  pass  the  enabling  act  Is  not  of  tax- 
ation, but  of  exemption.  If  the  Constitution 
requires  all  property  within  the  state  to  be 
taxed,  then  the  exemption  is  Illegal.  If  it 
does  not  require  the  taxation  of  all  property, 
the  eflfect  that  may  be  produced  by  the  tax- 
ation of  less  than  all  would  seem  to  be  im- 
material. The  Constitution  is  not  self-ex- 
ecuting in  the  matter  of  taxation;  the  de- 
tails by  which  an  equal  division  of  the  ex- 
pense of  protection  shall  be  made  are  not 
prescribed  by  the  instrument  Bill  of  Rights, 
art  12 ;  Const  arts.  2,  5,  6.  The  framers  of 
the  Constitution  were  practical  men — not  the- 
orists. To  them  the  document  was  a  practical 
instrument  While  prescribing  an  equal  divi- 
sion of  the  expense  of  protection,  they  left  the 
scheme  by  which  such  equal  division  should 
be  worked  out  to  the  Legislature,  being  care- 
ful to  provide  against  the  taking  of  any  part 
of  a  man's  property  for  such  expense  without 
the  assent  of  the  Legislature  in  article  12  of 
the  Bill  of  Rights,  and  repeating  that  declara- 
tion with  specific  reference  to  taxation  in 
article  28.  It  would  seem  from  the  reading 
of  these  provisions  that  no  tax  of  any  par- 
ticular property  or  person  could  be  Justified 
except  by  virtue  of  an  act  of  legislation  im- 
posing it  and  that  the  framers  of  the  Con- 
stitution meant  by  an  equal  division  of  the 
expense  of  protection  such  a  division  as 
would  be  "proportional  and  reasonable,"  hav- 
ing due  regard  "for  the  benefit  and  welfare  of 
the  state,"  and  the  special  injunctions  of 
article  82  (S3).    The  framers  of  the  Constitu- 


tion must  also  have  had  In  mind  the  existing 
practice  in  levying  taxes,  for  they  specially 
provided  for  the  assessment  of  the  charges 
of  government  "on  polls  and  estates  In  the 
manner  that  has  heretofore  been  practiced." 
Const  art  6. 

But  we  are  not  left  entirely  in  the  dark  to 
speculate  at  this  late  day  upon  the  subject, 
nor  are  wie  at  liberty  now  to  draw  from  the 
general  terms  of  a  practical  instrument  the 
Inference  that  the  parties  to  the  contract  had 
In  mind  an  impossible  and  Impractical  scheme 
of  altruistic  equality.  The  meaning  of  the 
Instrument  as  to  the  power  of  legislative  ex- 
emption from  taxation  Is  shown  by  the  un- 
interrupted exercise  of  the  power  since  Its 
date.  The  fact  of  exemption  appears  from 
the  reported  decisions  of  this  court  reaching 
back  100  years  and  by  the  statutes  of  the 
state  going  even  farther  back.  "It  is  a  well- 
settled  rule  that  no  tax  shall  be  considered 
as  Imposed  by  law,  in  the  absence  of  a  mani- 
fest declaraticm  of  the  Intent  of  the  Legisla- 
ture to  impose  It  •  •  •  Taxation  not 
provided,  and  in  fact  prohibited,  by  law  is 
no  taxation — is  a  purely  void  act"  Sunapee 
V.  Lempster,  65  N.  H.  655,  656,  23  Atl.  526. 
"By  the  Constitution  (Bill  of  Bights,  arts. 
12,  28;  part  2,  arts.  6,  Sf  and  the  uniform 
practice  under  it  for  more  than  100  years, 
no  property  can  be  taxed  except  sudi  as  Is 
declared  taxable  by  the  Legislature.  •  •  • 
Much  property  has  been  and  still  is  untaxed." 
Carpenter,  J.,  in  Boody  v.  Watson,  64  N.  H. 
162,  195;  9  Atl.  794,  819.  "By  our  statute,  all 
real  estate,  with  certain  specified  exemptions, 
is  liable  to  be  taxed.  •  *  •  our  statute 
sets  out  and  describes  the  different  classes  of 
personal  property  liable  to  be  taxed,  and  no 
other  personal  property  than  the  kinds  thus 
specified  and  enumerated  Is  liable  to  be  tax- 
ed In  this  state."  Perley,  C.  3.,  In  Nashua 
Savings  Bank  v.  Nashua,  46  N.  H.  389,  392. 
"There  are  and  have  been  two  classes  of  stat- 
utes upon  the  subject  of  taxation.  The  ob- 
ject of  one  Is  to  establish  the  rates  and 
enumerate  the  property  to  be  assessed." 
Smith  V.  Burley,  9  N.  H.  423,  429.  "There 
is  no  doubt  that  the  Legislature  may  provide 
by  general  laws  for  the  exemption  of  certain 
classes  of  property  from  taxation,  as  well  as 
exempt  It  •  •  •  by  omitting  It  in  the 
description  of  pr(H)erty  required  to  be  taxed." 
Brewster  v.  Hough,  10  N.  H.  138.  142.  "To 
establish  the  rules  by  which  each  Individual's 
Just  and  equal  proportion  of  a  tax  shall  be 
determined  Is  a  task  of  much  difficulty,  and 
a  very  considerable  latitude  of  discretion 
must  be  left  to  the  Legislatiire  on  the  sub- 
ject •  •  •  Within  the  limits  of  this  dis- 
cretion, as  to  the  selection  of  proper  subjects 
of  taxation  and  the  proportion  of  the  tax  that 
shall  be  laid  on  each  subject  the  authority 
of  the  Legislature  Is,  without  question,  su- 
preme." Opinion  of  the  Court  4  N.  BL  565, 
570.  "From  the  time  of  the  adoption  of  the 
Constitution  to  the  present  day,  only  such 
estates  and  property  have  been  held  to  be 
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taxable  as  the  statute  In  force  at  the  time 
has  declared  subject  to  assessment;  and  from 
time  to  time  classes  of  property,  by  act  of  the 
Legislature,  have  l>een  added  to  or  struck 
from  the  list  of  taxable  estates.  We  are  not 
avrare  that  the  legislative  power  to  do  this, 
under  our  Constitution,  has  ever  beoi  ques- 
tioned." Report  of  Judge  Sawyer,  Chairman 
of  Tax  Commissioners,  1876,  p.  8. 

Although  real  estate  generally  has  been  tax- 
ed, rince  the  Revised  Statutes  of  1843,  certain 
classes  of  real  estate  have  been  expressly  ex- 
empted. Rev.  Stl843<c.39,S2;  Gen.  St  1867, 
a  49,  i  2;  Gen.  Laws  1878,  c.  53,  {  2;  Pub.  St 
1901,  c.  55»  §  2.  And  prior  to  the  Revised  Stat- 
utes, If  not  specially  excluded,  lands  owned  by 
the  town  were  not  taxed.  "There  are  and  al- 
ways have  been  exemptions,  where  the  statute 
has  not  expressly  made  any.  They  depend  up- 
on Invariable  usage,  growing  out  of  the  reason 
and  nature  of  the  thing.  They  are  more  an- 
cient than  our  statutes  (1770),  ^d  are  not 
repealed  except  by  express  clauses  for  the 
purpose,  or  by  provisions  necessarily  and 
manifestly  repugnant"  Smith,  C.  J.,  note  to 
Kidder  t.  Ftencb,  Smith,  156,  157  (1807); 
Franklin  St  Society  v.  Manchester,  60  N.  H. 
342;  Grafton  County  v.  Haverhill,  68  N.  H. 
120,  40  Atl.  399.  The  universal,  contempo- 
raneous, and  continuous  understanding  that 
no  property  was  taxable  except  such  as  was 
oiumerated  by  the  Legislature  for  that  pur- 
pose seems  to  follow  logically  from  the  con- 
stitutional provision  tluit  no  tax  should  be 
laid  except  by  the  Legislature  or  authority 
deHved  therefrom.  But  the  meaning  of  the 
Instrument  is  settled  by  the  continuous  and 
tmintemipted  Interpretation  placed  upon  it 
for  over  120  years.  The  question  is  not  now 
an  open  one.  Fierce  v.  State,  13  N.  H.  536, 
573:  Dublin  Case,  38  N.  H.  459,  512;  Great 
Falls  Mfg.  Co.  v.  Femald,  47  N.  H.  444,  459; 
Copp  V.  Henniker,  56  N.  H.  179,  209,  20  Am. 
Bep.  194;  King  v.  Hopkins,  67  N.  H.  834, 
356;  Morrison  y.  Manchester,  58  N.  H.  638, 
551,  562;  State  v.  Hayes,  01  N.  H.  264,  322; 
Boston,  etc.,  R.  R.  v.  State,  62  N.  H.  648, 
640;  Keniston  v.  State,  63  N.  H.  37,  38,  56 
Am.  Rep.  486.  No  case  Is  to  be  found  holding 
a  tax  invalid  because  of  the  exemption  of 
other  property  by  either  express  provision  or 
failure  to  enumerate  it  as  taxable.  No  case 
Is  found  in  which  a  tax  assessed  upon  prop- 
erty exempted  by  the  Legislature  has  been 
held  valid.  There  are  many  cases  in  which 
the  extent  of  a  claimed  exemption  has  been 
discussed  and  time  ^>ent  in  ascertaining  the 
legislative  -intent,  which  was  simply  wasted 
If  it  had  been  understood  that  no  exemption 
at  all  was  permissible.  In  Warde  v.  Man- 
chester, 56  N.  H.  508,  22  Am.  Rep.  504,  a  peti- 
tion for  the  alMitement  of  taxes  assessed  upon 
property  made  exempt  by  the  statute,  the  tax 
was  abated  upon  the  ground  that  the  Legis- 
lature In  exempting  the  property  in  question 
— a  seminary  of  learning — performed  a  duty 
prescribed  t^  article  83  of  the  Constitution; 
and  in  (pinion  of  the  Court  4  N.  H.  665,  670, 


and  In  Sunapee  t.  Lempster,  66  N.  H.  655. 
23  Atl.  525,  exemptions  from  poll  taxes  are 
expressly  approved.  In  Opinion  of  the  Court 
while  it  is  conceded  that  a  tax  upon  every 
poll  in  the  state  might  be  proportional,  it  is 
said:  "No  person  would  suppose  such  a  tax 
would  be  just  and  reasonable."  Under  the 
settled  construction  of  the  Constitution,  the 
power  of  the  Legislature  to  exempt  from  tax- 
ation a  certain  class  of  property,  as  for  ex- 
ample that  used  for  maintaining  public  wa- 
terworks, by  omitting  it  from  the  list  of  tax- 
able estate  or  by  expressly  excluding  it  there- 
from, cannot  be  denied. 

But  assume  that  this  universal,  uninter- 
rupted interpretation  of  constitutional  uni- 
formity and  equality  in  taxation  Is  erroneous, 
and  must  be  reversed.  As  has  been  already 
said,  the  Constitution  is  not  self-executing  in 
this  respect  It  does  not  authorize  any  offi- 
dais  or  department  to  assess  taxes,  except  by 
authority  from  the  Legislature.  If  the  true 
construction  of  the  Constitution  requires  the 
Legisiatiure  to  Impose  taxation  upon  all  class- 
es of  property  in  the  state,  the  failure  of  the 
Legislature  to  comply  with  the  constitutional 
command  would  be  a  violation  of  duty  im- 
posed on  it  by  the  fundamental  law.  If  we 
assume  the  action  of  the  Legislature  to  have 
beoi  unconstitutional  because  of  a  failure  to 
tax  all  classes  of  property,  the  unconstitu- 
tlonal  action  of  the  Legislature  In  refusing 
or  neglecting  to  provide  for  the  taxation  of 
certain  classes  of  property  would  not  author- 
ize the  court  to  Invade  the  domain  of  the 
Legislature  and  order  the  taxation  of  such 
property;  for  the  pow»  of  taxation  is  in- 
cluded within  the  supreme  legislative  author- 
ity vested  by  article  2  of  the  Constitution  in 
the  Senate  and  House  of  Representatives. 
Morrison  v.  Manchester,  58  N.  H.  538,  .548, 
549.  In  Minnesota,  imder  a  Constitution  re- 
quiring "all  taxes  •  •  •  to  t>e  as  nearly 
equal  as  may  be"  and  autliorlzing  a  tax  upon 
all  inheritances,  it  was  held  that  a  law  which 
did  not  place  the  tax  upon  all  inlieritances, 
but  exempted  some  not  within  the  exception 
of  the  Constitution,  was  void.  Drew  v.  Tlftt, 
79  Minn.  173,  81  N.  W.  839,  47  L.  R.  A.  52.'>, 
79  Am.  St  Repw  44»;  State  v.  Bazilie,  87 
Minn.  500,  92  N.  W.  415,  94  Am.  St  Rep.  718. 
The  court  did  not  undertake  to  correct  what 
they  considered  a  violation  of  their  Constitu- 
tion, by  extending  the  law  so  as  to  Include 
property  which  ought  to  have  l>een,  but  was 
not,  within  its  terms.  "If  the  language  of 
the  statute  Is  capable  of  being  so  construed 
as  to  be  consistent  with  the  Constitution,  the 
court  is  bound  to  give  it  that  construction. 
If  not  capable  of  such  construction,  all  the 
court  can  do  Is  to  pronounce  It  void.  This  Is 
the  whole  extent  of  the  doctrine.  •  ♦  • 
It  does  not  authorize  the  addition  to  the  stat- 
ute of  such  words,  provisions,  or  modifica- 
tions not  therein  expressed  or  Implied,  as 
may  be  necessary  to  render  it  consistent  with 
the  Constitution.  If  it  did,  an  unconstitu- 
tional statute  would  be  lmpoasIbl&    By  addi- 
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tlon  or  snbtractlon  Its  defects  wonid  be 
cured."  State  v.  Gerry,  08  N.  H,  495,  503,  88 
Atl.  272,  276,  88  L.  R.  A.  228.  In  Boody  v. 
Watson,  64  N.  H.  162,  9  Atl.  794,  the  power 
of  the  court  to  reverse  the  action  of  selectmen 
In  exempting  certain  property  which  the 
true  cpnstructlon  of  the  statute  showed  the 
Legislature  intended  should  be  taxed,  and  to 
correct  the  error  by  ordering  an  assessment 
of  the  tax,  is  declared,  but  there  is  no  sug- 
gestion of  power  in  the  court  to  order  an  as- 
sessment In  violation  of  the  command  of  the 
Legislature.  Nor  Is  there  In  that  case  or  the 
preceding  (Boody  v.  Watson,  63  N.  H.  320) 
question  of  the  validity  of  the  exemption  if 
authorised  by  the  Legislature.  Whatever 
power  the  court  may  have  to  correct  uncon- 
stitutional action  of  the  Legislature  in  the 
exercise  of  the  power  of  taxation  confided  to 
that  body  by  the  Constitution,  its  power 
would  seem  to  be  limited  to  declaring  the  in- 
validity of  taxes  assessed  under  an  enact- 
ment void  because  of  lack  of  conformity  to 
the  Constltutloti.  It  cannot  make  an  act 
taxing  some  and  exempting  others  valid  by 
extending  it  so  as  to  Include  property  which 
the  Legislature  intended  should  be  taxed,  and 
thereby  validating  taxes  not  authorized  by 
the  Legislature. 

Taking  all  the  legislation  as  to  the  taxation 
of  municipal  waterworks,  recited  earlier  in 
this  opinion,  together,  the  legislative  intent 
clearly  expressed  Is  that  some  towns  owning 
property  for  waterworks  purposes  without 
their  territorial  limits  should  pay  taxes  on 
the  pr<^erty  in  the  town  in  which  it  is  situ- 
ated, and  that  others  should  not  Whether  as 
an  exercise  of  the  taxing  power  such  a 
scheme  of  taxation  Is  within  legislative  pow- 
er, is  not  material  in  this  suit  So  far  as  it 
may  be  claimed  that  the  existing  law  upon 
the  subject  Is  unequal,  if  under  It  Newport 
and  Littleton  are  required  to  pay  taxes  white 
Concord  and  Enfield  are  not,  such  Inequality 
between  different  waterworks  towns  is  no 
concern  of  the  plaintiff  or  Its  taxpayers.  A 
constitutional  question  is  not  generally  con- 
sidered unless  raised  by  one  whose  right  has 
been  invaded  by  the  alleged  breach,  nor  un- 
less its  decision  is.  necessary  to  the  determi- 
nation of  the  case.  Copp  v.  Henniker,  55  N. 
H.  179,  203,  20  Am.  Rep.  194;  Cool.  Con. 
Lira.  (7th  Ed.)  232 ;  6  Am.  A  Eng.  Enc.  Law, 
1090.  Canaan  taxpayers  are  not  Injured  be-' 
cause  Littleton  and  Newport  pay  taxes,  while 
Enfield  does  not.  Their  share  of  state  and 
connty  expense  Is  made  less,  not  more.  If  af- 
fected at  all,  by  the  error  of  which  they  com- 
plain, while  each  taxpayer's  share  of  local 
Canaan  expense  is  not  affected  in  any  way 
by  the  taxation  or  nontaxation  of  any  par- 
ticular estate  outside  the  town.  Whether  as 
between  different  waterworks  towns  similar- 
ly situated  the  law  is  unequal  as  imposing 
different  burdens  upon  each.  Is  a  question 
that  may  be  raised  by  a  town  complaining  of 
a  burden  of  taxation  imposed  upon  it  and 
not  on  others,  which  perhaps  might  have  been 


raised,  but  apparently  was  not.  In  Newport 
V.  Unity.  If  this  question  Is  raised.  It  may 
be  a  Buffldent  answer  that  towns  or  fire  dis- 
tricts have  no  constitutional  right  to  con- 
struct waterworks  or  to  invade  the  territory 
of  other  towns  to  obtain  their  supply,  and 
that  they  cannot  complain  If  the  privilege 
granted  and  accepted  Is  accompanied  by  the 
burden  of  taxation.  This  consideration  may 
ot  may  not  be  sufficient  to  determine  the 
question.  Other  answers  may  be  found.  It 
Is  not  intended  to  suggest  that  the  fact  that 
municipal  subdivisions  are  mere  agencies  of 
the  state  Is  not  a  sufficient  answer.  Local 
reasons  may  require  taxation  In  some  cases 
and  not  in  others,  precisely  as  the  privilege 
of  going  outside  the  town  has  seemed  neces- 
sary for  some  towns  and  not  for  others,  or  as 
some  towns  have  been  granted  the  privilege 
of  taking  or  purchasing  existing  local  aque- 
ducts while  others  have  been  expressly  ex- 
cluded from  Interfering  with  any  pond, 
spring,  or  stream  used  as  the  source  of  sup- 
ply of  an  existing  aqueduct  See  the  various 
enabling  acts  cited  supra.  No  ground  Is  per- 
ceived upon  whldi  it  can  be  held  that  all 
such  acta  must  be  Identical. 

But  the  question,  as  has  been  said.  Is  not 
one  of  taxation,  but  of  exemption ;  of  the  ex- 
ercise, not  of  the  taxing,  but  of  the  protective 
power.  An  act  entitled  an  act  of  taxation 
may  be  valid,  although  not  an  exercise  <•♦■ 
the  power  of  collecting  the  constitutional 
shares  of  expense.  The  title  may  be  an  im- 
material misnomer  and  error  of  form  only, 
and  the  act  may  be  an  exercise  of  some  of 
the  other  powers  which  provide  for  the  com- 
mon benefit,  protection,  and  security,  and 
which  may  be  conveniently  grouped  under 
the  name  of  the  protective  power.  •  •  • 
The  payment  of  bounties  by  tax  exemptions, 
and  the  receipt  of  compulsory  contributions 
under  the  protective  power,  though  they  af- 
fect the  revenue,  are  not  to  be  confounded 
with  the  operation  of  the  tax  power  which 
collects  the  constitutional  shares  of  the  ex- 
pense of  protection."  State  v.  Express  Co., 
60  N.  H.  219,  257,  259,  260.  In  the  protective 
power  rests  the  authority  for  the  entire  wa- 
terworks constructing  and  maintaining  power 
given  the  defendants  and  many  other  towns 
and  districts.  Russ.  Pol.  Pow.  89.  That  the 
supply  of  water  for  fire  protection  and  the 
promotion  of  the  health  of  the  dtlsens  Is  a 
public  service  In  which  the  government  may 
engage,  and  as  to  which  it  has  power  to 
make  various  regulations  affecting  more  or 
less  the  private  property  rights  of  citizens 
in  no  way  Interested  in  a  particular  service, 
may  snfely  be  assumed  without  citation  of 
authority.  Pub.  St  1901,  c.  108,  tS  18,  14; 
Laws  1895,  pp.  488,  484,  o.  76,  S§  IS. 

All  the  questions  material  In  this  cnse  be- 
tween these  parties  were  raised  in  State  v. 
Griffin,  69  N.  H.  1,  89  Ati.  260,  41  L.  R.  A. 
177,  76  Am.  St.  Hep.  139,  and  after  most  ex- 
haustive consideration  settled  adversely  to 
the  plalntUEs'  contentions   here.     The  case 
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was  a  prosecntlon  under  section  1,  c.  26,  p. 
310,  Laws  1891,  prohibiting  under  a  penalty 
the  placing  of  sawdust  hy  any  person  In  Lake 
Masaabesic  in  Auburn  and  Manchester,  or  in 
any  tributary  thereto.  The  defendant  .was  a 
riparian  proprietor  in  Auburn,  upon  a  brook 
flowing  Into  the  lake,  and  (grated  a  saw- 
mill, the  sawdust  from  which,  passing  into 
the  brook,  was  carried  away  into  the  lake. 
For  80  doing  l>e  was  found  guilty  and  fined 
by  a  magistrate  under  the  statute,  and  upon 
his  appeal  it  was  claimed  that  the  statute 
was  unconstitutional  because  he  was  depriv- 
ed of  bis  property  right  as  a  riparian,  of  us- 
ing the  brook  to  carry  ofT  the  sawdust,  with- 
out compensation,  and  that  the  law  was  an 
unequal  one  because  the  statute  was  special  in- 
stead of  general  and  discriminated  in  favor  of 
some  citlsena  to  the  detriment  of  others.  This 
Is  precisely  the  contention  here ;  that  througb 
the  effect  of  the  exemption  the  citizens 
of  Canaan  are  deprived  of  property  through 
the  taxing  power  without  the  compensation 
of  protection  to  which  they  are  entitled,  and 
that  the  statute  Is  limited  in  its  application 
to  Bnfleld.  In  tliat  case  the  defendant  relied 
on  bis  property  rights  in  Auburn  while  the 
waterworks  were  solely  for  the  benefit  ojT 
Manchester,  as  here  the  plaintiff  relies  on  al- 
leged rights  of  property  owners  In  Canaan  as 
against  a  public  use  confined  to  Bnfield. 
"The  police  power  of  the  state  extends  to  the 
protection  of  the  lives,  health,  comfort,  and 
quiet  of  all  i)ersons,  and  the  protection  of  all 
property,  within  the  state:  and  persons 
and  property  are  subjected  to  such  restraints 
and  burdens  as  are  reasonably  necessary  to 
secure  the  general  comfort,  health,  and  pros- 
perity." State  V.  White,  64  N.  H.  48,  50.  S 
Atl.  828,  830.  State  v.  Express  Co..  60  N.  H. 
210,  is  an  elaborate  treatise  upon  the  taxing 
power  in  this  jurisdiction.  Not  sustainable  as 
an  exercise  of  the  taxing  power,  the  act  there 
in  question  could  not  be  sustained  under  the 
protective  power,. because  as  was  said  (page 
282  of  60  N.  H.):  "There  is  no  purpose  for 
which  we  can  presume  the  statute  on  which 
this  suit  is  brought  was  designed  to  be  a  dis- 
couraging or  encouraging  act  of  the  protec- 
tive power."  The  contrary  appears  here. 
The  protection  of  the  property,  healtli,  com- 
fort, and  Uvea  of  the  citizens  is  within  gov- 
ernmental power;  and  the  exemption  from 
taxation  of  oaterprises  designed  for  effect- 
ing such  purpose  has  a  plain  tendency  to  en> 
courage  their  construction  and  maintenance. 
But  unless  we  are  prepared  to  overrule  State 
T.  Griffin,  it  is  unnecessary  to  elatiorate  tiie 
question  further.  The  power  to  enact  legisla- 
tion for  the  purpose  In  view,  which  may  to 
some  extent  interfer  with  private  property 
rights  vrlthout  such  compensation  as  must  be 
awarded  under  the  exercise  of  the  power  of 
eminent  .domain,  or  such  return  as  is  due  for 
property  taken  under  the  taxing  power,  may 
he  sufilclently  rested  upon  the  exhaustive  dis- 
cussion to  be  found  In  that  case.  The  power 
to  act  existing,  the  wisdom  pf  its  exercise  is 


not  a  Judicial  question.  Goocb  t.  Bxeter,  70 
N.  H.  413,  41S,  48  AU.  1100,  85  Am.  St.  Bep. 
687. 

There  may  be  good  reasons  why  Manches- 
ter, acquiring  a  large  tract  of  Auburn  real  es- 
tate for  the  protection  of  Its  Massabesic  wa- 
ter snpply,  should  pay  taxes  In  Aubiim,  and 
none  at  all  why  Enfield  should  pay  anything 
to  Canaan.  The  tax  sued  for  Is  trifling.  Sub- 
tracting all  but  the  local  tax  Which  alone  con- 
cerns Canaan,  it  Is  more  ttifllng  still.  It  has 
appeared,  however,  in  the  course  of  the  argu- 
ment, that  Enfield  has  expended  a  consider- 
able amount  of  money  to  render  the  supp>' 
available,  and  that  the  tax  upon  the  present 
valuation  is  a  considerable  sum.  It  does  not 
appear  that  such  Improvements  call  for  any 
additional  expenditure  for  highways,  schools, 
or  police;  so  that  the  practical  question  alwnt 
which  the  parties  have  I)een  contending  with 
so  much  earnestness  is  not  whether  the  Ca- 
naan local  treasury  shall  be  deprived  of  an 
insignificant  sum  heretofore  obtained  by  taxa- 
tlon  of  this  land,  but  It  Is  whether  the  public 
using  this  water  shall  be  taxed  a  large 
amount  for'  tlie  profit' of  Canaan  taxpayers. 
Tbese  considerations  may  not  l>ear  directly 
upon  the  constltntlonal  question,  but  th^ 
tend  to  show  that  the  exemption  Is  not  aa 
unreasonable  exercise  of  the  protective  power. 

The  plaintiffs  concede  the  validity  of  the 
exemptions  of  pnblic  property  of  tlie  state, 
coun^,  and  town  fPub.  St.  1901,  c.  65,  i  2), 
and  do  not  attaek  the  exemption  of  houses  of 
Worship,  schoolhonses,  and  seminaries  ot 
learning,  doubtless  sustainable  under  some 
branch  of  the  protective  power.  Const  art 
82  (83) ;  Warde  v.  Manchester,  56  N.  H.  508, 
22  Am.  Rep.  604.  The  defendants  contend 
that  this  property,  owned  by  a  mnnlcipal  sub- 
division of  the  state  and  held  for  a  public 
purpose.  Is  within  that  class  of  property 
which  the  plaintiffs  concede  may  be  exempt- 
ed, and  they  also  claim  that  such  property.  In 
the  alMence  of  legislation  expressly  taxing  It, 
is  presumptively  exempted  from  the  operation 
of  general  tax  laws.  Grafton  County  v.  Hav- 
erhill. 68  N.  H.  120,  40  Atl.  899;  Franklin  St 
Society  V.  Manchester,  60  N.  H.  342,  847', 
Kidder  v.  French,  Smith,  166,  167 ;  Cool.  Tax. 
130,  131.  The  decision  in  Newport  v.  Unity 
does  not  controvert  but  concedes,  this  princi- 
ple, and  implies  that  but  for  the  statute  tax- 
ing such  property,  the  waterworks  property 
of  Newport  held  In  Unity  for  the  purpose  of 
supplying  water  in  Newport  would  be  exempt 
from  taxation.  Wayland  ▼.  Commissioners,  4 
Gray  (Mass.)  600;  Somervllle  v.  Waltham, 
170  Mass.  160,  48  N.  B.  1092;  West  Hartford 
V.  Commissioners,  44  Conn.  860;  Rochester 
V.  Rush,  80  N.  Y.  802;  People  v.  Assessors, 
111  N.  Y.  606,  19  N.  BJ.  90,  2  L  R.  A  148; 
Water  Commissioners  v.  GafTney,  34  N.  J. 
Law,  181. 

If  waterworks  property  publicly  owned 
Is  not  taxable  except  by  force  of  express 
clauses  taxing  It,  the  omission  to  tax  it  ot 
the  exclusion  of  It  from  tke  tax  list,  cannot 
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be  a  violation  of  legislative  duty.  Tbat  the 
fumlsliing  of  water  to  the  citizens  of  En- 
field as  a  protection  against  fire  and  for  the 
promotion  of  the  health  of  the  citizens  is 
a  public  service  is  conceded,  so  far  as  En- 
field is  concerned.  But  It  is  urged  that  this 
Is  not  public  property  so  far  as  Canaan  tax- 
payers are  concerned.  If  it  Is  public  as  to 
residents  of  Enfield  Fire  District.  This 
contention  fails  to  distinguish  between  the 
ownership  and  the  use.  The  distinction 
made  in  many  cases  as  to  the  liabilities  of 
municipal  corporations  growing  out  of  the 
ownership  of  property  has  already  been  al- 
luded to.  But  it  is  unnecessary  to  consider 
whether  the  ownership  of  these  works  by  the 
Enfield  Fire  District  is  or  not,  as  to  all  other 
persons,  governmental  and  public.  That  the 
use  is  sufficiently  public  to  authorize  the  ex- 
ercise in  Canaan  of  the  power  of  eminent 
domain  granted  by  the  special  act  is  not 
denied.  Whether  tlie  use  is  public  must  de- 
pend upon  its  character — not  upon  whether 
it  is  viewed  from  Enfield,  Canaan,  or  Con- 
cord. As  to  the  citizen  of  Enfield  Fire  Dis- 
trict, not  only  Is  the  use  public,  but  the 
ownership  Is  public.  His  property  may  be 
lawfully  taken  by  taxation  to  support  the 
enterprise,  and  he  has  a  share  in  its  manage- 
ment through  his  vote.  The  Canaan  tax- 
payer cannot  be  taxed  for  the  support  of 
the  works,  neither  has  he  any  voice  in  the 
management.  It  can  perhaps  be  fairly  said 
that  as  to  him  the  ownership  is  private; 
that  his  relation  to  it  is  precisely  what  it 
would  be  if  the  ownership  were  vested  in  a 
private  corporation. 

Upon  the  question  whether  ownership  in 
this  sense  private  Is  material  upon  the  ques- 
tion of  implied  exemption  from  taxation  of 
property  owned  In  one  town  and  situated  In 
another,  the  authorities  are  not  in  entire 
accord,  although  the  weight  of  authority 
tends  to  support  the  defendants'  contention. 
Sumner  County  y.  Wellington,  66  Kan.  500, 
72  Pac.  216,  60  h.  R.  A.  850,  note  97  Am.  St 
Rep.  396.  In  Massachusetts  it  seems  to  be 
the  rule  that  property  held  for  a  public  pur- 
pose for  which  it  could  be  taken  by  eminent 
domain  is  exempt,  In  the  absence  of  ex- 
press provisions  taxing  it,  regardless  of  the 
character  of  its  ownership.  Milford  Water 
Co.  y.  Hopkifiton,  192  Mass.  491, 78  N.  B.  451 ; 
Worcester  v.  Railroad,  4  Mete.  (Mass.)  564. 
This  rule  may  not  be  generally  admitted. 
Cool.  Tax.  60.  But  whether  the  Legislature 
may,  for  the  advancement  of  a  purpose  deem- 
ed by  them  beneficial  to  the  state,  exempt  a 
class  of  property  from  taxation,  Is  a  differ- 
ent question.  Although  the  property  may  not 
be  impliedly  exempted  because  of  its  owner- 
ship, it  may  nevertheless  be  expressly  ex- 
empted by  the  Legislature  to  encourage  such 
use  for  the  general  advantage  of  the  state. 
The  use  being  sufficient  to  justify  an  ex- 
press exemption,  the  ownership  of  the  prop- 
erty is  not  material  unless  made  so  by  the 
exempting  statute.     Whether  the  ownership 


of  the  property  used  In  promoting  a  public 
purpose  is  private  or  public  is  Immaterial. 
The  question  is  settled  by  the  universal 
practice  under  the  Constltntlon.  See  Judge 
Sawyer's  Report,  13-17;  authorities  supra; 
State  V.  Griffin,  69  N,  H.  1,  39  Atl.  260,  41 
L.  R.  A.  177,  76  Am.  St  R^.  139;  Boston, 
etc.,  R.  R.  V.  State,  62  N.  H.  648,  649;  State 
V.  Hayes,  61  N.  H.  264,  332;  Morrison  y. 
Manchester,  58  N.  H.  538,  651,  652. 

The  defendants  are  engaged  In  the  pub- 
lic service  in  a  certain  district  They  are 
bound  to  serve  all  who  apply  for  their  serv- 
ice on  equal  terms.  Their  service  is  no 
less  public  because  it  does  not  extend  through 
the  whole  state.  The  service  of  transporta- 
tion furnished  by  the  Chester  &  Derry  Rail- 
road with  Its  seven  or  eight  miles  of  track  Is 
equally  public  in  principle.  If  not  in  extent, 
with  that  supplied  by  the  Boston  &  Maine 
Railroad  operating  1,038  miles.  Whether, 
because  the  ownership  of  thie  property  taxed 
in  this  case  is  confined  to  a  particular  sub- 
division of  the  state,  such  ownership  is  pub- 
lic or  private  as  to  territory  not  embraced 
therein  Is  Immaterial.  If  the  ownership  were 
entirely  private,  such  private  character  would 
not  invalidate  a  general  tax  exemption  grant- 
ed by  the  Legislature  under  constitutional 
power  to  provide  for  the  common  benefit,  pro- 
tection,  and  security. 

But  the  plaintiffs  say  that  if  by  general 
law  the  Legislature  might  exempt  all  public 
waterworks  property  from  taxatloh,  this  ex- 
emption Is  invalid  because  It  professed  to 
deal  only  with  the  property  of  the  Ehifield 
waterworks  and  not  with  waterworks  prop- 
erty generally.  No  clause  In  the  Constitution 
prohibiting  legislation  applicable  to  a  par- 
ticular place  or  subject  is  pointed  out  Noth- 
ing therein  contained  expressly  requires  all 
legislative  acts  to  be  general  In  terms.  If 
such  was  the  requirement,  not  only  would  the 
particular  provision  be  invalid,  but  the  de- 
fendants' entire  charter  would  be  void,  as 
well  as  all  others  of  like  character.  The 
sole  ground  upon  which  this  contention  can 
stand,  if  at  all,  is  that  the  exempting  clause 
is  "inconsistent  with  the  equality  of  right 
which  the  Constitution  secures  to  all."  There 
Is  no  other  ground  for  the  contention.  State 
y.  Griffin.  69  N.  H.  1,  39  Atl.  260,  41  L.  R. 
A.  177,  76  Am.  St  Rep.  139.  So  far  as  all 
persons  interested  In  this  proceeding  who  are 
or  may  be  affected  by  this  exemption  are  con- 
cerned, it  Is  an  equal  law.  It  affects  all 
property  within  its  reach  alike.  All  persons 
may  go  to  Enfield  and  enjoy  the  privileges 
of  the  waterworks  without  the  burden  of  the 
Canaan  tax.  "The  equality  of  the  Consti- 
tution is  the  equality  of  persons  and  not  of 
places — the  equality  of  right  and  not  of, en- 
joyment A  law  that  confers  equal  rights 
ou  all  citizens  of  the  state,  or  subjects  them 
to  equal  burdens,  •  •  *  Is  an  equal  law, 
though  no  one  can  enjoy  the  right  [or]  be 
subjected  to  the  burden,  •  •  •  without 
going  to  or  being  in  a  particular  part  of  the 
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state."  State  t.  Oriffin,  68  N.  H.  1,  30,  89 
Atl.  260,  264,  41  li.  R.  A.  177,  76  Am.  St 
Rep.  139;  Gooch  t.  Exeter,  70  N.  H.  413, 
416,  48  Atl.  1100,  85  Am.  St.  Rep.  637.  The 
plaintiffs'  contentloii  on  this  point  also  is  con- 
cluded by  State  t.  Orlffln.  It  Is  impossible 
to  add  anything  to  the  dlscnsslon  In  that 
case.  It  may,  however,  be  said  that  to  hold 
that  the  act  Is  Invalid  on  this  ground  would 
invalidate  many  acts  not  referred  to  in  State 
V.  Griffin.  Charters  of  schools,  seminaries  of 
learning,  and  corporations  for  various  reli- 
gious, charitable,  and  educational  purposes 
have  been  so  exempted.  It  has  not  occurred 
to  any  one  to  claim  that  the  exemptions  wer^ 
invalid  on  this  ground.  See  Alton  Bay  Ass'n 
y.  Alton.  69  N.  H.  311.  45  AU.  05 :  New  Lon- 
don V.  Academy,  69  N.  H.  443,  46  Atl.  748; 
Toung  Men's  Christian  Ass'n  v.  Keene,  70 
N.  H.  223,  46  Atl.  186. 

It  is  too  early  to  overrule  State  ▼.  Griffin ; 
it  is  too  late  to  hold  that  no  power  of  appor-, 
tlonment  In  taxation  was  granted  the  Leg- 
islature by  tiie  Constitution.  Cool.  Tax.  145. 
As  no  constitutional  right  of  the  town  of 
Canaan  or  its  taxpayers  has  been  invaded  by 
the  legislative  direction  to  the  assessors  of 
Canaan  to  ootkit  this  property  from  the  In- 
voice of  the  town,  it  is  not  necessary  to  specu- 
late upon  what  basis  listing  it  for  taxation 
by  them,  without  legislative  authority  for 
such  action,  can  be  sustained.  I  agree  that 
there  should  be  Judgment  for  the  defendants. 

YOUNG,  J.  Although  I  concur  in  the  re- 
sult reached  in  this  case,  and  in  most  of  the 
reasoning  of  both  the  CHIEF  JUSTICE  and 
Mr.  Justice  WALKER,  I  wish  to  dissent  from 
so  much  of  the  reasoning  as  seems  to  imply 
that  a  municipal  corporation  has  rights  which 
the  Legislature  is  bound  to  respect,  that  the 
defendants'  property  would  not  have  been  tax- 
able even  if  the  enabling  act  had  not  contain- 
ed a  clause  exempting  it  from  taxation,  and 
that  the  Legislature  could  not  have  taxed 
the  defendants'  property  in  either  Enfield  or 
Canaan  by  special  act. 

(221  Pa.  41) 

WATSON  V.  McMANUS  et  aL 

(Supreme  Court   of   Pennsylvania.     April   27, 
1908.) 

iHjimcTioN  —  Ween   Gbanteo  —  Payhxnt 
Pkwdiro  Accounting. 

Plaintiff  filed  a  bill  against  a  city  and  a 
municipal  contractor  to  enjoin  payment  by  the 
city  to  the  contractor  of  moneys  due  under  the 
contract,  the  contractor  having  assigned  to  plain- 
tiff all  his  interest  in  moneys,  warrants,  and 
payments  of  any  kind  on  account  of  any  con- 
tracts between  the  contractor  and  the  city.  The 
ctmtrBct  provided  that  the  money  should  be  held 
by  the  city  for  the  use  of  plaintiff,  who  was 
constituted  attorney  to  collect  the  same.  The 
city  made  no  objection  to  the  assignment,  of 
-w^luch  it  had  notice.  Thereafter  plaintiff  sned 
tbe  contractor  in  equity  for  an  accounting;.  HM, 
that  an  injanction  restraining  the  city  from 
making  any  payments  to  the  contractor  nntil 
after  the  accounting  was  proper. 


▼ol 


eSd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
2i,  ' ""•   ""' 


Injunction.  H  96,  97.] 


Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bin  by  James  V.  Watson  against  MIchad 
McManus  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    AfBrmed. 

On  January  1,  1897,  Michael  McManus 
granted,  assigned,  transferred,  and  set  over 
unto  James  V.  Watson  all  his  right,  title, 
and  interest,  claim,  and  demand  In  and  to 
all  "moneys,  bills,  warrants,  and  payments 
of  any  kind  whatsoever  which  now  are  or 
hereafter  to  be  receivable,  payable  or  due 
to  me  from  the  city  of  Philadelphia,  on  ac- 
count of  or  by  reason  of  any  contract  or  con- 
tracts 1  now  have  or  may  hereafter  have 
with  the  said  city  of  Philadelphia  during  the 
year  1897;  the  intention  of  this  assignment 
being  that  said  sums  of  money  and  all  bills, 
warrants,  and  payments  as  aforesaid  due  and 
payable  or  which  may  hereafter  become  due 
and  payable  by  said  city  to  me  on  account  of 
said  contracts  shall  be  held  by  said  city  for 
the  use,  benefit  and  disposal  of  and  as  be- 
longing to  tbe  said  James  V.  Watson." 
James  V.  Watson  was  Irrevocably  constituted 
attorney  to  collect  said  moneys.  At  Decem- 
ber term,  1898,  No.  547,  McManus  recovered 
a  Judgment  against  the  city  of  Philadelphia 
for  $29,842.67,  being  moneys  due  under  con- 
tract dated  May  7,  1897.  On  July  17,  1809, 
McManus  filed  a  bill  against  Watson  in 
common  pleas  No.  4,  Philadelphia  coimty, 
June  term,  1890,  No.  406,  praying  for  an  ac- 
counting. Watson  filed  a  crossr-bll>.  The 
case  was  proceeded  with  so  far  that  McMa- 
nus' bill  was  dismissed,  and  the  litigation 
continued  under  tbe  cross-bill.  On  February 
20, 1904,  Watson  filed  the  present  bill  against 
McManus  praying  for  an  injunction  to  re- 
strain McManus  from  collecting  and  tbe  city 
of  Philadelphia  from  paying  tbe  Judgment 
which  McManus  had  secured  against  the 
city,  pending  the  determination  of  the  suit 
for  accounting.  During  the  year  1897,  Mc- 
Manus had  on  band  four  contracts  with  tlie 
city — one  known  as  the  Queen  Lane  coping 
contract,  one  as  tbe  Lincoln  avenue  grading 
contract,  and  one  as  tbe  scboolhousc  contract 

Tbe  court  found  other  facts  to  be  as  fol- 
lows: 

Finally  tbe  schoolbouse  was  finished,  and 
tbe  city  was  ready  to  make  tbe  final  payment 
(less  percentage  reserved  under  the  contract 
exceeding  $3,300),  and  the  plaintiff  upon  Mc- 
Manus' request  gave  him  the  paper,  bearing 
date  June  20,  1898,  in  which  he  agreed  that 
"the  bills  stated  to  be  due  for  materials  fur- 
nished and  wages  due  on  schoolbouse  at 
Thirteenth  and  Porter  streets  are  to  be  paid 
out  of  final  warrants  and  reserve  for  the  com- 
pletion of  said  schoolbouse  and  the  Queen 
Lane  coping  and  tbe  Lincoln  avenue  grading 
contracts,  said  warrants  to  be  paid  to  James 
v.  Wntson  and  he  to  furnish  money  from 
tbem  to  Michael  McManus  sufficient  for  the 
above  specified  purposes."  The  plaintiff  agreed 
to  advance  $6,500  to  finish  the  schoolbouse. 
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In  fact,  he  advanced  f 7,350.  He  rec^ved  the 
warrant  for  $20,941.50,  and  repaid  himaelf 
fbe  $7,S50.  Tbe  balance  he  paid  on  school- 
house  blHs,  but  there  was  atlll  about  $10,- 
700  unpaid.  When  the  parties  to  whom  these 
moneys  were  owing  called  on  Mr.  Watson, 
he  showed  them  tbe  paper  of  June,  and  told 
them  that,  when  he  got  the  "reserve"  on  the 
Bchoolhouse  contract  and  the  balances  due  on 
the  other  contracts,  he  would  settle  their 
bills.  In  November  a  warrant  was  drawn 
for  grading.  This  was  lodged  In  the  con- 
troller's office  for  counter  signature.  An  or- 
der for  Its  delivery  to  McManus  was  given 
him  by  the  department  of  education.  This 
McManus  refused  to  let  Watson  have,  un- 
less he  would  agree  to  pay  therefrom  all  the 
schoolbouse  bills.  This  plaintiff  refused  to 
do,  but  reiterated  his  Intention  of  carrying 
out  his  contract  to  pay  out  of  the  aggregate 
of  moneys  to  be  received  by  him  all  the  debts 
on  all  the  contracts.  During  a  part  of  the 
grading  work  he  had  been  paying  all  the 
bills,  and  he  wanted  reimbursement  from 
the  warrant  for  his  outlays  for  these  pay- 
ments for  work  done  on  the  grading.  Plain- 
tiff finally  agreed.  In  order  to  Induce  Mc- 
Manus to  give  him  the  order  for  the  warrant, 
that  he  would  pay  half  of  It  to  the  claims  on 
the  schoolbouse.  McManus  refused  to  do 
this,  and  thereafter  neither  he  nor  Mr.  Wat- 
son got  any  more  warrants  on  account  of 
grading  or  the  other  two  ccmtracts.  Tbe 
city  controller  had  the  Lincoln  avenue  war- 
rant, but  he  likewise  had  McManus'  assign- 
ment of  all  warrants  and  payments  coming 
due  to  him  to  Mr.  Watson.  The  city  control- 
ler could  not  pay  to  McManus  and  would  not 
pay.  to  plaintiff  until  the  order  for  the  war- 
rant Indorsed  by  McManus  was  turned  Into 
his  office. 

McManus  contends  that  Watson  should 
have  paid  every  debt  due  on  the  schoolbouse 
when  the  schoolbouse  was  finished.  Such, 
however,  was  not  Mr.  Watson's  agreement. 
It  is  plain  and  cannot  be  misunderstood  that 
Mr.  Watson  therein  agreed  that  "the  bills 
btated  to  be  due  for  materials  furnished  and 
wages  due  on  schoolbouse  at  Thirteenth  and 
Porter  streets  are  to  be  paid  out  of  final  war- 
rants and  reserve  for  tbe  completion  of  said 
schpdlhouse  and  the  Queen  Lane  coping  and 
the'  Lincoln  avenue  grading  contracts,  said 
warrants  to  be  paid  to  James  Y.  Watson  and 
he  to  furnish  money  from  them  to  Michael 
McManus  sufficient  for  the  above  specified 
purposes."  Mr.  Watson  testified  that  he  has 
always  stood  ready  and  willing,  and  Is  yet 
ready  and  willing,  to  carry  out  this  atrree- 
ment  McManus  testified  that  Watson  said 
he  would  not  carry  out  his  agreement  I  had 
the  witnesses  before  me.  I  heard  their  tes- 
timony. I  noted  their  bearing  and  I  have  no 
hesitancy  In  stating  that,  where  McManus 
contradicts  Watson,  I  give  entire  credence  to 
the  latter,  and  disbelieve  the  former.  1  there- 
fore have  no  heeltatlon  In  finding  that  at  the 


time  McManus  refused  to  let  Watson  have 
tbe  warrant  due  from  the  city  bis  refoaal 
was  unjustified,  and  Mr.  Watson  had  noth- 
ing to  indicate  an  intention  not  to  can?  out 
his  agreement  He  was  entitled  to  ttaat  war- 
rant  His  offer  to  pay  $5,000  therefrom  to 
the  credltoia  of  McManus  on  the  scboollioaee 
contract  was  more  than  his  agreement  requir- 
ed him  to  do.  Had  McManus  acceded  to  11; 
his  creditors  woold  have  received  that  $5,000 
and  subsequently  the  $3,300  "reserve"  on  the 
schoolbouse  conbract.  These  two  sums  woold 
have  nearly  paid  alt  that  was  owing.  Mc- 
Manus' lack  of  honesty  and  good  faith  in  the 
tnatter  is  shown  in  this:  That  be  snbsequent- 
ly  collected  the  reserve  on  the  sctaoolbonso 
contract  by  suit  against  tbe  city  and  put  it 
all  In  his  poiiket,  paying  not  a  cent  thereof 
to  bis  creditors  or  to  his  surety,  tmt  leaving 
the  trust  company  to  pay  all  the  school- 
bouse creditors.  Another  evidence  of  bis 
lack  of  honest  Intent  Is  tbe  fact  that,  at  the 
time  Mr.  Watson  agreed  to  take  the  warrant 
then  due  on  the  Lincoln  avenue  contract  and 
pay  therefrom  $5,000  to  the  creditors  on  the 
schoolbouse,  McManus  had  a  suit  pending  to 
collect  tbe  balance  due  on  the  grading  con- 
tract fr<Mn  tbe  city,  and  in  that  suit,  in  spite 
of  the  fact  that  the  contract  expressly  limited 
the  total  payments  to  him  to  $26,000,  he  was 
claiming  (and  bis  claim  has  been  sustained  by 
the  Suprane  Court)  a  very  much  larger  sum. 
The  fact  that  the  suit  was  pending,  or  that 
he  claimed  some  $15,000  more  than  the  war- 
rant, he  did  not  mention.  There  was  then,  I 
find,  no  Justification  in  fact  or  In  law  for  Mc- 
Manus' refusal  to  let  Mr.  Watson  have  the 
warrant.  The  real  reason  of  his  refusal  is 
apparent  from  the  testimony  in  the  grading 
wmtract  suit  Had  he  turned  over  the  order 
to  Mr.  Watson  for  the  warrant,  he  would 
have  bad  no  standing  to  claim  from  tbe  city 
a  sum  almost  three  times  tbe  face  of  tbe  war- 
rant He  could  not  let  go  the  order  for  the 
warrant  and  pursue  the  city  for  this  greatly 
larger  sum,  and  I  find  that  there  was  an  en- 
tire lack  of  good  faith  in  tbe  reasons  be 
had  then  advanced  and  now  advances  for  re- 
fusing to  let  Mr.  Watson  have  the  warrant 

Nor  upon  the  other  point  in  the  case  have 
I  any  greater  difficult  in  reaching  a  con- 
clusion adverse  to  Mr.  McManus'  contention. 
The  agreement  made  after  January  1,  1898, 
did  not  abrogate  tbe  power  of  attorney  and 
assignment  heretofore  given  by  McMantm 
to  Watson  and  lodged  with  the  d^  controller. 
We  then  have  this  condition:  About  April 
1,  1898,  McManus  owed  Watson  about  $20^ 
000.  To  complete  the  schoolbouse  contract, 
Watson  advanced  $7,350.  He  got  $20,941.50 
in  a  warrant  from  the  city.  He  repaid  liim- 
self  the  $7,350  and  paid  all  the  rest  to  the 
creditors  on  the  schoolbouse,  and  more  than 
$300  besides.  He  took  over  McManus'  quarry 
as  additional  collateral  security,  and  advanced 
money  to  run  the  quarry  and  to  complete  the 
three  contracts.    He  did  not  take  tbe  coo- 
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tracts  completely  ont  of  MeManns'  bands, 
and  there  was  not  an  assi^ment  of  tbe  con- 
tracts as  tbe  contracts  exhibit  an  assignment 
McManns'  control  over  them  was  not  onsted, 
nor  anything  done  by  tbe  plaintiff  except  to 
finance  tbe  Jobs  and  pnt  a  man  in  whom  he 
had  confidence,  an  employfi  of  McManns, 
In  the  position  of  superintendent  and  pay- 
master. McManns'  direction  and  control  of 
tbe  grading  contract  Is  particularly  referred 
.to  in  tbe  testimony  of  tbe  superintendent,  and 
it  nndonbtedly  led  to  a  loss  by  reason  of 
breaking  a  bargain  William  M.  Watson  had 
made,  and  insisting  upon  qnany  refuse  be- 
ing hanled  from  the  quarry  to  Lincoln  ave-° 
nue  to  "fill"  with.  Mr.  Watson's  grandson, 
the  said  William  M.  Watson,  who  had  been 
heretofore  in  McManns'  employ,  continued  in 
his  employ  after  the  arrasgement  was  made 
that  Watson  sbonld  advance  money  in  ex- 
cess of  $20,000;  and,  while  he  became  Mr. 
Watson's  representative  In  seeing  that  mon- 
eys Mr.  Watson  advanced  sbonld  oe  expended 
npon  tbe  thiec'  contracts  and  not  otherwise, 
neither  be  nor  Mr.  Watson  became  McManns' 
assignee  as  concerns  tbe  three  contracts. 
But  as  a  matter  of  law  I  hold  that  McHanus 
cannot.  In  tbe  proceeding  before  me,  avail 
himself  of  tbe  fact  that  be  assigned  to  Mr. 
Wataon,  if  what  be  did  amounted  in  law  to 
an  assignment  Tbe  city  might  take  advan- 
tage thereof,  but  McManns  cannot.  Ctbere  Is 
no  moral  right  in  McManus  to  have  any  of 
tbe  payments  due  by  tbe  city  on  any  of  tbe 
contracts.  He  has  by  suit  collected  tbe  re-° 
serve  on  tbe  scboolhouse  contract  and  ap- 
plied it  to  bis  own  uses.  Whether  be  has 
collected  the  balance  on  tbe  two  contracts  at 
Queen  Lane  reservoir  did  not  appear  In  evi- 
dence. He  testified,  though,  that  at  tbe  time 
tbe  snit  on  the  Lincoln  avenue  contract  was 
pending  be  had  16  suits  against  tbe  city,  and 
they  may  have  been  included  in  that  number. 
Now  we  have  the  balance  due  on  the  Lin- 
coln avenue  grading  contract  Jadlclally  as- 
certained. Mr.  Watson  asks  that  It  be  paid 
to  him.  He  shows  that  the  power  of  attor- 
ney and  assignment  of  January  1st  assigns  to 
him  all  McManns'  right,  title.  Interest  claim, 
and  demand  "in  and  to  all  moneys.  Mils, 
warrants,  and  payments  of  any  kind  whatso- 
ever, which  now  are  or  hereafter  shall  be  re- 
ceivable, payable  or  due"  to  McManus  "from 
the  city  of  Philadelphia  on  account  of  or  by 
reason  of  any  contract  or  contracts"  which 
he,  McManns,  then  had,  "or  may  hereafter 
have  with  the  city  of  Philadelphia,"  and  Mr. 
V^atson  Is  constituted  McManus'  attorney  to 
collect  and  receive  tbe  same. 

Findings  of  Law. 

McManns  met  Watson  In  the  law  depart- 
ment of  this  dty  in  1899.  At  that  time  he 
had  the  suit  pending  against  the  city  to  re- 
cover the  amount  he'  claimed  to  be  due  blib 
on  tbe  Lincoln  avenue  grading  contract  Tbat 
rait  has  resulted  in  his  favor.  211  Pa.  894, 
60  AtL  1001.    McManns  now  contends  that 


Watson  cannot  have  tbe  relief  sought  by  the 
bill  filed  In  this  case,  because  mider  Lock- 
hardt  v.  City,  be  could  have  brought  salt 
against  the  city  at  law  to  recover  the  balance 
due  under  tbe  contract  Tbe  question  is 
somewhat  complicated.  MeManns  bas  re- 
covered upon  the  contract  "reformed."  In 
the  Supreme  Court  opinion  Mr.  Justice  Brown 
says :  "This  being  so,  the  plaintiff  stands  on 
a  written  contract  with  tbe  dty,  not  to  be 
altered,  varied,  or  departed  from,  but  to  put 
It  mildly,  to  be  reformed  for  a  mistake. 
Though  contracts  with  tbe  city  of  Pblla4^- 
pbla  must  be  In  writing,  they  are  subject  to 
reformation  for  fraud,  accident,  or  mistake." 
It  Is  to  secure  tbe  payment  due  on  this  re- 
formed contract  that  the  plaintiff  has  sought 
tbe  aid  of  a  court  of  eaoity.  I  oannot  see 
bow  Watson  could  have  collected  by  suit,  at 
law  after  McManus  had  proceeded  to  have 
tbe  contract  reformed.  Surely  tbe  dty  could 
not  have  been  subjected  to  McManus'  suit 
wherein  be  sought  to  reform  tbe  contract  and 
to  Watson's  suit  (McManus  to  bis  use)  on  the 
contract  Watson  never  possessed  any  right 
to  reform  tbe  contract  He  advanced  moneys 
to  do  tbe  work,  and  to  secure  repayment  Is 
entitled  to  collect  any  payments  due  Mc- 
Manus, but  he  never  bad  any  standing  in 
law  to  collect  what  bas  been,  by  the  judg- 
ment of  tbe  Supreme  C!ourt  given  to  Mc- 
Manus. I  therefore  find  against  the  defend- 
ant on  this  point' 

Tbe  second  point  tbat  Watson  cannot  re- 
cover because  the  contract  between  McManus 
and  tbe  city  prevented  an  asslglunent  of  it 
I  find  against  tbe  defendant  There  was  In 
law  no  assignment  of  the  contract  and.  If 
there  had  been,  It  was  a  matter  of  which  tbe 
city  might  complain,  but  not  McManus.  Tbe 
city  submits  Itself  to  tbe  decree  of  tbe  court 
and  is  willing  to  pay  whoever  la  determined 
to  be  entitled  to  tbe  sum  it  owes. 

On  tbe  third  point  that  tbe  new  agreement 
made  after  January  1, 1898,  took  away  Wat- 
son's rights  under  the  assignment  and  power 
of  attorney  of  January  1,  1888,  I  find  against 
tbe  defendant  Tbe  new  agreement  did  not 
affect  Mr.  Watson's  rights  under  the  power 
of  attorney, 

Tbe  plaintiff  has  been  guilty  of  no  laches. 
As  soon  as  be  learned  that  McManus'  suit 
was  pending,  be  brought  bis  action  to  pre- 
vent tbe  city  paying  to  McManus. 

Tbe  court  entered  a  decree  as  follows: 
"Tbat  an  Injunction  Issue  restraining  the  de- 
fendant Michael  McManus.  from  collecting, 
or  assigning,  the  judgment  of  $29,215.19,  en- 
tered in  the  suit  of  said  Michael  McManus  T. 
City  of  Philadelphia,  in  tbe  court  of  common 
pleas.  No.  1,  of  December  term,  1898,  No.  647, 
or  taking  any  further  steps  in  said  suit  until 
a  final  decree  be  entered  upon  tbe  cross-bill 
filed  in  the  suit  of  James  V.  Watson  v.  Mt- 
chael  McManus,  In  the  court  of  common  pleas, 
No.  4,  of  June  term,  1899,  No.  406,  and  en- 
joining tbe  city  of  Philadelphia  from  paying 
,  tbe  amount  of  said  Judgment  until  tbe  fur- 
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ther  order  of  tbls  court  That  upon  final  de- 
termination of  the  said  suit  upon  the  cross- 
bill of  James  V.  Watson  ▼.  Michael  McManus, 
In  the  court  of  common  pleas,  No.  4,  of  June 
term,  1809,  No.  40U,  the  parties  hereto  have 
leave  to  apply  to  this  court  for  further  order 
In  the  premises." 

Argued  beiore  MITCHEUi,  G.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
and  ELKIN,  JJ. 

F.  B.  Bracken,  for  appellants.  John  G. 
Johnson  and  George  B.  Van  Dusen,  for  ap- 
pellee. 

PBR  CURIAM.  This  is  In  substance  a  bill 
of  interpleader  to  determine  the  proi>er  party 
entitled  to  be  paid  a  sum  of  money  due  by 
the  city  of  Philadelphia  on  a  contract  of  the 
dty  with  the  appellant  and  assigned  by  ap- 
pellant to  plaintiff.  The  learned  Judge  be- 
low found  all  the  facts  in  favor  of  the  plain- 
tiff, and  the  only  questions  }n  the  case  are 
well  disposed  of  in  the  finding  of  law  by  him. 

Decree  affirmed. 


(an  Pa.  52) 

6IRARD  TRUST  CO.  v.  AVONMORE  LAND 
&  IMPROVEMENT  CO.  et  al. 

(Supreme    Court   of   Pennsylvania.      April   27, 
1908.) 

1.  COBFOBATIONB  —  MOBTOAOKS — FOBECLOSUBE 

— Bux  IN  Equity. 

A  deed  of  trust  by  a  domestic  corporation 
authorized  the  trustee  to  foreclose  on  the   re- 

auest  of  a  majority  of  the  bondholders.  Held 
iat,  on  such  request,  the  trustee  could  file  a 
bill  to  foreclose,  and  was  not  restricted  to  a 
scire  facias  at  law. 

2.  Same. 

A  court  of  equity  has  Jurisdiction  of  a 
bill  by  a  trustee  of  a  Pennsylvania  corporation 
to  foreclose  a  trust  deed  at  the  request  of  a 
majority  of  the  bondholders  under  its  general 
Chancery  powers,  and  under  Act  May  4,  1803 
(P.  L.  29),  giving  courts  of  chancery  jurisdic- 
tion of  litigation  Detween  creditors  of  domestic 
corporations  and  sach  corporations. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  Girard  Trust  Company  against 
the  Avonmore  Land  &  Improvement  Company 
and  the  Alcanla  Company.  From  a  decree 
for  plaintiff,  the  Alcanla  Company  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Wiltbank, 
J.,  of  the  lower  court : 

"The  questions  discussed  relate  to  the 
Jurisdiction  of  this  court  of  a  bill  filed  by  a 
corporation,  in  obedience  to  the  demand  of 
creditors  for  the  foreclosure  of  two  mort- 
gages to  secure  the  bonds  of  another  corpora- 
tion, and  for  an  accounting  of  the  proceeds 
among  bondholders  and  other  creditors,  the 
pledged  land  to  pass  free  of  lien.  The  equity 
trial  Judge  admitted  to  Intervene  a  third  cor- 
poration having  an  equitable  lien  upon  the 
pledged  land  later  In  its  creation  than  the 
first  mortgage  of  the  plaintiff,  but  earlier 
tban  tb£  second.    It  Is  this  third  corpora- 


tion that  raises  the  question  of  Jurisdiction 
on  demurrer  to  the  bill.  The  plaintiff,  the 
Girard  Trust  Company,  and  the  defendant, 
the  Avonmore  Land  &  Improvement  Company, 
are  in  accord  as  to  the  right  of  the  plaintiff 
as  trustee  for  bondholders  to  obtain  a  decree. 
The  required  number  of  bondholders  have 
directed  the  plaintiff  to  foreclose.  They  were 
expressly  empowered  to  do  this  by  the  terms 
of  the  mortgages.  The  intervening  corpora- 
tion, known  as  the  Alcania  Company,  does 
not  dispute  the  right  of  the  Girard  Trust 
Company  to  proceed  for  failure  of  perform- 
ance of  the  covenants  for  payment  It  admits 
the  failure,  but  it  contends  that  the  remedy 
Is  by  scire  facias  at  law,  and  that  as  no  Juris- 
diction to  foreclose  in  equity  has  been  created 
in  Pennsylvania,  the  necessity  for  an  account 
which  it  cannot  dispute.  Is  not  sufficient  to 
bold  the  bill.  The  covenant  of  the  mortga- 
gor that  the  mortgagee  may  sell  on  default 
is  not  relied  on  as  a  bar  to  the  decree,  but 
Its  relation  to  the  subject  will  later  be  brlefiy 
adverted  to.  The  lien  of  the  Alcania  Com- 
pany involves  a  complication  which  would 
bring  It  into  an  accounting  with  the  bond- 
holders and  the  Alcania  Company  were  the 
property  to  realize  in  money  beyond  a  certain 
limit 

"The  first  mortgage  of  the  Avonmore  Land 
ft  Improvement  Company  was  executed  and 
delivered  on  January  23,  1891.  The  second 
mortgage  was  executed  and  delivered  on 
June  2,  1900.  At  a  time  between  these  dates, 
on  August  28,  1898,  one  Hllyard.  and  one 
Wylle  entered  into  a  contract  with  the  Avon- 
more  Land  ft  Improvement  Company  by 
which  they  and  their  assigns  obtained  from 
the  company  a  lease  of  a  part  of  the  tract 
mortgaged  to  the  plaintiff,  comprising  10 
acres,  for  the  purpose  of  erecting  a  two- 
mill  plant  thereon  for  the  manufacture  of 
tin,  etc..  They  secured  the  right  to  purchase 
the  tract  thus  let  upon  certain  terms,  and  be- 
came entitled  to  the  sum  of  ^1,000  as  a 
bonus  or  reward  for  Improvements  erected 
aiding  the  development  and  availability  of 
the  entire  tract  Their  estate  and  rights 
passed  from  them  by  due  assignment  to  the 
Alcania  Company,  and  that  company  Improv- 
ed the  land  according  to  the  contract  and 
thus  acquired  the  title  to  the  bonus  stipu- 
lated to  be  paid  by  the  Avonmore  Company 
at  certain  stages  of  the  development  of  the 
property.  A  part  of  this  bonus  has  l>een 
paid.  The  lien  on  the  entire  tract  mortgaged 
to  the  Girard  Trust  Company  was  created 
at  the  time,  and  still  subsists  in  favor  of  the 
Alcania  Company,  as  appears  by  the  contract 
and  deeds  between  the  parties.  It  was  upon 
a  demonstration  of  these  circumstances  in 
its  petition  to  Mervene  that  the  trial  Judge 
permitted  the  Alcania  Company  to  appear 
and  argue  its  demurrer  to  the  Jurisdiction. 
To  support  their  contention,  counsel  for  the 
Alcania  Company  cite  the  case  of  Ashhurst 
V.  Montour  Iron  Co.,  85  Pa.  30,  and  with  confl- 
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dence  rely  npon  It  as  conclusive  In  their 
favor.  In  that  case  John  Ashhurst  and  Ed- 
win M.  Lewis  filed  a  hill  for  the  foreclosure 
of  a  mortgage  delivered  to  them  by  the  Mem- 
tour  Iron  Company  to  secure  Its  iKinds,  aver* 
ring  that  there  had  been  a  breach  of  cove- 
nant of  the  mortgagor,  a  pecuniary  default, 
and  consequently  a  resulting  right  and  duty 
in  the  plaintiff  to  foreclose.  I  have  examin- 
ed the  pleadings  and  briefs  as  among  the 
records  of  the  nisi  prius.  The  bill  averred 
that  a  trust  had  been  created  by  the  defend- 
ant In  and  by  an  Indenture  of  mortgage  which 
was  exhibited,  and  that  the  plaintiffs  sur- 
vived Isaac  R.  Davles,  who  had  been  ap- 
pointed with  them,  and  prayed  for  a  deccee 
of  sale  in  their  behalf  as  mortgagees.  The 
bill  appears  to  have  been  taken  pro  confesso. 
The  case  was  referred  to  Joel  Jones,  'Eeq.,  as 
master,  and  his  report  ascertained  the  entire 
indebtedness  on  the  bonds  issued  by  the  com- 
pany and  the  Interest  due  up  to  the  date  of 
the  filing  thereof.  A  decree  was  entered  ap- 
proving the  report  of  the  master,  and  fur- 
ther specifically  finding  what  moneys  were 
due  for  principal  and  interest  in  the-  prem- 
ises, and  ordering  a  sale  of  the  lands  of  John 
Ashhurst  and  Edwin  M.  Lewis,  surviving 
trustees,  subject  to  a  certain  Hen  or  liens 
therein  described,  and  free,  clear,  and  dis- 
charged of  all  other  liens. 

"The  error  assigned  in  the  Supreme  Court 
was  the  decree  in  favor  of  the  mortgagee  en- 
tered without  authority  in  the  Judge  to  take 
cognizance  of  an  obligation  created  and  en- 
forceable at  law.  It  was  argued  that  the 
nisi  prlus  sitting  In  equity  had  not  Jurisdic- 
tion. The  Supreme  Court  adjudged  tliat  the 
nisi  prlus  had  not  Jurisdiction  of  the  cause. 
The  parties  were  found  upon  the  proofs  to 
be  individuals,  debtor  and  creditor,  sustain- 
ing no  fiduciary  relation,  but,  on  the  contrary, 
bound  by  a  legal  obligation  recognized  and 
enforced  at  law  as  one  of  the  most  familiar 
and  extended  subjects  of  its  daily  administra- 
tlOD.  The  controlling  circumstance  was  that 
tbe  defendant  owed  money  on  its  bonds. 
True  it  was  that  in  order  to  facilitate  the 
raising  of  the  loan  and  assure  repayment, 
and  thus  to  sustain  and  perhaps  strengthen 
Its  credit,  it  had  conveyed  to  the  plaintiff 
property  as  security.  This  property  so  far  as 
tbe  defendant  or  mortgagor  was  concerned 
was  held  by  tbe  plaintiff  or  mortgagee  In  his 
own  right  at  law  to  the  use  of  a  body  of  cred- 
itors and  Indirectly  to  that  of  tbe  corpora- 
tion debtor.  The  terms  of  the  mortgage 
stipulated  for  the  sale  of  the  pledged  prop- 
erty upon  the  breach  of  Its  obligation  by  the 
debtor.  But  the  process  intended  and  di< 
rected  in  the  Instrument  was  at  law  under 
tbe  statutes  providing  a  writ  of  scire  facias. 
No  risk  wag  shown  to  be  apprehended  as  to 
tbe  distribution  of  the  fund.  The  creditors 
were,  therefore,  neither  plaintiffs  nor  de- 
fendants. Upon  default  the  mortgagee  be- 
came responsible  to  them,  and  we  must  there* 


fore  recognize  a  trust  primarily  In  their  be- 
half;  but,  80  far  as  any  action  at  law  was 
involved,  the  mortgagee  was  the  creditor  of 
the  mortgagor,  and  as  endx  had  ample  rem- 
edy. He  was  the  legal  plaintiff,  and  the  use 
plaintiffs  were  not  in  view.  It  Is  true  that 
had  there  ensued  a  failure  of  the  mortgagee 
to  account  for  the  proceeds  of  the  sale  he 
would  have  stood  answerable  to  the  mort- 
gagor, and  in  this  sense  would  have  incur- 
red tbe  responsibility  of  a  trustee  in  respect 
of  his  ultimate  liability,  provided  an  action 
at  law,  for  money  had  and  received  or  tbe 
like,  aiveared  Inadequate.  But  this  coo- 
tingency  was  remote,  and  could  not  be  re- 
garded as  a  feature  of  any  significance  at 
the  time  the  bill  was  filed. 

"It  Is  clear  that  In  Ashhurst  v.  Montour 
Iron  Co.  the  appellant  and  appellee  appeared . 
In  the  character  of  mortgagor  and  mortgagee 
last  described.  There  was  nothing  to  show 
that  the  mortgagee  as  trustee  for  bondholders 
up<m  proper  case  shown  desired  the  aid  of 
tbe  court  In  the  execution  of  the  primary 
trust  He  sued  as  mortgagee  without  regard 
to  his  liability  to  account  over,  and  be  ex- 
cluded the  cestuls  que  trustent.  The  Judg- 
ment in  Ashhurst  v.  Montour  Iron  Co.,  and 
in  the  later  cases  referring  thereto,  laid  stress 
iqwn  the  distinction  between  an  application 
for  equitable  relief  on  the  part  of  a  mort- 
gagee against  a  mortgagor,  each  merely  that 
and  nothing  more,  and  the  applicatl<»  of  a 
trustee  or  of  cestuls  que  trustent  specifically 
in  that  character  to  a  court  of  chancery  for 
relief.  The  statutes  and  decisions  make  It 
evident  that  we  tiave  jurisdiction  generally 
in  equity  where  relief  is  sought  as  between 
parties  to  a  trust,  to  wit,  the  trustee  and  the 
cestuls  <[ue  trustent;  and,  further,  that  In 
cases  of  accounting,  where  the  adjustment  of 
claims  and  equities  must  Involve  a  nicer  con- 
sideration and  more  Intricate  process  than 
is  usually  within  the  capacity  of  a  Jury,  a 
chancellor  will  proceed  without  hesitation. 
Tbe  expressions  of  the  Supreme  Court  in- 
dicating the  distinction  are  numerous,  and  on 
the  subject  of  accounting  they  are  unvarying. 
Mortgagor  and  mortgagee  are  debtor  and 
creditor  at  law  dealing  with  a  pledge  as  an 
Incident  of  a  contract  of  loan  on  which  the 
remedy  at  law  Is  ample.  'But,'  said  the  Su- 
preme Court  in  grouping  the  statutes  confer- 
ring Jurisdiction,  'control  of  trustees  or  trust 
property  and  of  trustees'  accounts  is  ex- 
pressly conferred.'  Ashhurst  v.  Montour  Iron 
Co.,  35  Pa.  30. 

"In  the  case  at  bar  the  Alcania  Company 
attempts  to  confine  the  contest  to  the  Girard 
Trust  Oompauy  and  the  Avonmore  Land  A 
Improvement  Company,  without  regard  to 
the  constituents  of  tbe  Girard  Trust  Com- 
pany; but  this  is  neglecting  the  controlling 
circumstances  of  the  litigation,  and  that 
which  distinguishes  it  from  the  case  first  ex- 
amined, to  wit,  the  insistence  on  the  part  of 
the  bondholders  acting  through  a  stipulated 
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majority  that  the  mortgagee  as  trustee  pro- 
ceeded to  realize  upon  the  property  pledged. 
The  use  plaintUTs  are  the  actors.  Their  de- 
mand has  heen  formulated  and  presented  un- 
der the  terms  of  the  mortgage,  and  has  been 
found  Just  and  proper  by  the  mortgagor  or 
debtor.  The  default  Is  admitted,  and  a  sale 
of  the  property  is  assented  to.  The  object  of 
the  trustee  in  this  situation  is  to  perform  its 
duty  most  efficiently  in  the  interest  of  all 
concerned,  and  to  this  end  to  make  a  sale  of 
the  land  discharged  of  incumbrances  and  free 
from  imperfections  of  title  and  also  to  ap- 
propriate the  proceeds  upon  due  accounting 
according  to  the  rights  of  the  creditors  and 
the  debtor.  It  is  conceded  in  behalf  of  the 
Alcania  Company  that  we  would  have  had 
Jurisdiction  had  the  bondholders  demanded 
action  on  the  part  of  the  Olrard  Trust  Com- 
pany and  that  company  had  refused.  In  such 
case,  it  was  argued,  the  litigation  would  have 
been  between  the  Avonmore  liand  &  Improye- 
ment  Company  and  Its  creditors  with  a  legal 
title  outstanding  In  the  representative  of 
both.  It  was  agreed  that  Jurisdiction  would 
have  attached  had  the  Glrard  Trust  Company 
peremptorily  declined  to  proceed,  because 
then  the  bondholders  would  have  become  en- 
titled to  have  the  trust  executed  for  them, 
and  this  right  a  chancellor  would  have  en^ 
forced  at, their  Instance.  Were  we  not  to  re- 
gard the  bondholders  as  parties  primarily  in- 
terested here,  or,  in  other  words,  as  the 
actors,  we  yet  could  not  pronounce  the  trustee 
bound  to  incur  the  risk  of  even  a  formal 
breach  of  its  covenants  as  a  meritorious  act 
creating  an  equity  in  Its  own  behalf;  nor 
could  we  look  to  Its  assent  or  dissent  as  the 
test  of  our  Jurisdiction.  The  power  of  sale 
granted  the  Glrard  Trupt  Company  Is  not  a 
bar  to  this  proceeding.  Under  the  earlier 
cases  in  England  the  conclusion  would  have 
been  otherwise.  It  was  first  held  by  the 
chancellor  that  there  was  no  right  to  fore- 
close where  there  was  such  iiower  of  sale. 
2  Spence's  Equity  Jurisprudence,  676 ;  Samp- 
son V.  Fattlson,  1  Hare,  533 ;  Down  v.  Morris, 
8  Hare,  394.  But  it  has  been  decided  In  this 
country,  as  well  as  In  England,  that  the  in- 
sertion of  a  power  of  sale  in  a  mortgage 
does  not  supersede  the  remedy  of  a  fore- 
closure bill.  Olark  t.  Jones,  93  Tenn.  639, 
27  8.  W.  1009,  42  Am.  St  Rep.  931.  The  mod- 
ification of  the  law  of  England  was  created 
by  the  16  &  16  Vic.  c.  86. 

"We,  therefore,  conclude  that  we  have  Ju- 
risdiction, on  the  ground  that  the  trustee  has 
been  constrained  by  the  action  of  the  cestuis 
que  trustent  to  proceed  to  foreclose  the  mort- 
gage, and  that  this  constraint  may  be  re- 
garded In  one  aspect  as  adverse  to  the  trus- 
tee, who,  therefore,  is  entitled  to  the  protec- 
tion of  the  chancellor  as  he  enters  upon  the 
performance  of  his  duty,  and  further  to  this 
end  entitled  to  secure  a  decree  that  the  pur- 
chasers of  the  land  take  a  clear  title.  Indeed, 
the  action  of  the  Alcania  Company  shows  the 


expediency  of  a  decree  pursuant  to  the  prayer 
of  the  bill,  because  it  has  brought  itself  be- 
fore us  as  a  creditor  claiming  the  right  to 
obstruct  the  course  of  collection  In  behalf  of 
other  creditors.  It  thus  gives  color  to  the 
indication  that  had  the  case  proceeded  be- 
yond the  d^urrer  the  Alcania  Company 
would  hsve  regarded  itself  as  in  position  as 
defendant  to  interpose  obstacles  to  a  sale 
by  way  of  securing  a  recognitioia  of  Its  equi- 
table right  and  some  recompense  for  its 
later  accommodating  itself  to  the  course 
which  the  bondholders  believed  to  be  for 
their  best  interest  This  discloses  a  threat- 
ened contest  between  creditors  of  a  corpora- 
tion. Unless  the  Olrard  Trust  Company  by- 
advertising  a  sale  discliarglng  liens  can  make 
title  to  purchasers  without  putting  them  to 
the  risk  at  some  stage  of  such  contest  a  no- 
tice of  the  Alcania  Company  published  at  a 
sale  might  deter  buyers  and  inequitably  prej- 
udice the  bondholders  by  a  falling  off  in  the 
bids.  Our  authority  is  adequate  upon  the 
principles  herein  cited.  But  besides  this, 
we  have  the  warrant  of  the  act  of  May  4, 
1893  (P.  L.  29),  which  provides  that  the  sev- 
eral courts  of  common  pleas  having  the  pow- 
ers of  a  court  of  chancery  shall  have  juris- 
diction of  all  litigations  and  disputes  be- 
tween stockholders,  and  parties  claiming  to 
be  stockholders,  and  between  creditors  and 
stockholders,  and  creditors  and  the  corpora- 
tion, of  all  corporations  within  the  state. 

"The  exception  to  the  finding  of  the  trial 
judge  is  dismissed,  and  the  demurrer  of  the 
Alcania  Company  is  overruled.  The  prayer 
of  the  bill  is  granted." 

Argued  before  MITOHBLL,  O.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

David  Wallerstein,  Francis  Fisher  Kane, 
and  Arthur  O.  Fording,  for  appellant  John 
Hampton  Barnes,  for  appellee. 

PER  CURIAM.  Tlie  decree  is  affirmed  <m 
the  opinion  of  the  learned  court  below. 


(220  Pa.  638) 

POWELL  V.  PHILADELPHIA  &  R.  RT.  CO. 

(Supreme  Court  of   Pennsylvania.     April   20, 
1008.) 

1.  Garbiebs  —  "Passsroebs"  —  Whxr  Bxi.a- 
non  Exists. 

The  relation  of  passenger  and  carrier  be- 
gins when  one  intending  to  become  a  passenger 
enters  on  the  carrier's  premises,  and  continues 
until  the  passenger  knows  of  tiis  arrival  at  the 
place  of  destination,  and  has  a  reasonable  time 
to  alight  and  leave  the  premises. 

[Ed.  Note.— For  cases  in  point,  tee  Cent  Dig. 
vol.  9,  Carriers,  H  9S4-89S. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5218-6227 ;   vol.  8,  p.  774&] 

2.  Sams. 

Where  a  passenger  alights  from  a  train, 
crosses  the  track  to  a  station  on  the  other  side 
to  meet  a  friend  waiting  for  her,  and  in  so  do- 
ing crosses  a  highway,  uie  does  not  cease  to  be 
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a  passenger  becauM  she  had  paaaed  OTer  such 
highway. 

IKd.  Note.— For  cases  in  point,  see  Cent.  Dijt. 
vol.  9,  Carriers,  {{  984^-993.] 

8.  Same— Use  of  Station. 

Where  a  passenger  after  alighting  from  a 
train  enters  the  station  to  wait  for  a  friend,  she 
is  entitled  to  nse  the  station  for  a  reasonable 
time. 
4.  Same. 

Where  a  passenger,  after  alighting  from  a 
train,  enters  toe  station  to  wait  for  a  friend, 
and,  after  leaving  the  station,  is  compelled  to 
walk  along  a  dark  path  very  close  to  the  track, 
and  is  injured  by  a  passing  train,  she  may  re- 
cover If  she  used  reasonable  care  to  avoid  in- 
jury. 

Appeal  from  Court  of  Common  Pleas,  Bncks 
County. 

Action  by  Elizabeth  H.  Powell  against  tb» 
Philadelphia  &  Reading  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

On  a  rule  for  a  new  trial,  the  court  filed 
an  opinion  In  which  the  facts  were  stated  to 
be  as  follows:  At  about  6:40  o'clock  on  the 
evening  of  November  29,  1905,  the  plaintiff, 
Elizabeth  H.  Powell,  accompanied  by  her 
friend,  Miss  Gaunt  (now  Mrs.  Engle),  arrived 
at  Langhome  station  on  a  train  from  Phila- 
delphia. They  both  alighted  In  safety  on  the 
temporary  cinder  walk  or  platform  on  the 
soutb  side  of  the  railroad,  then  operated  as  a 
donble-track  road,  running  at  that  point  from 
west  to  east  from  Philadelphia  to  New  York 
City.  They  were  on  their  way  to  visit  at  the 
house  of  Edward  Palmer,  who  lived  at  Lang- 
borne,  north  of  the  railroad,  and  who  was  to 
meet  them  at  the  station  with  a  carriage. 
The  passenger  station  house  was  on  the  north 
Bide  of  the  railroad.  It  had  been  located  for 
many  years  at  the  foot  of  Station  avenue,  a 
street  running  in  a  northerly  direction  to 
Langborne  borough.  About  tbree  weeks  prior 
to  this  date  the  station  had  been  moved  about 
125  feet  to  the  east  towards  Bellevue  ave- 
nne,  the  main  street  crossing  the  railroad  at 
about  right  angles,  and  running  In  a  norther- 
ly direction  Into  Langhome  borough.  On  the 
north  side  of  the  railroad  the  Langhome 
and  Bristol  street  railway  ran  from  Beiievue 
avenue  In  a  westerly  direction  along  or  near 
tiie  defendant's  land,  and  parallel  with  Its 
tracks,  for  several  squares  to  the  west  of  the 
passenger  station,  where  It  crosses  the  rail- 
road tracks  to  the  south  by  an  overhead 
bridge.  The  street  railway  stopped  its  cars 
at  the  foot  of  Station  avenue,  opposite  the 
railroad  station,  to  let  off  and  take  on  pas- 
sengers. The  street  railway  maintained  a 
email  platform  at  this  place  for  the  accommo- 
dation of  its  passengers,  but  no  waiting  room. 
Street  car  passengers  intending  to  take  the 
railroad  trains  used  the  railroad's  walthig 
rooms  until  the, departure  of  their  trains,  and 
railroad  passengers  who  desired  to  reach  their 
destination  by  means  of  the  street  railway 
likewise  used  and  remained  in  the  defend- 
ant company's  waiting  rooms  until  the  arriv- 
al of  the  next  street  car.   There  was  no  agree- 


m«at  between  the  defendant  company  and  the 
street  railway  as  to  such  use.  The  TAitlng 
rooms  were  so  used  by  the  passengers  of  both 
companies  for  the  purposes  aforesaid  by  the 
permission  of  the  defendant  conytany,  at  least 
it  does  not  appear  tliat  any  objection  was 
made  by  the  defendant  company  to  such  use 
since  the  street  railway  was  in  operation, 
about  10  years.  As  said  before,  Miss  Powell 
and  her  friend,  Misa  Gaunt,  alighted  on  the 
platform  in  safety.  It  was  a  dark,  rainy, 
stormy  night  There  was  no  shelter  for  pas- 
sengers on  the  south  platform  except  a  small 
open  shed.  Miss  Powell  had  been  at  Lang- 
home several  times  before  and  had  used  the 
waiting  rooms,  but  she  bad  not  been  at  Lang- 
home since  the  passenger  station  had  been 
moved.  Miss  Gaunt  had  been  a  frequent  visi- 
tor at  Langhome,  and  was  well  acquainted 
with  the  use  of  the  waiting  rooms,  but  bad 
not  been  there  since  the  station  had  been  re- 
moved.. They  could  not  reach  Mr.  Palmer, 
who  lived  north  of  the  railroad,  without 
crossing  the  trades.  They  could  not  cross 
from  the  point  where  they  were  on  the  plat- 
form to  the  waiting  rooms  on  the  north  side 
because  of  an  iron  picket  fence  between  the 
east  and  west  bound  tracks,  extending  from 
a  point  west  of  the  station  to  the  line  of 
Bellevue  avenue,  a  public  street  crossing; 
the  gates  in  front  of  the  station  being  closed. 
They  walked  on  the  cinder  walk  to  Bellevue 
avenue  over  the  public  street  crossing  to  the 
north  side  of  the  railroad,  at  the  end  of  the 
cinder  walk,  which  led  to  the  station  and 
waiting  rooms,  about  190  feet  west  of  Belle- 
vue avenue.  At  this  point  they  were  as  near 
to  the  street  car  line  as  they  were  at  the 
station  waiting  rooms.  They  could  have  pro- 
ceeded directly  to  Mr.  Palmer's  by  the  pub- 
lic streets,  or  ttiey  could  have  gone  to  the 
public  licensed  hotel  opposite  the  street  to 
wait  for  a  car.  They,  however,  did  not  do  so. 
They  took  the  newly  laid  cinder  walk  or 
platform  to  the  railroad  station.  They  enter- 
ed the  waiting  room  and  at  once  passed 
through  It  to  the  back  door  to  see  whether 
Mr.  Palmer  was  there  with  a  carriage.  It 
was  through  the  back  door  that  passengers 
usually  took  their  carriages  before  the  sta- 
tion was  moved.  They  found  the  door  was 
locked.  They  looked  through  the  windows, 
and  found  Mr.  Palmer  was  not  there.  They 
then  went  to  the  booth  and  telephoned  to 
Mr.  Palmer  to  know  what  to  do.  He  told 
them  to  sit  down  and  wait  In  a  short  time 
Mr.  Palmer  arrived  to  take  them  home  hi 
the  street  car.  Their  purpose  of  using  the 
waiting  room  was  to  meet  Mr.  Palmer  hi 
the  first  place,  and  afterwards  to  await  his 
arrival  to  take  them  home,  and  to  secure  shel- 
ter from  the  storm  in  the  meantime.  They 
then  waited  for  the  arrival  of  the  next  car 
which  was  due  at  7:40.  On  the  arrival  of  the 
street  car  Mr.  Palmer,  the  plaintiff,  and  Miss 
Gaunt,  with  a  number  of  others,  were  wait- 
ing there  for  the  same  purpose.     They  all 
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passed  down  a  little  bridge  from  the  elevat- 
ed temporary  platform  In  front  of  the  wait- 
ing room  to  the  temporary  cinder  walk  laid 
along  the  tracks  where  the  old  platform  had 
been  taken  up  the  day  before.  It  was  while 
they  were  passing  along  this  waUc  to  meet 
the  street  car  that  Miss  Powell  was  stnick 
by  a  passing  express  train  from  the  east  and 
was  injured.  During  this  period  the  waiting 
rooms  were  ot)en  for  the  use  'of  the  defend- 
ant's passengers.  Miss  PoweU  held  a  return 
ticket  to  Philadelphia. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  ELKIN,  and 
STEWART,  JJ. 

Wm.  C.  Ryan  and  Henry  D.  Paxson,  for 
appellant.  Henry  A.  James  and  Howard 
Cooper  Johnson,  for  appellee. 

ELKIN,  J.  After  careful  consideration, 
we  have  concluded  that  the  first  assignment 
of  error  must  be  sustained.  Whether  the 
plaintiff  remained  In  the  waiting  room  for 
an  unreasonable  length  of  time  so  as  to  be- 
come a  loiterer  or  mere  licensee  was,  under 
the  circumstances  of  this  case,  a  question  of 
fact,  to  be  determined  by  the  Jury.  The 
learned  trial  judge  In  his  opinion  overruling 
the  motion  for  a  new  trial,  and  for  judg- 
ment non  obstante  veredicto  states  that  this 
was  a  question  for  the  jury  and  that  It  was 
so  submitted,  but  upon  an  examination  of  the 
charge  it  is  clear  that  this  question  was  not 
submitted  to  the  Jury  with  instructions  for 
them  to  determine  this  fact  On  the  other 
hand,  the  jury  were  Instructed  that,  "ac- 
cording to  the  view  which  the  court  takes  of 
that  situation,  the  court  will  Instruct  you 
that  her  rights  as  a  passenger  had  not  ceas- 
ed." This  had  reference  to  the  exact  ques- 
tion whether  she  had  remained  at  the  sta- 
tion an  unreasonable  length  of  time,  and  it 
can  only  be  construed  as  a  binding  instruc- 
tion to  the  Jury.  This  binding  instruction 
was  followed  by  a  general  discussion  of  the 
facts  relating  to  this  particular  question,  but 
nowhere  does  it  appear  that  any  direction 
was  given  to  the  jury  to  determine  this  exact 
question.  The  effect  of  the  charge  in  this 
respect  can  only  be  considered  as  binding  in- 
structions upon  the  question  of  reasonable 
length  of  time,  and  therefore  the  Jury  were 
not  left  to  determine  whether,  under  the  cir- 
cumstances, she  had  remained  an  unreason- 
able time  at  the  station.  We  do  not  agree 
with  the  contention  of  the  learned  counsel 
for  appellant  that  the  relation  of  carrier 
and  passenger  had  ceased  as  soon  as  plaintiff 
had  been  discharged  from  the  train  on  the 
south  side,  and  had  proceeded  from  that 
point  to  the  station  house  on  the  north  side 
of  the  railroad  tracks,  being  the  point  near- 
est her  destination.  This  position  is  predi- 
cated on  the  thought  that,  in  passing  from 
the  station  house  on  one  side  to  the  station 
bouse  on  the  other,  the  passenger  passed 
over,  the  tracks  at  a  public  crossing.    If  the 


railroad  company  had  diosen  to  make  a  pub- 
lic crossing  a  convenience  for  Its  passengers 
in  going  from  the  station  on  one  side  of  lis 
tracks  to  that  on  the  other,  it  cannot  be  ex- 
cused for  an  act  of  negligence  on  the  ground 
that  the  relation  of  carrier  and  passenger 
had  ceased  the  moment  the  passenger  placed 
his  foot  upon  the  public  highway.  The  gen- 
eral mle  is  that  the  relation  of  carrier  and 
passenger  begins  as  soon  as  one  intending  in 
good  faith  to  become  a  passenger  liters  in 
a  lawful  manner  upon  the  carrier's  premises 
to  engage  passage,  and  that  relation  contiv 
ues  to  exist  until  the  passenger  has  beoi 
made  aware  of  his  arrival  at  the  place  of 
destination,  and  has  had  a  reasonable  time 
to  alight  from  the  car  and  to  leave  the  prem- 
ises of  the  carrier.  The  duty  of  the  defend- 
ant company  under  this  general  rule  in  the 
present  case  did  not  cease  the  moment  plain- 
tiff alighted  from  the  train  on  the  south  side 
of  the  tracks,  nor  when  she  proceeded  in  the 
direction  ordinarily  takfen  by  passengers  to 
reach  the  station  on  the  north  aide  of  the 
tracks,  nor  did  it  cease  then  until  she  had  a 
reasonable  opportunity  to  make  her  arrange- 
ments to  depart.  And  right  here  is  the  pinch 
of  the  case  on  the  question  raised  by  the 
first  assignment  of  error. 

Clearly  the  plaintiff  had  the  right  after 
alighting  from  the  train  to  proceed  to  the 
station  on  the  opposite  side  of  the  traclcs  to 
await  the  arrival  of  a  friend  who  was  to 
meet  her  there.  She  was  delayed  a  con- 
siderable length  of  time,  and  for  the  reason 
stated  in  the  testimony  she  remained  in  the 
waiting  room  until  the  friend  who  she  in- 
tended to  visit  called  for  her.  In  this  con- 
nection we  quite  agree  with  the  suggestion 
made  by  the  learned  counsel  for  appelant 
that  it  was  no  part  of  the  duty  of  the  rail- 
road company  to  furnish  a  waiting  room  for 
the  intending  passengers  of  a  street  railway 
company  with  which  the  railroad  company 
had  no  connection,  and,  if  it  clearly  appear- 
ed that  the  only  purpose  of  the  plaintiff  after 
alighting  from  the  train  at  the  south  side 
of  the  tracks  was  to  go  to  the  station  on 
the  north  side  for  the  purpose  of  awaiting 
the  arrival  of  a  street  railway  car  on  whicji 
she  Uitended  to  become  a  passenger,  there 
could  be  no  recovery  because  the  relation  of 
carrier  and  passenger  would,  under  these  cir- 
cumstances, have  ceased  to  exist  before  the 
Injury  occurred.  But  we  do  not  so  under- 
stand the  testimony  on  this  branch"  of  the 
case.  The  plaintiff  went  to  the  station  by 
the  ordinary  route,  either  to  meet  her  friend 
or  await  his  arrival  in  order  to  accompany 
her  to  her  place  of  destination.  The  friend 
who  was  to  meet  her  at  the  station*  might 
have  walked,  or  even  driven  in  a  carriage, 
or  come  as  a  passenger  on  the  street  railway, 
and  the  manner  of  his  coming  would  In  no 
way  affect  her  rights  as  a  passenger  of  the 
railroad  company.  Urider  these  circum- 
stances the  plaintiff  had  a  right  to  make  use 
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of  the  waiting  room  of  the  .defendant  com- 
pany for  a  reasonable  length  of  time,  and 
what  was  a  reasonable  length  of  time  was  a 
question  of  fact,  to  be  determined  by  the 
jury.  It  was  the  duty  of  the  court  to  in- 
struct the  Jury  to  first  determine  this  ques- 
tion before  proceeding  to  inquire  into  the  al- 
leged negligence  of  the  defendant  company, 
because  the  right  to  recover  at  all  depended 
upon  the  determination  of  this  question  by 
the  Jury.  If  It  should  be  determined  that 
plaintiff  had  remained  at  the  station  an  un- 
reasonable length  of  time  before  her  de- 
parture, it  would  necessarily  follow  that  the 
relation  of  carrier  and  passenger  bad  ceased, 
and  there  could  be  no  recovery  for  an  in- 
Jury  subsequently  sustained.  As  we  view 
the  testimony,  the  question  of  negligence  was 
too  broadly  submitted  to  the  Jury.  It  was 
not  negligence  on  the  part  of  the  defendant 
company  to  ran  the  train  which  caused  the 
Injury  on  its  own  trades  and  at  the  usual 
rate  of  speed  for  that  train.  The  question  of 
signals,  headlights,  and  other  Incidental  mat- 
ters connected  with  the  running  of  the  train, 
about  which  some  testimony  was  furnished 
at  the  trial,  has  no  connection  with  this  case. 
The  negligence,  If  any,  of  the  defendant  com- 
pany is  in  no  manner  connected  with  the 
running  of  the  train  wbich  caused  the  In- 
Jury.  It  was  the  duty  of  the  defendant  com- 
pany to  provide  safe  means  of  access  to  and 
d^tarture  from  its  station  for  .the  use  of 
passengers,  and  the  plaintiff  in.  the  present 
case  had  a  right  to  assume  that  .the  means 
of  ingress  and  ^ress  were  reasonably  safe. 
It  was  the  duty  of  the  defendant  company 
to  maice  and  maintain  the  walk  In  a  reason- 
ably safe  condition,  and  If,  on  the  night  of 
the  accident,  the  wallc  was  torn  up  or  cov- 
ered with  obstructions  wbich  Interfered  with 
Its  premier  use,  or  which  caused  the  plaintiff 
to  walk  too  close  to  the  railroad  tracks  in 
order  to  avoid  the  obstructions,  and  if  this 
condition  of  the  walk  was  the  proximate 
cause  of  the  injury,  there  can  be  a  recovery 
of  damages  for  the  injuries  thus  sustained. 
Again,.  It  was  the  duty  of  the  defendant  com- . 
pany  to  keep  the  walks  and  approaches  to 
the  station  properly  lighted  at  night  or  when 
required.  This  duty  was  more  imperatlTely 
demanded  of  the  defendant  company  in  the 
present  case  t>ecauBe  of  the  close  proximity 
of  the  walk  to  the  railroad  tracks,  which 
necessarily  made  it  somewhat  dangerous.  As 
we  view  it,  there  are  only  two  questions  of 
n^ligence  to  be  submitted  to  the  Jury ;  that 
Is,  was  the  walk  reasonably  safe  for  the  use 
Intended  and  was  it  sufficiently  lighted,  and. 
If  not,  was  failure  to  perform  these. duties 
the  proximate  cause  of  the  accident? 

It  was  the  duty  of  plaintiff  to  use  rea- 
sonable care  in  order  to  avoid  danger.  She 
was  charged  with  notice  that  the  defendant 
company  had  a  right  to  run  Its  trains  on  Its 
own  tracks  at  any  time  it  suited,  its  purpose 
to  do  so,  and  that  a  train  might  pass  along 
while  she  was  on  the  walk,  and  the  duty  rest- 


ed on  her  to  use  reasonable  care  In  order  to 
avoid  danger  to  her  person.  If  she  walked 
too  close  to  the  railroad  tracks  without  look- 
ing ahead  and  without  exercising  such  rea- 
sonable care  as  a  prudent  person  should  ex- 
ercise under  the  circumstances  and  was  in- 
jured by  reason  of  her  own  neglect,  clearly 
there  could  .t>e  no  recovery.  Under  the  cir- 
cumstances, however,  we  have  concluded  that 
this  question  was  also  for  the  Jury. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


(Sa  Pa.  90) 

PENNSYLVANIA   R.   CO.  v.   CITY   OP 

PITTSBURG  et  aL 

ALLEGHENY  VALLEY  RY.  CO.  v.  SAME. 

(Supreme  Court  of  Pennsylvania.    May  4,  1908.) 

1.  Taxation— Raxlboads—Repeai.  of  Stat- 
utes. 

Sp.  Act  Jan.  4,  1859  (P.  L.  828)  i  3,  re- 
lating to  tlie  taxation  of  the  property  of  railroad 
companies  in  the  city  of  Pittsbnrg,  is  not  re- 
pealed by  Act  March  7,  1901  (P.  L  20). 

2.  Same— Railboad  Right  ot  Wat— "Rkal 
Estate." 

In  view  of  prior  Judicial  decisions  and  the 
construction  of  Act  Jan.  4,  1859  (P.  L.  828)  § 

3.  relating  to  taxation  of  railroad  property  in 
the  city  or  Pittaburg,  as  shown  by  the  fact  uiat, 
for  nearly  50  years  after  its  passage,  no  attempt 
was  made  by  the  city  to  assess  the  rights  of  way 
of  a  railroad  for  taxation,  the  words  "real  es- 
tate," as  used  in  such  act,  cannot  l>e  considered 
to  include  the  rights  of  way. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol  7,  p.  5937; '  voL  8>  pp.  T778- 
7779.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bills  by  the  Pennsylvania  Railroad  Com- 
pany against  the  city  of  Pittsburg  and  oth- 
ers, and  by  the  Allegheny  Valley  Railway 
Company  against  the  same  defendants. ' 
From  decrees  dismissing  the  bills,  plaintiff 
appeala    Reversed. 

Argued  before  MITCHELL^  O.  X,  sind 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

M.  W.  Acheson,  Jr.,  and  Sterrett  A  Ache- 
son,  for  appellant  A.  M.  Thompson,  W.  B. 
Rodgers,  and  Cbaa.  K.  Robinson,  for  ap- 
pellees. 

POTTER,  J.  The  plalntiffB  (appellants) 
are  owners  of  certain  strips  of  land  In  the 
city  of  Pittsburg,  used  now  and  for  many 
years  heretofore,  for  their  main  railroad  and 
tracks,  and  commonly  known  as  rights  of 
way.  The  city  of  Pittsburg,  In  1007,  as- 
sessed and  levied  a  tax  upon  the  said  strips, 
claiming  authority  to  do  so  under  Sp.  Act 
Jan..  4,  1859  (P.  L.  828),  which  provides  that 
"all  real  estate  situated  in  said  city  owned 
or  possessed  by  any  railroad  company  shall 
be,  and  is  hereby,  made  subject  to  taxation 
for  dty  purposes  the  same  as  other  real 
estate  in  said  city." 

The  first  question  that  is  raised  Is  whether 
these  rights  of  way  are  real  estate  taxable 
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under  the  act  of  1859.  That  they  are.  In 
fact,  real  estate  under  the  general  legal  dis- 
tinctions of  property  Is  not  disputed,  but  It 
Is  not  clear  that  they  are  such  real  estate 
as  comes  within  the  Intent  of  the  authority 
to  tax,  given  by  that  act  The  original  con- 
ception of  a  railroad  was  that  of  an  ImproTCd 
highway,  the  right  to  construct,  which  was  a 
franchise  to  the  company.  Involving  the  ob- 
ligation to  furnish  motive  power,  for  per- 
sons and  propeily,  to  all  who  sought  It,  even 
in  their  own  vehicles.  Of  course,  experience 
soo;i  demonstrated  that,  as  vehicles  could 
not  pass  each  other  as  on  ordinary  roads,, 
'they,  as  well  as  the  motive  power,  mnst  be 
under  the  control  of  one  authority,  but  the 
conception  of  the  railroad  as  a  public  high- 
way has  '  never  been  changed.  As  such,  It 
Is  a  franchise  not  Included  under  general 
words  authorizing  taxation  of  property,  real 
or  personal.  No  case  has  been  cited  which 
sustains  the  view  adopted  by  the  learned 
court  below.  In  Penna.  Railroad  Company  v. 
Pittsburgh,  104  Pa.  522,  where  the  act  of 
1859  was  nnder  consideration,  it  was  -held 
that  the  real  estate  of  the  railroad  used  for 
offices,  passenger,  and  freight  stations,  etc, 
although  necessary  conveniences  for  the  en- 
joyment of  the  franchise,  were  taxable  un- 
der the  act.  But  the  distinction  is  plain. 
Depots,  stations,  offices,  etc.,  are  necessary, 
but  depots,  etc.,  in  any  particular  place  are 
matters  of  convenience  only,  while  the  right 
of  way.  is  .essential  to  the  life  of  the  fran- 
chise Itself,  and,  having  once  been  located. 
Is  no  longer  open  to  the  general  authority  to 
change.  Not  only  has  no  case  been  found  to 
support  the  view  of  the  court  below  that  the 
right^  of  tvay  should  be  included  with  other 
real  estate  subject  to  taxation,  but  the  con- 
temporary construction  of  the  statute  has 
been  uniformly  the  other  way.  The  city  of 
Pittsburg  itself  made  no  attempt  to  assert 
such  a  construction  tor  nearly,  half  a  century 
after  the  passage  of  the  act  The  Legislature 
Is  presumed  to  use  language  in  its  generally 
accepted  meaning  at  the  time.  Contempor- 
anea  exposltio  fortlssima  est  In  lege,  and  It 
Is  perfectly  clear  that  in  1859  the  term  "real 
estate,"  as  a  subject  of  taxation,  was  not 
understood  to  Include  the  essential  Instrn- 
mentalltles  of  a  franchise,  snch  as  the  right 
of  way  of  a  railroad. 

The  second  and  larger  question  In  the  case 
is  whether  section  S  of  the  act  of  185©  was 
repealed  by  Act  March  7,  1901  (P.  L,  20). 
The  case  of  Harrisburg  v.  Gas.  Co.,  219  Pa. 
76,  67  Atl.  904,  Is  cited  as  authority  for  the 
view  that  It  has  been  so  repealed.  There 
the  act  of  1889  was  held  to  furnish  a  com- 
plete system  for  the  government  of  cities  of 
the  third  class,  which  was  inconsistent  with 
the  provisions  of  the  earlier  acts,  authorizing 
the  city  to  levy  taxes  on  all  real  estate  of 
cwporatlons  within  Its  limits.  If  we  com- 
pare the  act  of  1889,  which  was  Involved  in 
the  Harrlsburg  Case,  with  the  provisions  of 
tlie  act  of  1901,  which  is  here  involved.  It 


will  appear  that  the  property  subject  to  tax 
is  Identical  (so  are  the  provisions  for  assess- 
ment and  collection  of  taxes),  and  that  both 
acts  provide  for  the  election  of  assessors — 
the  act  of  1901,  art  6  (P.  I*  26),  by  refer- 
ence to  the  earlier  act  of  July  9,  1897  (P. 
L.  219),  and  also  by  article  12,  g  1,  par.  7 
(P.  L.  33).  But  In  this  respect  the  act  of 
1901  does  not  contain  a  complete  system  in 
itself,  and  differs  from  the  act  of  1889,  art 
15,  S  1  (P.  L.  317),  which  contains  such  pro- 
visions without  reference  to  prior  legislation. 
Then,  again.  Act  1880,  art  15,  H  8-10  (P. 
L.  319),  designates  the  officers  to  whom  taxes 
should  be  paid,  the  manner  of  enforcing  pay- 
ment and  penalties  for  failure  to  pay.  Act 
1901,  art  19,  f  3,  par.  2  (P.  L.  40),  authorizes 
cities  of  the  second  class  to  provide  for  the 
assessment  and  collection  of  taxes,  but  does 
not  designate  any  officer  to  collect  nor  man- 
ner of  enforcing  payment  nor  penalties;  but 
article  7  (P.  L  26)  provides  that  "the  city 
treasurer  shall  receive  the  proceeds  of  afl 
public  loans,  and  shall  demand  and  receive 
from  the  proper  officers,  all  moneys  payable 
to  the  city  from  whatever  source,  and  pay  all 
warrants  duly  Issued  and  countersigned; 
the  receipt  and  collection  of  funds  derived 
from  assessments,  taxes,  water  rents,  li- 
censes, permits  and  rents,  from  marlcets, 
landing,  wharves  and  other  public  property, 
excepting  delinquent  taxes  and  water  rents. 
Shall  be  attached  and  subordinate  to  this 
department  and  subject  to  Its  supervision, 
control  and  direction."  It  will  be  seen  that 
the  act  of  1901  ■  Is  far  short  of  the  act  of 
1889,  In  the  establishment  of  a  complete  sys- 
tem for  the  assessment  and  collection  of 
taxes.  Then  as  to  delinquent  taxes,  the  act 
of  1889  provides  a  complete  system.  Article 
15,  i  11  et  seq.  (P.  L.  320).  The  act  of  1901 
makes  no  provision  as  to  collection  of  de- 
linquent taxes,  except  by  reference  to  prior 
acts,  as  follows  (article  5,  i  1  [P.  L.  25]: 
"The  collector  of  delinquent  taxes  shall  be 
the  head  of  the  department  of  delinquent 
taxes,  and  all  laws  and  ordinances  In  force 
prior  to  the  passage  of  tills  act  relative  to 
said  office  and  collection  of  delinquent  taxes, 
shall  be  and  remain  In  fnll  force."  The  act 
of  1889  contains  a  complete  system  as  to 
registry  of  "the  ownership  of  all  real  estate 
liable  to  municipal  taxation  or  assessment" 
Article  16  (P.  L.  328).  The  act  of  1901  Is 
silent  on  this  subject,  and  the  local  act  of 
February  24,  1871  (P.  L.  126),  is  still  in 
force.  Safe  Deposit  &  Trust  Co.  v.  Frlcke,  152 
Pa.  231,  25  Atl.  530.  Numerous  provisions, 
on  other  subjects.  In  the  act  of  1889,  making 
It  a  complete  system  as  to  cities  of  the  thlr^ 
claims,  are,  in  the  act  of  1901,  either  omitted 
altogether  or  supplied  by  reference  to  ex- 
isting laws. 

As  set  forth  by  counsel  for  appellee,  the  ftcf 
of  1889  contains  four  articles  providing  for 
incorporation  of  cities,  creation  into  wards, 
annexation  of  territory,  and  general  provi- 
sions.   The  act  of  1901  Is  silent  on  these  snb- 
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Jects.  Corporate  powers  are  tbe  same  In 
both.  The  leglslatlre  department  is  complete 
In  tbe  act  of  18S9.  In  that  of  1001  the  elec- 
tion of  councils  and  ratio  of  representation 
are  not  fixed,  but  depend  on  other  acts,  and 
there  Is  no  reference  to  tbe  passage,  of  legis- 
lative acts.  The  powers  of  the  executive  are 
much  fuller  In  tbe  act  of  1S89  than  In  that  of 
1901,  and  there  Is,  In  the  act  of  March  7, 1901, 
no  provision  for  veto,  power,  nor  anything 
showing  that  any  ordinances  were  to  be  sub- 
mitted to  tbe  recorder,  except  appropriation 
ordinances:  and,  even  as  to  them,  the  pro- 
ceedings of  the  recorder's  veto  are, such  as 
are  prescribed  by  law  for  the  passage  of  bills 
over  tbe  city  recorder's  veto,  and  there  Is  no 
provision  In  the  act  for  such  passage.  The 
absolute  lack  of  legislation  on  the  most  vital 
matters  of  city  government,  namely,  the 
methods  of  passing  ordinances  and  resolu- 
tions, Is  shown  by  tbe  subsequent  amendment 
of  June  20th,  and  Its  very  detailed  provisions 
in  reference  thereto.  See  Act  1901  (P.  L. 
591).  The  act  of  1889  provides  for  the  treas- 
urer and  controller,  and  the  act  of  1901  does 
tbe  same,  but  not  so  fully.  Tbe  act  of  1889 
contains  an  article  on  board  of  health.  The 
act  of  1001  is  silent  as  to  tbe  scope  and  pow- 
ers of  the  board.  The  act  of  1889  contains 
an  article  on  water  and  lighting  departments, 
sewerage,  exercise  of  eminent  domain,  and  on 
these  subjects  the  act  of  1901  is  silent,  except 
the  mere  statement  in  article  4  (P.  L.  25)  that 
waterworks,  gas  and  electric  plants  are  un- 
der tbe  department  of  public  worka  The 
act  of  1889  contains  (article  15)  over  10  pages 
on  taxation  and  mnnldpal  claims.  Tbe  act 
of  1901  contains  an  article  (G)  of  less  than  a 
page  on  assessors,  and  preserves  the  act  of 
1897,  and  does  not  contain  a  word  on  tbe 
otber  mbjects  treated  in  article  10  ot  tin  act 
of  1889.  And  so,  without  going  fmrther- In- 
to tbe  tedious  details  of  comparison.  It  would 
seem  that  these  Instances  amount  to  a  demon- 
stration that  tbe  act  of  1901  is  not  a  complete 
system ;  and  therefore  the  reasoning  in  Har- 
rlsburg  v.  Gas  Co.,  219  Pa.  76,  67  AU.  904, 
based  upon  tbe  Idea  that  the  act  of  1889  was 
a  complete  system,  cannot  apply  to  nor  con- 
trol this  case. 

But  In  any  event  the  act  of  1901  Includes, 
-within  Its  system,  the  act  of  1859,  and  saves 
It  In  terms.  This  will  appear  if  we  turn  to 
article  6  of  the  act  of  1901  (P.  L.  28),  under 
"Department  of  Assessoi^"  creating  a  board 
of  revision  of  taxes,  which  contains  the  fol- 
lowing proviso:  "Nothing  herein  contained 
sball  be  construed  to  repeal  tbe  act  of  July 
9,  1807,  providing  for  the  classification  of 
real  estate  and  other  property  for  the  pur- 
poses of  taxation,  and  for  tbe  election  of  as- 
sessors, and  prescribing  tbe  duties  thereof. 
In  cities  of  the  second  class,  except  so  far  as 
tbe  same  is  Inconsistent  herewith."  Now 
section  2  of  tbe  act  of  July  9,  1897  (P.  L. 
220),  provides  as  follows  as  to  the  board  ot 
revision  of  taxes:    "That  the  present  board 
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of  assessors  In  any  such  city,  or  their  suc- 
cessors when  elected,  shall  make  an  assess- 
ment of  all  tbe  subjects  of  taxation  now  by 
law,  or  which  may  hereafter  be  made  sub- 
ject to  taxation  for  city  purposes,  and  they 
shall  take  as  tbe  basis  of  such  assessment, 
the  last  preceding  assessment  made  by  the 
board  of  assessors  for  such  city,  and  shall 
have  power  to  revise,  equalize  or  alter  such 
assessment  by  Increasing  or  reducing  the  val- 
ue tlons,  and  to  add  to  such  lists  of  assess- 
ments any  subjects  of  taxation  as  aforesaid 
omitted  therefrom,  and  fix  the  taxable  valua- 
tion thereof."  Thls_  Is  tbe  statute  and  sec- 
tion under  which  the  assessors  proceeded  in 
the  present  case.  They  had  authority  to  add 
to  the  list  of  subjects  of  taxation  any  real 
estate  of  the  railroad  omitted  from  the  prior 
lists,  subject,  "now  by  law,"  to  taxation  un- 
der the  act  of  1859.  But  this,  as  we  have 
pointed  out,  did  not.  In  our  Judgm^it,  in- 
clude tbe  real  estate  comprised  in  the  right  of 
way. 

Section  3  (page  220)  of  the  act  of  1897  pro- 
vides: "When  the  board  of  assessors  shall 
have  altered  and  amended  tbe  lists  of  all 
taxable  property  so  as  to  arrive  at  its  tme 
cash  value,  they  shall  tben  ascertain  the  ag- 
gregate amount  of  the  value  of  tbe  entire 
taxable  property  of  said  city,  which  valua- 
tion shall  remain  the  lawful  valuation  for 
purposes  of  city  taxation,  until  altered  as 
herein  provided."  Article  19  of  the  act  of 
1901  provides  (P.  L.  89):  "Tbe  corporate 
powers,  and  tbe  number,  character,  powers 
and  duties  of  the  olflcers  of  cities  of  the  sec- 
ond class,  now  in  existence  by  virtue  of  the 
laws  of  this  commonwealth,  shall  be  and  re- 
main as  now  provided  by  law,  except  where 
otherwise  provided  by  this  act"  It  should 
also  be  noted,  that  the  power  to  levy  and  col- 
lect taxes  on  all  property  "taxable  according 
to  the  laws  of  the  state  of  Pennsylvania  for 
county  purposes,"  as  provided  by  section  3 
(P.  L.  40),  Is  in  addition  to  those  which  are 
"now  provided  by  law,"  and  not  In  substitu- 
tion thereof.  Tbe  supplemental  act  of  June 
20,  1901  (P.  I>.  586),  shows  that  tbe  purpose 
of  the  Legislature  was  not  to  repeal  any  prior 
acts,  except  tbe  act  of  1887,  relating  to  cities 
of  the  second  class:  sections  1  and  2  of  this 
act  being  saved  also.  We  are  of  the  opinion 
that  section  3  of  tbe  act  of  January  4,  1859 
(P.  L.  828),  Is  not  repealed,  and  Is  In  force, 
but  that,  In  the  light  of  prior  Judicial  deci- 
sions, and  the  contemporaneous  construction 
of  the  act.  as  shown  by  tbe  fact  that,  for 
nearly  half  a  century  after  Its  passage,  no 
attempt  was  made  by  the  city  of  Pittsburg 
to  assess  for  taxation  the  rights  of  way.  It 
was  not  tbe  Intention  of  tbe  Legislature  to 
Include  within  the  meaning  of  the  words 
"real  estate,"  as  used  in  the  statute,  tbe 
ground  comprised  within  the  rights  of  way. 
If  It  be  the  policy  of  the  law  to  make  such 
property  subject  to  local  taxation,  the  Legis- 
lature should  make  It  clearly  apparent 

Decrees  reversed,  bills  directed  to  be  rein- 
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stated,  and  injimctlon  awarded  against  the 
collection  of  taxes  upon  the  rights  of  way. 
Costs  to  be  paid  by  appellees. 

an  Pa.  M) 

MARCH  et  nx.  t.  BURGESS,  ETC.,  OF  BOR- 
OUGH OF  PHCBNIXVIIiLB. 
(Supreme   Court  of   FennsylTania.     April  27, 
1908.) 

1.  Municipal   Corporations   —   Defeotivb 
Streets— CoKTRiBUTOBT  Nequoence. 

Where  a  traveler  knows  of  a  defect  in  a 
highway,  he  is  not  necessarily  guilty  of  contrib- 
utory negligence  because  he  uses  such  highway 
to  reach  his  destination. 

[Ed.  Note. — For  cases  in"  point,  see  Cent.  Tiig. 
TOl.  30,  Municipal  Corporations,  |  1677.] 

2.  Same. 

Where  the  danger  from  the  defects  in  a 
highway  \s  serious,  a  traveler  must,  as  a  matter 
of  law,  avoid  it  at  any  inconvenience;  but,  if 
the  danger  is  trifling,  and  the  inconvenience  of 
taking  another  way  Is  so  great  that  an  ordinari- 
ly prudent  man  would  not  subject  himself  to 
it,  it  is  not  negligence  not  to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Pig. 
vol.  36,  Mnnicipal  Corporations,  {{  1679-1681.] 

3.  Same— Question  fob  Jubt. 

Where,  at  the  place  of  an  accident,  there 
was  a  hole  in  the  sidewalk  from  four  to  eight 
inches  deep,  which  bad  been  there  several 
months,  and  plaintiff,  who  lived  in  the  vicinity, 
liad  only  passed  the  place  three  times  within  a 
year,  and  did  not  know  of  its  condition,  and 
fell  while  using  the  sidewalk  at  night,  the  ques- 
tion of  her  negligence  was  for  the  jury. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {{  1754-1756.] 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County. 

Action  by  Isaiah  O.  March  and  Barbara 
March,  bis  wife,  against  the  burgess  and 
town  cowicU  of  the  borough  of  Phaenlxvllie. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Plaintiff,  on  the  night  of  October  31,  1905, 
about  10  p.  m.,  was  walking  on  the  street, 
when  she  fell  Into  a  hole  in  the  pavement, 
variously  estimated  at  from  four  to  eight 
'inches  in  depth,  and  was  seriously  Injured. 
She  lived  a  short  distance  away,  on  the  same 
street.  The  plaintiff  testified  that  she  was 
not  in  the  habit  of  walking  along  this  pave- 
ment, had  only  been  over  it  three  times  dur- 
ing the  year,  and  knew  nothing  of  Its  condi- 
tion. The  bole  in  the  sidewalk  had  been  al- 
lowed to  continue  for  a  long  period  of  time. 
The  defendant  presented  these  iwlnts: 
"(2)  The  testimony  of  Barbara  March, 
plaintiff,  is  that  the  point,  where  the  acci- 
dent to  ber  is  alleged  to  have  happened,  was 
on  the  direct  route  between  her  residence, 
where  she  had  lived  for  over  five  years,  and 
the  business  portion  of  the  borough,  defend- 
ant, that  she  had  passed  this  point  at  least 
three  times  during  the  year  Immediately  pre- 
ceding the  accident  (the  condition  of  the 
street  was  unchanged  during  that  time),  and 
that  she  and  her  companion,  walking  abreast, 
arm  in  arm,  bad  passed  over  this  point  on 
their  way  up  that  street  the  evening  of  the 
alleged  accident    Therefore,  if  the  defect  ta 


the  sidewalk  at  the  point  In  question  was  so 
notorious  as  to  be  evident  to  all  passers,  and, 
therefore,  to  constitute  constructive  notice  to 
the  borough  thereof  the  plaintiff,  Barbara 
March,  is  presumed,  under  the  evidence  in 
this  case,  above  stated,  to  have  known  that 
the  pavement  was  unsafe,  and  therefore  she 
was  required  to  choose  the  safe  route,  which  • 
was  open  to  ber;  and,  not  having  done  so, 
she  is  guilty  of  contributory  negligence,  and 
cannot  recover  In  this  case.  Answer.  That 
sounds  somewhat  argumentative,  but  still  we 
will  pass  on  it,  and  refuse  that  point 

"(3)  That  It  Is  the  duty  of  one  who  is  walk- 
ing the  streets  of  a  city,  either  in  the  daytime 
or  at  night,  'to  look  where  he  is  going,'  and 
this  Is  a  look  ahead,  and  the  look  ahead  that 
discharges  the  duty  is  one  which  Includes,  in 
the  scope  of  vision,  the  ground  from  the  feet 
forward.  Where  it  clearly  appears  that  a 
look  down,  or  a  look  which  Includes  the 
ground  in  front  of  the  pedestrian,  would  have 
disclosed  the  hole  or  irregularity,  then  the 
case  is  one  of  negligent  observation,  and  the 
plaintiff  cannot  recover,  and  this  it  Is  the 
duty  of  the  trial  judge  to  rule  as  a  matter  of 
law.  Strayllne  et  al.  t.  Pblla.,  16  Pa.  Dist 
R.  395.  Such  being  the  law,  the  plaintiff, 
Barbara  March,  was  guilty,  in  this  case,  of 
negligent  observation,  and  she  cannot  recov- 
er. Answer.  That,  taken  as  a  whole,  some 
part  of  It  Is  good  law,  but,  as  a  whole.  It 
must  be  refused. 

"Under  all  the  evidence  the  verdict  must 
be  for  the  defendant  Answer.  That  also  is 
refused,  as  that  Is  a  question  for  the  jury. 
The  facts  are  somewhat  conflicting,  although 
not  to  any  great  extent,  but  sufficient  to  re- 
quire us  to  submit  them  to  you  for  your  con- 
sideration." 

Argued  before  MITCHELL,  C  J.,  and 
BROWN,  MBSTREZAT,  BLKIN,  and  STEW- 
ART, JJ. 

Gibbons  Gray  Comwell  and  Samuel  A. 
Whltaker,  for  appellants.  Thomas  W.  Pierce, 
for  appellees. 

PER  CURIAM.  There  was  evidence  that 
the  defect  In  the  highway  had  existed  long 
enough  to  presume  notice  to  the  borough  au- 
thorities, and  the  only  question  in  the  case, 
therefore.  Is  the  contributory  negligence  of 
the  plaintiff.  The  municipality  Is  bound  to 
keep  its  highways  In  fairly  safe  travelable 
condition,  and  travelers  are  entitled  to  pre- 
sume that  It  will  do  so.  Where  the  trav^er 
has  knowledge  of  a  defect  In  the  highway,  it 
does  not  follow,  as  a  legal  consequence,  that 
he  must,  under  all  circumstances,  avoid  the 
use  of  it,  and  reach  his  destination  in  some 
other  way.  It  is  a  question  of  the  character 
and  Immlnency  of  the  danger,  and  the  diffi- 
culty or  Inconvenience  of  avoiding  It  If  the 
danger  was  serious  and  imminent  It  might  be 
the  traveler's  duty,  as  a  matter  of  law,  to 
avoid  it  at  any  Inconvenience.  If,  however, 
the  danger  was  trifling,  and  the  laconveni- 
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ence  of  taking  another  way  was  so  great  that 
an  ordinarily  prudent  man  would  n6t  subject 
himself  to  It,  It  woald  not  be  negligence  not 
to  do  BO.  Between  these  extremes  are  the 
countless  gradations  of  danger  and  ways  of 
avoiding  it,  depending  on  the  circumstances. 
This  class  of  cases  must  necessarily  go  to  the 
Jury.  The  present  Is  one  of  them. 
Judgment  affirmed. 


em  Pa.  SB) 

STEVENSON  v.  UNITED  STATES  EX- 
PRESS CO. 

(Supreme   Court  of  PennaylTania.     April   27f 
1908.) 

1.  MtmiOIPAIi    OOBPOBATJONS— Nkolioxhob— 

Unattkndbd  Hokse  in  Btbbet. 

Where  the  owner  of  a  horse  leaves  it  on- 
hitcfaed  and  unattended  on  a  city  street,  it  rais- 
es the  presumption  of  negligence,  putting  the 
burden  on  such  owner  of  showing  circumstances 
excusing  it. 

2.  Sake— OoNTBiBCTOBT  Neouobncb. 

An  invalid'  in  a  rolling  chair  was  left  by 
her  attendant  in  the  cartway  of  a  street  while 
she  went  to  deliver  a  paclcage.  An  unhitched 
horse  and  wagon  were  atwut  25  feet  behind  her 
and  the  horse  backed  upon  the  chair  injuring  the 
occupant.  Held,  that  the  question  of  the  occu- 
pants negligence  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Action  by  Elizabeth  L.  Stevenson  against 
the  United  States  Express  Company.  Verdict 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  plaintiff,  an  invalid,  was  pushed  In  her 
rolling  chair  by  her  attendant  to  a  point  near 
the  express  office  of  the  defendant  company. 
The  attendant  left  the  chair  with  the  plain- 
tiff in  it  standing  in  the  cartway  of  the  street 
while  she  went  to  deliver  a  package  at  the 
express  office.  About  20  feet  In  front  of  the 
rolling  chair  stood  a  horse  and  wagon  belong- 
ing to  the  defendant,  the  horse  being  unhitch- 
ed and  unattended.  While  the  two  vehicles 
were  In  this  position  the  horse  suddenly  back- 
ed upon  the  chair,  overturned  it  and  seriously 
injured  the  plaintiff.  There  was  evidence 
that  the  cause  of  the  horse  backl&g  was  the 
colic.  The  court  submitted  plaintiff's  negli- 
gence and  defendant's  contributory  negligence 
to  the  Jury. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
EILKIN,  and  STEWART,  JJ. 

James  F.  Campbell,  for  appellant.  A.  S. 
Ashbridge,  Jr.,  for  appellee. 

PER  CURIAM.  One  who  leaves  a  horse 
tinhltched  and  unattended  on  a  city  street 
takes  the  risk  of  what  the  horse  may  do.  It 
was  held  in  Henry  v.  Klopfer,  147  Pa.  178,  28 
Atl.  387,  838,  that  such  an  act  raises  a  pre- 
sumption of  negligence,  and  puts  on  the  party 
doing  it  the  burden  of  showing  circumstances 
which  Justified  or  excused  it.  How  strong 
the  presumption  will  be  must  depend  largely 


on  the  circumstances.  If  the  horse  Is  young, 
skittisli,  nervous,  or  unused  to  the  sights  and 
sounds  of  a  city  street,  the  presumption 
would  be  strong,  while  if  he  is  old,  staid,  and 
accustomed  to  city  life,  it  might  be  very 
slight.  But  even  a  staid  and  veteran  horse 
may  be  liable  to  sudden  fright,  or,  as  in  this 
case,  to  sudden  pain,  which  may  Induce  dan- 
gerous Iiehavior.  It  is  therefore  a  matter  for 
the  Jury. 

So,  on  the  other  hand,  was  the  question  of 
contributory  negligence  of  the  plaintiff.  The 
ordinance  of  February.  2,  1897  (Brown's  Di- 
gest, p.  13^),  regulating  travel  on  the  public 
highways  of  Philadelphia,  classes  together  all 
persons  riding  or  driving  "whether  on  horse- 
back, in  carriages,  wagons  or  other  vehicles, 
or  upon  bicycles,  tricycles,  or  other  mechan- 
ical contrivances,"  as  occupants  of  the  cart- 
way, and  the  next  section  subjects  all  persons 
using  "l>arrow8  or  hand  carts"  to  the  regu- 
lations prescribed  for  carriages,  wagons,  and 
other  vehiclea  Wheeled  or  rolling  chairs  are 
not  specifically  named,  but  they  are  clearly 
within  the  description  of  vehides,  and  "oth- 
er mechanical  contrivances."  Whether  In 
view  of  their  almost  exclusive  use  for  small 
children  and  Invalids  they  might  not  reason- 
ably be  entitled  to  take  the  foot  pavement, 
they  certainly  are  not  obliged  to  do  so.  It 
would  be  a  question  for  the  Jury  on  which 
the  customs  of  the  people  would  be  weighty 
evidence. 

Prima  facie,  therefore,  the  plaintiff  was 
within  her  legal  rights,  if  not  her  legal  ob- 
ligations, In  using  the  street.  Whether  or  not 
she  was  negligent  in  stopping  and  being  left 
unattended  in  her  condition  of  impaired  ca- 
pacity for  movement,  behind  an  unhitched 
horse,  was  clearly  a  matter  for  the  Jury. 

Judgment  affirmed. 

(Kt  Pa.  7) 
COMMONWEALTH  v.  DEITRICK. 

(Supreme   Court   of   Pennsylvania.     April   20^ 
1908.) 

1.  HouioiDs—MiTBDEB— Evidence. 

On  a  trial  for  murder,  the  burden  rests  on 
the  commonwealth  to  show  beyond  a  reasonable 
doubt  that  the  killing  was  intentional  and  will- 
ful ;  and,  where  tbe  evidence  on  both  sides  rais- 
es a  reasonable  doubt,  the  jury  must  acquit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  U  262-264.] 

2.  Cbiminal    Law  —  Instbuotiors— Pbepon- 
debance  of  evidence. 

On  trial  for  murder,  where  the  defense  was 
accidental  killing,  an  instruction  tliat,  if  the 
jury  believe  from  the  preponderance  of  evidence 
that  deceased  came  to  bis  death  through  acci- 
dent, they  should  acquit  defendant,  and,  if  they 
should  conclude  from  the  preponderance  of  evi- 
dence that  the  accused  unlawfully  and  mali- 
ciousiy  killed  tbe  deceased,  they  should  convirt 
him,  was  erroneous,  as  tbe  case  is  not  one  of 
preponderance  of  evidence,  but  one  of  reason- 
able doubt. 

3.  Sake— iNsmucnoRa— Review. 

A  conviction  of  murder  will  l>e  set  aside 
where  the  court  in  its  charge  submitted  two 
conflicting  measures  of  proof  to  the  jury,  one 
of  which  was  erroneons.- 
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4.  Same— Tbiai.. 

On  trial  for  murder,  the  district  attorney 
need  not  call  every  eyewitness,  but  it  is  anfiS- 
cient  if  lie  notifies  defendant  of  bis  determina- 
tion not  to  call  a  particular  witneos. 

5.  Witnesses  —  Examination  —  Leading 
Questions. 

The  court  has  discretion  to  allow  a  party 
calling  a  witness  to  ask  leading  questions  in  or- 
der to  elicit  material  truth. 

[E)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  795.] 

6.  Sakb— IiiPKA«aiNa  OWN  Witness. 

On  trial  for  murder,  a  witness  for  the  com- 
monwealth testified  that  one  shot  was  fired  by 
the  accused  and  was  asked  whether  at  a  former 
trial  he  had  not  stated  two  shots  were  fired,  and, 
on  his  denial,  the  state  was  permitted  to  call 
witnesses  to  show  that  he  made  such  statement, 
and  the  court  charged  that  the  statement  out 
of  court  that  two  shots  bad  been  fired  would 
only  be  considered  as  neutralizing  his  testimony 
on  the  stand  that  but  one  shot  had  l>een  fired, 
and  the  jury  should  give  it  no  other  weight.' 
Held  not  error. 

[Ed.  Note.— For  cases  in  soint,  see  Cent.  Dig. 
Tol.  50,  Witnesses,  {{  125^-1256.] 

7.  Criminal    Law— Conviction    or    Lower 
OrFEN  SB— Second  Trial. 

Where  one  indicted  for  murder  on  the  first 
trial  is  convicted  of  murder  in  the  second  de- 
gree, it  Is  an  acquittal  of  the  higher  crime,  and 
on  a  second  trial  he  cannot  be  convicted  of  mur- 
der in  the  first  degree. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  DIk. 
vol.  14,  Criminal  Law,  §§  366,  387,  389,  894.] 

8.  Same— Deobee  or  Crime— Instbuotions. 

Though  it  is  for  the  jury  to  determine  the 
degree  of  murder  where  the  facts  admit  of  ei- 
ther finding,  where  on  a  first  trial  defendant 
has  been  convicted  of  murder  in  the  second  de- 
gree, the  court  on  a  second  trial  should  instruct 
that  he  cannot  be  convicted  of  murder  in  the 
first  degree. 
Mitchell.  0.  X.  dissenting. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Montour  County. 

Peter  Deitrick  was  convicted  of  murder  In 
tbe  second  degree,  and  appeals.    Reversed. 

For  opinion  on  former  conviction,  see  218 
Pa.  38,  66  Atl.  1007. 

At  tbe  trial  the  defense  was  an  accidental 
shooting  of  the  deceased  while  tbe  prisoner 
was  handling  a  revolver.  John  Woll,  a  wit- 
ness for  the  commonwealth,  who  had  testified 
at  tbe  first  trial  that  only  one  shot  bad  been 
fired,  repeated  tbe  same  testimony  at  the 
second  trial.  He  was  asked  whether  be  bad 
not  made  statements  in  the  Interval  between 
tbe  two  trials  in  the  presence  of  two  persons 
to  the  effect  that  two  shots  had  been  fired. 
The  question  was  allowed.  Woll  denied  that 
he  had  made  such  statement  Tbe  court 
then  admitted  under  objection  and  exception 
the  testimony  of  the  two  persons  to  whom 
Woll  was  alleged  to  have  made  tbe  statement 
as  to  the  two  shots. 

Tbe  court  charged  in  part  as  follows :  "In 
this  case  tbe  commonwealth  presses  for 
a  verdict  of  murder  in  the  second  degreje. 
Tbe  commonwealth  does  not  press  for  a  vet' 
diet  of  murder  in  tbe  first  degree,  and  you, 
therefore,  cannot  convict  the  defendant  of 
murder  in  tbe  first  degree.    Whether  or  not 


the  killing  of  tbe  deceased  was  accidental, 
therefore,' becomes  an  important  question  for 
you  to  determine  from  all  tbe  credible — from 
tbe  preponderance  of  tbe  evidence  in  tbe 
case.  If  you  should  reach  the  conclusion 
from  tbe  evidence,  from  tbe  preponderance 
of  the  evidence,  that  Jones,  tbe  deceased, 
came  to  bis  death  through  tbe  accidental  dis- 
cbarge of  the  pistol,  then  it  would  be  your 
duty  to  acquit  the  defendant.  If,  on  tbe 
other  band,  however,  you  should  reach  tbe 
conclusion,  from  the  preponderance  of  tbe 
credible  evldmce  in  tbe  cause,  that  the  prison- 
er unlawfully  and  maliciously  shot  and  killed 
Jones,  tbe  deceased,  then  we  will  say  to  you 
it  would  be  your  duty  to  convict  bim.  Tbe 
witness,  James  Woll,  one  of  tbe  eyewitness- 
es of  this  shooting  affair,  and  whom  it  was 
tbe  duty  of  tbe  commonwealth  to  call,  it  was 
claimed  by  the  commonwealth,  took  tbe  com- 
monwealth by  surprise  by  testifying  upon  tbe 
stand  that  but  one  shot  was  fired,  when, 
since  the  last  trial  and  prior  to  his  testi- 
mony now,  be  had  stated  to  two  of  tbe 
commonwealth's  witnesses  that  two  shots 
were  fired.  The  commonwealth  alleges  tbat 
she  bad  reason  to  believe  that  Woll  would 
testify  from  tbe  stand  according  to  bis  state- 
ments made  to  these  witnesses.  We  permit- 
ted, under  the  circumstances,  the  common- 
wealth's counsel  to  inquire  of  the  witness 
Woll  whether  be  had  not,  on  a  certain  occa- 
sion and  at  a  designated  place,  to  persons 
named,  stated  that  two  shots  had  been  fired, 
and  upon  his  denying  It  we  permitted  the 
persons  to  be  called  to  testify  to  tbe  state- 
ments made  by  him  previously,  viz.,  that  two 
sbots  were  fired.  We  did  this,  and  we  call 
your  particular  attention  to  this,  not  for  the 
purpose  of  adducing  substantive  evidence  of 
itself  to  prove  that  two  shots  were  fired,  but 
we  permitted  It  only  to  neutralize  the  evi- 
dence given  by  tbe  witness  Woll,  and  we 
say  to  you  tbat  you  must  treat  it  only  In  tbat 
way  and  In  no  other  way.  That  is,  tbat 
you  must  not  take  these  statements  of  WoU's 
made  to  these  witnesses  about  two  sbots  be- 
ing fired  as  proof  that  two  shots  were  fired, 
but  that  you  may  take  them  as  neutralizing 
the  statement  made  by  the  witness  WoU  oa 
tbe  stand  that  only  one  shot  was  fired." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  ELKIN,  and  STEWART, 
JJ. 

Grant  Herring,  8.  P.  Wolverton,  B.  P. 
Wolverton,  Jr.,  and  Thomas  Welsh,  for  ap- 
pellant H.  M.  Hinddey  and  C.  P.  Gearhart, 
DIst  Atty.,  for  appellee. 

STEWART,  X  Tbe  appellant,  cbarged 
with  tbe  felonious  killing  of  James  A.  Jones, 
has  bad  two  trials,  each  resulting  in  a  ver- 
dict of  guilty  of  murder  in  tbe  second  degree. 
On  appeal  from  tbe  first  conviction,  we  were 
constrained  to  reverse  and  direct  a  new 
venire  because  of  manifest  error  In  tbe  charge 
of  the  oourt,  too  prejudicial  to  the  defend- 
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ant  to  be  overlooked.  Tbc  defense  set  up 
was  that  the  killing  was  accidental ;  that  the 
pistol  was  discharged  in  sport,  with  no  pur* 
poee  to  inflict  Injury  upon  any  one.  The  in- 
struction to  the  jury  in  unmistakable  terms 
imposed  on  the  defendant  the  burden  of  prov- 
ing his  defense  beyond  reasonable  doubt  We 
held.  In  strict  accord  with  settled  principles, 
and  in  line  with  all  oar  own  adjudications, 
that  where  a  felonious  klllinK  is  charged,  the 
burden  rests-  throughout  on  the  ctnmmoa- 
wealth  to  show  beyond  a  reasonable  doubt 
that  the  killing  was  intentional  and  willful, 
and  that  where  the  evidence  taken  as  a 
whole — that  Is  to  say,  the  evidence  produced 
on  both  sides — raises  a  reasonable  doubt  In 
the  minds  of  the  jury  as  to  whether  the  kill- 
ing was  ai^idental  or  intentional,  they  must 
acquit  the  accused,  for  the  reason  that  the 
commonwealth  has  failed  to  meet  the  require- 
ments as  to  proof.  The  opinion  filed  in  that 
appeal  (218  Pa.  3<t,  66  Atl.  1007)  makes  it 
nnnecessaiy  to  say  anything  here  In  support 
of  the  rule.  Quite  as  serions  a  mistake  was 
made  on  the  last  trial,  and  in  the  same  con- 
nection. On  the  second  trial,  as  on  the  first, 
the  defense  rested  wholly  and  exclusively  on 
an  accidental  killing,  and  with  respect  to  this 
defense  the  jury  were  charged  as  follows: 
"WTiether  or  not  the  killing  of  the  deceased 
was  accidental,  therefore,  becomes  an  impor- 
tant question  for  us  to  determine  from  all 
the  credible — from  the  preponderance  of  the 
evidence  in  the  case.  If  you  should  reach 
the  conclusion  from  the  evidence, .  from  the 
preponderance  of  the  evidence,  that  Jones, 
the  deceased,  came  to  his  death  through  the 
accidental  discharge  of  the  pistol,  then  it 
would  be  your  duty  to  acquit  the  defendant 
If  on  the  other  hand,  however,  you  should 
reach  the  conclusion,  from  the  preponderance 
of  the  cf edible  ■  evidence  in.  the  cause,  that 
the  prisoner  unlawfully  and  maliciously  shot 
and  killed  Jones,  the  deceased,  then  we  will 
say  to  you  It  would  be  your  duty  to  convict 
him."  The  error  here  is  too  patent  to  require 
discussion.  It  applies  to  the  defense  of  acci- 
dental killing,  the  rule  of  evidence  which 
governs  in  cases  where  the  defense  Is  Insan- 
ity. Because  sanity  is  the  normal  condition 
ot  men,  and  insanity  a  defense  set  up  to  an 
act  which  otherwise  would  be  a  crime,  we 
have  held  that  the  burdwi  rests  upon  the  de- 
fendant of  proving  his  abnormal  condition, 
and  that  by  a  preponderance  of  evidence. 
Meyers  v.  Commonwealth,  83  Pa.  131.  Where 
the  defense  is  an  accidental  killing,  no  ex- 
ception to  any  general  rule  is  asserted ;  and. 
Instead  of  admitting  the  Intentional  act 
charged  in  the  indictment  the  defense  direct- 
ly challenges  and  controverts  it  When  this 
is  the  case,  it  is  not  a  question  of  preponder- 
ance of  evidence  with  respect  to  the  matter  of 
defense,  but  whether  the  effect  Is  to  leave  a 
reasonable  doubt  in  the  minds  of  the  Jury  as 
to  whether  the  killing  was  intentional.  If 
such  doubt  remains,  it  must  operate  to  acquit 


The  error  here  complained  of  Is  not  technical, 
but  fundamental,  since  it  was  a  virtual  denial 
to  the  defendant  of  a  right  he  has  with  all 
others,  when  charged  wltli  the  commission 
of  crime,  to  a  fair  trial  according  to  the  law 
of  the  land.  Uniformity  of  rule  in  the  ad- 
ministration of  Justice  can  only  be  disregard- 
ed at  the  expense  of  that  equal  and  exact 
Justice  to  all,  wtiich  it  is  the  great  object  of 
our  government  to  secure.  True  it  is,  that  in 
other  parts  of  the  charge  the  trial  Judge  di- 
rected the  Jury  that  in  order  to  convict  the 
defendant  the  testimony  on  behalf  of  the 
commonwealth  must  satisfy  their  minds  of  his 
guilt  beyond  a  reasonable  doubt;  and  it  Is 
insisted  that  such  unqualified  instructions 
correct  the  misdirection  referred  to.  Taking 
the  charge  as  a  whole,  it  Is  Ihiposslble  to  tell 
which  of  the  conflicting  directions  was  ob- 
served by  the  Jury.  Certain  It  Is  that  the 
misdirection  of  which  complaint  is  made  was 
not  withdrawn ;  nor  does  It  appear  from 
the  charge  that  the  subsequent  instruction 
was  intended  by  way  of  correction.  The  Jury 
had  submitted  to  them  two  conflicting  meas- 
ures of  proof.  Which  they  adopted  no  one  can 
tell.  In  Commonwealth  v.  Oerade,  145  Pa. 
289,  22  Atl.  464,  27  Am.  St  Rep.  688,  the 
charge  of  the  court  was  open  to  the  same 
criticism,  and  the  ease  was  reversed;  the 
same  error  being  assigned.  We  there  said: 
"But  with  two  measures  of  proof  before  them 
one  substantially  correct,  and  the  other  er- 
roneous, how  Is  it  possible  for  us  to  de- 
termine which  the  Jury  adopted?  There 
shonld  be  nothing  left  to  conjecture,  especially 
in  a  capital  case.  It  is  enough  to  know  that 
the  Jury  may  have  been  misled  by  erroneous 
instructions  on  a  point  vital  to  the  defense." 
The  fifth  assignment  of  error  is  sustained. 
Since  the  case  must  go  back  for  another 
trial,  an  expression  of  view  with  respect  to 
the  questions  raised  by  other  assignments 
seems  to  be  required.  There  were  but  two 
eyewitnesses  to  the  occurrence.  On  the  first 
trial,  as  on  the  last  both  these  wltnesseB 
testified  thaf  the  defendant  had  fired  but 
one  shot.  The  contention  of  the  common- 
wealth was,  notwithstanding  this  testimony, 
that  he  bad  fired  two  shots.  Whether  one 
or  two  was  a  most  material  fact  in  the  case ; 
for.  If  two,  the  defense  of  an  accidental  kill- 
ing would  have  absolutely  nothing  to  sup- 
port it  The  commonwealth  relied  upon 
the  circumstances  that  the  revolver  with 
which  the  shooting  was  done  showed  two 
empty  shells,  and  the  additional  fact  that 
the  defendant  declared  that  he  had  shot 
into  the  celling,  which  testimony  conld  only 
be  explained  on  the  theory  that  two  shots 
had  been  fired.  Both  eyewitnesses  were  call- 
ed as  witnesses  for  the  commonwealth.  The 
secvnd  to  be  called  was  Woll.  Having  tes- 
tified that  but  one  shot  was  fired,  counsel 
for  the  prosecution  were  permitted  to  In- 
quire of  the  witness,  by  way  of  laying 
ground  for  contradiction,  -  whether  he  did 
not  since  the  former  trial  state  that  two 
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shots  were  fired.  Upon  his  denial  that  he 
had  so  said,  counsel  were  permitted  to  call 
witnesses  to  testify  to  such  declarations  made 
by  him.  This  is  assigned  for  error.  Mani- 
festly in  calling  Woll  as  a  witness  the  prose- 
cuting oflScer  had  regard  to  a  supposed  rule 
In  criminal  procedure  requiring  the  common- 
wealth to  call  all  eyewitnesses  to  the  occur- 
rence. The  impression  that  there  Is  such 
a  rule  very  widely  obtains,  but  it  is  without 
Judicial  sanction.  The  disregard  of  It,  if 
it  ever  existed,  never  of  Itself  resulted  in  a 
reversal.  In  all  such  cases  very  much  must 
be  left  to  the  discretion  of  the  district  attor- 
ney under  the  general  direction  of  the  trial 
Judge.  There  may  be,  often  are.  Justifying, 
If  not  compelling,  reasons  why  a  prosecuting 
officer  should  not  be  required  to  call  each 
and  every  eyewitness.  For  instance,  if  he 
is  satisfied  from  contradictory  statements 
that  any  witness  has  made  that  the  witness 
Is  wholly  unreliable,  it  is  asking  too  much 
that  he  accredit  him  by  calling  him  to  the 
stand.  He  does  his  whole  duty  In  such  case,  if 
he  gives  notice  to  the  defendant  of  his  deter- 
mination not  to  call  the  witness,  bo  that  he 
may  be  afforded  the  opportunity  to  call  him 
if  he  desires.  It  is,  of  course,  the  duty  of 
a  district  attorney  to  present  all  the  testimony 
on  the  material  facts,  whether  adverse  to  the 
defendant  or  favorable  to  him.  We  said 
as  much  in  Commonwealth  v.  Keller,  191 
Pa.  122,  43  Atl.  198;  but  by  this  nothing! 
more  is  to  be  understood  than  that  there 
must  not  be  a  withholding  of  testimony  by 
the  prosecuting  officer  for  no  other  reason 
than  it  would  be  favorable  to  the  defend- 
ant. In  the  very  recent  case  of  Common- 
wealth V.  Danz,  211  Pa.  607,  60  AU.  1070,  it 
was  assigned  for  error  that  the  prosecuting 
officer  had  failed  to  call  as  a  witness  the 
physician  who  made  the  examination  of  the 
exhumed  body  of  the  party  killed.  We 
there  said:  "Under  the  circumstances,  there 
was  no  duty  on  the  part  of  the  district  at- 
torney to  call  HcFarland  as  a  witness  for 
the  prosecution,  quasi  Judicial  officer  though 
be  be,  as  much  concerned  to  see  that  no  in- 
nocent person  suffer  as  to  see  that  no  guil- 
ty man  escapes.  His  full  duty  to  the  pris- 
oner was  discharged  when  he  notified  her 
that  he  would  not  call  him,  coupled  with 
the  notice  that  she  must  do  so  If  she  thought 
the  testimony  would  help  her."  In  Donald- 
son V.  Commonwealth,  95  Pa.  21,  we  said, 
with  reference  to  the  failure  of  the  district 
attorney  to  call  a  certain  witness,  that  the 
calling  of  the  witness  was  demanded  equally 
by  the  cause  of  humanity  on  the  one  hand 
or  of  Justice  on  the  other ;  and  yet,  notwith- 
standing the  conclusion  there  was:  "We  do 
not  reverse  for  this  reason,  and  do  not  sus- 
tain the  fifth  assignment  of  error  which 
raises  the  question,  but  merely  express  our 
opinion  as  to  what  should  have  been  done 
under  the  peculiar  circumstances  of  this 
case."  The  rule  with  respect  to  hostile  and 
adverse  witnesses  might  well  apply  here  if 


Woll  was  called  under  a  supposed  legal  re- 
quirement; but  it  Is  not  necessary  to  in- 
voke such  rule,  nor  is  It  necessary  that  sur- 
prise on  the  part  of  counsel  at  the  attitude 
of  the  witness  should  have  been  asserted. 
However  much  it  was  insisted  upon  formerly 
that  a  party  could  not  be  allowed  to  Im- 
peach by  contradiction  witnesses  called  by 
himself,  the  rule  which  prevented  it  has:  not 
only  been  much  relaxed,  but,  as  Mr.  Wig- 
more  in  his  treatise  on  Evidence  shows,  haa 
been  In  most  JurisdictionB  wholly  abrogated. 
In  Bngland,  where  it  bad  its  origin,  some 
features  of  It,  preserved  by  statute,  yet  re- 
main, but  the  very  marked  tendency  in  this 
country  is  to  escape  from  it  entirely.  Our 
own  state  furnishes  no  exception.  In  Gantt 
V.  Cox  &  Sons  Co.,  199  Pa.  208,  48  Atl.  992. 
speaking  by  the  present  chief  Justice,  we 
said:  "The  rule  that  a  party  calling  a  wit- 
ness is  not  permitted  to  ask  leading  ques- 
tions and  is  bound  by  his  testimony  is  liber- 
ally construed  in  modem  practice,  with  a 
large  measure  of  discretion  In  the  court  to 
permit  parties  to  elicit  any  material  truth 
without  regard  to  the  technical  consideration 
of  who  called  the  witness.  It  is  a  discre- 
tion not  susceptible  of  exactly  defined  limits 
before  hand,  but  to  be  exercised  In  the  in- 
terests of  Justice  and  a  fair  trial  under  cir- 
cumstances as  they  arise."  It  is  complained 
that  the  effect  of  allowing  such  an  examina- 
tion, and  admitting  in  evidence  the  contra- 
dictions, was  to  bring  Into  the  case  Woll's  dec- 
larations that  two  shots  were  fired,  as  sub- 
stantive evidence  In  support  of  the  common- 
wealth's theory;  but  any  such  result  was 
so  carefmly  guarded  against  by  the  trial 
Judge  as  to  make  it  Impossible.  In  express 
terms  he  told  the  Jury  that  Woll's  statements 
out  of  court,  to  the  effect  that  two  shots  had 
been  fired,  were  not  substantive  evidence 
that  two  shots  had  been  fired;  that, 'at  most, 
they  could  only  be  considered  as  neutraliz- 
ing bis  testimony  on  the  stand  to  the  effect 
that  but  one  shot  had  been  fired,  and  that 
the  Jury  should  give  them  no  other  or  differ- 
ent weight.  Exception  is  taken  to  the  use 
of  the  word  "neutrallalng"  by  the  court  la 
this  connection;  but  it  was  entirely  appro- 
priate as  will  be  seen  from  the  following 
quotation  which  we  take  from  Wlgmore  on. 
Evidence,  §  1018:  "The  prior  self-contradic- 
tion is  not  used  assertively;  1.  e.,  we  are 
not  asked  to  believe  bis  prior  statement  aa 
testimony,  and  we  do  not  have  to  choose 
between  the  two  (as  we  do  choose  in  the 
ease  of  ordinary  contradictions  of  other  wit- 
nesses.) We  simply  set  the  two  against  each 
other,  perceive  that  both  cannot  be  correct, 
and  immediately  conclude  that  he  has  erred 
In  one  or  the  other — but  without  determin- 
ing which  one.  It  Is  the  repugnancy  and  in- 
consistency that  demonstrates  his  error,  and 
not  the  superior  credibility  of  the  prior 
statement  Thus  we  do  not  in  any  sense 
accept  his  former  statement  as  replacing 
his  presoit  one.     The  pne  simply  neutra- 
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iizes  ttae  other  as  a  tnutwortby  one."  There 
was  no  error  In  admitting  the  evidence ; 
and  the  court  sufficiently  guarded  Its  effect 
The  other  assignment  of  error  relates  to 
the  Instruction  of  the  Jury  that,  under  the 
Circumstances  of  the  case,  there  could  be  no 
conviction  of  murder  In  the  first  degree.  Of 
course.  It  Is  always  for  the  Jury,  and  never 
for  the  court,  to  determine  the  degree  of 
murder,  where  the  case  upon  its  facts  admits 
of  either  finding;  but,  where  there  is  that  in 
the  case  which,  by  operation  of  law,  elim- 
inates the  higher  degree.  It  is  as  much  the 
duty  of  the  Judge  to  instruct  with  respect  to 
this  as  it  is  to  Instruct  with  respect  to  the 
law  generally.  Such  Instruction  cannot  be 
considered  as  a  determination  of  the  degree 
by  the  trial  judge.  It  is  a  determination  by 
the  law.  There  does  exist  a  contrariety  of 
view  as  to  the  effect  to  be  allowed  on  a 
seccHid  trial — obtained  at  the  Instance  of  the 
defendant — of  a  conviction  on  the  first  of  a 
lower  grade  of  offense  than  the  highest 
charged  in  the  indictment.  The  great  weight 
of  authority  in  other  states  is  that  such  com- 
viction  operates  as  an  acquittal  of  the  high- 
er  grade,  and  that  on  a  second  trial  there 
can  be  no  conviction  of  an  offense  of  higher 
grade  than  that  of  which  defendant  was  con- 
victed.  This  view  we  regard  as  the  better 
one, -more  consistent  with  reason  and  prind- 
pie,  and,  wliat  Is  more  to  the  purpose  than 
any  individual  Qpinion,  it  is  the  one  adopted 
in  our  state.  In  HoUlster  v.  Commonwealth, 
60  Pa.  108,  we  b^ve  a  dear  recognition  of 
this  view  of  the  law.  We  quote  from  the 
opinion  of  Chief  Justice  Thompson:  "There 
is  one  matter  on  tbe  face  of  this  record 
which  we  cannot  forttear  noticing,  namely, 
that  this  defendant  ^vas  tried  before  this 
trial  on  the  same  indictment,  and  was  ac- 
quitted of  tbe  burglary  and  larceny  laid  in 
tbe  first  count,  but  found  guilty  in  the  sec- 
ond, viz.,  for  inciting  Harris  to  commit  the 
crime  laid  in  the  first  count  On  applica- 
tion by  the  prisoner  for  a  new  trial  the 
court  granted  it,  but  on  the  second  trial 
held  him  to  answer  as  before  the  whole  in- 
dictment Was  this  right?  We  think  not 
It  is  laid  down  in  8  Wharton's  Criminal 
Law  (last  Bd.)  {  3250,  that  'where  there  has 
been  an  acquittal  on  one  count,  and  a  con- 
viction on  another,  a  new  trial  can  he  grant- 
ed only  on  the  count  on  which  there  has  been 
a  conviction;  and  it  is  error  on  a  second 
trial  to  put  the  defendant  on  trial  for  the 
former.'"  Commonwealth  v.  Oabor,  209 
Pa.  201,  SS  Atl..278,  is  an  authority  no  less 
explicit  It  is  there  said:  "In  the  present 
case  the  indictment  was  for  murder,  but  the 
verdict  was  guilty  of  manslaughter.  Under 
the  decisions  in  this  state  the  verdict  of 
manslaughter  was  so  far  an  acquittal  of 
murder  that  the  appellant  cannot  now  t>e 
found  guilty  on  that  indictment  of  any  high- 
er grade  than  manslaughter."  Nowhere  can 
be  found  a  more  satisfactory  vindication  of 
the  rule  here  asserted  than  in  the  opinion 


of  Chief  Justice  Folgar  In  the  case  of  Peo- 
ple V.  Dowling,  84  N.  Y.  47a  He  there  says: 
"The  matter  at  the  Irattom  is  the  constitu- 
tional provision  that  no  person  shall  be  ex- 
pected to  be  twice  put  in  Jeopardy  for  the- 
same  offense;  and  yet  new  trials  are  grant- 
ed in  criminal  cases  on  the  motion  of  the 
accused,  and,  if  he  gets  a  new  trial,  he  is 
thus  subject  to  be  put  twice  In  Jeopardy. 
This  is  done  on  the  ground  that,  by  asking 
for  a  correction  of  error  made  on  the  first 
trial,  he  does  waive  his  constitutional  protec- 
tion and  does  himself  ask  for  a  new  trial, 
though  it  bring  him  twice  in  Jeopardy.  The 
waiver  of  constitutional  protection,  unless 
it  be  expressly  of  the  benefit  of  a  verdict  of 
acquittal,  goes  no  further  than  the  accused 
liimself  extends.  His  application  for  a  cor- 
rection of  the  verdict  is  not  to  be  taken  as 
more  extensive  than  his  needs.  He  asks  a 
correction  of  so  much  of  the  judgment  as 
convicted, him  of  guilt.  He  is  not  supposed 
to  ask  for  correction  or  reversal  of  so  much 
of  it  as  acquits  him  of  offense.  He  there- 
fore waives  his  privilege  as  to  one,  and  keeps 
it  as  to  the  other.  The  waiver  is  construed 
to  extend  to  the  precise  thing  as  to  which  re- 
lief is  sought"  Any  different  rule  than  that . 
here  indicated  would,  as  we  view  it  be  a 
serious  impairment  of  a  defendant's  right  to 
immunil7  from  a  second  trial  for  the  same 
offense,  when  a  jury  of  his  peers  In  a  prop- 
er judicial  proceeding  has  once  found  him 
not  guilty.  And  this  was  the  effect  of  the 
&tat  verdict  in  this  ease  with  respect  to  the 
charge  of  firat  degree  murder. 

We  find  no  merit  in  any  of  the  assign- 
ments of  error  except  the  fifth.  The  error 
there  complained  of  requires  a  reversal  of 
the  judgment 

Judgment  reversed  and  venire  de  novo 
awarded. 

MITCHELIJ,  C.  J.  (dissenting).  That  the 
coomionwealth  is  bound  to  prove  every  ele- 
ment of  the  crime  charged  by  evidence  which 
leaves '  no  reasonable  doubt  and  that  tbe 
Jury  should  be  clearly  and  positively  so  in- 
structed, is  not  to  be  questioned.  But  I 
do  not  understand  it  to  be  the  law  that  the 
judge  is  bound  to  repeat  and  reiterate  this 
caution  at  every  point  in  ills  charge  where 
he  takes  up  a  different  aspect  of  the  case  or 
a  different  line  of  the  evidence.  On  this 
point,  as  on  every  other,  the  charge!  should 
be  regarded  as  a  whole  and  its  correctness 
tetimated  by  its  general  effect  on*  the  Jury. 
"A  charge  must  be  considered  and  interpret- 
ed as  a  Whole.  If,  so  tnteriRieted,  it  Is  a 
correct  exposition  of  the  law,  and  an  ade- 
quate and  impartial  presentation  of  the  case, 
it  'will  be  sustained,  although  portions  of  it 
torn  from  their  prober  connection,  may  sug- 
gest error."  Commonwealth  v.  Johnson,  133 
Pa.  203,  19  Ati.  402  (305).  In  the  present 
case  the  killing  was'  not  denied;  the  only 
defend  being  that  the  discharge  of  the  pis- 
tol was  accidental. ,  On  the  previous  trial  the 
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Jury  had  unfortunately  been  Instructed  tt>at 
the  defense  must  be  established  beyond  a 
reasonable  donbt  This  was  held  to  have  put 
an  undue  burden  on  the  prisoner.  Common- 
wealth Y.  Deltrlck,  218  Pa.  86,  66  Atl.  1007. 
At  the  present  trial  the  learned  Judge,  clear- 
ly having  In  mind  this  undue  burden,  charg- 
ed the  Jury:  "Whether  or  not  the  killing  of 
the  deceased  was  accidental,  therefore,  be- 
comes an  important  question  for  you  to  de- 
termine from  all  the  credible — from  the  pre- 
ponderance of  the  evidence  in  the  case.  If 
you  should  reach  the  conclusion  from  the 
evidence,  from  the  preponderance  of  the 
evidence,  that  Jones,  the  deceased,  came  to 
his  death  through  the  accidental  discharge 
of  the  pistol,  then  It  would  be  your  duty 
to  acquit  the  defendant  If,  on  the  other 
hand,  however,  you  should  reach  the  con- 
clusion from  the  preponderance  of  the  cred- 
ible evidence  In  the  cause  that  the  prisoner 
nnlawfully  and  maliciously  shot  and  killed 
Jones,  the  deceased,  then  we  will  say  to 
you  It  would  be  your  duty  to  convict  him." 
I  am  of  opinion  that  this  was  a  correct 
statement  of  the  law.  The  prisoner  had  been 
flourishing  an  empty  revolver  and  boasting 
of  his  skill  as  a  marksman.  On  being  taunt- 
ed by  the  deceased  as  to  his  marksmanship, 
he  went  into  another  room,  got  a  loaded  re- 
volver, and  almost  Immediately  leveled  It  at 
the  deceased  and  fired.  The  legal  presump- 
tlou  that  a  man  Intenda  the  natural  and 
usual  consequences  of  his  act  raises  a  clear 
Inference  that  this  was  murder,  and,  If  no 
evidence  to  the  contrary  had  been  given,  the 
Jury  would  have  been  bound  to  so  find  It 
But  the  prisoner  nndertook  to  show  that  it 
was  an  accident  and  was  bound  to  satisfy 
the  Jury  of  that  fact  by  a  preponderance  of 
the  evidence.  It  has  been  so  held  In  regard 
to  self-defense  (Alexander  v.  Com.,  105  Pa. 
1  [10],  and  the  same  principle  should  apply 
to  reduce  what  Is  presumptively  a  motdef 
to  an  accidental  killing.  It  is  true  that  when 
this  case  was  here  before  (218  Fa.  86,  66 
Atl.  1007),  some  authorities  were  referred 
to  which  hold  that  accident  is  not  an  affirm- 
ative defense  which  puts  the  burden  of  proof 
on  the  prisoner  like  self-defense ;  and,  while 
I  must  concede  that  the  tendency  of  the  lan- 
guage used  is  to  credit  those  authorities,  yet 
the  decision  was  put  upon  another  and  en- 
tirely sound  ground.  The  rule  contended  for 
is  Illogical,  wrong  In  principle  and  in  true 
policy,  and  ought  not  to  be  considered  adopt- 
ed in  Pransylvanla  without  more  direct  and 
cogent  reasons  than  have  yet  been  presented. 
But,  If  I  am  wrong  in  this,  and  conceding 
for  the  present  that  the  part  of  the  charge 
quoted  was  erroneous,  yet  it  was  abundant- 
ly cured  by  the  context  After  defining  mbr- 
der  and  the  statutory  distinction  of  degrees, 
the  Judge  charged  that  "all  murder  not  <tf 
the  first  is  necessarily  of  the  second,  degree. 
Murder  In  the  second  degree  Includes  all  un- 
lawful and  malicious  killing,  evincing  deprav- 
ity of  heart,  bat  where  no  intentlcm  to  klU 


has  been  established  by  the  evidence  to  the 
satisfaction  of  the  Jury,  and  beyond  a  rea- 
sona-ble  doubt."  He  then  considered  man- 
slaughter and  the  bearing  of  intoxlcatlor, 
etc.,  using  this  emphatic  language:  "la 
every  criminal  trial  there  are  two  rights 
which  belong  to  the  accused  and  which  at- 
tach to  him  at  every  stage  of  it  and  in 
every  view  of  It  These  are  the  presumption 
of  innocence,  and  the  benefit  of  the  reason- 
able doubt  The  presumption  of  innocence 
must  be  overcome  by  proof,  and  by  proof 
which  will  leave  in  the  minds  of  the  Jury  no 
reasonable  doubt  of  guilt  In  trials  for  mur- 
der, as  in  all  others  of  a  criminal  nature, 
the  defendant  is  entitled  to  the  benefit  of 
what  is  known  as  a  reasonable  doubt;  that 
is,  the  feeling  of  uncertainty  as  to-  the  guilt 
of  the  accused  which  remains  tn  the  mind  of 
an  honest  man  after  a  full,  fair,  and  con- 
scientious consideration  of  all  the  evidence." 
And,  finally,  after  reviewing  the  evidence 
and  defining  specifically  the  different  verdicts 
which  the  Jury  might  find,  he  closed  his 
charge  by  repeating  the  caution:  "As  be- 
fore intimated,  before  yon  convict  the  pris- 
oner, you  should  be  satisfied  of  his  guilt  be> 
yond  a  reasonable  donbt  If  there  is  «  rea- 
sonable-doubt in  your  minds  of  his  guilt,  then 
he  should  be  acquitted."  lAe  Jury  retired 
for  deliberation  with  these  words  In  their 
ears,  and  It  does  not  appear  to  me  possible 
that  the  dullest  mind  could  have  failed  to 
appreciate  the  prisoner's  rights  on  this  sub- 
ject I  agree  that  In  the  choice  of  evils  in- 
cident to  the  imperfection  of  human  tribun- 
als It  is  better  that  a  guilty  man  shonld  es- 
cape than  that  an  Innocent  one  should  be 
convicted;  but  I  do  not  believe  In  magnify- 
ing trivial  breaches  of  technical  rules,  wblcb 
ooald  not  possibly  have  had  any  effect  on  the 
real  merits  of  the  case,  into  errors  which 
call  for  a  reversal  of  the  Judgment  By  the 
first  Jury's  want  of  nerve  to  do  Its  duty  a 
murderer  whom  any  honest  and  courageous 
Jury  would  have  convicted  in  the  first  de- 
gree without  leaving  the  box  has  escaped 
the  gallows  certainly,  and  .now  is  to  be  giT- 
en  a  third  chance  to  go  free  altogether.  I 
do  not  believe  that  ^the  law  requires  any 
such  failure  of  Justice. 

■ (2a  Pa.  98) 


In  re  PAXSON'S  ESTATE 

(Supreme  Court  of  Pennsylvania.     May  4, 
1908.) 

WiTXS— CiTABITABXJI     BSQUXSTS— "ATIXSniTO 

Witnesses  ** 

Under  Act  April  26,  1855  (P.  L.  328),  pro- 
viding that  DO  property  sbnli  be  bequeathed  to 
any  person  in  trust  for  reliRious  or  charitable 
uses  except  by  deed  or  will,  attested  by 'two 
credible  witnesses,  at  least  one  calendar  month 
before  the  decease  of  the  testator,  an  attesting 
witness  must  be  a  subscribins  witness. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  630.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 
In  the  matter  of  th»  estate  of  Bdward  M. 
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PaxBon.  Fro»  a  decree  .ditnaisslog  excep- 
tions to  adjudication,  the  'commonwealth,  on 
the  relation  of  the  National  Farm  School, 
and  otbem  appeal.    Afitaned. 

Penrose,  J.,  filed  the  adjudication,  which 
was,  In  part,  aa  follows: 

"The  decedent,  Hon.  Edward  M.  Paxson, 
died  without  Issue,  October  12,  1905.  By  his 
will,  admitted  to  probate  November  8,  1905. 
upon  proof,  by  two  witnesses,  of  handwriting 
of  signature,  he  gave  |100,000  and  certain 
real  estate  to  his  wife,  Mary  M.  B.  Paxson, 
absolutely,  and  certaW'  other  personal  prop- 
erty there  set  forth;  tie  residue  of  h\»  es- 
tate, after  various  gifts,  more  fully  set  forth 
in  the  petition  for  distribution  hereto  annex- 
ed, being  given  to  her  for  life.  The  will  eon- 
tains  charitable  gifts  as  follows:  'AH  my  re- 
maining farms  in  Bucks  county,  including 
the  Walter  farm  adjoining  "Nonesuch"  and 
subject  as  to  Bycot  Farm  to  my  wife's  life 
estate,  I  give  to  my  said  wife  and  to  my 
friends,  L.  Webster  Pox,  M.  D.,  William  S. 
Erdman,  M.  D.,  Harmon  Terkes  and  T.  How- 
ard Atkinson  and  their  heirs,  in  trust,  nev- 
ertheless, to  establish  and  found  at  "None- 
such" the  farm  I  recently  purchased,  •  •  • 
a  home  for  poor  boys,  where  they  shall  be 
properly  educated  as  farmers,  gardeners,  etc. 
I  leave  the  trustees  to  fix  the  age  at  which 
they  may  be  received  and  merely  suggest 
from  six  to  sixteen,  and  to  remain  until  they 
arrive  at  twenty-one  years,  and  that  after  a 
trial  term,  they  be  regularly  Indentured  as 
apprentices,  and  in  all  cases  the  control  of 
parents  over  them  to  be  absolutely  released. 
They  should  be  well  Instructed  in  the  dairy 
and  all  branches  of  farming,  as  well  as  lu 
truck  gardening;  and  when  their  term  has 
expired,  I  want  each  boy  wlu)  has  a  satis- 
factory record,  to  have  a  good  outfit  of  cloth- 
ing and  one  hundred  dollars  in  gold,  to  com- 
mence the  world  with ;  also  a  certificate  that 
be  has  graduated  with  credit.  I  am  Induced 
to  found  this  institution  from  the  fact  that 
BO  many  of  our  young  men  are  abandoning 
the  farming  business,  which  I  consider  a 
great  mistake.  I  leave  the  trustees  to  name' 
the  Institution,  and  merely  suggest  that  of 
"Buckingham  Agricultural  Institute."  I  pre- 
sume the  trustees  will  procure  a  charter; 
the  vacancies  In  the  board  to  be  filled  from 
time  to  time  by  the  appropriate  court  of 
Bucks  county.  I  do  not  desire  to  encumber 
this  will  with  minute  directions,  nor  do  I 
wish  to  tie  the  hands  of  the  trustees.  I  may 
leave  some  thought  as  to  the  management 
for  the  consideration  of  the  trustees,  which, 
however,  will  be  no  part  of  my  will,  and  not 
blading  upon  the  trustees.  And  that  the  in- 
stitution may  not  lack  support,  I  give  the 
said  trustees  the  sum  of  one  hundred  thou- 
sand dollars,  which  sum  shall  be  largely  in- 
creased on  the  death  of  my  wife;  in  trust 
for  the  purposes  above  mentioned.  •  •  • 
And  from  and  after  her  death,  I  give  and 
devise  all  my  real  estate  in  the  borough  of 


Newton,  BnckB  epnnty,  to  tlie  'OTriends' 
Boarding  Home"  of  Budcs  quarterly  meet- 
lug,  its  successors  and  assigns,  to  be  used  and 
enjoyed,  however,  only  so  long  as  the  said 
"Home"  shall  be  k^  for  such  purposes  as 
at  the  present  In  case  it  shall  not  be  kept 
as  such'  home  for  the  period  of  one  year,  then 
the  subject  of  this  devise  as  well  as  the  home 
Itself,  shall  revert  to  my  residuary  estate 
And  from  and  after  the  death  of  my  salO 
wife,  I.  give,  bequeath  and  devise  all  my  es- 
tate remaining  at  that  time  to  the  .trustees  of 
the  home  for  boys,  hereinbefore  named,  or 
their  successors.  In  trust  for  carrylhg  on  the 
aforesaid  provisions  for  said  home.  •  •  • 
I  suppose  my  executors  will  be  obliged  to  pay 
the  collateral  inheritance  tax  on  the  gift  to 
the  home  for  iK>or  boys,  but  I  think  they 
should  not  tax  such  a  charity,  and  I  there- 
fore request  my  executors  and  trustees  of 
the  home  to  apply  to  the  I^egislature  for  an 
appropriation  for  an  equal  amount' 

"The  will  was  signed  by  the  testator  Janu- 
ary 28,  1906,  nearly  nine  months  before  his 
death.  It  was  written  by  Horace  Tardley, 
secretary  of  the  Jayne  estate,  from  a  draft 
which  appears  to  have  been  made  by  the 
testator  himself.  It  is  free  from  the  slight- 
est ambiguity,  and  the  (Parity  which  it  seeks 
to  create  and  provide  for  is  of  the  most  de- 
serving and  beneficent  character;  but  while 
all  its  other  provisions  are  effective,  the  char- 
itable gifts  must  fall,  for  the  reason  the  tes- 
tator lias  failed  to  comply  with  the  require- 
ments of  the  act  of  April  26,  1855,  regulating 
testamentary  dispositions  of  real  and  per- 
Bwial  estate  for  such  purposes.  That  act  de- 
clares, in  language  which  is  explicit  and  per- 
emptory, that  'No  estate  shall  be  bequeathed, 
devised  or  conveyed  to  any  body  politic,  or  to 
any  person,  in  trust  for  religious  or  chari- 
table uses,  except  the  same  t>e  done  by  deed 
or  win,  attested  by  two  credible,  and,  at  the 
time,  disinterested  witnesses,  at  least  one 
calendar  month  before  the  decease  of  the 
testator  or  alienor;  and  all  dispositions  of 
property  contrary  hereto  shall  be  void  and 
tso  to  the  residuary  legatee  or  devisee,  next 
of  kin  or  heirs,  according  to  law.'  The  will 
Itself  shows  that  It  was  the  Intention  of  the 
testator  that  it  should  be  attested  by  at  least 
two  witnesses.  It  has,  at  the  end,  the  usual 
attestation  clause,  'Sealed  and  signed  in  the 
presence  of  us,'  but  the  intended  witnesses 
are  wanting. 

"The  testimony  shows  that  the  will,  hav- 
ing been  engrossed  by  Mr.  Yardley,  was 
brought  by  him  to  the  Jayne  building,  on  the 
north  side  of  Chestnut  street,  in  the  morning 
of  January  23,  1905,  and  taken  to  the  rooms 
of  the  Jayne  estate,  of  which  Judge  Paxaon 
was  one  of  the  trustees,  in  the  second  story. 
Patrick  Keefe,  the  Janitor  and  messenger  at 
the  estate,  was  there  at  the  time,  or  came  in 
soon  afterwards,  and  was  told  by  Mr.  Tard- 
ley  that  the  paper  which  he  then  had  was 
a  will,  which  Judge  Paxson  intended  to  ex- 
ecute.    It  does  not  appear,  however,  that 
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Patrick  examined  the  pager,  or  that  be  had 
any  knowledge  of  Its  character  or  Its  con- 
tents than  what  he  was  thns  told  by  Mr. 
Tardley.  Judge  Paxson  come  In  at  a  later 
hour.  He  seated  himself  at  the  table.  In  the 
main  room  of  the  Jayue  office,  and  while  Mr. 
Yardley,  who  stood  by  his  side,  read  the  orig- 
inal draft,  he  had  before  him  the  engrossed 
copy,  and  saw  that  it  was  correct  He  then 
signed  the  latter,  not  only  at  the  end,  but 
at  the  foot  of  each  page,  Mr.  Yardley  turning 
over  the  pages  for  him  as  he  did  so.  Pat- 
rick Keefe,  while  this  was  going  on,  was  in 
the  adjoining  room,  at  a  distance  of  perhaps 
50  feet,  reading  a  newspaper.  The  rooms 
were  communicating,  with  a  wide,  high  open- 
ing between,  so  that,  from  where  he  sat,  the 
table,  the  testator,  and  Mr.  Tardley  were  in- 
full  view.  He  might  therefore  have  seen 
the  act  of  signing,  but  he  was  unable  to  say 
that,  he  did;  and,  even  If  he  had,  he  could 
not,  except  from  what  he  had  been  told 
by  Mr.  Tardley,  in  the  absence  of  the  testa- 
tor, have  known  that  what  was  signed  was 
a  will.  See  upon  this  subject,  Hock  v.  Hock, 
6  Serg.  &  R.  47.  It  Is  true  that  Patrick 
testified  that  he  saw  a  paper  on  the  table 
in  Mr.  Yardley's  room  at  the  time,  which, 
when  the  will  was  brought  before  the  audit- 
ing Judge  from  the  office  of  the  register  of 
wills,  he  identified  as  the  same  paper,  though 
be  only  saw  the  outside  of  it,  declaring  that 
Its  appearance,  when  on  that  table,  was 
precisely  that  of  the  paper  from  the  register. 
The  absolute  unreliability  of  such  evidence 
is  shown  by  the  fact  that  the  latter  paper 
had  on  It  the  buff  colored  back  put  on  in 
the  register's  office,  which  it  certainly  had 
not  when  it  was  signed  by  the  testator.  Aft- 
er the  will  was  signed,  Mr.  Yardley  asked  the 
testator  who  were  to  be  the  witnesses,  to 
which  the  reply  was  that  he  (Yardley)  and 
Patrick  would  do;  but,  when  his  attention 
was  called  to  the  fact  that  the  will  ^ave  a 
small  legacy  to  each,  and  that  they  might, 
I>erhap8,  on  that  account,  be  disqualified,  he 
agreed  that  this  might  be  so,  and  said  that 
*Mr.  Oellers  and  Mr.  Harrington  are  coming 
to  see  me  on  business,  and  when  they  come 
I  will  ask  them  to  witness  it'  This,  how- 
ever, was  never  done.  Some  months  after- 
wards, in  conversation  with  various  friends, 
who  were  examined  before  the  auditing  Judge 
as  witnesses,  he  spoke  of  having  executed  a 
will  and  of  the  charities  which  it  provided 
for,  referring  especially  to  the  home  for  poor 
boys  and  the  plan  for  educating  young  farm- 
ers, in  which  he  expressed  great  Interest; 
but  the  will  by  which  this  was  done  was  not 
exhibited  to  the  witnesses,  nor  was  there 
anything  by  which  they  could  identify  it 
"The  ordinary  method  by  which  a  will  is 
attested  is  by  having  it  witnessed  by  persons 
who,  at  the  request  of  the  testator,  sign 
their  names  for  that  purpose;  but  subscrip- 
tion is  not  perhaps,  the  only  method  of 
attestation,  though,  obviously,  mere  proof  of 
the  genuineness  of  the  signature  of  a  testa- 


tor la  not  'attestation.'  Tbe  act  of  1833 
requires  that  a  will  shall  be  "proved*  by 
two  witnesses;  and  any  written  instrument. 
In  the  absence  of  statutory  requirements,  is 
proved,  If  there  are  no  subscribing  witness^ 
es,  by  proof  of  the  signature.  When,  there- 
fore, the  act  of  1865  declared  that  in  order 
to  create  a  valid  charity  the  will  must  be 
'attested,'  something  different  from  the 
"proof,*  which  was  sufficient  In  the  case  of 
an  ordinary  will,  was  manifestly  Intended. 
The  act  was  a  remedial  one,  and  its  pur- 
pose was  apparent  It  was  to  protect  testa- 
tors against  their  own  weakness,  and  froQi 
the  Importunities  and  undue  Influence  of  de- 
signing persons,  often  exercised  at  the  ex- 
pense of  those  to  whom  the  testator  was  un- 
der moral  obligation  to  make  provision  for. 
The  law,  to  use  the  language  of  Judge  Mitch- 
ell, in  Hoffner's  Estate,  IGl  Pa.  331,  343,  29 
Atl.  35,  'recognizes  such  bequests  as  valid, 
but  requires  them  to  be  made  when  the  Judg- 
ment is  clear,  and  the  obligation  is  not  sbari>- 
ened  or  exaggerated  by  the  terrors  of  Im- 
pending death.*  It  is  to  be  so  construed  as 
to  prevent  the  mischief  which  it  was  de- 
signed to  correct  and  this  would  be  done 
very  ineffectually,  if  at  all,  if  'attestation* 
is  to  be  regarded  simply  as  the  equivalent  or 
synonym  of  'proof.'  Nothing  would  be  easier 
than  to  antedate  the  will  and  dispense  with 
witnesses  and  then,  the  presumption  being 
that  the  date  was  the  actual  one,  the  stat- 
utory provision  that  It  must  be  at  least  one 
calendar  month  before  the  death  of  the  tes- 
tator would,  in  many,  if  not  the  majority 
of  cases,  be  a  nullity.  To'  attest  a  will  the 
witnesses  must  be  able  to  Identify  the  In- 
strument as  the  act  of  the  testator,  not 
simply  from  the  appearance  and  nature  of 
the  paper  Itself,  but  from  the  declaration  of 
the  testator  and  its  identification  by  him  at 
the  time.  Whether  he  must  not  also  request 
the  persons  to  bear  witness  that  the  instru- 
ment is  his  will  need  not  be  considered. 

"Undoubtedly  many  Instances  have  occur- 
red, and  will  occur,  of  which  the  present  is 
a  striking  example,  where  most  deserving 
charities  have  been  defeated  by  the  failure 
of  testators  to  comply  with  the  requirements 
of  the  act;  but  the  responsibility  is  upon 
the  testator  who  does  this,  and  not  upon 
the  court  whose  duty  It  Is  to  decide  an  ab- 
stract question.  The  act  is  plain,  and  Its 
terms  peremptory,  and  Judges  cannot  disre- 
gard it  or  allow  themselves  to  be  Influenced 
by  the  hardship  of  any  particular  case. 
Cases  of  hardship  frequently  occur  as  the 
result  of  statutory  enactments,  as,  for  ex- 
ample, the  act  requiring  a  promise  to  pay 
the  debt  of  another  to  he  In  writing  (see 
Schafer  v.  Bank,  5»  Pa.  144,  98  Am.  Dec. 
323),  or  the  act  requiring  a  will  to  be  signed 
'at  the  end  thereof,*  which,  as  held  in  Wine- 
land's  Appeal,  118  Pa.  37,  12  Atl.  301,  4  Am. 
St.  Rep.  571,  in  an  opinion  by  Judge  Paxson 
himself,  must  be  literally  complied  with,  even 
If  the  words  following  the  signature  do  £ot 
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affect  or  change  the  dispositions  made  by 
the  instrument.  In  the  present  case,  the 
testator  was  perfectly  familiar  with  the 
law.  He  knew  that  the  will,  so  far  as  con- 
cerned the  charitable  gifts,  was  Incomplete 
until  duly  attested;  and  he  declared  that  he 
would,  at  a  later  time,  see  that  this  was  done, 
but,  whether  from  forgetfulness,  inatten- 
tion, or  because  of  some  contemplated  change, 
it  never  was  done.  The  act  has  been  on  the 
statute  book  for  more  than  60  years,  and 
very  many  cases  have  occurred,  frequently 
in  our  own  court,  in  which  gifts  of  this 
character  have  been  declared  inoperative  be- 
cause the  will  was  not  attested  by  two  wit- 
nesses, though  it  had  been  admitted  to  pro- 
bate upon  proof  of  the  handwriting  of  the 
testator.  The  correctness  of  this,  so  far  as 
appears,  has  never  hitherto  been  questioned. 
So  long  ago  as  1862  a  very  distinguished 
Judge  (Thompaon,  P.  J.,  of  the  court  of  com- 
mon pleas  of  Philadelphia)  thus  decided  in 
Hupfeld's  Estate,  6  Phlla.  219,  and  a  no  lees 
distinguished  Judge,  of  the  orphans'  court  of 
Allegheny  county,  decided  (In  1891)  In  the 
same  way  In  Gray's  Estate,  147  Pa.  67,  69, 
23  Atl.  205;  the  decree  being  affirmed  by 
the  Supreme  Court  The  contemporaneous 
and  continued  construction  of  a  statute, 
where  its  meaning  is  In  doubt,  will  not  be 
departed  from.  Contemporanea  exposltio  est 
optima  et  fortlsslma  in  lege,  and  optimus 
legis  interpres  consuetude.  But  the  mean- 
ing of  the  act  of  1855  Is  not.  In  the  opinion 
of  the  auditing  Judge,  doubtful.  No  other 
argument  Is  required  than  the  act  itself.  Its 
words  are  free  from  ambiguity,  and  Inter- 
pretation is  unnecessary.  Qnotles  In  verbis 
nulla  est  amblguitas,  ibi  nulla  exposltio 
contra  verba  flenda  est. 

"The  auditing  judge  is  compelled,  there- 
fore, notwithstanding  the  exceptionally  able 
argument  of  counsel  representing  the  chari- 
ty and  the  commonwealth,  to  decide,  though 
with  great  regret,  that  Oie  charitable  gifts 
have  failed,  by  reason  of  the  omission  of  the 
testator  to  execute  the  will  in  accordance 
with  the  requirements  of  the  act  of  1856, 
regulating  such  dispositions;  and  as  the 
ultimate  gift  was  residuary,  the  result  is  to 
this  extent:  An  intestacy,  one  half  of  the 
personal  estate  passing  to  the  widow  of  the 
testator,  and  the  other  half  to  his  next  of 
kin,  his  nephews  and  niece  and  grandnephews 
and  nieces,  whose  names  are  set  forth  In 
the  petition  hereto  annexed,  per  stirpes." 

Bxceptlons  to  the,  adjudication  were  dis- 
missed by  tbe  coart  In  the  following  opin- 
ions: 

"Ashman,  P.  J.  We  adopt  the  adjudica- 
tion of  Judge  Penrose  as  the  opinion  of  tbe 
court  It  was  attempted  to  prove  the  gifts 
to  charity  by  two  witnesses,  one  of  whom, 
seated  at  a  distance  of  50  feet  or  more  from 
tbe  testator,  could  Identify  the  paper,  upon 
which  the  testator  wrote,  as  the  will,  only 
hecanse  the  draftsman,  the  other  witness,  had 
told  lilm  that  it  was  the  testator's  will,  evi- 


dence which  was  purely  hearsay.  His  testi- 
mony was  defective  In  this:  That  It  required 
to  be  supplemented  by  that  of  another,  where- 
as, under  repeated  decisions,  each  witness  to 
a  charitable  gift  must,  from  his  evidence, 
based  on  Independent  knowledge  and  informa- 
tion as  an  eyewitness,  meet  all  the  require- 
ments of  the  statute.  Hock  v.  Hock,  6  Serg. 
&  E.  47;  Mitchell  v.  Low,  213  Pa.  626,  63 
Atl.  246.  To  make  good  his  deficiencies  by 
cumulative  testimony  furnished  by  another 
eyewitness,  or  by  after-declarations  of  the 
testator  to  others  that  he  had  executed  a  will 
bequeathing  to  charities,  which  he  described 
in  terms  corresponding  with  those  named  in 
his  will,  is  not  permissible.  A  chain  is  no 
stronger  than  its  weakest  link,  and  this  Is 
true  in  law  as  in  physics.  Derr  v.  Greena- 
wait,  76  Pa.  239.  Neither  witness  had  signed ; 
and,  if  either  had  died  before  tbe  hearing,  the 
gifts  must  have  fallen.  The  act  of  1855,  in 
our  opinion,  carefully  guards  against  such  a 
mischance.  It  provides  that  no  estate  shall 
be  conveyed  or  willed  to  a  charity,  'except  the 
same  be  done  by  deed  or  will,  attested  by  two 
credible  and  at  the  time  disinterested  witness- 
es, at  least  one  calendar  month  before  the  de- 
cease of  the  testator  or  alienor.'  The  orderly 
arrangement  of  these  provisions  seems  to  In- 
dicate that  the  attestation  should  be  made  at 
least  one  calendar  month  before  the  death. 
Gray's  Estate,  147  Pa.  67,  23  Atl.  205.  If  the 
witness  attest  the  will  by  signing,  and  we 
know  no  case  where  an  inr^trument  has  been 
held  to  be  attested  except  by  the  signatures 
of  the  witnesses,  and  one  or  both  should  die, 
proof  of  their  signature  will  carry  with  it 
the  legal  presumption  that  the  will  was  ex- 
ecuted in  conformity  with  all  legal  require- 
ments. It  is  incredible  that  the  Legislature 
could  have  meant  to  subject  a  will  giving,  as 
in  this  Instance,  a  million  to  charities  to  the 
hazard  of  the  continuance  in  life  of  a  single 
witness.  The  testator,  who  bad  but  recently 
resigned  from  the  highest  Judicial  office  of 
the  commonwealth,  evidently  entertained  this 
view.  He  acquiesced  In  the  suggestion  by 
the  draftsman,  whom  he  requested  to  sign, 
tbat  he  and  Keefe,  being  legatees,  were  per- 
haps Interested  witnesses  within  the  meaning 
of  the  act,  and  were  therefore  ineligible ;  and 
he  declared  tbat  he  would  have  two  other  wit- 
nesses sign  the  instrument  He,  therefore, 
manifestly  regarded  the  will  as  at  that  time 
incomplete.  It  is  useless  to  speculate  upon 
this  after-inaction.  He  may  have  intended, 
on  further  reflection,  to  add  other  provisions 
to  the  Instrument  But  he  did  nothing,  and 
his  will  remains  as  he  saw  fit  to  leave  It 

"For  the  reasons  given  ^by  the  auditing 
Judge,  we  concur  in  his  decision  that  the  col- 
lateral inheritance  tax,  imposed  by  the  Mex- 
ican government  on  inheritances  and  legacies, 
was  due  and  payable  by  the  estate  of  the  tes- 
tator, out  of  the  proceeds  of  tbe  mortgage 
held  by  him  upon  the  property  of  the  Amparo 
Mining  Company,  the  mortgagor. 
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"The  claim  of  John  E.  Williams  to  certain 
shares  of  t-^ock  of  the  Amparo  Mining  Com- 
pany, to  the  rejection  of  which  exceptions 
were  filed.  Is  referred  back  to  the  auditing 
Judge,  with  bis  own  consent,  for  further  con- 
sideration. 

"The  remaining  exceptions  are  dlsmUHed. 

"Penrose,  J.  (concnrrlng).  It  must  always 
be  a  source  of  great  regret  that  a  charity, 
which  might  have  been  productive  of  so  much 
benefit  to  the  community,  should  fall,  or  that 
a  fortune  so  large  should  go  to  those  whom 
the  testator,  apparently,  did  not  wish  to  have 
It ;  but  the  act  of  Assembly  which — wisely,  as 
has  heretofore  been  supposed — regulates  the 
methods  by  which  such  benevolences  (often 
the  result  of  importunities,  at  a  time  when  the 
donor  is  not  in  a  state  of  mind  to  resist  them, 
and  when  perhaps  bis  own  fear  or  selfish 
desire  for  post  mortem  admiration  causes 
him  to  overlook  those  for  whom  he  onght  to 
provide)  are  to  be  created,  declares  that:  'No 
estate  •  •  •  shall  •  •  •  be  bequeathed, 
devised  or  conveyed  to  any  body  politic  or  to 
any  person  In  trust  for  reli^ous,  charitable, 
literary  or  scientific  uses  except  the  same  be 
done  by  deed  or  will,  attested  by  two  credi- 
ble and  at  the  time  disinterested  witnesses, 
at  least  one  calendar  month  before  the  de- 
cease of  the  testator  •  •  •  and  all  disposi- 
tions of  property  contrary  hereto  shall  go  to 
the  residuary  legatee  or  devisee,  next  of  kin 
or  heirs,  according  to  law.'  The  question, 
therefore,  unafTected  by  the  merits  of  the  gift 
or  the  amount  given,  is  a  very  simple  one: 
What  is  the  method  by  which,  alone,  under 
the  mandates  of  the  act,  a  valid  charitable 
disposition  of  an  estate  can  be  made  by  will? 
and  In  the  consideration  of  this  question  it 
is  manifest  that  the  eminence  of  the  testator, 
or  the  profundity  of  his  legal  attainments, 
pan  have  no  weight  whatever;  for,  to  use  the 
language  of  Professor  Gray  (Rule  against  Per- 
petuities, preface  page,  v):  'If  the  answer  to 
a  problem  does  not  square  with  the  multi- 
plication table,  one  may  call  It  wrong,  at 
though  it  be  the  work  of  Sir  Isaac  Newton.' 
The  act  is  a  remedial  one,  aimed  at  an  ob- 
vious mischief.  It  has  been  on  the  statute 
books  for  more  than  60  years,  during  all  of 
which  time  its  meaning  has  been  supposed, 
by  bench  and  bar,  to  be  clear  and  free  from 
doubt.  It  has  been  acted  upon,  under  tbis 
general  understanding,  In  Innumerable  in- 
stances; and,  so  far  as  its  plain  expression 
called  for  interpretations,  the  rule  that  re- 
medial statutes  are  to  be  so  construed  as  to 
suppress  the  mischief  and  advance  the  rem- 
edy— 'suppressing  all  subtile  inventions  to 
creep  out  of  the  statute' — ^has  never  been  lost 
Bight  of. 

"The  act,  as  already  stated,  declares  that 
no  such  testamentary  disposition  shall  be 
made,  except  by  'deed  or  will  attested  by  two 
credible  and  at  the  time  disinterested  wit- 
nesses, at  least  one  calendar  month  before 
the  decease  of  the  testator.'     It  must  not 


only  be  by  a  will  executed  at  least  one  calen- 
dar month  before  such  death,  bat  that  will 
must  be  not  simply  "proved,*  as  in  the  case 
of  an  ordinary  will,  but  "attested'  by  two 
witnesses.  Obviously  some  kind  of  proof  dif- 
fering from  the  ordinary  proof,  •  is  there 
made  requisite.  When  a  statute  nses  a  dif-- 
ferent  term  from  that  used  in  another  stat- 
ute relating  to  the  same  general  subject, 
the  rule  Is  elementary  that  a  different  mean- 
ing is  Intended;  and  the  difference  In  the 
meaning  of  the  words  "proved,'  as  used  in 
the  act  relating  to  ordinary  wills,  and  'at- 
tested,' as  used  in  the  act  with  regard  to 
wills  creating  charities,  has  been  shown  by 
eminent  Jurists,  in  language  substantially  the 
same  in  very  many  cases,  beginning  with 
what  was  said  by  Judge  Oswald  Thompson, 
in  1861,  in  Hupfeld's  EJstate,  6  Phila.  219; 
Irvine's  Estate,  206  Pa.  1,  55  Atl.  795,  being 
the  last  utterances  of  the  Supreme  Court 
on  the  subject  See,  also,  Gray's  Estate,  147 
Pa.  67,  23  Atl.  205,  etc.  There  must  be  two 
witnesses,  and  each  must  'attesf — whatever 
that  may  be — the  "wlir  which  contains  the 
charitable  gift  An  'attesting*  witness  In 
the  sense  used  by  the  statute,  can  be  no 
other  than  one  who,  of  bis  own  knowledge, 
can  Identify  the  instrument  as  that  executed 
by  the  testator  'not  less  than  one  calendar 
month  before'  bis  death.  The  witnesses  who 
'attest'  must  be  credible,  and  'at  the  time' 
disinterested.  At  what  thne?  At  the  time 
of  attestation.  And  what  Is  it  that  they 
attest?  That  the  will,  which  they  must 
each  be  able  to  Identify  (see  Slmrell's  Es- 
tate, 154  Pa.  604,  26  Atl.  599,  35  Am.  St 
Rep.  864),  was  executed  at  least  one  calendar 
month  before  the  death  of  the  testator;  and 
here  there  Is  but  one  person  who  can  testi- 
fy as  to  the  execution  of  the  will,  the  other, 
who  was  called  for  the  purpose,  not  only 
having  no  knowledge  of  his  own  that  the 
instrument  was  the  testator's  willt  but  being 
unable  to  say  that  be  aaw  it  'signed  at  the 
end  thereof  or  at  alL  That  declarations  of 
the  testator,  not  having  the  will  in  the  pres- 
ence of  the  person  to  whom  they  are  made, 
that  he  has  disposed  of  his  estate  in  a  desig- 
nated way  are  not  the  -equivalent  of  a  wit- 
ness required  to  prove  a  will  was  expressly 
dedded  in  Derr  v.  Oreenawalt  76  Pa.  239, 
In  an  opinion  by  Judge  Sharswood,  citing 
Clark  V.  Morton,  6  Rawle,  235,  28  Am.  Dec. 
G67,  where  the  same  thing  waa  decided  in  the 
case  of  Judge  Morton's  will.  Very  eminent 
counsel  (Mr.  Meredith  and  Mr.  WilliamB) 
contended  for  a  different  ruling  in  Clark  t. 
Morton,  but  the  law  was  too  obvlonsly  ~ 
against  them,  and  the  question  cannot  now 
be  regarded  as  an  open  one.  It  is  not  af- 
fected  by  Scott's  Estate,  147  Pa.  89,  23  Atl. 
212,  30  Am.  St  Rep.  71S,  an  exceptional 
case  which  was  explained  In  the  very  recent 
case  of  WUling's  Estate,  212  Pa.  136,  61  AU. 
812,  where  the  court  below  was  reversed 
for  following  what  was  erroneously  supposed 
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to  be  the  doctrine  newly  eslabUebed  by 
Scott* s  Estate. 

"In  the  present  case  Jndge  Pazaon  had  in- 
tended to  comply  with  the  act  The  will, 
which  he  signed,  was  copied  from  a  draft 
which  be  himself  had  made.  It  contained 
fhe  ntraal  attestation  clause,  to  be  subscribed 
by  two  witnesses;  bnt,  it  having  been  sug- 
gested to  him  that  the  two  persons  whom  he 
had  Intended  to  call  might  not  be  'disinterest- 
ed,' within  the  meaning  of  the  act,  he  con- 
^  curred  In  the  suggestion,  declaring  that  he 
would  have  two  others,  whom  he  named, 
whom  he  expected  to  see  later  in  the  day) 
but,  whether  from  forgetfulness  on  his  part, 
or  inattention,  or  from  an  unezpressed  idea 
of  subsequent  changes  In  the  will,  he  failed 
to  do  80.  The  consequence  is  most  unfortu- 
nate, but  it'  is  not  in  the  power  of  the  court 
to  avoid  this.  The  mandate  of  the  act  Is 
positive,  and,  as  said  in  Gorgas  v.  Saxman, 
216  Pa.  237,  65  Atl..619,'a  'ruling  made  to 
cover  the  exigencies  of  a  particular  case 
makes  bad  law  generally.'" 

Argued  before  MITCHBUi,  G.  J.,  and 
FELL.  BROWN,  MESTRBZAT,  POTTER, 
EliKIN,  and  STEWART,  JJ. 

Abraham  Israel,  Russell  Duane,  Alfred  N. 
Ketm,  and  John  E.  Fox,  for  appellants. 
John  G.  Johnson,  for  appellees  Stopp  and 
others.  Samuel  Dickson,  Henry  S.  Drinker, 
Jr.,  and  Henry  D.  Paxson,  for  appellees  Pax- 
son  and.  others. 

MITCHELL,  C.  J.  Appellante  have  pre- 
sented a  learned  argument  on  the  etymology 
and  primary  meaning  of  the  word  "attest," 
but  unfortunately  It  has  little  bearing  on  the 
question  in  this  case.  The  word  has  several 
variations  of  meaning,  subordinate  to  the 
general  sense,  among  which  the  latest  au- 
thority, the  new  Oxford  dictionary,  gives 
"(a)  to  bear  witness  to,  to  testify,  to  certify, 
(b)  formally  by  signature."  The  exact  ques- 
tion ^ere  Is  the  sense  in  wlilch  the  Legisla- 
ture used  the  word  in  Act  April  26,  1855  (P. 
li.  328).  By  the  general  wills  act  of  April  S, 
1833  (P.  L.  249),  wills  "in  all  cases  shall  be 
proved  by  the  oaths  or  affirmations  of  two 
or  more  competent  witnesses."  No  subscrib- 
ing witnesses  are  necessary,  proof  of  the  tes- 
tator's signature  by  witnesses  acquainted 
with  his  handwriting  being  sufficient,  and 
the  witnesses  being  only  required  to  be  "com- 
petent"— i.  e.,  disinterested— at  the  time  of 
maldng  proof.  In  the  act  of  1855,  however, 
the  Legislature  set'  an  entirely  different 
standard  of  proof.  By  that  act  "no  estate, 
real  or  personal,  shall  hereafter  be  bequeath- 
ed, devised,  or  conveyed  to  any  body  politic, 
or  to  any  person  to  trust  for  religious  or 
charitable  uses,  except  the  same  be  done  by 
deed  or  will,  attested  by  two  credible,  and, 
at  the  time,  disinterested  witnesses,  at  least 
one  calendar  month  before  the  decease  of 
the  testator  or  alienor."  The  purpose  of  this 
act   is  plain.     It  was  to  make  reasonably 


sure  that  testamentary  gifts  to  religion  or 
charity  were  the  result  of  deliberate  Intent 
of  the  testator,  and  were  not  coerced  from 
him  while  in  weakened  physical  condition, 
under  the  influence  of  the  doubts  and  ter- 
rors of  impending  death.  The  main  feature 
of  this  precaution  was,  of  course,  the  re- 
quirement that  the  gift  must  be  by  deed  or 
will,  one  calendar  month  before  the  decease 
of  the  donor  or  testator,  and  this  fact  must 
be  attested  by  two  credible  and,  at  the  time, 
disinterested  witnesses.  Nothing  is  easier 
than  to  antedate  a  writing,  whether  deed  or 
will,  and  the  statute  guarded  against  that 
danger  by  the  requirement  that  It  should 
be  not  merely  proved,  but  "attested"  by  two 
witnesses,  and  those  two  must  be  at  "the 
time  disinterested."  At  what  time?  Cer- 
tainly not  merely  at  the  time  of  probate,  for 
that  was  the  general  rule  under  the  act  of 
1833,  and  did  not  need  any  re-enactment. 
Those  whose  memory  goes  further  back  than 
the  evidence  act  of  1887  will  recall  the 
amount  of  time  and  argument  spent  over 
questions  of  fhe  Interest  of  witnesses,  and 
whether  the  Interest  had  been  or  could  be 
released.  The  act  closed  all  controversy  on 
this  point,  by  the  requirement  that  the  wit- 
nesses should  be  disinterested  "at  the  time." 
At  what  time?  Clearly  at  the  time  the  In- 
strument was  executed.  In  the  manner  re- 
quired by  the  statute.  In  Ervlne's  Estate, 
206  Pa.  1,  55  Atl.  796,  it  was  said  by  our 
Brother  Mestrezat  that  this  language  "pre- 
supposes the  existence  of  a  writing,  signed 
by  the  testator  at  the  time  of  the  attesta- 
tion," and  tfa'at,  necessarily,  is  the  time  the 
quallflc&tlpn'  6f  the  witnesses  must  be  re- 
ferred to. 

Having  regard,  therefore,  to  the  change  in 
the  language  of  the  two  statutes  from  "prov- 
ed," in  the  act  of  1833,  to  "attested,"  In  the 
act  of  1855,  to  the  requirement  of  the  latter 
that  the  two  witnesses  shall  be  "at  the  time" 
disinterested,  and  the  absence  of  any  other 
reasonable  intendment  as  to  that  time  than 
the  date  of  compliance  with  the  requirements 
of  the  statute,  to  wit,  the  execution  of  the 
will  not  less  than  a  calendar  month  before 
testator's  death,  and  Its  attestation  by  two 
"at  the  time"  disinterested  witnesses,  the 
conclusion  Is  not  to  be  avoided  that  the  at- 
testation must  he  by  witnesses,  who  then  and 
there  make  compliance  with  the  statute  cer- 
tain by  subscribing  their  names.  An  attest- 
ing witness  under  this  statute  means  a  sub- 
scribing witness. 

The  learned  court  below  called  attention 
to  the  danger,  from  the  death  of  one  or  both 
witnesses,  that  the  gift  might  fail  if  the 
witnesses  had  not  signed.  It  is  a  strong 
argument,  ab  inconvenlenti,  and  adds  to  the 
force  of  the  conclusion.  But  we  put  our  deci- 
sion on  the  manifestly  Intentional  variation 
In  the  language  of  the  two  statutes  and  the 
nature  of  the  additional  requirements  in  the 
act  of  1855. 

Decree  affirmed. 
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BLOTTER  T.  PATTERSON. 

(Supreme  Court  of  Pennsylvania.     April  27, 
1908.) 

1.  Gbotjnd  Rekts— Sales— Action  fob  Pbiob 
— Specific  Pebfobmance. 

An  action  to  recover  the  price  for  which 
plaintiff  sold  to  defendant  a  yearly  ground  rent 
will  be  treated  as  a  bill  for  specific  performance 
of  a  contract  for  the  sale  of  real  estate  where 
the  defendant  refused  to  accept  a  deed  because 
of  incumbrances  on  the  land,  and  the  rights  of 
the  parties  must  be  determined  in  accordance 
with  the  law  in  such  cases. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Ground  Rents,  8  3.] 

2.  Same— Defenses— Priob  Liens. 

Defendant  agreed  in  writing  to  purchase  a 
yearly  ground  rent  clear  of  all  incumbrances 
which  affect  the  principal  of  the  ground  rent. 
At  the  date  of  the  agreement  and  when  plain- 
tiff_  tendered  the  deed,  there  were  certain  mu- 
nicipal liens  against  the  real  estate  which  were 
first  liens.  Held,  that  the  purchaser  was  re- 
lieved from  all  liability. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Aaron  H.  Slotter  against  Joseph 
O.  Patterson,  Jr.  From  an  order  discharg- 
ing rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense,  plaintiff  appeala  Af- 
firmed. 

Argued  before  MITCHELL,  C.  3., '  and 
BROWN,  MESTRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Henry  W.  Scarborough,  for  appellant 
Homer  O.  White,  for  appellee. 

MESTREZAT,  J.  This  Is  an  action  of  as- 
sumpsit brought  by  the  plaintiff  to  recover 
the  purchase  money  due  on  a  written  agnree- 
ment  by  which  the  plaintiff  sold  to  the  de- 
fendant a  "certain  yearly  ground  rent  for 
the  sum  of  one  hundred  and  twenty  dollars, 
payable  half  yearly  •  •  •  out  of  and 
for  all  that  certain  lot  or  piece  of  ground 
with  the  buildings  and  Improvements  there 
erected  situate  on  the  west  side  of  Forty- 
Ninth  street"  In  the  city  of  Philadelphia. 
The  action,  therefore,  must  be  treated  as  a 
bill  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate,  and  the 
rights  of  the  parties  must  be  determined  in 
accordance  with  equitable  principles  applica- 
ble in  such  cases. 

The  plaintiff  agreed  to  convey  a  title  "clear 
of  all  Incumbrances  whldi  affect  the  principal 
of  the  ground  rent"  On  investigation  the 
defendant  ascertained  that  at  the  date  of  the 
agreement,  and  when  the  plaintiff  tendered  a 
deed,  there  were  certain  municipal  liens 
against  the  property  amounting  In  the  ag- 
gregate to  more  than  $1,000.  Be,  therefore, 
refused  to  pay  the  purchase  price  and  accept 
a  title  to  the  ground  rent,  alleging  as  a 
reason  therefor  that  the  plaintiff  could  not 
convey  a  title,  as  required  by  his  agreement, 
"clear  of  all  incumbrances  which  affect  the 
principal  of  the  ground  rent"  This  Is  the 
only  question  In  the  case,  and,  on  a  rule  for 
Judgment  for  want  of  a  sufficient  affidavit 


of  defense,  the  court  below  sustained  the 
contention  of  the  defendant  and  refused 
judgment 

We  need  not  enter  into  a  discussion  to 
show  that  the  trial  court  properly  disposed 
of  the  case.  The  question  Involved  is  clearly 
and  conclusively  settled  by  the  decision  of 
this  court  In  Mitchell  v.  Stelnmetz,  97  Pa. 
251.  That  was  an  action  of  assumpsit  for  the 
recoyery  of  damages  alleged  to  have  resulted 
to  the  plaintiff,  the  owner  of  a  ground  rent, 
by  reason  of  the  refusal  of  the  defendant, 
who  bad  purchased  it,  to  take  title.  The  par- 
ties submitted  a  case  stated,  and  it  was 
agreed  that  the  court  should  "exercise  as  full 
equitable  powers  as  if  a  bill  in  equity  had 
been  filed  for  specific  performance  of  a  con- 
tract of  sale."  The  defendant  pmrchased 
at  auction  a  ground  rent  of  $100' per  annum 
owned  by  the  plaintiff,  paying  therefin: 
$1,600.  The  defendant  refused  to  accept  a 
deed  on  the  ground  that  there  existed  at  the 
time  of  the  sale,  and,  when  the  deed  was 
tendered,  certain  taxes  and  municipal  claims 
against  the  lot  out  of  which  the  rent  issued, 
amounting  in  the  aggregate  to  $1,684.79.  The 
defendant  contended  that  the  title  to  the 
ground  rent  sold  was  not,  by  reason  of  the 
Hens,  marketable  at  the  time  of  the  sale. 
It  was  admitted  that  the  title  to  the  ground 
rent  Itself  was  good  and  marketable  in  all 
other  respects,  and  that  the  deed  tendered 
was  in  proper  form.  The  questions  of  law 
presented  to  the  court  for  determination 
were :  (a)  Is  the  defendant  relieved  from  his 
contract  to  purchase  the  ground  rent  by  rea- 
son of  the  existence  of  the  Incumbrances  upon 
the  real  estate  out  of  which  the  gronnd  rent 
purchased  issued?  and  (b)  are  the  plaintiffs 
entitled  to  recover  from  the  defendant  the 
loss  sustained  by  reason  of  the  nonfulfillment 
by  the  defendant  of  his  agreement  to  pur- 
chase the  ground  rent?  The  first  question 
was  answered  in  the  affirmative  and  the 
second  question  in  the  negative  by  the  trial 
court  which  entered  Judgment  for  the  de- 
fendant ;  and  on  appeal  the.  Judgment  was 
affirmed  by  this  court 

It  will  be  observed  that  the  facts  of  the 
case  at  liar  are  similar  to  those  In  the  Mit- 
chell Case,  and  the  reasoning  In  the  latter 
case  applies  with  full  force  to  the  case  un- 
der consideration.  Paxson,  J.,  delivering  the 
opinion,  said,  inter  alia  (page  255  of  97  Pa.) : 
"What  are  the  facts  here?  The  land  is 
heavily  incumbered  by  municipal  claims  and 
taxes,  which  •  •  •  are  made  prior  to  all 
other  liens  and  incumbrances.  A  Judiidal 
sale  for  the  arrears  of  ground  rent,  or  upon 
any  other  incumbrance,  will  not  discharge 
the  lien  of  the  taxes  unless  the  property 
brings  enough  to  pay  them.  It  Is  manifest, 
therefore,  that  this  ground  rent  Is  worthless, 
or  its  value  greatly  impaired  by  reason  of 
the  liens  upon  the  land  out  of  which  it  is- 
sues. These  liens  affect  the  title  to  the  land, 
and  whatever  Impairs  the  title  to  the  landl 
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necessarily  Impairs  the  title  to  a  rent  Issuing 
out  of  the  land.  If  the  title  to  the  land  falls, 
the  title  to  the  rent  falls  with  It  I  presnme 
it  will  be  conceded  that,  If  this  ground  rent 
had  been  subject  to  prior  mortgage  on  the 
land  equal  to  the  value  of  the  latter,  the  title 
to  the  rent  would  have  been  worthless.  Ih 
*hat  respect  does  such  case  differ  from  the 
one  In  hand?  In  either  event,  the  rent  is 
subject  to  a  paramount  Hen  upon  the  thing 
out  of  which  it  Issues,  and  It  necessarily 
sweeps  away  the  title  to  both."  So  "far  as 
ai^)eaTs  In  this  record,  the  municipal  claims 
which  are  a  first  lien  against  the  lot  out  of 
wliich  the  ground  rent  issues  may  be  equal 
or  almost  equal  to  the  value  of  the  lot  it- 
self. It  la  Impossible,  therefore,  to  say  that 
these  Hens  will  not  affect  the  principal  of  the 
ground  rent  In  fact  if  the  claims  amount 
to  the  full  value  of  the  property,  they  would 
wipe  out  entirely  the  ground  rent  l%Is  is 
distinctly  ruled  in  the  Mitchell  Case.  It  is 
conceded  that  a  sale  made  upon  the  municipal 
liens  would  discharge  the  arrears  of  ground 
rent  at  the  time  of  the  sale,  and  that  the 
proceeds  would  be  applicable  to  the  liens. 
This  would  necessarily  affect  the  defendant's 
investment  By  the  agreement  of  the  parties 
the  defendant  purchased  the  "certain  yearly 
ground  rent  for  the  sum  of  one  hundred  and 
twenty  dollars"  issuing  out  of  the  lot  and 
to  deprive  him  of  any  part  of  that  sum  de- 
prives him  pro  tanto  of  his  Investment  which 
is  "the  principal  of  the  ground  rent" 

We  think  the  defendant  set  up  sufficient 
facts  in  his  affidavit  of  defense  to  Justify  the 
ruling  of  the  court  below,  and  therefore  the 
Judgment  ia  affirmed. 

(221  Pa.  72) 

HOLLIS  y.  WIDENI». 

(Supreme  Court  of  Pennsylvania.    April  27, 
1908.) 

1.  Master  and  Sbbvant— Ibtjtjbt  to  Skbvant 
— Defectivk  Appliances— Noticb. 

In  an  action  for  injuries  to  an  employ^ 
while  oiling  an  Ice  machine,  where  plaintiff  al- 
leges that  the  place  be  was  required  to  work  on 
was  unsafe,  he  may  show  that  the  platform 
which  he  used  was  not  that  in  ordinary  use, 
and  that  it  wag  not  protected  by  guard  rails, 
which  defect  was  brought  to  the  attention  of 
the  defendant,  who  promised  to  remove  the  dan- 
ger. 

[BM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  207.] 

2.  SAHE— ASSTTHPTION  OF  BiBK. 

An  employ^  does  not  assume  the  risk  where 
he  nhows  that  he  notified  the  employer  of  the 
dangerous  condition  of  the  appliances,  and  was 
told  that  the  danger  would  be  removed,  and  he 
remained,  at  work  by  reason  of  this  assurance. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  34,  Master  and  Servant  St  638-^47.] 

S.  Save. 

Where  an  employ^  slips  on  the  unguarded 
platform  of  an  Ice  machme,  on  which  he  is 
obliged  to  go  and  oil  the  machine,  and  is  injur- 
ed, he  was  engaged  in  his  duty  as  oiler  of  the 
machine  when  injured. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 


Action  by  Edward  O.  HoIIls  against  Peter 
A.  B.  WWener.  From  an  order  refusing  to 
take  off  a  nonsuit  plaintiff  appeals.    Reversed. 

At  the  trial  It  appeared  that  plaintiff  was 
injured  on  July  23,  1902,  while  serving  as  an 
oiler  on  defendant's  steam  yacht  at  a  time 
when  the  yacht  was  cruising  in  the  English 
Channel.  When  the  plaintiff  was  on  the 
stand  he  was  asked  these  questions:  "Q. 
What  have  been  the  appliances  on  platforms 
and  fixtures  you  have  seen  around  engines — 
how  have  they  been  arranged?  (Objected  to.) 
Q.  Did  you  ever  see  platforms  for  oilers?  A. 
Yes,  sir.  Q.  What  is  the  usual  arrangement 
of  them?  (Objected  to.  Objection  sustain-  ■ 
ed.  Exception  for  plaintiff.)  Q.  Did  you 
ever  see  in  your  experience  any  driving 
wheels  or  fly  wheels  of  engines  which  were 
unprotected  or  unguarded  outside  of  this  one? 
(Objected  to.  Objection  sustained.  Excep- 
tion for  plaintiff.)  Q.  Did  you  ever  see,  in 
your  experience  of  8  or  10  years,  any  plat- 
forms three  feet  off  the  gn^ound,  outside  of 
this  one  on  the  Josephine,  without  steps? 
(Objected  to.  Objection  sustained.  Excep- 
tion for  plaintiff.)" 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ, 

S.  M.  Wain,  for  appellant  J.  F.  Lewis, 
for  appellee. 

MESTREZAT,  J.  This  Is  a  very  close  case, 
and  the  meager  facts  disclosed  on  the  trial 
do  not  take  it  out  of  the  realm  of  doubt 
There  was  but  one  witness  produced  and  ex- 
amined at  the  trial,  and  his  examination,  on 
either  side,  was  quite  unsatisfactory  in  de- 
veloping the  material  facts  upon  which  the 
case  should  turn.  The  reason  of  the  learned 
trial  Judge  for  directing  a  nonsuit  was  stated 
by  him  as  follows:  "The  mere  happening  of 
an  accident  to  one  working  about  machinery 
does  not  prove  negligence  on  the  part  Of  the 
employer,  or  that  the  appliance  was  defect- 
ive; nor  does  a  promise  of  the  employer  or 
person  representing  him  that  alterations  or 
changes  will  be  made  to  render  a  dangerous 
machine  safer  bind  the  employer,  unless  the 
machine  was  less  safe  than  those  In  ordinary 
use."  The  thought  in  the  mind  of  the  learn- 
ed Judge  seems  to  have  been  that  the  machine 
about  which  the  plaintiff  was  engaged  was 
that  in  ordinary  use,  and  hence  was  not  de- 
fective; and  that  the  promise  made  to  alter 
or  change  it  imposed  no  liability  upon  the 
employer  for  not  making  the  alterations  or 
changes.  The  position  of  the  learned  trial 
judge  may  be  conceded  to  be  correct  but  that 
was  not  the  case  he  had  before  him.  As  we 
understand  the  plaintiff's  case,  he  alleges  that 
the  place  be  was  assigned  to  perform  the 
work  for  which  be  was  onployed  was  unsafe, 
by  reason  of  the  failure  of  the  plaintiff  to 
guard  and  protect  him  from  the  machinery, 
which  It  was  his  duty  to  oil,  and  the  necessity 
for  guarding  the  machinoy  was  brought  to 
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tbe  attention  of  tbe  employer,  or  a  person 
representing  him,  who  promised  to  remove 
the  danger  by  providing  the  ^ards  necessary 
to  protect  the  plaintiff  while  he  was  engaged 
at  bis  work.  It  Is  not  claimed,  as  we  under- 
stand, that  the  Ice  machine  about  which  the 
plaintiff  was  employed  was  dangerous  or  un- 
safe, e'xcept  In  so  far  as  the  plaintiff  might 
come  in  contact  with  It,  by  reason  of  the  ab- 
sence of  guards  along  the  platform  on  which 
he  was  required  to  stand  while  he  was  per- 
forming bis  duties.  There  Is  no  contention 
that  the  macumery  was  not  fit  for  the  pur- 
pose for  which  It  was  Intended,  nor  that  it 
was  not  the  machinery  ordinarily  used  for 
such  puri)ose.  The  claim  Is  that  the  defend- 
ant erected  a  platform  on  which  the  plaintiff 
had  to  enter  and  oil  the  Ice  machine,  and 
that.  In  tbe  construction  of  that  platform, 
tbe  defendant  neglected  to  take  the  proper 
and  obviously  necessary  precautions  to  pro- 
tect an  employe  while  engaged  In  oiling  the 
lee  machine,  tbe  work  of  tbe  plaintiff.  Tbe 
negligence,  therefore,  alleged  by  the  plaintiff 
to  have  resulted  in  bis  injuries,  is  not  that 
tbe  machine  about  which  be  was  employed 
was  not  the  one  in  ordinary  use,  but  that 
the  place  in  which  be  was  required  to  per- 
form bis  duties  In  oiling  the  machine  was 
made  unsafe  by  the  character  of  the  platform 
he  had  to  enter  in  order  to  perform  bis  duties. 
The  offers  of  evidence,  the  refusal  of  which 
is  the  subject  of  the  third,  fourth,  and  fifth 
assignments  of  erroir,  do  not  disclose  clearly 
their  purpose,  but  we  assume  th&t  the  pur- 
pose of  the  offers  was  to  show  that  the  plat- 
form in  question  was  not  constructed  as  those 
used  for  a  similar  purpose  under  like  circum- 
stances, and  that  the  usual  arrangement  of 
the  platform  on  which  the  oiler  Is  expected  to 
perform  his  duties  has  guards  or  other  pro- 
tection over  tbe  wheel  of  tbe  machinery  which 
caused  the  plaintiff's  injuries.  We  presume 
the  offers  were  rejected  because  they  were 
not  sufficiently  explicit.  It  was  certainly 
competent  to  show  that  the  platform  con- 
structed by  tbe  defendant  was  not  that  In  or- 
dinary use  for  such  purpose,  and  that  Its  de- 
fective construction  was  tbe  proximate  cause 
of  tbe  plaintiff's  injuries.  Madara  v.  Potts- 
vllle  Iron  &  Steel  Company,  160  Pa.  109,  28 
Atl.  639.  If  tbe  platform  prepared  by  tbe 
defendant  for  the  use  of  the  plaintiff  in  tbe 
performance  of  his  work  was  that  ordinarily 
constructed  and  furnished  for  tbe  purpose 
under  like  circumstances  and  conditions,  it 
would  certainly  go  far  towards  exculpating 
the  defendant  from  any  negligence  on  the 
ground  of  a  defective  or  Insufficient  platform. 
If,  on  the  contrary,  it  was  not  in  ordinary 
use,  but  one  which  tbe  testimony  tended  to 
show  was  dangerous,  it  might  Impose  liability 
upon  tbe  defendant  The  evidence  on  the 
question,  if  embodied  in  a  proper  offer,  was 
therefore  competent,  as  tending  to  show  fail- 
ure on  tbe  part  of  the  defendant  to  furnish  a 
reasonably  safe  place  for  tbe  plaintiff  to  per- 


form the  duties  for  which  he  was  employed. 

Tbe  plaintiff  bad  been  engaged  at  this 
work  long  enougb  to  know,  the  dangers.  If 
any,  arising  from  a  defective  or  negligently 
constructed  platform,  and  it  may  be  that  he 
asstuned  the  risk  of  those  dangers.  But  he 
contends  that  he  rebutted  the  presumption 
that  he  assumed  such  risk  by  showing  tlutt 
be  notified  bis  employer  of  tbe  dangerous 
condition  of  tbe  platform,  and  was  assured 
that  the  danger  would  be  removed,  and  that 
he  remained  at  bis  work  solely  by  reason  of 
this  assurance.  He  claims  that  the  danger 
to  which  be  wbb  subjected  was  not  so  immi- 
nent and  immediate  as  to  require  him  to  re- 
fuse to  continue  his  work,  and  therefore  that 
the  promise  of  bis  employer  to  remove  the 
danger  Justified  him  In  not  at  once  quitting 
work.  If  the  evidence  was  sufficient  to  es- 
tablish tbe  facts  as  claimed  by  the  plaintiff, 
his  case  was  brought  within  tbe  doctrine  at 
Reese  v.  Clark,  198  Pa.  312,  47  AU.  9&4. 
Webster  v.  Coal  &  Coke  Company,  201  Pa. 
278,  50  AtL  964,  and  Foster  v.  National  Stee! 
Company,  216  Pa.  279,  65  Atl.  618. 

Tbe  plaintiff  was  injured  when  be  was  at- 
tempting to  step  on  the  platform,  on  which 
be  was  about  to  enter  for  tbe  purpose  of  oil- 
ing the  ice  machine.  His  right  foot,  which 
he  had  placed  on  tbe  platform,  slipped,  and 
tbe  foot  and  tbe  leg  were  taken  Into  tbe 
wheel  of  tbe  ice  machine,  and  the  foot  was  so 
badly  injured  that  it  bad  to  be  amputated. 
He  must  therefore  be  regarded'  as  having 
been  engaged  at  his  work  at  the  time  be  was 
Injured.  It  was  the  duty  of  the  defendant, 
not  only  to  use  reasonable  care  in  protecting 
the  plaintiff  while  be  was  at  work  on  the 
platform,  but  also  while  be  was  stepping  on  It 
in  order  to  perform  bis  work.  In  Foster  ▼. 
National  Steel  Company,  216  Pa.  279,  63  Atl. 
618,  the  plaintiff,  who  was  engaged  in  unload- 
ing cars  on  an  elevator  track,  fell  between  tbe 
projecting  ties,  on  which  he  had  to  walk  from 
one  car  to  the  other  to  reach  the  car  which 
he  was  to  unload.  Tbe  defendant  was  held 
to  be  negligent  in  not  furnishing  a  safe  pas- 
sageway or  platform  for  tbe  plaintiff,  who 
was  injured!  while  he  was  walking  from  one 
car  to  the  other,  and  not  while  be  was  en- 
gaged In  the  act  of  unloading  tbe  car. 

The  question  Involved  In  the  case  Is  wheth- 
er the  defendant  furnished  a  reasonably  safe 
place  for  the  plaintiff  to  perform  tbe  work 
for  which  he  was  employed.  Of  course,  in 
determining  this  question  there  are  several 
others  >rblch  will  incidentally  arise,  but  we 
need  not  now  suggest  or  consider  them  In  the 
absence  of  tbe  evidence  which  will  be  giv»i 
on  tbe  trial.  It  may  be  well,  however,  to  sug- 
gest that  the  facts  should  be  more  fully  de- 
veloped than  In  the  former  trial,  so  that  the 
merits  of  the  case  may  be  intelligently  passed 
upon,  not  only  by  the  Jury,  but  by  tbe  court. 

The  first  assignment  of  error  Is  sustained, 
and  the  judgment  is  reversed,  with  «  proce- 
dendow 
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(76  N.  H.  10) 

ST.  PIERRE  ▼.  A.  J.  FOSTER  &  CO. 
{Supreme  Coart  of  New  Hampshire.    Hillsbor- 
ough.   June  2.  1908.) 

1.  New  Tbiai>-<Jboumds— Newly  Discoveb- 
ED  Evidence. 

The  rule  that  a  showing  that  plaintiff  has 
without  fault  lost  the  right  to  try  a-  material  is- 
sue, and  that,  if  tried,  the  issue  may,  on  the 
evidence  presented,  be  decided  in  his  favor,  au- 
thorizes a  finding  that  justice  requires  a  further 
trial,  is  the  rule  not  only  in  petitions  for  a  new 
trial  after  verdict  and  judgment,  as  authorized 
by  Pub.  St.  1901,  c.  230,  }  1,  but  is  applicable 
in  analogous  cases  where  a  right  to  trial  on 
appeal  from  a  decision  of  the  |)robate  court  has 
been  lost  without  fault,  as  provided  by  chapter 
200.  SS  7,  9,  or  where  a  right  to  the  trial  of  a 
highway  traveler's  claim  against  a  town  has 
been  lost  by  failure  to  give  necessary  notice,  as 
provided  by  chapter  76,  {{  8,  9,  and  it  Is  suffi- 
cient for  petitioner  on  an  application  for  relief 
to  show  that  be  possesses  a  right  to  a  trial  of 
a  particular  sort,  and  that  he  has  lost  the  right 
without  fault,  together  with  'the  existence  of 
evidence  on  which  the  tribunal,  the  right  to 
whose  decision  he  has  lost,  may  properly  find  in 
bis  favor. 

2.  Same. 

Where  plaintiff,  not  in  fault  for  not  trying 
an  issue  material  to  a  recovery,  satisfies  the 
court,  on  an  application  for  a  new  trial,  after 
the  Supreme  Court  has  ordered  judgment  for  de- 
fendant, by  evidence  he  produces,  that  the  jury 
will  probably  find  in  his  favor,  a  new  trial  must 
be  granted,  as  authorized  by  Pub.  St.  1001,  c. 
230,  I  1,  providing  that  a  new  trial  may  be 
eranted  when  through  mistake  justice  has  not 
been  done,  etc. 

3.  Appeal  and  Ebbob— Questiokb  or  Fact- 
Motion  FOB  New  Tbial. 

The  question  wtiat  justice  requires  on  an 
application  for  a  new  trial  on  the  ground  that 
plaintiff,  not  in  fault,  has  lost  the  right  to  try 
an  iasne  material  to  a  recovery,  is  one  of  fact 
to  be  determined  on  comi^etent  evidence  and 
where  there  is  competent  evidence,  or,  where  the 
evidence  is  not  reported,  an  exception  to  the  find- 
ing presents  no  question  for  the  Supreme  Conrt, 
bat,  where  it  appears  that  there  was  no  compe- 
tent evidence  to  sustain  it,  the  finding  fails. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  H  3979-3982.] 

4.  New  Tbial— Gbounds. 

Where  the  Judge  who  presided  at  the  trial 
of  an  action  found  on  an  application  for  a  new 
trial,  after  the  direction  by  the  Supreme  Court 
of  a  verdict  for  defendant,  that  plaintiff  had 
lost,  without  fault,  the  right  to  try  an  issue  es- 
sential to  a  recovery,  and  that  on  the'  evidence 
§  resented  the  jury  could  find  a  sustainable  ver- 
ict  for  plaintiff,  a  new  trial  must  be  granted, 
though  the  judge  is  of  the  opinion  that  the  jury 
ought,  on  the  whole  case,  to  find  a  verdict  for 
defendant. 

5.  Same. 

The  fact  that  the  opinion  of  the  court  as 
to  the  weight  of  the  evidence  on  the  merits  dif- 
fers from  that  of  the  jury  rendering  a  verdict 
for  plaintiff  is  not  a  finding  that  plaintiff's  claim 
to  a  new  trial  to  try  an  issue  a'tsential  to  a 
recovery  is  iniquitous,  or  that  an  order  for  judg- 
ment for  defendant  notwithstanding  the  verdict 
is  so  clearly  just  that  it  will  be  inequitable  to 
open  the  case. 

.   Transferred  from   Superior  Court,  Hills- 
twrougb  County;   Peaslee,  Judge. 

PetlHon  by  Albert  St.  Pierre  against  A.  J. 
Foeter  &  Co.  for  a  new  trial.  Transferred 
on  exception  to  the  denial  of  the  petltlou 
Elxceptlons  Bustained  and  petition  granted. 

See  74  N.  H.  4,  Oi  AU.  723. 
.  70  A.— 19 


The  plaintiff  was  not  In  fault  for  the  non- 
production  of  the  evidence,  the  want  of  which 
vitiated  tbe  former  verdict  in  bis  favor. 
This  evidence  can  be  supplied,  and  In  Bucb 
case  it  is  likely  a  jury  will  find  a  verdict 
for  the  plaintiff  sustainable  upon  the  law. 
It  appeared  to  the  court  that  the  Jury  ought 
to  find  a  verdict  for  the  defendants;  and, 
because  of  this  view  of  the  weight  of  the 
evidence,  It  was  found  that  Justice  does  not 
require  a  farther  beai;lng,  and  the  petition 
was  denied.  If  this  view  is  erroneous,  the 
motion  should  have  been  granted. 

Hamblett  &  Spring  and  Branch  &  Branch, 
for  plaintiff.  Bumham,  Brown,  Jones  & 
Warren,  for  defendants. 

PARSONS,  C.  J.  The  verdict  which  the 
plaintiff  obtained  against  the  defendants  was 
set  aside,  and  a  verdict  and  Judgment  were 
ordered  for  the  defendants  upon  the  ground 
that  no  evidence  was  offered  upon  an  issue 
necessary  for  the  plaintiff  to  prove  to  estab- 
lish the  defendants'  liability.  St  Pierre  v. 
Foster,  74  N.  H.  4,  94  Ati.  723.  The  plain- 
tiff now  asks  for  an  opportunity  to  try  this 
issue.  It  is  found  that  the  plaintiff  was  not 
in  fault  for  not  presenting  evidence  upon 
this  issue  at  the  former  trial,  and  that,  if 
a  trial  is  permitted,  the  Jury  will  probably 
find  for  tbe  plaintiff  a  verdict  sustainable 
upon  the  law.  Tbe  facta  that  the  plaintiff 
has,  without  fault,  lost  the  right  to  try  a 
material  issue,  and  that,  if  tried,  the  issue 
may  be  decided  In  bis  favor,  authorize  a 
finding  that  Justice  requires  a  further  trial. 
Such  Is  the  rule,  not  only  in  petitions  for 
a  new  trial  after  verdict  and  judgment  (Pub. 
St  tool,  c.  230,  {  1),  but  In  the  analogous 
cases  where  a  right  to  a  trial  upon  appeal 
from  the  decision  of  the  probate  court  has 
been  lost  without  fault  (Pub.  St  1901,  c. 
200,  |§  7,  9),  or  where  the  right  to  the  trial 
of  a  highway  traveler's  claim  against  a 
town  has  been  lost  in  like  manner  by  failure 
to  give  tbe  necessary  notice  (Pub.  St  1901, 
c.  76,  n  8,  9). 

The  grounds  upon  which  applications  of 
this  kind  should  be  granted  or  denied  are 
set  forth  in  the  numerous  cases  cited  In 
Belles  V.  Dalton,  59  N.  H.  479,  480.  None 
of  the  statutes  have  been  construed  as  re- 
quiring two  trials  upon  the  merits.  It  has 
been  considered  sufficient,  upon  an  applica- 
tion for  relief,  for  tbe  petitioner  to  show  that 
he  possessed  a  right  to  a  trial  of  a  particular 
sort,  that  he  has  lost  the  right  without  fault, 
and  the  existence  of  evidence  upon  wliich 
tbe  tribunal,  tbe  right  to  whose  decision  he 
has  lost,  might  properly  find  In  his  favor. 
As  said  of  the  application  for  leave  to  appeal 
from  a  probate  decision:  "The  construction 
given  this  provision  of  the  statute  Is  that 
if  there  are  important  questions  at  issue 
which  the  petitioner  in  good  faith  desires 
and  intends  to  try,  and  some  evidence  is 
offered  to  sustain  the  reason  for  the  appeal, 
the  leave  to  appeal  will  be  granted  without 
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deciding  tbe  merits  of  the  controTersy." 
Holton  V.  Olcott,  68  N.  H.  598,  599.  As  to 
the  highway  statute,  Trnder  which  the  right 
to  a  trial  Is  given  upon  similar  grounds, 
It  Is  Bald:  "Eirldence  sufficient  to  authorize 
the  submission  of  the  plaintiff's  case  to  the 
jury  will  sustain  the  requisite  finding  of 
'manifest  injustice.'  The  questions  of  law 
and  fact  which  the  plaintiff  desires  to  lit- 
igate are  not  ordinarily  determined  upon  the 
preliminary  petition.  It  is  sufficient  If  it 
appears  that  there  are  important  questions 
which,  through  accideht,  mistake,  or  misfor- 
tune, the  plaintiff  will  be  unable  to  try  un- 
less the  petition  Is  granted."  Owen  v.  Derry, 
71  N.  H.  405,  406,  62  Atl.  926,  927.  "The 
general  rule  is  that,  when  It  appears  that  a 
trial  has  not  been  had  by  reason  of  accident 
and  misfortime,  the  court  will  give  the  par^ 
an  opportunity  for  a  trial  without  Inquiring 
Into  the  merits  of  the  controversy.  That 
matter  is  to  be  Investigated .  before  another 
tribunal."  N.  E.  Mutual  Fire  Ins.  Ca  v. 
Company,  22  N.  H.  170,  172;  Woodworth  v. 
Wilson,  50  N.  H.  220,  223,  224.  In  the  pres- 
ent case  the  materiality  of  the  idsne  the 
plaintiff  seeks  an  opportunity  to  try  is  estab- 
lished by  the  fact  that  because  it  was  not 
tried  and  found  for  the  plaintiff  Judgment 
has  been  ordered  for  the  defendants.  Tbe 
plaintiff  was  not  in  fault  for  not  trying  It, 
and  has  satisfied  the  superior  court  by  the 
evidence  now  produced,  not  only  that  the 
jury  may,  but  that  they  probably  will,  find 
tbe  issue  in  his  favor.  These  facts  author- 
ize, and  as  matter  of  practice  require,  the 
granting  of  the  petition.  It  Is  found  that 
a  new  trial  should  be  had,  unless  the  fact 
that  the  judge  hearing  the  application  is  of 
tbe  opinion  that  upon  the  whole  case  the  jury 
ought  to  find  for  the  defendants  authorizes 
the  denial  of  the  petition.  The  essential 
point — ^what  Justice  requires — is  a  question 
of  fact,  to  be  determined,  however,  like  all 
questions  of  fact,  upon  competent  evidence. 
If  there  Is  competent  evidence,  or  if  the  evi- 
dence is  not  reported,  an  exception  to  the 
finding  presents  no  question  for  this  couK. 
Jaques  v.  Chandler,  73  N.  H.  376,  381,  382, 
62  Atl.  713.  But,  if  it  appears  that  there 
was  no  competent  evidence  to  sustain  It,  the 
finding  fails.  Ela  v.  Ela,  72  N.  H.  216,  219, 
55  Atl.  358;  Cox  v.  Leviston,  66  N.  H.  167,  20 
Atl.  246.  It  is  not  understood  that,  upon  this 
petition  or  motion,  there  was  a  trial  of  the 
whole  case  upon  the  merits;  but,  the  same 
being  heard  by  the  Judge  who  presided  at  the 
former  trial,  his  opinion  of  what  the  Jury 
ought  to  do  appears  to  be. based  upon  the 
evidence  then  presented  and  now  offered. 
As  it  is  found  that  upon  the  evidence  the 
Jury  could  find  a  sustainable  verdict  for  the 
plaintiff.  It  follows  that  reasonable  men 
might  so  find.  If  in  the  face  of  this  finding 
the  view  of  the  court  as  to  the  weight  of  the 
evidence  Is  sustainable,  it  must  be  that  rea- 
sonable men  might  on  the  whole  evidence  also 
find  for  the  defendants.    It  is  not  probable 


tbe  findings  were  understood  to  be  in  oqd- 
fiict.  They  must,  therefore,  have  been  in- 
tended to  mean  that  upon  the  evidence  rea- 
sonable men  might  come  to  different  conclu- 
sions. From  this  fact  it  cannot  be  inferred 
that  it  would  be  inequitable  to  permit  the 
plaintiff  to  try  an  important  question  which 
he  desires  and  intends  in  good  faith  to  try, 
and  which  he  has  without  his  fault  been 
prevented  from  trying.  If  it  were,  a  petition 
for  a  new  trial  could  only  be  granted  where 
the  evidence  was  such  that  a  verdict  against 
the  petitioner  would  be  set  aside  as  against 
the  weight  of  the  evidence.  Ko  such  rule  has 
ever  been  advanced.  What  the  plaintiff  asks 
for,  and  what  the  statute  authorizes  to  be 
given  him.  Is  a  trial,  an  opportunity  to  liti- 
gate some  matter  in  dispute,  not  a  decision 
of  the  controversy.  As  the  court  In  this 
proceeding  cannot  settle  the  dispute,  there 
is  no  logic  in  requiring  the  petitioner  to  es- 
tablish by  proof  a  matter  the  court  has  no 
power  to  adjudicate. 

Upon  the  facts  found,  the  petition  should 
be  granted.  Whether  nnder  similar  tacts 
a  petition  for  a  new  trial  should  or  could 
be  granted  to  enable  the  plaintiff  to  main- 
tain ah  Iniquitous  claim,  or  the  defendants 
to  set  up  an  ununconsdonable  defense,  or 
when  substantial  justice  has  already  been 
done,  are  questions  not  presented.  The  fact 
that  the  opinion  of  the  court  as  to  the  weight 
of  the  evidence  on  the  merits  differs  from 
that  of  the  jury  Is  not  a  finding  that  tbe 
plaintiff's  claim  is  iniquitous,  or  that  the  or- 
der of  Judgment  for  the  defendants,  is  so 
clearly  Just  that  It  would  be  Inequitable  to 
reopen  the  case. 

Exception  sustained.    Petition  granted. 

PKAST^WF.,  J.,  did  not  sit  The  others  con- 
curred. 


as  N.  H.  S) 
WRIGHT  V.  PEMIGBWASSET  POWER  CO. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
June  2,  1908.) 

1.  Aonon  — Natube  ard  Fobu— Asscssicknt 
OF  Davaoes  fob  Takxno  Lard  ob  Tbes- 

FASS. 

Defendants  overflowed  plaintiff's  land  by 
constructing  a  dam  in  a  river,  and  she  sued  for 
damages.  Later,  by  agreement  of  the  parties,  a 
petition  for  an  assessment  of  her  damages  was 
filed  as  an  amendment  to  the  original  action ; 
it  being  agreed  that  the  dam  was  a  public  bene- 
fit, and  defendants  joined  plaintiff  in  requesting 
tbe  court  to  ascertain  tbe  value  of  the  easement 
they  desire  to  acquire.  Held,  that  the  action  Is 
one  to  ascertain  the  value  of  the  flowage  rights 
defendants  seek  to  acquire  in  plaintiff's  land, 
and  not  an  action  for  damages  caused  by  de- 
fendant's illegal  acts. 

2.  Emirent  Douaim — Remedies  or  Owreb — 
Recovebt  or  Damages. 

A  petition  for  an  assessment  of  damacea 
under  the  flowage  act  will  be  dismissed  where  a 
miUowner  files  a  disclaimer;  the  landowner  be- 
ing remitted  to  an  action  at  law  to  recover  his 
damages  caused  by  the  millowuer  flowing  the 
land. 
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8.   SAKX— IKTBBEST— RlOUT  TO. 

If,  in  constructing  a  dam  in  a  river,  defend- 
ants knew  or  ahould  have  known  that  it  would 
overflow  plaintiff's  land  above  and  intended  to 
acquire  flowage  rights  by  condemnation  proceed- 
ings, they  were  bound,  when  the  land  was  over- 
flowed, to  pay  plaintiff  for  such  rights,  and  for 
their  failure  to  do  so  interest  was  properly  add- 
ed from  that  date  on  a  petition  for  an  aaaess- 
ment  of  her  damages. 
4.  Sake, 

If  a  dam  constracted  by  defendants  in  a 
river  was  a  public  benefit,  and  tliey  intended  to 
condemn  land  overflowed  by  it,  they  acquired 
the  light  to  take  the  land  under  the  statute. 
6.  Same. 

Defendants  haying  failed  to  settle  with 
plaintiff  for  overflowing  her  land  by  the  con- 
struction of  a  dam  in  a  river,  when  the  land 
was  overflowed  or  within  30  days  thereafter,  or 
to  take  necessary  steps  to  have  the  land  con- 
demned, plaintiff  could  sue  at  law  to  recover  her 
damages  or  maintain  a  proceeding  under  the 
flowage  act  on  defendants  joining  her  in  asking 
the  court  to  ascertain  the  value  of  the  rights 
they  seek  to  acquite. 

[Ed.  Note.— For  cases  In  point,  soe  Cent.  Dig. 
vol.  18,  Eminent  Domain,  |§  719-73&] 

6.  SAUB— EVIUENCE. 

By  joining  plaintiff  in  a  proceeding,  under 
the  flowage  act,  for  an  assessment  of  pTaintifTs 
damages  caused  by  defendants  overflowing  her 
land  by  contracting  a  dam  in  a  river,  and  re- 
qnestiug  the  court  to  ascertain  the  value  of 
rights  they  seek  to  acquire,  defendants  acknowl- 
edged their  intention  to  acquire  flowage  rights 
by  condemnation  proceeding,  and  fumislied  evi- 
dence warranting  a  finding  that  they  entertained 
such  intention  when  the  flowing  was  t>egun. 

7.  Same— Pbovisior  Not  Repealed. 

Pub.  St.  1901,  c  142,  !  17,  authorizes  the 
addition  of  50  per  cent,  to  the  value  of  an  ease- 
ment acqnired  by  a  millowner  in  overflowing 
land  under  that  chapter.  Lraws  1893,  p.  41,  c. 
507,  ?  1,  provides  that,  in  estimating  damages, 
damage  done  other  land  of  the  person  flowed, 
as  well  as  the  damage  to  the  land  actually  occu- 
pied, shall  be  considered,  and  that  the  court 
shall  render  judgment  upon  the  sum  returned  as 
the  verdict.  Section  2  repeals  so  much  of  chap- 
ter 142  as  is  inconsistent  with  the  act  Held, 
that  section  2  does  not  repeal  section  17;  it 
repealing  only  so  mnch  of  chapter  142  as  is  in- 
consistent with  the  purpose  to  allow  the  land- 
owner all  damages  sustained,  both  direct  and 
indirect. 

8.  Same— EviDEncB. 

The  measure  of  plaintiff's  damages  for  the 
overflowing  of  her  farm  by  defendants  construct- 
ing a  dam  in  a  river  being  the  difference  be- 
tween the  value  of  the  farm  when  defendants 
flowed  it  and  what  it  would  have  been  worth  then 
if  the  dam  had  not  been  built,  the  jury  in  a 
proceeding  to  assess  the  damages  under  the  flow- 
age  act  could  consider  all  the  consequences 
'wiiich  would  probably  result  from  flowing  the 
farm,  if  defendants  used  ordinary  care  to  do  no 
mmecessary  damage,  tending  to  reduce  the 
farm's  value,  and  one  of  the  probable  consequen- 
ces being  that  the  vegetable  matter  in  the  soil 
would  decay  and  produce  disagreeable  odors  on 
the  water  receding,  and,  th^  overflowed  land  l>e- 
ing  near  plaintiff's  residence,  the  jury  could  con- 
sider such  odors  in  ascertaining  tlic  value  of  the 
flowage  rights  defendants  desired  to  acquire. 
Walker  and  Bingham,  JJ.,  dissenting  in  part 

Transferred  from  Superior  Court,  Belknap 
County;   Stone,  Judge. 

Petition  by  Ambrosia  R.  Wright  against 
tbe  Pemlgewasset  Power  Company  for  asseas- 
ment  of  damages  mider  the  flowage  act 
Transferred  from  superior  court  on  defend- 


ant's exceptions;    rerdict  having  been  for 
plaintiff.    Exceptions  overruled. 

Tbe  plaintiff  owns  a  farm  bordering  on  the 
Pemigewasset  river,  which  the  defendants 
overflowed  by  means  of  a  dam  built  In  1902 
and  1903  on  their  land  further  down  the 
stream.  They  made  no  settlement  with  the 
plaintiff,  and  In  March,  1905,  she  brought  an 
action  at  law  for  damages.  In  August,  1907, 
this  petition  was  filed  by  agreement  of  par- 
ties as  an  amendment  to  the  original  action. 
It  was  then  agreed  tliat  tbe  defendants'  dam 
was  a  public  benefit,  and  they  joined  with  her 
In  requesting  the  court  to  ascertain  the  value 
of  the  easement  they  wished  to  acquire.  It 
was  also  agreed  that  the  court  should  adjust 
the  question  of  Interest.  The  plaintiff  was 
permitted  to  show  that  the  flowing  of  her 
land  caused  disagreeable  odors  whenever  the 
water  receded.  The  Jury  having  returned  a 
verdict  for  the  plaintiff,  the  court  added  80 
per  cent  thereto  and  Interest  from  February 
7,  1903.  The  defendants  excepted  (1)  to  the 
addition  of  interest;  (2)  to  the  addition  of 
50  i)er  cent  to  the  verdict;  and  (3)  to  the 
admission  of  evidence  as  to  disagreeable 
odors. 

Streeter  &  Hollis,  for  plaintiff.  Sargent  & 
Nlles,  for  defendant 

YOUNO,  J.  The  question  raised  by  the 
defendants'  first' exception  is  whether  It  was 
permissible  in  any  view  of  tbe  facts  to  com- 
pute interest  on  the  verdict  from  February 
7,  1903;  that  being  the  date  upon  which  th« 
defendants  flowed  the  plaintiff's  land.  In 
answering  this  question,  it  will  l>e  necessary 
to  consider  the  nature  of  this  proceeding. 
Two  views  have  been  presented:  One  that 
it  is  an  action  to  assess  the  damages  the 
plaintiff  lias  sustained  because  of  the  defend- 
ants' illegal  acts;  and  tbe  other  that  it  is 
to  ascertain  the  value  of  the  flowage  rights 
the  defendants  wish  to  acquire  in  the  plain- 
tiff's land.  It  is  manifest  that  the  latter  view 
is  the  correct  one ;  for  otherwise  It  would  not 
be  an  answer  for  tbe  defendants  to  disclaim 
an  Intention  of  acquiring  any  rights  in  the 
land.  It  is  well  settled  that  a  petition  of  ttiis 
nature  will  be  dismissed  where  a  millowner 
files  a  disclaimer,  and  that  the  landowner 
win  thereupon  l>e  remitted  to  an  action  at 
law  to  recover  the  damages  he  has  sustained 
by  reason  of  the  millowner's  acts  in  flowing 
his  land.  Gordon  t.  Paper  Co.,  72  N.  H.  346, 
56  Atl.  757;  Jones  v.  Whittemore,  70  N.  H. 
284,  47  Atl.  259 ;  Mitchell  v.  Electric  Co.,  70 
N.  H.  669,  672,  49  Atl.  94 ;  Chapman  v.  Com- 
pany, 67  N.  H.  180,  38  Atl.  16;  Hovey  v. 
Perkins,  63  N.  H.  516,  526,  3  Atl.  923;  Town 
T.  Faulkner,  66  N.  HJ  256 ;  Pollard  t.  Moore, 
61  N.  H.  188.  Inasmuch  as  the  purpose  of 
the  proceeding  Is  to  ascertain  the  value  of 
the  flowage  rights  the  defendants  wish  to  ac- 
quire, and  not  to  assess 'the  damages  the 
plaintiff  has  sustained  by  reason  of  the  de- 
fendants' illegal  acts^  it  would  seem  that  the 
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question  whether  the  court  erred  In  comput- 
log  Interest  on  the  verdict  from  the  time  the 
land  was  In  fact  flowed  would  be  solved  by 
ascertaining  whether  on  that  date  (February 
7,  1903)  the  defendants  knew  or  should  have 
known  that  their  dam  would  overflow  the 
plalutlfC's  land,  and  Intended  to  acquire  flow- 
age  rights  by  condemnation  proceedings.  If 
they  did,  it  was  their  duty  to  then  pay  her 
for  the  rights  they  wished  to  acquire.  For 
their  failure  to  do  so  Interest  should  be  added 
from  that  date ;  for  Interest  Is  given  as  dam- 
ages for  the  unlawful  detention  of  money. 
Chauncy  v.  Tea  ton,  1  N.  H.  151,  158;  Felton 
v.  Fuller,  35  N.  H.  226,  229 ;  Adams  v.  Blod- 
gett.  47  N.  H.  219,  90  Am.  Dec.  569 ;  Thomp- 
son T.  Railroad,  58  N.  H.  624 ;  Snow  T.  Perk- 
Ins,  60  N.  H.  493,  49  Am.  Rep.  833.  The 
plaintiff's  land  Is  on  the  Pemlgewasset  river 
above  the  defendants'  dam,  and  is  flowed 
thereby.  The  defendants  knew,  or  ought  to 
have  known,  that,  as  a  direct  consequence  of 
their  acts,  her  land  would  be  flowed  to  the  ex- 
tent that  It  was  below  the  level  of  the  water 
as  raised  by  the  dam.  If  the  dam  was  a  pub- 
lic benefit,  and  the  defendants  intended  to 
condemn  the  land  when  the  dam  was  bnllt 
and  the  land  was  flowed,  they  acquired  the 
right  to  take  It  under  the  statute.  Lebanon 
V.  Olcott,  1  N.  H.  339 ;  Ash  v.  Cummlngs,  50 
N.  H.  691,  622.  The  right  attached  when  the 
dam  was  built  with  such  an  intention  (Pub. 
St  1901,  c.  142,  I  19),  and  their  duty  to  com- 
pensate the  plaintiff  arose  when  their  de- 
sired rights  were  determined  or  located  by 
actually  flowing  the  land  (Pub.  St  1901,  c. 
142,  f  13).  As  the  defendants  did  not  settle 
with  the  plaintiff  at  that  time  or  within  30 
days  thereafter,  or  take  the  necessary  steps 
to  have  her  land  condemned,  she  could  have 
brought  an  action  at  law  against  them  to 
recover  the  damages  she  sustained  (Roberts 
v.  Company,  73  N.  H.  121,  69  Atl,  619),  or 
have  maintained  a  proceeding  under  the  flow- 
age  act  in  case  the  defendants  joined  with 
her  In  asking  the  court  to  ascertain  the  value 
of  the  rights  they  wished  to  acquire.  By 
joining  with  her  In  the  proceeding  and  mak- 
ing such  a  request,  they  acknowledged  their 
intention  to  acquire  rights  of  fiowage  by  con- 
demnation proceedings,  and  famished  evi- 
dence from  which  it  could  be  found  that  they 
entertained  such  an  intention  at  the  time  the 
flowing  was  begun.  Under  these  circum- 
stances, the  court  was  justified  in  computing 
interest  on  the  verdict  from  the  time  the 
plaintiff's  land  was  flowed. 

2.  The  question  whether  section  2,  c.  60, 
p.  41,  Laws  1893,  repeals  the  provisions  of 
chapter  142,  Pub.  St  1901,  relative  to  adding 
60  per  cent  to  the  value  of  the  easement 
which  a.  mlllownar  acquires  when  land  Is 
flowed  under  the  provisions  of  the  latter 
chapter,  was  considered  in  Concord,  etc., 
Co.  V.  Clough,  69  N.  H.  609,  45  Atl,  665,  and 
the  following  opinion  by  Wallace,  J.,  was 
announced :  "  •  '  •  •  Pub.  St  1901,  c.  142, 
H  14-17t  provide  that,  upon  a  petition  for 


the  assessment  of  damages  under  the  flowage 
law,  the  damages  will  be  assessed  by  the 
Jury  if  either  party  so  elect,  otherwise  by  a 
committee  of  three  disinterested  persons,  and 
that  Judgment  will  be  rendered  upon  the 
report  of  the  committee  or  verdict  of  the 
Jury,  with  60  per  cent  added.  Section  1, 
p.  41,  c  50,  Laws  1893,  provides  that  the 
committee  or  the  jury  in  estimating  the  dam- 
age done  under  the  flowage  law  'shall  take 
Into  consideration  any  damage  done  to  other 
land  of  the  party  flowed,  as  well  as  the  dam- 
age occasioned  to  the  land  actually  occvpied, 
and  the  court  shall  render  judgment  upon 
the  sum  returned  as  the  verdict  of  the  Jury.' 
Section  2  repeals  so  much  of  chapter  142  of 
the  Public  Statutes  as  is  inconsistent  with 
this  act  The  purpose  of  the  act  of  1893 
was  to  make  it  certain  that  indirect  damage 
occasioned  to  other  land  of  the  party  flowed, 
not  actually  covered  by  water,  as  well  as 
damage  occasioned  to  land  actually  occupied, 
should  be  Included  In  the  assessment  of  dam- 
ages for  flowage  under  chapter  142  of  the 
Public  Statutes.  There  is  no  evidence  of 
any  Intention  on  the  part  of  the  Legislature 
to  repeal  the  provision  of  the  law  for  adding 
60  per  cent  to  the  damages  assessed.  If 
there  had  been  any  such  Intention,  it  would 
have  been  expressed.  There  Is  nothing  in- 
consistent with  the  purpose  of  the  amend- 
ment to  provide  for  the  assessment  of  In- 
direct damages,  nor  with  the  language  em- 
ployed to  express  that  purpose,  and  the  pro- 
visions of  chapter  142,  Pub.  St.,  that  the 
damages  when  assessed  should  be  Increased 
50  per  cent"  The  Clough  Case  was  finally 
disposed  of  on  another  ground,  and  there 
Is  nothing  In  the  record  to  show  why  this 
part  of  the  opinion  was  not  reported.  But, 
whatever  the  reason  may  have  been.  It  Is 
clear,  when  the  purpose  of  chapter  60,  Laws 
18U3,  is  considered,  that  the  Legislature  did 
not  Intend  by  section  2  of  that  act  to  repeal 
section  17,  c  142,  Pub.  St  1901,  adding  50 
per  cent  to  the  verdict  The  manifest  pur- 
pose of  section  1  of  the  act  of  1893  is  to 
make  it  certain  that  the  landowner  shall  re- 
cover all  the  damages  he  sustains,  both  di- 
rect and  indirect;  and  all  that  section  2  re- 
peals Is  BO  much  of  chapter  142,  Pub.  St, 
as  Is  inconsistent  with  this  purpose.  It  can- 
not be  found,  therefore,  that  the  provldon 
of  chapter  142  adding  50  per  cent  to  the  ver- 
dict is  appealed  by  section  2  of  the  act  of 
1893,  unless  It  is  inconsistent  with  an  Intent 
to  enable  landowners  whose  land  is  over- 
flowed to  recovw  all  the  damages  they  sus- 
tain by  reason  thereof.  It  is  clear  that  the 
60  per  cent  provision  of  chapter  142,  Pnb. 
St.  1901,  instead  of  being  in  conflict  with 
section  1,  c.  50,  Laws  1893,  tends  to  promote 
the  purpose  of  that  chapter,  and  that  the 
Intent  of  both  Is  to  make  it  certain  that  those 
whose  lauds  are  taken  under  the  provisions  of 
the  fiowage  act  shall  recover  all  the  damagres 
tney  sustain  because  of  such  taking.  The 
act  of  1893  repeals  those  provisions  of  the 
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earlier  statnte,  and  those  only,  which  are 
Inconsistent  with  the  legislative  Intent  that 
parties  whose  lands  are  taken  under  the 
flowage  act  shall  receive  full  compensation 
for  all  the  loss  they  sustain,  whether  the 
flowing  is  the  direct  or  the  indirect  cause 
of  the  damage. 

3.  The  measure  of  the  plalntilTs  damages 
is  the  difference  between  the  value  of  her 
farm  when  the  defendants  had  flowed  it  and 
what  it  would  have  been  worth  on  that  date 
If  their  dam  had  not  l>een  built  It  was  com- 
petent, therefore,  for  the  Jury  to  consider 
all  the  consequences  which  would  probably 
result  from  flowing  the  plaintlCTs  land,  if 
the  defendants  used  ordinary  care  to  do  no 
unnecessary  damage  which  would  have  any 
tendmcy  to  reduce  the  value  of  the  farm. 
One  of  the  probable  consequences  of  floviring 
tbe  land  was  that  the  vegetable  matter  in 
the  soil  would  decay,  and  produce  disagree- 
able odors  whenever  the  water  receded.  Tbe 
land  was  near  the  plalntifTs  dwelling  house, 
and  It  is  common  knowledge  that  such  odors 
would  make  the  house  less  desirable  for 
human  habitation,  and  consequmtly  less  val- 
uable. Tbe  odor,  therefore,  was  something 
tbe  jury  should  consider  in  ascertaining  tbe 
value  of  the  flowage  rights  tbe  defendants 
wished  to  acquire. 

Exceptions  overruled. 

WALKBR  and  BINGHAM,  JJ.,  dissented 
on  the  second  question.  Tbe  others  concurred. 

(IM  He.  X!) 

HUTCHINS  V.  LEWIS. 

(Supreme  Judicial  Coart  of  Maine.     Feb.  28, 
1908.) 

1.  CoNTBACTS— Construction. 

All  written  contracts  are  to  be  read  in  tbe 
liebt  of  surrounding  circumstances.  The  rela- 
tions of  the  parties  ajid  ttie  subject-matter  are 
always  to  be  taken  into  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.' 
vol.  11,  Contracts,  {  752.] 

2.  Bbokebs— Saia  of  Reaxtt— Recotkbt  or 

COHMISSIONS. 

In  the  case  at  bar  tbe  defendant  placed  real 
estate  in  the  plaintiff's  hands  in  .Tiilyv  1905,  for 
sale  under  a  written  contract,  in  which  he 
agreed  to  pay  tbe  plaintiff,  who  was  a  real  es- 
tate broker,  a  commission  of  one  hundred  dol- 
lars in  case  of  sale."  Held,  that  this  did  not 
limit  the  broker  to  a  commission  only  in  case 
of  actual  sale  by  himself,  that  it  was  not  neces- 
sary that  he  shonld  complete  the  entire  negotia- 
tions, but,  if  he  had  placed  a  purchaser  in  com- 
munication with  the  owner  and  subsequent  nego- 
tiations resulted  in  a  sale  by  the  owner,  then 
tbe  broker  was  entitled  to  recover. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  fS  85-89.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Assumpsit  by  plalntilf,  a  real  estate  broker 
doing  business  as  C.  L.  Hutchins  Real  Estate 
Company,  against  Andrew  Lewis,-  to  recover 
a  commission  of  $100  for  sale  of  defendant's 
real  estate  under  a  written  contract    Ver- 


dict for  plaintiff  for  $103.27.  The  defendant 
excepted  to  certain  rulings  made  by  the  pre- 
siding Justice  during  the  trial.  ESceptloua 
overruled. 

Argued  before  EMERT,  O.  J.,  and  WHITE- 
HOUSE,  STROUT,  CORNISH,  and  KING, 
JJ. 

Newell  &  Skelton,  for  plaintiff.  Oakes, 
Pulslfer  &  Ludden  and  John  Merriman,  for 
defendant 

CORNISH,  J.    The  single  question  is  the 
construction  of  a  contract,  of  which  the  fol- 
lowing is  the  Important  part: 
"C.  L.  Hutchins,  Real  Estate  Ca 

"Gentlemen: 

"I  hereby  place  the  property,  of  wblcb  tbe 
above  is  a  description.  In  your  hands  for  sale, 
and  agree  to  pay  you  a  commission  of  one 
hundred  dollars  in  case  of  sale. 

his 

"Andrew    X    Lewis." 

mark. 

The  defendant's  interpretation  of  this  con- 
tract is  that  it  compelled  payment  of  commis- 
sion only  in  case  of  sale  by  the  broker  him- 
self. The  exceptions  show  that  the  property 
was  placed  in  the  plaintiff's  hands  in  July, 
1905,  the  price  to  be  $1,000;  that  it  was  never 
withdrawn ;  that  tbe  plaintiff  endeavored  to 
sell  tbe  property  to  tbe  International  Paper 
Company  for  that  sum,  but  received  an  offer 
of  only  $600,  which  he  communicated  to  tbe 
defendant,  who  refused  it ;  that  a  few  months 
later  the  same  company,  through  its  own  at- 
torney, closed  the  trade  with  tbe  defendant 
personally  for  $900,  and  paid  blm  that  sum; 
and  the  plaintiff  took  no  part  In  tbe  final 
transaction. 

If  the  defendant's  interpretation  is  correct, 
this  action  fails.  But  the  presiding  Justice 
construed  the  contract  to  have  the  ordinary 
meaning  of  such  agreements  between  real 
estate  owners  and  brokers,  and  instructed 
the  Jury  that  it  was  not  necessary  for  tbe 
plaintiff  to  complete  the  entire  negotiations 
himself,  but,  if  he  had  placed  a  purchaser  in 
communication  with  the  owner  and  subse- 
quent negotiations  resulted  in  a  sale  by  ttie 
owner  at  any  price,  then  he  would  be  entitled 
to  recover  in  the  same  manner  as  if  he  had 
himself  participated  in  all  the  negotiations. 

We  think  the  construction  put  upon  the 
contract  by  the  court  was  correct  -  All  writ- 
ten contracts  are  to  be  read  in  tlie  light  of 
surrounding  circumstances.  Snow  v.  Pressey, 
85  Me.  408,  27  Atl.  272.  The  relations  of  the 
parties  and  the  subject-matter  are  always  to 
be  taken  into  consideration.  So  read,  this 
contract  does  not  admit  of  the  narrow  con- 
struction claimed  by  the  defendant  The 
defendant  agreed  to  pay  a  commission  of  $100 
"In  case  of  sale" — ^not  necessarily  a  sale  com- 
pleted personally  by  the  plaintiff,  but  a  sale 
negotiated  by  the  plaintiff  as  a  broker  or 
brought  about  by  such  services  on  his  part 
as  a  broker  would  be  €»zpected  to  render  un- 
der like  drcumstancea    This  is  tbe  reason- 
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able  and  natural  Interpretation  of  the  con- 
tract, and  such  as  must  have  been  In  the  con- 
templation of  both  parties  when  It  was  made. 
In  fact,  the  defendant  seems  to  have  retained 
the  same  Idea  at  the  time  of  the  final  sale 
because  he  then  asked  the  attorney  of  the 
purchaser  as  to  his  liability  to  the  plaintiff 
for  commissions. 

The  instructions  to  the  jury  as  to  the 
grounds  of  the  plaintiff's  recovery  were  In  ac- 
cordance with  the  settled  law  of  this  state. 
Garcelon  t.  Tibbetts,  ^  Me.  148,  24  Atl.  797 ; 
Hartford  r.  McGUlicuddy,  103  Me.  224,  68 
Atl.  860. 

Exceptions  orermled. 


(an  Fa.  62) 

lo  re  TAUSSIG'S  APPEALu 

(Supreme  Court  of  Pennsylvania.  '  April  27, 
1908.) 

Pbinoipa.1.  and  Sdrett— Rixation  Inteb  Sk 
—Evidence. 

A  mother  and  son,  one  having  a  life  inter- 
est and  the  other  a  remainder  interest  in  an  es- 
tate, executed  a  judgment  note,  assigning  their 
interests  in  the  estate  as  security.  The  mother 
was  the  principal  and  the  son  was  surety  in  the 
transaction  as  shown  by  the  papers.  Held  that, 
after  the  death  of  the  mother,  it  could  be  shown 
between  the  son  and  the  mother's  estate  that 
the  son  was  in  fact  the  principal  and  the  mother 
the  surety. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

In  the  matter  of  the  estate  of  Sarah  B. 
Ball,  deceased.  From  a  decree  dismissing  ex- 
ceptions to  auditor's  report,  L.  Meredith 
Taussig  and  May  W.  Ball,  ezecutrices,  ap- 
peal.   Reversed. 

On  June  27,  1878,  George  B.  W.  Ball  and 
wife  executed  a  voluntary  deed  of  trust  to 
the  Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities.  Under  this 
deed  the  grantors  reserved  to  themselves  life 
estates  in  the  principal  with  remainder  over 
to  their  children.  After  the  death  of  Mr. 
Ball,  Mrs.  Ball  and  her  son,  Louis  Irving 
Ball,  signed  the  papers  constituting  the  trans- 
action described  in  the  opinion  of  the  Su- 
preme Court  Before  the  auditor  one  Wil- 
liam Bryans,  an  assignee  of  Louis  Irving  Ball, 
claimed  the  share  of  Louis's  estate  assigned 
to  him  as  against  the  claim  of  Mrs.  Ball's 
estate.     The  auditor  allowed  Bryans'  claim. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

William  Trautwine,  Jr.,  Joshua  Matlack, 
and  E.  Spencer  Miller,  for  appellants.  J. 
Howard  Morrison,  for  appellee. 

PER  CURIAM.  The  relations  of  borrowers 
to  the  lender  are  not  conclusive  of  their  rela- 
tions to  each  othfer.  In  this  case  the  borrow- 
ers were  mother  and  son,  and  it  may  be 
conceded  that,  on  the  face  of  the  papers,  the 
former  was  the  principal  and  the  latter  only 
a  surety.     Bat  the  tacts  as  shown  by  the 


evidence  are  all  the  other  way.  Both  mother 
and  son  had  interests  in  a  trust  estate;  the 
former's  being  present  and  the  latter's  future 
and  contingent  The  son  wanted  to  borrow 
money,  and,  on  applying  for  a  loan,  was  in- 
formed that  his  security  was  not  sufBclent, 
but  that,  if  bis  mother  would  pledge  her 
name  and  interest  in  the  trust  estate,  the  loan 
would  be  made.  The  mother  consented  and 
the  loan  was  made,  both  parties  signing  a 
Judgment  note,  and  each  separately  executing 
an  assignment  of  his  and  her  Interest  in  the 
trust  estate  with  power  of  attorney  to  collect 
from  the  trustee,  etc  On  the  note  both  par- 
ties were  Joint  obligors,  but  conceding  tor 
present  purposes  that  on  the  face  of  the  i>a- 
pers  the  mother  became  the  principal  debtor, 
the  situation  was  open  to  explanation  and  the 
evidence  makes  it  clear  beyond  all  doubt 
The  son,  not  the  mother,'  wanted  to  borrow 
the  money.  The  lender  refused  to  make  the 
loan  to  him,  but  as  the  mother  had  an  inter- 
est in  the  trust  estate  which  made  him  will- 
ing to  lend  on  her  credit  he  put  her  in  the 
position  of  primary  debtor  and  made  the  loan. 
As  between  him  and  the  borrowers,  the  rela- 
tion was  thus  made  conclusive,  and  It  may  be 
conceded  that  prima  facie  that  was  the  rela- 
tion of  the  borrowers  between  themselves. 
But  the  evidence  is  overwhelming  that  the 
real  relations  were  entirely  different  As  al- 
ready said  the  son  wanted  the  loan.  He  ap- 
plied for  it  himself,  and  faUed  to  get  it 
Then  his  mother  pledged  herself  for  it  tlie 
loan  was  made,  and  the  son  got  the  money. 
As  between  themselves  be  was  the  principal 
debtor,  and  the  mother  only  a  surety  in  the 
whole  matter.  The  learned  auditor  below 
gave  too  much  weight  to  the  mere  form  of  the 
transaction  In  disregard  of  the  convincing  evi- 
dence of  Its  actual  character. 

Decree  reversed  and  record  remitted,  witb 
directions  to  allow  the  claim  of  appellants. 


(221  Fa.  67) 
HESS  et  ux.  V.  AMERICAN  PIPE  MFG.  CO. 

(Supreme  Court  of  Pennsylvania.    April  27, 
1908.) 

1.  Explosives— Blasting — Injubies. 

In  an  action  by  a  woman  for  injuries  tar 
an  explosion,  wherein  she  testifies  that,  in  ad- 
dition to  fright,  she  was  thrown  on  a  chair  and 
injured  in  her  face  by  glass  from  the  shattered 
window,  a  verdict  in  her  favor  will  be  sustained. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Explosives,  §  9.] 

2.  Damages— Fbight. 

Mere  fright,  unaccompanied  by  physical  in- 
juries, is  insnfficient  to  sustain  an  action  fat 
negligence. 

[Ed.  Note.— Fot  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  i  100.] 

Appeal,  from  Court  of  Common  Pleas,  Chea- 
ter County. 

Action  by  William  Hess  and  Ada  Hess,  his 
wife,  against  the  American  Pipe  Manufactur- 
ing Company.  Judgment  for  plaintiffs,  and 
defendant  appeala    Affirmed. 

Argued   before   MITCHELL,    a   J.,   and 
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BROWN,  MESTREZAT,  BLKIN,  and  STEW- 
ART, JJ. 

Thomas  W.  Pierce,  for  appellant  Wllmer 
W.  MacElree  and  Joseph  H.  Baldwin,  for  ap- 
pellees. 

PER  OURIAU.  It  Is  settled  that  mere 
fright,  unaccompanied  by  physical  Injnry,  Is 
not  sufficient  to  sustain  an  action  for  negli- 
gence. Huston  y.  Freemansburg  Boro.,  212 
Pa.  S48,  61  Atl.  1022,  3  L.  R.  A.  (N.  S.)  49 ; 
Ewlng  y.  Ry.  Co.,  147  Pa.  40,  23  Atl.  340,  14 
L.  R.  A.  666,  30  Am.  8t.  Rep.  709;  Linn  y. 
Duquesne  Borough,  204  Pa.  551,  54  Atl.  341, 
93  Am.  St  Rep.  800.  The  Jury,  In  the  present 
case,  was  explicitly  Instructed  to  this  effect, 
and  there  Is  no  complaint  of  the  charge  In 
that  respect  While  It  may  be  a  little  doubt- 
ful, even  on  the  plalntUTs  own  testimony, 
whether  she  really  received  any  direct  phys- 
ical Injuries  from  the  blast,  apart  from  the 
fright,  yet  she  testified  positively  that  she 
was  thrown  on  a  chair  by  the  force  of  the 
concussion,  and  this  testimony  gets  some  sup- 
port from  the  fact  that  several  window  panes 
were  broken,  and  some  particles  of  the  glass 
struck  her  In  the  face.  It  was  claimed  by 
defendant  that  her  preyious  testimony  was 
not  In  accord  with  this,  but  the  question  of 
credibility  was  for  the  Jury. 

Judgment  affirmed. 


(74  K.  J.  BL  (24) 

EINSTEIN  v.  RARITAN  WOOLEN  MILLS. 

(Conrt  of  Chancery  of  New  Jersey.     May  22, 

190o.) 
1.  constitutionai.   law  —  obligation   ot 
Contracts  —  Between  Gobporation  and 
Stockholder— Increase  of  Capital. 

Where  a  special  charter  provides  that  the 
capital  stock  may  be  increased  from  time  to 
time  to  any  smn,  not  exceeding  a  sam  named, 
this  limitation  on  the  power  of  the  company  is 
*  part  of  the  contract  existing  between  the  stock- 
holders themselves  and  between  stockholders  and 
the  corporation,  and  its  abroj^ation  against  the 
objection  of  a  stockholder  violates  the  federal 
Constitntion,  which  prohibits  the  impairment  of 
the  obligation  of  contracts. 
2.  Courts  —  Decisions  Oontbollino— Feder- 
al Questions. 

The  decisions  of  the  Supreme  Court  of  the 
United  States  are  the  final  authority  on  ques- 
tions arising  under  the  Constitution  prohibiting 
the  impairment  of  the  obligation  of  contracts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  13,  Courts,  {  331.] 

8.  Constitotional  Law  —  Obuqation  of' 
Contracts  —  Between  Corporation  and 
Stockholder  —  Creation  ot  Preferred 
Stock. 

The  creation  of  preferred  stock  by  a  corpo- 
ration not  authorized  by  the  special  act  incor- 
porating it,  nor  under  general  laws  existing  at 
that  time,  and  against  the  objection  of  a  share- 
holder, violates  the  obligation  of  the  contract 
between  the  corporation  and  shareholder. 
4.  Corporations— Stock— Creation  of  Pre- 
ferred Stock — Statutes. 

Act  March  22,  1860  (P.  L.  p.  eOS),  proyid- 
lag  that  manufacturing  corporations  mtgot  cre- 
ate two  kinds  of  stock,  viz.,  general  stock  and 
special  stock,  the  latter  subject  to  redemption 
with  a  fixed  half  yearly  sum  or  dividend,  not 


exceeding  4  per  cmt  before  any  dividends  should 
be  set  apart  or  paid  on  the  general  stock,  was' 
■repealed  on  April  7,  1875  (Rev.  St  1874-75, 
p.  10,  §  25),  without  any  reservation  of  any 
rights  acquired  under  it,  and,  even  if  such  act 
were  a  part  of  the  charter  ot  a  company  organiz- 
ed nnder  a  special  act,  it  would  not  authorize  the 
creation  of  preferred  and  common  stock  nnder  a 
plan  contemplating  dividends  at  the  rate  of  7 
per  cent. 

5.  Save. 

Act  April  6,  1908  (P.  L.  p.  127),  authoriz- 
ing the  creation  of  new  stock  by  corporations, 
merely  gives  the  consent  of  the  state  that  the 
stockholders  may  do  so  if  they  all  agree,  but, 
if  all  do  not  agree,  such  act  cannot  be  held 
to  be  a  portion  of  the  charter  of  a  corporation 
organized  nnder  a  special  act.  or  as  ao  amend- 
ment thereto. 

Action  by  William  Einstein  against  the 
Rarltan  Woolen  Mills  to  restrain  the  Increase 
of  capital  stock  and  the  issnance  of  prefer- 
red stock.    Injunction  granted. 

R.  v.  Undabury,  for  complainant  Nel- 
son Y.  Dungan  and  Edward  Lauterbach,  for 
defendant 


HOWELLt  V.  O.  The  Barltan  Woolen 
Mills  was  Incorporated  by  a  special  act  of 
the  Legislature  of  New  Jersey,  entitled  "An 
act  to  Incorporate,  the  Rarltan  Woolen  Mills," 
which  act  was  approved  March  23,  1869,  and 
is  found  in  the  laws  of  that  year  at  page  536. 
The  charter  provides  that  the  capital  stock 
shall  be,  $100,000,  "with  the  privilege  of  In- 
creasing the  same  from  time  to  time  to  any 
sum  not  exceeding  $250,000."  Capital  stock 
to  the  amount  of  $150,000  has  been  Issued 
and  Is  outstanding.  The  directors  have  pass- 
ed a  resolution  providing  for  the  amendment 
of  the  company's  charter  by  increasing  the 
total  capital  stock  of  the  company  to  $625,000, 
$150,000  of  which  shall  be  first  preferred 
cumulative  7  per  cent  stock  and  the  remain- 
der common  stoclc  The  resolution  further 
provides  that  the  present  outstanding  com- 
mon stock  of  the  corporation  shall  be  con- 
verted into  the  first  perferred  cnmulatiye 
7  per  cent  stock  which  the  resolution  pro- 
vides for;  80  that,  when  the  change  shall 
have  been  effected,  the  capital  stock  of  the 
corporation  shall  consist  of  $160,000  of  pre- 
ferred stock  and  $375,000  of  common  stock. 
The  directors  iiave  called  a  meeting  of  the 
stockholders  to  vote  upon  the  adoption  by 
them  of  the  resolution,  and  the  complainant, 
who  is  one  of  the  stockholders  of  the  corpora- 
tion, now  files  his  bill  to  enjoin  the  corpora- 
tion, its  officers  and  directors,  from  Increas- 
ing the  capital  stock  or  Issuing  any  preferred 
stock,  or  converting  the  present  outstanding 
Issue  of  $150,000  of  common  stock  into  a  like 
amoimt  of  preferred  stock,  and  restraining 
the  stockholder  from  voting  at  the  stock- 
holders' meeting  in  favor  of  the  directors' 
resolution. 

Two  questions  are  raised :  One,  the  power 
of  the  corporation  without  the  universal  con- 
sent of  Its  shareholders  to  increase  the 
amount  of  its  capital   stock;    second,  the 
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right  of  tbe  corporation  to  IsBue  preferred 
stock,  and  compel  its  substitution  for  tb« 
present  outstanding  common  stock  without 
the  consent  of  all  the  shareholders.  The 
charter  of  the  corporation  confers  upon  it 
the  general  powers,  and  subjects  It  to  the 
general  restrictions  contained  In  the  coriK>ra- 
tlon  act  of  1846  (P.  L.  p.  16),  and  It  may  be 
sufficient,  without  further  reference  to  tbe 
statute,  to  say  that  it  contains  no  specific  au- 
thorlty  to  a  corporation  organized  under  It 
to  do  any  of  the  things  that  are  attempted 
to  be  done  In  this  case.  The  charter  provides 
in  so  many  words  that  the  capital  stock  may 
be  Increased  from  time  to  time  to  any  sum 
not  exceeding  $250,000. 

This  I  take  It  Is  a  limitation  upon  the  power 
of  the  company  which  Is  part  of  the  contract 
existing  between  the  stockholders  among 
themselves  and  between  the  stockholders  and 
the  corporation  Itself,  and  that  It  cannot  be 
abrogated  or  avoided  by  the  corporation  or 
by  Its  directors,  or  by  any  majority,  however 
large,  of  Its  stockholders  against  the  objec- 
tion of  the  holder  of  a  single  share.  This  Is 
on  the  ground  that  such  action  would  vio- 
late that  provision  ot  tbe  federal  Constitution 
which  prohibits  the  states  from  passing  any 
laws  which  impair  the  obligation  of  contracts. 
The  decisions  of  the  Supreme  Court  of  the 
United  States  are  the  final  authority  on  ques- 
tions arising  under  this  provision  of  the  Con- 
stitution, because  they  are  necessarily  fedr 
eral  questions.  In  Chicago  City  Railway  t. 
Allerton  (1874)  18  Wall.  (U.  S.)  233,  21  L. 
EkL  902,  the  question  which  is  now  before 
the  court  arose  for  final  decision  in  the  Su- 
preme Court  of  the  United  States.  The  ap- 
pellant was  a  street  railway  company  having 
a  capital  of  $1,260,000,  which  It  proposed  to 
increase  to  $1,500,000.  The  appellee,  Aller- 
ton, objected,  and  filed  his  bill  to  prevent 
the  Increase.  The  charter  of  the  corpora- 
tion provided  tbe  capital  stock  should  be 
$100,000,  and  that  this  might  be  Increased 
from  time  to  time  at  the  pleasure  of  the  cor- 
poration, and  that  all  corporate  powers  of 
the  corporation  should  be  vested  in  and  ex- 
ercised by  tbe  board  of  directors  and. such 
officers  and  agents  as  the  board  should  ap- 
point The  board  of  directors  attempted  to 
make  the  increase  by  a  mere  resolution  of 
that  body.  Mr.  Justice  Bradley,  without  at- 
tempting to  decide  questions  which  arose  un- 
der the  Constitution  and  laws  of  the  state 
of  Illinois,  affirmed  the  decree  in  favor  of 
the  complainant  below  upon  tbe  broad  ground 
that  a  change  so  organic  and  fundamental 
as  that  of  increasing  the  capital  stock  of  the 
corporation  beyond  the  limit  fixed  by  the 
charter  could  not  be  made  by  the  directors 
alone,  unless  expressly  authorized  thereto. 
He  says:  "Authority  to  Increase  capital 
stock  of  a  corporation  may  undoubtedly  be 
conferred  by  a  law  passed  subsequent  to  the 
charter,  but  such  a  law  should  regularly  be  ac- 
cepted by  i}xe  stockholders.    Changes  In  the 


purpose  and  object  of  an  association  or  In 
the  extent  of  Its  constituency  or  membership 
involving  the  amount  of  its  capital  stock  are 
necessarily  fundamental  In  their  character, 
and  cannot  on  general  principles  be  made 
without  the  express  or  implied  consent  of  the 
members."  This  case  has  been  followed, 
and  Its  authority  has  never  been  questioned. 
Its  doctrine  followed  In  ScovlUe  v.  Thayer, 
105  U.  S.  143 ;  Bank  v.  Railroad  Co.,  13  N. 
X.  599;  Railroad  Company  v.  Schuyler,  34 
N.  Y.  30;  Kent  v.  Quicksilver  Mining  Com- 
pany, 78  N.  T.  182.  I  quote  from  the  opin- 
ion of  Judge  Folger  in  that  case:  "There 
Is  a  power  In  this  charter  to  alter,  amend, 
add  to,  or  repeal,  at  pleasure,  by-laws  before 
made.  It  Is  argued  from  this  that  it  was 
in  the  iwwer  of  the  corporate  body,  In  due 
form  and  manner,  to  alter  the  by-lnws  which 
had  fixed  the  amount  of  the  capital  stock 
and  the  number  and  relative  value  of  the 
shares  thereof.  The  power  to  make  by-laws 
Is  to  make  such  as  are  not  inconsistent  with 
the  Constitution  and  the  law,  and  the  power 
to  alter  has  the  same  limit,  so  that  no  altera- 
tion could  be  made  which  would  Infringe  a 
right  already  given  and  secured  by  the  con- 
tract of  the  corporation.  Nor  was  the  power 
to  alter  to  the  extent  of  affecting  the  con- 
tracted relative  value  of  a  share,  reserved 
when  the  share  was  sold  to  the  stockholder, 
so  as  to  enter  into  and  form  a  part  of  the 
contract  An  alteration  is  a  pro  tanto  repeal ; 
but  no  private  corporation  can  repeal  a  by- 
law so  as  to  Impair  rights  which  have  been 
given  and  become  vested  by  virtue  of  the  by- 
law afterwards  repealed."  The  reasoning  of 
these  cases  goes  to  the  question  of  the  vio- 
lation of  the  contract  as  alleged  by  the  com- 
plainant and  it  applies  to  the  other  matters 
mentioned  In  the  resolution,  namely,  tbe 
creation  of  preferred  stock  and  the  compel- 
ling of  the  present  shareholders  to  surrender 
their  common  stock  and  accept  preferred 
stock  in  lieu  thereof.  It  is  true  that  at  the 
time  of  the  creation  of  this  corporation  there 
was  an  act  In  force  (P.  L.  p.  603)  providing 
that  manufacturing  corporations  might  create 
two  kinds  of  stock,  viz.,  general  stock  and 
special  stock,  the  latter  at  no  time  to  exceed 
half  the  capital  paid  in,  and  subject  to  re- 
demption with  a  fixed  half  yearly  sum  or 
dividend,  not  exceeding  4  per  cent  before 
any  dividend  should  be  set  apart  or  paid  on 
the  general  stock.  This  act  was  repealed  on 
April  7,  1875  (Rev.  St  1874-75,  p.  10,  {  25), 
without  any  reservation  of  any  rights  acquir- 
ed under  It  and,  at  any  rate,  if  it  were  a 
part  of  the  company's  diarter.  It  would 
not  authorize  the  present  action,  for  the  rea- 
son that  the  rate  of  dividend  provided  for 
is  4  per  cent,  while  the  present  plan  con- 
templates dividends  at  the  rate  of  7  per  cent 
All  the  other  provisions  of  our  statutes  re- 
lating to  the  creation  of  preferred  stock  have 
been  passed  since  the  Raritan  Woolen  Mills 
was  organized  as  a  corporation,  and.  It  not 
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appearing  tn  the  case  that  these  subsequent 
provisions  have  been  accepted  by  the  share- 
holders as  amendments  to  the  charter,  I  feel 
obltged  to  hold  that  there  is  no  authority 
for  the  creation  of  preferred  stock  without 
the  consent  of  every  shareholder.  The  same 
line  of  argument  applies  to  the  attempt  of 
the  directors  to  convert  the  present  com- 
mon stock  into  preferred  stock.  It  is  said 
on  behalf  of  the  company  and  its  directors 
that  the  complainant  cannot  be  compelled  to 
convert  his  own  stock  Into  preferred  stock, 
and  that  be,  therefore,  need  not  do  it,  that 
he  may  contlnne  to  bold  it  as  common  stock, 
and  that,  iitasmuch  as  one  share  of  stock  is 
like  another,  it  can  make  no  difference  to 
him  whether  he  holds  his  shares  whldii  have 
been  heretofore  authorized,  or  whether  he 
holds  shares  which  shall  be  a'tathorlzed  by 
virtue  of  the  resolution  in  qnestion.  l^e 
reasoning  of  Mr.  Justice  Bradley  in  the  Al- 
lerton  Case  above  cited  seems  conclusive  on 
this  point  He  says:  "Second,  as  It  respects 
the  constituency  or  capital  and  membership. 
This  is  the  next  most  Important  fundamental 
point  in  the  constituticm  of  a  body  corporate. 
To  change  it  without  the  consent  of  the  stod^- 
holders  would  be  to  make  them  members  of 
an  association  in  which  they  never  consented 
to  become  such.  It  would  change  the  relative 
Influence,  control,  and  profit  of  each  member. 
Elven  when  the  additional  stock  is  distributed 
to  each  stockholder  pro  rata,  it  would  often 
work  injustice,  because  some  of  the  stockhold- 
ers might  l>e  unable  to  take  their  respective 
■bares,  and  might  thus  lose  their  relative  in- 
terest and  Influence  in  the  corporate  con- 
cerns," I  take  it  that,  when  Mr.  Justice 
Bradley  speaks  of  the  consent  of  the  share- 
holders, he  means  the  consent  of  every  share- 
holder, and  that  a  mere  majority,  however 
large,  would  not  have  the  power  to  Interfere 
with  the  rights  and  property  of  the  minority. 

My  attention  Is  called  by  the  defendant  to 
an  act  of  April  6, 1908  (P.  L.  p.  127),  which  on 
its  face  and  by  its  terms  permits  to  be  done 
the  very  thing  that  Is  sought  to  be  accom- 
plished in  this  case.  But  I  am  unwilling  to 
accede  to  this.  I  must  hold  that  this  act  la 
merely  the  consent  of  the  state  that  the  stock- 
holders may,  if  they  all  agree,  do  the  things 
which  are  provided  for  In  that  act;  but,  if 
all  the  stockholders  do  not  agree,  the  act  can- 
not be  held  to  be  a  portion  of  the  charter  of 
the  corporation  or  an  amendment  thereto. 
This  is  speclflcally  held  in  Kean  v.  Johnson, 
9  N.  3.  Eq.  417;  Zabriskie  v.  Hackensack 
RaUroad  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 
617;  Black  v.  United  Railroad  &  Canal  Com- 
panies, 24  N.  El  Eq.  455;  Mills  v.  N.  J.  Cen- 
tral Railroad  Co.,  41  N.  J.  Eq.  1,  2  Atl.  453, 
and  many  other  cases  which  have  Ingrafted 
this  doctrine  into  our  law  so  deeply  as  to  be 
beyond  disturbance. 

The  motion  for  the  injunction  should  there- 
fore prevail. 


McMANUS-KELLT  CO.  v.  POPE  MFG.  CO. 

(Court  of  Chancery  of  New  Jersey.    June  25, 
1908.) 

COBPOBATIOHS— IHSOLVKHCX— BqUlTABLK  SET- 
OFF. 

As  against  the  claim  of  an  insolvent  corpo- 
ration, for  which  a  receiver  has  bMn  appointed, 
tberetcr  vesting  in  him,  under  Act  189if  (P.  L. 
p.  299)  S  68,  all  ita  effects,  the  debtor  cannot 
set  off  notes  of  the  Insolvent,  not  yet  due,  at 
least  in  the  absence  of  tome  equitable  ground 
therefor. 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {  2287.] 

Suit  by  the  Mc^anus-Kelly  Company 
against  the  Pope  Manufacturing  Company. 
Heard  on  motion  to  set  off  claims.  Set-oix 
denied. 

The  bill  of  complaint  in  this  case  was 
filed  August  14,  1907,  for  the  administration 
of  the  affairs  of  the  defendant  corporation 
as  an  Insolvent  corporation.  Upon  the  filing 
of  the  bill,  and  on  the  same  day,  receivers 
were  appointed  to  wind  up  Its  affairs.  They 
qualified  at  once,  and  entered  upon  the  exe- 
cution of  the  trust.  On  that  day  the  cor- 
poration had  to  Its  credit  with  the  Interna- 
tional Trust  Company,  a  banking  institution 
of  the  city  of  Boston,  the  sum  of  $9,407.49, 
and  at  the  same  time  the  trust  company  held 
three  notes  of  the  Insolvent  corporation  for 
$2S,000  each,  due,  respectively,  October  IS, 

1907,  November  8,  1907,  and  February   18» 

1908.  The  notes  were  signed  by  the  insolvent 
defendant  and  were  made  payable  to  the 
order  of  the  trust  company.  The  trust  com- 
pany held  no  security  for  their  payment  On 
September  19,  1907,  prior  to  the  maturity 
of  any  of  the  notes,  the  receivers  of  the  de- 
fendant corporation  made  demand  upon  the 
trust  company  for  the  payment  of  the  de- 
posit The  tmst  company  refused  to  pay 
the  same,  and  dalmed  the  right  to  hold  it 
as  a  set-off  to  the  unmatured  liabilities  of 
tbe  defendant  held  by  it  The  receivers  now 
make  application  for  an  order  directing  them 
to  pay  a  25  per  cmt  dividend  on  all  the 
claims  proved  and  admitted  by  them,  in- 
cluding the  claim  of  $75,000  held  by  the  trust 
company.  The  trust  company  was  notified 
that  incidentally  to  the  payment  of  the  divi- 
dend the  receivers  would  claim  to  deduct  the 
amount  of  the  deposit  from  the  dividend 
declared  on  th^  $75,000  indebtedness,  thus 
utilizing  the  deposit  for  the  payment  of  the 
trust  company's  dividend  pro  tanto.  On  the 
hearing  the  dividend  was  ordered  paid,  but, 
as  to  the  trust  company,  the  deposit  was  di- 
rected to  be  deducted  from  its  dividend,  and 
the  set-off  claimed  by  it  was  disallowed. 

Sherrerd  Depue,  for  receivers.  William  M. 
Richardson,  for  the  International  Trust  Com- 
pany. 

HOWELLv  V.  C.  (after  stating  the  facts 
as  above).  The  right  of  set-off  In  this  state 
may  be  either  legal  or  equitable.     At  law 


Digitized  by 


Google 


298 


70  ATLANTIC  EBPORTBR. 


(N.J. 


the  right  depends  upon  the  statute  of  March 
27,  1874  (Rev.  St  1874-75,  p.  794,  K  1- 
4),  first  passed  in  1722  (1  Nev.  Laws,  p. 
98),  which  provided  that,  If  two  or  more 
persons  be  Indebted  to  each  other,  such  debts 
or  demands  not  being  for  unliquidated  dam- 
ages may  be  set  off  against  each  other,  and 
that  In  an  action  between  such  debtors  the 
defendant  may  set  off  against  the  plaintiff 
the  debts  or  demands  which  may  be  due  or 
owing  to  him.  There  are  at  least  two  re- 
quirements which  the  defendant  must  meet; 
One  Is  that  his  claim  must  be  for  liquidated 
damages  and  that  unliquidated  damages  can- 
not be  set  off  (Slaytor-Jennlngs  Co.  v.  Spe- 
cialty Paper  Box  Company,  69  N.  J.  Law, 
214,  54  AO.  247),  and  the  other  is  that  the 
demand  so  attempted  to  be  set  off  must  be 
due  and  payable,  and  must  have  belonged 
to  the  defendant  at  the  time  of  the  beginning 
of  the  action  (Jolmson  v.  Kaiser,  40  N.  J. 
Law,  286;  Rubs  v.  Sadler,  197  Pa.  61,  46 
Atl.  903).  It  Is  quite  apparent,  therefore, 
that  In  an  action  at  law  brought  by  the  re- 
ceivers against  the  trust  company  that  com- 
pany would  not  have  been  allowed  at  law 
to  set  off  the  unmatured  obligations  which 
It  held.  This  rule  of  law  must  be  followed 
by  this  court,  and  in  this  case,  unless  the 
trust  company  shall  have  presented  to  the 
court  some  matter  of  equltalile  consideration 
which  takes  the  case  out  of  the  legal  rule. 
In  the  case  of  Camden  National  Bank  y. 
Green,  46  N.  J.  Eq.  548,  17  Atl.  689,  affirmed 
46  N.  J.  Bq.  607,  22  Atl.  56,  an  equitable 
eet-off  was  allowed  upon  the  presentation  to 
the  court  of  special  circumstances  which 
were,  thought  to  be  sufficient  to  raise  an 
equity  in  favor  of  the  bank,  and  thus  allow 
the  set-off.  These  circumstances  were  (1) 
that  the  deposit  was  part  of  the  proceeds 
of  the  discounted  note,  and  was  part  and 
parcel  of  the  same  fund  and  arose  out  of 
one  transaction  which  the  parties  had  engag- 
ed in;  and  (2)  that,  la  addition  thereto,  the 
estate  of  the  maker  of  the  note  was  Insolvent, 
and  that  the  fund  on  deposit  was  still  actual- 
ly 1b  the  custody  and  possession  of  the  bolder 
of  the  obligation.  There  are  no  special  cir- 
cumstances shown  to  the  court  touching  the 
transaction  In  band.  It  does  not  appear 
that  the  deposit  is  part  of  the  proceeds  of 
the  notes  which  were  discounted  or  that 
there  was  any  mutuality  In  the  cross-claims; 
nor  are  any  facts  adduced  which  raise  an 
equity  in  favor  of  the  trust  company  to  re- 
fuse, compliance  with  the  legal  demand  made 
tipon  It  by  the  receivers  for  the  amount  of 
the  deposit  It  is  true  that  the  defendant  cor- 
poration was  insolvent,  but  I  do  not  see 
how  mere  Insolvency,  without  other  drcum- 
stahces,  can  Justify  a  claim  for  equitable 
set-off.  There  should  be  other  facts  and  cir- 
cumstances. Insolvency  merely  furnishes  the 
pccaslpn  for  taking  advantage  of  the  other 
facts  to  raise  an  equity  for  the  protection  of 
the  bank.  Hannon  v.  Williams  (Court  of 
Sirrors)  34  N.  J.  Eq.  265,  38  Am.  Rep.  378; 


2  Story,  Bq.  Jnr.  §  1435ff.  In  Rawson  v. 
Samuel,  Cr.  &  Ph.  161,  Lord  Cottenham  in 
deciding  against  an  attempt  at  equitable 
set-off,  says:  "We  speak  familiarly  of  equi- 
table set-off  as  distinguished  from  the  aet-oS 
at  law,  but  It  will  be  found  that  this  equi- 
table set-off  exists  in  cases  where  the  party 
seeking  the  benefit  of  it  can  show  some  equi- 
table ground  for  being  protected  against  his 
adversary's  demand.  The  mere  existence 
of  cross-demands  Is  not  sufficient  Whyte 
T.  O'Brien,  1  S.  4  S.  551.  •  •  •  What 
equity  have  the  plaintiffs  in  the  suit  for  an 
account  to  be  protected  against,  the  damages 
awarded  against  them.  If  they  have  no  such 
equity,  there  can  be  no  good  ground  for  the 
injunction."  This  opinion  Is  cited  with  ap- 
proval by  our  Court  of  Appeals  in  the  case 
of  TProtter  v.  Heckecher,  40  N.  J.  EJ^.  612- 
658, 4  Atl.  83.  Its  doctrine  had  been  previous- 
ly announced  by  Vice  ClianceUor  Van  Fleet 
In  the  case  of  Jackson  t.  Bell,  31  N.  J.  Eq. 
554.  He  there  says:  "The  remedy  by  set- 
off as  enforced  in  equity  is  undoubtedly 
somewhat  broader  and  more  liberal  than 
that  given  by  statute,  but  it  has  its  limits. 
The  mere  existence  of  a  cross-demand  is  not 
enough  to  establish  a  right  to  it,  nor  will 
the  existence  of  an  unsettled  account  out  of 
which  a  cross-demand  may  arise  be  sufficient 
•  •  •  And,  even  where  the  cross-demands 
are  debts  of  fixed  and  certain  amount,  but 
had  their  origin  in  distinct  and  independent 
transactions,  equity  will  not  set  off  one 
against  the  other,  unless  such  course  is 
made  necessary  by  some  peculiar  equitable 
consideration,  as,  for  example,  where  there 
has  been  a  mutual  credit  given  by  each  upon 
the  footing  of  the  debt  of  the  other,  so  that 
a  Just  presumption  arises  that  the  one  Is 
imderstood  by  the  parties  to  go  in  liquidatioo 
or  set-off  of  the  other." 

The  appointment  of  a  receiver  for  the  de- 
fendant corporation  undn:  our  statute  creates 
additional  reasons  why  the  trust  company 
may  not  have  Its  set-off.  In  the  first  place, 
the  creditors  by  operation  of  law  have  fasten- 
ed their  claims  upon  all  the  property  of  the 
corporation  as  of  the  date  of  the  receiver's 
appointment  Receiver  of  Graham  Button 
Company  y.  Splelmann,  50  N.  J.  Eq.  120, 
24  Atl.  571,  affirmed  50  N.  J.  Eq.  7Si6,  27 
Atl.  1033.  By  the  statute  (P.  L.  1896,  p. 
299,  S  68),  all  the  property  of  the  defendant 
corporation  wheresoever  situated,  and  all 
Its  franchises,  rights,  privileges,  and  effects 
upon  the  appointment  of  a  receiver  forthwith 
vested  in  him,  and  the  corporation  was  di- 
vested of  title  thereto.  The  receivers  there- 
upon became  entitled  to  the  possession  of 
the  fund,  and  after  the  demand  which  tbey 
made,  if  there  is  any  Intendment  in  the  case 
at  all.  It  is  In  favor  of  giving  to  the  receiver 
the  legal  title  to  the  deposit,  or,  at  the  very 
least,  an  equity  superior  to  any  equity  which 
the  trust  company  might  have  for  a  set-off. 
The  statutory  transfer  of  the  title  to  the 
deposit  is  a  complete  severance  of  the  depos- 
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It  from  tbe  nnmatnred  obligations,  If  it  conld 
be  Bald  that  there  ever  had  been  a  relation- 
ship between  them.  The  two  debts  are  not 
substantially  the  same.  They  are  not  In  the 
same  right  They  are  not  mntnaL  They 
do  not  arise  out  of  the  same  transaction. 
The  title  has  shifted  to  a  trustee  who  holds 
under  the  trust  fund  doctrine  for  creditors. 
Williams  T.  Traphagen,  38  N.  3.  Eq.  57,  a 
case  presenting  the  converse  of  tbe  one  now 
before  the  court.  The  cases  In  Massachusetts 
seem  to  be  adverse  to  the  trust  company's 
claim  on  all  grounds.  In  Spauldlng  r.  Back- 
us, 122  Mass.  653,  23  Am.  Bep.  381,  it  was 
held  that  a  note  given  by  A.  to  B.  and  not 
yet  due  could  not  In  equl^  be  set  off  against 
a  note  given  by  B.  to  A.  upon  which  A.  bad 
brought  an  action  for  the  benefit  of  C,  to 
whom  he  had  assigned  it,  notwithstanding 
A.'s  insolvency  and  G.'s  knowledge  of  it  The 
court  said:  "We  are  clearly  of  opinion  that 
a  party  whose  debt  Is  not  due  has  no  equi- 
table claim  whatever  to  set-off  against  a  debt 
of  his  own  already  due  in  the  hands  of  a 
party  who  Is  Insolvent"  In  Wiley  v.  Bunker 
Hill  National  Bank,  183  Mass.  495,  67  N.  E. 
655,  the  same  ruling  was  made  on  the  author- 
ity of  Spauldlng  v.  Backus.  Counsel  have 
furnished  a  large  collection  of  cases  which 
seem  to  affirm  the  rule  touching  equitable 
set-off  wbich  is  here  announced,  showing 
that  it  is  a  rule  of  very  wide  if  not  universal 
application.  Among  tbe  cases  are  Bradley 
V.  Angel,  8  N.  Y.  475;  Myers  v.  Davis,  22 
N.  X.  489;  Mechanics'  Bank  v.  Stone,  115 
Mich.  648,  74  N.  W.  204;  Chlpman  v.  Nation- 
al Bank,  120  Pa.  86,  13  Atl.  707.  And  they 
call  attention  to  the  distinction  between  the 
line  of  cases  above  cited  and  another  class 
In  which  the  debt  owed  by  the  insolvent  Is 
due  but  tbe  debt  owed  to  the  insolvent  is 
not  due,  of  which  class  the  following  is  an 
example:  Richards  v.  La  Tourette,  119  N. 
Y.  54,  23  N.  B.  531.  In  this  latter  class 
the  courts  have  held  that  the  debtor  may 
waive  the  time  of  credit  to  which  he  is  en- 
titled and  pay  the  debt  In  money  or  by  way 
of  set-off. 

It  is  therefore  quite  manifest  that  the  trust 
company  had  no  authority  to  appropriate  to 
its  own  use  by  way  of  set-off  the  deposit  which 
lay  In  its  bank  to  the  credit  of  the  defend- 
ant conx)ratIon,  and  that  the  amount  there- 
of must  be  deducted  from  the  dividend 
which  la  payable  to  the  trust  company  on 
its  f75,000  claim. 

I  have  therefore  advised  a  decree  In  ac- 
cordance with  these  conclusions. 

(74  N.  J.  B.  wn        '"°^™° 

ROGISIS  ▼.  COLEBAUGH  et  aL 
(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Jane  15,  1908.) 
MosraAOES  —  Fobbclosubb— Defknbks— Bvit 

DBNCK. 

C.  conveyed  property  to  R.  in  1896,  at  the 
came  time  giving  C.  tbe  right  to  repurchase 
within  10  years,  on  paying  a  certain  sum,  fixed 
payments  to  be  made  at  specified  times.  In 
1900  R.  reconveyed  the  property  to  0.,  subject 


to  a  mortgage  held  by  W.,  payment  of  which  C. 
assumed.  In  1901  W.  foreclosed  the  mortgage, 
R.  buying  at  the  sale,  and  thereafter  deeding  tne 
property  to  C,  receiving  as  part  payment  a 
mortgage  on  the  jffemlses.  Held,  In  an  action 
to  foreclose  the  latter  mortgage,  that  evidence 
that  after  1896  C.  made  large  payments  to  R. 
on  account  of  the  purchase  price  was  immaterial 
(HI  the  defense  of  fraud,  and  that  R.  was  not 
entitled  to  the  full  amount  of  the  mortgage,  in 
the  absence  of  evidence  that  the  moneys  so  paid 
were  not  due  as  part  of  the  purchase  price  for 
the  reconveyance  in  1900 ;  and  likewise  proof 
that  R.  neglected  to  pay  W.  interest  on  W.'s 
mortgage  as  it  accrued  was  immaterial,  in  the 
absence  of  evidence  of  obligation  to  pay  it 

Appeal  from  Court  of  Chancery. 

Suit  by  George  M.  Rogers  against  Jennie 
Colebaugh  and  others.  From  an  adverse 
decree,  defendants  Annie  Comly  and  Annie 
Comly,  Jr.,  appeal.    A£Brmed. 

Spencer  Simpson,  for  apiiellants.  Elphralm 
Tomllnson  and  George  Reynolds,  for  respond- 
ent 

GUMMERE,  a  J.  The  bill  in  this  case  is 
filed  to  foreclose  a  mortgage  given  by  the 
defendant  Jennie  Colebaugh  to  the  complain- 
ant on  the  8th  day  of  December,  1902,  to  se- 
cure the  payment  of  $2,365.  Annie  Oomly 
and  Annie  Comly,  Jr.,  were  made  parties  de- 
fendant because  they  were  in  possession  of 
the  mortgaged  premises,  or  some  part  thereof, 
and  claimed  to  have  some  lien  upon,  or  in- 
terest In  them.  They  filed  an  answer  attack- 
ing the  validity  of  the  mortgage  and  a  cross- 
bill. In  which  they  alleged  that  one  Charles 
H.  Comly  was  the  owner  of  the  mortgaged 
premises  in  1896;  that  on  the  14th  day  of 
March  of  that  year  the  complainant  induced 
him,  by  fraud  and  misrepresentation,  to  deed 
said  premises  to  him  for  a  stated  considera- 
tion of  $2,686,  which  was  never.  In  fact,  paid ; 
that  the  complainant  In  furtherance  of  his 
scheme  to  defraud  Oomly,  at  the  same  time 
entered  into  an  agreement  with  him  for  the 
reconveyance  to  him  of  the  mortgaged  prem- 
ises ;  that  the  complainant  sutisequently  fail- 
ed to  pay  the  Interest  upon  a  certain  mort- 
gage which  covered  the  premises,  by  reason 
whereof  the  mortgage  was  foreclosed,  and 
the  premises  sold ;  that  the  complainant  was 
the  purchaser  at  this  foreclosure  sale;  that 
Comly  paid  to  blm  at  various  times,  on  ac- 
count of  the  mortgaged  premises,  sums  of 
money  amounting  to  more  than  $1,200;  that 
Comly  died  in  1906,  leaving  tbe  defendants 
his  only  heirs  at  law ;  and  that  th^  are  now 
vested  with  all  his  interest  in  the  mortgaged 
premises,  and  entitled  to  assert  against  tbe 
complainant  all  rights  which  he  (Comly) 
could  have  asserted  had  he  lived.  On  these 
facts  they  asked  such  relief  as  the  court 
should  consider  them  entitled  to.  Tbe  com- 
plainant filed  a  replication  denying  the  alle- 
gations of  the  answer  and  of  the  cross-bllL 
At  the  hearing  before  the  Vice  Chancellor  the 
following  case  was  made  by  the  complainant: 
On  April  7,  1887,  the  property  was  owned  by 
the  complainant  On  that  day  he  and  his 
wife  conveyed  It  to  Charles  H.  Oomly  for 
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$3,365.  The  purchase  money  was  paid,  In 
part,  by  a  bond  and  mortgage  for  $2,365  made 
by  Comly  to  Rogens,  and  payable  In  Ave  years 
from  date.  On  the  9th  of  March,  1888,  Rog- 
ers assigned  this  bond  and  mortgage  to  Peter 
Ij.  Voorhees,  and  on  October  29,  1896,  Voor- 
hees'  executrix  assigned  the  bond  and  mort- 
gage to  one  Annie  WUson.  Comly  held  the 
property  from  April  7,  1887,  to  March  14, 
1896,  and  on  the  latter  day  reconveyed  It  to 
the  plaintiff  for  an  expressed  consideration 
of  $2,686.  At  the  time  of  this  reconveyance 
the  complainant  made  an  agreement  with 
Comly  in  writing,  by  the  terms  of  which 
Comly  was  given  the  right  to  repurchase  the 
premises  within  10  years,  provided  he  should 
pay  the  sum  of  $2,686  as  follows:  $100  in 
six  months  from  date,  $100  in  one  year  from 
date,  and  $150  at  the  end  of  every  six  months 
thereafter,  with  interest.  On  the  31st  of 
May,  1900,  the  complainant  and  Ills  wife  re- 
conveyed  the  property  to  Comly,  subject  to 
the  lien  of  the  $2365  mortgage  held  by  Annie 
Wilson,  the  payment  of  which  was  assumed 
by  Comly.  la  July,  1901,  Annie  Wilson  filed 
in  the  Court  of  Chancery  a  bill  to  foreclose 
her  mortgage,  and  made  Charles  H.  Comly. 
Annie  Comly,  and  Annie  Comly,  Jr.,  parties 
defendant  thereto;  the  two  females  being 
made  parties  because  they  claimed  some  un- 
disclosed interest  in  the  premises.  A  decree 
pro  confesso  was  taken  against  all  of  the  de- 
fendants, and  afterward  a  final  decree  went 
against  them  foreclosing  all  their  rights  in 
the  premises.  Upon  sale  made  by  the  sheriff 
under  the  foreclosure  proceedings,  the  com- 
plainant purchased  the  premises.  Subse- 
quently, and  on  the  8th  day  of  December, 
1902,  he  sold  them  to  the  defendant  Jennie 
Colebaugh,  and  received  from  her,  as  part 
payment  of  the  consideration  money,  the 
mortgage  which  is  the  subject  of  the  present 
foreclosure  suit  That  mortgage  Is  due,  and 
Is  entirely  unpaid. 

At  the  dose  of  the  complainant's  case  the 
defendants  Annie  Comly  and  Annie  Comly, 
Jr.,  offered  to  prove  that  "Charles  H.  Comly, 
prior  to  and  subsequent  to  the  agreement  of 
March  14,  1896,  made  large  payments  to 
Rogers  on  account  of  the  purchase  price  of 
the  premises  in  question;  that  he  died  In 
1905;  that  they  since  April,  1887,  have  been, 
by  verbal  arrangement  with  the  late  Charles 
Comly,  in  possession  of  a  part  of  the  prem- 
ises in  question ;  and  that  Rogers,  in  order 
to  get  the  property  back  In  his  own  name, 
by  fraud,  neglected  to  pay  the  interest  due  to 
Mrs.  Wilson  on  the  mortgage  assigned  to  her, 
and  thereby  obtained  repossession  of  the 
property  at  a  small  fligure."  The  learned 
Vice  Chancellor  overruled  the  offer  to  make 
this  proof  by  the  defendants  on  the  ground 
that  their  failure,  as  well  as  the  failure  of 
their  ancestor  Charles  H.  Comly,  to  answer 
in  the  suit  brought  by  Annie  Wilson  for  the 
foreclosure  of  her  mortgage,  operated  as  a 
bar  to  the  claim  made  by  them  in  the  present 
litigation,  and  advised  a  decree  in  favor  of 


the  complainant  for  Uie  principal  and  interest 
due  on  his  mortgage.  We  do  not  consider  it 
necessary,  for  the  determination  of  this  ap- 
peal, eltlier  to  concur  in,  or  dissent  from, 
the  view  which  led  the  learned  Vice  Chancel- 
lor to  advise  the  decree  now  under  review. 
It  may  be  doubted  whether  the  failure  of  the 
appellants  and  of  their  ancestor  to  set  np  in 
the  Wilson  foreclosure  suit  the  matters  now 
brought  forward  by  them  is  a  t>ar  to  any  re- 
lief in  the  present  suit  for  Mrs.  Wilson  had 
no  concern  with  the  matters  now  presented. 
Her  mortgage  was  a  valid  Hen  upon  the  prem- 
ises, and  she  was  entitled  to  a  decree  fore- 
closing the  Interest  of  all  of  the  defendants, 
without  regard  to  the  alleged  rights  or  lia- 
bilities which  it  is  now  claimed  existed  be- 
tween them  and  the  present  complainant 
Being  matters  In  which  she  was  in  no  way 
interested,  they  constituted  no  defense  to  her 
suit ;  and,  this  being  so.  It  Is  not  easy  for  ns 
to  see  upon  what  theory  the  failure  of  the 
appellants  to  litigate  In  the  earlier  suit  the 
matters  specified  in  their  cross-blU  (even  U 
it  was  permissible  for  them  to  do  so)  bars 
them  from  setting  them  up  In  the  present 
suit  as  a  ground  of  relief  against  the  com- 
plainant. The  decree  pro  confesso  merely 
extinguished  the  rights  which  the  defendant 
had  in  the  mortgaged  premises  as  against 
Annie  Wilson. 

But  we  think  that  the  decree  was  manifest- 
ly Justified  on  the  facts  of  the  case.  The 
proof  offered  by  the  appellants  failed  entirely 
to  sustain  the  allegations  of  their  cross-bilL 
Proof  that  prior  to  and  subsequent  to  the 
date  of  the  agreement  of  1896  Charles  H. 
Comly  made  large  payments  to  the  complain- 
ants on  account  of  the  purchase  price  of  the 
mortgaged  premises  was  Immaterial,  unless 
it  was  also  shown  that  the  moneys  so  paid 
were  not  due  as  a  part  of  the  purchase  price 
for  the  reconveyance  of  the  property  by  the 
complainant  to  Charles  H.  Comly  on  May 
81,  1900.  So,  too,  proof  that  Rogers  neglect- 
ed to  pay  to  Mrs.  Wilson  the  interest  on  her 
mortgage  as  it  accrued  was  entirely  immate- 
rial. In  the  absence  of  evidence  tending  to 
show  that  the  obligation  to  do  so  rested  upon 
him,  and  no  such  evidence  was  offered  to  be 
submitted.  The  facts  offered  to  be  proved  af- 
forded no  ground  of  support  for  the  conten- 
tion of  fraud  on  the  part  of  the  complainant 
or  for  the  conclusion  that  he  was  not  entitled 
to  the  full  amount  of  the  mortgage  made  to 
him  by  Miss  Colebaugh. 

The  decree  appealed  from  will  be  affirmed. 


(74  N.  J.  H.  nt) 

STATE  MTJT.  BLDG.  ft  LOAN  ASS'N  OP 
NEW  JERSEY  v.  MILLVILLE  IMP.  CO. 

(Court  of  Chancery  of  New  Jersey.     July  7, 
190&) 

1.  MOBTOAOHJ— MODIFICATIOW— SeCCBITT. 

A  mortgage  originally  given  to  secure  a 
simple  money  oond  may,  by  agreement  of  the 
mortgagor,  be  made  secnri^  foe  the  payment 
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of  a  loan  from,  and  for  interest,  dues,  premiums, 
and  fines  dae  to,  a  loan  association. 
2.  Same— Pabtiai.  Payment. 

When  money  is  paid  to  a  mortgagee,  in 
consideration  of  the  release  from  the  lien  of  the 
mortgage  of  a  part  of  the  mortgaged  premises 
to  a  purchaser  of  the  fee  of  the  (released  por- 
tion, m  the  absence  of  agreement  by  the  parties 
to  the  contrary,  the  law  applies  the  payment 
in  reduction  of  the  mortgage  debt  pro  tanto. 

S.    MOBTOAOES— SAUB    of    EQUITY— RiOHTS    OT 
PCRCHASEB. 

Where  premises  are  purcluwed  subject  to 
incumbrances,  among  which  is  a  sum  due  for 
taxes,  the  purchaser  cannot  set  up  an  outstand- 
ing tax  title  acquired  before  the  purchase  of 
the  mortgagor's  title,  whether  the  tax  title  be  a 
lien  only  or  a  fee  simple:  and  especially  so  when 
the  purchaser  had  previously  acquired  the  tax 
title  with  a  view  to  becoming  the  purchaser  of 
the  mortgagor's  title. 
(Syllabus  by  the  Court) 

Bin  by  tbe  State  Mutual  Building  &  Loan 
Association  of  New  Jersey  against  the  Mill- 
vllle  Improvement  Company.  Exceptions 
to  master's  report    Overruled. 

S.  Stanger  Iszard  and  French  &  Richards, 
for  complainant  Morman  Grey,  for  defend- 
ant 

WALKER,  V.  0.  The  mortgage  being 
foreclosed  In  this  ease  was  made  on  August 
31,  1805,  by  the  South  Jersey  Land  &  Trans- 
portation Company  to  Richard  B.  Rushton 
conditioned  for  the  payment  of  $26,000  Jan- 
uary 1,  1900,  with  interest  at  6  per  cent  per 
annum.  There  are  no  special  covenants  or 
agreements  in  the  mortgage.  It  simply 
pledges  certnln  lands  and  premises  in  tbe 
counties  of  Atlnntlc  and  Cumberland,  in  this 
state,  for  the  payment  of  the  mortgage  debt. 
On  August  10,  1806,  tbe  mortgage  was  as- 
signed by  Mr.  Rushton  to  the  complainant, 
tbe  State  Mutual  Building  &  Loan  Associa- 
tion of  New  Jersey.  The  assignment  Is  with- 
out any  covenants  against  the  assignor.  Con- 
temporaneously with  the  making  of  the  as- 
signment a  declaration  of  no  set-ofF  was  giv- 
en by  the  mortgagor,  the  South  Jersey  Land 
Transportation  Company,  who  had  become 
a  stockholder  in  the  complainant  associa- 
tion, to  the  assignee,  the  State  Mutual  Build- 
ing Loan  Association  of  New  Jersey  who 
is  now  foreclosing  that  mortgage.  This  doc- 
ument recites  that  the  South  Jersey  Land 
Transportation  Company,  the  stockholder, 
baa  applied  to  the  State  Mutual  Building  & 
Loan  Association  of  New  Jersey,  the  com- 
plainant, for  the  loan  and  advance  of  $20,- 
000,  based  on  200  shares  of  stock  in  the  as- 
sociation according  to  its  constitution,  by- 
laws, and  r^ulations,  and  proposes  to  se- 
cure tbe  same  by  tbe  assignment  of  the  bond 
made  by  the  South  Jersey  Land  &  Trans- 
portation Company  to  Mr.  Rushton  condi- 
tioned to  pay  $26,000  January  1,  1900,  with 
interest,  and  the  Indenture  of  mortgage  made 
and  given  to  secure  the  same,  which  securi- 
ty tbe  association  is  willing  to  take  provided 
the  South  Jersey  Land  &  Transportation 
Company  will  agree  that  the  full  sum  of 
$20,000  is  due  and  owing  on  the  bond  and 


mortgage,  and  that  those  securities  shall  fall 
due  and  become  payable  forthwith  In  case 
of  any  default  in  the  payment  of  dues.  Inter- 
est, premium,  or  fines,  by  the  company  to  the 
association.  The  document  then  proceeds,  in 
consideration  of  the  premises,  etc.,  to  cove- 
nant that  $20,000  of  principal  Is  due  and  ow- 
ing on  the  bond  and  mortgage,  and  that  the 
company  has  no  plea,  set-off,  or  defense 
against  the  same  in  law  or  equity,  and  that 
in  case  of  any  default  in  tbe  payment  of  any 
monthly  installment  of  dues,  interest,  pre- 
mium, or  fines  on  the  loan,  or  any  portion 
thereof,  in  accordance  with  said  constitution, 
by-laws,  and  regulations,  then  and  in  such 
case  the  bond  and  mortgage  shall  at  the  op- 
tion of  the  association,  its  successors  and  as- 
signs, forthwith  become  due  and  collectible, 
and  said  association,  its  successors  and  as- 
signs, may  forthwith  proceed  to  collect  and 
recover  the  principal  and  interest  thereof 
and  use  the  proceeds  to  pay  and  discharge 
the  loan  and  advance  and  the  dues,  interest, 
premium,  and  fines  accrued  thereon,  in  the 
same  manner  as  if  the  Itond  and  mortgage 
had  been  made  and  given  in  the  first  instance 
to  secure  tbe  same. 

The  defendant,  the  MUlTlIle  Improvement 
Company,  filed  an  answer  which  did  not  set 
up  any  defense  or  present  any  question  ex- 
cept sjich  as  might  be  properly  referred  to 
a  master,  and  the  cause  was,  on  December 
81, 1906,  referred  to  Judge  Starr,  a  master  in 
chancery,  to  ascertain  and  report  the  amount 
due  to  the  complainant  on  the  mortgage  and 
on  the  bond,  and  also  whether  the  complain- 
ant is  entitled  to  charge  against  or  collect 
from  the  land  described  in  the  complainant's 
mortgage  dues,  Interest,  premiums,  or  fines, 
laid  or  imposed  by  the  complainant,  and  for 
what  amount  a  decree  should  be  made  in  fa- 
vor of  the  complainant  on  the  mortgage,  and 
what  lands  the  mortgage  is  a  lien  upon,  and 
what  lien,  if  any,  the  defendant,  MlllvUie 
Improvement  Company,  has  in  any  part  of 
tbe  lands  by  virtue  of  tlie  purchase  by  it  of 
a  tax  title  from  tbe  township  of  Landls,  and 
if  a  lien,  tlie  amount  due  thereon,  and  to 
whom,  and  the  priority  of  the  same  with  re- 
spect to  the  complainant's  mortgage.  The 
master  took  considerable  testimony  and  filed 
an  elaborate  retort  on  May  31, 1007.  To  this 
report  four  exceptions  were  filed,  and  the 
matter  has  been  heard  upon  these  exceptions. 
They  will  be  considered  together,  and  togotb- 
er  they  raise  three  questions:  (1)  Was  the 
complainant  entitled  to  charge  against  the 
South  Jersey  Land  &  Transportation  Com- 
pany dues,  interest,  premiums,  and  fines? 
(2)  Should  the  complainaut  have  credited  on 
tbe  mortgage  the  amount  paid  to  it  for  re* 
leases  of  parts  of  tbe  mortgaged  premises, 
instead  of  crediting  those  payments  on  ac- 
count of  tlie  loan  and  advance?  (3)  Is  the 
defendant  tlie  owner  of  the  land  located  in 
the  township-  of  Landls  in  fee  simple  abso- 
lute, free  from  the  lien  of  the  complainant's 
mortgage,  by  reason  of  its  acquisition  of  title 
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under  a  sale  for  taxes  of  part  of  the  mort- 
gaged premises  made  by  that  township? 

As  to  the  first  question:  My  judgment 
is  that  the  complainant  was  entitled  to 
charge  against  the  South  Jersey  Land  & 
Transportation  Company  dues,  premiums, 
and  fines,  as  ascertained  and  set  forth  by 
the  master  in  his  report,  and  the  amount 
of  which  as  found  by  the  master  is  the 
amount  due  and  owing  from  the  defendant 
to  the  complainant  on  the  loan  and  advance 
referred  to,  and  I  hold  that  the  complainant 
can  recover  against  the  defendant  on  the 
foreclosure  of  this  mortgage  the  amount  for 
which  the  mortgage  stands  as  security,  which 
Is  the  principal  of  the  loan,  with  interest, 
dues,  premiums,  and  fines.  In  my  opinion 
the  mortgage  given  by  the  South  Jersey  Land 
&  Transportation  Company  to  Mr.  Rushton, 
and  by  him  assigned  to  the  complainant, 
was,  in  the  hands  of  the  complainant,  in 
virtue  of  the  declaration  of  no  set-off,  which, 
as  before  stated,  is  also  a  contract  between 
the  parties,  the  same  as  though  the  mortgage 
were  originally  made  between  the  same  par^ 
ties  as  security  for  the  loan  made  by  the 
complainant  to  the  defendant.  As  is  well 
known,  there  are  regular  forms  of  bonds  and 
mortgages  given  to  building  and  loan  associ- 
ations to  secure  the  payment  for  shares  of 
capital  stock  and  for  Interest,  dues,  premi- 
ums, and  fines.  Although  the  mortgage 
in  question  was  not  one  of  them,  as  original- 
ly drawn,  nevertheless,  in  effect,  It  became 
such.  In  equity,  by  virtue  of  the  declaration 
of  no  set-off.  In  Jones  on  Mortgages  (6th 
Ed.)  {  357,  it  is  laid  down:  "As  against  the 
mortgagor,  his  agreement  that  the  mortgage 
shall  stand  as  security  to  the  mortgagee  for 
futher  advances,  although  it  be  oral  only,  is 
valid,  and,  after  the  advances  have  been 
made  upon  the  faith  of  it,  a  court  of  equity 
will  not  allow  the  mortgagor  to  redeem  with- 
out performing  it."  This  question  has  been 
settled  by  the  Court  of  Errors  and  Appeals 
of  this  state  In  Atwater  v.  Underbill,  22  N. 
J.  Eq.  599.  Mr  Justice  Depue  in  the  opinion 
In  the  case,  at  page  603,  said:  "A  mortgage 
which  has  been  satisfied  may  be  given  a  new 
vitality  by  a  redelivery  by  the  mortgagor 
to  the  mortgagee  or  a  third  person,  upon  a 
new  consideration,  or  for  a  purpose  different 
from  that  for  which  It  was  made.  Robinson  v. 
ITrguhart,  12  N.  J.  Eq.  515;  Hoy  v.  Bramfaall, 
19  N.  J.  Eq.  663,  97  Am.  Dec.  687.  But  to 
give  such  effect  to  the  mortgage  the  repledg- 
Ing  must  be  made  by  the  authority  of  the 
person  whose  estate  Is  sought  to  be  held  for 
the  performance  of  the  new  obligation.  Mrs. 
Atwater  was  the  owner  of  the  mortgaged 
premises,  and  the  mortgage,  when  once  ex- 
tinct, could  only  be  revived  by  an  authority 
which  emanated  from  her."  The  same  doc- 
trine is  exploited  in  Whitney  v.  Franklin, 
28  N.  J.  Eq.  126,  180;  Campbell  v.  Perth 
Amboy  l^lpbulldlng  Co.,  70  N.  J.  Eq.  40,  59, 
62  Atl.  819.  Thus  it  appears  that  not  only 
may  a  subsisting  mortgage  be  made  security 


for  a  further  or  other  debt  than  that  for 
which  it  was  originally  given,  but  that  after 
it  has  become  extinct  It  can  be  revived  and 
repledged.  It  will  be  remembered  that  the 
South  Jersey  Land  &  Transportation  Com- 
pany was  the  mortgagor,  and  that  it  itself 
made  the  agreement  directly  with  the  com- 
plainant whereby  Its  mortgage,  after  assign- 
ment by  Mr.  Rushton,  the  mortgagee,  was 
pledged  as  security  for  the  loan  and  advance 
made  to  it  by  the  complainant.  In  this  pos- 
ture of  the  affair  it  was  as  though  the  mort- 
gage had  never  been  given  to  secure  Mr. 
Rushton,  but  to  secure  the  performance  by 
the  mortgagor  of  his  contract  of  membership 
with  his  fellow  stockholders  in  the  complain- 
ant association.  Clarksvllle  B.  &  !<.  Ass'n 
V.  Stephens,  26  N.  J.  Eq.  331,  355 ;  State  W. 
B.  &  L.  Ass'n  V.  Hombaker,  41  N.  J.  Law, 
519,  522;  Bowen  v.  Lincoln  B.  &  L.  Ass'n, 
51  N.  J.  Eq.  272,  28  Atl.  67.  In  the  last  case 
(Bowen  v.  Lincoln  B.  &  L.  Ass'n)  the  bond 
provided  only  for  the  payment  of  dues  and 
interest,  but  not  for  fines,  and  the  Court  of 
Errors  and  Appeals  (at  page  280  of  51  N.  J. 
Eq.,  and  page  67  of  28  Atl.)  Intimated  that,  If 
the  constitution  and  by-laws  had  declared 
that  fines  should  be  collected  out  of  the  pro- 
ceeds of  the  sale  of  property  pledged  to 
secure  a  loan  made  to  a  member,  that  might 
Justify  the  decree  under  review,  which  visit- 
ed the  payment  of  fines  upon  the  defendant, 
and  which  was  reversed  because  the  court 
found  nothing  in  the  contract  under  whlcli 
the  payment  of  fines  could  be  enforced  in 
that  suit.  In  New  Jersey  B.,  L.  &  I.  Co.  ▼. 
Bachelor,  64  N.  J.  Eq.  607,  85  Atl.  745,  the 
amount  held  to  be  due 'upon  the  mortgage 
was  that  actually  paid  upon  it,  together 
with  premium  and  monthly  payments  requir- 
ed to  be  made  by  the  terms  of  the  bond  and 
mortgage. 

Secondly.  The  master  finds  upon,  the  evi- 
dence that  there  was  no  application  made 
by  the  defendant  of  the  various  sums  received 
for  releases  of  parts  of  the  mortgaged  prem- 
ises to  the  payment  of  the  mortgage  debt. 
In  this  I  think  he  has  erred,  but  the  error 
is  harmless,  as  will  be  seen.  On  August  20, 
1896,  the  president  of  the  complainant  as-- 
Bociation  wrote  a  letter  to  the  president  of 
the  South  Jersey  Land  &  Transportation 
Company,  in  which  he  said:  "Regarding  the 
matter  of  your  loan  from  this  association  of 
$20,000,  we  understand  you  desire  releases 
from  time  to  time  on  a  i>ortlon  of  jthe  mort- 
gaged premises,  paying  us  a  satisfactory  sum 
therefor  which  shall  be  agreed  upon  from 
time  to  time,  reducing  the  loan  to  that  extent. 
We  have  no  objection  to  doing  this  at  all," 
etc.  And  counsel  for  the  defendant,  MlUville 
Improvement  Company,  contends  that  this 
amounts  to  a  valid  direction  to  have  the 
money  applied  on  the  mortgage,  but  cites  no 
authority  to  sustain  his  position.  He  evident- 
ly treats  the  mortgage  debt  as  a  thing  apart 
from  the  loan  and  advance  which  the  mort- 
gage was  assigned  to  secure.    My  view  is 


Digitized  by 


Google 


N.J.) 


STATE  MUT.  BLDG.  &  LOAN  ASS'N  v.  MILLVILLE  DIP.  00. 


303 


contrary  to  tbe  contention  of  counsel  on  tbls 
head.  As  I  read  the  communication  It  Is  a 
direction  to  apply  the  moneys  on  tbe  loan 
and  advance,  which  is,  as  between  the  parties 
to  this  suit,  the  mortgage  debt,  as  has  already 
been  seen,,  and  for  the  payment  of  which  the 
mortgage  was  assigned.  I  take  it  that,  where 
money  is  paid  to  a  mortgagee  in  consideration 
of  his  release  of  a  part  of  the  mortgaged 
premises  from  tbe  lien  of  his  mortgage  to  a 
purchaser  of  the  fee  In  the  released  portion, 
tbe  law  applies  .the  payment  in  reduction  of 
tbe  mortgage  debt  pro  tanto,  and  that  ap- 
plication of  the  payment  to  some  other  debt 
between  the  parties  can  only  be  made  by 
their  mutual  agreement  In  Jones  on  Mort- 
gages (6th  Ed.)  §  907,  it  is  laid  down:  "If  a 
mortgagee  release  a  portion  of  the  mortgaged 
premises  to  one  who  has  purchased  the  equity 
of  redemption  of  that  i>ortlon,  the  money 
paid  him  for  such  release  is  deemed  a  pay- 
mmt  upon  tbe  mortgage  debt,  and  he  cannot 
apply  it  in  discharge  of  other  debts  due  htm 
from  the  mortgagor."  In  Hicks  v.  Bingham, 
11  Mass.  300,  it  was  held:  "Where  a  mort- 
.gagee  of  two  parcels  of  land  released  one 
of  them  to  an  assignee  of  the  mortgagor,  she 
.was  held  to  apply  the  money  paid  In  con- 
sideration of  such  a  release  in  discbarge  of 
.80  much  of  the  sum  due  on  the  mortgage,  ah  . 
though  the  mortgagor  was  still  indebted  to 
.her  on  other  accounts."  And  Putnam,  J.,  on 
page  302,  remarked:.  "And  we  are  all  of 
.opinion  that  the  respondent  is  bonnd  to  apply 
the  consideration,  .which  she. received  for  a 
release  of  a  part  of.  the  mortgaged  premises, 
towards  payment  of  the  mortgage. .  It  was 
received  by  her  In  consequence  of  the  mort- 
gage, and  the  price  of  the  land  mortgaged,  as 
well  as  the  rent  of  It,  received  by  the  mort- 
gagee, ought  to  be  applied  towards  the  ex- 
tinguishment of  the  debt  secmred  by  the  mort- 
g&ge."  But,  after  all,  in  this  case,  in  my 
opinion,  an  appropriation  by  tbe  complainant 
of  moneys  received  for  releases  of  portions 
of  the  mortgaged  premises,  to  the  payment 
of  the  loan  and  advance,  is  an  application  of 
payment  upon  the  mortgage,  because  that 
mortgage,  although  originally  not  so  written, 
nevertheless,  by  virtue  of  the  declaration  of 
no  set-ofF  and  agreement  between  the  parties, 
at  the  time  the  releases  were  given  and  pay- 
ments made,  stood  as  security  for  the  loan 
and  advance  made  by  the  complainant  to  the 
South  Jersey  Land  &  Transportation  C!om- 
pany,  the  defendant's  predecessor  in  title,  as 
effectually  as  though  it  were  originally  writ- 
ten to  secnre  that  very  debt  Although  coim- 
sel  for  defendant  contends  that  the  money 
received  for  the  releases  should  have  been  ap- 
plied to  the  mortgage  debt  instead  of  the  loan 
and  advance,  his  position  in  this  regard  Is 
fotmded  in  a  misconception,  for,  by  virtue  of 
tbe  agreement  mentioned,  tbe  loan  and  ad- 
vance became  the  mortgage  debt 

As  to  the  question  of  tax  title:  In  the  year 
^1902  the  South  Jersey  Land  &  Transporta- 
tion ddmpa'ny  was  decreed  to  be  insolvent  in 


a  suit  in  this  court  wherein  Edward  B.  Wood 
was  complainant  and  that  concern  was  de- 
fendant In  that  proceeding  application  was 
made  to  sell  the  mortgaged  premises  free 
from  the  Hen  of  the  mortgage  which  is  now 
being  foreclosed,  which  application  was  re- 
fused, and  an  order  was  made  for  the  sale  of 
.the  premises  .subject  to  tbe  mortgage.  The 
sale  took  place  in  August  1904,  and  the  prop- 
erty was  purchased  by  the  defendant  the 
Hlllville  Improvement  Ckjmpany,  whose  deed' 
for  the  land  was  executed  and  delivered  In 
September,  1904.  In  April,  1904,  that  part  of 
the  mortgaged  premises  which  la  situate  in 
the  township  of  Landls  was  sold  for  unpaid 
taxes,  and  the  township  became  the  pur- 
chaser. In  May,  1904,  the  township  sold  tbe 
property  to  the  defendant  MlUvlUe  Improve- 
ment Company,  who  thereafter  acquired  the 
title  of  tbe  Sjouth  Jersey  Land  &  Transporta- 
tion Ck>mpany  in  the  mortgaged  premises,  as 
above  stated.  The  title  acquired  by  Landis 
township  and  by  it  transmitted  to  the  Mill- 
yllle .  Improvement  (Company  Is  said  to  be  a 
title  In  fee  simple  absolute,  free  and  dlsr 
charged  from  any  estate  in  or  lien  upon. the 
same  in  favor  of  the  complainant  as  mort- 
gagee, unless  in  equity  and  upon  principle  it 
should  t>e  held,  as  the  master  rei>orted,  that 
as  against  the  complalnapt  the  defendant  has 
only  a  Hen  for  the  money  expanded  in  ac- 
quiring the  tax  title  or  deed,  and  that  the 
complainant  Is  therefore  entitled  to'  redeem. 
Counsel  for  the  complainant  asserts  that  the 
South  Jersey  Lanii  &  Transportation  Com- 
pany was  really  Mr.  Wood,  and  that  the  Mill- 
vllle  Improvement  Company  is  the  same;  that 
is,  as  he  was  the  president  and  the  dominant 
factor  of  both  corporations,  they  are  bound 
by  his  acts  in  reference  to  the  subject  under 
consideration,  as  much  as  though  he  himself 
were  the  defendant  in  relation  to  those  acts. 
The  case  of  Burgin  v.  Rutherford,  56  N.  J. 
Eq.  666,  38  Atl.  854,  is  cited  by  complainant's 
counsel  as  authority  for  the  proposition  that 
the  Millvllle  Improvement  Company,  as  the 
bolder  of  the  tax  title  In  this  case,  has  only 
a  lien  upon  the  property  for  the  amount  paid 
for  It,  and  that  the  complainant  has  tbe  right 
to  redeem  the  land  from  the  tax  sale.  That 
case  (Burgin  v.  Rutherford)  was  affirmed  In 
the  Court  of  Errors  and  Appeals  for  the  rea- 
sons given  In  the  Court  of  (3hancery  (Kalgbn 
V.  Burgin,  56  N.  J.  Eq.  852,  42  Atl.  1117) ;  but 
is  not  an  authority  in  this  case  to  the  full  ex- 
tent claimed  by  counsel.  In  that  case  (Bur- 
gin V.  Rutherford)  the  defendant  Kaighn,  a 
third  party,  bad  not  acquired  a  fee-simple, 
absolute  title  by  virtue  of  a  tax  deed,  but 
held  only  a  certificate  of  sale,  and  by  virtue 
thereof  had  only  a  lien  upon  the  mortgaged 
premises  (Id.,  56  N.  J.  Eq.  669,  38  AU.  8S4), 
which,  of  course,  oould  be  redeemed. 
.  Whether  the  Millvllle  Improvement  Com- 
pany purchased  the  equity  of  redemption  in 
such  a  way  as  to  be  liable  to  pay  the  taxes, 
or  whether  the  sale  to  it  was  one  in  fee  sim- 
ple by  which  the  Interest  of  the  mortgagee 
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was  dlyested,  It  !•  not  necessary  to  decide. 
Although  the  tax  title  was  acquired  by  the 
MlUrllle  ImproTement  Company  before  it  took 
title  to  the  mortgaged  premises  by  sale  from 
the  receiver  of  the  South  Jersey  Land  & 
Transportation  Company,  nevertheless,  It 
took  Its  title  from  him  subject  to  Incumbran- 
ces, Including  the  tax  Hen  In  whatever  form 
it  existed,  as  will  presently  be  shown.  The 
acquisition  of  the  tax  title  was  only  a  step  In 
the  purchase  ultimately  of  the  entire  prem- 
ises of  the  South  Jersey  land  &  Transporta- 
tion Company  by  the  MlUvllle  Improvement 
Company,  as  contemplated  by  it  This,  I 
think,  abundantly  appears  from  the  evidence. 
Those  two  companies  were  distinct  and  sepa- 
rate entitles,  it  is  true,  but,  nevertheless,  Mr. 
Wood  was  their  agent  with  plenary  powers, 
and  his  knowledge  was  their  knowledge,  and 
his  acts  bound  them,  at  least  so  far  as  cor- 
porations may  be  bound  In  law  by  the  acts 
of  their  agents. 

Mr.  Wood  made  an  affidavit  in  the  insol- 
vency proceedings  against  the  South  Jersey 
Liand  &  Transportation  Company  on  August 
S,  1904,  in  which  he  stated  that  there  was 
due  to  the  State  Mutual  Building  &  Loan 
Association  of  New  Jersey,  the  complainant  in 
this  cause,  on  the  mortgage  being  foreclosed, 
and  a  certain  other  mortgage,  the  sum  of  $36,- 
281.11,  besides  unpaid  taxes  In  the  township 
of  Buena  Vista,  in  the  county  of  Atlantic. 
This  sum  admittedly  Included  the  amount  of 
the  Landlft  township  taxes  and  for  which  that 
township  sold  a  portion  of  the  mortgaged 
premises  to  the  MillviUe  Improvement  Com- 
pany. About  the  time  of  the  sale  by  the  re- 
ceiver to  the  Miilville  Improvement  Company, 
negotiations  were  entered  into  iMtween  the 
complainant  and  defendant  and  the  American 
Land  Improvement  &  Silk  Culture  Associa- 
tion concerning  the  lands  in  question,  which 
recited  the  debt  due  from  the  South  Jersey 
Land  &  Transportation  Company  to  the  com- 
plainant to  be  the  sum  of  $36,281.11,  and  this 
agreement  was  actually  executed  by  the  MlU- 
vllle Improvement  Company,  though  for  want 
of  execution  by  the  American  Land  Improve- 
ment &  Silk  Culture  Association  it  did  not 
become  operative.  Mr.  Wood  in  his  testi- 
mony before  the  master  on  April  17,  1907, 
after  stating  that  the  purchase  by  the  Miil- 
ville Improvement  Company  of  the  tax  title 
from  Landls  township  was  for  its  own  ac- 
count and  with  the  expectation  of  making  a 
profit  out  of  the  transaction,  was  confronted 
with  his  affidavit  made  in  the  Insolvency  pro- 
ceedings, and  then  admitted  that  the  amount 
due  as  stated  in  that  affidavit  and  in  the 
agreement  executed  by  the  Miilville  Improve- 
ment Company  included  the  Landls  township 
taxes  for  which  the  property  was  sold.  If 
anything  were  wanting  to  show  the  knowl- 
edge of  the  Mlllviile  Improvement  Company 
of  the  situation  with  reference  to  the  Landis 
township  tax  title  and  the  power  of  Mr. 
Wood  to  act  for  and  bind  the  company,  it  la, 
In  my  Judgment,  supplied  by  Mr.  Wood's  affi- 


davit and  the  tripartite  agreement  executed 
by  it,  to  say  nothing  of  the  evidence  before 
the  master.  Including  the  testimony  of  Mr. 
Wood. 

A  corporation  Is  bound  by  ttie  acts  of  its 
president  within  the  apparent  scope  of  tiis 
authority  which  it  authorizes,  acquiesces  in, 
or  accepts  the  benefit  of.  Bennett  v.  Miil- 
ville Improvement  Company,  67  N.  J.  Law,  320, 
51  Atl.  706.  It  is  perfectly  apparent  that  Mr. 
Wood  was  authorized  to  act  for  the  Miilville 
Improvement  Company  with  reference  to  the 
acquisition  of  title  from  the  receiver  of  the 
South  Jersey  Land  &  Transportation  Com- 
pany subject  to  the  lien  for  taxes  of  Landis 
township,  and  that  it  acquiesced  in'  all  that 
he  did  in  its  behalf,  and  it  would  have  ac- 
cepted the  boiefits  of  bis  negotiations  In  the 
form  in  which  they  were  cast  in  the  tripar- 
tite agreement,  had  that  agreement  become 
efficacious  by  execution  on  the  part  of  all  the 
parties  to  It  In  the  Insolvency  proceedings 
of  Wood  against  the  South  Jersey  Land  & 
Transportation  Company,  to  the  petition  filed 
by  the  receiver  for  leave  to  sell  the  lands 
free  from  Incumbrances,  Mr.  Wood  appended 
an  affidavit  In  which,  among  other  things,  he 
said  that  Landis  township  was  oSTering  for 
sale  all  of  the  lands  of  the  South  Jersey  Land 
&  Transportation  Company  situate  within  its 
boundaries,  claiming  title  thereto  by  virtue 
of  proceedings  under  the  Martin  act  meaning 
the  tax  title  in  question.  Leave  to  sell  free 
of  Incumbrances  being  denied,  another  petl-  ' 
tion  was  preferred  by  the  receiver  prajrlng 
the  court  to  order  a  sale  subject  to  Incum- 
brances. Such  an  order  was  made,  and  the 
Miilville  Improvement  Company  oSTered  the 
receiver  $250  for  the  property  "subject  to  in- 
cumbrances," and  the  receiver  reported  that 
the  offer  was  equivalent  to  a  bid  of  about 
$40,000.  This  sum  included  the  Landis  town- 
ship taxes.  Upon  becoming  the  purchaser  of 
the  lands  upon  these  conditions,  the  defend- 
ant, the  Miilville  Improvement  Company,  be- 
came obligated  to  extingnlsh  its  tax  title  as 
against  the  complainant's  mortgage.  It 
thereupon  owed  a  duty  to  do  so,  for,  as  re- 
marked by  Vice  Chancellor  Van  Fleet  in 
Foley  V.  Kirk,  33  N.  J.  Bq.  170:  "It  is  a  nni- 
versal  principle  that  a  purchase,  at  a  tax  sale 
by  one  whose  duty  It  was  to  pay  the  taxes, 
shall  operate  only  as  an  extinguishment  of 
the  tax.  One  man  can  acquire  no  rights 
against  another  by  a  neglect  of  a  duty  which 
he  owes  to  the  other." 

It  is  unnecessary  to  hold  that  when  the 
Miilville  ImprovemMit  Company  acquired  the 
tax  title  through  the  (iterations  of  Mr.  Wood, 
the  purchase  was  really  made  for  the  benefit 
of  the  mortgagor,  the  South  Jersey  Land  & 
Transportation  Company,  in  which  case  it 
would  Inure  to  the  benefit  of  the  mortgagee 
complainant  If  by  its  contract  of  purchase 
the  MlUvllle  Improvement  Company  agreed, 
as  part  of  the  consideration,  to  take  title 
subject  to  incumbrances,  among  which  were 
the  Landls  township  taxes,  then  it  Just  as 
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tfectnally  became  Its  duty  to  refrain  from 
setting  up  an  adverse  tax  title  against  the 
complainant's  incumbrance  as  tbougb  it  were 
obligated  to  pay  tbe  taxes  in  tbe  first  In- 
stance. 

Tbe  master  correctly  found  that  the  claim 
of  the  defendant  under  its  tax  title  could  not 
be  sustained,  but  that  It  was  entitled  to  be 
subrogated  to  tbe  rights  of  the  township  by 
way  of  tax  Hen,  and  to  be  reimbursed  out  of 
the  sale  of  the  mortgaged  premises  the  sum 
paid  for  taxes,  by  way  of  lien  paramount  and 
prior  to  that  of  tbe  complainant's  mortgage. 
This  is,  In  effect,  providing  for  redemption.' 

Tbe  exceptions  will  be  overraled,  and  the 
master's  report  will  be  in  all  tblngs  ratified 
and  conflnned,  with  costs. 


(74  N.  J. 


417) 


KRAUSS   ▼.    KRAUSS. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 

June  22,  1908.) 

Appeai,  and  Ebsob— Estofpix  to  Question 
Judgment— Acceptance  of  Benefits. 
Where  one  has  applied  for  and  secured  an 
order  from  the  Court  of  Chancery  purging  him 
of  contempt  and  discharging  him  from  an  attach- 
ment, said  order  being  made  upon  certain  con- 
ditions to  be  performed  by  the  party  discharged, 
such  party  cannot,  after  accepting  the  benefit  of 
the  order,  attacli  by  appeal  one  or  more  of  the 
conditions  imposed. 

rsd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  S,  Appeal  and  Error,  SS  3611-8616.] 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Emma  Kranss  against  Oustav  A. 
Kranss.  From  an  order  of  the  Court  of 
Chancery,  by  which  Gustav  A.  Krauss  on 
certain  conditions  was  relieved  from  con- 
tempt and  discharged  from  Imprisonment 
under  an  attachment  Issued  against  him 
for  disobeying  the  decree  ordering  blm  to 
pay  alimony  to  his  wife,  he  appeals.  Dis- 
missed. 

Hudspeth  &  Catey  and  Gilbert  Collins,  fi>r 
appellant    James  C.  Gordon,  for  respondent 

REED,  J.  Tbe  situation  when  the  order 
appealed  from  was  made  was  as  follows: 
Tbe  wife  of  the  appellant  had  filed  a  bill  In 
tbe  Court  of  Chancery  to  compel  her  husband 
to  pay  her  alimony.  In  the  suit  so  begun, 
a  decree  was  made  that  Krauss  should  pay 
tbe  costs  of  tbe  suit,  a  counsel  fee  to  his 
wife's  solicitor,  and  should  pay  his  wife  $100 
per  month.  Krauss  paid  nothing,  but  left 
this  state,  wandering  through  the  South  and 
Southwest,  until  be  reached  South  Dalcota, 
where  be  brought  a  suit  to  divorce  his  wife 
and  obtained  a  decree  therein.  He  then  mar- 
ried another  woman  and  took  up  his  residence 
in  tbe  city  of  New  York.  He  was  indicted 
in  Hudson  county  for  malpractice,  while  pre- 
viously practicing  there  as  a  physician.  He 
was  extradited,  and  while  Imprisoned  In  tbe 
Hudson  county  Jail  a  civil  action  waa  brought 
against  him  for  the  same  malpractice.  This 
action  was  begun  by  a  writ  of  capias  ad  re- 

7OA.-20 


spondendum.  While  atlll  In  Jail  an  alias 
writ  of  attachment  was  Issued  out  of  tbe 
Court  of  Chancery,  based  upon  bis  disobedi- 
ence of  the  order  to  pay  costs,  counsel  fee, 
and  alimony.  He  was  acquitted  upon  tbe 
trial  of  the  Indictment,  and  secured  a  nonsuit 
upon  the  trial  of  the  civil  action;  but  he 
was  still  held  under  the  attachment  Issued 
for  bis  contempt  of  the  chancery  decree.  He 
applied  to  the  Court  of  Chancery  for  bis  dis- 
charge, and  his  appiicatlon  was  denied.  La- 
ter, be  again  applied  for  bis  discharge,  and 
upon  this  application  the  order  under  review 
was  made. 

The  court  first  adjudged  tbe  defendant  to 
be  in  contempt  for  his  failure  to  pay  tbe  ali- 
mony awarded  to  the  complainant  in  the 
case.  It  then  ordered  that  tbe  defendant  ap- 
pellant should  be  relieved  and  purged  of  his 
contempt  and  be  discharged  from  further  im- 
prisomueut  upon  several  conditions:  First, 
that  he  pay  $500  on  account  of  costs  Incurred, 
and  the  counsel  fee  allowed  in  the  decree  in 
the  original  cause.  Second,  that  he  pay  the 
costs  In  tbe  contempt  proceedings.  Third, 
that  he  malce  his  promissory  note  to  one  Ack- 
erman,  trustee  for  Emma  Krauss,  the  com- 
plainant, for  all  tbe  alimony  owing  up  to  tbe 
date  of  the  order,  and  the  remainder  of  the 
costs.  Fourth,  that  be  should  execute  an 
agreement  that  he  would  not  use  the  decree 
of  divorce  alleged  to  have  been  procured  by 
him  in  South  Dakota  as  a  defense  or  bar  to 
any  claim,  demand,  or  proceeding  th^eafter 
taken  by  Emma  Krauss  or  in  her  behalf  to 
make,  secure  or  collect  the  alimony  due  or 
thereafter  to  accrue  to  her  under  the  final 
decree  providing  for  tlie  payment  of  sucb 
alimony,  or  in  any  civil  suit  brought  by  her 
or  in  her  behalf  founded  on  the  original  mar- 
riage relations  between  tbe  complainant  and 
the  defendant;  and,  further,  that  Gustav 
Krauss  should  Join  with  her  in  tbe  execution 
of  deeds  or  mortgages  upon  her  separate 
property.  Further,  that  Gustav  Krauss 
should  keep  books  of  accounts  of  his  re- 
ceipts and  expenditures  and  certify  a  tran- 
script thereof  upon  the  complainant  every 
six  months.  Tbe  appellant  paid  the  $500 
and  the  taxed  costs  in  the  contempt  proceed- 
ings. He  also  gave  his  promissory  note  for 
the  amount  of  alimony  due  and  for  the  pay- 
ment of  costs.  He  also  executed  an  agree- 
ment in  conformity  with  tbe  conditions  im- 
posed. Upon  tbe  performance  of  all  these 
conditions,  be  was,  under  tbe  order,  entitled 
to  and  obtained  his  discharge.  Thereafter 
be  filed  his  petition  of  appeal  from  the  order 
of  tbe  Court  of  Chancery  granting  bis  dis- 
charge upon  the  conditions  named.  In  his 
petition  of  appeal,  be  complains  of  each  of 
the  conditions  imposed  upon  him. 

The  right  of  the  court,  in  the  instance  of 
one  who  has  contemned  its  decree,  to  order 
bim  to  perform  certain  acts  deemed  requisite 
to  annul  his  contemptuous  conduct  and  es- 
sential to  procuring  the  operation  of  the  de- 
cree, as  a  condition  upon  which  tbe  contem- 
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ner  shall  purchase  his  relief  from  contempt 
and  discharge  from  punishment,  seems  to  be 
entirely  clear.  9  Cyc.  p.  61 ;  10  Cent  Digest 
"Contempt,"  5  283;  In  re  Davles,  21  Q.  B. 
D.  236;  Roberts  v.  Donahan,  16  Ont  Pr.  436; 
Thornton  v.  Davis,  4  Cranch,  C.  C.  (TJ.  S.) 
500.  Fed.  Gas.  No.  13.998;  In  re  Stelnert.  29 
Hun  (N.  Y.)  301 ;  Newton  v.  Askew,  6  Hare, 
319-325;  ScuUy  t.  Skekane,  Sau.  &  Sc.  710. 
The  principal  attack  upon  the  conditions  Im- 
posed Is  leveled  at  the  one  which  required 
the  execution  of  an  agreement  that  the  appel- 
lant would  not  use  the  Dakota  divorce  de- 
cree as  a  bar  to  any  clailn  for  alimony.  The 
eftect  of  this  condition,  it  Is  argued,  is  practi- 
cally to  annul  the  force  of  the  foreign  de- 
cree, and  that  this  cannot  be  done  upon  a 
summary  proceeding  and  without  the  orderly 
processes  of  a  regular  suit  of  equity. 

Before  passing  upon  the  propriety  of  this 
condition,  however,  the  prefatory  question 
confronts  us.  This  question  Is  whether  It 
Is  now  permissible  to  the  appellant  to  chal- 
lenge the  validity  of  that  condition  upon  ap- 
peal? It  is  settled  by  a  line  of  cases  that 
the  Court  of  Chancery  possesses  the  ability 
to  annul  a  foreign  decree  of  divorce  if  fraud- 
ulently obtained.  Doughty  v.  Doughty,  28 
'N.  J.  Bq.  581;  Magowan  v.  Magowan,  57  N. 
J.  Eq.  322,  42  Atl.  330,  73  Am.  St.  Rep. 
645:  Streltwolf  v.  Streltwolf,  68  N.  J.  Eq. 
563,  41  Atl.  878.  43  Atl.  683,  78  Am.  St  Rep. 
630.  That  the  pretended  Dakota  divorce 
was  obtained  by  imposition  upon  the  foreign 
tribunal  respecting  the  domicile  of  the  appel- 
lant is  transparent  from  the  testimony  taken 
In  this  cause.  The  only  ground  for  com- 
plaint by  the  appellant  Is  that  he  was  not 
offered  the  privilege  of  answering  and  con- 
testing In  a  regular  suit,  the  charge  of  fraud 
In  obtaining  the  Dakota  decree.  It  is  to 
be  observed,  however,  that  the  order  of  the 
Court  of  Chancery  in  Itself  had  not  the  slight- 
est annulling  influence  upon  the  Dakota  de- 
cree. The  order  did  not  even  strip  the  ap- 
pellant of  the  power  to  use  the  decree  In 
the  modified  form  prescribed  in  the  condi- 
tions. Whether  it  would  have  this  effect 
depended  entirely  upon  the  volition  of  the 
appellant  He  had  the  right  to  refuse  to 
accept  the  purgation  of  his  contempt  and  bis 
discbarge  from  the  attachment  upon  the  con> 
dltions  Imposed.  The  conditions  only  became 
forceful  by  his  acceptance  of  the  same,  and 
by  the  execution  of  the  required  agreement 
By  his  acceptance  he  waived  pro  tanto  his 
right  to  a  regular  trial  of  the  validity  of  the 
decree,  and  by  this  waiver  secured  his  dis- 
cfaarge  from  the  restraint  of  the  attachment 

The  query  now  Is  whether,  after  having 
secured  by  acceptance  the  benefit  of  the  or- 
der by  which  he  was  set  at  liberty,  and  hav- 
ing returned,  presumably,  to  his  New  York 
domicile,  be  can  retain  that  benefit  and  at 
the  same  time  challenge  the  validity  of  the 
condition  upon  which  he  obtained  It  It 
Is  a  settled  rule  that,  where  a  party  recovers 
a  judgment  or  decree  and  accepts  the  bene-' 


fits  thereof  voluntarily  and  knowing  the 
facts,  he  is  estopped  to  afterwards  reverse 
the  Judgment  or  decree  on  error.  The  ac- 
ceptance operates  as,  and  may  be  pleaded  as, 
a  release  of  errdr.  2  Cy.  PI.  &  Pr.  174,  175 ; 
2  Cyc.  651 ;  Elliott  on  Appellate  Proceedings, 
§  162.  The  language  of  the  text  in  these 
books  of  authority  is  sustained  by  a  great 
array  of  cases.  From  this  rule  springs  the 
difference  between  the  position  of  a  party 
who  pays  a  Judgment  against  blm  and  a 
party  who  accepts  the  payment  of  a  sum 
awarded  to  him  by  the  Judgment  The  for- 
mer has  his  right  of  appeal  because  he  re- 
ceives no  benefit  from  the  Judgment,  while 
he  who  accepts  the  fruits  of  the  Judgment 
Is  estopped  from  appealing.  Elliott  App. 
Pro.  t  152.  From  this  rule,  that  when  be 
accepts  the  benefit  awarded  to  him  by  the 
Judgment  or  decree,  flows  the  corollary  that 
where  the  award  of  a  benefit  is  coupled 
with  the  imposition  of  conditions  to  be  per- 
formed by  the  person  benefited,  and  he  ac- 
cepts the  benefits,  he  is  precluded  from  after- 
ward challenging  the  validity  of  the  condi- 
tions by  an  appeal.  The  rule  is  stated  In 
the  text  of  2  Cya  645,  In  this  language:  "IX 
a  trial  court  Imposes  terms  as  a  condition 
upon  which  a  continuance  or  amendment 
will  be  allowed  or  upon  which  an  order  will 
be  granted,  or  other  thing  will  be  done  or  not 
done,  and  the  party  upon  which  the  terms 
are  Imposed  accepts  them,  he  will  be  deemed 
to  have  acquiesced  In  the  ruling,  and  can- 
not afterward  question  Its  validity  in  the 
appellate  courts."  A  party  cannot  avail  blna- 
self  of  that  portion  of  the  decree  which  la 
favorable  to  him  and  secure  its  fruits,  while 
prosecuting  an  appeal  to  reverse  such  por- 
tion as  mitigates  against  him.  Moore  t. 
•Williams,  29  111.  App.  597. 

In  Mahone  v.  Williams,  39  Ala.  202,  the 
plaintiff  was  permitted  to  amend  a  plead- 
ing upon  a  certain  condition,  and  the  plain- 
tiff proceeded  to  accept  the  conditions  and 
amend.  Upon  appeal  the  appellate  court 
refused  to  consider  that  part  of  the  Judicial 
order  Imposing  the  conditions. 

In  Tupper,  Adm'r,  v.  Kilduff,  26  MTlch. 
394,  after  one  trial  of  the  cause,  the  defend- 
ant asked  permission  to  amend  his  plea  and 
add  an  additional  affidavit  This  was  grant- 
ed upon  condition  that  the  defendant  should 
stipulate  that  the  amendment  should  have 
no  other  effect  than  to  prevent  the  recovery 
of  Interest  between  two  dates,  unless  the 
Jury  should  find  that  the  defendant  had  no- 
tice of  certain  forgeries,  etc.  The  defend- 
ant entered  Into  the  stipulation  and  made  his 
amendment  and  filed  his  affidavit  It  was 
held  that  the  administrator  of  the  defend- 
ant— he  having  died — would  not  be  heard 
on  error  to  complain  of  the  terms  imposed 
in  granting  the  order  permitting'  the  amend- 
ment and  the  filing  of  the  affidavit 

In  Flanders  v.  Town  of  Merrimac,  44  Wis. 
621,  an  order  to  change  a  venue  was  granted 
upon  condition  that  tlie  plaintiff,  who  asked 
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for  the  Older,  should  pay  certain  costs.  He 
paid  the  costs,  and  took  the  benefit  of  the 
order  changing  the  place  for  trial.  He  then 
took  an  appeal  from  so  much  of  the  order 
as  required  him  to  pay  the  costs.  The  appel- 
late court  observed  that:  "If  It  were  neces- 
sary in  the  decision  of  the  appeal,  tbey 
would  be  Inclined  to  hold  that  the  appellant 
was  entitled  to  his  order  without  the  pay- 
ment of  the  costs ;  but  in  the  Tiew  the  court 
took  of  thQ  case  It  was  unnecessary  to  de- 
cide that  question.  It  was  held  unnecessary 
to  decide  it  because  the  appellant  was  pre- 
cluded l^om  questioning  the  ralidity  of  the 
conditions  imposed.  To  permit  him  to  do 
so,  the  court  said  would  be  contrary  to  the 
maxim:  'Qui  sentit  commodum  sentlre  de- 
bet et  onus.'  The  appellant  having  accepted 
at  the  hands  of  the  court  the  order  applied 
for  by  him,  he  must  take  it  with  the  bur- 
den Imposed.  If  not  satisfied  with  the  bur- 
den, he  should  refuse  the  benefits." 

The  appellant  in  this  case,  having  accepted 
the  benefit  of  tUe  order  purging  him  of  con- 
tempt and  discharging  him  from  the  attach- 
ment, cannot  attack  the  condlti<Mis  lmi>osed 
by  an  appeal  to  this  court 

The  appeal  must  be  dismissed. 


(74  N.  J.  B.  668) 

CliARK  V.  MOREHOUS  et  aL 

(Court  of  Chancery  of  New  Jersey.     July  1, 

190a) 

1.  Wills  — Constbdction  —  Designatioh  of 
Devisees— Classes— "Gut  to  a  Class." 

A  gift  to  a  class  is  a  gift  of  an  aggregate 
sum  to  a  body  of  persons,  uncertain  in  niunber' 
at  the  time  of  the  gift,  to  be  ascertained  at  a 
future  time,  who  are  all  to  take  in  equal  or 
some  other  definite  proportions,  the  share  of 
each  being  dependent  for  its  amount  upon  the 
actual  number. 

[Ed.  Note.— For  cages  in  point,  see  Cent.  Dig. 
vol.  49,  Wills.  {§  1114,  1115.] 

2.  Sake— Tike  of  Ascebtainuent  of  Class. 

Where  a  particular  estate  is  created,  with 
remainder  to  the  children  of  a  designated  person, 
the  ^ft  b^  way  of  remainder  will  go  not  only 
to  the  objects  living  at  the  death  of  testator, 
but  to  all  who  may  subsequently  come  into 
existence  before  the  period  of  distribution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wills,  H  1512,  1613.1 

8.  Same— CoNSTKUcnoN— Vested  ob  Contin- 
gent INTBBESTS  —  CONSTBUCTION    IN   FAVOB 

OF  Vesting. 

Courts  will  make  every  Intendment  in  favor 
of  a  vested,  rather  than  a  contingent  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  48,  Wills,   U  1461.  1462.] 

4.  Save  —  Natttbe  of  Intebest  Obeated  — 
Vested  Reilaindeb— Gift  to  Class. 
Testator  created  a  life  estate  in  favor  of 
his  daughter  in  bonds,  mortgages,  and  bank 
stock,  "and  at  her  decease  I  devise  the  same  to 
her  children  same  manner  as  if  she  died  seised 
of  it  in  her  own  right  to  share  and  share  alike." 
Beld,  that  the  gift  was  to  a  class,  consisting 
of  the  life  tenant's  children,  which  class  would 
remain  open  until  the  period  of  distribution,  at 
the  life  tenant's  death,  to  admit  new  members, 
and  a  child  of  the  life  tenant  living  at  testa- 
tor's death  took  a  vested  estate  in  remainder 
which  could  be  subjected  to  the  payment  of  bis 
debts. 


5.  Judgment— PoKEiOK  Jitdoment  —  Effect 
OF  Judgment  in  Ooubt  of  Another  State. 
Where  a  creditor  seeks  to  establish  a  lien 
agaiist  the  interest  of  his  debtor,  deceased,  vest- 
ed under  a  will,  and  assigned  by  the  debtor 
to  him  as  security,  no  relief  can  be  given  hint 
by  reason  of  a  judgment  recovered  by  him 
against  the  personal  representative  of  the  debtor 
In  another  state,  the  only  effect  of  such  judg- 
ment being  to  prove  conclusively  the  existence 
of  a  debt  which  was  unpaid. 

Bill  by  Theodore  Clark  against  Harry 
Morebous  and  others  to  establish  a  lien  upon 
the  Interest  of  said  Morehous  in  certain 
l>onds  and  mortgages  and  bank  stock.  Final 
hearing  on  bill,  answer,  replication  and 
proofs.    Decree  for  complainant. 

Evi  A.  Martin  died  in  the  latter  part  of 
1889.  He  left  a  will  which  was  executed  on 
July  9,  1889,  and  was  admitted  to  probate 
on  November  12, 1889.  By  the  third  paragraph 
of  his  will  he  created  In  favor  of  his  daugh- 
ter Ann  E.  Morehous  a  life  estate  In  several 
bonds  and  mortgages  and  In  some  bank 
stock,  "to  have  and  collect  the  annual  Interest 
and  dividends  on  all  the  bonds  and  mortga- 
ges and  bank  stock  bequeathed  in  paragraph 
three  during  her  natural  life,  and  at  her 
decease  I  devise  the  same  to  her  children 
same  manner  as  if  she  died  seized  of  It  In 
her  own  right  to  share  and  share  alike,  and 
I  do  order  and  direct  that  the  said  Ann  TO. 
Morehous  shall  collect  and  receive  the  inter- 
est and  dividends  on  the  bonds  and  mortgages 
and  bank  stock  In  this  paragraph  described 
for  her  own  use  and  benefit  and  give  re- 
ceipt and  quittance  for  the  same."  Ann 
Morehous,  the  life  tenant  is  still  living.  She 
became  the  mother  of  four  children — Martin 
It.  Morehous,  Annie  Price,  Ella  Drew,  and 
Clara  Demarest — all  of  whom  were  living 
at  the  date  of  execution  of  Evl  A.  Martin's 
will,  and  also  at  the  time  of  his  death. 
Martin  tu  Morehous  died  on  August  20, 
1901,  leaving  ttiree  children,  Floyd  S.,  Harry 
W.,  and  Helen  O.,  all  minors,  and  all  now 
living.  On  September  15,  1807,  Martin  L. 
Morehous  made  an  assignment  to  the  com- 
plainant Theodore  Clark  of  all  his  right 
title,  and  interest  in  the  bonds  and  mortgages 
and  bank  stock  mentioned  in  the  third  para- 
graph of  his  grandfather's  will,  and  in  which 
his  mother  has  a  life  estate,  to  secure  the 
payment  of  a  promissory  note  given  by  him 
to  the  oHnplainant  The  complainant  recov- 
ered a  Judgment  In  the  Supreme  Court  of 
New  York  on  this  note  on  June  6,  1907, 
against  the  personal  representative  of  Martin 
L.  Morehous.  The  bill  is  filed  for  the  pur- 
pose of  establishing  a  lien  In  favor  of  the 
complainant  the  prayer  being  In  the  follow- 
ing words:  "That  the  said  assignment  made, 
executed,  and  delivered  by  the  said  Martin 
Ii.  Morehous  to  your  orator,  and  all  the 
right  title,  and  Interest  of  the  said  Martin 
L.  Morehous  and  of  his  legal  representatives 
and  next  of  kin  in  and  to  the  said  bonds 
and  mortgages,  and  In  and  to  the  said  bank 
stock  assigned  to  your  orator,  may  be  de- 
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creed  to  be  absolute  In  your  orntor  and  In 
bis  legal  representatives,  and  tbe  amounts 
due  tbereon  so  far  as  tbe  Interest  of  the  said 
Martin  L.  Morebous  extended  and  so  far 
as  tbe  Interest  of  bis  legal  representatives 
and  next  of  kin  extend  In  and  to  said  bonds 
and  mortgages  and  In  and  to  said  bank  stock 
may  be  decreed  to  be  paid  to  your  orator 
upon  tbe  deatb  of  tbe  said  Ann  B.  Morebous 
and  may  be  applied- to  tbe  payment  and  sat- 
isfaction of  tbe  principal  and  Interest  of 
said  judgment  so  as  aforesaid  recovered  by 
your  orator  against  tbe  estate  of  tbe  said 
Martin  L.  Morebous,  deceased."  No  ob- 
jection baa  been  made  to  tbe  form  or  sub- 
stance of  this  prayer,  and  I  shall  treat  tbe 
case  as  one  Instituted  for  tbe  purpose  of 
baving  this  court  declare  tbat  tbe  complain- 
ant has  a  specific  Hen  upon  the  Interest  of 
the  said  Martin  L>.  Morebous  In  tbe  bonds 
and  mortgages  and  bank  stock  mentioned, 
for  the  purpose  of  securing  the  payment  of 
tbe  said  indebtedness. 

Henry  C.  Hunt,  for  complainant  George 
M.  Shipman,  for  defendants. 

HOWELL,  V.  O.  (after  stating  the  facts 
as  above).  Whether  the  complainant  can 
have  a  lien  on  tbe  property  which  Martin  Lb 
Morebous  transferred  or  attempted  to  trans- 
fer to  him,  or  not,  depends  upon  the  con- 
struction of  that  portion  of  the  will  of  Evl 
A.  Martin  which  deals  with  tbe  property  In 
question.  Tbe  gift  upon  the  death  of  Ann 
Morehous  Is  to  a  class — "her  children" ;  and 
the  devolution  of  the  title  depends  upon  the 
peculiar  rules  of  law  relating  to  class  gifts. 
These  relate  principally  to  the  vesting  of 
the  title  in  a  class  and  tbe  opening  of  tbe 
class  from,  time  to  time  to  admit  new  mem- 
bers. Judge  O'Brien,  In  Re  Kussell,  108  N.  Y. 
169,  61  N.  El  166,  says:  "A  gift  to  a  class  has 
been  defined  by  a  recent  decision  of  this  court 
to  be  a  gift  of  an  aggregate  sum  to  a  body  of 
persons  uncertain  In  number  at  the  time  of 
tbe  gift,  to  be  ascertained  at  a  future  time, 
who  are  all  to  take  in.  equal  or  some  other 
definite  proportions,  tbe  share  of  each  being 
dependent  for  its  amount  upon  the  actual 
number"— citing  In  re  Klmberly's  Estate, 
150  N.  Y.  90,  44  N.  E.  945.  See.  also.  In  re 
Brown,  154  N.  Y.  818,  48  N.  HL  537.  The 
definition  is  Mr.  Jarman's  (Jar.  on  Wills, 
634).  Where  a  testator  devises  property  to 
persons  who  are  designated  individually  as 
by  name  or  description,  or  where  he  devises 
property  in  severalty  to  a  number  of  persons, 
tbe  courts  do  not  treat  such  devises  as  de- 
vises to  a  class,  but  hold  that  tbe  devisees 
take  distrlbutively.  The  difficulty  in  this 
case  lies  in  determining  precisely  at  what 
time  the  members  of  tbe  class  shall  be  as- 
certained, and  In  further  determining  with 
accuracy  who  constitute  the  class.  Ordinari- 
ly speaking,  tbe  members  of  tbe  class  are 
determined  at  the  time  tbe  Instrument  of 
gift  takes  effect,  and  this  is  ordinarily  at 
the  date  of  the  death  of  the  testator,  yet 


there  may  be  provisions  In  the  will  whl<'h 
will  fix  the  membership  of  the  class  as  3t 
the  date  of  the  execution  of  the  will  or  upon 
tbe  happening  of  some  event  In  the  future. 

In  the  case  now  before  the  court  the  solu- 
tion of  tbe  question  is  embarrassed  by  the 
use  after  tbe  devise  of  the  words  "same 
manner  as  If  she  died  seised  of  It  in  her 
own  right,"  it  being  claimed  on  the  part  of 
the  complainant  tbat  the  membership  of  the 
class  was  fixed  at  tbe  date  of  the  death  of 
tbe  testator,  and  by  tbe  defendants  that  the 
words  Just  quoted  indicate  that  it  was  tbe 
intention  of  tbe  testator  that  the  membership 
of  the  class  should  not  be  determined  anta 
the  deatb  of  Ann  Morehous.  It  is  very  clear 
tbat  tbe  period  of  distribution  must  await 
tbe  demise  of  Ann  Morehous.  There  is  a 
life  estate  Interposed  between  the  persons 
who  shall  eventually  be  found  to  be  members 
of  the  class  and  the  property,  and  this  life 
estate  must  fall  in  before  the  property  can 
be  distributed  to  any  one.  Mr.  Jarman  has 
formulated  the  rule  applicable  to  tbe  particu- 
lar class  of  cases  to  which  this  class  belongs, 
as  follows:  "Where  a  particular  estate  or 
Interest  is  carved  out  with  a  gift  over  to 
tbe  children  of  the  person  taking  that  In- 
terest, or  the  children  of  any  other  persons, 
such  gift  will  embrace  not  only  tbe  objects 
living  at  tbe  death  of  tbe  testator,  but  all 
who  may  subsequently  come  into  existence 
before  the  period  of  distribution."  2  Jar. 
on  Wills,  704,  J  156. 

The  rule  is  stated  by  Mr.  Williams  as 
follows:  "It  may  be  material  In  this  place 
to  observe  that  upon  an  ordinary  limitation 
by  way  of  remainder  to  children,  etc.,  in  a 
class  all  who  are  in  esse  at  tbe  time  of  the 
death  of  the  testator  take  vested,  and,  con- 
sequently, transmissible  Interests  immediate- 
ly upon  the  testator's  death;  and  all  who 
come  in  esse  before  the  particular  estate  ends 
and  tbe  limitation  takes  effect  in  possession, 
are  to  be  let  In,  and  take  a  vested  interest 
as  soon  as  they  come  in  esse,  and  they  and 
their  representatives  will  take  as  If  they 
bad  been  in  esse  at  the  testator's  death." 
2  Will,  aa  E^'rs,  351.  Mr.  Theobald  states 
tbe  rule  as  follows:  "In  the  case  of  a  gift  in 
remainder  or  after  a  trust  to  accumulate, 
all  children  bom  at  the  death  of  the  testator, 
and  coming  into  esse  before  the  deatb  of  the 
tenant  for  life,  or  the  end  of  the  period  of 
accumulation  take  a  share  to  tbe  exclusion  of 
those  born  afterwards."    Theo.  on  Wills,  255. 

There  is  another  class  of  cases  frequently 
met  with  which  are  dealt  with  analogously, 
and  tliat  is  the  class  where  the  period  of  dis- 
tribution Is  i>oatponed  until  the  attainment 
of  a  given  age  by  tbe  children.  In  tbat  class 
of  eases  the  gift  will  vest  In  those  who  are 
living  at  the  death  of  tbe  testator  and  who 
come  Into  existence  before  the  flirst  child 
attains  tbat  age,  1.  e.,  the  period  when  the 
fund  becomes  distributable  In  respect  of  any 
one  object  or  member  of  the  class.  2  Jar.  oa 
Wills,  712.    These  rules  so  clearly  expressed 
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by  tte  text-wrltera  are  bonie  out  by  the 
cases.  In  Middleton  ▼.  Messenger  (1790)  5 
Ves.  Jr.  137,  the  testator  g^ve  bis  wife  a  life 
estate  with  remainder  to  tbe  children  of 
his  brothers  and  sisters.  The  Master  of  the 
Rolls  held  that  all  tbe  children  llTing  at  tbe 
death  of  the  testator  and  those  bom  after- 
wards before  tbe  death  of  tbe  wife  bad 
vested  Interests.  All  tbe  early  cases  on  tbe 
subject  are  collected  by  Mr.  Sanders  In  a  note 
to  Heathe  t.  Heatbe,  2  Atk.  121.  Tbe  flame 
course  was  taken  by  tbe  House  of  Lords  In 
Odell  v.  Crone  (1816)  3  Dow.  61.  See  Hol- 
land V.  Wood,  11  Eq.  91.  The  rule  was  fol- 
lowed In  Shattuck  t.  Steadman,  2  Pick. 
(Mass.)  468,  where  Richardson,  the  testator, 
gave  to  his  niece  tbe  interest  of  $1,000  during 
her  life,  and  at  her  death  directed  that  tbe 
principal  sum  should  be  equally  divided 
among  ber  children,  and  be  payable  to  tbem 
when  they  respectively  arrived  at  tbe  age 
of  21  years.  The  niece  bad  8  children,  all 
of  whom  were  living  at  tbe  testator's  decease. 
She  had  a  son  John  who  died  before  tbe  life 
tenant,  but  after  he  bad  arrived  at  the  age 
of  21  years.  It  was  held  that  John  took  a 
vested  legacy. 

In  tbe  matter  of  Evans'  Estate,  155  Fa. 
646,  26  Atl.  730,  tbe  rule  Is  stated  as  above 
quoted  from  Jarman  on  Wills.  There  the 
testator  bequeathed  a  sum  in  trust  with  di- 
rections to  pay  tbe  inceme  to  bis  nephew 
during  bis  lifetime  and  at  bis  death  to  pay 
the  remainder  to  tbe  heirs  at  inw  of  the  neph- 
ew. Under  the  authority  of  the  rule  which 
is  there  quoted  at  length  It  was  held  that 
tbe  gift  over  vested  Immediately  on  the  testa- 
tor's death,  subject  to  open  and  let  in  others 
coming  Into  existence  before  the  period  of 
distribution.  In  Doe  v.  Provost,  4  Jobns.  (N. 
Y.t  61.  4  Am.  Dec.  249,  tbe  facts  were  that 
tbe  testator  devised  lands  to  his  daughter  C. 
"during  tbe  term  of  ber  life,  and  immediate- 
ly after  her  death  unto  and  among  all  and 
every  such  child  and  children  as  the  said  C. 
shall  have  lawfully  begotten. at  tbe  time  of 
ber  death,  In  fee  simple,  equally  to  be  divid- 
ed between  tbem  share  and  share  alike.  It 
was  held  that  tbe  four  children  of  tbe  daugh- 
ter C.  who  were  living  at  the  death  of  the 
testator  took  a  vested  remainder  in  fee,  and 
tl^it  in  case  there  bad  been  any  children  born 
afterwards  tbe  class  would  have  opened'  for 
their  benefit  and  that  the  children  of  a 
daughter  of  C.  who  died  in  tbe  lifetime  of 
ber  mother  were  therefore  entitled  to  the 
share  of  C.  who  was  living  at  the  death  of 
the  testator. 

In  Tucker  v.  Bishop,  16  N.  T.  402,  the  rule 
Is  laid  down  by  Paige,  J.,  as  .follows: 
"Where  a  bequest  is  to  a  class  of  Individuals 
In  general  terms  aa  to  tbe  children  of  A.,' 
and  no  period  is  fixed  for  the  distribution 
of  the  legacy,  the  time  for  distribution  will 
be  tbe  death  of  tbe  testator,  and  hence  only 
children  born  or  begotten  prior  to  and  In  esse 
at  that  time  will  be  entitled  to  share  In  tbe 
distribution,  but  where  tbe  distribution  is 


by  tbe  terms  of  the  will  to  be  made  at  some 
time  subsequent  to  the  death  of  the  testator 
tbe  gift  will  embrace  not  only  all  children 
living  at  the  death  of  the  testator,  but  also 
ail  those  who  shall  subsequently  come  into 
ezisteoce  before  the  period  of  distribution, 
and  If  the  bequest  is  a  present  bequest  the 
beneficiaries  who  are  In  esse  at  tbe  death 
of  tbe  testator  will  take  vested  interests  ic 
the  fund,  but  subject  to  open  and  let  In  after- 
bom  children  who  shall  come  into  being  and 
belong  to  tbe  class  at  tbe  time  appointed 
for  tbe  distribution."  Thomas  v.  Thomas, 
149  Mo.  426,  51  S.  W.  Ill,  73  Am.  St  Rep.  405. 

The  following  cases  In  New  Jersey  touch 
the  question:  Den  v.  Manners  (1843)  20  N. 
J.  I^w,  142.  There  a  testator  devised  the 
profits  of  land  to  his  son,  but  If  the  son 
died  in  the  lifetime  of  his  wife  then  the  de- 
vise was  to  the  son's  children  and  their  heirs 
and  assigns.  The  son  died  leaving  a  wife 
and  eight  children.  His  sou  Abraham  died 
in  his  lifetime  leaving  two  children.  It  was 
held  that  Abraham  had  a  vested  estate  in 
tbe  lands  which  descended  to  bis  children 
and  that  they  took  their  father's  share.  Van 
Gleson  v.  Howard  (1849)  7  N.  J.  Eq.  402. 
There  the  testator  devised  real  estate  to  his 
widow  for  life,  and  ordered  it  to  be  sold  aft- 
er ber  death  and  tbe  proceeds  to  be  equally 
divided  among  the  children  of  his  brothers 
and  sisters.  He  bad  three  brothers  and  on^ 
sister.  One  of  the  nieces  died  after  tbe  tes- 
tator's death  and  in  the  lifetime  of  the  wid- 
ow. It  was  held  that  a  portion  of  the  es- 
tate was  vested  in  ber  and  that  she  bad  a 
devisable  interest  In  Felt's  Ex'rs  v.  Van- 
atta  (1870)  21  N.  J.  Eq.  84.  Mary  Feit  be- 
queathed to  her  executors  $700  in  trust  to 
pay  tbe  Interest  annually  to  ber  daughter 
Ann  for  life,  and  after  ber  decease  to  tbe 
children  of  Ann,  share  and  share  alike.  At 
tbe  date  of  the  will  Ann  bad  one  child,  Mary, 
who  afterwards  married  and  had  children. 
She  died  in  the  lifetime  of  ber  mother,  leav- 
ing children  surviving  her.  The  mother  died 
In  1866  leaving  no  descendants  other  than  the 
children  of  Mary.  The  will  provided  that 
if  no  cbdidren  of  Ann  should  be  living  then 
tbe  devised  property  was  to  fall  into  the  res- 
idue of  the  estate  of  the  testatrix  which  she 
directed  should  be  equally  divided  among 
her  children.  The  chancellor  states  tbe  rule 
as  follows:  "A  gift  of  tbe  Interest  of  the  res- 
idue of  Ann  for  life  and  the  principal  to  her 
children  at  her  death  gave  a  vested  Interest 
to  such  child  of  Ann  as  was  living  at  the 
date  of  the  will  and  the  death  of  the  testa- 
trix." This  was  held  by  tbe  Court  (tf  Errors 
In  a  wUl  where  the  children  were  named 
(Howell  V.  Green,  31  N.  J.  ,Lew,  570);  and 
he  then  quotes  tbe  paragraph  from  Williams 
on  Executors  which  is  herein  alx>ve  copied. 
But  while  he  stated  tbe  rule  recording  the 
authorities,  be  held  that  the  facta  were  not 
within  the  rule. 

In  Ward  v.  Tompkins  (1878)  SO  N.  J.  B3q. 
8,  the  testator  gave  to  the  children  of  his  son 
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Daniel  a  part  of  his  residual^  estate,  to  be 
equally  divided  between  them  as  tbey  should 
respectively  come  to  the  age  of  21  years.  At 
the  time  of  making  the  will  and  of  the  testa- 
tor's death  Daniel  bad  two  children,  but  be- 
fore the  elder  came  of  age  another  child  was 
bom,  and  all  three-  were  living,  and  the  eld- 
est had  attained  his  majority.  It  was  held 
that  each  of  the  three  children  were  entitled 
to  an  equal  share,  thus  supporting  the  gener- 
al result  of  the  rule. 

Perrlne  v.  Newell  (1891)  49  N.  J.  Eq.  67, 
23  Atl.  492,  Is  here  mentioned  for  the  reason 
that  it  is  an  example  of  a  gift  to  children 
who  are  named,  and  although  they  compose 
a  class,  to  wit,  the  children  of  a  son  of  the 
testator,  they  do  not  take  under  the  rule 
which  I  have  above  cited,  but  dlstrlbutlve- 
ly  as  persons  who  are  specifically  named. 
The  devise  there  was  to  trustees  In  trust  to 
pay  C.  the  rents  and  profits  during  his  life- 
time, and  at  the  death  of  the  life  tenant  he 
gave  these  lands  to  0.'s  three  children,  B.,  N., 
and  T.,  naming  them.  It  was  held  tliat  they 
took  a  vested  remainder  after  the  trust  es- 
tate, and  could  mortgage  their  interest  in  the 
lands.  See,  also,  Adams  t.  Woolman  (1892) 
eO  N.  J.  Eq.  516,  28  Atl.  461. 

The  defendants  urge  the  application  of  the 
case  of  Van  Tllburgh  v.  HolUnshead,  14  N. 
J.  Eq.  32,  but  In  my  opinion  the  case  does 
not  apply.  There  the  devise  was  to  "such 
children  of  the  devisee  as  shall  survive  him"; 
and  the  chancellor  carefully  distinguishes 
(page  35  of  14  N.  J.  Bq.)  between  that  gift 
and  a  gift  to  a  class.  The  same  may  be  said 
about  the  case  of  Slack  v.  Bird,  23  N.  J.  Eq. 
288,  and  Button  v.  Pugh,  45  N.  J.  Eq.  426, 
18  Atl.  207,  in  neither  of  which  cases  was 
the  gift  strictly  to  a  class.  Teets  v.  Welse, 
47  N.  J.  Law,  154,  is  likewise  distinguisha- 
ble for  the  reason  that  the  devise  there  was 
to  A.  for  life,  and  at  her  death  to  her  child- 
ren "who  may  be  living  at  the  time  of  her 
decease." 

I  cannot  regard  the  recent  New  York  cases 
as  authority,  for  the  reason  that  they  seem 
to  be  more  or  less  affected  by  legislation. 
The  case  of  Gilliam  v.  Guaranty  Trust  Com- 
pany, 186  N.  T.  127,  78  N.  B.  697,  116  Am. 
St  Bep.  636,  cited  for  the  defendants,  has 
for  its  authority  the  case  of  Paget  v.  Melcher, 
166  N.  1.  399,  61  N.  B.  24,  which  seems  to 
have  been  decided  upon  its  own  peculiar  set 
of  circumstances.  The  former  rule  in  New 
York  was  undonbtedly  as  it  is  given  by  the 
text-writers  above  mentioned.  Collin  y.  C!ol- 
lln,  1  Barb.  Ch.  (N.  Y.)  630,  46  Am.  Dec.  420; 
Jenkins  v.  Freyer,  4  Paige,  Ch.  (N.  Y.)  47.  The 
rule  was  likewise  declared  by  the  court  of  ap- 
peals 80  late  as  1857.  See  Tucker  v.  Bishop, 
16  N.  Y.  402,  cited  herein.  Neither  do  I  thhik 
that  Price  v.  Hall,  6  Eq.  898,  37  L.  J.  N.  S.  Ch. 
191,  is  an  author!^  which  applies  to  the  facts 
in  the  present  case,  because  there  the  re- 
mainder was  manifestly  contingent  It  de- 
pended upon  the  fact  whether  William  Hall 
left  any  children  at  his  death,  &nd  so  the 


whole  gift  was  contingent  The  cases  of 
Blcbardson  v.  Wheatland,  7  Mete.  (Mass.) 
169,  and  Moore  v.  Weaver,  16  Gray  (Mass.) 
307,  also  cited  on  behalf  of  defendants,  ap- 
pear to  rest  upon  a  construction  of  the  pro- 
visions of  the  Massachusetts  Bevlsed  Stat- 
utes. 

The  next  question  is  whether  there  is  any- 
thing in  the  context  of  this  will  which  takes 
the  case  out  of  the  rule  of  law  above  men- 
tioned. It  is  claimed  on  behalf  of  the  an- 
swering defendants  that  the  words  "same 
manner  as  if  she  died  seised  of  it  in  her  own 
right"  have  the  effect  of  creating  a  contin- 
gent remainder  in  such  children  of  Ann  More- 
hous  as  may  be  living  at  the  date  of  her 
death,  and  that  therefore  there  was  no  vest- 
ing of  the  estate  of  the  death  of  the  testa- 
tor, and  that  therefore  Martin  L.  Morehons 
took  no  Interest  in  the  property  in  question. 
It  Is  a  well-known  rule  that  courts  will  make 
every  Intendment  In  favor  of  vesting  the  es- 
tate. Omitting  these  words,  there  would  be 
no  doubt  but  that  the  devise  would  have 
vested  at  the  death  of  the  testator.  The  will 
would  then  read  "and  at  her  decease  I  de- 
vise the  same  to  her  children  •  •  •  to 
share  and  share  alike."  And  there  would 
be  no  doubt  about  the  fixed  right  of  Martin 
Morehous  In  the  property  at  and  from  the 
death  of  the  testator.  What  is  the  effect  of 
the  omitted  words?  They  do  not  seem  to  me 
to  have  been  inserted  by  the  testator  for  the 
purpose  of  denoting  or  ascertaining  the  per- 
sons who  should  take  upon  the  death  of  Ann 
Morehous;  that  he  had  already  done  by  a 
designation  of  the  class  of  persons  who 
should  succeed  to  the  estate;  but  rather  for 
the  purpose  of  denoting  the  quality  of  the 
estate  which  the  class,  to  wit  "her  children" 
should  take;  that  Is  to  say,  what  the  testa- 
tor bad  in  mind  was  that  all  the  children  of 
Ann  Morehous  who  were  living  at  his  death 
and  who  might  come  Into  being  before  her 
death  should  share  equally  In  the  estate  men- 
tioned In  that  paragraph  of  her  will,  and  that 
instead  of  taking  a  life  estate,  as  the  mother 
had,  or  some  less,  or  qualified  Interest,  they 
should  take  an  absolute  and  indefeasible  es- 
tate by  way  of  succession  from  her.  It  thus 
appears  that  the  gift  in  the  will  of  Evi  A. 
Martin  to  the  children  of  Ann  Morehous  is 
a  gift  to  a  class,  and  that  by  the  settled  rules 
governing  such  gifts  Martin  L.  Morehous  at 
the  death  of  the  testator  took  a  vested  estate 
In  remainder  In  the  property  in  question; 
that  there  can  be  no  distribution  of  the  prop- 
erty until  the  death  of  Ann  Morehous,  the 
life  tenant;  and  that  therefore  the  class  of 
legatees  must  remain  open  nntll  that  time  to 
admit  new  members,  if  any  there  may  be; 
and  that  at  the  time  of  the  distribution  the 
class  will  include  all  children  of  Ann  More- 
hous who  were  alive  at  the  death  of  the  tes- 
tator and  who  subsequently  became  membems 
of  the  class  before  the  death  of  the  life  ten- 
ant. No  relief  can  be  accorded  to  the  com- 
plainant by  reason  of  the  Judgment  which 
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he  recovered  against  the  personal  represent 
tatire  of  Morehous.  It  was  recovered  in  a 
foreign  state,  and  is  no  lien  npon  any  prop- 
erty which  has  Its  situs  here.  Its  sole  effect 
1b  to  prove  conclusively  that  a  debt  existed 
from  Martin  L.  Morehous  to  the  complain- 
ant which  has  never  been  paid.  That  por- 
tion of  the  prayer  of  the  complainant's  bill 
which  seeks  relief  with  respect  to  the  judg- 
ment must  be  disregarded. 

I  therefore  conclude  that  Martin  L.  More- 
hous at  the  time  of  his  death  was  seised  of 
a  vested  interest  in  the  property  mentioned 
in  the  third  paragraph  of  the  will  of  Bvi  A. 
Martin,  and  that  so  far  as  the  bill  seeks  to 
charge  the  property  with  a  lien  In  favor  of 
the  complainant  by  vlrtne  of  the  assignment 
of  September  15,  1807,  the  prayer  should  be 
granted. 

(7t  N.  3.  U  M7) 

STATE  V.  DBIiANBT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jnne  15,  1908.) 

1.  Recognizances — Scibe  Facias. 

A  writ  of  scire  facias  on  a  recognizance 
li  considered  as  process  and  declaration. 

fE!d.  Note. — For  cases  in  point,  see  Oeat.  Dig. 
vol.  42,  Recognizances,  {  42.J 

2.  Samb— Pleading. 

When  a  defendant  pleads  to  a  writ  of  scire 
facias,  he  thereby  waives  any  right  to  have  a 
declaraticm. 
8.  Sams— Now  Est  Faotuv. 

Non  est  factum  is  not  a  good  plea  to  a 
scire  facias  on  a  recognizance  onder  acts  1900 
(P.  L.  p.  309). 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  42,  Recognizances,  {  48.] 

4.  SAVK— FOBrEITDRE. 

Where  a  recognizance  is  conditioned  for  ap- 
pearance in  the  court  of  quarter  sessions  and 
a  writ  of  scire  facias  issues  out  of  the  circuit 
court,  under  P.  L.  1900,  p.  309,  it  Is  not  re- 
quired that  a  writ  should  show  a  forfeiture  of 
the  recognizance  and  a  certification  thereof  to 
the  circuit  court. 

[Ed.  Note.— For  cases  in  point,  see  Gent;  Dig. 
vol.  42,  Recognizances,  §f  47,  48.] 

5.  Same— Evidence. 

A  recognizance,  being  a  debt  of  record,  Is 
to  be  proved  by  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  42,  Recognizances,  {{  57,  68.] 

(Syllabus  by  the  (3ourtJ 

Elrror  to  Circuit  (Toort,  Atlantic  County. 

Action  by  the  state  against  Robert  E.  De> 
laney.  Judgment  for  the  state,  and  defend- 
ant brings  error.    AflBrmed. 

Bourgeois  &  Sooy,  for  plaintiff  in  error. 
Theo.  Backes  &  Nelson  and  B.  GaBklll,  Asst 
Atty.  Gen.,  for  the  State. 

VOORHEES,  J.  The  defendant,  Robert  B. 
I>elaney,  entered  into  a  recognizance  before 
a  Justice  of  the  peace  of  the  county  of  At- 
lantic in  the  sum  of  $8,000  for  the  appear- 
ance of  (Tharles  Barbour  and  Arthur  Allen 
before  the  court  of  oyer  and  terminer  and 
quarter  sessions  ot  the  county  of  Atlantic  on 
the  second  Tuesday  of  May  then  next  ensu- 


ing,  and  not  to  depart  the  said  court  without 
leave.  Subsequently,  on  the  8th  day  of  Au- 
gust, 1908,  there  Issued  out  of  the  circuit 
court  of  said  county  a  writ  of  scire  facias  re- 
turnable on  the  24th  day  of  August,  1906. 
After  setting  forth  the  said  recognizance,  the 
writ  recited  that  at  a  court  of  quarter  ses- 
slons  of  said  county  on  the  6th  day  of  June, 
1906,  the  said  Barbour  and  Allen,  although 
thrice  solemnly  called,  did  not  appear  accord- 
ing to  the  condition  of  the  recognizance,  but 
made  default,  and  the  said  Robert  E.  De- 
laney,  being  also  called  to  appear  and  pro- 
duce the  said  Barbour  and  Allen,  likewise 
made  default,  whereby  the  recognizance  re- 
mains against  them  in  full  force,  and  that, 
on  motion  of  the  prosecutor  of  the  pleas  of 
said  county,  a  writ  of  scire  facias  was  award- 
ed commanding  the  said  Barbour,  Allen,  and 
Delaney  that  they  appear  before  the  circuit 
court  of  said  county  on  the  24th  day  of  Au- 
gust to  show  cause  why  judgment  should  not 
be  ^tered  and  execution  awarded  against 
them  for  the  sum  name<|  in  the  recognizance 
according  to  the  statute.  This  writ  having 
been  served  upon  the  defendant  Delaney,  he 
appeared  by  bis  attorneys,  and  pleaded  non 
est  factum.  A  notice  was  appended  to  the 
plea  that;  upon  the  trial  of  said  issue,  he 
would  prove  that  at  the  time  of  the  signing 
and  delivering  of  the  bond  of  recognizance 
sued  upon  the  said  Delaney  was  in  a  state  of 
intoxication,  because  of  which  said  condition 
he  was  unable  to  understand  the  nature  of 
the  act  of  signing  and  delivering  the  said 
alleged  bond,  and  was  at  that  time  unable 
to  understand  or  undertake  to  become  surety 
thereon.  Issue  having  been  thus  joined,  the 
cause  was  brought  on  for  trial  before  the 
circuit  court  and  a  Jury.  A  verdict  having 
been  rendered  by  the  Jury  for  the  state,  judg- 
ment was  accordingly  entered  thereon  for 
the  sum  mentioned  in  the  recognizance,  to- 
gether with  costs.  A  writ  of  error  sued  out 
by  the  defendant  removes  the  judgment  so 
entered  Into  this  court 

The  first  error  assigned  is  tliat  no  declara- 
tion was  filed  in  the  cause.  A  scire  facias 
whether  considered  as  an  original  or  judicial 
writ  Is  an  action,  and  such  as  the  defendant 
may  plead  to.  It  is  considered  both  as  pro- 
cess and  declaration.  It  is  in  the  nature  of 
a  declaration,  and  the  proper  course  to  take 
advantage  of  informalities  is  by  demurrer. 
Bac.  Abr.  624;  2  Tldd's  Prac.  1090.  The  de- 
fendant, by  appearing  and  voluntarily  plead- 
ing to  the  writ  and  tendering  an  issue,  has 
waived  his  right  to  insist  upon  a  declaration. 
1  Tldd's  Prac.  514. 

It  is  also  assigned  for  error  that  there  was 
no  proof  that  the  recognizance  had  been  for- 
feited and  had  been  certified  Into  the  circuit 
court  By  our  statute  (P.  K  1900,  p.  309),  it 
is  enacted:  "If  such  recognizor  shall  appear 
at  the  return  of  such  writ  and  not  show  or 
allege  any  matter  sufficient  to  discharge  him 
from  his  recognizance,  •  •  ♦  judgment 
shall  be  given  against  the  said  recognizor." 
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Recognizances  are  considered  as  Judgments 
being  obligations  solemnly  acknowledged  and 
entered  of  record,  and  the  scire  faclks  on 
those  is  the  Judicial  writ  and  proper  remedy, 
"which  the  conusee  hath  •  •  ♦to  revive 
the  Judgment  and  put  In  execution,  If  tlie 
conusor  cannot  stop  It  by  pleading  such  mat- 
ter as  the  law  Judges  sufficient  to  that  end, 
such  as  a  release,"  etc.  Jacob's  Law  Diet 
tit  "Scire  Facias."  The  plea  failed  to  show 
any  matter  sufficient  to  discharge  him  flrom 
his  recognizance.  The  submission  to  the 
Jury,  therefore,  of  the  issue  tendered  by  the 
plea,  was  an  act  of  leniency  on  the  part  of 
the  court,  of  which  the  defendant  cannot 
complain.  The  above  statute  also  provides 
that,  "if  such  person  shall  not  appear  agree- 
ably to  the  condition  of  the  recognizance,  the 
court  in  which  such  recognizor  may  be  bound 
to  appear  may  forfeit  the  same,  and  the  said 
court  or  the  Supreme  or  the  circuit  court 
•  •  •  upon  such  forfeited  recognizance 
being  certified  into  such  court  shall  be  em- 
powered and  directed  •  ♦  •  to  award  a 
writ  of  scire  facias."  It  is  not  thereby  re- 
quired that  the  writ  should  show  a  forfeiture 
and  a  certification  to  the  circuit  court  The 
presumption  Is  that  these  preliminary  mat- 
ters appeared  to  the  circuit  court,  before  it 
awarded  the  writ  of  scire  facias.  Inasmuch 
as  the  defendant  has  failed  to  allege  these 
matters  In  his  plea,  he  ought  not  now  to  be 
heard.  Under  a  plea  of  non  est  factum,  this 
defendant  cannot  take  advantage  of  the  ob- 
jection that  the  action  is  brought  In  the 
wrong  court.    1  Chltty,  PI.  484. 

Error  Is  also  assigned  because  there  was  no 
proof  of  damages  or  debt  before  the  jury, 
and  no  amount  of  debt  or  damages  was  found 
by  the  Jury.  The  Jury  found  "for  the  plain- 
tiff and  against  the  defendant,"  without  men- 
tioning any  specific  amount.  A  recognizance, 
being  a  debt  of  record,  must  be  proved  by  the 
record.  2  Bl.  814 ;  3  Id.  331.  The  defendant 
is  required  to  show  cause  why  the  conusee 
should  not  have  advantage  of  the  record. 
The  record  was  therefore  plenary  evidence 
of  the  amount  of  the  debt.  At  common  law 
Judgment  for  the  plaintiff  was  that  plaintiff 
have  execution,  and  the  Jury  were  not  re- 
quired to  find  any  specific  amount  The  debt 
being  certain.  Judgment  which  under  the 
statute  is  required  to  be  given  "as  in  case  of 
debt"  has  been  properly  entered  on  the  find- 
ing for  the  sum  mentioned  in  the  recogni- 
zance. 

The  Judgment  will  be  affirmed. 


(74  N.  J.  B.  448) 

JOHNSTON  V.  O'REILLY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  15,  1908.) 
jodgment  —  conclusivkhbss  —  equity  — 
Joint  Tort-feasors. 

Though  generally  a  supplemental  bill  or  an 
original  bill  in  the  nature  of  a  supplemental 
bill  is  demurrable  if  it  appears  on  its  face  to 
have  been  filed  after  a  decree  for  causes  known  to 


complainant  before  the  decree,  a  decree  against 
one  of  the  several  defendants  to  a  bill  to  recov- 
er surplus  proceeds  of  a  foreclosure  sale  of 
complamaafs  land  on  the  theory  defendants 
conspired  to  defraud  her  does  not  preclude-  sub- 
sequent bill  "By  her  executor  agamst  one  not 
a  party  to  the  first  bill,  but  who  was  found  on 
the  hearing  under  such  bill  to  have  been  a 
co-conspirator  and  joint  tort-feasor  in  the  fraud- 
ulent transaction,  it  appearing  that  the  executor 
has  been  unable  to  enforce  the  decree  under  the 
first  bill,  though  complainant  to  such  bill  could 
have  had  it  amended  or  have  filed  a  supple- 
mental bill  80  as  to  charge  those  shown  to  nave 
been  Joint  tort-feasors. 

Appeal  from  Court  of  Chancery. 

BUI  by  Aaron  E.  Johnston,  Mary  B. 
Throckmorton's  executor,  against  Hugh  E. 
O'Reilly.  From  an  order  overruling  a  demur- 
rer to  the  bill  of  complaint,  defendant  ap- 
peals.   Affirmed. 

The  following  Is  the  opinion  of  Magie, 
Ch.,  of  the  court  below: 

"The  bill  demurred  to  recites  the  filing  of 
a  bill  In  this  court  by  Mary  E.  Throckmorton 
on  January  16,  1903,  against  Patrick  J.  Rell- 
ly,  Hugh  O'Reilly,  and  Patrick  Skelly,  the 
purpose  of  which  bill  was  to  obtain  a  decree 
requiring  the  defendants,  or  some  of  them, 
to  pay  to  Mary  E.  Throckmorton  the  sum  of 
$7,919.66,  which  complainant  charged  had 
been  obtained  out  of  the  surplus  money  aris- 
ing from  the  sale  of  lands  belonging  to  her, 
sold  under  foreclosure  proceedings  in  which 
a  large  surplus  hnd  resulted.  The  theory  of 
the  bill  was  that  Patrick  J.  ReiUy,  who  was 
the  purchaser  at  the  foreclosure  sale,  and 
Hugh  O'Reilly  and  Patrick  Skelly,  who  were 
the  complainants  in  the  foreclosure  bill,  bad 
fraudulently  conspired  to  obtain,  and  bad 
obtained,  the  surplus  which  belonged  to  her 
in  equity.  The  present  bill  recites  that  the 
cause  went  to  hearing  and  a  decree  therein 
was  made  against  Patrick  J.  Reilly,  and  not 
against  the  other  defendants.  The  opinion 
of  Vice  Chancellor  Pitney,  who  heard  the 
case,  reported  In  68  N.  J.  Eq.  130,  59  Atl. 
1044,  indicates  that  Hugh  O'Reilly  and  Pat- 
rick Skelly  were  not  shown  to  have  been  con- 
cerned In  the  fraudulent  transaction,  but  that 
there  had  been  a  fraud  committed  of  which 
Patrick  J.  Retlly  was,  at  least,  constructively 
guilty,  although  be  did  not  personally  receive 
the  proceeds  of  the  fraudulent  transaction. 
The  Vice  Chancellor  further  found  that  the 
present  demurrant,  Hugh  E.  O'Reilly,  and 
one  Thomas  P.  McKenna,  Jr.,  had.  In  fact. 
been  permitted  by  Patrick  J.  Reilly  to  receive 
the  proceeds  of  the  fraudulent  transaction, 
and  had  acquired  and  retained  the  same. 
The  pre.  nt  bill  frankly  admits  that  In  the 
course  of  the  examination  of  witnesses  in 
the  previous  cause  a  tortious  connection  of 
the  present  demurrant  and  of  McKenna  with 
the  transaction  was  plainly  shown.  If  there- 
upon the  complainant,  or  rather  Aaron  R 
Johnston,  her  executor,  who  because  of  h«- 
death  pendente  Ute  had  been  admitted  as 
complainant  had  Immediately  applied  to 
the  Vice  Chancellor  for  an  amendment  of  itla 
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bill  so  as  to  charge  those  who  were  really 
shown  to  be  two  of  the  tort-feasors  liable  to 
answer  for  their  misconduct,  or  had  Immedi- 
ately filed  a  blU  In  the  nature  of  a  supplemen- 
tal bill,  1  think  there  is  no  doubt  that  the 
amendment  would  have  been  permitted,  or  the 
supplemental  proceeding  would  have  been 
brought  to  hearing  before  a  decree  was  made. 
Complainant,  however,  did  not  take  either 
Of  these  obviously  appropriate  steps.  On  the 
contrary,  he  proceeded  to  a  decree  against 
Patrick  J.  Rellly  alone.  The  present  bill 
goes  on  to  say  that  complainant  has  been 
unable  to  enforce  bis  decree  against  Patrick 
J.  Rellly,  and  that  the  estate  of  which  com- 
plainant Is  the  representative  remains  unsat- 
isfied for  the  fraudulent  abstraction  of  the 
money  in  equity  belonging  to  the  deceased. 
He  has  therenpon  filed  the  present  bill,  and 
brought  in  the  demurrant  and  McKenna  as 
the  parties  who  received  and  retain  a  por- 
tion of  the  money  obtained  by  the  fraud 
which,  under  the  previous  bill,  the  Vice 
Chancellor  found  had  be«t  perpetrated  upon 
Mrs.  Throckmorton.    • 

"In  support  of  the  demurrer.  It  is  insisted 
that  the  demurrant  is  wholly  exonerated  from 
the  pursuit  of  the  complainant,  because  the 
complainant,  having  knowledge  of  the  facts 
which  his  demurrer  admits,  proceeded  to  take 
a  decree  against  one  of  the  Joint  tort-feasors. 
The  argument  Is  that  this  18  a  supplemental 
bill,  or  an  original  bill  in  the  nature  of  a  sup- 
plemental bill,  and  that  the  general  equity 
mie  is  that  such  a  bill  will  be  demurrable  if 
It  appears  on  its  face  to  be  filed  after  a  de- 
cree for  causes  which  became  known  to  the 
complainant  before  decree  made.  Such  seems 
the  general  rale  of  equity  pleading.  Story  Eq. 
Mdg.  No.  338 ;  Barrlclo  v.  Trenton  Mut.  Life 
&  Fire  Ins.  Co.,  13  N.  J.  Eq.  165;  Commercial 
Assurance  Co.  ▼.  N.  J.  Rubber  Co.,  61  N.  J. 
Eq.  446,  49  Atl.  155.  But  I  am  unwilling  to 
conclude  that  the  present  case  falls  within, 
that  rule.  I  think  this  bill  may  be  treated 
as  an  original  bill  against  two  of  three  orig- 
inal tort-feasors  and  the  two  who  have  obtain- 
ed, and  are  retaining  from  the  complainant, 
oe  from  the  estate  of  which  he  Is  the  execut- 
or, money  which  ought  to  be  paid  to  him, 
and  which  they  fraudulently  obtained  and 
still  retain.  Mr.  Pollock,  in  his  treatise  on 
the  Law  of  Torts,  declares  the  English  rule 
with  respect  to  tort-feasors  to  be  that  where 
the  injured  party  has  recovered  a  judgment 
against  some,  or  <xie,  of  the  joint  authors  of 
a  wrong,  be  cannot  sue  the  other  or  others 
for  the  same  matter,  even  if  the  judgment 
in  the  first  action  remains  unsatisfied.  By  a 
note  to  the  text,  It  appears  that  he  deemed 
this  rule  had  been  finally  settled  in  the  Eng- 
lish courts  by  the  decision  in  Exchequer 
Chamber,  in  the  case  of  Brlsmead  v.  Harri- 
son, L.  R.  7  C  P.  547.  By  the  examination 
of  the  English  cases  before  that  case,  It  Is 
clear  that  whether  judgment  against  one 
without  satisfaction  was  a  bar  to  an. action 
against  other  Joint  tort-feasors  was  left  un- 


certain. Pollock  on  Torts  (Am.  Ed.)  Na  170. 
The  reasons  given  In  the  English  leading  case 
for  treating  the  judgment  against  one  Joint 
tort-feasor  as  a  bar  to  acticniB  against  others 
Jointly  liable  seem  not  to  have  Impressed  the 
American  courts.  Judge  Cooley,  In  bis  work 
on  Torts,  sums  up  the  cases  In  this  country 
thus:  'When  the  suit  Is  against  sevM-al  Joint 
wrongdoers,  the  judgment  must  be  for  a  sin- 
gle sum  against  all  the  parties  found  respon- 
sible. As  It  may  happen  that  this  judgment 
may  not  be  against  all  the  parties  liable,  ei- 
ther because  the  plaintlCT  was  not  at  first 
aware  of  the  full  extent  of  the  combination 
which  has  Injured  him,  or  because  he  was  un- 
able, when  first  suing,  to  obtain  sen'ice  on  all 
the  parties  connected  with  it,  it  becomes  a 
question  of  Importance  whether,  after  thus 
proceeding  against  a  part,  he  may  afterwards 
sue  others.  And  the  question  is  the  same  if 
having  voluntarily  elected  to  pursue  a  part 
only,  he  finds,  after  obtaining  judgment,  that 
the  pecuniary  responsibility  is  not  what  he 
had  supposed.  Whatever  may  have  been  the 
reason  for  the  proceeding  at  first  against  less 
than  the  whole,  It  is  conceded  on  all  sides 
that  a  previous  suit  against  one  or  more  is 
no  bar  to  a  new  suit  against  the  others,  even 
though  the  first  suit  be  pending,  or  have 
proceeded  to  Judgment  when  the  second  is 
brought.  The  second,  or  even  a  subsequent, 
suit  may  proceed  until  a  stage  has  been  reach- 
ed in  some  one  of  them  at  which  the  plaintifT 
is  deemed  in  law  to  have  either  received  sat- 
isfaction, or  to  have  elected  to  rely  upon  one 
proceeding  for  his  remedy,  to  the  abandon- 
ment of  the  others.'  Cooley  on  Torts,  p.  157. 
An  early  case  involving  the  principle  was  de- 
cided by  C.  J.  Kent  in  Livingston  v.  Bishop, 
1  Johns.  (N.  T.)  290,  3  Am.  Dec.  880.  The 
American  doctrine  was  declared  by  the  Su- 
preme Court  of  the  United  States  to  be  that 
a  judgment  against  one  Joint  trespasser  is  no 
bar  to  a  suit  against  others  for  the  same  tres- 
pass, and  that  nothing  short  of  full  satisfac- 
tion can  make  such  judgment  a  bar.  Lovejoy 
V.  Murray,  3  Wall.  (U.  S.)  1,  18  I*  Ed.  129. 
The  reason  which  has  impelled  the  courts  of 
law  in  this  country  to  permit  an  injured  par- 
ty to  pursue  his  relief  for  a  tort  against  one 
and  then  against  another  of  the  tort-feasors 
responsible  until  he  obtains  a  satisfaction 
appeals  as  strongly,  if  not  more  strongly,  to 
a  court  of  equity. 

"In  my  Judgment  the  taking  of  the  decree 
In  the  previous  cause  Is  no  bar  to  the  main- 
tenance of  a  bill  against  co-conspIrators  and 
Joint  tort-feasors  not  included  In  the  decree. 
If  it  be  made  to  appear  that  no  satisfaction 
has  been  obtained  from  the  person  charged 
by  the  decree. 

"The  demurrer  must  therefore  be  over- 
ruled." 

Charles  J.  Roe,  for  appellant  Aaron  B. 
Johnston,  for  respondent 

PER  CURIAM.  The  order  under  review 
herein  should  be  affirmed  for  the  reasons  ex- 
pressed in  the  opinion  of  Chancellor  Magie 
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TOMLINSON  T.  ARMOUR  ft  CO. 

(Court  of  Errois  and  Appeals  ot  New  Jersey. 
June  15,  1908.) 

1.  Appeal  aktd  E^rbob  —  Deoisiorb  Bbtikw< 
ABLE— Judgment  on  Demubkeb. 

A  judgment  in  favor  of  either  party,  upon 
demurrer  to  a  declaration,  ia  a  final  judgment, 
reviewable  on  error. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  2,  Appeal  and  Error,  il  465-468.] 

2.  Same— Rbcobd— Questions  Pbebented  tob 
Review— Judgment. 

The  record  returned  to  a  writ  of  error,  be- 
sides reciting  the  plaintiff's  declaration  and  th« 
demurrer  thereto,  set  forth  simply  that  the  court 
below,  having  heard  argument  upon  the  demur- 
rer and  duly  considered  the  same,  did  order 
that  the  demurrer  be  sustained  with  costs ;  there 
being  no  more  formal  entry  of  judgment  nor 
any  award  of  a  specific  sum  for  costs.  After 
joinder  in  error  and  argument  of  the  cause  uj>on 
ttae  merits,  held,  that  for  purposes  of  review, 
the  judgment  as  returned  was  su£Scient  in  sub- 
stance, and  would  be  treated  as  if  amended  in 
the  court  of  review  with  respect  to  matters  of 
form. 
8.  Saux  — CoKicoN  Joindeb  nr  Bbbob— S^- 

FECI'. 

The  common  joinder  in  error  amounts  to  an 
•dmission  by  defendant  in  error  that  what  is 
returned  as  the  record  of  the  judgment  below  is, 
in  truth,  the  record  thereof ;  so  that,  after  join- 
der in  error,  neither  party  can  of  right  allege 
diminution  or  have  a  certiorari. 

I'Ba.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Eirror,  {{  3065-S072.] 

4.  Same. 

Thompson  v.  Bowne,  39  N.  J.  Law,  2,  and 
Cooper  V.  vanderveer,  47  N.  J.  Lew,  178,  criti- 
<nsed:     Stein   v.   Goodenough,   68   N.   J.   Lew, 
635,  56  Atl.  701,  distinguished. 
6.  Same. 

The  technical  phrase  "ideo  consideratnm 
est"  is  not  necessary  to  constitute  such  a  judg- 
ment as  will  support  a  writ  of  error.  The  want 
of  this  technical  phrase,  being  a  defect  of  form 
merely,  may  be  amended,  if  necessary,  in  the 
court  of  review. 

6.  Food  —  Liabilities  fob  Irjxtbibb  —  Marti- 
factubeb— soienteb. 

A  declaration  setting  forth  that  defendant 
was  engaged  in  the  business  of  putting  up  in 
tin  cans  or  vessels,  and  vending,  meats  for  food 
and  domestic  use,  and  did  put  up  a  certain  can 
of  ham  for  food  and  domestic  use,  which  was 
sold  by  the  defendant  to  a  retail  dealer,  to  be 
sold  to  customers  and  patrons ;  that  plaintiff 
purchased  said  can  of  ham  from  said  retailer 
for  food  and  domestic  use ;  that  the  defendant 
negligently  put  up  in  said  can  of  ham  diseased, 
anfit,  and  unwholesome  ham,  which  was  dele- 
terious and  poisonous  to  the  human  body  and 
health ;  and  that  the  plaintiff,^  without  fault  or 
negligence  on  her  part  ate  a  piece  of  ham  taken 
from  said  can,  and  in  consequence  thereof  be- 
came poisoned  and  sick  with  ptomaine  poison — 
held  to  set  forth  a  good  cause  of  action,  notwith- 
standing the  absence  of  scienter. 

7.  Same. 

Irrespective  of  the  presence,  or  absence,  of 
ccmtractual  obligations  arising  out  of  the  deal- 
ings between  manufacturer  and  retailer,  and  be- 
tween retailer  and  consumer,  the  manufacturer 
of  canned  goods  is  under  a  duty  to  him  who,  in 
the  ordinary  course  of  trade,  becomes  the  ulti- 
mate consumer,  to  exercise  care  that  the  goods, 
which  he  puts  into  cans  and  sells  to  retail  deal- 
ers, to  the  end  that  such  dealers  may  sell  the 
same  to  customers  and  patrons  as  food,  are 
wholesome  and  fit  for  food,  and  not  tainted  with 
poison. 
(Syllabus  by  the  Court) 


Error  to  Supreme  Cionrt 

Action  by  Sara  V.  Tomllnson  against  Ar- 
mour ft  Co.  From  a  Judgment  of  the 
Supreme  C!ourt  sustaining  defendant's  d^nur- 
rer  to  the  declaration  (65  Atl.  883),  plaintiff 
brings  error.    Reversed,  and  record  remitted. 

Carrow  ft  Kraft,  for  plaintiff  In  error. 
Gaskill  ft  Oaskill,   for  defendant  in  error. 

PITNEY,  Cta.  This  writ  of  error  is  brought 
to  leview  a  decision  of  the  Supreme  Court 
sustaining  defendant's  demurrer  to  plalntUTa 
declaration.  The  record  returned  by  that 
court  to  the  writ  ot  error,  besides  reclttnc 
the  declaration  and  the  demurrer  thereto, 
sets  forth  simply  that  the  court,  baying  heard 
the  argument  of  counsel  upon  the  demurrer, 
and  having  duly  considered  the  same,  did  or- 
der that  the  demurrer  be  sttstalned,  with 
costs.  There  is  no  more  formal  entry  of  ]udg> 
ment,  nor  any  award  of  a  specific  sum  for 
costs.  Upon  this  record  the  plaintiff  in  errot 
assigns  error,  in  that  the  Supreme  Court  or- 
dered that  the  demurrer  foe  sustained,  with 
costs,  and  decided  that  Judgment  slx>nld  be 
given  tor  the  defendant,  whereas  Judgment 
should  have  been  given  for  the  plaintiff.  The 
defendant  In  error  filed  the  common  Joinder 
in  error,  averring  "that  there  is  no  error,  ei- 
ther in  the  record  and  proceedings  aforesaid 
or  in  giving  the  Judgment  aforesaid" ;  and 
praying  "that  the  Judgment  aforesaid.  In 
maimer  aforesaid  given,  may  In  all  things 
be  aflBrmed,"  etc.  The  case  has  been  sub- 
mitted upon  arguments  addressed  to  the  mer- 
its, without  suggestion  of  a  motion  to  quash, 
or  other  objection,  based  upon  the  want  of 
a  proper  Judgment  returned.  The  questloii 
suggests  itself,  however,  whether  the  record 
manifests  a  definitive  adjudication  against 
the  plaintiff  In  error,  which  ought  to  be  re- 
viewed here. 

The  general  mle  Is  laid  down  In  2  Tldd's 
Prac.  (3d  Am.  from  9tb  London  Ei.)  1141,  as 
follows:  "No  writ  of  error  can  be  brought 
but  on  a  Judgment,  or  an  award  in  the  na- 
ture of  a  Judgment;  for  the  words  of  the 
writ  are  'si  Judicium  reddltum  sit,'  eta  And 
hence  It  was  formerly  holden  that  a  writ  ot 
error  could  not  be  brought  before  Judgment 
given ;  and.  If  tested  before,  it  was  no  super- 
sedeas. But  It  seems  to  be  now  agreed  that 
a  writ  of  error,  bearing  teste  before  Judg- 
ment, is  good,  so  as  the  Judgment  be  given 
before  the  return  of  It ;  and  this  is  the  usual 
course  for  preventing  execution,  and  the  al- 
lowance of  it  may  be  served  before  the  return 
ot  the  writ  of  Inquiry  and  final  Judgment. 
Still,  however.  If  the  writ  of  error  be  return- 
able before  Judgment,  It  may  be  quashed." 
And  at  page  1162  It  is  said:  "If  the  writ 
of  error  be  returnable  l>efore  Judgment  i» 
given,  it  may  be  quashed  on  motion.  But 
where  the  writ  of  error,  on  a  Judgment  in 
the  common  pleas,  was  returnable  in  Easter 
Term,  and  the  costs  were  not  taxed  and  final 
judgment  signed  lutll  Trlnl^  Ter^n.  after 
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which  the  defendant?,  In  Michaelmas  Term, 
seived  the  plaintiff  with  a  rnle  to  assign  er- 
rors, and,  the  plaintiff  having  assigned  them, 
the  defendants,  In  the  same  term,  Joined  In 
error,  and,  the  case  being  afterwards  argued, 
the  Judgment  of  the  court  of  common  pleas 
was  reyersed.  The  Court  of  King's  Bench, 
under  these  circumstances,  refused  to  Quash 
the  writ  of  error,  on  the  ground  that  it  was 
returnable  before  costs  were  taxed  In  the 
court  below,  and  'consequently  before  any 
Judgment  was  given  in  that  court;  as  the 
defendants  ought  to  have  applied  to  quash 
It,  In  an  earlier  stage  of  the  proceedings" — 
citing  Den  t.  Roake,  6  Bam.  &  Cres.  735, 
note 

In  Thompson  v.  Bowne,  39  N.  3.  Law,  2, 
our  Supreme  Court,  upon  an  examination 
of  the  record  returned  with  a  writ  of  error, 
concluded  that  no  Judgment  had,  as  yet, 
been  actually  entered,  and  therefore  dismiss- 
ed the  writ,  as  having  been  improvidently 
Issued  and  returned ;  and  this,  although  man- 
If  est  error  appeared  in  the  proceedings.  So 
harsh  a  practice  ought  not  to  be  followed 
{especially  after  Joinder  in  error  and  consid- 
eration of  the  merits),  unless  the  state  of 
the  return  oleariy  requires  it;  else  a  mere 
mistake  In  form,  for  which  the  plaintiff  In 
error  is  not  responsible,  may  delay  the  rever- 
sal of  an  erroneous  Judgment,  or  the  affirm- 
ance of  one  tliat  Is  free  from  error.  And 
why  should  an  erroneous  Judgment  stand 
any  the  longer,  because  it  adds  Informality 
to  error?  To  so  bold  is  simply  to  encourage 
loose  practice  in  the  entry  of  Judgments. 

In  Cooper  v.  Vanderveer,  47  N,  J.  Law, 
178,  It  clearly  appeared  that  the  action  in 
which  the  alleged  error  had  been  committed 
bad  not  proceeded  to  its  termination,  and  the 
Supreme  Court  properly  dismissed  -the  writ 
of  error.  Chief  Justice  Beasley,  however,  in 
delivering  the  opinion,  employed  the  phrase: 
"A  writ  of  error  will  not  run  until  the  con- 
clusion of  the  course  of  law  in  the  court  of 
first  Instance." 

But  in  Stein  v.  Ooodenongh,  69  N.  J.  Law, 
636,  56  Atl.  701,  it  was  pointed  out  by  this 
court  that  by  the  later  English  practice  the 
writ  of  error  was  permitted  to  be  tested  be- 
fore Judgment  entered,  in  order  that  it  might 
operate  as  a  supersedeas  In  cases  where  ex- 
ecution was  forthwith  sued  out;  that  even 
under  this  practice  the  writ  was  good  only 
provided  Judgment  was  given  before  its  re- 
turn, and  If  it  was  returnable  before  Judg- 
ment was  entered,  it  was  quashed  upon  mo- 
tion; and  that  this  practice  is  prevalent  in 
this  state,  and  is  recognized  by  that  section 
of  our  practice  act  (P.  L.  1903,  p.  582,  <  170) 
which  provides  that  whenever  any  writ  or 
other  proceeding  shall  require  the  removal 
of  the  record  of  any  Judgment  to  any  other 
court,  the  clerk  shall  record  the  Judgment 
and  the  proceeding  in  the  action  in  full.  In 
St^n  V.  Ooodenough,  we  retained  the  cause, 
in  order  that  the  actual  entry  of  Judgment 
final  might  be  procured,  and  the  record  then 


brought  up  by  certlorarL  But  In  that  case 
the  return  showed  that,  although  rules  en- 
titling the  defendant  In  error  to  Judgment 
had  been  entered  in  the  minutes,  no  Judg- 
ment had  been  actually  entered. 

The  present  case  differs,  for  here  the  re- 
turn discloses,  not  a  mere  minute  or  memo- 
randum of  the  Judgment  that  is  to  be  entered, 
but  the  very  entry  of  the  Judgment  itself. 
The  order  sustaining  the  defendant's  demur- 
rer is  certified  to  us,  by  the  Supreme  Court 
as  the  record  of  the  Judgment  called  for  by 
our  writ  of  error.  It  may  be  presumed  to 
have  been  entered  in  that  form  In  tlie  Judg- 
ment book.  Of  course  such  an  entry  Is  in- 
formal. The  technical  and  proper  form  of  a 
Judgment,  sustaining  defendant's  demurrer  to 
plaintiff's  declaration,  after  reciting  that  it 
ai^ears  to  the  court  that  the  declaration  and 
the  matters  and  things  therein  contained  are 
not  sufficient  In  law  for  the  plaintiff  to  have 
and  maintain  his  action  thereof  against  the 
defendant,  proceeds  in  substance  as  follows: 
"Therefore  it  is  considered  that  the  plaintiff 
take  nothing  by  his  said  writ,  and  tliat  the  de- 
fmdant  go  thereof  without  day,"  etc  And 
there  follows  a  Judgment  for  costs  in  the  fol- 
lowing form:  "And  it  la  further  considered 
tliat  the  defendant  do  recover  against  the 
plaintiff  [mentioning  the  sum],  for  his  costs 
and  charges  by  him  about  his  defense,  in 
this  behalf  laid  out  and  expended,  by  the 
court  here  adjudged  to  the  defendant  with 
his  assent,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided;  and 
that  the  defendant  have  execution,  thereof," 
etc.    Archbold'B  Append.  299. 

But  the  technical  phrase  "ideo  consld- 
eratum  est"  is  not  necessary  to  constitute 
such  a  Judgment  as  will  support  a  writ  of  er- 
ror. Doe  ez  dem.  Rutherford  v.  Fen,  21  N. 
J.  Law,  700,  702.  Such  a  defect,  being  one  of 
form  merely,  may  be  amended  (if  necessary) 
In  tills  court  Apgar's  Adm'rs  v.  Hiler,  24, 
N.  J.  Law,  808 ;  Del.,  Lack.  &  Western  R.  R. 
Co.  V.  Tofley,  38  N.  J.  Law,  525,  626,  clUng 
Hooper  v.  Lane,  6  H.  of  L.  Cas.  443,  476,  489, 
601,655. 

The  common  Joinder  in  error — "in  nullo 
est  erratum" — amounts  to  an  admission,  by 
defendant  in  error,  that  what  Is  returned  as 
the  record  of  the  judgment  under  review  Is, 
in  truth,  the  record  thereof;  so  that  after 
joinder  in  error  neither  party  can  of  right 
allege  diminution  or  have  a  certiorari.  2 
Tidd,  Prac.  1174;  Oilliland  v.  Rappleyea,  15 
N.  J.  Law,  138,  145.  Indeed  the  common  Join- 
der ordinarily  concludes  with  a  prayer  "that 
the  judgment  aforesaid,  in  manner  aforesaid 
given,  may  in  all  things  be  affirmed."  And 
such  is  the  prayer  of  the  defendant  in  this 
case.  It  Involves  a  clear  inconsistency  to  ad- 
mit the  defendant  in  error  afterwards  to 
move  to  qu&ab.  the  writ  of  error,  on  the 
ground  that  no  judgment  has  been  returned. 

It  Is  true  that  notwithstandhig  the  parties 
may  thus  be  bound  by  their  admiBslons,  the 
court  of  review  la  not  restrained  from  look- 
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Ing  Into  the  record,  and  may  of  its  own  mo- 
tion award  a  certiorari  to  supply  any  defects 
In  the  body  of  the  record  or  In  Its  oatbranch- 
ea.  Such  was  the  course  pursued  by  us  in 
the  case  of  Stein  v.  Goodenough,  above  cited. 
Bat  in  the  present  case  the  judgment  record, 
in  the  form  of  which  it  has  been  made  up  In 
the  Supreme  C!ourt,  and  by  that  court  re- 
turned to  us,  sufficiently  Imports  a  determina- 
tion of  the  merits  raised  by  the  demurrer, 
and  lacks  only  a  precise  ascertainment  of  the 
amount  of  costs.  Of  this  Imperfection  de- 
fendant In  error  makes  no  complaint  If  the 
judgment  Is  to  be  affirmed,  only  defendant  in 
error  will  be  harmed  by  the  omission  of  costs. 
If  the  judgment  is  to  be  reversed,  because 
erroneous  on  the  merits,  the  judgment  for 
costs  will,  of  course,  fall  with  it  A  judg- 
ment in  favor  of  either  party  upon  demurrer 
to  a  declaration  Is  a  final  judgment,  review- 
able on  error.  Hale  v.  Lawrence,  22  N.  J. 
Law,  72,  80.  Upon  the  whole,  therefore,  we 
see  nothing  in  the  exigencies  of  the  present 
case  to  require  that  decision  be  delayed  in 
order  to  enable  the  Supreme  Court  to  perfect 
Its  judgment  record,  and  return  the  perfected 
record  to  us  pursuant  to  a  certiorari.  For 
the  purposes  of  review  we  consider  the  Judg- 
ment, as  returned,  sufficient  la  substance,  and 
will  treat  it  as  if  amended  In  this  court  with 
respect  to  the  mere  matter  of  form. 

We  proceed,  therefore,  to  consider  the  case 
upon  its  merits.  The  plalntiCF's  declaration 
sets  forth  that  the  defendant  was  engaged 
in  the  business  of  putting  up  in  tin  .cans  or 
vessels,  and  vending,  meats  or  ham  for  food 
and  domestic  use,  and  did  put  up  a  certain 
can  of  ham  for  food  and  domestic  use  which 
was  sold  by  the  defendant  to  a  retail  dealer, 
to  l>e  sold  to  customers  and  patrons;  that 
plaintiff  purchased  said  can  of  ham  from 
said  retailer  for  food  and  domestic  use ;  that 
the  defendant  "so  carelessly,  negligently, 
recklessly,  and  improperly  put  up,  in  said  can 
of  ham,  diseased,  unfit,  and  unwholesome 
pork  or  bam,  which  was  deleterious  and  poi- 
sonous to  the  human  body  and  health;  that 
the  plaintiff  after  purchasing  said  can  of 
ham,  and  without  fault  ot  negligence  on  her 
part,  ate  a  piece  of  ham  taken  from  said  can, 
and  in  consequence  thereof  became  poisoned 
and  sldE  with  ptomaine  poison."  Defendant's 
demurrer  raised  certain  formal  objections 
tliat  under  the  old  practice  could  have  been 
raised  only  by  special  demurrer,  and  are  now 
available  only  on  motion  to  strike  out  Van 
Horn  T.  Central  R.  R.  Co.,  88  N.  3.  Law,  133, 
ISO;  Race  v.  Easton  &  Amboy  R.  R.  Co., 
41  N.  J.  Law,  536,  539,  41  Atl.  710;  Minnud  v. 
Phlla.  &  Reading  R.  R.  Co.,  68  N.  J.  Law.  432, 
63  Atl.  220 :  Jackson  v.  Penna.  R.  R.  Co.,  G9 
N.  J.  Law,  79,  54  Atl.  632 ;  Kamuff  v.  Kelch, 
60  N.  J.  Law,  409,  55  Atl.  163.  These  objec- 
tions the  Supreme  Conrt  properly  disregarded. 

The  only  question  properly  raised  by  the 
demurrer.  Is  whether,  upon  the  facts  stated 
in  the  declaration,  and  in  the  absence  of 
scienter,  there  is  a  liability  on  tite  part  of  the 


defendant  The  Supreme  Oonrt  held  tb^e 
was  none ;  and  this,  upon  the  ground  that  at 
common  law,  npon  a  sale  of  food  or  provi- 
sions by  a  manufacturer  to  a  dealer,  there  is 
no  implied  warranty  of  wholesomeness,  and 
that,  assuming  a  different  rule  exists  in  the 
case  of  a  sale  by  such  dealer  to  a  consumer, 
yet  the  consumer.  In  the  absence  of  a  statute, 
cannot  hold  the  manufacturer  or  original 
vandor  to  a  higher  degree  of  duty  ttian  that 
cast  upon  him  by  common  law  with  respect 
to  his  own  vendee.  In  our  opinion,  the  Su- 
preme Court  erred  in  making  the  question  of 
defendant's  liability  turn  npon  the  existence 
or  nonexistence  of  a  warranty.  Whether  a 
warranty  be  express  or  implied,  it  is  a  matter 
of  contract,  rendering  the  maker  liable  in 
case  of  breach,  notwithstanding  he  used  all 
care  to  prevent  a  breach,  but  rendering  him 
liable  in  ordinary  circumstances  only  to  the 
party  with  whom' he  contracted,  or  to  others 
for  whose  benefit  the  contract  was  made. 
Assuming  (without  deciding)  that  there  is  no 
implied  warranty,  on  the  part  of  the  manu- 
facturer of  canned  food,  that  the  goods  shall 
be  wholesome  and  fit  to  be  eaten,  it  by  no 
means  follows  from  this  that  there  Is  no  duty 
resting  upon  the  manufacturer  1»  exercise 
care  tliat  the  contents  of  the  ^ans,  which  It 
puts  upon  the  market  to  be  sold  for  food  and 
domestic  use,  are,  in  fact,  food,  rather  than 
poison. 

In  this  state  we  have  repeatedly  held  that 
where  a  duty  arises  solely  out  of  a  contract 
no  one  can  bring  an  action  for  its  breach  xta- 
less  he  be  a  party  to  the  contract  or  one  for 
whose  benefit  It  Is  made.  Marvin  Safe  Co. 
T.  Ward,  46  N.  J.  I^aw,  19;  Styles  v.  Long 
Co.,  67  N.  3.  Law,  418,  417,  61  AU.  710;  same 
case  at  a  later  stage,  70  N.  J.  Law,  801. 
67  AtL  448;  Conklin  t.  Staats,  70  N.  J.  Law. 
778,  60  Atl.  144.  But  In  these  cases  Ilal>llity 
was  denied  upon  the  ground  that  aside  from 
the  contract,  there  was  no  duty  Incumbent 
npon  the  defendant  In  the  case  In  40  N.  J. 
Law,  10,  Ward  was  subject  to  a  contractual 
obligation  to  build  a  bridge  in  accordance 
with  his  contract,  and  was  under  no  other 
duty.  The  contract  was  subject  to  modifica- 
tion and  waiver  as  between  the  parties.  In 
the  Styles  Case,  as  reported  in  67  N.  J.  Law, 
413,  417.  61  Ati.  710,  it  appeared  that  the 
trial  Judge  bad  submitted  to  the  Jury  the 
contractual  obligation  to  light  the  footbridge, 
arising  out  of  defendant's  agreement  with 
the  board  of  freeholders  as  forming  in  and 
of  Itself  a  sufficient  basis  for  imposing  npon 
the  defendant  the  duty  of  exercising  care 
towards  the  public,  for  breach  of  which  du- 
ty the  plaintiff,  as  one  of  the  public,  could 
maintain  an  action  of  tort;  and  that  the 
stipulations  of  the  contract  were  adopted  as 
the  sole  criterion  for  determining  what  pre- 
cautions were  necessary  to  be  taken  by  the 
defendant  in  order  to  fulfill  the  duty  in  ques- 
tion. It  was  held  by  the  Supreme  Court  that 
this  was  error.  In  the  case.  In  70  N.  J.  Law. 
801,  67  AtL  448;  It  was  held  by  thia  conrt 


Digitized  by 


Google 


N.J,) 


TOMLINSON  V.  ARMOUR  &  00. 


317 


that  the  contractual  obligation  created  no 
liability  toward  the  traveling  public,  and 
that  the  Long  Company  was  not  liable  un- 
der tbe  doctrine  of  invitation,  because  it  was 
the  county  authorities  who  had  invited  the 
public  to  use  the  bridge,  and  not  the  bridge 
builder.  In  Conklln  v.  Staats  tbe  scow  that 
was  damaged  was  berthed  by  the  defendant 
at  a  place  where  there  was  a  submerged  pile, 
upon  which  the  plaintiff's  scow  was  impal- 
ed when  the  tide  fell.  There  was  no  notice 
to  tbe  defendant  of  the  existence  of  the  sub- 
merged pile,  but  because  defendant  had  con- 
tracted with  a  tliird  party  to  remove  all  old 
piles,  it  was  contended  that  it  thereby  came 
under  a  general  duty  to  the  public,  Includ- 
ing the  plaintiff.  This  court  held  that  the 
plaintiff,  not  being  a  party  to  that  contract, 
could  not  maintain  an  action  of  tort  in  re- 
spect to  tbe  breach  of  a  duty  that  arose  sole- 
ly from  its  provisions. 

In  Styles  v.  Long  Co.,  70  N.  J.  Law,  302, 
67  Atl.  448,  Mr.  Justice  Swayze,  speaking  for 
this  court,  cited  some  distinguishable  cases, 
where  the  existence  of  the  contract  creates 
a  situation  that  subjects  the  parties  to  du- 
ties that  are  independent  of  the  obligation  to 
perform  the  contract,  instancing  the  duty  of 
carriers  of  passengers  (Marshall  v.  York,  etc, 
Ry.  Co.,  11  C.  B.  663),  the  duty  of  a  vender 
of  drugs  (Thomas  v.  Winchester,  6  N.  T.  S&7, 
57  Am.  Dec.  455),  the  duty  of  the  vender  of 
a  gun  to  a  person  for  whom  it  was  bought 
(Langrldge  v.  Levy,  2  M.  &  W.  519,  4  M.  & 
W.  337),  the  duty  of  a  person  who  partici- 
pates In  the  management  of  a  highly  dan- 
(terous  agency  (Van  Winkle  v.  American 
Steam  Boiler  Co.,  62  N.  J.  Jjavr,  240,  19  Atl. 
472).  the  duty  of  a  county  clerk  under  the 
statute  in  canceling  a  mortgage  (Appleby  v. 
State,  45  N.  J.  Law,  161),  as  cases  where  the 
duty  was  held  to  be  a  positive  duty.  Inde- 
pendent of  the  contract  although  arising  out 
of  a  state  of  facts  created  by  the  contract. 

Coming,  then,  to  consider  the  facts  of  the 
present  case  as  averred  In  the  declaration, 
and  dealing  with  them,  Irrespective  of  the 
presence  or  absence  of  contractual  obliga- 
tions arlsibg  out  of  the  dealings  between 
manufacturer  and  retailer  and  between  re- 
taller  and  consumer,  the  question  Is  whether 
the  manufacturer  is  under  a  duty  to  him 
•who.  In  the  ordinary  course  of  trade,  becomes 
the  ultimate  consumer  to  exercise  care  that 
the  goods,  which  he  puts  Into  cans  and  sells 
to  retail  dealers,  to  tbe  end  that  such  deal- 
ers may  sell  the  same  to  customers  and  pa- 
trons as  food,  are  wholesome  and  fit  for  food, 
and  not  tainted  with  poison.  Canned  goods 
are,  at  the  present  day,  in  such  common  use 
that  we  may  Judicially  recognize  that  the 
contents  are  sealed  up,  not  open  to  the  in- 
spection or  test,  either  of  the  retailer,  or  of 
the  customer,  until  they  are  opened  for  use; 
and  not  then  susceptible  to  practical  test, 
except  tbe  test  of  eating.  When  the  manu- 
facturer puts  the  goods  upon  the  market  In 
this  form  for  sale  and  consumption,  he,  In 


effect,  represents  to  each  purchaser  that  the 
contents  of  the  can  are  suited  to  the  purpose 
for  which  it  Is  «old,  the  same  as  if  an  ex- 
press representation  to  that  effect  were  im- 
printed upon  a  label.  Under  these  circum- 
stances the  fundamental  condition  upon 
which  the  common-law  doctrine  of  caveat 
emptor  is  based — that  the  buyer  should  "look 
out  for  himself" — Is  conspicuously  absent; 
for  he  has  no  opportunity  to  look  out  for  him- 
self. And  when  he  thu9  buys  and  eats  the 
contents  of  the  package,  relying  upon  the 
assurance  of  the  manufacturer  that  they  are 
fit  to  be  eaten,  it  seems  to  ns  to  result  from 
general  and  fundamental  principles  that  he 
has  a  right  to  insist  that  tbe  manufacturer 
shall  at  least  exercise  care  that  they  are  so 
fit,  and  are  not  unwholesome  and  poisonous. 

Among  the  most  fundamental  of  personal 
rights,  without  which  man  could  not  live 
In  a  state  of  society,  is  the  right  of  personal 
security,  including  tbe  "preservation  of  a 
man's  health  from  such  practices  as  may 
prejudice  or  annoy  it"  (1  Black.  Com.  129, 
134) — a  right  recognized,  needless  to  say,  in 
almost  the  first  words  of  our  written  Con- 
stitution (Const,  art.  1,  par.  1).  To  assert, 
therefore,  that  one  living  in  a  state  of  socie- 
ty, organized,  aa  purs  Is,  according  to  tbe 
principles  of  the  common  law,  need  not  be 
careful  that  his  acts  do  not  endanger  the 
life  or .  impair  the  health  of  his  neighbor 
seems  to  offend  against  the  fundamentals. 
Upon  what  other  fundamoital  principle  does 
the  rule  rest,  that  one  who  uses  a  highway 
must  be  careful  not  to  collide  with  his  neigh- 
bor? Upon  what  other  fundamental  principle 
does  the  law  of  libel  and  slander  rest?  Or 
the  rule,  recently  laid  down  by  this  court 
in  Brennan  v.  United  Hatters,  7S  K.  J.  Law, 
729,  744,  65  Atl.  165,  9  L.  R.  A.  (N.  B.)  264, 
118  Am.  St  Rep.  727,  that  any  act  Is  wrong- 
ful which,  in  the  ordinary  course,  will  in- 
fringe upon  the  rights  of  another  to  his  dam- 
age, except  It  be  done  In  the  exercise  of  an 
equal  or  superior  right? 

In  Langi-ldge  v.  Levy,  2  M.  &  W.  619,  4 
M.  &  W.  3S7,  plalnttfTs  father  bargabied 
with  defendant  to  buy  of  him  a  gun,  for  the 
use  of  himself  and  sons,  and  the  defendant, 
by  falsely  and  fraudulently  warranting  the 
gun  to  have  been  made  by  N.,  and  to  be  a 
good,  safe,  and  secure  gun,  sold  the  gun  to 
plalntlfTs  father,  and  the  plaintiff,  knowing 
and  confiding  in  the  warranty,  used  the  gun, 
wbtch  In  his  hands,  by  reason  of  Its  weak, 
dangerous,  and  insufficient  construction  and 
materials,  burst,  whereby  plaintiff  was  in- 
jured. Held,  by  the  Courts  of  BStchequer 
and  of  Exchequer  Chamber,  that  the  action 
was  maintainable,  on  tbe  ground  "that,  as 
there  is  fraud  and  damage,  tbe  result  of 
that  fraud,  not  from  an  act  remote  and  con- 
sequential, but  one  contemplated  by  tbe  de- 
fendant at  tbe  time  as  one  of  Its  results, 
tbe  party  guilty  of  the  fraud  is  responsible 
to  the  party  injured."  This  case  of  itself  is, 
of  course,  not  an  authority  closely  In  point 
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with  tbe  case  before  us,  for  here  there  Is 
no  averment  of  fraud,  but  only  of  negligence. 
Bat  In  George  v.  Sklvlngton,  L.  B.  6  E^xch. 
1,  where  tbe  declaration  alleged  that  the 
defendant  carried  on  tbe  business  of  a  chem- 
ist, and  in  the  course  of  his  business  pro- 
fessed to  sell  a  chemical  'compound,  made 
of  Ingredients  known  only  to  blm,  and  by 
him  represented  to  be  fit  to  be  used  for  a  hair 
wash,  and  the  plalntiS  J.  O.  thereupon 
bought  of  tbe  defendant  a  bottle  of  this  hair 
wash,  to  be  used  by  bis  wife,  the  plaintiff 
E.  G.,  as  tbe  defendant  then  knew,  and  aver- 
red that  the  defendant  bad  negligently  and 
unskillfully  prepared  the  hair  wash,  so  that 
by  reason  thereof  it  was  imflt  to  be  used 
for  washing  the  hair,  whereby  the  female 
plaintiff,  who  used  it  for  that  purpose,  was 
Injured,  It  was  held  by  the  Court  of  Ex- 
chequer on  demurcer  that  a  good  cause  of 
action  was  disclosed.  This  decision  was  baa- 
ed upon  the  a'uthorlly  of  Langrldge  y.  Levy, 
It  being  held  that  tbe  duty  was  of  a  similar 
character;  one  of  the  barons  saying:  "Sub- 
stitute the  word  'negligence'  for  'fraud,'  and 
tbe  analogy  between  Langrldge  v.  Levy  and 
this  case  is  complete."  Longmeld  v.  Holli- 
day,  6  Exch.  761,  was  distinguished,  but 
upon  grounds  that  are  not  very  satisfactory. 
In  the  latter  case  it  was  held  that  a  trades- 
man, who  contracts  with  an  individual  for 
tbe  sale  to  him  of  an  article  to  be  used  (In 
this  Instance  a  lamp)  for  a  particular  pur- 
pose by  a  third  party,  is  not,  in  the  absence 
of  fraud,  liable  for  Injury  caused  to  such 
person  by  some  defect  in  tbe  construction  of 
tbe  article.  In  this  case  the  declaration 
averred  that  there  was  a  fraudulent  repre- 
sentation that  the  lamp  was  safe;  but  of  this 
there  was  no  proof  at  the  trial.  There  was 
no  averment,  In  tbe  declaration,  of  negligence 
on  the  part  of  tbe  defendant  in  tbe  manu- 
facture of  the  lamp.  Tbe  decision  may  per- 
haps be  sustained  upon  this  ground. 

The  leading  American  case  is  Thomas  v. 
Winchester  (1852)  6  N.  T.  397,  57  Am,  Dec. 
455.  This  is  a  well-considered  case,  and 
bolds  that  a  dealer  In  drugs  and  medicines, 
who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  and  sends  it  so  labeled 
Into  market,  is  liable  to  all  persons  who, 
without  fault  on  their  part,  are  Injured  by 
using  It  as  such  medicine  In  consequence  of 
the  false  label;  that  such  llablUI^  arises, 
not  out  of  any  contract  or  privity  between 
the  dealer  and  the  person  injured,  but  out  of 
the  duty  which  the  law  Imposes  upon  the  for- 
mer to  avoid  acts  in  their  nature  dangerous 
to  the  lives  of  others.  This  decision  has  been 
cited  with  approval  by  our  Supreme  Court 
as  a  typical  Instance*  of  the  duty  Imposed, 
on  public  grounds,  upon  any  person  who 
undertakes  tbe  performance  of  an  act  which. 
If  not  done  with  care  and  skill,  will  be  danger- 
ous to  tbe  persons  or  lives  of  others;  the 
duty  being  to  exercise  such  care  and  skill. 
Van  Winkle  v.  American  Steam  Boiler  Com- 
pany, 52  N.  J.  Law,  240,  247,  19  AtL  472. 


And  this  court  has  already  approved  Thomas 
V.  Winchester  to  the  extent  that  It  held  tbe 
chain  of  causation  was  not  broken  by  the 
innocent  acts  of  the  intervening  parties  who. 
In  reliance  upon  tbe  label,  bought  and  sold 
tbe  poison  until  it  came  to  her  who  finally 
used  it  as  a  machine.  Del.,  Lac^.  &  Western 
B.  B.  Co.  V.  Salmon,  39  N.  J.  Law,  299,  310, 
23  Am.  Bep.  214.  The  doctrine  of  Thomas 
V.  Winchester  has  been  recognized  and  ap- 
proved in  Massachusetts.  See  Norton  t. 
Sewall,  106  Mass.  143,  144,  8  Am.  Bep.  298. 
And  in  Bishop  v.  Weber  (1885)  139  Mass. 
411,  1  N.  E.  154,  52  Am.  Bep.  715,  an  action 
of  tort  was  sustained  against  a  caterer  for 
Improperly  and  negligently  furnishing  un- 
wholesome and  poisonous  food.  Allen,  J., 
said:  "This  liability  does  not  rest  so  much 
upon  an  implied  contract  as  upon  a  violated 
or  neglected  duty  voluntarily  assumed.  In- 
deed, where  the  guests  are  entertained  with- 
out pay,  it  would  be  bard  to  establish  an 
Implied  contract  with  each  Individual.  The 
duty,  however,  arises  from  the  relation  of 
the  caterer  to  tbe  guests.  The  latter  have 
a  right  to  assume  that  he  will  furnish  for 
their  consumption  provisions  which  are  not 
unwholesome  and  injurious  through  any  neg- 
lect on  bis  part  Tbe  furnishing  of  provi- 
sions which  endanger  human  life  or  health 
stands  upon  the  same  ground  as  tbe  admin- 
istering of  improper  medicines,  from  which 
a  liability  springs  irrespective  of  any  question 
of  privl^  of  contract  between  the  parties." 

In  Blood .  Balm  Co.  v.  Cooper  (1889)  83 
Oa.  457,  10  S.  m  118,  6  L.  R.  A.  612,  20  Am. 
St.  Rep.  324,  it  was  held,  upon  the  authwlty 
of  Thomas  v.  Winchester,  that  the  proprietor 
of  a  patent  medicine,  who  puts  upon  the 
bottle  containing  It  a  prescription  that  It  is 
to  be  taken  In  certain  quantities,  and  sells 
it  to  a  druggist  for  resale  to  any  who  may 
wish  it,  is  liable  for  any  injury  sustained, 
on  account  of  its  poisonous  effect,  by  one 
who  buys  it  of  the  druggist,  and  uses  it  ac- 
cording to  the  prescription.  The  court  said: 
"The  liability  of  the  plaintiff  in  error  to  the 
person  injured  arises,  not  by  contract,  but 
for  a  wrong  committed  by  the  proprietor  In 
the  prescription  and  direction  as  to  the  dose 
that  should  be  taken.  °  We  can  see  no  differ- 
ence, whether  the  medicine  was  directly  sold 
to  the  defendant  In  error  by  the  proprietor, 
or  by  an  intermediate  par^,  to  whom  the 
proprietor  had  sold  it  In  the  first  instance 
for  the  purpose  of  being  sold  again.  It  was 
put  upon  the  market  by  the  proprietor,  not 
alone  for  the  use  of  druggists  to  whom  they 
might  sell  It,  but  to  be  used  by  the  public 
in  general,  who  might  need  the  same  for  the 
cure  of  certain  diseases,  for  which  the  pro- 
prietor set  forth  in  his  label  tbe  same  was 
adapted.  This  was  the  same  thing  as  if  the 
proprietor  himself  had  sold  this  .medicine  to 
the  defendant  in  error,  with  his  instructions 
and  directions  as  to  how  the  same  should 
be  taken." 

A  recent  Minnesota  case,  Schubert  t.  J.  R. 
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Clark  Co.  (1892)  49  Minn.  331,  51  N.  W.  1103, 
15  L.  R.  A.  818,  32  Am.  St.  Rep.  659,  perhaps 
extends  the  doctrine  of  Thomas  y.  Winches- 
ter further  than  we  need  to  go  In  the  present 
case.  There  one  Phelps  had  ordered  a  new 
Btepladder  from  a  retail  merchant,  for  the 
use  of  the  plaintiff,  who  was  a  house  painter 
in  the  employ  of  Phelps.  The  merchant,  not 
having  such  a  ladder  In  bis  stock,  ordered 
the  defendant  corporation  to  deliver  such  a 
ladder  to  the  plaintiff  for  his  use.  Pursuant 
to  this  order  defendant  delivered  a  ladder  to 
the  plaintiff,  which  was  made  of  poor,  cross- 
grained,  and  decayed  lumber,  but  was  bo 
painted  that  neither  the  plaintiff  nor  his  em- 
ployer nor  the  merchant  could  discover  the 
defects.  Plaintiff,  supposing  the  ladder  to 
have  been  made  of  good  material,  proceeded 
to  use  It  In  the  performance  of  his  work, 
when  it  broke  under  his  weight,  and  he  was 
thereby  injured.    The  liability  was  sustained. 

Craft  V.  Parker  Webb  &  Co.  (1893)  96  Mich. 
245,  55  N.  W.  812,  21  L.  R.  A.  139,  is  a  case 
more  closely  In  point,  and  is,  we  deem,  a  re- 
liable authority. 

In  Huset  V.  J.  I.  Case  Threshing  Mach.  Co. 
(1903)  120  red.  865,  67  C.  0.  A.  237,  61  L.  R. 
A.  303,  the  precise  question  was  this:  "Is  a 
manufacturer  or  vender  of  an  article  or  ma- 
chine which  he  knows,  when  he  sells  it,  to  be 
imminently  dangerous,  by  reason  of  a  con- 
cealed defect  therein,  to  the  life  and  limbs 
of  any  one  who  shall  use  It  for  the  purpose 
for  which  it  was  made  and  Intended,  liable 
to  a  stranger  to  the  contract  of  sale,  for  an 
Injury  which  he  sustains  from  the  concealed 
defect  while  he  Is  lawfully  applying  the  arti- 
cle or  machine  to  its  Intended  use?"  San- 
borne,  J.,  in  the  course  of  a  somewhat  elabo- 
rate opinion,  approves  arguendo  the  doctrine 
of  Thomas  v.  Winchester,  Bishop  v.  Weber, 
and  other  cases  of  that  character. 

In  Salmon  v.  Ubby  (1905)  219  HI.  421,  76 
N.  B.  573,  the  declaration  alleged.  In  sub- 
stance, that  the  defendant  prepared,  put  up 
In  a  package,  and  sold  to  the  trade,  certain 
mlnce-meat,  which,  In  the  due  course  of  busi- 
ness, passed  through  the  hands  of  a  wholesale 
dealer,  a  retail  dealer,  and  finally  was  made 
Into  a  pie,  of  which  plalntlfTs  testator  ate; 
that  the  defendant  negligently  and  Improper- 
ly prepared  and  manufactured  the  mince- 
meat in  question;  that  as  a  result  the  same 
became  unfit  for  food,  and  poisonous  and  de- 
structive to  human  life  when  used  as  food; 
and  that  plaintiff's  testator,  lawfully  partak- 
ing of  the  same,  was  poisoned,  and  lost  his  life 
In  consequence  thereof.  There  was  no  aver- 
ment of  a  scienter,  the  declaration  counting 
upon  the  negligence  alone.  The  Supreme 
Court  of  Illinois  held  that  this  set  forth  a 
good  cause  of  action,  under  a  statute  permit- 
ting a  recovery  for  the  death  of  a  person 
caused  by  the  wrongful  act  or  omission  of 
another. 

tJpon  both  reason  and  authority  we  are 
clearly  of  the  opinion  that  the  declaration 
before  us  sets  up  a  good  cause  of  action.    Th6 


fact  that  the  defendant  was  the  manufactur- 
er, presumably  having  knowledge,  or  oppor- 
tunity for  knowledge,  of  the  contents  of  the 
cans  and  of  the  process  of  manufacture ;  that 
it  put  the  goods  upon  the  market  for  sale  by 
dealers  to  consiuuers,  under  circumstances 
such  that  neither  dealer  nor  consumer  bad 
opportunity  for  knowledge  of  the  contents; 
the  fact  that  the  goods  were  thus  manufac- 
tured and  marketed  under  circumstances  that 
Imported  a  representation  to  intending  pur- 
chasers that  they  were  fit  for  food  and  bene- 
ficial to  the  human  body ;  that  In  the  ordi- 
nary course  of  business  there  was  a  proba- 
bility (it  being.  Indeed,  the  very  purpose  of 
the  defendant)  that  the  goods  should  be  pur- 
chased, and  used  by  parties  purchasing.  In 
reliance  upon  the  representation;  and  that 
the  defendant  negligently  prepared  the  food 
so  that  It  was  imwbolesome  and  unfit  to  be 
eaten,  and  polsonons  to  the  human  body, 
whereby  the  plaintiff  was  Injured — make  a 
case  that  renders  the  defendant  liable  for  the 
damages  sustained  by  the  plaintiff  thereby. 
Iiot  the  Judgment  be  reversed,  and  the  rec- 
ord be  remitted  to  the  Supreme  Court,  to  the 
end  that  the  defendant  may  apply  there  for 
leave  to  withdraw  Its  demurrer  and  plead  to 
the  merits.  See  Hale  v.  Lawrence,  22  N.  J. 
Law,  72,  82.      - 

(74  N.  J.  B.  42i) 

BUTLE3R  T.  COMMONWEALTH  TOBAC- 
CO CO. 

(Court  Of  Errors  and  Appeals  of  New  Jersey. 
June  16,   1908.) 

1.  CoBPOBATiows— Insolvency  and  Rkceiv- 
ebs  —  pbesentation  ahd  axlowakcs  ov 
Claikb. 

In  the  case  of  the  State  Bank  v.  Receivers 
of  Bank  of  New  Brunswick,  3  N.  J.  Eq.  266, 
decided  in  1835,  it  was  held  that  the  act  to 
prevent  frauds  by  incorporated  companies"  (P. 
L.  1829,  p.  58)  was  essentially  a  bankrupt  act; 
and  it  was  further  held  that  a  creditor  holding 
collateral  security  of  an  insolvent  corporation 
must  apply  his  securities  to  the  payment  of  his 
debt,  and  prove  only  for  the  balance.  The  es- 
sential bankrupt  features  of  this  act  and  its 
re-enacted  provisions  have  since  been  repeatedly 
recognized  Dy  our  Court  of  Chancery,  and  once 
by  our  Supreme  Court.  The  practice  in  dis- 
tributiner  the  assets  of  an  insolvent  corporation 
under  this  act  has  been  In  conformity  with  the 
rule  in  bankruptcy,  including  the  rule  respect- 
ing the  rights  of  creditors  holding  collaterals  ot 
the  insolvent  corporation. 

2.  Saue. 

Held,  that  the  rule  thus  adopted  seems  quite 
as,  if  not  more,  equitable  than  the  rule  which 
I>ermits  a  creditor  to  prove  for  his  whole  debt 
and  retain  his  collaterals;  but  without  consid- 
ering and  deciding  upon  the  relative  merits  of 
the  two  systems. 

3.  Saue. 

Held,  that  because  this  ml«  in  bankruptcy 
has  prevailed,  with  judicial  recognition,  for  over 
70  years,  it  shonld  be  retained. 
(Syllabns  by  the  CJonrt) 

Appeal  from  Court  of  Chancery. 

Proceedings  for  the  winding  np  of  the  af- 
fairs of  the  Commonwealth  Tobacco  Com- 
pany, an  insolvent  corporation.    A  receiver 
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was  appointed,  and  from  a  decree  of  the 
Court  of  Chancery,  advised  by  the  Vice  Cbau- 
cellor,  respecting  the  claim  of  the  Consoli- 
dated National  Bank  of  New  York,  an  appeal 
was  taken.    Reversed. 

Otto  T.  Hess  and  Robert  H.  McCarter,  for 
appellant  Jerome  Taylor.  M.  T.  Roeenl>erg 
and  Royall  Victor,  for  appellee  Consolidated 
National  Bank. 

REED,  3.  The  Commonwealth  Tobacco 
Company  was  decreed  to  be  insolvent  bnd  a 
receiver  appointed  by  the  Court  of  Chancery 
on  October  17,  19(H.  Among  the  claims  pre- 
sented to  the  receiver  was  that  of  the  Con- 
solidated National  Bank  of  New  Tork.  This 
banik  claimed  for  the  full  amount  of  its  In- 
debtedness, amounting  to  |54,440,  as  such 
indebtedness  appeared  at  the  date  of  the  in- 
solvency of  the  tobacco  company.  It  appear- 
ed in  the  case  that  the  bank  held  as  collateral 
security  for  the  payment  of  this  debt  ware- 
house receipts  for  tobacco  in  storage.  Those 
receipts  were  pledged  to  the  bank  by  the  debt- 
or, the  tobacco  company.  The  learned  Vice 
Chancellor  held  that.  In  view  of  the  rule 
in  the  federal  courts,  and  In  view  of  the 
weight  of  authority  in  the  state  courts,  and 
for  the  purpose  of  establishing,  as  he  thought, 
a  harmonious  doctrine  in  the  administration 
of  the  assets  of  an  insolvent  In  the  state  and 
federal  courts,  a  rule  should  be  adopted 
which  permitted  the  creditor  to  prove  for 
his  entire  debt  as  It  existed  when  Insolvency 
was  declared,  and  that  the  creditor  should 
receive  dividends  thereon  without  regard  to 
the  amount  of  collaterals  held  by  blm  to  se- 
cure such  debt  The  doctrine  thus  adopted 
was  styled  in  the  opinion^  and  In  the  argu- 
ments of  counsel,  the  equity  rule,  as  distin- 
guishing It  from  the  opposite  rule,  which  was 
styled  the  bankruptcy  rule.  It  may  be  con- 
ceded that.  In  Instances  other  than  strict 
bankruptcy  proceedings,  the  equity  rule  for 
the  administration  of  the  assets  of  an  Insol- 
vent is  supported  by  the  weight  of  authority 
in  the  state  courts.  It  may  also  be  conceded 
that  the  same  rule  has  received  the  recogni- 
tion of  the  federal  Supreme  Court  in  the  case 
•f  Merrill  v.  National  Bank  of  Jacksonville, 
173  U.  S.  131,  19  Snp,  Ct  360,  43  L.  Ed.  640. 
This  case  holds  that  the  bankruptcy  doctrine 
which  requires  the  holder  of  collateral  secur- 
ities to  exhaust  them  and  credit  the  proceeds 
upon  his  claim,  or  else  requires  him  to  sur- 
render tliem  before  be  can  prove  for  bis  en- 
tire claim,  is  not  in  terms  recognized  by  the 
United  States  statute  respecting  insolvent 
national  banks,  nor  in  the  provision  in  that 
statute  for  a  ratable  dividend  on  the  claims 
proved  and  adjusted.  A  majority  of  the. 
court — a  majority  of  one — concluded  that  the 
language  of  the  national  banking  act  did  not 
require  the  application  of  the  rule  In -bank- 
ruptcy proceedings,  and  adopted  the  opposite 
rule  as  the  more  equitable.  The  comparative 
merits  of  the  two  rules  and  the  trend  of 
authorities  are  exhaustively  discussed  in  the  i 


opinion  of  Mr.  Chief  Justice  Fuller  writing 
for  the  majority,  and  in  the  opinions  of  Mr. 
Justice  White  and  Mr.  Justice  Gray  writing 
for  the  minority.  A  careful  perusal  of  these 
opinions  leaves  upon  the  mind  the  Impression 
that  the  argument  is  with  the  four  dissent- 
ing Judges,  and  the  impression  that  equality 
in  the  distribution  is  better  preserved  by  the 
bankruptcy  rule  than  by  the  so-called  chan- 
cery method.  One  illustration  of  Mr.  Justice 
White  forcibly  presents  a  result  which  may 
spring  from  the  application  of  the  chancery 
rule:  "A.  loans  to  a  bank  $5,000  without  tak- 
ing security :  B.  loans  to  the  bank  the  same 
amount  without  taking  security:  B.  makes 
a  further  loan  of  $5,000,  and  takes  $5,000 
worth  of  collaterals  as  security.  The  bank 
becomes  insolvent  and  pays  50  per  cent  div- 
idend. A.  gets  $2,500  for  his  $5,000,  while 
B.  gets  $5,000  In  dividends  upon  the  $10,000 
and  $5,000  from  his  collaterals.  B.  gets  bis 
whole  debt  although,  like  A.  he  had  no  se- 
curity for  $5,000  of  it"  But  whatever  may 
be  thought  of  the  comparative  merits  of 
the  two  doctrines.  It  is  quite  clear  that  it 
cannot  be  said  that  the  rule  adopted  in  bank- 
rupt proceedings  is  clearly  and  conspicuously 
inequitable.  It  is  the  rule  which  has  always 
obtained  in  the  winding  up  of  Insolvent  es- 
tates by  purely  bankrupt  proceedings.  It 
was  a  feature  of  the  proceedings  In  the  bank- 
rupt acts  of  Great  Britain  as  well  as  the 
bankrupt  acts  of  the  United  States.  It  con- 
trols In  the  distribution  of  assets  under  Bankr. 
Act  July  1,  1898,  c.  641,  {§  57e,  57h,  30  Stat 
560  (U.  S.  Comp.  St  1901,  p.  3443).  In  tbe 
case  of  an  Insolvent  corporation  in  this  state 
where  the  assets  are  distributed  in  the 
United  States  District  Court  the  creditor 
holding  collaterals  has  to  deliver  up  his  se- 
curity as  a  condition  precedent  to  proving 
his  whole  claim,  or  else  he  must  apply  the 
value  of  his  security  to  his  claim,  and  prove 
for  the  balance.  If  the  chancery  rule  is 
adopted  in  this  case,  it  will  follow  that  it 
the  same  corporation  should  be/ wound  up 
in  tbe  Court  of  Chancery,  tbe  -same  creditor 
could  prove  for  his  wbole  claim,  and  retain 
his  securities  or  enough  of  them  to  make 
him  whole.  So  far  as  tbe  notion  of  promot- 
ing uniformity  of  rule  should  be  allowed  to 
control,  its  influence  would  be  In  favor  of 
the  preservation  of  the  rule  in  bankruptcy. 
But  with  a  nice  balancing  of  the  merits  of 
tile  two  doctrines,  there  appears  one  consid- 
eration which  is  controlling  In  this  case. 
That  consideration  is  that  for  nearly  three- 
quarters  of  a  century  the  act  under  which 
this  insolvent  corporation  was  being  wound 
up  has  been  regarded  by  the  courts  of  this 
state  as  essentially  a  bankrupt  statute,  and 
a  bankrupt  rule  of  administration  has  been 
applied  in  the  distribution  of  tbe  assets  of 
such  corporations. 

In  1885  in  the  case  of  State  Bank!  t.  B«- 
ceivers  of  Bank  of  New  Brunswick,  8  N.  J. 
Eq.  266,  a  receiver  of  an  insolvent  cori>ora- 
tion  was  appointed  under  "an  act  to  prevent 
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frauds  by  incorporated  companies,"  passed 
to  1829  (P.  L.  p.  68),  the  act  -which  by  re-en- 
actment is  the  same  as  that  under  which  the 
present  proceedings  were  taken.  The  insol- 
vent corporation  had  a  claim  against  the 
State  Bank,  and  the  latter  held  an  Independ- 
ent claim  against  the  insolvent  corporation. 
The  State  Bank  also  held  a  $1,000  draft  as  col- 
lateral security  for  its  claim  against  the  In- 
solvent bank.  Ohancellor  Vroom  was  called 
upon  to  deal  with  two  questions:  First, 
whether  tbere  existed  a  right  to  set  off  the 
independent  claims;  and,  second,  whether 
the  State  Bank  of  New  Brunswick  was  bound 
to  apply  to  its  debt  the  value  of  its  collat- 
erals and  prove  only  for  the  balance,  or  was 
entitled  to  prove  for  the  whole  amount  of  its 
claim  regardless  of  its  collateral'  security. 
The  Chancellor,  Vroom,  held  that,  while  the 
independent  debts  could  not  be  set  off  under 
oar  statute  to  enable  mutual  dealers  to  dls-. 
count,  yet  they  could  be  set  off  under  the 
act  of  1829,  because  that  act  partook  large- 
ly of  the  character  of  a  bankrupt  act,  and, 
under  the  bankrupt  system,  the  set-off  was 
permissible.  The  Chancellor  also  held  that 
the  draft  should  be  appropriated  to  the  pay- 
ment of  so  much  of  the  debt  due  to  the  State 
Bank  of  'New  Brunswick  as  it  would  liqui- 
date, and  dividends  should  be  paid  on  the 
balance. 

In  1852  the  question  of  a  set-off  arose  in 
the  case  of  Receivers  t.  Paterson  Gkislight 
Co.,  23  N.  J.  Law,  2S3.  This  was  an  action 
by  a  receiver  against  the  gaslight'  company, 
a  debtor  of  an  insolvent  corporation,  but  a 
debtor  which  held  a  claim  against  the  insol- 
vent corporation.  The  question  was  wheth- 
er in  that  action  at  law  the  defendant  could 
eet  off  its  claim  against  that  of  the  receiver; 
and  it  was  held  that  it  could.  Chief  Justice 
Green  In  delivering  the  opinion  of  the  Su- 
preme Court  remarked:  "The  act  to  prevent 
frauds  by  incorporated  companies,  so  far  as  it 
relates  to  the  estate  of  Insolvent  corpora- 
tion, is  in  all  its  essential  elements  a  bank- 
rupt law.  It  leaves  the  creditor,  indeed,  the 
naked  remedy  of  proceeding  to  Judgment 
.against  the  corporation  stripped  at  once  of 
its  property  and  the  right  of  exercising  Its 
franchises;  and  thus  avoids  the  constitution- 
al objection  of  interfering  with  the  obliga- 
tion of  contracts.  But,  like  a  bankrupt  law, 
It  Tests  the  whole  property  of  the  corpora- 
tion by  operation  at  law  in  the  hands  of  as- 
signees to  be  distributed  among  the  creditors 
npon  principles  of  Justice  and  equity."  In 
1854  in  the  case  of  Van  'Wagenen  et  aU  Bie- 
celvers  for  the  People's  Savings  Bank  of  Pat- 
erson, V.  Paterson  Savings  Bank  et  al.,  10  N. 
J.  Ek].  13,  a  question  was  presented  to  Chan- 
cellor 'Williamson  respecting  the  effect  of 
certain  preferences  made  by  the  pfBcers  of 
the  insolvent  bank  just  l>efore  It  closed  its 
doors  for  business.  In  distinguishing  be- 
tween those  preferences  acquired  by  diligent 
creditors  and  those  preferences  voluntarily 
proffered  by  the  officers  of  the  bank,  the 
70  A.— 21 


Chancellor  said:  "The  object  of  the  act  to 
prevent  frauds  by  Incorporated  companies 
is  to  secure  all  the  creditors  of  such  institu- 
tions an  equal  distribution  of  Its  assets.  This 
is  the  primary  object  of  the  statute.  Any 
act  done  with  the  view,  and  for  the  purpose 
of  defeating  this  object,  is  a  fraud  upon  the 
act,  and  illegal.  The  primary  object  of  this 
act  being  the  same  as  that  of  the  bankrupt 
laws,  in  giving  a  construction  to  it,  we  may 
properly  examine  those  general  principles 
which  have  been  established  by  the  courts 
in  reference  to  transactiona  under  those  laws. 
And  I  may  remark  here  that  our  courts  have 
always  recognized  the  object  and  provisions 
of  the  act  in  question  and  of  the  bankrupt 
laws  to  be  essentially  the  same."  The  Chan- 
cellor then  proceeded  to  apply  the  doctrines 
of  the  bankrupt*  courts  in  the  solntion  of  the 
question  then  before  him.  In  Spader  v.  Mur- 
al Decorating  Mfg.  Co.,  47  N.  J.  Bq.  18,  20 
AtL  378.  Chancellor  McGiU  said:  "The  re' 
celver  is  not  at  liberty  to  recognize  any  lia- 
bility or  to  make 'any  payment  which  is  not 
approved  by  the  statute.  Such  is  the  view 
taken  out  of  proceedings  under  the  national 
bankrupt  act,  and  It  can  hardly  be  question- 
ed that  the  proceedings  now  considered  par- 
take of  the  same  character."  In  Frost  ▼. 
Bamert,  56  N.  J.  Eq.  290,  Vice  Chanceltor 
Stevens,  in  passing  upon  the  validity  of  a 
mortgage  given  by  the  corporation  after  it 
became  Insolvent,  said  that  "the  act  of  1829 
which  bad.  become  by  re-enactment  section 
63  et  seq.  of  the  corporation  act  had  received 
a  settled  construction — that  It  ttad  been  re- 
peatedly held  to  be  in  its  essential  element 
a  bankrupt  act" 

So  It  appears  that  in  the  decisions  of  ques- 
tions arising  in  the  administration,  of  the  as- 
sets of  involvent  corporations  the  courts  of 
this  state,  since  the  earliest  case,  have  uni- 
formly regarded  our  statute  as  essentially 
a  bankrupt  act,  and  applied  the  doctrines 
which  have  controlled  in  bankruptcy'  pro- 
ceedings. The  practice  of  applying  collat- 
eral securities  to  the  liquidation  of  a  debt 
against  an  insolvent  corporation,  and  of  prov- 
ing only  for  the  balance,  has  been  uniform 
for  over  70  years,. and  hundreds  of  insolvent 
corporations  have  been  wound  up  and  their 
assets  distributed  in  conformity  with  this 
rule.  Indeed,  the  influence  of  the  doctrine 
laid  down  by  Chancellor  Vroom  in  1835  has 
been  much  broader,  for  it  seems  to  have  con- 
trolled In  the  administration  of  insolvent 
estates  in  every  form.  Chief  Justice  Green, 
in  writing  the  opinion  of  this  court  In  the 
case  of  Bell  v.  Fleming,  12  N.  J.  ^0^91, 
which  case  Involved  the  rights  of  a  creditor 
of  a  person  who  had  made  a  general  assign: 
ment,  expressed  the  broad  view  that  it  was 
well  settled  that  such  a  creditor  was  entitled 
to  have  a  mortgage  due  first  satisfied  out  of 
the  proceeds  of  the  sale  of  the  mortgaged 
premises,  and,  if  that  proved  insufficient,' he 
was  entitled  to  go  in  as  general  creditor  for 
a  dividend  upon  the  balance.     Other  cases 
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recogiilziiig  the  same  general  rule  a):e  cited 
)n  WhUtaker  t.  Amwell  National  Bank,  7 
Dick.  400-418,  29  AU.  203.  It  Is  unnecessary, 
ho-wcTer,  In  this  case,  to  consid^  the  general 
application  of  the  bankrupt  rule  to  all  cases 
of  Insolvency.  It  Is  sufBclent  to  say  that  the 
bankrupt  character  o(  our  statute  concern- 
ing tpsolvent  corporations  recognized  so  long 
vindicates  the  rule  adopted  in  the  earliest 
case  and  followed  ever  since.  .EJven  if  it 
should  be  conceded  that  the  rule  adopted  in 
the  court  below  Is  possibly  a  more  equita- 
ble rule  than  that  which  has  formerly  ob- 
tained, nevertheless,  more  Injury  would  re- 
sult to- the  jurisprudence  of  the  state  by  un- 
settling a  practice  which  has  prevailed  for 
nearly  three-quarters  of  a  century  practical- 
ly unchallenged  than  by  adhering  to  the  rule 
which  bas  hitherto  been  regarded  as  satis- 
factory and  equitable. 

We  are  constrained  to  the  conclusion  that 
the  order  of  the  Court  of  Chancery  /should 
be  reversed. 


(76  N.  J.  1*  864) 

ATLANTIC  CITY  v.  HEMSLBI. 
(Supreme  Court,  of  New  Jersey.    July  14,  1G08.) 
INNREEPEBS— License  Tax. 

Under  subdivision  27,  §  14.  of  the  city  char- 
ter of  Atlantic  City  (P.  L.  1902,  p.  293),  tlie 
cits  council  of  the  city  ba.s  no  power  to  pass  an 
ordinance  imposinr  a  sleepinf;  room  license  tax 
upon  a  hotel  that  is  licensed  by  the  city  council 
of  the  city  as  an  inn  and  tavern  and  to  sell  in- 
toxicating liquors  and  is  so  conducted.  ' 
'  Oarrison,  J.,  dissenting. 
(Syllabus  by  the  Conrt.> 

Certiorari  to  Recorder  of  Atlantic  (Sty. 

Frederick  Hemsley  was  convicted  of  violat- 
ing an  ordinance  of  the  city  of  Atlantic  City, 
and  brings  certiorari.     Conviction  set  aside. 

Argued  February  term,  1908,  before  GAR- 
RISON,   SWAYZE,   and  TRENCHARD,   JJ. 

John  B.  Slack  and  Gilbert  Collins,  tor  pros- 
ecutor.   Harry  Wootton,  for  defendant.   , 

TRENCHARD,  J.  The  prosecutor  of  this 
writ  of  certiorari  was  convicted  before  the 
recorder  of  the  city  of  Atlantic  City  of  "con- 
ducting the  business  of  boarding  house  and 
hotel"  without  a  license  therefor,  In  viola- 
tion of  an  ordinance  of  the  city  of  Atlantic 
City  entitled  "An  ordinance  governing,  regu- 
lating and  fixing  fees  of  mercantile  licenses 
In  Atlantic  City,  N.  J.,  and  regulating  the 
business  licensed,"   approved  May   11,   1904. 

It  Is  contended  that  the  business  conducted 
by  the  prosecutor  was  not  forbidden  by  an 
ordinance  lawfully  enacted.  The  ordinance 
In  question  provides  as  follows:  "Section  1. 
Be  it  ordained  by  the  city  council  of  Atlantic 
City,  that  on  and  after  June  1,  1904,  the  fees 
to  be  paid  annually  to  Atlantic  City  for  a 
license  to  conduct  the  different  kinds  of  busi- 
ness herein  mentioned  within  the  limits  of 
Atlantic  City  shall  be  as  follows:  Boarding 
houses,  cottages  and  hotels,  for  each  sleeping 
room,  $.50."    The  ordinance  further  provides 


that  It  shall  be  unlawful  to  conduct  any  busi- 
ness required  to  be  licensed  without  a  license 
therefor,  and  a  penalty  for  its  violation.  A 
city,  when  authorized  by  Its  charter  or  by  the 
general  Incorporation  laws  of  the  state,  may 
impose  licenses  and  business  taxes  upon  nat- 
ural persons  or  corporations.  This  power, 
however.  Is  not  Inherent  in  municipal  corpo- 
rations, and  It  will  never  be  held  to  exist  un- 
less conferred  In  express  terms  or  by  neces- 
sary Implication.  21  Amer.  &  Eng.  Ene.  of 
L.  (2d  Ed.)  pp.  782,  783.  The  act  adopted  by 
the  city  as  its  charter,  under  which  the  ordi- 
nance in  question  was  passed.  Is  found  in  P. 
L.  1902,  p.  284..  Subdivision  27,  S  14,  ther;e- 
of,  provides  as  follows:  "The  city  council 
of  such  city  shall  have  power  to  make 
•  •  •  ordinances  for  the  following  purpos- 
es: *  ••  To  license  and  regulate  cart- 
men,  porters,  hacks,  street  cars,  omnibuses, 
automobiles,  stages,  and  all  other  carriages 
'and  vehicles  used  for  the  transportation  of 
passengers,  baggage,  merchandise  and  goods 
and  chattels  of  any.  kind;  and  the  owners 
and  drivers  of  vehicles  and  me^us  of  trans- 
portation; also  auctioneers,  common  criers, 
hawkers,  peddlers,  pawnbrokers,  Junk-shop 
keepers,  keepers  of  bath  houses,  boarding- 
houses  and  news-stands,  sweeps,  scavengers, 
travelling  and  all  other  shows,  circuses,  the- 
atrical performances,  plays,  billiard  tables, 
pool  tables,  organ  grinders,  exhibitions,  con- 
certs, public  places  of  amusement  for  gain, 
skating  rinks,  itinerant  venders  of  merchan- 
dise, piedlclnes  and  remedies,  lumber  and  coal 
yards,  stores  for  the  sale  of  groceries,  dry 
goods  and  merchandise  and  goods  and  chat- 
tels of  any  kind,  and  ail  other  kinds  of  busi- 
ness conducted  In  such  city;  the  place  or 
places  or  premises  In  which  or  at  which  the 
different  kinds  of  business  or  occupations  are 
to  l>e  carried  on  or  conducted,  and  to  fix  the 
amount  of  fees  to  be  paid  for  such  licenses 
and  to  prohibit  all  persona  and  places  and  all 
vehicles  unlicensed  from  acting,  using  or  be- 
ing used  In  said  capacities  or  for  such  uses 
and  purposes;  and  that  the  fees  for  such  li- 
censes may  be  Imposed  for  revenue." 

The  power  of  city  council  under  that  sec- 
tion to  impose  a  license  fee  upon  boarding 
houses  Is  not  challenged.  But  the  place  com- 
plained of  is  a  hotel,  known  as  the  "Hotel 
Brighton,"  and  It  Is  Insisted  that  under  the 
act  in  question  the  city  has  no  power  to  pass 
an  ordinance  Imposing  a  sleeping  room  license 
fee  or  tax  upon  the  hotel  If  the  above  re- 
cited section  of  the  city  charter  stood  alone, 
the  power  of  the  city  t6  impose  such  a  room 
license  fee  or  tax  upon  hotels  might  exist  la 
view  of  the  general  language  "all  other  kinds 
of  business,"  notwithstanding  hotels  are  not 
specifically  mentioned.  21  Amer.  &  Eng.  Enc. 
of  L.  (2d  Ed.)  p.  786.  But  however  that  may 
be,  we  think  the  power  did  not  exist  for  the 
reasons  we  will  now  state.  By  the  charter  (P. 
L.  1902,  p.  298,  S  20),  the  city  has  the  power 
to  license  the  sale  of  Intoxicating  liquors,  and 
by  section  ;115  thereof  the  power  to  license 


Digitized  by 


Google 


N.J.) 


TAYLOR  V.  TAYLOR. 


82S 


Inns  and  taTems  conferred  by  its  charter  of 
1854  (P.  Ik  1864,  p.  27^  was  expressly  reserv- 
ed. Conover  v.  Atlantic  City,  73  N.  J.  Law, 
B9(J,  64  Atl.  146.  In  pursuance  of  such  power, 
the  city  granted  the  prosecutor  a  llce'nse  to 
keep  an  Inn  and  tavern  and  to  sell  Intoxicat- 
ing liquors  at  the  Hotel  Brighton  for  a  term 
covering  the  time  referred  to  In  the  complaint 
In  this  case.  Not  only  was  the  place  In  ques- 
tion licensed  as  an  inn  or  hotel,  but  It  Is  so 
conducted.  It  advertises  as  a  hotel  and  re- 
ceives all  unobjectionable  travelers  who  are 
willing  to  pay  an  adequate  price.  It  supplies 
liquors  to  Us  guests,  has  spare  bedrooms  and 
stables,  keeps  a  public  register,  runs  a  coach 
to  the  railroad  stations,  and  has  all  of  the 
essentials  which  distinguish  an  inn  or  hotel 
from  a  boarding  house.  Martin  v.  State  Ins. 
Co.,  44  N.  J.  Law,  483,  43  Am.  Rep.  397.  Qen- 
erally  spealdug,  the  distinction  between  an 
Inn  and  a  boarding  house  is  that  Into  the 
former  all  travelers  have  a  right  to  enter  and 
demand  accommodation,  but  the  keeper  of  a 
boarding  house  has  a  right  to  select  his 
guests.  Beall  v.  Beck,  3  Cranch,  C.  C.  (U.  S.) 
666,  Fed.  Cas.  No.  1,161 ;  Plnkerton  v.  Wood- 
ward, 33  Cal.  657,  91  Am.  Dec.  657 ;  Common- 
wealth V.  Cuncannon,  3  Brewst  (Pa.)  344. 
Whether  or  not  a  particular  place  Is.  an  Inii 
or  a  boarding  house  is  a  question  of  fact  de- 
pending on  the  intention  of  the  proprietor. 
The  right  of  the  traveling  public  therein  de- 
pends on  that  intention  as  evinced  by.  the 
character  of  the  business  there  conducted. 
That  the  Hotel  Brighton  is  an  Inn  or  hotel — 
not  a  boarding  house — is  conclusively  estab- 
lished by  the  proprietor  having  taken  out  a 
license  therefor,  and  by  the  character  of  the 
business  there  conducted.  It  cannot  be  suc- 
cessfully contended  that  one  may  keep  an  inn . 
and  tavern  in  a  boarding  house.  The  license 
ipso  facto  characterizes  the  place.  It  was  es- 
sential to  the  grant  of  the  license  to  the  inn 
or  hotel  that  It  should  have-  at  least  two 
spare  beds  and  be  well  provided  with  house 
room  for  the  acconunodatlon  of  guests.  Am- 
erman  v.  HIU,  52  N.  J.  Law,  32C,  19  Atl.  789. 
The  number  o^  these  bedrooms  Is  not  limited, 
nor  can  It  be,  but  must  vary  in  accordance 
with  the  number  of  guests  coming  to  the  Inn 
to  be  entertained,  so,  consequently,  the  grant- 
ing of  the  license  by  the  city  to  the  prosecutor 
to  keep  an  inn  and  tavern  at  the  Hotel 
Brighton  of  necessity'  requires  and  allows  him 
to  keep  bedrooms  for  the  accommodation  of 
his  guests,  and  the  city,  having  granted  him 
such  license^  cannot  tax  him  again  for  some- 
thing which  he  already  has  a  license  to  do. 
The  rule  is  that  a  person  who  has  taken  out 
a  license  for  or  paid  a  tax  on  a  certain  busi- 
ness cannot  be  compelled  to  take  out  another 
license  or  pay  another  tax  for  anything  which 
constitutes  an  essential  part  of  such  business. 
21  Amer.  &  Eng.  Enc.  of  L.  (2d.  Ed.)  p.  814. 
In  view  of  the  fact  that  the  premises  In 
question  were  licensed  as  an  Inn  or  hotel  by 
the.  city  under  the  powers  conferred  by  its 
charter,  and  tliat  It  was  essential  to  such 


grant,  and  to  the  maintenance  of  such  hm  or 
hotel,  that  it  should  have  spare  rooms  for  the 
accommodation  of  Its  guests,  and  of  the  fur- 
ther fact  that  the  section  of  the  city  charter, 
under  which  the  ordinance  In  question  was 
passed,  does  not  specifically  empower  the  city 
coimcll  to  pass  ordinances  imposing  a  sleep- 
ing room  tax  upon  inns  or  hotels,  or  to  other- 
wise license  or  regulate  the  same,  we  thluK 
that  the  power  to  enact  the  ordinance  In  ques- 
tion, so  far  as  it  applies  to  hotels.  Is.  at 
least  doubtful.  Statutes  delegating  such 
power  are  to  be  construed  strictly,  and.  If  there 
Is.  any  doubt  as  to  the  existence  of  the  power, 
it  must  be  resolved  In  favor  of  the  public  and 
against  the  city.  21  Amer.  &  Eng.  Enc.  of 
L.  (2d  Ed.)  p.  783.  Accordingly,  we  hold  that 
the  city  council  was  without  power  to  Impose 
the  room  tax  upon  the  hotel  In  question  by 
the  ordinance  under  review. 

The  conviction  is  therefore  set  aside,  with 
costs. 

GARRISON,  J.,  dissents. 

(78  N.  J.  a.  7«) 
TAYLOR  V.  TAYLOR. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 
June  15,  1908.) 

1.  HuSBARn  AND   WiFK— AOTIOR  roB  AXIMO- 
HY— Geounds. 

To  entitle  a  wife  to  alimony  on  the  gronnd 
of  desertion  by  the  hnsband,  tlie  desertion  must 
have  been  without  justifiable  cause,  and  the  Iras- 
band  must  have  refused  and  neglected  to  main- 
tain and  provide  for  the  wife. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  'Dig. 
vol.  26,  Hu^and  and  Wife,  }  1063.] 

2.  Same. 

When  a  wife  separates  herself  from  her  bus- 
band  and  claims  alunony,  she  must  justify  the 
separation  by  proof  of  extreme  cruelty  on  the 
part  of  the  husband  to  the  same  extent  as 
though  she  were  suing  for  divorce  a  mensa  et 
thoro  on  the  ground  of  extreme  cruelty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Difl. 
vol.  20,  Husband  and  WUe,  §|  1063,  1064.]    , 

3.  Sams. 

A  wife  who  has  separated  herself  from  her 
husband  on  account  of  his  extreme  cruelty  may 
be  entitled  to  alimony,  though  he  used  no  phys- 
ical violence  toward  her,  but  she  must  prove 
that  bis  conduct  was  such  as  to  place  her  life 
or  health  in  danger,  or  to  render  her  life  one 
of  such  extreme  discomfort  and  wretchedness 
as  to  incapacitate  her  to  discharge  the  duties  of 
a  wife,  or  that  the  conduct  of  the  husband  was 
such  as  to'  bring  about  these  conditions. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  !§  1063,  1004.] 

4.  Same— Evidence. 

'  E\'idenee  considered,  and  held  insufficient 
to  show  that  the  husband  was  guilty  of  such 
extreme  cruelty  toward  his  wife  as  to  justify 
her  in  separating  herself  from  him  and  to  main- 
tain a  suit  for  alimony. 
6.  Divorce— Grounds— Desektion. 

The  failure  of  a  husband  to  attempt  to  in- 
duce his  wife  to  return '  to  him  removes  from 
her  desertion  the  element  of  obstinacy,  and  such 
desertion  is  not  a  ground  for  divorce  under  a 
statute  providing  that  to  render  a  desertion 
gronnd  for  divorce  the  desertion  must  have  been 
willful,  continued,  and  obstinate. 

lEi.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  17,  Divorce,  I  114.] 
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Appeal  from  Court  of  Oianceiy. 

Suit  for  alimony  by  Jennie  L.  Taylor 
against  Joseph  N.  Taylor,  In  which  defend- 
ant flies  a  cross-bill  for  divorce.  From  a  de- 
cree dismissing  the  bill  and  cross-bill,  com- 
plataant  appeals.    Affirmed. 

On  appeal  from  a  decree  of  the  Court  of 
Chancery,  advised  by  Vice  CliancellQr  Learn- 
ing, who  delivered  the  following  opinion: 

'^hls  is  a  bill  filed  by  the  complainant,  un- 
der the  statute,  for  a  decree  for  the  payment 
of  alimony.  The  husband  denies  the  material 
allegations  of  the  bill,  and  flies  a  cross-bill  in 
which  he  seeks  a  divorce  from  his  wife  on 
the  ground  of  desertion.  Q%e  law  is  well  set- 
tled— in  fact,  it  Is  statutory — ^that,  to  entitle 
a  wife  to  alimony,  two  elements  must  concur.- 
First,  the  husband  must.  In  the  language  of 
the  statute,  without  any  Justifiable  cause 
abandon  his  wife,  or  separate  himself  from 
her;  and,  second,  he  must  refuse  or  neglect 
to  maintain  and  provide  for  her. 

"It  is  well  settled  that  a  husband's  con- 
duct toward  his  wife  may  be  such  as  to  Jus- 
tify the  wife  in  separating  herself  from  him. 
In  such  case  the  separation,  having  been 
occasioned  by  the  husband,  will  be  treated 
as  his  separating  himself  from  her.  The  con- 
ditions, other  than  adultery,  which  will  Jus- 
tify the  wife  -In  separating  herself  from  her 
husband,  are  those  which  our  statute  has 
provided  as  sufficient  cause  to  entitle  the 
court  to  grant  to  the  wife  a  divorce  from  bed 
and  board,  namely,  extreme  cruelty  on  the 
part  of  the  husband.  This  Is  necessarily  so ; 
for  a  wife  cannot  be  Justified  in  assuming 
the  right  to  live  separate  from  her  husband 
for  causes  which  will  not  Justify  this  court 
in  granting  to  her  the  right  to  live  separate 
from  her  husband.  It  follows,  therefore,  that 
when  the  wife,  as  in  this  case,  separates  her- 
self from  her  husband  and  claims  alimony, 
•be  must  Justify  that  separation  by  proof  of 
extreme  cruelty  upon  the  part  of  her  husband 
to  the  same  extent  as  she  would  be  compelled 
to  prove  if  she  were  suing  for  a  divorce  from 
bed  and  board  on  the  ground  of  extreme 
cruelty. 

"Now,  what  constituted  extreme  cruelty  on 
the  part  of  the  husband  sufficient  to  Justify 
ft  decree  a  mensa  et  thoro,  or  to  Justify  the 
wife  in  a  suit  tor  alimony  after  separating 
herself  from  him,'  has  been  defined  by  our 
courts  so  frequently  and  with  such  accuracy 
that  it  should  not  be  a  auestion  for  dispute. 
I  have  before  me  a  list  of  all,  or  nearly  all, 
of  the  cases  upon  that  subject,  and  it  may 
be  useful  to  briefiy  review  the  principal  au- 
thorities, ai>d  summarize  what  I  think  may 
be  said  to  be  the  settled  condition  of  the  law 
upon  the  subject  at  this  time,  The  early 
oases  were  loath  to  hold  that  anything  short 
of  physical  violence  could  amount  to  extreme 
cruelty  within  the  intention  of  the  statute, 
but  I  think  it  fair  to  say  that  that  idea  has 
entirely  disappeared  from  the  view  of  the 
Judges  who  are  cttUed  tfpoa  to  adminlsta:  this 


branch  of  the  law.  One  of  the  earlier  cases 
upon  the  subject,  and  the  first  utterance,  I 
believe,  of  the  Court  of  Errors  and  Appeals, 
was  the  case  of  Close  v.  Close,  25  N.  J.  Bq. 
626.  Justice  Tan  Syckel,  in  delivering  the 
opinion  of  the  court  in  that  case  on  page 
629,  uses  this  language: 

"  'Without  attempting  to  give  a  definition 
Of  legal  cruelty  applicable  to  all  cases,  I 
think  It  may  safely  be  said  that  where  the 
husband  has  been  guilty,  or  there  is  reason* 
able  ground  to  apprehend  that  he  wUI  be 
guilty,  of  any  actual  violence,  which  will  «i- 
danger  the  safety  or  health  of  the  wife,  or 
where  he  had  Inflicted  upon  her  any  physical 
injury  accompanied  by  such  persistent  exhlbl> 
tlon  of  ill  feeling  and  opprobrious  epithets  as 
will  endanger  her  health,  or  render  life  one 
of  such  extreme  discomfort  and  wretchedness 
as  to  incapacitate  her  to  discharge  the  duties 
of  a  wife,  the  decree  of  separation  should 
be  pronounced.  Whether,  in  a  case  of  ex* 
treme  hardship,  in  the  absence  of  any  actual 
or  apprehended  physical  Injury,  she  will  be 
remitted  for  the  redress  of  her  grievances  to 
the  domestic  forum,  must  be  left  for  adjudl* 
cation  when  the  case  presents  itself.' 

"In  the  case  of  English  v.  English,  27  N. 
J.  Eq.  6T9,  Justice  Scudder,  in  delivering  the 
opinion  In  the  court  as  found  on  page  685, 
uses  this  language; 

"  "The  court  must  be  satisfied  that  the  wife 
is  in  danger  of  bodily  harm  if  she  goes  bade 
to  him,  or,  to  use  the  language  in  Close  t. 
Close,  25  N.  J.  Eq.  529,  that  he  has  done 
and  will  continue  to  do  such  acts  as  will 
endanger  her  health  or  render  her  life  one  of 
such  extreme  discomfort  and  wretchedness  as 
to  incapacitate  her  to  discharge  the  duties 
of  a  wife.  It  is  not  the  question  whether  she 
win  live  more  comfortably  at  her  father's 
house  with  a  liberal  allowance  of  alimony, 
but  whether  she  Is  released  from  her  duty 
as  a  wife  by  the  extreme  cruelty  of  her 
husband,  and  the  reasonable  apprehension 
that  it  will  continue.  The  principle  whlcb 
must  decide  this  case  does  not  affect  these 
parties  alone.  It  is  of  the  utmost  importance 
to  all  that  these  bonds  should  not  be  lightly 
severed.' 

"The  other  case  which  I  desire  to  quota 
on  the  point  now  under  discussion  is  Black 
V.  Black,  as  reported  in  80  N.  J.  Eq.  216. 
In  this  case  the  Vice  Chancdlor  (Van  Fleet) 
on  page.  221  uses  the  following  language: 

"  'The  question,  then,  presented  by  this 
branch  of  the  case,  is  this:  Was  the  com- 
plalnant  Justified  In  separating  herself  from 
her  husband  7  The  Justification  she  offers  is 
cruelty.  '  She  must  show  a  case  of  extreme 
cruelty  such  as  would  entitle  her  to  a  decree 
of  separation.  The  courts  can  know  no  mid- 
dle ground.  A  wife  must  live  with  her  hus- 
band, make  his  home  hers,  and  give  him  her 
society  and  services,  unless  she  can  show 
reasons  valid  in  law  relieving  her  from  her 
duty  tq  him.  To  Justify  a  decree  a  mensa  et 
thoro,  actual  physical  violence  need  not  be 
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jtroTed,  bat  rach  coodnct  by  the  busband 
must  be  shown  as  wlU  justify  the  court  In 
believing  that  If  be  Is  allowed  to  retain  his 
power  over  his  wife,  and  she  Is  compelled  to 
remain  subject  to  him,  her  life  or  health  will 
be  endangered,  or  that  he  will  render  her 
life  one  of  such  extreme  discomfort  and 
wretchedness  as  to  Incapacitate  her  to  dis- 
charge the  duties  of  a  wife.' 

"This  view  adopted  by  Vice  Chancellor  Van 
Fleet  has  been  since  incorporated  in  other 
cases,  and  Is  substantially,  I  believe,  the  ac- 
cepted view  to-day.  In  Welgand  v.  Welgand, 
reported  in  41  N.  J.  Eq.  202,  3  Atl.  699,  the 
same  Vice  Chancellor  gives  expression  to  the 
same  views,  namely,  that,  personal  violence 
Is  not  the  only  form  of  extreme  cruelty  which 
will  entitle  a  wife  to  separate  herself  from 
her  husband.  In  Fred  v.  Fred,  67  N.  J.  Eq. 
4S5,  58  Atl.  611,  Vice  Chancellor  Bergen  ex- 
presses the  same  views.  Other  cases  in  point 
will  be  found  collected  In  the  opinion  In  Mc- 
Vlckar  V.  McVlckar,  reported  in  46  N.  J. 
Bq.  490,  19  AtL  249,  19  Am.  St  Rep.  422. 
The  rule  In  this  state  may  be  considered  set- 
tled as  follows:  That  to  Justify  a  wife  in 
separating  herself  from  her  husband  physical 
violence  need  not  be  proved,  but  such  con- 
duct of  the  husband  must  be  shown  as  will 
reasonably  convince  the  court  that  her  life 
or  health  was  in  danger,  or  her  life  rendered 
one  of  such  extreme  discomfort  and  wretch- 
edness as  to  incapacitate  her  to  discharge  the 
duties  of  a  wife,  or  that  the  conduct  of  the 
husband,  if  continued,  would  have  brought 
about  these  conditions. 

"The  first  question,  therefore,  that  it  be- 
comes the  duty  of  this  court  at  this  time  to 
determine,  Is  whether  or  not  the  separation 
of  the  complainant  from  her  husband  was 
Justified  according  to  the  standard  of  the 
decisions  to  which  I  liave  Just  referred; 
whether  the  treatment .  of  her  husband  was 
the  cause  of  that  separation;  and,  If  so, 
whether  that  treatment  amounted  to  ex- 
treme cruelty  within  the  meaning  that  has 
been  attributed  to  it  by  the  cases  to  which  I 
have  referred. 

"The  testimony  upon  the  part  of  the  com- 
plainant, if  acc^ed  In  its  fullness,  might 
Justify  an  afflimatlve  conclusion.  If  aU  that 
is  claimed  In  her  behalf  be  accepted*  it  is 
probable  that  her  treatment  at  her  home 
may  have  been  of  such  nature  as  to  justify 
ber,  in  the  preservation  of  her  health,  to 
take  the  radical  step  which  she  took  in  leav- 
ing ber  home;  but  that  testimony  and  that 
daim,  in  practically  all  of  Its  essential  fea- 
tures, is  without  corroboration.  The  wit- 
nesses called  to  corroborate  her  in  those  mat- 
ters have  failed  entirely  to  disclose  any  such, 
condition  of  affairs  at  her  home  as  would 
entitle  a  court  to  make  an  affirmative  finding 
to  the  effect  of  extreme  cruelty  as  claimed 
by  complainant;  and,  in  view  of  the  con- 
trary and  opposing  testimony  that  exists  In 
this  case,  it  is  entirely  manifest  that  no  such 
finding  can  properly  be  made. 


"Mrs.  Nellie  Howard  testlfl^  that  the 
husband  used  profane  language  to  his  wife. 
She  nowhere  claimed  that  ishe  saw  any  physi- 
cal violence  or  radical  mistreatment.  She 
saw  marks  on  Mrs.  Taylor's  forehead,  but 
does  not  know  -what  occasioned  them  other 
than  what  Mrs.  Taylor  told  her.  Her  tes- 
timony touching  the  Incident  when  the  wife 
stepped  on  her  husband's  com  is  not  suffi- 
cient to  add  any  weight  to  the  general  claim 
upon  the  part  of  the  complainant  of  a  course 
of  mistreatment  by  her  husband.  The  only 
other  mIscondu6t  on  the  part  of  the  husband 
testified  to  by  Nellie  Howard  was  when  Mrs. 
Taylor  had  taken  money  from  the  pocket  of 
her  husband  while  he  was  asleep;  the  hus- 
band having  exhibited  extreme  anger  on  as- 
certaining the  fact  Mrs.  Myers,  called  to 
corroborate  the  claim  of  cruelty,  character- 
ized the  husband's  attitude  as  indifferent 
The  only  profanity  which  she  was  able  to 
testify  to  was  some  rather  vigorous  language 
used  by  the  husband  in  the  absence  of  the 
wife,  because  of  her  absence.  Mr&  Ray  W. 
Cox  testified  to  nothing  of  the  nature  of 
cruel  treatment  or  conduct  upon  the  part  of 
the  husband  of  tliat  nature,  but  the  force  to 
be  given  to  her  testimony  will  be  found  in 
her  statement  that  she  had  heard  the  hus- 
band say  that  he  had  made  a  mistake  in  his 
marriage,  and  -would  like  to  get  rid  of  his 
wife.  She  never  heard  him  use  any  profane 
language  to  his  wife.  So  far  as  the  testl- 
mony  of  the  witnesses  goes,  therefore,  that 
embodies  about  all  there  is  in  the  nature  of 
corroboration.  I  do  not  find  in  the  circum- 
stances which  have  been  developed  in  the 
progress  of  the  investigation  any  features, 
corroborative  in  their  nature,  to  Justify  an 
affirmative  conclusion  of  cruelty  on  .the  part 
of  the  husband. 

"On  the  other  hand,  opposed  to  this  claim. 
there  Is  the  testimony  of  a  large  number  of 
-witnesses  who  were  In  positions  to  know, 
as  nearly  as  can  be  kno-wn  by  any  i>erson 
other  than  the  husband  and  wife,  what  the 
treatment  of  Mr.  Taylor  was  toward  his 
vdfe.  These  witnesses  have  shown  and  were 
in  a  position  as  a  rule  to  show  with  a  great 
deal  of  fullness  that  Mr.  Taylor's  conduct 
toward  his  wife  was  not,  to  say  the  vwry 
least,  of  the  nature  claimed  by  Mrs.  Taylor. 
The  conviction  brought  to  my  mind  is  not 
that  Mr.  Taylor  was  a  model  husband.  I 
think  the  proofs  Justify  a  conclusion  very 
much  to  the  contrary.  I  cannot  help  believ- 
ing, under  all  the  evidence,  that  Mr.  Taylor 
fell  very  far  short  of  the  standard  which  the 
good  of  society  demands  of  a  husband  in  his 
treatment  of  a  -wife.  But  It  would  be  a 
mlsjudgment  upon  all  the  testimony  in  this 
case  for  this  court  to  treat  as  proven  the 
averments  of  the  bill  that  Mr.  Taylor  was 
cruel,  In  the  sense  of  the  statute,  toward  his 
wife. 

"If  that  be  true — and  that  Is  my  conclu- 
sion—then Mrs.  Taylor  was  not  justified  In 
separating  herself  fron  ber  husband;    and 
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that  fact  will  bar  her  from  the  relief  which 
she  seeks.  The  actual  separation  occurred 
under  peculiar  circumstances  and  conditions. 
It  is  perfectly  plain  that  Mrs.  Taylor  may 
have  shrunk  from  the  disagreeable  anticipa- 
tions of  meeting  her  husband  when  he  came 
from  the  hospital.  I  can  conceive  that  after 
he  was  taken  to  the  hospital  as  the  result  of 
what  was,  to  say  the  least,  a  grave  indis- 
cretion on  her  part,  she  might  well  have 
dreaded  meeting  him  when  he  was  well 
enough  to  resume  his  place  at  his  home;  but 
It  cannot  be  overlooked  that  the  conduct  of 
.Mrs.  Taylor  In  repeating  what  her  husband 
had  said  to  her,  or  what  she  claimed  her 
husband  had  said  to  her,  In  the  nature  of  a 
^lander,  to  the  very  people  that  It  Is  claimed 
the  husband  slandered,  was  a  grave  wrong 
on  the  part  of  the  wife  to  the  husband.  X 
can  find  no  justification  for  It.  You  may 
call  it  an  indiscretion;  but  1  think,  that  term 
will  not  properly  define  it.  I  cannot  con- 
ceive of  a  wife  to  whom  a  husband  has  com- 
jnunicated  a  slander  about  another  going  to 
the  person  slandered  and  there  repeating  it, 
unless  she  lacks  either  ordinary  Intelligence 
or  has  .no  interest  in  her  haslmnd  or  affec- 
tion for  him  or  care  for  his  welfare.  No 
sensible  person  could  have  expected,  in  re- 
peating the  slander  to  those  against  whom  it 
was  directed,  anything  but  trouble.  Perhaps 
Mrs.  Taylor  could  not  and  did  not  anticipate 
thut  the  sons  of  the  supposed  slandered  per- 
,8on  to  whom  she  repeated  the  story,  would 
resort  to  the  extremity  that  they  did,  or 
wpuld  do  the  very  thing  that  they  did,  but 
'  she  must  have  known,  if  she  had  any  sense, 
thiat  trouble,  would  follow  what  she'  was  do- 
ing. The  fault  was  therefore  hers,  and  it  is 
a  fault  that  it  is  difficult  to  excuse;  and  I 
say  it  was  natural,  very  natural,  that  she 
should  shrink  from  meeting  her  husband  on 
his  return  from  the  hospital  where  he  had 
been  as  the  consequence  of  her  wrongdoing, 
but  that  fact  necessarily  does  not  excuse  her 
from  leaving  her  home  and  deserting  her 
husband. 

"The  second  element  necessary  in  the  pro- 
curement of  alimony  is  the  disposition  upon 
the  part  of  the  wife,  if  the  husband's  conduct 
Is  such  as  to  permit  her  to  live  with  the  hus- 
band, to  resume  the  relations  of  husband  and 
wife.  I  do  not  find  that  Mrs.  Taylor  has  ever 
exhibited  any  desire  to  resume  marital  rela- 
tions with  her  husband.  I  am  not  prepared 
to  say  that,  if  the  husband  had  shown  any 
disposition  upon  his  part  toward  a  reconcilia- 
tion, Mrs.  Taylor  would  not  have  met  him 
half  way,  but  the  letter  from  Judge  Wescott, 
or  the  letter  dictated  by  Judge  Wescott,  can- 
not be  treated  or  regarded  as  a  letter  giving 
accurate  expression  to  the  true  feelings  of 
Mrs.  Taylor  at  the  time  tliat  letter  was  pen- 
ned. The  subsequent  letters  written  by  Mrs. 
Taylor,  as  well  as  her  subsequent  conduct, 
show  liat  that  letter  was  not  a  true  embodi- 
ment of  her  true  feelings  at  the  time  it  was 
■  written. 


"My  concliision,  therefore,  1b  that  Mrs.  Tay- 
lor  was  not  justified  in  s^aratlng  herself 
from  her  husband,  and  has  not  since  that 
time  shown  any  proper  desire  upon  her  part 
to  resume  her  relations  with  him  as  a  wife; 
and  her  claim  for  alimony  must  be  denied. 
I  have  no  doubt  at  all  but  that  her  physical 
condition  was  probably  all  that  Is  claimed. 
She  might  have  been  a  very  weak  woman 
physically,  and  I  have  no  doubt  the  attentions 
she  received  from  her  husband  were  maeh 
less  than  a  wife  In  her  condition  would  crave 
and  should  receive,  but  I  cannot  conclude 
that  her  husband's  conduct  was  such  as 
would  justify  her  in  this  breach  against  her 
matrimonial  vows  and  against  society  itself. 

"Xow,  the  second  branch  of  this  case  is  en- 
tirely independent,  and  is  practically  the  same 
as  though  it  were  an  independent  suit,  in  that 
.the  husband  claims  a  divorce,  against  bis 
wife  by  reason  of  this  desertion.  The  law 
touching  the  desertion  which  entitled  the  bus- 
band  to  a  decree  of  divorce  against  his  wife 
is  defined  quite  as  accurately  as  the  law 
touching  alimony.  The  subject  has  been  be- 
fore the  courts  as  frequently,  or  more  fre- 
quently, than  almost  any  other  breach  of  tbe 
law,  and  I  have  before  me  at  this  time  an 
outline  of  all,  or  nearly  all,  of  the  leading 
cases  upon  tbe  subject,  and  I  will  refer  to 
them  briefly  in  order  to  define  what  I  con- 
sider to  be  the  settled  law  of  this  state  that 
the  facts  in  this  case  may  be  applied  to  tbe 
law.  The  statute  provides  that  the  desertion 
must  be  willful,  continued,  and  obstinate.  In 
the  case  of  Taylor  v.  Taylor,  28  N.  J.  Eq.  207, 
Vice  Chancellor  Van  Fleet  lays  down  the  rule 
that,  under  this  statute,  three  elements  must 
concur  to  constitute  a  desertion  willful,  con- 
tinued, and  obstinate:  First,  cessation  of 
cohabitation;  second,  an  Intent  in  the  mind  of 
tbe  defendant. to  desert;  and,  third,  that  tbe 
separation  was  against  the  will  of  the  com- 
plainant In  that  case  Vice  Chancellor  Van 
Fleet  reviews  four  earlier  decisions  which  ful- 
ly sustain  the  view  taken  by  the  learned  Vice 
Chancellor,  and  among  others  the  case  of 
Bowlby  v.  Boylby,  25  N.  J.  Eq.  400,  which  was 
a  decision  rendered  by  Vice  Chancellor  Dodd, 
and  afterwards  afl^med  by  the  Court  of  £jr- 
rors  and  Appeals.  Since  the  decision  of  Vice 
Chancellor  Van  Fleet  in  Taylor  v.  Taylor,  the 
view  there  so  tersely  defined  has  been  fol- 
lowed by  our  courts  in  a  great  many  cases, 
and  the  view  always  laid  down  and  which 
will  be  found  to  underlie  and  form  the.gronnd- 
work  of  all  cases  is  that,  to  entitle  the  hus- 
band to  a  divorce  upon  the  ground  of  de- 
sertion, the  separation  must  be  against  bis 
will,  and  that  a  failure  upon  his  part  to  at- 
tempt to  Induce  his  wife  to  return  makes  the 
desertion  of  the  wife  willful  and  continued, 
but  destroys  the  element  of  obstinacy;  and  I 
think  the  views  expressed  by  the  courts  In 
the  various  cases  may  be  said  to  entirely  con- 
cur in  that  feature  which  requires,  on  the 
part  of  the  husband,  some  efCort  to  Induce 
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the  wife  to  return,  else,  the  obstinacy  required 
by  the  statute  does  not  exist. 

"I  am  not  prepared  to  say  that  no  case  can  - 
be  conceived  where  the  husband  could  not 
procure  a  divorce  upon  the  ground  of  deser- 
tion without  having  made  some  effort  to  pro- 
cure the  return  of  his  wife,  but  I  am  pre- 
I>ared  to  say  that  such  a  case  must  be  an  ex- 
treme  one,  U  it  can  in  fact  exist,  and  that 
this  is  not  that  kind  of  a  case.  It  Is  undoubt- 
edly true  that,  where  it  is  perfectly  clear 
tbat  any  attempt  upon  the  part  of  the  hus- 
band to  induce  his  wife  to  return  would  be 
unavailing,  he  would  be  excused  from  that 
duty,  provided  his  heart  was  right,  but,  if 
the  going  away  of  the  wife  was  to  any  degree 
caused,  or  provoked  by  him,  if  he  can  in  any 
sense  be  said  to  be  chargeable  with  miscon- 
duct, even  though  not  In  such  degree  as  to. 
justify  her  conduct,  then  there  is  upon  him 
the  most  powerful  duty  to  use  his  utmost  ef- 
fort to  get  her  to  return,  and  upon  that  the 
'authorities  are  entirely  at  rest 

"The  views  which  I  have  expressed  are 
what  I  consider  the  settled  law  of  this  ^ate,  • 
and  will  be  found  eiabodied  in  the  following 
cases:  Rittenhouse  v.  Rittenhouse,  29- N.  3. 
Bq.  274;  Trail  v.  Trail,  82  N.  J.  Eq.  231; 
Hanklnscm  t.  Hankinson,  33  N.  J.  TSq.  66; 
Loux  V.  Ix)nx,  57  N,  J.  Bq.  561,  41  Atl.  358; 
Van  Wart  v.  Van  Wart,  57  N.  J.  Hq.  598,  41 
Atl.  965;  Hall  ▼.  Hall,  60  N.  J.  E5q.  469,  46 
Atl.  866,  which  is  a  decisl<»  of  the  Oourt  of 
Errors  and  Appeals;  Bdwards  v.  Edwards, 
89  N.  J.  Eq.  522,  61  Atl.  531,  a  decision  by  our 
present  Chancellor;  OjserlilS  v.  Ojserkis,  62 
Atl.  113,  a  decision  rendered  In  this  court  by 
the  late  Vice  Chancellor  Grey;  and  Meier  v. 
Meier,  a  decision  by  this  present  Chancellor, 
reported  in  68  N.  J.  Bq.  9,  59  Atl.  234.  In 
Van  Wart  y.  Van  Wart,  Vice  Chancellor 
Stevens  gives  what  to  my  hiind  is  a  fair 
statement  of  the  summary  of  tlte  authorities 
In  the  following  languagfe: 
'  "  'It  seems  plain  to  me  that  the  desertion 
In  this  case,  though  It  may  have  been  willful, 
was  not  "obstinate."  It  was  not  persisted  tn 
against  the  effort  or  influence  of  the  husband 
to  bring  it  t6  an  end.  Obstinate  persistence 
on  the  part  of  the  wife  was  wanting,  because 
the  advances  or  concessions  which  the  hus- 
band, as  a  just  man,  ought  to  have  made  to 
terminate  it,  were  also  wanting.  Such  ad- 
vances and  concessions  were  the  prerequisite 
of  any  obstinate  persistence  against  them.' 

"Again  he  says: 

"  'In  considering  what  effort  or  concession 
must  be  made  in  any  given  case,  the  conduct 
of  the  parties  toward  each  other  must  be  con- 
sidered. It  is  obvious  that  more  effort  and 
concession  will  be  required  of  one  whose  con- 
duct actually  produces  or  iK>ntributes  to  pro- 
duce the  desertion  than  of  one  who  is  blame- 
less. If  the  party  deserted  is  not  in  fault, 
and  effort  to  induce  the  deserting  party  to  re- 
turn would  probably  prove  unavailing,  it  need 
not  be  shown.  In  general  It  may  be  said 
that  tliat, desertion  to  be  adjudged  obstinate, 


which  has  resisted  such  effort  or  concession; 
as  the  party  alleging  such  desertion  ought,' 
under  the  particular  drcomstances  of  the' 
case,  to  have  made  to  bring  it  to  an  end.'    ' 

"The  effort  upon  the  part  of  the  cross-corn- 
plainant  in  this  case  to  bring  the  desertion  of 
his  wife  to  an  end  does  not  appear  to  have 
been  made  at  all.  I  cannot  believe  that  bis 
conduct  has  been  so  blameless  or  so  praise- 
worthy as  to  exonerate  him  from  any  at- 
tempt whatever,  or  even  from  a  desire  for' 
bis  v^ife  to  return  to  him,  and  he  has  testi- 
fied that  be  has  no  such  desire.  While  I  have 
already  stated  that  the  letter  written  at  the- 
instance  6t  Judge  Wescott  does  not  to  my, 
mind  give  a  true  expression  of  the  feelings' 
or  sentiments  of  the  wife,  and  while  I  think' 
the  husband  was  Justified  in.  regarding  that 
letter  as  a  letter  with  a  purpose  other  than 
the  purpose  expressed  on  its  face,  yet  th«f' 
duty  was  there  upon  the  part  of  the  husband' 
to  take  no  chance .  that  his  refusal  to  meet' 
any  proffer  upon  the  part  of  his  wife  to  ter- 
minate the  desertion  should  be  the  thing  that' 
stood  in  the  way  of  reconciliation,  and  I  am; 
obliged  to  conclude  that  under  the  law,  as  I' 
understand  It,  and  as  I  have  undertaken  to 
define  it,  I  am  unable  ix>  advise  a  d^ree  in 
favor  of  the  cross-complainant. 

"The  relations  between  these  parties  are; 
indeed  unfortunate,  and  it  might  perhaps  be 
better  for  both  if  they  were  separated,  but' 
that  Is  a  question  which  I  am  not  permitted 
to  deal  with.  I  am  obliged  to  apply  the  law 
as  I  conscientiously  believe  It  exists,  and  un- 
der the  law  as  It  exists  I  do  not  feel  Justified 
in  awarding  alimony  or  in  awarding  to  the 
defendant  a  decree  of  divorce  on  the  ground' 
of  desertion. 

"A  decree  will  be  prepared  accordingly. 
There  will  be  no  costs  taxed,  but  I  will  allow 
a  counsel  fee  to  the  complainant  of  $50." 

Spencer  Simpson,  for  appellant  Frederick 
A.  Rex,  for  respondent 

PER  CURIAM.  Complainant  filed  a  blU 
against  her  husband  under  the  statute  for  a 
decree  requiring  him  to  pay  alimony.  He 
filed  a  cross-bill  praying  for  divorce  on  the 
ground  of  desertion.  By  the  final  decree  both 
bills  were  dismissed.  From  so  much  «f  the 
decree  as  dismisses  the  complainant's  bill  she 
appeals.    Defendant  has  not  appealed. 

We  concur  in  the  views  expressed  by  Vice 
Chancellor  Leamlng  so  far  as  they  relate  to 
the  dismissal  of  complainant's  bill,  and  the . 
decree  in  that  respect  will  therefore  be  af- 
firmed. 

(7(  N.  J.  L.  £61) 

MIKA  T.  PASSAIC  PRINT  WORKS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  14,  1908.) 

1.  Mastxb  and  Servant— Masteb's  Liabii.- 
rrr  for  Injubies— Assumption  of  Risk— 
Obvmws  Dansebs. 

A  servant's  hand  was  caught  between  two . 

cylinders  of  a  calender  machine  while  he  was 
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trying  to  gtraigbten  out  the  cloth  and  prevent 
a  doable  edge  from  going  through.  It  appeared 
that  the  cylinder  revolTed  with  great  rapidity, 
and  that  the  servant  had  nev«r  worked  on  the 
calender  machine  until  three  daya  before,  though 
he  had  been  in  the  factory  for  some  time.  He 
claimed  that  he  told  the  second  boss  he  did  not 
know  bow  to  work  on  a  calender  when  he  was 
directed  to  work  on  the  machine,,  and  that  the 
reply  was  that,  if  he  did  not  want  to  do  that 
kind  of  work,  he  conld  go  home.  Beld  that,  if 
the  master  was  negligent  in  failing  to  instrnct 
the  servant  in  the  operation  of  the  machine,  the 
injury  was  not  .due  to  such  neglect,  and  it  was 
not  error  to  direct  a  verdict  for  defendant,  for 
both  servant  and  master  had  eqnal  means  of 
forming  a  correct  judgment  of  the  danger. 

[Bd.  Note.— For  cases  in  jraint,  see  Cent.  Die 
vol,  34,  Master  and  Servant,  U  610-624.] 

2.  Sa^b— Failubx  to  Guabd  Maohinebt— 
Effect  on  Asbuuption  o»  Bisk— Statu- 
TOBT  PBovisioira. 

Laws  1904  (P.  L.  p.  156),  section  18  of 
which  provides  that  whenever  practicable  ail 
machinery  of  every  description  shall  tie  proper- 
ly guarded,  does  not  abolish  the  common-law 
principle  of  assumption  of  risk,  for  the  statute 
merely  provides  a  penalty  for  Its  violation ; 
and  there  is  no  provision  that  assumption  of 
risk  shall  not  be  presented  as  the  defense,  nor 
la  there  any  reference  to  civil  liabilities. 

Bnor  to  Circuit  Court,  Passaic  County. 

Action  by  Joseph  MIlui  against  the  Passaic 
Print  Works.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Afflrmed. 

Francis  Scott,  for  plaintiff  la  error.  Jolin 
B.  Humphreys,  for  defendant  In  error. 

VROOM,  J.  Tbe  action  was  for  Injuries 
received  by  the  plaintiff  while  employed  in 
tbe  factory  of  the  defendant  at  Fasaalc,  N.  J. 
He  was  working  at  a  machine  called  a  calen- 
der machine,  and  which  Is  used  to  stretch, 
press,  and  finish  cloth.  A  model  of  the  ma- 
chine and  photographs  of  the  same  were  of- 
fer«d  In  evidence,  and  showed  that  the  ma- 
chine consisted  of  three  cylinders,  placed  one 
above  tbe  other,  and  a  stretcher,  which  Is 
another  cylinder  placed  In  front  of  the  other 
three.  The  cylinder  known  as  the  "stretcher" 
has  staves  upon  It  designed  to  stretch  the 
width  of  the  ctoth  as  it  passes  over  the 
stretcher.  The  stares  of  tbe  stretcher  are 
made  of  metal  and  are  corrugated.  They 
slide  backward  and  forward  along  the  horl- 
eontal  length  of  the  stretcher  as  the  stretch- 
er revolves.  The  cloth  is  caught  by  this  back- 
ward and  forward  motion  of  the  staves  as  It 
revolves  about  the  stretcher,  and  its  width  Is 
stretched  in  that  way.  After  leaving  the 
stretcher,  the  cloth  passes  between  the  two 
lower  cylinders  In  the  rear,  and  revolves 
round  the  rear  of  the  middle  <7llnder  and 
then  around  the  top  cylinder,  from  which  It 
Is  wound  onto  a  roll  In  the  rear  of  the  ma- 
chine. The  duties  of  the  plaintiff  were  simply 
to  attend  to  the  cloth  as  It  ran  through  the 
machine.  It  was  Aown  that  the  cloth  was 
delivered  to  the  machine  in  rolls,  the  plaintiff 
was  to  adjust  the  roll  in  place,  and,  when  its 
contents  had  run  through  the  calender,  to 
adjust  anoth«.  It  was  also  his  dnty  to 
watch  the  doth  aa  it  passed  through  the 


machine.  As  the  plaintiff  himself  said:  "l 
was  to  watch  that  this  cloth  should  go  In 
there  straight ;  that  It  should  not  turn."  On 
the  day  of  the  accident  the  plaintiff  further 
says  that  he  was  straightening  out  the  cloth 
because  he  saw  a  double  edge  coming,  and  that 
he  "was  trying  to  rectify  the  double  edge  from 
the  bottom  underneath  the  cloth."  His  hand 
was  caught  between  the  cylinder  with  the 
staves,  called  the  "stretcher,"  and  the  next 
cylinder.  It  appeared  that  the  cylinders  re- 
volved with  great  rapidity ;  one  witness  say- 
ing they  were  liable  to  go  round  2S  times  a 
minute.  The  plaintiff  claimed  that  he  bad 
been  put  to  work  on  tlds  calender  machine 
without  any  Instruction,  and  that  he  had  nev- 
er worked  a  calendar  machine  before,  al- 
though he  had  been  for  some  time  empltqred 
about  the  factory.  When  told  to  work  on  the 
machine  by  the  second  boss,  plaintiff  says  he 
told  blm  that  he  did  not  know  how  to  work 
on  a  calender,  and  tbe  reply  was  that,  if  he 
did  not  want  to  do  that  kind  of  work,  he  oonld 
go  home.  Tbe  accident  occurred  on  the  third 
day  he  was  working  on  the  calender  ma- 
diina  At  the  close  of  the  plaintiff's  case  a 
motion  for  nonsuit  was  made  and  granted; 
the  learned  trial  judge  saying.  In  part :  "I  do 
not  see  how  any  person  can  successfully  con- 
tend that  the  Injury  which  this  man  suffered 
was  not  the  result  of  an  obvious  risk.  If 
he  had  been  feeding  this  cloth  on  two  rollers, 
it  required  no  <me  to  tell  him  that.  If  be  let 
his  fingers  come  In  contact  wlUi  those  rollers, 
he  would  get  hurt  Now,  be  was  not  exactly 
feeding  the  cloth  on  the  rolls,  but  he  was 
undertaking  to  smooth  the  edges  of  a  rapidly 
moving  cloth  drawn  at  a  great  tension  over 
this  stretcher.  He  began  with  his  hands 
within  14  or  15  inches  certainly  of  the  place 
of  contact  where  the  danger  was  apparent. 
His  band  could  be  drawn  there  In  a  seccod  of 
time.  It  was  a  dangerous  occupation,  of 
course.  He  saw  the  speed  at  which  the  cylin- 
der was  revolTlng.  It  may  be  said  that  he 
was  told  to  do  this  work  or  leave.  That  Is 
no  excuse.  He  had  the  right  to  exercise  tbe 
cation  to  leave  or  to  stay  on.  •  •  •  I 
think  it  was  an  obvious  risk,  and  the  moUoa 
on  that  ground  should  be  granted." 

The  only  assignment  of  error  serloui^  re- 
lied upon  by  the  plaintiff  In  error  and  requir- 
ing consideratl(m  here  is  to  the  granting  of  a 
nonsuit  at  the  close  of  plaintiff's  case.  The 
evidence  discloses  that  at  the  trial  no  at- 
tempt was  made  to  establish  any  of  the 
charges  made  in  the  declaration,  excepting  (1) 
that  tbe  plaintiff  was  Inexperienced  and  was 
put  to  work  upon  the  machine  without  any 
Instructions  or  warning;  and  (2)  that  the 
presses  and  rollers  were  unguarded,  contrary 
to  the  statute  in  such  case  made  and  pro- 
vided. The  case  presented  here  Is  not  In 
my  opinion  one  where  the  injury  to  the  plain- 
tiff can  be  imputed  to  any  neglect  of  the  mas- 
ter  in  not  Instructing  him  as  to  the  operation 
of  this  machine.  Even  should  it  be  assumed 
that  the  master  tailed  in  the  performance  ot 
his  duty  In  not  Instructing  him  as  to  Ita  op- 
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eratton,  I  do  not  set  tbat  tbe  Injury  was  doe 
to  any  BQch  neglect  As  was  said  In  Foley 
T.  Oiaraey  City  Electric  Co.,  64  N.  J.  Law,  414, 
24  Atl.  488:  "The  servant  and  the  master 
bad  etpal  means  of  forming  a  correct  Judg- 
ment. Therefore  whatever  want  of  prudence 
is  cbazgeable  to  the  one  must  be  Imputed  to 
the  other."  The  danger  here  which  was  to  be 
apprehended,  that  of  having  the  band  caught 
between  the  rolls,  was  a  perfectly  obvious  one, 
and  as  readily  discernible  by  the  servant  as 
by  the  master.  It  Is  unnecessary  further  to 
^large  upon  or  discuss  the  rule  laid  down  in 
.this  court  in  Coyle  V.  Grlfflng  Iron  Co.,  63  N. 
J.  Law,  612,  44  Atl.  666,  47  L.  K,  A.  147,  that 
'Hhe  servant  assumes  all  the  risks  and  perils 
usually  Incident  to  the  employment,  and  In- 
cluded In  such  risks'  and  perils  are  those 
which  It  is  a  part  of  his  duty  to  take  knowl- 
edge of  by  observation."  Chandler  v.  Coast 
Electric  By.  Co.,  66  N.  J.  Law,  380,  39  Atl. 
674;  Johnson  v.  Devoe  SnnfC  Co.,  62  N.  J. 
Law,  417,  41  Atl.  936;  Tompkins  v.  Engine 
Co..  70  N.  J.  Law,  335,  58  Atl.  393. 

Thf  case  on  the  brief  of  defendant  (Rooney 
V.  Sewall,  etc.,  Cordage  Co.,  161  Mass.  153. 
36  N.  E.  789)  is  Instructive  and  decisive  as 
to  this  point  Knowlton,  J.,  there  said: 
"When  tlie  plaintiff  entered  the  defendant's 
service^  he  impliedly  agreed  to  assume  all 
the  obvious  risks  of  the  business,  Including 
the  risk  of  Injury  from  the  kind  of  machin- 
ery then  openly  used.  It  Is  not  material 
whether  he  examined  the  machinery  before 
making  the  contract  or  not  He  could  look 
at  It  U  he  chose,  or  he  could  say;  'I  do  not 
care'  to  examine  it  I  will  agree  to  work  In 
this  min,  and  I  am  willing  to  take  my  risk 
in  regard  to  that'.  In  either  case  be  would 
be  held  to  contract  in  reference  to  the  ar- 
rangement and  kind  of  macliinery  then  in 
use  by  his  employer,  so  far  as  these  things 
were  oi>en  and  obvious,  so  that  they  could 
readily  be  ascertained  by  such  examination 
and  luqulry  as  one  would  be  expected  to  make 
if  he  wished  to  know  the  nature  and  iperils 
of  the  service  in  which  he  was  about  to  en- 
gage." As  was  insisted  upon  the  argument, 
there  is  a  very  marked  distinction  between 
the  danger  which  Is  Incident  to  the  operation 
of  a  machine  in  its  normal  condition  and  a 
danger  which  Is  Incidental  to  It  by  reason  of 
some  defect  in  the  machine.  In  the  case  be- 
fore us,  the  evidence  clearly  indicates  that 
the  danger  of  catching  hold  of  the  cloth  as 
It  was  talten  hold  of  by  the  plaintiff  was  a 
danger  Incident  to  the  machine  In  Its  ordi- 
nary and  normal  operation,  and  was  such 
an  obvious  danger  that  there  can  be  no  escape 
from  tbe  conclusion  that  it  was  ohe  of  the 
ordinary  risks  which  had  been  assumed  by 
the  plaintiff. 

The  remaining  question  In  the  case  was 
that  raised  by  the  averment  In  the  declara- 
tion that  the  presses  and  rollers  were  un- 
guarded and  unprotected,  contrary  to  the 
statute  In  such  cas^  made  and  provided.  The 
reference  was  to  Acts  1904,  p.  156,  entitled 


"An  act  regulating  the  age,  employment,  safe- 
ty, health  and  work  hours  of  persons,  em- 
ployes and  operatives  In  factories,"  etc  Sec- 
tion 13  of  this  act  provides:  "Whenever  prac- 
ticable, all  machinery  shall  be  provided  with 
loose  pulleys,,  all  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set  screws, 
drums  and  machinery  of  every  description, 
shall  be  properly  guarded."  Only  one  wit- 
ness testified  that  It  was  practicable  to  have 
the  machines  guarded,  and  pointed  out  where 
it  could  be  done.  It  nowhere  appears,  how- 
ever. In  the  case  that  machines  of  this  char- 
acter ever  had  be&a.  guarded,  or  that  there 
existed  any  neceesipty  therefor  beyond  the 
statement  of  this  one  witness.  But,  admit- 
ting that  by  reason  of  the  practicability  of 
guarding  these  machines  there  was  created, 
under  tbe  statute,  a  duty  in  the  master  to 
perform  this  speciflc  duty  for  the  safety  of 
his  servants,  this  does  not  in  my  opUiion 
abolish  the  common-law  principle  of  tbe  as- 
sumption of  risk.  Nothing  ooqtalned  in  the 
statute  provides  that  assumed  risk  on  ttw 
part  of  the  servant  shall  not  be  presented  as 
a  defense  where  one  violating  tbe  statute  is 
sued  by  this  servant  by  reason  of  such  viola- 
tion. Tbe  statute  provides  a  penalty  alone 
for  its  violation,  and  nothing  is  contained  ia 
the  act  referring  to  or 'concerning  civil  lia- 
bllltles.  While  this  question  of  the  availa- 
bility of  the  defense  of  assumption  of  risk 
by  one  who  has  not  complied  with  a  statute 
requiring  the  placing  of  safeguards  over  ma- 
chines has  not  been  before  our  courts,  it  has 
received  much  attention  In  many  of  ttie  courts 
of  other  states,  and  those  of  the  United 
States.  In  4  A.  ft  E.  Annotated  Oases,  p. 
687,  is  printed  the  report  of  a  case  decided 
in  the  state  of  Washington.  Hall  v.  West  & 
Slade  MUl  Co.,  89  Wash.  447,  81  Pac  915. 
This  case  expresses  a  pronounced  view  .In 
favor  of  the  nonavailability  on  the  part  of 
tbe  master  of  the  defense  of  assumption  of 
risk  who  has  not  complied  with  the  statute 
requiring  the  guarding  of  machinery.  An  ex- 
antlaatlon  of  the  case  shows  that  it  was  de- 
cided by  a  divided  court  and  a  vigorous  dis- 
senting opinion  filed.  The  r^jtort  of  the  case 
In  bbe  volume  cited  has  been  most  fully  and 
thoroughly  annotatadi'  and  the  decisions  fa- 
voring and  rejecting  the  above  doctrine  col- 
lated. 

After  an  examination  of  the  leading  cases, 
I  feel  confident  that  tbe  weight  of  authority 
is  adverse  to  the  decision  in  the  case  of  Hall 
V.  West  &  Slade  Mill  Co.,  supra,  and  that  the 
true  rule  is  laid  down  In  the  adjudications 
of  the  courts  of  the  United  States  and  of  the 
states  of  Maine,  Rhode  Island,  Minnesota, 
Ohio,  Wisconsin,  and  New  York.  In  the  lat- 
ter state  the  leading  case  Is  ECnlsley  v.  Pratt, 
148  N.  T.  372,  42  N.  E.  986,  32  L.  B.  A.  367. 
The  opinion  was  by  Judge  E.  F.  Bartlett,  and 
I  feel  warranted  in  quoting  it  in  part  as  ex- 
pressive of  the  true  principles  governing  this 
question:  "In  order  to  sustain  the  Judgment 
in  favor  of  the  plaintiff,  it  is  necessary  tn 
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hold  that  when  the  Statute  Imposes  m  AnHy 

'  npon  the  etiiployer,  the  performance  of  which 

will  afTord  greater  protection  to  the  employ^, 

■  It  iB  hot  possible  for  the  latter  to  waWe  the 
protection  of  the  statute  under  the  common- 
law  doctrine  of  obvious  risks.  We  regard 
this  as  a  new  and  startling  doctrine  calculat- 
ed toestablish  a  measure  of  liability  unknown 
to  the  common  law,  and  which  is  contrary 
to  the  decisions  of  Massachusetts  and  Eng- 

'land   under   similar   statutes.    •    •    •    We 
think  this  proposition  Is  essentially  unsound, 
and  proceeds  upon  theories  that  cannot  be 
'maintained;    It  is  difficult  to  perceive  any 
difference  in  the  quality  and  character  of  a 
cause  of  action  whether  It  has  its  origin  in 
the  ancient  principles  of  the  common   law, 
'  In  the  formul&ted  order  of  modem  decisions, 
'6t  In  the  declared  will  of  the  Legislature. 
"•Public  policy  In  each  case  requires  Its  rigid 
■enforcement,  and  it  was  never  urged  In  the 
tKHDmon-law   action   of  negligence   that   the 
'rule  requiring  the  employ^  to  assume  the  ob- 
'  vibus  rlskfr  of  the  business  was  In  contraven- 
tion  of  that   policy.    •    •    •    We   are   of 
-opinion  that'  there  Is  no  reason  In  principle 
•or  authority  why  an  .employe  should  not  be 
allowed  to  assume  the  Obvious  risks  of  the 

•  business  as  well  under  the  factory  act'  as 
otherwise.    There  is  no  rule  of  public  policy 

'itrhieh  prevents  an  employ^  from  deciding 
•wheliter,  in.  view  of  increased  wages,  the 
'  dlfflculttes  of'  obtaining  employment,  or  other 

sufficient  reasons,  it  may  not  be  wise  and 
'prudent  to  accept  employment  subject  to  the 
'rules  of'  obvious  risks.    The  statute  indeed 

does  contemplate  the  protection  of  a  certain 

<cla8s  of 'laborers,  but  ft  does  not  dei^rive  them 
'Of  their  free  agency  and  the  right  to  manage 
-their  own  affairs."    I   would  also  refer   to 

Langlols  v.  Dunn  Worsted  Mills,  25  R.  I.  645, 
'67  Atl.  910 ;  Z  Labatt,  M.  &  S.,  {f  649,  650 ;  and 
-cases  cited  In  4  A.  ft  E.  Annotated  Cases,  on 

page'2S,  under  the  title  "Plea  of  Assumption 
'«(  Risk  Available." 
-     The  other  assignments  were  directed  to 

exoeptlohs  taken  to  the  admission  or  rejec- 
'  tlon  of'  evidence.  I  found  no  errors  in  the 
•■ruMng  of  the  court 

•  The  Judgment  below,  should  be  affirmed. 

''(7«  N.  J.  Ij.  867) 
HARRIS.  V.  CONGRESS  HALL  HOTEL  CO. 

■  (Supreme  Court  of  New  Jersey.    July  14,  1908.) 

COKPOBATIONS— OfFICEBB— AUTHOMXr. 

The  law  does  not  ordinarily  imply  in  the 
secretnry  of  a  buslDCSs  corporation  the  power 

.  ex  officio  to  bind  the  company  by  bis  act,  though, 
of  course,  the  corporation  may  become  subse- 
quently bound  by  ratification.  He  cannot,  in 
the  absence  of  a 'special'  authorization,  accept 
a  snrrender  of  a  lease  given  by  the  corporation 

.  tx>  Jta  tenant  and  bind  the  corporation  to  pay 
the  wages  of  the  employes  of  the  iMsee.     He 

'.  may,  of  course,  have  larger  powers  by  special 
appointment  from  the   directors,  and  evidence 

■«t  anch  powers  may  be  found  in  the  circum- 

,  stances  of   the  particular  case. 

(Ed.  Note.— For  cases,  la  point,  see  Cent.  Die- 

'>ol,..12,  Corporations,  {  1G13.} 
(Syllabus  "by  "the  Court.)    '       •    ' 


Certiorari  to  Court  of  Common  Pleas,  Cap» 
May  County. 

Action  by  Edward'  Harris  against  the  Oob- 
jgress  Hall  Hotel  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  certiorari,  Af- 
flrmed. ' 

Argued  February  term,  1908,  befoce  OAB- 
RISON,  SWATZB,  and  TRENOHABD.  JJ. 

Matthew  Jefferson  and  John  W.  Wescott, 
for  prosecutor.  Carrow  &  Kraft,  for  defend- 
ant 

TRENCHARD,  J.  This  writ  of  certiorari 
brings  up  for  review  a  judgment  in  favor  of 
the  defendant  entered  upon  the  verdict  of  • 
Jury  ordered  by  the  Judge. of  the  Cape  May 
common  pleas  court  ou  the  trial  of  an  appeal 
from  a  small-cause  court  At  the  time  the 
verdict  against  the  plaintiff  was  directed,  the 
testimony  would  have  justified  the  Jury  In 
finding  the  facts  as  follows :  That  the  plain- 
tiff took  employment  In  the  suihmer  of  1897 
as  a  servant  in  the  Congress  Hall  Hotel  at 
Cape  May,  being  employed  by  one  Edward 
H.  Cake,  who  was  conducting  the  hotel  un- 
der a  written  lease  from  the  Congress  Hall 
Hotel  Company  that  confessedly  Imposed  no 
liability  upon  that  company,  the  defendant, 
for  payment  of  the  plaintiff's  wages;  that, 
by  Ita  terms,  the  lease  expired  March  1, 1899 ; 
that  about  the  middle  of  August,  1897,  Cake 
became  financially  embarrassed,  and  a  Mr. 
Moore,  the  secretary  of  the  defendant  com- 
pany, and  who  transacted  the  season's  busi- 
ness with  Cake  for  the  company,  came  to  the 
hotel  and  agreed  with  Cake  that  the  company 
would  pay  the  servants  in  the  hotel,  of  whom 
the  plaintiff  was  one,  all  that  was  due  them 
at  that  time,  and  all  that  might  become  due 
in  the  future  If  they  would  continue  work; 
that  In  consideration  of  this  agreement,  and 
at  the  same  time,  Moore  accepted  from  Cake 
a  surrender  of  the  lease,  and  authorized  Cake 
to  run  the  hotel  for  the  company  for  the  re- 
maining two  or  three  weeks,  and  until  It  was 
closed  for  the  season;  that  aS  a  part  of  the 
arrangement  between  Cake  and  Moore,  the 
latter  Instructed  Cake  to  give  to  each  of  the 
servants  an  order  showing  the  amount  that 
was  due  to  them,  saying  that  they  could  pre- 
sent these  for  payment  at  the  Glrard  House 
In  Philadelphia;  that  up  to  August  30,  1897, 
when  the  hotel  closed,  there  was  due  to  the 
plaintiff  for  wages  the  Sum  of  $125,  but  what 
part  of  it  was  for  .services  rendered  before 
the  making  of  the  agreement,  and  what  part 
for  services  rendered  thereafter,  does  not  ap- 
pear. 

The  question  requiring  consideration  to 
whether  there  was  an^  evidence  from  which 
the  jury  might  have  legitimately  inferred 
that  Moore,  the  secretary  of.  the  defendant 
company,  was  authorized  to  accept  a  surren- 
der of  Its  lease  and  make  a  new  contract,  or 
whether  his  act  was  otherwise  binding  up- 
on the  company.  The  law  does  not  ordinarily 
Imply,  in  the  secretary  of  a.  business  corpora- 
tion, the  powei:  ex  officio  to  bind  the  company 
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by  Ills  act,  though  of  course  tb«  corporation 
may  become  subsequently  bound  by  ratifica- 
tion. He  cannot.  In  the  absence  of  special 
authorization,  accept  a. surrender  of  a  lease 
givot  by  the  corporation  to  its  tenant  and 
bind  the  corporation  to  pay  the  wages  of  the 
employes  of  the  lessee.  He  may,  of  course, 
have  larger  powers  by  special  appointment 
from  the  directors,  and  evidence  of  such 
powers  may  be  found  in  the  circumstances  of 
the  particular  cases.  Thompson  on  Corpora- 
tions, i  4697.  In  the  present  case  there  is  no 
evidence  of  special  authority  of  the  secretary 
to  accept  a  surrender  of  the  lease,  and  to 
contract  for  the  company  to  pay  the  wages  of 
the  plaintiff.  It  appeared  from  the  testimony 
that  neither  the  secretary  nor  the  company 
was  apprised  in  advance  of  the  visit  of  the 
secretary  to  Cape  May  that  any  such  propo- 
sition was  to  be  made.  Nor  Is  there  anything 
In  the  circumstances  of  the  case  from  which 
larger  than  the  ordinary  powers  of  the  secre- 
tary might  have  been  inferred.  The  fact 
that  the  secretary  had  transacted  the  sea- 
SAn's  business  with  Cake  on  behalf  of  the 
company  did  not  justify  an  inference  of  pow- 
er to  accept  surrender  of  the  lease  and  to 
make  a  new  contract  So  far  as  the  case 
shows,  his  dealings  h^d  not  extended  beyond 
the  transaction  of  such  routine  business  as 
arose  under  the  lease,  and  could  not  justify 
the  Inference  of  special  authorization  of  pow- 
der to  bind  the  corporation  by  the  acts  In 
qnestlon. 

Nor  was  there,  in  the  present  case,  any 
clrcumstancto  disclosed  by  testimony  from 
which  ratification  might  have  been  inferred. 
The  evidence  Is  that  the  alleged  contract 
was  repudiated  by  the  directors  of  the  com- 
pany as  soon  as  it  was  brought  to  their  at- 
tention, and  there  is  no  evidence  that  the  de- 
fendant received  any  benefits  of  the  con- 
tract. 

Under  these  circumstances,  a  Judgment  for 
the  defendant  was  properly  directed. 

Accordingly  the  Judgment  of  the  common 
pleas  court  is  affirmed,  with  costs. 


(108  Md.  3ST) 

MODERN  WOODMEN  OF  AMERICA  v. 

CEX:iL. 

(Court  of  Appeals  of  Maryland.    June  24, 1908.) 

1.  Tbiait-Offeb  of  Bvidenoe. 

Among  the  papers  proposed  to  be  offered  in 
evidence  by  defendant  in  an  action  on  an  acci- 
dent policy  being  a  printed  clipping  presumably 
from  a  newspaper,  giving  an  account  of  the 
death  of  iDsurcd,  and  stating  that  be  had  com- 
mitted suicide  because  of  lack  of  funds  and  em- 
ployment, the  offer  is  properly  cejected. 

[Bd.  Npte.— For  casei*  in  point,  see  Cent  Dig.' 
▼ol.  46,  Trial,  f  120.] 

2.  Savk. 

Defendant  in  an  action  on  an  accident  pol- 
icy having  admitte4  that  the  proofs  of  death 
had  been  famished  as  required  by  defendant's 
laws,  its  offer  of  the  proofs  of  death,  covering 
many  pages,  is  properly  rejected. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  46,  Trial,  J  88  J  : 


S.  Save.. 

Though  an  affidavit  of  plaintiff  In  an  action 
on  an  accident  policy,  that  insured  had  commit- 
ted suicide,  was  admissible  as  a  declaration 
a^inst  interest,  yet  defendant  having  offered  to 
introduce  it  with  other  papers,  which  were  inad- 
missible as  proofs  of  death,  the  offer,  made  as  an 
entirety,  without  calling  attention  to  the  aifi- 
davit,  was  properly  rejected. 

lEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  §  120.] 

4.  Appeal  and  Errob  —  Review  —  Matters 
Not  Ruled  on  Below. 

The  trial  court  not  having  ruled  on  special  . 
exceptions  to  prayers  for  instructions,  the  legal 
propositions  in  which  granted  prayers  are  con- 
ceded to  be  correct,  the  questions  intended  to  be 
raised  by  the  exceptions  are  not  open  to  con- 
sideration on  appeal. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1647.1  . 

5.  Same— Bills  of  Exceptions. 

The  questions  presented  by  a  prayer  for 
instructions,  the  propriety  of  which  depends  on 
the  evidence,  cannot  be  considered  on  appeal ; 
the  bill  of  exceptions,  containing  the  prayers, 
not  containing  the  evidence,  and  not  being  con- 
nected by  express  reference  to  a  bill  of  excep- 
tions wl&ich,  though  containing  the  evidence, 
brings  up  another  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  , 
vol.  3,  Appeal  and  Error,  {§  2933-2935.] 

Appeal  ftom  Circuit  Court,  Frederidc  Coun- 
ty;  James  B.  Henderson,  Judge. 

Action  by  Julia  M.  Cecil  against  the  Mod-   ' 
ern  Woodmen  of  America,  a  body  corporate 
of  the  state  of  Illinois.    Judgment  for  plain- 
tur.    Defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKEB,  BURKE,  and  WOR- 
THINOTON,    JJ. 

H.  Dorsey  Btchlson,  for  appellant  George 
A.  "Pearce,  Jr.,  and  William  P.  Maulsby,  Jr., 
for  appellee.         ' 


BURKE,  J.  On  the  31st  day  of  August, 
1905,  the  Modem  Woodmen  of  America,  a 
beneficial  society,  incorporated  under  the 
laws  of  the  state  of  Illinois,  issued  a  benefit 
certificate  to  Harry  Cecil,  a  member  of  Pools- 
vUle  Camp  No.  1159,  located  in  Montgomery 
county,  for  the  sum  of  $1,000,  payable  upon 
his  death  to  Julia  M.  Cecil,  his  mother.  On 
April  23,  1906,  Harry  Cecil  was  found  dead 
In  the  room  of  his  boarding  house  in  Wash- 
ington, D.  C,  and  the  proof  shows  that  his 
death  was  caused  by  bis  drinking  carbolic 
acid.  The  society  refused  to  pay  the  Insur- 
ance to  Mrs.  Cecil,  the  mother,  and  she 
brought  suit  upon  the  certificate  In  the  cir- 
cuit court  for  Frederick  county,  and  from  a 
Judgment  entered  in  her  favor  the  defendant 
has  appealed. 

At  the  trial  the  plaintiff  offered  in  evidence 
the  certificate  Issued  by  the  defendant,  and  Its 
counsel  admitted  the  death  of  the  insured, 
and  further  admitted  that  the  defendant  had 
due  notice  of  his  death,  and  that  the  death 
proofs  had  been  submitted  to  it  in  proper 
form  as  required  by  the  laws  of  the  order, 
and  also  admitted  that  Harry  Cecil  was  a 
member  of  the  order  and  In  good  standing. 
Thereupon  the  plaintiff  closed  her  case.    There 
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Ib  a  proTlflioo  In  the  certlfi<»te  which  declares 
that  the  same  shall  be  null  and  void  and  of 
no  effect,  and  that  all  moDeyB  Trhlch  may 
have  been  paid  and  all  rights  and  benefits 
which  may  hare  accrued  on  account  of  the 
certificate  shall  be  absolutely  forfeited,  if  the 
insured  shall  within  three  years  after  be- 
coming a  beneficial  member  of  the  society  die 
by  his  own  hand,  whether  sane  or  Insane,  ex- 
cept by  accident  The  single  controverted 
question  at  the  trial  was;  Did  Harry  Oecll 
designedly  take  his  own  life?  To  show  that 
he  did  the  defendant  offered  in  evidence  the 
testimony  of  Philip  Laddon,  a  druggist  resid- 
ing in  the  District  of  Columbia,  Dr.  J.  Bam- 
sey  Nevltt,  the  coroner,  and  William  Sbam- 
berger,  the  morgue  keeper  of  the  district, 
and  Ira  D.  Philips,  a  friend  and  roommate  of 
the  deceased.  After  the  testimony  of  these 
witnesses  had  been  taken,  the  defendant's 
counsel,  holding  in  his  hand  and  exhibiting 
to  the  court  a  large  bundle  of  papers  fasten- 
ed together,  said:  "I  now  offer  in  evidence 
the  final  death  proofs  in  this  case."  To  this 
offer,  as  made,  the  plaintiff  objected,  and  the 
court  then  Inquired  of  the  defendant's  attor- 
ney for  what  purpose  he  offered  the  proofs 
.of  death,  and  to  this  inquiry  counsel  replied: 
"The  death  proofs  are  always  admissible,  and 
I  now  offer  the  same  in  evidence  for  the  ^n- 
eral  purposes  of  the  case,  and  for  what  they 
are  worth."  The  court  sustained  the  objec- 
tion, and  excluded  the  prcrffered  testimony. 
This  ruling  Is  the  one  complained  of  in  the 
first  exception.  There  was  no  error  in  this 
ruling.  Among  the  -papers  proposed  to  be 
offered  in  evidence  was  a  printed  clipping, 
presumably  from  some  newspaper,  giving  an 
account  of  the  death  of  Harry  Cecil,  and  stat- 
ing that  he  had  committed  suicide  because  of 
lack  of  funds  and  employment  Upon  no 
principle  of  evidence  could  this  have  been 
given  to  the  Jury.  The  proofs  of  death  were 
not  admissible,  because  the  defendant  had 
admitted  that  the  proofs  of  death  had  been 
famished  as  required  by  the  law«  of  the  or- 
der, and  to  have  permitted  these  proofs, 
which  cover  thirteen  pages  of  the  printed  rec- 
ord, to  have  been  introduced  in  evidence, 
would  have  been  a  useless  consumption  of 
the  time  of  the  court  The  affidavit  of  Hrsi 
Cecil,  in  which  she  stated  that  the  Insured 
had  committed  suicide,  was  properly  admis- 
sible, and  would  no  doubt  have  been  admit- 
ted in  evidence  had  the  attention  of  the  court 
l>een  called  to  it;  but  offered  generally  in. 
connection  with  all  the  other  papers  it  was 
rightfully  excluded*  This  was  the  only  pa- 
per, among  the  many  which  the  defendant 
proposed  to  offer,  that  was  admissible  In 
view  of  the  admissions  which  had  been  made, 
and,  if  the  counsel  desired  to  offer  that  paper 
In  evidence,  he  should  have  called  the  court* a 
attention  to  it  and  the  court  would  have  ad- 
mitted it  not  as  a  part  of  the  proof  of  loss, 
but  as  a  declaration  by  the  plaintiff  against 
ber  own  interest  Mutual  Life  Insurance  y. 
Stibbe,  46  Md.  812;  Travellers'  Insurance  CO. 


v.  Nlcklas,  88  Md.  474,  41  Atl.  906;  Fidelity 
Mutual  Life  Ins.  Co.  r.  Ficklin,  74  Md.  183, 
21  Atl.  680,  23  Atl.  197. 

After  the  court  had  excluded  the  proofs  of 
death  as  offered,  the  defendant  introduced 
and  read  to  the  Jury  the  by-laws  of  the  or- 
der, which  provided  that  the  certificate  shall 
be  null  and  void  If  the  insured  within  three 
years  after  beccmilng  a  member  die  by  bis 
own  band,  except  by  accident  The  defend- 
ant then  rested  its  case,  and  the  plaintiff  call- ' 
ed  four  witnesses  in  rebuttal.  At  the  con- 
clusion of  the  whole  case,  the  plaintiff  offer- 
ed four  prayers  for  instructions  to  the  Jury. 
and  the  defendant  submitted  twa  The  court 
granted  the  plaintiff's  prayerst  and  granted 
the  defendant's  second  prayer  and  refused  its 
first  The  mling  of  the  court  npon  the  pray- 
ers constitutes  the  second  bill  of  exceptions. 
The  defendant  filed  special  exceptions  to  the 
plalntifTs  third  and  fourth  prayers;  but  the 
court  did  not  mle  upon  these  exceptions,  and 
therefore  the  questions  they  were  Intended  to ' 
raise  are  not  before  us,  as  this  court  can  on- 
ly pass  upon  such  questions  as  were  raised 
and  decided  in  the  lower  court  The  legal 
propositions  announced  in  the  plaintiff's  grant- 
ed prayers  were  conceded  to  be  correct  and 
they  are  fully  supported  by  the  cases  of  the 
Travellers'  Insurance  Company  v.  Nlcklas, 
88  Md.  470,  41  Atl.  906,  and  Royal  Arcanum 
V.  Brashears,'  89  Md.  624,  43  Atl.  866,  and 
were  properly  g^ranted.  The  defendant's  first 
prayer,  which  was  refused,  asked  the  court  to 
direct  a  verdict  for  the  defendant  because 
there  was  no  legally  sufficient  evidence  in  the 
case  under  which  the  plaintiff  could  recover. 
It  was  an  application  to  the  court  to  decide^ 
as  matter  of  law,  that  the  insured  had  de- 
signedly taken  his  own  life.  It  was  conceded 
at  the  hearing  that  the  plaintiff  bad  made 
out  a  prima  fade  case;  but  it  was  contended 
that  the  evidence  offered  by  the  defendant 
which  Is  embraced  in  'the  first  exception, 
shows  conclusively  that  the  insured  intenti<m- 
ally  committed  suicide.  There  Is  nothing  in 
the  evidence  contained  In  the  second  bill  of 
exceptions,  which  was  taken  to  the  ruling  on 
the  prayers,  to  show  that  Harry  Cecil  will- 
fully con^nitted  snlcide,  and,  as  the  excep- 
tions are  entirely  separate  and  disconnected, 
the  question  raised  by  this  prayer  must  be 
determined  upon  the  evidence  embraced  in 
that  exception  alone ;  and,  as  it  contains  no 
evidence  to  rebut  the  legal  presumption  that 
the  deceased  did  not  take  bis  own  life,  the 
court  could  not  ^^o  matter  what  it  might  find 
the  fact  to'  be,  reverse  the  Judgment  This 
court  said  In  Cooke  v.  Cooke,  Executor,  29 
Md.  662,  that:  "It  is,  no  doubt  weU  settled 
that  unless  bills  of  exception  are  connected 
by  express  reference  to  each  other,  or  by  the 
use  of  words  which  fairly  import  such  con- 
nection, they  vrill  be  considered  as  separate 
and  distinct  and  the  court  will  look  to  and 
consider  only  the  evidence  set  out  in  each 
exception."  In  2  Poe,  PL  &  Prac.  f  820,  it  Is 
stated:    "Where  a  bill  of  exceptions  brings 
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up  only  the  prayers  offered  Vf  the  exceptant 
and  refnsed,  without  a  statement  of  the  evi- 
dence upon  which  they  are  based,  the  court 
will  be  unable  to  consider  them  properly,  un- 
less the  evidence  Is  found  In  another  excep- 
tion previously  taken,  to  which  reference  may 
legitimately  be  made."  In  this  case  there  Is 
no  connection  'whatever  between  the  two  ex- 
ceptions. After  the  flrPt  exception  had  been 
taken,  the  record  shows  as  follows:  "De- 
fendant's'Second  Bill  of  Exceptions.  To  fur- 
ther maintain  Its  issues,  the  defendant  offer- 
ed In  evidence  the  slxty-flfth  section  of  the 
by-laws  of  the  order,  which  was  read  to  the 
Jury."  In  the  view  we  have  taken  of  the 
case,  it  becomea  unnecessary  to  discuss  the 
evidence.  We  have,  however,  carefully  con- 
sidered it,  and  are  of  the  opinion  that  the 
court  would  not  have  been  justified  in  with- 
drawing the  case  from  the  jury. 

Judgment  affirmed,  with  costs  above  and 
below. 


(108  Hd.  446) 

STEWART  &  CO.  v.  HARMAN, 
(Court  of  Appeal*  of  Maryland.    June  25, 1908.) 

1.  Master  and  Servant— Acteonb  for  Inju- 
BiEs  TO  Servant— Evidence— Adhissibu.- 
rrv. 

In  an  action  for  injury  to  a  servant  due  to 
the  glass  falling  from  a  window  and  cutting 
him,  evidence  that  the  glazier  a  few  days  after 
the  acJcident  put  new  strips  around  the  window 
did  not  prove  any  defect  in  the  window  at  the 
time  of  the  accident,  as  the  old  strips  might 
possibly  have  been  injured  in  removing  the  frag- 
ments of  glass  that  adhered  to  the  sides  of  the 
sash  after  the  accident,  or  have  been  broken 
while  being  removed  preparatory  to  putting  in  a 
new  glass. 

2.  Same— EviDENCB  or  Sub8E()ukht  Rcfairb. 

In  an  action  for  injury  to  an  employ^  due 
to  the  glass  falling  from  a  window,  evidence  that 
a  few  days  after  the  accident  the  glacier  put 
new  strips  around  the  window,  and  that,  when 
witnesses  examined  the  window  some  time  after 
the  accident,  they  found  the  strips  had  been 
changed  since  the  original  construction,  shonld 
have  been  excluded. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Master  and  Servant,  f  918.] 

8.  Appeal  and  Error— H a bmt.bw  Error— Ad- 

uissioN  OT  Evidence. 

Error  In  the  admission  of  evidence  for 
plaintiff  was  harmless,  where  the  defendant  on 
cTosB-examioation,  elicited  evidence  to  the  same 
effect 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  n  4161-4170.] 

4;  Master  and  Servant— Liabilitt  tor  In- 
JTTRT  TO  Servant. 

A  master's  liablilty  for  Injn^  to  a  servant 
if  liability  attaches  at  all,  depends  on  a  breach 
by  him  of  some  imposed  duty. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  84,  Master  and  Servant  8  135.] 

6.  Save— Duty  to  Fubnibh  Sajte  Matebiaub 
and  Apfuances. 

A  master  is  required  to  exercise  due  care 
to  provide  and  maintain  safe  materials  and  ap- 
pliances with  which  the  servant  may  perform 
his  work,  but  he  is  not  an  insurer. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  M,  Master  and  Servant  (f  172,  173.] 
6L  Saub— AsSTTMpnoN  of  Risk. 

'  Where  a  servant  engages  to  perform  serv- 
ices for  compensation,  it  is  implied  as  a  part 


of  the  contract  that,  as  between  himself  and  his 
employer,  he  assumes  all  the  risks  incident  to 
the  service. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {{  63^^543,  550.] 

7.  Sams— DuTr  of  Servant  to  Exercise  Duk 
Care. 

Where  an  employer  had  not  established  any 
role  or  cnstom  of  independent  inspection  of  the 
windows  in  its  building,  and  the  window  from, 
which  the  ^lass  fell  and  cut  an  employ^  was  of 
simple  design,  and  the  employ^  bad  ample  op- 
portunity to  examine  its  condition  from  day  to 
day  for  several  months  before  the  accident  hap- 
pened, and  was  abont  50  years  old  and  of  or- 
dinary intelligence  and  capacit;^,  it  was  incum- 
bent on  him  to  observe  its  condition  for  bis  pro- 
tection. 

rnd-  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  tS  706-722.] 

8.  Neolioence— Res  Ipsa  Loquitur. 

The  doctrine  of  res  ipsa  loquitur  is  inap- 
plicable to  establish  a  defect  in  the  construction 
of  a  window  or  a  failure  to  maintain  the  same 
in  good  repair  from  the  mere  fact  that  the  glass 
fell  therefrom,  where  it  cannot  be  fairly  and 
reasonably  inferred  from  the  circumstances 
themselves  that  negligence  in  constructing  or 
in  maintatfaing  the  window  caused  the  accident, 
rsd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  f  218.] 

Appeal  from  Baltimore  City  Court;  George 
M.  Sharp,  Judge. 

Action  by  John  W.  Harman  against  Stew- 
art &  Co.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  without  new 
trial. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKBR,  BURKE,  and 
WORTHINGTON,  JJ. 

Jesse  Slingluff  and  William  L.  Marbury. 
for  appellant  Thomas  C.  Weeka,  for  ap- 
pellee. 

WORTHINGTON,  J.  This  Is  a  suit  by 
an  employs  against  hla  employer  to  recover 
damages  for  an  injury  which  the  former 
sustained  while  engaged  in  the  performance 
of  his  duties.  The  defendant  Is  a  mercantUe 
corporation  carrying  on  business  In  the  build- 
ing at  the  northwest  comet  of  H,oward  and 
Lexington  streets,  In  Baltimore  city.  Plain- 
tiff was  at  the  time  of  the  accident  com- 
plained of  employed  by  the  defendant  to 
make  himself  generally  useful  on  the  fourth 
floor  of  Its  place  of  businesB.  Some  of  his 
duties  were  to  clean  furniture,  to  help  carry 
out  furniture,  and,  more  to  the  point  so  far 
as  this  suit  is  concerned,  to  open  In  the 
momln£  and  to  close  In  the  evening  the 
windows  of  that  floor.  The  plaintiff  testi- 
fied that  he  bad  performed  this  duty  every 
day  during  the  five  or  six  months  of  his 
employment  there.  These  windows  were 
larger  their  dimensions  being  six  by  eight 
feet,  each  containing  a  single  pane  of  heavy 
plate  glass  from  about  three-eighths  to  on&- 
half  an  Inch  in  thickness.  The  windows  were 
opened  and  closed  by  means  of  fixed  pivots, 
one  at  the  top  and  one  at  the  bottom  of  the 
wlitdow  frame.  There  was  also  attached 
to  the  bottom  of  each  window  frame  a  de- 
vice for  controlling  the  window  ahd  holding 
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It  open  or  fibnt,  or  at  any  angle  desired.  It 
Is  not  deemed  necessary  for  the.  purposes  of 
this  case  to  minutely  describe  this  device, 
as  there  is  no  contention  that  it  was  not  In 
good  condition.  On  the  afternoon  of  June 
4,  19G6,  the  plaintiff  had  Just  closed  one  of 
these  windows,  when  in  an  instant  a  great 
many  fragments  of  brolien  glass  from  the 
pane  In  that  window  fell  upon  the  backs  of 
his  hands,  cutting  and  Injuring  him  severely. 
The  manner  in  which  the  accident  happened 
is  briefly  described  by  the  plaintiff  as  fol- 
lows: "Q.  Will  you  describe  to  the  Jury  how 
you  closed  that  window?  A.  tt  works  on  a 
pivot  in  the  middle,  and  you  had  to  push. 
The  window  closed  very  readily.  I  had  the 
window  closed,  and  my  left  hand  was  rest- 
ing on  the  sill,  and  I  was  in  the  act  of  pjoll- 
Ing  down  the  blinds  with  the  right  hand, 
and,  like  a  flash,  I  should  Judge  about  1,000 
pieces  came  out  and  struck  me  here  [Indi- 
cating the  backs  of  his  bands].  Q.  Did  the 
glass  fail  outward  or  inward?  A.  Some  fell 
outward  and  some  fell  inward."  This  was 
all  the  evidence  offered  by  the  plaintiff  as  to 
the  manner  In  which  the  accident  happened, 
and  as  he  was,  at  the  time  of  the  accident, 
hidden  from  view  by  some  furniture  In  the 
room,  no  one  but  himself  saw  how  it  hap- 
pened, though  another  employC  of  the  de- 
fendant, a  Mr.  Gregg,  a  floorwalker,  who 
had  charge  of  the  room,  testified  that  he 
could  see  the  top  of  the  window  at  the  time 
it  was  closed;  that  the  window  closed  rap- 
idly, with  a  bang,  and  then  he  heard  a  ter- 
rible smash  of  glass.  He  said  he  examined 
the  window  immediately  after  the  accident, 
and  found  the  window  glass  broken  out  with 
the  exception  of  some  large  pieces  adhering 
to  the  beading  around  the  edge.  He  also 
testified  that,  as  far  as  he  could  see,  the 
strips  or  beads  which  held  the  glass  in  the 
window  sash  were  in  perfect  condition. 

The  defendant  proved  very  satisfactorily 
that  the  window  In  question  had  been  prop- 
erly constructed,  and  the  plaintiff  does  not 
on  his  part  seriously  contend  that  the  win- 
dow was  not  so  constructed  in  the  first  place, 
but  does  contend  that  it  was  not  maintained 
in  a  reasonably  safe  condition,  and  that, 
therefore,  for  Its  alleged  failure  so  to  main- 
tain this  window  the  defendant  ia  chargeable 
with  negligence.  In  what  respect  it  was  not 
maintained  in  a  safe  condition  was  not 
shown,  and  no  evidence,  except  the  fact  of 
the  breaking  of  the  window  under  the  cir- 
cumstances above  narrated,  was  adduced  to 
prove  any  defect  therein,  unless  the  testi- 
mony of  Mrs.  Harman,  plaintiff's  wife,  to 
the  effect  that  a  few  days  after  the  accident 
she  was  standing  on  the  street  and  saw  Mr. 
Kaufman,  the  glazier,  putting  new  strips 
around  the  window,  and  the  testimony  of 
two  other  witnesses  to  the  effect  that,  when 
they  examined  the  window  some  time  after 
the  accident,  they  found  the  strips  "had  been 
changed  since  the  original  construction, 
might  be  so  considered.     The  evidence  of 


Mrs.  Harman  as  to  what  occurred  several 
days  after  the  accident  does  not  prove  or 
fairly  tend  to  prove  any  defect  In  the  win- 
dow at  the  time  the  accident  happened.. 
These  strips  or  beads  to  which  she  referred 
were  used  to  secure  the  glass  in  the  sasli 
after  it  had  been  set  in  the  rabbet,  and 
were  fastened  to  the  sash  from  the  outside. 
Possibly  the  old  strips  were  broken  or  in- 
jured in  removing  the  fragments  of  glass 
that  adhered  to  the  sides  of  the  sash  after 
the  accident  happened.  Possibly  they  were 
broken  while  being  removed,  preparatory  to 
putting  In  a  new  glass.  When  the  question 
at  Issue  is  the  liability  of  defendant  for  the 
alleged  faulty  construction  or  Improper  main- 
tenance of  an  appliance,  evidence  of  events 
transpiring  after  the  happening  of  the  ac- 
cident is  usually  inadmissible.  Ck>lumbia  v. 
Hawthorne,  144  V.  S.  202,  12  Sup.  Ct  591. 
86  I/.  Ed.. 405;  Ziebm  v.. Electric  Light,  eta, 
C!o.,  104  Md.  48,  64  Atl.  61.  We  think,  there- 
fore, that,  as  this  evidence  was  objected  to. 
It  should  have  been  excluded,  but,  as  the 
defendant  upon  cross-examination  elicited 
evidence  to  the  same  effect,  the  ruling  of 
the  trial  court  in  this  regard  furnishes  no 
reversible  error.  LefBer  v.  Allard,  18  Md. 
645.  In  the  view  that  we  take  of  the  case, 
however,  we  do  not  consider  this  evidence 
Important. 

The  defendant  showed  that  the  windows 
In  the  building  had  been  in  the  first  instance 
properly  constructed  by  a  competent  builder; 
that  such  construction  was  a  safe  one;  that 
the  glass  was  good  plate  glass  of  glazing 
quality;  and  that  the  beading  used  to  hold 
the  glass  in  the  sash  was  of  the  usual  size 
and  sufficient  t6  make  a  good  construction. 
Mr.  Grim,  a  carpenter  employed  by  the  de- 
fendant, testified  that  he  boarded  up  the 
opening  the  afternoon  after  the  glass  was 
broken  out,  and  that  the  beads  that  held  the 
glass  in  the  window  were  In  proper  condi- 
tion; no  part  of  them  being  moved  out  of 
the  way.  Mr.  Gregg,  floorwalker  for  de- 
fendant, testified  that  he  went  to  the  window 
Immediately  after  the  accident,  and  fonnd 
the  window  glass  broken  out,  with  the  ex- 
ception of  some  large  pieces  adhering  to  the 
beading  around  the  edge,  and  that,  as  far 
as  he  could  see,  the  beading  seemed  to  be 
in  perfect  condition.  He  did  not  see  where 
any  of  it  was  gone.  Mr.  E^ufman,  the 
glazier  who  put  the  glass  In  the  sash  when 
the  building  was  originally  constructed  eight 
or  nine  years  before,  testified  that  he  put  a 
new  glass  In  the  window  after  the  accident, 
and  that,  when  he  went  there  for  that  pur- 
pose, he  found  the  beads  and  every  thing  all 
right,  except  that  the  glass  was  gone.  This 
witness  also  testified  that  the  beading  orig- 
inally put  on  the  window  to  hold  in  the  glnss 
was  five-eighths  of  an  Inch,  and  that  when  he 
went  there  to  put  in  the  new  glnss  he  found 
the  beading  to  be  seven-eighths  of  an  inch. 
The  witness  Morrow  also  testified  that  the 
beading  which  held  the  glass  in  place  was  flve- 
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eighths  by  ■  three-quarters.  On  cross-exami- 
nation this  witness  stated  that  the  heading  at 
the  time  of  the  trial  was  larger  than  that 
originally  need  for  the  purpose  of  securing 
the  glass.  When  the  larger  beading  was 
put  on  the  window  did  not  appear,  except 
from  the  testimony  of  Mrs.  Harman,  as 
above  stated.  The  only  evidence  In  the  case 
therefore,  to  show  that  the  window  was  in 
any  respect  defective  on  the  day  that  the 
accident  happened  is  the  Inference  to  be 
drawn  from  the  testimony  that  beading 
sllgjitly  dlfCferent  from  that  used  in  the  orig- 
inal construction  was  put  in  the  window  aft- 
er the  accident.  This  inference  is  rebutted 
by  the  direct  testimony  of  two  witnesses  who 
examined  the  window  immediately  after  the 
accident  happened,  and  who  stated  that  the 
beading'  was  then  In  good  condition. 

But,  assuming  that  there  was  sufficient  eW- 
dence  of  a  defective  beading  at  the  time  of 
the  accident  to  justify  submitting  that  ques- 
tion to  the  Jury,  what  evidence  is  there  that 
such  defective  l)eadlng  caused  or  In  any  way 
contributed  to  the  accident  and  injury?  How 
was  the  beading  defective?  How  did  such 
defect,  if  any,  contribute  to  the  accident? 
Even  if  we  assume  that  some  defect  in  the 
beading  did  in  some  unexplained  manner  cbn- 
trlbute  to  the  accident,  ertiU  where  is  the  evi- 
dence l^ally  sufficient  to  show  that  defend- 
ant did  not  use  due  and  reasonable  care  'to 
maintain  the  window  In  a  safe  condition? 
In  order  to  recover  In  this  case,  it  Is  incum- 
bent on  the  plaintiff  to  show,  not  only  Ifow 
the  accident  happened,  but  also  that  the  de- 
fendant was  remiss  in  respect  to  some  mat- 
ter which'  cai|sed  the  accident  Buswell, 
Per.  InJ.  Ilia.  The  master's  liability,  if  any 
liability  attaches  at  all,  depends  altogether 
upon  a  breach  by  him  of  some  imposed  duty. 
Now,  the  law  Imposes  upon  the  master  the 
duty  toward  bis  servant  of  exercising  due 
and  reasonable  care  to  provide  and  maintain 
proper  and'  safe  materials  and  appliances 
with  which  the  servant  may  perform  his  work, 
but  a  master  Is  not  an  insurer  of  his  serv- 
ant's safety.  Wood  v.  Helges,  83  Md.  269, 
34  Atl.  872.  When  tlie  servatft  engages  to 
perform  certain  services  for  compensation,  it 
Is  implied  as  part  of  the  contract  that,  as  !>&■ 
tween  himself  and  his  employer,  he  assumed 
all  the  risks  incident  to  the  service,  tn  the 
absence  of  any  rule  or  custom  of  the  employ- 
er to  inspect  and  test  appliances  with  which 
bis  employ^  perform  their  respective  serv- 
ices, and  in  the  al>8ence  of  any  rule  of  law 
requiring  him  to  do  so,  the  employes  them- 
selves are  expected  to  exercise  circumspection 
for  their  own  safety.  As  stated  In  Buswell 
on  Per.  InJ.  i  204:  "The  principle  is  that, 
where  a  servant  has  as  good  opportunity  as 
the  master  to  ascertain  aud  avoid  the  danget 
hlms61f,  be  will  have  no  recourse  agtiinst  the 
master  in  case  he  is  injured  thereby,  and  he 
accepts  the '  employnifent  upion  this  implied 
condition."  Upon  this  principle  the  case  of 
McGorty  v.  Southern,  etc.,  Tel.  Co.,  6d  Conn. 


635,  38  Atl.  359,  61  Am.  St  Kep.  62,  waif 
decided.  In  that  case  the  plaintiff,  who  was 
employed  as  a  'lineman  by  defendant,  climbed 
an  old  pole  for  the  purpose  of  removing  the 
wires  and  cross-arms  therefrom,  and  while 
thus  engaged  the  pole  fell,  by  reason  of  its 
being  rotten  at  the  base,  'and  the  plaintiff, 
falling  with  it,  received  serious  injuries.  It 
was  not  shown  that  there  was  any  rule  or 
practice  of  the  defendant  to  Inspect  and  se-. 
cure  poles  before  linemen  were  sent  to  work 
npon  them,  and  the  court  In  disposing  of  the 
case,  said:  '"Whether  it  Is  Incumbent  upon 
the  master  or  upon  the  servant  to  perform 
such  a  duty  Is  usually  a  question  of  fact  de- 
pending upoQ  the  terms  of  the  contract  of 
employment;  the  servant's  knowledge  of  the 
hazards  of  the  work  in  which  he  Is  engaged; 
his  ability  and  opportunity  to  discover  dan- 
gers to  which  lie  Is  exposed,  and  to  avoid 
them,  and  upon  other  circumstances."  And 
it  was  determined,  under  the  circumstances 
of  that  case,  "that  each  lineman  should  look 
out  for  bis  own  safety  in  climbing  poles," 
and  that  the  mastec  was  not  gaUty  of  negli- 
gence for  failure  to  provide  a  system  of  In- 
dependent Inspection.  The  same  principle 
was  also  applied  In  the  case  of  Piper  v.  Cam- 
bria Iron  Co.,  78  Md.  249,  27  Atl.  939,  where 
this  court  said:  "While  employers  should  l>e 
held  to  a  strict  performance  of  duty  toward 
their  employes,  yet  the  latter  must  be  requir- 
ed to  exercise  some  prudence,  and  to  use  the 
necessary  means  supplied  to  them  to  enable 
them  to  do  tUeir  work  in  a  safe  and  expedi* 
tious  manner." 

In  the  present  case  there  is  no  pretense 
that  the  defendant  had  established  any  rule 
or  custom  of  Independent  Inspection  of  the 
windows  In  tlie  building,  and  as  the  window 
in  que8ti(m  was  of  simple  dedgn,  and  tbe 
plaintiff  had  ample  opportunity  to  examine 
Its  condition  from  day  to  day  for  several 
months  before  the  accident  hai^ened,  no  syS" 
tem  of  independent  Inspection  would  seem  to 
bate  been  necessary.  The  plaintiff  was  a 
man  about  SO  years  of  age,  and  fbexe  was 
nothing  to  show  thathe  was  not  possessed  of 
ordinary  intelligence  and  capacity.  It  was 
therefore  incumbent'  upon  him  to  observe  the 
condition  of  the  windows  from  time  to  time 
for  tils  own  protection  as'well  as  that  of  the 
defendant.  '  In  fact,  Mr.  Gregg,  the  floor- 
Walker,  teatlfled  that  it  was  the  plainttfT's 
duty  to  report  to  him  if  any  of  the  windows 
on  tbat  floor  were  out  of  order,  and,  while 
the  plaintiff  denied  this  when  examined  in 
rebuttal,  yet  we  think  that  under  the  cir- 
cumstances of  tills  case  this  duty  was  Im^ 
posed  upon  him  by  the  very  nature  and  char- 
acter of  his  employment  As  stated  by  Mr. 
Justice  Field  In  Northern  Pac.  R.  R.  Co.  v. 
Herbert,  lie  U.  8.  642,  6  Sup.  Ct  690,  29  L. 
Ed.  755:  "If  the  servant  failed  to  exercise 
that  prudence,  care,  and  caution  which  pru- 
dent men  imder  similar  circumstances  woxild 
ordinarily  exercise  and  thereby  contributed 
approximately  to  the  Injury,  he  was  not  en- 
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titled  to  recorer."  In  Toledo,  eto,  R.  R.  Oo. 
T.  Eddy,  72  IlL  138,  where  an  employ^  was  In- 
jured by  a  fall  from  a  ladder  of  which  be  bad 
been  for  some  time  In  constant  use,  the  fall 
haying  been  caused  by  reason  of  some  defect 
in  the  ladder.  It  was  held  that  it  was  the  duty 
of  the  employe  hknself  to  see  and  to  know 
that  the  ladder  was  in  repair,  and,  if  not,  to 
report  the  fact  to  the  proptx  person  for  re- 
pair ;  that  It  was  negligence  on  his  part  not  to 
do  so;  and  tliat  the  company  was  not  liable- 

Thus  far  we  have  proceeded  upon  the  as- 
sumption that  the  plalntlfT  had  proven,  or 
given  evidence  tending  to  prove,  some  defect 
In  the  window,  which  caused  or  which  direct- 
ly contributed  to  the  accident  and  injury  com- 
plained of,  while  In  fact  no  such  evidence  has 
been  offered.  The  plaintiff  contends,  how- 
ever, that  the  mere  fact  of  the  falling  of  the 
glass  is  Itself  evidence  of  such  defect,  and 
also  of  the  defendant's  negligence  In  not  main- 
taining the  window  in  good  r^air — ^in  other 
words,  that  the  doctrine  of  res  ipsa  loquitur 
Is  applicable  to  this  case — and  In  this  con- 
tention he  is  sustained  by  the  ruling  of  the 
trial  court  in  granting  his  first  prayer.  But, 
before  this  doctrine  can  be  applied,  the  effi- 
cient cause  of  the  accident  most  be  shown  by 
the  testimony.  Eivldence  of  some  defect,  by 
reason  of  which  the  accident  happened,  must 
be  adduced.  Ordinarily  it  is  necessary  to 
show  how  the  accident  happoied,  and  then 
to  prove  negligence  on  the  part  of  the  defend- 
ant in  respect  to  some  matter  which  caused 
the  accident,  and  the  mere  fact  that  an  acci- 
dent happened  which  caused  the  injury  is 
not  of  itself  generally  sufficient  to  authorize 
an  Inference  of  negligence.  Buawell,  Per- 
sonal InJ.  Ula.  Until  It  Is  known  what  occa- 
sioned an  injury,  it  cannot  be  said  that  the 
defendant  was  guilty  of  some  negligence  that 
produced  the  Injury.  Benedict  v.  Potts,  88 
Md.  56,  40  Atl.  1067,  41  Lu  R.  A.  478.  To 
mulct  a  defendant  Jn  damages  without  prov- 
ing what  caused  the  accident  is  to  punish  it, 
not  for  any  wrong  It  has  done,  or  for  any 
duty  which  it  has  omitted,  but  because  we 
cannot  prove  what  we  wish  to  find  out 
South  Baltimore  Car  Works  v.  Schaefer,  06 
Md.  106,  53  Atl.  665.  94  Am.  St  Rep.  660. 

TO  test  the  soundness  of  plaintiff's  conten- 
tion, let  us  suppose  that  the  whole  pane  bad 
fallen  out,  unbroken,  and  had  struck  and  in- 
jured the  plaintiff  on  the  first  day  of  his  em- 
ployment The  reasonable  inference  is  that 
such  an  accident  could  only  have  happened 
from  some  defect  In  the  window,  and  the  mere 
fact  of  Its  falling  whole  and  entire  from  the 
sash  would  be  evidence  of  such  defect  and  In 
the  absence  of  satlBfactory  explanation  by  the 
defendant  It  would  speak  against  him  as  to 
the  exercise  of  due  care  on  his  part  In  such 
a  ease  the  rule  would  be  applicable,  because 
it  could  be  fairly  and  reasonably  Inferred 
from  the  circumstances  themselves  that  neg- 
ligence on  the  part  of  the  defendant  In  prop- 


erly constructing  or  In  properly  mtUntainins 
the  window  caused  the  accident  But  in  thi» 
case  the  glass  was  broken  into  "a  thousand 
pieces,"  to  use  the  expression  of  the  plain- 
tiff, before  it  fell,  and  such  breaking  may 
have  been  caused  by  its  being  struck  with  a 
piece  of  fnmlture.  In  moving  It,  during  tho 
day,  or  by  ,the  force  of  the  wind,  or,  as  seems 
most  likely,  by  its  being  shut  with  too  great 
vicdence  by  the  plaintiff  himself.  If  It  oc- 
curred under  any  of  these  clrcomstanceB  the 
defendant  would  not  be  liable,  because  the 
plaintiff,  was  in  charge  of  the  .window  and 
had  opened  and  shut  it  dally  for  five  or  six 
months  in  absolute  safety,  and,  If  there  were- 
defects  In  the  window  and  he  failed  to  dis- 
cover them,  or  if  be  broke  the  window  by 
shutting  it  too  violently,  in  either  event  his 
own  negligence  was  the  cause  of  the  injury,, 
and  he  could  not  recover.  It  has  been  held  . 
in  a  number  ot  cases  that  the  sudden  break- 
ing of  machinery  is  not  of  itself  sufficient  to- 
warrant  the  court  in  sending  the  case  to  the- 
Juty.  South  Baltimore  Car  Works  v.  Schae- 
fer, 96  Md.  106,  63  Atl.  666,  94  Am.  St  Rep. 
660.  As  was  said  by  this  court  In  the  case- 
of  Benedict  v.  Potts,  88  Md.  64,  40  AQ.  1068, 
41Ii.  B.  A.  478:  "The  negligence  alleged  and 
the  Injury  soed  for  must  bear  the  relaticm  of 
cause  and  effect  The  concurrence  of  both 
and  the  nexus  between  them  must  exist  to  con- 
stitute a  cause  of  action."  The  negligence  al- 
leged and  chiefly  relied  on  In  this  case  Is  that 
"the  defendant  failed  to  maintain  said  win- 
dow in  such  condition  that  it  could  be  safe- 
ly used" ;  and  the  only  evidence  of  any  such- 
defect  is  the  inference  to  be  derived  from  the 
testimony  that  after  the  accident  happened 
new  beading  was  used  to  hold  the  window  la 
place,  but  there  Is  no  evidence  whatever  that 
any  defect,  if  any  existed,  caused  the  acci- 
dent complained  of,  or  that  there  was  any 
connection  between  such  alleged  defect  anS 
the  Injiiry.  In  Schaefer's  Case^  supra,  this- 
court,  quoting  from  Stringham  T.  Hilton,  111 
N.  Y.  197,  18  N.  B.  873,  IL.  R.  A.  483,  said: 
"The  same  machine  was  continued  in  use  for 
several  years.  When  used  with  ordinary 
care,  there  was  no  reason  to  siqjpose  that 
harm  or  mischief  would  result  This  fact 
brings  the  case  directly  within  the  rule  that 
when  an  appliance  or  machine  not  obviously 
dangerous  has  been  in  dally  use  for  a  long 
time,  and  has  uniformly  proved  adequate  and 
safe,  its  use  may  be  continued  without  impu- 
tation of  negligence."  We  think  this  lan- 
guage is  applicable  to  this  case.  The  doctrine 
of  res  Ipsa  loquitur  does  not  apply;  at  least 
not  against  the  defendant 

It  follows  from  what  we  have  9aid  that 
there  was  error  In  granting  the  plalntlfTs 
first  prayer,  and,  as  we  do  not  think  the 
plaintiff  Is  entitled  to  recover,  the  Judgment 
appealed  from  will  be  reversed  without  a  new 
trial. 

Judgment  reversed,  with  coBfak 
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BBBRT  et  ti.  T.  DB  MARIS  et  ftL 
<H<IPHANT  ▼.  EDWARD  et  «1. 

(Snpreme  Court  of  New  Jersey.    July  17, 1908.) 

1.  FOBTEITtTREB    —    PENATTIlsa    —    RlXIOIOVa 

Worship— Tbaftic. 

Sections  10,  11,  and  12  of  the  Tice  and  im- 
nonlil^  act  (3  Gen.  Sti  1885,  pp.  3710,  3711) 
enact  that  it  shall  be  lawful  for  certain  officers 
to  seize  any  booth,  tent,  boat,  or  vessel  and  all 
artides  of  traffic  of  any  person,  other  than  those 
puTsaing  their  regnlar  business  in  the  usual 
places,  who  shall  have  such  booth,  etc.,  for  the 
purpose  of  selling  or  disposine  of  such  articles 
of  traffic  within  three  miles  of  any  place  of  re- 
ligious worship  during  the  times  of  holding  any 
meeting  for  religious  worship  at  such  places. 
Such  booths,  tente,  etc.,  and  toe  articles  of  traf- 
fie  are  declared  to  be  forfeited,  and  the  officers 
are  empowered  to  advertise  and  sell  the  same, 
and  after  deducting  the  expenses  of  sadi  seisnre 
and  sale  to  pay  the  residue  of  the  pnweeds  to 
the  overseer  of  the  poor. 

Held,  that  the  provision  for  confiscating  the 
proceeds  of  the  sale  imposed  a  penalty  upon  the 
owner  of  the  proiMrty  by  way  of  a  forfeiture  for 
Tiolating  the  statute. 

2.  CORSTITDTIOnAI.    LAW  —  Dus   Pbooxbs    or 
Law— Seizube  and  Sale. 

Beld,  that  the  owner  could  not  be  thus 
penalised  or  his  property  thus  forfeited  without 
Us  being  first  alforded  a  judicial  bearing. 
8.  NmsAKCE  —  SmaiABT  Bxksot— Powkb  of 
LBeiBLATnaE. 

The  power  of  the  Legislature  to  authorize 
the  summary  destruction  of  property,  which  it 
baa  impressed  with  the  character  of  a  nuisance, 
is  recontised,  and  the  cases  of  Weller  v.  Snover, 
42  N.  J.  Law,  341,  Shivers  v.  Newton.  45  N.  J. 
Law,  469,  and  Newark  v.  Hunt,  60  N.  J.  Law, 
308,  12  Atl.  697,  are  discussed  and  distin- 
guished. 
4.  FoBFxrnmis— SAI.E  or  Fbopkbtt. 

A  statute  may  authorize  the  sale  of  proper- 
ty used  in  violation  of  a  police  regulaSon  in 
some  Instances. 
(Syllabus  by  the  Court) 

Actions  by  Joseph  Berry  and  Thomas  B. 
Ackley  against  R.  F.  De  Maria  and  otbers, 
and  by  Cooper  H.  Oliphant  against  F.  Ed- 
ward and  otbera  Judgments  for  plaintiffs  on 
demurrers  to  plea. 

Argued  June  term  190T,  before  tbe  CHIEF 
JUSTICE  and  REED,  J. 

Jona.  W.  Acton,  tat  plaintiffs.  Thonjas  B. 
Hall,  for  defendants. 

REED,  J.  The  dedaratloii  la  an  acttim  of 
tort  It  charges  that  the  defendants,  on  An- 
gnat  25,  1906,  converted  6  watennelona,  250 
quarts  of  ice  cream,  half  a  ton  of  Ice,  20  caaea 
of  apft  drlnka,  40  quarts  of  milk,  10  boxes  of 
candy,  26  pounds  of  poultry,  100  pounda  of 
beef,  3  bushels  of  oats,  100  pounds  of  cracked 
com,  85  pounda  of  butter,  700  pounds  of  hay, 
ao  pounds  of  lard,  and  1  ham,  the  proper^ 
of  the  plalntlfla.  The  second  plea  seta  up 
certain  facts  in  justification  of  the  tort  The 
facts  80  pleaded,  it  Is  insisted,  legalises  the 
acts  of  the  defoidants  by  force  of  sections  10, 
11,  and  12  of  the  "Act  for  the  suppression  of 
vice  and  inunorality."  8  Gen.  St  pp.  8710, 
8711.  Section  10  of  that  act  provides  that: 
"From  and  after  the  passage  of  this  act  It 
■baU  not  be  lawful  foe  any  person  or  persons 
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to  erctot,  place  or  have  aAy  booth,  stall,  tent, 
carriage,  boat  or  vessel,  or  other  place  for  the 
purpose  or  use  of  selling,  giving  or  otherwise 
disposing  of  any  kind  of  articles  of  traffic, 
spirituous  liquors,  wine,  porter,  beer,  elder,  or 
any  other  fermented  mixed  or  strong  drinks 
(except  as  hereinafter  excepted)  within  three 
miles  of  any  place  of  rrilgious  worship  In  this 
state  during  the  time  of  holding  any  meeting 
tor  religious  worship  in  such  place."  Section 
11  provides  that:  "If  any  person  or  persons 
shall  violate  this  act  by  doing  the  acts  men- 
tioned In  the  preceding  section,  the  person  or 
persons  so  offending  shall  first  be  informed  of 
his,  her  or  their  violation  of  this  act,  and 
shall  be  warned  by  any  justice  of  the  peace, 
constable,  or  two  freeholders  of  the  county 
where  the  ofTense  is  or  shall  have  been  com- 
mitted, to  desist  from  such  oflTense,  and  to 
remove  such  booth,  stall,  tent,  carriage^  boat 
or  vessel,  together  with  all  such  articles  of 
traffic,  etc.,  belonging  to  or  In  the  possession 
of  the  person  so  offending;  and  if  such  per- 
son or  persons  on  receiving  such  Information 
and  warning  shall  forthwith  cease  to  off«id 
against  this  act  and  ahall  remove  at  least 
three  miles  from  such  place  of  religious  wor- 
ship, then  no  other  proceeding  under  thla  act 
shall  be  had  against  such  person  or  persons ; 
but  if  such  person  or  persons  shall  refuse  or 
neglect  immediately  to  remove  when  notified 
or  warned  as  aforesaid,  then  all  the  said  arti- 
cles of  traffic,  spirituous  liquors,  wine,  porter, 
beer,  elder,  and  other  fermented,  mixed  and 
strong  drinks,  and  all  the  vessels,  chests  and 
other  things  containing  the  same,  together 
with  such  booth,  stall,  tent,  carriage,  boat  or 
vessel,  or  other  place  prepared  or  used  for  the 
purpose  aforesaid,  shall  be  and  are  hereby 
dedaied  to  be  forfeited ;  and  it  shall  be  law- 
ful for  any  justice  of  the  peace,  and  constable 
with  two  f reehol^MS  of  the  county,  to  seize 
and  take  possession  of  all  or  any  part  of  the 
said  forfeited  articles  and  liquors,  together 
wifh  such  booth,  stall,  tent  carriage,  boat  or 
▼easel ;  and  at  any  time  within  ten  days  aft- 
er, to  advertise  and  sell  the  same ;  and  after 
deducting  and  paying  the  necessary  and  law- 
.ful  expenses  for  such  seizure  and  sale,  the 
residue  of  the  proceeds  of  such  sale  or  sales 
shall  be  paid  to  the  Overseer  of  the  Poor  of 
the  township."  Section  12  provides  that: 
"Nothing  In  the  act  shall  affect  any  licensed 
hotel  keeper  in  his  or  her  ordinary  or  lawful 
business  at  his  or  her  usual  place  or  residence 
specified  In  his  or  her  license,  nor  shall  it  be 
so  taken  and  construed  as  to  affect  any  mer- 
chant shopkeeper,  farmer,  mechanic,  or  oth- 
er person  in  the  usual  and  lawful  prosecution 
of  his  or  her  or  their  ordinary  concerns  and 
business  in  their  places  of  doing  such  busi- 
ness." The  second  plea  sets  out:  That  the 
plaintiffs,  within  three  miles  of  a  camp  meet- 
ing, a  place  for  religious  worship,  and  during 
times  of  holding  a  meeting  or  meetings  for 
sncb  religions  worship  at  such  place  then  and 
there  being  bdd,  had  a  certain  building  or 
place  for  the  purpose  and  use  of  selllEic^  bar- 
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terlns,  giving,  ot  otherwise  dlspoeing  of  cer- 
tain articles  of  traffic,  to  wit,  tiie  articles 
mentioned  in  tbe  declaration,  and  wblch 
building  or  place  -was  then  and  there  being 
used  by  the  plaintiffs  as  a  place  for  the  tem- 
porary sale,  gift,  or  other  dlBposition  of  such 
articles  of  traffic,  and  the  same  were  then 
and  there  by  the  said  plaintiffs  sold,  etc.; 
that  the  plaintiffs  were  warned  by  the  de- 
fendant Potter,  as  a  Justice  of  the  peace,  the 
said  Potter  being  then  and  there  duly  elected 
and  qualified  to  perform  thedaties  of  a  Jns- 
tlce  of  the  peace,  and  by  one  Milo,  as  con- 
stable, the  said  Milo  being  then  and  there 
«]ected  as  a  qualified  person  to  perform  the 
duties  and  office  of  constable.  De  Marls  and 
Fox,  both  freeholders  of  the  county  of  Gum- 
l>erland,  warned  the  plaintiffs,  who  refused 
to  cease  from  offending,  whereupon  the  arti- 
cles were  taken  in  the  possession  of  the  de- 
fendants, advertised,  and  sold,  and  tl>e  ex- 
penses of  the  sale  deducted,  and  the  residne 
paid  to  the  overseer  of  the  poor. 

The  grounds  of  demurrer  to  this  plea  are: 
BMrst,  that  the  plea  does  not  say  tliat  Potter, 
the  Justice  of  the  peace,  and  Milo,  the  con- 
stable, were  clothed  with  the  authority  claim- 
ed for  them.  This  ground,  as  explained  by 
the  brief  of  the  plaintiffs'  counsel,  rests  upon 
the  alleged  failure  of  the  plea  to  say  that 
they  were  authorized  to  act  In  Cumberland 
coimty  where  the  articles  were  seized.  The 
statute  confers  power  upon  a  Justice  of  the 
peace  and  constable,  and  two  freeholders  of 
the  county.  Assuming  that  the  two  officers 
first  menUoned  must  also  be  officers  within 
the  county,  the  plea  sets  out  that  they  were 
then  and  there  duly  elected  and  qualified  to 
act  as  such  officera  "Then"  refers  to  the 
last  antecedent  time  mentioned,  namely,  Au- 
gust 24,  1906,  and  "there"  refers  to  the  place . 
last  antecedently  mentioned,  namely,  in  the 
county  of  Cumberland,  state  of  New  Jersey. 
It  seems  therefore  that  the  statement  was 
that  each  was  elected  and  qualified  to  per- 
form his  official  duties  In  the  county  of  Cum- 
berland at  the  date  of  the  seizure. 

It  is  next  insisted  that  the  plea  is  double. 
The  duplicity  of  the  plea  is  said  to  arise  from 
the  fact  that  it  first  denies  the  statement  in 
the  declaration  that  the  plaintiffs  were  en- 
gaged in  the  occupation  of  shopkeepers  in 
the  usual  and  lawful  transactions  of  their 
ordinary  concerns  and  business.  In  their  usual 
place  of  doing  business,  and  then  proceeds  to 
set  up  other  facts  as  Justifleation.  The  plain- 
tiffs' brief  insists  that  the  plea  thus  presented 
two  defenses,  namely,  a  Justification  under 
the  statute,  also  a  traverse  of  certain  materi- 
al facts  set  out  In  the  declaration.  But  the 
traverse  of  the  fact  that  the  articles  were  be- 
ing used  by  the  plaintiffs  In  conducting  a  sale 
in  tfaelr  usual  place  of  business  and  in  the 
lawful  transaction  of  their  ordinary  business 
did  not  in  itself  present  a  defense,  for,  if  thu 
traverse  was  proved  to  this  extent  only,  the 
plaintiffs  nevertheless  would  have  been  en- 
titled to  recovery.   The  allegation  In  the  dec- 


laration only  became  material  in  view  of  the 
entire  plea  setting  out  the  steps  takeh  pur- 
suant to  the  statute  to  sell  In  a  summary 
manner  the  articles  mentioned.  The  single 
defense  rested  upon  the  entire  plea,  a  neces- 
sary part  of  which  was  the  statement  that 
the  plaintiffs  were  engaged  in  conducting  a 
temporary  business,  l^ere  is  nothing  there- 
fore in  this  point 

The  third  ground  of  demurrer  is  an  attadc 
upon  tlie  validity  of  the  statute  upon  which 
the  plea  rests  the  Justification.  It  is  ioBisted 
that  this  statute  is  unconstitutional  because 
it  conflicts  with  the  fourteenth  amendment 
of  the  federal  Constitution,  and  It  also  con- 
flicts with  the  first  and  sixth  sections  of  arti- 
cle 1  of  the  state  Constitution.  The  statute 
under  consideration  was  originally  passed  in 
1820,  and  has  but  once  been  the  snbject  of 
Judicial  consideration.  It  came  before  this 
court  In  the  case  of  Rogers  et  al,  v.  Brown  et 
aL,  20  N.  J.  Law,  119.  The  court  construed 
the  act  as  Including  within  ItA  provisions  all 
articles  of  traffic,  and  as  not  being  confined 
to  the  sale  of  Intoxicating  liquors  alone.  The 
constitutionality  of  the  act  was  not  called  In 
question.  Indeed,  the  decision  was  rendered 
a  year  t>efore  our  present  Constitution  was 
adopted.  I  have  no  doubt  of  the  ability  of 
the  Legislature,  under  the  police  power  with 
which  the  state  ia  vested,  to  pass  an  act  pro- 
Tiding  that  hucksters,  peddlers,  and  tempora- 
ry traders  shall  not  assemble  and  ply  their  vo- 
cations in  the  vicinity  of  a  religious  meeting. 
The  confusion  resulting  from  the  presence  of 
such  camp  followers  is  calculated  to  distract 
the  attention  from  the  purposes  of  the  gather- 
ing, and  should  afford  sufficient  ground  for 
legislative  recognition.  Acts  providing  pen- 
alties for  the  disturbance  of.  religious  gath- 
erings were  common  in  England  (L.  Russ.  on 
Crimes,  299)  and  in  this  state.  Judge  Patter- 
son's act  for  suppressing  vice  and  immorality, 
passed  in  1798,  provided  a  penalty  for  dis- 
turbing an  assembly  of  people  met  for  reli- 
gious worship.  In  Commonwealth  v.  Bearse. 
132  Mass.  542,  42  Am.  Rep.  460,  th6  Supreme 
Court  of  Massachusetts  bad  occasion  to  pass 
upon  the  validity  of  a  statute  in  every  sub- 
stantial feature,  save  power  to  take  and  sell 
property,  like  the  present  statute.  The  opin- 
ion of  Justice  Devens  contained  a  full  dis- 
cussion of  all  the  objections  raised  against 
the  legislation  and  vindicated  its  validity. 
Similar  results  were  reached  in  the  cases  of 
State  T.  Cate,  68  N.  H.  240;  State  v.  Read, 
12  R.  I.  137;  Meyers  ▼.  Baker,  122  111.  667, 
12  N.  E.  79,  60  Am.  Rep.  680;  State  v.  Sto- 
well,  103  N.  C  416,  8  S.  E.  900.  In  these 
cases  the  acts  of  those  temporary  dealers'  who 
entered  within  the  proscribed  territories  and 
plied  their  avocations  were  made  misdemean- 
ors and  subjected  the  tntruders  to  a  penalty. 
There  is  thus  abundant  authority  ^pporting 
legislation  which  prescribes  a  imnisbment  by 
imprlBonment,  or  -fine  and.  forfeiture  after 
trial  upon  the  perpetrator  °of  acts  similar  to 
.  those  jiientioined.  Ia  tbo  prssent  act; 
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The  criticism  of  tbe  present  statnte  Is 
aimed  at  tliat  feature  which  permits  the 
seizure  and  sale  of  the  articles  exposed  for 
sale,  together  with  tbe  articles  containing 
them,  and  the  temporary  structure  employed 
for  their  exhibition,  and  the  confiscation  of 
tbe  proceeds,  tritbout  a  {wevlous  trial.  Tbe 
fourteenth  amendment  to  tbe  federal  Con- 
stitution, which  provides  that  no  state  stiall 
deprive  any  person  of  property  wltliout  due 
process  of  law,  is  perhaps  no  more  restrictive 
tlian  section  1,  art.  1  of  our  Constitution, 
which  clause  puts  property  under  Judicial 
protection,  so  that  its  owner  cannot  be  de> 
prived  of  it  except  by  the  law  of  the  land. 
Both  include  tbe  proposition  that  the  owner 
shall  not  be  stripped  of  his  property  without 
an  opportunity  to  be  heard  In  defense  of 
bis  property  rights.  10  Bnc.  of  Laws,  pp. 
290-203,  note  2.  It  is  entirely  settled,  how- 
ever, that  the  restriction  upon  the  legisla- 
tive power  of  tbe  states  imposed  by  either 
Constitution  does  not  extend,  to  a  limitation 
upon  the  exertion  of  tbe  police  power  which 
inheres  in  tbe  state.  Barbler  v.  Connolly, 
113  U.  S.  27,  6  Sup.  Ct  357,  28  L.  Ed.  023; 
In  re  Rahrar,  140  U.  S.  545,  11  Sup.  Ct  865, 
35  It.  Ed.  572.  Inasmuch  as  the  power  of 
the  Legislature,  In  the  exercise  of  polloe 
power,  to  declare  certain  uses  of  property 
to  be  a  nuisance,  exists,  and  Inasmuch  as 
the  power  to  abate  nuisances  has  always  exr 
isted,  it  Is  apparent  that  tbe  scope  of  legis- 
lative authority  to  deal  with  property  in 
this  respect  was  left  unaffected  by  these 
constitutional  guaranties.  The  power  of 
the  Legislature,  however,  to  fix  upon  cer- 
tain uses  of  property  the  character  of  a  nui- 
sance, is  not  unlimited,  but  is  subjected  to 
judicial  supervision.  Lawton  v.  Steele,  152 
V.  8.  133,  14  Sup.  Ct  409,  38  U  Ed.  385. 
The  i>ower  of  the  Legislature  to  deal  with 
property  which  by  use  becomes  a  nuisance, 
by  providing  for  its  summary  destruction 
or  confiscation,  Is  not  unrestricted.  1  Cya 
78,  note  4. 

The  query  is  whether  the  legislation  upon 
which  tike  defendants  rely  In  the  present 
case  Is  valid  as  a  siytport  for  their  action 
in  selling  and  confiscating  the  proceeds  of 
tbe  sale  of  tbe  property  of  the  plaintiffs. 
There  are  cases  in  abundance  in  which  tbe 
power  of  the  Legislature  to  authorize  the 
destruction  of  property  used  In  violation  of 
a  statute,  designed  as  a  ..police  restriction, 
has  been  judicially  vindicated.  In  Weller  y. 
Snover,  42  N.  J.  Law,  341,  the  Legislature 
provided  for  tbe  protection  of  fish  in  tbe 
Delaware  river.  It  empowered  the  fish  ward- 
en to  visit  any  apparatus  for  taking  fish, 
for  the  purpose  of  removing  same.  It  dl> 
rected  that  officer  to  give  notice  that  such 
contrivances  were  known  to  exist,  and  that 
tbey  were  declared  common  nuisances,  and 
to  order  them  to  be  dismantled.  It  empower- 
ed the  officer,  if  after  10  days  from  tbe  notice 
tbe  dismantling  had  not  taken  place,  to  into- 
eeed  to  remove  a^d  destroy  the.  obstruction. 


This  provision  tor  tbe  destruction  of  flsb 
baskets  was  held  to  be  valid.  In  Shlyers 
V.  Newton,  46  N.  J.  Law,  4G8,  the  legislative 
provision  which  conferred  upon  a  milk  inspec- 
tor the  power  to  condemn  and  pour  upon  tbe 
ground  any  mUk  which  be  found  to  be  adult- 
erated was  held  to  be  constitutional.  In  Ne- 
wark, etc.,  Horse  B.  B.  Co.  v.  Hunt  50  N.  J. 
Law,  308,  12  Atl.  697,  the  act  made  glandered 
horses  a  public  nuisance  and  authorized  their 
destruction  by  certain  officers.  It  was  held 
that  tbe  act  was  within  the  police  power  of 
the  state.  It  was  held  that  it  was  not  pro- 
hibited by  the  fourteenth  amendment  of  tbe 
federal  Constitution,  even  although  the  statute 
authorized  the  destruction  of  obviously  dis- 
eased animals  in  advance  of  judicial  determi- 
nation of  the  existence  of  a  nuisance.  It 
was  also  held,  following  Button  v.  City  of 
Camden,  30. N.  J.  Law,  122,  23  Am.  Rep.  203, 
that  a  right  of  action  remained  to  property 
ownei:s  against  the  officers  who  destroyed 
property,  and  a  right  to  recover  in  case  there 
was  no  statutory  nuisance.  It  was  held 
that  so  long  as  the  Legislature  did  not  at- 
tempt to  abridge  that  right  the  statute  was 
sound.  So  it  was  held  in  People  ex  rel. 
Copcutt  V.  Board  of  Health,  140  N.  Y.  1,  36  N 
£.  320,  23  L.  R.  A.  481,  37  Am.  St  Rep.  622, 
that  jurisdiction  to  destroy  property  as  a 
nuisance  rested  upon  the  proof  that  it  was 
a  public  nuisance. 

Tbe  power  to  destroy  before  trial  was  vin- 
dlcted  upon  the  ground  that  tbe  cause  was 
not  final,  and  that  the  owner  of  tbe  property 
retained  bis  right  of  action  In  case-  tbe  of- 
ficers destroying  the  property  exceeded  their 
jurisdiction  by  tbe  destruction  of  that  which 
was  not  a  nuisance.  Tbe  cases  of  Shivers 
V.  Newton,  and  Newark  v.  Hunt,  supra,  may 
be  classed  as  cases  exhibiting  the  legislative 
ability  to  provide  for  the  summary  destruc- 
tion of  property  which  is  a  nuisance  per  se. 
Glandered  horses  likely  to  spread  the  dis- 
order to  other  animals,  and  adulterated  milk 
(Deems  v.  Baltimore,  80  Md.  173,  30  Atl. 
648,  28  L.  R.  A.  541,  45  Am.  St  Rep.  339), 
are  instances  of  property  in  Itself  noxious 
to  tbe  public  welfare.  So  the  Legislature 
may  authorize  tbe  tearing  down  of  build- 
ings erected  witbln  fire  limits,  if  these  are 
made  nuisances  per  se.  Baumgartner  v. 
Hasty,  100  Ind.  575,  50  Am.  Rep.  830 ;  King 
et  al.  V.  Davenport  98  111.  805,  38  Am.  Rap. 
89. 

There  is  however,  another  class  of  nui- 
sances which  firlses  from  tbe  particular  uses 
of  property,  which  property  is  in  itself  in- 
nocuous. The  power  to  abate  nuisances  of 
this  class  at  common  law  extended  only  to 
acts  which  were  essential  to  abolish  its  use 
and  did  not  permit  tbe  destruction  of  the 
property,  unless  necessary  for  that  purpose. 
Thus,  bouses  used  for  the  purpose  of  gaming, 
and  bouses  used  for  .the  purpose  of  prostitu- 
tion, could  not  be  destroyed  for  the  purpose 
of  abating  tbe  nuisances  of  gaming  and  prosti- 
tution.   Hot  could  the  Legislature  empower 
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tbe  BunimBry  decitmction  of  sucb  houaes  wlth- 
ont  a  notice  and  hearing  afforded  to  the  otni- 
en.  Then  there  is  a  class  of  articles  nsed 
In  ylolation  of  police  statutes,  bnt  also  usable 
for  other  purposes,  about  tbe  power  to  pro- 
vide for  the  summary  destruction  of  wbidi 
there  Is  a  diversity  of  Judicial  sentiment ' 
This  diversity  is  exhibited  in  cases  dealing 
with  the  summary  destruction  of  gaming 
apparatus.  Lowrey  v.  Rainwater,  70  Mo. 
152,  35  Am.  Rep.  420;  State  v.  Robbins,  124 
Ind.  808,  24  N.  E.  978,  8  L.  R.  A.  438:  Board 
of  Police  Com'rs  v.  Wagner,  93  Md.  182, 
48  Atl.  466,  62  L.  R.  A  776,  86  Am.  St  Rep. 
4S&.  There  Is  the  same  diversity  of  Judicial 
opinion  respecting  the  right  to  destroy  In- 
toxicating liquors  in  the  same  circumstances. 
Fisher  v.  McGIrr,  1  Gray,  1,  61  Am.  Dec. 
381;  Uncoln  ▼.  Smith,  27  Vt  828;  Ovlatt 
v.  Pond,  29  Conn.  475;  Sullivan  v.  City  of 
Oneida,  61  111.  242.  In  tbe  case  of  Weller 
▼.  Snover,  supra,  the  legislative  ability  to 
empower  fish  wardens  to  dismantle  and  de- 
stroy flsh  baskets  set  in  the  Delaware  river 
and  Its  tributaries,  In  ylolation  of  law,  was, 
as  already  observed,  asserted.  In  that  case 
the  point  made  against  the  legislation  was 
that  the  statute  warranted  the  destruction 
of  the  materials  of  which  the  flsh  basket 
was  constituted.  The  court  remarked  that 
"the  destruction  of  tbe  basket  did  not  call 
for  any  very  nice  care  in  preserving  the  ma- 
terials of  which  it  was  composed."  It  is 
true  that  tbe  Justice  writing  the  ?>plnlon 
further  remarked  ^hat,  "if  the  destruction 
of  tbe  basket  would  not  warrant  tbe  destruc- 
tion of  tbe  materials  of  which  it  was  com- 
posed. If  must  yet  be  admitted  that  the  bas- 
ket was  In  the  stream  In  clear  violation  of 
the  law,  and  so  was  forfeited  to  the  state, 
and.  If  forfeited.  It  was  lost  to  the  owner 
when  seized,  and  be  could  not  be  Injured  by 
its  destruction.''  This  last  remark,  how> 
ever,  was  beside  the  question  whether  there 
could  be  a  forfeiture  without  a  Judicial  de- 
termination of  the  facts  upon  wbicb  the 
forfeiture  would  arise.  The  first  ground 
mentioned  by  tbe  court  In  Weller  v.  Snover, 
supra,  is  In  line  with  tbe  view  of  the  Supreme 
Court  of  the  United  States  expressed  In  Law- 
ton  V.  Steele,  162  V.  B.  133,  14  Sup.  Ct 
499,  88  L.  Kd.  885.  This  case  involved  tbe 
constitutionality  of  a  statute  of  New  York 
wMch  provided  for  the  summary  destruction 
of  fishing  nets  employed  in  violation  of  tbe 
provision  of  a  statute.  Those  provisions  were 
similar  to  the  provisions  of  this  statute  dealt 
with  In  Weller  v.  Snover,  supra.  The  fed- 
eral Sopreme  Court  after  citing  Weller  v. 
Snover,  remarked:  "It  is  true  there  are 
several  cases  of  a  contrary  purport  Some 
of  these  cases,  however,  may  be  explained 
upon  tbe  ground  that  tbe  property  seized 
was  of  considerable  value.  In  leck  v.  Andov 
son,  57  Cal.  251,  40  Am.  R^.  116,  boats  as 
well  as  nets;  Dunn  r.  Bnrlelgb,  62  Ma 
24,  teams  and  supplies  In  lumbering;  King 
V.  Hayes,  80  Ha.  a06»  18  Atl.  882,  a  borse." 


There  was  bere  a  plain  Intlmatton  that  bad 
tbe  nets  been  of  great  value,  a  value  plainly  in 
excess  of  what  it  would  have  cost  to  try  tbe 
question  of  the  violation  of  tbe  statute,  or 
tbe  cost  of  sdllng  the  articles,  tbe  court 
would  have  required  a  preliminary  Judicial 
determination  before  destruction,  rather  thau 
put  upon  tbe  owner  of  the  property  the 
burden  of  bringing  an  action  after  Its  de- 
struction. In  both  the  cases  of  Weller  t. 
^over  and  LawtMi  r.  Steele,  supra,  tbe 
property  was  so  nearly  useless  for  any  legal 
purpose,  and  was  therefore  so  nearly  a  nui- 
sance per  se,  that  upon  that  ground  alone 
the  ability  of  tbe  Legislature  to  enact  its  sanw 
mary  destruction  could  probably  be  rested. 

Tbe  statute  In  tbe  present  case  differs  from 
that  in  the  cases  Just  mentioned:  First,  be- 
cause it  deals  with  property  which  may  be  of 
very  great  value;  and,  second,  because  it 
does  not  provide  for  tbe  destruction  of  tbe 
property,  but  for  Its  sale.  It  cannot  be  doubt- 
ed that  tbe  Legislature  may,  in  some  instan- 
ces, provide  for  the  summary  sale  of  property 
which  is  not  a  nuisance  per  se,  but  only  be- 
comes such  by  the  manner  of  its  use,  or  by 
tbe  manner  in  which  it  Is  permitted  to  be 
used.  The  law  respecting  straying  animals  is 
an  instance  of  this.  Cattle,  when  permitted 
to  run  at  large  are,  under  tbe  statutes  of  most 
states,  nuisances,  and  can  be  impounded,  and 
after  notice  can  be  sold,  and,  after  deducting 
tbe  expenses  of  the  impounding,  keep,  and 
sale  of  the. animals,  tbe  proceeds  are  to  be 
paid  over  to  tbe  owner  of  tbe  animals.  These 
statutes  have  been  beld  to  be  specimens  of 
valid  legislation.  Tbe  owner  Is  given  the 
right  to  reclaim  the  animal,  tbe  expense  of 
keeping  tbe  animal  is  s^f-destructive,  and 
an  early  sale  is  reasonably  necessary,  and  so 
long  as  the  proceeds  of  tbe  sale,  after  deduct- 
ing reasonable  expenses,  are  turned  over  to 
tbe  owner,  it  is  not  a  forfeiture  of  property, 
but  an  ordinary  remedy  for  a  public  griev- 
ance.  In  Orover  r.  Hucklns,  26  Mich,  482, 
and  In  Wilcox  v.  Hemming,  68  Wis.  144-151, 
15  N.  W.  436,  46  Am.  Rep.  625,  this  mattei 
Is  well  discussed.  So  In  similar  cases  wher« 
for  the  abatement  of  nuisances  it  Is  essential 
that  property  sbonld  be  taken  into  the  pos- 
session of  certain  officers  to  prevent  its  use  In 
an  illegal  manner,  in  such  Instances,  If  the 
property  Is  of  a  perfabable  character,  it-  may 
be  sold  before  tbe  Judicial  determination  of 
the  rights  of  the  parties.  A  provision  fOr  the 
summary  sale  of  milk,  fmlt  and  Ice  cream 
would  be  entirely  Justifiable,  although  they 
were  not  nuisances  per  se. 

Tbe  power  conferred  by  the  present  act 
does  not  stop  with  the  taking  of  possession  of 
the  Illegally  used  property,  but  provides  tot 
the  sale,  and,  after  paying  tbe  expenses  of 
the  taking  and  the  sale,  provides  that  tbe 
residue  of  the  proceeds  shall  be  paid  to  the 
overseer  of  tbe  poor  of  the  township.  The 
statute  deals  with  property  of  values  rang- 
ing from  the  slightest  to  the  greatest  It  will 
Include  a  box  of  matchss,  a  tla  cap^  a  ton  ot 
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bay,  a  raHroad  car,  ora  sloop  or  brig.  In  the 
language  of  Judge  Thompson  In  delivering 
the  opinion  In  the  case  of  Fetter  t.  Wilt  et 
aL,  46  Pa.  457,  In  speaking  of  a  statute  sim- 
ilar to  the  one  under  consideration:  "Had 
the  property  been  of  the  value  of  $5,000,  In- 
stead of  the  sum  named,  the  powei  to  con- 
fiscate It  was  equally  adequate.  Nay,  even  a 
steamboat  or  ship  might  be  the  subject  of  this 
summary  process  If  moored  to  the  shore  of 
acme  of  our  larger  'streams  within  three 
miles  of  a  religious  meeting.  If  the  owner 
shonld  attempt  to  sell  or  dispose  of  articles 
of  trafl9c  and  refused  to  more  Immediately 
at  the  bidding  of  some  magistrate." 

The  feature,  however,  which  particularly 
distinguishes  the  statute  under  consideration 
from  those  which  have  received  Judicial  ap- 
proval. Is  that  which  ■  provides  for  the  for- 
feiture of  the  proceeds  of  the  sale  Of  the 
property.  The  forfeiture  of  tlie  property  and 
the  conflscatioB  of  proceeds  of  the  sale  there- 
of was  designed  as  a  penalty  for  the  viola- 
tion of  the  statute.  The  Legislature  could 
not  have  provided  for  the  levying  of  a.  fine, 
or  pecuniary  penalty  up<Hi  the  transgressor 
against  the  statute,  or  upon  bis  property 
without  affording  him  a  hearing  of  a  Judicial 
character.  Neither  could  U  strip  him  of  any 
portion  of  his  property  as  a  penalty,  without 
affording  him  similar  protection.  Forfeiture 
of  the  property  of  a  wrongdoer  under  the 
criminal  law  of  England  followed  a  trial  and 
conviction.  Forfeiture  of  lands  to  the  crown 
followed  an  Inquisition.  In  all  the  numerous 
statutes  providing  for  the  forfeiture  of  prop- 
etty  used  In  violation  of  the  revenue  laws, 
I  know  of  none  that  pretends  to  effect  the 
forfeiture,  save  through  a  Judicial  decree  of 
judgment  While  there  is  no  constitutional 
prohibition  against  a  statutory  provision  for 
tlie  forfeiture  of  property  used  to  commit  an 
unlawful  act,  such  a  statutory  provision  Is 
not  an  exertion  of  tb^  police  power,  but  a 
provision  that  must  be  executed  through  the 
judicial  power.  Freund,  Police  Power,  g{ 
626,  626.  In  the  language  employed  la  10 
Cyc.  1359 ;  "There  can  be  no  forfeiture  of 
property  unless  the  forfeiture  be  Judicially 
determined.  A  statute  or  ordinance  which 
allows  the  seizure  and  confiscation  of  a  per- 
son's property  by  ministerial  officers  without 
Inquiry  before  a  court,  or  an  opportunity  of 
being  heard  in  bis  own  defense,  is  a  violation 
of  the  elementary  principles  of  law  and  the 
Constitution."  This  doctrine  was  recognized 
by  our  C!ourt  of  Errors  In  the  case  of  Haney 
et  al.  T  Compton,  36  N.  J.  Law,  60T.  The 
Legislature  had  enacted  a  statute  to  protect 
the  rights  of  citizens  of  the  state  to  llsh  for 
clams  and  oysters  In  thq  waters  of  the  state, 
and  had  provided  that  it  should  not  be  law- 
ful for  any  person  who  had  not  been  for  six 
months  a  resident  of  this  state  to  mke  or 
leather  oysters  or  other  shellfish  In  the  waters 
of  this  state  on  board  of  ai^  vessel ;  and  fur- 
ther enacted  that  every  person  who  should  so 
offend  should  pay  a  penalty  and  ehacted  that 


the  vessel  and  apparatus  for  fishing  shonld 
be  seized,  that  notice  should  be  given  to  two 
Justices  of  tbe  peace  who  were  empowered 
to  hear  and  determine  the  same,  and.  If  the 
vessel  was  cpndemned,  that  it  should  be  sold 
and  the  proceeds  of  the  sale  appropriated, 
oae-half  to  the  person  who  made  the  seizure, 
and  one-half  to  the  collector  of  the  county 
where  the  offense  was  committed.  This  legis- 
lation was  sustained  as  an  Internal  police 
regulation.  It  was  urged  in  criticism  of  the 
statute  that  it  deprived  the  owner  of  the  ves- 
sel of  his  property  without  due  process  of 
law,  because  the  vessel  could  be  seized  with- 
out process  being  Issued  and  without  notice 
to  the  owner.  The  reply  of  the  court  to  this 
criticism  was,  not  that  a  Judicial  determina- 
tion was  not  necessary  to  support  the  sale 
and  the  appropriation  of  the  proceeds  there- 
of, but  the  answer  of  the  court  was  that  the 
statute  provided  for  a  proceedini;  in  rem, 
which  was  itself  notice  to  the  owner,  and 
provided  that  before  tbe  condemnation  of  the 
vessel  there  should  be  a  hearing  and  deter- 
mination of  the  matter  before  a  competent 
tribunal. 

For  the  reason  that  no  such  provision  Is 
to  be  found  In  the  statute  invoked  to  8U];q;)ort 
the  plea  in  this  case,  we  think  the  statute 
is  unconstitutional,  and  the  plea  setting  it 
up  is  bad.  There  should  be  Judgment  for 
the  plaintiff  on  the  d^nurrer  to  the  plea. 

In  the  case  of  Cooper  H.  Qllphant  v. 
James  F.  Edward  et  al.  the  same  questions 
arise  on  a  demurrer  to  a  plea,  and  for  the 
reasons  Just  given  there  should  be  Judgment 
for  the  plaintiff  on  the  demurrer  to  the  plea 
in  that  case. 

(74  N.  J.  B.  438) 

PRTOR  V.  GRAY. 
(Court  of  BJrrors  and  Appeals  of  New  Jersey. 

June  15,   1908.) 
CBATTBI.  MOKTOAOBS— ExeCTJTIOK— EVIDEWCK. 
Proof  of  the  oath  of  one  who  did  not,  in 
.  fact,  sabscribe  bis  name  as  a  witness  to  tbe 
execution  of  a  chattel  mortgage  by  a  corpoia- 
tioD,  although  he  deijoses  that  be  did  so  sub- 
scribe, is  not  the  proving  of  an  instrument  sufB- 
clent  to  antborize  Its  recotd  so  as  to  give  it 
priori^  over  crediton,  under  onr  statute,  which 
requires  such  proof  to  be  made  "by  one  .or  more 
of  tbe  gubscribing  witnesses  to  It."    Tbe  proof 
must  be  made  by  one  who  subscribes  bis  name 
as  a  witness  after  seeing  the  writing  ezeeuted. 
01  bearing  it  ai^nowledgad. 
(Syllabus  by  the  Court). 

Appeal  from  Court  of  Chancery. 

BUI  by  Bobert  W.  Pryor,  reosiyer,  against 
Allan  J.  Gray.  Decree  tor  defendant,  a»d 
plaintiff  appeala    Afflrmad. 

Frank  Benjamin,  ^for  complainant  Mal- 
colm MacLear,  for  defendant 

BBRGBN,  J.  The  complainant,  as  recelv- 
er  of  an  insolvent  corporation,  filed  his  bill 
of  complaint,  and  therein,  prays  that  a  chat- 
tel mortgage  given  by  the  corporation  to  the 
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defendant  be  decreed  Told  as  to  creditors,  be- 
cause its  execution  was  not  proven  as  re- 
quired  by  our  statute.  Tbe  attestation  clause 
reads-  "In  witness  whereof  the  said  par- 
ty of  tbe  first  part  has  caused  this  mort- 
gage tv  be  signed  by  its  president  and  tbe 
seal  of  tbe  company  affixed."  Tbe  mortgage 
was  signed  by  the  president,  its  common  seal 
affixed,  and  under  It  written:  "Attested: 
Robert  D.  Gemein,  Secretary."  The  execu- 
tion of  the  writing  was  attempted  to  be  prov- 
en by  tbe  oath  of  a  person  who  deposed  that 
the  seal  of  tbe  company  was  affixed,  and  the 
mortgage  signed  and  delivered  by  the  presi- 
dent of  tbe  company  as  its  voluntary  act ' 
and  deed,  "and  that  be  thereupon  signed  tbe 
same  as  subscribing  witness."  It  is  admitted 
that  tbe  deponent  did  not  subscribe  his 
name  as  a  witness  to  the  execution  of  tbe 
mortgage.  The  Vice  Chancellor  held  that  the 
proof  of  execution  did  not  conform  to  our 
statute,  and  therefore  the  mortgage  was  void 
as  to  creditors.  Whether  the  proof  will  be 
sufficient,  if  there  be  no  subscription  by  tbe 
witness,  provided  the  person  making  the  proof 
testifies  that'  the  execution  was  completed  in 
bis  presence,  and  that  he  subscribed  his  name 
as  a  witness,  although  in  fact  he  did  not  do 
so,  as  suggested  by  the  Vice  Chancellor,  need 
not  now  be  determined.  Our  statute  requires 
that  Instruments  of  this  nature,  when  prov- 
ed "by  one  or  more  of  the  subscribing  wit- 
nesses to  it,"  shall  be  received  in  evidence, 
and  that,  when  so  proved,  may  be  recorded. 
It  thus  appears  that,  in  order  to  Justify  tbe 
recording  of  any  instrument,  the  execution 
of  which  is  proven.  Instead  of  being  aclcnow- 
ledged,  the  proof  must  be  made  by  tbe  sub- 
scribing witness,  which  is  defined  to  lie  one 
who  sees  the  writing  executed  or  hears  It  ac- 
Imowledged,  and  at  tbe  request  of  the  party 
thereupon  signs  his  name  as  a  witness.  The 
right  to  have  a  preference  against  other  cred- 
itors by  way  of  chattel  mortgage  is  control- 
led by  the  statute,  and,  unless  the  require- 
ments of  the  law  are  complied  with  that  right 
does  not  exist,  and  the  mere  statement  un- 
der oath,  by  a  person  who,  so  far  as  this 
mortgage  was  concerned  was  a  stranger  to 
the  transaction,  that  be  subscribed  his  name 
aa  a  witness,  wtien  In  fact  be  did  not,  does 
not  meet  the  requirements  ot  the  law  on  this 
subject  He  Is  not  such  a  witness  to  it  as 
is  contemplated  by  the  statute.  But  in  ad- 
dition to  this,  we  think  that  tbe  secretary 
was  the  subscribing  witness  and  attested  to 
tbe  truth  of  the  attestation  clause,  viz.,  that 
tbe  corporation  bad  caused  tbe  mortgage  to 
be  signed  by  its  president  and  tbe  seal  of  the 
omoapany  thereto  affixed,  and  was  the  proper 
person  to  have  made  the  proof,  because  as 
secretary,  it  is  to  be  presumed,  he  bad  know- 
ledge of  the  corporate  action  which  Justified 
tbe  execution  of  the  mortgage  and  tbe  affix- 
ing of  the  seal. 

As  tbe  proof  of  tbe  execution  of  this  chat- 
tel mortgage  does  not  meet  tbe  requirements 
of  our  statute^  tbe  decree  will  be  affirmed. 


06  N.  J.  U  B7S> 
STATE  T.  KELLY. 
(Court  of  Brron  and  Appeals  of  New  Jersey.. 
June  15,  1908.) 

1.  Cbiuinai.  Law  —  Appeal  and  Bbbob— Ub- 

VIEW— IRSUFFICIEWT   PkESENTATION   OW  OB- 
JECTION. 

If  an  indictment  was  defective  because  it 
did  not  show  that  It  was  found  within  six  weeks 
after  the  grand  jury  was  impaneled,  on  the  the- 
oi-y  that  under  Act  April  a  1903  (P.  L.  p.  341), 
the  life  of  tbe  grand  jury  expired  six  weeks  after 
its  impanelment  unless  tbe  cc^irt  ordered  the 
sheriff  to  refrain  while  summoning  a  new  grand 
jury,  the  trial  court's  refusal  to  quash  the  in- 
dictment cannot  be  reviewed  where  the  record 
does  not  exhibit  tlM  facts  upon  which  the  oli- 
jection  is  grounded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   15,   Criminal   Law,   t   2924.] 

2.  Indictment  and   Information  —  Eequi-  ' 
BITES— Grand  Juby— Summoning. 

No  precept  being  required  to  empower  tbe 
sheriff  to  summon  a  grand  jury,  it  is  no  objec- 
tion to  an  indictment  that  it  does  not  appear 
that  the  grand  jurors  were  duly  returned  by  the 
sheriff ;  it  being  presumed  wh^n  a  panel  is  pre- 
sented in  court  by  the  sheriff  that  it  is  done 
pursuant  to  his  statutory  authority,  and  such 
presumption  not  being  overcome  by  the  fact 
that  the  certificate  is  signed  with  tne  sheriff's 
name  by  "C.  B.,  undersheriff,"  this  meaning 
merely  that  the  undersheriff  certified  the  facts, 
and  not  that  the  sheriff  did  not  summon  the 
grand  jurors,  and  the  grand  jury  being  a  good 
one  if  selected  by  the  sbeiiff  whether  there  was  a 
certificate  or  not 

&  Saks— Method  or  Objxoiino  to  Gbahd 
Jury. 

If  it  should  have  appeared  of  record  that  the 
grand  jurors  who  found  an  indictment  were 
duly  returned  by  the  ^eriff,  accused  should 
have  taken  bis  objection  by  challenge  to  grand 
jury  rather  than  by  attacking  the  indictment. 

4.  JuBT  —  Dbawing — Objections- Necessitt 
FOB  Making  Specific. 

An  objection  that  jurors  were  not  drawn 
according  to  law  is  too  general  to  cover  an  ob- 
jection that  the  sheriff  tailed  to  select  the  gen- 
eral panel. 

5.  Same. 

That  a  sheriff,  being  111,  supervised  the  se- 
lection   of   jurors,    while   another   marked   the 
names  suggested  by  him.-^sliows  that  the  selec- 
tion was  made  by  the  sheriff. 
8.  Cbiminai.  Law— Evidence— Res  Gestje. 

In  a  trial  for  keeping  a  disorderly  house, 
the  state  could  show  conversations  between  men 
and  women  at  such  house,  in  accused's  al>sence: 
all  acts  and  conduct  of  the  inmates  being  part 
of  res  gestie. 

7.  DisoBDEBtT  Hou8«  — Evidence  — REPUTA- 
TION or  Inmates. 

In  a  trial  for  keeping  a  disorderly  house, 
the  state  could  show  the  reputation  of  women 
seen  inside  the  house,  since  the  fact  that  prosti- 
tutes visited  the  house  was  competent  testimony, 
and  that  persons  visiting  it  were  prostitutes 
could  be  BAown  by  proof  of  reputation. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent  Dig. 
vol.  17,  Disorderly  House,  (  23.] 

8.  Same. 

In  a  trial  for  keeping  a'  disorderly  honae, 
prosecuting  witness  testifiwl  that  on  Septemtier 
Ist  he  saw  prostitutes  enter  accused's  place  with 
men,  remain  a  short  time,  and  leave.  To  im- 
peach him  accused  showed  that  be  made  the 
complaint  which  stated  that  on  August  2d  and 
for  a  long  time  prior  thereto  accused  kept  a 
disorderly  bouse,  and,  being  asked  if  he  made 
the  complaint  as  an  allegation  of  fact,  he  stated 
that  it  was  made  on  aflSdavits  of  girls  who  had 
lieen  sent  to  the  State  Home  for  Girla  On  re- 
direct ha  was  asked  tq  what  affidavits  bs  rafei^ 
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red,  and  answered:  '^ad  an  affidavit  ofL^, 
who  had  been  sent  to  the  State  School  for  Qirls 
by  her  parents  for  frequenting  the  place."  Ac- 
cused did  not  move  to  strilce  the  latter  part  of 
the  answer.  Beld,  there  was  no  error  prejudi- 
cial to  accused. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  17,  Disorderly  Hoose.  8  2a] 

Error  to  Supreme  Court 

Edward  M.  Kelly  was  convicted  of  keepldg 
a  disorderly  boiise,  and  he  brings  error  from 
a  Judgment  of  tlie  Supreme' Court  affirming 
the  conviction.  '  Affirmed. 

The  fallowing  Is  tbe  opinion  per  curiam  in 
the  Supreme  Court: 

"This  is  a  conviction  for  keeping  a  dtsor- 
derly  house.  On  tbe  trial  the  ground  upon 
wblch  the  disorderly  character  of  the  house 
was  put  was  that  It  was  a  place  wherein 
whoring  was  habitually  permitted. 

"Tbe  first  assignment-  is  based  upon  an  ex- 
ception to  the  refusal  of  tbe  trial  judge  to 
quash  the  indictment.  Tbe  first  objection 
raised  against  the  indictment  is  that  It  did 
not  appear  that  it  was  found  wltbln  six 
weeks  after  tbe  grand  Jury  was  impaneled; 
the  Insistence  being  that  the  life  of  tbe  grand 
Jury,  under  tbe  provisions  of  the  act  of  1903, 
(P.  h.  p.. 341),  expired  six  weeks  after  it«  Im- 
panelment,  unless  tbe  court  ordered  tbe  sher- 
iff to  refrain  while  summoning  a-  new  grand 
Jury.  If  there  is  any  substance  in  this  ob- 
jection, it  is  8ufficlei)t.  to  say  that  there  is 
nothing  in  tbe  case  to  exhibit  tbe  existence 
of  facts,  upon  which  the  objection  was  ground- 
ed. 

"It  is  next  objected  that  tbe  list  of  names 
purporting  to  be  those  of  tbe  grand  jury 
-which  found  tbls  indictment  Is  not  signed  by 
anybody,  and  so  there  was  no  legal  grand 
inquest  Tbe  objection  is  that  it  should  ap- 
pear that  tbe  grand  jurors  wh}cb  found  tbe 
indictment  were  duly  returned  by  tbe  sberlfF. 
The  indictment  is  in  tbe  usual  form,  reciting 
that  those  who  found  it  were  duly  commis- 
sioned and  then  and  there  duly  charged  to 
Inquire  in  behalf  of  tl^e  state.  No  precept  is 
required  to  empower  the  sberllC  to  bring  in 
tbe  grand  jury.  The  law  requires  him  to  do 
84>:  When  the  panel  Is  presented  in  the  court 
by  the  sherlfT,  It  is  presumed  to  be  done  in 
pursuance  of  his  jstatutory  authority.  This 
presumption  is  not  overcome  by  the  paper 
flled  in  the  clerk's  office  and  inserted  in  tbe 
record.  '  Tbls  purports  to  be  a  certificate  of 
the  siierUf.  It  is  sign^  by  bis  name,  follow- 
ed by  tbe  words:  'By  Cyrus  Benedict,  Under- 
sherlft'  This  does  not  show  that  tbe  sheriff 
aid  not  cause  to  come  before  the  court  good 
and  lawful  men  to  serve  as  grand  jurors.  It 
only  means  that  tbe  undersheriff,  for. the 
sheriff,  certified  to  tbat  fact ;  and,  if  the  Jury 
was  selected  by  the  sberlff.  It  was  a  good 
jury,  whether  there  was  or  was  not  a  certiijr 
icate.  If,  however,  there  was  any  substance 
tn  this  objection,  It  should  have  been  taken 
bychallenge  to  the  grand  jury.  ' 

"It  is  again  assigned  for  error  that  tbe 


sheriff  failed  to  select  the  general  panel  of 
jurors  for  the  September  term.  There  was 
no  challenge  for  this  specific  cause;  tbe  only 
cliallenge  being  that  the  jurors  were  not 
drawn  in  tbe  manner  provided  by  law,  which 
was  too  general.  Besides,  the  evidence  shows 
that  although  the  sheriff  was  ill,  be  bad  at- 
tended to  Important  business,  and'  tliat  bet 
supervised  the  selection  of  the  Jurors,  while 
Mason  marked  the  names  suggested  by  the 
sberlff.  It  Is  unnecessary  to  decide  whether 
a  deputy  sheriff  has  power  to  select  a  Jury ; 
for  in  this  case  there  was  evidence  to  show 
that  the  selection  was  done  by  the  sheriff. 

"It  is  again  assigned  for  error  tbat  the 
court  Illegally  admitted  evidence  of  conver- 
sations between  ^en  and  women  at  the  hotel, 
in  tbe  absence  of  the  proprietor.  This  was 
permissible,  because  all  acts  and  conduct  of 
those  within  are  part  of  the  res  gestae.  They 
are  a  part  of  the  conduct  wblch  proves  or 
disproves  disorder.  BIndemagle  t.  State, 
60  N.  J.  Law,  307,  87  Atl.  819. 

"It  is  assigned  for  error  that  the  court  per- 
mitted Mason  to  testify  to  the  reputation  of 
two  -women  seen  inside  the  house.  The  fact 
that  prostitutes  visited  tbe  bouse  was  com- 
petent testimony,  and  the  fact  that  those 
visiting  were  prostitutes  is  provable  by  proof 
of  reputation. 

"It  is  also  assigned  for  error  that  Mason 
was  permitted  to  testify  that  when  he  made 
tbe  complaint  against  tbe  defendant,  he  had 
tbe  affidavit  of  one  Josephine  Lord,  who  bad 
been  sent  to  tbe  State  Home  for  Girls  for 
frequenting  this  bouse  when  she  was  17 
years  of  age,  and  afterward  permitted  the 
said  Josephine  Lord  to  be  called  as  a  wit- 
ness, when  she  could  not  testify  to  any  fact 
within  tbe  time  limited  by  the  enactment 

"Mason  had  testified  for  the  state  that  be 
on  September  let  bad  seen  two  prostitutes 
enter  tbe  defendant's  place,  each  with  a  man, 
and  remain  there  for  -  some  time,  and  each 
came  out  with  a  man.  For  the  alleged  pur- 
pose of  impeaching  his  truthfulness,  be  was 
asked  by  tbe  counsel  for  tbe  defendant 
-whether  he  had  not  made  the  complaint  upon 
Which  the  defendant  was  arrested,  and  which 
stated  tbat  on  August  2d,  and  for  a  long  time 
prior,  the  defendant  did  keep  and  maintain 
a  disorderly  house.  He  was  then  asked 
whether  he  made  this  complaint  as  an  allega- 
tion of  fact  This  question  was  designed  to 
bring  ont  tbat  the  complaint  bad  been  made 
without  the  personal  knowledge  of  the  wit- 
ness who  admitted  that  at  the  date  of  the 
complaint  namely,  August  Slst,  he  had  not 
seen  any  women  go  into  defendant's  plactt 
This  Inquiry  was  entirely  Irrelevant,  but  was 
Admitted.  The  witness  answered:  'It  [the 
complaint]  was  made  on  affidavits  of  glrlS 
vfho  had  been  sent  to  the  State  Home  for 
Girls.*  This  left- Mr.  Mason  in  the  position 
of  having  sworn  out  a  warrant  recklessly  on 
the  strength  of  affidavits  made  by  other  pfeo' 
pie.  '  It  was  therefore-  open  to  the  prosecn- 
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tlon  to  show  that  bis  conduct  had  not  been 
BO  regardless  of  truth  by  showing  more  par- 
ticularly the  character  and  strength  of  the 
afiSdavits  upon  which  he  had  acted.  So  the 
prosecutor  on  his  redirect  examination  asked: 
'What  affidavits  do  you  refer  to?'  Then  came 
the  answer:  'Had  an  affidavit  of  Josephine 
Lord,  who  had  been  sent  to  the  State  School 
for  Girls  by  her  parents  for  frequenting  this 
house  when  she  was  17  years  of  age.'  There 
was  no  motion  to  strike  out  the  part  of  the 
answer  which  stated  why  the  girl  had  been 
sent  to  the  Reform  School.  The  court,  how- 
ever, did  say  that  the  state  could  go  Into  the 
details  of  what  somebody  else  said ;  and  the 
counsel  for  the  defense  remarked.  That  he 
wished  to  show  that  Mason  did  not  get  the 
Information  of  bis  <>wn  knovrledge,'  and  tbe 
matter  then  rested. 

"There  was  no  injurlons  «rror.  The  Judg- 
ment is  affirmed." 

Frank  B.  Bradner  and  Michael  T.  Barrett, 
for  plaintiff  In  error.  Henry  Zoung,  for  de- 
fendant in  error. 

PER  CURIAM.  The  Judgment  under  re- 
view herein  should  be  affirmed  tor  the  rea- 
sons expressed  in  the  memorandum  filed  in 
the  Supreme  C!ourt 

(7t  N.  3.  ti.  G61) 

COLLINS  V.  WEST  JERSEY  EXPRESS  CO. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

July   8,   1908.) 

TBUX—EvIIWNCB— DlBECTED   TeBDIOT.. 

The  plaintiff  proved  that  he  was  injured  in 
attempting  to  avoid  a  runaway  hone  taat  had 
been  frightened  by  a.  collision  with  a  wagon 
carrying  the  mail,  upon  which  the  name  of  tbe 
defendant  company  was  painted,  from  which 
fact  an  inference  arose  that  it  was  defendant's 
wagon.  Defendant  proved  that  neither  the  col- 
liding mail  wagon  nor  its  driver  was  engaged  in 
defendant's  service;  that  its  business  was  not 
that  of  carrying  tbe  mail,  although  a  horse  and 
wagon  had  been  let  out  by  it  to  another  company 
for  that  parpose^  Held,  that  the  direction  of  a 
Verdict,  for  defendant  was  proper. 
(Syllabus  by  the  CouH.) 

Error  to  Supreme  Court    , 

Action  by  Daniel  F.  Collins  against  fbe 
West  Jersey  Express  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

See  72  N.  J.  Law,, 231,  62  Atl.  676,  8  L. 
R.  A.  (N.  S.)  873. 

Jefferson  &  Wescott,  for  plaintiff  in  error. 
Bourgeois  &  Sooy,  for  defendant  In  error. 

MINTURN,  J.  The  substantial  ground 
of  complaint  In  this  case,  as  presented  by 
tbe  assignments  of  error,  Is  that  the  trial 
Judge  at  the  close  of  the  case  directed  a 
yerdlct  for  defendant  under  the  following 
state  of  facts:  On  the  15tb  of  March,  1901, 
while  a  wagon  waa  being  loaded  on  Central 
avenue,  In  Atlantic  City,  another  wagon 
carrying  tbe  United  States  mall,  but  bear- 
ing  tbe   name   of   tbe   defendant   upon   it, 


struck  tbe  former  wa9on«  jmd  the  horse 
drawing  the  same,  taking  fright  from  tbe 
impact,  dashed  down  the'  avenue  up  which 
plaintiff  was  coming.  The  plaintiff  in  an 
attempt  to  avoid  the  runaway  broke  his 
leg .  by  falling  over  a  lumber  pile  on  tbe 
street,  and  instituted  this  suit  to  recover 
damages  for  his  Injuries.  The  defendant 
disclaimed  responsibility  by  denying  that 
the  driver  of  tbe  mall  wagon  was  in  defend- 
ant's employ  at  tbe  time  of  the  accident. 
The  testimony  In  support  of  tbe  relation- 
ship of  master  and  servant  was  as  follows: 
Lister,  the  driver  on  the  wagon  which  was 
struck,  was  asked:  "How  did  It  baroen?  A. 
Why  the  West  Jersey  express  wagon  struck 
my  wagon.  I  told  him  tthe  driver]  to  hold 
up;  don't  strike  me;  dont  run  Into  me." 
Newman,  the'  driver  at  tbe  mail  wagon, 
was  asked  upon  cross-examination  whether 
upon  a  former  trial  he  had  not  testified 
that  at  the  time  of  tbe  accident  be  was  em- 
ployed by  the  defendant,  and  be  replied: 
"Not  to  my  knowledge.  If  I  did  so.  It  was  a 
mistake."  The  record  of  that  trial  was  ad- 
mitted to  show  that  he  did  so  testify. 

The  plaintiff's  case  thus  constructed  up- 
on a -basis  of  inferences  was  met  by  proof 
by  defendant  that  the  driver  of  the  mall 
wagon  had  not  been  in  the  employ  of  the 
defendant  during  the  year  1901 ;  that  he  had 
been  paid  during  that  year  by  tbe  railway 
company,  in  support  of  which  the  vouchers 
of  the  company  were  produced  and  admitted 
In  evidence;  that  the  West  Jersey  ft  Sea 
Shore  Railway  Company  alone  held  the  con- 
tract for  the  carriage  of  tbe  mall  during 
that  year,  and  had  not  let  it  out  In  whole 
or  in  part ;  that  the  defendant  held  no  such 
contract;  and  that  its  only  connection  with 
the  business  was  td  let  out  a  horse  and  wag- 
on to,  the  railway  company  for  use  in  that 
service.  ' 

Upon  this  uncontradicted  proof,  the  direc- 
tion of  a  verdict  for  the  defendant  by  the 
trial  court  was  manifestly  proper.  McCor- 
mack  V.  Standard  Oil  Co.,  60  N.  J.  Law,  243, 
37  Atl.  617. 

The  Jud^ent,  therefore.  Should  be  af- 
firmed. 

Cli  N.  J.  B.  MO) 

VOIOT  et  al.  v.  DOWB  et  aL 

(Conrt  of  Chancery  of  New  Jersey.    July  11, 
190&) 

BvipERCS— Paroi.  Testihort— Adkissibixitt 

TO  Aptect  Wbttino. 

Parol  testimony  was  admissible  to  abow 
that  the  real  consideration  for  a  deed  was  nat- 
ural love  and  affection,  though  the  deed  recited 
ttiat  the  consideration  was  the  payment  of 
money. 

[Ed.  Note.— For  cases  In  point,  see  Gent.  Dig. 
vol.  ao.  Evidence,  H  1012-617.] 

Bill  by  Frank  Volgt  and  another,  executors, 
against  August  H.  Dowe  and  others.  BiU 
dismissed. 
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Frank  E.  Bradner,  for  complainants.  Na- 
than Knssy,  for  defendants. 

STBVBNS,  V.  G  -  The  complainant's  testa- 
trix made  a  deed  of  land  to  the  defendant 
Dowe,  exinressed  to  be  for  the  consideration 
of  $2,000,  the  receipt  of  which  vfan.  In  the 
Qsoal,  formal  language,  thereby  acknowledg- 
ed. The  complainants  bring  snlt  for  the 
consideration  money,  alleging  its  nonpay- 
ment. The  defendant  in  his  answer  admits 
that  the  money  was  not  paid,  bat  he  avers 
that  the  real  consideration  was  natnral  lore 
and  affection. 

The  proof  snstalns  the  amn/tx.  The  con- 
tention Is  that  it  is  competent  to  contradict 
the  writing  for  the  prarpose  of  showing  non- 
payment, but  that  it  is  not  competent  to 
vary  it  for  the  porpose  of  slMnrlng  what  the 
real  consideration  was.  I  have  read  with 
care  the  cases  referred  to  in  the  brief  of 
connsel,  bnt  I  cannot  find  in  them  any  sop- 
port  for  the  very  inequitable  irtopoaition  for 
which  he  oontrads,  viz.,  that  so  mnch  of  the 
ooniBlderatlon  clanse  as  makes  against  com- 
plainants may  be  disproved,  and  so  much  as 
makes  for  them  cannot.  As  the  matter  ap- 
pears, either  on  the  face  of  the  deed  stand- 
ing by  Itself  or  on  the  proof  standing  by 
Itself,  the  Intent  of  the  grantor  wtis  not  to 
subject  the  grantee  to  a  future  money  par- 
ment.  It  would  be  strange,  indeed,  if,  hy 
an  arbitrary  exclusion  of  part  of  the  evl- 
denoe,  he  should  be  sidijected  to  Itt 

The  cases  in  this  state  are  all  one  way,  and 
they  hold  "that  the  true  consideration  of  a 
deed  may  be  shown  by  parol,  though  It  vary 
from  that  expressed;  but  not.  to  vary  or 
enlarge  the  grant"  Morris  Canal  v.  Ryer- 
Bon,  27  N.  J.  Law,  467;  Herbert  v.  Scofleld, 
9  N.  J.  Bq.  492;  Speer  v.  Speer,  14  N.  J.  Eq. 
240;  Silvers  v.  Potter,  48  N.  J,  Eq.  647,  22 
AtL  684;  Hatterriey  t.  Blssett,  61  N.  J.  Bq. 
607, 29  Atl.  187,  40  Am.  St  Bep.  5S2. 

The  bill  should  be  dismissed. 


(73  N.  J.  B.  m) 

ATLANTIC  CITY  v.  ASSOCIATED  REAL- 
TIES CORP. 
(Court  of  ErroiSB  and  Appeals  of  New  Jersey. 

Jane  16.  1908.) 
i,  IteKD— OONSTBUCnOH— Reskbvatiohs. 

The  predecessors  in  title  of  the  defendant 
by  deed  conveyed  to  the  city  of  Atlantic  City 
an  easement  or  right  of  wa^  over  a  striij  of 
land  on  the  ocean  front,  wtych  deed  contiuned 
a  clear  restriction  against  placing  any  bnilding 
or  structure  upon  the  ocean  aide  of  the  lan& 
ccmveyed,  with  a  proviso  reserving  the  right 
to  |>inld  a  pier  of  a  certain  kind  and  length, 
on  which  the  owners  shall  not  permit  the  sale 
of  any  commodities  "and  be  confined  to  charging 
only  an  entrance  fee."  The  defendant  erected 
a  pier  of  the  kind  and  length  permitted,  and 
charged  visitors  thereto  aq  entrance  fee  of  10 
cents.  In  addition.  It  charged  such  visitors 
after  they  had  entered  upon  the  pier  additional 
mmiH  for  the  hire  and  nae  of  roller  skates,  and 
for  checking  garments.  Held,  that  sneh  charges, 
other  than  the  entrance  fee,  were  made  in  viola- 
tion of  the  covenant  that  the  pier  owner  should 
"be  eonfined  to  «jiarglng  only  an  entrance  fee." 


2.  Dedication— Powia  of  Orrr  to  Acoept. 

The  city  of  Atlantic  dtj,  as  trustee  for  the 
public,  has  a  right  to  accept  a  deed  for  a  grant 
to  the  pnhlic  of  a  right  of  way  over  lands  on 
the  ocean  front  for  the  purpose  of  a  board  walk, 
the  deed  containing  a  negative  covenant  granting 
in  effect  also  a  right  of  light,  air,  and  view 
over  and  across  the  oceanward  land  from  the 
board  walk,  notwithstanding  this  latter  right  is 
limited  by  a  reservation  to  the  donors  of  the 
privilege  of  placing  thereon  a  certain  kind  of 
stracture,  when  the  use  to  which  those  struc- 
tures should  be  con6ned  la  defined  tor  the  pur- 
pose of  regulating  the  kind  of  structures  and 
tiie  number  of  structnres  whl<A  could  and  would 
likely  be.  erected. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  t  66.] 

8.  Sake— Evidence  or  Acoxftaaok. 

An  acceptance  of  property  dedicated  to  the 
pnblic  use  may  be  shown  by  an  instrument  in 
writing  execnted  hy  the  proper  authorities '  on 
behalf  of  the  public,  m  by  the  use  and  improve- 
ment of  the  property  dedicated,  by  the  duly  an- 
thorlzed  authorities. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  §|  73-76.] 

(Sylhibas  by  the  Coart)  '   • 

Appeal  from  Court  of  Chancery. 

Bill  by  the  city  of  Atlantic  City  against 
the  Associated  Realties  Corporation.  From 
a  decree  (67  Atl.  937)  dismissing  the  bill, 
complainant  appeals.    Reversed. 

Harry  Wootton,  Godfrey  &  Godfrey,  and 
OUbert  Colling  for  appellant  Thompaon 
it  Cole,  for  respondent 

TBBNCHARD,  J.  TOla  Is  an  appeal  from 
a  decree  of  the  Court  of  CSiancery  dlsmiss- 
iag  the  bill  of  the  complainant  the  dty  of 
Atlantic  City.  The  bill  se^ks  to  restrain  the 
defendant  from  charging  any  fee  to  visitors 
to  its  pter,  or  any  part  thereof,  except  an 
entrance  fee.  The  rights  of  the  parties  de- 
pend tipon  the  legality  and  construction  of 
an  easement  deed  made  by  the  predecessors 
in  title  of  the  defendant  to  the  complainant 

In  1889  (P.  L.  1889,  p.  20Q  an  act  was  pass- 
ed' empowering  cities  located  on  or  near  the 
ocean,  and  embracing  wltbln  their  limits  or 
jurisdiction  any  beach  or  ocean  front  by  or- 
dinance to  lay  ont  and  open  streets  and 
drives,  and  to  constmct  public  walks  along 
the  beach  or  ocean  front  and  to  grade  and 
otherwise  improve  the  same  and  to  regulate 
the  use  thereof.  Subsequently  several  sup- 
plements to  this  act  were  passed.  By  a  sup- 
plement of  1890  (P.  L.  1890,  p.  169)  It  was 
provided  that  any  walk  constructed  upon  any 
such  street  so  laid  out  should  be  elevated 
above  the  surface  of  the  grouAd  and  be  con- 
structed on  piling  or  other  supports  placed 
in  the  street;  and,  when  such  elevated  walk 
should  be  constructed,  the  city  could  permit 
approaches  to  be  made  to  connect  with  it 
from  contiguous  property  on  the  landward 
side  or  side  most  remote  frem  the  ocean.  By 
this  supplement  the  city  was  authorized  to 
accept  any  dedication  of  lands  or  rights  which 
might  be  made  for  the  purpose  of  enabling 
such  city  to  open  and  lay  ontsttcb  street  or  for 
the  purpose  of  constructing  any  such  walk. 
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or  for  the  purpose  of  making  any  Im- 
provement In  or  to  the  same.  By  a  further 
supplement  of  1896  (P.  h.  1896,  p.  18),  the 
common  council  was  authorized  to  relocate, 
in  whole  or  in  part,  any  puhllc  walk  or  walks 
which  might  have  been  or  which  might  there- 
after be  constructed  or  built  Under  the 
authority  thus  given,  the  city  of  Atlantic 
City  laid  out  a  street  60  feet  wide  along  the 
ocean  front  and, constructed  thereon  a  pub- 
lic board  walk  elevated  on  posts,  and  in  the 
year  1896  relocated  and  laid  out  a  street  GO 
feet  wide  along  the  beach  or  ocean  front, 
and  constructed  thereon  a  new  public  board 
walk  40  feet  wide  and  about  4  miles  long  of 
a  more  permanent  and  substantial  character, 
elevated  on  posts.  The  owners,  with  one 
or  two  exceptions,  of  ocean  front  land  over 
which  the  60-foot  strip  extended,  on  April  80, 
1896,  executed  and  delivered  to  the  city  the 
right  of  way  agreement  or  board  walk  dedi- 
cation deed,  by  which  they  dedicated  over 
,  their  respective  lands  the  60-foot  strip,  and 
inserted  in  their  deeds  covenants  protecting 
the  use  by  the  public  of  the  eO-foot  strip 
and  board  walk,  and  the  lands  on  the  ocean 
side  thereof,  and  prohibiting  the  erection  of 
buildings  to  the  Ocean  ward  of  the  walk  for 
the  purpose  of  preserving  a  continuous  oceein 
View  from  the  board  walk.  Among  such 
owners  who  executed  such  easement  deeds^ 
were  William  Bowler,  Bllaa  J.  Mollneaux, 
George  C.  Governator,  and  John  H.  Wahl, 
who  were  the  predecessors  in  title  of  the  de- 
fendant corporation.  In  these  deeds  the 
grantors  covenanted,  among  other  things,  as 
follows:  "The  said  parties  of  the  first  part, 
their  heirs,  executors,  administrators,  and 
assigns,  shall  not  and  will  not  put  or  «rect 
or  allow  to  be  placed  or  erected  on  the  lands 
hereby  granted  or  on  the  ocean  side  thereof 
any  building  or  structure,  except  as  provided 
by  ordinance,  •  •  •  and  that  these  cov- 
enants shall  attach  to  and  run  with  tiie 
lands  and  premises  hereby  granted  and  the 
lands  on  the  ocean  side  thereof  so  long  as 
the  same  shall  be  used  for  the  purpose  of  a 
street  and  a  public  steel,  board  or  plank  walk, 
and  that  the  same  may  be  enforced  or  its 
breach  or  nonobservance  may  be  restrained 
or  enjoined  at  any  time  by  the  said  party  of 
the  second  part.  Its  successors  and  assigns; 
♦  *  •  provided,  however,  that  the  within 
grantors  shall  not  be  prohibited  from  build- 
ing a  pier  in  front  of  their  property  and  con- 
necting the  some  to  the  new  walk  to  be  erect- 
ed, and  upon  the  further  condition  that  the 
said  pier  shall  be  at  least  one  thousand  feet 
in .  length  extending  into  the  ocean  beyond 
the  present  60-foot  wide  strip  and  constructed 
of  iron  or  steel,  and  shall  not  permit  the 
sale  of  any  commodity  upon  the  same  and 
be  confined  to  charging  only  an  entrance  fee." 
The  60-foot  strip  so  dedicated  by  the  pred- 
ecessors In  title  of  the  defendant  ran  over 
the  several  tracts  of  land  owned  by  them 
and  constituting  a. tract  of  land  on  the  west- 
em  line  of  Arkansas  avenue  extending  south- 


erly 2000  feet  to  the  exterior  line  fixed  by 
the  state  board  of  riparian  commissioners, 
having  a  frontage  of  200  feet  on  the  ocean 
front,  which  several  tracts  of  lands  by  mesne 
conveyances  became  ve?rt«d  In  Clement  J. 
Adams,  who,  together  with  his  wife,  by  deed 
of  March  1,  1906,  conveyed  to  the  defendant 
corporation.  The  defendant  subsequently 
built  a  pier  upon  this  property  on  the  ocean 
side  of  the  eO-foot  strip,  and  attached  the 
same  to-  the  l)oard  walk:  The  testimony 
shows  that .  the  defendant .  charged  visitors 
to  its  pier  an  entrance  fee  of  10  cents.  In 
addition,  it  charged  such  visitors  after  they 
had  altered  upon  the  pier  additional  sums 
for  the  hire  and  use  of  roller  skates  and  for 
checking  garments.  It  is  Insisted  that  these 
cbarges,  other  than  the  entrance  fee,  were 
made  in  violation  of  the  covenants  already 
recited. 

The  main  question  is  whether,  assuming: 
that  the  agreement  Is  valid,  the  defendant 
lias  violated  Its  terms  by  its  charge  for  the- 
hird  and  use  of  roller  skates  and  for  the 
chediing  of  garnlents.  We  think  that  this 
charge  Is  in  violation  of  the  covenant  The 
easement  deed  most  be  construed  so  as  to 
effectuate,  If  possible,,  the  Intention  of  the 
parties,  and  to  fulfill'  the  common  purpose  of 
the  grantprs,  unless  inconsistent  with  settled 
rales  of  law.  IS  Cyc.  601.  COie  covenants 
therein  contaltied.  show  tiiaf  the  owners  of 
the  beach  front  lands  were  actuated  by  a 
common  purpose  to  carry  Into  effect  by  their 
joint  action  a  general  plan  of  mutual  heoeflt 
to  themselves  and  to  the  public  to  preserve 
an  open  view  oceanward  from  the  elevated 
public  walk,  -and  to  that  end  to  restrict  the 
use  of  the  landi  and  the  business  to  be  con- 
ductied,  on'  the  ocean  side  of  the  walk.  The 
language  of  the  covenant  that  the  pier  own- 
er "shall  not  permit  the  sale  of  any  commod- 
ity upon  the  same,  and  be  confined  to  charg- 
ing only  an  entrance  fee,"  seems  plainly  to 
admit  of  but  dne  constrnctittn,  namely,  tliat 
no  pecuniary  exaction  beyond  a  fee  for  en- 
trance to  the  pier  is  allowable.  Of  course, 
fees  charged  a  visitor,  after  entering  the  pier, 
in  addition  to  a  fee  paid  for  entrance  to  the 
pier,  a,re  not  entrance  fees,  and  such  charges, 
not  being  entrance  fees,  are  in  violation  of 
the  literal  words  of  the  covenant 

In  Atlantic  City  v.  Atlantic  City  Steel  Pier 
Co.,  62  N.  J.  Bq.  139,  49  Ati.  .822,  involving  a 
construction  of  the  same  covenant  with  re- 
spect to  a  charge  of  an  additional  fee  for  re- 
served seats  on  the  pier  and  additional  fees 
for  entrance  to  an  inclosed  hall  on  the  pier. 
Vice  Chancellor  Reed,  In  disposing  of  the 
question,  said:  "I  am  constrained  to  the  con- 
clusion that  these  charges,  are  in  violation 
of  the  tepms  of  the  agreement  Reading  the 
entire  clause,  not  merely  that  part  directed 
against  the  sale  of  commodities,  but  includ- 
ing, the  limitation  in  respect  to  what  should 
be  charged,  the  natural  conWruction  of  the 
agreement  seems  to  me  to  be  that  any  addi- 
tional charge,  f^r  admissl(«  to  any  pact  of 
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the  pier,  after  the  payment  of  the  entrance 
fee,  conflicts  with  uie  restriction  which  the 
grantors  Imposed  upon  themselves,  namely, 
that  they  should  be  confined  to  charging  on- 
ly an  entrance  fee.  It  seems  too  obvious  for 
discussion  that  the  fees  charged  after  the  vis- 
itor has  entered  upon  the  pier  are  not  en- 
trance fees.  If  not,  then  the  purpose  of  the 
agreement,  as  well  as  Its  literal  words,  for- 
bid this  collection.  It  Is  said  on  the  part  of 
the  defendant  that  the  covenant  contained 
In  the  proviso  is  an  enabling  and  not  a.  re- 
strictive covenant.  It  is,  however,  perceived 
that  the  agreement  itself  contains  a  clear  re- 
striction against  placing  any  obstruction  up- 
on the  ocean  side  of  the  board  walk.  The 
proviso  merely  modlSes  the  restriction  by  re- 
lieving the  grantor  from  it,  sp  far  as  to  per- 
mit the  building  of  a  pier,  of  a  certain  length 
upon  which  certain  things  shall  be  done. .  The 
restriction  Is  operative,  except  in  so  far  as 
the  proviso  relieves  it  of  its  operative  force. 
The  grantor,  therefore,  must  show  that  its 
structure,  in  form  and  in  use,  comes  within 
the  exceptive  words  of  the  proviso.'"  Jn  the 
present  case  the  learned  Vice  Chancellor  said 
that  the  "hiring  a  pair  of  skates  for  a  lim- 
ited period  to  a  person  going  on  the  pier  hard- 
ly falls  wlthUk  the  description,  of  a  sale  of 
'any  commodities,'  nor  can  it  be  said  to  b4 
.^'charge  of  an  additional  entrance  fee,"  and 
concluded,  therefore,  that  the  covenant  was 
not  violated.  While  the  charge  for  hiring 
skates  and  checking  garments  on  the  pier 
may  not  be  considered  as  an  additional  en- 
trance fee,  yet  It  is  certainly  a  charge  mad^ 
In  addition  to  an  entrance,  fee  after  a  person 
has  entered  upon  the  pier  and  paid  his  en- 
trance fee,  and  is  a  charge  unassociated  with 
the  charge  for  entrance  to  the  pier,  and  is  In 
.  direct  violation  of  the  language  of  the  coy- 
.  «nant  that  the  pier  owner  "shall  be  confined 
to  charging  only  an  entrance  fee."  If  the  ex- 
.  tra  charge  cannot  be  classified  as  a^  entrance 
fee,  then  It  must  be  an  additional  charge  and 
Biich  a  charge,, as  Is  forbidden  ^y  the  lan- 
guage of  the  covenant  Th^re. is, no  distinc- 
tion, from  the  view  point  of  the  covenant,  be- 
tween the  character  of  the  charge  for  the 
hlse  of  skates  and  the  charge,  for  the  hire  of 
reserved  seats  such  as  was  properly  held  In 
Atlantic  City  v,  AUant(c  City  Steel  Pier  Co., 
supra,  to  be  a  violation  of  the  covenant 

The  fact  that  In  the  case  sub  Judlce  the 
payment  of  the  entrance  fee  entitled  the  vis- 
itor to  go  to  ai^  part  of  the  pier  and  to  hear 
and  see  everything  there  provided  for  the  en- 
tertainment of  vlstors  does  not  alter  .the  con- 
struction of  the  covenant  It  wiH  not  do.  In 
view  of  the  language  of  the  icovenant,  to  say 
that  because  the  visitor  is  not  satisfied  with 
the  entertainment  provided  and  desires  .to  hire 
a  pair  of  skates,  he  must  pay  for  them.  Un- 
do' such  a  construction,'  the  meaning  and 
operative  force  of  the  covenant  would  be 
made  to  depend  upon  the  notion  or  fancy  of 
the  visitor  to  the  pier  as  to  the  kind  of  an- 
tertalnment  he  desires.    The  rights  of  the 


parties  can  rest  upon  no  such  basis,  but  must 
depend  ux>on  a  proper  construction  of  the 
covenant  of  the  easement  deed. 

But  it  Is  Insisted  by  the  defendant  that  the 
deed  Is  ultra  vires,  and  the  covenant  there- 
fore unenforceable.  Substantially  the  same 
objection  was  raised  by  the  defendant  in  the 
case  of  Atlantic  City  v.  Atlantic  City  Steel 
Pier  Co.,  62  N.  J.  Eq.  139,  49  Atl.  822.  The 
Vice  Chancellor  there  says:  "This  Insistence 
Is  grounded  upon  the  terms  of  the  supple- 
ment of  1890,  by  which  the  city  is  author- 
ized to  accept'  any  dedication  for  the  purpose 
of  enabling  the  city  to  open  and  lay  out  a 
street  and  build  and  improve  a  board  walk. 
It  is  argued  that,  while  a  dedication  of  the 
land  upon  which  a  board  walk  is  to  be  built 
is  within  the  power  so  granted  to  the  city, 
an  agreement  hi  respect  to  other  lands  is  en- 
tirely aside  from  the  provisions  of  the  act 
The  language  in  the  act  is  broad.  It  does 
not  confine  the  city  to  the  acceptance  of  land 
upon  which  the  walk  Is  to  be  constructed. 
It  may  accept  any  lands  or  rights  for  the 
purpose  of  making  any  Improvement  In  or 
to  the  street  or  walk.  But,  assume  that  the 
act  is  as  narrow  as  the  defendant  insists,  it 
cannot  be  succeasfnlly  contended  that  Atlan- 
tic City,  as  trustee  for  the  public,  would  not 
have  the  right  to  accept  a  dedication  of  lands 
for  a  public  purpose  without  express  legisla- 
tive authority.  Such  a  grant  is  effectual  ev- 
en without  trustees.  All  the  land  oceanward 
of  the  board  walk  could  have  been  dedicated 
.by  its  owners  as  a  park  or  boulevard,  or  pub- 
lic bathing  ground,  or  for  any  other  purpose. 
•Now,  the  agreement,  as  I  construe  It,  con- 
tains a  grant  to  the  public  of  a  right  In  the 
nature  of  an  easement.  It  Indirectly,  by  a 
negative  covenant,  grants  a  right  of  light,  air, 
and  view  over  and  across  the  oceanward 
land  from  the  board  walk.  This  right  Is 
limited  by  a  reservation  to  the  donors  of  the 
privilege  of  placing  thereon  a  certain  kind 
of  structure.  And  the  uses  to  which  those 
structures  shall  be  confined  is  defined,  for 
the  purpose  of  regulating  tfte  kind  of  struc- 
ture and  the  number  of  structures  which 
could  be,  and  would  likely  be,  erected.  The 
owners  have  themselves  limited  the  uses  to 
which  such  structures  may  be  put  Such  a 
restricted  grant,  in  my  Judgment  tte  city 
may  accept,  and,  as  the  representative  and 
trustee  of  the  public,  may  Invoke  the  Judi- 
cial arm  of  the  government  to  protect"  We 
think  that  the  city  of  Atlantic  City,  as  trusieo 
for  the  public,  has  the  right  to  accept  a  deed 
for  a  grant  to  the  public  of  a  right  of  way 
over  lands  on  the  ocean  front  for  the  pur- 
pose of  a  board  walk; '  the  deed  containing 
&  negative  covenant  granting,  in  effect  also 
a  right  of  light,  air;  and  view  over  and  across 
the '  oceanward  land  .  from  the  l>oard  walk, 
notwithstanding  this  latter  right  is  limited 
by  a  reservation  to  the  donors  of  the  privi- 
lege of  placing  thereon  a  certain  kind  of 
structure,  when  the  use  to  which  those  struc- 
tures shall  be  confined  Is  defined  for  the  pur- 
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pose  of  rcgol^tlBg  Ibe  kind  of  strnctur^  and 
the  number  of  structures  which  could  and 
would  likely  be  erected.  And  so  are  the 
authorities.  20  A.  &  E.  Enc.  of  U  (2d.  Ed.) 
pp.  1186,  1187;  13  Oyc.  459,  400. 

It  Is  again  insisted  that  the  easement  deed 
was  never  accepted  by  the  city.  Acceptance 
may  be  shown  by  an  instrument  in  writing 
executed  by  the  proper  antborltles  on  behalf 
of  the  public  of  by  the  use  and  Improvement 
of  the  property  dedicated  by  the  duly  author- 
ized authorities.  Abbott  on  Municipal  Coi^ 
poratlons,  p.  1767.  In  the  present  case  ac- 
ceptance is  shown  by  both. 

All  other  objections  raised  have  been  al- 
ready  sufficiently  answered. 

The  complainant  is  entitled  to  have  an  In- 
junction restraining  the  defendant,  its  offi- 
cers, servants,  agents,  and  employ^,  from 
charging  visitors  to  its  pier  any  fee  or  suqi 
of  money  for  the  hire  and  use  of  roller  skates, 
or  for  diecklng.  garments,  in  addition  to  an 
entrance  fee  to  the  pier  or  after  entrance  to 
the  pier.  The  decree  must  therefore  be  re- 
versed, and  the  record  remitted  to  the  Court 
of  Chancery  In  order  that  a  decree  may  be 
made  In  accordance  with  this  opinion.  The 
complainant  is  entitled  to  costs  In  the  Court 
of  Chancery  and  In  this  court 


(74  N.  J.  B.  528) 

AGEKS  et  al.  ▼. 


KOCH. 


(Court  of  Chancery  of  New  Jersey.     Jnly  0,< 
1908.) 

1.  Vendok  and  Pttrchaber— Tendob's  Tnuc 
— Objectiohs. 

That  two  Judghientg  were  on  record  a«ainat 
vmdor*  was  a  valid  objection  to  their  title  to 
land. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dte- 
vol.  48,  Vendor  and  Purchaser,  |  262.] 

2.  Same— Dedicated  Street. 

A  dedication  of  a  proposed  street  across 
land  made  by  filing  a  map  in  1857  was  a  cloud 
upon  vendors'  title,  entitlin|;  proposed  purchas- 
ers to  refuse  to  take  title  in  the  absence  of  a 
vacation  of  such  street,  though  the  street  was 
never  accepted  and  the  land  covered  by  it  had 
been  mostly,  if  not  entirely,  improved  and  In- 
closed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  ||  255-258.] 

3.  Specific  Pebmoruancb— Title  ot  Vkitdob 
— Stjiticienct— Time. 

Ordinarily,  if  time  is  not  of  the  essence  of 
a  contract  to  convey,  it  is  safflcient  if  the  vendor 
can  give  clear  title  at  the  date  of  a  decree  to 
compel  the  purchaser  to  specifically  perform, 
though  the  vendor  has  no  clear  title  when  the 
bill  IB  brought 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,   Specific  Performance,  |  243.] 

4.  Save— Tike  as  Essence  or  Contbact. 

A  contract  dated  September  22d  provided 
for  a  conveyance  of  vacant  land  on  or  bef(»e 
October  15th,  and  that  on  the  passing  of  title 
the  purchaser  might  take  possession.  The  pur- 
chaser intended  to  build  tind  early  possession' 
was  important,  if '  not  necessary,  to  effect  the 
object  of  the  purchase.    Vendors  knew  that  the 

gnrchaser  intended  to  build,  and  that  he  desired 
nmediate  unclouded  possession.  Eeld,  that 
while  the  contract  itself  did  not  make  it  so,  oon- 
stdering  its  terms  with  the  otbtse  facts  stated, 


tinie  of  passing  title  was  of  the  essence  of  the 
contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  H  24S-248.] 
6.  Saub-Timb  to  StFB. 

Where  one  party  to  a  contract  to  eonvey 
land  notifies  the  other  that  lie  will  not  perform, 
a  bill  to  specifically,  perform  the  contract  must 
be  filed  speedily,  unless  the  party  receiving  the 
notice  be  in  possession. 

[Ed.  Note. -For  cases  in  pohit  see  Cent  IMS' 
voL  44,  Specific  Performance,  U  325-341.] 

6.  Saicx— No  Laches. 

That  one  who  contracted  to  buy  land  re- 
jected'vendor's  title  October  19th,  and  they  did 
not  stie  to  siMcificaUy  perform  until  Febmary 
19th,  does  not  show  laches  barring  their  right 
to  sue,  where  the  purchaser  was  absent  for  some 
time  in  the  meantune  and  did  not  sue  to  recover 
the  deposit  made  by  him  on  the  purchase  price 
until  February  1st  snd  there  were  other  eir- 
cnmatanees  which  might  have  reasonably  led 
plaintiff  to  suppose  that  the  negotiations  were 
not  finally  closed. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {g  325-341.] 

BUI  by  Fr«derl(^  6.  Agens  and  others 
against  Julias  Koch.  DlsmisBal  of  bOI  ad- 
vised. 

A.  F.  Skinner  and  Pitney,  Hardin,  ft  Skin- 
ner, for  complainants.  Frank  B.  Bradner, 
and  Woemer  &  Woerner,  for  defendant 

EMERY,  V.  0.  This  Is  a  bfll  by  the  ven- 
dors for  the  specific  performance  by  the  pur- 
chaser of  a  written  contract  for  the  sale 
and  purchase  of  land  on  Broad  street.  In 
the '  city  of  Newark,  and  to  enjoin  a  suit  at 
law  brought  by  the  purchaser  for  the  re- 
covery of  the  deposit  money  paid  on  the  ex- 
ecution of  the  contract  The  defendant  re- 
sists the  specific  performance  of  the  contract 
on  two  grounds:  First  that  the  complain- 
ants have  not  as  required  by  the  contract 
"a  perfect  record  title"  to  the  premises; 
and,  second,  because  the  time  of  conveyance 
was  of  the  essence  of  the  contract,  and,  the 
complainants  not  being  able  to  convey  a 
perfect  title  by  the  time  stipulated,  specific 
performance  should  not  be  decreed.  The 
first  objection,  as  to  title,  was  in  fact  well 
founded  at  the  time  of  filing  the  bill  and  the 
answer,  the  premises  being  on  the  record 
Incumbered  by  two  Judgments  against  the 
vendors,  and  also  by  a  dedication  of  a  pro- 
posed street  across  a  consid»aUe  portion 
of  tiie  frontage  of  the  premises,  on  Broad 
street  made  by  the  filing  of  a  map  showing 
such  proposed  street  (called  Pyatt  street) 
in  the  year  1857  by  a  former  owner  of  the 
pranlsra.  The  street  was  never  accepted  by 
the  public,  and  the  lands  covered  by  it  had 
been  mostly,  if  not  entirely.  Improved  an^ 
Inclosed,  But  the  proposed  street  had  never 
been  vacated,  and.  In  the  absence  of  such 
vacation  by  public  authority,  the  right  of 
the  municipal  authorities  tb  accept  the  dedi- 
cation, even  after  this  lapse  of  time,  was 
a  cloud  on  Oie  title,  and  the  defendant,  who 
proposed  to  baQd  upon  the  premises  covered 
by  the  proposed  street  was  ^stifled  in  de- 
cfllnlng'to  accept  the  title  as  a  perfect  ree- 
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ord  title  at  the  time  fixed  Cor  passing  title. 
Tbeae  objections  to  the  title,  however,  bave 
been  removed  and  at  the  hearing  (February, 
1908),  releaeea,  or  dlecbarges  ot  the  Judg- 
ments, and  also  a  vacation  of  the  proposed 
street  by  the  proper  municipal  authority 
were  produced,  and  a  perfect  record  title 
can  now  be  given.  Objection  was  made  at 
the  bearing  to  the  validity  of  the  vacation, 
but,  as  I  think,  witbont  sufficient  grounds. 
If  time  is  not  of  the  essence  of  the  contract, 
It  la  sufficient  ordinarily.  If  clear  title  can 
be  given  at  the  time  of  the  decree.  Oakey 
▼.  Ck>ok,  41  N.  X  Eq.  S60,  363,  364,  7  AU. 
495;  Moore  t.  Galupo,  65  N.  J.  Eq.  194,  56 
AtL  628  (Gray,  V.  Ch.,  1903);  Fry,  ^ec. 
Perf.  (4th  Ed.)  1366;  |>omeroy.  Specific  Pert 
1422. 

The  material  questli»,  therefore,  is  wheth- 
er time  was  of  the  essence  of  the  contract, 
and  whether  by  reason  of  the  failure  to  ten- 
der a  perfect  record  title  at  the  time  stipulat- 
ed complainants  have  no  right  to  specific  per- 
formance. The  contract  was  dated  S^tember 
22,  1906,  and  by  It  the  vendors,  for  the 
consideration  of  120,000,  agreed  to  convey 
by  deed  of  warranty,  free  from  all  Incum- 
brances (the  taxes  for  the  year  1906  to  be 
apportioned  to  the  date  of  settlement),  "a 
good  perfect  record  title  to  the  premises, 
subject  to  a  mortgage  of  $7,500,  on  or  be- 
fore the  15th  day  of  October  next  ensuing 
the  date  hereof."  The  purchaser  on  his 
part  agreed  "to  pay  the  said  sum  of  (20,000 
as  and  for  the  purchase  money,  as  follows: 
1500  on  signing  the  agreement,  $7,500  by 
taking  the  property  subject  to  a  mortgage 
for  that  amount  now  upon  the  same,  inter- 
est to  be  apportioned  to  date  of  settlement, 
$7,500  by  giving  a  second  mortgage  for  one 
year  with  Interest  at  5  per  cent,  payable 
semiannually,  th^  balance  to  be  paid  on  the 
dellv«7  of  the  deed."  It  was  then  further 
agreed  that  the  purchaser .  "may  enter  Into 
and  upon  the  said  land  and  premises  on  the 
16th  day  of  October  next  ensuing  the  date 
hereof,  or  upon  the  day  of  passing  title,  and 
from  thence  take  the  rents,  issues,  and  prof- 
Its  to  Us  nse."  The  time  and  place  for  the 
delivery  of  the  deed  and  mortgage  was  tben 
fixed  for  October  15,  1906,  at  the  office  of 
defendant's  attorney.  The  deposit  money 
$500  was  paid  on  tlie  execution  of  the  agree- 
ment On  October  15tli,  by  written  agree- 
ment Indorsed  on  the  contract,  signed  by 
the  vendors,  and  by  the  purchaser  through 
bis  attorneys,  the  time  for  the  performance 
of  the  agreement  was  extended  to  October 
19,  1906.  The  contract  and  this  Indorsement 
are  the  only  writings  signed  by  the  parties 
bearing  on  the  matter  of  fixing  the  time. 
The  contract  Itself  cannot  be  said  to  have 
made  the  time  of  passing  title  of  the  essence 
of  the  contract,  but  the  clause  expressly 
providing  for  the  delivery  of  possession  on 
October  16th  has  some  weight  as  one  circum- 
stance showing  the  Intention  on  this  sub- 
ject; for  this  provision  as  to  possession  on 


October  IStb,  "or  upoo  tb»  day  of  passing 
title,"  must,  In  view  of  the  fact  that  the 
conveyance  was  to  be  made  "on  or  before 
October  ISth,"  be  taken  to  mean  that  by  the 
contract  Itself,  and,  so  far  as  any  intention 
at  all  is  shown,  it  was  intended  by  the  par- 
ties at  the  time  of  Its  execution  that  posses- 
sion should  be  delivered  not  later  than  Oc- 
tober 15th,  and  earlier  if  the  title  was  passed. 
Possession  after  the  delivery  of  the  deed 
would  be  by  virtue  of  the  deed  itself,  in  the 
absence  of  any  qualification  of  this  right 
by  the  contract,  and  the  provision  in  the  con- 
tract for  possession  "on  passing  the  title" 
is  therefore  reasonably  to  be  referred  to 
a  possession  to  be  taken  before  October  15th. 
There  Is  nothing  in  the  contract  Itself,  how- 
ever, indicating  tliat  this  delivery  of  posses- 
sion on  October  15th  was  of  the  essence  of 
the  contract  and  the  essentiality,  if  it  ex- 
ists, must  arise  out  of  the  facts  proved  In 
relation  to  the  purpose  or  object  of  the  pur^ 
chaser  in  making  the  purchase,  and  disclos- 
ed to  the  vendors.  The  property  was  va- 
cant unimproved  property,  fronting  on  Broad 
street,  In  the  vicinity  of  the  Lackawanna 
Railroad  station,  and  the  defendant  intend- 
ed to  build  on  tile  premises  immediately  on 
the  purchase.  The  building  which  he  pro- 
posed to  erect  was  an  automobile  garage, 
in  connection  with  a  skating  rink  to  occupy 
the  second  floor  of  the  building,  and  the 
probable  cost  was  about  $30,000.  It  Is  not 
disputed  that  the  vendors  knew  before  and 
at  the  time  of  the  contract  that  the  defend- 
ant proposed  to  construct  a  garage  upon 
the  premises.  The  adaptability  of  the  lot 
for  that  purpose  was  one  of  the  induce- 
ments to  tlie  contract  discussed  between  the 
parties,  or  their  representatives.  A  young 
man,  Joo,  living  with  defendant,  and  in  whom 
defendant  was  interested,  was  engaged  in 
the  automobile  business,  had  lately  taken 
an  agency  for  an  automobile  manufacturer, 
and  one  object  of  the  purchase  was  to  have 
a  place  in  which  he  could  without  delay 
start  this  business.  The  vendors  them- 
selves had  previously  had  plans  made  for 
a  garage  to  be  erected  on  the  premises,  and 
on  the  day  of  the  execution  of  the  contract 
gave  these  plans  to  the  purchaser.  Whether 
the  vendors  knew  at  the  time  of  the  con- 
tract that  the  building  to  be  erected  was  also 
to  have  a  slcatlng  rink  is  disputed.  The 
vendors  deny  tliat  any  information  of  this 
Idnd  was  given,  but  on  this  disputed  point 
I  am  inclined  to  think  the  weight  of  evi- 
dence is  that  this  was  also  disclosed,  and 
that  the  vendors  knew  that  the  purchaser 
was  in  negotiations  with  a  tenant  for  the 
skating  rink,  and  that  to  this  tenant  it  was 
necessary  that  be  should  have  the  building 
by  January  Ist  Had  the  title  been  passed 
on  October  19tb,  the  building,  as  It  was  prov- 
ed at  the  hearing,  could  probably  have  been 
ready  for  tbe  skating  rink  within  two  months, 
and  for  the  garage  within  three  months. 
Immediately  after  tbe  contract  the  purchaset 
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employed  an  architect  to  prepare  plans  for 
the  building  as  a  garage  and  skating  rink, 
but  further  work  on  these  plana  was  stopped 
not  later  than  October  14th,  after  the  pur- 
chaser had  been  notified  by  his  solicitor  on 
or  about  October  11th  of  the  cloud  on  the 
title  by  reason  of  the  proposed  street.  This 
solicitor  on  the  15th  called  the  attention  of 
the  vendors  to  this  dedication  as  a  possible 
objection  to  the  title  and  requested  a  week's 
extension  for  further  investigation  on  this 
matter.  The  vendors  declined  to  grant  a 
longer  extension  than  four  days,  and  this 
extension  was  then  indorsed  on  the  contract 
The  defendant's  solicitor  says  that  the  rea- 
son given  for  refusing  a  longer  delay  given 
by  one  of  the  vendors  was  that  a  higher 
price  had  been  offered  for  the  property,  and 
they  would  not  keep  the  matter  open  'longer. 
This  evidence  was  not  contradicted,  and,  if 
^rue,  would  tend  to  indicate  that  in  fixing 
the  time  in  the  extension  of  the  contract 
time  was  considered  essential,  not  only  by 
the  purchaser,  but  by  the  vendors.  The  mere 
'fixing  of  a  date  by  written  extension  has  of 
Itself  been  sometimes  considered  as  having 
a  bearing  on  the  question  whether  time  was 
considered  of  the  essence  of  the  contract. 
Wiswall  V.  McGown,  2  Barb.  (N.  Y.)  270. 
On  the  l&th  the  title  was  definitely  rejected 
on  account  of  the  dedicated  street.  This 
rejection  was  made  pursiiant  to  instructions 
received' from  the  defendant  by  his  solicitor 
'on  the  evening  previous,  after  consultation 
at  defendant's  home  with  the  solicitor,  as 
to  the  time  which  would  be  required  for 
Removing  the  defect,  estimated  as  at  least 
a  month  and  the  improbability  of  securing 
a  loan  on  any  building  erected  before  the 
defect  was  removed.  The  defendant  shortly 
after  October  1st  was  taken  111,  and  was 
hot  able  personally  to  attend  at  the  passing 
iof  title,  but,  on  being  communicated  with 
over  the  telephone,  he  declined  to  grant  any 
further  extension  of  the  contract. 

On  the  evidence  a  question  is  fairly  raised 
whether  the  defendant's  illness  and  his  in- 
ability personally  to  look  after  the  building 
may  not  have  had  some  influence  on  his  de- 
termination not  to  extend  the  contract,  but 
on  the  whole  evideuce  relating  to  the  pur- 
chase and  its  circumstances  It  would  not  be 
fair  or  Just  to  conclude  that  the  defect,  or 
supposed  defect,  was  a  mere  pretext  to  get 
out  of  the  contract,  or  to  refuse  to  extend  the 
time.  The  evidence  satisfies  me  that  the  ob- 
ject of  the  purchase  was  the  immediate  Im- 
provement of  the  premises  by  building,  and 
that  possession  as  early  as  practicable  to  pass 
the  title,  on  or  soon  after  October  15th  or 
October  19th,  was  important,  if  not  necessary 
to  carry  out  the  objects  of  the  purchase.  It 
Is  also  clear,  I  think,  that  the  vendors  knew 
of  this  object,  and  knew  also,  at  the  time  of 
the  contract,  of  the  defendant's  desire  for 
this  immediate  unclouded  possession.  The 
question  is  whether,  under  the  circumstances, 
this  knowledge  on  the  part  of  the  vendors 


at  the  time  of  Hie  contract,  or  of  the  exten- 
sion is  suflBcient  to  make  time  of  the  essence 
of  the  contract  Under  the  clear  language  of 
the  authorities,  I  think  it  was.  Baron  Alder- 
son,  in  Hipwell  V.  Knight,  1  Young  A  Col. 
Excb.  Eq.  401  (1835),  one  of  the  leading  cases 
on  this  point,  gives  this  clear  statement  of 
the  equitable  doctrine  and  its  reasons  (page 
415,  etc.):  "While  upon  this  subject  of  the" 
essentiality  of  time  a  court  of  law  ascertains 
only  what  the  parties  have  expressed  in  their 
contract,  a  court  of  equity  endeavors  to  ascer- 
tain what  is  in  truth  the  real  Intention  of  the 
parties,  and  to  ^arry  that  Into  eSTect  In  so 
doing,  however,  the  court  must  in  the  first 
place  look  carefully  at  what  they  have  ex- 
pressed, that  being  in  general  what  they  in- 
tend, and  the  burden  ip  thrown  on  those  who 
assert  the  contrary.  In  the  ordinary  case  of 
purchasing  an  estate  the  fixing  of  a  day  for 
passing  the  title  is  merely  formal,  and  the 
stipulation  means  in  truth  that  the  purchase 
shall  be  completed  within  a  reasonable  time, 
regard  being  had  to  all  the  circumstances  of 
the  case  and  the  nature  of  the 'title  to  be 
made.  But  this  It  a  mere  corollary  from  the 
general  proposition,  which  Is  that  the  real 
contract  and  a'il  the  stipulations  really  in- 
tended to  be  complied  with  literally  shall  be 
carried  Into  eHect  'We  must  take  care,  how- 
ever, that  we  do  not  mistake  the  corollary 
for  the  original  proposition.  If,  therefore, 
the  thing  sold  be  of  greater  or  less  value,  ac- 
cording to  the  efflux  of  time,  it  is  manifest 
that  time  Is  of  the  essence  of  the  contract, 
and  a  stipulation  as  to  time  must  then  l>e 
literally  complied  with  in  equity  as  well  as 
in  law.'  The  cases  of  sales  of  stock  and  of  a 
reversion  are  instances  of  this.  So,  also.  If 
it  appear  that  the  object  of  one  party,  known 
to  the  other,  was  that  the  property  should  be 
conveyed  on  or  before  a  given  period,  as  the 
case  of  a  residence  or  the  like."  Mr.  Justice 
Story,  in  Taylor  v.  Longworth,  14  Pet  (U. 
S.)  172,  10  L.  Ed.  405  (1840),  also  a  case  of 
specific  performance,  says:  'There'  is  no 
doubt  that  time  may  be  of  the  essence  of  the 
contract  for  the  sale  of  property.  It  may  be 
made  so  by  the  express  stipulations  of  the 
parties,  or  it  may  arise  by  implication  from 
the  very  nature  of  the  property,  or  the  avow- 
ed object  of  the  seller  or  the  purchaser."  In 
both  of  these  cases  it  had  been  contended 
that  under  the  doctrines  established  by  pre- 
vious decisions  in  equity  time  could  not  be, 
and  that  it  could  not  in  any  way  be  made, 
essential  to  the  conveyance,  and  it  was  there- 
fore pertinent  to  examine  and  define  the 
grounds  of  exception  to  the  general  doctrine. 
The  views  of  these  distinguished  Judges  that 
time  may  be  of  the  essence  of  the  contract, 
by  reason  of  the  avowed  object  of  one  party 
known  to  the  other,  has  t>een  followed  as  set- 
tled law  In  subsequent  decisions  .denying  the 
relief  of  specific  performance.  In  Tllley  v. 
Thomas,  L.  R.  3  Ch.  App.  61  (1867),  the  ob- 
ject of  the  purchase,  as  the  vendor  knew,  was 
the  immediate  occupation  as  a  residence  by 
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tbe  purchaser,  and  this  possession  could  not 
be  given.  In  Hyde  v.  Warden  (L.  R.)  8  Exch. 
DIv.  72  (1878),  a  farm  was  required,  as  the 
vendor  knew,  for  Immediate  occupation  for 
stocking  purx)0Bes,  and  this  could  not  be  giv- 
en. In  Nokes  v.  Kilmomey,  1  De  O.  &  Sm. 
444  (63  Eng.  Reprint),  the  purchase  was  for 
the  purposes  of  building,  and  the  time  was  ex- 
tended for  the  purpose  of  perfecting  title. 
On  the  failure  to  complete  the  title  by  the 
extended  time.  It  was  held  that  the  purchaser 
was  entitled  to  abandon  the  contract.  I  have 
not  been  referred  to  any  decisions  In  our  own 
courts  upon  the  precise  point,  and  have  there- 
fore referred  to  the  decisions  In  other  courts 
somewhat  at  length  for  the  purpose  of  ex- 
amining the  principles  which  should  control 
the  case.  The  leading  text-books  repeat  the 
doctrine  of  these  cases.  Fry,  Spec.  Pert.  (4th 
Bd.)  iS  1061,  1086;  Pomeroy,  Spec.  Ferf.  | 
385. 

It  Is  my  conclusion,  upon  the  whole  evi- 
dence, that  in  this  case  the  time  for  passing 
the  title  fixed  by  the  provisions  of  the  con- 
tract and  its  extension  was  of  the  essence 
of  the  contract  by  reason  of  tbe  object  of 
the  vendee  In  making  the  purchase  for  the 
purpose  of  Immediate  building  thereon  for 
the  purposes  of  trade,  which  purpose  of  Im- 
mediate Improvement  was  known  to  the 
vendors  at  the  time  of  making  the  contract. 
In  such  purchases  of  urban  property  for  Im- 
mediate Improvonent,  the  purchaser,  as  he 
Is  entitled  to  do  on  the  faith  of  the  contract, 
and  the  reasonable  expectation  that  it  will  be 
Carried  out  at  the  time  agreed  on,  often,  If  not 
generally.  Incurs  obligations  and  secures  con- 
tracts In  reference  to  the  building  and  oc- 
cupation of  the  premises  dependent  upon  his 
procuring  possession  for  building  at  the  time 
specified.  The  essentiality  of  time  In  the 
performance  of  contracts  made  under  these 
circumstances    should    not    be    disregarded. 

Before  the  signing  of  the  contract,  the  de- 
fendant had  negotiations  for  renting  part 
of  the  building  proposed  to  be  erected,  and, 
ui)on  tDe  execution  of  the  contract,  at  once 
continued  these  and  secured  agreements  for 
renting,  with  security  for  the  rent  condition- 
al on  delivery  of  possession  not  Ititer  than 
January  let,  and,  although  these  agreementa 
may  not  have  assumed  such  final  formal 
character  as  to  bind  the  jpartlea  legally,  there 
is  no  reasonable  ground  for  supposing  that 
such  binding  contracts  would  not  have  been' 
made  had  the  title  passed  on  the  day  agreed 
on.  And  these  subsequent  negotiations  of 
defendant,  relying  on  possession  at  the  time 
fixed  by  the  contract,  and  the  fact  that  de- 
fendant has  been  deprived  of  the  benefit  of 
-them,  by  the  .failure  to  -  deliver  possession 
at  the  time  fixed,  are  matters  which  can  be 
fairly  taken  Into  account  on  considering  the 
whole  equities  Of  the  case  for  specific  per- 
formance. In  another  aspect  of  the  case 
tbe  matter  o°f  time  was  relied  on  as  a  de- 
fense; 'this  behig  the  lapse  of  time  which  oc- 
eorred  between  the  time  of  defendant'*  re- 


jection, of  tbe  title  on  October  19,  1906,  and 
the  filing  of  complainants'  Mil  on  February 
19,  1907,  and  not  until  after  defendant  bad 
commenced  suit  at  law  on  February  1st  for 
the  recovery  of  the  deposit  money.  On  Oc- 
tober 20th  complainants  served  written  no- 
tice that  defendant  had  defaulted  on  the 
contract  on  the  19th,  while  complainants 
were  then  ready  and  able  to  perform  on  tiielr 
part,  and  that  defendant  would  be  held  re- 
sponsible for  complete  performance  of  the 
contract.  At  the  same  time  they  offered  to 
remove  the  defect  of  title  on  account  of  the 
street.  If  such  defect  existed.  Defendant  on 
October  22d  replied  with  a  notice  to  com- 
plainants that  the  latter  liad  defaulted  on 
the  contract  by  falling  to  produce  a  good 
record  title,  ■  although  defendant  was  ready 
to  perform  and  demanded  the  return  of  the 
deposit  money,  adding  that  It  was  under- 
Stood  that  time  was  of  the  essence  of  the 
contract  by  reason  of  the  facts  known  to 
the  vendors  at  the  signing  of  the  agreement 
that  the  premises  were  desired  for  the  erec- 
tion of  a  building  before  January  1st  The 
lapse  of  time,  in  this  aspect.  Is  set  up  as  a 
defense  to  the  suit,  because  of  laches  In  seek- 
ing tbe  equitable  remedy,  an  altogether  differ- 
ent question  from  the  element  of  time  in  the 
contract  Itself.  As  to  this  defense  of  laches, 
tbe  general  rule  Is  that  where  one  party,  ar- 
bitrarily or  otherwise,  notifies  the  otb&e  that 
he  will  not  perform  the  contract,  the  bill 
must  be  filed  speedily,  unless  the  party  re- 
ceiving this  notice  be  in  possession.  In 
Ketcbam  v.  Owen,  65  M.  J.  Eq.  344,  349,  36 
Atl.  1095,  etc.  (1897),  I  referred  to  the  cases 
on  this  subject,  and  held  that  a  delay  of 
three  years  was  fatal.  The  doctrine  Is  that 
the  failure  of  the  party  receiving  notice  of 
abandonment  to  make  immediate  assertion 
of  his  right  to  enforce  the  contract  may  be 
considered  as  such  an  acquiescence  In  the 
notice  and  an  abandonment  of  equitable 
rights  as  to  leave  the  parties  to  their  legal 
remedies  and  liabilities.  Walker  v.  Jeffreys, 
1  Hare,  341.  348  (Wigram,  V.  C.  1842). 
Whether  such  delay  Is  ,an.  acquiescence  or 
abandonment  depends,  of  course,  on  tbe  clr- 
eumstances  of  each  case,  and  the  explanation 
of  the  delay.  In  the  present  case,  the  delay 
Is,  I  think,  satisfactorily  explained.  The  first 
definite  notice  received  by  complainant  of 
the  rejection  of  the  title  on  account  of  the 
street  dedication  was  on  October  10th,  and 
up  to  this  time  they  had  no  notice  of  any 
such  defect,  nor  were  they  reasonably  charge- 
able with  notice  for  the  land  occupied  by 
the  proposed  street  bad  long  been  inclosed 
or  built  up,  and  no  question  had  ever  been 
raised  on  previous  searches  of  the  title.  Tbe 
defendant  himself  on  October  19th  was  too 
seriously  ill  to  attend  at  his  attorney's  office, 
and  proposed  to  go  to  a  milder  climate  as 
soon  as  possible.  He  told  bis  attorney  on 
the  night  of  the  18th,  when  he  Instructed 
him  to  reject  the  title^  that  he  might  take 
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np  the  matter  again  on  hte  return,  and  on 
the  19th  at  the  meeting  In  the  attorney's 
office  It  was  stated  to  the  complainants  that 
on  defendant's  return  be  would  In  all  prob- 
ability go  on  with  the  matter.  C!omplain- 
ants  say  this  statement  was  made  by  the 
defendant's  attorney,  but  the  latter  says  this 
Is  a  mistake,  and  that  the  remark  was  made 
by  Mr.  Joo,  the  young  man  for  whom  defend- 
ant proposed  to  build  the  garage.  Joo,  who 
was  anxious  that  the  purchase  should  be 
carried  through,  made  this  statement,  but 
without  any  authority  whatever  either  to 
bind  or  to  speak  for  defendant  I  am  in- 
clined to  take  the  attorney's  statement  as 
the  more  reliable  on  this  matter,  but,  so  far 
as  relates  to  the  present  subject,  complain- 
ant's delay,  it  is  immaterial,  for,  if  the  com- 
plainants from  the  conversation  which  then 
took  place — Joo  being  one  of  the  parties  in- 
terested as  procuring  the  purcliase — w«:e 
reasonably  entitled  to  await  defendant's  re- 
turn, such  delay  cannot  be  looked  at  as  an 
acquiescence  or  abandonment  of  their  rights, 
especially  as  they  held  in  liand  the  deposit 
mon^,  and  the  weight  of  the  evidence  is 
that  no  demand  for  the  return  of  the  deposit 
was  made  on  the  19Ui.  Defendant  did  sub- 
sequently go  away  and  returned  about  De- 
cember 10th,  and  a  few  days  later  one  of 
the  complainants  called  on  him  vdth  refer- 
ence to  carrying  out  the  purchase,  and  was 
then  informed  that  the  matter  was  closed, 
and  would  not  be  taken  up  again.  Complain- 
ants then  said  they  would  have  to  take  coun- 
sel as  to  their  rights,  and  soon  after  did  so. 
Defendant  did  not  at  once  after  this  inter- 
view begin  suit  for  the  deposit  as  being  mon- 
ey he  was  entitled  to  on  his  abandonment 
of  the  contract,  and  his  short  delay  in  com- 
mencing suit  might  \flth  as  much  reason  be 
considered  as  an  abandonment  of  his  notifl- 
cation,  as  complainants'  failure  to  file  a  bill 
be  taken  as  acquiescence  in  defendant's 
abandonment  The  comparatively  short  de- 
lay in  the  assertion  of  their  rights  or  claims 
made  by  complainants  in  this  case  cannot 
be  considered  under  the  circumstances  as 
such  acquiescence  in  the  claims  of  the  de- 
fendant as  to  bar  any  equitable  rights  they 
may  have  to  specific  performance.  Their 
right  to  this,  as  I  have  said  above,  depends 
on  the  question  whether  time  was  in  this 
case  originally  of  the  essence  of  the  contract 
Being  of  opinion  that  it  was,  I  must  ad- 
vise a  dismissal  of  the  bill*  tor  specific  per- 
formance. 


at  N.  J.  U  826) 

TRAUBIO  ▼.  QWiSL 
(Court  of  Blrrors  and  Appeals  of  New  JsMcy. 

June  23,  1908.) 
Deed— Dklivsbt— AcoKFTAN  ok. 

That  a  partly  completed  deed  to  defendant 
was  left  with  his  attorney  does  not  show  a  de- 
livery to  defendant,  so  as  to  defeat  plaintiffs 
rights  under  a  subsequent  attachment,  where  it 
is  dear  that  the  attorney  did  not  Intend  to  a<^ 


eept  the  deed  until  it  was  completed  by  the  sig- 
nature of  all  the  persons  named  as  grantors; 
the  facts  taking  the  case  out  of  the  rule  tliat  the 
law  presumes  that  one  accepts  what  is  for  liis 

benefit. 

Error  to  Supreme  Court 

Action  by  William  Traurlg  against  Uaz 
Oelb.  From  a  Judgment  for  phtintlff,  defend- 
ant brings  error.    Affirmed. 

Herbert  Boggs,  for  plaintiff  in  error.  PhO- 
ip   J.    Schotland,    for    defendant    in   error. 

PER  CURIAM.  The  only  errors  assigned 
are  the  failure  of  the  trial  Judge  to  order  a 
nonsuit  or  direct  a  verdict  for  the  defendant 
The  controversy  turned  on  the  time  of  the  de- 
livery of  the  deed,  for  the  land  in  question, 
to  the  defendant  If  it  was  ddivered  before 
the  levy  of  the  attachment  under  which  the 
plaintiff  claims,  a  verdict  should  have  been 
directed  for  the  defendant  We  are  satisfied 
that  the  case  required  the  submission  of  this 
question  to  the  Jury,  if  indeed  It  did  not  jus- 
tify the  direction  of  a  verdict  for  the  plaintllt. 
Confessedly  there  was  no  delivery  to  tlie  de- 
fendant Iiimself  prior  to  the  levy  of  the  at- 
tachment At  the  time  the  deed  was  left 
with  Ills  attorney  it  was  still  inconqtlete, 
lacking  the  signature  of  one  of  the  grantors, 
wliich  the  attorn^  had  seen  fit  to  require  as 
a  matter  of  precaution  before  passing  the  ti- 
tle; and,  although  the  deed  was  left  in  bis 
custody,  it  is  clear  that  he  did  not  mean  to 
accept  it,  in  behalf  of  the  defendant,  until 
it  was  completed  by  the  signature  of  all  the 
persona  named  as  grantors.  These  facts  take 
the  case  out  of  the  rule  tliat  the  law  will  pre- 
sume that  a  man  accepts  what  is  for  his  ben- 
efit This  presumption  is  one  of  fact  only. 
Jaam  v.  Swayse,  42  N.  J.  Law,  270. 

The  Judgment  is  affirmed  with  costs. 


(T8  N.  J.  L.  S») 
KEHOB  V.  BOROUGH  OP  RUTHERFORD, 
(Court  of  Errors  and  Appeals  <A  New  Jersey. 

June  22,  1908.) 
Affeai,  and  Ebbob— Law  or  thk  Case. 

It  is  not  error  to  refuse  to  direct  a  verdict, 
where  the  directlm  would  be  contrary  to  the 
opinion  of  the  Court  of  Errors  and  Appeals 
rendered  in  an  earlier  stage  In  the  litigation. 

[Ed.  Note.— For  vases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  IS  4661-4665.] 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  John  Kehoe  against  the  l>orougli 
of  Rutherford.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Afi3rm* 
ed. 

Bee  6S  AtL  104S. 

John  M.  Bell,  for  plaintiff  In  wror.  Qeoi. 
P.  Rust  and  Arthur  S.  Corbln,  for  defendant- 
In  error. 

PER  CURIAM.  The  only  asalgnmwnt  oA 
error  challenges  the  propriety  of  the  action  of 
the  trial  court  in  refusing  to  direct  a  verdict 
for  the  defendant  at  its  request  Such  a  dl- 
tection  would  tiave  been  Ja  the  face  oC  oar 
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oplnloD,  rendered  In  an  earlier  stage  of  this 
litigation,  and  reported  In  66  AtL  1016.  There 
was  no  error  in  its  refusal. 

The  judgment  under  review  will  be  afflrm- 
«d. 


m  N.  J.  n.  62S) 

CROCHERON  v.   SAVAOa 

(Court  <^  Chancery  of  New  Jersey.     June  4, 
1908.) 

1.  ATTOBnXT    AND    CUKKT    —    DKAUROB    BB- 

TWiaCN. 

A  solicitor,  who  purchases  from  his  client 
property  which  is  the  subject-matter  of  the 
employment,  must  show,  not  only  that  the  bar- 

fain  is  as  good  as  could  have  been  obtained  b; 
ue  diligence  from  other  purchasers,  but  also 
that  he  gave  his  client  all  that  re&sonable  advice 
against  himself  which  his  office  of  solicitor 
would  have  made  it  his  duty  to  have  given  the 
client  against  a  third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   5,   Attorney  and  Client,   !S  240-244.] 

2.  Saks. 

Where  a  solicitor,  who  purchased  land  from 
his  client,  was  not  his  general  solicitor,  but  act- 
ed solely  in  prosecuting  a  claim,  as  to  such  land, 
against  a  railroad  company,  and  kept  his  client 
fully  informed  as  to  toe  negotiations  with  the 
company,  and  the  client  saw  letters  written  by 
the  company  to  the  solicitor,  and  in  particular 
one  stating  that  the  company  was  not  disposed  to 
make  any  substantial  oSer  for  the  client's  in- 
terest, if  any  she  had,  but  stating  that  to  cloSe 
the  discussion  the  company  would  pay  $100  for 
a  quitclaim  from  the  client,  and  where  in  the 
interview,  which  resulted  in  the  sale  to  the 
solicitor,  the  only  subject  that  was  pointedly 
discussed  was  the  question  whether  the  company 
had  offered  more  than  $100.  and  the  client  and 
her  son,  who  was  her  adviser,  knew  as  much 
about  the  situation  and  prospects  of  the  land 
as  the  solicitor,  the  solicitor  was  in  such  a  situ- 
ation as  to  qualify  him  to  become  a  purchaser 
of  the  land,  provided  the  price  was  fair. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  6,  Attorney  and  Client,  §g  240,  244.] 

Bill  by  Vallna  R.  Crocheron  against  Ed- 
ward S.  Savage.    Decree  for  defendant. 

The  bill  in  ttala  case  is  filed  to  set  aside 
a  conveyance,  made  by  the  complainant  to 
the  defendant,  of  an  Interest  in  a  small  tract 
of  land  In  Middlesex  county.  The  property 
consists  of  an  undivided  one-half  Interest  in 
about  three  acres  of  salt  meadow,  lying  at 
the  junction  of  Thorps  creek  with  Staten  Is- 
land Sound.  It  is  triangular  In  shape,  is 
l)onnded  on  the  north  by  Thorps  creek,  on 
the  south  by  the  Soimd,  and  extends  easterly 
to  the  junction  between  the  creek  and  the 
Sound.  It  is  thus  bounded  on  its  two  long 
sides  by  water;  the  third,  or  westerly,  side 
abuts  upon  land  belonging  to  other  propri- 
etors. It  is  not  accessible,  except  by  boat, 
and  that  frcMu  the  Sound  side  only.  The  rail- 
road of  the  Port  Reading  Railroad  Company 
adjolBB  the  tract,  and  lies  a  short  distance 
to  the  northeast  of  the  month  of  the  creek. 
The  docks  and  other  constructions  of  the 
railroad  terminal  are  built  wholly  across  the 
mouth  of  the  creek  and  for  a  few  feet  in 
front  of  the  salt  meadow  lot  In  auestlon. 
TO  A.— 23 


All  parties  agree  that  it  has  but  little  value 
to  any  one  except  the  railroad  company,  and 
that  such  value  arises  from  what  is  called 
"strategic  situation."  The  railroad  compa- 
ny claims  title  to  the  whole  tract,  and  denies 
that  either  of  the  contending  parties  in  this 
suit  have  any  title  to  any  part  of  it,  or  any 
Interest  in  it 

Prior  to  1903  the  complainant  employed  a 
solicitor  to  make  an  attempt  to  dief>08e  of 
the  property  and  realize  its  value.  The  only 
obvious  customer  at  that  time  was  the  rail- 
road company.  After  the  lapse  of  some  year 
or  two,  no  result  having  been  reached,  the 
complainant  dismissed  her  solicitor,  and  In 
the  early  part  of  1903  Intrusted  the  manage- 
ment of  the  negotiations  for  the  sale  of  the 
property  to  the  defendant,  who  is  a  solicitor 
of  this  court;  his  compensation  for  his  serv- 
ices in  the  matter  being  fixed  at  one-fourth 
of  the  recovery.  The  defendant  took  the  mat- 
ter vlgoronsly  In  hand,  opened  anew  the  ne- 
gotiations, and  Interested  several  of  the  rail- 
road officials  connected  with  its  real  estate 
department  therein.  These  negotiations  con- 
tinued for  about  three  years.  During  ail 
this  period  the  railroad  company  denied  the 
complainant's  title,  and  claimed  title  in  it- 
self, and,  jSnally,  toward  the  end  of  the  ne- 
gotiations, practically  discontinued  the  same 
on  Its  part,  upon  the  ground  that  the  whole 
title  was  vested  in  the  railroad  company. 
The  company  meantime  had  offered  $100  for 
a  conveyance  from  the  complainant,  and  It 
finally  declined  any  further  negotiations.  AH 
this  Is  shown  by  the  correspondence  between 
the  defendant  and  the  railroad  company,  by 
the  evidence  of  the  defendant,  and  by  that 
of  the  complainant  and  her  son,  Jesse  O. 
Crocheron,  who  was  the  representative  and 
adviser  of  his  mother,  the.  complainant.  It 
may  be  said  that  Mr.  Crocheron,  who  is 
about  42  years  old,  is  engaged  In  the  ooal 
business  at  RossyiUe,  on  Staten  Island,  and 
he  lives  In  the  same  house  with  his  mother, 
and  appears  to  be  a  man  of  business  capacity 
and  affairs.  And  it  likewise  appears  that  his 
mother  consulted  him  about  the  property  and 
Its  disposition,  that  he  advised  with  her  in 
relation  thereto,  and  that  he  had  more  or  less 
to  do  with  the  negotiations,  and  was  kept 
quite  fully  advised  of  the  whole  situation. 

The  complainant,  at  the  beginning  of  the 
negotiations  with  the  railroad  company, 
claimed  to  own  only  two-thirds  of  the  u^ 
divided  half  of  the  undisputed  territory.  The 
other  third  was  claimed  by  several  persons, 
who  were  the  children  and  descendants  of  a 
deceased  brother  of  the  complainant.  They 
are  known  in  the  case  as  the  "Virginia  heirs." 
In  1908,  very  shortly  after  the  defendant 
was  employed  by  the  complainant,  these  Vir- 
ginia heirs  conveyed  all  the  undivided  Inter- 
est wbidi  they  claimed  to  the  complainant, 
for  the  mere  purpose  of  convenience  In  mak- 
ing disposition  of  the  land.  All  the  corres- 
pondence between  the  defendant  and  the  rail- 
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road  company  and  the  officials  of  its  real  es- 
tate department  and  Mr.  Ephraim  Cutter,  a 
solicitor  of  this  court,  who  in  some  way  rep- 
resented the  railway  company,  was  put  In 
evidence.    For  the  purpose  of  showing  how 

'  the  negotiations  closed  the  following  cita- 
tions from  this  documentary  evidence  is 
made:  On  October  23,  1905,  the  defendant 
wrote  to  Mr.  Cutter,  inclosing  a  map  of  the 
premises,  and  notifying  him  that  he  was 
holding  the  papers,  and  would  like  to  know 
whether  he  would  be  compelled  to  bring  suit, 
or  whether  a  conclusion  could  be  arrived  at 
without  It,  to  which  letter  Mr.  Cutter,  on  the 
following  day,  October  24,  1905,  relied,  mak- 
ing an  appointment  to  meet  the  defendant  at 
the  railway  station  in  Rah  way  for  further 
conference.  Mr.  Cutter  and  the  defendant 
met,  In  pursuance  of  that  appointment  In 
his  testimony  Mr.  Cutter  describes  what  took 
place  in  that  interview.  He  said  that  he  told 
the  defendant  that  he  bad  fooked  into  the 
matter  of  the  title,  and  had  spent  two  or 
three  days  in  the  Richmond  county  clerk's 
office,  on  Staten  Island,  and  that  he  had  come 
to  the  conclusion  that  the  property  that  was 
claimed  by  the  complainant  was  the  property 
mentioned  in  the  deed  to  the  railway  com- 
pany under  which  it  claimed  title,  although 
the  description  differed;  that  he  told  the  de- 
fendant that  if  partition  proceedings  were 
instituted,  the  company  could  have  its  part 
set  off  nearest  the  docks,  vis.,  the  property 
that  the  docks  were  partly  constructed  on,  to 
which  the  defendant  replied  that  he  did  not 
know  about  that,  that  he  thought  the  railway 
company  would  be  compelled  to  remove  the 
docks,  but  said,  in  response  to  a  question  put 

•  for  the  purpose,  that  he  never  admitted  that 
the  lands  claimed  by  the  complainant  and 
the  railroad  company  were  the  same  property 
until  that  time.  And  on  October  30th,  the 
defendant  again  wrote  to  Mr.  Cutter,  notify- 
ing him  that  he  intended  to  go  to  Philad^- 
phla  on  the  next  day,  and  asking  him  if  he 
had  any  communication  for  the  railroad  com- 
pany, he  would  like  to  have  Mr.  Cutter  write 
it  out,  so  that  he  might  take  it  with  him, 
and  notifying  him  that  unless  some  conclu- 
sion was  arrived  at,  be  intended  to  make  a 
demand  on  the  railroad  company  before  com- 
mencing an  action  in  favor  of  his  clients, 
who,  he  said,  were  disgusted  with  the  two 
years'  waiting. 

The  correspondence,  for  the  period  of  near- 
ly three  years,  between  the  railroad  company 
and  its  officials  and  the  defendant  had  been 
of  this  same  inclusive  character.  It  is,  how- 
ever, manifest  from  a  close  perusal  of  It  that 
the  railroad  company  declined  to  admit  that 
the  complainant  had  any  interest  in  the  prop- 
erty, but  in  order  to  save  any  question,  they 
were  willing  to  give  $100  for  a  conveyance 
of  what  was  claimed  to  be  the  outstanding 
interest.  From  October  30th  until  the  first 
week  in  the  following  January  nothing  ap- 
pears to  have  been  done.  On  January  8, 
1906,  the  defendant  went  to  the  house  of  the 


complainant  on  Staten  Island,  carrying  wltb 
him  a  blank  form  of  warranty  deed,  in  whlcb 
was  typewritten  a  description  of  the  undivid- 
ed half  interest  which  was  claimed  by  J^r. 
Arriving  at  her  house,  in  company  with  a 
witness  named  John  Edgar,  he  saw  the  com- 
plainant, and  asked  for  her  son,  Jesse  O- 
Crocberon.  She  replied  that  he  had  gone 
across  the  Sound,  and  the  defendant  and  his 
friend  waited  until  he  returned.  In  the 
meantime  the  defendant  had  no  conversation 
with  the  complainant,  and  did  not  state  what 
his  business  there  was.  When  the  son  came 
home,  the  defendant  told  him,  but  not  in  the 
presence  of  his  mother,  the  occasion  of  his 
visit  He  told  him  that  he  could  do  nothing 
more  for  his  mother  in  regard  to  the  meadow 
in  question;  that  he  had  spent  all  the  time 
and  all  the  money  he  intended  to  spend  on 
it,  unless  they  were  willing  to  go  into  a  liti- 
gation; that  he  had  corresponded  with  Judge 
Campbell,  and  with  Mr.  Loomis  of  the  rail- 
road's real  estate  department,  and  tliat  he 
had  been  referred  from  one  to  another,  and 
back  again  to  Mr.  Cutter,  and  that  the  situa- 
tion was  no  better  than  it  was  three  years 
before;  that  the  railroad  company  did  not 
admit  that  his  mother  had  any  title,  and  that 
the  only  offer  they  ever  made  was  the  offer 
they  made,  a  year  or  two  before,  of  $100; 
that  he  wanted  to  have  a  talk  with  the  com- 
plainant and  tell  her  the  situation;  that  if 
she  wanted  to  go  on  with  the  suit,  he  desired 
to  explain  to  her  that  she  would  have  to  bring 
an  action  for  partition,  which  might  result 
in  the  division  of  the  property,  and  she  might 
thereby  become  possessed  of  a  half  Interest, 
whereupon,  according  to  .his  story,  the  son 
said,  "The  other  half  Isn't  worth  anything," 
to  whichtthe  defendant  replied,  "Now  that  is 
something  for  you  to  deterinine,"  and  the  son 
replied  to  that  that  his  mother  was  too  old 
to  have  a  lawsuit,  and  did  not  want  to  have 
any,  to  wliich  the  defendant  replied  that  he 
felt  very  much  annoyed  about  the  matter, 
had  taken  a  great  deal  of  interest  in  it,  and 
he  was  up  to  the  point  where  he  would  like 
to  fight  it  out;  that  he  did  not  want  to  In- 
fluence her,  but  that  he  did  not  want  to  bring 
a  suit  for  her  unless  she  understood  what 
might  be  the  result  if  she  won,  and  if  she 
lost,  to  which  the  son  replied:  "We  will  go 
in  and  talk  with  mother."  They  then  went 
into  the  house,  and  the  defendant  says  that 
he  substantially  told  the  same  thing  to  the 
complainant  that  he  had  told  to  Jesse  out- 
side ;  that  the  best  offer  he  could  get  for  the 
property  was  $100 ;  that  he  would  rather  give 
her  $200  and  fight  the  railroad  than  to  give 
up,  to  which  she  replied  that  "that  don't  seem 
very  much  money."  Defendant  said,  "No." 
Complainant  said:  "We  expected  to  get  a 
good  deal  more."  Defendant  said:  "I  wouldn't 
have  spent  half  the  time  on  this,  or  half  the 
money,  if  I  hadn't  expected  to  get  yon  a 
great  deal  more  money,  but  I  want  to  say  to 
you  now  that  I  cannot  do  any  more  until  we 
have  a  lawsuit" — ^to  which  the  complainant 
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replied  that  ihe  did  not  want  a  lawsnit  un- 
der any  circumstances.  Defendant  then  said: 
"Then  you  have  got  to  give  up  your  fight 
or  your  efforts,  or  you  have  got  to  have  your 
lawsuit"  She  relied  that  she  owed  Lawyer 
Hyer  some  money,  to  which  the  defendant 
replied  that  Hyer  would  he  willing  to  take 
$50;  that  he  would  rather  have  tliat  than 
have  the  property.  After  some  further  talk 
the  defendant  said:  "Now  I  have  got  a  deed 
here  with  the  description  in  it  I  will  give 
you  $200,  with  the  understanding  that  I  am 
going  to  fight  this  railroad  through.  I  am 
going  to  fight  it  out,  and  find  out  whether 
we  have  a  half  interest  In  this  property  or 
not"  She  replied:  "I  hope  you  will.  I  wish 
I  was  younger,  I  would  like  to  fight  them." 
Defendant  then  says  that  she  went  out  of  the 
room  into  ail  adjoining  room  with  her  son. 
They  came  back,  and  the  son  asked  the  de- 
fendant. In  his  mother's  presence,  "Do  you  say 
$100  l8  the  best  offer  the  railroad  company 
win  make  for  this  property?"  to  which  the 
defendant  replied,  "Jesse,  it  is  the  only  offer 
that  I  have  ever  been  able  to  get  them  to 
make,  and  it  is  a  question  now  whether  you 
give  up  the  fight  or  bring  an  action  to  main- 
tain your  title.  In  my  opinion  they  won't 
pay  anything  until  they  are  licked  out" 
"Well," 'said  Jesse  to  his  mother,  the  com- 
plainant, "you  do  as  yon  please."  And  she 
said:  "Well,  I  would  rather  have  the  mon- 
ey." Defendant  said:  "Very  well,  Mrs. 
Crocheron,  I  will  give  you  $200  just  for  the 
privilege  of  fighting  them.  I  have  spent  a 
good  deal  more  money  than  that  already  In 
your  behalf,  and  I  think  they  are  trying  to 
make  a  fool  of  me.  So,"  he  said,  "I  will 
take  this  deed  in  the  name  of  my  clerk" — 
and  he  filled  out  the  writing,  as  shown  in  Ex- 
hibit  C24.  After  the  deed  was  read  to  her, 
she  remarked  that  she  thought  the  defendant 
should  pay  Mr.  Hyer's  bill.  This  the  defend- 
ant agreed  to  do.  The  complainant  then 
signed  the  deed,  and  the  defendant  took  her 
acknowledgment  The  deed  was  to  Albert 
Bruns,  who  is  the  defendant's  law  clerk. 
The  defendant  then  paid  her  $200.  There 
was  then  some  conversation  as  to  whether 
the  Virginia  heirs  would  be  satisfied  with  the 
amount  that  the  complainant  had  received  for 
the  property,  and  Mr.  Crocheron  requested 
talm  to  write  a  letter  to  the  complainant,  ex- 
plaining the  situation,  so  that  she  could  send 
It  down  to  them  with  their  money.  This  the 
defendant  did. 

The  testimony  of  Jesse  O.  Crocheron  as  to 
this  Interview  Is  not  materially  different  from 
that  of  the  defendant,  except  that  he  denies 
that  there  was  any  conversation  between 
the  defendant  and  himself  before  they  went 
Jnto  the  house.  His  story  about  the  Inters 
view  Is  this :  That  the  defendant  went  into 
the  room  where  the  complainant  was;  that 
be  had  a  deed  all  ready  for  her  to  sign,  and 
that  his  mother  asked  him  what  he  thought 
she  would  better  do  about  signing  it;  that 
be  thought  the  matter  over  for  a  while,  and 


then  particularly  asked  the  def aidant:  "Mr. 
Savage,  do  you  positively  say  now,  before  I 
have  anything  to  do  with  this,  that  the  Phil- 
adelphia &  Reading  RaUroad  Company  have 
positively  refused  to  buy  this  proper^,  and 
there  is  no  value  to  It?"  The  defendant 
said:  "I  da"  Then  Mr.  Crocheron  says: 
"I  thought  it  over,  and  I  told  my  mother, 
'Well,  yon  do  just  as  you  see  fit';  that  la 
all  I  had  to  say,  and  I  went  out."  He  fur- 
ther says  that  the  defendant  did  not  at  that 
time,  say  anything  about  the  value  of  the 
property,  but  that  he  had  at  other  times; 
that  at  other  times  he  had  said  that  the  prop- 
erty was  of  no  value  to  him,  and  that  he, 
the  defraidant,  positively  refused  to  buy  U. 
This  interview  Is  likewise  described  by  the 
complainant  She  says  that  she  does  not 
remember  just  what  took  place  at  first,  but 
that  the  defendant  said  to  her  that  the  com- 
pany would  not  take  the  land,  would  not 
buy  It,  would  not  have  It,  and  did  not  need 
it;  that  he  then  offered  her  $200,  as  she 
would  never  get  anything  more,  because  no 
one  else  would  buy  It,  and  that  she  never 
would  get  anything  out  of  it;  that  she  ob- 
jected, and  said  she  did  not  want  to  do  It 
until  she  bad  heard  from  her  nephews  In  the 
South,  to  which  be  replied  that  It  would 
not  make  any  difference,  because  they  would 
never  get  anything ;  that  she  said  she  want- 
ed a  week  to  consider  It  and  that  she  would 
not  sign  the  deed  until  she  saw  her  son,  who 
was  over  at  the  railroad  company's  dock 
buying  coal.  She  mentioned  ^he  Hyer  bill, 
which  she  says  the  defendant  told  her  could 
be  disposed  of  for  $25,  and  afterwards  prom- 
ised that  he  would  settle  with  Mr.  Hyer; 
that  the  defendant  stayed  around,  and  went 
to  the  shore,  and  stayed  there  until  he  saw 
Mr.  Crocheron  coming  across;  that  he  was 
beckoned  to,  come  in,  and  that  the  son  came 
in;  that  the  defendant  had  the  deed  wlth~ 
him.  She  says  that  he  did  not  read  it  to 
her,  and  that  it  was  not  acknowledged,  and 
that  he  did  wliat  he  could  In  every  way  to 
persuade  her  to  make  the  sale,  but  that  the 
defendant  told  bee  that  he  had  exhausted 
himself  in  endeavoring  to  get  the  railroad 
company  to  pay  anything  for  the  property, 
and  that  he  had  been  to  Philadelphia  a  half 
dozen  or  more  times ;  that  he  would  give  her 
$200  for  the  property,  which  was  just  $100 
more  than  he  had  ever  been  able  to  get  the 
railroad  company  to  offer,  and  In  addition 
thereto  would  pay  Mr.  Hyer's  bUl ;  that  then 
her  Son  Jesse  came  in,  and  asked  the  com- 
plainant "Do  you  mean  to  say  they  have 
positively  refused  to  buy  that  meadow?" 
Mr.  Savage  said,  "Why,  certainly."  Where- 
upon Jesse  said  to  his  mother  that  he  did 
not  know  what  to  say  about  making  the  sale ; 
that  the  complainant  should  do  as  she  pleas- 
ed. That  this  conversation  between  her  and 
Jesse  was  not  In  the  presence  of  the  defend- 
ant, and  with  this  Information  she  signed  the 
deed. 
On  Febroaiy  21, 1906,  Mr.  Grocheron  wrote 
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a  letter  to  the  defendant,  stating  that  he  had 
mislaid  the  letter  which  the  defendant  had 
sent  him  relating  to  the  sale  of  the  prop- 
erty, which  was  written  for  him  to  send  to 
the  Virginia  heirs,  and  asking  for  a  dupli- 
cate. The  defendant  sent  him  a  duplicate 
of  the  letter,  and  shortly  after  that  Mr. 
jCrocheron  and  his  mother  sent  to  the  Vir- 
ginia heirs  the  portion  of  the  money  coming 
to  them  from  the  sale  of  the  property.  The 
transaction  was  thus  wholly  closed  by  the 
Ist  of  March,  1906.  The  bill  was  filed  in 
the  case  on  September  13,  1907,  a  few  weeks 
after  the  defendant  had  brought  suit  against 
the  Port  Reading  Railroad  Company  to 
compel  It  to  remove  its  construction  from 
the  mouth  of  Thorps  creek. 

John  J.  Enright,  for  complainant.  Robert 
H.  McCarter,  Atty.  Gen.,  and  William  H. 
Osborne,  for  defendant  Savage.      • 

HOWELL,  V.  O.  (after  stating  the  facts 
as  above.)  The  law  has  placed  rather  close 
restrictions  upon  the  dealings  between  two 
parties,  where  one  stands  in  a  fiduciary  re- 
lation to  the  other.  In  the  case  of  trustee 
and  cestui  que  trust  the  restriction  amounts  to 
a  prohibition.  In  the  case  of  other  fiduciary 
relationships  the  burden  Is  cast  upon  the 
purchaser  of  showing  that  the  bargain  Is, 
speaking  generally,  as  good  as  any  that  could 
have  been  obtained  by  due  diligence  from  'any 
other  purchaser.  This  rule  applies  to  the 
relation  of  solicitor  and  client.  Where  a 
solicitor  purchases  from  his  client  the  proper- 
ty which  is  the  subject-matter  of  the  employ- 
ment, the  solicitor  must  show,  in  case  the 
transaction  Is  attacked,  not  only  that  the 
bargain  is  a  good  as  could  have  been  cOtaln- 
ed  by  due  diligence  from  other  purchasers, 
but  also  that  be  gave  his  client  all  that  rea- 
^sonable  advice  against  himself  which  his 
'office  of  solicitor  would  have  made  it  his 
duty  to  have  given  the  client  against  a  third 
person,  or,  In  other  words,  be  must  show  that 
the  client  was  duly  Informed,  duly  advised, 
and  that  the  transaction  was  fair.  In  the 
absence  of  these  requisites  the  court  will 
set  aside  the  purchase  If  completed,  or  refuse 
specific  performance  of  the  contract.  In  Ed- 
wards V.  Meyrick,  2  Hare,  60,  Sir  James  Wig- 
ram,  V.  C,  states  the  law  to  be  that  a  solici- 
tor Is  not  under  an  actual  incapacity  to  pur- 
chase from  the  dlent.  "There  Is  not  In  that 
case  the  positive  incapacity  which  exists  be- 
tween a  trustee  and  his  cestui  que  trust,  but 
the  rule  the  court  imposes  Is  that.  Inasmuch 
as  the  parties  stand  in  a  relation  which  gives, 
or  may  give,  a  solicitor  an  advantage  over 
the  client,  the  onus  lies  on  the  spllcltor  to 
prove  that  the  transaction  was  fair."  Mon- 
tesquieu V.  Sandys,  18  Vea.  302;  Cane  v. 
Allen,  2  Dow.  289.  The  rule,  is  expressed 
by  Lord  Eldon  •  •  *  to  be  that  if  the  at- 
torney will  mix,  with  the  character  of  attor- 
ney, that  of  vendor,  be  shall,  if  the  propriety 
of  the  transaction  comes  In  question,  mani- 
fest that  he  has  given  his  client  all  that  rea- 


sonable advice  against  himself  that  he  would 
have  given  him  against  a  third  person.  Gib- 
son V.  Jeyes,  6  Ves.  266.  •  •  •  In  some 
cases,  as  between  trustees  and  cestui  que 
trust,  the  rule  goes  to  the  extent  of  creating 
a  positive  incapacity,  the  duties  of  the  office 
of  trustee  requiring,  on  general  principles, 
that  that  particular  case  should  be  so  guard- 
ed. The  case  of  BoUdtor  and  client  Is,  how- 
ever, different  •  •  •  The  nature  of  the 
proof  which  the  court  requires  must  depend 
upon  the  circumstances  of  each  case,  accord- 
ing as  they  may  have  placed  the  attorney  In 
a  position  in  which  his  duties  and  his  pe- 
cuniary Interests  were  confficting,  or  may 
have  given  him  a  knowledge  which  his  client 
did  not  possess,  or  some  influence  or  ascend- 
ency or  other  advantage  over  his  client,  or, 
notwithstanding  the  existence  of  the  rela- 
tion of  attorney  and  client,  may  have  left 
the  parties  substantially  at  arm's  length  and 
on  an  equal  footing."  Hatch  v.  Hatch,  9 
Ves.  292;  Wells  v.  MIddleton.  1  Cox,  112; 
Hunter  v.  Atkins,  3  M.  &  K.  113.  See,  also, 
Hugenln  v.  Basely,  2  W.  &  T.  L.  G.  1166, 
and  notes  at  page  1216. 

It  was  held  by  the  House  of  Lords  in 
Lewis  V.  Hlllmttn,  3  H.  L.  C.  607,  that.  In 
case  where  an  attorney  was  able  to  convince 
the  court  that  he  had  a  right  to  purchase 
from  his  client,  he  must  purchase  openly,  and 
if  be  purchased  In  the  name  of  a  third  person 
as  his  (the  attorney's)  trustee  or  agent,  with- 
out disclosing  the  fact,  the  purchase  was 
void.  This  case  is  mentioned,  for  the  reason 
that  it  appears  that  in  the  case  in  hand  the 
defendant  took  title,  not  In  his  own  name,  but 
in  the  name  of  his  derk,  so  that,  under  the 
authority  last  cited,  the  deed  would  be  void 
If  no  disclosure  of  the  name  of  the  tme  pur- 
chaser was  made.  The  defendant  testifies 
that  he  made  such  a  disclosure  of  the  com- 
plainant at  the  time  the  deed  was  executed, 
and  his  statement  In  relation  thereto  is  not 
denied  by  her.  The  point  of  the  case  of 
Lewis  V.  Hillman  was  that  there  the  solicit- 
ors put  forward  their  derk  as  the  real  pur- 
chaser, when  In  fact  the  solicitor  himself 
advanced  the  money,  and  was  the  responsible 
vendee.  Here  no  such  fact  exists.  The  cases 
concerning  this  delicate  relation  between  at- 
torney and  client  are  harmonious  and  of  uni- 
versal application.  They  have  been  adopted 
by  the  Court  of  Appeals  of  this  state  in  the 
case  of  Dunn  v.  Dunn,  42  N.  J.  Eq.  431,  7 
Atl.  842,  and  to  the  opinion,  in  that  case,  of 
Hr.  Justice  Magle,  afterwards  chancellor, 
nothing  can  be  added.  Applying  the  rule  to 
the  case  In  hand,  we  find  that  the  defendant 
was  not  the  general  solicitor  for  the  com- 
plainant, but  acted  with  relation  to  the  single 
matter  above  mentioned,  that  he  k^t  the 
complainant  fully  informed  of  the  progress  of 
the  negotiations  which  he.  was  carrying  (m 
with  the  riedlway  company,  and  that  she  saw, 
from  time  to  time,  the  letters  writt^i  by  the 
railway  company's  ofiicials  to  the  defendant, 
and  iu  particular  did  she  see  the  letter  of 
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September  22,  1908,  written  by  Mr.  Loomla 
to  the  defendant.  In  which  he  says  that  he  Is 
advised  that  the  railway  company  Is  not  dis- 
posed to  regard  this  tract  of  land  of  any  sig- 
nal value,  or  to  make  any  snbstantlal  otter 
for  tlie  complainant's  Interest,  If  she  has  any, 
which  seemed  doubtful;  that  he  was  wining, 
however.  In  order  to  close  the  discussion,  and 
avoid  expense,  to  pay  the  complainant  $100 
for  a  quitclaim  to  the  company  of  any  alleged 
interest  In  the  property. 

At  the  Interview  which  resulted  in  the 
execution  of  tiie  deed  by  the  complainant  to 
the  defendant,  the  only  subject  that  was 
pointedly  discussed  was  the  question  whether 
the  railway  company  had  offered  more  than 
$100  for  the  land  in  question.  I  have  been 
unable  to  find  any  fact  In  the  case  which  was 
kept  from  the  complainant  When  she  exe- 
cuted the  deed,  she  and  her  son,  who  was  her 
adviser,  knew  as  much  about  the  situation, 
location,  value,  salabillty,  and  prospects  of 
the  propaty  as  did  the  defendant  It  was 
within  sight  of  her  home,  and  there  were 
annually  more  or  less  transactions  to  bring 
it  to  her  attention.  A  perusal  of  her  own  tes- 
timony shows  that  she  had  perfect  knowl- 
edge of  the  situation.  It  Is  significant  that 
the  complainant  and  her  son  tell  the  same 
story  practically  as  does  the  defendant  about 
the  Interview  of  January  8,  1^06,  when  the 
deed  was  executed;  and  likewise  significant 
thftt,  after  the  proposition  had  been  made  by 
the  defendant  to  purchase  the  land,  the  com- 
plainant and  her  son  adjourned  to  another 
room  to  confer  about  the  matter.  I  therefore 
think  that  the  defendant  had  put  himself  in 
such  a  situation  as  to  qualify  him  to  become 
a  purchaser  of  the  land  In  question,  provided 
the  price  was  fair.  There  was  no  testimony 
in  the  case  on  behalf  of  the  complainant, 
touching  the  value  of  the  land,  which  can  be 
relied  upon  as  evidence  of  its  present  market 
value.  In  fact  it  would  be  difficult  to  ascer- 
tain the  market  value  of  a  piece  of  land 
which  was  accessible  only  by  boat  and  ad- 
mitted, on  all  hands,  to  be  of  little  or  no 
value  to  anybody  except  the  railroad  com- 
pany. There  was  some  conversation  between 
the  defendant  and  the  railway  officials,  in 
which  rather  large  values  were  mentioned, 
but  these  conversations  took  place  after  the 
deed  bad  been  executed  by  the  complainant 
to  the  defendant,  and  were  quoted  by  the 
railway  officials  and  the  defendant  in  nego- 
tiations between  the  railroad  company  and 
the  defendant  for  the  partition  of  this  land 
and  the  straightening  of  lines  between  his 
property  and  its  property  in  other  locations. 
I  do  not  think  that  the  valuations  so  dis- 
cussed could  be  relied  upon  as  any  safe  cri- 
terion of  the  present  market  value  of  the 
property.  There  was  no  evidence  of  sales  in 
the  neighborhood,  nor  any  direct  evidence  by 
experts  of  the  actual  market  value. 

There  will  therefore  be  a  decree  for  the  de- 
teidant 


(74  M.  J.  Z.  «») 

WORTH  T.  WATTS. 

(Court  of  Chancery  of  New  Jersey.    June  8> 
1908.-)  • 

1.  Spkcitio    PsiuroBKANCE  —  Defbnbes  — 
Pbaud. 

R«afflnnance  by  vendor  of  the  original  con- 
tract ot  sale  on  six  several  occasions,  extending 
over  a  period  of  18  montiis,  and  receipt  by  him, 
in  the  aggregate,  of  all  but  |200  of  the  price, 
cannot  be  properly  disregarded,  where  present- 
ed,  in  specific  performance,  to  repel  a  presump- 
tion of  iiand  wliich  might  arise  from  inadequacy 
of  price. 

2.  Samk. 

Though  equity  will  not  decree  specific  per- 
formance of  a  contract  which  is  unfair  or  un- 
just, any  inadequacy  of  price,  nnaccompacied  by 
other  evidence  of  fraud,  which  is  not  so  grosa 
as  to  be  of  itself  conclusive  evidence  of  fraud,  i 
will  not  bar  the  relief  sought,  but  may  be  con- 
sidered in  connection  with  other  circumstances 
tending  to  show  undue  advantage  or  other  ele- 
ments of  fraud. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  |  152.] 

Bill  for  specific  performance  by  Nathan 
Worth  against  Ernest  Watts,  executor,  etc., 
of  Firman  Dut>el,  deceased.  Decree  advised 
pursuant  to  prayer  of  the  bill. 

The  bill  is  filed  by  complainant  to  procure 
the  specific  performance  of  an  agreement  for 
the  sale  of  land,  made  by  Firman  Dubel  In 
his  lifetime.  The  following  Is  a  copy  of  a 
receipt  embodying  the  agreement  which  com- 
plainant seeks  to  enforce : 

"Burlington,  N.  J.,  February  2,  1904. 

"Received  from  Nathan  Worth  two  thou- 
sand five  hundred  dollars  ($2,500)  on  ac- 
count of  purchase  price  for  house  and  lots 
303,  305  High  street,  and  20  and  22  Union 
street  Burlington,  N.  J.,  which  I  agreed  to 
sell  to  him  clear  of  ail  incumbrances  for  four 
thousand  ($4,000),  deed  to  be  delivered  on 
the  payment  of  the  balance  of  the  money, 
but  to  continue  paying  rent  as  before,  until 
balance  Is  paid  Firman  Dubel." 

The  body  of  this  paper  is  in  the  hand- 
writing of  complainant  and  the  signature 
is  that  of  defendant's  testator. 

Six  additional  receipts  for  payments,  on 
account  of  the  purchase  price  of  the  property, 
were  received  in  evidence.  These  receipts 
are  dated,  respectively,  June  17,  1904,  July  11 
1904,  August  15,  1904,  September  19,  1904, 
October  18,  1904,  and  November  1,  1904,  and 
aggregate  In  amount  $1,300.  The  same  lan- 
guage is  used  in  each  receipt  and  the  t>ody 
of  each  receipt  is  In  the  handwriting  of  com- 
plainant 'Ond  each  is  signed  by  defendant's 
testator.  These  receipts,  omitting  dates  and 
amounts,  are  as  follows: 

"Received  of  Nathan  Worth dollars 

as  a  payment  for  properties  303-305  High 
street  and  20  and  22  Union  street  Burling- 
ton, N.  J.,  agreed  to  be  sold  by  me  to  liim  as 
per  receipt  of  February  2,  1004. 

"Firman  Dubel." 

Firman  Dubel  died  December  28,  1904,  and 
upon  the  refusal  of  defendant,  as  hia  ex- 
ecutor, to  accept  $200,  which  was  tendered 
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to  him  by  complainant  as  tbe  balance  of  the 
parchase  price,  this  suit  for  specific  perform- 
ance of  the  contract  was  bronght. 

At  the  date  of  .the  agreement  (February  2, 
1904)  complainant  was  occupying  the  premi- 
ses referred  to  as  303  and  305  High  street, 
under  a  lease  from  Dubel  made  June  10,  1902, 
at  a  rental  of  $40  per  month  for  the  first 
year,  and  $45  per  month  for  toe  two  sub- 
sequent years.  At  tbe  end  of  tbe  first  year 
the  Increased  rental  provided  for'  In  the 
lease  was  waived  by  Dubel,  and  complainant 
thereafter  continued  to  occupy  the  premises 
at  $40  per  month.' 

Defendant  has  undertaken  to  establish 
Such  fraud,  In  connection  with  tbe  -  agree- 
ment of  sale  which  complainant  seeks  to  en- 
force, as  will  operate  to  deny  toe  relief 
sought 

John  W.  Wescott  and  Aler.  3.  Brian,  for 
complainant  Eckard  P.  Budd  and  Joseph 
H.  GasklU,  for  defendant 

LEAMINO,  v.  O.  (after  stating  the  facta) 
as  above).  Defendant  urges  that  toe  con- 
sideration named  In  toe  agreement  is  so 
grossly  Inadequate  that  It  affords  conclu- 
sive evidence  of  fraud.  The  law  of  this  state 
touching  inadequacy  of  consideration,  as  a 
defense  to  a  suit  for  specific  performance  of 
a  contract  for  tbe  sale  of  land,  may,  I  think, 
be  said  to  be  well  settled.  A  court  of  equity 
will  not  refuse  to  decree  the  specific  per- 
formance of  a  private  contract  for  the  sale 
of  land  because  toe  price  for  which  toe  land 
Is  to  be  sold  is  less  toan  the  market  value 
of  tbe  land.  Inadequacy  of  price,  however. 
Is  a  feature  which  may  be  considered  In  de- 
termining the  existence  of  fraud.  It  may, 
in  connection  wlto  other  evidence,  establish 
the  existence  of  fraud,  or  the  Inadequacy 
of  price  may  be  so  gross  as  to  shock  toe 
conscience  of  toe  court,  and  thus  furnish 
satisfactory  and  decisive  evidence  of  fraud. 
In  eltoer  case  it  may  be  said  to  be  toe  fraud 
so  ascertained,  and  not  tbe  Inadequacy  of 
price,  which  operates  as  tbe  bar  to  relief. 
Rodman  ▼.  Zllley,  1  N.  J.  Eq.  320 ;  Executors 
of  Wlntermute  v.  Executors  of  Snyder,  3  N. 
J.  Eq.  489;  Ready  v.  Noakes,  29  N.  J.  Eq. 
497;  Shaddle  v.  Dlsborougb,  30  N.  J.  Eq. 
370,  384;  Phillips  v.  Pullen,  45  N.  J.  EXi. 
6,  16  Atl.  9. 

In  tbe  present  case  toe  difference  between 
toe  market  value  of  toe  land  in  question  and 
tbe  price  named  in  the  agreement  for  its  sale 
closely  approaches  that  which  some  eminent 
judges  have  defined  as  "gross  Inadequacy." 
Ten  witnesses  testified,  in  behalf  of  defend- 
ant, touching  toe  value  of  the  premises  de- 
acrlbed  In  tbe  contract  of  sale.  From  toelr 
testimony  It  is  apparent  toat  tbe  value  of 
toe  premises  was  about  $10,000  at  tbe  date 
of  toe  contract  Assuming  that  amotmt  to 
have  been  toe  value  of  the  premises  named 
in  tbe  contract  of  sale,  It  will  be  observed 
toat  the  consideration  specified  In  toe  con- 


tract was  something  less  toan  one-half  of 
toe  value  of  toe  property.  Any  extended 
review  of  toe  adjudicated  cases,  wlto  a  view 
of  ascertaining  when  toe  difference  between 
the  value  and  contract  price  may  be  said  to 
become  so  great  as  to  amount  to  gross  in- 
adequacy, and  shock  toe  conscience  of  toe 
court  and  in  itself  operate  to  deny  relief, 
would,  I  tolnk,  be  of  little  assistance.  Most 
of  the  authorities  touching  that  subject  will 
be  found  collected  in  a  footnote  to  26  Amer. 
&  Eng.  Encyc.  of  Laws  (2d  Ed.)  28.  Any 
considerable  inadequacy  of  price  naturally 
suggests  unfair  dealing  oo  the  part  of  toe 
one  favored  by  toe  terms  of  the  contract 
when  the  engagement  is  considered,  as  it 
must  be,  as  a  contract,  and  not  as  a  gratuity ; 
but  It  is  difficult  to  conceive  any  case  in 
which  some  circumstance  may  not  exist 
which  will  operate  to  eltoer  repel  or  to  ac- 
centuate such  suggestion  of  unfair  dealing. 
Even  In  a  case  where  toere  exists  such  gross 
inadequacy  of  price  as  may  be  appropriate 
said  to  shock  toe  conscience  of  toe  court 
and  afford  In  Itself  satisfactory  and  convinc- 
ing evidence  of  unfair  dealing,  otoer  circum- 
stances may  exist  which,  if  considered,  would 
tend  to  destroy  the  conclusion  which  might 
be  otherwise  reached.  Such  circumstances 
should,  I  tolnk,  be  given  due  consideration. 
I  am  convinced  toat  where  it  Is  established 
(as  I  understand  it  to  be,  boto  In  tols  state 
and  by  toe  weight  of  authority  elBewhe]:e), 
toat  it  is  the  ascertained  fraud,  and  not  the 
inadequacy  of  price,  which  operates  aa  toe 
bar  to  specific  performance,  such  fraud  must 
be  ascertained  by  a  consideration  of  all  the 
circumstances  of  toe  individual  case;  and 
toat  it  is  quite  impracticable  to  define  any 
exact  ratio  between  values  and  price  aa  a 
boundary  line,  which,  when  crossed,  affords, 
in  itself,  conclusive  evidence  of  fraud.  One 
feature  of  the  present  case  well  illustrates 
the  thought  here  suggested.  While  toe  in- 
adequacy of  price"  in  toe  present  contract  of 
sale  may  suggest  that  complainant  in  some 
Improper  way  obtained  an  unjust  advantage 
over  defendant's  testator  when  the  original 
agreement  was  made,  yet  toe  mind  cannot 
close  Itself  from  toe  knowledge  that,  on  June 
17,  1004,  over  three  months  after  the  original 
receipt  which  embodied  toe  terms  of  toe 
agreement  was  signed,  defendant's  testator 
signed  a  receipt  for  another  portion  of  toe 
purchase  price,  and  in  that  receipt  specific- 
ally referred  to  toe  receipt  of  February  2, 
1904,  as  embodying  tbe  terms  of  toe  agree- 
ment of  sale.  If  this  second  transaction  waa 
fairly  conducted,  it  was  a  reaffirmance,  by 
defendant's  testator,  of  toe  terms  of  toe 
original  agreement  Again,  in  toe  following 
July,  August  September,  and  October,  re- 
spectively, additional  receipts  for  portions 
of  tbe  purchase  price  were  signed  by  de- 
fendant's testator,  and  in  each  receipt  to* 
original  contract  was.  In  like  manner,  refer- 
red to.     Thus  on  six  several  occasions,  ax- 
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tending  over  a  period  of  18  months,  defend- 
ant's testator  reaflSrmed  the  original  contract, 
and  received,  in  the  aggregate,  all  but  $200 
of  the  purchase  price.  His  death  occurred 
In  the  month  follorwlng  the  payment  last  re- 
ferred to.  Asstuulng  that  these  payments 
were  actually  made  at  the  times  stated,  and 
that  the  contents  of  the  several  receipts  were 
fully  understood  by  defendant's  testator.  It 
seems  clear  that  such  repeated  affirmances 
of  the  original  contract  would  have  operated 
as  a  serious  bar  to  any  claim  which  might 
have  been  thereafter  made  by  defendant's 
testator  for  a  rescission  of  the  contract,  bas- 
ed upon  fraud  in  the  original  transaction. 
Surely  such  afflrmances  of  the  contract  can- 
not be  properly  disregarded,  when  presented 
to  lepel  an  assmnptlon  of  fraud  arising 
from  an  Inadequacy  of  price  of  a  degree 
which,  standing  alone,  might  be  sufficient 
to  lead  the  mind  to  a  conviction  of  fraud. 
It  la  my  opinion  that  specific  performance 
of  this  contract  cannot  be  properly  denied 
upon  the  theory  that  the  Inadequacy  of  price. 
In  Itself,  furnishes  conclusive  evidence  of 
fraud. 

But  it  is  earnestly  urged,  in  behalf  of  de- 
fendant, that  other  circumstances  of  the  case, 
when  considered  in  connection  with  the  evi- 
dence touching  Inadequacy  of  price.  Justify 
the  conclusion  of  fraud,  or  disclose  a  con- 
tract of  such  unfairness  and  hardship  that 
a  court  of  equity  should  deny  relief.  While 
a  court  of  egolty  will  not  decree  specific  per- 
formance of  a  contract  which  is  unfair,  un- 
reasonable, or  unjust,  any  Inadequacy  of 
price  (standing  alone,  end  unaccompanied 
by  other  evidence  of  fraud  or  Imposition), 
which  is  not  so  gross  as  to  be,  of  itself,  what 
some  courts  call  conclusive  evidence  of  fraud, 
cannot  be  treated  as  such  an  Instance  of  un- 
fairness or  hardship  as  will  bar  the  equit- 
able relief  sought;  but  such  Inadequacy  may 
be  considered  in  connection  with  other  cir- 
cumstances tending  to  show  undue  advan- 
tage, or  other  elements  of  fraud.  As  already 
stated,  I  understand  that  to  be  the  rule  es- 
tablished in  this  state,  and  also  by  tiie  more 
modem  authorities  elsewhere.  See  Pomeroy 
on  Contracts,  i  184,  and  eases  there  collected. 
A  number  of  circumstances,  other  than  Inade- 
quacy of  consideration,  are  urged  by  defend- 
ant as  evidences  of  fraud  upon  the  part  of 
complainant.  It  has  been  shown  that  de- 
fendant's testator  was  84  years  of  age;  that 
he  was  a  man  with  careless  methods  of  do- 
ing business;  that  he  was  of  a  trustful  na- 
ture, and  habitually  signed  receipts  without 
flrst  reading  them,  and  usually  received 
money  without  counting  it;  that  he  drank 
to  excess,  and  was  more  or  less 'drunk  al- 
most every  day;  and  It  is  also  urged  that 
complainant  did  not  have 'sufficient  money 
1x>  enable  him  to  make  the  payments  evi- 
denced by  the  receipts,  to  which  reference 
bas  already  been  made.  It  was  also  shown 
fliat  defendant's  testator  made  some  per- 


manent Improvements  to  one  of  the  buildings 
covered  by  the  contract,  at  a  date  subse- 
quent to  the  date  of  the  contract  I  have 
undertaken  to  give  adequate  consideration 
to  all  of  these  circumstances,  in  connection 
'With  the  low  price  at  which  the  property 
was  sold,  with  a  view  of  reaching  the  con- 
clusion that  some  improper  conduct  upon  the 
part  of  the  complainant  may  have  existed; 
but  I  have  been  unable  to  reach  that  conclu- 
sion of  fact  Any  suggestions  of  Improper 
conduct  upon  the  part  of  complainant,  eman- 
ating from  the  clrcomstances  referred  to, 
fall  to  impress  upon  my  mind  a  conviction 
of  fact;  and  especially  is  this  true  when  all 
the  evidence  In  the  case  Is  given  due  con- 
sideration. The  suggestion  arising  from  the 
advanced  age  and  Intemperate  habits  of  de- 
fendant's testator,  and  from  his  custom  to 
sign  receipts  without-  reading  them.  Is  that 
the  signature  to  the  contract  may  have  been 
procured  by  complainant  through  some  sub- 
terfuge, or  that  defendant's  testator  may 
have  been  incapable  of  fully  comprehending 
his  acts.  But  defendant's  testator  was  a 
man  who  owned  a  considerable  number  of 
properties  in  that  vicinity,  and  these  prop- 
erties were  successfuliy  handled  by  him,  and 
his  ability  to  Intelligently  transact  his  own 
business  does  not  appear  to  have  been  ma- 
terially Impaired  by  either  his  age  or  intoxi- 
cation. The  impression  of  the  man,  as  I  have 
received  It  from  the  evidence,  Is  that  of  a  man 
who  was  quite  as  capable  of  making  a  bar- 
gain when  under  the  Influence  of  liquor  as 
at  other  times.  While  he  appears  to  have 
been  In  the  habit  of  signing  rent  receipts 
for  various  tenants  without  reading  the  re- 
ceipts, he  was  keenly  aware  of  the  times 
when  the  rent  was  due,  and  it  cannot  be  hi- 
ferred  that  he  could  have  been  Induced  to 
sign  papers  when  nothing  was  due  him,  as 
he  must  have  done  If  the  contract  now  In 
question  and  the  several  receipts  for  pay- 
ments on  account  of  the  contract  price  were 
signed  by  him  when  the  payments  called  for 
In  the  receipts  were  not  In  fact  made;  tor 
it  must  not  be  overlooked  that  If  It  be  assum- 
ed that  the  original  receipt,  which  embodies 
the  terms  of  the  contract, .  was  signed  by 
defendant's  testator  without  an  Intelligent 
knowledge  of  its  contents  and  force,  or 
through  any  subterfuge  upon  the  part  of 
complainant,  a  like  assumption  must  be  in- 
dulged touching  the  several  subsequent  re- 
ceipts, and  it  Is  impossible  for  me  to  believe 
that  complainant  has  procured  the  signature 
to  these  seven  papers  without  defendant's 
testator  having  comprehended  the  nature 
of  any  of  them.  Each  month  a  rent  receipt 
was  signed  In  a  book  kept  by  complainant 
for  that  purpose.  As  to  the  claim  that  com- 
plainant was  not  able  to  raise  the  money 
which  the  receipts  disclose  that  he  paid  for 
the  property,  It  is  my  opinion  that  the  claim 
is  not  supported  by  the  evidence.  While 
I  have  referred  to  the  value  of  the  premises 
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In  question  as  $10,000  ($9,000  for  the  prop- 
erty which  complainant  occupied  as  a  ten- 
ant, and  $1,000  for  the  property  In  the  rear, 
which  was  occupied  by  the  Salvation  Army), 
It  also  appears  that  the  rental  paid  by  com- 
plainant was  $40  per  month,  and  by  the 
other  tenants  $15  per  month;  and,  accord- 
ing to  the  testimony,  this  rental,  when  used 
as  a  guide  to  determine  Taluatlon,  indicates 
a  total  value  of  about  $7,000.  It  is,  of  course, 
impossible  to  determine  what  may  have  Im- 
pelled defendant's  testator  to  agree  to  part 
with  his  property  for  the  amount  named. 
The  diversified  considerations  which  control 
human  conduct  are  too  complex  to  warrant 
the  effort  of  affirmative  ascertainment  The 
evidence  discloses  that  the  relation  of  the 
contracting  parties  was,  to  say  the  least, 
friendly.  That  fact  alone  renders  it  natural 
and  reasonable  tbat  the  terms  of  payment 
should  be  made  easy  rather  than  otherwise. 
Am  the  case  has  been  tried  upon  the  theory, 
on  the  part  of  counsel  on  both  sides,  that 
our  statute  forbids  testimony,  by  either  of 
the  present  parties  to  the  record,  touching 
statements  made  by  or  transactions  with  the 
deceased,  we  are  denfed  the  ben^t  of  their 
testimony  In  that  field.  But  the  evidence  dis- 
closes that  the  contract  was  In  fact  made, 
and  I  find  nothing  in  the  case  to  lead  my 
mind  to  the  conclusion  that  the  contract  was 
not  the  intelligent  and  deliberate  act  of  de- 
fendant's testator. 

I  will  advise  a  decree  pursuant  to  the 
prayer  of  the  bill. 


(76  N.  J.  L.  U5) 

MEEKER  V.  MAYOR,  ETC.,  OF  CITY  OF 
EI&.ST  ORANGE. 

(Supreme  Court  of  New  Jersey.    Joly  9,  1008.) 

Watebs  akd  Wateb   ComsES  —  Bights  to 

PEBC0I.ATINO  Wateb. 

A  city  has  an  absolute  right  to  appropriate 
percolating  water  flowing  under  land  owned  by 
it,  though  it  is  done  to  the  injury  of  one,  whose 
spring  the  water  would  reach  if  not  so  ap- 
propriated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  110.] 

Appeal  from  District  Court  of  Newarlt. 

Action  by  Franli  W.  Meelcer  against  the 
mayor  and  city  council  of  East  Orange.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  February  term,  1008,  before  VOOB- 
HEES,  J. 

Guild,  Lnm  &  Tamblyn,  for  appellant  Je- 
rome D.  Gedney,  for  appellee. 

VOORHEES,  J.  This  Is  an  appeal  from 
the  first  district  court  of  the  city  of  Newark, 
and  by  consent  was  beard  before  a  single 
Justice  pursuant  to  the  statute.  The  case 
was  submitted  to  the  district  court  upon  the 
following  agreed  state  of  facts:  "The  plain- 
tiff owns  and  occupies  a  farm  of  about  100 
acres,  situated  In  the  townships  of  MlUburn 


and  Livingston,  Essex  county,  N.  J.,  and  In 
the  valley  of  Canoe  brook.  Plaintiff  Is  a 
milkman,  and  has  used  his  farm  for  the  pas- 
ture and  support  of  his  cows  and  horses  for 
a  number  of  years  last  past  Canoe  brook 
flows  in  a  general  southwesterly  direction, 
and  through  the  property  of  plaintiff.  There 
are  also  two  small  streams  tributary  to  Canoe 
brook,  which  flow  through  plaintiff's  farm. 
On  the  plaintiff's  farm  there  is  also  a  spring, 
which  Is  Inclosed  by  a  springhouse.  PlaintUf 
has  used  the  water  of  this  spring,  for  a  num- 
ber of  years  last  past,  for  drinking  purposes, 
and  for  the  storing  and  keeping  of  his  milk. 
Plaintiff's  cattle  In  pasture  have,  for  a  num- 
ber of  years,  resorted  to  Canoe  brook,  and  the 
tributary  streams  mentioned  above,  for  drink- 
ing water.  In  January,  1905,  the  defendant 
city  of  East  Orange  began  to  take  water  from 
a  number  of  urteslan  wells,  which  it  had 
sunk  and  constructed  upon  a  tract  of  land, 
containing  about  680  acres,  situated  In  the 
valley  of  Canoe  brook,  and  In  the  township 
of  Millburn.  These  wells  of  defendant  are 
about  20  In  number,  and  are  situated  about 
m  miles  distant  from  plaintiff's  farm  and 
spring.  The  wells  are  downstream  from  the 
farm,  spring,  and  streams  of  plaintiff,  and 
their  location  Is  southwesterly  from  plain- 
tiff's property.  The  said  plant  of  the  de- 
fendant was  Installed,  and  the  land  upon 
which  It  Is  located  was  purchased,  by  the  dty 
of  East  Orange  under  the  authority  of  an 
act  of  the  Legislature  of  the  state,  of  New 
Jersey,  entitled  'An  act  to  enable  cities  to 
supply  the  Inhabitants  thereof  with  pure  and 
wholesome  water,'  approved  April  21,  1870, 
and  the  acts  supplemental  thereto  and  amend, 
atory  thereof.  Defendant  dty  of  East  Or- 
ange has  expended  more  than  $1,000,000  In 
the  construction  of  its  said  works,  wells,  and 
the  mains  and  reServotrs  connected  there- 
with. As  a  result  of  the  operation  of  the  de- 
fendant's said  plant  by  means  of  Its  wells.  It 
has  taken  percolating  underground  water, 
which,  but  for  Its  Interceptions,  would  have 
reached  plalntifTs  spring  or  streams,  but  no 
water  other  than  percolating  undergronnd 
water  has  been  taken  by  defendant  and  no 
water  has  been  taken  by  defendant  out  of 
any  surface  stream  or  the  spring  of  plaintiff 
after  it  (the  water)  has  appeared  on  the  sur- 
face, or  In  any  surface  spring  or  stream." 
The  question  at  issue  regards  the  appropria- 
tion, by  the  defendant  of  percolating  under- 
ground water,  but  for  the  interception  of 
which  by  the  defendant  would  have  reached 
the  plalntifl's  spring,  and  excludes  the  ab- 
straction of  water  by  the  defendant  out  of 
any  surface  stream  or  out  of  the  plaintiff's 
spring.  Judgment  was  given  In  the  district 
court  for  the  defendant 

The  rules  of  law  which  are  applicable  to  a 
stream  flowing  In  a  defined  channel,  either 
upon  or  under  the  surface  of  the  ground,  are 
not  pertinent  to  this  case.  In  New  Jersey, 
so  far  as  the  subject  has  been  discussed,  the 
rule  that  the  absolute  right  of  such  waters 
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Is  In  tbe  owner  of  tbe  fee  has  been  adopted. 
In  Ocean  Grove  t.  Asbnry  Park,  40  N.  J.  Bq. 
447,  3  Ati.  168,  It  Is  said:  "The  courts  all 
proceed  upon  the  ground  that  waters  thus 
used  and  diverted  (underground  waters)  are 
waters  which  i>ercoIate  through  the  earth, 
and  are  not  distinguished  by  any  certain  and 
well-deBned  stream,  and  consequently  are  the 
absolute  property  of  the  owner  of  the  fee  as 
completely  as  are  the  ground,  st9ne8,  miner- 
als, or  other  matter  to  any  depth  whatever 
beneath  the  surface.  The  one  Is  Just  as  much 
the  subject  of  use,  sale,  or  diversion  as  the 
other.  The  owner  of  a  mine  encounters  In- 
numerable drops  of  water  escaping  from 
every  crevice  and  fissure.  These,  when  col- 
lected, Interfere  with  his  progress,  and  he 
may  remove  them,  although  the  spring  or 
well  of  the  landowner  below  be  diminished 
or  destroyed."  In  the  case  of  Harper  t. 
Mountain  Water  Co.,  65  N.  J.  Eq.  479,  56  AG. 
297,  former  Chancellor  Magle,  then  Chief  Jus- 
tice, at  the  circuit.  Incorporated  the  follow- 
ing words  in  his  charge  to  the  Jury:  "When 
the  owner  of  land  sinks  a  pit  or  well,  and 
strikes  an  tmderground  reservoir  of  water,  or 
flowing  .underground  water,  he  acquires  a 
certain  right  to  it,  the  right  to  use  that  water 
— the  light  to  use  It  although  the  sinking  of 
his  well,  and  the  use  of  the  water  from  it, 
may  have  affected  somebody  else  with  respect 
to  underground  water ;  and,  if  a  neighbor  of 
his  sinks  another  well  and  thereby  affects  the 
flow  of  hlB,  or,  as  it  is  sometimes  expressed, 
'takes  the  bott<nn  out  of  his  well,'  he  is  with- 
out redress.  If  It  is  a  wrong,  it  Is  not  an 
actual  wrong;  If  it  is  an  injury,  it  Is  an  in- 
Jury  without  redress  by  law.  This  rule  ap- 
plied, therefore,  to  all  percolating  imder- 
ground  waters,  and  the  interception  of  waters 
by  the  sinking  of  such  pits  or  wells  as  affect 
an  underground  reservoir  or  underground 
flow  wlU  not  be  the  cause  of  any  action  on 
the  part  of  a  person  whose  underground  flow 
or  reservoir,  to  which  he  has  resort  before. 
Is  affected  thereby.  Now  I  am  bound  to  hold 
in  this  case,  and  for  the  purpose  of  this  case 
I  do  hold,  that  the  like  rule  applies  where 
an  underground  water  is  strudc  and  Inter- 
cepted by  pits  or  wells,  which  water,  if  not 
intercepted,  would  reach  the  surface  in 
qnlngs  or  ponds,  and  so  flow  down  streams, 
and  tbe  abstraction  of  such  waters  will  not 
be  an  actual  wrong,  even  if  the  water  so  ab- 
stracted is  used  otherwise  than  in  the  im- 
provement of  the  owner's  land.  So  that  in 
this  case,  and  for  tbe  purpose  of  this  case,  I 
charge  yon  that  the  defendants  may  strike 
underground  streams,  and  abstract  under- 
ground water,  and  if  they  take  nothing,  ex- 
cept by  interception  of  water,  that  otherwise 
would  have  come  to  the  surface,  they  may 
even  cany  It  off  and  market  it  and  sell  it" 
Tliis  case,  in  another  form,  came  before 
Vice  Cbancelior  Emery,  in  Harper,  Hollinga- 
worth  &  Darby  Co.  v.  Mountain  Water  Com- 
pany, 65  N.  J.  Eq.  479,  66  Atl.  297.  At  page 
488  of  65  N.  J.  Eq.,  and  page  297  of  56  AU., 


It  appears  that  the  above-mentioned  charge 
came  under  review  by  the  Supreme  Court  on 
a  rule  to  show  cause.  This  court  then  held 
that  the  defendants  had  no  ground  to  com- 
plain of  the  law  as  laid  down  by  the  trial 
Judge  as  to  their  liability,  but  that  there  was 
proof  of  an  injurious  diminution  of  flow  by 
abstractions,  such  as  was  properly  held  to  be 
actionable. 

In  a  dictum  in  the  case  of  McCarter,  At- 
torney General,  v.  Hudson  County  Water 
Co.,  70  N.  J.  Eq.  695,  65  Atl.  489,  the  Court 
of  Errors  and  Appeals,  speaking  by  the 
present  Chancellor,  uses  the  following  lan- 
guage: "We  may  concede,  also,  for  present 
purposes  that  subterranean  waters,  such  as 
may  be  reached  only  by  driving  wells,  when 
thus  acquired,  become  absolutely  the  property 
of  the  proprietor  of  the  soil,  and  may  be  dealt 
with  by  him  as  merchandise,  and  that,  if  they 
be  thus  converted  into  a  merchantable  com- 
modity, the  state  would  not  be  permitted  to 
prohibit  its  transportation  beyond  the  con- 
fines of  the  state.  Water  thus  taken  from 
wells  may  be  placed  on  the  same  plane  with 
oil  and  natural  gas." 

These  rulings  have  their  foundation  in  the 
English  cases;  the  leading  one  being  Chase- 
more  ▼.  Richards,  7  House  of  Lords  Cases, 
349.  The  subject  was  there  fully  discussed, 
and  by  the  unanimous  opinion  of  all  the 
Judges  It  was  held  that  the  principles  which 
regulate  "the  rights  of  owners  of  land  In  re- 
spect to  water  flowing  In  known  and  defined 
channels,  whether  ui>on  or  below  the  surface 
of  the  ground,  do  not  apply  to  underground 
water  which  merely  percolates  through  the 
strata  in  no  known  channels,  and  that  where 
a  landowner  and  a  millowner,  who  had  for 
above  60  years  enjoyed  the  use  of  a  stream, 
which  was  chiefly  supplied  by  such  percolat- 
ing underground  water,  lost  the  use  of  tbe 
stream  after  an  adjoining  owner  had  dug,  oa 
hla  own  land,  an  extensive  well  for  the  pur- 
pose of  supplying  water  to  the  Inhabitants  of 
the  district,  many  of  whom  had  no  title,  as 
landowners,  to  the  use  of  the  water.  It  was 
held  that  such  millowner  had  no  right  of  ac- 
tion." It  will  be  noticed  that  the  facts  in  the 
case  under  consideration  have  undoubtedly 
been  patterned  after  the  case  last  cited,  and 
so  closely  do  they  adhere  to  it  that  they  pre- 
sent an  academic  question,  rather  than  a 
practical  situation.  Mr.  Justice  Wlghtma'u, 
in  discussing  the  question  whether  tbe  plain- 
tiff in  Chasemore  v.  Richards  had  a  right. 
Jure  naturae,  to  prevent  the  defendant  sink- 
ing a  well  In  his  own  ground,  and  so  absorb- 
.  ing  the  water  which  might  otherwise  be  used 
for  the  working  of  the  plaintiff's  mill,  says: 
"It  is  impossible  to  reconcile  such  a  right 
with  tbe  natural  and  ordinary  rights  of  land- 
owners, or  to  flx  any  reasonable  limits  to  the 
exercise  of  such  a  right  Such  a  right  as  that 
contended  for  by  the  plaintiff  would  Interfere 
with,  it  not  prevent,  the  draining  of  land  by 
tbe  owner.  Suppose,  as  it  was  put  at  the  bar 
in  argument,  a  man  sank  a  well  upon  his  own 
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land,  and  the  amount  of  percolating  water 
wblcl)  found  a  way  into  It  had  no  sensible 
effect  upon  the  quantity  of  water  In  the  river, 
which  ran  to  the  plaintiff's  mill,  no  action 
would  be  maintainable;  but,  If  many  land- 
owners sank  wells  upon  their  own  lands,  and 
thereby  absorbed  so  much  of  the  percolating 
water,  by  the  united  effect  of  all  the  wells, 
as  would  sensibly  and  injuriously  diminish 
the  quantity  of  water  in  the  river,  though  no 
one  well  alone  would  have  that  effect,  could 
an  action  be  maintained  against  any  one  of 
them,  and,  if  any,  which,  for  it  is  clear  that 
no  action  could  be  maintained  against  them 
Jointly."  Lord  ghelmsford,  in  that  case  says: 
"But  the  right  to  percolating  nndergrouud 
water  Is  necessarily  of  a  very  uncertain  de- 
scription. When  does  this  right  commence? 
Before  or  after  the  rain  has  found  its  way  to 
the  ground?  If  the  owner  of  laud  through 
which  the  water  filters  cannot  Intercept  it  in 
Its  progress,  can  he  prevent  its  descending  to 
the  earth  at  all,  by  catching  it  in  tanks  or 
cisterns?  And  how  far  will  the  right  to  this 
water  supply  extend?  Are  the  most  distant 
landowners,  as  well  as  the  adjacent  ones,  to 
be  bound,  at  their  peril,  to  take  care  to  use 
their  lands  so  as  not  to  Interrupt  the  oozing 
of  the  water  through  the  soil  to  a  greater  ex- 
tent than  shall  be  necessary  for  their  own 
actual  wants?"  Lord  Cranworth,  In  the  same 
case  says:  "Bnt  If  the  doctrine  (that  applied 
to  yisible  streams)  could  be  applied  to  water 
merely  percolating,  as  it  is  said,  through  the 
soil,  and  eventually  reaching  some  stream. 
It  would  be  always  a  matter  that  would  re- 
quire the  evidence  of  scientific  men  to  state 
whether  or  not  there  had  been  interruption, 
and  whether*  or  not  there  had  been  injury. 
It  is  a  process  of  nature  not  .apparent,  and 
therefore  such  percolating  water  has  not 
received  the  protection  whidi  water  running 
In  a  natural  channel  on  the  surface  has  al- 
ways received.  If  the  argument  of  the  plain- 
tiff were  adopted,  the  consequence  would  be 
that  every  well  that  ever  was  sunk  would 
have  given  rise,  or  might  give  rise,  to  an  ac- 
tion." 

The  plaintiff  insists  that  the  rale  "sic  utere 
tuo  ut  allenum  non  Isedas"  should  be  applied, 
and  that  correlative  rights  in  percolating  wa- 
ters should  be  recognized  by  the  court ;  that 
In  this  way  protection  would  be  afforded  to 
adjoining  property  owners  by  limiting  the 
rights  of  others  to  such  amount  of  water  tak- 
en by  the  sinking  of  wells,  and  in  other  like 
manner,  as  might  be  necessary  for  some  use- 
ful purpose  In  connection  with  the  land 
where  they  are  sunk ;  that  absolute  owner- 
ship in  the  holder  of  the  fee  of  the  under- 
ground waters  should  not  be  recognized,  but 
the  right  of  the  landowners  to  such  waters 
should  be  exercised  with  reference  to  the 
equal  rights  of  others  in  their  lands.  Lord 
Wensleydale,  who  had  some  doubts  on  the 
subject,  however,  agreed.  In  Chasemore  v. 
Rldiarda,   and  made  the  Judgment  of  the 


court  unanimous.  He  Inclined  to  the  theory, 
contended  for  by  the  plaintiffs,  that  the  use 
to  be  made  of  such  subterraneous  waters  by 
the  landowners  must  be  reasonable;  that  is, 
confined  to  the  uses  of  his  property  and  those 
living  thereon.  He  admitted  that  if  the  num- 
ber of  houses  erected  upon  such  property 
bad  increased,  so  that  the  quantity  of  water 
used  by  their  occupants  had  been  proportion- 
ately augmented,  even  then  there  could  have 
been  no  Just  grounds  for  complaint;  buf 
when  water  was  abstracted  for  the  use  of  a 
large  district  not  connected  with  the  estate 
whereon  the  well  was  sunk,  he  doubted  the 
legality  of  such  acts,  but  conceded,  however, 
that  the  abstraction  of  water  for  the  use  of 
dwellers  upon  the  land  whereon  the  well  ex- 
isted, even  though  they  carried  on  trades 
such  as  breweries,  would  still  be  for  their 
purposes  only.  The  fallacy  of  this  reasoning 
lies  in  the  criterion  set  for  a  reasonable  use. 
It  is  not  quantity  used,  but  purposes  of  use. 
Now  the  Injury  to  the  neighboring  tenant  Is 
caused  by  the  quantity  abstracted;  the  pur- 
pose of  abstraction  is  Immaterial.  The  argu- 
ment which  permits  breweries  and  like  In- 
dustries to  be  supplied,  however  great  their 
consumption  may  be,  loses  sight  of  the  cause 
of  the  Injury.  Taking  the  instance  of  the 
brewery,  It  is  fair  to  suppose  that  the  water 
used  therein  would  become  a  part  of  its  trade 
product,  and  would  be  sent  to  distant  regions 
for  gain,  and  thereby  be  abstracted  in  like 
manner,  as  it  would  be  in  supplying  the  in- 
habitants with  pure  water  for  use  in  like 
distant  regions.  The  Pennsylvania  case  of 
Wheatley  t.  Baugh,  25  Pa.  528,  64  Am.  Dec 
.721,  is  an  adoption  of  the  English  rale.  See 
'the  later  case  of  Haldeman  v.  Bruckhart,  45 
Pa.  514,  84  Am.  Dec  511,  in  which  reference 
is  thus  made  to  Wheatley  v.  Baugh.  "Cnde- 
flned  water  courses  there  spoken  of,  which 
a  man  may  not  divert  to  the  hurt  of  an  In- 
ferior proprietor,  are  not  the  hidden  streams 
of  which  the  owneris  of  the  soil  tttrougli 
which  they  pass  can  have  no  knowledge  un- 
til they  have  been  discovered  by  excava- 
tions." See,  also,  Lybe's  Appeal,  106  Pa.  634, 
51  Am.  Rep.  542.  The  rule  of  reasonable  use 
has  been  adopted,  however,  in  some  states, 
notably  In  Massachusetts,  Hart  v.  Jamaica 
Pond  Aqueduct  Co.,  133  Mass.  488;  In  New- 
Hampshire,  Bassett  V.  Salisbury  Mfg.  Co., 
43  N.  H.  568,  82  Am.  Dec.  178;  and  In  New 
York,  Forbell  v.  New  York,  164  N.  Y.  622,  58 
N.  B.  644^  51  L.  R.  A.  695,  79  Am.  St  Rep. 
666.  In  certain  arid  regions  the  English  doc- 
trine has  been  denied.  In  Katz  ▼.  Walkln- 
Shaw,  141  Cal.  116,  70  Pac.  668.  74  Pac.  768, 
64  L.  R.  A.  236,  89  Am.  St  Rep.  S5,  the  court, 
speaking  of  the  English  rule,  says:  "Such 
law  as  has  been  made  upon  the  subject  comeA 
from  countries  and  climates  where  water  la 
abundant  and  its  conservation  and  econom- 
ical use  of  little  consequence,  as  compared 
with  a  climate  like  southern  California." 
I  am  inclined  to  think,  however,  that  the 
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English  rule,  heretofore  either  adopted  or 
recognized  In  this  Btate,  supported  as  It  Is  by 
the  great  weight  of  anthorlty  in  this  country, 
1b  the  better,  and  for  these  reasons  the  judg- 
ment of  the  court  below  should  be  affirmed. 


m  N.  J.  u  sen 

MEE2HAN  ▼.  BOARD  OF  EXOISB  OOM'RS 
OP  JBRSBI  CITY  et  al. 

(Gonrt  of  Errors  and  Appeals  of  New  Jersey. 
Jnne  15,  1908.) 

L  COWSTITUTIONAL  IiAW— CLASS  LEGISLATION. 

Section  4  of  the  act  of  April  13,  1906,  com- 
monly known  as  the  "Bishc^s'  Law"  (P.  Xj.  p. 
203),  does  not  contravene  the  fourteenth  amend- 
ment of  the  federal  Constitution. 

2.  Statutes  —  Genebal  and  Speciai/— Spe- 
cial Laws  Reoulatino  Iktebnal  Aftaibs 
of  municipalitibs. 

Section  4  of  the  act  of  April  13,  1906,  com- 
monly known  as  the  "BisbopB'  Law"  0^.  L. 
1906,  p.  203),  IB  not  in  contravention  of  article 
4,  $  7,  snbd.  11,  Const,  which  prohibits  the 
Le^latnre  from  passing  private,  local,  or  8i>e- 
cial  laws  regalatiuK  the  internal  affairs  of  mn- 
nicipalities,  or  granting  exclusive  privileges, 
immonities,  or  franchises. 

3.  Same. 

Section  4  of  the  act  of  April  13,  1906,  com- 
monly known  as  the  "Bishops'  Law"  (P.  L. 
1006,  p.  203),  subjects  "inns  and  taverns"  (as 
well  as  "hotels")  to  the  restrictions  mentioned 
in  the  section,  unless  snch  inns  and  taverns  have 
at  least  10  spare  rooms  and  beds  for  the  accom- 
modation of  boarders,  transients,  and  travelers. 

4.  Samb— Effect  of  Invalidity  in  Past. 

Notwithstanding  the  unconstitutionality  of 
section  5  of  the  act  of  April  13,  1906,  com- 
monly known  as  the  "Bishops'  Law"  (P.  L. 
1906,  p.  205),  as  heretofore  declared  by  this 
conrt  in  Decker  v.  Daudt,  67  Atl.  375,  the  re- 
mainder of  the  act  is  not  thereby  overthrown. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S§  58-66.] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Certiorari  by  Hugh  Meehan  to  review  a 
resolution  adopted  by  the  board  of  excise 
comnil8Si<»ier8  of  Jersey  City  pursuant  to  Act 
April  18,  1906,  S  4  (P.  L.  p.  203),  commonly 
known  as  the  "Bishops'  Law."  There  was  a 
Judgment  (78  N.  J.  Law,  882,  64  Atl.  689)  sus- 
taining the  constitutionality  of  the  act  and 
the  validity  of  the  resolution,  and  Meehan 
brings  error.    Affinned. 

R.  V.  Lindabury,  for  plaintiff  in  error. 
George  L.  Record  and  Peter  Backes,  for  de- 
fendants In  error. 


PITNEY,  Ch.  The  question  at  Issue  is  the 
constitutionality  of  section  4  of  the  act  com- 
monly known  as  the  "Bishops'  Law,"  ap- 
proved April  13,  1906  (P.  L.  1906,  p.  203), 
b^Bg  a  supplement  to  the  act  to  regulate  the 
sale  of  spirituous,  vinous,  malt,  and  brewed 
llqaors.  The  question  was  raised  by  a  cer- 
tiorari sued  out  of  the  Supreme  Court  to  re- 
view a  resolution  adopted  by  the  excise  com- 
missioners of  Jersey  City  In  pursuance  of 
the  section  referred  to.  The  resolution  re- 
quires that  "the  Interior  of  the  bar  or  busi- 
ness room  in  which  liquors  and  other  Intoxi- 


cating drinks  are  sold  and  served  under  any 
license  granted  by  this  board  shall,  during 
snch  times  as  such  sales  are  prohibited  by 
law,  be  open  to  full  view  from  the  public 
str^t;  provided,  however,  this  rule  shall 
have  no  application  to  such  places  as  are 
exempt  from  Its  operation  under  the  provi- 
sions of  said  law."  The  Supreme  Court  sus- 
tained the  constitutionality  of  the  legislation 
and  the  validity  of  the  resolution  In  an  opin- 
ion by  Mr.  Justice  Fort,  with  whose  conclu- 
sions we  agree.  In  that  court  the  attack  up- 
on the  law  seems  to  have  been  based  princi- 
pally upon  the  provisions  of  the  fourteenth 
amendment  of  the  federal  Constitution.  In 
this  court  the  point  is  raised  that  section  4 
of  the  act  conflicts  with  that  provision  of  the 
Constitution  of  this  state  which  prohibits  the 
Legislature  from  passing  private,  local,  or 
special  laws  regulating  the  internal  affairs 
of  municipalities.  Const.  N.  J.-  art.  4,  $  7, 
subd.  11.  It  is  insisted  that  the  law  is  spe- 
cial because  its  classification  is  arbitrary  and 
illusory.  Even  if  It  were  special  for  this 
reason.  It  does  not  follow  that  the  section 
conflicts  with  the  constitutional  provision 
thus  invoked ;  for,  as  far  as  we  can  perceive, 
it  does  not  in  any  wise  regulate  the  internal 
affairs  of  municipalities.  We  are  referred  to 
Paul  v.  Gloucester  County,  50  N.  J.  Law,  585, 
15  4tl.  272,  1  L.  R.  A.  86,  and  Berry  v.  Cra- 
mer, 58  N.  J.  Law,  278,  33  Atl.  201,  as  set- 
tling the  question  that  the  section  under  con- 
sideration constitutes  an  attempt  to  regulate 
the  Internal  affairs  of  municipalities.  But 
the  act  that  waa  in  question  in  Paul  v.  Glou- 
cester County  (which  is  found  in  P.  L.  1888, 
p.  142)  classified  the  municipalities  of  the 
state  according  to  their  population  for  the 
purxwse  of  establishing  the  minimum  license 
fee  to  be  paid  upon  liquor  licenses  in  the  sev- 
eral municipalities.  It  was  this  provision 
concerning  which  Mr.  Justice  Van  Syckel  said 
(50  N.  J.  Law,  692, 15  AU.  275. 1  L.  R.  A.  86)  : 
"It  Is  conceded  that  the  section  is  a  regula- 
tion of  the  Internal  affairs  of  towns  tind  cit- 
ies, and  the  diversity  created  by  it  is  fatal 
to  its  validity  unless  the  basis  of  the  classifi- 
cation Is  a  substantial  one."  It  will  be  ob- 
served that  the  section  referred  to  affected 
the  municipal  revenues,  and  therefore,  under 
Hie  principle  laid  down  by  this  court  in  the 
case  of  Freeholders  of  Passaic  v.  Stevenson, 
46  N.  J.  Law,  173,  amounted  to  a  regulation 
of  "Internal  affairs."  The  act  that  was  under 
consideration  in  Berry  v.  Cramer,  58  N.  J. 
Law,  278,  83  Atl.  201  (being  found  in  P.  L, 
1889,  p.  77),  likewise  fixed  a  minimum  license 
fee  in  respect  of  population,  and  also,  by  its 
fourth  section,  conferred  upon  the  municipali- 
ties the  local  option  of  fixing  a  minimum  H* 
cense  fee  to  be  named  In  the  petition  for  the 
election,  but  provided  that  eiuA  elections 
could  only  be  held  where  licenses  were  re- 
quired to  be  granted  by  the  court  of  com- 
mon pleas.  Manifestly  this  was  a  regulation 
of  the  internal  affairs  of  the  municlpalitiea. 
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TAe  section  now  before  na  has  no  soch  fea- 
ture. It  applies  uniformly  throughout  the 
state,  and  does  not  re^^late  the  internal  af- 
fairs of  any  municipality;  for  the  "Internal 
affalra"  which  by  the  Constitution  must  be 
regulated  under  general  laws  are  those  which 
are  goTemmentally,  and  not  merely  terri- 
torially, Internal  to  the  municipalities.  Nor 
la  there  In  section  4  of  the  "Bishops'  Law" 
and  discrimination  between  municipalities 
considered  as  territories.  The  only  discrimi- 
nation Is  between  liquor  dealers. 

It  Is,  however,  further  Insisted  that  the 
section  la  Invalid  because  It  is  a  special  law 
granting  excluslye  priyilegea  or  franchises, 
contrary  to  the  provision  of  our  Constitution 
in  that  behalf.  Const  N.  3.  art  4,  |  7,  anbd. 
11.  Upon  this  point  Alexander  t.  City  of 
Elizabeth,  56  N.  X  Law.  71,  28  Atl.  51,  23  L. 
B.  A.  525,  is  cited.  In  that  case  it  was  held 
by  the  Supreme  Court  that  the  statutory  pro- 
hibition against  the  using  of  any  race  course 
that  was  not  In  use  prior  to  January  1,  1893, 
without  obtaining  a  resolution  adc^ted  by 
three-fourths  of  the  members  of  board  of 
freeholders  declaring  the  maintenance  of  such 
a  race  course  to  be  a  public  necessity,  was  a 
grant  of  an  exclusive  privilege  to  race  courses 
used  before  the  date  specified  to  obtain  a 
license  without  complying  with  the  condition, 
that  the  condition  was  imposed  without  ra- 
tional ground  of  dlscrlminatloir  as  between 
old  race  courses  and  new,  and  that  therefore, 
the  act  was  a  special  law  granting  to  a  cor- 
poration, association,  or  Individual  an  ex- 
clusive privilege,  immunity,  or  franchise. 
Without  passing  upon  the  propriety  of  that 
decision,  we  think  it  sufficient  to  say  that  it 
la  not  in  point  with  the  case  now  presented. 
In  section  4  of  the  "Bishops'  Law"  there  Is  no 
discrimination  between  places  previously  li- 
censed and  other  places,  nor  between  persona 
previously  engaged  in  the  liquor  business  and 
others.  By  our  laws  all  persons  are  pro- 
hibited from  retailing  intoxicating  liquors 
without  license,  and  this  section  imposes  reg- 
ulations equally  applicable  to  all,  whenever 
licensed,  provided  they  engage  in  a  certain 
line  of  business.  There  is  here  no  exclusive 
privilege,  Immunity,  or  franchise.  The  sec- 
tion is  an  exercise  of  the  police  power  of  the 
state,  and,  unless  it  be  clearly  arbitrary  or 
violative  of  the  natural  or  property  rights  of 
the  citizen,  it  cannot  be  pronounced  anco|iBtl- 
tntlonal  because  of  its  dlscrimlnationa. 

It  divides  liquor  dealers  into  two  classes: 
The  first  class  includes  (1)  keepers  of  inns, 
taverns,  and  hotels  having  at  least  10  spare 
rooms  and  beds  for  the  accommodation  of 
boarders,  transients,  and  travelers;  (2)  res- 
taurant keepers  who  conduct  business  on 
more  than  one  story;  (3)  keepers  of  picnic 
or  recreation  grounds ;  (4)  keepers  of  bowling 
alley  buildings ;  (5)  regularly  organized  clubs 
or  associations.  In  the  second  class  are  em- 
braced all  other  liquor  dealers  selling  liquor 
by  license  In  smaller  quantities  than  a  quart 
Manifestly  tUs  class  ix>iojfilaea  those  who 


are  commonly  called  'teloon  ieepextf  and 
the  keepers  of  small  hotels  and  tavema^ 
whose  chief  business  is  the  sale  of  Intoxi- 
cating drinks.  The  regulations  whldi  apidy 
to  the  second  class,  and  not  to  the  first,  are 
the  following:  (a)  No  license  shall  be  grant- 
ed to  sell  liquors  In  any  place  excepting  in  a 
bar  or  business  room  upon  the  ground  fioor 
or  basement  of  a  building  on  a  public  street; 

(b)  no  liquor  shall  be  sold  or  served  In  any 
room,  except  in  such  bar  or  business  room; 

(c)  the  clear  interior  view  of  the  whole  of 
said  room  (excepting  for  toilet  purpose^ 
shall  be  In  no  way  obstructed  by  a  screen, 
nontransparent  glass,  shade,  blind,  door,  shut- 
ter, or  merdiandlse,  or  any  other  aitlda 
placed  in  any  of  said  rooms;  (d)  the  court, 
exqise  board,  or  other  licensing  body  shall, 
upon  the  days  and  times  when  the  sale  of 
liquors  la  by  law  prohibited,  and  may  at  any 
and  all  other  times,  require  that  the  interior 
view  of  the  bar  or  business  room  shall  be 
open  to  full  view  from  the  public  street 
There  la  also  a  penal  clause  providing  that 
for  a  violation  of  any  of  these  j)rovi8lonB 
the  license  may  be  forfeited,  and  the  party 
offending  be  deemed  guilty  ot  keeping  a  dis- 
orderly bouse.  The  limitation  of  the  sales 
to  a  single  room,  and  the  requirement  of  a 
clear  Interior  view  of  such  room,  are  mani- 
festly intended  to  prevent  secrecy  in  the  con- 
duct of  the  btisinesa,  and  to  render  the  baz<> 
room  easy  of  Inspection  by  the  police.  The 
provision  that  the  bar  must  be  upon  the 
ground  fioor  or  basement,  and  the  provialom 
requiring  an  open  view  from  the  street  at 
times  when  the  aale  of  liquors  is  prohibited 
by  law  and  'at  other  times  in  the  discretion 
of  the  court  excise  board,  or  other  body 
charged  with  the  granting  of  licenses,  are 
likewise  contrived  with  a  view  of  rendering 
police  inspection  easy  and  efficacious.  Police 
regulations  of  this  character  must,  In  the 
absence  of  clear  evidence  to  the  contrary, 
be  deemed  to  be  based  upon  facta  wltbln  tbe 
possession  of  the  Legislature  rendering  such 
legislation  proper.  If  not  necessary.  See 
Hopper  T.  Stack,  69  N.  J.  Law,  562,  66  AtL 
1.  The  exemption  of  the  larger  taverns  and 
hotels,  of  restaurants  occupying  more  than 
a  single  story,  of  recreation  grounds,  of  bowl- 
ing all^  buildings,  and  of  clubhouses  from 
the  like  restrictiona  la  explainable  on  tbe 
ground  that  the  Legislature  presumably  deem- 
ed the  restrictiona  to  be  either  impracticable 
or  unnecessary  aa  to  these  establishments. 
It  will  be  observed  that  in  the  clause  of  sec- 
tion 4,  which  points  out  those  drinking  places 
to  which  the  restrictions  are  to  apply,  the 
words,  "If  not  in  an  inn  or  tavern  or  a 
hotel  having  at  least  10  spare  rooms  and  beds 
for  the  accommodation  of  boarders,"  etc.,  are 
construed  by  us  as  placing  "inns  and  tav- 
erns" and  "hotels"  in  the  same  category,  so 
that  the  qualification  "ten  spare  rooms  and 
beds"  pertains  to  inns  and  taverns,  afi  well 
as  to  hotel;:.  In  doing  this  we -require  the 
punctuation,  and  the  use  of  the  disjunctive 
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"or"  (which  of  themaelTes  alone  would  In- 
dicate that  a  distinction  was  intended  to  be 
made),  to  yield  to  the  preemnptlon  that  the 
Leglslatnre  intended  to  enact  a  practical  and 
constitutional  law.  We  are  not  reminded  of 
any  legal  distinction  between  an  "inn  or  tav- 
ern" and  a  "hotel."  And,  If  there  be  such, 
we  are  unable  to  perceive  that  there  Is  any 
practical  difference  between  them  such  as 
would  render  the  regulations  imposed  by 
section  4  necessary  and  appropriate  In  the 
case  of  small  "hotels,"  and  not  in  the  case 
of  small  "inns  and  taverns."  We  therefore 
construe  the  section  as  meaning  that  all  inns, 
taverns,  and  hotels.  Unless  they  have  at  least 
xO  spare  rooms  and  beds  for  the  accommoda- 
tloh  of  Iwarders,  transients,  and  travelen, 
are  subject  to  the  restrictions.  Upon  care- 
ful consideration  we  are  unable  to  say  that 
the  discriminations  established  by  section  4 
of  the  Act  between  the  two  classes  of  liquor 
dealers  therein  defined  are  either  arbitrary 
or  unreasonable ;  nor  that  they  unduly  lnt»- 
fere  with  the  rights  of  citizens.  The  attadc 
upon  section  4  for  unconstitutionality  must 
therefore  fall. 

After  the  decision  of  the  present  case  by 
the  Supreme  Court,  the  same  court  held  in 
Decker  v.  Daudt,  64  AU.  475,  that  the  fifth 
section  of  the  "Bishops'  Law,"  which  relates 
merely  to  the  appointment  of  excise  commis- 
sioners, is  unconstitutional  because  special 
and  regulative  of  the  internal  affairs  of  mu- 
nicipalities, and  that  decision  has  been  af- 
firmed by  this  court  In  67  Atl.  375.  We  deem 
it  clear,  however,  that  the  invalidity  of  that 
section  does  not  overthrow  the  remainder  of 
the  act  The  previous  sections,  inclndbig 
that  under  which  the  resolution  now  under 
review  was  passed,  have  a  broad  scope,  and 
apply  generally  throughout  the  state.  The 
fifth  section  is  special,  in  that  it  applies  only 
where  excise  commissioners  were  by  law 
appointed  by  the  mayor  or  governing  body 
«f  the  municipality.  The  Legislature  can- 
not be  deemed  to  have  intended  that  this 
section,  so  narrow  in  its  purpose  and  so 
local  in  Its  application,  should  be  essential 
to  the  validity  of  the  previous  sections,  which 
are  wider  in  purpose  and  universal  in  applt- 
<!atlon. 

The  judgment  under  review  should  be  af> 
firmed. 

OBEEN,  J.  (concurring).  I  fully  concur  in 
the  result  which  has  been  reached  in  the 
above  cause  both  in  this  court  and  in  the 
court  below;  but  there  is  a  sentence  in  the 
opinion  of  the  Supreme  Court,  not  criticised 
In  the  opinion  of  this  court,  which  I  cannot 
imss  without  notice.  The  sentence  is  this: 
"There  Is  no  inherent  right  in  a  citizen  to 
sell  Intoxicating  liquors  by  retail."  See  Mee- 
Iian  V.  Excise  Com'is  (1906),  78  N.  J.  Law, 
S82.  387,  84  Atl.  689.  The  sentence  Is  taken 
bodily  from  the  opinion  of  the  Supreme  Court 
•of  the  United  States  in  Crowley  v.  Chrlsten- 
«en  (1890)  137  U.  a  86,  91,  11  Sap.  Ct.  13, 


34  L.  Ed.  620,  and  it  may  seem.  In  view  of 
this  high  authority,  that  it  is  quite  presump- 
tuous for  me  to  say  aught  concerning  it.  I 
will,  however,  speak  with  plainness,  but,  I 
hope,  with  a  becoming  modesty. 

1.  My  first  objection  to  the  declaration 
made  in  these  words  is  that  "inherent"  is  au 
ambiguous  word;  and  ambiguity  Is  ever  a 
breeder  of  trouble.  A  pertinent  example  of 
the  perplexities  growing  out  of  a  misunder- 
standing of  the  force  of  terms  is  found  in  the 
late  case  of  Sopher  v.  State  (Ind.  1907)  81 
N.  E.  913,  916  (at  bottom).  The  word  "in- 
herent" may  mean  "permanently  or  insepa- 
rably existing  in  a  subject"  or  "naturally 
pertaining  to  a  subject."  Standard  Diet.; 
Worcester's  Diet,  ad  verbum.  In  the  former 
sense  we  use  the  word  in  speaking  of  the  in- 
herent powers  of  courts — ^powers  which  the 
Legislature  did  nA  give,  and  cannot  take 
away,  at  least  without  destroying  the  very 
existence  of  the  court  affected.  If  this  be 
the  understood  meaning  of  the  word,  I  would 
be  quite  willing  to  admit  that  the  right  to 
sell  liquor  is  not  so  inseparably  existing  in 
a  man  that,  if  it  be  taken  away,  he  ceases 
to  be  a  man.  On  the  other  hand,  I  would 
be  unwilling  to  admit,  some  authorities  not- 
withstanding, that  the  right  to  sell  liquor  is 
not  a  right  naturally  pertaining  to  a  citizen 
of  this  state.  I  brieve  that  In  a  free  land 
every  citizen  has  a  right  naturally  p»taln- 
ing  to  him,  to  engage  in  any  trade,  occupa- 
tion, or  calling  for  which  his  tastes,  talents, 
or  training  fit  him,  or  to  which  his  oppor- 
tunities invite  him.  This  does  not  mean  that, 
in  the  exercise  of  such  a  right,  any  man  Is 
beyond  and  above  law.  The  state,  under  the 
police  power,  may  impose  such  limitations 
and  restraints  upon  him  in  the  exercise  of 
these  natural  rights  as  are  within  the  scope 
of  the  power,  and  are  found  to  be  for  tlie 
general  good.  See  a  pertinent  explication  of 
the  police  power  and  its  extent  in  Black  on 
Intox.  Liquors,  §(  24,  25,  2&  For  the  loss 
which  A.  may  sustain  in  some  deprivation  of 
personal  right  for  the  benefit  of  B.  &  C.,  he 
finds  a  compensation  in  the  benefit  which  he 
gains  from  some  restraint  laid  upon  them; 
and  so,  in  theory  and  usually  in  fact,  the  good 
of  men,  collectively  and  Individually,  is  pro- 
moted. 

2.  My  second  objection  to  the  declarative 
sentence  quoted  is  that,  so  long  as  the  word 
"inherent"  is  left  ambiguous,  the  declaration 
Involves  possibilities  of  great  evil.  Some 
may  think  that  it  would  not  be  a  very  un- 
fortunate thing  if  no  man  was  allowed  to 
have  a  right  to  sell  liquor.  It  is,  however,  a 
principle,  rather  than  an  example,  which  con- 
cerns me.  Few  will  deem  the  practice  of 
medicine  and  surgery  or  the  making  and  sell- 
ing of  bread  to  be  objectionable;  and  yet 
persons  in  both  of  these  occupations  have 
been  subjected  to  restraints  by  the  exercise  of 
the  police  power.  See  2  Gen.  St.  1895,  p. 
2084 ;   P.  L.  1896,  p.  266.    If  it  be  held  that 
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no  man  has  a  right,  natnrally  i)ertalnlng  to 
bim,  to  engage  In  the  sale  of  liquors',  because, 
under  tbe  police  iKtwer,  llmitatlonB  and  re- 
straints may  be  laid  npon  him  and  his  busi- 
ness, then  it  would  seem  that  for  the  same 
reason  we  may  bold  no  man  to  have  a  natural 
right  to  engage  In  the  healing  art,  and  no 
man  to  have  a  natural  right  to  supply  his 
neighbor  with  that  which  Is  called  the  staff 
of  life.  From  this  position  It  will  be  bat 
a  step  to  hold  that  no  man  has  a  natural 
right  to  adopt  or  pursue  any  profession, 
trade,  or  caUing  whatever ;  and,  having  taken 
this  step,  we  will  be  logically  compelled  to 
admit  the  possibility  and  propriety  of  legis- 
lation of  the  most  socialistic  nature.  Social- 
ism consciously  sets  before  itself  as  the  final 
aim,  the  exaltation  of  organized  society  to 
the  highest  power,  and  the  reduction  of  the 
individual  man  to  zero.  That  which  organiz- 
ed society  directs  him  to  be,  he  must  be,  noth- 
ing else;  that  which  organized  society  as- 
signs to  him,  he  may  have,  nothing  more. 
Any  notion  more  destructive  of  individual 
Initiative,  effort,  and  progress  I  cannot  con- 
celvfc  Any  theory  of  the  state  which,  if  put 
In  practice,  will  more  certainly  fetter  the  bod- 
ies, minds,  and  souls  of  men,  I  cannot  Imagine. 
Having  good  will  toward  my  neighbors,  I 
cannot  pass  over,  in  silence,  even  a  chance 
sentence  which  may  be  pregnant  of  possi- 
bilities so  ruinous  alike  to  the  state  and  to 
Its  citizens.  "Irrestralnabie"  rather  than  "In- 
herent" represents,  I  believe,  the  real  thought 
of  the  courts;  and  "irrestralnabie"  Is  the 
word  that  I  would  use.' 


(7e  N   J.  U  380) 

CUIRCZAK  V.  EEKON  et  al.,  Com'rs  of  Ex- 
cise of  EHizabetb. 
(Supreme  Court  of  New  Jersey.    July  20,  1906.) 

IRTOXIOATINO   LiQUOBS  —  LlCENSB  —  PbOCKED- 

IN  08  TO  Forfeit. 

In  proceedings  taken  under  the  supplement 
of  1906,  to  the  act  of  1889  (P.  L.  p.  77),  regu- 
lating the  sale  of  intoricating  liquors  (P.  L^ 
1006,  p.  199),  for  the  forfeiture  of  the  license  of 
an  inn  and  tavern  for  noncompliance  with  the 
provision  that  "if  the  license  be  not  in  an  inn 
and  tavern,  or  a  hotel  having  at  least  ten  spare 
rooms  and  beds  for  the  accommodation  of  board- 
ers, transients  and  travelers,"  the  interior  shall 
be  exposed  to  view  from  the  street  at  all  times 
when  the  sale  of  liquor  is  prohibited  by  law,  the 
complaint  must  set  forth  that  the  inn  and  tav- 
ern whose  license  is  sought  to  be  forfeited  did 
not  have  such  accommodations  for  guests  as  to 
bring  it  within  the  class  exempted  by  the  stat- 
nte. 

(Syllabus  by  the  ConrtJ 

Certiorari  to  Review  the  Proceedings  of  tbe 
Commissioners  of  Excise. 

Proceedings  by  John  Eeron  and  others,  com- 
missioners of  excise,  to  forfeit  the  liquor  li- 
cense of  Apol(mla  Cnlrczak.  From  a  judg- 
ment forfeiting  the  same,  Cnlrczak  brings 
certiorari.    Forfeiture  set  aside. 

Argned  February  term,  1908,  before  REED, 
PARKER,  and  YOOBHEES,  JJ. 

Alfred  A.  Stein,  for  prosecutrix.  James  C. 
Connolly,  for  defendants. 


PARKER,  J.  This  writ  of  certtorarl  brings 
up  proceedings  of  the  commissioners  of  excise 
of  the  city  of  Elizabeth,  by  virtue  of  which  a 
license  granted  to  prosecutrix  to  ke^  an  Inn 
and  tavern  and  sell  int(«lcating  liquors  there- 
in w^as  declared  forfeited.  The  return  shows 
that  the  original  license  to  prosecutrix  was 
granted  In  November,  1906,  to  run  until  No- 
vember 4,  1906,  and  was  renewed  as  of  No- 
vember 4, 1906,  to  run  another  year.  On  Sep- 
tember 20, 1906,  tbe  excise  board  passed  a  res- 
olution pursuant  to  section  11  of  the  "Werts 
Act"  of  1889  (P.  Lt.  p.  83)  as  amended  In  190C 
(P.  L.  p.  20i  et  seq.),  requiring  the  Interior 
of  tlie  bar  or  business  rooms  of  all  places  for 
tbe  sale  of  liquor  not  exempt  by  statute  from 
such  requirement  to  be  open  to  view  from  the 
street  during  the  times  that  sale  of  liquor  was 
prohibited  by  law.  No  notice  of  the  passage 
of  this  resolution  appears  to  have  been  given 
to  prosecutrix  or  to  any  other  llqdor  s^ler. 
On  July  6,  1907,  complaint  in  writing  was 
made  that  prosecutrix  on  June  30th,  Sunday, 
violated  the  supplement  of  1906,  in  that  the 
Interior  of  her  premises  was  not  open  to  view, 
etc.  The  hearing  was  set  for  August  15th, 
but  adjourned  over  from  time  to  time,  and 
was  finally  had  on  December  12,  1907.  Mean- 
while the  license  sought  to  be  rev(Aed  bad 
expired,  and  a  new  license  had  been  applied 
for  and  Issued  as  of  November  7,  1907,  to 
run  till  November  7,  1908.  Notwithstanding 
this  fact,  the  bearing  was  held  on  December 
12th,  and  the  Judgment,  after  reciting  notice 
to  the  parties  to  appear  on  August  2,  1Q07, 
and  show  why  the  license  heretofore  granted, 
etc.,  should  not  be  revoked,  and  the  hearing 
pursuant  thereto  adjudged  "said  Apolonla 
Cuirczak  to  have  been  guilty  of  violating  the 
provisions  of  said  statute  on  Sunday  the  30th 
day  of  June,  1907,  and  do  declare  tbe  said 
license  heretofore  granted  to  the  said  Apo- 
lonla Cuirczak  to  be  revoked  and  annulled." 
Prosecutrix  claims  that  this  judgment  under- 
takes to  revoke  the  license  that  was  in  force 
at  the  time  of  its  rendition,  viz.,  from  Novem- 
ber 7,  1907,  to  November  7,  1008 ;  but  we  do 
not  so  construe  the  language  of  the  judgment 
The  word  "heretofore"  as  used  In  the  recital 
of  the  note  to  show  cause  can  refer  to  the 
granting  at  no  other  license  than  that  then 
In  force,  and  to  expire  November  4,  1907, 
and  no  other  license  Is  subsequently  mention- 
ed; so  that  the  judgment  of  forfeiture  op- 
erated on  a  license  that  had  already  expired 
by  limitation,  and  did  not  affect  the  new  one 
in  force  at  the  time  it  was  rendered,  nor,  as 
we  reed  the  statute,  could  it  have  done  so. 

Further  discussion  of  the  questions  of  law 
raised  by  the  reascHis  filed  therefore  seems 
merely  academic;  but,  as  prosecutrix  Is  en- 
titled to  a  decision  on  the  question  wbetber 
the  proceedings  were  Irregular  as  she  claims, 
we  may  add  that  neither  In  the  complaint  nor 
the  evidence  does  It  appear  that  prosecutrix 
was  subject  to  the  oi>eratlon  of  the  "screen 
clause."  The  peculiar  language  of  tbe  statute 
bas  been  oommented  on  and  paraphrased  In 
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Meeban  y.  Excise  CSommlsslonerB,  fliBt  by  this 
court  In  73  N.  J.  Law,  882,  64  Atl.  689,  and 
by  tbe  Court  of  Errors  and  Appeals  In  an 
opinion  by  the  present  chancellor,  reported  In 
70  AtL  363,  where  that  court  construes  the 
statute  as  exempting  hotels  and  "Inns  and 
taTems"  wblcb  contain  10  or  more  spare 
rooms  from  the  operation  of  the  screen  clause 
while  subjecting  to  it  the  smaller  ones  cbn- 
talnlng  less  than  10  rooms.  The  wording  of 
the  statute  is:   "The    •    •    •    excise  board 

*  *  *  if  said  license  is  not  in  an  inn  and 
tavern  •  •  •  having  at  least  ten  spare 
rooms  and  beds  *  *  *  gball  upon  the 
days,"  etc.,  "require  that  the  entire  interior 

•  •  •  be  open  to  view,"  ete  In  view  of 
this  phraseology  It  seems  clear  that,  If  for- 
feiture of  an  inn  and  tavern  license  is  sought, 
the  complaint  should  state,  not  only  the  grant- 
ing of  such  license,  but  should  show  that  the 
screen  clause  applied  to  it,  viz.,  tliat  the  li- 
cense was  not  in  an  inn  and  tavern  containing 
at  least  10  spare  rooms,  etc.;  or,  more  ac- 
curately, that  the  Inn  and  tavern  kept  by 
prosecutrix  under  her  license  did  not  contain 
at  least  10  spare  rooms.  Robertson  v.  Lam- 
bertvllie,  38  N.  J.  Law,  60;  Hoffman  v.  Pet- 
era,  51  N.  J.  Law,  244,  17  Atl.  113.  The  com- 
plaint before  us  simply  says  that  Ajwlonla 
Culrczak,  the  owner  and  proprietor  of  an  inn 
and  tavern  (giving  location)  for  which  a  li- 
cense was  granted,  did  violate  tbe  act  of  1906, 
in  that  the  interior  on  June  30,  1907,  was  not 
open  to  view.  Whether  at  the  trial  tbe  bur- 
den rested  on  the  prosecution  of  proving  that 
the  inn  and  tavern  contained  less  than  ten 
spare  rooms,  or  on  the  defense  that  it  con- 
tained ten  or  more,  may  be  a  question  in  view 
of  such  decisions  as  Greeley  v.  Passaic,  42  N.. 
J.  Law,  90,  and  Jackson  v.  Camden,  48  N.  J. 
Law,  89,  2  Atl.  668,  but  it  is  clear  that  the 
prosecutrix  was  entitled  to  an  accusation 
which  by  its  terms  brought  her  within  the 
statute,  and  should  not  have  been  put  on  her 
defense  nnless  it  did  so. 

Several  interesting  questions  are  raised  by 
other  reasons  filed  by  prosecutrix;  e.  g., 
whether  she  can  avail  herself  of  lack  of  notice 
to  the  owner  as  a  groimd  of  reversal,  as 
seems  indicated  In  Tlndall  v.  Monmouth  Com- 
mon Pleas  (N.  J.  Sup.)  68  Atl.  799,  though 
apparently  not  necessary  to  that  decision,  and 
whether  publication  or  notice  to  prosecutrix 
of  the  passage  of  the  screen  resolution  by  the 
board  was  required.  The  conclusion  reached 
as  to  the  InsuflSclency  of  the  complaint  ren- 
ders it  unnecessary  to  decide  these  questions 
or  to  consider  other  reasons  relied  on. 

The  Judgment  of  forfeiture  will  be  set  aside, 
with  costs. 


<75  N.  J.  Ll  688) 

AXBL  V.  KHAEMER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July   6,    190&) 

1.  ApfeAi,  and  Ebhob— Review— Scope. 

A  writ  of  error  is  the  beginning  of  a  new 
action  in  the  appellate  court,  and,  in  such  action. 


the  asaignments  of  error  and  the  Joinder  therein 
are  the  pleadings.  To  tbe  issues  made  by  these 
pleadings,  tbe  parties  will  be  confined. 

This  notion  of  the  nature  of  proceedings  In  er- 
ror may  relieve  the  appellate  court  from  inquir- 
ing into  tbe  legal  propriety  of  proceedings  in 
the  court  below  wnicn  are  not  questioned  In 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  SS  3065-3073.] 

2.  Same— Theokt  in  Ooubt  Below. 

Under  tbe  assignments  of  error  in  tills  case, 
it  may  be  held  that  the  Court  of  Eh-rors,  with  a 
view  to  determining  only  the  relevancy  of  evi- 
dence, will  regard  as  the  issue  of  fact  to  be  tried 
thit  which  was  tendered  and  accepted  as  such 
by  tbe  parties  in  the  court  l)elow,  without  ol>- 
jection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gg  3402-3434.] 

3.  PATUENT— PUEADINO — MATTKB    ADMISSIBLE 

Undeb  Genebal  Issue. 

At  the  common  law,  evidence  of  payment 
might  t>e  given  by  the  defendant  under  tbe  plea 
of  the  general  issue,  either  in  assumpsit  or  debt 
on  simple  contract.  It  is  not  suggested  that 
the  offering  of  such  evidence  has  been  forbidden 
by  the  new  rules  of  pleading  adopted  by  the 
Supreme  Court. 

The  rationale  of  admitting  evidence  of  pay- 
ment, in  a  case  like  the  present,  is  that  it  dis- 
proves a  subsisting  debt  or  legal  liability,  and 
BO  disproves  the  contract  which  rests  ui>on  such 
debt  or  liability  as  its  moving  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  gg  156-11^] 

4.  Same. 

Notwithstanding  the  statute  (Practice  Act, 
S  104  [P.  L.  1908,  p.  567])  which,  in  etCeet,  lim- 
its the  evidence  of  the  defendant,  in  an  action 
upon  contract,  to  such  as  denies  the  making  of 
the  contract  sued  on,  if  a  specification  of  the 
defenses  has  been  demanded  and  not  given,  evi- 
dence of  matter  (including  payment)  which 
tends  to  deny  the  existence  of  the  consldcratioik 
of  an  implied  contract,  at  the  time  of  the  com- 
mencement of  the  action,  may  still  be  given  un- 
der a  plea  of  the  general  issue.  Such  evidence 
not  only  denies  the  debt,  but  tbe  contract  itself. 
6.  Witnesses  —  Imfeachmbniv- C!oicfetenot 

OF  Impeaching  Evidence. 

Tbe  proof  of  additional  payments  which 
was  excluded  at  the  trial  was  relevant  (a)  be- 
cause its  tendency  was  to  diminish  tbe  trust- 
worthiness or  impeach  tbe  credit  of  the  plaintiff 
as  a  witness,  and  (b)  because  its  tendency  was 
to  support  the  issue  raised  by  the  defendant. 

(Syllabus  by  the  Court.) 

Error   to   Circuit   Court,   Union    County. 

Action  by  Bernard  Axel  against  Michael 
Kraemer.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  record 
remitted  for  a  new  triaL 

This  was  an  action  «x  contracta  brought  in 
the  circuit  court  of  Union  county  by  Axel, 
the  defendant  In  error,  against  Kraemer,  the 
plaintiff  in  error.  The  counts  of  the  plain- 
tiff's declaration  were,  in  the  terminology  of 
the  common  law,  in  indebitatus  assumpsit. 
The.  Indebtednesses  alleged  were  for  goods  . 
sold  and  delivered,  work  done  and  materials 
furnished,  money  lent,  money  paid,  money 
had  and  received,  interest  on  forbearance,  and 
on  an  account  stated.  Tbe  contracts  set  up 
were  that  the  defendant,  in  consideration  of 
the  indebtednesses,  respectively,  promised  the 
plaintiff  to  pay  him  the  said  several  sums 
of  money,  on  request    Breaches  were  then 
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alleged  to  the  plaintiff's  damage,  $8,000.  To 
the  declaration  was  annexed  a  notice  that  the 
acUon  was  brought  to  recover  the  amount  due 
on  a  certain  account  between  the  parties, 
which  account  (here  condensed)  was  as  fol- 
lows: 

1906.  Debits. 

Jan/,  t.  To  cash  loaned  and  adTanced  br 
the  plaintiff,  at  tlie  defend- 
ant's   request 11,000  90 

Jan7.  8     *   casb  advanced  to  and  for  tbe 
to  defendant,    goods,   wares,   and 

Mar.  9,  mercbandlse    bought    tor    the 

defendant,      at      his      request, 
board  furnished  at  the  defend-        » 
ant's     request,     and     services 

?erformed   as  follows:     [Then 
ollow      divers      and      sundry 
items,  amounting  to]...........      771  45 

11.771  tf 
Credits. 

B7  received  on  account (39  07 

•■         <•         "       20 

"         <•         «<     ■ 12  11 

"•****       •.••.•••••••*••.    12 

"         ••         "       ..',*. SO  82 

"         "         ••      7S82      aHM 

Balance  due  |1,5S4  B6 

The  plea  of  the  defendant  was  nil  debet, 
known,  at  common  law,  as  the  general  issue 
in  an  action  of  debt  upon  simple  contract. 
The  plaintiff  demanded,  in  writing,  a  speclfl- 
catlon  of  the  defenses  intended  to  be  made 
under  such  plea.  The  defendant  failed  to 
comply  with  tbe  demand.  The  Issue  Joined 
between  the  parties  was  tried  before  the  cir- 
cuit Judge  aijd  a  jury. 

Inasmuch  as  all  the  errors  assigned,  save 
one,  and  that  not  pressed  in  argument,  relate 
to  the  exclusion  of  evidence,  little  of  the  tes- 
timony actually  adduced  is  to  be  set  forth, 
and  the  nature  of  tbe  evidence  excluded  need 
be  but  briefly  Indicated.  On  the  direct  ex- 
amination of  the  plaintiff,  be  was  asked,  and 
he  answered,  as  follows:  "Q.  Have  yon  put 
on  here  (on  your  books)  everything  that  you 
were  oat?  A.  Yes,  sir.  Q.  And  given  him 
(defendant)  credit?  A  Yes,  sir.  Q.  I  will 
ask  you  If  this  balance  of  $1,564.55  is  the 
balance  he  owes  yet?  A.  Yea,  sir."  The  evi- 
dence excluded  on  the  cross-examination  of  the 
plaintiff  was  directed  to  showing  that  payments 
had  been  made  by  the  defendant  to  the  plain- 
tiff, other  than  and  besides  those  credited  in 
the  notice  annexed  to  the  declaration;  and 
admitted  by  the  plaintiff  on  direct  examina- 
tion. The  evidence  excluded  on  the  direct 
examination  of  the  defendant  was  Intended 
to  show,  affirmatively,  that  the  additional 
payments,  above  alluded  to,  were  actually 
made.  -  Tbe  propriety  of  the  exclusion  seems 
to  have  been  placed  by  the  trial  Judge  main- 
ly upon  the  ground  that  the  evidence  tended 
to  establish  a  defense  other  than  a  denial  of 
making  the  contract  sued  on,  and  was  in- 
admissible because  of  failure  to  comply  with 
the  demand  for  a  specification  of  defenses, 
and,  In  part,  upon  the  ground  that  the  in- 
quiry did  not  go  to  test  the  credibility  of  the 
plaintiff. 

After  a  charge  by  the  trial  Judge^  to  which 
'  DO  exception  was  taken,  tbe  Jury  brought  in 


a  verdict  In  favor  of  the  plaintiff  below,  and 
judgment  was  entered  upon  the  verdict  A 
writ  of  wror  having  been  allowed,  and  the 
Judgment  removed  Into  the  Court  of  Brrors, 
the  defendant  below,  by  numerous  assign- 
ments, alleges  for  error  that,  notwithstanding 
objections,  the  trial  court  ruled  out  the  evi- 
dence offered  by  way  of  cross-examination  of 
the  plaintiff  and  the  evidence  offered  by  way 
of  direct  examination  of  the  defendant,  as 
above  mentioned.  Exceptions  to  such  rulings 
were  taken  and  sealed. 

E.  S.  Cowles  and  W.  H.  Carey,  for  tbe 
plaintiff  In  error. 

The  plea  of  nil  debet  raised  an  Issue  as  to 
tbe  existence  of  the  indebtedness  at  the  time 
of  pleadhig.  Bvldence  of  payment  was  ad- 
missible under  this  plea,  and  its  exclusion 
was  erroneous.  The  scope  of  the  plaintiCTs 
cross-examination  was  determined,  not  by  the 
defendant's  plea,  but  by  the  scope  of  the 
direct  examination.  The  excluded  evidence 
tended  to  discredit  the  plaintiff's  testimony 
in  chief,  and  its  exclusion  was  error. 

John  J.  Stamler,  for  defendant  In  error. 

OBEEN,  J.  (after  stating  tbe  facts  as 
above).  1.  A  writ  of  wror  is  the  beginning  of 
a  new  action  In  the  appellate  court,  and,  in 
such  action,  the  assignments  of  error  and 
Joinder  therein  are  the  pleadings.  Delaney  t. 
Husband  (1899)  64  N.  J.  Law,  275,  276,  45 
Atl.  265;  Associates  of  tbe  Jersey  Co.  v.  Da- 
vison (1860)  29  N.  J.  Law,  415,  418.  To  the 
Issues  made  by  these  pleadings,  which  are  in 
this  court  issues  of  law  (Karnuff  v.  Kelch 
[1904]  71  N.  J.  Law,  558,  561,  60  Atl.  364),  the 
parties  are  to  be  confined  (State  [Hoey,  Pros.J 
v.  Lewis,  Coll.  [1877]  39  N.  J.  Law,  501,  507 ; 
Lutlopp  v.  Heckmann  [1903]  70  N.  J.  Law, 
272,  273,  57  Atl.  1046).  In  the  case  In  hand, 
the  issues  of  law  thus  raised  involve  the  ille- 
gality of  the  exclusion  at  the  trial  of  certain 
evidence  offered  by  way  of  cross-examination 
of  the  plaintiff,  and  certain  evidence  offered 
by  way  of  direct  examination  of  the  defend- 
ant, as  above  mentioned.  The  Illegality  of 
such  exclusion  Is  averred  by  the  plaintiff  in 
error  and  denied  by  the  defendant  m  error. 
This  notion  of  the  nature  of  proceedings  in 
error  has  the  effect  of  relieving  us  from  all 
obligation  to  inquire  whether  the  plea  of  nil 
debet  Is,  in  this  case,  good  under  the  rules  of 
the  Supreme  Court  adopted  at  June  term,  A. 
D.  1885,  and  amended  at  November  term,  A. 
D.  1900.  See  Corbln's  New  Jersey  Court 
Bules  (2d  Ed/)  p.  46;  Corbln's  New  Jersey 
Court  Rules  (3d  Ed.)  p.  64.  Tbe  plea  would 
have  been  bad,  undoubtedly,  at  common  law  (1 
Chitty  on  Plead.-  [3d  Lond.  Ed.]  *4e9;  Staf- 
ford V.  LitUe,  Barnes'  Notes,  2B7);  but  its 
quality,  since  the  new  rules  were  adopted,  we 
do  not  find  It  necessary  to  determine.  It  Is 
not  intimated  that  we  have  even  considered 
the  matter. 

2.  Inasmuch  as  evidence,  In  order  to  be 
relevant,  must  be  directed  and  confined  to  tbe 
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fflsttera  In  dlapnte  between  the  parties,  as 
shown  by  the  pleadings  (Crosby  y.  Welia 
[1906]  73  N.  J.  Ijaw,  T90,  806,  67  Ati.  295),  it 
1b,  however,  onr  place  to  inquire  what  the  la- 
sue  was  which  tl>e  defeniJant  concelred  that 
he  had  tendered  by  the  plea,  and  which  the 
plaintiff  accepted  as  sufQciently  tendered,  in 
the  court  below.  Plainly,  the  issue  was  the 
existence  or  nonexistence '  ot  a  contract  or 
contracts  for  the  payment  of  certain  moneys 
by  the  defendant  to  the  plaintiff,  in  consid- 
eration of  certain  Indebtednesses,  before-time 
Incurred,  by  the  defendant  to  tiie  plaintiff. 
The  plaintiff  averred  that  there  was  or 
were  such  an  implied  contract  or  contracts. 
Tbe  defendant  Intended  to  say  that  there 
was  no  such  contract  At  least,  he  said  that 
ttiere  was  no  consideration  by  which  such  a 
contract  ae  contracts  conid  be  supported. 
The  plaintiff,  by  his  similiter,  accepted  the 
tene  as  tendered.  A  contract  in  which'  an 
Intention  to  agree  is,  as  a  fact,  implied  by  the 
law.  Is,  like  an  express  contract,  made  up  of 
three  material  parts,  to  wit,  a  moving  con- 
sideration, an  agreement  t6  do  or  to  refrain 
from  doing,  and  a  thing  to  be  done  or  to  be 
left  nndone,  and  these  stand  In  this  logical 
order.  In  the  essentials  of  pleading,  not- 
withstanding certain  differences  of  form  (e. 
g.,  2  Ch.  PI.  [3d  Lond.  Ed.]  'Se  and  foUow- 
ing,  *108  and  following),  there  Is  no  distinc- 
tion between  an  implied  contract  and  an  ex- 
press contract,  because,  in  either  case,  the 
supposed  or  the  actual  promise  or  other  con- 
tract must  be  alleged.  1  Ch..Pl.  (6th  Lond. 
Ed.)  •302 ;  1  Chitty  on  Cont  (11th  Am.  Bd.) 
80.  Nevertheless,  there  is  a  distinction  In 
fact,  which  becomes  more  clear  when  we  con- 
sider the  evidence  to  be  adduced.  With  re- 
spect to  express  contracts,  for  the  most  part, 
the  three  essential  ingredients  above  men- 
tioned are  susceptible  of  proof ;  but,  with  re- 
spect to  contracts  implied  by  the  law,  only 
the  existing 'consideration  and  the  nonobserv- 
ance  of  the  undertalcing  are  susceptible  of  di- 
rect proof.  The  agreement  or  undertaking  it- 
self is  implied,  as  a  fact,  from  the  proven  ex- 
istence of  the  debt  or  duty.  The  intention  Is 
merely  a  presumption  by  the  law  from  other 
facta.  Consider  1  Parsons  on  Cont  (9th  EkI.) 
•7,  note;  2  Wharton  on  Bvld.  (8d  Bd.)  §{ 
1226,  1237;  Lealce  on  Cont.  12;  Keener  on 
Qnasl  Cont  8-7;  Snedlker  v.  Bveringham 
(1858)  27  N.  J.  Law,  143,  147,  150.  Such  a 
I>resnmptIon,  the  law  raises,  however,  only  so 
long  as  the  debt  or  legal  duty  exists.  Goulid  on 
Plead.  (3d  Ed.)  e.  6,  S§  46-50;  Stephen  on  Plead. 
(4th  Lond.  Ed.)  *18.  Hence,  a  plea  which 
distinctly  puts  in  issue  the  essential  allega- 
tion of  an  existing  indebtedness,  which  is 
the  consideration  of  an  undertaking  to  pay 
moneys,  may  be  treated  by  the  parties  and  by 
the  trial  conrt  as  putting  In  issue  the  alleged 
contract  itself,  which  must  fail,  If  the  non- 
existence of  the  debt  or  consideration  tte  es- 
tablished. 1  Ch.  PI.  (3d  Lond.  Bd.)  *334, 
•469-472;  1  Pars,  on  Cont.  •428;  Morford 
T.  Yxtadi  aSlS)  8  N.  J.  Law.  *1031.  At  least, 
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under  the  assignments  of  error  In  this  case, 
it  may  be  held  that  this  court,  with  a  view  to 
determining  only  the  relevancy  of  evidence, 
will  regard  as  the  issue  of  fact  that  which 
was  treated  as  such  by  the  parties  In  the 
conrt  below,  without  objection. 

8.  We  may  now  inquire  as  to  the  relevancy 
of  the  excluded  evidence,  in  general : 

(a)  Under  the  plea  of  the  general  Issue  in 
assumpsit,  the  defendant  might,  at  common 
law,  give  In  evidence  most  matters  which  go 
in  discharge  of  the  defendant's  liability  by 
showing  that,  at  the  time  of  the  commence- 
ment of  the  suit,  the  plaintiff  had  no  cause  of 
action.  1  Saunders  on  PL  &  Evid.  (3d  Am. 
Ed.)  'ISS;  1  Ch.  PI.  •472.  However  singular 
such  practice  may  appear,  in  principle,  in  ac- 
tions upon  express  contracts,  it  was  logical 
enough  when  the  action  was  founded  upon 
an  implied  promise,  and  In  such  cases  evi- 
dence in  discharge  of  a  liability,  once  exist- 
ing, seems  to  have  been  first  admitted  under 
the  plea  of  non  assumpsit  1  Ch.  Pi.  •471- 
473;  Gould,  PI.  c.  6,  K  46-50.  Gilbert  Com- 
mon Pleas,  •64,  rather  quaintly  observes:  "On 
this  Issue  (nonassumpsit)  everything  may  be 
given  In  evidence  which  disaffirms  the  con- 
tract, or  goes  to  the  gist  of  the  action,  since. 
If  there  be  no  contract  to  be  performed  at 
the  commencement  of  the  action,  there  could 
be  no  trespass  for  the  nonperformance  of  it" 
And  he  instances  a  release,  "for  it  shows 
that  there  was  no  contract  at  the' time  when 
the  action  was  commenced."  In  Bmley  v. 
Perrlne  (1896)  58  N.  J.  Law,  472-474,  33  Ati. 
951,  the  declaration  contained  only  the  com- 
mon counts,  and  the  general  Issue  was  plead- 
ed. In  considering  the  evidence  offered, 
Magie,  J.,  said:  "Upon  that  plea,  until  the 
adoption  of  the  new  rules  In  the  reign  of 
William  IV,  the  question  was  always  wheth- 
er there  was  a  subsisting  debt  or  cause  of  ac- 
tion at  the  commencement  of  the 'suit.  This 
was  the  system  adopted  In  this  country." 
On  an  indebitatus  assumpsit  the  offering  of 
evidence  of  payment,  under  the  general  Issue, 
seems  to  have  been  well  known  as  early  as 
A.  D.  1697.  See  Brown  v.  Cornish,  1  Ld.  Ray. 
217.  See,  also.  Van  Hatton  v.  Morse  (1702)  2 
Ld.  Ray.  787. 

(b)  Under  the  plea  of  the  general  issue  In 
debt,  any  matter  might  be  given  In  evidence 
by  the  defendant,  at  common  law,  which 
showed  that  nothing  was  due  at  tbe  time  of 
bringing  the  action — such  as  performance,  or 
a  release,  or  other  matter  in  discharge  of  the 
action.  1  Ch.  Pi.  (3d  Lond.  Ed.)  *476.  Com- 
pare with  1  Ch.  Pi.  (6th  Lond.  Ed.)  ^481. 
"Debt  on  simple  contract  in  respect  of  the 
evidence,  differs  in  nothing  from  the  action 
of  assumpsit."  1  Saund.  on  P.  Sc  E.  (3d  Am. 
Ed.)  ^410.  Having  already  said  that  this 
court  will  regard  the  issue  of  fact  tendered 
by  the  defendant  and  accepted  by  the  plain- 
tiff in  the  court  below  as  being,  in  short  con- 
tract or  no  contract  we  now  say  that  evi- 
dence of  payment  before  action  brought  was 
proper  under  tbe  general  Issue  la  either  as- 
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snmpalt  or  debt  at  common  law,  aax6.  It  has 
not  been  suggested  that  it  is  otherwise  under 
the  new  general  rules  of  the  Supreme  C!oart 
already  mentioned.  It  is  obvious  that  the  ra- 
tionale 0/  admitting  evidence  of  payment  In  a 
case  like  the  present  Is  that  it  disproves  a 
subsisting  debt  or  legal  liability  and  so  dis- 
proves the  contract  which  rests  upon  such 
debt  or  liability  as  its  moving  consideration. 
Gould,  PL  c.  6,  S  48.  It  is  no  objection  to  this 
view  that  the  payments  proved  may  not  dis- 
charge with  exacbiess  any  debits  in  the  notice 
annexed  to  the  declaration.  In  assumpsit, 
under  the  general  issue,  the  defendant  might 
ofCer  proof  of  partial  as  well  as  of  full  pay- 
ment. Dlngee  v.  Letson  (1836)  15  N.  J.  liaw, 
259,  citing  English  cases.  The  defendant 
may,  it  would  seem,  still  do  so  in  an  action 
upon  contract;  the  payment  being  given  in 
evidence  not  in  bar,  but  in  mitigation  of  dam- 
ages. 1  Ch.  Pi.  (6th  Lond.  Ed.)  *507;  1  Suth- 
erland on  Dam.  (4th  Ed.)  S  167;  Dlngee  v. 
Letson,  15  N.  J.  Law,  265.  Partial  payment 
might  be  thus  given  in  the  SMglish  practice, 
even  after  the  Reg.  Gen.  of  Hilary  T.,  4  Wm. 
IV.  See  Shirley  v.  Jacobs  (1835)  1  Dowl.  136. 
4.  It  Is  urged,  however,  for  the  defendant 
in  error,  that,  whatever  might  be  true  at  com- 
mon law,  the  evidence  of  payments  which  the 
defendant  below  sought  to  introduce  was 
properly  excluded  by  force  of  a  statute.  This 
statute  must  therefore  be  considered.  The 
statute  referred  to  was  once  section  116  of 
the  Practice  Act  of  1874  (2  Gen.  St.  1895,  p. 
2562),  and  dealt  with  the  action  of  assump- 
sit only,  but  in  enacting  "An  act  to  regulate 
the  practice  of  courts  of  law  (Revision  of 
1908  [P.  L.  1003,  p.  537]),"  the  Legislature  took 
notice  of  the  new  rules  of  the  Supreme  C!ourt, 
and  made  the  section  applicable  to  any  action 
upon  contract.  The  language  of  the  revised 
act,  so  far  as  it  need  now  be  set  forth.  Is  as 
follows:  "When  a  defendant  In  any  action 
upon  contract  shall  plead  the  general  issue 
alone  or  in  connection  with  other  pleas,  the 
plaintiff  may  make  written  demand  for  a 
apeciflcatlon  of  the  defenses  Intended  to  be 
made  under  such  plea,  *  *  *  in  case  of 
the  failure  of  the  defendant  to  comply  with 
such  demand,  such  plea  of  the  general  Issue 
shall  be  taken  to  Import  only  a  denial  of  the 
making  of  the  contract  sued  on.  •  •  *  " 
See  P.  L.  1903,  p.  567,  |  104 ;  Mott's  Practice 
Act,  52.  This  statute  was  construed  with 
reference  to  the  quantum  of  proof  of  the 
plaintiff,  In  Turner  v.  Wells  (1899)  64  N.  J. 
Law,  269,  274,  45  Atl.  641 ;  but  its  operation 
upon  the  evidence  of  the  defendant  Is  res  In- 
tegra. Bearing  in  mind  the  conclusions  al- 
ready reached,  to  wit,  that  the  defendant's 
plea  is  to  be  regarded  as  putting  in  issue  the 
essential  allegation  of  the  indebtedness  which 
was  the  consideration  of  an  undertaking  to 
pay  moneys,  and  so  putting  in  issue  the  alleg- 
ed contract  itself,  and  that,  in  support  of 
such  plea,  the  defendant  might  give  evidence 
of  payment  of  the  Indebtedness  before  action 
brought,  in  disproof  of  a  subsisting  debt,  and 


80  of  the  contract  implied  In  fact  from  the 
existence  of  the  debt,  we  see  nothing  in  the 
statute  cited  which  imposes  any  further  re- 
striction upon  the  rights  of  the  defendant  in 
the  present  action.  The  question  is  still.  In 
substance,  as  stated  In  Emley  v.  Perrlne,  su- 
pra. In  an  action  upon  an  implied  contract, 
the  defendant  may,  under  a  plea  of  the  gen- 
eral issue,  deny,  by  his  proofs,  the  existence, 
at  the  time  of  the  commencement  of  the  ac- 
tion, of  the  alleged  Indebtednesses  which  were 
the  consideration  of  the  alleged,  contracts,  or 
of  any  of  such  indebtednesses.  In  so  doins, 
he  not  only  denies  the  debt  or  duty,  but,  In 
the  language  of  the  statute,  he  denies  the  eon- 
tract  sued  ui)on.  The  defendant  below,  liav- 
Ing  offered  evidence  tending  to  show  pay- 
ments which  pro  tanto  would  have  discharg- 
ed his  Indebtedness,  and  such  evidence  having 
been  excluded,  there  was  injurious  error. 

5.  It  is  argued  on  the  behalf  of  the  plaintiff 
in  error  that  the  excluded  evidence  of  pay- 
ment, so  far  as  It  might  have  been  drawn  from 
the  lips  of  the  plaintiff  below,  was  legitimate 
under  the  ordinary  rules  of  evidence,  and,  so 
far  as  It  might  have  been  given  directly  by 
the  defendant  below,  was  likewise  legitimate. 

(a)  It  will  be  observed,  from  the  brief  ex- 
tract from  the  testimony  set  forth  in  the  fore- 
going statement,  that  the  plaintiff  in  effect 
said:  "Everything  that  the  defendant  owed 
to  me  is  shown  by  my  books.  Every  credit 
to  which  be  was  entitled,  I  have  therein  given 
to  him.  He  still  owes  me  the  balance  |1,564^- 
65."  It  is  plain,  then,  that  inquiry  as  to  oth- 
er payments,  which  the  plaintiff  ought  to 
have  allowed  the  defendant,  by  way  of  cred- 
its, would  tend  to  diminish  the  tmstwortbi- 
nesB  or  Impeach  the  credit  of  the  plaintiff  as 
ft  witness.  Such  inquiry  was  therefore  prx^ 
er  under  the  ordinary  rules  relating  to  cross- 
examination.  The  rules  in  this  aspect  Iiave 
been  so  lately  expounded  by  us  in  Crosby  v. 
Wells  (1906)  73  N.  J.  Law,  790,  803,  804,  67 
Atl.  295,  that  a  bare  reference  to  that  decisl<m 
will  suffice. 

(b)  The  evidence  ofTered  on  the  examina- 
tion of  the  defendant  which  was  directed  to 
establishing  payments  by  him  to  the  plain- 
tiff, other  than  and  besides  those  admitted  by 
the  plaintiff,  was  proper  from  two  points  of 
view:  It  was  relevant  because  it  had  proba- 
tive value  In  support  of  a  material  proposi- 
tion of  the  defendant  It  was  relevant  be- 
cause Its  tendency  was  to  Impeach  the  testi- 
mony of  the  plaintiff  by  contradiction  from 
another  competent  witness.  See,  on  both 
points,  Crosby  v.  Wells  (1906)  73  N.  J.  Law, 
790,  805,  67  AU.  295.  Nothing  having  been 
alleged  which  should  lead  to  a  different  con- 
clusion, we  think  that,  by  the  accepted  rules 
of  evidence,  the  proof  of  additional  payments 
offered  by  the  defendant  should  have  been  re- 
ceived. In  the  exclusion  thereof  there  was 
irror. 

For  the  errors  discussed,  the  Judgment  of 
the  Union  circuit  court  should  be  reversed, 
and  the  record  remitted  for  a  new  trlaJ. 
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SAFFORD  T.  BARBSR. 

(Court  of  Chancery  of  New  Jersey.     May  16, 
1908.) 

1.  Ek)TnTT  —  DraruBSER— OBOimDB  or— Speoi- 
MCATioN — Necessity. 

When  the  existence  of  an  adequate  remedy 
at  law  is  made  the  ground  of  demurrer  to  a 
bill  in  chancery,  the  objection  must  be  specified 
as  a  canse  of  demurrer  under  rule  209  of  the 
court,  and  it  cannot  be  availed  of  under  &  gen- 
eral demurrer  for  want  of  equity. 

2.  Same. 

Where  the  case  made  by  the  bill— that  Is, 
where  all  the  facts  taken  together — make  a  case 
in  which  it  is  doobtfal  if  the  complainant  be 
entitled  to  relief,  the  bill  may  be  assailed  for 
want  of  equity  under  a  general  demurrer ;  but 
where  the  want  of  equity  springs  out  of  some 
canse  which  can  be  distinctly  stated  in  the 
demurrer  in  an  inteUigible  proposition,  whether 
it  be  collateral  to  the  bill,  strictly  speaking, 
or  whether  involved  in  the  main  case,  then  the 
cause  of  demnrrer  must  be  specified. 
S.  Specific  Pekfobuance  —  Ooittbaoi  En- 
FOBCEABLE— Sale  of  Cobpobatb  Stock. 

Where  the  corporate  stock  to  which  a  con- 
tract of  sale  relates  is  not  procurable  in  the 
maAet,  and  its  pecuniary  value  is  not  readily 
ascertainable,  specific  performance  will,  as  a 
role,  be  decreed. 

SEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Specific  Performance,  §  203.] 

4.  Save. 

Upon  a  sale  of  goods  or  lands  and  payment 
by  the  vendee  of  the  consideration,  the  vendor 
holds  the  legal  title  to  the  property  in  trust  for 
the  vendee,  and  will  be  required  to  specifically 
perform  the  contract  by  making  a  proper  con- 
veyance. 

fE!d.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  t  196.] 

5.  Saue-^Evidence — Pbesdmpttons. 

It  will  not  be  presumed  that  the  shares  of 
stock  in  what  is  known  as  a  "close  corporation" 
can  either  be  procured  in  the  market,  or  that 
they  have  any  market  value,  and,  whenever  their 
procurement  and  their  value  comes  in  qaestion, 
proof  of  these  facts  will  be  required. 

6.  Same— Pebformance  by  Complainant. 

Where  the  complainant  has  performed  all 
of  the  ccmditions  of  the  contract  on  his  part  to 
be  performed,  so  far  as  permitted  to  do  by  the 
defendant,  the  defendant  will  be  required  to 
specifically  perform  his  part  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  249.] 

7.  Same. 

Where  the  vendee  of  real  or  personal  prop- 
erty makes  such  performance  of  the  contract  on 
his  part  as  satisfies  the  law,  and  the  other  party 
refuses  to  perform,  a  bill  for  specific  performance 
will  lie,  and  more  especially  so  in  a  cage  where 
not  only  has  the  complainant  performed,  but 
the  defendant  himself  has  made  part  perform- 
ance. 

lEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  |  249.] 

(Syllabna  by  the  Court) 

BUI  for  specific  performance  by  James  B. 
Safford  against  John  C.  Barber.  Defend- 
ant filed  a  general  demurrer  to  tbe  bill.  De- 
iDiiner  oTermled. 

Gilbert  Collins,  for  complainant.  Obarles 
D.  niompson,  for  defendant. 

WALKIOl,  V.  C.  Tile  bill  In  this  case  al- 
leges: That  the  Standard  Car  Truck  Com- 
pany, a  corporation  existing  under  and  b7 


Tirtue  of  the  laws  of  the  state  of  New  Jer^ 
sey,  was  organized  with  a  total  amount  of 
capital  stock  of  the  par  value  of  $150,000; 
the  shares  being  $100  each.  That  the  defend- 
ant, who  was  one  of  tbe  organizers  of  the 
company  and  Its  principal  stockholder,  re- 
ceived 1,490  ont  of  the  total  Issue  of  1,500 
Bbares,  and,  upon  the  Incorporation  of  the 
company  became,  and  has  continued  to  be, 
one  of  its  directors  and  its  president.  That 
the  defendant,  Mr.  Barber,  persuaded  the 
complainant,  Mr.  Safford,  because  of  the 
letter's  extensive  acquaintance  with  rail- 
road organizations  throughout  the  country, 
to  enter  Into  the  employment  of  the  Stand- 
ard Car  Truck  Company  for  a  period  of 
three  years;  the  complainant  to  t>e  paid  bis 
necessary  expenses  and  tbe  sum  of  $7  for 
each  truck  he  should  succeed  In  getting  var- 
ious railroad  companies  to  put  upon  its  cars, 
and.  In  addition,  the  defendant  was  to  give 
to  the  complainant  $25,000  worth,  par  val- 
ue— that  is,  250  shares — of  the  full  paid 
capital  stock  of  the  company,  and  to  have 
the  complainant  elected  a  director  therein, 
to  all  of  which  the  defendant  agreed,  and  the 
company  thereinafter,  upon  the  request  of 
the  defendant,  ratified  the  employment  of 
the  complainant  and  provided  for  his  com- 
pensation as  above  stated,  and  he  was  elect- 
ed one  of  the  company's  directors.  That 
for  upwards  of  two  years  the  complainant 
continued  successfully  In  the  active  dis- 
charge of  his  duties  under  the  terms  of  his 
employment  with  the  company,  and  while 
so  In  ths  employ  of  the  company,  and  while 
he  was  performing  his  services,  and  with- 
out his  consent  or  without  legal  justification, 
the  company  discharged  him  from  its  employ- 
ment, notwithstanding  his  protests  and  his 
inslstment  that  he  should  be  allowed  to  con- 
tinue bis  duties  during  the  remainder  of  the 
term  of  his  employment  under  the  contract. 
That  while  the  complainant  was  employed 
by  the  company,  and  at  different  times,  the 
defendant  delivered  to  him  In  all  35  shares  of 
the  company's  capital  stock,  and  no  more. 
That  the  business  of  the  company  is  now  (1901, 
when  the  bill  was  filed)  valuable  and  sells 
for  almost  par.  That  the  defendant  has 
failed  and  neglected  to  carry  out  his  part  of 
the  agreement  with  the  complainant,  name- 
ly, to  deliver  him  the  balance  of  the  stock 
of  the  company,  although  often  requested 
so  to  do.  That  the  defendant  still  has  and 
possesses  sufllclent  of  the  capital  stock  of 
the  company,  full  paid,  to  carry  out  his  con- 
tract with  the  complainant.  That  the  de- 
fendant brought'  about  and  Influenced  the 
discharge  of  the  complainant  from  the  com- 
pany which  he  (the  defendant)  controls. 
That  the  defendant  claims  and  pretends  that, 
because  the  complainant  did  not  perform 
the  services  for  the  company  for  the  entire 
period  of  hiring  (three  years),  that  he  (the 
defendant)  is  exonerated  and  relieved  from 
delivering  any  further  stock  to  the  complain- 
ant   Tbe  defendant  was  serred  personally 
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nrltb  sabpoena  In  this  state  on  January  2, 
1901,  and  tbe  cause  slept  until  October  21, 
1907,  when  tbe  complainant  took  an  order 
on  him  to  plead,  answer,  or  demur  within 
80  days  after  service  upon  his  solicitor  of 
a  copy  of  the  order.  On  November  4,  1907, 
the  defendant  applied  fot  and  obtained  an 
order  for  security  for  costs,  the  complain- 
ant being  a  nonresident  of  New  Jersey,  and, 
security  being  given,  the  defendant  on  De- 
cember 2,  1907,  filed  a  general  demurrer  to 
the  bill.  Counsel  for  the  defendant  asserts 
that  the  demurrer  to  the  bill  raises  the  ques- 
tion of  want  of  equity,  and  that  the  want 
of  equity  Is  that  the  complainant  has  an 
adequate  remedy  at  law.  This  was  the  on- 
ly proposition  discussed  upon  the  hearing. 

Rnle  209  of  this  court  requires  that  ev- 
ery demurrer,  whether .  general  or  special, 
shall  distinctly  specify  the  ground  or  sev- 
eral grounds  of  demurrer.  It  has  been 
held,  however,  that,  notwithstanding  the 
rule  Just  mentioned,  a  simple  statement  of 
want  of  equity.  In  the  usual  language  of 
a  general  demurrer,  will  constitute  a  suffi- 
cient specification  of  tbe  ground  of  the  de- 
murrer in  cases  where  the  court  finds,  on 
looking  at  the  complainant's  bill,  that  his 
right  to  rdief  la  doubtful  or  uncertain;  but 
where  the  defect  is  obscure  or  latent  to 
such  an  extent  that  the  court,  on  inspect- 
ing the  complainant's  bill,  cannot  readily 
discern  it,  there  the  demurrant  will  be  re- 
quired to  make  a  more  explicit  statement 
of  the  ground  on  which  his  demurrer  is 
foanded.  Essex  Paper  Co.  v.  Greacen.  46 
N.  J.  Xkj.  604,  19  Atl.  466;  Parker  ▼.  Ste- 
vens, 61  N.  J.  Eq.  163,  47  Atl.  673 ;  Oolden- 
gay  V.  Smith,  62  N.  J.  Eq.  364,  60  Atl.  466 ; 
Demarest  v.  Terhune,  62  N.  J.  Eq.  663,  60 
Atl.  664;  Larter  v.  Canfield,  69  N.  J.  Eq. 
461,  494,  45  Atl.  616.  However,  under  the 
same  rule  (200,  formerly  226),  the  grounds 
of  demurrer  must  be  specified  even  where 
the  defect  in  the  bill  is  plain,  if  that  defect 
be  collateral  to  the  main  issue.  Van  Hont- 
m  T.  Van  Winkle,  46  N.- J.  Eq.  380,  20  AtL 
S4.  In  this  case  (Van  Houten  y.  Van  Wink- 
le) the  defendant  under  a  general  demurrer 
relied  upon  laches  as  a  cause  appearing 
upon  the  face  of  the  bill  which  showed  a 
lack  of  equity.  Chancellor  McGlU  remark- 
ed, at  page  386  of  46  N.  J.  Eq.,  page  86  of 
20- Atl.:  "I  will  not  say  that  the  laches  exhib- 
ited by  this  bill  is  not  readily  discernible, 
but  I  am  most  decidedly  of  the  opinion  that 
within  the  letter  and  spirit  of  the  rule  it 
was  the  duty  of  the  demurrant  to  indicate 
that  it  was  because  of  laches  that  he  de- 
murred. Not  only  should  specification  be 
made  where  the  defect  in  the  bill  Is  obscure, 
but  also  even  where  it  is  plain,  if  it  is  col- 
lateral to  the  main  case  made  by  the  bill, 
as  it  is  in  this  instance."  As  no  objection 
was  made  to  the  form  of  the  demurrer,  it 
was  sustained. 

It  Is  at  least  doubtful,  to  my  mind,  wheth- 
er the  question  of  adequate  remedy  at  law 


is  not  collateral  to  the  main  cue,  the  same 
as  laches  was  held  to  be  in  Van. Houten  v. 
Van  Winkle,  ubi  supra;  but,  be  this  as  it 
may,  it  seems  that  legal  remedy,  when  relied 
upon  for  cause  of  demurrer  in  a  chancery 
suit,  must  be  specified  as  a  cause  of  demur- 
rer. Bishop  V.  Waldron,  66  N.  J.  Eq.  484,  40 
Atl.  447;  same  case  on  appeal,  58  N.  J.  E^ 
68S,  43  AtL  1008.  In  tills  case  (Bishop  v. 
Waldron),  it  is  stated  by  Chancellor  McOiU 
(at  page  487  of  66  N.  J.  Eq.,  page  SS  of  40 
Atl.)  that  the  statute  under  which  the  com- 
plainant's bill  was  filed  did  not  require  any 
allegation  to  the  effect  that  it  was  not  in  tbe 
complainant's  power  to  put  to  rest  the  claim 
of  the  defendant  with  reference  to  the  com- 
plainant's lands  by  one  of  the  ordinary  pro- 
cesses of  the  law.  Nevertheless,  it  was 
squarely  decided  (at  page  486  of  66  N.  J.  Eq, 
page  488  of  40  Atl.)  that  the  ground  relied 
upon  by  the  demurrant  that  the  bUl  did  not 
allege  that  the  complainant  cannot  attack  the 
claim  of  the  defendants  by  suits  at  law — that 
is,  that  the  complainant  has  no  adequate  legal 
remedy — ^was  objectionable  under  the  rule 
which  requires  that  the  particular  grounds 
upon  which  it  rests  shall  be  specified  as  con- 
strued In  Essex  Paper  Company  v.  Greacen, 
and  Van  Houten  v.  Van  Winkle,  nb^  supra. 
Chancellor  McGlll,  In  this  connection,  re- 
marked; "The  grounds  taken  at  tbe  argument 
could  have  been  distinctly  stated  in  the  de- 
murrer in  intelligible  propositions."  If  this 
is  the  test,  then  the  rule  would  seem  to  be 
this:  Where  the  case  made  by  the  bill — that 
is,,  where  all  the  facts,  taken  together — make 
a  case  In  which  It  la  doubtful  if  the  complain- 
ant be  entitled  to  relief,  the  bill  may  be  as- 
sailed for  want  of  equity  under  a  general 
demurrer;  but  where  the  want  of  eitnity 
springs  out  of  some  concrete  proposition, 
whether  collateral  to  the  bill,  strictly  speak- 
ing, or  whether  Involved  in  the  main  case, 
then  the  cause  of  demurrer  must  be  specified. 
While  I  hold  that  the  demurrer  in  this  case 
is  bad  for  want  of  specification  of  the  cause 
npon  which  tbe  alleged  lack  of  equity  is  rest- 
ed, nevertheless,  as  the  question  of  the  suffi- 
ciency of  the  bill  was  fully  argued  upon  the 
demurrer,  I  will  decide  that  question  also. 
Counsel  for  the  defendant  urges  specific  per- 
formance of  a  contract  for  the  purchase  or 
sale  of  stock  will  not  be  decreed  where  the 
stock  is  purchasable  on  the  market  or  has  a 
money  value  which  may  be  readily  computed, 
and  cites  2G  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  122.  This  is  undoubtedly  a  correct  ex- 
position of  the  law ;  but  the  stock  of  a  com- 
mercial or  Industrial  corporation,  which  is 
usually  a  close  corporation,  so  called — ^that 
Is,  one  owned  and  controlled  by  a  coterie  of 
individuals — is  usually  not  for  sale,  and  has 
no  mark^  value.  The  bill  in  this  case  al- 
leges that  the  defendant  organised  and  con- 
trols the  corporation  whose  stock  the  com- 
plainant seeks.  It  is  a  "close  corporation." 
I  think  the  complainant's  case  falls  more 
nearly  within  that  other  rule  stated  l|t  26  Aua. 


Digitized  by 


Google 


n:j.) 


SAFFOBD  ▼.  BABBER. 


373 


&  Kng.  Bncy.  of  Law  &a.  Ed.)  p.  122,  namely, 

that  where  the  corporate  stock  to  which  the 
contract  relates  Is  not  procurable  in  the  mar- 
ket, and  Its  pecuniary  value  Is  not  readily 
ascertainable,  specific  performance  will,  as  a 
rule,  be  decreed,  especially  where  the  court 
acquires  Jurlsdictloa  of  the  action  on  the 
ground  that  there  is  an  action  to  enforce  a 
trust. 

In  Adderly  ▼.  Dixon,  1  Sim.  &  Stu.  608, 
610,  Sir  John  Leach,  V.  C,  said:  "A  court 
of  equity  will  not  generally  decree  perform- 
ance of  a  contract  for  the  sale  of  stock  or 
goods,  not  because  of  their  personal  nature, ' 
but  because  damages  at  law,  calculated  upon 
the  market  price  of  the  stock  or  goods,  are 
as  complete  a  remedy  to  the  purchaser  as  the 
delivery  of  the  stock  or  goods  contracted  for, 
Inasmuch  as,  with  the  damages,  he  may  pur- 
chase the  same  quantity  of  the  like  stock  or 
goods." 

In  Duncuft  v.  Albrecht,  12  Sim.  189,  Vice 
Chancellor  Shadwell  made  a  distinction  be- 
'  tween  public  stocks  of  a  known  market  value, 
and  stocks  of  a  particular  company  with  none 
in  the  market,  remarking  (at  page  199): 
"Now,  I  agree  that  It  has  been  long  since  de- 
cided that  you  cannot  have  a  bill  for  the  spe- 
cific performance  of  an  agreement  to  transfer 
a  certain  quantity  of  stock;  but,  in  my  opin- 
ion, ther^  is  not  any  sort  of  analogy  between 
a  quantity  of  three  per  cents,  or  any  other 
stock  of  that  description  (which  Is  always  to 
be  bad  by  any  person  who  chooses  to  apply 
for  it  in  the  market),  and  a  certain  number 
of  railway  shares  of  a  particular  description, 
which  railway  shares  are  limited  in  number, 
and  which,  as  has  been  observed,  are  not  al- 
ways to  be  had  in  the  market  And,  as  no 
decision  has  been  produced  to  the  contrary, 
my  opinion  is  that  they  are  a  subject  with 
respect  to  which  an  agreement  may  be  made 
which  this  court  will  enforce."  This  distinc- 
tion was  recognized  and  approved  by  Lord 
Chancellor  Chelmsford  in  Cheale  v.  Kenward. 
3  De.  G.  &  J.  27.  He  remarked  (at  page  29): 
"Now,  there  is  no  doubt  that  a  bill  will  lie 
for  a  specific  performance  -  of  a  contract  to 
transfer  railway  shares. ' 

In  Rothholz  y.  Schwartz.  4&  N.  J.  Eq.  477, 
19  Aa  312,  19  Am.  St  Rep.  400,  it  was  held 
that  the  Court  of  Chancery  would  entertain 
Jurisdiction  of  a  suit  by  a  vendor  against 
the  vendee  for  the  specific  performance  of 
a  contract  for  the  sale  of  chattels,  where 
tbe  payment  was  to  be  made  by  specific  se- 
curities, and  the  remedy  at  law  is  Inade- 
quate. In  that  case  Vice  Chancellor  Pitney 
remarked  (at  page  481  of  46  N.  J.  Eq.,  page  317 
of  19  Atl.  [19  Am.  St.  Rep.  409]):  "The  cases 
cited  by  Chancellor  Rimyon  in  Cutting  v. 
Dana,  25  N.  J.  Eq.  265,  and  Professor  Pom- 
eroy  and  Judge  Waterman,  are  mostly,  if 
not  all,  cases  of  vendee  against  vendor,  and 
the  language  used  in  the  text  of  the  treatises 
is  mainly  applicable  to  such  cases;  but  the 
principle  upon  which  they  go  Includes  the 
cases  ot  vendor  against  vendee."     In  Roth- 


holz T.  Schwartz,  tbe  vendor  put  the  vmdee 
in  iKtssession,  and  relied  upon  his  promise 
to  execute  tbe  securities.  With  r^ard  to  the 
vendor  in  that  case  regaining  possessioii, 
by  replevin,  of  the  goods  which  he  delivered, 
which  the  Vice  Chancellor  thought  was  more 
than  doubtful,  he  remarked  that  it  seemed  to 
him  that  a  reclamation  of  possession  by 
means  of  replevin  would  be  treated  at  law 
as  a  rescission  of  the  contract,  and  must 
be  preceded  by  a  repaymoit  or  tender  or 
return  of  the  part  payment  and  an  abandon- 
ment of  all  benefit  from  the  contract  In 
the  case  at  bar,  there  could  be  no  rescission 
of  the  contract  by  the  complainant,  for  the 
consideration  given  by  him  for  the  stock 
in  question,  together  with  that  which  has 
been  delivered,  was  his  work  and  labor  per- 
formed for  the  company  for  a  period  of  up- 
wards of  two  years.  Therefore,  In  this  case, 
there  could  be  no  rescission  by  the  complain- 
ant for  tbe  fraud  of  the  defendant  in  with- 
holding from  him  the  delivery  of  the  bal- 
ance of  shares  to  which  tbe  complainant 
is  entitled  under  the  contract  The  observa- 
tion of  Vice  Chancellor  Pitney  In  Rothholz 
V.  Schwartz,  that  it  did  not  He  in  the  de- 
fendant's mouth  to  complain  that  the  com- 
plainant had  brought  him  Into  this  court 
to  administer  his  right  under  its  protection 
and  direction,  is  itecullarly  applicable  to  the 
tacts  of  the  case  at  bar. 

In  Curtice  Bros.  Co.  v.  Catts  (N.  J.  Ch.) 
66  Atl.  935,  Vice  Chancellor  Learning  held 
that  no  inherent  dlflTerence  between  real 
estate  and  personal  property  controls  the 
exercise  of  the  Jurisdiction  of  chancery  to 
decree  specific  performance  of  a  contract, 
and  that  where  no  adequate  remedy  at  law 
exists,  specific  performance  of  a  contract 
touching  the  sale  of  personal  property  will 
be  decreed  with  the  same  freedom  as  In  the 
case  of  a  contract  for  the  sale  of  land.  A 
vendor  may  bring  a  suit  for  specific  perform- 
ance against  the  vendee  to  recover  purchase 
money.  Moore  T.  Baker,  62  N.  J.  Eq.  208, 
49  Atl.  836. 

In  Goodwin  Gas  Stove,  etc.,  Co.'s  Appeal, 
117  Pa.  614,  12  Atl.  736,  2  Am.  St  Rep.  696, 
tbe  Sovreme  Court  of  Pennsylvania  affirmed 
a  Judgment  of  the  Philadelphia  common  pleas 
sustaining  a  master's  report  The  master's 
language  la  stated  as  follows  (at  page  528 
of  117  Pa.):  "The  stock  is  not  listed  in 
the  stock  exchange  of  this  city  (Pbiladdphia), 
or  elsewhere.  It  cannot  be  bought  In  the 
market  It  has  no  market  price.  So  far 
as  the  master  is  informed,  there  have  been 
no  open  sales;  all  transfers  having  presum- 
ably been  inter  partes.  It  would  seem  to 
be  difficult  if  not  impossible,  to  measure  in 
money  the  value  of  such  stock.  Based  upon 
its  earning  power,  an  estimate  could  be  made 
of  its  value,  and  that  sum  of  money  fixed  , 
as  tbe  damages.  The  remedy  then,  would 
not  be  complete.  The  damages  must  first 
be  made  out  of  some  one  whose  ability  to 
pay  is  npt  in  evidence,  and,  moreover,  when 
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the  money  damages  are  paid,  stock  in  the 
stfme  company  cannot  be  procured.  Otber 
stock  may  possibly  be  purchased,  wbile  Its 
earning  powers  may  now  be  equal  to  those 
of  the 'Stock  In  question,  non  constat  that 
they  win  continue  to  be  equal,  or  that  the 
circumstances  and  conditions  of  the  two 
corporations  are  not  so  widely  dUTerent  that 
the  real  values  of  the  stocks,  as  investment 
securities,  albeit  to-day  paying  the  same 
dividends,  may  not  be  very  far  apart" 

In  Ashe  V.  Johnson's  Administrator,  55  N. 
O.  149,  155,  the  court  remarked:  "Again 
it  is  said:  isquity  will  not  enforce  the  speci- 
fic performance  of  an  agreement  to  transfer 
or  to  accept  stock.  The  reply  Is:  That  may 
be  so  with  reference  to  government  stock  in 
Elngland  which,  like  com  or  flour,  may  be 
bought  for  the  money  in  market  at  any 
time;  but  the  doctrine  has  no  application 
to  railroad  stock."  This  was  in  the  year 
1855,  when  railroad  stocks  generally  were 
not  as  valuable  as  now,  and  consequently 
were  not  generally  regarded  as  good  invest- 
ment securities,  and,  wbile  the  question  was 
not  definitely  decided  In  that  case,  the  ob- 
servation of  the  court,  in  my  Judgment,  cor 
recUy  states  what  Is  now  the  law. 

In  his  conclusions  in  Murray  v.  Skirm, 
69  Atl.  496  (Chancery,  1905),  which  Is  not  yet 
ofiicIaHy  reported,  Vice  Chancellor  Bergen, 
speaking  of  certain  shares  of  stock  of  a 
manufacturing  corporation,  said:  "It  was 
the  stock  of  an  industrial  company,  and  its 
market  value  was  an  uncertain  quantity." 
This  case  was  recently  decided  on  appeal  by 
the  Court  of  Errors  and  Appeals,  and  the 
decree  of  the  Vice  Chancellor  affirmed. 
Speaking  for  the  majority  of  the  Court  of 
Errors  and  Appeals  In  that  case,  Mr.  Justice 
Garrison  in  his  opinion  said:  "If,  In  the 
absence  of  fraud,'  it  be  admitted  that  that 
question  of  the  value  of  the  stock  is  at  all 
relevant  to  the  present  controversy,  it  must 
also  be  admitted  that  strictly  speaking,  the 
market  value  of  the  stock  was  not  proved. 
The  Vice  Chancellor  properly  declined  to 
take  par  value  as  the  equivalent  of  market 
value,  and  be  also  rightly  recognized  that 
the  price  paid  for  stock  to  get  a  controlling 
interest  was  not  a  reliable  criterion  of  the 
market  value  of  the  outstanding  minority 
shares." 

In  Raynolds  v.  Diamond  Mills  Paper  Co., 
69  N.  J.  Eq.  299,  S09,  60  Atl.  941,  945,  Vice 
Chancellor  Stevenson,  speaking  of  the  value 
of  shares  of  corporation  stock,  said:  "But 
In  fact  In  this  case  the  complainant's  stock 
Is  that  of  a  private  manufacturing  corpora- 
tion, a  close  corporation,  whose  stock  does 
not  appear  to  have  any  market  value.  I 
think  the  distinction  drawn  by  counsel  for 
complainant  between  private  manufacturing 
corporation  like  this  paper  mill  company,  and 
banks  and  trust  companies,  and  even  rail- 
road companies,  the  shares  of  which  are 
readily  salable  at  all  times  on  the  market, 
and  the  market  price  of  which  is  directly 


affected  by  the  prosperity  of  the  coiporatloD, 
ought  not  to  be  overlooked,"  etc. 

In  Baldwin  v.  Commonwealth,  11  Busb 
(Ky.)  417,  a  sale  of  turnpike  stock  belonging 
to  the  state  of  Kentucky  was  by  legislative  act 
ordered  to  be  sold  by  the  commissioners  of 
the  sinking  fund,  and  It  was  there  held  that 
a  bid  made  for  such  stock  which  was  accept- 
ed should  be  specifically  enforced,  and  the 
commissioners  were  ordered  to  execute  the 
contract  of  sale  and  transfer  the  stock.  It 
so  happened  that  after  the  sale  was  made 
the  Legislature  repealed  the  act  under  which 
It  was  ordered.  Hence  the  commissioners 
refused  to  make  the  transfer.  It  may  be  said 
that  specific  performance  was  enforced  in 
that  case  because  the  complainant  had  no 
remedy  at  law,  and  that  may  be  true.  Yet,  It 
seems  to  me,  the  case  Is  authority  for  the 
position  that  a  sale  will  be  specifically  en- 
forced where  there  are  any  special  or  pecu- 
liar circumstances  which  indicate  that  the 
complainant  in  equity  is  entitled  to  the  thing 
he  seeks,  rather  than  damages  resulting  up- 
on the  deprivation  of  It 

If  the  stock  in  question  In  this  suit  has  no 
market  value  for  which  adequate  damages 
could  be  given  at  law,  then  this  court  un- 
doubtedly has  Jurisdiction  to  specifically  en- 
force the  contract  between  these  parties. 
Now,  I  would  have  no  difficulty  In  holding 
that  complainant  in  this  case  is  entitled  to 
a  decree  for  specific  performance  upon  the 
admitted  facts,  were  it  not  for  the  allega- 
tion In  the  bill  that  the  stock  of  the  com- 
pany Is  now  (1901)  valuable  and  sells  for  al- 
most par.  ^It  may  be  urged  that  this  is  an 
allegation  that  the  stock  is  practically  worth 
par,  and  that  it  is  salable.  On  the  otber 
hand,  it  may  be  urged  that  this  is  not  an  al- 
legation that  the  stock  Is  worth  par,  but  that 
it  Is  worth  something  less  than  par,  and  it 
is  not  salable  on  any  market,  and  that,  con- 
sequently, this  is  a  case  for  specific  perform- 
ance, rather  than  one  for  remitting  the  com- 
plainant to  his  action  at  law  for  damages. 
These  questions  I  will  not  attempt  to  decide. 
Tbey  make  it  at  least  doubtful  whether  or 
not  the  complainant  has  an  adequate  remedy 
at  law,  and  this  compels  me  to  regard  anoth- 
er question  urged  by  counsel  for  the  com- 
plainant; and  that  Is,  that  the  bill  in  this 
case  presents  a  case  of  fraud  and  of  trust 
mala  fide. 

The  contract  It  will  be  remembered,  was 
that  the  complainant  should  enter  Into  em- 
ployment of  Oie  Standard  Car  Truck  Com- 
pany for  a  period  of  three  years,  which  he 
says  be  did,  and  that  he  served  faithfully 
for  over  two  years,  and  until  discharged  by 
the  company  without  cause  and  at  the  insti- 
gation of  the  defendant.  For  that  considera- 
tion, namely,  his  services  rendered,  he  was 
to  have  250  shares  of  the  company's  stock, 
of  which  the  defendant  delivered  to  him  on- 
ly 85  shares.  He  alleges  that  he  la  entitled 
to  have  the  balance  of  215  shares  delivered 
to  him  by  the  company,  or  to  have  its  equlv- 
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alent  in  money,  amovntlng,  at  par,  to  $21,500. 
This,  In  effect,  is  what  is  pleaded,  altliough 
tbe  language  used  is  different  As  a  matter 
of  fact,  ttie  bill  says  the  complainant  is  en- 
titled to  tbe  balance  of  2,465  shares,  or  its 
cquiTalent  in  money,  amounting  to  $246,500. 
This,  of  coarse,  is  a  palpable  error.  I  incline 
to  the  opinion  that  this  Is  a  case  of  fraud  and 
of  trust  mala  flde.  The  complainant  per- 
formed the  contract  on  bis  part — ^that  is,  he 
paid  for  the  stock  by  his  services — and  there- 
fore became  its  owner  by  the  law  of  this 
state.  Delivery  is  not  necessary  to  complete 
sale  of  personal  property.  Frazier  v.  Freder- 
icks, 24  X.  J.  Law,  162,  169.  In  this  transac- 
tion, I  take  It,  title  passed  to  the  complainant 

It  seems  that  the  Court  of  Chancery  In 
this  state  has  jurisdiction  in  cases  of  fraud 
e<]nally  with  courts  of  law,  even  where  there 
is  a  remedy  at  law.  Kggers  v.  Anderson,  63 
N.  J.  Eq.  264,  49  Atl.  578,  65  li.  R.  A.  570. 
Thwe  is  a  constructive  trust  in  this  case. 
Mr.  Perry  says  tliat  "constructive  trusts"  are: 
"Third,  trusts  that  arise  from  some  equita- 
ble principle  independent  of  the  existence  of 
any  fraud;  as  where  an  estate  has  been  pur- 
chased, and  the  consideration  money  paid, 
but  the  deed  Is  not  taken,  equity  will  raise  a 
trust  by  construction  for  the  purchaser." 
1  Perry  on  Trusts,  168.  The  Supreme  Court 
of  Tennessee,  in  Matthews  v.  Crowder.  HI 
Tenn.  738,  743,  69  S.  W.  779,  citing  Perry, 
108,  said:  "Equity  in  such  a  case  will  regard 
the  vendor  as  the  tmstee  of  the  legal  title 
of  the  land  for  the  benefit  of  the  vendee."  In 
my  opinion  the  defendant  In  this  case  holds 
the  legal  title  to  the  shares  of  stock  in  ques- 
tion for  the  benefit  of  the  complainant,  and 
therefore  specific  performance  is  a  remedy 
available  to  tbe  complainant,  irrespective  of 
tbe  question  of  the  adequacy  of  damages  at 
law,  and,  too,  irrespective  of  tbe  question  of 
fraud. 

There  is  also  another  reasim  for  decreeing 
a  specific  performanca  It  is  ttiat  the  com- 
plainant has  performed  all  tbe  conditions 
on  his  part  to  be  performed,  so  far  as  he 
was  permitted  to  do  so  by  tbe  defendant, 
and  he  is,  for  that  reason,  entitled  to  liave 
I>erformance  from  the  defendant.  Frey  on 
Spec.  Perf.  J  004  et  seq.  In  my  Judgment, 
-where  tbe  vendee  of  real  or  personal  proper- 
ty makes  such  performance  of  his  part  of 
tbe  contract  as  satisfies  the  law,  and  tbe  oth- 
er party  refuses  to  perform,  a  bill  for  spec- 
ific performance  will  lie,  and  tills  is  even 
more  true  in  such  a  case  as  this,  where  not 
only  has  the  complainant  performed,  but  the 
defendant  himself  has  made  part  perform- 
ance. 

.  In  arriving  at  these  conclusions,  I  have 
not  overlooked  Joslln  v.  Stokes,  88  N.  J.  Eq. 
81,  cited  by  counsel  for  tbe  demurrant  Chan- 
cellor Runyon,  tn  denying  specific  perform- 
ance in  tliat  case,  remarked  that  tbe  com- 
plainant's remedy  was  at  law,  "except,  per- 
haps, as  to  tbe  issuing  of  tbe  stock."  In  that 
case  (Joslin  v.  Stokes)  tbe  complainant's  con- 


tract was  with  tbe  defendants,  and  by  its 
terms  be  was  to  acquire  stock  tnxoa  a  corpora- 
tion, and  the  corporation  was  not  bound.  Oth- 
er facts  in  that  case  differ  from  those  in  this 
case,  and  therefore,  in  my  judgment,  Joslin 
V.  Stokes  is  without  controlling  effect  in  tbe 
case  at  bar. 

For  tbe  foregoing  reasons,  tbe  demurrer 
will  be  overruled,  with  costs. 

(ZS  N.  J.  B.  641) 
MARR  V.  MARR  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  6,  1908.) 

1.  Trusts  —  Pubceabb  of  Tkubt  Pbopeett 
BY  Tbustee. 

Ab  a  general  role.  If  a  trustee  becomes  the 
purchaser  of  tbe  trust  property,  such  purchase 
Is  voidable  at  the  instance  of  tbe  cestui  que 
trust. 

[Eld.  Note.— ^or  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  S{  258,  33£-334.] 

2.  Samb. 

This  rule  applies  notwithstanding  the  trus- 
tee purchase  at  a  public  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  47,  Trusts,  §|  258,  332-334.] 

8.   00BP0BATI0N»— DlBECTOBS— DUTT    TO    COB- 
PORATION. 

The  director  of  a  corporation  occupies  a 
position  of  trust  or  agency  for  his  company  of 
such  a  character  that  dealings  between  him  and 
tbe  company,  where  his  interest  is  opposed  to 
that  of  tbe  company,  will  be  subject  to  close 
scrutiny  and  not  sustained  against  the  stock- 
Bolders,  unless  consistent  with  good  faith  and 
fair  dealing  on  the  part  of  tbe  director. 

SEA.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  12,  Corporations,  {{  1401-1415.] 

4.  Samb. 

A  director,  who  is  at  the  same  time  a  cred- 
itor of  his  corporation,  may,  for  the  purpose  of 
collecting  his  debt,  assume  a  position  antago- 
nistic to  his  company  and  its  stockholders  by 
bringing  action  and  proceeding  to  judgment  and 
execution  for  the  recovery  of  the  debt 
6.  Saux. 

Bnt  a  director,  who  is  aUo  creditor  of  his 
company,  must  on  taking  legal  proceedings  for 
collection  of  his  debt,  relinquish  his  trust  pro 
hac  vice,  not  covertly,  but  openly,  and  with  fair 
notice  to  his  company.  Whether  such  notice 
should  be  given  to  the  stockholders  or  to  the 
directors  may  depend  <»i  circumstances. 

6.  Save. 

Under  the  circumstances  of  the  present 
case,  held,  that  the  defendant  director,  who  pur- 
chased at  sheiiCTs  ule  all  the  property  of  the 
company  under  executions  issued  at  bis  suit, 
and  for  a  consideration  not  exceeding  one-half 
the  value  of  the  property,  took  the  title  subject 
to  an  option  on  the  part  of  his  cestui  que  trust 
to  have  the  benefit  of  the  purchase. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {  1387.1 

7.  Same— Lachbs. 

Belief,  under  the  circumstances,  granted  to 
a  single  stockholder  who  by  reason  of  Infancy 
was  not  chargeable  with  laches,  notwithstanding 
that  the  other  stockholders  might  be  debarred 
on  the  ground  of  their  acquiescence  or  laches. 
(Syllabus  by  tbe  Court) 

Appeal  from  Court  of  Chancery. 

BiU  by  Pbhieas  B.  Marr  against  William 
A.  Marr  and  others.  Decree  (66  AtL  182)  for 
defendants,  and  complainant  appeals.  Re- 
versed, and  record  remitted. 
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Bleakly  &  Stpdcwell,  for  appellant  Thom- 
as B.  Hall  and  Dwlght  M.  Lowrey,  for  re- 
spondents. 

PITNET,  Ch.  The  Wll  of  complaint  herein 
Is  In  form  a  bill  filed  by  the  complainant,  as  a 
stockholder  of  the  Beacon  Land  Company,  in 
behalf  of  himself  and  other  stockholders,  for 
the  purpose  of  either  setting  aside  certain 
sherlflTs  sales  of  the  real' estate  and  personal 
property  of  the  company  made  to  the  defend- 
ant William  A.  Marr  under  executions  issued 
upon  a  Judgment  held  by  the  latter  against 
the  company,  or  else  to  Impress  a  trust  upon 
his  title  in  favor  of  the  complainant  and  oth- 
er stockholders.  William  A.  Marr  and  the 
Beacon  Land  Company  were  named  as  de- 
fendants. It  appears,  however,  by  the  aver- 
ments of  the  bill,  that  in  the  year  1902,  and 
long  prior  to  the  commencement  of  this  suit, 
the  charter  of  the  company  was  forfeited  by 
reason  of  its  failure  to  pay  the  state  taxes 
assessed  against  it.  P.  L.  1902,  p.  836.  This 
fact  was  admitted  at  the  hearing.  It  further 
appears  from  the  answer  of  William  A  M^rr 
that  there  Is  no  acting  board  of  directors  of 
the  land  company,  and  that  from  the  time  of 
the  sheriff's  sales  in  question,  which  took 
place  in  November  and  December,  1898,  the 
organization  of  the  company  has  been  aban- 
doned. Therefore  the  .bill  is,  in  effect,  filed 
for  the  benefit  of  the  complainant  and  other 
stockholders  as  upon  a  liquidation  of  the 
company. 

It  is  argued  that  since,  under  sections  63 
and  54  of  the  general  corporation  act  (P.  L. 
1896,  p.  295),  a  corporation,  when  dissolved, 
is  continued  for  the  purpose  of  winding  up  Its 
affairs  and  dividing  its  capital,  and  the  direct- 
ors are  made  trustees  for  the  purposes  of  the 
winding  np.  It  was  incnmbent  upon  the  com- 
plainant to  notify  the  board  of  directors  of 
his  claim,  and  request  them  to  take  action  In 
the  matter.  No  such  application  having  been 
made,  it  is  Insisted,  upon  the  authority  of 
Selgman  v.  Maloney,  65  N.  J.  Eq.  372,  54  Atl. 
406,  that  his  action  cannot  be  maintained.  If 
this  objection  had  been  interposed  by  demur- 
rer to  the  bill  (as  was  done  in  Slegman  v. 
Maloney),  or  otherwise,  before  the  hearing  of 
the  cause  upon  its  merits,  it  might  have  re- 
quired consideration.  Since  the  case,  how- 
ever, has  been  fully  heard  upon  the  merits, 
no  good  purpose  would  now  be  accomplished 
by  turning  the  complainant  about  and  re- 
quiring him  to  ask  the  board  of'  directors  to 
do  for  him  that  which  he  has  been  able  to  do 
for  himself,  viz.,  produce  the  evidence  neces- 
sary for  a  determination  of  his  case  upon  the 
merits.  It  should  be  observed,  also,  that  the 
point  that  the  board  of  directors  ought  to  be 
Intrusted  with  control  of  the  litigation  is  not 
raised  by  or  in  behalf  of  the  corporation. 

The  bin  was  dismissed  on  the  ground  that 
the  complainant  had  no  equity.  ,  We  will  there- 
fore, upon  this  appeal,  pass  upon  the  merits. 
Tlie  facts  that  give  rise  to  the  controversy 
are,  briefly,  as  foUows:    Ttie  Beacon  Land 


Company  was  Incorporated  In  the  year  1892 
for  the  purpose  of  acquiring  and  operating 
a  seaside  hotel  at  Point  Pleasant,  in  Ocean 
county.  The  company  was  a  sort  of  "dose 
corporation";  the  principal  stockholders  be- 
ing at  the  outset  James  H.  Marr  (father  of 
the  complainant)  and  his  brothers  William  A. 
Marr  and  George  A.  Marr,  together  with  8 
personal  friend  of  theirs,  a  physician  by  pro- 
fession, named  McWllllams.  The  outstand- 
ing capital  stock,  all  of  which  was  fully  paid 
so  far  as  appears,  amounted  to  $24,000,  In 
par  value,  divided  Into  48  shares  of  $500 
each,  of  which  James  H.  Marr  held  21,  Wil- 
liam A.  Marr  10,  George  A.  Marr  3,  Dr.  Mc- 
WUllams  10,  J.  W.  Felty  3,  Charles  Lewis  1. 
and  Mrs.  Helen  M.  Crawford,  a  sister  of  the 
Marrs,  1  share.  The  directors  at  the  begin- 
ning were  William  A.  Marr,  James  H.  Marr, 
George  A.  Marr,  and  Dr.  McWllllams,  all 
residents  of  Pennsylvania,  and  Mr.  Lewis, 
who  resided  at  Asbnry  Park,  In  this  state. 
William  A.  Marr  was,  from  the  beginning, 
and  at  all  times,  the  president  James  H. 
Marr,  father  of  the  complainant  died  in  the 
year  1895.  Wliereupon  his  sister,  Mrs.  Craw- 
ford, was  elected  a  director  in  his  stead. 
Upon  the  settlement  of  his  estate,  14  of  tils 
shares  passed  to  a  Philadelphia  trust  com- 
pany as  guardian  of  the  complainant  the 
latter  being  then  but  11  years  of  age,  and  7 
shares  passed  to  Rebecca  G.  Marr,  widow  of 
the  deceased  and  mother  of  the  complainant 
Bxcept  as  mentioned,  there  appears  to  have 
been  no  change  at  any  time  In  the  stockhold- 
ing Interest  nor  In  the  personnel  of  the  board 
of  directors. 

At  the  death  of  James  H.  Marr  the  com- 
pany was  somewhat  in  debt  and  during  the 
next  two  years  the  Indebtedness  wan  con- 
siderably increased,  either  because  the  opera- 
tions of  the  hotel  were  unprofitable,  or  be- 
cause the  profits  were  expended  in  improve- 
ments upon  the  property.  Both  betoee  and 
after  the  death  of  James  H.  Marr,  the  defraid- 
ant  William  A  Marr  had  advanced  to  the 
company  considerable  sums  of  money  tram 
time  to  time,  and  by  the  close  of  the  year 
1897  he  had  become  its  sole  creditor.  In  the 
year  1896,  Rebecca  G.  Marr  sued  the  com- 
pany in  the  Supreme  Court  of  this  state  and 
recovered  a  Judgment  for  $2,057  and  costs, 
and,  lipon  her  pressing  for  payment,  William 
A.  Marr  paid  to  her  the  amount  of  the  Judg- 
ment and  costs,  and  took  an  assignment 
thereof  In  January,  1897.  At  the  same 
time  the  company  owed  him  other  moneys 
aggregating  upwards  of  $8,600,  besides  In- 
terest In  the  month  of  September,  1888,  he 
brought  action  against  the  company  In  the 
Supreme  Court  upon  this  claim,  and  re-  • 
covered  Judgment  a  month  later  for  $10,287.- 
90,  besides  costs.  Upon  execution  Issued  up- 
on this  Judgment,  he  caused  the  entire  visible 
assets  of  the  company  (and  the  whole  assets, 
BO  far  as  appears)  to  be  sold  by  the  sheriff, 
and  became  himself  the  purchaser.  The  real 
estate  was  struck  off  to  him  at  the  price  of 
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93,000,  and  the  personal  property  at  the  price 
of  $860.  There  was  no  advertisement  beyond 
such  as  is  required  by  the  statute,  and  there 
were  no  bidders  In  attendance  at  either  sale 
besides  William  A.  Marr.  So  far  as  the 
amount  of  the  purchase  price  is  concerned, 
we  agree  with  the  learned  Vice  Chancellor 
that,  since  the  corporation  bad  no  other  as- 
sets, the  bids  are  to  be  deemed,  as  >between 
William  A.  Harr  and  the  company,  as  in 
-effect  equivalent  to  the  aggregate  amount  due 
upon  the  two  judgments  held  by  blm,  which, 
with  Interest,  amounted  to  approximately 
$12,60a 

It  was 'deliberately  admitted  at  the  hear- 
ing, and  Is  therefore  beyond  controversy  up- 
on this  appeal,  that  the  property,  real  and 
personal,  at  the  time  of  the  sherUTs  sales, 
■waSi  fairly  worth  |25,000.  The  complainant 
and  appellant  claims  that,  under  the  clr> 
cmnstances  existing  at  the  time  of  the  sale* 
William  A.  Marr  was  a  trustee  for  the  stock- 
holders of  the  company,  and  obliged  either  to 
protect  their  Interest  by  preventing  a  sale, 
-or  to  give  them  fair  notice  that  the  execution 
sale  was  In  (Contemplation,  so  that  they  might 
take  measures  for  their  own  protection,  and 
that  since  such  notice  was  not  given,  and 
since  William  A.  Marr  bought  in  the  property 
at  much  less  than  its  value,  he  must  be  deem- 
«d  to  have  purchased  as  a  trustee  for  hla 
stockholders.  The  learned  Vioe  Chancellor 
entertained  the  view  that  the  complainant 
was  not  entitled  to  relief,  because,  although 
no  notice  of  the  sale  was  given  to  the  several 
stockholders  other  than  the  statutory  notice. 
It  would  have  been  futile  to  give  such  notice, 
and  that  since  defendant  Marr  had  at  a  previ- 
ous time  earnestly  tried  to  get  the  stockhold- 
ors  to  Interest  themselves  In  raising  the  mon- 
«y  due  to  him,  and  had  found  this  impossible, 
be  was  warranted  In  putting  bis  claim  Into 
Judgment  and  bringing  the  property  to  sale 
Trithout  further  notice  to  them. 

The  bill  of  complaint  charges  that  some'  of 
the  promissory  notes-  upon  which  William  A. 
Marr'8  judgment  against  the  con^ny  was 
based  were  paid  and  satisfied  before  suit 
brought,  and  that  the  remaining  notes  were 
without  consideration  and  fraudulently  made 
by  the  defendant  as  president  to  himself.  It 
is  proper  to  say  that  the  proofs  wholly  fall 
to  support  these  allegations,  and,  on  the  con- 
trary, affirmatively  show  that  both  the  as- 
signed judgment  of  Rebecca  O.  Marr  and  the 
Judgment  recovered  by  William  A.  Marr  him- 
self were  based  upon  honest  Indebtedness  of 
the  company  owing  for  moneys  advanced  to 
It  in  order  to  enable  it  to  carry  on  its  proper 
business.  Nor  do  the  proofs,  as  we  think, 
support  the  charge  that  there  was  intentional 
fraud  on  the  part  of  William  A.  Marr  about 
bringing  the  property  of  the  company  to  sale 
under  his  judgments. 

It  remains  to  be  considered  whether,  xtndei 
the  circumstances  obtaining  at  the  time,  and 
In  view  of  the  defendant's  trust  relation  to 
bis  stockholders,  and  the  fact  that  neither 


the  directors  nor  the  stockholders  had  notice 
of  the  sale,  the  defendant  must  be  deemed  to 
have  taken  title  as  trustee  for  his  stockhold- 
ers. 

The  learned  Vice  Chancellor,  of  course,  rec* 
ognlzed  the  general  principle  of  equity  that, 
If  a  trustee  becomes  the  purchaser  of  the 
trust  property,  such  act  Is  voidable  at  the 
Instance  of  the  cestui  que  trust  In  Staats 
V.  Bergen,  17  N.  3.  Eq.  554,  659,  this  princi- 
ple was  applied  by  this  court  in  a  case  where 
the  property  sold  did  not  belong  to  the  cestui 
que  trust  The  property  consisted  of  certain 
real  estate  subject  to  several  mortgages,  the- 
second  of  which  was  held  by  the  trustee,  and 
the  purchase  was 'made  by  him  at  a  public 
sale  under  foreclosure  of  the  first  mortgage. 
In  that  case  it  was  expressly  laid  down  in 
the  Court  of  Chancery  (Staats  v.  Bergen,  17 
N.  J.  Eq.  297,  807)  that  the  rule  that  where 
a  trustee  or  any  person  as  agent  for  others 
buys  the  trust  property,  the  cestui  que  trust 
Is  entitled  as  a  matter  of  course  to  an  elec- 
tion whether  to  acquiesce  in  the  sale  or  to  ■ 
have  the  property  again  exposed  for  sale,  ap- 
plies notwithstanding  the  sale  to  the  trustee 
was  made  at  public  auction,  bona  fide,  or  for 
a  fair  price.  This  statement  of  the  rule  was 
taken  for  granted  In  this  court,  17  N.  J.  Eq. 
557,  558.  Another  decision  of  this  court  to 
the  same  effect  is  Marshall  v.  Carson,  38  N. 
J.  Eq.  250,  252,  48  Am.  Rep.  319,  where  Mr. 
Justice  Knapp  said:  "The  rule  that  one 
clothed  In  a  fiduciary  character  cannot,  ei- 
ther directly  or  indirectly,  become  the  pur- 
chaser of  the  trust  property  at  his  own  sale 
and  hold  such  property  against  the  dissent  of 
the  cestui  que  trust.  Is  of  such  universal 
prevalence  and  so  grounded  In  the  demands 
of  public  policy  that  no  one  ventures  to  ques- 
tion Its  existence  or  seeks  now  to  overthrow 
It  •  •  •  It  (the  rule)  recognizes  the  diffi- 
culty. If  not  Impossibility,  of  tracing  actual 
fraud  In  every  case,  and  the  frequent  failure 
of  justice  and  success  of  wrong  that  must 
be  consequent  thereon,  and  It  attempts  to  ap- 
ply a  method  that  will  remove  all  temptation 
from  the  mind  of  the  trustee  to  profit  by  In- 
fidelity In  the  discbarge  of  trust  duties  of 
every  sort,  and  which  will  remove  all  Induce- 
ment to  act  otherwise  than  faithfully  toward 
the  beneficiary,  by  utterly  refusing  to  con- 
sider the  question  of  good  or  bad  faith,  and 
holding  the  trustee,  who  attempts  to  deal 
with  the  trust  property  as  an  Individual,  to 
all  the  chances  of  loss  and  denying  to  him  all 
possible  gain.  This  rule,  although,  perhaps, 
most  frequently  found  applied  In  the  decided 
cases  where  the  existing  fact  is  a  sale  by  or 
under  the  direction  of  the  trustee,  is  by  no 
means  limited  to  that  circumstance,  as  refer- 
ence to  decided  cases  will  show."  But  bow 
far  Is  the  rule  modified  when  the  trust  or 
agency  arises  out  of  the  fact  that  one  is  pres- 
ident or  director  of  a  corporation,  and  he  at 
the  same  time  Is  a  creditor  of  the  company, 
and  the  company's  property  Is  brought  to  ju- 
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dicial  sale  for  the  purpose  of  satisfying  snch 
debt? 

It  Is  settled  that  a  director  has  not  com- 
plete freedom  to  contract  with  his  corporation. 
In  Stewart  v.  Lehigh  Valley  R.  R.  Co.,  88  N. 
J.  Law,  505,  622,  Justice  Dixon,  speaking  for 
this  court,  said:  "After  an  examination  of 
all  the  cases  cited,  and  such  others  as  I  have 
found,  and  a  careful  consideration  of  the 
principle  and  the  results  of  regarding  it  and 
of  disregarding  it,  I  have  come  to  the  convic- 
tion that  the  true  legal  rule  Is  that  such  a 
contract  Is  not  void,  but  voidable,  to  be  avold- 
.ed  at  the  option  of  the  cestui  que  trust,  ex- 
ercised within  a  reasonable  time.  I  can  see 
no  further  safe  modification  or  relaxation  of 
the  principle  than  this:  A  director  of  a  cor- 
poration may  have  rights  not  arising  out  of 
express  contract— such  as  the  right  to  pass 
over  its  railroad,  or  to  transport  his  goods 
over  its  canal,  on  paying  reasonable  tolls,  or 
to  have  money  which  he  had  loaned  It  repaid 
to  him — but  where  the  right  is  one  which 
must  stand.  If  at  all,  upon  an  express  con- 
tract, and  which  does  not  arise  by  operation 
or  implication  of  law,  then  be  shall  not  hold 
it  against  the  will  of  his  cestui  ane  trust, 
for  in  the  very  bargain  which  gave  rise  to  it. 
In  which  he  should  have  kept  In  view  the  in- 
terest of  that  cestui  que  trust,  there  inter- 
vened before  bis  eyes  the  opposing  Interest 
of  himself."  See,  also,  Gardner  v.  Butler,  30 
N.  J.  Eq.  702,  721.  We  cite  the  last  two  cas- 
es because  they  show  that  a  director  occupies 
a  position  of  trust  or  agency  for  his  company 
of  such  a  character  that  all  dealings  between 
him  and  the  company,  where  his  Interest  is 
opposed  to  that  of  the  company,  will  be  re- 
garded with  Jealousy  and  suspicion  and  sub- 
jected to  the  closest  scrutiny,  and  not  sustain- 
ed against  the  stockholders,  unless  they  are 
consistent  with  the  utmost  good  faith  and 
fair  dealing  on  the  part  of  the  director. 

Conceding,  as  we  do,  that  a  director  may, 
under  such  circumstances  as  are  presented  in 
the  case  before  us,  become  a  creditor  of  his 
corporation.  It  follows,  ex  necessitate,  that  he 
may  for  the  purpose  of  collecting  his  debt  as- 
sume a  position  antagonistic  to  his  company 
and  its  stockholders.  He  may  undoubtedly 
bring  action  against  the  company  and  pro- 
ceed to  judgment  and  execution  for  the  re- 
covery of  his  debt  But  we  deem  it  dear 
that  the  director,  who  Is  also  creditor,  must, 
on  taking  legal  proceedings  for  collection  of 
his  debt,  relinquish  his  trust  pro  hac  vice, 
not  covertly,  but  openly,  and  with  fair  notice 
to  his  company.  Whether  such  notice  should 
be  given  to  the  stockholders  or  to  the  direct- 
ors may  depend  upon  circumstances.  If  the 
company  Is  equipped  with  other  officers  and 
directors  who  are  actively  representing  the 
interests  of  the  stockholders,  it  may  well  be 
that  notice  to  such  officers  or  directors  would 
be  deemed  sufficient. .  But  it  Is,  as  we  think, 
inconsistent  with  the  duty  of  a  director  (at 
least  under  circumstances  such  as  are  here 
presented)  that  he  should  assume  an  attitude 


antagonistic  to  his  company,  unless  he  sees  to 
It  that  the  Interests  of  the  stockholders,  whlcb 
he,  by  reason  of  his  personal  Interest,  is  for 
the  time  disqualified  from  protecting,  are  io 
the  charge  of  other  officers  and  directors  able 
and  willing  to  protect  them,  and  to  whom  his 
notice  may  be  given,  or  else  sees  to  it  that 
fair  notice  of  his  contemplated  action  be  giv- 
en to  the  stockholders,  so  that  they  may  take 
measures  to  protect- themselves. 

In  the  present  case  it  appears,  as  already 
mentioned,  that  the  defendant  Marr  was  the 
sole  creditor,  so  that  the  only  other  Interest 
In  the  company  was  that  of  the  stockbolden, 
who  were  few  in  number  and  easily  reached. 
It  appears  that  the  board  of  directors  had 
practically  ceased  to  act  in  the  aftairs  of  the 
company;  their  last  meeting  having  been 
held  In  July  of  1887,  and  no  meeting  having 
been  called  after  that  date,  nor  any  new 
board  of  directors  chosen.  It  appears  that 
the  defendant  Marr  was  not  only  the  presi- 
dent, but  was  practically  in  sole  charge  of 
the  current  business  of  the  company  during 
the  year  1897,  and  also  during  the  year  1896. 
In  the  year  1897,  the  financial  difficulties  of 
the  company  became  serious. .  What  was  done 
at  the  last  meeting  of  the  board  of  directors 
does  not  appear.  A  meeting  of  the  stockhold- 
ers was  held  In  Fhiladelpbia  on  December  29, 
1897,  at  which  the  defendant  Marr,  Oeorge  A. 
Marr,  Mrs.  Cra?fford,  and  Dr.  Frfty  were 
present,  and  also  a  Mr.  Olenn,  who  was  the 
trust  officer  of  the  trust  company  that  was 
guardian  of  the  complainant  Mr.  Olenn  was 
at  the  same  time  acting  as  attorn^  for  Mrs. 
Rebecca  O.  Marr,  the  mother  of  the  complain- 
ant, who  was  herself  a  stockholder.  At  this 
meeting  Mrs.  Marr's  judgment  against  the 
company  and  the  assignment  thereof  to  Wil- 
liam A.  Marr  were  reported  and  spread  upon 
the  minutes  as  a  debt  due  to  William  A.  Marr. 
The  other  indebtednesses  due  to  William  A. 
Marr  were  likewise  mentioned  and  recognis- 
ed. Another  meeting  of  the  stockholders  was 
held  m  Philadelphia  on  February  16,  1898,  at 
which  William  A.  Marr,  Dr.  McWIUiams. 
Mrs.  Crawford,  Oeorge  A.  Marr,  and  Mr. 
Glenn  were  present.  After  a  general  discus- 
sion of  the  Indebtedness  of  the  company  and 
of  its  prospects,  Mr.  George  A.  Marr  and  Mr. 
Olenn  were  appointed  a  committee  to  make 
arrangements  with  an  auctioneer  for  the  sale 
of  the  property.  This  sale  was  appointed  to 
be  held  in  Philadelphia  on  a  date  In  April. 
An  upset  price  of  $18,000  was  agreed  upon  by 
the  committee,  but  no  bid  was  received  for  an 
amount  approaching  that  sum.  At  the  two 
stockholders'  meetings  just  mentioned,  Wil- 
liam A.  Marr  stated  to  Glenn  and  to  the  oth- 
ers present  that  unless  a  sale  of  the  property 
of  the  company  could  be  effected,  defendant 
would  put  his  claims  into  judgment  and  sell 
the  property.  It  appears,  indeed,  that  none 
of  the  stockholders  were  at  this  time  willing 
to  come  forward  to  contribute  towards  the 
payment  of  the  debts,  but  Mr.  Glenn  had  no 
Information  respecting  the  prospects  of  the 
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company  or  the  ralae  of  Its  property,  except 
that  which  he  received  from  WlUlam  A.  Marr, 
and  this  Information  gave  him  the  impres- 
sion that  there  was  no  equity  in  the  property 
over  and  above  William  A.  Marr's  claim. 

The  hotel  was  operated  by  the  company 
during  the  summer  of  1808,  and  reports  of 
its  operations  were  made  to  the  defendant 
MaiT  as  president,  who  advanced  small  sums 
to  Mrs.  Crawford,  the  manager,  for  expenses 
during  that  season.  The  defendant  made  no 
report  to  the  stockholders  or  directors  of  the 
operations  ot  the  hotel  for  the  season,  and 
called  no  meeting  of  stockholders  or  directors 
after  February,  1898.  The  indUFerence  of  the 
directors  to  the  concerns  ot  the  company 
seems  to  have  been  his  reason  for  pursuing 
this  course;  at  least,  that  Is  the  reason  that 
Is  most  favorable  to  him.  In  September,  as 
already  mentioned,  he  brought  his  action 
without  notice  to  anybody  representing  the 
company,  except  as  it  may  be  Inferred  that 
some  agent  of  the  company  received  service 
of  the  process.  In  Octolper,  he  recovered  the 
Judgment,  and,  in  November,  brought  on  the 
property  for  sale — all  without  notice  to  any- 
body concerned.  Directors'  meetings  having 
been  abandoned  since  July,  188(7,  and  meet- 
ings of  the  BtocltiiolderB  substituted  in  De- 
cember, of  that  year,  and  in  February,  1898, 
and  Mr.  Glenn,  representing  the  trust  com- 
pany which  was  guardian  for  the  complain- 
ant, having  appeared  and  taken  an  interest 
In  the  company's  affairs,  it  seems  to  ub  that 
the  scrupulous  care  which  the  defendant 
Marr  owed  to  his  cestui  que  trust  required, 
under  the  circumstances,  that  at  least  the 
trust  company  or  Mr.  Glenn  should  have  been 
notified  when  steps  were  actually  taken  to 
put  the  defendant's  claim  Into  judgment  and 
sell  the  property  thereunder.  It  Is  trpe  Mr. 
Glenn  testifies  that  with  the  Information  he 
had  at  his  command  he  would  not  have  felt 
warranted  in  expending  the  complainant's 
money  In  protecting  the  property  at  the  sale; 
but,  if  be  had  been  Informed  that  there  was 
an  equity  in  the  property  worth  as  much  as 
$12,500,  it  la  not  to  be  presumed  that  he 
would  have  omitted  reasonable  efforts  to  se- 
cure comi)etltlon  In  bidding  at  the  sale. 

The  general  notice  given  by  defendant 
Marr  at  the  meetings  of  December  and  Feb- 
ruary that,  unless  something  was  done  about 
his  claims,  he  would  have  to  press  them — 
the  notice  given  hardly  amoimted  even  to  a 
threat — did  not,  we  think,  dispense  in  fair- 
ness with  the  more  specific  notice  that  might 
and,  in  our  view,  ought  to  have  been  given 
when  steps  were  actually  imminent  to  sell 
the  property  of  the  company  for  the  payment 
of  his  claim.  The  property  of  the  company 
having  an  admitted  value  of  $26,000,  and  Its 
total  Indebtedness  being  only  half  that 
amount  (all  held  by  the  defendant  Marr),  it 
would  seem  that  a  sacrifice  of  the  property 
might  have  been  prevented  by  the  exp«llent 
of  a  mortgage  loan.  Yet,  so  far  as  appears, 
this  was  not  attempted,  nor  even  suggested. 


Nor  was  any  statement  of  tite  assets  of  the 
company,  or  of  their  value,  submitted  by  the 
defendant  either  to  the  directors  or  to  tta« 
stockholders. 

It  thus  clearly  appears  that  the  defend- 
ant Marr  did  not  upon  bringing  action  against 
the  company  openly  relinquish  bis  trust,  nor 
give  notice  to  the  company  that  he  had  done 
so.  If  the  directors  were  indifferent  to  the 
.  affairs  of  the  company,  he  should  have  glvea 
such  notice  as  would  have  brought  home  to 
them  their  responsibility.  At  least,  he  could 
have  called  them  In  meeting  and  informed 
them  of  his  action.  If  they  had  abandoned 
the  duties  of  their  ofBlce,  there  was  all  the 
more  reason  for  him  to  give  his'  notice  to  the 
stockholders  direct 

An  important,  and  perhaps  controlling,  cir- 
cumstance, is  that  in  the  outcome  the  prop- 
erty sold  for  only  half  Its  value.  We  cannot 
agree  with  the  learned  Vice  Chancellor  that 
it  la  a  sufficient  answer  to  .this  to  say  tliat 
the  law  court  from  which  an  execution  issues 
can  set  the  sale  aside  for  Inadequacy  of  price. 
He  cites  FaUadlno  v.  HUpert  (N.  J.  Gh.)  65 
Atl.  721.  In  that  case  ai^lication  was  made 
to  the  Court  of  Chancery  to  restrain  the 
sheriff  from  delivering  the  deed.  In  that 
juncture  the  application  might  have  been 
made  to  the  court  out  of  which  the  execu- 
tion bad  issued.  After  the  delivery  of  the 
deed  it  is,  of  course,  too  late  to  do  this. 
Where  the  law  court  sets  aside  a  sale  made 
under  Its  process.  It  does  so  In  the  exercise  of 
Its  equitable,  not  of  its  common-law,  powers. 
See  Miller  v.  Barber,  73  N.  J.  Law,  38v  82 
Atl.  276,  and  cases  cited.  But  these  equitable 
powers  are  only  incidental  to  the  control 
which  the  court  has  over  its  own  process  of 
execution,  and  do  not  survive  after  the  writ 
Is  fully  executed.  After  the  deed  has  been 
delivered  to  the  purchaser,  any  application  to 
set  it  aside  for  Inadequacy  of  price  must  nec- 
essarily be  made  to  the  Court  of  Chancery, 
which  court,  In  the  exercise  of  its  independ- 
ent equitable  powers,  may  ^tber  set  aside 
the  deed  or  treat  the  grantee  as  a  trustee  for 
others,  to  the  extent  that  he  has  reaped  an 
undue  profit  from  the  tran^ctlon  at  their  ex- 
pense. 

We  hold  that,  under  the  circumstances  dis- 
closed by  the  evidence,  the  defendant  Marr 
took  title  at  the  sheriff's  sale,  subject  to  an 
option  on  the  part  of  his  cestui  que  trust 
to  have  the  benefit  of  the  purchase  Treat- 
ing the  company  as  a  going  concern,  the  op- 
tion would  have  resided  in  it  and  would  have 
had  to  be  exercised  within  a  reasonable  time. 
But  it  is  asserted  by  the  defendant  himself 
in  his  answer,  and  is  abundantly  clear  from 
the  evidence,  that  since  the  sheriff's  sales  the 
organization  of  the  company  has  been  aban- 
doned. In  1902,  as  already  observed,  the 
charter  of  the  company  was  forfeited.  As 
there  were  no  other  creditors,  the  individual 
stockholders  were  the  actual  ceatuls  que 
trustent.  But  none  of  the  stockholders  other 
than  complainant  has  asked  relief,  and  It 
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mar  well  be  that  ihe  others  are  debarred 
from  having  any  remedy  against  the  defend- 
ant on  the  ground  either  ot  acquiescence  or 
of  laches.  The  present  decision  will  there- 
fore determine  only  the  rights  of  the  com- 
plainant. 

Although  complainant's  bill  was  not  filed 
nntil  seven  years  after  the  sale,  it  was  filed 
•very  promptly  after  he  arrived  at  tals  ma- 
jority, and  laches  Is  not  attributable  to  him. 
Such  notice  as  was  givm  to  bis  guardian  was 
that  already  referred  to,  and  was  merely 
to  the  effect  that,  unless  the  defendant  Marr's 
claim  was  paid,  he  would  probably  take  legal 
proceedings.  The  guardian  had  no  specific 
notice  that  legal  proceedings  had  been  com- 
menced, nor  was  it  placed  in  possession  of 
such  Information  concerning  the  value  of 
the  property  as  should  have  put  it  upon  guard 
to  protect  the  Infant's  Interest  It  Is  there- 
fore unnecessary  to  decide  whether,  under 
other  drcumstances,  the  nonaction  of  the 
guardian  would  bar  the  Infant's  d^im  In 
equity. 

The  remaining  question  Is:  Just  what 
measure  of  relief  ought  to  be  accorded  to  the 
complainant  under  the  circumstanceB?  De- 
fendant has  been  In  possession  of  the  prop- 
erty since  the  sheriff's  sales,  and  the  evidence 
indicates  that  he  has  placed  some  Improve- 
ments upon  it.  Whether  these  have  increas- 
ed the  value  of  the  property,  and.  If  so,  to 
what  extent,  does  not  appear.  Under  the 
peculiar  circumstances  of  this  case,  we  think 
the  complainant  is  entitled  to  an  option 
whether  he  will  affirm  the  sale  to  the  defend- 
ant Marr,  and  treat  the  latter  as  a  trustee  for 
the  complainant  to  the  extent  that  he  profited 
by  the  purchase,  or  whether  he  will  Insist 
upon  setting  the  sale  aside.  If  he  accepts 
the  first  alternative,  then  upon  ascertaining 
the  difference  between  the  market  value  at 
the  time  of  the  sheriff's  sale,  which  was 
125,000,  and  the  amount  of  the  claims  held 
by  the  defendant  Marr  against  the  property 
with  Interest  to  the  time  of  sale,  the  defend- 
ant Marr  should  be  required  to  pay  to  the 
complainant  bis  share  of  the  difference,  that 
Js>  ^*/tst  or  t/^^,  with  Interest  thereon  from 
the  time  of  filing  the  bill  of  complaint  herein. 
If  complainant  accepts  the  second  alterna- 
tive, an  account  should  be  taken  of  the 
amount  due  at  the  time  of  the  sheriff's  sale 
to  the  defendant  Marr  upon  his  judgments, 
and  he  should  be  credited  likewise  with  the 
present  value  of  any  betterments  placed  by 
him  upon  the  property  since  his  purchase, 
and  charged  with  a  proper  rental  for  the 
property  since  the  sheriflTs  sales,  and  with  a 
proper  amount  for  depreciation  and  damage 
to  the  personal  property,  if  any,  during  his 
possession  thereof.  In  this  accounting  in- 
terest should  be  allowed  with  proper  rests. 
Upon  ascertaining  the  amount  now  due  to 
defendant  Marr  upon  such  accounting,  the 
property  should  be  subjected  to  judicial  sale, 
and  out  Of  the  proceeds  he 'should  be  first 
paid  the  amount  due  to  him,  and  ont  of  the 


residue  7/,^  should  be  paid  to  the  complain- 
ant,  and  the  remainder,  to  the  defendant 
Marr.  In  either  case,  the  complainant  is 
entitled  to  his  costs  in  the  Court  of  Chan- 
cery and  In  this  court,  to  be  paid  by  the  de- 
fendant Marr. 

Let  the  decree  under  review  be  reserved, 
and  the  record  remitted  to  the  Court  of  Chan- 
cery for  further  proceedings  in  accordance 
with  the  views  above  expressed. 


(T4  N.  J.  B.  S3S) 
SIX)SS-SHEFFIEL1>  BTBEL  &  lEON  CO. 
V.  JSTNA  LIFE  INS.  CO. 

(Oovrt  of  Chancery  of  New  Jersey.     June  2, 
1908.) 

1.  InsTTBAROE— AoKirr  or  Irsttbeb— Qbnkbai. 
Agent — Authobitt. 

An  insurance  company  designated  an  agent 
a  "general  agent,"  who  so  advertised,  by  means 
of  letter  heads  and  otherwise.  The  agent  nego- 
tiated for,  wrote,  and  delivered  a  policy.  In- 
sured did  not  know  that  the  agent  did  not  have 
the  irawer,  as  shown  by  his  apparent  authority 
as  general  agent,  to -make  contracts  and  fix  the 
terms  thereof.  A  telegram  and  letter  from  the 
company  to  the  agent,  and  exhibited  to  insured, 
confirmed  the  opinion  of  insured  that  the  a^ent 
had  full  authority.  Held,  that  insured  might 
treat  with  the  agent  on  the  theory  that  be  was 
a  general  agent  with  the  power  to  fix  the  terms 
of  contracts  of  insurance. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dlf. 
.  28,  Insurance,  {  117.] 

2.  Saio;. 

A  clause  in  a  policy  that  no  condition  or 
provision  therein  shall  t>e  waived  or  altered,  ex- 
cept by  written  indorsement  attached  thereto, 
and  signed  by  the  officers  of  insurer,  does  not 
prevent  a  general  agent  from  making  a  contract 
of  insarance  outside  of  the  matters  written  and 
printed  on  the  face  of  the  policy,  itself,  since 
the  claase  Is  directed  against  a  waiver  of  provi- 
sions, or  alterations,  of  a  contract  in  existence, 
and  which  has  become  a  binding  obligation  t>e- 
tween.the  parties. 

3.  ElVIDENCE— PA.BOI1     BVIDENCB— ADinSBlBII.- 

irr— Varying  Terms  of  Contract. 

Where  the  issue  raises  the  question  what 
really  were  tbeUerms  of  a  contract  which  has 
been  reduced  to  writing,  parol  evidence  is  ad- 
missible. 

4.  Refoeuatior  of  iNSTBTTUBina— Obouitds— 
.    Mutual  Mistake— Fraud. 

Contracts  may  be  reformed  by  eqnity  when, 
by  reason  of  mutual  mistake,  the  instrument 
fails  to  express  the  agreement  on  which  the 
minds  of  the  parties  met,  or  where  there  is  mis- 
take by  one  of  the  parties,  or  fraud,  or  other 
inequity,  on  the  part  of  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  S  80.] 

6.  Sake. 

A  contract  of  insurance  may,  in  a  proper 
case,  be  reformed,  and  made  to  accord  with  the 
real  agreement  entered  into  between  insured 
and  the  general  agent  of  insurer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  t  11;  vol. 
28.  Insurance,  g§  266-270.] 

6.  Same— "Mistake." 

Where  a  written  contract  of  insurance  was 
not  the  contract  made  by  insured  and  the  gener- 
al agent  of  insurer,  and  insured,  though  know- 
ing that  the  policy  as  written  did  not  accord 
with  the  agreement  as  made,  had  the  right  to 
rely  on  the  representations  made  by  the  general 
agent,  and  was  led  to  believe  that  the  misstate- 
ment in  the  policy  was  merely  formal,  and  could 
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not  be  taken  advantage  of  by  insarer,  equity  can 
leform  the  policy,  since  insured  either  acted 
under  an  erroneoug  conviction  in  accepting  the 
policy  containing  the  terms  not  agreed  on,  or  he 
was  imposed  on,  and  became  a  victim  of  mis- 

S laced  confidence;  the  word  "mistake"  being 
efined  to  be  either  the  doins  of  an  act  under  an 
erroneous  conviction,  which  act,  but  for  such 
conviction,  would  not  have  been  done,  or  some 
intentional  act  or  omission  or  error,  arising 
from  ignorance,  surprise,  imposition,  or  mis- 
placed confidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  IHg. 
vol.  42,  Reformation  of  Instruments,  {  80. 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  4589-4542 ;   vol.  8,  p.  TnZ] 

Snlt  by  the  Sloss-SbefiQeld  &  Iron  Company 
against  the  Xtaa.  Life  Insurance  Company,  to 
reform  policies  of  Insurance.  Heard  on  bill, 
answer,  replication,  and  proofs.  Decree  for 
complainant 

The  bill  of  complaint  In  this  case  Is  filed 
by  the  Sl08»-Sbeffield  Steel  &  Iron  Company, 
a  New  Jersey  corporation,  against  the  iBtna 
Life  Insurance  Company,  a  Connecticut  corpo- 
ration, engaged,  among  other  things,  In  Issu- 
ing policies,  of  the  class  known  as  "employ- 
er's liability  Insarance  policies,"  primarily  to 
reform  seven  policies  of  liability  Insurance, 
Issued  by  tbe  defendant  to  tbe  complainant, 
and  Incidentally  to  enjoin  the  Insurance  com- 
pany from  prosecuting  an  action  In  the  New 
Jersey  Supreme  Court  to  recover  an  excess  of 
premlTuns,  which  It  claims  has  accrued  on  the 
policies  during  the  years  1906  and  1906.  Tbe 
case  tarns  on  the  .authority  of  an  agent  of  the 
Insurance  company,  located  at  Birmingham, 
Ala.;  It  being  claimed  by  the  assured  that 
the  agency  was  of  a  general  and  unlimited 
character,  and  by  the  Insurance  company  that 
it  was  limited  to  soliciting  for  business,  and 
to  the  delivery  of  policies  and  the  collection 
of  the  premiums.  The  agency  which  the  in- 
sarance company  bad  established  was  confer- 
red upon  the  Alabama  Real  Estate  &  Insur- 
ance Company,  of  which,  in  1904,  one  A.  M. 
Hobson  was  president.  l?his  Alabama  corpo- 
ration at  that  time  was  advertising  Itself  as 
the  general  agent  of  tbe  insurance  company. 
Letter  heads  were  provided,  on  which  was 
printed  the  name  ot  tbe  Insurance  company, 
and  the  fact  that  tbe  Alabama  corporation 
was  its  general  agent  The  Alabama  corpo- 
ration likewise  occupied  offices  In  an  office 
building  In  the  city  of  Birmingham,  and  on 
the  entrance  dooi^s  thereto  were  printed  sim- 
ilar advertisements  of  the  general  agency  of 
tbls  corporation  for  the  Insurance  company. 
There  was  nothing  to  indicate  the  fact  that 
there  was  any  limitation  on  the  scope  of  the 
agency,  nor  was  there,  during  ail  tbe  nego- 
tiations hereinafter  mentioned,  any  special 
notice  given  to  the  assured  that  the  so-called 
general  agents  did  not  have  the  general  an- 
tbority  necessary  for  the  transaction  of  tbe 
business  which  the  insurance  company  had  In- 
trusted to  U.  On  May  18, 1904,  tbe  vice  pres- 
ident and  general  manager  of  the  assured  re- 
ceived a  letter  from  the  Alabama  corporation, 
which  reads  as  -follows:    "If  consistent,  we 


will  call  on  yon  in  the  morning  (I9th  Inst.)  in 
re  your  employer's  liability  Insurance.  We 
have '8  special  inducement  to  offer  for  the 
above  company,  and  hope  to  secure  this  busi- 
ness. Yours  truly,  Alabama  Real  Estate  & 
Insurance  Company,  by  A.  Maben  Hobson, 
President"  This  letter  was  written  on  a 
sheet  of  paper,  at  the  bead  of  which  was  a 
printed  advertisement  containing  the  names 
of  the  president,  secretary,  and  assistant  sec- 
retary of  the  insurance  company,  and  the 
words  "Accident  and  Liability  Department, 
.astna  Life  Insurance  Company,  of  Hartford, 
Conn.,"  and  the  further  words  "Alabama  Real 
Estate  and  Ins.  Co.,  General  Agents,  A.  Ma- 
ben Hobson,  President;  Geo.  A.  Smith;  Man- 
ager ;  M.  Porter  Walker,  Secretary  and  Treas- 
urer. 221-222  First  National  Bank  Build- 
ing." The  assured  by  its  vice  president  re- 
plied to  this  letter  on  June  18,  1904  (having 
in  the  meantime  had  a  conversation  with  Mr. 
Hobson),  In  which  reply  he  asked  the  Alaba- 
ma corporation  to  quote  the  best  rates  at 
which  it  could  cany  its  employer's  liability 
insurance  for  one  year  on  an  estimated  pay 
roll,  the  figures  concerning  which  were  given. 
Considerable  further  negotiation  ensued, 
which  was  carried  on  by  the  Alabama  cor^ 
poratlon,  from  the  Birmingham  office,  by  th» 
so-called  general  agents,  all  the  correspond- 
ence being  written  upon  paper,  with  printed 
letter  heads  of  the  character  herein  above 
mentioned.  There  was  nothing,  during  these 
days  of  bargaining,  disclosed  to  the  steel 
company  which  would  indicate  to  tbe  mind 
of  its  manager  that  tbe  Alabama  corporation 
did  not  have  the  power  to  conduct  the  nego- 
tiation, to  fix  tbe  terms  of  the  contract,  and 
to  close  the  transaction,  without  reference  to 
the  home  office.  It  Is  true  that  the  Alabama 
corporation  reported  Its  bargaining  to  the 
home  office  of  the  Insurance  company,  and 
was  Instructed  by  telegram,  as  early  as  June 
20,  1004,  to  decline  to  issue  policies  at  a  less 
rate  than  that  which  was  established  and  set 
ojit  in  the  manual  of  rates  Issued  from  the 
company's  office ;  but  It  does  not  appear  that 
this  notice  ever  came  to  tbe  attention  of  the 
steel  company,  and  I  do  not  think,  therefore, 
that  it  can  affect  tbe  situation  as  between 
the  steel  company  and  the  insurance  com- 
pany. The  policies  were.  Issued  on  June  24, 
1904,  on  printed  blanks,  on  and  at  the  foot  of 
which  were  printed  the  names  of  "Walter  C. 
Faxon,  Secretary,"  and  "M.  G.  Bulkley,  Presi- 
dent" Under  tbe  printed  signature  of  the 
president  appears  that  of  the  Alabama  cor- 
poration, its  name  being  Impressed  upon  the 
paper  with  a  rubber  stamp ;  tbe  only  writing 
being  the  name  of  "A.  Maben  Hobson,  Presi- 
dent," written  over  the  words  "General 
Agent"  These  policies  on  their  face  appear 
to  be  at  the  rate  of  $10,602.10  premium  for 
one  year,  on  an  estimated  pay  roll  of  $1,400,- 
000;  that  is  to  say,  the  premium  was  fixed 
at  $10,502.10,  as  the  sum  which  tbe  assured 
would  have  been  obliged  to  pay  under  the 
terms  of  the  polidea  for  the  one  year's  pro- 
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tection.  Tbe  Bnm  which  actually  was  paid, 
however,  was  $8,506.88;  this  sum  having 
been  fixed  by  the  agreement  between  the 
assured  and  the  so-called  general  agents  of 
the  insurance  company.  So  far  aa  appears, 
the  insurance  company  permitted  Its  agents 
to  carry  through  this  transaction  without  no- 
tice of  the  agents'  incapacity,  and  nnder  such 
circumstances,  and  with  such  general  appear- 
ances, as  to  satisfy  tbe  steel  company  that 
the  agents  had  the  most  ample  power  to  do 
what  they  were  doing.  Mr.  McQueen,  the 
vice  president  of  the  steel  company,  testifies 
that  at  the  time  tbe  transaction  was  closed, 
on  June  24tb,  Mr.  Hobson,  the  president  of 
the  Alabama  corporation,  stated  most  posi- 
tively that  the  amount  which  the  assured 
would  be  obliged  to  pay  on  the  estimated 
pay  roll  before  them  was  $8,506.88,  and  that 
the  reason  why  a  different  amount  was  writ- 
t&Oi  In  the  policies  was  that  the  policy  rates 
were  what  are  called  "manual  rates,"  that 
had  been  fixed  by  an  agreement  between  the 
companies  issuing  liability  policies,  and  re- 
lated to  business  to  be  written  in  dlfCerent 
districts,  or  in  different  lines  of  business,  and 
that  competition  was  keen,  and  that  this  was 
a  desirable  risk,  and  that  the  Alabama  cor- 
poration was  authorized  to  take  It.  There  Is 
one  other  circumstance  attending  the  delivery 
of  the  policies,  which  throws  light  upon  the 
manner  in  which  the  steel  company  dealt 
with  the  so-called  general  agents.  When  Mr. 
Hobson  tendered  the  policies,  there  was  at- 
tached thereto  a  rider,  giving  the  assured  the 
privii^e  of  renewing  the  policies  for  three 
years  at  the  same  rate.  The  president  of  tbe 
assured,  who  was  present  at  the  time  of  the 
delivery,  stated  that  he  did  not  care  to  have 
the  matter  complicated,  and  that  he  would 
not  receive  the  policies  with  the  riders, 
whereupon  these  riders  were  then  and  there 
detached,  and  delivered  back  to  the  president 
of  the  general  agent  Just  before  these  poli- 
cies expired.  In  1905,  the  general  agency  of 
the  Alabama  corporation  seems  to  have  be^ 
revoked,  and  the  firm  of  Walker  &  Egleston 
to  have  been  appointed  instead.  Mr.  Walker 
of  that  firm  had  been  secretary  of  the  Ala- 
bama Real  Estate  &  Insurance  Company,  tbe 
predecessors  of  the  firm  of  Walker  &  Egles- 
ton. On  June  12,  1905,  J.  S.  Rowe,  assistant 
secretary  of  the  insurance  company,  under 
whose  general  superintendence  the  employ- 
ers' liability  insurance  business  was  carried 
on,  sent  a  telegram  to  Walker  &  Egleston,  in 
these  words:  "Endeavor  renew  Sloss  last 
year's  rates  on  three-year  contract  Waive 
application  new  coal  mine  rates  this  risk." 
And  at  the  same  time  he  wrote  a  letter  to 
Walker  &  Egleston,  addressing  them  as  gen- 
eral agents.  Tbe  letter  Is  Important,  and  is 
here  copied  at  length :  "JEtna  Life  Insurance 
Co.,  Hartford,  Conn.,  June  12,  1905.  Walker 
&  Egleston,  O./A.  Re  Renewal  Sloss-Sheffield 
S.  &  I.  Co. — Oentlemoi :  Referring  to  above 
risk,  which  is  now  up  for  renewal,  we  to-day 
wired  yon  as  follows  which  is  hereby  con- 


firmed: 'Endeavor  renew  Sloss  last  year's 
rates  on  three-year  contract  Waive  applica- 
tion new  coal  mine  rates  this  risk.*  Ton  will 
observe  that  we  have  suggested  that  you  en- 
deavor to  obtain  renewal  of  this  risk  on  a 
three-yeSr  basl?,  in  prder  that  same  may  be 
removed  from  annual  competition.  Tours 
truly,  [Sgd.]    J.  S.  Rowe,  Sec'ty." 

About  June  15th  Mr.  Walker,  one  of  the 
general  agents,  called  upon  the  vice  presi- 
dent of  the  steel  company,  and  exhibited  to 
him  the  telegram  from  Mr.  Rowe  of  June 
12th,  and  at  the  same  time,  or  at  another 
time,  the  witness  did  not  distinctly  remem- 
ber, Mr.  Walker  showed  him  the  letter  from 
Mr.  Rowe  of  the  same  date,  and  in  the  con- 
versation which  followed  Mr.  Walker  told 
Mr.  McQueen  that  he  could  renew  the  insur- 
ance for  three  years,  at  the  same  rate  at 
which  it  had  been  written  for  the  previous 
year,  and  that  he  would  give  the  steel  com- 
pany the  privilege  of  canceling  the  policies  at 
the  end  of  the  first  year,  upon  payment  of 
2%  per  cent  more,  making  $8,725,  or,  in  oth- 
er words,  that  he  would  write  the  policies 
for  $8,725  for  one  year  on  the  estimated  pay 
roll,  and  would  deduct  therefrom  2%  per 
cent,  bringing  the  premium  down  to  $8,500.- 
88,  provided  the  policies  should  run  for  three 
years.  This  offer  was  put  in  writing,  signed 
by  Mr.  Walker  as  general  agent  and  sent  to 
Mr.  McQueen,  the  vice  president  of  the  steel 
company.    The  letter  is  as  follows : 

"Birmingham,  Ala.,  June  20,  1905. 

"Mr.  J.  W.  McQueen,  Vice  Prest  Sloss- 
Sheffleld  Steel  &  Iron  Company,  City — Dear 
Sir :  We  are  in  receipt  of  your  favor  of  June 
15th,  also  your  supplementary  letter  of  June 
19th,  in  reference  to  your  company's  em- 
ployer's liability  insurance  for  one  year,  and 
In  reply  thereto  we  beg  to  quote  you  a  net 
price  of  $8,725,  on  a  pay  roll  of  $1,400,000.00, 
divided  as  follows: 

Furnaces  $   330.000  00 

Machine  Shops 25.000  00 

Coal  Mines  (including  convicts). .  600.000  00 

Coke  Ovens 175.000  00 

Quarry    20,000  00 

Red  Ore  Mines  (slope) 150.000  00 

Brown  Ore  Mines  (surface) 100,000  00 

$1,400,000  00 

"If  your  company  will  enter  into  an  agree- 
ment to  carry  this  insurance  with  the  iGtna 
Life  Insurance  (company  for  three  years,  we 
will  allow  you  a  discount  of  2%  per  cent  from 
the  price  of  one  year,  or  $8,506.88,  practically 
the  same  figures  at  which  the  business  was 
written  last  year,  subject  to  cancellation  at 
your  election  after  the  first  year,  by  paying 
the  difference  between  the  price  for  one  year 
and  the  price  for  three  years.  We  have 
every  reason  to  believe  that  our  present  ad- 
justing  arrangement  for  attorneys,  which  has 
proven  so  satisfactory,  will  continue,  and  as- 
sure you  that  should  we  rewrite  your  poli- 
cies, no  effort  will  be  spared  to  take  the  same 
good  care  of  yon  In  tbe  future  as  we  have 
In  the  past    Tours  very  truly,  M.  Porter 
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Walker,  General  Agent  ^tna  Life  Insurance 
Company  of  Hartford,  Conn." 

The  terms  offered  by  this  letter  were  ac- 
cepted by  the  assured,  and  later  on  the  poli- 
cies were  delivered.  The  aggregate  amount 
of  the  premiums  provided  for  In  the  1905  poli- 
cies was  $10,502.10,  the  same  as  the  year  be- 
fore. Nevertheless  the  general  agents  ren- 
dered a  bill  to  thte  assured  for  $8,506.88, 
which  was  also  the  same  as  the  year  before, 
and  this  was  paid  hy  the  assured  to  the  gen- 
eral agents  on  August  17,  1906,  by  a  check 
which,  with  the  receipt  for  the  same,  were 
produced.  It  appears  now  that  the  negotia- 
tions between  the  general  agent  and  the  as- 
sured were  never  truly  reported  by  the  gen- 
eral agent  to  its  principal,  the  Insurance  com- 
pany at  Hartford ;  that  the  insurance  com- 
pany was  not  informed  of  the  fact  that  the 
premlnms  received  were  at  a  rate  less  than 
the  manual  rates,  and  that  whatever  reduc- 
tion in  the  premiums  there  were  came  out  of 
the  agent's  commissions,  and  not  out  of  the 
portion  of  the  premium  which  was  payable 
to  the  company,  and  that  the  general  agent 
disregarded  the  positive  directions  of  the 
insurance  company  touching  this  particular 
risk.  The  steel  company  canceled  these  1905 
policies  at  the  end  of  the  year,  and  the  in- 
surance company  then  brought  a  suit  in  the 
Supreme  Court  for  the  premium  which  would 
be  due  under  the  policies  as  they  were  writ- 
ten; 1.  e.,  at  the  high  rate,  but  calculated  at 
the  short  rates  mentioned  In  the  policies. 

Frederick  J.  Faulks,  for  complainant' 
James  Buchanan  and  M.  Q.  Buchanan,  for 
defendant. 

HOWELL,  V.  0.  (after  stating  the  facts  as 
above).  From  the  circumstances  above  de- 
tailed I  do  not  hesitate  to  declare  that  the 
Insurance  company  held  out  the  x>ersons 
whom  it  designated  as  Its  general  agents  as 
agents,  quallBed  not  only  to  solicit  business, 
but  also  to  make  contracts  which  would  be 
binding  on  it  The  1904  policies  were  nego- 
tiated for,  written,  and  delivered  by  these 
general  agents,  who  had  apparent  authority; 
and  secret  instructions  from  the  principal, 
not  communicated  to  the  other  party,  are  en- 
tirely overridden  by  the  apparent  authority 
dedudble  from  the  circumstances.  Again, 
these  agents  were  not  denominated  special 
agents;  the  appellation  given  to  them  was 
of  much  broader  significance.  Any  one  deal- 
ing with  them,  knowing  that  they  were  gen- 
eral agents  and,  seeing  the  manner  In  which 
they  transacted  the  business,  would  be  nat- 
nrally  led  to  the  belief  that  they  had  full  au- 
thority to  transact  each  and  every  part  of 
the  business  In  hand.  This  view  is  confirmed 
by  the  exhibition  to  the  insured  of  the  letter 
and  telegram  of  June  12,  1905,  which  had  a 
tendency  to  confirm  the  opinion,  that  the  as- 
sured had  previously  derived  from  their  man- 
ner of  dealing,  that  they  had  full  and  ample 
authority  to  make  original  contracts.  The 
case  Is  within  the  rule  laid  down  by  Mr.  Jus- 


tice Van  Syckel  in  the  Court  of  Elrrors  and 
Appeals,  in  the  case  of  MillviUe  Mutual  Com- 
pany T.  B.  &  L.  Association,  43  N.  J.  Law, 
653.  He  quotes  from  Story  on  Agency  (sec- 
tion 1):  "On  the  other  hand  (although  this 
is  not  the  ordinary  commercial  sense),  a 
person  Is  sometimes  said  to  be  a  special 
agent,  whose  authority,  although  it  extends 
to  do  acts  generally  in  a  particular  business 
or  employment,  is  yet  qualified  and  restrain- 
ed by  limitations,  conditions,  and  Instruc- 
tions of  a  special  nature.  In  such  a  case  the 
agent  is  deemed,  as  to  persons  dealing  with 
him  in  Ignorance  of  such  special  limitations, 
to  be  a  general  agent;  although,  as  between 
himself  and  his  principal,  he  may  be  deemed 
a  special  agent  In  short,  the  true  distinc- 
tion (as  generally  recognized)  between  a  gen- 
eral and  special  agent)  Is  this:  'A  general 
agency  does  not  Import  aA  unqualified  author- 
ity, but  that  which  is  derived  from  a  multi- 
tude of  Instances,  or  in  the  general  course  of 
an  employment  or  business,  whereas  a  special 
agency  Is  .confined  to  an  individual  transac- 
tion.' Such  general  authority  enables  the 
agent  to  bind  the  principal,  without  orders, 
in  dealing  with  those  who,  acting  in  good 
faith,  have  no  notice  of  the  want  of  lawful 
power  In  the  agent  One  who  Intrusts  au- 
thority to  another  is  bound  by  all  that  is  done 
by  the  agent  within  the  scope -of  his  apparent 
power,  and  cannot  screen  himself  from  the 
consequences  thereof,  upon  the  ground  that 
no  authority  was  given  to  do  the  particular 
act"  A  case  similar  to  the  one  in  hand  Is 
Smith  &  Wallace  T.  Prussian  National  In- 
surance Company,  68  N.  J.  Law,  674,  54  Atl. 
458,  where  the  question  was  as  to  the  author- 
ity of  an  agent  to  make  an  original  contract 
of  insurance.  The  insured  applied  to  one 
Yanderveer,  an  agent,  for  Insurance  on  Its 
warehouse.  The  agent,  who  appears  to  have 
been,  as  between  him  and  his  employer,  a 
special  agent,  wrote  what  is  known  In  insur- 
ance circles  as  a  "binder,"  and  delivered  it 
to  the  Insured.  A  question  arose  about  the 
rate  to  be  charged  for  the  insurance,  and  this 
question  was  left  in  abeyance  for  a  short 
timcf  during  which  the  building  burned.  The 
question  was  whether  the  agent  had  made  a 
contract  of  Insurance  or  not  Mr.  Justice 
Garretson  says:  "It  Is  admitted  that  Yan- 
derveer was  the  agent  of  the  company,  ap- 
pointed by  a  regular  commission  and  author- 
'Ity  from  them,  signed  by  the  manager.  As 
such  agent,  he  had  signed  the  binding  slip  in 
question,  and  did  so  within  the  limits  of  his 
authority  as  an  agent  to  countersign  and  is- 
sue policies.  His  authority  to  enter  into  the 
contract  in  question  for  the  insurance  com- 
pany will  be  inferred  from  his  general  agen- 
cy." Gullck  V.  Grover,  31  N.  J.  Law,  182; 
Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N. 
T.)  645;  Brown  v.  Franklin  Ins.  Co..  165 
Mass.  565,  43  N.  E.  512,  52  Am.  St.  Rep.  534. 
The  Alabama  cases  are  to  the  same  effect. 
Piedmont  Ins.  Co.  t.  Toung,  68  Ala.  476,  29 
Am.  Rep.  770;   Robinson  t.  .Sltna  Ins.  Co. 
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128  Ala.  477,  30  South.  665;  Triple  Unk  In- 
demnity Ass'n  ▼.  Williams,  121  Ala.  138,  26 
South.  19,  77  Am.  St  Rep.  34;  Birmingham 
Mineral  R.  Co.  t.  Tennessee  C.  &  I.  Co.,  127 
Ala.  137,  28  South.  679. 

It  Is  argued,  on  behalf  of  the  Insurance 
company,  that  clause  N  in  the  policy  prevents 
the  making  of  any  contract,  by  the  general 
agent,  beyond  and  outside  of  the  matters 
which  are  written  and  printed  on  the  face  of 
the  policy  Itself.  The  clause  in  question 
reads  as  follows:  "No  condition  or  provision 
of  this  policy  shall  be  waived  or  altered  ex- 
cept by  written  indorsement  attached  hereto 
and  signed  by  the  president  and  vice  presi- 
dent, secretary  or  assistant  secretary  of  tiiie 
company,  nor  shall  notice  to  any  agent,  nor 
shall  knowledge  possessed  by  an  agent  or  by 
any  other  person  be  held  to  effect  a  waiver 
or  change  in  any  part  of  this  contract."  In 
further  support  of  this  contention,  cites  the 
time-honored  rule  that  parol  evidence  shall 
not  be  admitted  to  vary  or  contradict  the 
written  instrument,  with  a  long  line  of  cases 
from  our  own  courts  and  elsewhere  as  au- 
thority tor  the  proposition  that  an  agent, 
without  express  authority,  may  not  waive  or 
alter  the  provisions  pf  the  contract.  I  think 
that  the  clause  itself  and  the  cases  referred 
to  are  not  applicable  to  the  conditions  of  the 
case  In  hand.  •  Clause  N  is  directed  against 
the  waiver  of  provisions  or  the  alterations 
of  a  contract  which  is  in  existence,  and 
which  has  become  a  binding  obligation  be- 
tween the  parties. '  If  this  action  were  to  re- 
cover on  the  established  or  admitted  contract, 
the  clause  and  the  rule  of  evidence,  and  the 
cases  cited  by  the  defendant,  would  be  per- 
tinent and  applicable  as  to  matters  which 
arose  after  the  delivery  of  the  pallcies,  but 
such  is  not  .the  case  here.  Here  the  inquiry 
is  not  as  to  what  the  contract  means,  or  how 
it  should  be  interpreted,  or  what  remedy 
should  be  had  on  it,  or  how  broad  and  deep 
its  provisions  are,  but  the  question  is  far 
more  fundamental.  It  is,  what  is  the  con- 
tract? The  bill  alleged  that  the  parties 
agreed  upon  the  terms  of  a  contract,  and 
that  these  terms  were  not  inserted  iji  the 
document  that  was  delivered.  This  is  denied 
by  the  answer,  and  this  Is  made  an  Issue  as 
to  what  the  contract  is.  Parol  evidence  Is 
admissible  on  this  class  of  Issues,  for  the 
plain  reason  that  in  most  cases  no  other  evi- 
dence exists.  To  deprive  the  court  of  the 
benefit  of  the  parol  evidence  on  an  issue  as 
to  what  the  contract  is  would  be  to  destroy 
its  jurisdiction  to  reform  contracts  and  to 
avoid  them  for  fraud  or  mistake.  Vice  Chan- 
cellor Pitney  says.  In  O'Brien  v.  Paterson 
Brewing  &  Malting  Company,  69  N.  J.  Eq. 
117,  61  Atl.  437,  concerning  the  rule  against 
admitting  parol  evidence:  "Without  stopping, 
at  this  moment,  to  enumerate  and  classify 
the  numerous  exceptions  to  that  rule,  es- 
pecially In  a  court  of  equity,  it  is  sufficient  to 
say  that  the  evidence  here  relied  upon  does 
not  tend  to  vary  the  terms  of  the  contract 


There  is  no  contention  that  the  complainant 
did  not  understand  that  he  was  signing  an 
absolute  promissory  note  in  favor  of  the  de- 
fendant, payable  one  day  after  date,  and  ne- 
gotiable in  its  terms.  What  he  does  contend 
is  that  it  never  had  any  binding  effect  upon 
him  in  equity.  To  show  this  by  parol  is  no 
more  a  breach  of  the  rule  invoked  than  it  is 
to  prove  that  an  absolute  deed  is  given  as  a 
mortgage,  or  that  a  promissory  note  Is  given 
by  the  maker  to  the  payee  without  consider- 
ation, and  as  an  accommodation  to  the  lat- 
ter." In  other  wwds,  the  rule  does  not  ap- 
ply when  the  inquiry  before  the  court  Is, 
what  are  the  forms  of  the  contract,  what  did 
both  parties  agree  to,  what  were  their  re- 
spective rights,  duties,  and  liabilities  to  be 
when  the  agreement  was  formally  committed 
to  writing?  Continental  Ins.  Co.  v.  Buck- 
man,  127  111.  364,  20  N.  E.  77,  11  Am.  St 
Kep.  121;  State  Ins.  Co.  v.  Hale,  1  Neb. 
(TJnof.)  191,  95  N.  W.  473;  Mut  Ben.  Life 
Ins.  Co.  V.  Roblson,  58  Fed.  723,  7  C.  C.  A. 
444,  22  L.  R.  A.  325  (Caldwell,  J.);  Wood  v. 
Am.  Fire  Ins.  Co.,  149  N.  Y.  382,  44  N.  E. 
80,  52  Am.  St  Rep.  733. 

The  next  question  that  arises  is  whether 
this  contract  of  insurance  can  now  be  reform- 
ed, and  made  to  accord  with  the  real  agree- 
ment entered  into  between  the  vice  president 
of  the  Insured  and  the  general  agent  of  tlie 
Insurance  company.  This  inquiry  must  be 
answered  in)  the  affirmative.  Contracts  in- 
ter iMirtles  may  be  reformed  by  this  court 
whenever,  by  reason  of  a  mutual  mistake,  the 
written  Instrument  falls  to  express  the  agree- 
ment on  which  the  minds  of  the  parties  met, 
or  where  there  is  a  mistake  by  one  of  the 
parties,  and  fraud  or  other  inequity  attempt- 
ed on  the  part  of  the  other.  Pomeroy  says: 
"Reformation  is  appropriate  when  an  agree- 
ment has  been  made  or  a  transaction  has 
been  entered  into  or  determined  upon  as  in- 
tended by  all  the  parties  interested;  but  if, 
in  reducing  such  agreement  or  transaction  to 
writing,  either  through  the  mistake  common 
to  both  parties,  or  through  the  mistake  of 
the  plaintiff,  accompanied  by  the  fraudulent 
knowledge  and  procurement  of  the  defend- 
ant, the  written  instrument  fails  to  express 
the  real  a^eement  or  transaction,  in  such 
case  the  Instrument  may  be  corrected,  ao 
that  it  shall  truly  represent  the  agreement 
or  transaction  actually  made  or  determined 
upon  according  to  the  real  purpose  and  in- 
tention of  the  parties."  Pomeroy,  §  870.  In 
Bryce  v.  Lorlllard  Fire  Insurance  Company, 
55  N.  Y.  240,  14  Am.  Rep.  249,  Folger,  J.. 
says:  "The  mistake  which  will  warrant  a 
court  of  equity  to  reform  a  contract  in  writ- 
ing must  be  one  made  by  both  parties  to  the 
agreement,  so  that  the  Intentions  of  neither 
are  expressed  in  It,  or  It  must  be  the  mis- 
take of  one  party,  by  which  his  Intentions 
have  failed  of  correct  expression,  and  there 
must  be  fraud  In  the  other  party  in  taking 
advantage  of  that  mistake,  and  obtaining  a 
contract  with  the  knowledge  that  the  one 
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dealing  with  him-  Is  in  error  In  regard  to 
TThat  are  Its  terms."  Beach,  EXinlty  Juris- 
prudence, section  544  and  following.  In 
Uoyd  T.  Hnllck,  09  N.  J.  Eq.  781,  63  Atl.  616, 
115  Am.  St  Bep.  624,  the  same  rule  was  sup- 
plied, in  the  opinion  of  Gummere,  C.  J.,  but 
to  a  quite  different  state  of  facts.  Here  the 
written  contract  is  not  the  one  that  the  par- 
ties made.  It  Is  true  that  the  insured  knew 
that  the  policies  as  actually  written  did  not 
accord  with  the  agreeinent  as  actually  made, 
because  this  fact  was  stated  at  the  time  the 
policies  were  delivered,  but  the  same  course 
had  been  taken  the  year  before,  and  the  com- 
plainant bad  a  right  to  rely  upon  the  rep- 
resentations made  by  the  general  agent,  and 
was  led  to  believe  that  the  misstatement  of 
the  premium  rate,  was  a  merely  formal  mat- 
ter, and,  as  such,  the  statement  cannot  now 
be  taken  advantage  of  by  the  insurance  com- 
pany. Van  Fleet,  V.  C,  in  Cummins  v.  Bul- 
gin.  37  N.  J.  Eq.  477,  defined  mistake  to  be: 
"The  doing  of  an  .act  under  an  erroneous 
conviction,  which  act,  but  for  such  convic- 
tion, would  not  have  been  done."  Story  de- 
fines it  as:  "Some  unintentional  act  or  omis- 
sion or  error  arising  from  Ignorance,  sur- 
prise, imposition,  or  misplaced  confidence." 
Story's  Eq.  Jur.  {  110. 

It  must  be  conceded,  I  think,  that  the  in- 
sured acted  under  an  erroneous  conviction  In 
accepting  the  policies  containing  terms  which 
had  not  been  agreed  upon.  The  more  in- 
vidious view  would  be  that  it  was  Imposed 
upon,  or  became  a  victim  of  misplaced  con- 
fidence. Under  either  view  it  is  entitled  to  a 
decree.  There  is  a  common-law  action  pend- 
ing to  recover  $5,400,  which  is  claimed  as  the 
excess  of  premium  earned  over  the  premium 
paid.  The  insured  admit  an  indebtedness  of 
$3,300.  In  order  to  save  further  litigation, 
the  decree  may  provide  for  an  adjustment 
of  the  difTerence,  the  amount  of  which  I  sup- 
pose counsel  can  readily  agree  upon. 


(n  N.  H.  m 
LYDSTON  T.  ROCKINGHAM   COUNTY 
lilGHT  &  POWER  CO. 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.   June  27,  1908.) 
L  Highways  —  Reasonable    Usb— Question 
or  Fact. 

Travelers  on  highways  have  the  ri^bt  to  do 
all  act's  reasonably  Incident  to  a  "viatic  use  of 
the  way,"  and,  as  to  incidental  diversions  of 
penoDS  of  mature  years,  the  rule  is  that  the 
point  at  which  such  diversions  pass  the  bounds 
of  legitimate  recreation  as  a  proper  use .  of  a 
highway  is  to  be  found  by  solving  the  question 
of  reasonable  use  as  a  question  of  fact. 

[Ed.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
'woL  25,  Highways,  {§  459,  478.] 

2.  MuNICrPAI,    COBPOBATION  —  Stbeetb  —  U8B 
BT  TRAVELEB. 

The  act  of  a  pedestrian  on  a  city  street  in 
placing  his  band  on  an  electric  light  pole  in 
the  itreet  is  not  as  a  matter  of  law  an  unreason- 
able nse  of  the  street. 

3.  Same. 

Whether  the  act  of  a  pedestrian  on  a  city 
•treet  in  putting  his  hand  on  an  electric  light 
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pole  in  the  street,  and  thereby  receiving  an 
electric  shock  killing  him,  was  a  reasonable  use 
of  the  street  and  such  an  act  as  a  traveler  might 
lawfully  commit  aottiorizing  a  recovery,  br 
whether  the  act  was  not  a  reasonable  use  of  ttie 
street  defeating  a  recovery,  held,  under  the  faet^ 
for  the  Jury. 
4.  Witnesses— Impeachment. 

The  testimony  of  a  witness  who  bad  mads 
a  statement  that  her  only  knowledge  on  a  sub- 
ject was  her  own  conclusion  from  facts  given  is, 
on  the  explanation  being  found  to  be  false,  legit- 
imate only  to  contradict  the  version  she  gave 
while  testifying  as  a  witness. 
6.  ELECTBicmr— Elbctbio  Light  Comparies— 
NEaLioENOB— Question  pob  Jdby. 

Where,  in  an  action  against  an  electric  light 
company  for  the  death  of  a  person  coming  in 
contact  with  an  electrically  charged  running 
cable,  an  expert  in  electrical  engineering  testi- 
fied that  running  cables  were  likely  to  become 
charged  by  the  crossing  of  wires  or  by  excessive 
moisture,  that  the  particular  cable  had  no  cir- 
cuit breaker  and  was  in  a  dangerous  condition, 
and  that  he  had  called  the  attention  of  the  com- 
pany's superintendent  to  it,  the  question  whether 
the  com_pany  was  negligent  was  for  the  jury, 
though  Its  employes  all  testified  that  they  had 
never  known  of  a  running  cable  becoming  charg- 
ed, and  that  they  had  no  reason  to  anticipate 
such  an  occurrence. 

6.  Tbiax— View  bt  Jury. 

A  view  by  the  jury  may  be  allowed  in  the 
discretion  of  the  court  in  order  to  give  them  a 
degree  of  familiarity  with  the  locality  which  will 
render  the  evidence  more  intelligible,  though  it 
may  be  generally  regarded  of  doubtful  utility  to 
allow  a  view  where  the  condition  of  things  has 
been  changed. 

[Ed.  Note. — For  oa-^ps  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  77,  78.] 

7.  Same— iNSTBUciioHs. 

Where  the  cure  of  an  alleged  defect  causing 
an  Injury  is  bronght  to  the  attention  of  a  jury 
viewing  the  place  pursuant  to  the  order  of  the 
court,  the  court  must  direct  the  jury  to  disre- 
gard the  fact  that  the  defect  bad  been  remedied. 

8.  Appeal  ano  Ebroh— Discbetion  of  Tbial 
CouBT— View  by  Jury. 

Pub.  St.  1001,  c.  227,  i  19,  authorising  the 
court  in  its  discretion  to  direct  a  .view  of  the 
premises  by  the  jury,  etc.,  places  the  determina- 
tion of  the  question  of  a  view  in  the  discretion 
of  the  trial  court,  and  it  is  not  the  practice  to 
attempt  to  revise  the  exercise  thereof. 

[Eki.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  {  3845.] 

9.  Municipal   Cobpobatioms— Streets  —  Usb 
BY  Tbavelers— Injuries— Instbuctions. 

Since  whether  there  could  be  a  recovery  for 
the  death  of  a  pedestrian  killed  by  an  electric 
shock  caused  by  bis  touching  an  electrically 
charged  wire  in  the  highway  depends  on  the  ap- 

Elication  of  the  doctrine  of  reasonable  use  of  the 
igbwBV,  instructions  that  decedent  had  no  right 
to  touch  the  wire,  unless  it  interfered  with  bis 
passage  along  the  highway,  and  that,  if  decedent 
voluntarily  touched  the  same,  there  could  be  no 
recovery,  were  properly  refused  as  amounting 
to  a  ruling  as  a  matter  of  law  on  a  question  of 
fact,  and  .  as  improperly  limiting  a  traveler's 
right  to  the  use  of  the  way. 

Transferred  from  Superior  Court. 

Action  by  Fred  W.  Lydston,  administrator, 
against  the  Rocklngbam  County  Light  & 
Power  Company.  There  was  a  verdict  for 
plaintiff,  and  the  cause  was  transferred  on 
exceptions  to  the  refusal  to  direct  a  verdict 
for  defendant    Ebcceptions  overruled. 

Case  for  negligently  causing  the  death  of 
the  plaintiff's  intestate  by  a  current  of  eleo 


Digitized  by 


Google 


386 


70  ATLANTIS  EBPOETER 


(N.H. 


triclty  from  the  defendant's  electric  light 
•wires.  Trial  by  Jury  and  Terdlct  for  the 
plaintiff.  Transferred  from  the  October 
term,  1907,  of  the  superior  court  by  Wallace, 
C.  J.,  on  the  defendant's  exception  to  the  de- 
nial of  a  motion  for  the  direction  of  a  ver- 
dict In  Its  favor.  The  plaintiff's  evidence 
tended  to  shovr  that  on  the  evening  of  July 
3,  1906,  and  prior  to  the  accident,  there  was 
trouble  with  the  defendant's  electric  light 
lines  In  Portsmouth,  caused  by  a  leakage  of 
electricity.  The  defendant  was  notified,  but 
took  no  steps  to  shut  off  the  current  On 
the  pole  at' the  Intersection  of  Middle  street 
and  a  cross-walk  there  was  a  running  cable  . 
and  weight  coming  to  within  three  feet  of 
the  ground.  The  light  there  was  then  poor. 
The  decedent's  attention  was  called  to  that 
fact,  and  he  knew  that  policemen  sometimes 
kicked  the  pole  to  start  up  the  light.  He 
started  to  walk  past  the  pole,  and  when  near 
It  put  his  hand  to  the  pole  and  Instantly  re- 
ceived a  shock  which  caused  bis  death. 
There  was  no  insulator  on  the  running  cable 
at  the  time  of  the  accident,  but  one  had  been 
put  on  before  the  trial.  A  view  was  had, 
subject  to  the  defendant's  exception.  The  Ju- 
ry were  Instructed  that  changes  at  the  pole 
Were  irrelevant  and  should  not  be  regarded 
by  them. 

Page  &  Bartlett  and  Ernest  1/  Gnptlll,  for 
plaintiff.    Klvel  &  Hughes,  for  defendant. 

PEASLEX:,  J.  Travelers  upon  public  high- 
ways have  the  right  to  do  all  acts  reasonably 
Incident  to  "a  viatic  use  of  the  way."  "There 
may  be  a  difficulty  In  maintaining  as  law  the 
proposition  that  a  sidewalk,  so  situated  as  to 
be  naturally  and  Inevitably  used  for  the  hy- 
gienic purpose  of  a  reasonable  frolic  of  chil- 
dren on  their  way  home  from  school,  cannot 
be  so  used  without  being  transformed  from 
a  way  Into  a  playground,  or  that  by  the  gam- 
bols of  young  animals  on  their  way  to  pasture 
theh'  use  of  the  road  as  a  way  Is  abandon- 
ed." Barney  v.  Manchester,  58  N.  H.  430,  434, 
437,  40  Am.  Rep.  592.  As  to  such  acts,  and 
as  to  the  Incidental  diversions  of  persons  of 
mature  years,  the  rule  is  "that  the  point  at 
which  such  diversions  pass  the  bounds  of 
legitimate  recreation  as  a  proper  use  of  a 
highway  is  to  be  found  by  solving  the  ques- 
tion of  reasonable  use  as  a  question  of  fact." 
Applying  this  principle  to  the  present  case, 
it  cannot  be  held  as  matter  of  law  that  the 
act  of  a  foot  passenger  In  placing  his  hand 
upon  a  pole  erected  In  the  street  is  an  un- 
reasonable use  of  the  way.  The  soundness 
of  this  proposition  does  not  seem  to  be  se- 
riously contested.  The  claim  of  the  defense 
is  that  the  evidence  is  conclusive  that  the  de- 
cedent willfully  Intermeddled  with  its  prop- 
erty and  so  met  his  death.  The  issue  is  as 
to  the  probative  value  of  the  evidence  in  the 
case. 

The  only  witness  to  the  accident  was  the 
wife  of  the  decedent.  She  testified  that  she 
told  her  husband  the  light  was  not  burning 


properly,  end  that  he  had  once  told  her  that 
policemen  started  the  light  up  by  kicking  the 
pole.  As  he  was  walking  past  the  pole,  be 
put  his  hand  upon  It  and  instantly  fell.  It 
was  a  rainy  night.  The  decedent  was  a 
heavy  man,  58  years  of  age,  and  habitually 
careful  about  electrical  appliances  and  about 
walking  in  slippery  places.  Upon  this  evi- 
dence alone  the  question  whether  the  dece- 
dent put  up  his  hand  as  a  traveler  lawfully 
might,  or  whether  he  shook  the  cable  to 
make  the  light  bum,  might  well  be  left  to 
the  Jury.  There  was,  however,  further  evi- 
dence. It  might  have  been  found  that  the 
deceased  was  intending  to  cross  the  street  at 
this  point,  and  in  that  event  he  would  not 
be  unlikely  to  put  his  hand  on  the  pole  as  he 
was  about  to  make'  the  turn.  His  hand  was 
burned  in  but  one  place — across  the  palm. 
Had  he  grasped  the  wire,  it  would  be  nkely 
that  there  would  have  been  other  burns. 
"The  case  Is  not  one  of  a  choice  between  two ' 
or  more  probable  causes  conceded  to  exist, 
but  Involves  merely  the  power  of  the  Jury 
to  determine  as  matter  of  fact  the  nonexist- 
ence of  the  causes"  alleged  by  the  defendant. 
Boucher  v.  Larochelle,  74  N.  H.  433,  68  Atl. 
870.  There  was  also  evidence  that  the  wit- 
ness had  said  that  her  husband  took  hold  of 
the  cable  to  make  the  light  burn.  She  testi- 
fied that  her  only  knowledge  on  that  sub- 
ject was  her  own  conclusion  from  the  facts 
above  recited,  but,  if  her  explanation  of  this 
statement  was  found  to  be  false,  the  state- 
ment Itself  did  not  become  positive  evidence 
of  the  facts  she  stated.  Its  only  legitimate 
use  was  to  contradict  the  different  version 
she  gave  on  the  witness  stand.  Tabor  v. 
Judd,  C2  N.  H.  288;  139  Briefs  and  Cases, 
139 ;  2  Wig.  Ev.  {  1018. 

It  is  claimed  that  the  defendant  was  not 
negligent,  because  Its  employes  all  testified 
that  they  never  knew  a  running  cable  to  be- 
came charged,  and  that  they  had  no  reason 
to  anticipate  such  an  occurrence.  An  exi>ert 
in  electrical  engineering  testified  that  these 
cables  were  likely  to  become  charged  by  the 
crossing  of  wires  or  by  excessive  moisture, 
that  this  cable  had  no  circuit  breaker  and 
was  in  a  dangerous  condition,  and  that  he 
called  the  attention  of  the  defendant's  super- 
intendent to  it  several  years  before  the  ac- 
cident. It  was  for  the  Jury  to  determine 
whether  this  witness  told  the  trutti.  If  it 
was  found  that  he  did,  It  would  follow  that 
the  defendant's  employes  either  testified 
falsely  or  were  grossly  Incompetent 

"It  may  be  generally  regarded  as  of  doubt- 
ful utlll^  to  allow  a  view  when  the  condi- 
tion of  things  has  been  changed.  *  *  *  It 
may  be  allowed  in  the  discretion  of  the  court, 
to  give  to  the  Jury  a'  degree  of  familiarity 
with  the  locality  which  would  render  the  evi- 
dence more  intelligible,  but  a  caution  would 
be  needed  to  prevent  the  Jury  from  being 
misled."  Dewey  v.  Williams,  43  N.  H.  884, 
387.  "A  cure  of  the  alleged  defect  may  in 
some  cases  unavoidably  be  brought  to  the  at- 
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tentlon  of  the  Jury,  as,  for  example,  where  a 
view  Is  taken;  but  In  every  trial  matters 
may  come  to  the  knowledge  of  the  Jury  which 
they  cannot  lawfully  consider  In  making  up 
their  verdict  Whenever  this  happens,  it  is 
the  duty  of  the  court  to  Instruct  them  that 
such  matters  are  Irrelevant  and  not  to  be  re- 
garded." Aldrlch  V.  Railroad,  67  N.  H.  250, 
254,  29  Atl.  408,  410,  In  the  present  case 
the  procedure  above  Indicated  was  adopted. 
The  court  found  that  a  view  would  help  the 
Jury  to  properly  understand  the  case.  The 
statute  places  the  determination  of  this  ques- 
tion within  the  discretion  of  the  court  (Pub. 
St.  1901,  c.  227,  {  19),  and  it  has  not  been 
the  practice  to  attempt  to  revise  Its  exercise. 
Fairfield  v.  Amherst,  57  N.  H.  479. 

The  request  to  charge  that  the  plaintitt 
could  not  recover  was  properly  denied  for 
the  reasons  before  stated.  The  evidence  was 
not  conclusive  to  the  point  that  he  "volunta- 
rily exposed  himself  to  danger  which  he  had 
full  opportunity  to  avoid."  The  instruction 
that  "the  plalntlfiTs  intestate  had  no  right  to 
touch  the  wire  of  the  defendant  company,  un- 
less it  Interfered  with  bis  passage  along  the 
highway,"  amounts  to  ruling  as  a  matter  of 
law  upon  a  question  of  fact.  The  question 
was  to  be  settled  by  the  application  of  the 
doctrine  of  reasonable  use,  and  the  Instruc- 
tion was  rightly  refused.  So,  too,  the  re- 
quest to  Instruct  that,  if  the  decedent  "vol- 
untarily touched  the  running  cable,"  there 
could  be  no  recovery,  was  an  attempt  to  lim- 
it a  highway  traveler's  right  to  an  extent  not 
warranted  by  the  decisions  in  this  state. 
Vamey  v.  Manchester,  68  N.  H.  430,  40  Am. 
Rep.  592. 

Exceptions  overruled.    All  concurred. 


04  N.  H.  662) 

WYATT  V.  STATE  BOARD  OF  EQUALIZA- 
TION. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
June  2,   1908.) 

L  Taxation— RAiUBOADa— Equality  ok  Tax- 
ation. 

The  railroads  on  paying  on  their  property 
the  same  amount  of  taxes  paid  on  the  average 
throughout  the  state  on  toe  same  amount  of 
property  bear  their  share  of  the  public  burdens, 
though  as  between  certain  individuals  and  the 
raibroads  some  individoals  pay  more  and  some 
less  than  is  paid  on  the  same  value  of  railroad 
property,  and  assessing  taxes  on  railroad  prop- 
erty in  the  state  appraised  at  $28,000,0()0  in  the 
amoant  taxes  are  assessed  on  the  average  on 
each  $^,000,000  of  property  throughout  the  state. 
is  a  compliance  with  the  constitutional  rule  of 
eqaaiity,  requiring  that  throngboat  the  same 
taxing  district  the  same  tax  shall  be  laid  on  the 
same  amount  of  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol  45,  Taxation,  §§  103,  119.1 

2.  Same. 

Where  a  particular  item  used  In  finding 
the  average  rate  of  taxation  on  the  property  in 
the  state  oQtside  of  railroad  property,  with  a 
view  of  fixing  the  rate  of  taxation  on  railroad 
property,  is  so  inconsiderable  as  not  to  aSTect 
the  average  rate  of  $1.72  so  foimd  iieyond  the 
fraction  of  a  cent,  the  rate  found  is  the  average 


rate  aa  nearly  as  it  practically  can  be  deter- 
mined, and  the  question  whether  the  particular 
item  should,  or  should  not  be  considered  will 
not  be  determined. 

3.  Statutes  —  Construction  — ^Mbaninq  of 
Words. 

Under  Pub.  St.  1901,  c.  2,  S  2,  providing 
that  words  shall  be  construed  according  to  the 
common  and  approved  usage  of  the  ian^age, 
etc.,  the  Legislature,  in  the  absence  of  evidence 
that  the  terms  employed  in  a  statute  have  at- 
tained a  peculiar  significance  in  the  law,  must 
be  understood  to  have  employed  the  words  in 
the  statute  with  the  meaning  ordinarily  attached 
to  them. 

SE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Statutes,  5I  268-280.] 

4.  Pbopebtt— Savings  Bank  Deposits. 

Deposits  in  savings  banks  are  property. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5693-5728;  vol.  S,  pp. 
7768-7770.]  .         ■^  *>*• 

5.  Statutes  —  CoNSTBUcnoN  —  Aids  to  Con- 
struction —  CONTEMPOEANEOUB  ClBCUM- 
STANCBS. 

A  statnte  mast  be  read  in  the  light  of  the 
circumstances  existing  at  the  time  of  its  enact- 
ment, the  Constitution  as  it  was  then  written, 
and  the  law  as  it  was  then  declared. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  290-299.] 

6.  Taxation— Subjects  oir  Taxation— Poixa 
AND  Estates. 

Under  the  Constitution  as  it  existed  and 
was  interpreted  from  1784  to  1003,  the  only 
subjects  of  taxation  were  polls  and  estates. 

7.  Statutes  —  Construction — Re-enactuent 
OF  Statutes— Adoption  op  Judiciai.  Con- 
struction. 

The  re-enactment  of  a  statute  without 
change  is,  in  the  absence  of  weighty  evidence 
to  the  contrary,  an  adoption  of  a  previous  judi- 
cial construction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §f  302,  306.] 

8.  Taxation— Savings  Bank  Deposits— Tax 
on  Pboperty. 

The  tax  of  1  per  cent,  on  deposits  in  savings 
banks,  imposed  by  Pub.  St.  1901,  c.  65,  §  5, 
re-enacting  a  previous  statute,  passed  to  secure 
the  taxation  of  such  accumulations  which  bad 
largely  escaped  taxation,  and  construed  by  the 
courts  to  impose  a  tax  on  property,  is  a  tax 
on  property. 

9.  Statutes  —  Constbuotioh  —  Histobt  or 
Legislation. 

A  reference  to  the  histonr  of  legislation  on 
a  snbject  is  competent  and  often  of  great  value 
in  ascertaining  the  meaning  of  a  particular  en- 
actment on  the  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  293.] 

10.  Taxation  — Exemptions  — EquALixr  of 
Taxation. 

While  the  Legislature  may  select  the  sub- 
jects of  taxation,  and  thereby  exempt  classes 
of  property  not  named,  it  cannot  limit  the  pro- 
portion to  be  paid  by  particular  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  45,  TaxaUon,  ${  68-78.] 

11.  Same— Taxation  of  Railroad  Propebtt 
—Statutes— Construction — "Propebtt.  ' ' 

The  word  "property,"  in  Pub.  St  1901,  c. 
64,'  §  1,  providing  that  every  railroad  corpora- 
tion shall  pay  to  the  state  an  annual  tax  on  the 
value  of  its  property  at  a  rate  as  nearly  equal 
as  may  be  to  the  average  rate  of  taxation  on 
other  property  throughout  the  state,  when  con- 
sidered in  connection  with  the  history  of  the  leg- 
islation on  the  subject  of  railroad  taxation,  to- 
gether with  the  decisions  of  the  Supreme  Court 
on  the  subject,  and  when  considered  in  connec- 
tion with  similar  language  used  in  the  statutes 
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governing  taxation  of  telegraph  and  telephone 
companies,  and  of  sleeping,  dining,  and  parlor 
cars,  includes  savings  bank  deposits  taxable  by 
chapter  65,  S  5,  Pub.  St.  1901,  and,  in  determin- 
ing the  average  rate  of  taxation  on  the  prop- 
erty in  the  state,  savings  bank  deposits  most 
be  considered. 

12.  Courts— Opinions— Opebation. 

The  language  of  an  opinion  of  a  court  must 
be  read  in  the  light  of  the  circumstances  under 
which  it  is  used. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  {  360.] 

13.  Statutes  —  CoNSTEUcnoiT  —  Adoption  of 

JVBIDICAL  CONSTEUCTION. 

The  rule  that  the  re-enactment  of  a  statute 
is  an  adoption  of  the  meaning  given  to  it  by* 
the  courts  derives  its  sole  force  from  the  knowl- 
edge of  the  Liegislature,  actual  or  presumed,  of 
the  existence  of  a  juridical  construction,  but  it 
cannot  be  fairly  inferred  that  the  Legislature  in 
enacting  a  statute  had  knowledge  not  possessed 
by  the  state  assessors,  counsel  for  the  state,  or 
members  of  the  court. 

fEd.  Note.— For  cases  in  point,  sea  Cent^  Dig. 
vol.  44,  Statutes,  §S  302-806.] 

14.  SAMB— CONSTBUCTIOW  BT  DEPABTUENTS  OF 

Government. 

Where  the  meaning  of  a  statute  is  doubtful, 
great  weight  is  given  to  the  construction  placed 
on  it  by  the  department  charged  with  its  execu- 
tion. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statntes,  H  296,  297.] 

15.  Taxation- Bquaiitt  of  Taxation. 

Taxes  on  property,  mathematically  equal 
and  proportional,  are  constitutionally  just. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  68-78.] 

16.  Samb. 

The  imposition  of  a  tax  on  railroads  at  the 
average  rate  of  taxation  borne  by  other  property 
in  the  state,  including  the  tax  on  savings  oank 
deposits,  is  not  open  to  the  constitutional  ob- 
jection that  it  is  unequal,  though  the  railroad 
tax  rate  is  not  equal  nor  proportional  to  the 
savings  bank  rate,  and  though  it  is  not  equal 
or  proportional  to  the  rate  on  other  property 
than  savings  bank  deposits  throughout  the 
towns  and  cities  of  the  state. 

17.  Constitutional  Law— Judiciai,  Powebs 
— Advtsory  Opinions. 

The  court  is  not  at  liberty  to  advise  the 
board  of  equalization,  at  its  request,  or  at  the 
request  of  an  individual,  as  to  whether  or  not 
the  board,  in  determiniflg  the  average  rate  of 
taxation  on  property  throughout  the  state,  for 
the  purpose  of  fixing  a  rate  to  be  imposed  on 
railroad  property,  may  consider  the  taxation  of 
insurance  capital; 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  i  128.] 

Peaslee  and  Bingham,  JJ.,  dissenting.        ,  ; 

Transferred  from  Superior  Conrt 
Petition  for  certiorari  by  Walter  C.  Wyatt 
ngainst  tbe  state  board  of  equalization. 
There  was  a  demurrer  to  the  petition,  and 
the  cause  was  transferred  from  the  supe- 
rior court  without  a  ruling.  Demurrer  sus- 
tained. 

Shannon  &  Tllton  and  James  W.  Remldc, 
for  plaintiff.  Edwin  G.  Eastman,  Atty.  Gen., 
for  the  State.  William  B.  Fellows  and  John 
M.  Mitchell,  for  defendants.  John  R.  East- 
man, pro  se. 

PARSONS,  C.  J.  The  question  In  con- 
troversy is  the  meaning  of  the  statute  which 


provides  that  "every  railroad  corporation 
In  this  state,  not  exempted  from  taxation, 
shall  pay  to  the  state  an  annual  tax  upon 
the  actual  value  of  Its  road,  rolling  stock, 
and  equipments  on  the  first  day  of  April 
of  each  year,  at  a  rate  as  nearly  equal  as 
may  be  to  the  average  rate  of  taxation  at 
that  time  upon  other  property  throughout 
the  state."  Pub.  St.  1901,  a  64,  J  1.  Simi- 
lar language  is  used  in  the  sections  govern- 
ing the  taxation  of  telegraph  and  telephone 
companies  (Id.  J  3),  of  express  companies 
(Laws  1907,  p.  83,  c  81,  i  6),  and  of  sleeping, 
dining,  and  parlor  cars  (Laws  1907,  p.  92, 
c.  91,  (  1).  The  petition  sets  up  the  legal 
proposition  that  the  rate  is  to  be  found  by 
taking  the  average  of  the  local  tax  rates, 
.without  including  the  assessment  laid  upon 
savings  bank  deposits  and  fire  Insurance 
capital.  The  defendants  deny  the  plaintiff's 
proposition,  and  the  case  has  been  argued 
upon  this  point  alone.  All  other  questions 
have  been  waived  for  the  time  being,  and 
the  parties  have  united  In  an  effort  to  pre- 
sent this  controversy  unhampered  by  any- 
collateral  Issue. 

The  plaintiff  says  that  his  construction 
was  adopted  by  the  court  when  it  acted  as 
the  assessing  board;  that  the  question  was 
decided  the  same  way  in  1883,  and  that  no 
change  has  been  made  in  subsequent  re-enact- 
ments of  the  statute;  and  that  a  construc- 
tion including  the  savings  bank  tax  in  deter- 
mining the  average  rate  of  taxation  upon 
other  projjerty  throughout  the  state  would 
necessitate  a  conclusion  that  the  statute  is 
unconstitutional,  unless  it  were  held  that  the 
Legislature  Intended  to  grant  to  railroads 
a  special  exemption  supportable  under  the 
protective  power.  The  constitutionality  of 
the  statute  is  material  in  the  present  pro- 
ceeding only  Bs  evidence  of  the  legislative 
Intent  If  it  were  discovered  that  the  stat- 
ute sought  to  be  enforced  herein  was  In 
contravention  of  the  Constitution,  the  nec- 
essary result  of  such  conclusion  would  be 
the  dismissal  of  the  petition.  But  whether 
the  Legislature  can  constitutionally  bur- 
den railroad  corporations  by  Imposing  high- 
er taxes  upon  them  than  upon  other  owners 
of  property  throughout  the  state,  or  wheth- 
er they  may  without  violation  of  the  or- 
ganic law  relieve  them  by  a  special  exemp- 
tion from  the  whole  or  a  part  of  the  taxes 
generally  assessed  upon  property,  need  not , 
be  considered.  Judicial  decisions  In  Tiew 
of  which  existing  legislation  upon  the  sub- 
ject was  originally  adopted  and  subsequent- 
ly re-enacted  establish  a  legislative  Intent 
to  treat  railroads,  for  the  purpose  of  tax- 
ation, as  individuals  taxable  for  the  true 
value  of  their  property  at  the  rate  at  which 
other  property  Is  taxed  In  the  same  taxing 
district,  and  exclude  any  purpose  to  tax 
them  "for  a  greater  sum  than  their  pro- 
portionate and  equal  share  with  the  other 
property  In  the  state,  ascertained  aa  nearly 
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as  It  reosonably  conid  be."  Boston  &  Maine 
R.  R.  V.  State,  68  N.  H.  671.  B72,  4  Atl.  6T1 ; 
Boston,  etc.,  R.  R.  t.  State,  60  N.  H.  8T; 
Atlantic  etc.,  R.  R.  ▼.  State,  60  N.  H.  133; 
Cheshire  County  Tel.  CO.  v.  State,  63  N. 
H.  167;  Western  Union  Tel.  Co.  v.  State, 
64  N.  H.  265,  9  Atl.  647.  The  state  board 
of  equalization,  upon  whom  the  duty  of  as- 
sessing taxes  upon  railroads  Is  placed,  are 
required  to  "determine  the  yalne  of  the 
property  to  be  taxed  •  •  •  and  the  rate 
of  taxation."  Pub.  St  1901,  a  68,  S  8;  Id. 
c  64,  {  14.  In  the  performance  of  tills  duty. 
It  la  alleged  that  the  board  added  together 
the  taxes  assessed  and  collected  by  mnnlc- 
ipal  officers,  those  assessed  and  collected 
upon  unincorporated  places  by  state  and  coun- 
ty officers,  and  those  collected  by  the  State 
Treasurer  upon  savings  bank  deposits,  the 
capital  stock  of  building  and  loan  associa- 
tions and  insurance  companies,  and  obtain- 
ed the  average  rate  of  taxation  by  dividing 
the  total  amount  of  such  taxes  by  .the  total 
of  the  selectmen's  inventories,  the  valua- 
tion of  nnincorporated  places,  the  savings 
bank  deposits,  and  the  building  and  loan 
and  insurance  capital.  They  then  assessed 
the  railroads  of  the  state  at  the  rate  which 
in  this  way  they  found  all  other  property  in 
the  state  was  assessed.  If  one  person  owned 
•11  the  property  In  the  state  except  the  rail- 
Kwds,  although  he  paid  taxes  at  different 
rates  upon  different  portions  of  It,  the  av- 
erage rate  of  the  taxation  of  the  wh<de  would 
be  obtained  by  the  division  of  the  total 
tax  by  the  total  amount  of  property  up- 
on which  the  several  sums  were  levied. 
As  between  two  persons,  one  owning  all 
the  railroads  and  the  other  owning  all  the 
other  taxable  property  In  the  state,  the  tax- 
ation of  the  total  property  of  each  at  the 
same  rate  would  produce  the  equal  division 
of  public  expense  required  by  the  Constitu- 
tion. As  the  taxation  of  all  other  property 
In  the  state  at  the  'same  rate  as  railroads 
are  taxed  would  produce  in  the  aggregate  the 
aum  levied  by  varying  rates  on  different 
classes  or  parcels  of  property,  the  owner  of 
the  whole  could  not  complain  that  he  paid 
too  much,  or  the  railroad  owner  too  little, 
because  each  would  pay  the  same.  As  the 
property  in  the  state  Is  divided  among  many, 
who  hold  the  different  classes  of  property  In 
varying  ratios.  It  follows  that,  as  between 
certain  individuals  and  railroads  generally, 
some  individuals  will  pay  more  and  some 
less  than  Is  paid  on  the  same  value  of  rail- 
road property.  But,  so  long  as  railroads 
pay  upon  their  property  the  same  amount 
as  Is  paid  on  the  average  throughout  the 
state  upon  that  amount  of  property,  their 
share  of  the  public  burden  Is  borne  by.  them. 
This  Is  the  rule  applied  in  tax  appeals  from 
local  assessors.  Amoskeag  Hfg.  Co.  v.  City 
of  Manchester,  70  N.  H.  200,  46  Atl.  470.  As 
the  method  adopted  by  the  board  In  assess- 
ing railroad  taxes  assesses  upon  the  $28,- 
000,000  of  railroad  property  (the  appraisal  of 


which  Is  not  In  qaestlon  In  this  case)  the 
same  amount  In  taxes  as  Is  assessed  upon 
the  average  upon  each  $28,000,000  of  property 
throughout  the  state,  the  result  compiles 
with  the  constltDtlonal' rule  of  equality  in 
taxation,  which  "requires  'that  throughout 
the  same  taxing  district  the  same  tax  shall 
be  laid  upon  the  same  amount  of  property." 
Amoskeag  Mfg.  Co.  v.  City  of  Manchester, 
70  N.  H.  336,  344.  47  Atl.  74.  As  the  method 
of  the  board  is  apparently  mathematically 
proportional  and  constitutionally  ]u8t  the 
only  ground  upon  which  the  result  can  be 
attacked  is  that  some  one  or  more  of  the 
taxes  considered  by  them  In  finding  the  av- 
erage Is  not  a  tax  upon  property,  and  can- 
not be  considered  la  the  distribution  of  the 
burden  of  taxation  placed  upon  property. 
Amoskeag  Mfg.  Co.  v.  City  of  Manchester, 
70  N.  H.  836,  47  Atl.  74. 

The  irialntlff  contends  that  the  tax  upon 
savings  bank  deposits,  building  and  loan  as- 
sociations, and  insurance  capital  should 
not  be  considered.  It  Is  not  suggested  that 
the  tax  on  building  and  loan  associations 
stands  any  differently  from  the  tax  on  sav- 
ibgs  bank  deposits.  So  far,  however,  as  the' 
consideration  of  the  tax  upon  Insurance  capi- 
tal Is  concerned  In  this  case,  the  question 
Is  purely  academic.  The  tax  Is  so  inconsid- 
erable as  not  to  affect  the  result  Consider- 
ing it  the  exact  arithmetical  average  is  a 
small  fraction  of  a  cent  less  than' the  rate 
($1.72)  found  by  the  board.  Excluding  It 
the  same  rate  Is  a  similar  fraction  more  than 
$1.72.  In  either  event  It  cannot  be  held 
that  the  rate  found  by  the  board  is  not  the 
average  rate  "ascertained  as  neariy  as  it 
reasonably  could  be."  Boston  &  Maine  R.  R. 
V.  State,  63  N.  H.  671,  572,  4  Atl.  671.  The 
substantial  question  is  as  to  the  savings  bank 
tax.  The  plaintiff's  contention  is  that  the 
tax  levied  with  reference  to  some  $66,000,000 
of  what  the  board  considered  property,  own- 
ed by  183,243  depositors — nearly  one-half  the 
population  of  the  state — should  be  exclud- 
ed from  the  computation,  and  the  tax  be 
determined  by  the  rate  upon  the  remaining 
$238,000,000,  i  e.,  that  more  than  one-flfth 
of  the  whole  property  taxed  should  be  omit- 
ted from  the  calculation.  Upon  the  conces- 
sion of  the  plaintiff  as  to  the  power  of  the 
Legislature,  the  question  appears  to  be,  as 
stated  at  the  outset  purely  one  of  statutoigr 
construction.  Giving  to  the  language  of  the 
section  Its  ordinary  meaning,  the  only  ques- 
tion raised  by  the  plaintiff's  contention  that 
the  sum  collected  by  the  state  from  savings 
banks  should  not  be  included  in  computing 
"the  .average  rate  of  taxation  •  •  •  up- 
on other  property  throughout  the  state,"  is 
whether  the  sum  so  collected''  Is  a  tax  "upon 
other  property  throughout  the  state."  As 
there  Is  no  contention  that  this  sum  so  collect- 
ed is  not  a  tax  of  some  sort  or  that  It  Is  not 
exacted  "throughout  the  state,"  the  question 
Is' whether  the  savings  bank  tax  is  a  tax  upon 
property.    As  the  question  is  the  meaning 
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«f  the  statute — ^wbat  the  Leglslatnre  Intend- 
ed by  the  words  used — the  exact  point  In  Is- 
sue Is  mudi  narrower,  and  is:  Was  the  sav- 
ings bank  tax  understood  by  the  Legislature 
In  1891  to, be  a  tax-upon  property?  Savings 
banks,  under  provisions  of  the  Public  Stat- 
utes enacted  contemporaneously  with  the 
section  under  consideration,  are  required  to 
pay  taxes  in  two  ways.  They  are  taxed  for 
all  real  estate  owned  by  them  in  the  towns 
where  It  is  situate,  precisely  as  all  other  in- 
dividuals and  corporations,  except  railroad,, 
telegraph,  and  telephone  companies,  who  are 
not  80  taxed  for  real  estate  used  in  their  or- 
dinary business.  Pub.  St  1901,  c.  64,  §  12. 
This  is  conceded  to  be  a  property  tax.  The 
tax  which  is  collected  by  the  State  Treasurer 
Is  not  based  upon  property  owned  by  the 
corporation.  It  is  determined  by  the  amount 
the  bank  owes  its  depositors.  Section  5,  c.  65, 
Pub.  St  1901,  requires  the  payment  of  "one 
per  cent  upon  the  amount  of  the  general 
and  special  deposits  on  which  it  [the  bank] 
pays  interest"  The  tax  Is  laid  upon  the  de- 
positors' Interest,  and  not  upon  the  property 
of  the  bank.  The  property  of  the  bank,  ex- 
'  cept  real  estate,  the  value  of  which  is  de- 
ducted from  the  amount  of  the  deposits  tax- 
ed. Is  not  taxed.  Pub.  St.  1901,  c.  65,  i  12; 
Laconla  Savings  Bank  v.  Laconia,  67  N.  H. 
324,  38  Atl.  384.  From  the  manner  In  which 
the  tax  is  determined.  It  can  be  argued  with 
great  force  that  this  tax  Is  not  a  tax  upon 
property  of  savings  banks.  It  Is  so  declared 
in  effect  In  the  statute,  and  has  always  been 
BO  understood.  But,  because  it  is  not  a  tax 
upon  property  of  the  bank,  It  does  not  fol- 
low it  Is  not  a  property  tax.  It  is  a  tax  up- 
on the  amounts  Intrusted  to  the  bank  by  the 
several  depositors.  The  question,  therefore, 
Is:  Was  a  deposit  in  a  savings  bank  com- 
monly understood  to  be  property  in  1891? 
For  the  Legislature,  In  'the  absence  of  evi- 
dence that  the  terms  employed  In  a  statute 
having  attained  a  .  peculiar  significance  in 
the  law,  must  be  understood  to  have  employ- 
ed the  words  In  a  statute  with  the  meaning 
ordinarily  attached  to  them.  The  Legisla- 
ture has  directed  that  the  words  of  a  statute 
should  be  so  construed.  Pub.  St.  1901,  c. 
2,  f  2.  It  cannot  be  claimed  that  deposits 
In  savings  banks  are  not  commonly  under- 
stood to  be  property.  But  It  Is  not  neces- 
sary to  rely  upon  common  understanding. 
That  they  are  property  Is  the  foundation 
upon  which  the  following  decisions  rest: 
Mann  v.  Carter,  74  N.  H.  345,  351,  68 
Atl.  130;  Robinson  v.  Dover,  59  N.  H.  521; 
Berry  v.  Windham,  59  N.  H.  288,  47  Am. 
Rep.  202.  The  only  possible  basis  for  doubt 
as  to  the  meaning  of  the  plain  terms  of  the 
statute  Is  confusion  as  to  the  nature  of  the 
tax  under  consideration.  If  the  tax  is  upon 
the  deposits  and  against  the  depositors.  In 
effect  if  not  In  form,  it  is  a  tax  upon  prop- 
erty. If  it  is  a  tax  against  the  banks  mere- 
ly as  corporations,  as  has  been  suggested. 


it  can  be  argued  with  force  tliat  It  Is  not 
a  property  tax.  The  views  that  have  here- 
tofore been  held  by  the  court  as  to  the  na- 
ture of  this  tax  may  be  incorrect  It  may 
be  true  that  since  1903  a  governmental  ex- 
action which  is  not  taxation  in  the  sense 
In  which  that  subject  was  t)efore  that  time 
understood  in  this  state,  and  which  is  "an 
application  of  property  for  public  charges, 
but  not  a  proportional  division  of  public  ex- 
pense," is  now  permissible.  Thompson  ▼. 
Kidder,  74  N.  H.  80,  94,  65  Atl.  392. 

But  neither  of  these  considerations  is  now 
material.  The  Legislature  cannot  be  pre- 
sumed to  have  known  in  1891  that  the  Con- 
stitution would  be  amended  in  1003,  or  that 
the  Judicial  declarations  as  to  the  nature 
and  character  of  the  tax,  then  unquestion- 
ed, would  subsequently  be  doubted.  The 
statute  must  be  read  in  the  light  of  the  cir- 
cumstances then  existing;  the  Constitution 
as  it  was  then  written,  and  the  law  as  It 
was  then  declared.  Under  the  Constitution 
as  it  existed  and  was  Interpreted  from  1784 
to  1903,  the  only  subjects  of  taxation  were 
polls  and  estates.  Curry  v.  Spencer,  61  N. 
H.  624,  60  Am.  Rep.  337.  As  the  savings 
bank  tax  Is  plainly  not  a  poll  tax,  it  must 
have  been  regarded  as  a  property  tax,  un- 
less It  was  understood  to  be  supported,  not 
as  an  act  of  taxation,  bat  as  an  encourag- 
ing or  discouraging  exercise  of  the  protect- 
ive power.  State  v.  Express  Co.,  60  N.  H. 
219,  260,  263.  Whether  the  tax  was  one  or 
the  other  was  the  question  directly  raised 
and  decided  in  Bartlett  v.  Carter,  59  N.  H. 
105;  while  in  Rockingham  Ten  Cent  Say- 
ings Bank  V.  City  of  Portsmouth,  52  N.  H. 
17,  27,  28,  the  present  tax  is  expressly  dis- 
tinguished from  the  one-half  of  1  per  cent. 
on  the  amount  of  the  capital  stock  which 
banks  with  a  capital  were  formerly  requir- 
ed to  pay  for  the  benefit  of  the  literary  fund 
(Gen.  St  1867,  c.  86,  J  1;  Rev.  St  1842,  e 
75,  i  1),  which  Judge  Perley,  In  Nashua  Sav- 
ings Bank  V.  City  of  Nashua,  48  N.  H.  S89, 
399,  says  "Is  not  named  nor  assessed  as  a  tax. 
•  •  •  and  has  more  the  character  of  a  bo- 
nus voluntarily  paid  for  the  right  to  exercise 
the  privilege  of  banking  than  of  an  ordinary 
tax."  Bartlett  v.  Carter  was  decided  in 
1879.  The  provision  therein  construed  was 
re-enacted  in  1891  (Pub.  St  1901,  c.  65,  {  5) 
without  change.  Applying  the  familiar  rule 
that  the  re-enactment  of  a  statute  without 
change  is,  in  the  absence  of  weighty  evidence 
to  the  contrary,  an  adoption  of  previous  Judi- 
cial construction,  we  have  a  legislative  dec- 
laration that  the  tax  In  question  is  intend- 
ed as  a  tax  upon  property  of  the  depositors, 
and  not  as  a  privilege  tax  against  the  bank. 
That  no  different  understanding  was  had 
of  this  tax  by  the  Legislature  in  1891  has 
also  been  decided  by  this  court  Petition  of 
Savings  Bank,  68  N.  H.  384,  886,  36  AU.  17. 
That  the  tax  dlffei-s  in  method  of  collection 
and  rate  from  that  on  "other  property"  is 
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expressly  recognized  by  tbe  court;  Imt,  with 
those  differences  In  mlod,  tbe  tax,  npon  the 
ground  of  its  history  and  purpose  and  the 
adjudications  as  to  that  effect,  was  unan- 
imously declared  to  be  a  tax  upon  property. 
By  commmi  understanding  and  repeated 
Judicial  definition  adopted  by  the  legislative 
re-enactment  of  the  statute,  the  tax,  whose 
consideration  by  the  board  of  equalization 
.in  determining  the  average  rate  of  taxation 
upon  property  throughout  the  state  Is  at- 
tacked, was  In  1891  established  as  a  tax 
upon  property  and  as  such  comes  within 
the  plain  terms  of  the  statute^  It  may  be 
that  by  overruling  Mann  v.  Carter,  74  N. 
H.  845,  68  Atl.  130,  Petition  of  Savings 
Bank,  68  N.  H.  384,  36  Atl.  17,  Robin- 
son v.  Dover,  5»  N.  H.  621,  Berry  v.  Wind- 
ham, 59  N.  H.  288,  47  Am.  Rep.  202,  Bart- 
lett  T.  Carter,  50  N.  H.  105,  and  Rockingham 
Ten  Cent  Savings  Bank  v.  City  of  Ports- 
mouth, 62  N.  H.  17,  and  by  rejecting  all 
reference  to  tbe  history  of  tbe  legislation 
and  the  language  of  the  original  act,  in 
which  the  tax  is  described  as  a  tax  "om 
the  depositors"  (Laws  1864,  p.  8058,  c.  4028), 
It  can  now  l>e  held  that  this  tax  is  not  a 
property  tax,  but  Is  a  privilege  tax.  It  may 
be  that  the  authorities  cited  In  Bartlett  v. 
Carter  from  other  Jurisdictions)  and  upon 
consideration  then  rejected  as  inapplicable 
here,  ought  now  to  be  followed.  If  all  this 
be  conceded,  the  conclusion,  If  adopted,  can 
have  no  weight  upon  the  question  before 
the  court;  for  there  is  no  evidence  that  in 
1891  the  soundness  of  the  Judicial  conclu- 
sion that  this  tax  was  a  property  tax  had 
ever  been  questioned.  There  Is  direct  evi- 
dence to  the  contrary.  Petition  of  Savings 
Bank,  68  N.  H.  384,  36  Atl.  17.  It  may 
even  be  conceded  that  scientific  study  of 
the  subject  of  taxation  has  developed  that 
constitutional  provisions  for  the  division 
of  the  expense  of  governmrait  by  taking  an- 
nually for  that  purpose  a  proportionate 
part  of  his  property  from  each  Individual 
according  to  its  value,  does  not  equally  dis- 
tribute the  burden,  either  Itf  proportion  to 
the  ability  of  each  to  pay  or  In  fair  return 
for  benefits  received.  Thompson  v.  Kidder, 
74  N.  H.  89,  92,  65  Atl.  392.  Even  If  it 
could  be  held  that  the  particular  directions 
of  tbe  Constitution  as  to  the  method  of  tax- 
ation might  be  controlled  by  general  prin- 
ciples of  equality  of  right  contained  there- 
in (State  v.  Express  Co.,  60  N.  H.-219,  247, 
250,  255),  such  conclusions  would  not  aid 
In  the  Interpretation  of  a  statute  enacted 
at  a  time  when  the  constitutional  rule  was 
universally  understood  to  be  equitable  and 
Just  Amoskeag  Mfg.  Co.  v.  City,  of  Man- 
chester, 70  N.  H.  336,  344,  47  Atl.  74.  It  Is 
said  that  the  provision  of  the  public  stat- 
utes discussed  Is  a  re-enactment,  without  In- 
tent to  change  the  meaning  of  the  act  of  1881 
(chapter  63,  p.  470),  and  that  the  language 
of  this  act  excluded  the  savings  bank  tax. 
In  support  of  this  conclusion,  the  practice 


of  the  court  in  assessing  the  tax  xmiee  a 
prior  statute  somewhat  similar  In  terms  Is- 
relied  upon.  Consideration  of  this  conteii- 
tion  necessitates  a  reference  to  the  history 
of  railroad  taxation  and  an  examination  of 
the  earlier  statutes  relating  to  the  subject — a 
proceeding  always  competent  and  often  of 
great  value  in  the  attempt  to  ascertain  the 
meaning  of  a  particular  enactment  Prior 
to  Rer.  St  1842,  a  39,  i  4,  there  were  no 
special  provisions  for  railroad  taxation. 
Railroad  stock,  like  bank  stock,  was  taxable 
to  the  owner  In  tbe  town  In  which  he  resided. 
Laws  1832,  p.  98,  c.  108,  §S  1.  2;  PlttBfleld  v. 
Town  of  Exeter,  69  N.  H.  336,  41  Atl.  82.  By 
the  Revised  Statutes  a  special  annual  tax  of 
1  per  cent  was  Imposed  upon  the  value  of 
that  part  of  the  capital  stock  of  each  ralN 
road  expended  in  this  state,  to  be  determin- 
ed by  tbe  certificate  of  the  Justices  of  the 
superior  court,  to  be  paid  to  the  State  Treas- 
urer and  by  him  distributed,  one-fourth  to 
the  towns  In  which  the  railroad  was  located 
In  proportion  to  the  capital  stock  expend- 
ed therein  for  buildings  and  right  of  way, 
three-fourths  to  the  towns  In  which  the 
stockholders  resided  in  proportion  to  the 
amount  of  stock  owned  in  each  town,  fhe 
balance  or  the  proportion  owned  by  nonres- 
ident stockholders  to  be  retained  by  the 
state.  Rev.  St  1842,  c.  89,  SJ  4,  5.  Before 
any  tax  was  assessed  at  the  1  per  cent;  rate 
of  the  Revised  Statutes,  the  act  was  amend* 
ed  so  that  It  required  the  assessment  of  the 
tax  to  be  "in  proportion,  as  near  as  may  be, 
to  the  taxation  of  other  property  on  the  first 
day  of  April  •  •  •  In  the  several  towns  in 
which  said  railroads  are  situate."  Laws 
1843,  pp.  53,  54,  c.  34,  §§  2,  4.  This  scheme 
of  taxation,  modified  only  as  to  the  method 
of  assessment  and  by  the  provision  taxing 
real  estate  not  used  in  ■  the  ordinary  busi- 
ness of  the  roads  and  the  10  years'  exemp- 
tion, is  still  in  force.  Plttsfield  v.  Exeter, 
supra;  Pub.  St.  1901,  c.  65,  {§  1,  2.  4,  12, 
13,  15.  In  the  General  Statutes  of  1867,  the 
subject  of  taxation  was  described  as  the 
"capital,"  instead  of  the  "capital  stock"  of 
the  railroad,  and  the  actual  present  value 
of  the  capital  of  any  railroad  expended  In 
this  state  was  required  to  be  determined 
by  the  Justices  of  the  Supreme  Court  Gen. 
St  1867,  c  67,  §S  1,  2.  The  Tax  Commission 
of  1878,  as  a  result  of  their  Investigations, 
reported  to  the  Legislature  sundry  bills, 
one  of  which  created  the  board  of  equali- 
zation,  and  another  made  new  provisions  as 
to  railroad  taxation.  The  action  of  tbe 
Legislature  upnn  these  recommendation^ 
established  the  board  of  equalization,  one 
of  whose  duties  was  to  assess  the  taxes  up- 
on the  several  railroads  (Laws  1878,  p.  198, 
c.  73;  Gen.  Lews  1878,  c  61),  and  laid  down 
new  rules  for  the  taxation  of  railroads. 
"Every  railroad  corporation  in  this  state 
not  exempted  from  taxation  •  •  •  shall 
pay  to  the  state  an  annual  tax  upon  tbe  act- 
ual value  of  the  road,  rolling  stock,  and  equip- 
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ments  on  tiie  flrat  day  .of  April  of  each  year, 
aa  near  as  may  be  In  proportion  to  the  tax- 
ation of  other  property  In  April  of  eacb 
year,  In  the  several  towns  and  cities  In 
which  such  railroad  1b  located,  to  be  dla- 
tributed  according  to  existing  laws."  Laws 
1878,  p.  196,  c.  70,  {  1;  Gen.  Laws  1878,  c. 
62,  {  1.  While  there  are  no  reported  cases 
disclosing  the  methods  of  the  prior  assess- 
ment by  the  Justices,  it  seems  to  be  establish- 
ed with  reasonable  certainty  that  they  as- 
sessed the  tax  as  a  muQlcipal  tax  of  the 
railroad  towns,  that  they  tooU  no  account 
of  the  change  in  1865  in  the  method  of  as- 
sessing the  tax  npon  savings  bank  deposits; 
and  It  was  claimed  by  counsel  for  the  state 
In  Boston,  etc.,  R.  R.  v.  State,  60  N.  H.  87, 
that  undervaluation  of  the  property  In 
towns  for  taxation  was  not  considered  In 
making  the  assessment.  In  1879  the  board 
of  equalization  followed  the  course  that 
had  been  pursued  by  the  Justices  for  36 
years.  They  assessed  the  tax  as  a  munic- 
ipal tax  of  railroad  towns,  paid  no  atten- 
tion to  the  savings  bank, tax,  and  did  not 
take  Into  consideration  the  undervaluation 
of  other  property.  As  the  tax  rate  was 
not  the  same  In  all  railroad  towns,  this  action 
taxed  the  several  railroads  at  different  rates, 
as  must  have  been  the  case  for  36  years 
before.  The  act  creating  the  board  of  equal- 
ization provided  for  an  appeal  to  the  Su- 
preme Court,  after  the  manner  of  the  ap- 
peal from  the  selectmen's  assessment,  by 
any  one  aggrieved.  Laws  1878,  p.  200,  c. 
73.  J  9;  Gen.  Laws  1867,  c.  61,  J  9;  Id.  c.  57, 
{  12;  Boston,  etc.,  R.  R.  v.  State,  60  N.  H. 
87,  94. 

The  Boston,  Concord  &  Montreal  Railroad 
appealed  from  the  assessment  made  against 
them  in  1879,  alleging  as  grievances  overvalu- 
ation, lack  of  proportion  because  of  the  fail- 
ure to  take  into  consideration  the  undervalu- 
ation ot  property  by  the  local  assessors,  and 
the  lack  of  uniformity  in  the  assessment  of 
the  diCTerent  railroads.  The  case  was  heard 
by  referees,  who  found  the  value  of  the  rail- 
road, assessed  the  tax  according  to  the  rate 
In  the  railroad  towns,  but  reduced  the  rate  in 
de  proportion  In  which  they  found  other  prop- 
erty was  undervalued  by  the  selectmen.  The 
questions  presented  to  the  court  upon  this  re- 
port were  the  validity  of  the  assessment  at 
the  average  rate  of  taxation  in  the  towns  in 
which  the  railroad  was  located  and  the  action 
of  the  referees  In  considering  the  undervalu- 
ation of  other  property.  In  support  of  their 
contentions,  counsel  for  the  state  relied  upon 
the  uniform  practice  of  the  Justices  In  assess- 
ing the  tax  as  a  municipal  tax  of  the  railroad 
towns  and  In  refusing  to  consider  undervalu- 
ation of  other  property.  It  is  held  in  the  case, 
solely  upon  the  manner  in  which  the  tax  was 
distributed  (as  to  which  no  change  had  been 
made  In  the  law  since  1842),  that  the  railroad 
tax  was  not  a  town  tax,  was  not  assessable 
in  proportion  to  the  taxation  of  other  proper- 
ty In  the  towns  in  which  the  railroad  was  lo- 


cated, and  that  It  wa«  "either  a  state  tax,  or 
a  tax  of  a  triple  character,  partly  state,  part- 
ly municipal  in  respect  to  the  railroad  town^ 
and  partly  municipal  in  respect  to  the  stoA- 
holders'  towns";  and  the  reduction  on  ac- 
count of  the  undwvaluation  of  other  property 
was  approved.  The  referees  were  instructed 
to  find  the  facts  necessary  to  be  known  if  tlie 
tax  were  a  state  tax,  or  if  either  party  claim- 
ed it  was  partly  municipal.  The  subsequent 
history  of  the  case  shows  that  neither  party 
claimed  anything  on  account  ot  the  municipal 
character  of  the  tax,  and  the  case  was  dispos- 
ed of  upon  the  theory  that  the  tax  was  a  state 
tax  The  assessment  of  the  referees  in  propor- 
tion to  the  taxation  in  railroad  towns  was  set 
aside,  upon  the  ground  that,  so  far  as  the  tax 
was  a  state  tax,  to  be  held  valid  It  "must  be 
proportional  with  the  tax  of  other  proper- 
ty throughout  the  state."  Boston,  etc.,  R.  R. 
V.  State,  60  N.  H.  87,  96,  97.  Althongh  this 
decision  overturned  the  practice  of  the  court 
for  over  a  generation.  It  was  not  deemed  nec- 
essary In  the  opinion  to  refer  to  that  practice, 
or  to  consider  the  argument  of  the  state  based 
thereon.  The  former  practice  of  the  court 
apparently  regarded  as  of  no  weight  at  all 
npon  the  two  questions  presented  by  that 
case.  Is  not  entitled  to  serious  consideration 
upon  the  question  now  presented.  The  case 
well  illustrates  the  little  weight  as  a  prece- 
dent attached  to  decisions  upon  questions 
which  may  have  been  involved,  but  wliicta 
were  not  presented  to  or  considered  by  the 
court  This  case  contains  no  reference  to  the 
savings  bank  tax,  although  the  language  of 
the  court,  that  the  tax.  If  a  state  tax,  "must 
be  proportional  with  the  tax  of  other  proper- 
ty throughout  the  state" — an  expression 
which  it  is  not  probable  was  used  in  entire 
forgetfnlness  of  tte  decision  a  ye^r  before  In 
Bartlett  v.  Carter— includes  that  tax  unless 
some  ground  for  exception  can  be  found ;  but 
the  particular  question  does  not  appear  to  have 
been  presented,  and  It  cannot  fairly  be  said 
to  have  been  decided,  though  embraced  with- 
in the  language  used.  Why  the  question  now 
presented  was  not  raised  in  that  case,  or  the 
change  heeded  by  the  court  in  1865,  may  not 
be  very  material.  It  should  be  borne  in  mind, 
however,  that  the  practical  question  differs 
greatly  to-day,  when  the  taxable  savings 
bank  deposits  have  increased  to  $66,000,000 
and  the  difference  in'  rate  has  also  been  aug- 
mented by  the  Increase  in  the  municipal  rate, 
while  thel)ank  rate  is  less  than  in  1879.  The 
act  of  1864,  taxing  savings  bank  deposits,  was 
not  passed,  as  has  been  assumed  in  argument 
to  encourage  such  deposits  by  a  special  meth- 
od of  taxation ;  but  its  purpose  was  to  secure 
the  taxation  of  such  accumulations,  wliich 
under  existing  law  were  largely  escaping  tax- 
ation. The  existing  method  of  taxing  rail- 
road corporations  furnished  the  pattern  fol- 
lowed.' Robinson,  Hist.  Taxation  in  N.  H.  116, 
117 ;  Laws  1804,  p.  2830,  c.  2873 ;  Laws  1861, 
p.  2447,  c.  2493;   Rev.  St  1842.  c.  89,  {  3: 
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Nashua  Sarrlngs  Bank  t.  City  of  Nashna,  46 
N.  H.  889,  394,  306.  While  tf,  prior  to  1804, 
all  depoBlts  In  aaylngs  banks  had  been  taxed 
at  the  local  Tate  in  towns,  the  change  then 
made  would  have  decreased  the  taxes  receiv- 
ed therefrom,  the  facts  that  deposits  of  non- 
residents were  not  taxed  at  all,  that  deposits 
nnder  $300  were  not  taxed — the  average 
deposit  being  less  than  $200  (Bank  Com'rs' 
Bep.  1864) — and  that  depositors  could  otEset 
money  on  which  they  paid  taterest,  practical- 
ly exempted  nearly  all  deposits.  The  result 
of  the  law  was  to  tax  property  not  before 
taxed  and  to  furnish  additional  revenue  to 
towns.  Any  computation  t>ased  on  the  as- 
sumption that,  but  for  the  legislation  of  1864, 
all  deposits  of  taxpayers  In  towns  would  have 
been  taxed  at  the  local  rate,  Is  without  basis 
In  fact  and  misleading.  The  argument  based 
upon  the  claim  of  partial  exemption— that 
because  the  Legislature,  onder  the  practical 
construction  given  the  Constitution,  have  the 
power  to  select  the  subjects  of  taxation  and 
thereby  exempt  classes  of  property  not  nam- 
ed (Canaan  v.  Enfield  District,  74  N.  H. 
517,  70  AU.  250),  they  can  limit  the  propor- 
tion to  be  paid  by  particular  property — to 
equally  unfounded  In  law,  as  has  been  recent- 
ly held  in  Massachusetts.  Opinion  of  the  Jus- 
tices (Mass.)  84  N.  £3.  499.  The  court  In  1880, 
having  declared  the  provisions  for  railroad 
taxation  to  be  In  conflict  with  the  Constitu- 
tion, the  Legislature  at  the  next  session  re- 
pealed the  provisions  requiring  every  railroad 
corporation  to  pay  "an  annual  tax  as  near  as 
may  be  In  proportion  to  the  taxation  of  other 
property  In  the  several  towns  and  cities  in 
which  such  railroad  Is  located,"  and  amend- 
ed the  secUon  so  "aa  to  require  every  snah 
railroad  corporation  to  pay  an  annual  tax  as 
near  as  may  be  in  proportion  to  the  taxation 
of  other  property  in  all  the  cities  and  towns 
of  the  state."  Laws  1881,  p.  470,  c.  53.  The 
occasion  of  the  statute  was  the  decision  above 
'  referred  to.  Its  purpose  was  to  bring  the 
statute  within  the  constitutional  require- 
ments announced  by  the  court,  that  such  tax 
as  a  state  tax  "must  be  proportional  with  the 
tax  of  other  property  throughout  the  state." 
Boston,  etc.,  R.  R.  v.  State,  60  N.  H.  87,  96. 
The  form  used  to  express  this  purpose  was 
probably  suggested  by  the  act  for  the  taxa- 
tion of  railroads  proposed  by  the  tax  commis- 
aion  of  1878.  Tax  Com'rs'  Rep.  175.  That 
the  language  was  understood  to  have  the 
meaning  of  that  used  by  the  court  appears 
from  a  note  on  page  96  of  that  case:  "By 
chapter  63,  p.  470,  Laws  1881,  the  tax  Is  as- 
sessable In  proportion  to  the  taxation  of  oth- 
er property  throughout  the  state."  This  note 
mtist  be  chargeable  either  to  Judge  Ladd,  the 
reporter,  or  to  Chief  Justice  Doe,  the  author 
of  the  opinion.  As  the  view  of  either,  the 
note  Is  evidence  of  weight  that  the  language 
of  the  act  of  1881  was  understood  to  have  the 
meaning  of  the  language  used  In  the  revision 
of  1891. 

But  there  Is  other  svldence.    By  cluipt»  54, 


p.  1S2,  IjawB  1876,  telegraph  eoniEtanlCa  were 
required  to  pay  a  tax  of  1  per  ceati  annually 
upon  the  value  of  their  lines,  to  be  appraised 
by  the  board  of  equalization.  Gen.  Laws 
1878,  c.  62,  i  14.  By  section  2,  c.  53.  p.  470, 
Laws  1881,  above  referred  to,  the  provision 
for  the  taxation  of  telegraph  companies  was 
amended  so  as  to  require  them  to  "pay  an  an- 
nual tax  as  near  as  may  be  In  proportion  to 
the  taxation  of  other  property  throughout  the 
state,  upon  the  value"  of  their  property  made 
taxable  by  the  statute;  and  the  board  were 
required  "to  assess  said  telegraph  property  at 
the  average  rate  of  taxation  of  other  proper- 
ty throughout  the  state."  The  two  forms  of 
expression  are  used  In  the  same  act  There 
Is  no  ground  for  holding  that  the  Legislature 
Intended  to,  or  understood  that  they  could, 
apply  a  different  rule  In  the  taxation  of  rail- 
roads from  that  by  which  they  provided  tel- 
egraph companies  should  be  taxed.  It  must 
be  concluded  that  the  two  expressions  had 
exactly  the  same  meaning.  The  latter  Is  the 
form  used  by  the  court  In  the  decision  from 
which  the  legislation  resulted.  If  the  refer- 
ence to  cities  and  towns  In  section  1  would 
authorize  the  conclusion  that  only  -  property 
taxed  by  city  and  town  officers  was  referred 
to,  the  language  is  broad  enough  to  Include 
all  property  taxed  In  cities  and  towns,  wheth- 
er the  tax  Is  collected  by  municipal  or  state 
officers.  As  the  expression  Used  in  section  2 
of  the  act  contains  no  terms  Implying  a  re- 
striction to  taxes  collected  by  municipal  otB- 
cers.  It  follows  that  the  terms  of  section  1 
having  the  same  meaning  were  not  Intended 
to  be  80  restricted.  Telephone  companies  in 
1888  (Laws  1883,  p.  94,  c  110)  were  re- 
quired to  "pay  an  annual  tax,  as  near  as 
may  be  In  proportion  to  the  taxation  of  other 
property  throughout  the  state,"  and  the  board 
of  equalisation  was  directed  to  assess  their 
property  "at  the  average  rate  of  taxation  of 
other  property  throughout  the  state."  In 
1891  the  commissioners  In  preparing  the  pub- 
lic statutes  adopted  the  language  found  In  the 
opinion  of  the  court  in  60  N.  H.  87,  and  In  the 
statutes  taxing  telegraph  and  telephone  com- 
panies "throughout  the  state"  In  place  of  "In 
all  cities  and  towns  of  the  state"  (Pub.  St. 
1891,  c.  64,  f  1),  indicating  In  the  margin 
that  the  change  was  not  Intended  to  alter  the 
meaning.  The  only  possible  reason  for  the 
change  was  the  belief  that  the  new  language 
expressed  more  correctly,  with  less  liability  to 
misunderstanding,  the  meaning  of  the  old. 
If  a  meaning  can  be  deduced  from  the  old 
which  is  not  fairly  attributable  to  the  new. 
It  does  not  follow  that  this  meaning  should  be 
ascribed  to  the  new,  but  the  new  language  Is 
evidence  of  the  meaning  of  the  old. 

It  Is  urged  that  the  question  now  raised 
was  decided  In  accordance  with  the  plalntifTs 
contention  In  Boston,  etc.,  R.  R.  v.  State,  62 
N.  H.  648.  If  this  claim  be  correct,  a  peculiar 
and  extraordinary  situation  Is  developed. 
The  case  was  decided  In  June,  1883,  and  does 
not  appear  to  have  been  forgotten  or  over- 
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looked.  It  la  cited  Petition  of  the  Union 
Five  Gents  Sav.  Bank.  68  N.  H.  386,  86  Atl. 
17 ;  Someraworth  Savings  Bk.  v.  Somersworth, 
68  N.  H.  403,  44  Atl.  534;  State  v.  Gerry,  C8 
N.  H.  510,  88  Aa  272,  38  L.  R.  A.  228 ;  State 
T.  Orlffln,  69  N.  H.  33,  89  AU.  260,  41  L.  A. 
177,  76  Am.  St  Rep.  139.  The  court  having 
held  In  June,  1880  (Boston,  eta,  R.  R.  v. 
State,  60  N.  H.  87),  that  the  railroad  tax  could 
not  constitutionally  be  assessed  in.  accordance 
with  the  terms  of  the  existing  statute,  the 
Legislature  at  the  next  session  changed  the 
statute  to  accord  with  the  view  of  the  court. 
Laws  1881,  c.  53.  Immediately  after  the  de- 
cision was  announced.  It  appearing  to  be  con- 
ceded as  the  result  of  that  case  that  the  rail- 
road tax  was  a  state  tax,  the  board  of  equal- 
ization voted  to  so  assess  it;  and  the  court 
having  said  that  as  a  state  tax  the  tax  "must 
be  proportional  with  the  tax  of  other  proper- 
ty throughout  the  state,"  and  having  recently 
held  in  cases  before  referred  to  that  the  sav- 
ings bank  tax  was  a  tax  upon  property,  the 
Iward  included  the  deposits  and  the  tax  upon 
them  in  computing  the  average  tax  upon 
property  throughout  the  state.  The  tax  has 
been  so  assessed  annually  ever  since,  without 
objection  from  any  quarter  until  very  recent- 
ly. If  the  decision  relied  upon  Introduced  an 
exception  into  the  statute,  the  Legislature 
took  no  steps  to  make  the  written  law  con- 
form to  the  Judicial  decision,  and  the  excep- 
tion has  never  been  recognized  In  the  execu- 
tion of  the  law.  Since  that  decision  was  an- 
nounced numerous  tax  appeals  by  railroad, 
telegraph,  and  telephone  companies  have  been 
determined,  some  of  which  have  been  before 
the  court  on  questions  of  law  and  are  to  be 
found  in  tl>e  Reports,  in  which  abatements 
were  granted,  which  would  have  been  much 
less  in  amount  or  entirely  denied  If  the  law 
as  It  is  claimed  it  was  decided  in  1883  had 
been  relied  upon  and  applied.  Boston  & 
Maine  R.  R.  v.  State,  63  N.  H.  571,  4  Atl. 
671 ;  Western  Union  Tel.  Oo.  v.  State,  64  N. 
H.  265,  9  Atl.  647;  Boston,  etc.,  R.  R.  v. 
State,  64  N.  H.  490,  13  Atl.  874.  Counsel  for 
the  state  have  acquiesced  in  the  contrary 
view,  and  the  Attorney  General  has  officially 
advised  against  the  pliilntifiTs  contention. 
Although  railroad  taxation  has  been  the  sub- 
ject of  public  discussion,  no  one  claimed  the 
case  in  question  to  be  an  authority  against 
the  method  followed  by  the  board  of  equal- 
ization, until  they  called  the  attention  of  the 
Legislature  to  the  decision  in  their  report 
for  1906.  It  Is  not  to  be  presumed  that  all 
these  public  officers  would  have  failed  to  heed 
the  opinion  of  the  court  if  they  had  under- 
stood such  a  decision  had  been  made.  It 
seems  probable  that  the  court,  if  they  were 
aware  the  question  had  been  decided  by  them, 
would  have  called  attention  to  it  in  some  of 
the  subsequent  cases,  although  the  question 
was  not  directly  raised.  The  only  reasonable 
conclusion  from  the  indisputable  facts  Is  that 
no  one  connected  with  the  assessment  of  the 
tax  or  the  conduct  of  the  tax  appeals  under- 


stood the  decision  to  be  what  fbe  plaintiff 
claims;  and,  if  these  persons  did  not  have 
that  understanding,  the  only  probable  in- 
ference that  can  be  drawn  is  that  no  such  de- 
cision was  in  fact  made.  Examination  of  the 
opinion  in  the  light  of  the  questions  present- 
ed leads  to  the  same  conclusion. 

The  fundamental  question  is  what  did  the 
case  decide,  not  what  is  arguable  from  the 
language  of  the  opinion.  The  language  of 
an  opinion,  like  that  of  all  written  docu- 
ments, must  be  read  in  the  light  of  the  cir- 
cumstances under  which  It  is  used.  "Serloos 
misapprehension  of  the  scope  and  effect  of 
a  Judicial  opinion  is  often  likely  to  occur. 
If  the  exact  point  in  issue  is  disregarded." 
Hedding  v.  Gallagher,  72  N.  H.  377,  391,  67 
Atl.  225,  64  L.  R.  A.  811;  Richardson  v.  Hel- 
lish, 2  Bing.  229,  252;  Quinn  ▼.  Leathern 
[1901]  App.  Gas.  495,  506;  26  Am.  &  Eng. 
Enc.  Law,  169,  170.  In  plain  terms,  to  as- 
certain what  a  Jndge  meant  by  what  he  said, 
it  is  necessary  to  know  what  he  was  talking 
about.  The  report  of  the  case  is  brief.  It 
is  said  to  be  an  appeal  from  the  assessment 
of  the  plaintiffs'  tax  of  1880,  and  that  the 
facts  were  foimd  by  referees;  but  there  Is 
no  statement  of  the  facts  found  and  no  order 
for  the  disposition  of  the  case.  It  is  there- 
fore Impossible  to  determine  from  the  printed 
volume  what  facts  were  before  the  court,  or 
what  effect  the  court  thought  the  legal  prin- 
ciples announced  had  upon  those  facts,  fur- 
ther than  both  may  be  Inferred  from  the 
language  of  the  opinion,  which,  so  far  as 
it  is  claimed  to  relate  to  tlte  present  contro- 
versy, is  as  follows:  "By  the  act  of  1878 
(Gen.  Laws  1878,  a  C2,  ( 1)  and  the  act  of  18S1 
(chapter  53,  p.  470),  railroads  are  taxed  'as 
near  as  may  be  in  proportion  to  the  taxation 
of  other  property'  in  towns  and  cities.  The 
savings  bank  tax  (Gen.  Lews  1878,  c.  65,  S  8) 
is  an  anomaly,  resting  on  peculiar  grounds 
of  public  policy,  and  Is  universally  under- 
stood to  have  acquired  the  position  of  an 
exception  to  the  constitutional  rule  of  equality. 
It  is  so  regarded  In  the  assessment  of  state, 
county,  and  town  taxes  upon  unincorporated 
persons,  and  In  their  tax  appeals;  and  the 
plaintiffs'  charter  is  not  a  statutory  or  a 
constitutional  ground  of  exemption."  This 
is  all  there  Is  by  way  of  statement,  argu- 
ment, illustration,  or  conclusion.  What  was 
In  fact  decided  must  depend  on  the  qnes- 
tion  presented.  If  the  language  was  used 
in  answer  to,  or  in  decision  of,  the  question 
now  raised  by  the  plaintiff,  the  meaning 
might  be  tolerably  clear,  and  constltnt^  such 
a  Judgment  as  he  contends  for.  The  in- 
quiry, therefore,  is  whether  this  or  some  other 
question  was  in  the  mind  of  the  court  at 
the  thne.  The  referees'  report  and  briefs  of 
counsel  are  accessible  In  148  Briefs  and 
Gases,  321  et  seq.  The  flies  of  the  court 
contain  the  report  and  the  written  motion 
of  counsel  setting  forth  the  legal  questions 
raised  upon  the  facts  found.  The  report 
sets  out  in  detail  the  method  adopted  by 
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the  board  of  equalization  to  ascertain  the 
average  rate  of  taxation,  including  the  sav- 
ings bank  deposits.  This  the  board  found  to 
be  $1.44  on  each  $100  of  valuation;  but  upon 
tbe  ground  of  the  undervaluation  of  other 
property  they  found  railroads  should  be  taxed 
at  the  rate  of  $1.25.  The  referees  found  the 
value  of  the  road,  reducing  the  appraisal  of 
the  board,  and  found  that  property  included 
in  the  selectmen's  inventories  was  taxed  at 
the  rate  of  $1.52  on  the  appraisal,  but  was  ap- 
praised at  only  73.6  per  cent  of  its  value.  They 
also  found  that  a  tax  should  have  been  assess- 
ed at  the  rate  of  $1.52  upon  73.6  per  cent. 
of  the  valuation  found  by  them.  This  pro- 
duced the  same  result  as  assessing  the  tax 
npon  the  true  value  at  73.6  per  cent,  of  $1.52, 
or  $1.1872 — the  method  of  the  board.  Upon 
the  filing  of  this  report,  counsel  for  the  plain- 
tiffs moved  for  judgment  on  the  report  in 
the  following  manner:  (1)  That  the  tax  be 
wholly  abated  for  the  reason  that  the  statute 
under  which  It  was  assessed  was  unconstitu- 
tional; (2)  that,  falling  the  sustaining  of  this 
contention,  the  tax  be  assessed  at  1  per  cent 
of  73.6  per  cent,  of  the  actual  value  of  the 
road  as  found  by  the  referees;  or  (3)  at 
1  per  cent  of  the  actual  value.  In  his  print- 
ed brief  counsel  states  his  position  as  to  the 
assessment  in  controversy,  as  follows:  "Can' 
said  assessment  be  sustained  by  reason  of 
the  fact  that  a  smaller  tax  was  Imposed  up- 
on the  deposits  in  savings  banks?"  The  posi- 
tion was  taken,  not  as  an  attack  npon  the 
findings  or  rulings  of  the  referees  as  to  what 
the  tax  should  be,  but  the  attack  was  upon 
"the  assessment  of  1880."  The  position  taken 
was  that  the  savings  bank  tax  and  the- rail- 
road tax,  being  both  state  taxes,  must  be 
-uniform,  and  no  higher  tax  could  be  assessed 
on  railroads  than  upon  the  deposits.  As 
counsel  say  In  their  brief:  "When  the  Legis- 
lature has  only  $42,000,000  [the  total  apprais- 
al of  railroads  and  deposits]  of  property  On 
which  to  lay  a  tax,  If  they  make  that  tax 
1  per  cent  on  two-thirds  of  the  property  [the 
bank  deposits]  and  1.52  per  cent,  on  the  re- 
maining one-third  [the  railroads],  they  tm- 
dertake  to  do  with  respect  to  the  remaining 
one-third  what  they  are  prohibited  from  doing 
by  the  Constitution  of  the  state."  The  claim 
In  effect  was  that  the  savings  bank  tax  only 
conld  be  considered  in  finding  the  average 
rate  of  taxation  npon  property  throughout 
the  state.  Whether  the  tax  upon  deposits 
should  be  considered  in  connection  with  all 
other  property  and  taxation  In  tbe  state  in 
determining  the  average  rate  of  taxation, 
the  court  were  not  asked  to  decide.  The  pro- 
priety of  so  Including  It  was  apparently  con- 
ceded, as  counsel  for  the  state  took  the  posi- 
tion that  such  consideration  was  all  the  Con- 
stitution demanded  or  the  plaintiffs  could 
ask.  Tbe  plaintiffs  claimed  more,  and  the 
denial  of  their  contentions  was  a  decision 
that  constitutional  equality  did  not  require 
that  railroads  should  be  taxed  at  tbe  same 


rate  as  savings  banks;  that  in  ascertaining 
the  rate  it  was  not  necessary  to  exclude  all 
property  and  taxes,  except  savings  bank  de- 
posits and  the  tax  upon  them.  The  sub- 
stance of  what  was  said  was  that,  as  taxes 
upon  other  property  are  assessed  at  a  higher 
rate  than  savings  bank  deposits,  the  railroads 
are  not  wronged  If  their  property  is  so  taxed. 
How  the  average  rate  should  be  determined, 
or  the  validity  of  the  assessment  made  by 
the  referees,  did  not  arise  upon  the  motions 
presented  to  the  court,  was  not  discussed, 
and .  consequently  was  not  decided.  Limit- 
ing the  decision  to  the  question  presented, 
the  subsequent  action  In  reference  to  rail- 
road taxation,  otherwise  inexplicable,  Is  read- 
ily understood.  ■•-■< 

The  record  contains  no  decree  of  abate- 
ment, and  reference  has  been  made  to  a  set- 
.  tlement  made  by  the  parties  with  the  State 
Treasurer  in  1888.  From  the  amount  paid 
on  the  execution  it  can  be  inferred  what  the 
parties  understood  the  Judgment  was,-  and 
their  understanding  may  be  considered  cor- 
rect. The  proposition,  however,  that  from 
the  amount  paid  and  accepted  It  must  be  in- 
ferred that  legal  questions  not  disclosed  by 
the  record  were  presented  to  and  considered 
by  the  court,  does  not  require  answer.  If 
there  had  been  a  judgment  of  abatement  great- 
er than  the  amount  allowed  by  the  referees 
by  the  sum  which  consideration  of  the  tax 
on  deposits  would  affect  the  result,  there 
would  be  evidence  that  the  claim  was  made 
and  either  assented  to  by  the  state  or  decid- 
ed for  the  plaintiffs;  but  a  judgment  for  the 
amount  found  by  the  referees  furnishes  no 
evidence  that  the  question  was  considered  by 
the  court  or  the  parties,  because  the  abate- 
ment must  have  been  the  same,  if  the  ques- 
tion was  not  considered  at  all,  as  it  would 
have  been  if  decided  adversely  to  the  plain- 
tiffs. 

An  attempt  is  made,  by  assuming  that.  If 
the  tax  upon  deposits  were  considered,  the 
rate  upon  the  valuation  found  by  the  referees 
would  be  $1.44,  instead  of  $1.52,  to  show  that 
the  consideration  of  that  tax  would  have  ma- 
terially affected  the  result,  as  a  fonndaticm 
for  the  argument  that  the  question  must  have 
been  raised  and  considered.  But  tbe  referees 
did  not  find  what  the  rate  or  valuation  should 
bet  considering  only  the  taxation  of  the  prop- 
erty included  In  the  inventories  and  the  de- 
ports, although  both  may  be  computed  from 
the  facts  found.  The  rate  of  $1.44,  which  the 
referees  say  was  found  by  the  board  of  equal- 
ization, is  the  average  rate  only  upon  the 
assumption  that  the  property  in  the  Inven- 
tories was  appraised  at  its  full  value,  as  , 
were  the  bank  deposits.  It  is  apparent  that, 
the  greater  the  undervaluation  of  the  inven- 
tories, the  nearer  the  tax  of  that  property  at 
-$1.52  and  of  deposits  at  1  per  cent  approach 
each  other.  Property  taxed  at  $1.62  upon 
65.79  per  cfflit  Of  Its  true  value  would  pro- 
duce the  same  tax  U  taxed  at  1  per  cent  up- 
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on  Its  full  value.  If  the  undervaluation 
found  to  be  73  6  had  been  7.8  per  cent  great- 
er the  tax  of  both  classes  would  have  been 
equal.  In  this  Case  consideration  of  the  tax 
upon  dei>0Blta  would  have  reduced  the  rate 
upon  the  true  value  of  the  railroad  property 
from  J1.11872  to  $1.1035,  and  the  rate  upon 
the  reddced  valuation  from  $1.52  to  fl.50, 
approximately.  The  plaintiffs'  tax  would 
have  been  approximately  $279.68,  exactly 
$288.61  less.  But  the  valuation  to  which  the 
plaintiffs  were  entitled  upon  their  petition 
for  abatement  was  one  at  the  same  ratio  to 
Its  true  value  as  that  of  all  other  property 
taxed.  Amoskeag  Mfg.  CJo.  v.  Manchester,  70 
N.  H.  200,  46  Atl.  470.  The  valuation  of  polls 
should  not  be  considered  In  determining  the 
ratio.  Amoskeag  Mfg.  Co.  v.  Manchester,  70 
N.  H.  336,  47  Atl.  74.  The  finding  of  the 
referees  was :  "The  property  included  in  said 
inventory,  excluding  polls  and  money,  was 
value  for  taxation  at  70  per  cent  of  its  ac- 
tual value.  The  entire  property  in  said  in- 
ventories, including  polls  and  money,  was 
value  for  taxation  at  73.6  per  cent  of  its 
actual  value."  Taking  account  of  the  taxa- 
tion of  deposits  at  a  less  rate,  the  referees 
further  found  that  "the  property  included 
in  the  town  inventories,  tbe  railroads  (exclu- 
sive of  the  B.,  C.  &  M.  [the  plaintiffs]),  and 
the  savings  bank  deposits,  taken  together, 
were  valued  for  taxation  In  1880  at  74  per 
cent  of  their  actual  value."  Upon  these 
findings  the  questions  decided  in  each  of  the 
Amoskeag  Cases,  as  to  tbe  comparison  of  the 
valuation  of  the  plaintiffs'  property  with  all 
other  property  taxed.  Instead  of  with  like 
property  of  individual  taxpayers,  and  the  ex- 
clusion of  the  poll  taxes  from  the  computa- 
tion, migbt  have  been  raised.  If  Judgment 
was  rendered  sustaining  the  tax  found  by  tbe 
referees,  it  does  not  follow  that  the  court 
considered  these  questions  and  decided  eacb 
of  them  adversely  to  the  result  reached  when 
they  were  raised.  Why  the  state  did  not  ask 
for  an  assessment  npon  the  basis  of  all  oth- 
er taxed  property;  why  the  plaintiffs  did  not 
ask  for  an  assessment  Including  the  deposits 
and  excluding  other  railroad  property,  or  for 
the  exdnsion  of  tbe  poll  taxes  in  determining 
the  rate  of  property  undervaluation;  or  why, 
in  the  settlement  of  1888,  the  state  permitted 
tbe  abatement  upon  tbe  tax  of  1881  to  be  a^ 
plied  npon  the  tax  of  1880,  after  the  court 
bad  expressly  decided  such  application  could 
not  be  made  (64  N.  H.  480,  13  Ati.  874),  so 
that  the  whole  amount  paid  In  tbe  settle-' 
ment  was  less  than  was  due  if  deduction 
were  made  on  account  of  tbe  tax  on  deposits 
t — ^is  mere  matter  of  speculation.  The  an- 
swers to  tbese  questions  are  immaterial.  Any 
reason  for  failure  to  raise  the  questions 
would  not  show  that  the  questions,  or  any  of 
them,  were  considered  and  decided. 

Hie  case  falls  as  an  authority  in  the  present 
oontroTeray,  becavse  it  does  not  aiqpear  that 


any  further  questions  of  law  as  to  what  the 
tax  should  be  were  ever  presented  to  the 
court  or  decided.  The  case  stands  precisely 
like  Boston,  etc.,  R.  B.  v.  State,  an  appeal 
from  the  tax  of  1881,  reported  on  a  minor 
point  in  64  N.  H.  490,  13  Atl.  874  (December, 
1887),  In.  which  an  abatement  Was  granted 
on  tbe  basis  of  the  board  rate,  as  it  was 
found  upon  tbe  evidence  presented,  though 
the  mistake  of  calling  it  $1.40,  instead  of  $1.- 
46,  was  made.  Tbe  abatement  was  a  con- 
siderable sum  ($2,331.10):  while,  if  tbe  rate 
bad  been  computed  excluding  tbe  savings 
bank  deposits,  no  abatement  could  liave 
been  granted,  because  a  tax  assessed  at  tbat 
rate  on  the  valuation  found  by  Judge  Smith 
would  have  exceeded  tbe  tax  appealed  from. 
This  is  not  a  decision  against  tbe  plaintiff, 
because  tbe  question  was  not  presented  or 
decided.  For  the  same  reason,  Boston,  etc, 
'  R.  R.  V.  State,  62  N.  H.  648,  Is  not  a  prece- 
dent in  bis  favor.  Tbe  question  mnst  be  held 
to  be  an  open  one,  now  for  tbe  first  time 
raised.  If  there  were  doubt  as  to  whether 
tbe  question  was  decided  in  1883  as  claimed, 
tbe  subsequent  history  of  tbe  case  and  the 
24  years'  acquiescence  in  an  opposite  inter- 
pretation would  forbid  a  decision  to-day  upon 
its  authority  alone,  and  would  require  a  re- 
examination of  the  question.  Tbe  only  value 
of  tbe  case  would  l>e  the  weight  and  applica- 
tion of  tbe  arguments  advanced  In  tbe  opin- 
ion. To  such  consideration  it  is  entitled  un- 
der the  opposite  conclusion. 

Relying  upon  bis  construction  of  tbe  deci- 
sion in  1883  (Boston,  etc.,  R.  R.  v.  State,  62 
N.  H.  648),  the  plaintiff  contends  that  the 
re-enactment  of  tbe  statute  Is  an  adoption  of 
tbe  meaning  given  to  it  by  tbe  court.  If  it 
were  to  be  conceded  for  the  purpose  of  tbe  ar- 
gument tbat  tbe  plaintiff's  interpretation  of 
the  decision  is  correct  the  rule  invoked  would 
have  no  weight  in  the  present  inquiry.  Tech- 
nically it  does  not  apply  because  the  tax 
Involved  in  tbat  case  was  assessed  under  tbe 
act  of  1878  (as  construed  in  Boston,  etc.,'R. 
It  V.  State,  60  N.  H.  87),  which  was  repeal- 
ed In  1881.  The  decision  did  not  and  could 
not  constitute  an  adjudication  of  tbe  mean- 
ing of  the  act  of  1881,  passed  a  year  later. 
The  only  reason  which  sustains  the  rule  is 
tbe  inference  that  the  Legislature,  knowing 
tbe  meaning  attached  to  the  language  by  tbe 
court,  would  have  changed  the  language  if 
a  different  purpose  were  intended.  From  the 
knowledge  of  the  Legislature,  actual  or  pre- 
sumed, tbe  rule  derives  its  sole  force.  The 
entire  ignorance  of  every  one  connected  with 
tax  administration  of  the  rule  claimed  to 
have  been  established  in  1883  has  already 
been  referred  to.  It  cannot  fairly  be  infer- 
red tbat  tbe  Legislature  in  1881  bad  knowl- 
edge not  possessed  by  tbe  state  assessors, 
counsel  for  the  state,  or  members  of  tbe 
court  It  has  been  said  by  tbe  federal  Su- 
preme Court  "that  when  the  meaning  ot  a 
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statute  ts  doubtful,  great  weight  should  be 
given  to  the  con^itructioQ  placed  upon  It  by 
the  department  charged  with  its  execution. 
•  •  •  And  •  •  •  that  the  re-enact- 
ment by  Ciongress,  without  change,  of  a  8tat- 
ute  which  had  previously  received  long-contin- 
ued executive  construction,  is  an  adoption  by 
Congress  of  such  construction."  United  States 
V.  Hermanoa,  28  Sup.  Ct  532,  62  U  Ed.  821; 
Robertson  v.  Downing,  127  U.  S,  607,  8  Sup. 
Ct.  1328,  82  L.  £d.  269;  United  States  v.  Heal- 
ey,  leO  U.  S.  136, 16  Sup.  Ct.  247,  40  L.  Ed.  869; 
United  States  v.  Falk,  204  U.  S.  143,  152,  27 
Sup.  Ct  191,  61  D.  Ed.  411.  This  statute  has 
received  but  one  construction  from  the  officers 
of  thi  state  charged  with  Its  execution  since 
In  effect  it  was  formulated  by  the  court  In 
1860  and  enacted  by  the  Legislature  in  1881. 
The  Interpretation  put  upon  the  statute  by 
the  board  of  equalization  is  therefore  support- 

«d  by  tlie  fact  that,  so  assessed,  the  burden 
placed  upon  railroad  property  is  its  constitu- 
tional and  equal  share  compared  with  that  plac- 

•ed  upon  all  other  property  in  the  state ;  by  the 
language  of  the  court  In  Boston,  etc.,  R.  R.  v. 

-State,  80  N.  H.  87,  practically  enacted  Into 
the  statute;  by  the  decision  in  Boston  & 
Maine  R  R.  y.  State,  63  N.  H.  671«  4  AU.  571, 
that  railroads  cannot  be  lawfully  compelled 
to  pay  more;  by  the  plain  terms  of  the 
statute,  defined  by  repeated  decisions  of 
the  court,  subsequently  re-enacted  without 

.change;  by  the  uniform  practice  for  27  years; 

:by  the  re-enactment  of  the  statute  in  the 

'light  <^  such  practice;    and  by  the  use  of 

-similar  language  by  the  Legislature  of  1907, 
when  the  question  was  matter  of  public  di». 

-cnsslon  and  had  been  fully  presented  to  the 
I«gl8lature  by  the  board  in  their  report  for 
1806,  with  the  suggestion  that  the  matter 

-of  a  change  in  method  was  a  subject  for  leg- 

isliitive  action.    The  meaning  of  the  words 

"at  a  rate  as  nearly  equal  as  may  be  to  the 

.average  rate  of  taxation  •  *  *  upon  oth- 
er property  throughout  the  state,"  in  chap- 
ters 81,  91,  pp.  82,  92,  Laws  1907,  cannot  be 

-qaestloned  under  these  circumstances;  and 
It  is  equally  plain  It  was  intended,  that  the 
taxes  thereby  provided  for  upon  express  com- 
panies, sleeping,  dining,  and  parlor  cars 
should  be  determined  as  railroad  taxes  had 

~  been,  and  that  both  should  be  taxed  the  same. 
It  is  unnecessary  to  refer  to  the  failure  of 
the  Legislature  to  change  the  law  when  the 
subject  was  before  them  In  1907.    The  only 

-evidence  upon  the  other  side  is  the  action 
of  the  court  from  1865  to  1878,  which  was 
repudiated  and  disapproved  when  it  was  be- 
fore urged  as  authority,  and  the  reasoning 
of  the  opinion  in  Boston,  etc.,  R.  B.  v.  State^ 
62  N.  H.  648.  If  the  savings  bank  tax  is  an 
anomaly  to  the  extent  that  other  property 
holders  may  not  claim  that  their  property 
cannot  be  taxed  at  a  different  rate^  the  ef- 
fect of  the  anomaly  cannot  be  extended  be- 

.yoDd  the  acqulescenoe  which  created  It.    As 


there  has  been  no  acquiescence  In  the  exclu- 
sion of  the  bank  taxes  in  ascertaining  th!< 
average  rate  of  taxation  throughout  the  stete 
for  the  purpose  of  imposing  a  uniform  tax 
upon  railroads,  but  the  reverse,  there  is  no 
ground  for  the  contention  that  such  an  ex- 
ception to  the  constitutional  rule  of  equali- 
ty has  been  created  by  universal  understand- 
ing. If  the  assessments,  from  1SG3  to  1S80, 
of  a  municipal  tax  upon  railroads,  without 
objection,  amended  the  Constitution  In  this 
regard,  the  amendment,  if  it  could  apply  to 
a  tax  assessed  as  a  state  tax,  has  been  re- 
pealed by  the  contrary  action  for  27  years. 
The  reason  why  the  discrimination,  if  one 
exists,  is  not  regarded  In  the  taxation  of  un- 
incorporated persons  and  in  their  tax  appeals,- 
If  It  cannot  be,  may  be  determined  when 
such  question  arises.  The  fact  that  no  un- 
incorporated person  has  raised  the  question, 
and  that  it  has  not  been  decided,  is  not  con- 
clusive against  the  incorporated  person  who 
first  raises  it 

Reliance  is  also  placed  upon  some  expres- 
sions culled  from  opinions  of  Chief  Justice 
Doe  in  tax  cases.  In  State  v.  Express  Co., 
60  N.  H.  219,  be  said:  "There  can  be  no  pro- 
portion or  equality  between  that  which  is, 
fixed  and  that  which  Is  uncerteln  and  fluc- 
tuating." The  truth  of  the  quotation  relied 
upon  is  as  self-evident  as  a  preliminary  ax- 
iom in  Euclid.  Things  that  are  not  equal  are 
unequal.  The  axiom  was  relied  upon  by 
Judge  Doe  to  sustain  the  unconstitutional- 
ity of  the  fixed  tax  upon  railroad  express- 
men, which  was  in  issue  in  that  case.  Its 
only  bearing  in  this  case  is  to  cast  doubt  upon 
the  constitutionality  of  the  savings  bank  tax, 
which  is  not  now  in  Issue.  There  would  be 
no  difficulty  in  mathematics  or  logic  in  as- 
sessing a  tax  upon  railroads  In  proportion 
to  the  tax  upon  savings  bank&  So  long  as 
that  tax  only  were  considered,  the  two  taxes 
would  be  the  same.  But  it  has  not  been 
claimed  shice  1883  (62  N.  H.  648)  that  raU- 
roads  were  entitled  to  have  only  the  savings 
bank  rate  considered  in  fixing  the  rate  at 
which  they  should  be  taxed.  The  railroad 
tax  rate  ($1.72)  Is  not  equal  or  proportional 
to  the  savings  bank  rate,  because  it  is  not 
the  same.  Neither  is  it  equal  or  proportion- 
al to  the  rate  of  12.60  In  Concord,  or  the 
average  rate  of  $1.52  paid  in  nearly  half  the 
towns  upon  property  other  than  savings  bank 
deposits,  for  the  simple  reason  that  it  ts  not  ' 
the  same  but  a  different  rate.  Neither  the 
Constittttiou,  nor  the  statute,  nor  the  dictates 
of  natural  justice  require  that  the  raUroad 
rate  should  be  equal  to  each  of  the  238  or 
more  different  rates  by  which  property  is 
taxed  throughout  the  state.  It  is  impossi- 
ble that  it  should  be  unless  all  rates  are  alikCi 
The  only  equality  possible  Is  to  the  average^ 
not  of  the  rates,  but  to  the  average  rate  at 
which  all  property  is  taxed.  If  there  Is  some 
property  upon  which  the  rate  of  taxation 
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Is  changred  only  by  Tegtslatlve  action  and  at 
long  Intervals,  that  fact  does  not  prevent  the 
taxation  of  snch  property  entering  Into  the 
computation  of  the  average  tate.  The  rates 
do  not  enter  Into  the  computation  at  all.  The 
total  amount  levied  In  taxes,  divided  by  the 
total  property  taxed,  gives  the  average  rate. 
Every  man's  taxes.  If  assessed  by  this  rule, 
are  proportional  and  equal.  So  the  rate  la 
determined  by  every  board  of  assessors  In 
the  state.  There  Is  no  other  -way.  Under 
It  the  railroad  taxes,  so  far  as  the  rate  goes, 
are  not  only  proportional,  but  equal  to  the 
taxes  on  other  property.  Aside  from  the  ef- 
fect of  Judicial  decisions,  constitutional  In- 
terpretlon,  or  the  construction  of  statutory 
expressions  of  legislative  purpose,  the  funr 
damental  question  Involved  In  the  discus- 
sion as  to  the  proper  method  of  assessing 
railroad  property  la  whether  the  method  em- 
ployed Imposea  thereon  Ita  fair  share  of  the 
public  burden.  Whether  It  does  or  not  la  ev- 
idence of  the  legisfatlve  purpose.  Because 
individuals  on  the  whole  pay  more  on  their 
property  taxed  by  the  local  assessors,  the 
impression  has  arisen  that  railroads  were 
favored  as  to  the  rate;  but,  as  the  lower 
average  rate  Is  produced  by  the  fact  that  on 
between  one-fourth  and  one-fifth  of  their 
whole  property  individuals  embracing  near- 
ly one-half  of  the  population  of  the  state  pay 
a  lower  rate,  there  Is  no  Injustice,  but  math- 
ematical accuracy,  in  Imposing  the  average 
rate  upon  railroads,  who  are  not  depositors 
In  savings  banks,  and  whose  money,  If  de- 
posited therein,  would  not  under  existing 
legislation  be  exempt  from  taxation  by  the 
board  of  equalization.  Pub.  St  c.  64,  S  12; 
New  England  Tel.  &  Tel.  Co.  v.  Manchester, 
72  N.  H.  166,  55  Atl.  188;  Carter  v.  Whlt- 
comb,  74  N.  H.  482,  69  Atl.  779.  It  is.  In 
substance,  conceded  In  argument  for  the 
plaintiff  that  the  method  followed  Is  math- 
ematically correct  and  Just  Constitutional 
equality  which-  is  not  also  mathematically 
equal  to  a  reasonable  approximation  Is  in- 
conceivable. Taxes  upon  property,  equal  and 
proportional  as  a  mathematical  pr<H)oaItlon, 
are  constitutionally  Just.  The  substance  of 
tbe  entire  argument  in  support  of  the  plain- 
tiff's claim  is  that  a  tax  on  savings  baulc 
deposits  is  not  a  property  tax.  If  this  prop- 
osition be  conceded,  the  conclusions  urged 
may  properly  follow;  but,  until  some  ground 
is  suggested  for  holding  that,  when  the  lan- 
guage under  discussion  was  used,  the  tax 
on  deposits  Was  understood  to  be  an  excise, 
and  not  a  properly,  tax,  the  argument  fails. 
There  has  been  no  argument  or  claim  in  the 
entire  discussion  that  this  tax  has  been  at 
any  time  since  the  decision  In  Bartlett  v. 
Carter,  60  N.  H.  105,  or  is  now,  generally 
understood  to  be  an  excise,  instead  of  a  prop- 
erty, tax.  The  inclusion  of  the  tax  on  de- 
posits in  finding  the  average  rate  is  the 
"  directed  by  tbe  Legislature,  and  is 


not  open  to  conatltntlonAl  objection.  TK» 
constitutional  question  in  this  caae  and  in 
Boston,  etc.,  R.  R.  v.  State,  82  N.  H.  648». 
was  involved  and  decided  in  the  two  cases — 
Amoskeag  Mfg.  Co.  v.  Manchester,  reported 
70  N.  H.  200. 336. 47  Atl.  74.  In  those  cases  the- 
plalntlffs  claimed  that  because  certain  prop- 
erty owners,  by  a  low  appraisal  of  their 
property,  had  the  benefit  of  an  exceptionally 
low  rate,  their  like  property  must  be  apprais- 
ed— in  effect  taxed — at  the  same  low  rate,. 
prcdsely  as  the  railroad  claimed  In  62  N.  H. 
648,  that  their  property  should  be  taxed  at 
the  same  rate  as  savings  bank  deposits.  But 
it  was  held  that  the  extent  of  the  plaintiffs' 
right  was  to  an  appraisal  of  their  property- 
at  the  average  rate  of  all  the  other  proper- 
ty; that  is^  to  have  their  tax  assessed  at  the 
average  rate.  If  the  savings  bank  tax  Is  not 
a  property  tax.  under  the  law  of  these  cases- 
it  should  not  be  considered;  if  it  is,  it  should 
be.  On  this  question  these  cases  throw  no- 
light.  They  ao  not  hold,  but  deny,  that  A.'» 
right  is  to  be  taxed  only  the  same  amount  as- 
B.  on  a  particular  class  of  property.  Upon 
the  contention  that  on  particular  classes  of 
their  property  Individuals  are  taxed  more 
than  railroads  on  like  property  rests  the 
whole  claim  of  inequality  so  vigorously  ad- 
vanced. That  claim  was  held  to  be  unsQund. 
In  the  Amoskeag  Cases,  and  no  doubt  Is  sug- 
gested as  to  the  validity  of  the  conclusions- 
then  reached. 

The  equality  of  the  Constitution  Is  a  prac- 
tical one.  Strictly  it  may  be  doubtful  wheth- 
er railroad  property  not  located  or  owned  in 
a  local  taxing  district  can  be  assessed  for 
the  local  purposes  of  such  district.  The  dif- 
ficulties of  attempting  to  distribute  the  prop- 
erty of  a  railroad  among  all  the  towns  in 
which  it  may  be  situate  or  owned,  and  to- 
tax  these  separate  parcels  according  to  tbe 
varying  rates — that  Is,  of  assessing  the  tax 
as  a  tax  of  a  triple  character — ^would  be 
insurmountable.  The  statute  as  It  has  been- 
worked  out  by  Judicial  decisicoi  and  execu- 
tive application,  in  view  of  the  utter  impos- 
sibility of  any  other  course,  places  these  pub- 
lic service  corporations  In  a  class  by  them- 
selves, and  does  substantial  Justice  by  requir- 
ing them  to  pay  the  same  rate  of  tax  as  Is- 
paid  by  all  other  property  not  in  that  class. 
Whether  the  Legislature  could  properly  de- 
vise some  other  method  need  not  be  consid- 
ered. The  method  Is  Just  and  equitable  as 
between  railroad  and  all  other  property,  and 
does  not  violate  any  rule  requiring  propor- 
tional assessments.  Even  if  the  court  agreed 
that  some  other  method  would  be  more  eco- 
nomically sound,  more  productive  of  revenue, 
or  technically  more  clearly  within  constitu- 
tional limits,  the  court  has  no  power  to  im- 
prove the  statute  by  adding  to  or  taking 
therefrom.  So  long  as  the  L^islature  di- 
rects, as  they  plainly  have,  the  inclusion  of 
the  savings  bank  taxes  in  finding  the  avei^ 
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age  rate,  the  court  has  no  power  to  order 
their  ezclasion. 

The  question,  so  far  as  It  relates  to  the 
taxation  of  Insurance  capital,  lias  not  been 
considered,  because  the  result  In  this  case 
would  not  be  affected  by  any  conclusion  that 
might  be  reached.  Upon  the  facts  alleged, 
the  writ  of  certtorari  could  not  be  maintain- 
ed If  the  claim  as  to  this  tax  should  be  held 
well  founded.  The  court  are  no  more  at  lib- 
erty to  advise  the  board  of  equalization  at 
the  plaintiffs  request  than  at  their  own. 
Bingham  v.  Jewett,  66  N.  H.  382,  384,  29  Atl. 
€94;  In  re  School  Law  Manual,  63  N.  H.  574. 
576,  4  Atl.  878;  Opinion  of  the  Justices,  62 
N.  H.  704,  706.  It  may  not,  however,  be  Im- 
^Toper  to  remark  that  many  considerations 
which  require  the  inclusion  of  the  savings 
bank  tax  do  not  apply  to  this  tax.  If  It 
should  in  the  future  become  material  and 
there  should  be  controversy  as  to  it,  the  ques- 
tion can  ensily  be  presented. 

Demurrer  sustained. 

WALKER  and  YOUNG,  33.,  concurred. 

PBASLBE,  J.  (dissenting;).  The  opinion  of 
the  court  decides  that  a  new  method  of  rail- 
road taxation  was  adopted  either  in  1881  or 
1801.  It  rejects  the  view  that  the  act  of  1881 
And  the  revision  of  1801  merely  amended  the 
law  so  far  as  necessary  to  bring  it  within  the 
constitutional  requirements  laid  down  in  Bos- 
ton, etc.,  R.  R.  v.  State,  60  N.  H.  87.  The 
■conclusion  is  reached  by  giving  too  great 
weight  to  the  acts  of  the  board  of  equaliza- 
tion and  the  Attorney  General,  and  too  little 
weight  to  the  history  of  the  law  and  the  ac- 
tion of  the  court  In  relation  to  it 

The  first  statute  on  the  subject  was  passed 
In  1842,  as  an  amendment  to  the  report  of 
the  commissioners  who  revised  the  statutes. 
Com'rs'  Hep.  Rev.  St  1842,  c.  39;    Rev.  St 

1842,  c.  39,  JS  4-6.  It  provided  for  a  tax  of 
1  per  cent,  upon  the  value  of  that  part  of  the 
capital  stock  expended  within  this  state,  to  be 
determined  by  the  certificate  of  the  justices 
of  the  superior  court  Id.  S  4.  No  tax  was 
■ever  assessed  under  this  law.    The  Revised 

Statutes  became  effective  March  1,  1843  (Rev. 
St  1842,  c.  230,  i  1),  the  court  did  not  meet 
thereafter  until  July  (Rev.  St  1842,  c.  171.  { 
12),  and  before  that  time  the  statute  of  1842 
bad  been  repealed  by  the  act  of  July  1,  1843, 
wlilch  provides  that  the  tax  shall  be  assessed 
"in  proportion,  as  near  as  may  be,  to  the 
taxation  of  other  property  on  the  first  day 
■of  April  •  ♦  •  In  the  several  towns  in 
which   said   railroads   are   situate."     Laws 

1843,  p.  54,  c.  34,  S  4.  Under  this  statute,  the 
court  assessed  a  tax  based  upon  the  munlci- 
pdl  tax  rate  from  the  beginning.  In  the  lan- 
guage of  their  certificates  filed  with  the  State 
Treasurer,  they  "assessed  a  tax  on  said  cor- 
iwrntlon  in  proportion  as  near  as  might  be 
•to  the  taxation  of  other  property  the  present 


year  tn  the  towns  tbroogb  which  the  road 
passes."  Certificate  of  JoBtices  Gilchrist, 
Woods,  and  Eastman,  dated  August  29,  1850. 
The  Idea  that  the  tax  was  at  the  fixed  rate 
of  1  per  cent  until  1867  has  apparently 
arisen  from  the  error  made  by  the  compilers 
who  edited  the  statutes  in  1853.  In  this  edi- 
tion the  Acts  of  1842  and  1843  are  both  print- 
ed as  though  the  tax  were  to  be  assessed  at 
1  per  cent,  and  also  at  the  local  rate.  Comp. 
St  1854,  c.  41,  S  4.  The  apparent  impossibility 
of  complying  with  both  these  requirements 
(except  by  some  process  of  assessorlal  leger- 
demain) would  of  itself  throw  great  doubt 
upon  the  editors'  views.  The  action  of  the 
court  Is  ample  evidence  that  the  act  of  1842 
was  repealed  In  1843,  and  further  confirma- 
tion is  found  In  the  commissioners'  report 
in  1867.  "The  capital  of  every  railroad  ex- 
pended in  this  state  shall  be  taxed  as  near 
as  may  be  In  proportion  to  the  taxation  of 
other  property  in  April  of  each  year  in  the 
several  towns  in  which  sucli  railroad  Is  lo- 
cated." Com'rs'  Rep.  Gen.  St  c.  68,  S  L  In 
adopting  this  section  the  commissioners  un- 
derstood that  they  were  using  substituted 
words  to  express  the  meaning  of  the  existing 
law.  They  did  not  intend  to  change  the 
sense.  Id.,  marginal  notes;  Introductory 
Rep.  p.  Iv.  The  section  was  adopted  without 
chaste  (Gen.  St  1867,  c  67,  t  1),  and  the 
court  continued  to  assess  the  tax  as  it  had 
from  the  beginning.  The  commissioners'  re- 
port on  this  topic  is  entitled  to  more  than 
ordinary  consideration  from  the  fact  that 
each  of  the  commissioners  (Samuel  D.  Bell, 
Asa  Fowler,  and  George  Y.  Sawyer)  had  been 
a  member  of  the  court  and  participated  in 
assessing  the  railroad  tax. 

Prior  to  1864  deposits  in  savings  banks 
(less  small  exemptions)  were  taxed  locally 
as  money  at  interest  Laws  1832,  p.  98,  c 
108.  So  long  as  this  was  the  law,  the  tax 
upon  savings  bank  deposits  was  included  in 
the  calculations  for  obtaining  the  local  rate. 
In  1864  the  system  of  savings  bank  taxation 
was  changed,  and  a  tax  of  three-fourths  of 
1  per  cent,  on  the  deposits  and  accumulations 
due  to  depositors  was  collected  by  the  state. 
That  representing  the  deposits  of  residents 
was  paid  to  the  cities  and  towns  where  they 
resided,  and  that  on  the  deposits  of  nonresi- 
dents was  retained  by  the  state.  Laws  1864, 
p.  3058,  c.  4028,  i  i.  This  change  brought 
before  the  court  in  1865  the  question  now  be- 
ing litigated.  Should  the  savings  bank  tax, 
collected  by  the  state,  but  for  the  direct  bene- 
fit of  the  municipality,  be  considered  In  de- 
termining the  average  rate  of  taxation  upon 
other  property?  The  act  of  determining  this 
question  was  judicial.  "In  one  class  of  tax 
cases  our  jurisdiction  of  the  questions  of  lia- 
bility and  amount  has  t>een  original.  Vtom 
1843  to  1878  the  statute  required  the  rail- 
road tax  to  be  assessed  by  the  justices  of 
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thia  court  •  ♦  •  The  obligatory  forise  6t 
this  I&w  has  not  been  an  open  question  since 
the  judicial  character  of  the  assessment  has 
been  fully  admitted.  •  •  •  Whatever  doubt 
or  opinion  may  baye  been  entertained  by  any 
or  all  of  the  judges  before  the  judicial  nature 
of  the  work  was  seen  and  acknowledged,  the 
record  shows  that  for  at  least  18  years— the 
latter  half  of  the  period  during  which  the  rail- 
road tax  was  assessed  by  as  and  our  predeces- 
sors—the assessors  understood  they  were  acting 
in  the  ofiScial  capacity  of  justices  of  this  court." 
Doe,  C.  J.,  in  Boody  v.  Watson,  64  N.  H. 
162,  175,  176,  9  Atl.  794.  In  the  performance 
of  the  recognized  judicial  duty,  it  was  incum- 
bent upon  the  court  in  1865  to  determine  the 
status  of  the  new  tax  as  related  to  the  railroad 
tax.  The  issue  was  not  merely  a  Uieoretical 
one.  Its  decision  involved  substantial  sums. 
In  the  City  of  Nashua  alone,  and  as  to  one 
railroad  only  (the  Nashua  &  Lowell),  it  would 
have  made  a  difference  of  over  $200  in  the  an- 
nual tax.  The  circumstances  were  such  as  to 
call  this  matter  into  prominence.  It  was  near 
the  close  of  the  War,  when  taxes  were  on  the 
increase.  To  follow  out  the  above  example: 
The  rate  In  Nashua  went  from  $1.40  in  1864  to 
$2.26  in  1865.  Twelve  cents  of  this  was  caused 
by  the  withdrawal  of  savings  bank  deposits 
from  the  local  assessment.  The  decision  of  the 
court  was  that  the  tax  should  be  assessed  at 
the  local  rate,  as  it  had  been,  and  the  savings 
bank  tax  was  left  out  of  the  reckoning.  Ebch 
year  thereafter,  until  1879,  the  question  was 
before  the'  court  for  decision,  and  the  construc- 
tion put  upon  the  statute  was  always  fhe  same. 
This  alone  may  well  be  deemed  to  settle  and 
fix  the  meaning  of  the  statute.  Fitchburg  R. 
R.  V.  Prescott,  47  N.  H.  62,  67.  In  that  case 
it  was  said  that  it  was  the  settled  practice  of 
the  justices  of  the  court  in  assessing  the  rail- 
road tax  to  include  fuel  on  hand  for  immediate 
use  as  part  of  the  taxed  estate;  and  it  was 
held  that,  "upon  the  point  whether  these  ma- 
terials are  properly  so  taxed,  the  long  and  set- 
tled practice  of  the  court  might  well  be  con- 
sidered as  conclusive."  This  language  is  quoted 
with  approval  by  Chief  Justice  Doe  in  Boody 
v.  Watson,  64  N.  H.  162,  176,  9  Atl.  794. 

Early  in  the  70*8  tax  agitation  increased. 
Judge  Sawyer's  report  in  1876,  as  chairman  of 
the  first  commission,  does  not  refer  to  the  rail- 
road tax;  but  the  report  of  the  second  com- 
jpission  in  1878  gives  the  full  record  of  the 
extended  hearings  upon  this  subject,  and  a  copy 
of  the  legislation  proposed  by  the  commission. 
A  perusal  of  the  arguments  advanced  by  coun- 
sel for  the  various  railroads  will  disclose  that 
none  of  them  claimed  that  the  savings  bank 
tax  was  or  ought  to  he  included  in  calculating 
the  rate.  There  was  criticism  of  the  theory 
adopted  for  valuing  railroad  property,  and  much 
complaint  at  the  inequality  of  taxation  caused 
by  using  the  local  rate,  instead  of  the  average 
rate  throughout  the  state;  but  no  suggestion 
was  made  that  there  was  either  legal  or  equita- 
ble claim  under  existing  statntes  to  a  reduction 
of  the  railroad  tax  because  of  the  favor  shown 
savings  banks.  App.  Rep.  Tax  Com'rs,  1878, 
p.  43  et  seq.  In  the  brief  filed  by  counsel  for 
the  roads,  the  disparity  between  the  savings 
bank  tax  and  the  railroad  tax  Is  pointed  out, 
asd    urged    bm   a   reason   against   farther   ia- 


creasing  the  railroad  tax.  It  b  not  theru  claim- 
ed that  the  roads  are  entitled  to  share  in  the 
existing  discrimination  against  taxpayers  in 
general.  Id.  68,  69.  The  commission  proposed 
an  act  levying  Uie  tax  on  the  read,  rolling 
stock,  -and  equipments  at  the  average  rate  of 
taxation  in  all  the  cities  and  towns  in  the  state 
(Id.  173),  and  an  act  establishing  the  state 
board  of  equalization  (Id.  193).  The  commis- 
sioners to  revise  the  statutes  reported  the  ex- 
isting law  without  change.  Com'rs'  Rep.  Gten. 
Laws  1878,  c.  58.  The  Legislature  adopted  a 
compromise  measure  making  the  basis  for  valu- 
ation the  road,  rolling  stock,  and  equipment, 
but  retaining  the  provision  as  to  the  local  rate 
(Laws  1878.  p.  196,  c.  70;  Gen.  Laws,  c  62,  S 
1),  and  established  the  board  of  equalization 
(Laws  1878,  p.  198,  c.  73;  Gen.  Laws,  c  61). 
It  would  seem  that  this  second  re-enactment 
of  the  statute  as  to  rate,  after  35  years  of  uni- 
form construction  by  the  court,  and  in  view  of 
the  arguments  reported  by  the  tax  commission- 
ers to  the  Legislature,  must  have  given  a  clear 
and  settled  meaning  to  the  language  of  the  act. 
The  legislators  must  have  understood  that  the 
rate  named  in  the  statute  was  the  rate  in  cities 
and  towns. 

In  1879  the  board  of  equalization  assessed 
the  tax  as  the  court  had  theretofore  ansessed 
it,  'excluding  the  savings  bank  tax.  The  Bos- 
ton, Concord  &  Montreal  Railroad  ran  through 
towns  having  a  high  tax  rate;  and,  upon  an 
appeal  by  that  road,  it  was  held  that  as  the 
levy  was  in  part,  at  least,  a  state  tax,  it  must 
to  that  extent  be  assessed  at  the  average  rate 
throughout  the  state,  because  the  state  was  the 
taxing  district.  The  question  whether  it  was 
wholly  a  state  tax  was  left  undecided.  Boston, 
etc.,  R.  R.  T.  State,  60  N.  H.  87.  The  referees 
by  whom  the  facts  were  found  thereafter  re- 
ported the  average  local  rate  throughout  the 
state,  and  the  court  ordered  the  tax  assessed 
at  that  rate. 

After  this  decision  the  board  of  equalization 
voted  that  the  railroad  tax  be  considered  a  state 
tax  and  that  it  be  assessed  at  a  uniform  rate. 
To  determine  the  average  rate,  they  added  the 
total  ot  the  local  inventories  to  the  taxable 
savings  bank  deposits  and  the  total  local  tax 
to  the  savings  bank  tax;  and,  dividing  the  sec- 
ond result  by  the  first,  found  an  average  rate 
of  $1.44+.  They  then  voted  that  the  railroad 
rate  be  reduced  from  $1.44  to  $1.25,  because 
other  property  was  undervalued,  and  assessed 
the  tax  at  the  last-mentioned  rate.  From  the 
tax  so  assessed  the  Boston,  Concord  &  Mon- 
treal again  appealed,  and  the  case  was  sent  to 
three  referees.  Judge  Jeremiah  Smith  was 
chairman  of  this  board.  The  case  was  fully 
argued  both  before  the  referees  and  the  court. 
148  Briefs  &  Cases,  321  et  seq.  It  was  before 
the  fourt  on  a  preliminary  ruling  of  the  referees 
in  June,  1882,  and  the  next  fall  they  made  their 
final  report.  This  report  sets  out  in  detail  the 
method  adopted  by  the  board  of  equalization  to 
include  the  savings  bank  tax.  It  also  contain.s 
other  computations,  including  that  tax  by  a  dif- 
ferent method  of  calculation.  After  placing  all 
phases  of  the  matter  fully  before  the  court,  the 
referees  decided  that  the  savings  bank  tax  was 
to  be  wholly  excluded,  and  found  the  amount 
of  the  railroad  tax  upon  that  basis. 

In  August,  1883,  the  court  delivered  the  opin- 
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ion  affirming  the  judgment  of  the  referees.  "By 
the  act  of  1878  (Gen.  Lawa  1878,  c.  62,  {  1), 
and  the  act  of  1881  (chapter  53,  p.  470),  rail- 
Toada  are  taxed  'as  near  as  may  be  In  propor- 
don  to  the  taxation  of  other  property'  in  towns 
and  cities.  The  savings  bank  tax  (Gen.  Laws 
1878,  c.  65,  g  8)  is  an  anomaly,  resting  on  pe- 
culiar grounds  of  public  policy,  and  is  nniver- 
sally  onderstood  to  have  acquired  the  position 
of  an  exception  to  the  constitutional  rule  of 
equality.  It  is  so  regarded  in  the  assessment 
of  state,  connty,  and  town  taxes  upon  unincor- 
porated persons,  and  in  their  tax  appeals;  and 
the  plaintiffs'  charter  is  not  a  statutory  or  con- 
stitutional ground  of  exemption."  Boston,  etc., 
B.  R.  V.  State,  62  N.  H.  648,  649.  This  lan- 
gnage  seems  reasonably  plain.  The  savings 
bank  tax  is  an  exception.  It  cannot  be  classi- 
fied ;  and,  as  it  is  not  taken  Into  account  in  as- 
sessing the  taxes  of  individuals,  so  it  is  to  be 
disregarded  in  assessing  taxes  of  corporations. 
It  is  urged  that,  because  this  particular  meth- 
od of  taking  advantage  of  the  savings  bank 
rate  was  not  argued  to  the  *  Supreme  Court, 
therefore  the  question  was  not  there  decided. 
This  argument  fails  to  take  into  account  the 
nature  of  the  proceedings  and  the  duty  of  the 
court  in  the  premises.  The  appeal  is  taken 
from  the  dedsion  of  the  I>oard  of  equalization 
to  the  Supreme  Court  at  its  law  term,  and 
upon  the  appeal  the  court  is  required  to  make 
such  order  as  Justice  requires.  Gen.  Laws 
1878,  c.  61,  {  9.  By  this  procedure  all  ques- 
tions of  assessment  are  transferred  to  the  court 
for  final  decision.  Boody  v.  Watson,  64  N.  H. 
162,  175,  9  Atl.  794.  The  positions  taken  by 
Judge  Ladd  on  behalf  of  the  road  were:  (1) 
That  the  tax  was  wholly  unconstitutional ;  (2) 
that  it  could  not  be  assessed  at  a  higher  rate 
than  the  savings  bank  tax  of  1  per  cent.  Both 
of  these  positions  were  denied  by  the  court. 
Had  it  then  decided  the  easel  By  no  means. 
It  had  merely  decided  (as  to  two  propoedtions) 
what  the  tax  should  not  be.  The  problem  of 
what  the  tax  should  be  was  still  to  be  solved. 
The  scope  of  inquiry  had  been  narrowed  by  the 
elimination  of  these  two  propositions,  but  th*! 
question  what  the  assessment  should  be  re- 
mained. The  judges  had  before  them  the  ref- 
eiecB'  rerport,  calling  to  their  attention  the  some- 
what crude  method  by  which  the  board  of 
equalization  included  the  savings  bank  tax.  It 
abo  presented  a  more  scientific  calculation  for 
the  inclusion  of  that  tax;  and  it  closed  with 
the  decision  of  the  referees  that  the  law  was 
that  the  savings  bank  tax  should  be  excluded. 
With  this  report  to  act  upon,  and  in  discharge 
of  the  duty  to  dispose  of  all  questions  present- 
ed as  justice  required,  the  court  made  use  of 
the  language  before  quoted.  In  so  doing  they 
intended  to  decide,  as  Judge  Isaac  W.  Smith  en- 
tered upon  bis  files,  that  the  tax  was  "to  be 
assessed  as  if  there  were  no  savings  banks" ; 
or,  to  pnt  it  as  Judge  Clark  made  the  entry  in 
his  docket,  it  was  "agreed  that  no  deduction  of 
tax  should  be  made  on  account  of  savings  bank 
tax  being  1  per  cent,  and  other  property  1% 
per  cenfc"  The  argument  that,  because  the 
omission  of  the  savings  bank  tax  from  the  cal- 
culation would  have  ma'de  a  difference  of  but  a 
few  hundred  dollars  in  the  tax  assessed,  there- 
fore the  court  paid  no  attention  to  that  matter, 
is  Itaidly  worthy  of  serlo«s  consideration.    The 
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question  involved  was  a  legal  one.    It  was  not 
a  commercial   transaction. 

It  is  further  urged  in  disparagement  of  this 
case  as  an  authority  that  the  final  order  for 
abatement,  made  at  the  June  law  term,  1884, 
is  not  in  harmony  with  this  view  of  the  de- 
cision. Before  taking  the  appeal,  the  road  paid 
$17,0(X)  on  the  tax  assessed  against  it,  and  the 
referees  were  of  opinion  that  the  tax  should  be 
$21,235.68,  leaving  a  balance  due  of  ^,255.68. 
The  claim  is  that  the  court  thereafter  allowed 
an  additional  abatement  of  $2,831.10,  so  that 
the  balance  finally  paid  was  but  $1,924.58;  and 
from  this  it  is  argued  that  whatever  the  deci- 
sion may  mean  it  cannot  be  what  the  plaintiff 
here  contends.  When  the  facts  are  fully  known, 
this  position  is  seen  to  be  untenable.  The  idea 
that  only  $1,024.58  was  paid  comes  from  a 
statement  in  the  printed  report  of  the  State 
Treasurer  for  the  year  1888,  wherein  this  sum 
is  named  as  the  balance  received  from  the  Bos- 
ton, Concord  &  Montreal  on  account  of  the 
tax  for  1880.  In  fact,  it  was  the  balance  of 
the  $4,255.68  due  upon  the  tax  for  1880,  after 
deducting  therefrom  an  abatement  of  $2,331.10 
which  the  road  had  obtained  on  the  tax  for 
1881.  Boston,  etc.,  R.  R.  v.  State,  64  N.  H. 
490,  13  Atl.  874.  The  order  allowing  the  abate- 
ment of  $2,331.10  was  made  in  the  appeal  from 
the  tax  for  1881  in  1888,  four  years  after  the 
case  involving  the  1880  tax  went  off  the  docket. 
When  the  facts  are  rightly  understood,  it  ap- 
I>ears  that  the  order  made  in  1884,  and  com- 
plied with  in  1888,  constitutes  an  additional  af- 
firmation of  the  rule  by  the  court.  Here,  again, 
added  weight  is  given  to  the  transactions  by 
the  fact  that  the  chairman  of  the  referees  and 
the  counsel  for  the  road  had  both  been  members 
of  the  court  when  it  assessed  the  railroad  tax. 
With  the  disposition  of  that  case,  litigation  on 
this  subject  ceased,  and  the  court  had  no  fur- 
ther occasion  to  construe  the  statute  until  the 
question  was  raised  in  this  proceeding.  Tlie 
record  of  40  years'  constant  dealing  with  the 
matter  of  fixing  the  rate  shows  that  one  conrse 
was  consistently  pursued.  From  the  assess- 
ment of  the  first  tax  in  1843,  it  was  levied  in 
proportion  to  the  local  rate.  In  1865  it  was 
decided  by  the  judges  to  continue  to  assess  at 
the  local  rate,  and  leave  out  the  newly  created 
savings  bank  tax.  This  decision  was  yearly 
reafiirmed  when  the  assessments  were  made,  un- 
til 18T9.  In  that  year  the  board  of  equaliza- 
tion followed  the  same  rule,  but  abandoned  it 
the  next  year.  In  1882  Judge  Jeremiah .  Smith 
held  that  the  rule  followed  by  the  court  wns 
the  correct  one,  rejecting  the  innovation  sought 
to  be  introduced  by  the  board  of  equalization. 
In  1883  the  opinion  heretofore  quoted  (62  N. 
H.  648)  again  asserted  the  position  that  the 
savings  bank  tax  was  not  to  be  considered,  and 
the  order  in  the  case  made  the  next  year  re- 
affirms the  decision.  No  other  rule  was  ever 
countenanced  by  the  court.  The  Legislature 
of  1881  amended  the  law  to  conform  to  the 
decision  of  Boston,  etc.,  R.  R.  v.  State,  60 
N.  H.  87,  substituting  "all  the  cities  and  towns 
of  the  state"  for  "the  several  towns  and  cities 
in  which  such  railroad  is  located."  Laws  1881, 
p.  470,  c.  53;  Boston,  etc.,  R.  R.  v.  State,  62 
N.  H.  648;  State  v.  Jackson,  69  N.  H.  511, 
523,  43  Atl.  749.  The  commissioners  to  revise 
the  statutes  in  1891  reported  the  act  with  chan- 
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ges  which  were  not  Intended  to  alter  Its  mean- 
ing (Com'rB-  Rep.  Pub.  St.  1891,  c  63,  {  1), 
and  the  Legislature  adopted  the  act  as  reported 
by  the  commissioners  (Pab.  St  1891,  c.  64,  •$ 
1).  Applying  the  usual  rule,  it  must  be  held 
that  the  construction  of  the  statute  has  thus  be- 
come settled,  so  that  it  cannot  be  changed  ex- 
cept by  legislative  action.  Tomson  v.  Ward,  1 
N.  H.  9;  Jewell  v.  Holderness,  41  N.  H.  161; 
Prink  v.  Pond,  46  N.  H.  125 ;  Parsons  v.  Town 
of  Durham,  70  N.  H.  44,  47  Atl.  600 ;  Burgess 
V.  Burgess,  71   N.   H.  293,  51   Atl.   1074. 

It  is  urged  that  there  has  been  "continued 
uninterrupted  acquiescence  and  recognition  of 
the  method  of  the  board  of  equalization  by  the 
Legislature."  This  assertion  is  not  borne  out 
by  the  record  history  of  the  board  and  its  rela- 
tions to  the  legislative  department.  The  act 
creating  the  board  contained  no  provision  for 
its  making  any  report  of  its  doings  to  the  Leg- 
islature. An  abstract  of  its  equalization  of  lo- 
cal valuations  throughout  the  state  was  to  be 
compiled  by  the  Secretary  of  State  as  a  basis 
for  apportioning  the  state  tax.  The  Secretary 
of  State  was  to  lay  this  before  the  Legislature 
at  the  opening  of  the  session  when  the  state 
tax  was  to  be  apportioned.  Laws  1878,  p.  200, 
c.  73,  5  8 ;  Gen.  Laws,  c.  61,  g  8.  The  records 
of  the  board's  proceedings  were  to  be  filed  with 
the  Secretary  of  State.  Laws  1878,  p.  199,  c. 
73,.  {  2 ;  Gen.  Laws  1878,  c.  61,  S  2.  A  certifi- 
cate of  "their  determination"  as  to  the  railroad 
tax  was  to  be  filed  with  the  State  Treasurer. 
Laws  1878,  p.  197,  c.  70,  §  4 ;  Gen.  Laws  1878, 
c.  62,  §  4.  There  were  no  other  provisions  for 
reporting  the  acts  of  the  board.  Tl^e  provi- 
sion requiring  an  annual  "report  of  their  do- 
ings" to  be  filed  with  the  Secretary  of  State 
was  added  by  the  commissioners  who  revised 
the  statutes  in  1891.  Com'rs'  Bep.  Pub.  St 
1891,  c.  62,  §  7;  Pub.  St.  1891,  c  63,  J  7. 
There  are,  then,  three  places  where  informa- 
tion concerning  the  acts  of  the  board  from  1879 
to  1891  may  be  sought:  The  record  filed  with 
the  Secretary  of  State ;  the  reports  to  the  I/egis- 
lature;  and  the  certificates  filed  with  the  State 
Treasurer.  The  I'ecords  of  the  board  for  1879 
do  not  show  what  the  rate  was  or  how  it  was 
determined.  After  the  decision  in  Boston,  etc., 
B.  B.  V.  State,  60  N.  H.  87,  the  board  met 
on  September  7,  1880,  and  considered  the  recent 
decision  of  the  Supreme  Court  in  the  appeal 
cases,  and  counsel  were  heard  in  reference  to 
the  intent  and  meaning  of  the  decision.  The 
next  day  it  was  voted  that  the  tax  upon  rail- 
roads be  regarded  as  a  state  tax  and  be  assessed 
at  a  uniform  rate.  September  29th  they  adopt- 
ed a  resolution  reciting  that  the  average  rate 
of  taxation  ui>on  the  taxable  property  of  the 
state  was  about  $1.44,  and  that  there  was  such 
undervaluation  that  the  railroad  tax  ought  to 
be  assessed  at  $1.25.  Below  the  record  of  this 
meeting  is  an  unsigned  statement,  evidently 
written  by  the  secretary  of  the  board,  as  fol- 
lows: 

Valuation  and  Taxation  18S0. 
Amount  of.  Invento-  Taxes      on 

ries    168,995,308.        same    ...2,563,144.31 

Savings     bank    de-  Taxes      on 

posits   28,293,929.        same    ...    282,939.29 

Amount    taxed 197,289,23&     Amount  of 

taxes    ...2,g46,083.«0 
Average  rate,  1.442  on  a  1100. 


This  is  the  assessment  from  which  the  ap- 
peal was  taken  which  is  reported  62  N.  B.  648. 
In  1881,  below  the  record  of  the  meeting 
held  September  2lBt  is  a  similar  statement  of 
valuation  and  taxation,  giving  a  rate  of  $1.46b 
September  27th  it  was  voted  to  fix  the  railroad 
rate  at  $1.25,  "so  that  ttie  rate  be  fixed  pro- 
portionally as  much  below  the  average  rate  up- 
on other  property  as  other  property  has  been 
undervalued."  In  1882  the  board  reheard  many 
appeals  from  the  tax  of  1881,  which  were  sent 
to  them  by  the  court  under  the  rule  adopted 
at  the  December,  1881,  law  term.  There  is  no 
record  of  how  the  abatements  were  allowed,  but 
the  files  of  the  court  in  the  several  oountie* 
seem  to  show  that  it  was  because  other  projier- 
ty  was  undervalued.  The  rate  question  wajs 
not  considered.  There  is  a  similar  statement 
as  to  valuation  and  taxation  this  year,  giving 
a  rate  of  $1.41.  The  railroads  were  taxed  at 
this  rate,  and  their  valuation  was  reduced  18 
per  cent  because  other  property  was  under- 
valued. By  this  method  the  railroads  were 
given  the  benefit  of  the  lower  rate  on  savings 
banks  twice — once  by  the  reduction  of  rate  and 
again  by  a  reduction  of  values.  The  same  thing 
is  probably  true  of  the  preceding  year,  when 
the  rate  was  reduced  twice.  From  this  time 
the  method  of  reducing  valuation,  instead  of  a 
second  reduction  of  the  rate,  was  followed. 

In   1883   a  similar   record  was   made.     The 
rate  was  $1.49  and  17  per  cent,  was  taken  from 
the    valuation.      All    these    assessments    were 
made  before  the  court  decided  the  1880  appeal. 
That  decision  was  announced  late  in  August, 
1883,   and    the   assessment  for  that  year   was 
made  July  13th — a  month  or  two  earlier  than  in 
former  years.     The  first  secretary  of  the  board 
died   before  their  sessions   in   1884,  and  there 
is  no  further  record  of  how  the  rate  was  made 
up,  nor  does  it  appear  (as  it  did  appear  in  the 
1879  appeal  case)   that  any  consideration  was 
given  to  the  decision  of  the  court.    From  1884 
to  1890  the  record  merely  shows  a  vote  to  as- 
sess at  the  "average  rate"   of  so  much,  with 
certain  percentages  deducted   from   the   valua- 
tion.   The  Legislature  did  not  understand  that 
under  the  law   the  board  was  required  to  re- 
port to  it  upon  the  railroad  tax.     In  1881  the 
house  adopted  a  resolution  requesting  the  board 
to  report  in  what  way  and  manner  they  made 
the  railroad  tax,  upon  what  basis  they  valued 
the  railroad  property,  how  they  determined  the 
rate  of  taxation,   and  whether   they  made  the 
assessment  in  accordance  with  the  statute.   The 
board  replied:     "We  regarded  the  railroad  tax 
as  a  state  tax,  and  held  that  as  such  it  should 
be  assessed  as  near  as  practicable  upon  a  uni- 
form valuation  with  the  other  property  of  the 
state  and   at   a  uniform   rate.     How   we   en- 
deavored to  effect  these  objects  will  more  fully 
appear  from  our  answer  to  the  other  branches 
of  your  inquiry.     «     •     •     The  rate  of  taxa- 
tion  was  determined   by   the   average   rate   of 
taxation   of   the   other   property   in    the  state, 
modified  by  a  proportional  value  thereof.     To 
this  end  we  received  evidence  to  show  that  the 
property  of  the  state  was  not  assessed  at  ita 
full  value;  and,  having  ascertained,  so  far  as 
the  evidence  showed,  the  extent  of  such  under- 
valuation, we  deducted  from  the  average  rate 
of  taxation  a  per  cent  equal  to  the  per  cent 
of  undervaluation,  and  thus  made  the  valoa- 
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tion  and  rate  of  taxation  of  railroads  aa  near 
as  practicable  uniform  with  that  of  other  prop- 
erty in  the  state.  To  the  question  whether  this 
assessment  is  in  accordance  with  the  statute. 
-we  have  to  say:  The  statute  (chapter  62,  S 
1,  Gen.  Laws  1878)  provides  that  the  tax  on 
railroads  shall  be  'as  near  aa  may  be  in  propor- 
tion to  the  taxation  of  other  property  •  *  * 
in  the  towns  and  cities  in  which  such  railroad 
is  located.'  This  implies  that  the  railroad  tax 
is  a  municipal  tax;  but  the  Supreme  Court,  in 
the  case  of  the  Boston,  Concord  &  Montreal 
Railroad's  appeal  from  our  assessment  of  1879, 
practically  decided  that  this  tax  is  a  state  tax. 
And  in  that  opinion  the  court  say  that,  'if  the 
railroad  tax  is  a  state  tax,  this  statutory  pro- 
vision is  in  conflict  with  the  Constitution,  since 
a  state  tax  must  be  proportional  throughout 
the  state.'  Following  what  seemed  to  us  the 
plain  interpretation  of  this  opinion,  we  assessed 
the  railroad  tax  as  a  state  tax,  and  disregard- 
ed the  statutory  provision  referred  to.  A  copy 
of  the  valuation  and  assessment  of  the  several 
railroads  is  hereto  annexed."  Journals  of  Sen- 
ate and  House,  1881,  p.  395.  There  was  no 
statement  of  the  rate,  and  no  further  informa- 
tion given  as  to  how  it  was  arrived  at. 

September  C,  1887,  Governor  Sawyer  trans- 
mitted to  .the  Senate  and  House  the  report 
of  the  board  for  that  year.  In  the  House  this 
was  ordered  to  be  referred  to  a  special  com- 
mittee of  one  from  each  county,  and  no  further 
notice  was  taken  of  it.  In  1889  the  report  of 
the  board  for  1888  was  transmitted  with  other 
department  reports.  All  others  were  referred, 
but  nothing  was  done  with  this.  Assuming 
that  these  were  the  printed  reports,  neither  of 
them  contained  any  reference  to  the  railroad 
tax;  and,  aside  from  these,  the  journals  do  not 
disclose  any  reports  from  the  board  from  1881 
to  1891.  These  two  reports  (for  1887  ■  and 
18S8)  are  included  with  the  bound  volumes 
of  department  reports  for  1887  and  1888,  re- 
spectively. No  others  were  so  included  np  to 
1891. 

It  might  be  hrged  that  the  Secretary  of 
State  presumably  laid  before  the  Legislature 
the  printed  summary  provided  for  by  the  stat- 
ute, that  this  was  probably  the  statement  en- 
titled "Valuation  and  Taxation  in  New  Hamp- 
hire,"  and  that  in  this  way  the  legislators 
.-ere  informed.  Assuming  this  to  be  true, 
what  does  it  show  for  the  period  under  con- 
sideration? The  printed  report  for  1881  con- 
tains a  summary  of  the  local  assessments  and 
taxes,  and  at  the  foot  a  computation  adding  these 
to  the  savings  bank  deposits  and  tax,  and  a 
statement  that  the  average  rate  is  $1.46.  This 
inclu-'es  the  savings  bank  figures,  although  that 
fact  is  not  stated.  Immediately  following  this, 
as  a  part  of  the  same  statement,  is  the  fol- 
lowing: "Add  to  the  amount  of  taxes  above 
given  the  railroad  and  telegraph  taxes  (estimat- 
ed as  assessed  last  year)  $176,192,  and  we  have 
the  whole  amount  of  taxes  assessed  upon  the 
persons  and  property  of  the  state,  to  wit,  $3,- 
111,007,  being  a  little  less  than  $9  for  each 
inhabitant."  There  is  no  other  reference  to  the 
railroad   tax. 

In  1882  there  Is  a  similar  recapitulation  giv- 
ing an  average  rate  "including  savings  banks," 
followed  by  the  summary  for  the  preceding 
year.  The  reports  for  1883,  1884,  and  1885  are 
in  limilar  form. 


In  1886  there  Is  the  first  statement  of  the 
railroad  tax.  It  appears  as  a  table  giving  the 
taxable  valuation  of  and  the  tax  assessed 
against  each  road.  In  the  summary  of  valua- 
tions, similar  to  those  in  former  years,  the  rate 
is  this  year  omitted  for  the  first  time.  A  math- 
ematical computation  shows  that  in  the  cities 
and  towns  it  was  $1.52,  that  including  savings 
banks  it  was  $1,413,  and  that  the  railroads 
were  assessed  at  $1.42. 

In  1887  the  table  of  railroad  taxes  disap- 
pears, and  the  statement  of  the  rate  reappears. 
There  was  a  similar  report  in  1888,  with  the 
additional  element  of  capital  in  insurance  com- 
panies and  tax  thereon. 

In  1889  and  1890  the  rate  Is  given,  follow- 
ed by  the  usual  statement  of  the  rate,  etc.,  for 
the  previous  year,  and  there  is  a  table  of  valua- 
tion and  taxation  of  railroads,  but  no  accom- 
panying statement  of  rate.  In  none  of  these 
years  is  railroad  taxation  or  average  rate  men- 
tioned in  the  preliminary  report  of  the  board. 
In  the  volumes  of  annual,  departmental  reports, 
printed  and  bound  by  the  state  for  preserva- 
tion in  its  archives  and  for  distribution  to  the 
towns  and  libraries  in  the  state,  this  report  was 
not  included.  Gen.  Laws  1878,  c.  6,  §  6.  The 
people  were  never  officially  informed  of  the 
acts  of  the  board  of  equalization,  until  the  pas- 
sage of  the  act  of  1891,  calling  for  a  report. 
Pub.  St.  1891,  c.  63,  §  7.  Such  information 
on  this  subject  as  went  to  the  Legislature  was 
an  addendum  to  tables  returned  as  a  basis  for 
assessing  the  state  tax,  to  which  this  informa- 
tion was  not  germane.  It  appeared  as  infor- 
mation of  general  interest,  with  nothing  to 
show  its  relation  to  the  railroad  tax.  When 
requested  to  state  how  they  determined  the  rate, 
in  1881,  the  facts  were  not  given  by  the  board, 
and  they  never  stated  in  plain  terms  how  the 
railroad  rate  was  made  up.  Their  certificates 
filed  with  the  State  Treasurer  follow,  in  sub- 
stance, the  form  adopted  by  the  court  before 
1878,  and  give  no  information  on  this  subject. 
It  is  immaterial  why  these  reports  were  made 
as  they  were.  The  issue  here  is  the  publicity 
given  to  the  details  of  the  acts  of  the  board. 
It  is  evident  that  what  they  had  done  could 
have  been  discovered  by  a  search  of  the  rec- 
ords in  the  Secretary  of  State's  office,  coupled 
with  mathematical  computations  based  upon 
those  records  and  the  printed  reports.  Bnt  the 
claim  here  is  that  these  acts  were  "notorious." 
The  question  is  not:  Could  it  have  been  prov- 
ed that  the  acts  were  done?  The  issue  is:  Did 
the  people  know  the  facts?  It  rests  upon  the 
proponents  of  the  doctrine  of  repeal  by  prac- 
tical construction  to  establish  their  case.  The 
available  evidence  here  seems  to  disprove  their 
proposition.  Certainly  it  does  not  prove  the 
things  necessary  to  establish  that  the  people 
of  the  state,  by  their  representatives  in  the  Leg- 
islature of  1891,  knowingly  and  intelligently 
abandoned  the  right  to  a  considerable  portion 
of  the  tax  upon  public  service  corporations. 

If  further  proof  is  sought  as  to  how  much 
or  how  little  was  known  in  the  late  '80's  of 
this  course  of  procedure,  it  may  be  found  in 
the  interesting  history  of  the  Boston,  Concord 
&  Montreal  Bailroad's  appeal  from  the  tax  for 
1881.  That  case  was  made  an  exception  to  the 
general  practice  in  that  year,  and  was  heard  by 
the  conrt.  Instead  of  being  sent  for  a  retrial 
before  the  hoaxi  of  equalization.     The  reason 
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appears  to  htve  been  that  in  this  case  there 
was  a  special  question  (the  value  of  the  road) 
not  common  to  the  other  cases.  At  the  trial 
early  in  1888  counsel  for  the  road  claimed  that 
the  rate  found  by  the  board  of  equalization  for 
1881  was  $1.46.  February  24,  1888,  the  sec- 
retary of  the  board,  in  response  to  an  inquiry 
from  counsel  for  the  state,  wrote  him  that  the 
"board  rate"  for  1881  was  $1.40.  This  was 
accepted  by  counsel  on  both  sides  and  by  the 
court  as  final,  and  the  decision  in  the  case 
rests  upon  thi>  letter.  .The  rate  was  in  fact 
$1.46.  That  fact  could  have  been  ascertained 
either  by  inspecting  the  records  of  the  board 
on  file  with  the  Secretary  of  State  or  from 
the  printed  statements  of  "valuation  and  tax- 
ation," often  referred  to  as  the  reports  of  the 
board.  The  evidence  was  not  obtained  from 
either  of  these  sources.  The  fact  that  the  rate 
reported  varied  largely  from  that  printed  in  the 
statement  of  valuation  and  taxation,  and  from 
the  record  at  the  state  house,  passed,  unno- 
ticed by  either  court  or  counsel.  It  is  evident 
that  the  notoriety  of '  this  procedure  did  not 
extend  to  the  legal  profession  at  that  time. 
Knowledge  of  how  the  state  board  of  equaliza- 
tion was  assessing  a  tax,  not  possessed  by  emi- 
nent counsel  or  by  judges  of  the  Supreme 
Court,  is  not  to  be  imputed  to  the  constantly 
changing  membership   of  the  Legislature. 

There  is  another  source  from  which  it  is 
quite  likely  the  legislators  obtained  knowledge 
of  this  decision  of  1883.  Morrison's  Digest, 
issued  in  the  bound  volume  in  1891,  was  avail- 
able in  the  advance  sheets  in  1890.  Under  the 
title  "Taxation,"  subhead  "Banks,  Railroads, 
Telegraph  Companies,"  he  states  the  law  of 
this  case  (page  735):  "In  the  assessment  ofvtx 
railroad  'as  near  as  may  be  in  proportion  to  the 
taxation  of  other  property'  in  towns,  the  rate 
at  which  savings  banks  are  taxed  by  the  state 
is  not  considered.  B.,  C-  &  M.  Railroad  v. 
SUte,  62  N.  H.  648."  Whether  this  was  or 
was  not  known  to  the  legislators,  it  is  con- 
vincing proof  that  knowledge  of  the  overruling 
power  of  the  acts  of  the  board  of  equalization 
had  not  become  universal  in  1891.  The  evi- 
dence is  more  persuasive  that  the  legislators 
did  not,  than  that  they  did,  know  how  the  board 
was  assessing  this  tax.  In  one  year  (1881) 
we  have  the  direct  testimony  of  the  House 
that  it  was  ignorant  of  the  rate  and  wished 
to  be  informed.  It  knew  no  more  (so  far  as 
this  issue  is  concerned)  after  the  board  made 
answer  than  it  did  before.  If,  on  the  one  hand, 
it  is  to  be  urged  that,  with  all  tiiis  evidence 
of  lack  of  knowledge,  it  is  still  presumed  that 
the  legislators  knew  what  was  being  done  by 
this  board  of  lay  Judges,  and  that  it  approved 
and  adopted  their  acts,  what  is  to  l)e  said 
about  their  Imowledge  of  the  longer  period  cov- 
ered by  the  contrary  practice  of  the  Supreme 
Court,  of  the  earliest  practice  of  this  board,  and 
of  the  reversal  of  its  later  action  by  the  court? 
It  is  not  to  l>e  presumed  that  the  Legislature 
understands  that  six  years  of  disregard  of  a  de- 
cision by  the  board  of  equalization  overrules 
the  action  of  the  court  of  last  resort.  It  is  said 
that,  conceding  the  soundness  of  all  that  is 
urged  as  to  the  history  of  the  statute,  yet  the 
Legislature  of  1891  must  have  intended  to  in- 
clude the  savings  bank  tax  in  the  computation 
of  the  rate  for  the  railroad  tax  because  the 


court  in  1879  held  the  former  to  be  a  property 
tax.  This  argument  only  takes  into  account  a 
part  of  the  evidence.  If  the  Legislature  in  1891 
knew  that  the  court  said  in  1879  that  the  sav- 
ings bank  tax  was  a  property  tax,  they  also 
knew  that  in  1883  the  court  said  "the  savings 
bank  tax  is  an  anomaly,  and.  is  universally 
understood  to  have  acquired  the  position  of  an 
exception  to  the  constitutional  rule  of  equality. 
It  is  so  regarded  in  the  assessment  of  state, 
county,  and  town  taxes  upon  unincorporated 
persons,  and  in  their  tax  appeals;  and  the 
plaintiffs'  charter  is  not  a  statutory  or  consti- 
tutional ground  of  exemption."     62  N.  H.  649. 

But,  aside  from  the  question  of  precedent,  the 
case  is  against  the  defendant  upon  principle, 
because  of  the  nature  of  the  savings  bank  tax. 
The  tax  is  computed  at  three-fourths  of  1  per 
cent,  upon  the  amount  of  general  and  1  per 
cent  upon  the  special  deposits  on  which  the 
corporation  pays  interest,  including  dividends 
declared,  but  not  paid,  with  certain  exemptions. 
Pub.  St.  1891,  c.  65,  8  5;  Laws  1895,  p.  469, 
c.  108,  S  1 ;  Laws  1907,  p.  101,  c.  102.  It  is 
not  a  tax  levied  upon  a  valuation  put  upon 
tiie  property  of  the  bank.  It  is  not  computed 
at  the  varying  rate  which  is  determined  from 
year  to  year  by  the  extent  of  the  public  needs. 
Whether  the  bank  has  mudt  or  little  surplus, 
whether  its  assets  have  been  carried  on  the 
books  at  a  high  or  low  figure,  the  amount  of 
the  assessment  is  not  varied ;  and,  whether  the 
needs  of  government  be  great  or  small,  the  rate 
is  always  the  same.  Such  a  tax  is  not  a  tax 
upon  property,  but  rather  a  privilege  tax,  or  an 
excise  upon  the  franchise  which  the  bank  en- 
joys. This  is  the  almost  nniversal  rule.  Jones 
V.  Bank,  66  Me.  242;  State  v.  Bank,  71  Vt 
234,  44  Atl.  349;  Commonwealth  v.  Bank,  5 
Allen'  (Mass.)  428;  s.  c,  sub  nom.  Provident 
Institution ,  v.  Massachusetts,  6  Wall.  (U.  S.) 
611,  18  L.  Ed.  907;  Suffolk  Savings  Bank. 
Pet'r,  161  Mass.  103,  23  N.  E.  728;  Coite  v. 
Society,  32  Conn.  173;  s.  c,  sub  nom.  Society 
for  Savings  v.  Coite,  6  Wall.  (TJ.  S.)  584,  18 
L.  Ed.  897;  Monroe  Savings  Bank  v.  City  of 
Roches'ter,  37  N.  T.  365;  State  Assessors  r. 
Railroad,  48  N.  J.  Law,  146,  4  Atl.  578 ;  Tren- 
ton Savings  Fund  v.  Richards,  52  N.  J.  Law, 
156,  18  AU.  582;  United  States,  etc.,  Co.  v. 
State,  79  Md.  63,  28  AU.  768;  Southern  6am 
Co.  V.  Laylin,  66  Ohio  St.  578,  64  N.  R  564; 
Pingree  v.  Auditor  General,  120  Mich.  95,  78 
N.  W.  1025,  44  L.  R.  A  679;  State  v.  Ander- 
son, 90  Wis.  550,  63  N.  W.  746;  Plummer  v. 
Coler,  178  U.  S.  115,  20  Sup.  Ct  829,  44  L. 
Ed.  998;  Cool.  Tax.  (3d  Ed.)  412,  413.  See. 
also,  the  authorities  collected  in  the  note,  66 
L.  R.  A.  333. 

An  ad  valorem  tax  is  a  tax  "ui>on  property 
by  a  valuation,  and  effect  can  only  be  given 
to  it  by  means  of  assessors,  who  value  the 
property  and  apportion  the  tax  by  their  es- 
timate." Specific  taxes  are  "those  which  im- 
pose a  specific  sum  by  the  head  or  number,  or 
by  some  standard  of  weight  or  measurement, 
and  which  require  no  assessment  beyond  a  list- 
ing and  classification  of  the  subjects  to  be  tax- 
ed. License  taxes  and  other  taxes  on  business 
or  occupation,  stamp  taxes,  taxes  on  franchises 
and  privileges,  are  usually  specific  •  •  • 
As  regards  all  such  taxes,  the  law  by  which 
they  are  laid  ia  of  itself  a  complete  apportion- 
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ment  Ministerial  officers  have  nothing  to  do 
bat  to  list  the  subjects  of  taxation;  daasify 
them  where  that  is  necessary;  ascertain  the 
number,  weight,  measurement,"  etc.,  "and  col- 
lect the  sum  which  the  law  has  definitely  fixed.'* 
Cool.  Tax.  (3d  Ed.)  412,  413.  "The  decisive 
reason  wliy  it  cannot  be  supported  as  a  tax 
on  property,  in  the  sense  in  which  that  phrase 
is  osed  in  the  Constitution  in  the  article  dted, 
is  that  it  is  not  'proportional' ;  that  is.  It  is 
not  laid  according  to  any  rule  of  proportion 
whatever,  but  is  imposed  only  on  the  corpora- 
tions designated  in  the  act,  without  any  refer- 
ence to  the  amount  required  to  be  raised  by 
taxation  for  public  purposes,  or  to  the  actual 
property  held  by  such  corporation  subject  to 
taxation,  or  to  the  whole  amount  of  property 
in  the  commonwealth  liable  to  be  assessed  for 
the  public  service."  Commonwealth  v.  Com- 
pany, 12  Allen  (Mass.)  298,  300.  The  amount 
of  the  tax  "is  not  fixed  or  determined  by  a  val- 
uation of  the  property  of  the  bank.  The  aver- 
age of  deposits  during  a  certain  period  includes 
only  the  amount  credited  to  depositors.  It  does 
not  embrace  a  valuation  of  the  investments 
made  by  the  banJc,  or  the  market  value  of  its 
property.  The  tax  is  assessed  wholly  irrespec- 
tive of  investments,  and  without  any  regard  to 
the  profit  or  loss  made  or  incurred  by  the  cor- 
poration on  the  property  in  its  possession  or 
on  the  business  which  it  has  carried  on.  The 
average  of  deposits  during  the  period  of  time 
denoted  in  the  statute  may  not  be  equivalent 
to  the  whole  property  owtied  by  the  bank,  ex- 
clusive of  money  invested  in  the  securities  of 
the  government.  The  amount  of  the  tax  in  no 
way  depends  on  the  aggregate  of  the  invest- 
ments of  the  bank.  It  must  be  the  same 
whether  the  investments  have  been  profitable 
or  otherwise.  No  valuation  of  property  is 
necessary  to  the  assessment  of  the  tax,  and 
none  is  in  fact  made.  How,  then,  in  any  just 
sense  can  the  assessment  be  deemed  to  be  a 
tax  on  property?"  Commonwealth  v.  Inst,  for 
Savings,  12  Allen  (Mass.)  312,  314.  Much  of 
the  reasoning  captained  in  these  authorities  ap- 
pears to  have  been  approved  in  this  state. 
"The  idea  of  proportional  and  reasonable  or 
juBt  and  equal  taxation  is  founded  on  the  dec- 
laration in  the  Bill  of  Bights  that  every  mem- 
ber of  the  community  is  bound  to  contribute 
his  share  in  the  expense  necessary  to  the  pro- 
tection of  his  property.  This  proportion  Is 
wholly  destroyed  by  fixing  a  tax  upon  value 
on  one  kind  of  property,  and  a  tax  on  gross 
receipts  upon  another.  While  the  amount  to  be 
raised  on  other  kinds  of  property  dei>ends  up- 
on the  amount  required  for  public  objects,  and 
the  rate  of  taxation  depends  upon  the  amount 
of  property  within  the  taxing  district  and  the 
public  necessities,  nnder  the  statute  in  ques- 
tion, the  rate  is  always  the  same.  There  can 
be  no  proportion  or  equality  between  that 
which  is  fixed  and  that  which  is  uncertain  and 
flactnating."  State  v.  Express  Co.,  60  N.  H. 
219,  245.  The  last  sentence  states  the  present 
case  in  a  nutshell.  There  can  be  no  proportion 
between  the  fluctuating  railroad  tax  and  the 
fixed  savings  bank  tax. 

The  suggestion  that  the  savings  bank  tax 
is  laid  upon  the  property  of  the  depositors 
is  the  only  reason  whidi  has  been  advanced  for 
the  holding  which  is  peculiar  to  this  state.    In 


no  case  is  the  matter  reasoned  out.  No  at- 
tempt has  been  made  to  answer  the  convincing 
logic  which  has  prevailed  in  substantially  all 
other  Jurisdictions.  If  the  conclusions  here 
reached  resulted  from  irresistible  logic,  they 
should  be  followed,  even  against  the  unanimous 
judgment  of  all  other  courts.  If  they  did  not 
80  result,  they  should  be  abandoned.  It  was 
first  held  that  the  assessment  upon  savings 
banks  was  a  property  tax.  Bartlett  v.  Carter, 
58  N.  H.  105.  The  next  step  in  the  progress 
of  the  argument  is  the  decision  that  all  prop- 
erty taxes  must' be  proportionaL  Boston,  etc., 
R.  R.  y.  State,  60  N.  H.  87,  9a  Immediately 
after  this  follows  the  decision  that  our  Consti- 
tution provides  "no  warnint  for  the  imposition 
of  any  other  tax  than  one  assessed  upon  a  pro- 
portional and  equal  valuation  of  all  the  dif- 
ferent kinds  of  property  on  which  it  is  to  be 
levied."  State  v.  Express  Co.,  60  N.  H.  219, 
246.  And  then  the  question  of  the  constitution- 
ality of  the  savings  bank  tax  was  presented  for 
decision.  The  court  said:  "The  savings  bank 
tax  is  an  anomaly,  resting  on  peculiar  grounds 
of  public  policy,  and  is  universally,  understood 
to  have  acquired  the  position  of  an  exception  to 
the  constitutional  rule  of  equality."  Boston, 
etc.,  R.  R.  V.  SUte,  62  N.  H.  648;  Somers- 
worth  Savings  Bank  v.  Town  of  Somersworth, 
68  N.  H.  402,  44  AtL  634.  The  tax  was  sus- 
tained, as  an  anomaly,  because  of  the  universal 
understanding  that  such  a  tax  was  an  exception 
to  the  constitutional  rule  of  equality.  It  was 
anomalous  because  its  name  and  kind  had  there- 
tofore been  excluded  by  the  court  from  the 
New  Hampshire  constitutional  scheme  for  taxa- 
tion. There  was  no  power  to  lay  a  franchise 
tax  in  this  state.  But  by  the  universal  under- 
standing, such  a  tax  was  given  a  place  in  a 
constitutional  scheme  for  taxation.  It  was  an 
exception  to  the  constitutional  rule  of  propor- 
tional equality,  as  all  specific  taxes  are.  So, 
while  the  court  in  this  state  generally  denied 
the  validity  of  these  taxes  that  would  be  valid 
elsewhere,  in  this  instance  the  tax  was  held  to 
be  valid.  The  universal  understanding  could 
not  be  ignored;  yet  the  decision  could  not  be 
reconciled  with  the  previous  utterances  of  the 
court  The  court  having  declined  to  follow  its 
argument  to  its  legitimate  conclusion,  the  logic 
of  the  situation  called  for  a  modification  of  the 
earlier  cases.  Whether  the  decision  was  in- 
tended to  effect  such  a  result  cannot  be  ascer- 
tained. The  matter  was  disposed  of  with  the 
brief  declaration  that  the  law  was  as  stated. 
There  is  in  all  this  at  least  a  suggestion  that 
the  earlier  decisions  against  .  the  constitution- 
ality of  any  tax  not  assessed  by  a  proportion 
common  to  all  other  taxes  may  have  been  er- 
roneous. And  this  doubt  appears  to  have  re- 
cent sanction.  Thompson  v.  Kidder,  74  N.  H. 
88,  90,  65  Atl.  392.  But  it  is  not  necessary 
to  now  determine  whether  an  excise  on  a  fran- 
chise could  or  could  not  have  l>een  levied  in 
1880.  By  the  amendment  to  the  Constitution 
adopted  in  1903,  taxes  upon  franchises  are  ex- 
pressly provided  for,  and  must  now  be  valid  if 
not  repugnant  to  other  constitutional  limita- 
tions. Thompson  V.  Kidder,  74  N.  H.  96,  65 
Atl.  392.  If  before  1903  franchise  taxes  were 
anomalies  which  could,  not  be  classified  under 
our  Constitution,  they  are  so  no  longer.  Not 
being  a  property  tax,  this  levy  upon  savings 
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banks  is  not  included  in  tbe  class  of  taxes  npon 
property.  A  tax  upon  a  fixed  basis  of  value, 
and  at  a  fixed  rate,  has  no  logical  relation  to 
one  upon  the  true  value  of  property,  assessed 
at  a  fluctuating  rate  adjusted  to  the  varying 
public  needs.  "There  can  be  no  proportion  or 
equality  between  that  which  is  fixed  and  that 
which  is  uncertain  and  fluctuating."  State  v. 
EiXpress  Co.,  supra;  Oliver  v.  Washington 
Mills,  11  Allen  (Mass.)  268,  277. 

It  is  said  that  this  reasoning  is  fallacious 
because  the  figures  can  be  combined  and  the 
rule  of  three  can  be  applied  to  the  result.  Of 
course,  any  figures  relating  to  any  subject,  or 
to  an  indefinite  number  of  subjects,  can  be 
thus  combined  and  an  arithmetically  correct  re- 
sult obtained.  But  much  more  than  a  ques- 
tion of  arithmetic  is  here  involved.  It  is  the 
constitutional  question  of  whether  in  assessing 
taxes  upon  property  (as  distinguished  from  ex- 
cises), the  rule  of  proportional  equality  must 
be  followed.  The  soundness  of  that  rule  has 
never  before  been  doubted  by  the  courts  of  this 
state.  The  same  line  of  reasoning  now  adopted 
by  the  court  was  urged  by  counsel  in  Amos- 
keag  Mfg.  Co.  v.  City  of  Manchester,  70  N. 
H.  336,  47  Atl.  74,  on  the  subject  of  includ- 
ing poll  taxes  in  the  determination  of  distribu- 
tion of  the  common  burden.  It  was  there  con- 
ceded that  the  defendants',  mathematics  were 
faultless;  but  the  fact  that  there  was  error 
"in  taking  as  the  common  burden  to  be  pro- 
portioned the  whole  tax  instead  of  the  property 
tax"  was  then  seen  to  be  fatal  to  the  proposed 
process.  It  is  equally  so  here.  By  the  process 
here  adopted  by  the  majority  of  the  court,  the 
railroad  tax  is  in  part  based  upon  an  equal 
distribution  of  the  public  needs  from  year  to 
year  and  in  part  upon  an  arbitrary  rate.  The 
result  cannot  be  a  tax  based  wholly  upon  an 
equal  distribution  of  the  annual  burden.  Un- 
less it  is  true  that  A.'s  protierty  tax  can  be 
levied  at  the  rate  required  for  public  uses  and 
B.'s  tax  upon  his  property  at  a  fixed  rate,  the 
process  adopted  is  faulty,  and  the  conclusion 
reached  is  wrong.  In  Boston,  etc.,  B.  R.  t. 
State,  62  N.  H.  648  (where  the  question  of  the 
nature  of  the  savings  bank  tax  was  involved), 
and  again  in  Somersworth  Bank  v.  Town  of 
Somersworth,  68  N.  H.  402,  44  Atl.  534  (where 
the  constitutionality  of  that  tax  was  directly  in 
issue),  it  was  said  that  the  savings  bank  tax 
is  "an  exception  to  the  constitutional  rule  of 
equality."  Any  other  tax  apportioned  accord- 
ing to  this  tax  must  in  turn  be  contrary  to  that 
constitutional  requirement.  The  railroad  tax 
is  a  property  tax,  and  must  be  laid  in  accord- 
ance with  the  constitutional  rule  of  equality. 
If  the  statute  calls  for  a  levy  in  violation  of 
this  rule,  it  is  unconstitutional  and  void.  Bos- 
ton, etc.,  R.  R.  V.  State,  60  N.  H.  87.  The 
presumption  is  that  the  Legislature  intended  to 
keep  within  constitutional  limits.  State  v. 
Jackson,  60  N.  H.  511,  43  Atl.  749.  The  mere 
fact  that  the  statute  can  be  construed  to  in- 
fringe the  constitutional  limitation  is  not 
enough  to  warrant  such  an  interpretation  of 
the  legislative  intent.  The  rule  is  imperative 
that  such  an  intention  is  not  to  be  implied.  It 
must  be  clearly  manifested.  Leavitt  v.  Lover- 
ing,  64  N.  H.  607,  15  Atl.  414,  1  L  R.  A.  58. 
A  legislative  intent  to  thus  violate  the  rule  of 
equality  is  not  shown  in  this  case.  The  act  of 
1881   was   passed   because   the  court  bad  just 


said  that  the  statute  as  it  then  existed  was 
an  offense  against  that  rule.  The  evident  and 
only  purpose  of  the  Legislature  was  to  correct 
that  error.  It  is  as  certain  that  it  did  not  in- 
tend to  include  what  the  Constitution  excluded, 
as  that  it  intended  to  correct  the  former  ex- 
clusion of  that  which  the  Constitution  includ- 
ed. In  a  peculiar  degree  the  thought  that  the 
statute  be  kept  within  constitutional  limits 
must  have  been  in  the  minds  of  those  legis- 
lators. "And,  when  the  intention  of  the  Legis- 
lature is  plain,  it  is  the  duty  of  the  court  so 
to  construe  the  act  as  to  carry  out  the  Inten- 
tion if  the  language  used  will  fairly  adlnit  of 
such  construction."  State  v.  Jackson,  69  N.  H. 
511,  626,  43  Atl.  749. 

The  case  as  to  the  insurance  tax  is  still  clear- 
er. A  stock  fire  insurance  company  pays  "a. 
tax  of  1  per  cent,  upon  the  amount  of  its 
paid-up  capital  on  the  1st  day  of  April."  Pub. 
St.  1901,  c  65,  §  9.  It  is  common  knowl- 
edge that,  while  the  stock  in  some  of  these 
companies  has  been  and  is  of  large  value,  in 
others  has  been  worth  nothing.  But  the  same 
tax— 1  per  cent,  upon  the  par  value  of  the 
stock — is  uniformly  levied.  It  seems  super- 
fluous to  extend  the  argument  upon  the  propo- 
sition that  this  is  not  a  property  tax.  The 
soundness  of  the  conclusion  appears  to  be  con- 
ceded. Nor  should  the  question  be  avoided  up- 
on the  ground  that  the  error  has  decreased  the 
railroad  tax  but  a  few  hundred  dollars.  In 
the  year  1906  the  board  of  equalization  car- 
ried their  tax  rate  to  the  third  decimal.  No 
good  reason  appears  why  this  should  not  al- 
ways be  done  in  figuring  these  taxes,  whicli 
deal  with  large  amounts  of  property  in  single 
items.  If  the  exclusion  of  the  insurance  tax 
meant  great  and  impractical  labor  in  the  com- 
putation of  the  railroad  tax,  there  might  be 
ground  to  justify  its  retention  in  the  calcula- 
tions. It  might  then  well  be  said  that  the  re- 
sult was  as  near  an  approximation  as  could  rea- 
sonably be  arrived  at  But  the  situation  pre- 
sents the  reverse  of  this  proposition.  The  in- 
clusion of  the  insurance  tax  adds  one  more 
factor  to  the  complications  of  the  computation. 
Its  exclusion  would  simplify  the  matter.  In 
this  posture  of  the  affair  the  erroneous  inclu- 
sion which  complicates  cannot  be  justified  on 
the  plea  of  simplification ;  nor  can  the  sim- 
plifying exclusion  be  refused  because  compli- 
cations ought  to  be  avoided.  The  question  of 
the  inclusion  of  this  tax  is  directly  involved 
in  the  present  case.  It  should  be  decided. 
If,  as  the  majority  opinion  suggests,  the  tax  in 
to  be  differentiated  from  the  savings  bank  tax, 
the  reasons  should  be  given. 

The  rights  of  the  public  service  corporations 
are  not  infringed  by  the  exclusion  of  the  fixed 
savings  bank  and  insurance  taxes  from  the 
computation  of  their  proportional  shares  of  the 
public  burden.  Those  heretofore  unclassified 
anomalies  are  not  considered  in  the  assessment 
of  property  taxes  upon  unincorporated  persons, 
and  the  public  service  companies'  charters  are 
neither  statutory  nor  constitutional  grounds  for 
claiming  an  exemption.  Boston,  etc,  R.  R.  v. 
State,  62  N.  H.  648.  The  demurrer  should  be 
overruled. 

BINGHAM,  J.  (dissenting).  I  agree  with 
Judge  PEASLEB  in  all  that  he  has  said ;  and, 
while  little  can  be  added  to  his  able  and  ex- 
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haustive  discussion,  the  question  la  of  such  Im- 
portance, and  the  opinion  of  the  majority  is 
so  fiUlacions  in  reasoning  and  unjust  in  its 
result,  that  I  feel  I  would  be  remiss  In  the 
performance  of  my  duties  if  I  failed  to  state 
in  part  at  least,  the  views  I  entertain. 

The  main  question  in  the  case  is  whether 
the  taxes  assessed  upon  savings  banks  and  fire 
insurance  companies  shall  be  taken  into  con- 
sideration in  ascertaining  the  rate  at  which 
railroad,  telegraph,  telephone,  and  express  com- 
panies shall  be  taxed.  The  board  of  equaliza- 
tion, acting  under  the  advice  of  the  Attorney 
General  and  in  disregard  of  the  decision  of 
the  court  in  Boston,  etc.,  R.  B.  v.  State,  62 
N.  H.  648,  have  added  the  amount  of  savings 
bank  deposits  and  fire  insurance  capital  to  the 
amount  of  property  in  the  various  cities  and 
towns  throughout  the  state,  and  the  amount  of 
the  tax  raised  upon  savings  bank  deposits  and 
fire  insurance  capital,  at  the  fixed  rates  of 
three-quarters  of  1  per  cent,  and  1  per  cent.,  to 
the  amount  raised  in  cities  and  towns  through- 
out the  state  to  meet  the  public  charges  in- 
curred by  them  and  by  the  counties,  and  such 
part  of  the  state  charges  as  have  been  appor- 
tioned to  them ;  and,  with  these  figures  as  a 
basis,  have  computed  the  rate  for  the  assess- 
ment of  the  tax  upon  the  above-named  corpo- 
rations. The  result  of  this  method  of  computa- 
tion has  been  to  reduce  the  amount  of  tax 
paid  by  public  service  corporations  upon  their 
taxable  property  frpm  $70,000  to  $75,000  each 
year  below  what  they  would  have  had  to  pay  if 
their  property  had  been  taxed  at  the  same  rate 
at  which  individuals  are  taxed  for  town,  coun- 
ty, and  state  purposes  upon  an  equal  amount  of 
property.  This  being  the  result,  the  question 
presented  is:  Does  the  statute  under  which  the 
tax  is  assessed  authorize  the  adoption  of  such 
a  method  of  computation;  and,  if  it  does,  is 
it  sanctioned  under  the  provisions  of  our  Con- 
stitution? In  Amoskeag  Mfg.  Co.  v.  City  of 
Manchester,  70  N.  H.  336,  344,  47  Atl.  74, 
Chief  Justice  Parsons,  then  an  associate  jus- 
tice, in  delivering  the  opinion  of  the  court  said: 
"By  an  unbroken  line  of  decisions  in  this  state 
during  the  last  73  years,  from  the  opinion  of 
the  Justices  in  1827,  4  N.  H.  565,  to  the  deci- 
sion in  this  case  (ante,  p.  200),  it  has  been  con- 
clusively settled  that  the  constitutional  rule  of 
equality  in  taxation  requires  that  throughout 
the  same  taxing  district  the  same  tax  shall  be 
laid  upon  the  same  amount  of  property,  'so  that 
each  man's  taxable  property  shall  bear  its  due 
portion  of  the  tax  according  to  its  value.' 
Opinion  of  the  Court,  4  N.  H.  565,  568.  The 
share  which  every  person  is  bound  to  contribute 
for  the  protection  in  the  enjoyment  of  his  life, 
liberty,  and  property  to  which  he  is  entitled  (Bill 
of  Rights,  art.  12)  Is  his  proportional  part  of 
the  expense  of  such  protection  according  to  the 
amount  of  his  taxable  estate.  •  *  *  Any 
scheme  of  mathematical  reasoning  which 
•  •  *  assesses  against  the  plaintiffs  a  tax 
greater  or  less  than  that  assessed  to  others 
upon  the  same  amount  of  taxable  estate — a 
result  in  conflict  with  the  Constitutiop  and 
fundamental  principles  of  justice— is  inevitably 
unsound  and  erroneous,  either  in  the  theory 
itself,  or  in  the  premises  upon  which  such  sys- 
tem is  based.  '  If  the  method  is  correct,  the  re- 
sult must  be  right.  If  the  result  is  wrong,  the 
reasoning  la  fallacious.     The  accuracy  of  the 


method  of  computation  is  safely  and  sufficient- 
ly tested  by  the  result"  Starting  with  these 
declarations  as  our  premise,  and  they  are  un- 
doubtedly sound,  it  is  apparent  that  all  taxes 
upon  property  which  are  sanctioned  under  the 
provisions  of  our  Constitution  must  be  propor- 
tional and  equal;  that  each  man's  taxable  es- 
tate must  bear  its  due  proportion  of  the  public 
burden  according  to  its  value;  and  that  any 
scheme  of  mathematical  reasoning  which  assess- 
es against  the  property  of  one  man  in  the  same 
taxing  district  a  tax  greater  or  less  than  that 
assessed  to  others  on  the  same  amount  of  tax- 
able property  is  in  conflict  with  the  Constitu- 
tion and  fundamental  principles  of  justice,  and 
the  reasoning  by  which  such  a  result  is  reach- 
ed is  fallacious. 

In  Boston,  etc.,  R.  R.  v.  State,  60  N.  H. 
87,  it  was  held.  Chief  Justice  Doe  delivering 
the  opinion,  that  the  tax  required  to  be  assessed 
upon  railroads  pursuant  to  the  statute  here 
under  consideration  was  a  proportional  tax, 
that  it  must  be  laid  according  to  the  consti- 
tutional rule  of  equality,  and  that  if  it  was 
a  state  tax  it  "must  be  proportional  through- 
out the  state."  In  other  words,  that  the  tax 
is  a  property  tax ;  that  the  property  of  the  rail- 
road must  bear  its  due  proportion  of  the  pub- 
lic burden  according  to  its  value.  It  having 
been  thus  determined  that  the  railroad  tax  is 
a  property  tax,  we  will  now  consider  the  nature 
of  the  tax  assessed  upon  savings  banks. 

In  Boston,  etc.,  R.  R.  v.  State,  62  N.  H.  648, 
649,  it  was  held,  in  an  opinion  delivered  by  the 
same  Chief  Justice,  that  "the  savings  bank  tax 
(Gen.  Laws  1878,  c.  65,  §  8)  is  an  anomaly,  rest- 
ing on  peculiar  grounds  of  public  policy,  and 
is  universally  understood  to  have  acquired  the 
position  of  an  exception  to  the  constitutional 
rule  of  equality."  In  Somersworth  Savings 
Bank  v.  Town  of  Somersworth,  68  N.  H.  4(», 
44  Atl.  534,  the  constitutionality  of  the  savings 
bank  tax  was  sustained,  not,  however,  on  the 
ground  that  it  was  a  property  tax  and  that  the 
property  of  the  bank  bore  its  due  proportion 
of  the  public  burden  according  to  its  value, 
but  upon  the  ground,  as  announced  in  Boston, 
etc.,  B.  B.  v.  State,  62  N.  H.  648,  that  "the 
savings  bank  tax  is  an  anomaly,  resting  on  pe- 
culiar grounds  of  public  policy,  and  is  univer- 
sally understood  to  have  acquired  the  position 
of  an  exception  to  the  constitutional  rule  of 
equality."  The  opinion  in  this  case  was  writ- 
ten by  C^ief  Justice  Doe.  It  was  edited  by 
Judge  Walker  after  Judge  Doe's  death,  and 
was  adopted  by  his  surviving  associates,  includ- 
ing the  present  Chief  Justice,  as  the  opinion  of 
the  court.  In  State  v.  Griffin,  69  N.  H.  1,  33,' 
39  Atl.  260,  41  L.  R.  A.  177,  76  Am.  St.  Rep. 
130.  Chief  Justice  Carpenter,  in  speaking  of 
the  savings  bank  tax  and  the  statute  authori- 
zing its  assessment,  said:  "This  court  in  1883, 
less  than  20  years  after  the  enactment  creat- 
ing the  discrimination,  declared  that  'the  sav- 
ings bank  tax  is  an  anomaly,  resting  on  pe- 
culiar grounds  of  public  policy,  and  is  univer- 
sally understood  to  have  acquired  the  position 
of  an  exception  to  the  constitutional  rule  of 
equality.'  Railroad  v.  State,  62  N.  H.  648, 
649" — and  that  it  became  an  exception  "solely 
by  virtue  of  the  statute  creating  it,  and  less 
than  20  years  of  public  acquiescence."  See, 
also.  State  v.  Gerry,  68  N.  H.  495,  510,  38  Atl. 
272,  38  L.  B.  A.  228.    It  is  therefore  author- 
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'  Itativel;  determined  hy  tbese  decisions  that  In 
this  state  the  savings  banii  tax  is  not  a  pro- 
portional and  equal  tax,  that  the  property  of 
the  bank  does  not  bear  the  same  amount  of  tax 
as  is  borne  by  others  upon  a  like  amount  of 
property,  and  that  it  is  not  a  property  tax 
within  the  meaning  of  our  CSonstitution,  but  an 
anomaly  and  an  exception  to  the  constitutional 
rule  of  equality.  These  decisions  (62  N.  H. 
648 ;  68  N.  H.  402)  are  directly  in  conflict  with 
the  decision  in  Bartlett  r.  Carter,  59  N.  H.  103, 
which  must  be  considered  as  overruling  it  to 
the  extent  that  they  hold  that  the  tax  upon  sav- 
ings banks  is  an  anomaly,  and  not  a  propor- 
tional tax  laid  upon  property  according  to  the 
constitutional  rule  of  equality.  It  was  also 
held  in  Boston,  etc.,  R.  R.  v.  State,  62  N.  H. 
648,  that  the  savings  bank  tax,  being  an  an- 
omaly and  not  laid  according  to  the  constitu- 
tional rule  of  equality,  was  not  to  be  taken  into 
consideration  in  assessing  the  tax  upon  rail- 
roads; that  it  was  not  taken  into  consideration 
in  assessing  state,  cpunty,  and  town  taxes  upon 
individuals;  and  that  the  railroads  stood  in  no 
different  relation  to  the  tax  to  be  assessed  npon 
them.  The  syllabus  to  the  case  states  that,  "in 
the  assessment  of  a  railroad  'as  near  as  may 
be  in  proportion  to  the  taxation  of  other  prop- 
erty' in  towns,  the  rate  at  which  savings  banks 
are  taxed  by  the  state  is  not  considered."  There 
can  be  no  doubt  as  to  the  meaning  of  this  de- 
cision. The  entry  of  Judge  Isaac  W.  Smith  up- 
on the  record  of  the  case  preserved  in  148 
Briefs  and  Cases,  321,  states  that  the  tax  upon 
railroads  is  "to  be  assessed  as  if  there  were  no 
savings  banks."  The  entry  in  Judge  Clark's 
docket,  that  it  is  "agreed  that  no  deduction  of 
tax  should  be  made  on  account  of  savings  bank 
tax  being  1  per  cent  and  other  property  l'^ 
per  cent.,"  and  the  figures  in  the  office  of  the 
State  Treasurer  show  that  the  tax  paid  by  the 
railroad  was  in  accordance  with  the  findings  of 
the  referees,  which  excluded  the  savings  bank 
tax  from  the   computation. 

The  question  arose  upon  an  appeal  from  the 
tax  of  1880.  The  referees  found  that  the  true 
value  of  the  railroad  was  $1,900,000;  that 
property  generally  throughout  the  state  was 
assessed  at  73.6  per  cent,  of  its  true  value ;  that 
the  railroad  should  therefore  be  valued  for  pur- 
poses of  taxation  at  73.6  per  cent,  of  51,900,- 
000,  or  at  $1,308,400 ;  that  the  average  rate  of 
taxation  throughout  the  state,  excluding  the  tax 
on  savings  bank  deposits,  was  $1.52,  and,  in- 
cluding it,  $1.44;  that  the  railroad  should  be 
taxed  at  the  rate  of  $1.52  on  $1,398,400,  and 
should  pay  a  tax  of  $21,255.68.  In  1880  the 
railroad  paid  to  the  State  Treasurer  on  its 
tax  for  that  year  $17,000.  This  left  a  balance 
of  $4,255.68  due  the  state.  In  1888  an  abate- 
ment of  $2,331.10  was  allowed  the  railroad  on 
its  appeal  from  the  tax  of  1881.  This  sum 
was  applied  by  the  State  Treasurer,  under  the 
direction  of  Attorney  General  Barnard  and  Ed- 
win G.  Eastman,  our  present  Attorney  General, 
upon  the  balance  of  $4,255.68,  leaving  still  due 
the  state  upon  the  tax  for  1880  the  sum  of 
$1,924.58.  This  balance,  with  interest  to  June, 
1888,  was  then  paid  by  the  railroad.  If  its 
property  had  been  assessed  by  the  referees  at 
the  rate  of  $1.44,  which  rate  would  have  In- 
cluded the  savings  bank  tax,  the  tax  then  as- 
sessed against  it  would  have  been  $20,136.96, 
or  $1,11&T1  less  than  the  tax  in  fact  assessed. 


and  the  payment  made  by  !t  would  have  been 
correspondingly  less.  These  facts  clearly  dis- 
close the  meaning  of  the  court  as  expressed  in 
their  decision  in  this  case,  and  demonstrate 
beyond  a  doubt  that  what  the  court  intended  to 
decide,  and  what  they  in  fact  decided,  was  that 
in  assessing  taxes  upon  railroads  the  tax  upon 
savings  banks  should  be  excluded  from  the  com- 
putation. Again,  in  the  case  of  Amoskeag  Mfg. 
Co.  v.  Manchester,  supra,  in  which  the  opinion 
was  delivered  by  our  present  Chief  Justice,  it 
was  decided  that  in  determining  the  amount  of 
the  public  burden  to  be  apportioned  to  the 
Amoskeag  Company  as  a  tax  npon  its  property 
the  tax  assessed  iipon  polls  could  not  be  taken 
into  consideration;  that  a  poll  tax  was  not  a 
property  tax;  that  there  was  "no  constitutional 
provision  as  to  the  relative  amounts  to  be  as- 
sessed upon  polls  and  upon  property" ;  and  that 
"a  legislative  enactment  requiring  such  a  dis- 
tribution of  the  taxes  between  polls  and  estates 
as  would  compel  a  portion  of  the  taxpayers  to 
pay  oa  their  property  more  than  others  paid 
on  the  same  amount  of  property  would  be  in 
violation  of  the  Constitution."  But  the  Chief 
Justice,  in  delivering  the  opinion  of  the  majors 
ity  in  the  present  case  and  construing  the  stat- 
ute directing  the  assessment  of  taxes  upon  pub- 
lic servict'  corporations,  not  only  holds  that  the 
act  directs  that  a  less  amount  of  tax  shall  be 
imposed  upon  the  property  of  public  service 
corporations  than  is  imposed  upon  a  like 
amount  of  property  owned  by  others,  but  also 
that  the  statute  so  construed  would  be  con- 
stitutional ;  for  he  decides  that  the  board  of 
equalization  were  right  in  taking  into  considera- 
tion the  savings  bank  tax  in  determining  the 
tax  to  be  assessed  upon  public  service  corpora- 
tions, and  this  notwithstanding  the  direct  effect 
of  such  a  method  of  computation  is  to  permit 
them  to  pay  some  $70,000  or  $75^000  less  tax 
each  year  than  other  taxpayers  are  required 
to  pay  upon  the  sdme  amount  of  property.  It 
is  indisputable  that  such  a  construction  of  the 
statute  and  method  of  computation  produces 
this  result  The  answer  to  the  Chief  Jus- 
tice's present  position  is  that  the  statute,  if  it 
must  be  so  construed,  is  clearly  unconstitution- 
al; and,  to  use  his  own  language  as  given  in 
Amoskeag  Mfg.  Co.  v.  Manchester,  supra:  "Any 
scheme  of  mathematical  reasoning  which 
•  •  •  assesses  against  ♦  •  •  [the  public 
service  corporations  of  the  state]  *  *  •  a 
tax  •  •  *  less  than  that  assessed  to  others 
upon  the  same  amount  of  taxable  estate — a  re- 
sult in  conflict  with  the  Constitution  and  funda- 
mental principles  of  justice— is  inevitably  on- 
sound  and  erroneous,  either  in  the  theory  it- 
self, or  in  the  premises  upon  whidi  such  sys- 
tem is  based.  ♦  ♦  ♦  If  the  result  is  wrong. 
the  reasoning  .is  fallacious.  The  accuracy  of 
the  method  is  safely  and  sufficiently  tested  by 
the  result"  The  savings  bank  tax  being  a 
fixed  tax,  and  not  one  laid  according  to  any  rule 
of  proportion  or  equality— no  matter  by  what 
name  it  may  be  designated,  whether  anomaly, 
excise,  or  something  else — cannot  be  taken  into 
consideration  in  ascertaining  the  proportional, 
and  equal  share  of  the  public  burden  to  be  as- 
sessed npon  public  service  corporations;  for,  as 
said  in  State  v.  Express  Ca,  60  N.  H.  219, 
"there  can  be  no  proportion  or  equality  be- 
tween that  which  is  fixed  and  that  which  is  un- 
certain and  fluctuating."    This  statement  of  the 
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coart  in  tlutt  case  was  true  wben  it  was  made 
and  is  tme  to-dar,  as  applied  to  the  assess- 
ment of  pToportionai  and  equal  taxes  upon  prop- 
erty, and  cannot  be  belittled  or  snuffed  out  by 
being  referred  to  as  being  "as  self-evident  as  a 
prellminaty  axiom  in  Eadid." 

What  has  been  said  as  to  the  savings  bank 
tax  applies  with  equal  force  to  the  tax  upon 
fire  insurance  capital.  In  neither  case  are  the 
taxes  assessed  upon  any  basis  of  proportion- 
ality or  equality  to  meet  the  public  charges  of 
government,  as  is  the  case  with  those  levied  up- 
on public  service  corporations  and  individuals, 
and  neither  should  be  taken  into  consideration, 
in  assessing  the  taxes  required  to  be  levied  upon 
such  corporations  or  individual*. 


COS  Hd.  623) 

WIIiLSON  et  al.  v.  WIM-IAMS  et  al. 
(Court  of  Appeals  of  Maryland.    June  25,  1908.) 

1.  Set-Of»    AWD    COTJNTEBCLAIH— NATtntr   OF 
C1.AI11B. 

A  judgment  for  costs  and  an  indebtedness 
not  reduced  to  judgment  are  obligations  of  the 
same  kind  and  quality,  so  that  the  one  may  be 
set  off  against  the  other. 

2.  Samb— Equitable   Set-Off— Ihbolvknot. 

One  against  whom  there  is  a  judgment  for 
costs  is  entitled  to  an  equitable  aet-oS  thereof; 
the  one  having  the  judgment  being  insolvent,  as 
well  as  indebted  to  him. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §1  &-11.] 

3.  subsooation  —  discharqe  of  debt  — 
Rights. 

Though  the  rights  of  ofiScers  of  the  court, 
whose  compensation  for  services  rendered  in  a 
cause  is  taxable  as  part  of  the  costs,  will  be 
protected  by  the  court  as  far  as  practicable, 
such  officers  have  not  such  an  absolute  lien,  on 
the  judgment  for  costs,  as  may  be  unconditional- 
ly transferred  to  another,  either  by  assignment 
or  subrogation  ;  so  that  a  third  person,  who,  for 
the  accmnmodation  of  the  party  Obtaining  the 
judgment  for  costs,  had  paid  fees  of  such  offi- 
cers, is  not  entitled,  by  subrogation,  to  the 
rights  of  such  officers  to  be  paid  the  amount  of 
such  fees  out  of  ■  such  judgment,  in  preference 
to  the  right  of  the  judgment  debtor  to  an  equi- 
table set-off  of  the  judgment,  against  the  debt 
to  faim,  of  the  insolvent  judgment  creditor,  but 
the  right  of  such  third  person  to  defeat  such 
set-off  is  no  greater  than  that  of  the  judgment 
creditor. 

4.  Costs— ElxTENT   of    Kights— Waiveb   and 

ESTOPPKL. 

In  a  suit  to  set  aside,  as  fraudulent,'a  deed 
to  T.  and  hia  mortgage  to  W.,  there  was  a  de- 
cree setting  aside  the  deed,  but  dismissing  the 
bill  as  to  W.,  and  providing  that  be  should  have 
such  costs,  to  be  paid  by  plaintiff,  as  might  be 
properly  taxable  as  incurred  by  W.  in  defend- 
ing the  bona  fides  of  his  mortgage.  On  appeal 
by  T.  the  part  of  the  decree  setting  aside  the 
deed  was  reversed,  with  costs  to  appellant  above 
and  below.  Held,  that  a  certain  sum  having 
been  agreed  on  and  accepted  by  W.  as  his  share 
of  the  costs,  he  could  not  contend  that  he  was 
obliged  to  expend  more  in  costs,  and  so  was  en> 
titled  to  more  of  the  costs,  as  against  the  right 
of  the  plaintiff  to  have  an  equitable  set-off  of 
T.'s  judgment  for  costs. 

.\ppeal  from  Circuit  Court  No.  2  of  Balti- 
iiA>re  City ;  James  P.  Gorter,  Judge. 


Suit  by  W.  Eason  William*  and  others 
against  Tyson  Willaon  and  another  for,  an 
equitable  set-off;  William  B.  Willson  coming 
In  as  defendant,  on  leave  of  court  From  an 
adverse  decree,  said  William  B.  Willson  ap- 
peals.    Affirmed. 

Argued  before  BOYD,  a  J.,  and  BRIS- 
COE, PBARCH,  SOHMUCKHB,  BUBKB, 
WORTHINGTON,  and  HEINRY,  JJ. 

David  Fowler  and  George  Whltelock,  for 
appellant  J.  Milton  Lyell  and  Cpbomas  O. 
Hayes,  for  appellees. 

WORTHINGTON,  J.  The  object  of  this 
proceeding  Is  to  obtain  the  benefit  of  an  equit- 
able set-off.  In  order  that  the  precise  nature 
of  the  controversy  involved  In  this  appeal 
may  be  understood,  It  will  be  necessary  to  re- 
view the  proceedings  In  the  case  of  Willson 
T.  Williams  (68  AtL  297),  which  was  before 
this  court  at  the  October  term,  1907,  and  out 
of  which  the  present  controversy  arose.  The 
proceedings  In  the  earlier  case  were  substan- 
tially as  follows:  On  February  10,  1905,  W. 
Bason  Williams,  the  appellee  in  this  case,  fil- 
ed in  the  circuit  court  No.  2  of  Baltimore 
city  a  bUl  of  complaint  against- Tyson  Will- 
son  and  Mary  D.  Willson,  his  wife,  and 
against  WlUIam  B.  Willson,  the  appellant 
herein,  praying  that  a  deed  from  W.  Eason 
Williams  and  wife  to  Tyson  Willson,  dated 
April  2,  1904,  and  a  mortgage  from  Tyson 
Willson  to  William  B.  Willson,  dated  May  4, 
1904,  be  annulled  and  set  aside  by  a  decree 
of  said  court,  on  the  ground  that  said  deed 
was  procured  and  recorded  by  fraud,  and  that 
the  same  was  without  consideration,  and  that 
said  William  B.  Willson  had  knowledge  that 
said  deed  was  without  consideration,  and 
that  the  recordation  of  ttie  same  was  fraud- 
ulent and  also  that  the  mortgage  to  said  Wil- 
liam B.  Willson  was  likewise  fraudulent  and 
YOld.  Subsequently,  on  March  11, 1905,  by  an 
order  of  the  complainant  W.  Eason  Williams, 
the  case  was  entered  to  the  use  of  Joseph  N. 
Ulman,  attorney  and  legal  representative  of  a 
certain  Allan  M.  Hirsh,  a  nonresident  who 
was  a  creditor  of  the  complainant  In  a  sum 
exceeding  $10,000.  Subsequently  the  case 
was  entered  to  the  use  of  Allan  M.  Hlrsh 
himself.  A  great  deal  of  testimony  was  tak- 
en In  this  earlier  case,  and  the  lower  court 
after  argument  dismissed  the  bill  as  to  Wil- 
liam B.  Willson,  but  annulled  and  set  aside 
the  ^deed  of  April  2,  1904,  from  the  complain- 
ant and  wife  to  Tyson  Willson.  In  dismiss- 
ing the  bill  as  to  William  B.  Willson,  the 
court  in  its  decree  provided  that  he  should 
have  such  costs,  to  be  paid  by  the  plaintiff, 
W.  Eason  Williams,  and  the  equitable  plain- 
tiff, Joseph  N.  Ulman,  "as  may  be  properly 
taxable  In  this  case  as  Incurred  by  the  said 
defendant  William  B.  Willson,  in  defending 
the  bona  fides  of  his  mortgage."  From  that 
part  of  the  decree  annulling  and  setting  aside 
the  deed,  an  appeal  was  taken,  and  this  court 
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in  an  opinion  by  Jndge  Bnrke,  filed  December 
6,  1907,  reversed  the  same,  and  dismissed  the 
bill  of  complaint,  "with  costs  to  the  appel- 
lants above  and  below."  The  amount  of  the 
costs  above  and  below,  was  $914.15.  It  mnst 
be  remembered  that  the  appellants  in  this  ear- 
lier case,  to  whom  these  costs  were  awarded, 
were  Tyflon  Wlllson  and  his  wife,  Mary  D. 
Willson,  the  defendants  in  this  case,  and  that 
the  appellees,  against  whom  these  costs  were 
adjudged,  were  W.  Eason  Williams,  Joseph  N. 
Ulman,  and  Allan  M.  Hirsh,  the  plaintiffs  in 
this  case. 

On  December  10, 1907,  the  solicitors  for  the 
above-named  appellants,  Tyson  Willson  and 
wife,  mailed  from  Baltimore  to  the  clerk  of 
the  Court  of  Appeals  an  order  directing  him 
to  Issue  the  writ  of  fieri  facias  npon  the  de- 
cree of  the  Court  of  Appeals  In  that  case,  for 
costs  above  and  below,  against  Joseph  N.  Ul- 
man one  of  the  appellees  therein,  said  writ 
to  be  directed  to  the  sheriff  of  Baltimore  city 
and  to  be  returnable  to  circuit  court  No.  2  of 
that  city.  On  the  same  day  that  thia,  order 
for  a  fieri  facias  was  received  by  the  clerk 
of  the  Court  of  Appeals,  a  motion  for  a  rear^ 
gnment  was  received  by  bim  from  the  solici- 
tors for  the  appellees,  and  filed.  The  motion 
for  a  reargument  was  denied,  and  this  court, 
in  an  opinion  by  Chief  Judge  Boyd,  in  dispos- 
ing of  the  questions  presented  by  the  filing  of 
the  motion  and  order  at  the  same  time,  held 
that  the  motion  for  a  reargument  did  not  op- 
erate as  a  stay  of  execution,  and  that  the 
writ  of  fieri  facias  could  be  issued  against 
Joseph  N.  Ulman,  the  appellee,  to  whose  use 
the  case  had  been  entered  on  March  11,  1905. 
This  opinion  of  the  Court  of  Appeals  was 
filed  on  January  15,  190S,  and  on  January 
22,  1908,  the  bill  of  complaint  in  this  present 
case  was  filed,  setting  forth  the  aforegoing 
facts,  and  further  alleging  that  the  complain- 
ants bad  instituted  suit  in  the  superior  court 
of  Baltimore  city  against  l^son  Willson  and 
Mary  D.  Willson,  his  wife,  for  the  sum  of 
$19,262.22,  which  they  claimed  to  be  due  them 
by  the  defendants ;  that  said  defendants,  Ty- 
son Willson  and  wife  were  absolutely  Insol- 
vent, and  the  complainants  were  without  rem- 
edy In  the  premises,  unless  the  court  of  equity 
would  Interfere,  and  the  complainants  be  per- 
mitted to  set  off  their  indebtedness  for  costs 
to  Tyson  Willson  and  wife,  against  the  In- 
debtedness of  the  latter,  to  the  complainants 
above  mentioned.  The  prayers  of  the  bill 
were  for  an  equitable  set-off,  against  the  de- 
fendants, for  an  injunction  restraining  the  is- 
suance of  the  writ  of  fieri  facias  for  costs  In 
the  earlier  case,  and  for  general  relief.  Ui)- 
on  the  filing  of  this  bill,  with  an  <iffldavlt  of 
the  truth  of  the  matters  and  facts  therein  set 
forth,  the  court,  on  April  22,  1908,  passed  an 
order  directing  an  injunction  to  issue  as  pray- 
ed, provided  the  complainants  would  deposit 
the  sum  of  $914.15,  the  amount  of  the  costs, 
in  bank  to  the  credit  of  the  cause.  In  sub- 
stantial compliance  with  this  provision  of  the 
decree  the  above-mentioned  sum  of  $914.15 


was  deposited  with  the  derk  of  drcuit  court 
No.  2.  The  defendants,  Tyson  Willson  and 
wife,  have  not  appeared  to  the  bill  of  com- 
plaint thus  filed  against  them,  nor  have  they, 
so  far  as  the  record  discloses,  been  summoned 
to  appear,  but  William  B.  Willson,  the  fatber 
of  Tyson  Willson,  having  obtained  leave  of 
court  to  come  in  as  a  party  defendant,  has  fil- 
ed an  answer,  setting  forth  that  he  has  paid, 
or  assuqied  to  pay,  the  sum  of  $632  of  said 
costs,  and  praying  that  the  order  of  injunc- 
tion, granted  as  aforesaid,  be  so  far  modified 
as  to  enable  him  to  obtain  said  sum  of  $632, 
out  of  the  fund  of  $914.15,  on  deposit  with 
the  clerk  of  the  court.  Exceptions  were  filed 
to  this  answer  by  the  solicitors  for  complain- 
ants, suggesting  that  William  B.  Willson  was 
not  a  proper  party  to  the  proceeding,  and 
that  by  the  decree  of  the  lower  court  In  the 
earlier  case,  to  which  William  B.  Willson  was 
a  party  defendant,  it  had  been  provided.  In 
dismissing  the  bill  of  complaint  as  to  blm, 
that  be  sbould  have  such  costs,  to  be  paid  to 
bim  by  the  plaintiff  W.  Eason  Williams,  and 
the  equitable  plaintiff  Joseph  N.  Ulman,  as 
should  be  properly  taxable  against  tliem,  as 
Incurred  by  William  B.  Willson  in  defending 
the  bona  fides  of  bis  mortgage. 

The  exceptions  further  averred  that  the 
proportion  of  costs,  thus  awarded  to  William 
B.  Willson,  had  never  been  taxed  or  paid; 
and  it  was  proposed  that  such  costs  be  taxed 
and  paid  out  of  the  fund  of  $914.15,  then  In 
the  hands  of  the  clerk  of  the  court,  to  tbe 
credit  of  the  case.  In  accordance  with  this 
suggestion  a  petition  was  filed  by  William  B. 
Willson,  on  April  4,  1908,  setting  forth  that 
the  amount  of  costs,  to  be  paid  him  on  ac- 
count of  the  expenses  incurred  by  him  in  de- 
fending the  bona  fides  of  his  mortgage  in  the 
earlier  case,  had  lieen  "fixed,  by  agreement  of 
all  the  parties  concerned,  at  $40,"  and  praying 
that  the  court  would  pass  an  order  directing 
the  derk  to  pay  the  petitioner  tbe  said  sum 
of  $40,  to  which  he  was  entitled  in  bis  own 
right,  out  of  tbe  fund  of  $914.15,  above  men- 
tioned. The  complainants  assented  to  tbe 
passage  of  such  an  order,  and  the  same  was 
accordingly  passed  by  tbe  court  on  April  4. 
1908.  It  was  agreed,  for  the  purpose  of 
bearing  the  application  of  William  B.  Willson 
for  a  modlflcatlon  of  the  order  of  Injunction 
above  mentioned,  with  the  understanding 
that  the  rights  of  Tyson  Willson  and  wife 
sbould  not  be  affected  thereby,  that  said  Ty- 
son WUlson  and  wife  are  Insolvent,  and  have 
been  so  since  January  1,  1902,  and  that  tbey 
are  indebted  to  the  plaintiffs  herein  In  an 
amount  exceeding  the  sum  of  $914.15,  on  an 
indebtedness  due  by  tbem  to  the  plaintUTs 
prior  to  February  10,  1905.  The  prayer  of 
tbe  appellant  for  a  modification  of  tbe  order 
of  Injunction  was  heard  by  the  lower  court 
upon  the  bill,  answer,  exhibits,  and  agreed 
statement  of  facts,  and  the  learned  Judge  re- 
fused to  modify  said  order.  From  this  de- 
cree refusing  tbe  application  of  William  B. 
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Wlllaon  for  a  modification  of  the  order  of  In- 
junction, the  present  appeal  was  taken. 

The  only  question  in  the  case  for  this  court 
to  decide  is,  therefore,  whether  the  lower 
«ourt  was  right  In  refusing  >the  modification 
for  which  the  appellant  prayed,  or,  to  state 
the  case  differently,  the  question  Is  whether 
the  equitable  rights,  asserted  by  William  B. 
WUlson  In  his  answer,  are  superior  to  those 
asserted  by  the  complainants  In  thdr  bOl  of 
complaint  filed  In  this  case.  Wlllson  asserts 
the  equitable  right  to  be  reimbursed  out  of 
the  costs  awarded  to  the  appellants  in  the 
earlier  case,  the  whole  sum  laid  out  and  ex- 
pended,  or  assumed  by  him,  for  costs  and  ex- 
penses In  that  case,  to  wit,  the  sum  of  $632, 
less,  of  course,  the  sum  of  $40,  already  re- 
ceived by  him  as  his  share  of  the  costs  In- 
curred In  defending  the  bona  fides  of  his 
mortgage.  The  complainants  claim  that,  as 
they  were  the  appellees  in  the  earlier  case, 
against  whom  the  costs  were  decreed  by  this 
court,  thegr  are  entitled  to  set  off  the  whole 
amount  of  these  costs  (less  the  sum  of  $40, 
paid  William  B.  Wlllson)  against  the  indebt- 
edness due  them  by  the  appellants  in  that 
case,  Tyson  WUlson  and  wife.  It  should  be 
understood  that  the  rights  of  Tyson  WUlson 
and  wife  are  not  involved  in  tills  appeal. 
While  they  are  the  only  original  party  de- 
fendants to  the  bin  of  complaint,  they  have 
not  been  summoned,  and  have  not  voluntarily 
appeared.  But  as  their  potential  rights  are 
necessarily  Involved  in  this  appeal,  and  as  it 
will  conduce  to  clearness  to  consider  them 
separately,  we  will  give  them  consideration 
preliminary  to  the  consideration  of  the  rights 
of  the  appellant  Courts  of  equity,  acting  in- 
dependently of  the  statutes  of  set-off,  are 
accustomed  to  order  a  set-off,  when  reason 
and  Justice  require  it,  in  cases  where  courts 
of  law  would  be  unable  to  grant  relief. 
State  V.  Northern  Central  Ry.,  18  Md.  193; 
19  Ency.  P.  &  P.  718.  When  final  Judgment 
or  decree  is  pronounced,  cost^  become  a  debt 
due,  from  the  party  against  whom  they  are 
awarded,  to  the  party  in  whose  favor  they 
are  awarded.  11  Cyc.  263.  Uuddell  v.  Green, 
104  Md.  379,  65  Atl.  42.  "If  the  judgment  be 
against  the  plaintiff,  the  liabUlty  at  once 
ripens  Into  a  debt,  due  by  the  party  on  whom 
the  costs  are  imposed."  Id.  A  Judgment  or 
decree  for  costs  can  only  be  rendered  In  favor 
of  a  party  to  the  suit  11  Cyc.  153.  Upon 
the  decree  of  this  court,  in  the  case  of  Will- 
son  V.  Williams,  supra,  reversing  the  decree 
of  the  lower  court,  so  far  as  the  appellants' 
rights  In  that  case  were  concerned,  and 
awarding  costs  above  and  below  to  the  ap- 
pellants, the  amount  of  such  costs,  viz.,  $914.- 
15,  less  the  sum  of  $40,  agreed  on  as  the 
share  thereof  incurred  by  William  B.  Will- 
son  In  defending  the  bona  fides  of  his  .mort- 
gage in  the  lower  court,  became  a  debt  due, 
by  the  appellees  in  that  case,  who  are  the 
complainants  In  this  case,  to  the  appellants 
In  that  case,  who  are  the  original  defendants 
in  this.    On  the  other  hand,  the  debt  claimed 


by  the  complainants  In  this  case,  and  admit- 
ted, to  the  extent  of  more  than  $914.15,  to  be 
due,  is  a  debt  due  to  them  by  the  appellants 
in  that  case.  The  demands  of  the  respective 
parties  are  therefore  mutual,  and  in  the  same 
right  German  Luth.  Cb.  v.  Helse,  44  Md. 
453.  A  Judgment  may  be  set  off  against  a 
claim  or  open  account,  not  reduced  to  judg- 
ment Levy  V.  Stelnbach,  43  Md.  212 ;  Lane 
V.  Fallen,  16  Md.  352;  Waterman  on  Set- 
off, {  176.  In  this  respect,  therefore,  the 
contention  of  the  appellant,  to  the  effect  that 
the  obligations  of  the  respective  parties  are 
not  of  the  "same  kind  or  quality,"  cannot  be 
sustained,  and  we  have  not  had  pointed  out 
to  us,  nor  can  we  discover,  any  other  respect 
in  which  this  dictum  would  apply,  so  as  to 
defeat  the  complainant's  right  to  an  equitable 
set-off  as  prayed.  Insolvency  has  long  been 
recognized  as  a  distinct  equitable  ground  of 
set-off  (Waterman  on  Set-Off,  §  396),  and  for 
the  purpose  of  this  appeal  Tyson  Willson  and 
wife  are  admitted  to  be  Insolvent  As  against 
them,  therefore,  If  they  were  before  the  court 
upon  the  facts  as  they  now  appear,  we  think 
the  complainants  In  this  case  would  clearly 
be  entitled  to  the  benefit  of  the  set-off,  which 
by  their  bill  of  complaint  they  seek  to  ob- 
tain. 

But  the  appellant  very  earnestly  contends 
that, 'as  he  paid  certain  costs  In  the  earlier 
case  to  the  derk,  the  examiner,  and  the  sten- 
ographer, as  well  as  to  the  clerk,  to  the  Court 
of  Appeals  for  printing  the  record,  and  has 
also  assumed  to  pay  King  Bros,  for  printing 
the  appellants'  brief  in  that  case,  he  Is  en- 
titled to  be  subrogated  to  the  rights  of  these 
respective  persons,  who  have,  as  he  asserts, 
an  absolute  right  to  their  compensation, 
which  the  courts  will  always  protect  We 
agree  that  the  rights  of  officers  of  the  court, 
whose  compensation  for  services  rendered  in 
a  cause  is  properly  taxable  as  part  of  the 
costs  of  the  case,  will  always  be  protected  by 
the  court  so  far  as  practicable  (as  in  Hall  v. 
McPherson,  8  Bland,  529,  where  the  payment 
of  the  fees  of  a  commissioner  was  enforced 
by  a  summary  order  of  the  court,  and  as  in 
ReddiCk  v.  Cloud,  2  Oilman  [111.)  670,  where 
it  was  held  that  a  sheriff,  who  had  collected 
costs  under  an  execution,  may  be  compelled 
to  pay  over,  out  of  the  costs  so  collected,  to 
the  oflScers  entitled  to  the  same,  the  amount 
of  their  lawful  fees),  but  we  cannot  agree 
that  the  officers  have  any  such  absolute  lien, 
on  the  taxed  costs  of  a  case,  as  may  be  un- 
conditionally transferred  to  another,  either 
by  assignment  or  by  subrogation.  The  court 
wni,  so  far  as  it  may,  exercise  its  incidental 
powers  to  enforce  the  payment  of  costs  for 
the  protection  of  its  own  officers,  and  for  the 
more  efficient  administration  of  justice;  but 
these  reasons  do  not  apply  when  it  is  called 
upon  to  extend  the  exercise  of  these  powers 
for  the  benefit  of  third  persons,  who  have 
themselves  paid  these  fees  or  costs.  Even  in 
a  case  where  the  court  held  that  tJie  officers 
had  a  lien  on  the  Judgment  for  costs,  a  set- 
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off  was  allowed  the  successful  party,  against 
the  unsucceesful  one,  to  the  extent  of  all  costs 
actually  paid.  The  court  refused  the  set-off 
only  as  to  the  costs  not  actually  paid,  because 
the  officers  were  entitled  to  their  fees,  and 
bad  a  lien  on  the  judgment  for  them.  Aiken 
V.  Smith,  57  Fed.  423,  6  C.  0.  A  414.  In  the 
present  case.  If  the  officers,  and  other  per- 
sons rendering  serrices,  whose  compensation 
is-  properly  taxable  as  part  of  the  costs  of 
the  case,  but  whose  fees  have  not  been  paid, 
would  suggest  to  the  court  that  they  desire 
to  be  paid  out  of  the  cost  fund  in  court  to 
the  credit  of  the  case,  the  court  would  be  jus- 
tified in  passing  an  order  authorizing  Its 
clerk  to  pay  these  unpaid  fees  and  expenses 
out  of  that  fund,  but  the  case  Juat  cited  is  an 
authority  against  the  contention  of  the  appel- 
lant that  a  third  person,  who  has  paid  certain 
fees  and  expenses  for  the  accommodation  of 
a  party,  is  entitled  to  be  reimbursed  through 
the  Intervention  of  the  court,  in  the  same 
manner  as  the  officers  themselTes  may  recov- 
tx  the  compensation  due  them.  In  such  a 
case  the  person  discbarglng  the  fees  and  ex- 
penses must  look  to  the  party  at  whose  in- 
stance the  services  were  rendered.  The  rea- 
son for  this  distinction,  no  doubt.  Is  that  in 
contemplation  of  law  the  parties  to  a  suit  pay 
their  own  part  of  the  fees  and  expenses,  as 
they  are  incurred,  during  the  progress  of  the 
case,  and  Judgment  for  costs  Is  rendered  in 
favor  of  the  prevailing  party,  upon  the  theory 
that  he  has  paid  or  is  liable  for  the  fees  and 
expenses  Incurred  by  him,  and  to  reimburse 
him  therefor.    6  Ency.  P.  &  P.  253. 

The  party  requiring  an  officer  to  perform 
services  for  which  compensation  is  to  be 
made  Is  primarily  liable  therefor,  and  the 
fact  that  the  costs  may  be  ultimately  adjudg- 
ed against  his  adversary  does  not  relieve  such 
party  of  his  liability  to  the  officer  entitled 
thereto.  If  the  adversary  against  whom 
costs  are  adjudged  fails  to  pay  the  same,  or 
if  for  any  reason  the  officer  is  unable  to  col- 
lect his  compensation  from  such  adversary, 
he  still  has  his  remedy  against  the  party  at 
whose  request.  In  the  first  Instance,  the  serv- 
ices were  performed.  If,  therefore,  the  costs 
incurred  by  one  of  the  parties  during  the 
progress  of  a  case  are  paid  by  a  third  person, 
the  right  of  such  third  person  to  reimburse- 
ment is  primarily  against  the  party  for 
whom  the  costs  were  paid ;  and,  if  such  par- 
ty be  the  successful  one  to  whom  costs  are 
awarded,  the  right  of  the  third  person  to  any 
part  of  these  costs  is  only  through  and  by 
virtue  of  the  right  of  the  successful  party 
thereto.  The  right  of  such  third  person  can 
therefore  be  no  higher  than  that  of  the  suc- 
cessful party,  and  such  right  is  necessarily 
subject  to  all  the  equities  which  would  exist 
against  that  party  himself.  A  similar  con- 
tention to  that  of  the  ai^>ellant  In  this  case 
was  fully  considered  by  this  court  in  the  case 
of  Marshall  v.  Cooper,  43  Md.  46.  In  that 
case,  as  In  this,  a  bill  was  filed  to  obtain  the 
benefit  of  an  equitable  set-off.    One  Dtterback 


had  obtained  a  judgmoit  against  Cooper  for 
$6,000,  and  costs  of  suit  This  Judgment  liad 
been  entered  to  the  use  of  Messrs.  Marshall 
and  Fisher,  who  thus  became  liable  for  a 
large  amount  of  costs  Incurred  in  prosecuting 
the  suit  As  incidental  to  the  relief  of  set- 
off, an  Injunction  to  restrain  the  enforce- 
ment of  this  judgment  was  prayed  for.  It 
was  urged  In  that  case  that  Marshall  and 
Fisher  should  at  least  have  the  costs  for 
which  they  were  responsible  excepted  from 
the  operation  of  the  order  directing  such  an 
injunction  to  issue.  But  this  court  held  that 
the  rights  of  Messrs.  Maratiall  and  Fisher 
were  subject  to  the  equitable  rights  of  set- 
off claimed  by  Cooper,  and  the  decree  of  the 
lower  court  restraining  the  enforcement  of 
the  judgment  was  affirmed. 

But  the  appellant  contends  that  he  was  a 
party  to  the  earlier  case,  and,  as  such,  oblig- 
ed to  lay  out  and  expend  a  large  sum  in  the 
lower  court  In  defending  the  bona  fides  of  bis 
mortgage,  and  that  he  should  at  least  be  re- 
imbursed for  these  costs  which  he  was  oblig- 
ed to  pay.  We  think  this  contention  Is  an- 
swered by  what  we  have  said,  but  in  addi- 
tion to  the  reasons  already  given.  It  must  be 
remembered  that  the  lower  court  In  the  ear- 
lier case  awarded  Mr.  William  B.  Will  son  a 
proportion  of  the  costs  Incurred  by  him  In 
that  case,  and  the  sum  agreed  upon  and  ac- 
cepted by  him,  was  $40.  No  appeal  was  tak- 
ea  from  the  decree  of  the  lower  court.  In  that 
case,  so  far  as  it  determined  his  rights,  and 
consequently  that  part  of  the  decree  remains 
undisturbed.  His  acceptance  of  the  $40  as 
his  share  of  the  costs  operates  ^ectually 
against  his  contention  that  he  was  obliged  to 
pay  the  residue  for  which  he  seeks  reim- 
bursement. As  to  this  residue,  he  stands  in 
no  better  position  than  a  stranger  to  the  pro- 
ceedings, who  has  paid  the  fees  and  expenses 
for  the  benefit  and  accommodation  of  one  of 
the  parties.  He  may  be  subrogated  to  tho 
rights  of  such  party,  but  not  to  the  rights  of 
the  officers  whose  fees  he  has  paid.  We  have 
carefully  examined  the  able  briefs  of  counsel 
for  the  appellant,  but  we  cannot  give  our  as- 
sent to  the  application  of  the  doctrine  of  sub- 
rogation, In  the  way  and  manner  which  Is  so 
earnestly  contended  for  therein.  We  do  not 
think  the  cases  cited  support  such  contention 
as  applicable  to  the  circumstances  of  this 
case. 

It  follows  from  what  we  have  said  that  we 
do  not  consider  the' right  of  the  appellant  to 
reimbursement  for  the  fees  and  expenses  de- 
frayed by  him  for  Tyson  Wlilson  and  wife,  in 
the  earlier  case,  out  of  the  costs  awarded 
them  in  that  case,  superior  to  the  right  there- 
to of  Tyson  Wlilson  and  wife  themselves, 
against  whom,  as  we  have  seen,  on  the  facts 
as  they  now  appear,  the  complainants  are 
entitled  to  the  equitable  set-off  which  they 
seek.  The  decree  of  the  lower  court  will 
therefore  be  affirmed. 

Decree  affirmed,  with  costs. 
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MERCHANTS'  ft  MINERS'  TRANSP.  00.  v. 
STATE  «  rel.  HAZEI/TON. 

(Court  of  Appeals  of  Maryland.    Jane  25, 
1908.) 

1.  Master   and    SEBVAirr  —   AonoKS   roB 
Death  —  PBEauvpnoHB  and  Burden  or 

PB007. 

In  an  action  for  the  death  of  an  employ^ 
the  burden  is  on  plaintiff  to  establish  the  allega- 
tions in  the  declaration,  failing  in  which,  it  is 
error  to  refnse  to  direct  a  veraict  for  the  ent- 
Ikloyer. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  M  895-905.] 

2.  NKauGEHCK— Questions  fob  Jubt. 

The  fact  of  negligence  is  for  the  jury,  where 
there  is  evidence  legaTlj  sufficient  to  prove  it,  but 
in  tlie  absence  of  such  evidence,  it  is  the  duty 
of  the  court  to  withdraw  the  case  from  the  jury. 
lEU.  Note. — for  cases  in  point,  see  Cent  Dig. 
vol.  87,  Negligence,  {  28Z] 

5.  Saiu:. 

A  scintilla  of  evidence,  or  a  mere  surmise 
that  there  may  have  been  negligence,  will  not 
Justify  tlie  court  in  leaving  the  case  to  the  jury, 
but  there  must  be  evidence  on  which  they  may 
reasonably  conclude  that  there  was  negligence. 

SBJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  87,  Negligence,  {{  282,  284.] 

4.  Masteb  ard  Sebvant  —  Assukftion  or 
Risk. 

It  is  implied,  as  a  iMirt  of  a  contract  to 
perform  services  for  compensation,  that  as  be- 
tween the  employ^  and  tlie  employer,  the  em- 
gloy(  assumes  all  the  risks  incident  to  the  serv- 
»,  including  such  as  arise  from  the  hasardons 
character  of  the  service,  and  from  the  negligence 
of  other  servants  in  the  same  employment, 
though  of  a  different  grade. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  H  S3&-643,  S60.] 

8.  Sake— Dtttt  of  Mabtbb  no  FrrBmsH  Pbop- 
EB  Matebiaxs  and  Apfioancbs. 
A  master  is  required  to  use  due  and  reason- 
kble  care  to  provide  proper  materials  and  ap- 
pliances. 

lEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  172, 173.] 

6.  Samb— Fellow  Sebvants— Cabx  RsgriBED 
or  Masteb. 

A  master  is  required  to  use  due  and  reason- 
able care  in  the  selection  and  employment  of 
competent  and  careful  fellow  servants. 

[Ed.  Note.— For  cases  m  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  836.] 

7.  SAIIB— EXPOSUBE  TO   EXTBAOBDINABY  PEB- 

HiS. 

A  master  cannot  negligentlv  expose  a  serv- 
ant to  such  extraordinary  perils  in  the  course 
of  the  employment  that  the  servant,  from  the 
want  of  knowledge,  skill,  or  physical  ability, 
cannot  by  ordinary  care,  under  all  the  circum- 
stances, guard  himself  against  them. 

8.  Same— Cabe  Required  of  Masteb. 

A  master  is  not  liable  for  injury  to  a  serv- 
ant, unless  chargeable  with  some  neglect  of  du- 
ty, measured  by  the  standard  of  ordinary  care. 
tEU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g  139.] 

9.  Same  —  Dnxr  or  Sbbvant  to  Exebcisk 
Case. 

A  servant  is  required  to  provide  for  his  own 

safety,  where  the  danger  is  either  known  to  him 

or  discoverable  by  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

▼ol.  34,  Master  and  Servant,  {§  706-722.] 

10.  Same— Issues,  Pboof,  and  Vabiance. 
In  an  action  for  the  death  of  an  employ^, 

based  on  the  charge  that  the  employer  negligent- 


ly caused  the  employ^  to  become  entangled  in 
a  hawser,  thrown  from  one  of  its  ships  to  its 
wharf,  and  to  be  thereby  dragged  from  the 
wharf  and  drowned,  recovery  cannot  be  had  on 
the  ground  that  the  employer  negligently  failed 
to  rescue  the  employe  after  he  had  been  dragged 
into  the  water. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig, 
vol  34,  Master  and  Servant,  §§  871,  872.] 

Appeal  from  Baltimore  City  Court;  George 
M.  Sharp,  Judge. 

Action  by  the  state,  for  the  ose  of  Annie 
Hazelton,  widow,  against  the  Merchants'  & 
Miners'  Transportation  Company.  Judgment 
for  plaintilT,  and  defendant  appeals.  -  Revers- 
ed, wtthont  a  new  trial. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PE  ARCE,  SCHM  OCKER,  BURKE,  WORTH- 
INGTON,  and  HENRY,  JJ. 

Walter  L.  Clark  and  William  It.  Marbnry, 
for  appellant.  Emil  Budnltz  and  J.  Cookman 
Boyd,  for  appellea. 


BRISCOE,  3.  This  action  was  brought  in 
the  Baltimore  city  conrt,  by  the  appellee, 
against  the  appellant,  to  recover  damages  for 
the  death,  on  the  20th  of  iiarcb,  1906,  of  Wll- 
lirfm  Harry  Hazelton,  the  hnsband  of  the 
equitable  plaintiff,  while  In  the  employ  of  the 
appellant  corporation  as  a  line  tender  on  one 
of  its  wharves,  in  Baltimore  city,  by  reason 
of  the  alleged  negligence  of  the  appellant 
company.  The  declaration  alleges  that  the 
defendant  Is  the  owner  of  and  operates  a  line 
of  steamships  running  to  and  from  Baltimore, 
and  that  on  the  20th  of  March,  1906,  the  de- 
ceased, while  using  dne  care  and  caution,  and 
by  reason  of  the  wrongful  act,  neglect,  and 
defanlt  of  the  defendant,  its  officers,  and 
agents  became  entangled  with  a  hawser, 
thrown  from  one  of  the  defendant's  steam- 
ships to  its  wharf,  in  Baltimore  city,  and  he 
was  thereby  dragged  overboard  and  drowned. 
And,  further,  that  the  deceased  was  employ- 
ed by  the  defendant  as  a  stevedore,  but  that 
he  was  ordered  by  the  defendant  to  catch 
and  make  fast  the  hawser,  although  the  same 
was  not  within  the  scope  of  his  employment; 
and,  although  nnknown  to  the  deceased,  and 
not  notified  thereof,  but  well  known  to  the 
defendant,  It  was  exceedingly  dangerous  for 
one  man  alone  to  attempt  to  catch  and  make 
fast  the  hawser,  as  the  defendant  was  ordered 
to  do,  whereupon  he  was  dragged  overboard 
and  drowned.  The  bill  of  particulars  filed 
by  the  plaintiff  states  the  cause  of  the  action 
as.  follows:  To  recover  damages  for  the 
death  of  the  deceased,  which  was  caused  by 
the  wrongful  act,  neglect,  and  default  of  the 
defendant  company  tn  ordering  and  causing 
the  deceased,  who  was  employed  as  a  steve- 
dore by  the  defendant,  to  attempt  to  catch 
and  make  fast  to  the  defendant's  wharf  a 
hawser  thrown  from  one  of  the  defendant's 
ships,  whereby  he  became  entangled  In  same 
and  was  dragged  overboard  and  drowned. 
Secondly,  that  It  was  well  known  to  the  de- 
fendant, although  It  was  not  known  to  the  de- 
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cedent,  and  he  was  not  warned,  that  It  was 
dangerous  for  one  man  alone  to  attempt  to 
catch  and  make  fast  the  hawser,  and  the 
same  was  without  the  scope  of  the  decedent's 
employment. 

At  the  trial  of  the  case,  the  appellant  re- 
served three  exceptions.  Two  to  the  admis- 
sion of  evidence,  and  the  third  to  the  grant- 
ing of  the  plaintiff's  prayer  as  to  the  measure 
of  damages,  and  to  the  rejection  of  the  de- 
fendant's four  prayers,  which  instructed  the 
jury  that,  under  the  evidence  and  upon  the 
pleadings,  the  verdict  of  the  jury  must  be  for 
the  defendant  upon  the  issues  joined.  The 
objection  to  the  admissibility  of  evidence  em- 
braced in  the  second  exception,  and  to  the 
exception  to  the  granting  of  the  plaintiff's 
prayer,  was  practically  abandoned  In  this 
court,  but  It  Is  contended  that  there  was  error 
in  the  action  of  the  court  in  its  ruling  upon 
the  admission  of  the  testimony,  in  the  first 
bill  of  exceptions,  and  in  its  refusal  to  grant 
the  appellant's  prayers,  set  out  in  Its  third 
bill  of  exceptions.  As  these  prayers  present 
the  prominent  questions  upon  which  the  de- 
cision of  the  case  must  turn,  and  as  we  are 
of  the  opinion,  after  a  careful  consideration 
of  the  record,  that  they  should  have  been 
granted,  we  will  proceed  to  state,  as  briefly 
as  possible,  the  reasons  for  the  conclusion 
we  have  reached.  It  will  be 'seen,  that  the 
specific  allegation  of  defendant's  negligence, 
as  set  out  in  both  the  declaration  and  the  bill 
of  particulars,  and  the  ground  upon  which 
the  recovery  was  sought,  was,  by  reason  of 
the  neglect  and  default  of  the  defendant.  Its 
ofiScers,  and  agents,  the  deceased  became  en- 
tangled with  a  hawser,  thrown  from  one  of 
the  defendant's  steamships  to. its  wharf,  In 
Baltimore  city,  and  was  dragged  overboard 
and  drowned,  and  that  It  was  dangerous  for. 
one  man  alone  to  attempt  to  catch  and  malce 
fast  the  hawser;  that  the  work  was  without 
the  scope  of  the  decedent's  employment;  that 
the  danger  was  well  known  to  the  defendant, 
but  not  known  to  the  decedent,  and  he  was 
not  warned  of  the  danger. 

The  defendant's  prayers  are  based  upon 
the  Insufficiency  of  evidence  to  prove  that  the 
death  of  Hazelton  was  occasioned  by  the  neg- 
ligence of  the  defendant,  as  alleged  In  the 
pleadings.  It  Is  well  settled  that  the  defend- 
ant had  the  undoubted  right  to  have  the  jury 
confined  to  the  Issue  made  by  the  pleadings. 
City  Pass.  Ry.  Co.  v.  Nugent,  86  Md.  360,  38 
Atl.  779;  Fletcher  v.  Dixon  (Md.)  68  Atl.  878. 
The  burden  of  proof  was  upon  the  plaintiff  to 
establish  the  allegations  In  the  declaration 
as  the  ground  of  the  action;  and,  falling  to 
offer  evidence  tending  4;o  prove  these.  It  was 
error  In  the  court  below  to  refuse  the  defend- 
ant's prayers.  The  law  is  well  established 
that  the  fact  of  negligence  is  for  the  jury 
where  there  is  evidenije  legally  sufficient  to 
prove  it;  but,  in  the  absence  of  such  evi- 
dence, it  is  the  duty  of  the  court  to  withdraw 
the  case  from  the  consideration  of  the  jury. 
All  the  cases  hold  that  a  scintilla  of  evidence, 


or  a  mere  surmise  that  there  may  have  been 
negligence  on  the  part  of  the  defendant, 
clearly  would  not  justify  the  judge  In  leaving 
the  case  to  the  jury.  There  must  be  evidence 
upon  which  tliey  might  reasonably  and  prop- 
erly conclude  that  there  was  negligence.  In 
the  leading  case  of  State  v.  Malster,  67  Md. 
309,  Judge  Alvey,  in  delivering  the  opinion 
of  this  court,  thus  lays  down  the  rule:  "It 
is  incumbent  upon  the  plaintiff  to  show  af- 
firmatively all  the  dements  of  the  right  to 
recover.  Unless  the  court  can  see  that  there 
is  such  evidence  In  the  cause  as  will  fairly 
support  a  verdict,  if  the  jury  should  find  It 
to  be  credible  and  proper  to  be  made  the 
basis  of  their  finding,  it  becomes  an  Impera- 
tive duty  of  the  court  to  Instruct  the  jury  to 
find  their  verdict  for  the  defendant.  Con- 
jecture or  irrational  speculation  by  the  jury 
as  to  conclusions  of  fact  should  not  be  allow- 
ed; and,  unless  there  be  such  proof  as  would 
Justify  a  deduction  of  a  rational  conclusion  as 
to  the  existence  of  the  essential  facts  to  en- 
title the  plaintiff  to  recover,  the  instruction 
should  be  for  the  defendant.  Otherwise  there 
would  be  no  certainty  attained,  and  often  the 
grossest  Injustice  would  be  infilcted  In  the 
trial  by  jury." 

In  the  case  at  bar  there  was  no  evidence 
whatever  that  the  deceased  became  entangled 
in  the  rope  or  hawser  that  was  thrown  from 
the  defendant's  steamship  to  the  wharf,  and 
was  thereby  dragged  overboard  and  drowned, 
as  alleged  In  the  declaration.  On  ttte  con- 
trary, the  evidence  Is  to  the  effect  that  be 
was  not  entangled  In  the  rope  at  all,  and  was 
not  dragged  or  pulled  over  by  the  rope,  be- 
cause the  rope  remained  on  the  pier,  after 
he  had  fallen  in  the  water.  According  to 
the  undisputed  facts  of  the  case  as  shown 
by  the  testimony,  the  deceased,  while  at- 
tempting to  lift  the  rope  over  the  last  pile, 
lost  his  balance,  and  fell  overboard,  and 
there  is  no  evidence  whatever  tending  to 
prove  negligence  on  the  part  of  the  defend- 
ant company  In  connection  with  It  The  wit- 
ness Fisher,  who  was  present  at  the  time 
of  the  accident,  and  saw  the  deceased  when 
he  fell  overboard,  testified  as  follows:  "Q. 
What  was  he  doing  after  you  left  him  and 
went  up  forward?  A.  You  see,  after  I  went 
forward,  he  had  to  take  the  line  off  the  cleat, 
and  lift  it  on  the  pier — it  was  not  on  a  level. 
Q.  Wasn't  It  on  the  same  level?  A.  No,  sir; 
he  was  down  on  a  little  flat  Q.  How  far 
up  did  he  have  to  take  It?  A.  The  step 
was  about  three  steps,  or  something  like  that 
Q.  You  looked  down  and  saw  him?  What 
was  he  doing  then?  A.  He  had  got  the  line 
over  around  the  comer,  and  was  bringing  It 
along  the  side  of  the  wharf  to  the  cleat  and 
In  bringing  bis  line  along,  these  little  piles 
stick  up,  and  this  line  of  his  was  catching 
in  them  piles,  and  you  have  to  swing  that 
line  over  the-pUe,  you  know,  to  carry  It 
along  further,  and  be  had  stopped  there — 
them  piles  held  it — and  in  swinging  this  line, 
you  see,  In  swinging  over  these  plies,  tiiat 
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pnlled  talm  off  his  balance,  yon  see."  He 
farther  testified  that  tlie  eye  of  tbe  hawser 
was  still  (»  the  wharf  after  the  man  bad 
fallen  In  tbe  water,  and  be  pat  It  over  the 
deat  Bat,  apart  from  a  failure  of  evidence 
to  estabtisb  that  the  death  of  tbe  deceased 
was  directly  caased  by  tbe  negligence  of  tbe 
appellant  company  or  its  agents,  and  as  al- 
leged In  the  pleadings,  there  was  no  legally 
sufficient  evidence  to  show  a  failure  on  its 
part  to  perform  any  duty  that  It  owed  the 
appellee's  bnsband,  the  oml8Sl<Hi  of  which 
caused  his  death,  and  which  would  support 
the  verdict  rendered  in  the  case.  This  legal 
proposition  was  directly  submitted  by  tbe 
appellant's  fourth  prayer.  The  burden  of 
proof  was  upon  tbe  appellee  to  establish' 
tbe  negligence  as  a  basis  of  tbe  action ;  and, 
there  being  a  failure  of  evidence  in  this  re- 
spect tending  to  prove  it,  there  was  error 
in  the  refusal  of  the  court  to  grant  this 
prayer. 

It  is  contended,  however,  that  it  was  dan- 
gerous for  one  man  alone  to  attempt  to  catch 
and  make  fast  tbe  hawser;  that  this  danger 
was  tmown  to  the  defendant,  but  tbe  plaintiff 
was  not  warned  of  it,  and  tbe  same  was 
witlMot  the  scope  of  bis  employment.  Tbe 
settled  principle  in  England  and  in  this  state, 
applicable  to  the  liability  of  the  master  to 
his  employ^,  is  clearly  stated  In  tbe  case  of 
Wood  V.  Heiges,  88  Md.  267,  34  Atl.  872: 
"Wben  a  servant  is  en^ged  to  perform  cer- 
tain services  for  a  compensation,  It  Is  Im- 
plied, as  a  part  of  tbe  contract,  that,  as  be- 
tween himself  and  his  employer,  be  assumes 
all  the  risks  inddent  to  the  service.  And 
these  risks  include  such  as  arise  from  tbe 
hazardous  character  of  tbe  service,  and  from 
tbe  negligence  of  other  servants  in  the  same 
employment,  even  though  they  may  be  in  a 
different  grade.  But  the  master  himself  is 
bound  to  use  ordinary  (that  is,  due  and  rea- 
sonable) care  and  diligence  to  provide  proper 
materials  and  appliances  to  do  tbe  work,  and 
In  tbe  selection  and  employment  of  competent 
and  careful  fellow  servants.  In  addition  to 
this  tbe  master  cannot  negligently  expose 
the  servant  to  such  extraordinary  perils  in 
the  course  of  the  employment  that  the  serv- 
ant, from  tbe  want  of  knowledge,  skill,  or 
physical  ability,  cannot  by  ordinary  care  and 
pmdence,  under  all  tbe  circumstances  of  the 
case,  guard  himself  against  tbem."  State 
v.  Malster  et  al.,  57  Md.  307;  Wonder  v.  B. 
&  0.  R.  R.  Co.,  82  Md.  417,  8  Am.  Rep.  143. 
In  the  case  now  before  as  there  is  no  con- 
tentl(m  or  intimation  that  the  master  did 
not  exercise  due  and  reasonable  care  in  pro- 
viding safe  and  proper  materials  and  ap- 
pliances and  premises  to  do  tbe  character  of 
work  be  was  sent  to  do,  or  In  tbe  selection 
of  fellow  servants  of  competent  skill  and 
prudence. 

The  deceased  was  employed  as  a  stevedore, 
whose  general  duty  was  to  assist  in  loading 
and  unloading  freight  on  board  the  steamers 
at  tbe  wharves,  and  also  to  attend  as  a  "line 


tender" ;  that  is,  to  catch  the  lines  wben  tbe 
ships  came  in.  On  the  day  of  tbe  accident 
the  deceased,  with  one  Fisher,  was  sent  from 
Pier  5  to  Pier  6,  in  Baltimore  city,  to  tbe 
steamer  Nantucket,  to  catch  her  lines  and 
make  her  fast  to  the  wharf.  They  caught 
tbe  stem  line,  and  made  It  fast  to  tbe  cleat. 
Tbe  mate  of  tbe  boat  then  directed  them  to 
catch  the  forward  line,  and  make  it  fast, 
stating  that  it  did  not  take  two  men  to  at- 
tend to  one  line,  and  "sent  one  forward,  and 
kept  one  aft"  Fisher  took  the  forward  line, 
and  made  it  fast  Tbe  deceased,  while  at- 
tempting to  remove  the  stem  line  from  tbe 
cleat  and  make  it  fast  on  another,  lost  his 
balance,  and  fell  overboard,  as  heretofore 
stated.  There  was  positive  and  uncontra- 
dicted evidence  that  be  bad  been  employed 
to  do  similar  work  on  another  occasion,  and 
had  caught  linen  before.  He  had  worked 
for  the  company,  on  its  wharves,  for  two 
years,  in  connection  with  mooring  vessels  and 
handling  lines.  There  was  no  evidence  of 
inexperience  in  the  work  he  was  sent  to  do, 
and  he  voluntarily  undertook  tbe  employ- 
ment The  risk  attending  and  surrounding 
the  handling  tbe  line  was  open,  patent  and 
obvious,  and  most  have  been  known  to  any 
man  of  average  intelligence,  and  there  is 
no  proof  "that  any  of  bis  senses  were  im- 
paired, or  that  be  'was  not  possessed  of  ordi- 
nary power  of  observation."  There  was  tes- 
timony, also,  to  tbe  effect  that  anybody  could 
handle  these  lines  who  had  worked  around 
ships  and  seen  lines  bandied,  and  who  bad 
sufficient  "presence  of  mind"  to  do  the  work. 
In  Gaus  Salvage  Co.  v.  Byrnes,  102  Md.  249, 
62  Atl.  155,  1  L.  R.  A.  (N.  S.)  272,  it  is  dis- 
tinctly said:  "If  the  place  was  really  dan- 
gerous, the  appellees  must  have  known  that 
it  was,  because  tbe  means  of  knowledge  were 
as  open  and  obvious  to  him  as  to  the  master, 
arid  by  voluntarily  working  there  be  assumed 
the  risks  of  being  injured  by  causes  which 
were  open  and  obvious,  and  be  cannot  hold 
tbe  employer  responsible  in  damages  if  those 
open  and  obvious  causes  produced  the  in- 
juries." In  Wood  V.  Heiges,  83  Md.  269,  34 
Atl.  872,  it  is  said:  "The  master  is  not  an 
Insurer  of  the  servant's  safety.  He  cannot 
be  bound  for  bis  servant's  injury  without 
being  chargeable  with  some  neglect  of.  duty, 
measured  by  tbe  standard  of  ordinary  care. 
On  tbe  other  band,  tbe  servant  is  under  an 
obligation  to  provide  for  his  own  safety  when 
danger  is  either  known  to  him,  or  is  discov- 
erable by  the  exercise  of  ordinary  care.  He 
must  take  ordinary  care  to  learn  the  dangers 
which  are  likely  to  beset  him;  and,  where 
tbe  servant  is  as  well  acquainted  as  the 
master  with  the  dangerous  nature  of  tbe  in- 
strument used,  he  cannot  recover."  Upon 
the  whole  record  we  are  of  the  opinion  there 
was  a  failure  of  evidence  to  prove  negli- 
gence on  the  part  of  the  defendant  or  its 
agents,  as  alleged  in  the  pleadings,  and  there 
was  a  legal  insufficiency  of  evidence  to  show 
that  the  death  of  Hozelton  was  caused  by 
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failure  of  the  appellant  to  dlKbarge  any  of 
Its  legal  duties  towards  him. 

As  to  the  right  of  recovery  for  alleged  neg- 
ligence In  falling  to  sare  or  rescue  the  deceas- 
ed after  he  fell  in  the  water,  we  need  only 
say  there  was  no  such  Issue  of  negligence  in- 
volved in  the  case  on  the  pleadings.  The 
suit  was  based  upon  a  charge  in  the  declara- 
tion for  negligence  in  causing  the  deceased 
to  be  dragged  overboard,  by  becoming  en- 
tangled with  a  hawser  thrown  from  one  of 
the  defendant's  steamships  to  Its  wharf, 
and  be  was  therelty  dragged  overt>oard  and 
drowned.  There  could  be  no  recovery,  based 
npbn  subsequent  negligence,  under  the  plead- 
ings in  this  case.  Fletcher  v.  Dixon  (Md.) 
68  Atl.  878;  City  Pass.  Ry.  Co.  v.  Nugent, 
86  Md.  360,  38  Atl.  779. 

It  follows,  for  the  reasons  given,  there 
was  error  In  tbe  refusal  of  the  conrt  below 
to  grant  the  appellant's  prayers  withdraw- 
ing the  case  from  tbe  Jury,  so  the  Judgment 
appealed  from  must  be  reversed ;  and,  as  It 
Is  apparent  tbe  appellee  Is  not  entitled  to  re- 
cover, a  new  trial  will  not  be  awarded. 

Judgment  reversed,  with  costs,  without 
awarding  a  new  trial. 

ao8  Md.  SOO) 

ARND  V.  HECFERT. 
(Court  of  Appeals  of  Maryland.    June  24,  1908.) 

1.  Bills  and  Notes— Questions  fob  Juby— 
Bona  Fide  Pubchaseb. 

In  an  action  on  a  note,  whether  plaintiff 
was  a  bona  fide  purchaser  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  {  1879.] 

2.  Same— Facts    Oonstitdting    HoLnsB    in 
Dub  Course. 

An  instruction  that  if  defendant  signed  the 
bill  in  question,  and  if  plaintiff  became  the 
bolder  of  the  instrument  in  due  course,  the  jury 
should  find  for  plaintiff,  was  properly  refused, 
since  the  facts  constituting  a  holder  in  course 
is  a  question  of  law,  and  should  not  be  left  to 
tbe  jury. 

Appeal  from  Circuit  Court,  Allegany  Coan- 
ty;   Robert  R.  Henderson.  Judge. 

Action  by  William  Arnd  against  John  H. 
Heckert.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The.  prayers  offered  by  plaintiff  were  as 
follows : 

"(1)  The  plaintiff  prays  tbe  court  to  instruct 
the  Jury  that  there  is  no  evidence  in  this  case 
legally  sufficient  to  prove  that  plaintiff  took 
or  purchased  the  single  bill  offered  In  evi- 
dence with  knowledge  of  any  fraud  in  Its  ob- 
tentlon,  or  of  any  failure  of  consideration 
therein. 

"(2)  The  plaintiff  further  prays  the  court 
to  Instmct  the  Jury  that  if  they  find  from 
the  evidence  that  defendant  signed  the  single 
bill  offered  in  evidence,  and  shall  find  that 
plaintiff  became  the  holder  of  said  instru- 
ment in  due  course,  then  they  must  find  for 
tbe  plaintiff,  even  though  they  further  find 
that  said  Instrument  was  obtained  from  de- 


fendant by  fraud  and  mlsrepresentBtlons  of 
third  parties. 

"(3)  The  plaintlfl  furtbw  prays  the  court 
to  instruct  the  Jury  that  If  they  And  from 
the  evidence  in  the  cause  that  defendant  sign- 
ed the  single  bill  sued  on  in  this  case,  and 
shall  further  find  that  same  was  passed  to 
the  plaintiff  for  a  valuable  ocmslderatlon  be- 
fore maturity,  and  shall  further  find  that 
plaintiff  purchased  said  single  bill  In  good 
faith  without  notice  of  any  fraud  In  Its  ob- 
tentlon  or  of  any  failure  of  consideration 
therein,  then  their  verdict  must  t>e  for  the 
plaintiff. 

"(4)  The  plaintiff  further  prays  the  court 
to  instruct  the  Jury  that  If  th^  find  from 
the  evidence  In  the  cause  that  the  plaintiff 
purchased  tl>e  single  bill  sued  on  for  valuer 
in  good  faith  and  before  maturity,  with  no 
other  knowledge  that  the  single  bill  furnish- 
ed on  its  face,  then  they  must  find  that  the 
plaintiff  was  a  bona  fide  holder  of  said  single 
bill,  and  no  knowledge  of  fraud  or  want  of 
consideration  In  the  giving  of  said  single  bill 
subsequently  acquired  by  him  can  affect  his 
title  as  a  iMna  fide  holder  for  valne. 

"(6)  The  plaintiff  further  prays  the  court 
to  Instruct  the  Jury  that  there  Is  no  evidence 
in  this  case  legally'  sufficient  to  prove  that  tbe 
plaintiff  took  or  purchased  the  single  bill  of- 
fered In  evidence  with  knowledge  of  any 
fraud  in  its  obtention  or  of  any  failure  of 
consideration  therein,  and  their  verdict  must 
be  for  tbe  plaintlfl." 

Argued  before  BOYD,  G.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  and 
WORTHINGTON,  JJ. 

J.  W.  Scott  Cochrane,  for  appellant.  Rob- 
ert H.  Gordon,  for  appellee. 

PEARCE,  J.  This  Is  an  action  brought  by 
the  appellant  against  the  appellee  upon  the 
following  instrument  of  writing :  "May  4th, 
1906.  Allegany  County,  Maryland.  $100.oa 
Three  months  after  date  I  promise  and  bind 
J.  H.  Heckert,  heirs,  executors,  etc.,  to  pay 
to  R.  B.  ParlES  or  order  one  hundred  dollars 
for  value  received,  bearing  interest  from 
date,  at  the  rate  of  6  per  cent,  per  annum, 
and  hereby  waive  tbe  benefit  of  the  home- 
stead exemption,  or  any  other  law,  that  is 
now  or  may  hereafter  be  enforced  to  prevent 
the  collection  of  the  same,  and  further  agree 
to  pay  all  attorney's  fees  for  collecting,  if  col- 
lected by  suit    Witness hand  and  seal 

this  18th  day  of  April,  1906.  P.  O.  Pinto, 
Md.  J.  H.  Heckert  [Seal.]  Witness:  E. 
O.  Heckert  [Seal.]"  Under  the  negotiable 
Instruments  act  (Code  Pub.  Gen.  Laws  1904t 
art  IS,  i  -25)  the  addition  of  a  seal  to  the 
maker's  signature  does  not  affect  the  nego- 
tiable character  of  this  obligation,  which  was 
indorsed  in  blank  by  R.  B.  Parks  and  subse- 
quently passed  into  tbe  hands  of  the  appel- 
lant The  declaration  set  out  the  obligation 
in  full,  and  alleged  that  it  was  executed  by 
Heckert  and  delivered  by  taim  to  Parks,  "and 
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that  tbe  said  R.  R  Parks  Indorsed  said  bill 
obligatory,  and  the  same  was  passed  to  plain- 
tiff, who  is  the  bolder  thereof,"  and  that  no 
part  of  the  money  secured  thereby  bad  been 
paid.  The  suit  was  brought  in  July,  1907. 
The  defendant  pleaded  never  indebted  as  al- 
leged; never  promised  as  alleged;  and  also 
that  the  obligation  Is  a  false  and  frauduloit 
paper,  and  tliat  the  plaintiff  took  it  well 
knowing  it  to  have  been  obtained  by  fraad, 
and  that  it  was  not  a  good  and  valid  obli- 
gation at  the  time  he  took  the  same.  Issues 
were  duly  Joined,  and  at  the  trial  the  plain- 
tiff offered  evidence  tending  to  prove  the  due 
execution  of  the  instrument,  and  that  the 
services  of  the  plalntllTs  attorney  In  the  case 
were  worth  $25,  and  then  offered  the  instru- 
ment In  evidence,  and  rested. 

The  defendant  then  proved  by  himself  and 
bis  son  that  at  the  time  be  signed  the  paper 
two  men  representing  themselves  to  be  R.  B. 
Parks,  the  payee  therein,  and  William  Bark- 
er, came  to  him,  claiming  to  be  agents  of 
the  Franklin  Insurance  Company  of  St 
Louis,  Mo.,  and  promised  to  get  him  a  10- 
year  policy  in  that  company.  If  he  would  sign 
a  note  for  $100  and  that  the  policy  would  be 
delivered  In  about  10  days,  but  that  the  com- 
pany would  not  insure  the  bam  unless  a 
lightning  rod  was  put  vp,  and  that  be  then 
paid  them  $10  in  cash  to  put  np  a  lightning 
rod  86  feet  long,  which  they  did  within  three- 
quarters  of  an  hour,  and,  as  soon  as  tbe  pa- 
per was  signed,  they  hurried  away :  that  he 
never  received  any  policy  of  insurance,  and 
was  unable  to  ascertain  anything  about  the 
Insurance  company  named;  and  that  he  had 
never  seen  or  heard  anything  of  Parks  or 
Barker,  except  that  the  note  was  sent  on  for 
collection.  The  defendant  also  proved  by 
Mr.  D.  Llndley  Sloan,  an  attorney,  that  dur- 
ing the  term  of  court  In  April,  1906,  a  man 
claiming  to  be  William  Barker,  and  to  be 
from  Council  Bluffs,  Iowa,  came  to  him  wish- 
ing bim  to'  Identify  him,  and  that  Immediate- 
ly after  this  he  heard  the  sheriff  was  looking 
for  William  Barker.  The  plalntlfTs  own  evi- 
dence, taken  under  a  commission  in  Council 
Bluffs,  Iowa,  was  offered  In  rebuttal.  It  ap- 
pears therefrom  that  he  is  a  resident  of  that 
city,  and  engaged  In  the  real  estate  and  loan 
business ;  that  he  purchased  tbe  note  in  ques- 
tion May  4,  1906,  at  Council  Bluffs  for  $90, 
and  he  testified  in  chief  that  be  bad  no 
knowledge  but  what  the  note  was  a  bona  fide 
obligation  given  for  a  valuable  consideration, 
and  had  no  cause  to  believe  there  was  or 
would  be  any  defense  thereto.  On  cross-ex- 
amination be  said  that  at  the  same  time  he 
pun-Jiased  this  note  he  purchased  a  note  of 
S.  C.  Morgan  and  one  of  Henry  North,  all 
from  William  Barker,  paying  for  all  in  cash 
and  discounting  each  note  $10:  that  he 
knew  nothing  of  any  of  the  makers  of  these 
notes,  except  that  Barker  said  they  were  re- 
sponsible men;  that  he  did  not  know  B.'  B. 
Parks  at  all,  had  never  seen  him,  did  not 
know  where  he  lived,  or  anything  about  hla 
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financial  responsibility.  TTpon  tbe  return  of 
this  commission  it  was  by  order  of  court  re> 
manded  tliat  the  plaintiff  might  answer  cer* 
tain  additional  interrogatories  upon  cross- 
examination.  He  then  testified  that  in  the 
last  two  or  three  years  be  had  purchased 
from  William  Barker  notes  to  the  amount  of 
$2,000  or  $8,000;  that  he  had  known  Barker 
over  20  years;  that  he  was  in  the  real  estate 
business  and  was  worth  $20,000  to  $25,000^ 
city  property  and  farms ;  that  he  traveled  a 
good  deal,  but  that  his  residence  was  in 
Oonncil  Bluffs  and  be  had  seen  taim  that 
morning;  that  he  did  not  know  whether 
Barker  knew  Parks,  and  that  Barker  never 
told  him  who  Parks  was,  or  what  his  busi- 
ness was,  nor  where  he  (Barker)  got  tbe  note; 
that  he  did  not  require  Barker  to  indorse  the 
note,  because  be  relied  upon  bis  representa- 
tion that  Heckert  was  good  for  it;  tliat  he 
was  not  loaning  money  to  Barker  on  the 
note  as  collateral,  and  that  Barker  did  not 
promise  to  repay  him  if  the  note  was  not 
paid;  that  he  kept  accounts  in  three  banks, 
and  was  the  president  of  one  of  these  banks, 
but  paid  in  cash  for  all  the  notes  mentioned t 
that  he  was  worth  $25,000  above  all  liabili- 
ties in  real  estate,  bank  stocks,  notes,  and 
cash  on  deposit,  and  in  his  safe.  He  also 
admitted  he  had  heard  that  some  years  ago 
Barker  was  In  the  lightning  rod  business. 

The  plaintiff  then  offered  five  prayers 
which  will  be  set  out  by  the  reporter.  The 
court  granted  the  third  and  fourth  prayers, 
and  rejected  the  first,  second,  and  fifth.  No 
prayers  were  offered  by  the  defendant,  so 
that  the  single  exception  is  to  the  rejection  of 
the  first,  second,  and  fifth  prayers.  The  two 
prayers  granted  by  the  court  are  tbe  same 
which  were  approved  by  this  court  in  Totten 
V.  Bucy,  67  Md.  446,  a  case  of  the  same 
character  as  the  one  now  before  us,  and  in 
-our  opinion  tbey  gave  the  plabitlff  all  tbe 
law  to  which  be  was  entitled.  The  fraud  in 
this  case  on  tbe  part  of  Parks  and  Barker  is 
gross  and  transparent,  and  the  evidence  tend- 
ing to  prove  that  the  plaintiff  did  not  take 
tbe  note  in  good  faith  and  without  notice  of 
facts  tending  to  show  fraud  in  its  obtention 
is  abundant.  If  not  overwbehnlng.  The  sus- 
picious circumstances  are  too  numerous  and 
glaring  to  be  consistent  with  any  rational 
theory  of  the  good  faith  and  innocence  of  the 
plaintiff  In  this  transaction.  Without  enum- 
erating them  all,  we  may  mention  the  abso- 
lute want  of  knowledge  of  the  financial  worth 
of  the  maker  1,000  miles  from  the  plaintiff 
in  another  state ;  the  absolute  want  of 
knowledge  of  who  Parks  was  or  what  was  hla 
worth ;  the  failure  to  present  tbe  note  In 
time  to  hold  Parks  as  Indorser;  the  failure 
to  require  the  Indorsement  of  Barker;  the 
heavy  discount  charged;  the  neglect  to  have 
Barker  testify  as  to  the  facts  attending  the 
obtaining  of  the  note,  though  the  plaintiff 
had  seen  him  the  same  morning  his  own  tes- 
timony was  given ;  his  confession  that  he  bad 
heard  Barker  had  been  engaged  in  tbe  light- 
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nlng  rod  bnslness,  which,  to  an  ordinarily 
prudeut  and  intelligent  man,  has  almost  come 
to  be  a  badge  of  fraud,  at  least  as  to  these 
perlpatectic  artists  In  that  line,  and  the  ex- 
tent to  which  he  dealt  In  securities  of  this 
description.  It  is  impossible  to  believe  that  a 
shrewd  business  man,  and  a  bank  preRldent 
of  any  experience,  could  have  engaged  in 
good  faith  In  such  transactions  as  this,  and 
on  the  scale  shown  by  his  own  testimony. 
The  inference  is  almost  irresistible  that  there 
was  some  secret  undisclosed  connection  be- 
tween Parks,  Barker,  and  the  plaintiff, 
through  which  he  participated  in  the  fruits 
of  their  fraud.  In  Williams  v.  Huntington,  68 
Md.  598,  13  Atl.  337,  6  Am.  St.  Rep.  477,  the 
court  In  commenting  upon  the  duty  of  the 
plaintiff  in  such  a  case  to  establish  by  proof 
that  he  was  a  bona  fide  bolder  without 
knowledge  or  notice  of  any  infirmity  in  ita 
origin  or  transfer  used  this  language:  "In 
discharge  of  the  burden  thus  cast  upon  him 
he  offered  his  owu  testimony,  and  none  other. 
Its  credibility  was  wholly  for  the  Jury  to  de- 
termine. They  were  at  liberty  to  disregard 
It  altogether,  if  in  their  judgment  it  was  in- 
trinsically Improbable,  or  If  it  was  stamped 
with,  or  Inherently  furnished,  indications  of 
its  unreliability."  This  language  Is  especially 
applicable  to  the  present  case.  No  court 
could,  in  the  face  of  all  the  facts  here  in  evi- 
dence, have  granted  the  first  prayer  which 
sought  to  take  the  defense  of  fraud  from  the 
jury,  and  It  was  defective,  moreover,  In  not 
including  notice  as  well  as  actual  knowledge 
of  fraud  In  the  obtentlon  of  the  note.  Grif- 
fith V.  Shipley,  74  Md.  691,  22  Atl.  1107,  14 
L.  R.  A.  405;  Valley  Savings  Bank  v.  Mer- 
cer, 97  Md.  478,  55  Atl.  435. 

The  second  prayer  was  properly  rejected. 
It  submitted  to  the  jury  a  question  of  law  in 
permitting  them  to  determine  what  facts 
constitute  "holder  in  course."  The  third 
prayer,  which  was  granted,  correctly  and 
clearly  Instructed  the  jury  upon  that  ques- 
tion. The  fifth  prayer  was  properly  rejected 
for  the  same  reasons  given  as  to  the  first 
prayer.  In  such  cases  it  is  the  duty  of  the 
court  to  hold  those  who  deal  In  securities  ob- 
tained as  these  were  to  a  rigid  requirement 
as  to  the  proof  of  absolute  good  faith  in  the 
transaction,  and  to  guard  juries  against  any 
misleading  phraseology  in  the  instructions,  as 
far  as  possible. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 
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(Court  of  Appeals  of  Maryland.    Jane  24, 1008.) 

1.  Receivers  —  Appointment  —  Pbtition  — 
Mattebs  Considebed. 

In  an  equity  suit  in  which  a  petition  for 
the  appointment  of  a  receiver  is  filed,  and  which 
refers  to  the  proceedings  therein,  the  court  has 
the  right  to  consider  all  the  proceedings  in  the 
cause  in  passing  upon  the  petition. 


2.  Appeal   and    Ebbob^Revikw— Pbesohp- 

TIONS— RECEIVEBSHIP    P^pOCEEOINQS. 

On  an  appeal  from  an  order  granting  the 
appointment  of  a  receiver,  on  a  petition  filed  in 
an  equity  suit  to  the  proceedings  of  which  the 
petition  refers,  it  will  he  presumed,  in  order  to 
sustain  the  action  of  the  court,  the  record  In 
the  appellate  court  not  showing  that  all  the 
necessary  parties  were  not  in  court,  that  all 
necessary  parties  had  been  actually  or  construc- 
tively served  with  process. 

3.  Lib  Pendens— Appointmsrt  of  Receiveb 
— Pabties  to  Suit— Pbesumptions. 

A  hill  in  equity  for  the  sale  of  property  was 
filed  against  a  decedent's  widow  and  the  execu- 
tor of  a  mortgagee  who  held  two  mortirages  on 
the  property  and  others.  The  executor  assigned 
his  mortgages  to  the  widow  after  the  bill  was  fil- 
ed, and  made  a  disclaimer,  alleging  that  he  had 
no  interest  in  the  mortgages,  having  assigned 
them  to  the  widow,  and  made  afiSdavit  to  the  dis- 
claimer. The  day  following  the  widow  made 
affidavit  as  to  taxes,  as  assignee  of  the  second 
mortgage  (the  first  mortgage  not  appearing  of 
record  in  the  suit),  and  the  afiidavit  as  to  taxes 
and  the  disclaimer  were  filed  the  same  day. 
Held  that,  on  an  appeal  from  an  order  grant- 
ing a  petition  in  the  equity  suit  to  appoint  a 
receiver,  it  would  be  presumed,  in  order  to 
show  that  the  widow  was  a  party  to  the  pro- 
ceedings as  assignee  of  the  mortgages,  and  sub- 
ject to  the  lis  pendens,  that  the  executor  was  a 
party  to  the  equity  suit  before  he  made  the  as- 
signments. 

4.  M0BT0A0E8—DEFATTI.T— Rights  of  Pab- 
ties— Possession— Rents. 

Upon  the  default  of  a  mortgagor,  the  mort- 
gagee is  entitled  to  possession;  and,  when  a 
mortgagor  is  allowed  to  remain  in  possession 
after  default,  he  is  entitled  to  collect  the  rents 
and  profits,  but,  after  the  demand  for  possession 
by  the  mortgagee,  or  a  demand  of  the  rents, 
then  the  mortgagee  is  entitled  to  the  same. 

5.  REOEIVBBS  — APPOINTUENT— OBDEB  —  AP- 
PEAL— Statdtoby  Provisions — ^BItect.     • 

Code  Pub.  Gen.  Laws  1904.  art.  16,  {  192, 
provides  that  the  court  may  at  any  stage  of  the 
cause,  or  matter  concerning  real  or  personal 
property,  on  its  own  motion,  or  on  application, 
pass  such  order  as  it  may  see  fit  with  regard  to 
the  possession  of  the  property  pendente  lite, 
or  the  receipt  of  the  income  of  the  same,  and 

fave  a  right  of  appeal  as  provided  in  section 
91,  which  authorized  &n  appeal  in  such  manner 
and  on  such  terms  as  is  allowed  in  the  case  of 
injunction.  Section  190  provides  that  the  court 
can  at  any  stage  of  a  cause  or  matter  on  its 
own  motion,  or  on  application,  order  a  mandate 
or  injunction  as  therein  provided.  Held,  that 
the  statute  was  not  intended  to,  and  did  not, 
at>olish  the  rules  relating  to  the  appointment 
of  receivers,  and  it  is  only  when  there  is  enough 
shown  in  the  proceedings  to  authorize  such  ap- 
pointment that  the  court  can  act  on  its  own 
motion,  or  where  the  proceedings  and  applica- 
tion are  sufficient  for  that  purpose. 

6.  Appeal  and  Error— Review — Scopb— Ap- 
poiNTifENT  of  Receiveb— Necessitt  of  No- 
tice. 

Under  Code  Pub.  Gen.  Laws  1904,  art  16, 
{  101,  giving  a  right  of  appeal  from  an  order 
appointing  a  receiver  pendente  lite,  as  provid- 
ed by  section  190,  authorizing  the  appointment 
of  a  receiver  on  the  court's  own  motion  or  on 
application,  the  rule  that  the  court  will  not 
appoint  a  receiver  until  the  defendant  is  first 
heard,  unless  the  necessity  be  of  the  most 
stringent  character,  is  one  which  can  be  en- 
forced on  appeal  only  on  appeal  from  the  order 
appointing  the  receiver. 

7.  Receivers  —  Appointment  —  Pbtitiow  — 

StTFFICIENCT. 

A  bill  in  equity  for  the  sale  of  property 
was  filed  against  a  decedent's  widow  and  the 
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executor  of  one  who  held  two  mortEagea  on  the 
property  and  others.  The  ezecntor  assigned 
the  mortgages  to  the  widow,  and  filed  a  dis- 
claimer in  the  suit.  ▲  petition,  under  Code 
Pub.  Gen.  Laws  1904,  art.  16,  Si  190-193,  au- 
thorizing the  appointment  of  receivers,  was  filed 
in  the  suit,  and  alleged  that  the  widow  was  in 
possession  of  a  portion  of  the  real  estate,  while 
other  portions  were  in  the  occupancy  of  tenants 
nnder  leases  providing  for  the  payment  of  mon- 
ey rents;  that  the  widow  was  claiming  the 
whole  of  said  rents,  while  the  petitioners,  as 
heirs  at  law  of  the  decedent,  disputed  the  rights 
of  the  widow,  either  as  dowress  or  as  mortga- 
gee, to  the  whole  of  the  rents ;  that  there  was 
no  one  authorized  to  collect  said  rents,  and  that 
there  was  danger  of  loss  and  injury  to  all  the 
parties  concerned,  and  asked  that  a  receiver 
De  appointed  to  collect  the  rents.  BeI4,  that 
the  petition  was  insufficient  to  authorize  the 
appointment  of  a  receiver,  in  that  it  did  not 
show  the  rights  of  the  parties  in  the  property, 
or  show  that  there  was  any  imminent  danger 
of  loss,  or  show  why  the  mortgagee  (the  mort- 
gagor being  in  default)  was  not  entitled  to  the 
rents. 

&  Same. 

And  the  fact  that  by  Code  Pnb.  Gen.  Laws 
1904.  art.  16,  {  129,  a  sale  of  lands  nnder  a 
bill,  similar  to  the  one  in  question,  was  aa- 
thorized,  free  and  clear  of  mortgages,  or  other 
incumbrances  on  land,  or  an  undivided  interest 
therein,  did  not  make  the  petition  sufficient  to 
authorize  the  order. 

Appeal  from  Clrcnlt  Court,  Frederick  Conn- 
tf.  In  Equity;  John  C.  Motten,  Jndge. 

Snlt  by  Alice  M.  Baker  and  others  against 
Charles  N.  Baker  and  others  for  the  parti- 
tion and  sale  of  real  property.  Pending  the 
suit  Charles  N.  Baker  and  other  defendants 
petitioned  for  a  receiver  of  the  property  In- 
volved, and,  from  the  appointment  of  a  re- 
ceiver, plaintiff  and  defendants  Isabell  M. 
Baker  and  others  appeal.  Reversed,  and  pe- 
tition dismissed  without  prejudice. 

Argued  before  BOYD,  G.  J.,  and  BRISCOE, 
PBARCB,  SCHMUCKBR,  BURKE,  WORTH- 
INGTON.  THOMAS,  and  HENRY,  JJ. 

Eugene  L.  Rowe,  for  appellants.  Ham- 
mond Umer,  for  appellees. 

BOYD,  C.  J.  A  bin  In  equity  was  filed  by 
Alice  M.  Baker,  a  daughter  of  Nicholas  Baker, 
deceased,  against  X  Bernard  Baker  and  other 
belrs  of  Nicholas,  Isabell  M.  Baker,  his  wid- 
ow, Charles  W.  Nussear,  executor  of  Mary 
C  Nussear,  who  held  two  mortgages  against 
the  property  of  the  decedent,  and  some  lien 
creditors  of  J.  Bernard  Baker,  for  the  sale 
of  the  real  estate  left  by  the  decedent,  on 
the  ground  that  It  was  not  susceptible  of  par- 
tition. The  exfecutor  of  Mary  C.  Nussear  as- 
signed the  mortgages  to  Isabell  M.  Baker,,  the 
widow,  after  the  bill  was  filed.  An  answer 
was  filed  by  three  of  the  heirs  and  a  judg- 
ment creditor  of  J.  Bernard  Baker,  admitting 
the  allegations  of  the  bill,  excepting  as  to 
the  dower  of  the  widow,  and  alleging  that 
she  was  only  entitled  to  dower  in  the  surplus 
over  the  mortgages.  The  executor  of  Mary 
C.  Nussear  filed  a  disclaimer,  alleging  that  he 
had  no  interest  in  the  mortgages,  having 
assigned  them  to  the  widow.  Afterwards 
Charles  N.  Baker,  Mary  A.  Dukebart,  and 


Jennie  Adelsberger,  three  of  the  children  of 
Nicholas  and  defendants  in  the  equity  case, 
filed  a  petition  therein,  alleging  that  the  real 
estate  of  Nicholas  descended  to  them,  J.  Ber- 
nard Baker,  and  Alice  M.  Baker  as  his  heirs 
at  law,  subject  to  the  dower  of  the  widow 
and  also  subject,  as  to  certain  portions  of  the 
real  estate,  to  the  two  mortgages,  and  making 
other  allegations  which  will  be  hereinafter 
referred  to.  It  asked  for  the  appointment  of 
receivers  and  for  general  relief.  The  court 
passed  an  order  upon  the  petition  appoint- 
ing Eugene  L.  Rowe,  who  was  the  solicitor 
for  the  plaintiff  In  the  bill,  and  Edward  H. 
Rowe  receivers,  but  the  former  declined  to 
act  Afterwards  Alice  M.,  Isabell  M.,  and 
J.  Bernard  Baker  filed  answers  to  the  peti- 
tion, as  required  by  the  statute,  and  entered 
an  ai^>eal  from  that  order,  but  the  answers 
cannot  be  considered  by  us. 

The  question  for  our  determination  is  wheth- 
er that  order  was  properly  passed.  Section 
192,  art  16,  Code  Pub.  Gen.  Laws  1904,  pro- 
vides that  "the  court  may,  at  any  stage  of  any 
cause  or  matter  concerning  property,  real  or 
personal,  on  application,  or  of  Its  own  motion, 
pass  such  order  as  to  It  may  seem  fit,  with 
regard  to  the  possession  of  the  same,  pen- 
dente lite,  or  the  receipt  of  the  Income  there- 
of, on  snch  terms  preliminary  thereto  [as  to 
security,  etc.]  as  to  It  may  seem  just,  subject 
to  the  same  right  to  move  for  Its  discharge, 
and  the  same  right  of  appeal  as  Is  given  In 
the  preceding  section."  The  section  (191)  re- 
ferred to  provides  that  "an  appeal  may  be 
taken  by  any  of  such  parties  from  the  order 
granting  such  mandate  or  Injunction,  or  the 
refusal  to  discharge  or  dissolve  the  same  In 
such  cases,  and  In  such  manner  and  on  such 
terms  as  Is  now  allowed  in  cases  of  injunc- 
tion." Section  190  provides  that  the  court 
can  at  any  stage  of  a  cause  or  matter,  on  the 
application  of  any  party  In  Interest  by  motion 
or  petition,  or  of  Its  own  motion,  order  a 
mandate  or  Injunction,  as  therein  provided. 
Sections  190  to  194,  inclusive,  of  the  Code  of 
1901,  were  added  to  article  16,  by  Acts  1890, 
p.  754,  c.  441,  and  have  since  then  been  In 
force,  being  numbered  177-181  In  Code  Pub. 
Gen.  Laws  1888,  art  16.  What  Is  now  sec- 
tion 102  has  not  hitherto  been  passed  on 
by  this  court  but  section  190  was  referred  to 
In  County  Com'rs  v.  School  Com'rs,  77  Md. 
283,  28  Atl.  115 ;  Supreme  Lodge  v.  Slmerlng, 
88  Md.  288,  40  Atl.  723,  41  L.  R.  A.  720,  71 
Am.  St  Rep.  409;  Baltimore  City  v.  Poole 
&  Son  Co.,  97  Md.  68,  54  Atl.  681;  Homer 
V.  Nltach,  103  Md.  508,  63  Atl.  1052.  Al- 
though It  must  be  admitted  that  a  somewhat 
liberal  construction  was  placed  on  section 
190,  as  to  the  procedure  under  It,  those  cases 
do  not  throw  any  light  on  the  question  now 
before  ns.  There  can  be  no  doubt  that  some 
of  the  objections  made  by  the  appellants  to 
this  petition  cannot  be  sustained,  and  It  Is 
clear  that  the  application  for  receivers  was 
intended  to  be  under  section  192.  The  peti- 
tion Is  filed  In  the  original  equity  cause,  and 
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the  proceedings  therein  are  referred  to.  In- 
aBmuch  as  the  bill  and  exhibits  show  the  title 
of  the  petitioners,  It  was  unnecessary  to  be 
more  explicit  on  that  subject,  as  the  court 
had  the  undoubted  right  to  consider  all  the 
proceedings  in  that  cause.  It  had  jurisdic- 
tion oyer  the  subject-matter  lUTolved,  and  ap- 
parently over  all  the  parties,  although  the 
record  does  not  afflrmatlTely  show  that  all  of 
them  had  been  brought  Into  court  by  subpoe- 
na or  orders  of  publication.  Inasmuch,  how- 
ever, as  the  appellants  brought  the  record  to 
this  court,  and  It  does  not  show  that  the  par- 
ties were  not  in  court,  we  would,  in  a  pro- 
ceeding of  this  character,  presume  that,  when 
the  judge  below  acted,  all  necessary  parties 
had  been  actually  or  conatmctlTely  served 
with  process.  Nor  can  we  have  any  doubt 
that  Mrs.  Isabell  M.  Baker  was  subject  to 
the  doctrine  of  lis  pendens,  as  announced  in 
Sanders  t.  McDonald,  63  Md.  603.  The  ex- 
ecutor of  Mary  C.  Nussear  made  affidavit 
to  the  disclaimer  filed  by  him  on  June  2S, 
1907,  while  the  affidavit  as  to  taxes  made  by 
Mrs.  Baker,  as  assignee  of  the  second  mort- 
gage, was  made  June  29th  (the  assignment  of 
the  first  mortgage  not  appearing  in  the  rec- 
ord), and  the  assignment  and  the  disclaimer 
were  filed  the  same  day.  We  would,  there- 
fore, for  the  purposes  of  this  case,  assume 
that  the  executor  had  been  brought  Into  court 
before  he  made  the  assignment  in  so  far  as 
necessary  to  make  her  subject  to  the  Us  pen- 
dens, as  announced  In  Sanders  v.  McDonald, 
without  deeming  It  necessary  to  consider 
whether  she,  having  knowledge  of  the  pen- 
dency of  the  cause  and  being  a  party  in  an- 
other caiiadty,  as  widow,  would  not  be  bound, 
regardless  of  that  question. 

But  there  are  other  questions  Involved, 
which  present  difficulties  that  seem  to  us  not 
to  have  been  met  by  the  appellees.  While  it 
is  true  that  the  court  is  authorized  by  section 
'192,  even  of  its  own  motion,  to  "pass  such 
order  as  to  it  may  seem  fit,  with  regard  to 
the  possession  of  the  same,  pendente  lite,  or 
the  receipt  of  the  income  thereof,"  and,  al- 
though we  deem  the  power  given  broad  enough 
to  authorize  the  appointment  of  a  receiver 
in  a  proper  case,  the  statute  did  not  mean  to 
abolish  tbe  roies  on  the  subject  of  the  ap- 
pointment of  a  receiver,  which  this  court  had 
adopted  and  followed  for  so  many  years.  It 
is  only  when  there  Is'  enough  shown  in  the 
proceedings  to  authorize  such  step  that  tbe 
court  can  of  its  own  motion  act,  or  when  the 
proceedings  and  the  application  are  sufficient 
for  that  purpose.  The  right  of  appeal  is  ex- 
pressly given,  and  "tbe  rale  laid  down  in  the 
cases  cited,  that  the  court  wlil  not  anoint 
until  the  defendant  is  first  beard,  unless  the 
necessity  be  of  the  most  stringent  character, 
is  one  wbich  can  only  be  enforced  upon  ap- 
peal from  the  order  appointing  the  receiver." 
Vosbell  V.  Bynson,  26  Md.  91.  In  the  leading 
and  well  known  case  of  Blondheim  v.  Moore, 
11  Md.  305,  Chief  Judge  Le  Grand  an- 
nounced certain  roles  for  tbe  government  of 


courts  in  appointing  receivers,  which  have 
often  since  been  repeated  and  followed.  Aft- 
er saying  that  the  power  of  appointment  must 
be  exercised  with  great  circumspection,  that 
it  must  appear  the  claimant  has  a  title  to 
the  property,  and  the  court  must  be  satisfied 
by  affidavit  tliat  a  receiver  is  necessary  to 
preserve  it,  and  that  in  no  case  should  the 
court  make  an  appointment  merely  because 
it  could  do  no  harm,  he  said:  "(4)  Tliat 
'fraud  or  Imminent  danger,  if  tbe  interme- 
diate possession  should  not  l>e  taken  by  the 
court,  must  be  clearly  proved' ;  and  (5)  that, 
unless  the  necAsalty  be  of  tbe  most  stringent 
character,  the  court  will  not  appoint  until 
the  defendant  is  first  heard  in  response  to 
the  application."  Granting  that  there  may 
be  cases  in  which  the  enforcement  of  the 
fifth  rule,  may  not  be  necessary,  if  the  ap- 
.pointment  is  made  under  the  provisions  of 
this  statute,  it  is  ordinarily  the  safer  rule 
to  follow,  and,  generally  speaking,  when  the 
parties  are  already  in  court,  there  is  no  oc- 
casion for  such  delay  as  nllght  endanger  tbe 
interests  of  the  applicant  if  imjnedlate  ac- 
tion be  not  taken.  But,  when  the  petition 
does  not  fully  disclose  the  facts  necessary  to 
Inform  the  court  of  the  real  situation,  such  as 
the  right  of  the  petitioner  to  relief,  and  of 
the  necessity  or  reason  for  proceeding  with- 
out notice  to  others  to  be  affected,  especially 
If  it  shows  some  right  of  possession  of  the 
property  or  to  the  rents  and  profits  in  anoth- 
er, the  court  ought  not  to  proceed  ex  parte. 
In  Johnson  r.  Uppert,  90  Md.  SS^  54  Aa 
114,  in  considering  an  order  appointing  a  re- 
ceiver, the  court  qiioted  from  Lamm  v.  Bar- 
ren, 69  Md.  272,  14  Ati.  682,  in  which  an  or- 
der granting  an  injunction  was  reversed, 
tlMt,  "to  warrant  tbe  court  in  issuing  an  In- 
junction, a  full  and  candid  disclosure  of  all 
tbe  facts  must  be  made.  There  must  be  no 
concealment,  and  the  res  gestae  must  be  rep- 
resented as  they  actually  are.  •  •  •  Thp 
court  must  be  Informed  by  the  bill  Itself  and 
its  accompanying  exhibits,  if  any,  of  every 
material  fact  constituting  the  case  of  the 
plaintiflf,  in  order  tliat  It  may  seem  whether 
there  Is  a  just  and  proper  ground  for  the 
application  of  so  summary  a  remedy.  Strong 
prima  facie  evidence  of  the  facts  on  which 
the  plalntiCTs  equity  rests  must  be  presented 
to  the  court."  The  principles  In  regard  to  a 
bill  for  an  injunction  apply  also  to  one  for 
a  receiver.  Miller's  Eq.  Proc.  720.  Indeed, 
there  is  often  more  necessity  for  strict  rules 
in  the  latter,  as  the  appointment  of  a  receiv- 
er iuay  result  in  taking  from  one  entitled  to 
them  the  possession  of  his  property  and  the 
Income  from  It. 

Keeping  the  general  rules  In  mind,  let  us 
see  how  far  the  petition  on  which  the  order 
appealed  from  was  passed  complies  with 
them.  It  alleges:  "(4)  That  the  said  widow 
Is  now  in  possession  of  a  portion  of  said  reel 
estate,  while  other  portions  thereof  are  In  the 
occupancy  of  tenants  under  leases  providing 
for  the  payment  of  money  rents.     (5)  That 
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the  said  widow  Is  claiming  and  demanding 
from  said  tenants  the  wliole  of  said  rents  ac- 
crnlng  from  said  real  estate,  while  your  pe- 
titioners, as  heirs  at  law  of  the  said  decedent, 
dilute  the  right  of  said  widow,  either  as 
dowress  or  mortgagee,  to  the  whole  of  said 
rents,  and  pending  the  determination  of  the 
rights  of  the  respective  parties  in  the  prem- 
ises there  Is  no  one  authorized  to  collect  said 
rents,  and  by  reason  of  said  conflicting  claims 
the  said  rents  are  remaining  unpaid  and  tin- 
collected.  (6)  That  there  iB  danger  of  loss 
and  injury  to  all  parties  concerned  under  ex- 
isting conditions,  as  hereinbefore  mentioned, 
and  it  is  to  the  Interest  and  advantage  of  all 
the  said  parties  that  a  receiver  or  receivers 
should  be  appointed  by  your  'honorable  court 
to  collect  and  hold  the  rents  accruing  add  ac- 
crued from  the  said  real  estate,"  etc.  It  had 
previously  alleged  that  Isabel!  M.  Baker  had 
taken  by  assignments  the  mortgages,  and  now 
claims  certain  Interests  as  mortgagee  In  cer- 
tain portions  of  the  real  estate  In  addition  to 
tier  dower.  It  is  impossible  to  know  from  the 
petition,  or  the  proceedings  in  the  original 
case,  what  portion  of  the  real  estate  the  wid- 
ow was  in  possession  of,  or  what  portions 
thereof  were  in  the  occupancy  of  tenants,  or 
whether  the  tenants  were  occupying  any  of 
the  properties  Included  In  the  mortgages,  and, 
if  so,  what  part  It  may  be,  so  far  as  the 
petition  discloses, .  that  all  of  the  properties 
occupied  by  the  widow  and  the  tenants  are 
Indaded  In  the  mortgages.  If  they  are,  prima 
facie  she,  as  mortgagee.  Is  entitled  to  the  pos- 
session and  to  the  rents.  Both  of  the  mort- 
gages were  overdue,  and  hence  were  in  de- 
fault. "It  is  the  settled  law  of  this  state 
that,  upon  default,  the  mortgagee  Is  entitled 
to  possession."  Barron  v.  Whiteside,  89  Md. 
448,  43  Atl.  825,  and  cases  therein  cited. 
"When  a  mortgagor  Is  allowed  to  remain  in 
possession  after  default,  he  Is  entitled  to  col- 
lect for  his  own  use  the  rents  and  profits, 
but,  after  a  demand  for  possession  by  the 
mortgagee  or  a  demand  of  the  rents,  then  the 
mortgagee  Is  entitled  to  the  same."  Id.  In 
that  case  it  was  further  said :  "In  order  to 
put  an  end  to  the  authority  of  a  mortgagor 
to  collect  the  rents,  It  Is  only  necessary  for 
the  mortgagee  to  manifest  his  Intention  to 
do  so.  For  this  purpose  slight  acts  will  be 
deemed  snfBclent,  and  in  Boyce  v.  Boyce,  0 
Rich.  Eq.  (S.  C.)  S02,  where,  as  here,  the 
mortgaged  property  was  In  court,  a  claim  for 
the  rents  made  to  the  court  by  a  party  to 
the  suit  in  the  progress  of  the  cause  was  all 
that  was  required."  See,  also.  Baker  v.  Hill, 
100  Md.  130,  50  Atl.  275.  The  petition  shows 
that  the  widow  was  claiming  and  demanding 
the  rents,  and,  although  it  does  not  in  terms 
say  that  she  was  doing  so  as  mortgagee,  it 
does  say  that  the  petitioners  disputed  her 
right  to  them  "either  as  dowress  or  mort- 
gagee." It  does  not  say  that  she  was  not 
doing  so  as  mortgagee,  and,  excepting  in  so 
far  as  we  have  stated,  leaves  the  court  In 
the  dark  on  the  subject. 
The  order  appealed  from  appointed  the  re- 


ceivers "to  collect  and  receive  all  rents  ac- 
crued and  to  accrue  from  the  real  estate  men- 
tioned in  these  proceedings,  during  the  pen- 
dency thereof,"  and  it  is  clear  that,  in  the 
absence  of  some  allegation  showing  a  valid 
reason  why  the  mortgagee  should  not  have 
the  benefit  of  the  general  rule,  the  order,  at 
least  In  so  far  as  it  applied  to  rents  from 
the  mortgaged  property,  was  improvldently 
passed.  But,  In  addition  to  what  we  have 
said,  there  is  nothing  in  this  case  to  show 
any  imminent  danger  of  loss,  or  real  neces- 
sity for  appointing  receivers,  at  the  Instance 
of  the  petitioners.  Mrs.  Baker,  as  mort- 
gagee, had  the  right  to  have  a  receiver  ap- 
pointed, If  necessary  for  her  protection,  but 
that  did  not  give  the  petitioners  the  right  to 
do  BO,  and  especially  not  to  take  the  rents 
from  the  mortgaged  pr(^>erty  from  her  con- 
trol. There  Is  no  allegation  or  suggestl<m 
that  the  tenants,  or  any  of  them,  were  in- 
solvent, and  ttiat  would  hardly  be  suggested 
as  to  the  widow;  for,  if  there  is  a  sale  of 
the  property,  she  will  be  entitled  to  distribu- 
tion on  the  two  mortgages,  which  do  not  ap- 
pear to  be  disputed  or  in  any  way  questioned. 
She  could  be  made  to  account  for  the  rents, 
and,  if  she  did  not  In  any  other  way,  they 
could  be  charged  against  her  distribution.  It 
was  not  enough  to  allege  that  the  petitioners 
disputed  her  right  to  the  rents,  and  it  certain- 
ly was  not  sufllcient  to  say  that  "by  reason 
of  said  conflicting  claims  the  said  rents  are 
remaining  unpaid  and  uncollected."  The  pe- 
titioners themselves  are  causing  the  conflict, 
which  prevents  the  rents  from  being  paid  and 
collected,  although  the  mortgagee  is  prima 
facie  entitled  to  those  from  the  mortgaged 
property.  As  was  said  in  Knighton  v.  Young, 
22  Md.  372:  "There  is  no  allegation  that  the 
rents,  Issues,  and  profits  of  the  real  estate, 
supposed  to  be  subject  to  dower,  will  be 
lost  Irretrievably,  by  reason  of  the  insolvency 
of  those  receiving  them,  or  that  the  com- 
plainant has  not  adequate  remedy  at  law  for 
such  of  the  rents  as  he  may  be  entitled  to. 
It  Is  not  sufficient  to  allege  they  are  in  Jeopar- 
dy, but  it  must  be  shown  how  they  are  Jeop- 
ardized." 

We  have  not  overlooked  the. fact  that  re- 
ceivers are  sometimes  appointed  to  collect 
rents  pending  partition  proceedings,  or  that 
the  statute  (section  129,  art  16)  now  au- 
thorizes the  sale  of  lands,  under  a  bill  such 
as  this,  free  and  clear  of  mortgages  or  other 
incumbrances  on  said  lands,  or  an  indlvided 
Interest  therein,  but  being  of  the  oplnlcm  that 
this  petition,  although  taken  in  connection 
with  the  other  proceedings  in  the  cause,  was 
not  8ufl9clent  to  authorize  the  court  to  ap- 
point receivers,  the  order  must  be  reversed. 
As  we  cannot  be  sure  that  It  may  not  become 
necessary  to  appoint  a  receiver  to  collect 
some  of  the  rents,  we  will  dismiss  the  peti- 
tion without  prejudice. 

Order  reversed,  and  petition  dismissed  with- 
out prejudice,  the  appellees  to  pay  the  costs 
above  and  below. 
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CARROLL  et  aL  t.  GEORGB  WATERS  & 

CO.  et  al. 
(Court  of  Appeals  of  Maryland.    June  24, 1908.) 

CoKTKACTa— Tebminatiow— Necessitt  of  No- 
tice. 

During  cessation,  owinp;  to  sickness  of  tlie 
contractor,  of  work  on  a  building,  it  was  agreed 
by  the  owner  and  materialmen,  who  had  pre- 
viously furnished  materials  for  the  contractor, 
that  the  owner  should  have  charge  of  the  work, 
and  should  be  liable  only  for  materials  furnished 
therefor  up  to  the  time  the  contractor  should 
resume  work.  Held,  that  the  resumption  of  the 
work  by  the  contractor  terminated  the  contract 
between  the  owner  and  materialmen,  relieving 
him  from  liability  to  them  for  material  there- 
after furnished,  without  any  notice  from  him 
to  them,  their  contract  with  him  not  providing 
for  such  notice,  and  they  knowing,  before  they 
furnished  any  more  materials,  of  the  resump- 
tion of  work  by  the  contractor. 

Appeal  from  Circuit  Court,  Baltimore 
County,  In  Equity;   Frank  I.  Duncan,  Judge. 

Suit  by  George  Waters  &  Co.  and  others 
against  Harry  J.  Carroll  and  another.  De- 
cree for  plalntlflFB.  Defendants  appeal.  Re- 
versed, and  bill  dismissed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PBARCE.  8CHMUCKER,  and  WORTHING- 
TON,  JJ. 

Harry  M.  Benzlnger  and  Edgar  H.  Gans, 
for  appellants.  Maurice  E.  Skinner,  for  ap- 
pellees. 

BRISCOE,  J.  This  Is  a  bill  In  eqnlty  fil- 
ed In  the  circuit  court  for  Baltimore  county, 
by  the  appellees  against  the  appellants  to 
enforce  the  payment  of  certain  mechanics' 
Hens,  under  article  63  of  the  Code  of  Public 
General  Laws  of  190i,  titled,  "Mechanics' 
Liens."  for  materials  alleged  to  have  been 
supplied  the  defendant  Carroll  for  the  erec- 
tion of  a  cottage  and  stable  on  his  prop- 
erty situate  near  Rockland,  In  the  Green- 
spring  Valley,  Baltimore  county.  The  de- 
fendant corporation,  the  Eutaw  Savings  Bank 
of  Baltimore,  Is  the  holder  of  a  mortgage 
dated  the  9th  day  of  May,  1906,  for  the 
sum  of  $8,000  on  the  land,  covered  by 
the  buildings,  and  adjacent  thereto,  against 
which  the  lien  is  asserted  and  sought  to  be 
enforced,  and  is,  therefore,  made  a  party 
defendant  to  the  proceedings.  The  plaintiffs 
George  E.  Waters  &  Co.  are  lumber  mer- 
chants doing  business  in  the  city  of  Balti- 
more, and  claim  the  sum  of  $506.20  to  be  due 
them  by  the  defendant  Carroll,  the  owner, 
against  the  ground  and  the  improvements 
thereon  for  materials  furnished  by  the  lienor 
for  the  erection  and  construction  of  the 
buildings,  at  the  request  of  the  owner,  ac- 
cording to  a  bill  of  particulars  filed  In  the 
case;  the  sum  of  $280.28  being  the  amount 
of  claim  against  the  dwelling  bouse,  and  the 
sum  of  $315.92  being  the  amount  against 
the  stable.  The  plaintiffs  Macarthy  &  Har- 
per are  hardware  merchants  doing  business 
in  the  city  of  Baltimore,  and  assert  a  lien 
claim  of  $189.44  against  the  dwelling  and 
the  sum  of  $20.90  as  the  amount  against  the 


stable,  as  set  forth  In  a  bill  of  particulars 
filed  with  the  bill,  as  Plaintiffs'  Etxhiblt  No. 
2.  The  bill  to  enforce  the  alleged  Hens  was 
filed  on  the  2l8t  of  August,  1006,  and  avers. 
In  substance,  that  the  sums  of  money  stated 
in  the  bills  of  particulars  being  due  the 
plaintiffs  for  the  materials  furnished  by 
them  and  the  sums  being  unpaid,  they  did 
on  ISth  of  August,  1906y  file  In  the  clerk's 
ofiSce  their  respective  claims  for  liens  under 
article  63  of  the  Code  against  the  grounds 
and  buildings  belonging  to  the  defendant 
Carroll,  and  prayed  that  a  decree  be  passed 
for  the  sale  of  the  property,  and  the  proceeds 
of  sale  be  distributed  among  the  lienors,  un- 
der the  direction  of  the  court.  The  defend- 
ant Carroll  answered  the  bUl  on  the  6th  of 
October,  1906,  and  denies  any  contract  with 
the  plaintiffs  for  the  sale  and  purchase  of 
either  the  lumber  or  hardware  used  In  the 
erection  of  the  dwelling  house  and  stable  up- 
on the  grounds  owned  by  him;  that  he  did 
not  request  either  of  the  plaintiffs  to  fur- 
nish the  materials  set  out  in  their  Hen 
claims ;  and  that  he  does  not  owe  the  amounts 
alleged  or  claimed  by  them,  nor  any  sum 
whatsoever,  and  insists  that  the  plaintiffs 
or  either  of  them  had  no  reason  whatsoever 
for  filing  such  lien  claims.  The  case  was 
heard  in  tlie  court  below  upon  bill,  answer, 
and  proof,  and,  from  a  decree  sustaining  In 
part  the  plaintiffs*  contentions,  this  appeal 
has  been  taken. 

The  facts  upon  which  the  decision  of  the 
case  must  rest,  briefly  stated,  are  these:  On 
the  18th  of  May,  1905,  the  defendant .  Car- 
roll entered  into  a  written  contract  with  one 
I.  S.  Owlngs,  as  contractor,  to  erect  for  him 
a  house  and  stable  upon  his  property,  situate 
in  Baltimore  county.  The  contract  price, 
as  agreed  upon  between  the  parties,  was  the 
sum  of  $9,700,  the  contractor  stipulating  to 
do  the  work  and  furnish  all  necessary  ma- 
terials. The  contract  is  the  usual  builder's 
contract  as  set  out  in  the  record,  and  con- 
tains the  foHowlng  stipulation  (article  5) 
bearing  upon  the  questions  at  issue  and  upon 
the  principal  controversy  Involved  In  the 
case.  It  Is  as  follows:  "Should  the  con- 
tractor at  any  time  refuse  or  neglect  to 
supply  a  sufficiency  of  properly  skilled  work- 
men, or  of  materials  of  the  proper  quality, 
or  fail  in  any  respect  to  prosecute  the  work 
with  promptness  and  dUlgence,  or  fall  In 
the  performance  of  any  of  the  agreements 
herein  contained,  such  refusal,  neglect,  or 
failure  being  certified  by  the  architect,  the 
owner  shall  be  at  liberty  after  ten  days' 
written  notice  to  the  contractor  to  provide 
any  such  labor  or  materials,  and  to  deduct 
the  cost  thereof  from  any  money  then  due 
or  thereafter  to  become  due  to  the  contractor 
under  this  contract  And,  if  the  architect 
shall  certify  that  such  refusal,  neglect,  or 
failure  is  sufflcient  grounds  for  such  action, 
the  owner  shall  also  be  at  liberty  to  termi- 
nate the  employment  of  the  contractor  for 
the  said  work  and  to  enter  upon  the  prem- 


Digitized  by 


Google 


Md.) 


CARROLL  v.  6EX>RGE  WATERS  &  00. 


423 


1868  and  take  poesession,  for  the  purpose  of 
completing  the  work  Included  under  this  con- 
tract of  all  materials,  tools,  and  appliances 
thereon,  and  to  employ  any  other  person  or 
persons  to  finish  the  work,  and  to  provide 
the  materials  therefor,  and,  In  case  of  such 
discontinuance  of  the  employment  of  the  con- 
tractor, he  shall  not  be  entitled  to  receive 
any  further  payment  under  this  contract  un- 
til the  said  work  shall  be  wholly  finished, 
at  which  time,  if  the  unpaid  balance  of  the 
whole  amount  to  be  paid  under  this  contract 
shall  exceed  the  expense  incurred  by  the 
owner  in  finishing  the  work,  such  excess 
shall  be  paid  by  the  owner,  to  the  contractor; 
but,  If  such  expense  shall  exceed  such  unpaid 
balance,  the  contractor  shall  pay  the  differ- 
ence to  the  owner.  The  expense  Incurred  by 
the  owner  as  herein  provided,  either  for 
furnishing  materials  or  finishing  the  work, 
and  any  damage  Incurred  through  such  de- 
fault, shall  be  audited  and  certified  by  the 
architect,  whose  certificate  thereof  shall  be 
conclusive  upon  the  parties."  It  Is  admit- 
ted, and  it  so  appears  from  the  record,  that 
Owlngs,  the  contractor,  began  work  under 
the  contract,  and  continued  thereon,  until 
November  22,  1905,  when  he  was  taken  sick, 
and  removed  to  Mt.  Hope  Hospital  for  treat- 
ment He  remained  there  on  or  about  three 
weeks.  '  He  returned  home,  at  the  expira- 
tion of  this  time,  and  resumed  wotk  short- 
ly afterward  upon  the  buildings  under  the 
contract.  The  contract  to  furnish  lumber 
and  hardware  had  been  awarded  by  the  con- 
tractor to  the  plaintiffs,  and  on  the  22d  of 
November  Owlngs,  the  contractor,  owed  the 
plaintiffs  Waters  &  Co.  on  or  about  $6,000, 
and  the  plaintiffs  Macarthy  &  Harper  be- 
tween $600  and  $700,  on  account  of  this  and 
other  contracts.  The  defendant  Carroll  paid 
the  contractor  the  sum  of  $1,500  prior  to  the 
22d  of  November,  1905,  on  the  contract  price, 
and-  there  la  no  contest  In  so  far  as  these 
proceedings  are  concerned  as  to  the  ma- 
terials furnished  the  contractor  before  his 
disability  and  prior  to  his  going  to  the  hos- 
pital. 

The  real  question  at  issue,  and  the  one  we 
are  called  upon  to  decide,  is:  What  was  the 
contract  of  sale  between  the  plaintiffs  and 
the  defendant  Carroll  as  to  the  materials 
furnished  by  the  former  to  the  latter  to  be 
used  on  the  property  subsequent  to  the  date 
when  Owlngs  went  to  the  asylum.  The  ques- 
tion is  an  exceedingly  narrow  one  of  fact, 
and  rests  upon  a  large  mass  of  contradictory 
testimony,  to  support  an  oral  agreement-  be- 
tween the  parties,  alleged  to  have  been  made 
by  the  appellant  Carroll  and  the  appellees 
In  November,  1905,  shortly  after  Owlngs  was 
sent  to  the  hospital  for  treatment  The  con- 
tention of  the  plaintiffs  Is  that  the  defendant 
Carroll,  under  the  oral  contract  of  November, 
1906,  agreed  to  pay  for  all  the  material  fur- 
nished for  the  completion  of  the  contract  for 
the  erection  of  the  house  and  stable.  The 
defendants  claim  and  insist  that  Carroll,  the 


owner,  only  agreed  and  contracted  to  pay 
for  such  material  as  was  necessary  to  con- 
tinue the  work  during  the  time  Owlngs  was 
In  the  hospital,  and  not  able  to  look  after  the 
work ;  that  Carroll  should  have  charge  of  the 
work  and  be  liable  to  pay  for  materials  only 
so  long  as  the  contractor  was  at  the  asylum, 
and  until  he  resumed  work.  Now,  It  appears 
from  the  undisputed  testimony  that  the  con- 
tractor  left  the  hospital  between  the  15th  and 
20th  of  December,  and  resumed  work  on  the 
buildings  shortly  thereafter,  in  the  early  part 
of  January.  It  also  appears,  by  the  uncon- 
tradlcted  proof,  that  Carroll  paid  the  bills 
for  materials  fumlBbed  by  the  plaintiffs  dur- 
ing the  time  Owlngs  was  in  the  hospital,  and 
an  additional  sum  of  $500  was  paid  by  che(^ 
to  Owlngs  (HI  January  26,  1905,  and  turned 
over  to  the  committee  for  the  benefit  of  Ow- 
lngs' creditors.  This  check  Is  indorsed  by 
both  Owlngs  and  by  the  plaintiffs  Macarthy 
&  Harper.  The  claim  of  Waters  &  Co., 
as  allowed  by  the  court  below,  is  based  on 
a  bill  for  lumber  furnished  on  February  23, 
1906,  for  $10.50,  and  on  March  7th  amounting 
to  $421.58.  The  other  Items  amounting  to 
$174.62,  and  alleged  to  have  been  furnished 
after  the  last-named  date,  were  disallowed. 
The  claim  of  Macarthy  &  Harper  consists  of 
hardware  furnished  from  March  29,  1906,  to 
July  11th,  amounting  to  the  sum  of  $210.34 
and  was  allowed  in  full  by  the  decree  of 
court  dated  the  8th  of  October,  1907. 

Upon  the  main  question  In  the  case — and 
that  is,  did  the  owner  of  the  buildings,  Car- 
roll, agree  to  become  responsible  for  all  the 
materials  furnished  by  the  plaintiffs,  or  did 
he  only  become  liable  for  the  materials  fur- 
nished while  the  contractor  was  In  the  hos- 
pital and  restmied  the  work  again — ^the  testi- 
mony is  very  contradictory  and  absolutely 
Irreconcilable.  The  record  Is  a  voluminous 
one,  and  contains  a  large  mass'  of  testimony, 
contradictory  not  only  on  the  principal  ques- 
tions at  issue,  but  upon  nearly  all  the  details 
that  could  throw  any  light  upon  the  real 
Intention  and  understanding  between  the  par- 
ties to  the  alleged  oral  agreement  It  would 
then  answer  no  good  purpose  for  us  to  dis- 
cuss it  here,  or  to  attempt  to  reconcile,  the 
conflicting  statements  of  the  witnesses  for 
both  the  plaintiffs  and  the  defendants.  We 
fully  concur  In  the  conclusion  reached  by  the 
court  below  in  that  part  of  its  opinion  where- 
in it  Is  stated:  "In  view  of  the  very  con- 
flicting testimony  referred  to,  I  am  forced  to 
accept  what  appears  from  all  the  facts  and 
circumstances  to  be  the  most  reasonable  con- 
tention of  the  two  above  set  out;  1.  e.,  that 
the  defendant  would  be  responsible  for  such 
materials  as  would  be  necessary  to  continue 
the  work  during  the  time  Owlngs  was  in  the 
hospital  and  unable  to  look  after  the  work." 
The  burden  of  proof  was  upon  the  plaintiffs 
to  establish  the  contract  upon  which  they 
sought  to  recover,  and,  without  discussing 
the  testimony  in  the  record,  we  are  of  opin- 
ion that  the  evidence  Is  not  only  insufficient 
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to  support  the  plaintiffs'  contentions,  but 
the  weight  of  evidence  affirmatlTely  sustains 
the  defendants'  position  that  the  parties 
agreed  that  Carroll  should  have  charge  of 
the  work-  and  be  liable  to  pay  only  for  mate- 
rials so  long  as  Owlngs  was  In  the  asylum 
and  nntU  he  resumed  work.  This  conclusion 
practically  disposes  of  the  case,  because  the 
lumber  and  hardware  furnished  by  the  plain- 
tiffs to  be  used  on  the  buildings  and  included 
In  tbelr  lien  claims  was  confessedly  furnished 
after  Owlngs  left  the  hospital  and  after  he 
resumed  work,  and  clearly  could  not  have 
been  covered  by  the  terms  of  the  oral  con- 
tract between  the  parties;  and  this  being 
the  contract,  as  established  by  the  evidence, 
and  by  the  ruling  of  the  court  below,  Carroll's 
responsibility  for  materials  furnished  ceased 
and  terminated  when  Owlngs  left  the  asylum 
and  resumed  the  work.  The  fact,  then,  that 
Owlngs  resumed  the  work  upon  the  buildings 
under  the  original  contract,  after  he  returned 
from  the  asylum,  necessarily  terminated  the 
contract,  and  relieved  him  from  any  further 
liability  to  the  plaintiffs. 

There  was  no  reason  or  necessity  for  Car- 
roll to  give  notice  to  the  plaintiffs  when  Ow- 
lngs resumed  work,  as  ruled  by  the  court  be- 
low, because  there  Is  no  evidence  to  show 
that  'Notice"  to  this  effect  was  a  requirement 
of  the  agreement  Mr.  Carroll  testified:  "I 
made  no  agreement  to  notify  any  one,  and  I 
did  not  notify  any  one  until  Mr.  Waters  sent 
his  bill  (in  March,  1906),  as  I  did  not  think 
it  was  necessary  under  the  agreement  I 
made."  But,  as  a  matter  of  fact,  the  record 
shows  that  the  plaintiffs  had  actual  knowl- 
edge of  the  fact  that  Owlngs  bad  resumed 
work  on  the  buildings  before  the  materials 
now  in  dispute  were  furnished.  The  firm  of 
Waters  &  Co.  accepted  orders  in  Owlngs' 
handwriting,  as  far  back  as  Jannary  10, 1906, 
and  Macarthy  &  Harper  received  the  Janu- 
ary check  for  $500  as  early  as  January,  pay- 
able to  the  order  of  Owlngs,  and  indorsed 
by  him  to  them.  Mr.  Waters  testified,  as  to 
the  order  of  Jannary  lOtb,  that  Mr.  Owlngs 
was  out  and  had  Just  as  much  charge  of  the 
job  as  he  ever  had.  The  bill  of  March  7th, 
amounting  to  $421.58,  was  ordered  by  Owlngs 
of  Waters  &  Co.  In  person,  and  both  the  plain- 
tiffs had  personal  knowledge  from  interviews 
and  their  course  of  dealings  with  Owlngs  that 
be  had  resumed  work  under  the  original  con- 
tract Upon  this  state  of  facts,  it  is  clear 
that  the  plaintiffs  bad  actual  knowledge  of 
the  very  fact,  which  the  court  held  It  was 
necessary  for  the  defendant  to  give  them 
notice  before  he  could  be  relieved  of  the 
responsibility.  Besides  this,  there  was  no 
stipulation  in  the  oral  contract  that  notice 
should  be  given  the  plaintiffs  of  the  resump- 
tion of  work  by  the  contractor,  and,  under 
the  facts  of  the  record,  the  notice  held  by 
the  court  to  be  necessary  to  support  a  re- 
covery would  have  been  nugatory,  and  of  a 
fact  the  plaintiffs  already  had  knowledge. 

We  are  therefore  of  opinion,  upon  both  the 


law  and  evidence,  that  the  court  below  com- 
mitted an  error  in  allowing  the  plaintlffaT 
claims  as  Hens  In  this  case,  and,  as  it  follows 
from  the  conclusion  we  have  reached  upon 
the  record  that  there  can  be  no  recovery, 
upon  the  claims  filed  by  the  plaintiffs,  the 
decree  of  the  lower  conrt  will  be  reversed, 
and  the  bill  dismissed. 

Decree  reversed  and  bill  dismissed,  with 
costs. 

(108  Md.  427) 

HABBisoN  V.  McLaughlin  bbos..  inc. 

(Court  of  Appeals  of  Maryland.    June  24, 1908.) 

1.  CoNTBAors— BuitniNa  Contracts— ABcm- 
TECTS — Compensation— Pebcentaoi. 

An  architect  contracted  to  furnish  plans 
and  specifications,  and,  in  addition,  to  super- 
vise the  construction  of  the  building,  for  which 
he  was  to  get  10  per  cent  of  the  total  coat 
There  was  a  recital  In  the  contract  that  by  the 
estimates  the  cost  would  not  exceed  $12,000. 
Held,  that  there  wag  nothing  in  the  contract 
in  the  absence  of  a  showing  of  want  of  good 
faith  on  the  part  of  the  architect  to  prevent 
him  from  recovering  the  10  per  cent  on  the 
total  cost  which  exceeded  $12,000. 

2.  SAMK   —   CONSTEUCTION   —  APFBOVAI.        ow 

WoBK— Pabtiks  Bound. 

A  firm  of  contracting  architects  and  en^- 
neers  contracted  to  erect  a  building  in  consider- 
ation of  10  per  cent,  of  the  total  cost  estimat- 
ing the  cost  to  be  $12,000.  By  reason  of  extra 
work,  the  firm  claimed  10  per  cent,  on  an 
amount  over  the  $12,000.  The  contract  provid- 
ed, as  to  extra  work,  that  the  "owner  reserves 
the  right  throngb  the  architect,  to  make  any 
additions  to,  or  deductions  from,  the  work,  with- 
out impairing  the  contract,  but  no  work  shall  be 
considered  extra  work  unless  a  written  order 
directing  the  same  to  be  executed  is  issued, 
signed  by  the  architect,  and  approved  by  the 
owner."  Held,  that  the  provision,  in  view  of 
other  provisions  of  the  contract  such  as  speak- 
ing of  the  parties  as  principal  and  agent,  requir- 
ing condemned  material  to  be  removed  by  the 
contractor  with  the  approval  of  the  architect, 
did  not  refer  to  the  firm,  but  referred  only  to 
contractors  to  whom  the  firm  might  siiblet  the 
work,  and  hence  did  not  affect  its  right  to  com- 
pensation on  the  extra  work. 

3.  Same— Recoveby  or  CoifPBNSATioK— FoBH 
OF  Remedy. 

Where  a  contract,  under  seal,  for  the  erec- 
tion of  a  building,  makes  no  provision  for  extra 
work,  a  claim  therefor  must  be  sued  on  in  as- 
sumpsit 

4.  Same. 

Where  a  building  contract  does  not  provide 
for  compensation  for  extra  work,  and,  the  con- 
tract t)eing  under  seal,  the  extra  work  mnst  be 
sued  for  in  assumpsit,  the  agreement  as  to  the 
compensation  fixed  in  the  contract  will  control 
as  to  the  compensation  for  the  extra  work, 
where  practicable. 

6.  Appeal   and    Ebbob— Review— Habxiam 
Ebbob— Admission  of  Evidencb. 

In  an  action  by  an  architect  for  commis- 
sions on  extra  work  done  under  a  contract  which 
limited  bis  commissions  to  10  per  cent,  the  ad- 
mission of  evidence  as  to  what  was  usually  paid 
for  extra  work,  thongh  Irrelevant,  Is  harmless, 
where  the  jury  were  instructed  to  limit  the  com- 
missions to  10  per  cent.,  and  the  verdict  was 
only  for  that  amount 

6.   CONTBACTS  —  BUILDINO      CONTKACTS  —  AC- 
TION FOB  Compensation  —  Evidence  —  Ad* 

'    MISSIBILITT. 

Where,  in  an  action  by  an  architect  to  re- 
cover commissions  on  extra  work,  in  which  tha 
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defense  was  that  tbe  architect  had  estimated  the 
cost  at  $12,000,  bat  that  the  bailding  coat  near- 
ly 80  per  cent  more  than  that,  and  by  contract 
the  architect  was  made  the  agent  of  tbe  owner. 
It  was  proper,  on  the  qaestiob  of  the  good  faith 
of  the  architect  aa  such  agent,  to  show  what 
wonld  be  the  nsnal  way  in  which  a  contractor 
would  estimate  tbe  cost  of  a  bailding,  where 
the  plans  and  specifications  had  been  submitted 
to  him,  so  as  to  show  that  the  cost  was  rea- 
sonable. 

7.  SaUB— iNSTBUOnORB— SUFFICIZNOT  0FEVI> 
DENCE. 

In  an  action  by  an  architect  for  the  balance 
due' on  commissions,  for  acting  as  agent  of  the 
owner  in  erecting  a  bailding,  in  which  tbe  de- 
fense was  the  increase  of  cost  by  extra  work 
which  was  beyond  tbe  estimate  made  by  the 
architect,  a  prayer  given  on  the  theory  that  de- 
fendant had  approved  the  orders  of  plaintiff  for 
materials,  and  the  pay  rolls  for  labor,  and  ac- 
cepted the  building,  held  supported  by  evidence 
that  weekly  statements  were  rendered  to  plain- 
tiff, showing  the  amount  of  the  pay  rolls,  cost 
of  materials,  etc.,  and  that  checks  were  given 
by  the  defendant  to  cover  tbe  amounts,  and 
that  plaintiff  made  payments  covering  all  costs, 
excepting  a  balance  of  $665,  and  made  no  ob- 
jection at  any  time  to  the  character  of  the 
work,  or  the  expense,  and  explained  bis  failure 
to  make  certain  payments  by  "tight  money," 
and  that  no  extra  work  was  done  without  a  de- 
tailed statement  to  defendant. 

8.  Same. 

The  evidence  also  suflSdently  showed  that 
a  sum  certain  was  due  to  plaintiff  for  labor  and 
material  furnished  by  plaintiff  to  defendant  so 
as  to  sustain  a  prayer  on  that  theory. 
0.  Same— Sirr-OiT— Testimoniai,. 

In  an  action  by  an  architect  for  the  balance 
doe  on  commiiisions  for  the  erection  of  a  build- 
ing, in  which  defendant  set  off  against  the 
claim  a  testimonial  to  plaintiff  given  in  consid- 
eration of  the  amount  due,  a  prayer,  submitting 
the  issue  of  the  fraudulent  character  of  the  tes- 
-timonial,  is  supported  by  evidence  that  defend- 
ant stated  that  he  willfully  violated  his  con- 
science in  giving  the  testimonial,  and  that  he 
could  not  conscientiously  give  it,  but  that,  on 
thinking  it  over,  lie  thought  it  better  to  "boost 
them  along." 

10.  Same— Vauditt— Leoalitt    or    Ck>N8iD- 
ERATioN— Fraud. 

In  an  action  by  an  architect  for  the  balance 
of  commissions  due  on  the  construction  of  a 
bailding,  a  testimonial   given  by  defendant   to 

glaintiff  in  consideration  of  the  waiver  of  the 
alance,  which  is  false  in  its  statements,  and 
would  be  a  fraud  on  the  public,  is  no  defense  to 
the  action  for  the  balance. 
IL  Tbiai/—Instbx3ction8— Bequest. 

The  rejection  of  a  prayer  which  is  fuUy 
covered  by  another  prayer  given  is  not  error. 

Appeal  from  Baltimore  City  Court;  Oh.  B. 
Pbelpe,  Judge. 

Assumpsit  by  McLaughlin  Bros.,  incorpo- 
rated, agalpst  Albert  W.  Harrison,  to  recorer 
commissions  on  the  cost  of  tbe  construction  of 
a  building.  From  a  Judgment  tor  plaintiff, 
defendant  appeals.    A&rmed. 

Argued  beforie  BOTD,  C.  J.,  and  BRISCX>B^ 
PEAROB,  SCHMUCKER,  BURKE,  and 
WORTHINGTON,  JJ. 

Benj.  H.  McKindless,  for  appellant  Wil- 
liam J.  Ogden,  for  appellee. 

BOTD,  C.  J.  This  is  an  action  of  assump- 
sit by  the  appellee  against  the  appellant  for 
a  balance  alleged  to  be  due  for  labor  d<Hie 


and  materials  furnished  under  au  agreement 
to  buiid  a  warehouse.  The  parties  entered 
into  a  written  contract,  under  seal,  which  re- 
cites that  the  party  of  the  first  part  (appe- 
lant) contemplated  erecting  a  factory  building 
upon  land  owned  by  him,  that  the  parties  of 
the  second  part  (appellee),  described  as  con- 
structing architects  and  engineers,  bad  pre- 
pared plans  and  specifications  for  the  erec- 
tion of  the  building,  "and  have  prepared  es- 
timates of  the  cost  thereof,  and  by  such  es- 
timates tbe  entire  cost  of  said  building.  In- 
cluding plans,  specifications,  superrlslon  and 
commission,  will  not  exceed  twelve  thousand 
dollars."  It  was  agreed  that  the  appellee 
would  furnish  the  plans,  specifications,  and 
details  for  construction,  superintend  the  erec- 
tion, and  "purchase  on  behalf  of  and  as  the 
agents  of  the  party  of  the  first  part  all  the 
necessary  materials,  and  likewise  employ  all 
necessary  labor  and  Incur  all  other  necessary 
cost  for  the  proper  construction  of  the  said 
building  according  to  tbe  said  plans  and  spec- 
ifications." The  appellee  also  agreed  to  fur- 
nish the  appellant  a  weekly  statement  Of  all 
materials  purchased,  of  all  labor  employed, 
and  every  other  reasonable  statement  requir- 
ed by  him.  The  appellee  agreed  to  render 
faithful  service  to  the  appellant,  to  purchase 
the  materials,  and  employ  the  labor  at  the 
lowest  possible  cost,  and  not  take  for  Itself 
any  discounts  on  materials  furnished,  or  la- 
bor supplied,  but  to  give  the  appellont  the 
benefit  thereof  and  of  any  wholesale  prices 
the  appellee  might  obtain.  After  providing 
for  a  liability  policy,  to  be  procured  by  the 
appellant,  but  to  be  Included  in  tbe  total  es- 
timate for  the  construction  of  the  building, 
these  provisions  follow:  "The  party  of  the 
first  part  on  Saturday  of  eacli  week  will  fur- 
nish the  necessary  money  to  carry  on  such 
work  and  pay  for  material  and  for  the  weekly 
payment  of  labor  and  all  other  actual  expense 
as  the  same  shall  be  required  by  the  party  of 
the  second  part  The  party  of  the  first  part 
agrees  to  pay  to  the  party  of  tbe  second  part 
for  all  services  In  connection  with  the  said 
building,  BO  rendered  or  to  be  rendered  by 
the  party  of  the  second  part,  including  the 
furnishing  of  plans,  drawings,  elevations  and 
specifications,  an  amount  equal  to  ten  per 
cent,  of  the  total  cost  of  the  building.  The 
plans  and  specifications  referred  to  in  this 
contract  are  the  same  plans  and  specifica- 
tions which  have  been  submitted  to  the  party 
of  the  first  part  by  the  said  second  party 
and  are  referred  to  in  this  contract  with  the 
same  force  and  effect  as  though  they  were  an- 
nexed hereto." 

It  will  thus  be  seen  that  the  appellee  was 
to  act  as  agent  of  the  appellant  in  purchas- 
ing materials,  employing  the  necessary  labor, 
and  incurring  all  costs,  and  that  the  appel- 
lant was  to  pay  It  for  all  its  work,  iucludUig 
plans,  specifications,  supervision,  etc.,  "an 
amount  equal  to  ten  per  cent  of  tbe  total 
cost  of  tbe  building."  Although  there  is  a 
recital  In  the  contract  that  by  the  estimateii 
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the  entire  cost  would  aot  exceed  $12,000, 
there  Is  no  covenant  or  agreement  that  It 
should  be  so  limited,  and  the  plaintiff's  tes- 
timony tends  to  show  that  the  increased  cost 
was  the  result  of  changes  made  by  the  appel- 
lant, haying  rented  the  building  for  a  choco- 
late manufactory,  instead  of  for  a  laundry 
and  other  purposes  originally  Intended.  Mr. 
McLaughlin,  secretary  and  treasurer  of  the 
appellee,  testified  that  the  changes  entailed  an 
additional  cost  of  $5,430.90,  Including  a  foun- 
dation, which  It  was  thought  would  not  be 
necessary.  The  account  filed  with  the  dec- 
laration states  the  total  cost  of  the  building, 
Including  the  10  per  cent.,  to  be  $17,087.25, 
and  allows  credits  paid  by  the  appellant 
amounting  to  $17,021.85,  leavmg  a  balance 
claimed  to  be  due  of  $665.40. 

One  of  the  questions  which  entered  largely 
Into  the  trial  of  the  case  was  whether  the 
plaintiff  could  under  the  contract  recover 
commissions  on  the  oost  above  the  $12,000. 
We  have  already  intimated  that  there  is 
nothing  more  than  an  estimate  of  the  cost  in 
the  contract;  but,  of  course,  the  appellee,  as 
agent  of  the  appellant,  was  required  to  act 
In  good  faith  and  render  faithful  service  to 
blm.  If  the  Jury  believed  the  testimony  of 
the  plaintiff,  as  to  the  cost  of  the  changes 
which  were  made  at  the  Instance  of  the  de- 
fendant, there  was  little  or  no  room  to  ques- 
tion the  good  faith  of  the  appellee  on  that 
ground,  and,  unless  the  contention  of  the  ap- 
pellant Is  correct,  that  the  changes  were  not 
authorized  by  reason  of  a  provision  in  the 
specifications,  made  part  of  the  contract, 
there  Is  nothing  to  prevent  a  recovery  of 
the  "ten  per  cent  of  the  total  cost  of  the 
building."  The  provision  referred  to  is: 
"The  owner  reserves  the  right,  through  the 
architect,  at  any  time  during  the  progress  of 
the  work,  to  make  any  additions  to  or  deduc- 
tions from  the  work  without  Impairing  the 
contract,  but  no  work  shall  be  considered  as 
'extra  work'  unless  a  written  order  directing 
the  same  to  be  executed  Is  Issued,  signed  by 
the  architect,  and  approved  by  the  owner, 
and  given  to  the  contractor."  Although  the 
court  below  seems,  by  granting  the  appel- 
lant's eighth  prayer,  to  have  adopted  his 
theory  as  to  that  provision.  It  seems  to  us  to 
be  clear  that  It  is  not  applicable  to  what  was 
to  be  done  by  the  appellee.  James  McLaugh- 
lin testified,  without  objection:  "That  the 
first  nine  pages  and  the  first  three  lines  of 
the  tenth  page  of  the  typewritten  copy  of  the 
specifications  were  Intended  to  apply  to  such 
contracts  for  special  portions  of  the  work 
that  they  might  find  It  desirable  to  have  done 
by  contract,  rather  than  to  do  .the  work  them- 
selves as  the  agents  of  the  defendants.  That 
such  contracts  were  let  during  the  progress 
of  the  work,  as,  for  Instance,  the  painting, 
plumbing,  roofing,  and  stone  work.  That  only 
that  jwrtion  of  the  specifications  below  a 
dotted  line  on  page  10  and  the  succeeding 
pages  of  the  specifications  were  intended  to 


apply  to  the  work  of  the  plaiittiff  In  the  con- 
tract of  March  30th." 

The  provision  with  reference  to  "extra 
work"  Is  above  the  dotted  line,  and  It  would 
seem  to  be  clear  that  It  was  not  Intended  to 
apply  to  the  arrangement  between  the  ap- 
pellant and  the  appellee  excepting  where  con- 
tracts were  let  to  others.  The  contract  Itself 
in  terms  speaks  of  the  relation  between  them 
as  that  of  principal  and  agent,  and  not  that 
of  contractor  and  contractee.  The  appellee 
was  the  architect,  and  it  would  have  been  re- 
markable to  require  It  to  give  a  written  order 
"directing  the  same  (extra  work)  to.  be  exe- 
cuted" by  Itself  as  "contractor."  There  are 
many  provisions  in  the  specifications  before 
this  clause  which  conclusively  show  that  the 
appellee  was  not  understood  to  be  the  "con- 
tractor." For  example,  the  contractor  Is  re- 
quired to  remove  materials,  etc.,  condemnefl 
by  the  architect,  and  substitute  for  them  sat- 
isfactory materials,  eta,  and  If  the  removal 
was'  not  begun  In  24  hours  after  notice,  the 
architect  was  empowered  to  remove  them  at 
the  expense  of  the  contractor,  and  all  costs 
were,  to  be  deducted  from  moneys  due  or  to 
become  due  on  the  contract  As  the  appellee 
was  the  architect.  It  surely  was  not  the  con- 
tractor within  the  meaning  of  that  provision, 
as  it  would  have  been  absurd  to  provide  for 
Its  condemning  Its  own  materials,  replacing 
them  with  others,  and  deducting  the  cost. 
These  and  other  provisions  would  be  In  di- 
rect conflict  with  the  terms  of  the  written 
contract,  and  we  must  assume  that  the  uncon- 
tradicted statement  of  Mr.  McLaughlin  gave 
the  correct  version  of  the  Intention  of  the 
parties. 

Before  considering  the  exceptions,  it  would 
be  well  to  observe  that  the  fact  that  the 
original  agreement  was  under  seal  does  not 
prevent  the  suit  in  assumpsit,  for  the  balance 
due,  from  being  maintained.  Under  our 
construction  of  the  agreement  there  was 
no  provision  for  extra  work,  except  as  ap- 
plicable to  other  contractors,  and  hence  there 
could  be  no  recovery  for  It  under  that  agree- 
ment ;  but  it  must  be  recovered.  If  at  all, 
in  assumpsit.  1  Poe,  §  160.  The  evidence 
on  behalf  of  the  plaintiff  was  that  new  plans 
were  made  out,  and  the  work  was  done  ac- 
cording to  them.  There  was  unquestionably 
evidence  tending  to  show  that  the  extra  work 
was  done  at  the  Instance  of  the  defendant, 
and  that  It  was  accepted  by  him.  But  even 
If  It  be  conceded  that  the  original  agreenient 
was  not  waived  and  a  new  one  substituted 
for  it,  the  recovery  sought  in  this  case  Is 
for  the  balance  of  the  excess  over  the  $12,- 
000  contemplated  by  that  agreement.  The 
defendant  testified  that  he  had  paid  the 
"commission  up  to  $12,000,  and  a  fraction 
over,  but  not  much,"  and,  as  he  had  paid 
all  except  the  balance  of  665.40,  It  Is  mani- 
fest that  the  plaintiff  was  seeking  to  recover 
for  a  part  of  the  "extra  work,"  which  we 
have  said  could  not  be  recovered  by  an  ac- 
tion of  covenant  on  the  agreement  under 
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seal  because  It  Is  not  therein  provided  for. 
It  Is  proper,  however,  that  the  commission 
fixed  by  the  agreement  control  the  parties. 
As  Is  said  In  1  Poe,  {  103,  In  reference  to 
recovery  for  extra  work  not  specified  in  the 
contract:  "If  the  original  contract  has  not 
been  lost  sight  of  In  the  work  as  actually 
done.  It  will  be  applied  as  far  as  It  can  be 
traced ;  and  the  contract  prices  shall  govern, 
even  as  to  the  extra  work,  wherever  practi- 
cable. Nor  will  the  jury  be  warranted  In  de- 
parting  from  the  contract  prices,  except  In 
cases  where  the  cost  of  the  work  or  materi- 
als has  been  enhanced  by  the  faalt  of  the 
defendant"  An  action  of  assumpsit  might 
also  be  sustained  on  the  ground  that  the 
plans  referred  to  In  the  agreement  were  aban- 
doned and  new  ones  substituted  by  parol 
agreement,  under  such  cases  as  Watchman 
V.  Crook,  S  O.  &  J. '239;  Insurance  Co.  v. 
Hamin,  6  Md.  170;  Orem  v.  Keelty,  85  Md. 
344,  36  Atl.  1030.  Having  said  this  much  In 
reference  to  the  contract  and  specifications, 
and  of  the  form  of  action,  some  of  the  ques- 
tions raised  will  be  simplified,  and  we  will 
now  consider  the  exceptions  In  the  order  they 
are  found  In  the  record. 

1.  The  first  was  to  the  following  question : 
"Xou  have  answered  a  question  that  I  did 
not  ask  you,  but  I  will  now  ask  you  what 
Is  the  usual  commission  charged  by  builders 
where  they  supply  plans  and  specifications 
and  supervision  on  a  percentage  on  the  cost 
of  the  work?"  It  Is  difficult  to  see  the  rele- 
vancy of  that  question,  unless  It  was,  per- 
haps, Intended  to  reflect  upon  the  good  faith 
of  the  appellee.  The  answer  was:  "From 
10  per  cent  to  16  per  cent"  But  as  the 
prayer  granted  on  behalf  of  the  appellee  ex- 
pressly limited  the  amount  to  10  per  cent, 
and  that  Is  the  sum  fixed  by  the  contract, 
and  the  verdict  was  only  for  that  amount 
and  Interest,  the  appellant  was  not  injured, 
and  hence  there  was  no  reversible  error  In 
allowing  the  question. 

2.  At  the  conclusion  of  the  plalntlGTs  case, 
the  defendant  made  a  motion  "to  exclude 
from  the  consideration  of  the  jury  the  testi-  - 
mony  of  the  witness  McLaughlin  and  the 
testimony  of  the  witness  Dowd  fixing  the 
cost  of  the  erection  of  the  plaintiff's  ware- 
house upon  the  basis  of  the  measurement 
thereof  as  testified  by  said  witnesses."  The 
testimony  Intended  to  be  excluded  by  the 
motion  bad  been  admitted  subject  to  excep- 
tion. The  witnesses  bad  undertaken  to  show 
what  would  be  the  usual  way  in  whldi  a 
contractor  would  estimate  the  cost  of  a  build- 
ing where  the  plans  and  specifications  had 
been  submitted  to  him.  They  replied  that 
It  was  by  ascertaining  the  cubic  feet  of  the 
building,  and  then  figuring  so  much  per 
cubic  foot  As  the  contract  had  provided 
for  the  compensation  of  the  appellee,  it  was 
not  necessary,  or  proper,  to  show  what  the 
building  would  cost  by  the  usual  methods, 
unless  it  be  for  the  purpose  of  reflecting  up- 
on the  good  faith  of '  the  appellee.     As  It 


was  the  agent  of  the  appellant,  and  the  tat- 
ter's theory  was  that  the  former  had  sub- 
jected him  to  an  expense  of  over  30  per  cent 
more  than  the  building  was  to  cost  the  ap- 
pellee was  called  upon  to  explain  what  caus- 
ed it  and  to  show  that  It  did  render  faith- 
ful service  to  the  appellant.  The  appellee 
did  not  claim  that  It  was  entitled  to  recover 
more  than  the  contract  allowed  It;  but,  on 
the  contrary,  Mr.  McLaughlin  said  that  "the 
price  Mr.  Harrison  gave  was  a  fair  price," 
referring  to  the  actual  cost  as  claimed  by 
his  company;  but  u  reflecting  upon  the 
question  whether  the  cost  was  reasonable, 
he  and  the  witness  Dowd  were  permitted 
to  show  what  the  ordinary  cost  would  have 
been.  Under  the  circumstances,  we  do  not 
see  how  the  appellant  was  injured  by  the 
refusal  of  the  court  to  strike  out  the  tes- 
timony. 

S.  The  plaintiff  offered  5  prayers,  which 
were  granted,  and  the  defendant  offered  28, 
all  of  which  were  rejected  except  his  sec- 
ond, eighth,  fifteenth,  and  sixteenth.  A  mo- 
tion was  also  granted  to  exclude  certain  tes- 
timony of  the  defendant  and  his  witness 
Welsner,  and  the  court  overruled  special 
exceptions  of  the  defendant  to  the  plaintiff's 
first  second,  and  fifth  prayers.  We  do  not 
feel  called  upon  to  discuss  all  of  these  pray- 
ers separately,  and  can  perceive  no  valid 
reason  for  having  so  many  In  a  case  of  this 
character. 

The  plalntlfTs  first  prayer  was  properly 
granted.  There  was  a  special  exception  to  It 
"because  there  is  no  evidence  In  this  case 
legally  sufficient  to  support  the  theory  of  said 
prayer  that  the  defendant  had  approved  the 
orders  of  the  plaintiff  for  materials  and  the 
pay  rolls  for  labor  and  accepted  the  build- 
ing." Mr.  McLaughlin  testified:  That  the 
building  was  accepted  by  the  defendant ;  that 
during  the  entire  progress  of  the  work  weekly 
statements  were  rendered  to  him  showing  the 
amount  of  the  pay  rolls,  cost  of  materials, 
and  for  work  subcontracted,  to  which  was 
always  added  the  10  per  cent  for  commis- 
sion, for  which  the  defendant  gave  his  checks 
covering  the  amounts;  that  on  August  10th 
there  was  an  unpaid  balance  of  $247.90,  and 
after  that  there  was  always  an  unpaid  bal- 
ance, so  that  on  September  30th  there  re- 
mained unpaid  a  total  of  $2,765.40.  He  said: 
That  afterwards,  to  wit  on  September  30th, 
October  31st,  December  16th,  and  December 
19tb,  the  appellant  made  payments  amounting 
to  $2,100,  leaving  a  balance  due  of  $665.40; 
that  "at  no  time  did  the  defendant  ever  com- 
plain to  the  plaintiff  or  find  fault  or  make 
objections  to  the  character  of  the  work,  or  the 
expense,  but  en  the  other  band,  explained  his 
shortage  by  tight  money,  and  promised  to  pay 
shortly."  He  also  testified  that  while  be  did 
not  go  over  with  the  defendant  any  special 
estimate  for  additional  costs,  arising  from 
the  change  of  the  plans,  he  did  send  him  de- 
tailed statements  of  every  item  of  cost  in- 
cluding the  items  for  such  additional  work. 
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which  statements  were  on  a  printed  form, 
on  the  top  of  which  was:  "This  Is  a  copy 
of  an  order  sent  to  yon  to-day  cliarged  to  you 
as  shown.  If  this  is  not  satisfactory,  kindly 
notify  US  at  once."  "That  no  worlc  or  ex- 
penditures ordered  by  the  plaintiff,  whether 
performed  by  the  plalntUf  directly  or  con- 
tracted for  by  a  contractor  under  a  bid  for 
such  work,  was  done  until  it  had  first  been 
submitted  to  the  defendant  on  the  form  con- 
taining the  words"  above  quoted.  Therefore 
there  was  ample  evidence  to  be  submitted 
to  the  Jury. 

The  special  exception  to  the  second  prayer, 
on  the  ground  that  there  was  no  evidence 
legally  sufilclent  to  prove  any  certain  amount 
due  and  owing  by  the  defendant  for  labor 
and  materials  furnished  the  defendant  by  the 
plaintiff,  was  also  correctly  overruled.  The 
plaintiff  testified,  as  we  have  seen  above,  that 
he  furnished  the  defendant  with  statements 
of  what  was  due,  and  after  the  payments 
made  on  and  after  September  aoth  there  was 
still  due  $665.40,  including  the  commission, 
and  the  figures  given  in  the  testimony  en- 
ables, the  two  to  be  easily  separated,  if  de- 
sldered,  although  that  was  not  necessary. 
The  plaintiff's  first,  second,  third,  and  fourth 
prayers  were  properly  granted. 

The  fifth  prayer  and  plaintiff's  motion  to 
strike  out  the  evidence  admitted  subject  to 
exceptions,  in  reference  to  a  testimonial  let- 
ter given  October  24,  1904,  will  be  considered 
together.  In  that  letter  the  appellant  said: 
"In  reply  to  yours  of  the  22d  Inst,  would  say 
that  my  dealings  with  your  company  have 
been  very  pleasant  indeed.  Previous  to  meet- 
ing your  representative  I  had  plans  and  es- 
timates from  four  or  five  contractors  for  a 
three-story  building  to  be  erected  on  my  lots 
15  and  17  S.  Frederick  street,  on  which  your 
firm  built  me  a  four-story  bldg.,  costing  some- 
what less  than  the  estimates  I  had  from 
others  on  the  three-story  bldg."  This  prayer 
Instructed  the  jury  that  if  they  found  that 
the  defendant  admitted  that  this  letter  "was 
untrue  in  fact  and  known  to  him  to  be  un- 
true, and  that  In  giving  it  he  violated  his  con- 
science, then  such  an  admission  amounts  to 
a  total  failure  of  eonsideration  and  cannot 
be  considered  by  the  Jury  as  a  set-off  or 
recoupment  against  the  plaintiff's  claim." 
The  motion  was  "to  exclude  from  the  consid- 
eration of  the  jury,  and  to  strike  out  as  in- 
admissible, that  portion  of  the  testimony  of 
the  defendant  and  his  witness  Welsner  which 
was  offejred  to  show  the  sale  of  a  written 
testimonial  by  the  defendant  to  the  plaintiff 
as  a  set-off  to  the  plaintiff's  claim."  The 
prayer  was  excepted  to  on  the  ground  that 
there  was  no  legally  sufllclent  evidence  to 
support  the  statement  in  It,  but  the  defend- 
ant's testimony  on  the  subject  is  as  follows: 
"Q.  What  did  you  mean  when  you  said  to 
Mr.  Welsner,  when  he  asked  for  the  testi- 
monial, that  you  could  not  do  It  conscien- 
tiously? A.  I  felt  they  were  not  entitled  to 
It,  and  I  could  not  give  the  letter  with  a 


clear  conscience,  unless  they  were  entitled 
to  It  Q.  Did  you  give  it  to  them?  A.  I 
did  after  thinking  it  over.  Q.  Ton  willfully 
violated  your  conscience?  A.  Yes,  we  often 
do  that  Ton  often  do  this ;  you  change  your 
mind.  When  you  are  going  to  whip  a  child 
sometimes,  you  change  your  mind  and  don't" 
He  also  said  in  chief  that  he  told  Welsner: 
"I  cannot  conscientiously  give  those  people, 
or  your  people,  a  letter  of  Indorsement"  And 
again:  "I  thought  I  had  better  overlook  this 
matter,  as  they  were  willing,  and  bury  It, 
and  I  thought  I  had  better  give  them  a  little 
letter  and  boost  them  along."  The  defend- 
ant had  testified  that  he  wrote  the  letter  in 
consideration  of  the  plaintUT  agreeing  not 
to  charge  the  commission  in  excess  of  $12,000. 
The  special  exception  was  properly  overruled, 
as  there  was  ample  evidence  to  sustain  it 

The  remaining  question  Is  whether  the 
prayer  should  have  been  granted  and  the 
testimony  excluded.  The  plaintiff  was  a  new 
company  in  Baltimore  seeking  to  get  work, 
and  there  can  be  no  doubt  that  the  letter 
was  calculated  to  deceive  the  public,  if  the 
appellant's  opinion  of  the  appellee  was  cor- 
rect If  he  owed  this  $665.40,  as  the  jury  has 
found  he  did,  he  was,  according  to  his  state- 
ment, to  be  paid  that  sum  for  furnishing  an 
untrue  testimonial,  and  we  are  met  with  the 
question  whether  the  law  will  sustain  an 
alleged  contract,  which  is  based  on  such  a 
consideration — a  false  statement  calculated  to 
Impose  on  the  public.  Mr.  McLaughlin  de- 
nied that  the  letter  was  given  for  that  con- 
sideration, and  it  is  at  least  doubtful  wheth- 
er he  had  authority  to  discharge  a  debt  due 
the  company  In  order  to  procure  such  a  letter. 
The  prayer  Is  peculiarly  drawn,  but  we  un- 
derstand the  object  of  the  appellant  in  intro- 
ducing the  evidence,  was  to  escape  payment 
of  the  balance  due  by  showing  that  he  had 
already  paid  it  by  the  testimonial  letter,  al- 
though he  admits  that  he  believed  what  he 
wrote  in  the  letter  was  untrue.  To  permit 
that  to  be  done  would  be  Introducing  a  some- 
what novel,  but  exceedingly  dangerous,  meth- 
od of  payment  into  business  transactions.  Aa 
we  have  Indicated,  the  only  use  the  letter 
could  be  to  the  appellee  was  the  inducement 
to  others  to  employ  it,  and  if  the  letter  was 
false,  and  known  to  the  appellant  to  be  so. 
it  would  necessarily  have  a  tendency  to  im- 
pose on  the  public.  The  burden  was  on  the 
appellant  to  prove  payment,  after  the  ap- 
pellee had  made  out  a  prima  facie  case,  and 
to  permit  him  to  use  the  letter  for  such  pur- 
pose would  be  giving  him  the  a£Srmative  aid 
of  the  law  In  enforcing  a  contract  based  upon 
an  alleged  consideration  which  had  as  its 
basis  nothing  but  an  attempted  fraud  upon 
the  public — dealing  with  it  from  the  stand- 
point of  the  appellant  It  is  well  settled 
that  an  agreement  to  perpetrate  a  fraud  upon 
a  third  person  is  Illegal  and  void,  and  an 
"agreement  which  is  intended,  or  directly 
tends,  to  defraud  the  public  generally,  even 
though  it  may  not  amount  to  a  criminal  con- 
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splracy.  Is  illegal  and  void."  9  Cyc.  469. 
See,  also,  15  Am.  &  Bng.  Ency.  of  Law,  944. 
Sucb  an  agreement  is  In  violation  of  tbe 
rales  of  tbe  common  law.  So  without  re- 
gard to  the  particular  form  of  the  prayer,  or 
of  the  motion,  aa  the  resnlt  was  to  exclude 
from  the  consideration  of  the  }ury  evidence 
-which  the  appellant's  own  testimony  had 
made  illegal,  and  such  as  the  law  condemns, 
the  action  of  tbe  lower  court  will  be  sus- 
tained. 

Tbe  defendant's  second  prayer,  which  was 
granted,  gave  htm  the  beneflt  of  all  be  was 
«ntitled  to  on  that  subject,  and  therefore  tbe 
rejection  of  tbe  first  was  not  reversible  error. 
From  what  we  have  already  said,  the  third, 
fourth,  fifth,  sixth,  seventh,  ninth,  tenth, 
eleventh,  thirteenth'  fourteenth,  seventeenth, 
eighteenth,  nineteenth,  and  twenty-first  were 
properly  rejected,  and  need  not  be  further 
discussed.  Tbe  one  marked  11^  and  the 
twelfth,  which  refer  to  the  letter  of  October 
24tb,  were  also  properly  rejected  for  reasons 
stated  above.  The  one  called  11^  was  prop- 
erly rejected,  without  giving  other  reasons, 
because  there  was  no  evidence  that  the  plain- 
tiff agreed,  at  or  about  the  time  the  coiit  of 
tbe  warehouse  had  reached  $12,000,  that  he 
would  not  charge  commission  on  the  amount 
In  excess  of  that  sum.  The  building  was 
-completed  early  in  September,  and  the  appel- 
lant swore  that  when  be  wrote  tbe  letter  of 
October  24th  tbe  appellee  agreed  to  abate  the 
-commission,  and,  as  we  have  seen,  the  agree- 
ment to  abate  was,-  according  to  the  appel- 
lant, in  consideration  of  that  letter  being 
given.  The  twentieth  was  properly  rejected. 
In  the  first  place,  in  the  absence  of  some  evl- 
-dence  to  tbe  contrary,  the  presumption  Is 
that  the  building  inspector  did  his  duty ;  but 
as  tbe  case  was  tried  more  than  three  years 
■after  the  building  was  completed,  and  there 
was  no  suggestion  in  the  evidence  that  the 
changes  made  were  not  approved  of  by  tbe  in- 
-spector,  or  that  the  appellant  In  any  way  sus- 
tained injury  by  the  changes  not  being  ap- 
proved. If  they  were  not,  we  cannot  under- 
-Btand  upon  what  possible  theory  such  a  pray- 
■er  could  have  been  granted. 

Being  of  the  opinion  that  there  was  no  re- 
versible error  In  any  of  tbe  rulings  of  tbe 
■court,  the  Judgment  will  be  afi9rmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs  above  and  below. 


-(220  Pa.  S91) 

EDSAIjIi  v.  JERSEY  SHORE  BOROUGH. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1908.) 

1.  MnmciFAi.  CoBPORATTONB  —  Oharoe  or 
Grade— Assessment  of  Damages. 

A  street  railroad  in  laying  Its  tracks  in  a 
Iwrough  cbaneed  the  grade  of  the  street  without 
nuthority.  There»iter  the  borough  adopted  the 
new  grade  and  laid  a  pavement  on  the  street. 
Held,  in  a  proceeding  to  assess  damages  for 
such  cbange  of  grade,  evidence  as  to  effect  on 
value  of  abutting  property  will  be  confined  to 
tbe  date  of  the  adoption  of  the  new  grading  by 


the  boroupih,  and  not  to  that  of  tbe  eonstruetioa 

by  the  railway. 

2.  Saios— Evidence. 

In  assessing  damages  by  change  of  grade  in 
a  street,  evidence  that  the  change  was  a  part 
of  the  general  improvement  is  admissible. 
8.  Save— Acts  of  Boabds. 

Where  an  official  board  desires  to  exercise 
the  authority  given  it  by  law,  it  mast  do  so  as  a 
body  at  a  meeting  duly  called  as  authorized  by 
law. 
4.  Sau»— Changii  or  Obadb— Assisskekt  or 

Dahageb. 

A  street  railway  changed  the  grade  of  a 
street  in  laying  its  tracks,  and  in  a  proceeding 
to  assess  tbe  diunages  on  a  subsequent  change  of 
grade  by  the  cil?  a  profile  map  was  produced 
by  an  officer  of  the  company.  Beld,  properly 
excluded,  where  there  was  no  evidence  tliat  it 
had  been  approved  by  the  borough,  or  that  the 
cbange  of  grade  bad  been  authoiiaed  by  the 
borough. 
6.  Sake. 

In  assessing  damages  for  change  of  grade 
of  a  street,  evidence  of  tbe  cost  of  raising  plain- 
tiff's house  and  lot  to  a  new  grade  was  inad- 
missible. 

Elkin,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Ly- 
ccHnlng  County. 

Action  by  Annie  A.  Edsall  against  the 
borough  of  Jersey  Shore.  Verdict  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

At  the  trial,  when  P.  L.  Barker  was  on  the 
stand,  the  following  ofter  was  made:  "Coun- 
sel for  plalntlft  offer  to  prove  by  the  witness 
on  the  stand  that  he  Is  a  civil  engineer  and 
supervisor  of  purchases  and  buildings  upon 
the  New  York  Central  Railroad,  that  It  is 
his  business  to  give  estimates  on  buildings, 
that  the  Edsall  building  requires  to  be  raised 
to  grade,  and  to  prove  by  the  witness  tbe  cost 
thereof,  so  far  as  the  witness  can  testify. 
(Objected  to  by  counsel  for  defendant  for 
the  reason  that  tbe  cHterlon  or  measure  of 
damages  is  the  market  value  of  the  property, 
affected  by  the  injuries  complained  of;  that 
tbe  witness  is  unable  to  give  the  market  value 
of  the  property  in  question  before  or  after  the 
alleged  change  of  grade ;  and  that  therefore 
the  offer  now  made  Is  irrelevant,  incompe- 
tent, and  immaterial.)  Tbe  Ourt:  When  a 
witness  goes  upon  the  stand  and  Is  able  to 
give  the  market  value  of  property,  both  be- 
fore and  after  the  change,  it  is  competent  to 
show  by  him  of  what  items  his  estimate  was 
made  up,  but  to  Introduce  It  as  a  distinct 
proiKMSition,  Independent  of  tbe  question  as 
to  whether  or  not  the  change  affected  the 
market  value  of  the  property  as  a  whole,  is 
a  different  proposition.  For  the  present  the 
objections  are  sustained,  to  which  the  plain- 
tiff excepts,  and  at  her  request  an  exception 
is  noted  and  bill  sealed." 

When  F.  T.  Wilson,  a  civil  engineer  of  Jer- 
sey Shore  borough,  was  on  the  stand,  he  was 
asked  this  question:  "Q.  (by  Mr.  JVIunson) 
Let  me  understand:  These  grades  you  have 
talked  of  were  all  between  Main  street  and 
Depot  street?  A-  Yes,  sir.  Q.  Now,  the 
grade  past  Mrs.  Edsall's  property?  A.  I 
graded  everything  clear  on  up  to  the  end  of 
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the  street,  graded  everything  for  the  street 
car  company,  bat  the  council  had  approved 
of  all  these  things,  different  members  of  It 

'  Sometimes  they  would  send  a  committee  of 
one,  two,  or  three,  whatever  It  might  be,  to 
settle  on  these  things,  to  see  whether  there 
were  any  disagreements.  On  several  occa- 
sions there  were  disagreements,  but  we  set- 
tled them  up  by  compromise  or  otherwise.  I 
haven't  got  my  working  plans  here.  (Coun- 
sel for  the  defendant  object  to  so  much  of  the 
testimony  of  the  witness  on  the  stand  as  re- 
fers to  any  approval  by  Individual  members 
of  council  as  not  binding  on  the  borough  of 
Jersey  Shore.)  The  Court:  We  sustain  that 
objection.  One  member  of  council  cannot 
bind  the  body,  unless  he  is  authorized  to  do 
BO  by  the  body  for  the  purpose  of  doing  what 
he  undertalces  to  da  To  which  the  plaintifT 
excepts,  and  at  her  request  an  exception  is 
noted  and  bill  sealed." 

Thomas  J.  King,  superintendent  of  con- 
struction for  the  Jersey  Shore  Electric  Rail- 
way Company,  was  asked  this  question:  "Q. 
In  what  building  does  the  council  of  Jersey 
Shore  borough  meet?  A.  In  the  borough 
building  there.  Q.  Were  yoA  notified  of  their 
meetings  from  time  to  time  and  were  you 
invited  to  be  there?  A  I  was  Invited  to  at- 
tend meetings.  Q.  By  the  borough  council? 
A.  Some  of  the  IX)rough  council.  Q.  In  pur- 
suance of  such  invitation  were  yon  present 
with  your  profile  map  on  this  occasion?  A. 
Yes,  sir.  Q.  What  action  did  council  take 
upon  the  profile  map  submitted  by  you? 
(Counsel  for  the  defendant  object,  because 
the  best  evidence  is  the  record  of  council  it- 
self.) The  O^nrt:  The  objection  sustained; 
to  which  the  plaintiff  excepts,  and  at  her 
request  an  exception  Is  noted  and  bill  sealed." 
The  court,  it  Is  claimed,  erred  in  rejecting 
the  offer  of  proof  by  the  witness  Daniel 
Smith,  which  offer,  objection  thereto,  and 
ruling  of  court  thereon  is  as  follows:  "Q. 
Yon  were  asked  on  the  stand  this  morning 
the  cost  of  raising  the  house  of  Mrs.  Edsall, 
the  actual  cost  of  it  Have  you  figured  on 
the  coat  since?  A.  I  have  figured  on  It  some ; 
yet,  sir.  Q.  How  much  would  it  cost  to  raise 
the  house  to  grade?  (Ctounsel  for  defendant 
object  to  the  question  and  ask  counsel  for 
plaintiff  what  he  proposes,  to  prove  by  the 
witness  on  the  stand.  Counsel  for  plaintiff 
offers  to  prove,  by  the  witness  on  the  stand 
and  others,  the  cost  of  raising  the  property  of 
the  plaintiff  to  grade  and  filling  the  lot,  for 
the  purpose  of  giving  the  Jury  information 
as  to  the  damage,  or  approximate  damage, 
that  may  have  been  sustained  by  the  plaintiff. 
Counsel  for  defendant  object  to  offer:  (1) 
Because  this  is  not  the  proper  means  of  ascer- 
taining the  plaintitrs  damages;  that  evi- 
dence as 'to  the  cost  of  filling  the  plaintiff's 
lot,  or  raising  her  residence,  cannot  be  allow- 

•  ed  as  part  of  the  damages  recoverable.  (2) 
Because  Incompetent,  Irrelevant,  and  Imma- 
terial.) The  Court:  The  objections  are  sus- 
tained, and  the  evidence  rejected;   to  which 


the  plaintiff  excepts,  and  at  her  request  an 
exception  is  noted  and  bill  sealed." 

Plaintiff  presented  these  points: 

"(1)  If  the  Jury  find  from  all  the  evidence 
that  the  grade  of  Allegheny  street  in  front  of 
the  plaintiff's  property  was  changed  by  the 
defendant  In  the  fall  of  1902,  then  the  plain- 
tiff Is  entitled  to  recover  such  damage  as  she 
may  have  suffered  by  reason  of  the  change  of 
the  grade  of  the  street  as  of  that  date.  An- 
swer: The  evidence  on  the  part  of  the  plain- 
tiff being  that  the  grade  of  the  street  was 
changed  witliout  authority  of  the  councils  of 
the  borough  of  Jersey  Shore,  In  the  fall  of 
1002,  but  that  the  change  of  grade  thus  made 
was  substantially  adopted  by  the  defendant 
when  the  grading  of  the  street  was  done 
preparatory  to  paving  the'  same,  in  the  year 
1906,  the'  damage,  if  any,  to  the  property  of 
the  plaintiff  occasioned  by  the  change  of 
grade  must  be  estimated  as  of  the  time  when 
the  grading  was  completed  and  the  pave- 
ment thereon  laid,  taking  into  consideration 
the  market  value  of  the  property  Immediately 
before  the  grading  was  commenced  in  1902, 
and  the  market  value  of  the  property  when 
the  grading  and  paving  of  the  street  were 
completed,  in  1906. 

"(2)  If  the  Jury  find  from  the  evidence  tliat 
the  defendant  commenced  the  change  of  grade 
of  Allegheny  street  In  front  of  plaintlfTs  prop- 
erty in  September,  1902,  and  such  change  of 
grade  was  not  completed  until  1905,  then  the 
plaintiff  is  entitled  to  recover  the  damage 
which  she  sustained  from  the  defendant  as 
of  the  date  of  the  commencement  of  said 
change  of  grade.  Answer:  This  point  Is  re- 
fused for  the  reasons  above  given  in  the  an- 
swer of  the  court  to  the  plaintiff's  first  point 

"(3)  That  in  the  assessment  of  damages, 
for  the  injuries  sustained  by  the  plalntUTs- 
property,  by  the  change  of  grade  of  Allegheny 
street  In  front  of  her  property  by  the  defend- 
ant any  benefits  conferred  'Upon  the  plain- 
tiff's property  by  reason  of  the  subsequent 
paving  of  Allegheny  street  by  the  defendant 
cannot  be  taken  Into  consideration  In  this 
action,  and  such  benefit  is  not  a  set-off  against 
nor  can  it  be  tised  In  mitigation  of  the  dam- 
ages which  the  plaintiff  is  entitled  to  recover 
by  virtue  of  the  change  of  the  grade  in  front 
of  her  property,  which  she  is  seeking  to  re- 
cover in  this  proceeding.  Answer:  This  point 
is  refused." 

Argued  before  MITCHELL,  C  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  ESL- 
KIN,  JJ. 

N.  M.  Edwards,  for  appellant  C.  La  Rue 
Munson  (W.  R.  Peoples,  on  the  brief),  for  ap- 
pellee. 

POTTER,  J.  This  was  an  Issue  framed 
upon  an  appeal  from  the  report  of  viewers  to 
determine  the  amount  of  damages  sustained 
by  plaintiff  by  reason  of  a  change  in  the 
grade  of  a  borough  street  in  front  of  ber 
property.  The  plaintiff  was  the  owner  of  a 
house  and  lot  located  on  the  north  side  of' 
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Allej^eny  street  In  the  borough  of  Jersey 
Shore.  The  lot  was  lotrer  than  the  leyel  of 
the  street  and  sloped  away  northward  to  a 
stream  at  Its  rear.  When  plaintiff  built,  the 
lot  was  filled  so  as  to  be  above  the  g^rade 
of  the  street,  which  was  then  nnpaved  and 
only  a  dirt  road.  In  1002  the  Jersey  Shore 
Blectrlc  Railway  Company  laid  car  tracks 
on  Allegheny  street  In  front  of  plaintiff's 
proper^,  and  In  doing  so  raised  the  grade  of 
the  street  some  three  feet,  bringing  it  above 
the  grade  of  plaintiff's  lot  There  was  no 
evidence  that  this  change  was  officially  au- 
thorized by  the  borough,  nor  did  It  take  any 
part  in  the  work;  but  In  1905  the  borough 
adopted  the  new  grade  and  laid  a  brick  pave- 
ment on  the  street  in  front  of  plaintiffs  prop- 
erty at  that  grade.  After  the  work  of  lay- 
ing this  pavement  had  been  completed,  plain- 
tiff filed  her  petition  for  viewers  to  assess  her 
damages  caused  by  the  change  of  grade.  She 
appealed  from  their  award,  and  upon  the 
trial  the  court  below  Instructed  the  jury  that 
the  proper  measure  of  damages  was  the  dif- 
ference between  the  market  value  of  the 
plaintiff's  property  In  1902,  immediately  be- 
fore the  change  of  grade,  and  in  1905,  after 
the  work  of  paving  had  been  completed. 
There  was  conflicting  evidence  as  to  the  de- 
predation In  value;  defendant's  witnesses  tes- 
tifying that  there  had  been  no  damage  suffer- 
ed by  plaintiff,  and  some  saying  that  the 
change  resulted  in  an  enhancement  of  the 
value  of  the  property.  The  Jury  found  that 
there  was  no  damage,  and  rendered  a  verdict 
for  defendant 

Counsel  for  appellant  contend  that  the 
damages  should  have  been  assessed  as  of  the 
date  of  the  change  of  grade  in  1902,  taking 
the  market  value  before  and  after  the  con- 
struction of  the  street  railway;  but  there  Is 
no  evidence  as  to  the  value  of  the  proper- 
ty Immediately  after  the  construction  work 
which  was  done  In  1902.  When  plaintiff  was 
on  the  stand,  the  court  confined  her  testimony 
to  value  aftor  the  paving  was  completed  In 
1905.  Exception  was  taken  to  this  ruling  at 
the  time,  but  it  is  not  assigned  for  error,  and 
the  case  stands  without  any  testimony  from 
which  the  Jury  could  have  found  the  market 
value  In  1902.  Nor  was  there  any  evidence 
of  any  official  action  by  the  borough  author- 
ising any  change  of  grade  in  1902.  Formal 
action  by  the  borough,  adopting  the  new 
grade,  was  not  taken  until  1905,  and  upon 
that  d^)ends  the  right  of  plaintiff  to  recover 
here,  so  that,  when  the  market  value  In  1902 
was  permitted  to  be  taken  Into  consideration, 
the  court  below  gave  the  plaintiff  more  than 
she  was  entitled  to. 

Counsel  for  appellant  complains,  also,  of 
the  fact  that  the  Improvement  caused  by  pav  - 
ing  was  taken  into  consideration;  but  the 
question  to  be  determined  here  was  as  to 
the  depreciation  In  value.  If  any,  caused  to 
the  plaintiff  by  the  entire  improvement,  and, 
In  order  to  ascertain  this,  the  testimony  of 
all  the  witnesses  for  plaintiff  as  to  the  yalue 


of  the  property  in  1906,  as  affected  by  the 
change  of  grade,  very  properly  took  Into  con- 
sideration the  completed  paving.  That  was 
an  essential  part  of  the  scheme.  There  was 
no  evidence  of  the  value  of  the  property  with- 
out the  paving,  and  therefore  nothing  to  sus- 
tain the  plaintiff's  third  point,  which  asked 
for  Instructions  that  the  value  of  the  proper- 
ty was  to  be  considered  without  reference  to 
the  paving.  Every  part  of  a  general  scheme 
of  improvement  which  would  affect  the  value 
of  the  land  is  proper  for  consideration.  In 
Bond  V.  Philadelphia,  218  Pa.  4T5,  67  Atl. 
805,  which  was  a  proceeding  to  assess  dam- 
ages caused  by  the  change  of  grade  of  a 
street,  -we  held  that  It  was  proper  to  admit 
evidence  that  the  change  was  part  of  a  gen- 
eral scheme  of  Improvement,  which  included 
the  establishment  of  a  public  park  In  the 
neighborhood. 

The  trial  court  was  also  clearly  right  In 
excluding  testimony  as  to  the  acts  of  indlvlc^ 
ual  members  of  the  borough  council,  unless 
coupled  with  proof  of  express  authority.  The 
general  rule  is  thus  stated  In  2  Abbot  on  Mun. 
Corp.  (1900)  {  655:  "Official  authority  or 
power  must  be  exercised  not  only  in  the  man- 
ner prescribed  by  law  and  In  the  name  of  the 
public,  but  also,  when  exercised  by  an  official 
board  or  body,  by  that  board  or  body  acting 
as  such  at  a  meeting  duly  called  and  author- 
ized by  law  and  at  which  under  the  law  or 
regular  rules  of  procedure,  ptfrtlcular  action 
can  be  taken." 

The  testimony  of  the  witness  King,  super- 
intendent of  construction  for  the  street  rail- 
way company,  who'  was  called  for  the  pur- 
pose of  showing  by  parol  the  action  of  the 
borough  council,  authorizing  the  laying  of 
the  railway  tracks,  was  also  properly  strick- 
en out,  for  the  reason  that  he  did  not  under- 
take to  say  bis  profile  map  was  approved  of- 
ficially, and  on  cross-examination  the  witness 
said  he  knew  of  no  official  action  of  council 
approving  any  map,  or  on  the  question  of 
any  grade,  and  he  admitted  that  the  author- 
ity to  go  ahead  was  given  by  some  one  in- 
dlvldual  member  of  council,  but  who  It  was 
he  did  not  remember.  The  rejection  of  evi- 
dence of  the  cost  of  raising  plaintiff's  house 
and  lot  to  the  new  grade  is  directly  In'  ac- 
cordance with  the  decision  in  the  recent  case 
of  Bond  V.  Philadelphia,  218  Pa.  473,  67  Atl. 
805,  In  which  the  case  of  Mead  v.  Pittsburg, 
194  Pa.  392,  45  Atl.  59,  Cited  by  the  court  be- 
low in  the  present  case.  Is  also  approved  and 
followed.  In  the  former  case  we  held  that, 
where  a  change  of  grade  left  the  lot  further 
below  the  grade  than  before,  evidence  of  the 
cost  of  filling  so  as  to  bring  the  lot  to  the 
new  grade  was  not  admissible.  Our  Brother 
Stewart  said  (page  479  of  218  Pa.,  page  806 
of  67  Atl.):  "It  is  Impossible  t«  understand 
how  any  such  inquiry  as  that  proposed  would 
aid  the  Jury  in  ascertaining  the  difCerence 
in  market  value  before  and  after  the  change. 
It  ought  to  be  quite  as  easy  to  determine  the 
market  value  of  a  lot  16  feet  below  the  sor- 
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face  of  the  street  It  adjoins,  as  tbe  market 
value  of  one  only  five  feet  below.  •  •  • 
If  this  be  80,  and  we  see  no  reason  wby  It 
should  not  be,  any  Inquiry  as  to  the  cost  of 
filling  would  be  Irrelevant  and  of  no  help  lu 
tbe  determination  of  the  real  question." 

We  see  nothing  In  tbe  record  of  tbls  case 
which  affords  appellant  any  lust  cause  of 
complaint. 

The  assignments  of  error  are  OTerroled, 
and  the  Judgment  is  aflarmed. 

ELEIN,  J.,  dissents,  on  tbe  ground  that 
the  borough  council  accepted  the  responsi- 
bility for  the  change  of  grade  made  by  the 
street  railway  company  by  afterwards  paving 
the  street  at  that  grade. 

(220  Pa.  6S4) 

EXCELSIOR  SAVING  FUND  t.  COCHRAN 
et  al. 

(Supreme  Conrt  of  Peonsylvanla.    April  20, 
1908.) 

1.  MOBTBAGES— FOKECLOBUBB— PaOCEDTTBlC. 

Act  July  9.  1901  (P.  L.  614),  amended  by 
Act  April  23,  1903  (P.  L.  261),  making  the  own- 
er of  mortgaged  land  a  party  to  the  sci.  fa.  gur 
mortgage  proceedings,  does  not  affect  the  juris- 
diction of  the  courts,  but  is  a  regulation  only 
of  service  necessary  in  such  proceedingB. 

2.  Same— QTrEsnoNS    Detebuined— TixuB   TO 
Pbopebtt. 

Act  July  9,  1901  (P.  L.  614),  making  Owner 
of  the  property  a  party  to  sci.  fa.  sur  mortgage 
proceedings,  as  amended  by  Act  April  23,  1903 
(P  L.  261),  does  not  authorize  tbe  determina- 
tion of  questions  of  title  to  real  estate  on  the 
enforcement  of  a  mortgage  debt  by  scire  facias, 
and  therefore  the  judgment  following  is  not  a 
lien  on  any  land  not  owned  by  the  mortgagor. 
8.  Ebtoppkl— Bt  Deed— MoBTaAOEES. 

Where  on  scire  facias  sur  mortgage  the- 
case  proceeds  only  against  the  owner,  the  latter 
cannot  show  superior  title  in  him  to  the  prem- 
ises descril>ed  in  the  mortgage  independent  of 
any  that  could  be  asserted  for  tbe  mortgagor, 
and  that  tbe  mortgagor  was  without  interest  in 
the  land  that  could  be  made  subject  to  the  lien. 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Action  by  the  Excelsior  Saving  Fund  against 
I.  Engle  Cochran,  Jr.,  and  Lydia  Gibbons. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

Jos.  H.  Hlnkson,  for  appellants.  O.  B. 
Dicliinson  and  W.  B.  Harvey,  for  appellee. 

STEWART,  J.  Tbls  was  an  action  of  scire 
facias  sur  mortgage.  The  writ  was  directed 
not  only  against  the  mortgagor,  but  against 
I/ydla  Gibbons,  the  appellant  here,  as  owner, 
and  those  occupying  the  premises  under  her, 
as  terre-tenants.  In  conformity  with  the  re- 
quirements of  Act  July  9,  1901  (P.  L.  614), 
amended  by  Act  April  23,  1903  (P.  L.  261). 
Judgment  by  default  having  been  taken 
against  the  mortgagor  on  two  returns  of  nihil, 
the  case  was  proceeded  with  to  trial  against 
the  owner  who,  after  filing  an  affidavit  of  de- 


fense, had  pleaded  regularly  to  tbe  action. 
On  the  trial  she  sought  to  Introduce  by  way 
of  defense  the  several  matters  set  out  in  her 
affidavit;  tbat  is  to  say,  she  ottered  to  prove 
title  in  herself  to  the  premises  described  in 
tbe  mortgage  superior  to  and  wholly  inde- 
pendent of  any  that  could  be  asserted  for  tbe 
mortgagor,  and  that  in  point  of  fact  the 
mortgagor  was  without  any  interest  in  tbe 
land  that  could  be  made  the  subject  of  lien. 
The  several  offers  of  evidence  in  support  of 
this  attempted  defense  were  excluded,  and 
the  Jury  was  Instructed  to  return  a  verdict 
for  the  plaintiff.  It  is  this  action  of  tbe 
court  that  is  here  called  in  question.  The 
contention  on  part  of  appellant  is  that,  hav- 
ing been  made  a  party  to  the  action  as  owner 
in  accordance  with  tlie  requirements  of  tbe 
act  of  July  9,  1901,  she  not  only  bad  tbe 
right  to  set  up  her  superior  title  as  a  defense 
to  tbe  action,  but  tbat  she  was  bound  to  do 
so  or  be  concluded  with  respect  to  It  by  the 
verdict.  If  correct  in  this,  then  concededly 
the  effect  of  tbe  act  of  July  9,  1901,  Is  to 
make  what  was  before  a  statutory  proceeding, 
intended  exclusively  for  tbe  collection  of  a 
mortgage  debt,  a  partial  substitute  at  least 
for  the  common-law  action  of  ejectment  for 
the  determination  of  questions  of  title. 

We  might  very  well  rest  our  conclusion 
with  respect  to  the  question  here  Involved  on 
tbe  case  of  Park  Bros.  &  Go.  v.  Oil  City  Boil- 
er Works,  204  Pa.  453,  54  Atl.  334,  a  case 
which  seems  to  have  been  overlooked  upon 
the  argument,  where,  speaking  by  tbe  present 
Chief  Justice,  we  held  that  the  act  of  July  9, 
1901,  was  without  reference  to  the  Jurisdic- 
tion of  tbe  courts,  and  was  a  regulation  of 
service  only.  Since,  however,  tbe  present 
controversy  arises  over  a  different  clause  in 
the  act  than  that  there  considered,  a  further 
expression  of  view  seems  to  be  called  for. 

Just  what  tbe  legislative  purpose  was  in 
requiring  tbat  the  owner  of  tbe  mortgaged 
premises  be  made  a  party  defendant  in  a  pro- 
ceeding of  this  kind  may  not  be  readily  appar^ 
ent;  nor  is  it  necessary  to  inquire,  since  we 
are  all  of  one  mind  that,  whatever  that  pur- 
pose was,  what  is  here  contended  for  by  tbe 
appellant  does  not  fall  within  it  One  suffi- 
cient reason  for  this  view  Is  that  tbe  statu- 
tory proceeding  for  tbe  foreclosure  of  a  mort- 
gage Is  wholly  inappropriate  to  and  inade- 
quate for  tbe  determination  of  questions  of 
title,  except  as  we  import  into  it  those  provi- 
sions which  relate  exclusively  to  the  action  of 
ejectment,  and  for  this  no  warrant  can  be 
found  in  tbe  act.  Had  It  been  the  purpose  to 
enlarge  the  scope  and  effect  of  the  proceeding 
by  scire  facias,  so  as  to  make  it  accomplish 
what  before  could  only  be  reached  through 
an  action  of  ejectment,  certainly  provision 
would  have  been  made  for  adapting  it  to  the 
end  proposed.  Another  entirely  satisfactory 
reason  Is  to  be  found  in  the  fact  tbat  tbe  only 
purpose  expressed  in  the  act  is  "to  furnish  a 
complete  and  exclusive  system  in  itself  rela- 
tive to  tbe  service  of  all  such  writs."    This 
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appears  In  the  tenth  section  of  the  act. 
Whether  this  does  or  does  not  express  the 
whole  and  only  purpose,  with  this  much  ex- 
pressed,  and  the  reference  being  to  a  change 
In  practice  and  prqcedure  not  nearly  so  rad- 
Ic^  and  violent  as  would  be  the  change  here 
ccHitended  tor.  It  is  only  reasonable  to  con- 
clude, from  the  fact  that  there  is  no  expres- 
sion of  purpose  to  make  the  latter  change, 
that  no  such  change  was  Intended.  Other 
reasons  might  readily  be  suggested,  but  we 
deem  these  quite  sufficient  for  the  determina- 
tion of  the  question  presented.  All  that  we 
here  decide  Is  that  the  act  of  July  9,  1901.  as 
amended,  does  not  so  widen  the  scope  of  the 
statutory  proceeding  by  scire  facias  for  the 
enforcement  of  a  mortgage  debt  that  It  may 
now  be  applied  to  determine  questions  of  title 
to  real  estate.  As  the  law  stood  before  the 
passage  of  the  act  In  question,  no  prejudice 
could  result  to  an  owner  with  respect  to  bis 
title  from  a  verdict  for  the  plaintiff  In  such 
proceeding.  No  more  can  It  now.  The  pro- 
ceeding remains  Just  what  It  was — a  remedy 
for  the  collection  of  a  debt.  The  Judgment 
which  follows  Is  not  and  cannot  be  made  a 
Hen  upon  any  land  not  owned  by  the  mortga- 
gor. The  reason  which  prevailed,  before  the 
act  was  passed,  to  give  the  terre-tenant  the 
right  to  Intervene  and  denied  It  to  the  owner, 
obtains  as  much  now  as  then,  notwithstand- 
ing both  are  made  parties.  The  one  may  be 
prejudiced  by  the  verdict;  the  other  cannot. 

Our  conclusions  with  respect  to  this,  the 
main  question  in  the  case,  necessarily  dispos- 
es of  ail  the  assignments  of  error. 

The  Judgment  Is  affirmed. 


(2»  Pa.  668) 

PALMER  et  al.  v.  CENTRAL  BOARD  OP 

EDUCATION  OP  CITY  OF  PITTSBURG. 

(Sapreme   Court   of   Penngyivanla.     April   20, 

190a) 

L  MuKioiPAi.  CoRPOEATioNS— School  Boasd 
— Ekection  of  SoHOOIiS— Pbockdube. 
The  board  of  education  of  a  city  appointed 
a  committee  to  talce  charge  of  the  erection  of  a 
ichooi  building,  and  authorized  it  to  select,  sub- 
ject to  the  approval  of  the  board,  a  comi>etent 
architect  The  committee  submitted  a  report 
that  it  had  determined  to  select  an  ■  architect 
by  competition,  which  report  was  unanimously 
approved.  The  committee  prepared  instructions 
to  the  competitors,  which  instructions  were  nev- 
er formally  approved  by  the  board.  Held,  that 
such  approval  was  unnecessary. 

2.  SAHE— CONTBACT   WITH    ABCHITECTB. 

A  committee  of  a  school  board,  under  its 
authority,  prepared  for  the  erection  of  a  school 
building  and  invited  architects  to  snbmit  plans, 
ander  instmctions  that  a  fair  examination  would 
be  made  and  a  choice  made  by  the  committee, 
and  that,  if  the  first  choice  of  the  committee 
failed  of  approval  by  the  board,  the  others  would 
be  reported  in  the  order  of  their  merits  until 
a_  selection  was  reached,  and  the  architects  in- 
vited submitted  plans,  and  the  committee  made 
a  selection,  which  plan  was  not  approved  by  the 
board,  whereupon  the  board  appointed  a  new 
twilding  committee,  and  under  a  scheme  adopted 
hr  H  an  architect  was  duly  elected.  Held,  that 
a  contract  existed  between  the  board  and  the 
architects  who  competed  under  the  directions 
of  the  committee  first  appointed, 
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8.  iRJVNcmoR  —  JuBisoionoR  —  Aoeqitatb 
Reukdt  at  Law. 

Where  a  school  hoard  authorized  a  commit- 
tee to  erect  a  school  building  and  to  procure 
plans  from  architects  under  an  arrangement  for 
competitive  examination  of  such  plans,  with  an 
agreement  to  select  a  plan  from  tnose  presented 
by  the  competing  architects,  and  plans  were  sub- 
mitted, and  thereafter  the  board  proceeded  to  the 
selection  of  an  architect  under  a  different  plan, 
and  the  original  agreement  provided  for  a  pay- 
ment of  a  certain  sum  to  each  of  the  competitors 
whose  plans  were  not  accepted,  an  action  at  law 
for  breach  of  inch  contract  would  aiford  no  ade- 
quate remedy,  and  a  bill  to  compel  the  board  to 
act  nnder  the  competition  agreement  would  lie. 

Appeal  from  Court  of  Common  Fleas, 
Allegheny  County. 

Bill  by  George  C.  Palmer  and  others 
against  the  Central  Board  of  Education  of 
the  City  of  Pittsburg.  Decree  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

The  court  below  found  the  following 
conclusions  of  law: 

"(2)  It  was  a  lawful  exercise  of  the  powers 
of  said  Central  Board  to  pass  the  resolution 
of  February  13,  1906,  whereby  It  determined 
to  erect  a  new  central  high  school  building, 
created  a  special  committee  to  have  charge 
of  the  erection  of  the  proposed  building, 
and  authorized  It  to  select,  subject  to  the 
approval  of  the  board,  an  architect,  and  to 
have  preliminary  plans  prepared.  It  was 
equally  a  lawful  exercise  of  the  powers  of 
said  Central  Board  to  pass  the  resolution 
of  May  8,  1906,  adopting  the  report  of  said 
building  committee  (finding  of  fact  5),  where- 
b^  said  Central  Board  of  Education  deter- 
mined to  select  an  architect  by  competition, 
selected  Warren  P.  Lnlrd  as  professional 
adviser  to  the  building  committee,  and  pre- 
scribed as  part  of  his  duties  the  preparation 
of  instructions  to  competing  architects,  of 
regulations  governing  the  conduct  of  the 
competition,  and  of  the  terms  under  which 
the  successful  architect  was  to  be  engaged. 

"&)  It  was  likewise  competent  for  said 
building  committee  and  said  adviser  to  pre- 
pare the  program  of  competition  (finding 
of  fact  6),  and  to  invite  the  architects 
to  enter  Into  competition,  as  set  forth  In 
finding  of  fact  7.  These  acts  were  within 
the  scope  of  the  authority  conferred  upon 
the  building  committee  and  the  adviser, 
under  the  resolutions  of  February  13  and 
May  8,  1906,  and  thus  they  became  and  were 
the  acts  of  the  Central  Board  of  Education 
Itself. 

"(4)  The  aforesaid  invitation  to  enter  the 
competition  and  the  acceptance  thereof  by 
said  architects  constituted  a  contract  be- 
tween said  Central  Board  of  Education 
and  said  competing  architects,  whereby  said 
architects,  on  their  part,  obligated  them- 
selves to  each  prepare  a  design  for  said 
high  school  building  and  to  submit  the  same 
in  competition,  and  whereby  the  said  Gi.'n- 
tral  Board,  on  Its  part,  undertook  to  consider 
the  said  designs  and  to  pass  upon  the  same 
In  accordance  with  the  provisions   of  the 
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program  (Exhibit  No.  1),  paragraphs  Nos. 
40,  41,  42,  and  43.  There  was  ample  con- 
sideration to  support  this  contract.  On  the 
part  of  said  Central  Board,  it  was  to  re- 
ceive the  expert  Information  which  it  need- 
ed in  the  performance  of  a  most  important 
public  duty.  These  architects,  on  their  part, 
undertook  to  use  their  skill,  judgment,  and 
experience  In  the  preparation  of  designs  for 
a  school  building,  for  the  benefit  of  s^ld 
Central  Board  and  at  Its  request — things 
Vhlch,  prior  to  the  agreement,  they  were 
not  legally  bound  to  do.  This  consideration 
is  sufficient  Newhall  v.  Paige  et  al.,  7G 
Mass.  366;  Derecmon  v.  Shaw,  69  Md.  199, 
14'Atl.  461,  9  Am.  St  Rep.  422;  Bamer  t. 
Sldway,  124  N.  Y.  538,  27  N.  B.  256,  12  L.  K. 
A.  463,  21  Am.  St  Rep.  693.  Of  course, 
these  architects  had  the  hope  and  expecta- 
tion that  some  one  of  them  would  obtain  the 
valuable  prize  of  being  the  architect  of  this 
building,  and  this  possibility  is  a  suffldeot 
consideration.  Molyneaux  v.  Collier,  13 
6a.  406. 

"(5)  Whether  or  not  some  one  of  these 
competitors  is  entitled  to  be  chosen  the  arch- 
itect is  a  question  which  is  not  now  before 
us.  It  would  seem  that  the  power  of  the 
Central  Board  to  approve  a  choice  of  the  com- 
mittee implies  the  power  to  reject  all  de- 
signs. The  presumption  is  that  the  members 
of  the  board  will  perform  their  duty,  under 
their  oaths  of  office  and  with  due  fidelity 
to  the  constituencies  which  they  represent 
With  their  discretion  we  have  no  disposition 
to  even  attempt  to  interfere,  even  if  we 
could  do  so ;  but  when  a  contract  is  submit- 
ted, such  as  we  have  found,  and  a  breach 
of  it  Is  shown,  we  have  a  case  presented 
which  calls  for  appropriate  remedy,  such 
as  the  law  provides,  and  It  Is  equally  our 
duty  to  apply  the  remedy  under  proper  com- 
plaint 

"(6)  Pursuant  to  the  aforesaid  contract, 
these  competing  architects,  including  the 
plalntlfCa,  prepared  and  submitted  their  de- 
signs, and  the  said  building  committee  select- 
ed one  of  them  and  so  reported  to  the  Central 
Board;  but  the  board  did  not  approve  the 
selection,  though  It  did  not  formally  reject 
the  choice,  and  then  It  went  no  further.  It 
has  now  attempted  to  abandon  the  method 
of  choosing  an  architect  prescribed  in  the  res- 
olution of  May  8,  1006,  by  adopting  another 
and  a  different  method  altogether.  This  was 
a  breach  of  the  aforesaid  contract  between 
the  Central  Board  of  Education  and  the  com- 
peting architects.  Having  performed  their 
part  of  the  contract,  as  far  as  they  could, 
these  architects,  including  the  plaintiffs,  are 
entitled  to  the  fruit  of  their  labors,  which 
Is  that  the  competition,  which  was  lawfully 
instituted  by  the  Central  Board  of  Education, 
shall  be  completed  according  to  Its  terms.  It 
is  no  matter  that  the  Central  Board  of  Edu- 
cation has  since  reorganized  and  changed  Its 
committee.  The  relations  between  the  board 
and  these  architects  are  contractual,  and  a 


municipal  corporation,  or  division,  can  no 
more  avoid  the  obligations  of  its  lawful  con- 
tracts than  can  an  individual  party. 

"(7)  The  very  nature  and  subject-matter  of 
the  controversy  are  such  that  there  can  be 
no  adequate,  convenient  or  sufficient  remedy 
at  law  for  these  plalntiibL  What  role  could 
any  court  give  to  a  Jury,  whereby  It  could 
adequately  assess  the  damages?  Even  the 
$750  which.  It  was  stipulated,  should  be'  paid 
to  each  of  the  competitors,  whose  designs 
were  not  accepted,  cannot  be  paid  until  there 
is  a  final  disposition  of  the  competition.  But 
this  is  only  a  small  part  o^  the  subject-matter 
of  this  contract  In  which  these  plaintiffs  are 
interested.  It  seems  to  us  that  there  is  juris- 
diction In  equity,  and  only  in  equity,  to  afford 
adequate,  convenient  and  sufficient  relief. 
Appeal  of  Brush  Electric  Co.,  114  Pa.  574, 
7  Atl.  704;  Conemaugh  Gas  Co.  v.  Jackson 
Farm  Gas  Co.,  186  Pa.  443,  40  AtL  1000,  65 
Am.  St  Rep.  865." 

The  court  entered  the  following  decree: 

"And  now,  to  wit  January  2,  1908,  this 
matter  c&me  on  for  bearing  upon  bill,  answer, 
and  replication  filed,  the  testimony  taken  at 
the  preliminary  hearing,  and  the  findings  of 
fact  and  conclusions  of  law  of  the  court 
thereon  made,  being,  by  agreement  of  counsel, 
taken  as  though  made  upon  final  bearing, 
and  thereupon,  upon  consideration  thereof. 
It  is  ordered,  adjudged,  and  decreed  that  the 
said  defendant  the  Central  Board  of  Edu- 
cation of  the  City  of  Pittsburg  be  enjoined 
and  restrained  from  proceeding  to  award  the 
plan  for  the  construction  of  a  high  school  for 
the  city  of  Pittsburg  on  a  lot  on  Forbes  street 
acquired  from  Hon.  Christopher  Magee,  and 
to  select  an  architect  for  the  construction 
thereof  outside  of  the  nine  different  architects 
who  have  entered  into  competition  therefor, 
and  whose  names  are  set  forth  in  the  forego- 
ing bill,  until  the  plans  submitted  by  said 
architects  have  been  acted  upon  in  the  man- 
ner set  forth  in  the  resolution  of  the  said 
board  of  May  8,  1906,  attached  to  plaintiffs' 
bill  and  marked  'Exhibit  A.'  " 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  ELKIN,  and  STEWART,  JJ. 

James  O.  Gray,  W.  J.  Brennen,  J.  Scott 
Ferguson,  Clarence  Burleigh,  and  Wm.  A. 
Challcner,  for  appellant.  Thomas  Patterson, 
for  appellees. 

STEWART,  J.  The  Central  Board  of  Edu- 
cation of  the  City  of  Pittsburg,  by  resolution 
passed  February  13,  1906,  decided  upon  the 
erection  of  a  new  high  school  building,  and 
appointed  a  committee  of  nine  of  its  members 
to  take  charge  of  the  work.  This  committee 
was  authorized,  among  other  things,  to  select 
subject  to  the  approval  of  the  board,  a  com- 
petent person  as  architect  Later  on,  May  8, 
1906,  the  committee  submitted  to  the  board 
a  report  In  which  it  was  stated  that  the  com- 
mittee had  determined  to  select  the  architect 
by  competition,  and  to  employ  a  competent 
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expert  as  professional  adviser  to  prepare  in- 
structions to  tbe  competing  arcbitects  as  to 
the  rules  governing  the  conduct  of  the  com- 
petition, and  the  terms  under  which  the  suc- 
cessful competitor,  if  approved  by  the  board, 
was  to  be  engaged.  This  report  was  the 
same  day  unanimously  approved.  The  com- 
mittee determined  to  limit  the  number  of 
competitors  to  nine;  these  to  be  chosen  by 
the  aid  of  the  expert  assistant  from  among 
architects  of  highest  professional  standing. 
The  instructions  to  the  competitors,  subse- 
quently prepared  by  the  expert  assistant, 
with  the  approval  of  the  committee,  provided 
that  examination  of  all  the  plans  submitted 
was  to  be  made  first  by  the  expert  assistant, 
who  was  required  to  report  to  the  committee 
bis  choice  of  the  designs  submitted,  and  that 
the  committee  was  then  to  carefully  examine 
his  report  and  make  selection  of  the  destgn 
It  decided  to  be  the  best,  and  award  the 
prize — the  appointment  as  architect— to  the 
author  of  the  plans  selected,  subject  to  the 
approval  of  the  board.  A  further  instruction 
was  that,  in  case  tbe  board  disapproved  of 
the  committee's  choice,  the  committee  would 
then  select  from  the  remaining  designs  that 
one  which  In  Its  judgment  was  the  best,  and 
repeat  the  above  procedure  with  respect  to 
this  design  and  its  author;  and,  In  case  tbe 
second  selection  by  the  committee  failed  of 
approval  by  the  board,  the  committee  would 
then  proceed  In  like  manner  with  each  of  the 
remaining  designs,  taken  in  the  order  of 
their  merit  as  this  might  be  regarded  by  the 
committee,  until  the  board  should  finally  ap- 
prove the  selection  of  one  of  the  competing 
architects.  Each  of  the  nine  architects  sub- 
mitted plans,  and  thus  engaged  in  competi- 
tion for  the  prize.  These  several  plans  hav- 
ing been  examined,  the  committee  on  Novem- 
ber 22,  1906,  made  Its  selection,  and  reported 
It  to  the  board.  For  reasons  which  we  need 
not  inquire  into,  this  report  failed  of  approv- 
al by  the  board,  and  was  held  over.  Without 
any  further  action  having  been  taken  with 
respect  to  the  report,  on  February  12,  1907, 
the  board,  having  reorganized,  appointed  a 
new  building  committee  with  authority  to 
procure  plans  in  open  competition  from  all 
competent  architects,  and  to  select  from  those 
submitted  the  plan  It  deemed  most  suitable 
for  the  purpose,  and  to  proceed  to  obtain 
proposals  for  the  erection  of  the  building  in 
accordance  with  the  plans  selected.  This  new 
committee,  on  June  4,  1907,  reported  that  It 
had  selected  a  certain  plan,  giving  the  name 
of  the  author.  By  resolution  passed  the  same 
day  this  report  was  approved,  and  the  author 
of  the  plan  was  elected  architect..  Thereup- 
on three  of  the  competing  architects  under 
tbe  original  scheme  filed  the  bill  in  this  case 
setting  forth  the  facts  as  we  have  stated 
them,  and  asking  that  the  Central  Board  of 
Education  be  enjoined  from  rescinding  and 
ignoring  the  plans  of  competition  adopted 
under  the  resolution  of  May  8,  1906,  and  that 
it  be  required   to  proceed  to  consider  the 


plans  submitted  by  the  competing  architects 
at  the  Invitation  and  request  of  the  earlier 
committee,  and  make  a  selection  therefrom, 
in  accordance  with  the  rales  adopted  by  said  . 
committee.  The  answer  put  in  issue  no  ma- 
terial fact.  The  proceeding  resulted  in  a  de- 
cree enjoining  the  defendants  from  selecting 
plans  and  choosing  an  architect  until  the 
plans  submitted  by  the  plaiiitififs  and  other 
architects  who  engaged  in  the  first  competi- 
tion had  been  acted  upon  In  the  manner  set 
forth  in  the  resolution  of  the  board  of  May 
8,  1906.    This  appeal  followed. 

The  assignments  of  error  relate  exclusively 
to  the  conclusions  of  law  by  the  court,  and 
raise  but  two  questions,  namely:  (1)  Did  any 
contract  relation  between  the  competing  ar- 
chitects and  the  Board  of  Education  result 
from  the  submission  of  plans  by  the  former 
under  tbe  res(riution  of  tbe  board  of  May  8, 
190C?  And  (2)  If  such  relation  did  result, 
have  the  plaintiffs  an  adequate  remedy  at  law 
for  any  breach  of  the  contract?  The  case  is 
free  from  difficulty.  The  report  of  the  orig- 
inal building  committee  of  the  method  it  had 
adopted  for  the  selection  of  a  plan  and  arcM- 
tect  was  full  and  explicit.  While  it  did  not 
set  out  in  detail  the  instructions  to  be  given 
those  willing  to  engage  in  the  competition. 
It  did  expressly  indicate  tliat  Instructions 
were  to  be  given,  by  whom  they  were  to  be 
prepared,  and  what  they  were  to  embrace. 
One  of  the  duties  Imposed  upon  tbe  profes- 
sional expert  assistant  was,  in  the  language 
of  the  report,  to  prepare  instructions  to  the 
competing  architects  of  regulations  governing 
tbe  conduct  of  the  competition,  and  the  terms 
under  which  the  successful  architect  was  to 
be  engaged.  Tbe  instructions  thus  required 
of  the  expert  assistant  were  prepared,  and, 
with  the  approval  of  the  committee,  were  fur- 
nished to  those  who  proposed  to  compete. 
They  specifically  stated  in  detail  just  bow  the 
final  selection  was  to  be  made,  promised  the 
competitors  a  fair  examination  of  each  plan 
submitted,  and  provided  that.  In  case  the  first 
choice  by  the  committee  should  fail  of  the 
board's  approval,  tbe  others  would  be  report- 
ed in  the  order  of  their  merit  according  to 
the  Judgment  of  the  committee,  until  a  selec- 
tion would  be  reached  with  the  board's  ap- 
proval. Had  these  instructions  appeared  in 
the  report  of  the  committee,  approved  by  the 
board,  it  is  admitted  that  any  submission  of 
plans  thereunder  would  have  established  a 
contract  relation  between  the  board  and  the 
competing  parties;  but  inasmuch  as  they 
were  the  work  of  the  committee,  not  passed 
upon  specifically  by  the  board,  it  is  argued 
that  they  were  without  binding  effect  In 
other  words,  the  contention  Is  that  the  In- 
structions went  beyond  what  the  committee 
was  empowered  to  do  in  this  behalf  and  were 
nugatory.  In  this  view  we  cannot  concur. 
So  far  as  we  can  see,  there  is  absolutely  noth- 
ing in  the  instructions  not  fairly  embraced 
within  the  authority  given  the  committee. 
Competition  was  authorized  and  provided  for. 


Digitized  by 


Google 


436 


70  ATLANTIC  BBPORTBK. 


(Pa. 


This  method,  approved  by  the  board,  neces- 
varily  Implied  an  examination  o<  the  plans 
to  be  submitted  and  a  fair  opportunity  to 
contest  for  the  premium.  The  instructions 
went  no  further  than  to  express  In  terms 
what  the  law  would  Imply  from  the  method 
Itself.  The  order  in  which  the  plans  were  to 
be  considered,  in  case  the  first  selection  of 
the  committee  failed  of  the  board's  approval, 
was  mere  matter  of  detail.  In  no  wise  incon- 
sistent with  the  scheme  as  approved  by  the 
board,  but  in  entire  harmony  therewith.  Full 
authority  as  to  the  determination  of  these  de- 
tails was  given  the  committee.  The  adoption 
of  the  report  by  the  board  was  a  full  author- 
ization for  the  committee  to  proceed  In  the 
way  it  bad  recommended,  and  thereafter 
what  was  done  by  the  committee  In  accord- 
aince  with  the  recommendations  contained  in 
the  report  was  the  action  of  the  board  Itself. 
Under  any  fair  and  reasonable  method  of  se- 
lection by  competition,  the  chief  Inducement 
for  any  one  to  take  upon  himself  the  labor 
and  expense  incident  to  the  submission  of 
plans  would  be  the  chance  that  upon  a  fair 
and  Impartial  examination  his  plan  might 
win  acceptance.  Disappointment  in  this  re- 
gard, after  labor  expended  and  expense  In- 
curred, under  such  circumstances  as  we  have 
here,  constitutes  not  only  a  breach  of  good 
faith,  but  a  breach  of  contract  resting,  not 
on  doubtful  terms,  but  on  expressly  admitted 
facts,  from  which  an  unmistakable  legal  ob- 
ligation resulted. 

That  a  common-law  action  for  breach  of 
such  a  contract  would  afford  no  adequate  rem- 
edy we  think  obvious.  What  could  be  re- 
covered In  such  an  action?  Certainly  not 
compensation  for  the  thing  lost  What  the 
plalntlfFs  lost  was  the  chance  of  having  some 
one  of  the  plans  submitted  win  the  prize,  and 
this  was  the  Inducement  to  the  expenditure 
of  labor  Involved  In  the  preparation  and  the 
submission  of  plans.  But  how  Is  compensa- 
tion for  such  a  loss  to  be  measured?  The 
contract  Itself  provides  no  method  for  deter- 
mining the  damages,  and  the  law  furnishes 
no  standard.  To  recover  anything  more  than 
nominal  damages  In  a  common-law  action, 
actual,  substantial  Injury  would  have  to  be 
shown,  and  In  tbe  very  nature  of  the  case 
that  would  be  Impossible  here.  To  show 
actual  loss,  plalntlfts  would  be  required  to 
show  affirmatively  at  least  a  reasonable  prob- 
ability that  some  one  of  the  plans  submitted 
would,  had  they  been  examined,  have  re- 
ceived the  approval  of  the  board.  Since  the 
acceptance  of  any  of  the  plans  rested  ulti- 
mately in  the  discretion  of  the  board,  this 
would  be  impossible.  If  we  regard  the  plain- 
tiffs singly,  as  Independent  competitors,  the 
difficulty  is  only  Increased  by  a  multiplication 
of  the  chances  of  missing  the  prize.  But  It 
Is  argued  that  recovery  could  be  had  for  the 
value  of  the  plans  and  specifications  sub- 
mitted. This  is  a  mistaken  view.  Plaintiffs 
have  not  lost  their  plans  and  specifications. 


They  are  stUI  theirs  as  much  as  ever.  If  the 
time  and  labor  expended  on  them  were  solely 
to  secure  a  chance,  how  can  the  plans  be  of 
value  except  a  reasonable  probability  be 
shown  that  the  chance  would  have  been  real- 
ized? It  Is  Impossible  to  disassociate  the  plans 
from  the  chance  in  determining  value.  So 
much  was  ruled  In  Adams  Express  Company  v. 
Egbert.  36  Pa.  360,  78  Am.  Dec.  382,  a  case  not 
exactly  parallel  with  this,  but  Involving  the 
same  principle.  In  saying  that  the  contract 
itself  provided  no  measurement  of  damages, 
we  have  not  overlooked  the  fact  that  there 
Is  a  provision  in  the  contract  that  the  un- 
successful competitors  were  each  to  receive 
$760  as  full  compensation.  Manifestly  this  Is 
without  application  here.  The  parties  com- 
plaining are  not  In  the  position  of  unsuccess- 
ful competitors.  Their  complaint  Is  that 
there  was  no  competition.  Admittedly  there 
was  none,  and,  until  there  shall  be  by  a  fair 
and  impartial  examination  of  the  plans  sub- 
mitted, none  of  those  competing  can  be  said 
to  be  unsuccessful  competitors.  We  thus  re- 
solve tbe  two  questions  In  the  case  against 
tbe  appellants.  The  decree  entered  simply 
restrains  the  appellants  from  awarding  the 
plans  for  the  construction  of  tbe  school  build- 
ing, and  selecting  an  architect  to  superintend 
the  construction  of  the  same,  outside  of  the 
nine  architects  who  had  entered  into  competi- 
tion, until  the  plana  submitted  by  said  archi- 
tects shall  have  been  acted  upon  in  the  man- 
ner set  forth  in  the  resolution  of  the  board  of 
May  8,  1906.  The  decree  exacts  nothing  of 
the  appellants  beyond  what  good  faith  re- 
quires and  what  the  plalntlfCs  had  a  right  to 
demand. 

Decree  afllrmed,  and  appeal  dismissed,  at 
the  costs  of  the  appellanta. 


(an  Pa.  77) 

In  re  ADAMS'  ESTATE  et  al. 

(Supreme   Court   of   Pennsylvania.     April   27. 
1908.) 

1.  TansTS— Dirms  or  TansTEE. 

Though  a  trustee  is  re(jnired  to  exercise 
good  faith  and  reasonable  diligence,  he  is  not 
an  insurer  against  losses  occasioned  by  the  bad 
faith  of  bis  co-trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {  347.] 

2.  Same— Misconduct  oy  Co-tbustek. 

Where  a  trustee  learns  of  any  matters  re- 
lating to  mismanagement  or  misapplication  of 
trust  funds  by  his  co-trustee,  his  failure  to  take 
steps  to  prevent  tbe  same  renders  him  liable  for 
tbe  resulting  loss. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  47,  Trusts,  §  347.] 

3.  Save— IiiARrLiTT  fob  Neguoercb. 

Where,  through  the  negligence  of  a  trustee. 
his  co-trustee  is  permitted  to  convert  the  trust 
funds  to  his  own  use,  the  failure  to  exercise 
diligence  renders  him  liable  for  the  loss. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  47,  Trusts,  f  347.] 

4.  Same. 

Tbe  illness  of  a  trustee  before  the  default  of 
his  co-trustee  does  not  excuse  his  failure  to 
guard  the  interests  of  the  beneficiaries,  wfaer« 
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he  had  knowledge  before  his  illnen  of  the  acts 
of  his  co-trustee  which  should  have  put  him  on 
guard  against  the  subsequent  misappropriation. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Tmsts,  {  847.] 

5.  Same. 

That  a  trustee  reposed  great  confidence  In 
his  co-trustee,  who  was  his  brother,  does  not 
excuse  his  failure  to  protect  the  funds  against 
a  misappropriation  of  them  by  such  co-tmstee. 
[£<d.  Note.-^For  cases  in  point,  see  Cent>  Dig: 
vol.  47,  Trusts,  i  847.] 

6.  Samb— Ddtt  to  Protect  Tbust  Fuhd. 

Where  a  trustee  informs  the  beneficiaries 
of  suspicious  acts  of  his  co-trustee,  it  does  not 
relieve  him  from  liability  ariising  from  repeti- 
tion of  such  conduct,  where  he  took  no  steps  to 
protect  the  trust  funds  in  the  future. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
roL  47,  Trusts,  {  847.] 

7.  Samz— Evidence— LiABiUTiKB. 

A  trustee,  knowing  that  his  co-trustee's  fi- 
nancial condition  was  bad,  examined  the  box  in 
which  the  trust  securities  were  kept  and  found 
them  missing.  On  notice  to  his  co-trustee,  the 
latter  replaced  them  on  the  following  day. 
About  a  year  after  he  notified  one  of  the  bene- 
ficiaries of  sucli  act,  and  that  he  bad  compelled 
his  co-tnutee  to  return  the  securities  and  had 
arranged  with  the  deposit  company  that  both 
trustees  roust  be  present  when  toe  box  was 
opened.  There  was  no  evidence  to  show  that 
the  deposit  company  was  made  a  party  to  this 
agreement  as  alleged.  Borne  eight  years  thereaft- 
er the  trustee  became  a  helpless  invalid,  but 
prior  to  this  time  be  bad  visited  the  box  with 
bis  co-trustee  and  found  the  securities  intact. 
The  co-trustee  died  suddenly  some  two  years 
thereafter,  and  it  was  found  that  he  had  con- 
verted all  the  securities.  Held,  that  the  surviv- 
ing trustee  was  liable  for  the  loss. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  i  347.] 

Appeal  from  Orphans'  Cotirt,  Pblladelpbla 
County. 

In  the  matter  of  the  estate  of  Robert 
Adams,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  adjudication,  Clara  H. 
Adams  and  Martha  A.  Moran  appeal.  Re- 
versed. 

Argued  before  MITOHBLL,  C.  J.,  and 
MESTREZAT,  POTTER,  ELKIN,  and  STEW- 
ART, JJ. 

Joseph  De  F.  Junkin,  Charles  Slmilckson, 
and  Frederick  C.  Newbourg,  Jr.,  for  appel- 
lants.   Thomas  Learning,  for  appellee. 

MESTREZAT,  J.  The  duties  and  liabili- 
ties of  co-trustees  In  Pennsylvania  are  well 
settled.  A  trustee  is  not  an  Insurer  of  trust 
funds  against  the  possibility  of  loss,  nor  a 
surety  for  bla  co-trustee.  Bis  undertaking 
is  perstmal,  requiring  of  him  good  faith  and 
reasonable  diligence,  and,  if  these  require- 
ments be  met,  be  is  not  liable  for  losses  oc- 
casioned by  the  bad  faith  or  embezzlement 
of  bis  co-trustee.  Fesmire's  EiState,  134  Pa. 
67, 19  AU.  502, 19  Am.  St.  Rep.  676.  The  law 
requires  of  the  trustee  fidelity  to  the  trust, 
and  the  exercise  of  the  same  measure  of  dili- 
gence that  a  man  of  ordinary  prudence  may 
be  expected  to  exercise  in  the  care  of  his  own 
property  under  the  same  circnmstances. 
Jones'  Appeal,  8  Watts  &  S.  143.  While, 
■IS  a  general  rule,  a  trustee  is  not  liable  for 


trust  funds  received  by  his  co-trustee,  yet 
he  is  required  to  exercise  a  general  superin- 
tendence and  care  over  the  trust  If  he  hear 
of  any  fact  tending  to  call  his  attention  to 
the  mismanagement  or  misapplication  of  tlie 
trust  funds  by  his  co-trustee,  it  is  his  duty 
to  intervene  and  prevent  a  devastavit.  His 
failure  to  do  so  would  be  a  breach  of  trust 
imposing  liability  upon  him  for  the  loss.  Mr. 
Perry,  in  bis  work  on  Trusts  (section  419) 
says:  "In  all  eases,  if  a  trustee  becomes 
aware  of  any  fact  tending  to  show  that  his 
co-trustee  is  committing  a  breach  of  trust, 
or  if  he  learns  any  fact  endangering  the 
trust  funds,  he  must  communicate  It  to  his 
co-trustees,  or  make  application  to  the  court, 
and  take  active  measures  to  protect  the  fund, 
or  he  will  be  personally  liable  for  Its  loss." 
In  effect,  the  same  doctrine  is  announced  In 
Plm  V.  Downing,  11  Serg.  &  R.  66,  71,  where 
Tllghman,  C.  J.,  said:  "It  is  clear  enough 
that  where  one  who  does  not  receive  the 
money  consents  that  the  other  should  mis- 
apply It,  particularly  where  he  has  It  In  bis 
power  to  secure  it,  he  Is  responsible."  The 
joint  receipt  by  co-trustees  of  trust  funds  im- 
poses a  Joint  liability.  The  obligation  rests 
upon  each  trustee  to  exercise  good  faith  apd 
use  reasonable  diligence  in  executing  the 
trust  If,  through  the  negligence  or  default 
of  either  trustee,  the  other  trustee  Is  permit- 
ted to  dissipate  the  funds  or  convert  them 
to  his  own  use,  he  Is  responsible  for  the  loss. 
The  possession  of  the  trust  funds  Is  Joint, 
and  it  iB  the  duty  of  each  trustee  to  exer- 
cise good  faith  and  reasonable  care  to  pro- 
tect the  trust  funds  against  his  co-trustee 
as  well  as  against  others. 

The  trust  funds  In  the  Adams  estate  were 
awarded  to  the  three  trustees,  sons  of  the 
testator,  on  June  4,  1895.  They  accepted 
the  funds  Jointly  and  proceeded  to  administer 
them  Jointly.  Within  a  year  one  of  the  three 
trustees  was  discharged.  The  other  two 
trustees  retained  Joint  possession  of  the  funds 
and  distributed  the  Income  as  required  by 
the  trust  The  securities  in  which  the  trust 
funds  were  invested  were  kept  In  a  box  in 
the  Western  National  Bank  of  Philadelphia 
to  which  each  of  the  trustees  had  access.  On 
July  8,  1896,  H.  Carlton  Adams,  the  sur- 
viving and  accounting  trustee,  knowing  that 
his  co-trustee's  financial  condition  was  bad, 
visited  the  box  alone  and  discovered  that 
all  the  securities  had  been  removed.  This 
greatly  troubled  him  and  naturally  aroused 
his  suspicions.  He  called  upon  his  brother, 
Robert  Adams,  Jr.,  the  other  trustee,  who 
admitted  that  he  had  taken  the  securities 
from  the  box,  and  requested  Robert  to  return 
them  by  the  following  day,  which  he  did. 
The  trust  funds  in  the  box  consisted  of  un- 
registered securities,  coupon  bonds,  etc., 
which  could  be  negotiated  by  either  of  the 
trustees.  At  the  time  the  accounting  trustee 
discovered  the  removal  of  the  securities  from 
the  box  and  requested  his  brother  to  return 
tbem,  it  does  not  appear  what,  If  anytliing. 
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was  said  why  they  were  removed  without  the 
knowledge  of  the  co-trustee,  or  what  pur- 
pose Robert  had  in  removing  them.  In  a 
subsequent  conversation  between  the  account- 
ing trustee  and  Mrs.  Moran,  one  of  the  ces- 
tuls  que  trustent,  In  1897  or  1898,  he  told 
the  latter,  as  she  testifies :  That  the  securi- 
ties had  been  taken  by  his  brother  and  put 
up  as  collateral ;  that  he  had  compelled  him 
to  return  the  securities,  and  she  need  have 
no  further  anxiety  about  it;  and  that  he 
had  arranged  at  the  bank  that  both  execu- 
tors must  be  present  when  the  box  was  open- 
ed. The  testimony  of  the  appellee's  wife 
tended  to  show  that  the  accounting  trustee 
told  Mrs.  Moran  that  the  securities  bad  sim- 
ply been  placed  In  another  box.  The  trustees 
agreed  that  each  should  have  access  to  the 
box  containing'  the  securities  of  the  estate 
and  visit  the  box  together;  but,  as  the  aud- 
iting judge  found,  there  was  no  evidence 
showing  the  bank  to  have  been  a  party  to  the 
agreement,  or  that  any  notice  had  been  serv- 
ed upon  the  bank  that  the  trustees  had  made 
any  such  agreement  between  themselves.  In 
1904  H.  Carlton  Adams,  the  accounting  trus- 
tee, l)ecame  an  invalid  and  has  continued 
such  to  this  time.  The  auditor  found  that 
he  was  "a  helpless  invalid,  a  physical  v9Teek, 
unable  to  lift  his  arm.  •  •  •  His  mental 
faculties  are  weakened,  and  his  memory  poor. 
He  is  unable  to  carry  on  a  coherent  Conver- 
sation and  in  talking  rarely  takes  the  initia- 
tive." He  also  found  "that,  as  a  rule,  his 
answers  were  more  or  less  exact  when,  un- 
der agreement  of  counsel,  his  depositions 
were  taken  at  his  present  place  of  abode." 
The  last  joint  visit  of  the  two  trustees  to 
the  box  containing  the  securities  was  on  Feb- 
ruary 8,  1904,  and  the  securities  were  then 
intact.  Robert  Adams,  Jr.,  one  of  the  trus- 
tees, died  suddenly  on  June  1,  1906,  and  an 
examination  of  the  box  on  June  4,  1906, 
showed  that  it  was  empty,  and  that  all  the 
securities  were  gone.  The  surviving  trustee 
has  refused  to  account  for  the  securities, 
alleging  that  his  brother  and  co-trustee,  Rob- 
ert Adams,  Jr.,  removed  them  from  the  box 
and  converted  them  to  his  own  use.  The 
accountant  claims  that  the  securities  were 
not  lost  by  reason  of  his  failure  to  perform 
any  duty  Imposed  upon  him  as  trustee,  nor 
by  any  negligence  or  default  on  his  part. 
If  his  position  be  correct,  the  loss  of  the 
securities  does  not  rest  upon  him,  and  he  is 
not  under  any  obligation  to  account  for  them 
to  the  cestuis  que  trustent.  The  court  below 
refused  to  surcharge  the  accountant  for  the 
devastavit  created  by  the  loss  of  the  securi- 
ties awarded  to  the  trustees  by  the  orphans' 
court.  It  was  held  that  the  conduct  of  the 
accountant  did  not  disclose  any  negligence  or 
default  on  his  part  in  the  management  of 
the  trust  or  in  protecting  the  trust  funds. 
The  court  held  that  the  accountant's  conduct 
in  the  management  of  the  trust  funds  was 
that  of  a  reasonably  prudent  man  and  did 
not  show  any  lack  of  good  faith  or  reason- 


able diligence  in  the  execution  of  the  trust. 

We  cannot  agree  with  the  conclusion  reach- 
ed by  the  learned  court  below.  We  think 
that  the  facts  disclosed  by  the  evidence  be- 
fore the  auditing  judge,  and  not  controverted 
by  the  accountant  himself,  clearly  show  neg- 
ligence and  a  lack  of  reasonable  diligence  on 
his  part  vrlth  regard  to  the  securities  of  the 
trust  .estate  which  were  converted  to  the 
use  of  the  co-trustee.  The  simple  question 
presented  for  solution,  and  the  answer  to 
which  will  determine  the  liability  of  the  ac- 
countant, is  whether  the  secnrlties  held  by 
the  trustees  Jointly  were  lost  to  the  estate  by 
reason  of  the  failure  of  the  accountant  to  ex- 
ercise reasonable  care  to  protect  them.  Wliat 
were  the  duties  of  the  accountant  under  the 
circumstances?  The  trust  funds  were  award- 
ed to  and  accepted  by  the  three  trustees  joint- 
ly. After  the  discharge  of  one  of  the  trus- 
tees, the  trust  funds  were  in  the  possession 
of  the  two  remaining  trustees  to  be  jointly 
administered  by  them.  The  duty  resting 
upon  each  trustee  was  that  of  good  faith  and 
the  exercise  of  such  care  as  a  reasonably  pru- 
dent man  might  be  expected  to  exercise  tn 
the  protection  and  management  of  his  own 
property.  There  was  a  duty  resting  on  each 
trustee  to  exercise  prudence  and  care  to 
insure  the  safety  of  the  trust  funds.  In  the 
absence  of  inculpatory  circumstances,  he  was 
not  required  to  regard  his  colleague  other 
than  honest,  nor  to  believe  that  he  would  not 
honestly  and  properly  administer  the  trust. 
At  the  same  time,  the  funds  being  In  the 
joint  possession  of  the  two  trustees,  the  law 
required  each  to  exercise  general  superin- 
tendence over  them  and  to  observe  reason- 
able and  proper  precaution  in  protecting  them 
against  loss  or  embezzlement  by  the  other 
trustee.  Neither  trustee  could  shut  bis  eyes 
and  fold  his  arms  and  permit  his  co-trustee 
to  use  the  funds  at  his  own  pleasure  and  for 
his  own  purpose.  If  either  trustee  liad  any 
reason  to  believe  that  his  co-trustee  was  not 
acting  in  good  faith  or  might  convert  the 
trust  funds  to  his  own  use,  it  was  incumbent 
upon  him  to  take  the  necessary  steps  to  pre- 
vent such  misapplication  of  the  funds.  This 
was  unquestionably  his  duty,  and  the  failure 
to  observe  It  will  impose  liability  for  any 
loss  caused  thereby. 

On  July  8,  1896,  the  accountant  discovered 
that  all  of  the  trust  securities  in  the  box  in 
the  Western  National  Bank  to  which  he  and 
bis  co-trustee  had  access  had  been  removed. 
This  was  done  without  his  knowledge  or  con- 
sent; and,  of  course,  without  his  authority. 
The  two  brothers,  the  trustees,  had  agreed 
that  the  box  should  only  be  opened  in  the 
presence  of  both.  This  was  a  proper  precau- 
tion on  the  part  of  each  of  the  trustees,  and, 
of  course,  the  agreement  should  have  been 
observed.  The  securities,  representing  the 
whole  trust  estate,  were  in  that  box.  Their 
removal,  without  his  knowledge  or  consent, 
very  naturally  aroused  the  suspicions  of  the 
accountant.    As  his  co-trustee  was  the  only 
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other  person  who  had  access  to  the  box,  the 
accountant  knew  that  he  had  withdrawn  the 
securltlee  from  the  box.  He  demanded  of 
his  brother  their  Immediate  return  to  the 
box,  and  the  demand  was  compiled  with  on 
the  following  day.  No  explanation  wl;iy  they 
were  withdrawn  was  demanded  or  given. 
Concede,  as  contended  by  the  appellee,  that 
they  were  simply  taken  from  the  box  of  the 
trust  estate  by  the  defaulting  trustee  and 
placed  in  the  latter's  own  box  in  the  Philadel- 
phia Trust  Company,  yet  that  was  an  im- 
proper act  on  the  part  of  the  defaulting  trus- 
tee, and  sufScient  to  require  the  accountant 
to  take  the  necessary  precautions  to  prevent 
a  repetition  of  the  act  and  a  misapplication 
of  the  trust  funds  by  his  brother.  The  agree- 
ment between  the  trustees  required  the  box 
to  be  opened  only  in  the  presence  of  both. 
This  agreement  had  been  violated  by  Robert, 
and  he  had  taken  the  trust  funds  and  placed 
tbem  in  his  own  box  in  another  Institution  to 
which  alone  he  bad  access.  There  is  no  evi- 
dence in  explanation  of  this  conduct.  When 
the  accountant'  demanded  the  return  of  the 
securities,  Robert  offered  no  explanation,  and 
the  accountant  demanded  none,  why  they 
were  removed  from  the  Joint  possession  of  the 
trustees  to  the  possession  of  the  one  who  had 
abstracted  them.  This  is  a  singular  and  sug- 
gestive Incident.  They  could  not  have  been 
removed  for  the  purposes  of  the  trust,  as  Its 
administration  devolved  upon  both  trustees. 
It  was  not  made  to  appear  before  the  audit- 
ing Judge  that  there  was  any  necessity  for 
the  removal  of  the  funds  in  the  administra- 
tion of  the  trust  The  securities  were  Just 
as  safe  in  the  box  in  the  Western  National 
Bank  as  they  were  in  the  box  In  the  Phila- 
delphia Trust  Company  to  which  they  were 
removed,  and  to  which  alone  Robert  had  ac- 
cess. If  It  was  necessary  to  sell  or  dispose 
of  them,  the  duty  rested  upon  both  of  the 
trustees  to  act  in  the  matter,  and  therefore 
they  should  have  remained  In  the  common 
box.  The  securities  were  removed  without 
the  knowledge  of  the  accountant,  and  if  the 
purpose  of  Robert  in  removing  them  was  a 
proper  one,  and  In  the  interest  of  the  trust  es- 
tate, he  should,  and  naturally  would,  have  stat- 
ed the  purpose  to  the  accountant  when  their 
return  was  demanded.  This  was  not  done, 
and  we  can  only  surmise  Robert's  purpose  in 
thus  violating  his  agreement  and  abstracting 
the  securities  from  the  common  box  and 
placing  them  in  a  trust  company  beyond  the 
reach  of  his  co-trustee.  That  it  was  for  an 
improper  purpose,  and  sufficient  to  excite  the 
grave  suspicions  of  his  co-trustee,  we  have  no 
doubt,  in  view  of  the  admitted  fact  that  the 
accountant  knew  at  that  time  that  Robert's 
financial  condition  was  bad.  No  man  of  ordi- 
nary prudence  or  business  sagacity  would, 
under  such  circumstances,  have  permitted  his 
own  funds  to  have  remained,  as  it  were,  at 
the  mercy  of  another  whose  conduct,  unex- 
plained, showed  an  intention,  as  well  as  an 


attempt,  to  appropriate  the  funds  to  bis  own 
use. 

We  are  not  favorably  impressed  with  the 
argument  of  the  learned  counsel  for  the  ap- 
pellee in  which  he  attempts  to  minimize  Rob- 
erfa  conduct  In  abstracting  the  securities 
from  the  common  box  of  the  trustees.  It  was 
an  act  that  would  naturally  suggest  to  a  co- 
trustee or  a  co-owner  an  intention  on  the  part 
of  Robert  to  deal  with  the  funds  as  his  own, 
and  to  apply  them  to  his  own  purposes.  It 
was  enough  to  require  the  accountant  to  take 
the  necessary  steps  to  deprive  Robert  of  an 
opi>ortunity  of  misapplying  the  trust  funds, 
and  there  has  be^i  no  reasonable  excuse  for 
the  accountant  not  taking  such  precautions. 
It  would,  indeed,  be  a  very  dangerous  prece- 
dent to  hold,  as  suggested  in  argument,  that 
the  accountant  was  justified  in  not  taking 
steps  to  prevent  the  defaulting  trustee  from 
converting  the  funds  to  his  own  use  by  the 
fact  that  Robert  was  "prominent  Iq  society 
and  in  politics."  There  would,  Indeed,  be 
little  protection  to  trust  funds  throughout  this 
country  if  such  an  excuse  could  avail  to  pro- 
tect a  trustee  from  the  defaults  or  crimes  of 
his  colleague.  Common  knowledge  derived 
from  everyday  experience  tells  us  that  such 
reason  Is  frequently  assigned  as  the  cause  for 
the  default  of  personal  representatives  and 
trustees.  At  all  events,  it  is  no  sufficient  ex- 
cuse, or  one  which  will  relieve  a  trustee  when 
he  has  knowledge  that  the  defaulting  trustee 
is  In  financial  straits,  and  has  beeu  guilty  of 
an  act  which  discloses  an  intention  to  convert 
the  trust  funds  to  his  own  use.  Such  act  is 
an  admonition  which  a  co-trustee  cannot  Ig- 
nore, and  which,  if  he  does  disregard,  sub- 
jects him  to  liability  for  the  loss  that  follows. 
If  Carlton  Adams  had  not  discovered  In  July, 
1886,  the  removal  of  the  securities  from  the 
common  box  and  demanded  their  return,  there 
might  have  followed  shortly  thereafter  a  dev- 
astavit of  the  estate.  Robert's  conduct  on 
that  occasion  was,  in  the  light  of  the  circum- 
stances, highly  censurable,  and  could  not  have 
been  in  the  line  of  his  duty  as  a  trustee.  It 
Is  the  first  step  a  trustee  would  take  if  he 
intended  to  defraud  the  trust  estate  and  ap- 
ply the  funds  to  his  own  use.  After  Robert 
had  removed  the  securities  to  his  own  private 
box  in  the  Philadelphia  Trust  Company,  he 
had  absolute  and  sole  control  over  them,  and 
could  have  disposed  of  them  and  placed  the 
proceeds  in  his  pocket  This  condition  of  af- 
fairs, In  view  of  Robert's  financial  condition 
known  to  the  accountant  was  sufficient  to  re- 
quire the  latter  to  put  the  trust  funds  where 
Robert  could  not  again  abstract  them  and 
divert  them  from  the  purposes  of  the  trust 
This  could  readily  have  been  done  by  an  ar- 
rangement with  the  bank  that  both  executors 
should  be  present  when  the  box  was  opened. 
Such  an  agreement,  as  we  have  seen,  was 
made  between  the  trustees  when  they  receiv- 
ed the  trust  funds;  but  the  bank  was  not  a 
party  to  it,  and  had  no  right  to  ^ifoi'ce  it 
This  simple  and  obvious  precaution  should 
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have  been  taken  by  fhe  accountant  after  he 
was  warned  of  the  danger  of  a  misapplication 
of  the  funds  by  Robert's  conduct  in  July, 
1886.  If  this  bad  been  done,  it  is  manifest 
that  Robert  could  not  have  converted  the  se- 
curities to  his  own  use  without  the  knowledge 
of  the  accountant.  It  was  the  failure  of  the 
accountant  to  exercise  this  reasonable  precau- 
tion, and  thus  protect  the  funds  that  gave 
Robert  the  opportunity  to  commit  the  devasta- 
vit and  to  deprive  the  cestuis  que  trustent  of 
their  property. 

It  is  contended,  however,  that  the  account- 
ant should  not  be  surcharged  with  the  default 
because  he  was  a  helpless  invalid  for  more 
than  two  years  before  It  occurred,  and  while 
he  was  unable  to  protect  himself  or  the  trust 
estate.  This  position  is  untenable  and  can- 
not be  sustained.  The  dereliction  of  duty 
on  the  part  of  the  accountant  did  not  arise 
and  was  not  confined  to  the  time  during 
which  be  was  an  invalid.  He  committed  a 
breach  of  duty,  imposed  upon  liim  by  the  ac- 
ceptance of  the  trust,  immediately  after  he 
discovered  the  conduct  of  Robert  in  July, 
1886,  by  not  then  taking  the  necessary  steps 
to  prevent  a  recurrence  of  Robert's  miscon- 
duct and  to  protect  the  trust  funds.  This 
breach  of  duty  was  a  continuing  one  and  be- 
gan In  July,  1886.  The  accountant,  althongb 
warned  not  only  of  a  possibility,  but  of  a 
probability,  that  Robert  might  misapply  the 
trust  funds,  took  no  effective  measures  what- 
ever to  prevent  such  conduct  The  door  was 
left  wide  ajar,  and  at  any  time  within  the  10 
years  Robert  could  have  entered  and  despoil- 
ed the  trust  estate.  That  he  did  not  do  so 
earlier  may  be  attributed  to  the  fact  that  his 
necessities  did  not  require  it  It  was  not 
because  the  accountant  had  taken  any  steps 
to  prevent  it  If,  after  the  discovery  of  Rob- 
ert's misconduct  In  1896,  the  accountant  had 
notified  the  bank  to  require  the  presence  of 
both  trustees  when  the  box  was  opened,  there 
could  not  have  been,  as  has  been  suggested,  a 
conversion  of  the  securities  by  Robert  without 
the  accountant's  consent  This  would  have 
been  equally  true  during  the  accountant's  ill- 
ness. The  latter  could.  In  case  of  his  Inabil- 
ity to  be  present,  have  acted  by  an  agent  or 
he  could  have  resigned,  and  thereby  cast  upon 
the  cestuis  que  trustent  the  responsibility  of 
protecting  themselves.  There  is  no  reason 
given,  nor,  so  far  as  the  record  discloses,  can 
any  reason  be  given,  why  the  accountant  did 
not  appoint  an  agent  to  act  in  the  matter 
when  his  enfeebled  condition  prevented  his 
presence  when  the  box  was  opened.  Instead 
of  taking  this  precaution  to  protect  the  trust 
estate,  or  resigning  and  thus  admonishing  the 
cestuis  que  trustent  that  they  must  protect 
their  own  interests,  he  continued  to  Invite 
the  confidence  of  the  beneficiaries  of  the 
trust  by  remaining  a  trustee,  thereby  afford- 
ing Robert  a  still  g;oater  opportunity  to  plun- 
der the  estate. 

It  is  contended  that  the  accountant  bestow- 
ed the  same  degree  of  care  upon  his  own  in- 


terest In  the  trust  estate  and  upon  bis  own 
private  securities  as  he  did  upon  the  Interest 
of  the  other  cestuis  que  trustent  but  that  is 
no  excuse  for  his  dereliction  of  duty.  It  is 
not  the  standard  of  care  required  of  a  trus- 
tee. His  conduct  Is  gauged  by  that  of  a  rea- 
sonably prudent  man  in  the  management  of 
his  own  property.  That  Carlton  Adams  saw 
proper  to  rely  upon  the  honesty  of  bis  brother 
In  the  management  of  the  trust  estate,  be- 
yond what  a  prudent  and  careful  man  would 
have  done,  cannot  relieve  him  from  the  dev- 
astavit committed  by  the  one  who  abused 
his  Imprudently  bestowed  confidence.  It  may 
well  be  that  the  kindness  to,  and  confidence 
In,  a  brother  account  for  the  loss  which  gives 
rise  to  this  litigation ;  but  it  cannot  be  held 
to  be  either  an  equitable  or  legal  reason  why 
a  co-trustee  should  not  account  for  funds  mis- 
appropriated by  reason  of  that  kindness  and 
confidence.  Carlton  Adams  had  a  right  to 
trust  his  brother  to  any  extoit  with  his  own 
estate,  but  that  rule  does  not  prevail  as  to 
funds  held  by  Carlton  Adams  as  a  trustee. 
The  overconfidence  naturally  reposed  in  a 
brother  Is  not  a  sufficient  Justification  for 
failure  to  perform  a  duty  In  the  administra- 
tion of  a  trust  estate. 

It  Is  suggested  that  the  accoimtant  la  re- 
lieved from  surcharge  by  reason  of  the  fact 
that  he  communicated  to  the  cestuis  que 
trustent  the  conduct  of  Robert  in  removing 
the  securities  from  the  common  box  of  the 
estate,  but  this  did  not  relieve  the  accountant 
from  performing  the  duties  Imposed  upon 
him  by  law  as  a  trustee.  He  occupied  a  po- 
sition of  confidence,  and  a  trust  was  reposed 
In  him  that  he  would  protect  the  estate  or 
exercise  reasonable  dllegence  and  good  faith 
In  securing  the  trust  estate  to  those  entitled 
to  it.  The  cestuis  que  trustent  had  a  right 
to  rely  upon  the  performance  of  this  duty, 
and,  when  they  were  Informed  of  Robert's 
misconduct  in  abstracting  the  securities  from 
the  common  box,  they  were  justified  in  be- 
lieving that  the  accountant  would  prevent  a 
repetition  of  such  conduct,  and  take  the  nec- 
essary steps  to  guard  the  estate  from  any  fur- 
ther attempt  to  despoil  it  In  fact  they  not 
only  had  the  right  to  assume  that  the  ac- 
countant would  take  such  action  to  protect 
the  estate,  but  he  gave  them  the  assurance. 
If  the  only  testimony  on.  the  question  la  be- 
lieved, that  they  "need  have  no  further  anx- 
iety about  It  that  he  bad  arranged  at  the 
bank  that  both  executors  must  be  present 
when  the  box  was  opened."  It  was  not  In- 
cumbent upon  the  cestuis  que  trustent,  un- 
der these  circumstances,  to  employ  counsel  to 
compel  the  accountant  to  x>erform  a  duty 
Which  he  himself  recognized  as  a  duty.  As 
the  testimony  shows,  the  accountant  knew 
that  he  could  effectively  protect  the  trust 
funds  from  misapplication  by  Robert  by  an 
arrangement  with  the  bank,  and  the  cestuis 
que  trustent  had  a  right  to  rely  upon  his  do- 
ing so. 

We  are  unanimously  of  the  opinion  that 
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tbe  loss  to  the  trust  estate  sustained  by  the 
devastavit  of  Bobert  Adams,  Jr.,  trustee,  was 
attributable  to  the  negligence  of  tbe  account- 
ant, his  co-trustee,  and  that  therefore  the 
latter  should  be  surcharged  with  the  amount 
of  tbe  devastavit 

Tbe  decree  of  the  court  below  is  reversed, 
and  the  record  Is  remitted,  With  directions  to 
restate  the  account  in  accordance  with  this 
opinion. 


aOt  Ha.  108) 
CUNNINQHAM  v.   INHABITANTS   OF 
FRANKFORT. 

(Supreme  Judicial  Court  of  Maine.     June  9, 
1908.) 

1.  Highways— AcnoHB—PBESUMPTiows   and 
Burden  or  Pboof. 

To  maintain  an  action  agaioBt  a  defendant 
town  to  recover  damages  for  personal  injuries 
received  by  reason  of  an  alleged  defect  In  a  high- 
way wtiich  such  defendant  town  is  obliged  Vj 
law  to  maintain  and  keep  in  repair,  it  is  in- 
cumbent on  tbe  plain  titF  after  proving  the  no- 
tices required  by  the  statute  to  prove  amrmative- 
ly  that  such  highway  was  not  safe  and  conven- 
ient for  travelers  at  tbe  point  where  the  accident 
occurred,  that  no  want  of  ordinary  care  on  hia 

Eart  contributed  to  cause  the  accident,  and  that 
is  injury  was  occasioned  through  tbe  defect 
alone. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  (  626.] 

2.  Sahe— Test  or  LTABn.iTT. 

Section  56,  c  23,  Rev.  St,  declares  that 
"highways,  townways,  and  streets,  legalljr  es- 
tablishea  shall  be  opened  and  kept  in  repair  so 
as  to  be  safe  and  convenient  for  travelers,"  etc., 
and  section  76  of  the  same  chapter  provides  that 
"whoever  receives  any  bodily  injury,  or  suffers 
damage  in  his  property,  through  any  defect  or 
want  of  repair  •  •  •  in  any  highway 
•  *  •  may  recover  for  the  same  in  a  special 
action  on  the  case."  These  two  sections  were 
clearly  intended  to  be  in  harmony  with  each 
other  and  counterparts  of  the  same  enactment. 
They  have  always  been  construed  to  mean  that 
a  plaintiff  is  entitled  to  recover  damage  only 
when  he  suffers  it  through  any  defect  or  want  of 
repair  that  will  prevent  the  way  from  being 
safe  and  convenient  for  travel. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
T(ri.  25,  Highways,  ig  478-^.] 

8.  Save. 

The  only  measure  of  duty  prescribed  by  the 
statute  and  the  only  test  of  liability  created  by 
it  will  be  found  in  the  requirement  that  tbe  way 
shall  be  kept  "safe  and  convenient  for  travelers. 
But  in  the  practical  application  of  tbe  statute 
to  the  highways  of  the  state,  it  has  uniformly 
been  held  by  the  court  of  Maine  that  the  words, 
"safe  and  convenient,"  are  not  to  be  construed 
to  mean  entirely  and  absolntely  safe  and  con- 
venient but  reasonably  safe  and  convenient  in 
view  of  the  circumstances  of  each  particular 


[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  25,  Highways,  H  480,  481.] 

4.  Same. 

The  words,  "safe  and  convenient,"  are  con- 
sidered to  be  relative  terms,  and  tbe  question 
of  safety  and  convenience  must  be  determined 
with  reference  to  the  special  facts  and  conditions 
existing  in  each  case,  such  as  the  location  of 
tlie  way,  the  nSture  and  extent  of  the  travel  to 
be  accommodated,  nnd  all  tbe  circumstances 
which  may  reasonably  influence  the  conclusion. 
A  condition  that  might  readily  be  accepted  as 
reasonably  safe  and  convenient  on  a  crossroad 


in  a  country  town  might  be  grossly  unsafe  for 
an  lmi>ortant  thoroughfare  that  is  In  constant 
use  for  public  travel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  25,  Highways,  (g  480,  4S1.] 

5.  Sake. 

Towns  are  not  made  Insurers  against  acci- 
dents and  injuries  on  the  highways.  The  statute 
does  not  impose  upon   them  the  obligation  to 

fuarantee  the  safety  of  public  travel  within  their 
imits. 

The  question  is  not  whether  In  a  given  case 
the  town  used  ordinary  care  and  diligence  in 
the  construction  and  maintenance  of  tne  way, 
but  whether  as  a  result  the  way  as  constructed 
and  maintained  was  in  fact  reasonably  safe  and 
convenient  for  travelers. 

[E!d.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  26,  Highways,  g  480.] 

6.  Sake— Method  of  RxPAn. 

The  methods  of  constructlnK  and  repairing 
townways  are  necessarily  determined  In  the  first 
Instance  by  the  officers  of  the  town  to  whom  that 
duty  is  committed,  but  whether  the  result  fulfills 
the  requirement  of  the  statute  is  a  question 
which  must  be  ultimately  passed  upon  by  the 
court  and  jury  when  it  arises. 

7.  TbIAL— COUBSE     AND     OONDDCT— ViSW     BT 
JUBY. 

While  a  view  taken  by  the  jury  of  the  scene 
of  an  accident  upon  a  highwav  may  render  the 
testimony  more  intelligible  and  otherwise  afford 
valuable  assistance,  ^et  it  does  not  authorize  the 
jury  to  ignore  physical  facts  or  disregard  set- 
tled rules  of  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  g  738.] 

(Official.) 

Btzceptlons  from  Supreme  Judicial  Conrt  of 
Waldo  County. 

Special  action  on  tbe  case  by  James  K 
Cunningham  against  the  inhabitants  of 
Frankfort.  Verdict  for  plaintiff,  and  defend- 
ant moves  for  a  new  trial,  and  also  excepts. 
Motion  sustained,  verdict  set  aside,  and  new 
trial  granted. 

Special  action  on  the  case  brought  nnder 
the  provislous  of  Rev.  St  c.  23,  g  76,  to  re- 
cover damages  for  personal  injuries  received 
by  the  pltilntlff  by  reason  of  an  alleged  de- 
fect in  a  highway  which  tbe  defendants  were 
obliged  by  law  to  maintain  and  keep  in  re- 
pair.   Plea,  tbe  general  issue. 

Tried  at  the  September  term,  1907,  of  tbe 
Supreme  Judicial  Court  Waldo  county.  Ver- 
dict for  plalntlfC  for  $1,000.  The  defendants 
filed  a  general  motion  to  have  the  verdict  set 
aside,  and  also  excepted  to  the  ruling  of  the 
presiding  justice  that,  "for  the  purposes  of 
the  trial,"  the  notice  given  by  the  plaintiff  to 
the  municipal  ofilcers  of  the  defendant  town 
within  14  days  after  the  injuries  complained 
of  in  the  writ  contained  "a  sufficient  descrip- 
tion of  the  nature  and  location  of  the  defect," 
nnd  was  "sufficient  in  law  to'  euable  tbe 
plaintiff  to  maintain  his  action  under  tbe  evi- 
dence Introduced." 

Argued  before  EMERT,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  and  CORNISH. 
JJ. 

W.  P.  Thompson,  for  plaintifC.  Danton  & 
Morse,  for  defendant 
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WHITEHOUSB,  J.  This  is  an  action  to 
recover  damages  for  x>ersonaI  Injuries  receiv- 
ed by  tlie  plaintiff  on  the  19th  day  of  August, 
1905,  by  reason  of  an  alleged  defect  in  a  high- 
way wbldi  the  defendants  were  obliged  by 
law  to  maintain  and  keep  In  repair.  In  the 
plaintiff's  declaration  the  accident  is  alleged  to 
have  occurred  on  "a  certain  public  highway 
leading  from  the  road  which  leads  from  Black's 
comer  in  Searsport  to  Frankfort  marsh, 
about  one-third  of  a  mile  westerly  from  the 
dwelling  house  of  Charles  Robinson  and  at 
the  four  corners  of  the  road,"  and  the  defect 
Is  described  as  "a  large  rock  in  the  traveled 
part  of  said  way  protruding  about  18  Inches 
above  the  ground  or  top  of  the  road  and  in 
the  wheel  track  of  the  road."  With  respect 
to  the  cause  of  the  accident,  the  declaration 
further  states  that  the  plaintiff  was  riding 
along  this  road  with  his  son-in-law  Adelbert 
Small,  in  a  top  buggy  drawn  by  one  horse, 
when  the  wheel  of  the  carriage  came  m  con- 
tact with  the  rock  described  and  the  carriage 
was  thereby  overturned,  causing  a  fracture 
of  the  plaintiff's  left  leg  and  the  other  inju- 
ries of  which  he  complains. 

In  the  notice  given  by  the  plaintiff  to  the 
municipal  officers  of  the  defendant  town  on 
the  28th  day  of  August,  eight  days  after  the 
accident,  the  defect  is  described  as  a  "large 
rock  in  the  traveled  part  of  the  highway, 
about  18  inches  thick,"  without  stating  that 
it  was  "protruding  above  the  ground  or  top 
of  the  road,"  as  was  alleged  in  the  declara- 
tion. It  also  satisfactorily  appeared  from 
the  evidence  that  the  rock  was  not  actually 
In  the  traveled  part  of  the  way.  The  defend- 
ant further  claimed  that  the  plaintitCs  de- 
scription of  the  location  of  the  rock  in  both 
the  declaration  and  the  notice  was  Inaccurate 
in  stating  it  to  be  at  the  "four  corners,  a 
third  of  a  mile  westerly  from  the  house  of 
Charles  Robinson,"  since  It  appeared  from 
the  evidence  that  the  direction  of  the  "four 
corners"  where  the  accident  occurred  Is  not 
in  fact  "westerly"  from  the  house  of  Charles 
Robinson,  but  north  35  degrees  east  from  his 
house.  It  is  also  shown  by  the  evidence  that 
there  are  two  other  crossings  of  the  ways 
making  "four  comers"  at  the  two  other 
points  northwesterly  from  the  house  of 
Charles  Robinson,  and  at  such  a  distance 
therefrom  that  either  of  the  last-mentioned 
four  corners  would  correspond  more  nearly 
with  the  description  contained  in  the  notice 
than  the  four  comers  where  the  accident  hap- 
pened. It  was  accordingly  contended  by  the 
defendant  that  there  was  a  fatal  variance 
between  the  notice  and  the  evidence  respect- 
ing both  the  nature  and  location  of  the  de- 
fect But,  for  the  purposes  of  the  trial,  the 
presiding  Justice  Instructed  the  jury  that  the 
notice  contained  a  sufficient  description  of 
the  nature  and  location  of  the  defect,  and 
was  sufficient  in  law  to  enable  the  plaintiff 
to  maintain  his  action  under  the  evidence  in- 
troduced. To  this  ruling  the  defendant  took 
exceptions. 


The  jury  returned  a  verdict  In  favor  of  the 
plaintiff  for  the  sum  of  $1,000,  and  the  case 
comes  to  the  law  court  on  exceptions  to  the 
ruling  of  the  presiding  justice  holding  the  no- 
tice sufficient,  and  on  a  motion  to  set  aside 
the  verdict  as  against  the  law  and  the  evi- 
dence. 

To  maintain  his  action  against  the  defend- 
ant town,  it  was  incumbent  upon  the  plain- 
tiff, after  proving  the  notices  required  by 
statute,  to  prove  affirmatively  that  the  high- 
way was  not  safe  and  convenient  for  travel- 
ers at  the  point  where  the  accident  occurred, 
that  no  want  of  ordinary  care  .on  his  part 
contributed  to  cause  the  accident,  and  that 
his  injury  was  occasioned  through  the  defect 
alone. 

Section  66,  c.  23,  Rev.  St.,  declares  that 
"highways,  townways  and  streets,  legally  es- 
tablished shall  be  opened  and  kept  in  repair 
so  as  to  be  safe  and  convenient  for  travelers," 
etc.,  and  section  76  of  the  same  chapter  pro- 
vides that  "whoever  receives  any  bodily  In- 
jury or  suffers  damage  in  his  property, 
through  any  defect  or  want  of  repair 
*  •  •  in  any  highway  •  •  •  may  re- 
cover for  the  same  in  a  special  action  on  the 
case."  These  two  sections  were  clearly  in- 
tended to  be  in  harmony  with  each  other  and 
counterparts  of  the  same  enactm^it  They 
have  always  been  construed  to  mean  that  a 
plaintiff  is  entitled  to  recover  damage  only 
when  he  suffers  it  through  any  defect  or  want 
of  repair  that  will  prevent  the  way  from  be- 
ing safe  and  convenient  for  travel. 

Thus  the  only  measure  of  duty  pre8crll)ed 
by  the  statute  and  the  only  test  of  liability 
created  by  It  will  be  found  In  the  require- 
ment that  the  way  shall  be  kept  "safe  and 
convenient  for  travelers."  But  in  the  practi- 
cal application  of  the  statute  to  the  highways 
of  the  state  it  has  been  uniformly  held  by 
this  court  that  the  words,  "safe  and  conven- 
ient," are  not  to  be  construed  to  mean  entire- 
ly and  absolutely  safe  and  convenient,  bat 
reasonably  safe  and  convenient,  in  view  of 
the  circumstances  of  each  particular  case. 
They  are  considered  to  be  relative  terms,  and 
the  question  of  safety  and  convenience  must 
be  determined  with  reference  to  the  special 
facts  and  conditions  existing  In  each  case, 
such  as  the  location  of  the  way,  the  nature 
and  extent  of  the  travel  to  be  accommodated, 
and  all  the  circumstances  which  may  reason- 
ably influence  the  conclusion.  A  condition 
that  might  readily  be  accepted  as  reasonably 
safe  and  convenient  on  a  crossroad  in  a 
country  town  might  be  grossly  unsafe  for  an 
important  thoroughfare  that  is  in  constant 
use  for  public  travel.  A  condition  of  perfect 
safety  beyond  the  possibility  of  an  accident 
is,  of  course,  unattainable.  A  condition  of 
reasonable  safety  only  is  required.  Towns 
are  not  made  insurers  against  accident  and 
injury  on  the  highway.  The  statute  does  not 
impose  upon  them  the  obligation  to  guarantee 
the  safety  of  public  travel  within  their  lim- 
its.   And  the  question  is  not  whether  in  a 
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given  case  the  town  used  ordinary  care  and 
diligence  in  the  construction  and  maintenance 
of  tlie  way;  bat  whether  as  a  result  the  way 
as  constructed  and  maintained  was  In  fact 
reasonably  safe  and  convenient  for  travelers. 

The  methods  of  constructing  and  repairing 
pabllc  ways  are  necessarily  determined  in  the 
first  Instance  by  the  officers  of  the  town  to 
"irhom  that  duty  Is  committed,  but  whether 
the  result  fulfills  the  requirement  of  the 
statute  ts  a  question  which  must  ultimately 
1)6  passed  upon  by' the  court  and  Jury  when  It 
arises.  Moriarty  v.  Lewlston,  98  Me.  4S2,  57 
Atl.  790.  "A  defect  such  as  the  statute  con- 
templates must  be  something  which  unlaw- 
fnlly  impairs  the  reasonable  safety  and  con- 
venience of  the  way."  Partlett  v.  Klttery, 
«8  Me.  358.    * 

The  highway  in  question  in  the  case  at  bar, 
•upon  which  the  plaintiff  was  traveling  in 
folng  from  Belfast  to  Mosquito  Mountain,  is 
a  country  road  with  but  little  travel  upon  It, 
being  chiefly  used  by  the  worlunen  going  to 
and  returning  from  their  worlt  at  the  granite 
quarry.  It  appears  to  have  been  constructed 
more  than  50  years  ago,  and  in  the  process  of 
building  at  the  four  comers  in  question  some 
Toclcs  were  evidently  removed  and  deposited 
upon  the  right-band  side  as  the  traveler  pass- 
es around  the  curve  from  one  road  to  the  oth- 
er In  the  direction  in  which  the  plaintiff  was 
traveling  when  he  received  his  Injuries. 
These  rocks  have  never  been  moved  since  the 
road  was  built  It  is  a  matter  of  common 
observation  that  it  is  the  natural  tendency  of 
travel  In  turning  the  comer  of  a  highway 
to  swerve  toward  the  outside  of  the  road,  and 
that  granite  posts  or  guides  are  frequently 
erected  to  prevent  it  It  is  undoubted^  trae 
that  the  result  of  this  tendency  was  to  bring 
the  wheel  track  nearer  the  rocks  in  the 
course  of  50  years.  But,  according  to  meas- 
urements made  by  Surveyor  Brock  of  Sears- 
port  a  short  time  before  the  trial,  there  was 
a  smooth  and  unobstructed  roadbed  15  feet 
in  width  between  the  rock  which  the  plain- 
tiff's carriage  wheel  Is  alleged  to  have  struck 
and  the  northerly  side  of  the  road.  This  wit- 
ness further  states  that  no  part  of  this  rock 
is  In  the  wheel  track;  that  as  he  drove 
around  the  comer  in  his  carriage  he  allowed 
his  horse  "to  take  her  own  way";  that  she 
followed  the  horse  path,  and  that  the  wheel 
of  the  carriage  as  it  went  around  passed 
atxrat  two  feet  from  the  base  of  the  rock.  It 
also  appears  from  his  testimony,  corroborated 
hy  the  photographs  in  evidence,  that  for  some 
distance  west  and  south  of  this  rock  there  is 
a  ridge  of  earth  with  grass  growing  upon  it 
between  the  horse  path  and  the  right  hand 
wheel  track.  Mr.  Brock  was  called  by  the  de- 
fendant, but  he  appears  to  have  been  a  dis- 
interested witness. 

It  is  alleged  in  the  plaintiff's  declaration 
and  notice  that  the  rock  complained  of  was  in 
the  traveled  part  of  the  road,  but  there  is  no 
evidence  lu  the  case  which  would  warrant  a 
Jury  in   so   finding.     The   plaintiff    himself 


gives  no  testimony  in  support  of  the  allega- 
tion, but  simply  states  that  the  rock  "sits 
right  on  the  edge"  of  the  wheel  track.  The 
plalntlfTs  son-in-law  Adelbert  Small,  who 
was  driving  the  team,  gives  contradictory  tes- 
timony In  both  direct  and  cross-examination, 
but  the  full  extent  of  his  claim  is  expressed 
by  his  statements  that  the  rock  was  a  foot  In 
height  above  the  ground,  and  "clear  up  to 
the  wheel  track,"  "perfectly  flush  with  the 
wheel  track."  The  highway  surveyor  in  that 
district  called  by  the  plaintiff  testlfles  that 
the  rock  was  from  "one  to  two  feet"  ftom 
the  wheel  track.  By  reason  of  the  Intersec- 
tion of  the  two  roads  at  this  point,  the  two 
wheel  tracks  come  together  nearly  opposite 
this  rock,  and  according  to  actual  measure- 
ments made  by  Mr.  Clark,  chairman  of  the 
board  of  selectmen,  the  face  of  the  rock  was 
two  feet  and  six  inches  from  the  wheel  track 
of  the  straight  road  that  leads  from  the 
Frankfort  road  past  the  rock,  and  six  inches 
from  outer  edge  of  the  wheel  track  going 
easterly. 

Thus  It  appears  that  the  alleged  defect  was 
a  structural  condition  which  had  existed 
without  material  change  for  more  than  50 
years  with  an  ample  width  of  well-wrought 
road  where  two  teams  approaching  to  meet 
might  safely  and  conveniently  pass  each  other 
without  coming  in  collision  with  this  rock. 

The  defendant  earnestly  contends  that  a 
country  road  in  such  a  situation  and  condi- 
tion', with  the  amount  and  character  of  tlie 
travel  accommodated  by  this  one,  must  be 
deemed  reasonably  safe  and  convenient 

In  Perkhis  v.  Fayette,  68  Me.  152,  28  Am. 
Rep.  84,  the  facts  of  which  were  closely  analo- 
gous to  those  at  bar,  the  subject  Is  thus  treat- 
ed In  the  opinion  by  Judge  Peters:  "A  ques- 
tion arose  at  the  trial  as  to  what  extent  towns 
were  responsible  for  Injuries  to  travelers  oc- 
casioned by  their  teams  coming  in  collision 
with  obstructions  on  the  side  of  the  road 
beyond  the  traveled  way.  The  judge  instruct- 
ed the  jury  that  towns  were  not  required  to 
render  the  road  passable  for  the  entire  width 
of  the  whole  located  limits,  and  that  the  duty 
of  the  town  was  accomplished  by  making  a 
Bufllcient  width  of  the  road  In  a  smooth  con- 
dition BO  that  it  would  be  safe  and  convenloit 
for  travelers.  He  also  directed  the  Jury  that 
the-  town  had  the  right  in  making  or  repairing 
a  road  to  remove  stones  and  stumps  onto  the 
sides  of  the  way  and  leave  natural  obstruc- 
tions there,  provided  the  same  were  situated 
BO  far  from  the  traveled  track  that  persons 
passing  over  the  road  with  teams  might  pass 
without  danger  of  coming  In  collision  with 
them.  We  think  it  would  be  utterly  Impossi- 
ble for  towns  as  a  general  rule  to  do  more 
than  that  No  doubt  there  is  a  chance  that 
the  team  of  a  traveler,  in  tlie  dark  or  from 
fright  of  the  horse  or  some  other  mishap, 
might  strike  against  a  rock  on  the  side  of 
the  way.  So,  If  the  rock  was  not  there,  it 
might  get  into  a  ditch  or  bog  or  against  a 
railing  or  fence,  or  encounter  some  other  dis- 
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aster.  It  Is  enough  tbat  tbe  way  is  safe  and 
conTenlent  In  view  of  sucb  casualties  as  might 
reasonably  be  expected  to  happen  to  traveleTS. 
All  possible  accidents  cannot  be  provided 
against  by  anybody." 

In  tbat  case  it  appeared  that  the  plaintiff's 
horse  became  frightened  at  cows  in  the  road 
having  l>oards  on  their  horns,  and,  being  be- 
yond the  control  of  the  driver,  ran  out  of  the 
traveled  way  until  the  wagon  came  In  colli- 
sion  with  a  rock  which  bad  been  left  on  a  line 
with  the  outside  of  the  ditch  and  two  feet 
from  the  traveled  road.  The  Jury  were  In- 
structed in  accordance  with  the  settled  law  in 
this  state  that,  "if  the  accident  was  produced 
by  the  fright  at  the  cows  and  also  by  a  de- 
fect in  the  way  by  the  combined  action  of 
both  causes,  the  plaintiff  could  not  recover." 
A  verdict  was  returned  in  favor  of  the  town, 
and,  In  overruling  the  exceptions,  the  court 
say  in  the  last  sentence  of  the  opinion:  "In 
this  particular  case  it  would  be  dlflScult  to 
see  that  in  any  Just  and  proper  sense  any 
defect  in  the  way  was  even  one  of  a  combina- 
tion of  causes  producing  the  accident" 

The  defendant  insists  that  there  is  also  a 
striking  similarity  between  tbat  case  and  the 
case  at  bar  with  respect  to  the  fright  of  the 
horse  and  the  real  cause  of  the  accident.  It 
appears  frtHn  the  testimony  of  Mr.  Clai*. 
chairman  of  the  selectmen,  that  the  plaintiff's 
son-in-law  Adelbert  Small  called  to  see  bim 
on  Monday,  August  21,  1905,  two  days  after 
the  acddfflit,  to  Inquire  what  action  the  -town 
proposed  to  take  In  regard  to  the  plaintiff's 
Injury.  Mr.  Clark  had  not  heard  of  the  acci- 
dent, and  Inquired  how  It  happened.  Small 
said:  "It  happened  about  half  a  mile  from 
Charles  Robinson's  at  the  four  comers  where 
you  go  through  by  what  Is  called  the  Sally 
Mack  (7)  road.  Th^y  were  going  to  Mosquito 
Mountain;  and,  when  he  got  to  those  cor- 
ners, a  dog  Jumped  out  of  the  bushes  on  the 
<9poslte  side,  and  the  horse  got  scared  and 
went  on  a  rodi  and  hove  Mr.  Cunningbam  out 
and  broke  his  leg." 

The  same  afternoon  Mr.  Clark  went  to  the 
scene  of  the  accident  as  located  by  Small. 
Reference  has  already  been  made  to  the  two 
measurements  made  by  Clark  fixing  the  loca- 
tion of  the  rock  in  relation  to  the  wheel 
tracks  of  the  two  roads.  He  states  tbat  be 
then  fbnnd  20  inches  back  from  the  large  rock 
nearest  to  the  wheel  track  a  smaller  one 
from  which  the  moss  bad  been  freshly  scrap- 
ed, and  upon  which  were  two  fresh  marks  of 
carriage  wheels.  Both  of  these  rocks  are 
disclosed  In  the  photographs.  Mr.  Clark  also 
noted  that  the  dry  busb  and  twigs  had  been 
freshly  broken  on  tbe  east  side  of  the  rock. 
This  testimony  In- regard  to  the  rocks  and 
brush  is  uncontradicted,  and  Small  admits 
that  in  answer  to  Clark's  inquiry,  if  be  "saw 
anything  that  scared  the  horse,"  be  told  bim 
be  "saw  the  dog."  He  denies,  however,  tliat 
tbe  horse  was  frightened  by  the  dog,  and 
"should  say  tbe  horse  was  in  the  horse  track." 
It  is  conclusively  shown,  however,  by  testi- 
mony and  the  photographs  that,  if  the  horse 


bad  been  traveling  In  tbe  well-beaten  horse 
path,  the  wheels  of  the  carriage  would  not 
have  gone  within  two  feet  of  tbe  large  rock. 
From  this  evidence  the  defendant  confidently 
claims  tbe  truth  to  be  that  from  fright  or 
some  other  cause  the  horse  went  oat  of  tbe 
traveled  road  Into  the  brush,  and  brought  tbe 
wheda  on  tbe  right  side  of  the  carriage  in 
contact  with  tbe  face  of  a  rock  20  inches  back 
from  the  face  of  tbe  larger  rock  claimed  to  be 
"on  tbe  edge  of  the  wheel  track." 

Tbe  defendant  asserts  that  this  Is  tbe  only 
rational  explanation  of  an  accident  which  is 
alleged  to  have  occurred,  under  the  circnm- 
stances  disclosed,  at  11  o'clock  In  the  forenoon 
of  a  fair  day. 

It  is  true  that  tbe  Jury  visited  the  scene  of 
the  accident  and  saw  the  road  .and  tbe  rocks. 
But  it  is  not  questioned  that  the  photographs 
are  a  correct  representation  of  both.  A  view 
may  render  the  testimony  more  intelligible, 
and  otherwise  afford  valuable  assistance,  but 
It  does  not  authorize  the  Jury  to  Ignore  phys- 
ical facts  or  disregard  settled  rules  of  law. 

It  is  the  opinion  of  the  court  tbat  under 
the  evidence  In  this  case  the  way  in  question 
must  be  deemed  reasonably  safe  and  conven- 
ient "in  view  of  such  casualties  as  might  rea- 
sonably be  expected  to  happen"  to  travelers 
accommodated  by  It  This  conclusion  r«i- 
ders  It  unnecessary  to  consider  further  the 
question  of  proximate  cause  or  the  sufficiency 
of  the  notice. 

Motion  sustained. 

Verdict  set  aside. 

New  trial  granted. 

OOa  Me.  4K) 

INHABITANTS  OF  ROCKPORT  T.  INHAB- 
ITANTS OF  SEARSMONT. 

(Supreme  Judicial  Court  of  Maine.    Feb.  2S, 
1908.) 

1.  Paupebs  —  LiABiLrrT  fob  Sttppobt — Uw- 
LAWF01.  OoMMiTMBWT—RKcoioaTMZNr— No- 
tice— Statutory   Pbovisions. 

The  case  at  bar  is  an  action,  brought  by 
plaintiff  town  to  recover  certain  expenses,  in- 
curred by  it  in  committing  one  Grace  B.  Fam- 
ham  to  the  Insane  Hospital,  whose  paui>er  settle- 
ment was  alleged  to  be  in  the  defendant  town, 
also  to  recover  the  sums  paid  by  the  plaintiff 
town  for  the  support  of  the  said  Farnbam  in  said 
hospital.  The  case  has  once  before  been  before 
the  law  court  on  questions  involving  the  legality 
of  the  original  commitment  of  said  Farnbam 
to  said  hospital,  and  the  constitutionality  of  Rev. 
St.  c.  144.  §  42,  providing  for  a  recommitment 
in  cases  where  the  originEU  commitment  was  un- 
lawful. The  law  court  held  that  the  original 
commitment  of  the  said  Famham  was  illegal,  the 
recommitment  legal,  and  the  statute  constita- 
tional. 

2.  Saui:. 

The  statute  authorizing  a  recommitment  in 
express  terms  provides  for  the  recovery  of  all 
the  expenses  of  the  illegal  commitment  and  sup- 
port of  the  person  so  committed.  This  statute, 
when  the  same  was  declared  constitutional,  gave 
legal  force  to  the  plaintiff's  account,  and  made 
it  actionable  precisely  as  it  would  have  been  if 
the  original  commitment  had  been  legal,  and 
brought  it  within  tbe  same  rule,  with  respect 
to  the  effect  of  notice,  as  would  have  applied 
if  it  had  been  an  ordinary  account  for  pauper 
supplies. 
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3.  Save. 

When  a  person,  nnlawfnlly  committed  to 
the  Insane  Hospital,  has  been  legally  recommit- 
ted, the  ezpenditures  nnder  the  illegal  commit- 
ment are  revived,  and  at  once  come  within  the 
application  of  Rev.  St.  c.  27,  I  37,  pertaining  to 
notice  and  limitation  of  actions  in  pauper  cases. 

4.  Same— NoncK  to  Town  ot  Ssttlemenx— 
SumciBNOT. 

When  a  person,  onlawfally  committed  to 
the  Insane  Hospital,  has  been  legally  recommit- 
ted, the  town  committing  has  a  right  of  action 
against  the  town  liable  for  the  snpport  of  each 
person,  for  the  recovery  of  any  of  the  expendi- 
tures, specified  in  Rev.  St.  c.  144,  f  42,  "in- 
curred within  three  months  before  notice  given 
to  the  town  chargeable,"  whether  such  notice  is 
given  before  the  date  of  the  recommitment  or 
after,  provided  the  suit  is  commenced  within 
two  years  after  the  cause  of  action  accrues. 

The  notice  to  be  given  by  one  town  to  another, 
ander  the  provisions  of  Rev.  St  c.  27,  |  37,  is 
not  required  to  be  of  any  particular  form,  and 
when  such  notice  is  accompanied  by  an  explan- 
atory letter,  the  notice  and  the  letter  should  be 
construed  together,  and  if  they  together  contain 
the  essential  information  required  by  the  stat- 
ute, they  constitute  a  sufficient  notice,  if  proi>- 
erly  addressed  and  signed. 

5.  SAinE. 

In  the  ease  at  bar,  held  that  the  notice  and 
explanator^jr  letter,  when  construed  together, 
were  snfficient  in  form  and  in  substance,  and 
must  be  regarded  in  law  as  Iiaving  stated  tlie 
facts. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County. 

Action  by  tlie  inhabitants  of  Rockport 
against  tbe  inhabitants  of  Searsmont  Ver- 
dict for  plaintiffs,  and  defendants  except 
Exceptions  overruled,  and  Judgment  for 
plaintiffs. 

Writ  dated  Mardi  2,  1906,  plea,  tlie  gen- 
eral issue. 

The  case,  as  stated  by  tbe  bill  of  excep- 
tions, is  as  follows: 

"This  action  is  brought  to  recover  tbe  ex- 
pense of  commitment  of  one  Grace  E.  Fam- 
taam  to  tbe  Insane  Hospital  in  Augusta,  and 
for  her  support  therein  from  January  20, 
1904,  to  November  30, 1904,  being  $163.18,  and 
Interest,  amounting  in  all  to  $176.13  at  the 
time  of  the  trial,  for  which  sum  a  verdict  was 
rendered  in  favor  of  tbe  plaintiffa 

"At  the  September  term,  A.  D.  1906,  of  said 
court,  this  case  came  on  for  trial,  and  by 
agreement  of  parties  was  sent  to  the  law 
court  on  report  of  the  evidence,  and  the  de- 
cision of  the  law  court  is  reported  in  101 
Me.  257,  63  Atl.  820. 

"The  case  again  came  on  for  trial,  at  the 
September  term,  1907,  of  said  court,  and  .was 
tried  l)efore  a  Jury,  together  with  another 
case,  brought  by  the  same  plaintiffs  against 
the  same  defendants,  to  recover  tbe  expense 
of  all  of  the  support  of  the  same  person  in 
tbe  Insane  Hospital  to  November  30,  1906, 
on  which  they  recovered  $280.50  and  interest, 
being  the  amount  not  Included  in  the  account 
In  the  first  suit 

"It  was  admitted  that  Grace  E.  Famham 
was  committed  to  the  Insane  Hospital  at 
Augusta  by  the  municipal  oflScers  of  the  town 


of  Ro<&port,  on  the  20th  day  of  January,  A. 
D.  1904,  and  that  said  commitment  was  Il- 
legal. It  was  further  admitted  that  said 
Grace  E.  Famham  was  recommitted  to  said 
Insane  Hospital  by  the  Judge  of  the  municipal 
court  of  the  city  of  Augusta  on  the  14th  day 
of  January,  A.  D.  1905,  and  that  said  recom- 
mitment was  legal. 

"At  the  trial  the  plaintiffs  by  their  counsel 
offered  in  evidence  the  following  notice  and 
letter,  which  were  objected  to  by  defendants' 
counsel: 

"  'To  the  Overseers  of  the  Poor  of  the  Town 
of  Searsmont,  in  the  County  of  Waldo, 
in  the  State  of  Maine — 
"  'Gentlemen;  You  are  hereby  notified  that 
Grace  B.  Famliam,  aged  21  years,  daughter 
of  Ansel  D.  Famham,  an  inhabitant  of  your 
town,  having  fallen  Into  distress,  and  in  need 
of  immediate  relief  In  the  town  of  Rockport, 
the  same  had  been  furnished  by  said  town 
of  Rockport  on  account  and  at  the  proper 
charge  of  the  town  of  Searsmont,  where  said 
Grace  B.  Famham  has  legal  settlement  You 
are  requested  to  remove  said  Grace  E.  Fam- 
ham, or  otherwise  provide  for  her,  without 
delay,  and  to  defray  the  expense  of  her  sup- 
port up  to  this  date,  wUch  are . 

"  'Dated  at  Rockport,  this  26th  day  of  Jan. 
A.  D.  1904. 

"  'Yours  respectfully, 

•*  'Fred  W.  Andrews  (Ch.  Bd.), 
"  'Overseer  of  the  Poor  of  Rockport' 

"  'Rockport,  Jan.  25,  1904. 

"'Overseers  of  Poor,  Searsmont — Gentle- 
men: Inclosed  find  notice  account  Grace  B. 
Famham,  daughter  of  Ansel  D.  Famham. 
The  lady  above  referred  to  was  committed  to 
the  Insane  Hospital  for  this  town  last  Thurs- 
day. At  the  time  of  her  commitment  she 
was  residing  with  her  sister  Mrs.  Lufkin,  and 
upon  examination,  after  calling  evidence,  we 
concluded  that  for  her  good  and  all  others 
interested,  we  caused  her  to  be  committed  to 
the  Insane  Hospital  at  Augusta,  where  we 
trust,  after  a  short  time,  she  may  t>e  returned 
to  her  friends. 

"  'Respectfully,    Fred  W.  Andrews. 

"  '(Ch.  Bd.)    Selectmen.' 

"The  presiding  Justice,  against  the  objec- 
tion of  tbe  defendants,  admitted  the  foregoing 
notice  and  letter  in  evidence,  to  which  ruling 
the  defendants'  counsel  then  and  there  ex- 
cepted. 

"The  plaintiffs  by  their  counsel  also  offered 
in  evidence  the  following  notice,  which  was 
objected  to  by  the  defendants'  counsel: 

"  To  the  Overseers  of  the  Poor  of  the  Town 
of  Searsmont,  and  to  Said  Town  In  the 
County  of  Waldo  in  the  State  of  Maine: 
"'You  are  hereby  notified  that  Grace  E. 
Famham,    aged    about    twenty-one    years, 
daughter  of  Ansel  D.  Farnham,  a  person  hav- 
ing her  legal  settlement  in  said  town  of  Sears- 
mont, has  fallen  Into  distress  in  said  town 
of  Rockport,  and  upon  complaint  duly  made. 
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has,  by  virtue  of  section  16  and  following 
sections  of  chapter  144  of  the  Revised  Stat- 
utes of  Maine,  been  committed  to  the  Insane 
Hospital  at  Augusta,  Maine,  and  the  same 
has  been  done,  and  the  expense  of  examina- 
tion, commitment,  and  support  in  said  asy- 
lum, by  virtue  of  the  provisions  of  said  stat- 
ute, been  furnished  and  paid  by  the  town  of 
Rockport,  on  the  account  and  at  the  proper 
charge  of  said  town  of  Searsmont,  where  said 
Grace  E.  Farnham  has  her  legal  settlement, 
and  you  are  requested  forthwith  to  reimburse 
said  town  of  Rockport  for  the  amount  paid 
therefor,  and  to  assume  the  board  and  ex- 
pense of  said  Grace  E.  Farnham,  at  said  hos- 
pital, or  hereafter  reimburse  said  town  of 
Rockport,  as  they  may  be  required  to  pay 
the  same.  The  sum  so  expended  to  this  date 
is  one  hundred  twenty  and  forty-three  one 
hundredths  ($120.43)  dollars. 

"  'Dated  Rockport,  Maine,  this  28th  day  of 
December,  1904. 

"'Fred  W.  Andrews, 
"  'Corydon    S.    York, 
"  'Municipal  Officers,  Board  of  Examiners  and 
Overseers  of  Poor  of  Said  Town  of  Rock- 
port' 

"The  presiding  justice,  against  the  objec- 
tion of  the  defendants,  admitted  the  foregoing 
notice  in  evidence,  to  which  ruling  the  de- 
fendants by  their  counsel  then  and  there  ex- 
cepted. 

"It  is  admitted  that  twth  of  these  notices 
were  received  by  the  overseers  of  the  poor  of 
the  town  of  Searsmont,  and  denials  of  pauper 
'  settlement  on  the  usual  printed  blanks  season- 
ably returned  by  them  to  the  overseers  of 
Rockport. 

"No  other  notice  was  served  on  the  defend- 
ant town  prior  to  the  commencement  of  this 
suit. 

"The  plaintiffs  then  Introduced  in  evidence 
the  following  notice: 

"  To  the  Overseers  of  the  Town  of  Searsmont, 
in  the  County  of  Waldo,  State  of  Maine: 

"  'You  are  hereby  notified  that  Grace  B. 
Farnham,  aged  about  twenty -one  years,  daugh- 
ter of  Ansel  D.  Farnham,  a  person  having 
her  legal  settlement  in  the  town  of  Sears- 
mont, has  fallen  into  distress  in  the  town 
of  Rockport,  and  upon  complaint  duly  made 
was  committed  to  the  Maine  Insane  Asylum 
at  Augusta,  Maine;  that,  said  commitment 
being  illegal,  the  said  Grace  E.  Farnham  was 
on  the day  of  January,  1905,  recom- 
mitted to  said  hospital. 

"  'That  the  expense  of  examination,  commit- 
ment, and  support  at  the  Insane  Hospital, 
both  for  the  commitment  and  recommitment, 
has,  under  the  provisions  of  the  statutes  of 
the  state  of  Maine  been  furnished  by  the 
town  of  Rockport,  as  if  incurred  for  the  ordi- 
nary expenses  of  a  pauper,  on  account  and  at 
the  proper  charge  of  said  town  of  Searsmont, 
where  the  said  Grace  E.  Farnham  has  her  le- 
gal settlement,  and  you  are  requested  forth- 
with to  reimburse  said  town  of  Rockport 


therefor,  or  hereafter  reimburse  said  town  of 
Rockport,  as  they  may  be  required  to  pay  the 
same. 

"'Dated  Rockport,  Me.,  this  27th  day  of 
February,  190S. 

•"Fred  W.  Andrews, 
"  'Corydon  S.  York, 
•<  'Municipal  Officers,  Board  of  Examiners  and 
Overseers  of  the  Poor  of  said  Town  <tf 
Rockport' 

"It  is  admitted  that  the  last  notice  was  not 
sent  to  the  overseers  of  the  poor  of  Searsmont 
until  after  the  date  of  this  writ  and  in  the 
second  suit,  under  the  instmctlons  of  the 
court  the  plaintiffs  were  permitted  to  recover, 
and  did  recover,  the  expenses  of  support  of 
said  Grace  E.  Farnham  for  three  months  next 
prior  to  the  giving  of  this  notice,  but  not  the 
Item  of  $32.75  paid  January  7,  1905,  charged 
in  the  first  suit 

"It  was  admitted  that  the  expenses  of  the 
original  commitment  of  Grace  E.  Farnham  to 
the  Insane  Hospital,  and  of  her  support  In 
the  hospital,  charged  in  the  account  annexed 
to  the  writ,  were  paid  by  the  plaintiffs. 

"The  presiding  justice  ruled  that  these  no- 
tices were  sufficient  to  enable  the  plaintiffs  to 
recover  all  of  the  Items  charged  In  the  ac- 
count annexed  to  the  writ  with  Interest,  and 
Instructed  the  jury  to  raider  a  verdict  for 
the  plaintiffs  for  the  sum  of  1176.38,  if  they 
found  that  the  legal  pauper  settlement  of 
Grace  E.  Farnham  was  in  the  defendant  town, 
to  which  ruling  and  instructions  of  the  pre- 
siding justice  the  defendants  by  their  coun- 
sel then  and  there,  before  the  jury  retired,  ex- 
cepted and  still  do  except" 

At  the  time  of  the  filing  of  the  bill  of  excep- 
tions, the  parties  also  stipulated  as  follows: 

"It  is  agreed  that  if  the  court  find  that  the 
action  can  be  maintained,  judgment  shall  be 
entered  for  such  sum  as  the  court  And  Is  le- 
gally recoverable,  otherwise  judgment  shall 
be  entered  for  defendants." 

Argued  before  EMERY,  C.  J.,  and  WHIT& 
HOUSE,  SAVAGE,  and  SPEAR,  JJ. 

Arthur  S.  Littlefleld,  for  plalnUffs.  R.  F. 
Dunton  and  J.  E.  Moore,  for  defendants. 

SPEaR,  J.  This  cause  was  before  the 
court  In  101  Me.  257,  63  Atl.  820,  involving 
the  legality  of  the  original  commitment  of 
a  person  to  the  Maine  Insane  Hospital,  and 
the  constitutionality  of  Rev.  St  c.  144,  S  42, 
providing  for  a  recommitment  This  section 
reads:  "When  a  person  has  unlawfully  been 
committed  to  a  hospital  and  recommitted  un- 
der the  three  preceding  sections,  the  perison 
or  town  liable  for  the  support  of  such  per- 
son, had  his  original  commitment  been  lawful, 
is  liable  for  the  expenses  of  the  examination 
and  commitment  under  such  unlawful  com- 
mitment for  the  support  of  such  person  there- 
under, for  the  exi>enses  of  the  examination 
and  recommitment  under  the  three  preceding 
sections,  ftnd  for  support  thereafterward  fur- 
nished under  such  recommitment  and  such 
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liability  shall  extend  to  the  town  of  sucb  per- 
son's settlement,  and  to  any  person  ultimate- 
ly liable  for  such  patient's  commitment  and 
support  under  a  lawful  commitment" 

The  original  commitment  was  held  to  be  il- 
legal, the  recommitment  legal,  and  the  statute 
constitutional. 

A  question  also  arose  as  to  what  notice,  if 
any,  under  this  statute  should  be  required 
to  be  given,  by  the  town  committing,  to  the 
town  liable,  for  the  support  of  the  person 
committed,  having  a  pauper  settlement  there- 
in. Upon  this  point  the  court  held:  "While 
chapter  144  is  silent  aa  to  the  requirements  of 
any  pauper  notices,  either  In  the  original  or 
the  recommitment  proceedings  we  think  the 
entire  scheme  of  the  chapter  is  based  upon 
the  theory  that  the  expenses  and  support  in- 
curred under  it  are  in  the  nature  of  pauper 
supplies. 

"In  fact  section  24  expressly  provides  that 
these  expenses  shall  be  recovered  'as  if  in- 
curred for  the  expense  of  a  pauper.' 

"We  are  therefore  inclined  to  the  opinion 
that  the  proceedings  under  Rev.  St.  c.  144, 
with  respect  to  expenses  and  support  of  a 
I>erson  committed  to  the  asylum  by  the  town 
committing,  and  not  the  pauper  residence  of 
such  person,  comes  within  the  purview  of 
Rev.  St.  c.  27,  with  reference  to  the  notice  re- 
quired by  one  town  to  another  in  case  of  fur- 
nishing pauper  supplies."  The  opinion  should 
have  stopped  here,  but  it  did  not,  and  In  ap- 
pending another  sentence,  by  way  of  Illustra- 
tion of  the  rule,  and  not  Intending  to  limit 
the  effect  of  the  notice  required,  left  the  pre- 
cise scope  of  its  application  ambiguous.  By 
the  use  of  the  word  "only"  In  this  sentence 
the  right  of  the  plaintiff  town  to  recover  for 
expenses  and  support  might  be  interpreted  to 
be  limited  to  a  period  of  three  months  prior 
to  the  27th  of  February,  1906.  But  such  was 
not  the  logic  or  intention  of  the  opinion,  as 
will  be  clearly  seen  by  reading  It,  nor  should 
it  now  be  so  construed. 

The  statute  authorlElng  a  recommitment  in 
express  terms  provides  for  the  recovery  of  all 
the  expenses  of  the  illegal  commitment  and 
support  of  the  person  so  committed.  This 
statute  when  declared  constitutional  gave  le- 
gal force  to  the  account,  and  made  it  action- 
able precisely  as  It  would  have  been  if  the 
original  commitment  had  been  legal,  and 
brought  It  within  the  same  rule,  with  respect 
to  the  effect  of  notice,  as  would  have  applied 
if  it  had  been  an  ordinary  account  for  pauper 
supplies. 

As  was  said  in  the  opinion,'  "a-  recommit- 
ment having  been  made,  •  ♦  •  then  the 
statute  takes  effect,  and  covers  the  whole 
proceeding  as  one  transaction;  the  recom- 
mitment being  but  a  continuation  of  the  pro- 
ceedings of  the  original  commitment."  In 
other  words,  by  recommitment  the  expendi- 
tures under  the  illegal  commitment  were  re- 
vlved,  and  at  once  came  within  the  applica- 
tion of  Rev.  St.  c.  27,  S  37,  pertaining  to  no- 
tice and  limitation  of  actions  in  pauper  cases. 


Now,  applying  this  section  with  respect  to 
notice,  wtiicb  is  all  the  opinion  intended  to 
do,  then  it  follows  that  the  plaintiff  town 
had  a  right  of  action  for  the  recovery  of  any  , 
of  the  expenditures,  specified  in  section  42, 
c.  144,  "incurred  within  three  months  before 
notice  given  to  the  town  chargeable,"  wheth- 
er such  notice  was  given  before  the  date  of 
the  recommitment  or  after,  provided  the  suit 
was  "commenced  within  two  years  after  the 
cause  of  action  accrued." 

This  cause  came  before  the  court  in  the 
first  instance,  as  already  stated,  to  test  the 
legality  of  the  original  commitment,  and  the 
constitutionality  of  Rev.  St  c.  144,  §  42,  and, 
as  stipulated,  both  these  questions,  havUig 
been  decided  in  the  affirmative,  ordered  to 
stand  for  trial.  \ 

At  the  subsequent  trial  at  nisi  the  plain- 
tiffs, In  support  of  their  claim,  under  the  rule 
laid  down  in  the  opinion,  that  the  cause  came 
wltbin  the  statute  regulating  the  proceedings 
for  the  recovery  of  pauper  supplies,  offered 
In  evidence  a  notice  and  letter,  admitted  to 
have  been  sent  by  the  overseers  of  the  plain- 
tiff town,  and  to  have  been  received  by  the 
overseers  of  the  defendant  town,  dated  the 
25th  day  of  January  1904,  relating  solely  to 
the  proceedings  of  the  illegal  commitment 
and  of  a  date  long  prior  to  the  time  of  the 
recommitment  The  defendant  objected  to 
the  admission  of  this  notice  and  letter  upon 
two  grounds:  First,  because  the  notice  was 
given  and  received,  and  the  expenses  sued  for 
were  all  incurred  arid  paid  for,  before  the 
date  of  the  recommitment  proceedings,  and 
at  a  time  when  the  plaintiffs  could  not  have 
maintained  their  action  against  the  defend- 
ants. Klttery  v.  Dixon,  96  Me.  368,  52  Atl. 
"99.  Second,  because  the  notice,  if  otherwise 
admissible,  was  not  sufficient  in  substance 
to  meet  the  requirements  of  the  statute.  The 
presiding  Justice  overruled  .both  objections, 
admitted  the  evidence,  and  the  cause  comes 
here  upon  exceptions  to  that  ruling. 

The  first  ground  of  objection  has  already 
been  disposed  of.  The  notice  was  competent 
evidence.  Was  it  sufficient?  The  statute  re- 
quires that  a  notice  to  be  sufficient  shall 
state  "the  facts  req)ectlng  the  person  charge- 
able." The  notice  and  letter,  to  the  admis- 
sion of  which  the  exceptions  were  taken,  are 
as  follows: 

"To  the  Overseers  of  the  Poor  of  the  Town  of 

Sedrsmont,  In  the  County  of  Waldo,  in 

the  State  of  Maine— 

"Gentlemen:    You  are  hereby  notified  that 

Grace  E.  Farnham,  aged  21  years,  daughter 

of  Ansel  I).  Farnham,  an  inhabitant  of  your 

town,  having  fallen  Into  distress,  and  in  need 

of  immediate  relief  In  the  town  of  Rockport, 

the  same  has  been  furnished  by  said  town  of 

Rockport  on  account  and  at  the  proper  charge 

of  the  town  of  Searsmont,  where  said  Grace 

E.  Farnham  has  legal  settlement    You  are 

requested  to  remove  said  Grace  E.  Fnruham, 

or  otherwise  provide  for  her,  without  delay. 
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and  to  defray  the  expense  of  her  anpport  up 

to  this  date,  which  are > 

"Dated  at  Kockport,  this  25th  day  of  Jan., 
A.D.  1904. 

"Yours  respectfully, 

"Fred  W.  Andrews  (Ch.  Bd.), 
"Overseer  of  the  Poor  of  Eockporfc" 

"Rockport,    Jan.    26,    1904. 

"Overseers  of  Poor,  Searamont — Gentle- 
men: Inclosed  find  notice  account  Grace  B. 
Famham,  daughter  of  Ansel  D.  Famham. 
The  lady  above  referred  to  was  committed 
to  the  Insane  Hospital  for  this  town  last 
Thursday.  At  the  time  of  her  commitment 
she  was  residing  with  her  sister,  Mrs.  Luf- 
kln,  and  upon  examination,  after  calling  evi- 
dence, we  concluded  that  for  her  good  and  all 
others  Interested,  we  caused  her  to  be  com- 
mitted to  the  Insane  Hospital  at  Augusta, 
where  we  trust,  after  a  short  time,  she  may 
be  returned  to  her  friends. 

"Respectfully,        Fred  W.  Andrews, 

"(Ch.  Bd.)  Selectmen." 

It  is  not  claimed  by  the  plaintiffs  that  the 
notice  alone  is  sufficient  to  charge  the  defend- 
ants, but-it  is  contended  that  the  notice  and 
the  explanatory  letter  which  accompanied  it 
are  to  be  read  together  as  one  document,  and 
when  so  construed,  constitute  a  notice  com- 
plying with  all  the  requirements  of  the  stat- 
ute. It  is  well  settled  that  the  notice  and 
letter  should  be  construed  together.  No  par- 
ticular form  of  notice  is  required  by  the  stat- 
ute. A  letter,  not  purporting  to  be  a  notice 
at  all,  which  contains  the  essential  Informa- 
tion  required  by  the  statute  is  sufflcient,  if 
properly  addressed  and  signed.  "The  notice 
should  contain  the  substance  of  that  which 
the  statute  requires,  but  no  particular  form 
Is  necessary."  Kennebunkport  v.  Buxton, 
26  Me.  66. 

It  seems  to  us  that  the  letter  did  contain 
n  statement  of  the  facts  respecting  the  per- 
son chargeable,  as  they  appeared  at  the  time 
to  exist.  But  the  defendant  does  not  so  much 
contend  that  the  facts  stated  are  not  suffi- 
cient in  themselves,  but  that  "the  very  Im- 
portant fact  respecting  the  commitment  of 
Grace  E.  Famham  is  not  stated  in  either  of 
the  notices  or  the  letter,  and  that  Is,  the  ad- 
mitted fact  that  the  commitment  was  ille- 
gal." Hence  it  appears  that  the  chief  objec- 
tion to  the  sufficiency  of  the  notice  is,  not 
that  it  contains  an  Inadequate' statement  of 


facts  if  true,  but  that  the  statements  pnr> 
portlng  to  be  facts  are  not  true,  the  original 
commitment  being  admitted  to  be  illegal,  and 
therefore  no  commitment  at  all.  But  the 
very  object  of  the  remedial  statute  was  to 
cure  the  defects  of  the  illegal  commitment  by 
a  legal  recommitment,  and  thus  make  valid 
all  the  proceedings  of  the  Illegal  commitment, 
and  place  them  upon  precisely  the  same 
ground  as  if  they  had  been  legal,  with  respect 
to  the  liability  of  the  defendant  town. 

The  fact  of  commitment  was  stated  in  the 
notice.  Th6  illegrality  of  commitment  was 
cured  by  invoking  the  aid  of  the  remedial 
statute.  The  commitment  thus  cured  was 
the  one  referred  to  in  the  letter.  The  notice, 
which  includes  the  letter,  must  therefore  be 
regarded  in  law  as  having  stated  the  facts. 

Some  other  technical  defects  appear  upon 
the  face  of  the  notices,  but  they  all  seem  to 
have  been  waived  by  the  admission  that  "both 
these  notices  were  received  by  the  overseers 
of  the  poor  of  the  town  of  Searsmont,  and 
denials  of  pauper  settlement  on  the  usual 
printed  blanks  were  seasonably  returned  to 
them  by  the  overseers  of  Rockport"  And 
the  defendants'  counsel  has  raised  no  point 
ni>on  these  informalities,  and,  as  by  the  well- 
settled  law  they  seem  to  have  been  cured  by 
waiver,  we  deem  it  unnecessary  to  discuss 
them. 

Our  conclusion  Is  tliat  the  notice  and  letter 
of  January  25tli,  when  construed  together, 
are  sufficient  In  form  and  sulwtance  to  meet 
the  requirements  of  the  statute,  and  were 
properly  admitted  In  evidence.  A  notice, 
dated  December  28,°  1904,  was  also  admitted 
lu  evidence,  subject  to  the  same  objection,  in- 
terposed to  the  admission  of  the  notice  al- 
ready discussed,  and  the  same  reasons  dip- 
pose  of  it. 

From  the  exceptions  it  appears  that  the  two 
notices  admitted  cover  all  the  items  claimed 
by  the  plaintiffs  in  their  account,  and  that 
the  writ  Is  dated  within  two  years  after  the 
cause  of  action  accrued;  that  Is,  within  two 
years  from  the  date  of  the  first  item  charged 
in  the  plaintiff's  account.  Every  item  charg- 
ed had  also  accrued  before  the  date  of  the 
writ  The  plaiotlfts,  therefore,  regardless  of 
the  notice  which  was  given  after  the  date 
of  the  writ,  are  entitled  to  recover  the  full 
amount  sued  for.  In  accordance  with  the 
agreement,  the  entry  must  be: 

Judgment  for  the  plaintiff  for  $176.36. 
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In  !•  DAI.ANDS. 

(Sapreme  Court  of  ¥kron  of  Coonectlcat'   Ang. 

3,   1908.) 

1.  Apfkai.   and    Ekbob— Tiioe   fob   Taxxsq 

PBOCEKDIWOS— EiXPlBATIOH— RlVlVAl. 

Where  the  time  fixed  by  Oen.  St.  1902,  H 
790,  793,  for  the  filinz  of  a  notice  of  appeal 
from  a  judgment  and  for  a  request  for  a  nnd- 
inc  of  facts  has  expired,  a  motion  to  reopen  the 
judgment,  entertained  by  the  court  no  farther 
than  to  immediately  deny  it,  does  not  revive  the 
lost  rights  to  apjieal  and  to  make  a  request  for 
a  finding  of  facta. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig, 
vol.  2.  Appeal  and  Error,  8  1894.] 

2.  Tbiait— FiRDinas  of  Fact. 

A  motion  to  reopen  a  jndjonent  was  made 
after  the  time  had  expired  for  filing  a  notice  of 
appeal  and  for  a  reque»t  for  a  finding  of  facts. 
The  motion  was  immediately  heard  and  denied. 
The  movant  then  filed  a  notice  of  appeal,  and 
two  weeks  thereafter  he  filed  a  request  for  a 
finding  of  facts.  The  judge  refused  to  make  a 
finding  of  facts,  and  the  movant  applied  for  an 
order  directing  the  judge  to  make  a  finding  of 
facts.  Held  that,  since  the  motion  to  reopen 
the  judgment  did  not  revive  the  rights  to  ap- 
peal aod  to  file  a  request  for  a  finding  of  facta, 
the  trial  judge  was  not  required  to  make  the 
finding  of  facts  requested,  and  the  apiplication 
for  an  order  to  compel  him  to  do  so  must  be 
dismissed. 

Application  to  Supreme  Court  bf  Errors  by 
F.  N.  Dalands  for  an  order  requiring  a  judge 
of  the  city  court  of  New  Haven  to  make  and 
file  a  finding' of  facta.  Heard  on  a  motion  to 
dismiss  the  application.    Dismissed.  . 

Thomas  Hooker,  Jr.,  and  Leonard  M.  Dag- 
gett,  for  receiver  Edward  P.  Smith.  Ernest 
U  Averlll,  for  applicant  F.  N.  Dalands. 

HAm  J.  This  la  an  appllcatloa  simllax 
to  that  considered  In  Clark's  Application,  79 
Conn.  136,  64  Atl.  12,  made  under  section  792 
of  the  General  Statutes  of  1902  as  amended  In 
1906  (Pnb.  Acts  1905,  p.  286,  c.  58),  which  pro- 
vides that  in  case  a  trial  Judge  shall  refuse  or 
neglect  to  make  a  finding  of  tacts  in  any  action, 
as  he  Is  required  to  by  said  section,  "the  Su- 
preme Coort  of  Errors  shall,  upon  the  applica- 
tion of  any  party  to  said  action,  made  in  any 
judicial  district  In  which  said  court  may  be  in 
session,  order  said  judge  to  make  and  file  such 
finding  within  such  time  as  said  court  shall 
fix."  The  application  alleges  these  facts:  On 
the  11th  of  February,  1908,  the  city  court  of 
New  Haren,  Mathewson,  J.,  presiding,  ren- 
dered lodgment  against  this  applicant  In  a 
proceeding  pending  In  said  conrt  in  connec- 
tion with  an  action  entitled  "Harry  V.  Rich- 
ards et  al.  T.  Hie  Edward  F.  Smith  Co.,"  in 
which  a  receiver  bad  been  appointed.  The 
proceeding  was  a  hearing  upon  a  claim  pre- 
sented by  this  applicant  as  a  creditor  of  said 
Smith  &  Co.,  the  allowance  of  which  was  op- 
posed by  the  receiver,  and  during  which  many 
mllngs  upon  evidence  and  upon  other  ques- 
tions of  law  were  made  against  this  applicant. 
On  the  20th  of  March,  1908,  the  applicant  re- 
quested the  court  to  reopen  the  Judgment  so 
rendered  on  the  11th  of  February,  which  mo- 
tion wag  beard  and  denied  by  said  judge  on 
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said  day.  The  «]K>llcaiit  thereupon  on  said 
day  filed  a  notice  of  appeal,  and  within  two 
weeks  thereafter  a  request  for  a  finding  of 
facts  and  a  draft  finding.  The  Judge  refused 
to  make  a  finding  of  facts,  and  the  applicant 
Is  therefore  unable  to  take  an  appeal  to  this 
conrt  for  the  purpose  of  obtaining  a  review 
of  the  mllngs  made  by  the  court  during  the 
trial  of  said  action.  The  defendant  receiver 
has  filed  a  motion  to  dismiss  the  application, 
alleging,  as  the  grounds  thereof,  that  it  ap- 
pears from  the  application  itself  that  final 
Judgment  was  rendered  on  the  lltfa  of  Feb- 
ruary, 1908,  and  that  the  applicant  filed  no 
notice  of  appeal  or  request  for  a  finding  with- 
in the  time  fixed  by  statute.  This  motion  is 
In  effect  a  demurrer  to  the  application.  It 
was  so  treated  by  counsel  In  the  argument, 
and  will  be  so  regarded  by  us. 

The  argument  of  the  applicant  is  that  his 
motion  to  open  the  Judgment  on  the  20th  of 
March,  and  the  action  of  the  court  thereon  on 
that  day,  operated  to  extend  the  time  for  fil- 
ing a  notice  of  appeal  and  a  request  for  a 
finding  of  facts  until  after  that  date  (sections 
790  and  793,  Gen.  St  of  1902,  required  the 
former  to  be  filed  within  one  week,  and  the 
latter  within  two  weel»  after  the  rendition 
of  Judgment),  and  In  support  of  his  claim  he 
cites  Beard's  Appeal  from  County  Commls- 
slonefs,  64  Conn.  526,  30  Atl.  776,  and  Sanford 
V.  Bacon,  75  Conn.  541,  64  Atl.  204.  In  both 
of  those  cases  there  were  pleas  In  abatement 
to  the  appeals  allowed  by  the  trial  court,  up- 
on the  ground  that  they  were  not  seasonably 
taken.  In  the  former  the  facts  were  that, 
six  days  after  the  final  Judgment  erasing  the 
case  from  the  docket,  the  appellant  filed  a 
written  motion  to  restore  It,  which  was  heard 
and  denied  two  days  later,  when  the  trial 
court  extended  the  time  for  filing  notice  of 
appeal  one  week,  and  both  the  notice  of  ap- 
peal and  the  appeal  Itself  were  filed  within 
the  extended  time.  We  held  that  the  exten- 
sion was  properly  granted,  and  said,  further: 
"Where  a  motion  or  petition  for  a  rehearing 
is  deemed  by  the  court  to  which  it  is  present- 
ed of  sufficient  importance  to  be  reserved  for 
future  argument,  and  is  not  disposed  of 
within  10  days  from  the  rendition  of  the  orig- 
inal Judgment,  It  would  be  unreasonable  to 
require  the  moving  party  to  proceed  mean- 
while to  file  a  notice  of  appeal  or  an  appeal 
In  the  ordinary  course."  In  Sanford  v.  Bac- 
on, the  notice  of  appeal  was  filed  the  day  aft- 
er the  final  judgment  erasing  the  case  from 
the  docket  was  rendered,  May  27,  1902.  The 
motion  to  restore,  which,  in  view  of  the  ac- 
tion of  the  court  there<Mi,  we  held  operated 
as  an  extension  of  the  time  for  filing  the  ap- 
peal, was  filed  May  Slst,  and  was  denied 
June  23d,  and  the  draft  finding  was  filed 
June  25th.  In  both  cases.  It  will  be  observed, 
the  motions  which  were  held  to  extend  the 
time  for  taking  a  necessary  step  in  perfecting 
an  appeal  were  made  before  the  statutory 
time  for  taking  such  step  had  expired,  and 
w«re  not  decided  until  after  It  had  expired. 
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In  the  present  case  neither  the  action  of 
the  court  upon  the  motion  to  open  the  judg- 
ment, nor  the  filing  of  such  motion,  furnished 
any  reason  for  the  applicant's  delay  In  filing 
his  notice  of  appeal,  or  his  request  for  a  find- 
ing. The  court  apparently  entertained  the 
motion  no  further  than  to  immediately  deny 
It,  and  the  applicant's  right  to  file  a  notice  of 
appeal  and  a  request  for  a  finding  had  ex- 
pired several  weeks  before  the  motion  to  open 
tlie  Judgment  was  made.  Had  the  motion 
been  granted,  the  applicant  might  have  ap- 
pealed from  a  subsequent  adverse  judgment 
While  such  a  motion,  and  the  consideration 
of  It  by  the  court,  may  operate  even  when 
denied  to  extend  the  time  for  the  exercise  of 
existing  rights  relating  to  the  taking  of  an 
appeal,  it  will  not  in  such  case  serve  to  re- 
vive rights  which  were  lost  before  the  motion 
was  made. 

The  trial  judge  was  not  required  to  make 
the  finding  of  facta  requested,  and  the  appli- 
cation is  dismiss^ 


(n  Conn.  146) 

CONNECnOUT  BREWERIES  CO.  t.  MUR- 
PHY. 

(Supreme  Court  «t  Errors  of  Connecticut.    Aug. 
3,  1908.) 

1.  INTOXIOATINO   Liquors— IixEOAi,   Sales— 
Statutes— Construction. 

Gen.  St.  1902,  I  2727,  providing  that  a  con- 
tract, any  part  of  the  consideration  of  which 
lias  t>een  the  illegal  sale  of  liquors,  shall  be 
void,  when  considered  in  connection  with  sec- 
Hons  2638,  2041,  2643,  2684,  and  2090,  in  title 
16,  entitled  "Intoxicating  Liquors,"  providing 
for  the  issuance  of  li(^uor  licenses,  and  prohibit- 
tbe  sale  of  liquor  without  a  license,  etc.,  in- 
cludes every  sale  of  liquor  made  by  any  person 
without  a  license  therefor,  and  a  sale  made  by 
one  having  a  license  issued  in  accordance  with 
section  2643  is  not  an  illegal  sale. 

2.  Same— "License." 

The  word  "license,"  in  Gen.  St  1902,  tit. 
16,  entitled  "Intoxicating  Liquors,"  providing 
for  the  issuance  of  liquor  licenses,  and  prohibit- 
ing the  sale  of  liquor  without  a  license,  etc., 
signifies  an  intangible  right  granted  to  the  li- 
censee and  signifies  the  writing  signed  by  the 
county  commissioners,  which  is  the  instrument, 
and  evidence  of  that  grant,  but  the  grant  of 
such  right  can  only  he  had  by  writing  signed  by 
the  county  commissioners  in  which  the  town 
and  the  particular  building  in  which  the  sales 
licensed  are  to  be  made  and  the  person  who 
is  licensed  to  make  them,  as  provided  by  sec- 
tions 2609,  2672,  2075. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Piirases,  vol.  5,  pp.  4133-4141;  vol.  8,  p. 
7706.] 

8.  Same— Licenses  to   Cobfobations— "Peb- 

BONS." 

Under  Gen.  St.  1902,  tit  1,  S  2712,  providing 
that  the  word  "person"  may  Include  a  corpora- 
tion, and  title  16,  sections  2669,  2672,  and  2675, 
entitled  "intoxicating  liquors,"  providing  for  the 
issuance  of  liquor  licensea  to  suitable  persons, 
etc.,  a  corporation  organized  to  make  and  sell 
malt  liquor  may  be  licensed  to  sell  liqnors, 
though  section  2712  of  the  title  provides  that 
every  person  convicted  of  a  first  violation  of 
the  act  shall  be  punished  hy  a  fine,  and  that 
such  person,  on  every  subsequent  conviction, 
may  l>e  punished  by  iinprisoament,  in  addition 


to  the  fine;    the  word  "iwrson"  In  the  title  in- 
cluding corporations. 

[Ed.-  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5322-5333;  vol.  8, 
p.  7752.] 

4.  Saus— Refusai.  to  Ibsds  Licenses— Rem- 

EUY   OF  APFLICANT. 

Where  the  county  commissioners  refused 
to  grant  a  liquor  license  to  a  corporation  either 
on  the  ground  that  they  had  no  power  to  iiceosa 
a  corporation,  or  on  the  ground  that  their  power 
was  to  license  some  member  of  the  corporation, 
or  on  the  ground  that,  though  the  corporation 
was  entitled  to  a  license,  yet  it  was  more  con- 
venient and  equally  beneficial  to  the  corpora- 
tion to  license  some  member  thereof,  the  cor- 
poration bad  a  complete  remedy  by  application 
to  the  court  to  set  aside  the  action  of  the  com- 
missioners as  illegal  or  in  excess  of  their  poweis. 

5.  Same  —  Iixeoai.    Sales— Licenses — "Sals 
Without  a  License." 

A  corporation  sold  liquor  on  its  premises 
without  having  a  license  therefor.  The  county 
commissioners  had  issued  a  liquor  license  to  a 
member  of  the  corporation  authorizing  a  sale  of 
liquor  on  such  premises.  The  commissioners  in- 
tended to  enable  the  corporation  to  sell  liqaora 
at  such  place,  hut  determmed  to  issue  the  license 
to  the  individual  member,  instead  of  to  the 
corporation,  which  was  entitled  to  a  license,  and 
intended  that  the  license  should  operate  as  a 
license  to  the  corporation  and  enable  it  to  sell 
liquor  without  violating  the  law.  Held,  that  a 
sale  of  liquor  by  the  corporation  was  a  sale 
without  a  license,  in  violation  of  Gen.  St  1902, 
i  2G90,  prohibiting  a  sale  of  liquor  without  • 
license. 

6.  Samp.— Licenses. 

A  person  who  does  not  have  a  writing  signr 
ed  by  the  county  commissioners  in  which  they 
license  him  to  sell  intoxicating  liquors  does  not 
have  a  license  for  the  sale  of  liquors,  and  sales 
by  him  are  illegal ;  the  requirement  of  the  stat- 
ute that  the  liconse  shall  be  in  writing  and 
shall  state  the  name  of  the  licensee  being  neces- 
sary and  not  formal  merely. 

7.  Saus— Illegal  Sales— Cortbacis—Vaud- 

ITT. 

Where  illegal  sales  of  liquor  constituted  a 
part  of  the  consideration  of  a  contract,  the  con- 
tract was  void  under  Gen.  St.  1002,  {  2727.  pro- 
viding that  a  contract  any  part  of  the  considera- 
tion of  which  has  been  the  illegal  sale  of  liq- 
uors shall  be  void,  and  the  courts  must  apply 
the  statute,  notwithstanding  the  apparent  injus- 
tice of  its  operation-  in  a  particular  case. 

Appeal  from  Superior  Court  New  Haven 
County ;  Alberto  T.  Roraback,  Judge. 

Action  on  promissory  notes  by  the  Con- 
necticut Breweries  Company  against  Bernard 
W.  Murphy.  From  a  judgment  for  pialntUT, 
defendant  appeals.    Reversed  and  remanded. 

The  first  count  of  the  complaint  alleges 
that  on  May  4,  1905,  the  defendant  by  his 
note,  promised  to  pay  to  the  order  of  the 
plainticr  $1,606.59,  on  demand,  with  Interest 
at  5  per  cent,  fOT  value  received,  and  that 
the  plaintiff  still  owns  said  note,  and  It  has 
not  been  paid.  The  defendant's  answer  de- 
nies the  allegations  of  the  complaint  and  con- 
tains a  special  defense,  which  alleges  that 
the  note  sued  upon  is  for  liquors  Illegally 
sold  by  the  plaintiff  in  the  town  of  Meriden 
without  legal  license  and  In  violation  of 
the  laws  of  the  state,  and  that  soch  sale 
so  made  by  the  plaintiff  is  the  only  considera- 
tion of  the  note.  This  special  defense  was 
denied   by    the   plaintiff.     The   trial    court 
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found  these  issues  for  the  plaintifl  and  ren- 
dered Judgment  In  Its  favor. 

The  finding  for  appeal  states  the  facts 
found  by  the  court,  in  substance,  as  follows: 

(1)  The  plaintifC  is  a  corporation  engaged 
In  ttae  manufacture  and  sale  of  malt  liquors 
upon  the  premises  known  as  No.  137  South 
Colony  street,  in  Meriden,  and  is  duly  organ- 
ized as  such  corporation  under  the  laws  of 
the  state. 

(2)  On  May  4,  1905,  the  defendant  owed 
the  plaintiff  for  malt  liquors  sold  by  the 
plalntltC  to  the  defendant  during  the  years 
1903,  1901,  and  1905,  and  the  note  in  suit 
was  given  In  consideration  of  such  sales. 
The  plaintiff  still  owns  the  note,  and  it  has 
not  been  paid. 

(3)  During  the  years  mentioned,  the  plain- 
tiff sought  to  have  the  county  contmissioners 
issue  licenses  to  It  In  its  corporate  name,  but 
the  commissioners  ruled  that  corporations 
making  application  for  licenses  must  choose 
one  member  or  officer  of  the  corporation  to 
receive  the  license  in  his  name,  and  required 
all  corporations  to  so  accept  and  receive  li- 
censes. 

(4)  Bach  license  purporting  to  authorize 
the  sale  of  liquors  at  the  plaintlfTs  said  place 
of  business  issued  during  the  years  mention- 
ed was  in  the  form  following:  "We,  the 
commissioners  of  the  county  of  New  Haven, 
whose  names  are  hereunto  subscribed,  do  li- 
cense John  H.  McMahon  to  sell  ale.  lager 
beer,  cider  and  Rhine  wine  only  from  the 
date  hereof,  etc.,  at  No.  137  South  Colony 
street  In  the  town  of  Meriden;  $200  having 
b«en  paid  for  this  license.  In  testimony 
whereof  we  have  subscribed  our  names,  etc. 
Jacob  D.  Walter,  Edward  F.  Thompson, 
County  Commissioners." 

(5)  During  the  years  mentioned,  John  H. 
McMahon  was  a  member  of  the  plaintiff  cor- 
poration and  its  secretary,  and  by  direction 
of  the  plaintifl  he,  as  its  secretary,  in  each 
year  duly  made  an  application  in  behalf  of 
the  plaintiff  to  the  county  commissioners  that 
they  issue  a  license  to  the  plaintiff  to  sell 
Its  product  at  No.  137  South  Colony  street, 
Meriden;  each  such  application  being  in  the 
form  following:  "I  hereby  apply  for  a  li- 
cense to  sell  ale,  etc.,  at  137  South  Colony 
street,  cit?  of  Meriden.  My  place  of  business 
is  not  located  within  200  feet  In  a  direct  line 
of  a  church  edifice  or  public  scboolbouse  or 
the  premises  pertaining  thereto  or  any  post 
office,  etc.  Dated,"  etc. — and  was  signed 
"John  H.  McMahon,  Secretary,  Applicant." 
This  application  was  indorsed  by  five  persons 
duly  certified  to  be  electors  and  taxpayers  of 
Meriden;  such  Indorsement  stating  that  the 
undersigned  do  "hereby  indorse  the  applica- 
tion of  the  above-named  Conn.  Breweries  Co. 
for  such  license."  To  this  application  was 
annexed  an  affidavit  signed  by  "John  H.  Mc- 
Mahon, Secretary,  Applicant,"  stating  that 
"I,  John  H.  McMahon,  Secretary,  on  oath 
do  depose  and  say  that  the  business  under 
said  license  is  to  be  conducted  by  myself. 


that  no  disqualified  pers<m  has  any  Interest 
In  said  business,  that  I  am  not  disqualified 
to  receive  said  license,  that  there  is  now  a 
license  at  said  place,"  etc.  One  of  the  county 
commissioners  adds  to  said  application  certi- 
ficate that  "John  H.  McMahon,  signer  of  the 
foregoing  application,"  personally  appeared 
and  made  oath  before  me  that  no  portion  of 
the  building  in  which  it  Is  proposed  to  sell 
liquors  is  used  for.  a  dwelling  house.  The 
document  containing  the  application  and  oth- 
er papers  is  Indorsed  "application  of  Conn. 
Breweries  Co.  No.  137-157  South  Colony 
street  to  county  commissioners  for  beer  li- 
cense." 

(6)  The  legal  fee  for  the  license  so  applied 
for  was  paid  by  the  plaintiff  by  Its  check 
payable  to  the  order  of  the  county  commis- 
sioners. 

(7)  The  county  commissioners,  with  full 
knowledge  that  these  licenses  were  issued 
for  and  that  the  payments  therefor  were 
made  by  the  plaintiff,  issued  these  licenses 
to  John  H.  McMahon  for  the  plaintiff. 

(8)  The  irtalntlff  had  no  intention  of  vio- 
lating any  law  in  the  sales  made  to  the  de- 
fendant for  which  the  notes  in  suit  were  giv- 
en, but  followed  all  the  directions  of  the 
county  commissioners  in  obtaining  the  li- 
censes, in  an  honest  eSorJ  to  meet  the  re- 
quirements of  the  law  and  of  the  county 
commissioners. 

(9)  The  coimty  commissioners,  with  full 
knowledge  of  the  situation,  issued  these  li- 
censes, knowing  that  they  were  for  the  Con- 
necticut Breweries  Company,  and  that  It  had 
paid  Its  money  for  the  permits  which  the 
county  commissioners  required  it  to  take  in 
the  name  of  John  B.  McMahoUi 

Upon  the  foregoing  facts  the  court  reached 
the  conclusion  that  the  note  in  suit  is  not 
invalid  because  the  licenses  to  John  H.  Mc- 
Mahon were  in  fact  issued  for  the  plaintiff 
and  paid  for  by  it  in  good  faith.  The  main 
reason  of  appeal  assigns  error  in  reaching 
the  conclusion  stated  npoa  the  facts  found. 

Cornelius  J.  Danaher,  for  appellant  Pat- 
rick T.  O'Brien,  for  appellee. 

HAMERSLEY,  J.  (after  stating  the  facts 
as  above).  Section  2727  of  the  General  Stat- 
utes of  1902  enacts  that  "all  contracts 
*  *  •  any  part  of  the  consideration  of 
which  has  been  the  illegal  sale  of  spirituous 
and  intoxicating  liquors  shall  be  void."  This 
section  Is  a  part  of  title  16,  entitled  "Intoxi- 
cating Liquors."  Title  16  provides:  That 
each  town  shall  determine  by  le?al  vote  In 
town  meeting  whether  or  not  «-y  person 
shall  be  licensed  to  sell  liquors  iu  that  town 
(section  2038) ;  that  any  license  granted  in  a 
town  which  has  voted  that  no  person  shall 
be  licensed  shall  be  void  (section  2641);  that 
the  county  commissioners  may  license,  by  a 
writing  signed  by  themselves,  suitable  per- 
sons to  sell  liquors  in  suitable  places  In  towns 
in  which  such  licenses  can  be  legally  granted 
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and  npon  written  application  In  the  manner 
prescribed  (section  2G13);  that  all  spirituous 
Ilqtiors  which  are  Intended  by  the  owner  or 
keeper  thereof  to  be  sold  in  violation  of  law 
shall,  with  the  vesseis  containing  such  liq- 
uors, be  a  nuisance  (section  2684);  that  any 
person  who,  without  a  license  therefor,  shall 
sell  any  spirituous  liquors,  shall  be  punished 
as  prescribed  (section  269(9-  It  is  evident 
that  the  Illegal  sale  mentioned  in  section 
2727  includes  every  Mie  of  spirituous  liquor 
made  by  any  person  without  a  license  there- 
for. It  follows  that  If  the  plalntifT,  at  the 
time  the  sales  by  it  were  made,  was  licensed 
to  sell  by  the  county  comjmlBsloners  by  a 
writing  signed  by  themselves  in  accordance 
with  the  provisions  of  section  2643,  then  the 
conclusion  of  the  trial  court  is  correct,  and. 
If  it  were  not  so  licensed,  the  court's  conclu- 
sion is  erroneous.  The  word  "license"  is 
used  in  the  statute  to  signify  the  intangible 
right  granted  to  ttie  licensee,  as  well  as  to 
signify  the  writing  signed  by  the  commis- 
sioners, wbidi  is  the  instrument  and  evl- 
d«ice  of  that  grant.  Quinniplac  Brewing  Co. 
v;  Hackbarth,  74  Conn.  392,  394,  50  Atl. 
1023.  But  there  is  nothing  in  the  statute 
to  indicate  the  possibility  of  a  grant  of  this 
intangible  right  by  the  commissioners,  other- 
wise than  by  a  writing  signed  by  themselves, 
in  which  writing  shall  be  specified  the  town 
and  the  particular  building  in  which  the 
sales  licensed  are  to  t>e  made  and  the  person 
who  is  licensed  to  make  them.  Gen.  St 
1902,  {{  2668,  2672,  2673. 

The  statute  authorizes  a  license  to  all 
"suitable  persons."  The  word  "person"  in- 
cludes a  corporation.  The  first  title  of  the 
act  enacting  this  revision  provides  that  the 
word  "person"  as  used  therein  may  extend 
and  be  aiq3lled  to  corporations.  Section  1.  It 
is  the  common  practice  of  the  state  for  cor- 
I)oratIons,  as  well  as  all  other  persons,  to 
engage  In  the  business  of  buying  and  selling. 
The  buying  and  selling  of  liquors  in  accord- 
ance with  the  regulations  of  law  is  a  law- 
ful business.  Under  the  provisions  of  Its 
Joint-stock  law,  the  state  charters  corpora- 
tions for  the  transaction  of  any  lawful  busi- 
ness, except  that  of  a  banking,  insurance, 
surety,  railroad,  gas,  electric  light,  or  water 
company,  and  that  of  any  company  which 
requires  the  exercise  of  the  right  of  eminent 
domain.  Gen.  St  1902,  i  3358.  It  appears 
from  the  record  that  this  plaintiff  was  in- 
corporated by  the  state  for  the  purpose  of 
engaging  in  the  business  of  making  and  sell- 
ing malt  liquors.  There  Is  nothing  in  the 
title  concerning  "Intoxicating  Liquors"  neces- 
sarily Inconsistent  with  the  license  of  a  cor- 
poration, unless  It  be  section  2712,  which  pro- 
vides that  every  person  convicted  of  a  first 
violation  of  any  of  the  provisions  of  the  act 
shall  be  punished  by  a  fine,  and  that  such  per- 
son, on  every  subsequent  conviction,  shall 
he  punished  by  a  fine,  or  may  be  punished  by 
imprisonment,  Instead  of  or  in  addition  to 
the  fine.    Laws  which  are  applicable  alike 


to  natural  and  artificial  persons  may  and 
do  Involve  consequences  which  may.  In  some 
instances,  differ  in  their  manner  of  execution. 
We  think  that  the  word  '^rson,"  aa  used 
in  this  title,  extends  to  corporations,  and  that 
the  mere  fact  that  the  statute  gives  to  the 
court  a  discretion  in  imposing  the  penalty 
for  a  second  offense  to  order  imprisonment 
of  the  offender.  Instead  of  or  in  addition  to 
the  prescribed  fine,  does  not  furnish  an  Inir 
plication'  of  legislative  intent  sn£Scient  to 
overcome  the  ottier  consideration,  which  shows 
that  in  autlMrlzlng  the  license  of  all  persons 
engaged  in  the  lawful  bosiness  of  selling 
liquors,  the  Legislature  intended  what  that 
language  naturally  and  lawfully  expresses. 
Enterprise  Brewing  Co.  v.  Grime,  173  Mass. 
2S2,  53  N.  m  885. 

The  plaintiff  therefore  was  mtitled  to  tt 
license.  If  the  county  commissioners  refused 
that  license,  either  on  tbe  ground  that  they 
had  no  power  to  license  a  corporation  or  on 
the  ground  that  their  power  and  their  only 
power  In  respect  to  licensing  a  corporation 
was  to  license  some  Individual  who  was  a 
member  or  oflSeer  of  the  corporation,  or  on 
the  ground  that,  notwithstanding  the  plain- 
tiff was  entitled  to  a  license,  yet  in  their 
opinion,  it  was  more  convenimt  and  equally 
beneficial  to  the  plaintiff  to  refuse  a  license 
to  It  and  to  license  some  individual  who  was 
one  of  Its  members  or  officers,  the  plaintiff 
had  full  and  complete  remedy  by  aj^lication 
to  the  court  to  set  aside  such  action  as  ille- 
gal or  in  excess  of  the  powers  of  the  com- 
missioners. The  situation  then,  as  present- 
ed by  the  finding  of  the  court  is  this:  The 
plaintiff  sold  liquors  upon  Its  premises  with- 
out a  license  therefor.  It  did  have  a 
license  upon  its  premises  from  the  county 
commissioners  to  Jolin  H.  McM'ahon  to  sell 
liquors  at  that  place.  In  licensing  John  H. 
McMahon,  the  county  commissioners  Intend- 
ed to  enable  the  plaintiff  to  sell  liquors  at 
that  place.  There  is  no  qaestion  of  declcal 
mistake  in  writing  the  license.  The  commis- 
sioners Intended  just  what  they  did  write 
and  signed,  namely:  "We  do  license  John 
H.  McMahon  to  sell,"  etc.  And  this  the  irialn- 
tlff  fully  understood.  The  substantial  rul- 
ing of  the  court  upon  which  its  conclusion 
is  based  is  this:  The  commissioners  having 
refused  to  license  the  plaintiff,  who  Is  entitl- 
ed to  a  license,  and  having  licensed  John  H. 
McMahon,  with  the  Intent  that  such  license 
should  in  law  operate  as  a  license  to  the 
plaintiff  and  enable  the  plaintiff  to  sell  liq- 
uors without  violating  the  statutes,  and  the 
plaintiff  having  in  good  faith,  without  intent 
to  violate  any  law,  sold  liquors  without  any 
other  authority  therefor,  such  sales  are  not  in 
violation  of  section  2690,  which  says  that  any 
person  who,  without  a  license  therefor,  shall 
sell  any  liquor,  shall  be  punished. 

We  are  constrained  to  hold  this  ruling  In- 
correct. The  language  of  the  statute  is  too 
clear  and  certain  to  permit  a  gloss  such  as 
this  ruling  requires.     The  only  license  per^ 


Digitized  by 


Google 


Conn.) 


APPEAL  OP  WOODWARl). 


483 


mltted  is  one  authorized  by  a  writing  signed 
by  the  Gommlsslonera,  In  which  writing  the 
person  and  place  licensed  are  specified,  and 
In  no  other  way  can  the  Intangible  right  In- 
volved In  a  llcmse  be  created.  A  person  who 
does  not  have  a  writing  signed  by  the  com- 
mlBsloneni  In  which  they  licensed  that  per- 
son to  sell  does  not  have  a  license  for  the 
sale  of  Uqnors,  and  sales  by  such  person 
are  Illegal.  The  requirement  that  the  license 
shall  be  In  writing  and  shall  state  the  name 
of  the  licensee  Is  not  a  formal  one,  but  one 
necessary  to  give  effect  to  several  of  the  Im- 
portant provisions  of  the  act.  The  provi- 
sions of  the  act  are  arbitrary,  In  instances 
harsh,  and  liable  to  operate  ineqnably  and 
unjustly.  Such  liability  seems  to  be  a  neces- 
sary Incident  to  legislation  of  this  character. 
In  one  or  two  Instances  the  act  provides  a 
specific  remedy  against  Jts  harsh  operation, 
but  sudi  specific  provisions  Imply  a  prohibi- 
tion, rather  than  a  commission,  to  the  court 
to  alter  on  eqxiitable  considerations  the  queer- 
ly  expressed  operation  of  the  act  in  other  In- 
stances. 

The  sales  by  the  plaintiff  being  prohibited 
and  illegal  and  constituting  a  part  of  the 
consideration  of  the  contract  sued  upon,  that 
contract  Is,  by  the  terms  of  section  2727,  void. 
This  jsectlon  applies  a  well-established  prin- 
ciple of  common  law,  which  the  courts  must 
apply,  notwithstanding  the  apparent  Injus- 
tice of  its  operation  In  a  particular  case. 
The  reasons  for  this  are  clearly  stated  In  the 
opinion  announced  by  Justice  Loomis  in  Funk 
▼.  Galllvan,  49  Conn.  t2i,  128,  44  Am.  Rep. 
210. 

There  is  error,  the  Judgment  of  the  superi- 
or court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law.  In  this  opinion  the  other  Judges  con- 
curred. 


(n  Conn.  UZ) 

Appeal  of  WOODWARD, 

(Supreme  Court  of  Krrors  of  Connecticut    Aug. 
8.  1908.) 

1.  Cv'UBTS— JtrBISDICTIOn— Pbobatb  Jttbisdio- 
TIOW. 

Probate  jarisdiction  is  within  the  jurisdic- 
tion of  the  SDperior  coart,  but  can  be  invoked 
only  on  appeal  from  tlie  court  of  probate  in- 
vested with  original  Jurisdiction,  and  on  appeal 
the  superior  court  acts  as  a  probate  conrt. 

2,  Descent  and  Distbibution  —  Obdeb   of 
DiSTBiBunoN — Duty  of  Coubt  of  Fbobate. 

The  court  of  probate,  in  the  performance 
of  the  statutory  duty  of  distributing  tlie  per- 
sonalty of  an  intestate  in  accordance  with  the 
statutes  of  distribution,  must  ascertain  the  dis- 
tributees described  by  the  statute,  nnd,  if  by 
reason  of  an  error  in  performing  sucli  duty  the 
order  of  distribution  does  not  dutribute  the  es- 
tate, or  any  part  of  it,  to  a  person  to  whom  the 
statute  says  it  shall  be  distributed,  the  court 
of  probate  errs. 

&  Adoption  —  Inhebitanok    by    Adopted 
Cbildben. 

Under  the  statutes  of  distribution,  the 
court,  on  thi  mere  fact  appearing  that  an  in- 
testate died  leaving  a  widow  and  a  sister,  but  no 
issue  or  parent,  was  required  to  distribute  a 


nortion  of  the  estate  to  the  sister,  bnt  on  it 
further  appearing  that  the  intestate  had  legally 
adopted  a  child  sunriving  him,  the  child  most  be 
awarded  such  distributive  share  as  if  bom  a 
lawful  child  of  the  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adoption,  §f  3&-40.] 

4.  Pabent  and  Child— Teiounation  of  Re- 
lation. 

The  legal  rights  and  duties  existing  be- 
tween parent  and  child  under  the  common  law 
exist  only  daring  the  minority  of  the  child,  and, 
after  that,  the  duties  arising  froin  the  natural 
relation  are  not  legal,  but  moral,  nnless  by  stat- 
ute some  specific  legal  duty  is  created. 
6.  Adoption  —  Statutobt  Peovisionb— Coh- 
btbdction— "Roman  Adoption." 

The  statutes  of  adoption,  enacted  to  estab- 
lish, between  a  minor  and  one  not  his  parent 
the  legal  obligations  of  the  natural  relation  of 
parent  and  child,  and  conferring  on  any  per- 
son the  capacity  to  succeed  to  the  property  of 
one  not  his  parent,  must  tie  understood  and 
applied  in  accordance  with  the  terms  of  each 
statute,  in  view  of  existing  conditions,  and  their 
meaning  and  effect  are  not  necessarily  controlled 
by  the  analogies  of  a  "Roman  adoption,"  de- 
riving its  significance  from  the  principle  that 
a  father's  power  extended,  not  only  to  his 
children,  bnt  to  his  other  descendants. 

[Ed.  Kote.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  206-210;  vol.  8,  p. 
7566.] 

6.  Appeal  and  Ebbob— Mattebb  Not  Appab- 

ENT    OF    ReCOBD— EVIDBNCB-^TTDICtAI,    No- 

ticb-^tatutes  OF  Sibteb  State. 

Under  Gen.  St.  1902,  J  607,  providing  that 
the  courts  shall  talce  judicial  notice  of  the  pub- 
lic statutes  of  the  several  states  as  printed  by 
authority,  the  court  on  appeal  must  take  judi- 
cial notice  of  the  public  statutes  of  a  sister 
state,  and  consider  the  statutes  of  the  sister 
state  as  printed  by  the  authority  of  the  state, 
notwithstanding  any  finding  of  the  coart  below 
on  the  subject 

7.  Adoption— Statutes. 

The  power  to  adopt  minor  children  is  a 
creation  of  the  statute  unknown  to  the  common 
law,  and  the  statutory  mode  prescribed  is  the 
measure  of  the  power,  so  that  an  adoption  Is  in- 
valid unless  made  pursuant  to  the  statute. 

8.  Same. 

Rev.  St.  Wis.  1858,  c.  49,  as  amended  by 
the  act  of  1862,  p.  153,  c.  253,  anthorizes  any 
inhabitant  to  petition  the  county  judge  for  the 
adoption  of  a  child,  and  provides  tiiat  the  par- 
ents, if  in  the  state,  shall  consent  to  the  adop- 
tion, otherwise  the  court  shall  appoint  a  person 
to  act  as  next  friend  of  the  child,  and  give  or 
withhold  the  consent  A  petition  to  a  county 
judge  for  the  adoption  of  a  child  averred  that 
the  petitioners  were  and  had  been  for  four  years 
inhabitants  of  the  county;  that  the  child,  about 
two  years  old,  had  lived  with  petitioners  for 
more  than  seven  months;  that  the  child  was 
brought  into  the  state  and  abandoned  by  her 
parents,  who  subsequently  left  the  state,  their 
whereabouts  being  wholly  unknown,  and  that 
the  child  had  no  le^l  guardian.  The  courf  ap- 
pointed a  next  friend,  who  consented  to  the 
adoption,  and  the  court  entered  an  order  of 
adoption,  reciting  the  filing  of  the  petition,  the 
appointment  of  the  next  friend  and  his  consent 
and  that  the  petitioners  were  proper  persons  to 
adopt  the  child.  Held,  that  the  decree  of  adop- 
tion was  within  the  jurisdiction  of  the  court 
and  was  valid. 

9.  Pabent  and  Child  —  Relation— Oontbol 
BY  Court. 

The  legal  rights  a  parent  has  In  respect 
to  his  children  during  minority  are  not  abso- 
lute, and  may  be  forfeited  by  his  own  conduct 
They  may  be  modiiied  or  suspended  against  his 
will  by  action  of  the  court ;  and  they  may,  to 
a  certain  extent,   bet  transferred  by  agreement 
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to  another,  but  they  cannot  be  destroyed  as  be- 
tween bimself  and  his  child,  except  by  statute. 

10.  Adoftioh  —  IimKBTTAircx   BT   Adopted 
Child. 

A  decree  of  adoption,  rendered  pursuant  to 
a   statute    regulating    the    matter,    and    which 

fives  to  the  adopted  child  the  capacity  to  in- 
erit,  is  not  void  because  the  parents  of  the 
child  were  not  served  with  notice  to  appear,  and 
did  not  appear  nor  consent  to  the  adoption,  for 
which  cause  the  parents  might  contest  the  valid- 
ity of  the  decree  so  far  as  it  affected  their  legal 
rights  as  parents,  and  the  child,  after  the  death 
of  the  person  adopting  him,  is  entitled  to  a 
share  in  his  persraial  estate  under  the  statutes 
of  distribution,  as  against  the  right  of  a  sister 
of  such  person. 

11.  Same. 

The  state  may  create  the  status  of  adoption 
in  the  case  of  an  infant  actually  within  its 
limits,  and  for  that  purpose  it  is  only  necessary 
that  the  petition  for  adoption  should  be  brought 
by  a  domiciled  inhabitant  of  the  state  in  which 
it  is  preferred,  when  the  child  is  within  its 
territorial  limits  and  in  need  of  protection,  pro- 
vided such  protection  can  be  reasonably  afford- 
ed by  transferring  the  child  to  the  charge  of 
him  who  seeks  to  adopt  him ;  and  Rev.  St.  Wis. 
1858,  c.  49,  as  amended  by  the  act  of  1862.  p. 
153,  c.  253,  authorizes  the  adoption  of  a  child 
in  the  state,  though  neither  the  child  nor  its 
natural  parents  have  a  domicile  therein. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adoption,  8  ItS-l 

12.  Same. 

The  policy  of  the  state  of  Connecticut,  hav- 
ing a  statute  for  the  adoption  of  children,  and 
recognizing  the  status  of  an  adopted  child,  does 
not  interfere  with  the  courts  of  the  state  giving 
effect  to  a  decree  of  adoption  entered  by  the 
court  of  a  sister  state,  as  respects  the  rights 
of  the  petitioners  for  the  adoption  after  they 
bad  transferred  their  domicile  to  Connecticut. 

13.  Same. 

One  who  has  legally  adopted  a  child  in 
the  state  of  his  domicile  cannot  shake  off  the 
relation  created  by  the  adoption  by  a  change  of 
domicile. 

14.  Same. 

Where  a  decree  of  adoption,  rendered  more 
than  40  years  ago,  was  entitled  in  and  under 
the  seal  of  the  county  court  of  a  sister  state, 
and  was  made  on  a  petition  addressed  to  the 
county  judge,  and  was  signed  by  him  as  such,  it 
will  be  presumed  that  the  county  judge  dis- 
posed of  the  cause  in  accordance  with  the  law 
and  practice  of  bis  state,  and  the  decree  will 
not  be  a'djudged  void  on  the  ground  that  the 
statutes  of  the  state  authorize  proceedings  of 
adoption  before  a  county  judge,  whereas  the 
proceedings  took  place  in  the  county  court. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Alberto  T.  Roraback,  Judge. 

Proceedings  for  the  distribution  of  the  es- 
tate of  John  O.  Noxon,  who  died  intestate. 
From  orders  of  distribution  made  by  the 
Bup'erior  court,  on  appeal  from  orders  of  the 
court  of  probate  making  distribution,  Mary  Ii. 
Woodward,  a  sister  of  the  Intestate,  appeals. 
Affirmed. 

John  O.  Noxon,  a  resident  of  Merlden,  In 
the  probate  district  of  Meriden,  died  at  the 
city  of  New  York  November  28,  1905.  There- 
upon his  widow,  Martha  C.  Noxon,  petition- 
ed the  court  of  probate  for  said  district  that 
letters  of  administration  be  granted  to  the 
Merlden  Trust  &  Safe  Deposit  Company,  rep- 
resenting. In  her  petition,  that  her  husband, 
a  resident  of  Merlden,  died  November  28, 


1905,  poBsessed  of  estate  rauatnlng  to  be 
administered,  leaving  her,  his  widow,  and  as 
his  only  heir  at  law  and  next  of  kin,  his  sis- 
ter, Mary  L.  Woodward,  a  resident  of  Eliza- 
beth, N.  J.,  and  leaving  no  wllL  liCtters  of 
administration  were  granted  to  said  corpora- 
tion. On  May  6,  1907,  the  court  of  probate 
passed  an  order  appointing  distributors  of 
said  estata  The  order  recited  that  npon 
the  settlement  of  the  administration  account 
there  remained  for  distribution,  in  the  hands 
of  the  administrator,  $14,958.77  in  personal 
estate;  thet  Martha  G.  Noxon,  widow,  then 
(at  the  date  of  the  order)  deceased,  and  Eliz- 
abeth E.  B.  Potter,  of  San  Bernardino,  Cal.. 
were  heirs  at  law,  or  their  representatives: 
and  "therefore  ordered  that  said  estate  be 
distributed  to  and  among  said  heirs  accord- 
lug  to  law,"  and  appointed  three  distributors 
to  distribute  said  estate.  On  May  10,  1907, 
said  distributors  reported  that  they  had 
distributed  said  estate,  amounting  to  |14,95S.- 
77,  one-third  to  Martha  C.  Noxon,  widow,  late 
of  Merlden,  deceased,  and  two-thirds  to  Eliza- 
beth E.  B.  Potter  of  San  Bernardino,  Cal. 
On  the  same  day  (May  10,  1907)  th^  court 
passed  an  order  accepting  and  approving  said 
report  On  June  26,  1907,  the  said  Mary  L. 
Woodward  made  application  to  the  court  of 
probate,  alleging  that  she  Is  heir  at  law  and 
next  of  kin  of  said  John  O.  Noxon,  that  she 
Is  a  nonresident  of  the  state,  who  was  not 
present,  and  who  did  not  have  legal  notice 
to  be  present,  at  the  time  when  said  orders 
were  made,  as  of  record  will  appear,  that  she 
was  aggrieved  thereby,  and  now,  within  12 
months  next  after  said  orders  were  passed, 
moves  an  appeal  to  the  superior  court  froai 
said  orders.  On  the  same  day  (June  26, 1907) 
the  court  of  probate  passed  an  order  allowing 
said  appeal,  and  directing  a  prescribed  notice 
of  said  appeal  to  be  given  to  said  adminis- 
trator and  to  each  of  the  persons  interested, 
namely,  the  said  Elizabeth  E.  B.  Potter,  Mr. 
and  Mrs.  Velle,  residents  of  New  York,  and 
W.  R.  Hervey,  a  resident  of  California.  Up- 
on the  entry  of  said  appeal  the  appellant 
Mary  L.  Woodward,  appeared,  and  the  said 
administrator  appeared  as  appellee. 

The  pleadings,  in  so  far  as  they  affect  the 
questions  decided  upon  the  appeal,  are  sub- 
stantially as  follows:  The  reasons  of  appeal 
state  that  the  appellant  Is  a  sister  of  John  O. 
Noxon,  the  deceased,  and  that  the  deceased 
died  Intestate,  leaving  a  widow  but  no  chil- 
dren or  the  representatives  of  children.  The 
attorneys  for  the  appellees  filed  an  answer 
to  the  reasons  of  appeal,  admitting  that  the 
appellant  is  a  sister  of  the  intestate,  admit- 
ting that  the  intestate  died  leaving  a  widow, 
and  denying  that  the  Intestate  left  no  children 
or  representatives  of  children,  and  alleging, 
as  a  special  defense,  that  on  November  6, 
1863,  the  said  John  O.  Noxon  and  bis  wife, 
the  said  Martha  C.  Noxon,  by  proceedings 
duly  had,  and  a  decree  of  adoption  duly  made 
and  entered  in  the  county  court  in  and  for 
Milwaukee  county,  in  the  state  of  Wisconsin. 
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adopted  a  minor  Child,  nAmed  EUzabeth  E. 
Bnrton.  and  that  the  Elizabeth  E.  Burton  so 
adopted  is  the  Elizabeth  E.  B.  Potter  men- 
tioned in  the  order  of  dlstrlbntlon,  and  that, 
by  virtue  of  'said  decree  of  adoption  and  the 
law  of  Wisconsin,  said  Elizabeth  B.  B.  Pot- 
ter is,  for  the  purposes  of  succession  and 
Inheritance,  the  child  of  John  O.  Noxon,  and 
as  such  child  entitled  to  inherit  his  property 
in  this  state  under  the  laws  of  this  state. 
The  appellant  filed  a  reply  to  the  special  de- 
fense, denying  that  Elizabeth  K  B^  Potter 
was,  on  November  6,  18G3,  adopted  by  said 
John  O.  and  Martha  O.  Noxon  by  proceed- 
ings duly  had  in  the  Wisconsin  court,  and 
denying  that  by  virtue  of  the  decree  of  said 
court  and  the  laws  of  Wisconsin  she  became, 
for  the  purposes  of  succession  and  inheri- 
tance, the  child  of  the  intestate,  and  further 
averring  that  said  alleged  adoption  was  and 
Is  wlwlly  void,  and  that  the  Wisconsin  court 
bad  no  Jurisdiction  over  the  parties  to  said 
alleged  adoption  proceedings,  and  that  under 
the  lavra  of  Wisconsin  on  November  6,  1863, 
said  Wisconsin  court  had  no  Jurisdiction  over 
said  alleged  proceedings.  The  Judgment  of 
the  trial  court  recites  that,  said  Mary  L. 
Woodward  having  filed  her  reasons  of  ap- 
peal, the  parties  were  at  Issue  to  the  court  as 
on  file,  and  the  court,  having  heard  the  par- 
ties, finds  the  Issues  for  the  appellee,  and 
thereupon  adjudges  that  the  orders  of  tbe 
court  of  probate  appealed  from  are  valid, 
and  tliat  the  decree  of  said  court  be  con- 
firmed, and  that  the  appellee,  the  said  ad- 
ministrator, recover  of  the  appellant  Its  costs. 
It  appears  from  the  finding  for  appeal  to 
this  court  that  the  appellee,  for  the  purpose 
of  proving  the  alleged  adoption,  produced  a 
copy  of  the  record  of  the  adoption  proceed- 
ings in  the  Wisconsin  court,  duly  exemplified, 
and  produced  no  other  evidence  of  the  pro- 
ceedings attending  said  adoption.  This  rec- 
oid  consists  of,  first,  the  petition  addressed 
to  Hon.  Albert  Smith,  county  Judge  of  the 
county  of  Milwaukee.  The  petition  repre- 
sents (1)  that  the  petitioners  are,  and  for  four 
years  last  past  have  been,  inhabitants  of  said 
Milwaukee;  (2)  that  Elizabeth  E.  Burton,  an 
Infant  two  years  of  age,  the  child  of  Henry 
E.  and  Ellen  J.  Burton,  his  wife  (the  said 
Henry  being  a  brother  of  the  petitioner 
Martha  C.  Noxon);  has  resided  with  the  peti- 
tioners for  more  than  seven  months  last  past, 
during  which  time  the  child  has  been  wholly 
dependent  on  the  petitioners  for  support  and 
has  received  no  support  from  its  parents; 
(3)  that  the  child  was  brought  into  Wisconsin 
by  its  parents  some  time  before  the  month  of 
March  last,  and  both  parents  have  now  left 
tbe  state,  and  have  not  resided  in  the  state 
for  more  than  six  months  last  past ;  (4)  that 
the  petitioners  are  now  wholly  Ignorant  of 
the  whereabouts  of  said  Henry  or  Ellen 
Barton,  and  when  I^  heard  from  they  were 
living  separate,  and  neither  pretending  to 
make  any  provision  for  said  child;  (5)  that 
tbe  child  lias  no  legal  guardian  and  no  kin- 


dred within  the  state,  except  the  petition- 
ers; (6)  that  the  petitioners  are  fit  to  bring 
up  the  child  suitably,  and  deem  it  fit  and 
proper  that  it  should  be  adopted  by  them — 
they  therefore  petition  for  leave  to  adopt  the 
child,  and  that  an  order  may  be  made  (upon 
propel  consent  being  given)  that  such  child 
be  deemed,  for  all  legal  purposes,  the  child 
of  the  petitioners,  and  that  some  suitable 
person  be  appointed  to  act  in  the  proceedings 
as  the  next  friend  of  such  child.  This  peti- 
tion was  verified  by  oath  of  the  signers  be- 
fore a  notary  public.  Second.  The  order 
appointing  a  next  friend.  The  order  recites 
that  the  parents  of  the  said  child  reside  with- 
out the  state  of  Wisconsin,  and  that  said 
child  has  no  legal  guardian  and  no  kindred 
within  the  state  except  the  petitioners,  and 
thereupon  orders  that  Oliver  P.  Wolcott  of 
Milwaukee,  be  appointed  to  act  as  the  next 
friend  of  Elizabeth  E,  Burton,  and  to  give 
or  withhold  bis  consent  to  her  adoption.  The 
order  Is  dated  on  the  same  day  as  the  peti- 
tion, and  is  signed,  "Albert  Smith,  County 
Judge."  Third.  The  order  purporting  to 
change  the  status.  This  order  is  as  follows : 
"State  of  Wisconsin,  Milwaukee  County — ss. : 
County  Court,  in  Probate.  In  the  Matter  of 
the  Adoption  of  Elizabeth  B.  Burton,  etc.  On 
reading  and  filing  the  petition  of  John  O. 
Noxon  and  Martha  C.  Noxon,  his  wife,  of  the 
city  and  county  of  Milwaukee,  state  of  Wis- 
consin, praying  for  leave  to  adopt  Elizabeth 
E.  Burton,  the  child  of  Henry  E.  Burton  and 
Ellen  J.  Burton,  his  wife,  and  Oliver  P.  Wol- 
cott having  been  appointed  by  this  court  to 
act  as  the  next  friend  of  the  said  child,  the 
parents  of  the  said  child. being  nonresidents 
of  the  state  of  Wisconsin,  and  the  said  Wol- 
cott having  given  his  consent  in  writing  to 
the  said  adoption,  and  this  court  having 
become  satisfied  of  the  identity  and  relation- 
ship of  the  said  parties,  and  that  the  peti- 
tioners are  of  sufficient  ability  to  bring  up 
the  child  and  furnish  suitable  nurture  and 
education",  having  reference  to  the  degree  and 
condition  of  its  parents,  and  that  It  Is  fit 
and  proper  that  such  adoption  shall  take 
effect:  It  is  therefore  ordered  and  decreed 
that,  from  and  after  the  date  of  this  order, 
such  child  shall  be  deemed  and  taken,  to  all 
legal  intents  and  purposes,  to  be  the  child  of 
the  said  petitioners,  as  by  the  statute  in 
such  case  made  and  provided.  In  testimony 
whereof  I  have  hereunto  set  my  hand,  and 
affixed  the  seal  of  the  county  court  of  said 
county  this  6th  day  of  November,  A.  D.  1863. 
"Albert  Smith,  County  Judge.  [Seal.]" 
Section  697  of  the  General  Statutes  of  1902 
provides  that  the  public  statutes  of  the  sev- 
eral states,  as  printed  by  authority  of  the 
state  enacting  the  same,  shall  be  legal  evi- 
dence, and  the  courts  shall  take  Judicial  no- 
tice of  them.  The  following  statute  laws 
relating  to  adoption  appear  in  the  public 
statutes  of  Wisconsin  as  printed  by  authority 
of  that  state.  Revision  1858,  c.  49,  "Adop- 
tion," provides  as  follows: 
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"Section  1.  Any  Inhabitant  of  this  state 
may  petition  the  county  judge,  la  the  county 
he  or  she  may  reside,  for  leave  to  adopt  a 
child  not  his  or  her  own  by  birth. 

"Sec.  2.  If  both  or  either  of  the  parents  of 
such  child  shall  be  living,  they,  or  the  sur- 
vivor of  them,  as  the  case  may  be,  shall  con- 
sent to  such  adoption;  if  neither  parent  be 
living,  such  consent  may  be  given  by  the 
legal  guardian  of  such  child;  if  there  be  no 
legal  guardian,  nor  father  nor  mother,  the 
next  of  kin  of  such  child  within  the  state 
may  give  such  consent;  and  if  there  be  no 
sudi  next  of  kin,  the  county  judge  may 
appoint  some  discreet  and  suitable  person  to 
act  in  the  proceedings  as  the  next  friend  of 
such  child,  and  give  or  withhold  such  con- 
sent   •    •    • 

"Sec.  6.  If  npon  such  petition,  so  presented 
and  consented  unto,  as  aforesaid,  the  county 
judge  shall  be  satisfied  of  the  identity  and  re- 
lations of  the  persons,  and  that  of  the  peti- 
tioner, or  in  case  of  husband  and  wife,  that 
the  petitioners  are  of  suiBcieut  ability  to 
bring  up  the  child,  and  furnish  suitable  nur- 
ture and  education,  having  reference  to  the 
degree  and  condition  of  its  parents,  and  that 
it  is  fit  and  proper  that  such  adoption  shall 
take  effect,  he  shall  make  an  order  setting 
forth  the  said  facts,  and  ordering  that  from 
and  after  the  date  of  the  order,  such  child 
should  be  deemed  and  taken  to  all  legal  in- 
toits  and  purposes,  the  child  of  the  petition- 
er or  petitioners." 

The  other  sections  of  the  chapter  forbid  the 
adoption  of  a  child  of  14  years  without  its 
consent;  require  that  the  spouse  of  any  peti- 
tioner, lawfully  married,  shall  join  In  the  pe- 
tition; provide  that  a  child  "so  adopted  as 
aforesaid"  shall  be  deemed,  for  the  purposes 
of  Inheritance  and  succession,  custody  of  the 
person,  and  right  .of  obedience,  and  bll  other 
legal  consequences  and  Incidents  of  the  natur- 
al relation  of  parents  and  children,  the  same 
as  if  bom  in  lawful  wedlock  of  the  adopting 
parents;  provide  that  the  natural  parents 
shall  be  deprived,  by  such  order  of  adoption, 
of  all  legal  rights  whatsoever  as  respects  such 
child,  and  such  child  shall  be  freed  from  all 
legal  obligations  as  respects  its  natural  par- 
ents; and  provide  that  any  petitioner,  or 
child  by  Its  next  friend,  may  appeal  to  the 
circuit  court  from  such  order  of  the  county 
judge,  in  like  manner  as  appeals  may  be 
taken  from  the  order  of  the  county  court. 

In  1S62  section  2  of  chapter  49  was  amend- 
ed so  as  to  read  as  follows: 

"If  both  or  either  of  the  parents  of  such 
child  shall  be  living  they  or  the  survivor  of 
them  as  the  case  may  be,  providing  they  live 
in  this  state,  shall  consent  to  such  adoption; 
but  If  they  do  not  live  In  this  state  or  are 
gone  to  parts  unknown  or  if  neither  par^it 
be  living  then  such  consent  may  be  given  by 
the  legal  guardian  of  such  child.  If  there  be 
no  legal  guardian  the  next  of  kin  of  such 
child  within  the  state  may  give  such  consent ; 
and  if  there  be  no  such  uext  of  kin  the  coun- 


ty judge  may  appoint  some  discreet  and  suit- 
able person  to  act  In  the  proceedings  as  the 
next  friend  of  such  child  and  give  or  with- 
hold such  consent."  Oen.  laws  Wia.  1862, 
p.  158,  c.  253. 

In  1864,  chapter  253  of  the  Qeneral  Laws 
of  1862  was  repealed,  and  it  was  enacted 
that: 

"Section  two  of  chapter  forty-nine  of  tlie 
Revised  Statutes,  Is  hereby  amended,  so  as 
to  read  as  follows:  'Sec.  2.  No  such  adop- 
tion shall  be  made  without  the  consent,  in 
writing,  of  such  of  the  parents  of  said  child 
as  may  be  living,  unless  it  shall  appear  to  the 
judge  that  either  of  the  parents  has  aban- 
doned the^chlld  or  gone  to  parts  unknown, 
when  such  consent  may  be  given  by  the  par- 
ent having  the  charge  and  care  of  the  child. 
And  In  case  where  neither  of  the  parents  is 
living,  such  consent  may  be  given  by  the 
guardian.  If  such  child  has  any,  and  If  there 
be  no  guardian,  such  consent  may  then  be 
given  by  any  of  the  next  of  kin  of  such  child, 
residing  in  this  state,  and  if  there  t>e  no  such 
next  of  kin,  or  if  swA  next  of  kin  be  un- 
known, such  consent  may  be  given  by  some 
suitable  person  to  be  appointed  by  such 
judge;  and  in  case  of  a  child  not  bam  in  law- 
ful wedlock,  such  consent  may  be  given  by 
the  mother.' "  Gen.  Laws  Wis.  1864,  p.  851, 
c.  278. 

In  1865  chapter  278,  p.  879,  Laws  1864,  was 
amended  by  altering  the  amendmoit  in  that 
act  of  section  2  of  chapter  49  of  the  Revision 
of  1858.    Gen.  Laws  Wis.  1865,  p.  115,  c.  132. 

The  Revision  of  1878  repeals  the  Revision 
of  1858,  and  expressly  repeals  chapter  253. 
p.  153,  of  the  Laws  of  1862,  chapter  278,  p. 
351,  of  the  Laws  of  1864,  and  chapter  132, 
p.  115,  of  the  Laws  of  1866  (Rev.  St  1878,  f 
4978,  pp.  1149,  1150).  The  law  regulating 
adoption  as  enacted  in  this  Revision  is  con- 
tained In  sections  4021,  4022,  et  seq. 

It  further  appears  In  the  finding  that  the 
trial  court  In  the  absence  of  any  testimony 
that  the  adoption  was  ever  questioned  by  ^ny 
one,  deemed  it  reasonable  to  assume  that  all 
the  parties  directly  Interested  in  the  judg- 
ment of  adoption  acquiesced  In  and  fully  per- 
formed all  their  obligations  under  it.  Upon 
this  state  of  facts  the  trial  court  reached  tlie 
conclusion  that  the  decree  of  distribution  ap- 
pealed from  Is  valid,  stating  in  the  finding, 
as  one  reason  for  reaching  this  conclusion, 
that  "without  taking  time  to  discuss  the  adop- 
tion proceedings  the  court  is  satisfied  that 
the  appellant  In  this  case  Is  estopped  from 
questioning  the  validity  of  those  proceed- 
ings." 

Cornelius  J.  Danaher,  for  appellant  Qeoi^e 
A.  Fay  and  George  A.  Clark,  for  Meriden 
Trust  &  Safe  Deposit  Co.,  Adm'r,  appellee. 

HAMERSLEY,  J.  (after  stathig  the  facta 
as  above).  Probate  jurisdiction  Is  within  the 
jurisdiction  of  the  superior  court  but  can  be 
invoked  only  upon  appeal  from  the  court  of 
probate,  in  which  court  original  jurisdiction 
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of  tbls  nature  Is  vested.  Upon  sach  appeal 
the  superior  court  acts  as  a  probate  court, 
exercising  Its  powers  and  duties  in  respect  to 
tbe  matter  defined  In  the  appeal.  In  tbls 
case  the  matter  before  tbe  court  of  probate, 
and  the  superior  court  upon  appeal,  was  the 
duty.  Imposed  by  statute  upon  tbe  court  of 
probate,  of  distributing  tbe  personal  estate 
of  an  Intestate  In  accordance  with  tbe  direc- 
tions of  our  statutes  of  distributions.  In  the 
performance  of  that  duty  It  Is  the  duty  of  tbe 
court  to  ascertain  who  are  the  distributees 
prescribed  by  our  statute.  Mack's  Appeal, 
71  Conn.  122,  128,  41  Atl.  242.  If,  In  this 
case,  by  reason  of  an  error  of  the  court  in 
performing  its  statutory  duty  of  ascertaining 
the  statutory  distributees,  the  order  of  dis- 
tribution does  not  distribute  tbe  estate,  or  any 
portion  of  It,  to  a  person  to  whom  tbe  stat- 
ute says  it  shall  be  distributed,  then  tbe 
court  of  probate  erred  in  making  the  order 
ai^>ea1ed  from,  and  the  superior  court  erred 
In  confirming- that  order. 

The  statute  directs  the  court,  when  the  in- 
testate dies  leaving  no  children  or  any  legal 
representatives  of  them,  to  distribute  a  pre- 
scribed portion  of  the  estate  to  the  widow, 
and  the  remainder  to  the  parents  of  the  in- 
testate. If  any,  and  If  there  be  no  parent, 
then  equally  to  the  brothers  and  sisters  of 
the  whole  blood.  It  appeared  to  the  court 
that  the  Intestate  died  leaving  a  widow,  leav- 
ing no  issue,  and  no  parents,  and  that  tbe 
appellant  was  bis  sister  of  tbe  whole  blood. 
Upon  these  facts  alone  it  was  the  duty  of  the 
court  to  distribute  a  portion  of  the  estate  to 
the  appellant  But  it  further  appeared  to  tbe 
court  that,  on  November  6,  1863,  a  county 
Judge  of  tbe  county  of  Milwaukee,  In  tbe 
state  of  Wisconsin,  upon  the  petition  of  the 
Intestate  and  bis  wife,  passed  a  decree  pur- 
porting to  give,  by  authority  of  the  Wiscon- 
sin law,  to  Elizabeth  E.  Burton,  then  an  In- 
fant two  years  and  seven  months  of  age 
(being  tbe  Elizabeth  E.  B.  Potter  to  whom 
tbe  court  of  probate  made  distribution),  tbe 
same  capacity  of  Inheritance  and  BU<;ce88ion 
she  would  have  If  she  bad  been  bom  tbe 
lawful  child  of-  tbe  petitioners.  This  action 
of  the  Wisconsin  court  Is  called  by  the  law 
of  that  state,  and  somewhat  similar  action 
authorized  l^  tbe  law  of  this  state  is  called 
by  our  law,  an  "adoption."  "Adoption"  was 
never  used  to  express  the  peculiar  incidents 
of  such  action  prior  to  1816,  when  the  states 
of  the  United  States,  In  which  the  common 
law  of  England  Is  followed,  began  to  enact 
statutes  similar  to  that  of  Wisconsin  and  to 
that  of  our  own  state.  Before  that  time  tbe 
meaning  of  adoption  as  expressing  a  legal 
status  was  that  derived  from  the  Soman  law. 
Tbe  peculiar  status  or  relationship  arising 
from  adoption  known  to  Roman  law  Is  of  a 
kind  unknown  to  the  law  of  England,  and  of 
a  kind  unknown  to  the  law  of  this  state,  cer- 
tainly until  1864,  when  the  statute  referred 
to  was  passed.  Dicey  on  Conflict  of  Laws, 
p.  475.    It  may  aid  tbe  consideration  of  qnes- 


tloDB  arising  .under  snqh  statutes  to  note  the 
distinction  between  adoption  as  a  status  ex- 
isting under  tbe  Boman  law  and  the  statutory 
status  which,  since  1846,  has  been  establish- 
ed by  tbe  Legislatures  of  this  and  some  other 
states  retaining  tbe  English  common  law. 

Boman  adoption,  or  the  act  by  which  the 
relations  of  paternity  and  filiation  are  recog* 
nlzed  as  legally  existing  between  persons  not 
so  related  by  nature,  derived  its  original  sig- 
nificance mainly  from  the  existence  of  the 
patrla  potestas,  which  was  peculiar  to  Roman 
citizenship,  and,  Involved,  as  between  parent 
and  child,  relations  of  paternity  and  filiation 
peculiar  to  Roman  law.  A  child  born  In 
lawful  marriage  was-  in  the  power  of  Its 
father.  That  power  includes,  not  only  the 
child  bom  in  wedlock,  but  also  the  child  bom 
to  his  son,  and  the  one  bom  to  his  wm ;  that 
Is,  your  son,  grandson,  great-grandson,  and 
other  descendants  are  equally  in  your  pow- 
er. Just.  I,  ix,  S§  1-3.  Boman  adoption,  until 
the  legislation  of  Justinian,  was  the  act  by 
which  an  ascendant  transferred -his  descend- 
ant, who  was  in  his  power,  to  the  power  of 
another  ascendant,  and  thereupon  the  person 
so  transferred  was  In  the  power  of  the  adopt- 
ing ascendant,  as  well  as  his  actual  children. 
The  act  was  accomplished  through  prescribed 
formalities,  under  authority  of  a  magistrate. 
A  person  not  In  the  power  of  an  ascendant, 
but  free  from  power,  might  be  adopted  by 
the  form  of  adoption  called  "arrogation."  In 
such  case  tbe  adopter  formally  consented 
that  the  one  to  be  adopted  should  become 
his  lawful  son,  and  the  one  to  be  adopted 
consented  thereto.  This  change  of  relation 
was  accomplished  originally  by  the  authority 
of  the  people  assembled  in  the  Comltia,  and 
later  was  established  by  an  imperial  rescript 
Under  either  form  the  person  adopted  be- 
came, in  early  Roman  law,  subject  to  tbe 
patrla  potestas  which  a  Roman  father  pos- 
sessed over  his  descendants.  See  Just  Inst 
I,  tit  2;  Code  VIII,  48,  10: 

The  patrla  potestas,  which  controlled  the 
original  meaning  of  Roman  adoption,  does 
not  exist  In  this  state,  nor  in  any  state  or- 
ganized on  the  principles  of  the  English  law- 
It  is  Inconsistent  with  our  fundamental  so- 
cial conditions.  With  us  every  man  who  has 
reached  his  majority  is  free  from  power.  A 
father's  power  extends  to  his  chlldreu,  l.^i;. 
not  to  his  other  descendants,  and  extends  to 
his  children  only  during  the  minority  of  each. 
The  dlfCereuce  between  a  society  like  ours, 
based  on  the  principle  that  each  member  on 
reaching  his  majority  Is  his  own  master,  a 
responsible  unit  with  control  of  each  of  his 
own  cblldroi  until  and  only  until  the  child 
becomes  of  age,  and  a  society  based  pn  the 
principle  of  the  patrla  potestas  is  organic. 
With  us  tbe  legal  rights  and  duties  existing 
between  parent  and  xhllA  exist  only  during 
the  minority  of  the  child.  After  that  the 
duties  arising  from  the  natural  relation  are 
not  l^al  but  moral,  unless  by  force  of  stat- 
ute some  specific  legal  duty  Is  created.    An- 


Digitized  by 


Google 


458 


70  ATLANnO  BBPORTB& 


COmn. 


other  peculiarity  of  the  Boman  law,  mate- 
rially affecting  the  meaning  and  operation 
of  Roman  adoption,  was  the  principle  which 
recognized.  In  children  tn  the  power  of  their 
father,  a  quasi  Interest  or  ownership  In  his 
property  during  bis  life.  Just  II,  ziz,  {  3. 
And  so  the  mere  fact  of  adoption  made  the 
adopted  person,  thus  subjected  to  the  pow- 
er of  the  adopted  father,  an  heir  of  the  pat- 
rimony, and  as  such  entitled  to  succeed  to 
the  Inheritance  In  case  of  Intestacy.  Just. 
Ill,  1,  §§  1,  2.  With  us  a  child  has  no  In- 
terest in  his  father's  property,  which,  In 
case  of  Intestacy,  Is  taken  possession  of  by 
the  law,  and  distributed  among  those  related 
to  the  Intestate  by  blood  according  to  pre- 
scribed rules.  The  statutes,  differing  widely 
in  their  terms,  which  have -been  passed  in 
recent  years  for  the  purpose  of  establishing 
between  a  minor  and  one  not  his  parent  the 
legal  obligations  and  duties  attached  to  the 
natural  relation  of  parent  and  child,  as  well 
as  for  conferring  upon  any  person  a  capaci- 
ty, more  or  less  limited,  of  succeeding  to  the 
property  of  one  not  his  parent,  must  be  un- 
derstood and  applied  in  accordance  with  the 
terms  of  each  statute,  in  view  of  our  own 
conditions,  and  their  meaning  and  effect  are 
not  necessarily  controlled  by  the  analogies  of 
a  Roman  adoption. 

What  the  Wisconsin  law  was  at  the  time 
of  the  decree  in  question  is  specially  found 
by  the  superior  court.  This  finding  is  not 
in  accord  with  the  fact;  the  act  of  1S02  hav- 
ing apparently  been  inadvertently  overlook- 
ed, both  by  court  and  counsel.  But,  under 
Gen.  St  1902,  S  607,  all  courts  are  to  take 
judicial  notice  of  the  public  statutes  of  the 
several  states  of  the  United  States,  as  print- 
ed by  authority,  and  it  is  therefore  our  duty 
to  consider  the  statutes  of  Wisconsin  as  they 
really  were.  Fourth  National  Bank  y. 
Prancklyn,  120  U.  S.  747,  7  Sup.  Ct  757,  30 
L.  Ed.  825.  Their  provisions  In  lSr.3  were 
substantially  as  follows:  Any  inhabitant  of 
the  state  could  petition  a  county  Judge  for 
leave  to  adopt  a  child  not  his  own  by  birth 
(the  petitioner  and  child  residing  in  that 
county).  Such  petition  must  be  accompanied 
or  followed  by  a  consent  to  the  adoption  (1) 
of  the  parent  of  the  child,  if  alive  and  a 
resident  of  the  state  of  Wisconsin;  (2)  if  no 
parent  be  living,  or,  if  the  living  parent  is  a 
nonresident  of  Wisconsin,  of  the  child's  legal 
guardian  or  next  of  kin  In  the  state,  or 
some  suitable  person  appointed  by  the  judge 
to  act  as  next  friend  of  the  child,  and  give 
or  withhold  such  consent.  These  jurisdic- 
tional facts  existing,  the  county  judge  is  em- 
powered to  judicially  find  that  the  petitioner 
is  able  to  bring  up  and  educate  the  child,  and 
that  it  is  fit  and  proper  that  such  adoption 
shall  take  effect,  and  upon  finding  these 
facts,  is  empowered  to  decree  the  adoption  of 
such  child;  that  is,  that  such  child  shall  be 
deemed  and  taken,  to  all  legal  intents  and 
purposes,  as  the  child  of  the  petitioner.  The 
meaning  and  effect  of  the  statutory  adoption 


and  decree  Is  defined  by  the  statute  as  fol- 
lows: (1)  As  affecting  the  legal  rights  and 
duties  of  parent  and  child,  the  adopted  child  - 
shall  be  deemed,  for  the  purposes  of' custody 
of  his  person,  of  power  to  enforce  obedience, 
and  other  legal  consequences  attached  to  the 
natural  relation  of  parent  and  child,  as  a 
child  of  the  adopting  parent  bom  in  lawful 
wedlock;  the  natural  parent  of 'the  child  be- 
ing, by  such  decree,  deprived  of  all  legal 
rights  as  respects  such  child  and  the.  child 
being  freed  from  all  legal  obligations  as  re- 
spects his  natural  parent  (2)  As  affecting 
the  laws  of  inheritance  and  distribution  and  _ 
the  capacity  of  the  child  to  take  property  In " 
pursuance  of  such  laws,  the  adopted  child 
shall  be  deemed  and  taken,  for  the  purposes 
of  inheritance  and  succession  by  him,  to  be 
the  child  of  his  adopting  parent. 

It  is  true,  as  claimed,  that  courts,  in  apply- 
ing statutes  of  this  kind,  have  held  that  the 
power  to  so  adopt  minor  children  is  a  creation 
of  the  statute  unknown  to  the  common  law, 
that  the  statutory  mode  prescribed  Is  the 
measure  of  the  power,  and  that  an  adoption  is 
invalid  unless  made  in  pursuance  oS  the 
essential  requirements  of  the  statute.  In  the 
Matter  of  Thome's  Will,  155  N.  T.  140,  49 
N.  E.  661;  In  re  Johnson,  88  Cal.  631,  33 
Pac.  460,  21 1/.  R.  A.  380;  Shearer  v.  Weaver, 
56  Iowa,  578,  9  N.  W.  907 ;  Tyler  v.  Reynolds, 
53  Iowa,  140,  4  N.  W.  902;  Ix)ng  v.  Hewitt 
44  Iowa,  363;  In  re  Humphrey,  137  Mass.  84; 
In  re  Estate  of  McConnIck,  108  Wis.  234,  84 
N.  W.  148,  81  Am.  St  Rep.  890;  Furgeaon 
V.  Jones,  17  Or.  204,  20  Pac.  842,  3  L.  R.  A. 
620,  11  Am.  St  Rep.  808;  Watts  v.  Dull,  184 
111.  88,  86  N. 'B.  303.  75  Am.  St  Rep.  141; 
Taber  v.  Douglass,  101  Me.  363.  64  Atl.  653. 
But  the  claim  that  this  principle  applied  to 
the  present  case — ^that  the  record  of  the  Wis- 
consin court  shows  upon  its  face  that  In  the 
act  of  adoption  the  court  did  not  follow  the 
requirements  of  the  statute  and  did  that 
which  by  the  Wisconsin  law  it  was  not  em- 
owered  to  do — is  not  sustained.  The  Wis- 
consin law,  namely,  chapter  49  of  the  Revi- 
sion of  1858,  with  Its  second  section  amended 
by  the  act  of  1862,  was  in  force  scarcely  two 
years  when  It  was  deemed  by  the  Legisla- 
ture inadequate,  and  was  materially  altered. 
Whether  or  not  the  alteration  was  made  be- 
cause the  Legislature  deemed  that  law  too 
arbitrary,  it  was  the  law  when  this  decree 
was  passed,  and  the  decree  is  plainly  within 
the  jurisdiction  conferred  by  the  law. 

A  further  claim  is  made  that,  no^ltbstand- 
ing  the  Wisconsin  court  acted  within  Its  Jn- 
risdlctlon,  yet  It  appears  that  the  parents  of 
the  adopted  child  were  living  at  the  time  of 
the  decree,  and  that  they  had  no  notice,  by 
personal  service  or  otherwise,  to  appear  to  be 
heard,  and  therefore  the  decree  is  upon  its 
face  void,  by  force  of  the  settled  principle 
that  a  personal  judgment  cannot  be  enforced 
against  a  defendant  who  neither  appeared 
nor  had  legal  notice  to  appear  In  the  action. 
We  do  not  think  that  this  principle  can  be  ap- 
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tiieA  BO  as  to  render  the  decree^  In  so  far  as 
It  affects  the  capacity  of  the  Infant  to  share 
in  the  dl^trlbntlon  of  the  estate  of  this  Intes- 
tate, void  upon  Its  face.  A  father  or  parent 
has  certain  legal  rights  in  respect  to  his  diil- 
dren  during  minority.  But  these  rights  are 
not  absolute  rights;  they  may  be  forfeited 
by  his  own  conduct ;  they  may  be  modified  or 
suspended  against  his  win  by  action  of  the 
court ;  tbe^  may,  to  a  certain  extent,  be  trans- 
ferred by  agreement  to  another — but  they 
cannot  be  destroyed  as  between  himself  and 
his  child,  except  by  force  of  statute.  Johnson 
7.  Terry,  34  Conn.  259,  263.  If  the  parents 
of  E3izabeth  Burton  had  a  right  to  contest 
the  validity  of  this  decree  In  so  far  as  it 
deprived  them  of  their  legal  parental  rights, 
it  does  not  follow  necessarily  that,  after  those 
rights  have  terminated  with  the  majority  of 
their  child,  the  decree  griving  to  the  infant  a 
statutory  capacity  of  inheritance  from  a 
stranger,  made  in  pursuance  of  Jurisdiction 
conferred,  and  In  the  manner  prescribed  by 
statute,  must  be  held  void  because  the  child's 
parents  were  not  served  with  notice  to  ap- 
pear, and  did  not  in  fact  appear,  and  did  not 
in  fact  consent  to  tlie  action  of  the  court 
We  are  nnable  to  affirm,  upon  the  case  as  pre- 
sented, that  the  decree  of  the  Wisconsin 
court,  authorised  by  statute  and  rendered  in 
pursuance  of  the  requirements  of  the  stat- 
ute, giving  to  Elizabeth  Burton  the  defined 
statutory  status  as  an  adopted  child  of  the 
Intestate  for  the  purposes  of  inheritance  and 
BoccesslcR),  is  void  because  the  parents  of 
the  child  might  have  successfully  contested 
the  validity  of  the  decree  in  so  far  as  it  af- 
fected their  legal  rights  as  parents. 

A  stIU  further  claim  is  made  that,  on  gen- 
eral principles  of  jurisprudence,  the  court  in 
Wisconsin  was  without  Jurisdiction  to  change 
the  status  of  Elizabeth  E.  Burton,  because 
neither  her  domicile,  nor  that  of  her  natural 
parents,  was  in  that  state.  The  petition  for 
her  adoption  stated  that  John  O.  Noxon  and 
his  wife  were  inhabitants  of  Wisconsin,  that 
Elizabeth  E.  Barton  was  a  child  between  two 
and  three  years  of  age,  who  had  been  brought 
into  the  state  by  her  parents  more  than  eight 
montlis  before,  and  for  the  last  preceding  sev- 
en months  had  Inhabited  and  resided  In  the 
family  of  the  petitioner  in  Milwaukee,  and 
that  her  parents  had  left  the  state  more  than 
six  months  previously,  and  not  since  resided 
therein,  being  at  the  date  of  the  petition  in 
parts  unknown.  Assuming,  as  we  should,  in 
support  of  the  judgment,  that  these  allega- 
tions were  found  true  by  the  county  judge, 
they  fall  short  of  showing  that  the  child  had 
gained  for  Itself  a  Wisconsin  domicile. 

The  state,  however,  may  create  the  status 
of  adoption  in  the  case  of  an  infant  actually 
within  its  limits,  and  for  that  purpose  it  is 
only  necessary  that  the  petition  of  adoption 
should  be  brought  by  a  domiciled  inhabitant 
of  the  state  In  which  it  is  preferred,  when 


the  child  Is  within  its  territorial  limits  and  in 
need  of  its  protection,  provided  this  protection 
can  be  reasonably  afforded  by  transferring 
the  child  to  the  charge  of  him  who  seeks  to 
assume  toward  It  the  responsibilities  of  a 
parent.  Steams  v.  Allen,  183  Mass.  404,  67 
N.  E.  349,  97  Am.  St  Rep.  441;  Minor  on 
Conflict  of  Laws,  322.  Wisconsin  had  a  stat- 
ute authorizing  such  a  proceeding,  although 
neither  the  child  nor  its  natural  parents  had 
a  domicile  there.  The  effect  of  an  adoption 
decreed  under  its  provisions,  as  respects  the 
natural  parents,  it  is  not  necessary,  for  the 
purposes  of  this  cause,  to  consider.  See 
Schlltz  V.  Roenltz,  86  Wis.  31,  42,  56  N.  W. 
194,  21  L.  R.>A.  483,  39  Am.  St  Rep.  873. 

There  is  nothing  In  the  policy  of  this  state. 
In  reference  to  the  relation  of  parent  and 
child,  which  could  interfere  with  our  giving 
effect  to  the  Wisconsin  decree,  as  respects  the 
rights  of  the  petitioners  for  the  adoption,  aft- 
er they  transferred  their  domicile  to  Connecti- 
cut, or  of  those  claiming  under  tliem.  We 
have  statutes  of  a  similar  nature,  and  fully 
recognize  the  status  of  an  adopted  child. 
Ross  V.  Ross,  129  Mass.  243,  267,  37  Am.  Rep. 
321.  Those  who  have  once  legally  made  such 
an  adoption  cannot  shake  off  the  relation  by 
a  change  of  domicile.  Whether  the  child 
adopted,  on  reaching  full  age,  could  reclaim 
Its  original  domicile  Is  a  question  not  raised 
by  the  facts  l)efore  us.  To  John  O.  Noxwi, 
therefore,  after  his  removal  to  this  state,  as 
well  as  while  an  inhabitant  of  Wisconsin, 
Eli^.abeth  B.  Burton,  now  Mrs.  Potter,  stood 
In  the  position  of  a  child  born  In  lawful  wed- 
lock. 

It  Is  therefore  unnecessary  to  consid» 
whether  the  court  erred  In  thinking  the  princi- 
ples of  equitable  estoiH>eI  might  have  justified 
the  court  In  ordering  distribution  to  Mrs.  Pot- 
ter, even  if  the  record  of  the  Wisconsin  court 
were  an  absolute  nullity.  The  record  was  val- 
id. The  court  so  found  by  its  judgment ;  and 
a  Judgment  cannot  be  set  aside  because  the 
court,  in  a  finding  for  appeal,  may  state  au 
insufilclent  reason  for  a  sound  conclusion. 

It  was  further  contended  that  the  Wiscon- 
sin statute  only  authorizes  proceedings  of 
adoption  before  a  county  judge,  whereas  the 
reasons  of  appeal  filed  in  the  superior  court 
state,  and  the  court  found  thereon,  that  the 
proceedings  under  the  statute  took  place  In 
the  county  court  With  respect  to  this  claim 
It  is  enough  to  say  that  the  record  of  these 
proceedings  is  made  part  of  the  findings,  and 
that  while  the  decree  was  entitled  In  and 
under  the  seal  of  the  county  court,  it  was 
made  on  a  petition  addressed  to  the  county 
Judge,  and  Is  signed  by  him  as  such.  It  is 
to  be  presmned,  after  this  lapse  of  time,  that 
the  county  Judge  thus  disposed  of  the  cause 
In  accordance  with  the  law  and  practice  ot 
his  state. 

There  Is  no  error.  In  this  opinion  the  oth- 
er judges  concurred. 
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(76  N.  J.  L.  482) 

DBFIANCB  rRUIT  CO.  ▼.  FOX. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 

June  15, 1908.) 

1.  AOTIOR  —  COITBOUDATIOR— DiBOBKTIOR  OT 

COUBT. 

In  many  cases,  the  gnestion  whether  actions 
shoald  be  consolidated  rests  in  the  discretion  of 
the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1.  Action,  S  631.] 

2.  Appkai.  and  Ebbor— Review— DiacKBTiON 
OF  LowBB  CouBT— Consolidation  or  Ao* 

TICKS. 

But  an  order  consolidating  local  actions,  the 
effect  of  which  is  to  change  the  venue  in  one  of 
tlie  actions  from  that  county  where  the  lands  in 
question  are  situate,  or  the  cause  of  action  arose, 
to  another  county,  is  not  witiiin  the  discretion 
ef  the  court,  aSects  the  substantial  rights  of  the 
party,  and  is  reviewable  on  error. 
8.  Same— Scope— Wbit  op  Ebbob. 

In  this  state  a  writ  of  error  is  not  confined 
to  the  review  of  proceedings  in  the  course  of  the 
common  law,  but  extends  to  decisions  rendered 
in  the  exercise  of  tlie  equitable  powers  of  a  court 
of  law,  or  in  the  coarse  of  its  statutory  or  sum- 
mary jurisdiction,  provided  they  result  in  a  final 
disposition  of  the  matter,  and  have  not  rested 
in  the  discretion  of  the  court. 

4.  SAifE— Decisions  Reviewable. 

A  final  judgment,  rendered  in  the  course  of 
the  common  law,  may  be  reversed  if  it  result 
from  an  erroneous  decision  of  an  interlocntory 
matter  not  in  the  course  of  the  common  law,  pro. 
Tided  such  decision  did  not  lie  in  discretion. 

5.  Samb. 

An  order  consolidating  local  actions,  which 
has  the  effect  of  changing  the  venue  in  one  of  the 
actions  from  that  county  in  which  the  parties 
are  entitled  to  have  the  trial  proceed  to  another 
county,  ia  the  proper  subject  of  an  assignment 
of  error. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  S  726.] 

6.  Exceptions,  Bill  op— Function  op. 

The  function  of  a  bill  of  exceptions  is  not 
confined  to  questlpns  raised  upon  the  trial  of  an 
action. 

7.  Jl7D0B»— DlSQUALIPICATION. 

A  justice  of  the  Supreme  Court,  who  acted 
for  that  court  in  granting  an  order  for  the  con- 
solidation of  local  actions,  the  result  of  which 
was  to  work  a  change  of  venue,  and  who  allowed 
a  bill  of  exceptions  upon  the  making  of  the  con- 
soli&tion  order,  has,  within  the  meaning  of  our 
Constitution  (article  6,  f  2,  par.  6),  given  a  ju- 
dicial opinion  in  the  cause,  in  favor  of  the  alleg- 
ed error  complained  of,  and  is  disqualified  from 
sitting  as  a  member  of  the  Court  of  Errors  and 
Appeals,  upon  the  review  of  the  resulting  judg' 
ment,  where  the  consolidation  order  is  assigned 
for  error. 

[Ed.  Note.- For  cases  in  point  see  Cent  Dig. 
vol.  29,  Judges,  §;  220,  221.] 

8.  Appeal  and  Ebbob  —  Review — Questions 
op  Fact. 

An  order  consolidating  local  actions,  based 
upon  a  determination,  as  matter  of  fact  that 
the  two  actions  theretofore  depending  were  based 
upon  a  single  cause  of  action,^  that  was  properly 
triable  in  the  county  to  which  the  cause  was 
assigned  for  trial  as  a  result  of  the  consolida- 
tion, there  being  no  ground  for  contending  that 
the  finding  of  fact  was  unsupported  by. evidence, 
Keld.  not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §!  3809-3913.] 
9;  Venxjb —  Watebs  and  Wateb  Coubses— 

Dams— Injuries — Actions. 

Where  there  is  a  single  injury  by  backwater, 
affecting,  at  the  same  time,  lands  that  lie  in  two 
counties,  or  where,  by  the  construction  of  a  dam 


in  one  county,  water  is  backed  upon  lands  lying 
in  another  county,  the  action  is  triable  in  either 
county. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Oi» 
vol.  48,  Venue,  S  9.] 

Mintnm,  J.,  dissenting. 
(Syllabus  by  the  Coort.) 

Error  to  Snpieme  Court 

Action  by  the  'Defiance  Fmlt  Company 
against  Thomas  C.  Fox.  Judgment  for  de> 
fendant,  and  plaintiff  brings  error.   AfiSrmed. 

George  J.  Bergen  and  John  W.  Westcott, 
for  plaintiff  in  error.  Henty  S.  Alvord.  tor 
defendant  in  error. 

PITNEY,  Oh.  The  record  brought  up  bf 
this  writ  of  error  discloses  that  two  separate 
actions  of  tort  were  brought  by  the  Defiance 
Fruit  Company,  now  plaintiff  in  error,  against 
Fox,  the  defendant  in  error,  in  the  Supreme 
Court.  In  one  action  the  venae  was  laid  In 
the  comity  of  Onmberland,  and  the  declara- 
tion averred  that  the  plaintiff  was  lawfully 
possessed  ol  certain  lands  situate  In  that 
county,  near  to  a  certain  stream  of  water, 
and  that  the  defendant  wrongfully  raised  a 
certain  dam  In  the  stream,  and  ther^y  flood- 
ed the  lands  of  the  plaintiff  with  backwater. 
In  the  other  action  the  venue  was  laid  in  the 
county  of  Salem,  and  the  declaration  averred 
tliat  the  plaintiff  was  possessed  of  certain 
lands  in  that  county,  near  to  a  certain  stream 
of  water,  and  that  the  defendant  wrongfully 
placed  and  raised  a  certain  dam  across  this 
stream,  and  thereby  flooded  the  last-mention- 
ed lands  of  the  plaintiff  with  backwater.  So 
far  as  appears  from  the  face  of  the  declara- 
tions, the  actions  were  based  upon  separate 
and  distinct  injuries  to  separate  and  distinct, 
tracts  of  land;  and,  since  the  causes  of  ac- 
tion were  local,  the  veaue  in  each  action  was 
properly  laid  in  the  county  wherein  the  re- 
spective lands  were  alleged  to  be  situate. 
From  the  record  it  further  appears  that  upon 
motion  of  the  defendant,  it  being  made  to  ap- 
pear to  the  court  that  the  two  suits  were 
founded  upon  the  same  cause  of  action,  it 
was  ordered  that  they  be  consolidated,  by  dis- 
continuing the  action  In  which  the  venue  was 
laid  in  Salem  county,  and  continuing  that  in 
which  the  venue  was  laid  in  Cumberland 
county.  In  the  same  maimer,  in  all  respects, 
as  if  the  declaration  were  couched  In  proper 
language  to  cover  the  damage  to  the  plaintiff 
In  both  of  said  counties,  and  with  leave  to 
amend  the  declaration  U  necessary.  No 
amendment,  however,  was  made.  The  de- 
fendant pleaded  the  general  Issue,  and  the 
consolidated  suit  was  brought  on  for  trial  be- 
fore a  circuit  court  judge  In  the  county  of 
Cumberland,  and  resulted  in  a  verdict  in  fa- 
vor of  the  defendant,  upon  which  Judgmait 
was  entered. 

All  this  appears  by  the  strict  record  of  the 
Judgment,  and  by  the  same  record  It  appears 
that  the  order  consolidating  the  actions  was 
made  by  Mr.  Justice  Trenchard  for  the  Su- 
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preme  Court  Then  la  aim  a  bill  ot  excep- 
tlcms,  sealed  by  Justice  Trencbard,  to  bis  rul- 
ing oonsolldatlng  the  actions.  Error  having 
been  assigned  upon  the  order  of  consolidation, 
the  first  qneatloD  stirred  upon  the  argument 
In  this  court  was  whether  Mr.  Justice  Trencb- 
ard was,  under  the  circunistances,  disqualified 
from  sitting.  The  ConstituUon,  art  6,  g  2, 
par.  e,  speaking  of  this  court  provides  that: 
"When  a  writ  of  error  shall  be  brought  no 
Justice  who  has  given  a  judicial  opinion  In 
the  cause  In  favor  of  or  against  any  error 
complained  of,  shall  sit  as  a  member,  or  have 
a  voice  on  the  hearing,  or  for  Its  affirmance 
'  or  reversal ;  but  the  reasons  for  such  opinion 
shall  be  assigned  to  the  court  in  writing." 
Since  in  the  maklug  of  the  order  for  consoli- 
dation Mr.  Justice  Treochard  sat  and  acted 
for  the  Sopreme  Court,  and  allowed  the  bill 
of  exceptions,  it  is  plain  that  he  has,  within 
tlie  meaning  of  the  Constitution,  given  a  judi- 
cial oplnlMi  in  the  cause  in  favor  of  the  al- 
leged error  complained  of.  He  Is  therefore 
disqualified  from  sitting  in  this  coturt  If  the 
alleged  error  is  in  its  nature  reviewable. 

la  many,  if  not  in  most  cases,  the  question 
vhetlier  actions  should  be  consolidated  rests 
In  the  discretion  of  the  court  But  in  the 
present  case  the  effect  of  consolidation  was, 
with  respect  to  one  of  the  two  actions,  to 
«hange  the  venue.  By  section  202  of  our 
practice  act  (P.  li.  1903,  p.  580)  the  change  of 
Tenue,  in  tranrttory  actions,  is  left  to  the  dis- 
cretion of 'tlie  court  But  by  section  201  it  is 
provided  tliat  "every  local  action  shall  be 
tried  in  the  county  where  the  lands  in  ques- 
tion are  situate  or  the  cause  of  action  arose," 
except  where  there  is  a  trial  at  the  bar  of 
the  Supreme  Court  An  action  for  nuisance 
to  lands  liy  overflowing  them  with  backwater 
is  local,  and  must  be  tried  in  the  county 
where  the  lands  lie  or  the  cause  of  action 
Jirose.  Deacon  v.  Sbreve,  23  K  J.  Law,  204. 
As  pointed  out  by  Mr.  Justice  Dixon  in  Ulll 
▼.  Nelson,  70  N.  J.  Law,  376,  378,  57  AU.  411: 
"Originally  tlie  pleader  was  required  to  state 
truly  the  place  where  each  fact  asserted  by 
•  him  occurred,  and  If  issue  was  joined  thereon, 
the  fact  was  tried  by  a  jury  summoned  from 
that  neighborhood  or  venue.  Afterwards, 
when  jurors  were  no  longer  expected  to  de- 
'dde  issues  of  fact  upon  their  own  knowledge, 
a  fictitious  venue  was.  In  some  actions,  per- 
mitted, and  the  pleader  assigned  to  his  facts, 
under  a  videlicet,  the  place  In  which  he  de- 
sired the  trial  to  be  held.  These  actions  were 
then  styled  transitory.'  But  this  fiction  was 
not  allowed  when  the  cause  of  action  was  so 
related  to  a  certain  piece  of  land  that  it  must 
have  arisen  on  or  near  the  land.  Actions  for 
such  causes  were  styled  'local,'  and  triable 
only  in  the  vicinity  where  the  land  lay."  He 
proceeded  to  show  that  this  rule  is  of  such 
substantial  force  in  the  common  law  that  If 
a  local  cause  of  action  arise  outside  of  the 
realm,  the  law  courts  have  no  jurisdiction  over 
it  This  decision  was  approved  and  followed 
by  this  court  in  Doherty  v.  Catskill  Cemept 


Oa,  72  N.  J.  Law,  316,  65  Aa  508.  Our  i;£g- 
islature,  so  far  from  changing  this  rule  of  the 
common  law  respecting  local  actions,  has 
perpetuated  it  by  distinct  enactment  The 
right  of  the  plaintiff  to  have  an  action  of  this 
character  tried  hi  the  county  where  the  lands 
are  situate,  or  the  cause  of  actiofi  arose,  is  a 
substantial  right  of  which  he  may  not  law- 
fully be  deprived  by  the  court  Assuming, 
therefore,  that  the  plaintiff  herein  had  two 
separate  causes  of  action,  arising  in  different 
counties,  and  affecting  lands  situate  in  differ- 
ent counties,  aa  was  averred  In  its  several 
declarations,  the  Supreme  Court  erred  In 
making  an  order  for  consolidating  the  actions, 
the  necessary  effect  of  which  was  to  require 
the  plaintiff  to  go  to  trial  before  a  jury  of- 
the  county  of  'Cumberland,  upon  that  action 
which  arose  in  Salem  county,  and  affected 
lands  therein  situate. 

If,  therefore,  the  error  assigned  in  this  be- 
half is  not  reviewable  by  this  court,  it  must 
be  either  because  the  error  is  not  sufficient- 
ly manifested  by  the  record  and  bill  of  ex- 
ceptions, or  because  it  arose  otherwise  than 
according  to  the  course  of  the  common  law. 
Of  course,  the  judgment  that  eventuated  in 
favor  of  the  defendant  is  according  to  the 
course  of  the  common  law,  and  the  question 
Is  whether  an  alleged  error  that  entered  in- 
to this  judgment  the  error  arising  in  the  ex- 
ercise of  the  equitable  power  of  the  court  in  a 
matter  not  resting  in  discretion,  taints  the  re- 
sulting common-law  judgment  According  to 
the  English  practice,  a  writ  of  error  lay  "where 
a  party  Is  aggrieved  by  any  error  in  the  foun- 
dation, proceeding,  judgment,  or  execution 
of  a  suit  in  a  court  of  record.  *  •  •  And 
It  is  said  that -whenever  a  new  jurisdiction 
is  erected  by  act  of  Parliament  and  the  court 
or  judge '  that  exercise  this  jurisdiction  act 
aa  a  court  or  judge  of  record,  according  to 
the  course  of  the  common  law,  a  writ  of  er- 
ror lies  on  their  judgments ;  but  when  they 
act  in  a  summary  way,  or  in  a  new  course 
different  from  the  common  law,  there  a  writ 
of  error. lies  not  but  a  certiorari.  To  amend 
errors  in  a  court  not  of  record,  a  writ  of 
false  judgment  is  the  proper  remedy."  2 
Tldd's  Prac.  (3d  Am.  from  9th  London  Ed.) 
1134  But  in  this  state,  and  notably  In  this 
court  from  an  early  i)eriod  this  limitation 
of  the  common-law  writ  of  error  has  t>een, 
to  some  extent  departed  from,  in  favor  of 
a  more  liberal  review,  and  by  a  long  line  of 
cases  it  has  become  with  us  established  law 
that  the  writ  of  error  is  not  confined  to  the 
review  of  proceedings  in  the  course  of  the 
common  law,  but  extends  to  decisions  ren- 
dered In  the  exercise  of  the  equitable  powers 
of  a  court  of  law,  or  in  the  course  ot  its 
statutory  or  summary  jurisdiction,  provided 
they  result  in  a  final  disposition  of  the  mat- 
ter, and  have  not  rested  in  the  discretion  of 
the  court 

In  Woodruff  v.  Chapln,  23  N.  J.  Law,  555, 
after  elaborate  argument  by  able  counsel, 
this  court  held,  in  an  opinion  by  Chief  Ju»- 


Digitized  by 


Google 


462 


70  ATLANTIC  RBPORTBB. 


(N.X 


tlce  Green,  that  an  order  made  by  tbe  Su- 
preme Court,  settling  the  priority  among  ex- 
ecutions against  the  same  defendant,  and 
ordering  one  to  be  satisfied  out  of  the  pro- 
ceeds of  sale  In  preference  to  others,  was  re- 
viewable on  writ  of  error.  The  subject  was 
again  exhaustively  reviewed  by  this  court  In 
Eames  v.  Stiles,  81  N.  J.  Law,  490,  where 
there  was  a  motion  to  dismiss  a  writ  of  er- 
ror, bronght  to  review  a  decision  of  the  cir- 
cuit court  denying  a  motion  to  set  aside  an 
award  of  arbitrators,  and  In  an  opinion  by 
Oblef  Justice  Beasley,  citing  many  cases.  It 
was  laid  down  that  a  writ  of  error  will  He 
in  all  cases  where  the 'decision  of  the  infe- 
rior court  Is  final,  and  has  not  proceeded  from 
'a  matter  resting  In  discretion.  In  Ennis  v. 
Eden  Mills  Paper  Co.,  65  N.  J.  Law,  577,  48 
Atl.  610,  this  court  reviewed  an  order  of  tbe 
circuit  court  refusing  to  open  and  set  aside  a 
mechanic's  lien  judgment.  In  Stratford  v. 
Mallory,  70  N.  J.  Law,  294,  58  Atl.  347,  we  re- 
viewed a  decision  of  the  Supreme  Court,  ren- 
dered upon  a  summary  investigation  of  an 
election  of  directors  of  a  corporation.  In  these 
cases  final  decisions  that  were  not  according 
to  the  course  of  the  common  law  were  held  re- 
viewable. It  results,  a  fortiori,  that  a  final 
Judgment,  rendered  In  the  course  of  the  com- 
mon laWi  may  be  reversed  If  It  result  from  an 
erroneous  decision  of  an  Interlocutory  mat- 
ter not  In  the  course  of  the  common  law,  pro- 
vided such  decision  did  not  lie  In  discretion. 
Indeed,  such  seems  to  have  been  the  practice 
even  in  England.  In  Gilllland  v.  Rappleyea, 
15  N.  J.  Law,  at  page  145,  Homblower,  C. 
X,  said:  "Although  this  court  will  not  draw 
Into  discussion,  upon  writ  of  error,  such  or- 
ders as  may  have  been  made- upon  applica- 
tion to  the  mere  discretion  of  the  court  below, 
yet  error  may  be  assigned  on  such  interme- 
diate proceedings  In  a  cause,  not  apparent 
on  record,  as  show  the  final  Judgment  to  be 
erroneous.  The  books  of  entries  furnish  al- 
most Innumerable  precedents  of  assignments 
of  errors  on  such  matters" — citing  Lilly's 
Ent  221,  292.  And  In  Lucke  t.  Kieman,  68 
N.  J.  Law.  281,  53  Atl.  566,  this  court  review- 
ed and  reversed  a  Judgment  of  the  circuit 
court,  on  the  ground  of  error  In  the  making  of 
an  Interlocutory  order  without  notice  to  the 
defendant,  and  without  proof  to  show  any 
ground  for  dispen.slng  with  sucb  notice,  the 
effect  of  the  order  being  to  revoke  an  exten- 
sion of  time  for  pleading  previously  granted. 
We  are  therefore  clearly  of  the  opinion  that 
the  order  of  the  Supreme  Court  in  the  pres- 
ent case,  entered  upon  the  opinion  of  Justice 
Trencbard,  and  to  which  be  sealed  an  excep- 
tion, being  an  order  not  resting  in  discretion, 
but  affecting  the  substantial  rights  of  the 
plaintiff,  is  the  proper  subject  of  an  assign- 
ment of  error.  We  have  no  diflSculty  In  find- 
ing In  the  record  the  evidence  of  the  alleged 
error.  The  consolidation  order  Is  embodied 
in  the  strict  record  of  tbe  Judgment  as  made 
up  by  the  Supreme  Court,  and  it  appears,  by 
the  same  record,  to  have  been  entered  upon 


tbe  motion  of  defendant's  attorney,  and  with- 
out consent  of  the  plaintiff.  And,  as  already 
pointed  out.  It  further  appears  by  bill  of  ex- 
ceptions (If  this  were  necessary)  that  objec- 
tion was  made  by  tbe  plaintiff  at  the  time 
the  consolidation  was  ordered. 

The  function  of  a  bill  of  exceptions  is  not 
confined  to  questions  raised  upon  the  trial 
of  an  action.  By  the  ancient  common  law 
a  writ  of  error  lay  only  for  an  error  in  law 
apparent  in  the  record,  or  for  an  error  In 
fact,  such  as  the  death  of  a  party  before 
judgment.  It  lay  not  for  an  error  in  law  not 
appearing  In  the  record.  But  more  than 
600  years  ago  this  was  remedied  by  the  stat- 
ute of  Westminster  II  (St  13  Edw.  I,  c. 
31;  1  Stat  at  Large,  p.  99;  1  Bac  Abridg. 
527;  2  Inst  426),  whereby  It  was  enacted 
that:  "When  one  that  is  Impleaded  before 
any  of  the  justices  doth  alledge  an  exception, 
praying  that  the  Justices  will  allow  It  which 
if  they  will  not  allow.  If  he  that  alledged  tbe 
exception  do  write  the  same  exception,  and 
require  that  the  Justices  will  put  to  their 
seals  for  a  witness,  the  Justices  shall  so  do; 
and  if  one  will  not,  another  of  tbe  company 
shall.  And  If  the  king,  upon  complaint  made 
of  the  Justices,  cause  the  record  to  come  be- 
fore him,  and  the  same  exception  be  found 
not  in  the  roll,  and  the  plaintiff  shew  the  ex- 
ception written,  with  the  seal  of  a  Justice  pat 
to,  the  Justice  shall  be  commanded  that  be 
appear  at  a  certain  day,  either  to  confess  or 
deny  his  seal.  And  if  tbe  Justice  cannot  deny 
bis  seal,  they  shall  proceed  to  Judgment  ac- 
cording to  the  same  exception,  as  it  ought  to 
be  allowed  or  disallowed."  There  Is  nothing 
in  this  language,  nor  in  tbe  pm-pose  of  the 
enactment  to  confine  the  bill  of  exceptions  to 
questions  of  law,  raised  upon  the  trial  of  an 
action.  As  pointed  out  by  Lord  Coke  (2  Inst 
427) :  "This  extendeth  not  only  to  all  pleas, 
dilatory  and  peremptory,  etc.,  and  (as  hath 
been  said)  to  prayers  to  be  received,  oyer  of 
any  record  or  deed,  and  the  like,  but  also  to 
all  challenges  of  any  Jurors  and  any  notarial 
evidence,  given  to  any  Jury,  which  by  the 
court  Is  overruled." 

The  statute  of  Westminster  II  In  Its  sub- 
stance was  enacted  In  this  state  as  early  aa 
March  7,  1797  (Pat  Laws,  p.  245;  Rev.  St 
1847,  p.  980,  c.  17).  In  the  revision  of  the 
practice  act  in  1874  the  act  of  1797  was  In- 
serted in  substance,  omitting,  however,  the 
clause  requiring  the  judges  to  appear  and  con- 
fess or  deny  their  seals  (Gen.  St.  1895,  p.  2573, 
S  242),  and  in  a  still  more  abbreviated  form  we 
find  the  enactment  as  section  211  of  our  pres- 
ent practice  act  (P.  L.  1903,  p.  692),  which  pro- 
vides that :  "In  any  action  where  a  writ  of  er- 
ror lies,  if  exceptions  shall  be  taken,  the  Jus- 
tice or  Judge  shall  settle  and  seal  the  same,  on- . 
less  the  time  limited  for  bringing  a  writ  of 
error  shall  have  expired;  the  exceptions 
shall  be  returned  with  the  writ  of  error." 
As  long  ago  as  the  year  1797  It  was  held  by 
our  Supreme  Court  In  Ford  v.  Potts,  6  N.  J. 
Law,  388,  that  the  function  of  tbe  bill  of  ex- 
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captions  was  hot  rcsstricted  to  trlala  Klnsey, 
C.  J.,  said :  "The  design  of  the  statute  was  to 
provide  for  examining  errors  which  could  not 
properly  be  Inserted  In  the  record,  and  al- 
lows an  exception  wherever  a  party  Is  Im- 
pleaded— ^that  Is,  sued  or  prosecuted — and  I 
see  no  reason  for  restricting  It  to  trials.  I 
recollect  a  case  where  a  challenge  to  the  ar- 
ray was  made,  and,  being  overruled,  a  bill  of 
exceptions  was  taken,  and  the  question  car- 
ried before  the  Governor  and  council,  by 
whom  It  was  determined;  and  the  right  to 
except  was  never  questioned. ,  If  the  proceed- 
ings of  the  Inferior  court  were  illegal,  and 
violated  the  rights  of  the  party,  this  court 
would,  in  soBie  form  or  another,  come  at  the 
error,  and  see  that  justice  was  done."  It 
having  been  thus  determined  that  the  order 
of  consolidation  In  this  case  Is  reviewable, 
and  that  the  alleged  error  therein  is  properly 
evidenced,  It  follows  that  Mr.  Justice  Trench- 
ard  Is  disqualified  from  participation  In  the 
decision  of  the  cause,  and  he  has  taken  no 
part  therein. 

Coming  now  to  the- merits  of  the  error  as- 
signed upon  the  consolidation  order,  we  ob- 
serve that  the  order  was  based  upon  a  deter- 
mination, as  matter  of  fact,  that  the  two 
suits  theretofore  depending  were  based  upon 
the  same  cause  of  action.  It  Is  not  contended 
that  this  finding  of  fact  was  unsupported  by 
evidence,  and  so  It  is  not  reviewable  here,  for 
our  review  by  writ  of  error  is  confined  to 
questions  of  law  only.  Since,  therefore,  the 
plaintiff.  Instead  of  having  two  separate  and 
distinct  causes  of  action,  as  would  appear 
from  the  averments  of  the  declarations,  had 
In  fact  but  a  single  cause  of  action,  which 
affected  lands  lying  in  two  counties,  the  con- 
solidation of  the  actions  was  not  only  within 
ibe  power  of  the  Supreme  Court,  but  was 
entirely  lawful  and  proper.  For  where  there 
Is  a  single  injury  by  backwater,  affecting  at 
the  same  time  lands  that  lie  In  two  counties, 
the  action  Is  triable  In  either  county;  or 
where,  by  the  construction  of  a  dam  in  one 
county,  water  is  unlawfully  backed  upon 
lands  lying  In  another  county,  the  venue  may 
be  laid  In  either  county.  Barden  v.  Crocker, 
10  Pick.  (Slass.)  383,  390,  and  cases  cited.  It 
may  be  added  that  the  evidence,  returned 
with  the  bills  of  exceptions  sealed  at  the 
trial,  clearly  shows  that  the  cause  of  action 
was  such  as  was  properly  triable  In  either 
Cumberland  or  Salem.  The  order  for  con- 
solidation furnishes  no  ground  for  reversal. 

The  remaining  assignments  of  error  re- 
late to  the  proceedings  upon  the  trial  before 
the  circuit  judge  and  jury. 

The  third  assignment  refers  to  six  differ- 
ent exceptions  sealed  to  the  rulings  of  the 
trial  judge,  permitting  as  many  different 
questions  to  be  asked  of  the  plaintiff's  witness 
Rider  upon  his  cross-examination.  This  as- 
signment Is  multifarious,  and  for  that  reason 
might,  perhaps,  be  properly  Ignored.  See 
Associates  v.  Davison,  20  N.  J.  liaw,  415, 
418;    State. T.  Zeilman  (N.  J.  Sup.)  68  AQ. 


468,  %T0.  Upon  examining  the  testimony, 
however,  that  was  admitted,  over  objection, 
while  It  appears  that  certain  questions  were 
Irrelevant,  the  evidence  adduced  was  not 
such  as  can  be  deemed  to  have  materially 
prejudiced  the  plaintiff  In  error,  especially 
since  the  trial  judge,  at  plaintiffs  request, 
gave  to  the  jury  instmctlona  that  eliminated 
It  from  consideration. 

The  next  assignment  of  error  that  is  re- 
lied upon  relates  to  the  refusal  of  the  judge 
to  charge,  as  requested  by  the  plaintiff,  as 
follows:  "The  defendant's  own  witnesses 
prove  that  the  level  of  the  water  In  the  de- 
fendant's pond  Is  12  inches  below  the  level 
of  the  water  on  the  plaintiff's  sheeting,  and 
that  at  the  same  time  the  water  was  10  Inch- 
es deep  on  the  sheeting.  If  you  believe 
this  evidence,  It  constitutes  an  actionable 
wrong  on  the  part  of  the  defendant,  and  the 
plaintiff  is  entitled  to  recover,  unless  some 
defense  Is  established."  We  think  the  trial 
judge  was  justified  in  overmiing  this  request,, 
because  from  the  mere  facts  stated  therein 
It  did  not  necessarily  follow  that  the  natural 
lerel  of  the  water  upon  plaintiff's  property 
bad  been  raised  by  defendant  The  trial 
judge  charged  upon  this  topic  as  follows: 
"If  the  defendant  dammed  the  water  back, 
so  that  it  flooded  the  plaintiffs  land  beyond 
the  ordinary  confines  of  the  stream  upon 
Its  land,  and  the  result  of  that  was  to  Injure 
Its  crops,  It  is  entitled  to  a  verdict  at  your 
hands  for  such  damage  as  you  think  It  has 
sustained,  unless  you  find  that  It  has  suffered 
the  defendant  to  pen  up  those  waters,  and 
hold  them  there  during  a  period  of  20  years." 
This  instruction  sufficiently  laid  before  the 
jury  the  real  matter  In  controversy.  The 
only  criticism  that  suggests  itself  to  us  Is 
that  the  Instruction  as  given  did  not  call 
the  Jury's  attention  to  the  fact  that  there 
might  be  a  liablity  for  some  damages  (per- 
haps only  nominal  damages)  for  unlawful- 
backwater,  even  though  it  did  not  Injure  the 
plaintiffs  crops.  But  there  was  no  efficient 
request  that  called  to  the  judge's  mind  the 
liability  of  the  defendant  to  respond  in  dam- 
ages other  than  such  as  arose  from  Injury 
to  the  plaintiff's  crops.  Nor  was  there  any 
exception  to  the  instruction  as  given. 

Error  la  assigned  because  of  the  refusal  of 
the  third  request  (which  referred  to  the  de- 
fense of  adverse  user),  and  of  the  fourth  re- 
quest (which  referred  to  the  burden  of  sus- 
taining this  defense).  But  these  points  were 
included  in  certain  other  requests  submitted 
by  the  plaintiff,  which  were  charged  by  the 
trial  judge. 

The  other  questions  raised  In  argument  re- 
quire no  spedal  mention. 

The  judgment  under  review  should  be  af- 
firmed. 

GARRISON,  J.  (concurring).  A  word  or 
two  will  explain  my  vote,  which  is  with  the 
majority  upon  the  merits  of  the  case,  but 
is  opposed  to  their  decision  as  to  the  con- 
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Btltntlona)  dlsquallflcatton  of  one  of  the 
members  of  this  court,  which  tarns  npon 
and  Incidentally  InvoWeB  an  Important  ques- 
tion of  practice. 

The  situation  Is  correctly  described  In  the 
opinion  of  the  Chancellor.  The  plalntUF  in 
leircH:,  who  was  the  plaintiff  below,  had 
brought  two  suits  against  the  defendant  for 
the  same  cause  of  action,  one  In  Salem  coun- 
ty, and  one  In  Cumberland  county.  An  ap- 
plication tmder  section  164  of  the  practice 
act  (P.  L.  1903,  p.  S81)  was  made  to  Jus- 
tice Trmchatd  at  chambers,  who,  conceiv- 
ing that  the  plaintiff's  cause  of  action  was 
entire,  and  could  all  be  disposed  of  In  the 
action  In  Cumberland  county,  ordered  that 
the  action  In  Salem  county  be  discontinn- 
ed.  Subsequently  the  action  In  Cumberland 
county  came  on  for  trial  before  Judge  Endl- 
cott  and  a  jury,  resulting  In  a  verdict  for 
the  defendant,  upon  which  Judgment  was 
entered  against  the  plaintiff,  who  thereapon 
sued  out  this  writ  of  error,  in  ttie  return  to 
which  appears  the  order  that  had  been  made 
by  Justice  Trenchard  at  chambers. 

My  awoclates  think  that  tills  order  is  prop- 
erly before  us  on  this  writ  of  error,  and  that 
Its  effect  is  to  disqualify  Mr.  Justice  Tren- 
chard from  sitting  as  a  member  of  this  court, 
upon  the  review  of  the  trial  errors  of  Judge 
Endlcott  I  differ  with  the  majority  of  the 
court  upon  each  of  these  propositions,  for 
reasons  briefly  to  be  stated. 

I  agree  that  the  Judgment  brought  up  by 
this  writ  of  error  should  be  affirmed,  and  I 
copcnr  in  so  much  of  the  opinion  of  the  Chan- 
cellor as  deals  with  the  bills  of  exception, 
sealed  by  Judge  Bndicott  upon  the  trial  of  the 
action  In  which  such  Judgment  was  recpvered. 

I  do  not  agree  that  the  order  made  by 
Justice  Trenchard  is  brought  here  by  this 
writ  of  error.  Hence  I  do  not  agree  that 
Justice  Trenchard,  by  reason  of  his  having 
made  such  order,  Is  disqualified  from  sitting 
upon  the  review  of  the  errors  assigned  upon 
this  writ  of  error;  neither  do  I  share  the 
views,  expressed  In  the  majority  opinion, 
as  to  the  practice  upon  error,  on  the  strength 
of  which  the  disqualification  of  Mr.  Justice 
Trenchard  is  based.  To  be  more  explicit, 
I  do  not  agree  that  the  order  made  by 
Justice  Trenchard,  discontinuing  the  action 
that  had  been  brought  In  Salem  county,  is 
any  part  of  the  record  of  the  action  brought 
In  Cumberland  county,  which  resulted  in  the 
Judgment  that  Is  brought  up  by  this  writ 
of  error,  or  that  such  order  has  any  place 
in  the  return  to  such  writ  of  error,  or  that 
such  order  In  any  wise  appertains  to  or  af- 
fects the  judgment  under  review.  The  force 
of  this  last  remark  would  be  strikingly  ap- 
parent had  we  concluded  that  Justice  Tren- 
chard erred  in  making  the  order  complained 
of ;  for  in  that  case  we  would  be  confronted 
with  the  more  than  dubious  propriety  of  re- 
versing a  judgment  for  defendant  because  of 
an  error,  the  sole  effect  of  which  was  to  In- 
crease the  measure  of  damages  the  plaintiff 


stood  to  recover,  ^or  It  mast  be  obvious  to 
any  one  that  the  practical  effect  of  the  order 
discontinuing  the  plaintiff's  action  In  Salem 
county  was  to  double  up  the  damages  recov- 
erable by  the  plaintiff  in  its  Cnmberland  coun- 
ly  action,  so  tliat,  if  such  order  was  erroneous. 
It  was  injurious  In  no  respect  to  the  action 
whose  final  Judgment  Is  before  n&  The  noc^ 
mal  rules  of  correct  practice  Imperatively 
required  that  the  plahitlff,  if  It  conceived 
Itself  aggrieved  by  the  change  of  venue  of 
Its  Salem  county  action,  should  appeal  to  the 
supreme  court  before  asking  double  damages 
of  the  Cumberland  county  Jury.  Such  exper- 
imentation is  perilously  near  to  waiver.  If 
not  waived,  the  error  was  In  the  Salem 
county  action.  That  an  error  injurious  in 
one  action  cannot  lead  to  the  reversal  of  the 
judgment  recovered  in  another  action  would 
seem  to  require  no  argument 

Cases,  presently  to  be  cited,  show  conclu- 
sively that  the  order  made  by  Justice  Tten- 
chard  is  no  part  of  the  record  of  the  judg- 
ment recovered  before  Judge  Endlcott,  and 
that  it  Is  not  embraced  In  the  return  to  the 
writ  of  error  that  constitutes  the  case  be- 
fore us. 

It  may,  however,  be  urged  that  Justice 
Trenchard's  order,  even  if  not  strictly  em- 
braced In  the  return  to  this  writ  of  error, 
is  before  us  by  virtue  of  Its  essentially  re- 
viewable character.  To  this,  however,  I  can 
no  more  assent  than  I  can  to  the  propriety 
of  Its  place  in  the  return.  The  order  was 
made  by  a  single  justice  at  chambers.  Such 
orders  are  either  of  a  discretionary  character, 
and  on  that  account  not  subject  to  review, 
or  else  they  are  reviewable,  in  which  latter 
case  they  are  reviewed  by  the  Supreme  Court 
itself,  under  a  common-law  practice  that  Is 
one  of  Its  inherited  and  established  preroga- 
tives. Key  V.  Paul,  61  N.  J.  Law,  133,  38  AtL 
823. 

Inasmuch  as  this  prerogative  antedated 
the  Constitution  of  1844,  It  was.  one  of  those 
."powers"  of  the  Supreme  Court  that  were 
authoritatively  continued  by  that  Instrument. 
So  that,  even  should  an  act  of  the  Legislature 
expressly  authorize  the  bringing  into  this 
court,  in  the  first  Instance,  of  orders  thus 
susceptible  of  review  by  the  Supreme  Court, 
such  statute  would,  under  our  decisions,  be 
inefiicacious  and  Invalid,  as  an  unconstitu- 
tional Interference  with  the  supervisory  fa- 
culty of  tlie  Supreme  Court  over  its  own 
practice.  Central  R.  B.  Co.  v.  Tunlson,  55 
N.  J.  Law,  501,  27  Atl.  929;  East  Orange  v. 
Hussey,  70  N.  J.  Law,  244,  57  Atl.  1086;  In 
re  Branch,  70  N.  J.  Law,  537,  67  AU.  431. 

Orders  of  a  single  judge  striking  out  de- 
fective pleadings  may  now,  by  force  of  a 
statutory  practice,  be  spread  upon  the  record 
of  the  judgment  recovered  in  the  action, 
and  be  in  that  way  returned  to  this  court, 
because  such  orders  are  otherwise  not  of  a 
reviewable  nature;  but  this  statutory  prac- 
tice is  confined  to  the  one  class  of  cases  men- 
tioned, and  only  serves  to  emphasize  the  di- 
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lemma  presented  by  a  reviewable  order  such 
88  that  now  Tinder  consideration.  For  If  Jus- 
tice Trenchard's  order  be  not  reylewable.  It 
is  not  the  subject  of  this  writ  of  error; 
whereas  if  it  be  reTiewable,  it  must  be  re- 
viewed by  tbe  Supreme  Court,  a  procedure 
tliat  even  statutory  provision,  still  less  mere 
irregularity  of  practice,  is  powerless  to  abro- 
gate or  Impair. 

The  dilemma  presented  by  the  constitu- 
tional right  of  the  Supreme  Court  to  review 
tbe  orders  of  one  of  its  own  justices  Is  not 
disposed  of  by  the  assertion  that  the  order 
of  a  single  Justice  Is  the  same  thing  as  the 
order  of  the  Supreme  Court  Itself.  Not  only 
Is  such  assertion  manifestly  unsound  In  point 
of  fact,  but  it  Is  also  In  direct  contravention, 
both  of  our  statutory  law,  and  of  the  estab- 
lished practice  of  our  courts.  For  If  such 
Identity  in  reality  existed,  the  studied  pur- 
pose of  our  practice  act,  in  many  of  Its  sec- 
tions, to  treat  the  two  as  dlfterent  things 
would  be  utterly  meaningless,  and  the  state- 
ment of  Mr.  Justice  Dixon,  In  Key  v.. Paul, 
that  "orders  made  by  a  single  Judge  at  cham- 
bers, even  though  made  under  the'  express  au- 
thority of  a  statute,  are  generally  subject  to 
review  by  tbe  court  itself'  would  be  a  pal- 
pable absurdity. 

More  conclusive  still  are  the  provisions  of 
the  practice  act  In  sections  251  and  252  (P.  L. 
1903,  p.  601),  the  first  of  which  states  the 
condition  upon  which  the  decision  of  a  single 
Justice  shall  be  deemed  to  be  tbe  decision  of 
the  Supreme  Court,  viz.,  when  tbe  matter  has 
been  so  heard  by  consent  of  parties,  and  the 
second  of  which  authorizes  the  single  Justice, 
to  whom  application  is  made,  to  refer  the 
same  to  the  Supreme  Court — provisions  that 
would  be  fatuous  in  the  extreme  if  it  were 
true  that  without  such  consent,  and  without 
such  reference,  an  order  of  a  single  Justice 
was,  of  itself,  the  order  of  the  Supreme 
Court.  The  very  section  of  the  practice  act 
under  which  tbe  present  motion  was  made 
before  Justice  Trenchard  expressly  provides 
that  the  application  may  be  made  to  the  court 
Id  which  the  action  is  pending,  or  may  be 
made  to  a  Judge  thereof.  The  application 
having  been  made  to  a  Judge,  an  appeal  lay 
to  the  Supreme  Court,  which  cannot  be 
brought  to  us  instead  of  to  it.  It  is  perhaps 
needless  to  say  that  a  bill  of  exceptions,  al- 
lowed by  the  Judge  who  made  the  order,  is 
entirely  InefScacious  to  this  end.  That  tbe 
order  of  Justice  Trenchard  Is  not  really  re- 
garded as  tbe  order  of  the  Supreme  Court  It- 
self Is  conclusively  shown  by  the  decision 
that  Jijstlce  Trenchard  alone  Is  disqualified 
to  sit,  whereas,  had  his  order  been  In  fact  the 
order  of  the  Supreme  Court,  the  decision 
must  have  been  that  the  Supreme  Court,  or 
at  least  some  one  of  its  branches,  was  dis- 
qoalifled.  The  fact,  therefore,  must  be  faced 
that  we  are  dealing  with  the  order  of  a  slu- 
ice Judge  and  that  we  are  deciding  whether 
such  order  is  part  of  the  record  of  the  Judg- 
ment brought  here  by  this  writ  of  error,  or 
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is  itself  susceptible  of  being  toonglit  directly 
to  this  court  for  review.  I  have  sufficiently 
stated  that.  In  my  opinion,  in  neither  of  these 
ways  is  the  order  of  Justice  Trenchard  before 
OS.  If  there  is  any  other  way  in  which  such 
order  is  lawfully  before  us,  I  have  to  confess 
my  entire  ignorance  of  the  legal  method  by 
which  It  has  been  brought  here. 

The  practice  of  the  Supreme  Court  of  this 
state  upon  error  prior  to  the  Constitution  of 
1844  (article  6,  i  1)  was  stated  generally,  as 
regards  chambers  orders  and  practice  mo- 
tions, by  Chief  Justice  Kwlng  as  early  as 
1828,  in  the  case  of  McCourry  v.  Doremus,  10 
N.  J.  Law,  245,  where  the  practice  of  the 
Supreme  Court  of  the  United  States,  as  laid 
down  In  Wright  v.  Holllngsworth,  1  Pet  (U. 
S.)  168,  7  L.  Ed.  96,  was  approved  and  fol- 
lowed. After  the  organization  of  this  court 
In  1845,  and  Iq  the  first  volume  In  which  its 
decisions  were  reported,  this  court,  speaking 
through  Mr.  Justice  Carpenter,  in  the  case  of 
Rutherford  v.  Fen,  21  N.  J.  Law,  703,  laid 
down  the  rule  that  error  was  not  assignable 
in  this  eourt  on  side  bar  rules  where  no 
Judgment  Is  made  up,  or  ought  to  be  made  up, 
and  entered  of  record  and  signed.  In  tbe 
opinion  then  ddivered  (Evans  v.  Adams,  16 
N.  J.  Law,  S7S,  and  Norcross  v.  Boulton, 
16  N.  J.  Law,  810),  two  Supreme  Court  de- 
cisions, in  which  Chief  Justice  Hornblower 
had  Inclined  to  a  more  lax  practice,  as  he  had 
also,  at  about  the  same  period,  in  OilUland 
V.  Rappleyea,  16  N.  J.  Law,  145,  were  an- 
imadverted upon  to  the  point  of  disparage- 
ment This  court  has  never,  that  I  am 
aware,  receded  from  this  position  with  re- 
spect to  side  bar  motions,  and  In  the  60  years 
that  have  Intervened  no  trace  of  a  contrary 
practice  Is  discoverable,  still  less,  if  that  were 
possible,  of  a  practice  by  which  orders  of  a 
single  Judge  could  be  brought  directly  to  this 
court  If  such  a  thing  could  be  done,  it 
would  have  been  done,  and  our  reports  would 
teem  with  cases  in  which  It  had  been  done. 
The  entire  absence  of  all  such  decisions  Is  the 
strongest  possible  argument  for  the  entire  ab- 
sence of  any  such  practice.  The  only  case 
that  at  all  looks  that  way  Is  the  recent  one  of 
Lucke  V.  Klernan,  68  N.  J.  Law,  281,  53 
Atl.  566,  and  that  is  not  even  sub  silentio 
an  authority  for  such  a  practice.  Lucke  v. 
Kleman,  was  a  case  In  which  a  Judgment, 
brought  up  by  writ  of  error  and  attacked  by 
the  plaintiff  In  error  as  Irregularly  entered, 
was  sought  to  be  Justified,  by  the  defendant 
in  error,  by  force  of  a  chambers  order,  that 
allowed  such  Judgment  to  be  entered.  The 
decision  was  that  the  attempted  Justification 
failed.  The  question  of  practice  upon  error 
that  we  are  considering  was  therefore  not 
presented,  and  It  is  not  pretended  that  it  was 
passed  upon. 

On  the  other  liand.  as  recently  as  1898,  it 
was  held  in  the  Supreme  Court  by  a  decision 
participated  in  by  Justices  Depue  and  Van 
Syckel,  the  two  most  experienced  practition- 
ers on  the  bench,  that  the  order  of  the  court 
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of  oyer  and  terminer  for  a  atruck  Jury,  to  try 
an  Indictment  for  murder,  formed  no  part  of 
the  record  of  tbe  judgment,  which  was  mur- 
der In  the  first  degree.  The  matter  of  prac- 
tice thus  expressly  decided  was  directly  raised 
by  an  application  for  a  mandamus  by,  the  re- 
lator, who  was  under  sentence  of  death,  and 
sought  to  have  his  conviction  by  a  struck  jury 
appear  on  the  record.  In  order  that  It  might 
be  returned  with  and  reviewed  by  a  writ  of 
error.  Clifford  v.  Hudson  County,  Oyer  and 
Terminer,  61  N.  J.  Law,  493,  39  Atl.  909. 

In  1901  Mr.  Justice  Dixon  In  this  court,  in 
the  case  of  Lewis  v.  Lewis,  66  N.  J.  liiw, 
251,  49  Atl.  403,  again  stated  the  rule  as  to 
what  is  properly  embraced  In  a  return  to  a 
writ  of  error,  citing  the  early  decision  of 
Chief  Justice  Ewing  in  McCourry  v.  Doremus. 

It  would  seem  as  if  the  practice  on  the  re- 
turn to  a  writ  of  error  was  entirely  settled, 
while,  as  to  bringing  chambers  motions  di- 
rectly to  this  court.  It  may  safely  be  said 
that  no  member  of  this  court  ever  knew  of  a 
single  Instance  in  which  It  was  done,  and  that 
no  member  of  the  bar  ever  for  a  moment 
supposed  that  such  a  course  was  open  to  him. 

The  cases  cited  in  the  opinion,  in  which 
sundry  final  detennlnations  of  the  supreme 
and  circuit  courts  have  been  brought  into 
this  court,  and  reviewed  upon  error,  mark 
our  departure  from  the  English  practice  as 
regards  the  character  of  the  final  judgments 
that  may  be  reviewed  upon  error,  but  they 
are  devoid  of  any  bearing  upon  the  character 
of  the  tribunal  to  which  our  writ  of  error 
runs,  which  is  the  sole  point  of  difference  be- 
tween my  associates  and  myself.  If  I  have 
succeeded  In  stating  what  that  point  of  dif- 
ference is,  and  why  I  vote  with  the  majority, 
while  dissenting  from  the  views  as  to  the 
practice  on  error  expressed  in  the  majority 
opinion,  the  object  of  this  memorandum  is 
attained.  The  conclusion  of  the  matter,  as 
far  as  my  vote  Is  concerned,  Is  that  the  order 
of  Justice  Trenchard,  being  no  part  of  the 
record  of  the  Judgment  brought  vp  by  this 
writ  of  error,  and  not  being  the  subject  of 
direct  and  Independent  review  by  this-  court, 
is  not  before  us  for  any  purpose.  This  being 
so,  I  am  constrained  to  dissent  from  the  de- 
cision by  which  Mr.  Justice  Trenchard  is  de- 
barred from  sitting  as  a  member  of  tills  court 

Finding  no  error  in  the  return  thnt  comes 
up  with  the  judgment  recovered  before  Judge 
Endicott,  which  I  conceive  to  be  all  that  Is 
properly  before  us,  I  vote  with  the  majority 
of  the  court  that  such  judgment  l>e  affirmed. 

MINTUBN,  J„  dissents. 


PASSAIC  MATCH  CO.  v.  HELIO  MATCH 
CO. 

(Court  of  Chaocery  of  New  Jersey.    May  15, 
1908.) 

1.  JtTDOMENT  —  Res  JunicATA— Manneb  of 
Pleading. 

The  defense  of  res  judicata  may  be  raised 
by  answer  or  by  plea. 


2.  SAtCE. 

The  defense  of  res  judicata  when  raised  by 
answer  should  be  first  decided  as  a  preliminary 
question. 

3.  Sake— Questions  Concluded. 

Where,  in  conversion,  the  court  charged  tliat 
it  defendant,  through  a  third  person  acting  as 
its  agent,  sold  goods  of  plaintiff,  the  latter  was 
entitled  to  recover,  and  that  the  mere  receipt  of 
the  money  derived  from  the  sale,  with  knowledge 
that  the  money  was  plaintiff's,  was  not  a  ground 
for  recovery,  a  judgment  for  defendant  conclu- 
sively established,  as  between  the  parties,  that 
defendant  did  not  convert  the  goods,  and  that  it 
did  not  sell  plaintiff's  property ;  but  it  did  not 
determine  the  question  whether  defendant  was 
under  any  liability  to  account  to  plaintiff  for 
the  proceeds  of  the  sale. 

4.  Same. 

The  mlings  of  the  court  determining  the 
scope  of  the  recovery  in  an  action  at  law,  and 
of  the  character  of  the  defenses  admissible  there- 
in, are  the  law  of  the  case  on  the  question  of 
res  judicata,  relied  on  in  a  subsequent  suit  be- 
tween the  parties,  and  both  parties  are  bound 
thereby. 

5.  Same. 

A  judgment  for  defendant,  in  conversion, 
based  on  a  verdict  rendered  for  it,  under  an  in- 
struction directing  a  recovery  for  plaintiff  if  a 
sale  of  plaintiff's  goods  was  made  by  defendant. 
Is  a  bar  to  a  recovery  in  a  suit  by  plaintiff 
against  defendant,  based  on  a  sale  of  plaintiff's 
goods  by  defendant  under  a  contract  with  a 
third  person  assumed  by  defendant,  or  under 
a  contract  directly  made  by  defendant,  or  a 
wrongful  sale  without  any  contract,  but  it  is 
not  a  bar  to  a  recovery,  by  plaintiff  from  de- 
fendant, of  the  proceeds  of  the  sale  of  plaintiff's 
property,  received  by  defendant  nnder  circdm- 
stanccs  entitling  plaintiff  to  follow  the  proceeds 
on  equitable  grounds. 

0.  Account— Pabties. 

Where,  in  a  suit  for  an  accounting  of  the 
proceeds  of  the  sale  of  complainant's  property, 
It  appeared  that  an  action  at  law  had  determin- 
ed, as  between  the  parties,  that  a  third  person, 
in  making  a  sale  of  plaintiff's  property  and  orig- 
inally receiving  the  proceeds,  did  not  act  for 
defendant,  complainant,  not  willing  to  accept  in 
settlement  the  sum  the  third  person  admitted  to 
be  due,  was  entitled  to  amend  bis  bill,  and  prose- 
cute in  a  single  suit  the  third  person  and  de- 
fendant for  an  accounting. 

Suit  by  the  Passaic  Match  Company 
against  the  Hello  Match  Company  for  an  ac- 
counting. Heard  on  bill  and  answer.  Cause 
directed  to  stand  over  for  the  purpose  of 
allowing  complainant  to  amend  bis  bill. 

Mr.  Lovell  and  H.  H.  Williams,  for  com- 
plainant   A  D.  Sullivan,  for  defendant 

EMEKY,  V.  C.  In  this  case  I  will  state 
brlefiy  the  conclusions  reached,  leaving  far- 
ther statement  with  opinion  to  be  hereafter 
filed.  If  deemed  desirable. 

First  The  defense  of  res  adjudlceta  may 
be  raised  by  answer,  as  well  as  plea,  and 
when  raised  by  answer  should,  under  our 
practice,  he  first  decided  as  a  preliminary 
question.  Isham  v.  Cooper,  56  N.  J.  E^. 
308,  404,  37  Atl.  462  (Emery,  V.  C),  afl9rmed 
on  appeal  56  N.  J.  Eq.  409,  411,  89  Ati.  760 
(Err.  &  App.  1897). 

Second.  On  carefully  going  over  the  record 
in  the  suit  at  law,  claimed  by  the  answer 
to  settle  the  present  issues  as  res  adjudlcata, 
I  conclude  that  the  verdict  and  judgment 


Digitized  by 


Google 


N.J.) 


PASSAIC  MATCH  CO.  v.  HELIO  MATCH  CO. 


467 


salt  at  law,  which  was,  in  form  and  on  the 
record,  a  salt  for  the  wrongful  conversion 
of  plahitifTs  property,  did,  as  between  the 
parties  to  this  suit,  conclusively  settle  and 
establish  two  facts,  viz. :  (1)  That  the  defend- 
ant did  not  wrontffully  convert  the  property ; 
and  (2)  that  the  defendant  did  not,  as  a  cor- 
poration, sell  the  plaintiff's  property,  being 
the  property  for  the  proceeds  of  sale  of 
which  an  account  is  now  sought  by  the  bill. 
Whether  this  second  Issue  was,  as  complain- 
ant's counsel  urge,  an  issue  which  could  prop- 
erly be  raised  and  tried  in  the,  suit  for  con- 
version, or  In  any  other  suit  at  law,  is  a 
matter  which,  as  between  the  present  parties 
to  this  suit,  and  as  the  law  of  the  case,  was 
settled  by  the  suit  at  law.  In  which  the 
judge  trying  the  caase  declared,  as  the  law 
of  the  case,  that  If  the  defendant  company, 
through  Jex  acting  as  its  officer  and  agent 
(and  not  John  Je^  individually),  sold  the 
goods,  the  complainant  was  entitled  to  re- 
cover. See  charge,  p.  187.  As  to  the  scope  of 
recovery  in  the  suit  at  law,  and  of  the  char- 
acter of  defenses  admissible  In  this  suit  at 
law,  both  parties  are,  so  far  as  the  question 
of  res  adjudlcata  is  concerned,  bound  by  the 
law  of  the  case  as  settled  In  the  case.  Ishastk 
V.  Cooper,  56  N.  J.  Eq.  405,  37  Atl.  462,  39 
Atl.  760;  Borcherling  v.  Buckelshaus,  49  N.  J. 
Kq.  340,  24  Atl.  547  (Err.  &  App.  1892). 

Third.  It  was  also  expressly  settled  in  the 
suit  at  law,  as  the  law  of  the  case,  between 
the  parties,  that  the  mere  receipt  of  the  mon- 
ey derived  from  the  sale  of  the  goods,  with 
the  knowledge  that  the  money,  or  any  part 
of  it,  was  the  Passaic  Match  Company's 
goods,  was  not  a  ground  for  the  recovery 
of  any  amount  in  the  action  for  conversion. 
See  the  court's,  refusal  to  charge  this  point 
<m  request.  Record,  p.  193.  This  refusal  to 
charge  left  the  plaintiff's  recovery  In  that 
suit  to  depend  (1)  on  a  wrongful  conversion 
by  the  Hello  Company  of  goods  belonging 
to  the  company;  or  (2)  on  a  sale  by  the  Hello 
Company  of  the  Passaic  Company's  goods. 
The  verdict  and  judgment  decided  conclusive- 
ly, as  between  these  parties,  that  the  goods 
In  question  were  neither  wrongfully  converted 
by  the  Hello  Company  nor  sold  by  them. 
The  suit  did  not  raise  nor  decide  the  question 
whether,  by  reason  of  the  receipt  by  the 
Hello  Company  of  the  proceeds  of  sale  of  the 
company's  goods  which  It  did  not,  as  a  com- 
pany, make.  It  was  under  any  legal  or  equi- 
table liability  to  account  to  the  Passaic  (Com- 
pany for  the  proceeds  «f  sale,  or  any  part 
thereof. 

'  Fourth.  The  original  bill  In  this  case  Is 
based  expressly  upon  a  sale  of  the  complain- 
ant's goods  by  the  defendant,  mider  an  agree- 
ment to  manufacture  and  sell  the  proi)erty, 
originally  made  with  Jex,  and  subsequently 
assumed  by  defendant.  An  account  of  the 
proceeds  of  this  sf.'.e  is  prayed.  I  think  that 
under  the  chargt  of  the  judge,  in  the  suit 
at  law,  directing  a  recovery.  If  the  sale  was 
made  at  all  by  the  defendant,  the  liability 


upon  a  sale  of  any  kind  made  by  the  company 
was  InclQied,  whether  under  a  contract  of 
Jex,  assumed  by  the  company,  or  a  contract 
directly  made  by  the  company,  or  a  wrongful 
sale  without  any  contract,  and  a  mere  wrong- 
ful conversion.  Whether  defendant  might 
have  questioned,  on  error,  so  broad  a  state- 
ment of  its  liability  in  that  action  I  am  not 
to  determine.  If  an  error,  it  was  an  error 
in  complainant's  favor,  and  Is  now  beyond 
question  of  either  party  as  being  the  law  of 
the  case.  See  Borcherling  v.  RnCkelshaus, 
supra.  So  far,  therefore,  as  relates  to  the 
recovery  on  the  bill  as  framed,  the  accounting 
for  the  proceeds  of  a  sale  of  complainant's 
property,  under  an  agreement  of  sale  origin- 
ally made  with  Jex  and  assumed  by  the  com- 
pany, I  conclude  that  this  question,  as  be- 
tween the  present  parties,  is  settled  by  the 
suit  at  law  adversely  to  complainant,  but 
that  the  judgment  In  the  suit  at  law  Is  not 
a  bar  to  the  recovery,  by  complainant  from 
the  defendant,  of  the  proceeds  of  sale  of  its 
property,  received  by  defendant  under  cir- 
cumstances entitling  It  to  follow  the  proceeds 
of  sale  upon  equitable  grounds. 

Fifth.  The  sale  of  the  goods  in  question 
having  been  admittedly  made  by  Jex,  and  the 
suit  at  law  having  determined  that,  as  be- 
tween the  present  parties,  Jex,  In  making 
the  sale  and  originally  receiving  the  proceeds 
thereof,  did  not  act  for  the  company,  and  it 
being  also  admitted  in  this  case  that  Jex, 
who  claims  to  have  sold  the  property  In  his 
Individual  capacity  only,  sold  the  same  tmder 
a  liability  to  account  therefor,  and  that  Jex 
admits  that  a  certain  sum  Is  due  complainant 
on  such  account,  the  complainant,  if  be  Is 
not  willing  to  accept  this  sum  in  settlement. 
Is  entitled.  If  he  be  so  advised,  to  prosecute. 
In  a  single  suit,  Jex  for  an  accounting,  and 
the  Hello  Match  Company,  as  having  re- 
ceived the  proceeds  of  sale  under  clrcum- 
"stances  which  entitle  complainant  to  follow 
them  hi  a  court  of  equity.  The  only  question 
as  to  the  prosecution  of  such  suit  Is  one  of 
form  and  procedure,  viz.,  whether  the  present 
bill  should  be  dismissed  without  prejudice  to 
the  isilng  of  such  bill,  or  whether  the  present 
bill  should  be  amended,  and  be  directed  to 
stand  over,  to  make  Jex  defendant  as  a 
necessary  or  proper  party  to  an  accounting 
for  the  proceeds  of  sale.  In  view  of  the  fact 
that  the  question  of  res  adjudlcata  was  not 
raised  by  plea,  as  it  might  have  been,  but 
by  answer,  and  that  the  case  Is  one  where 
the  ultimate  substantial  rights  of  all  the 
parties  interested,  Indudlng  Jex,  should  be 
determined,  with  the  least  delay  and  expense 
consistent  with  the  rules  of  substantial  jus- 
tice, I  think  an  amendment  should  be  allow- 
ed. In  reference  to  this  course,  it  must  also 
be  considered  that  the  question  of  res  adjudl- 
cata here  raised  is  one  not  only  of  reasonable, 
but  of  serious,  doubt,  and  my  conclusion  on 
It  Is  based  altogether  on  the  scope  of  recovery 
of  the  action  at  law,  as  defined  by  the  judge's 
charge  to  the  jury.    I  consider  this  charge  as 
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settling  the  special  law  of  this  case,  and  con- 
trolling the  application  of  the  answer  aa  to 
res  adjudlcata.  The  view  of  complainant's 
oouns^  as  to  this  question,  based  on  the 
general  scope  of  the  action  of  tort  for  con- 
ver^on,  would  wdinarily  govern,  and  the 
bringing  of  this  salt  In  the  present  shape, 
to  recover  against  the  Hello  Company  on 
equitable  grou&ds,  based  on  a  rightful  sale, 
was  not  unreasonable.  Complainant,  there- 
fore, should  not  be  dismissed  from  the  bene- 
fit of  this  suit  against  the  Hello  Company,  so 
far  as  it  can  be  controlled  by  iHoper  amend- 
ments, especially  as  the  complainant  has  the 
benefit,  in  this  suit,  of  a  bond  given  by  the 
Hello  Company,  in  case  of  ultimate  recovery 
against  it,  and  should  not  be  relieved  of  the 
bo^d  upon  a  merely  formal  question  not 
reaching  to  a  final  decision  on  the  merits. 

All  the  evidence  within  the  control  of  either 
parly  appears  to  be  now  before  the  court, 
and  In  order  that  the  defendant  may  not, 
as  between- Itself  and  Jez,  be  subject  to  any 
other  account  for  the  money,  and  also'  that 
the  defendant  may  not,  as  between  it  and 
complainant,  be  held  liable  on  the  receipt 
of  the  proceeds  to  any  greater  extent  than 
Jex  himself  would  be.  It  is  necessary,  or  at 
any  rate  proper,  that  he  be  made  a  party 
to  the  bill,  and  to  the  suit.  If  be  can  be 
brought  in. 

On  the  whole  case,  therefore,  I  direct  that 
an  amendment  to  the  bill  be  allowed,  as  com- 
plainant may  be  advised,  making  Jez  a 
party  defendant,  and  that  the  cause  stand 
over  for  that  purpose.  Jez  and  defendant 
botb  bave  a  right  to  be  beard  as  to  any 
decree  based  on  the  payment  to  it  of  the  pro- 
ceeds of  sale  for  which  Jez  was  primarily 
liable  to  account,  and  the  extent  of  such 
accounting. 
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WORTHBN  &  ALDHICH  v.  WHITE 
SPBINQ  PAPER  CO. 

(Oonrt  of  Chancery  of  New  Jersey.    Jane  10, 
1908.) 

1.  Watebs  and  Water  Coubses— Ripaeian 
Rights  —  Reasonable  Use  of  Watebs— 
PoLLtrnoR. 

A  riparian  proprietor  is  entitled  to  a  rea- 
sonable nse  of  the  waters  of  a  stream,  bnt  the 
use  must  be  lawful,  and  must  be  exercised  with 
due  regard  to  the  lawful  rights  of  a  lower  pro- 
prietor, and  he  cannot  pollute  the  stream  to  the 
Injury  of  a  lower  proprietor. 

2.  Saue. 

An  appreciable  discharge,  into  a  natural 
water  course,  of  any  noisome  substance  is  within 
the  law  prohibiting  a  riparian  proprietor  from 
polluting  a  stream  to  the  injury  of  another  pro- 
prietor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  ff  58-60.] 

6.  Same. 

A  riparian  proprietor,  operating  a  paper 
mill,  placed  in  a  natural  water  course  iar^ 
quantities  of  waste  cotton  fiber.  The  deposit 
was  in  such  quantities  as  to  be  visible  to  the 
eye  in  the  discoloration  of  the  water,  etc.  The 
material  polluted  the  water,  and  seriously  dam- 
aged a  lower  proprietor  in  the  enjoyment  of  his 


property.  Held,  that  the  nse  of  the  stream  was 
neither  reasonable  nor  lawful,  warranting  re- 
lief in  equity  at  the  suit  of  the  lower  propnetor. 
[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig- 
vol.  ^  Waters  and  Water  Oonrses,  S  68-1 
4.  Same. 

A  riparian  propiietw,  being  entitled  to  hav« 
the  water  of  a  natural  stream  come  to  him  in 
an  unpolluted  condition,  is  not  required  to  use 
any  precautions  to  prevent  the  polluting  of  bis 
materials  used  in  his  bleachery. 
6.  Sahx. 

A  lower  riparian  proprietor,  instituting  « 
suit  to  enjoin  an  upper  proprietor  from  pollnt- 
ing  the  waters  of  the  stream,  is  entitled  to  the 
relief  demanded,  though  the  npper  proprietor 
has  installed  appliances  to  prevent  pollution,  es- 
pecially where  such  appliances  are  liable  to  give 
way,  since  without  injunciive  relief  the  upper 
proprietor  may  discontinue  the  nse  of  the  safety 
devices,  and  permit  injury  to  the  lower  pro- 
prietor. 

6.  Sake. 

A  lower  riparian  proprietor  Is  entitled  to 
maintain  a  suit  to  enjoin  an  upper  proprietor 
from  poiluting  tlie  waters  of  a  stream,  and  he 
is  not  required  to  seek  his  remedy  at  law  for 
damages. 

[Ed.  Note.— For  cases  tn  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  {  66.] 

7.  Sair. 

Apart  from  interfering  granttk  riparian  pro- 
prietors have  correlative  rwhts  in  the  waters 
of  a  stream;   such  rights  being  nsufructnary. 

[Ed.  Note. — For  cases  in  ix>!nt  see  Cent.  Oig- 
vol.  48,  Waters  and  Water  Courses,  §{  83,  34^] 

8.  Easements— Acquisition. 

One  can  have  no  easement  in  his  own 
lands. 

[Ed.  Note.— For  cases  in  point,  we  Cent  Dig. 
vol.  17,  Easements,  {  2.] 

9.  Waters  and  Watbb  Coubsss  —  Bipabiah 
Rights— Convetances  fbom  Common  Gbar- 

TOR. 

A  riparian  proprietor  conveyed  a  part  of  tlit 

S remises  to  a  purchaser,  retaining  a  tract  low» 
own  the  stream,  a  natural  water  course.  The 
conveyance  contained  no  reservation  of  rights 
In  the  tract  below.  Subsequently  the  tract  be- 
low was  sold  to  a  third  person.  Held,  that  no 
equity  arose  in  favor  of  the  earlier  conveyance, 
though  there  was  a  more  ancient  structure  on 
the  property  so  conveyed  than  on  the  tract  con- 
vey^ to  the  third  person. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  S|  167-173.] 

Suit  by  Worthen  ft  Aldrlch  against  the 
White  Spring  Paper  Company  to  enjoin  de- 
fendant, from  polluting  the  waters  of  a 
stream  and  pond.  Heard  on  bill,  answer,  rep- 
lication, and  proofs.  Decree  for  complain- 
ant advised. 

The  bill  in  this  case  Is  filed  for  the  pur- 
pose of  enjoining  the  defendant  from  pollut- 
ing  the  waters  of  the  Tantacaw  river  and 
pond.  The  parties  claim  one  common  source 
of  title,  the  lands  having  belonged,  prjor  to 
1802,  to  one  Klngsland,  wbo  on  August  13, 
1892,  made  conveyance  of  the  defendant's 
property  to  a  corporation  under  which  the 
defendant  now  claims  title,  and  on  May  20, 
1895,  conveyed  to  the  complainant  the  land 
which  it  now  occupies.  The  Xantacaw  riv- 
er runs  through  the  lands  of  both  parties, 
and  forms  the  pond  on  or  near  to  the  com- 
plainant's property,  known  as  "Yantacaw 
Pond."    The  complainant  la  engaged  la  Um 
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boBlnesa  of  bleaching,  dyeing,  and  finishing 
cotton  cloths.  It  has  erected  a  large  bleach- 
ery  on  Its  property,  and  has  expended,  in 
buildings  and  machinery,  approximately 
$500,000.  It  employs  about  600  men.  It  re- 
<inire8  a  large  supply  of  pure  water,  about 
3,000,000  to  6,000,000  gallons  dally,  and  It 
originally  located  Its  plant  on  the  stream  in 
qnestion  for  the  reason  that  it  was  capable 
of  supplying  a  large  amount  of  nncontaml- 
nated  water  dally.  The  defendalit  Is  an  up- 
per riparian  proprietor,  and  Is  sngaged  in  the 
manufacture  of  paper  from  pure  cotton  and 
linen  rags,  in  a  mill  which  is  very  ancient, 
situated  about  a  quarter  of  a  mile  up  the 
stream  from  the  worlcs  of  the  complainant, 
on  the  north  side  of  a  public  highway  known 
as  "Klngsland's  Lane."  The  river  flows 
through  the  defendant's  property  in  a  nortli* 
eriy  direction,  thence  turns  to  the  east,  and 
then  to  the  south,  forming,  in  its  southerly 
course,  the  Tantacaw  pond,  whence  it  passes 
directly  alongside  of  the  complainant's  bleach- 
ery.  The  defendant  obtains  water  for  its 
mill  by  means  of  a  headrace,  starting  fr<Mn 
Klngsland's  pond,  situated  on  the  south  side 
of  Klngsland's  lane,  which  headrace  runs 
parallel  to  the  course  of  the  river,  and  emp- 
ties into  it  about  900  feet  north  of  and  be- 
low the  defendant's  mill.  Nearly  opposite 
the  point  where  the  tailrace  Joins  tlie  river, 
there  begins  a  canal,  which  carries  water, 
on  a  level  somewhat  higher  than  that  of  the 
river,  to  a  point  near  the  complainant's  mill, 
and  Is  there  discharged  from  the  canal  into 
n  pipe  line,  which  carries  the  supply  across 
the  road  and  Into  the  premises  of  tlie  com- 
plainant The  head  of  the  water  in  the  ca- 
nal Is  somewhat  higher  than  the  head  of  the 
water  In  the  Tantacaw  pond,  but  it  flows 
from  each  by  gravity  into  the  complainant's 
premises,  which  are  on  a  lower  level  than 
either. 

The  source,  of  the  complalnant^s  water  sup- 
ply is  therefore  twofold,  one  from  the  canal, 
the  other  from  the  pond,  but  both  the  canal 
and  the  pond  deriving  their  supply  from  the 
rtver.  The  complainant  erected  Its  plant,  and 
began  tlie  operation  of  it  shortly  after  it  was 
constructed,  in  1895.  The  defendant  began 
its  operations  in  the  paper  mill  up  the  stream 
about  10  years  later.  After  the  defendant's 
mill  went  into  operation,  the  complainant  al- 
most Immediately  experienced  a  difficulty  in 
the  bleaching,  dyeing,  and  finishing  of  Its 
goods,  and  upon  examination  discovered  that 
the  dlfflcnlty  arose  from  the  close  adherence, 
to  the  fabrics  which  it  was  manipulating,  of 
small  particles  of  cotton  fiber,  which  showed 
themselves,  with  more  or  less  distinctness, 
at  different  times  on  the  surface  of  the  cloth. 
It  Interfered  with  the  processes  to  which  the 
cloths  were  subjected,  and  rendered  it  nec- 
essary to  subject  the  fabrics  to  other,  new, 
and  distinct  operations.  In  order  to  remove 
the  same.  On  making  an  examination  into 
the  cause  of  It,  and  upon  Inspection  of  the 
canal,  and  the  waters  of  the  river,  they  found 


that  there  were  large  quantities  of  cotton  fi- 
ber floating  In  both  sources  of  their  water 
supply,  and  they  finally  traced  it,  within  a 
very  short  time,  to.  the  mill  of  the  defendant. 
An  examination  of  the  cotton  cloths  reveals 
the  fact  that  some  of  the  spedm^is,  which 
were  produced  as  exhibits,  were  soiled  with 
small  spots  of  mud.  Without  at  this  time 
going  Into  the  details  thereof.  It  may  be  said 
that  there  was  no  proof  of  the  cause  of  the 
mud  spots.  It  Is  highly  probable,  however, 
that  they  were  produced  at  a  time  when  the 
waters  of  the  stream  or  canal  were  being 
agitated,  but  by  whom,  or  for  what  purpose, 
the  evidence  does  not  show.  In  the  opera- 
tion of  the  defendant's  mill  large  quantitlea 
of  pure  spring  water  were  used,  which  came 
from  a  large  natural  spring  located  a  little 
to  the  westward  of  the  defendant's  mill. 
This  water  was  used  in  large  quantities,  and 
there  was,  at  all  times  while  the  mill  was  In 
operation,  an  unbroken  flow  of  water  from 
the  paper  mill,  which  was  Impregnated  with 
cotton  fiber  tliat  overflowed  into  the  tailrace^ 
and  thence  into  ttie  waters  of  the  river, 
whence  the  sAme  was  taken  up  by  the  canal 
and  In  the  pond,  and  so  delivered  with  the 
water  into  complainant's  washing  machines. 
Complaint  was  made  to  the  defendant  and 
its  officers.  They  acknowledged  the  pollu- 
tion, and  promised  to  do  what  they  could  to 
remedy  the  fault 

The.  complainant,  being  dissatisfied  with 
the  efforts  made  by  the  defendant  to  keep 
the  stream  unpolluted,  on  February  8,  1906, 
filed  Its  bill  of  complaint  against  the  defend- 
ant, alleging  the  facts  indicated  by  the  fore- 
gobig  statemait  claiming  that  the  pollntlou 
complained  of  had  been  carried  on,  to  the 
complainant's  damage  for  upwards  of  three 
months  prior  to  the  filing  of  the  blU;  that  a 
large  amount  of  the  waste  material  from  the 
paper  mill  had  accumulated  along  the  banks 
and  in  the  tied  of  the  river  and  canal;  that 
the  situation  was  continually  growing  worse, 
and  claiming  that  It  was  entitled  to  have  the 
waters  of  the  river  flow  past  and  through 
Its  lands  unimpaired  in  quality  and  in  quan- 
tity, except  by  the  reasonable  and  lawful  use 
of  the  same  by  the  defendant  and  praying 
that  the  defendant  might  be  restrained  from 
the  further  pollution  of  the  waters  of  the 
rtver,  canal,  and  pond,  and  from  the  dis- 
charge, into  the  river,  of  the  said  waste  ma- 
terial, or  other  foreign  substances.  Upon  the 
filing  of  the  bill  an  order  was  made,  requir- 
ing the  defendant  to  show  cause,  on  Febru- 
ary 19,  1906,  why  an  injunction  should  not 
issue  according  to  the  prayer  of  the  bill,  and 
in  the  meantime  the  defendant  was  enjoined 
from  further  discharging  into  the  waters  of 
the  river,  by  way  of  its  tailrace  or  other- 
wise, waste  material,  or  foreign  solMtances 
of  any  kind,  calculated  to  pollute  or  contam- 
inate the  waters  of  the  river  b^ond  what 
is  reasonable  and  lawful  use  of  the  same. 
On  March  3,  1906,  this  restraint  was  con- 
tinued till  the  further  ordar  of  thia  court    I 
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do  not  find  tbat  this  order  has  been  vacated 
or  Tarled.  Shortly  after  It  was  served,  pro- 
ceedings were  taken  to  punish  the  defendant 
for  contempt  In  disobeying  the  order,  which 
proceedings  continued  for  a  month  or  more, 
and  were  finally  ended  In  the  month  of  April, 
1906.  Tlie  defendant  had  apparently  taken 
steps  to  obviate  the  cause  of  complaint  The 
complainant  likewise  made  corresponding  ef- 
forts on  its  own  property,  by  the  use  of 
screens  composed  of  wire  having  a  very  fine 
mesh,  and  other  screens  filled  with  excelsior; 
and,  although  the  complainant's  witnesses 
testify  tbat  the  efiforts  did  not  entirely  suc- 
ceed. It  Is  quite  manifest  that  they  did  suc- 
ceed to  some  extent,  and  the  suit  was  allow- 
ed to  He,  without  further  prosecution  or  de- 
fense, until  the  early  part  of  1907. 

In  the  spring  of  that  year,  on  account  of 
what  the  defendant  claims  was  an  accident 
in  Its  mill,  there  was  quite  a  large  amount 
of  cotton  fiber  deposited  in  the  tallrace,  which 
found  its  way  to  the  complainant's  washing 
and  bleaching  machines.  Defendant,  In  the 
meantime,  bad  not  answered  the  bill,  al- 
though Its  time  to  do  so  had  expired  In  the 
month  of  April,  1906,  about  a  year  before. 
An  answer  was  filed  on  May  3,  1907,  In  which 
the  defendant  denies  the  pollution  complain- 
ed of,  and  the  damage  to  the  complainant 
which  la  charged  in  the  bill,  and  states  tbat, 
after  the  bill  was  filed,  the  defendant  made 
zealous  and  earnest  efforts,  not  only  to  pre- 
vent the  discharge  of  any  more  fiber  Into  the 
stream  beyond  what  was  a  reasonable  and 
lawful  Tise  of  the  same,  but  directed  Its  ef- 
forts to  preventing  the  discharge  of  any  fi- 
ber whatsoever  Into  the  stream,  and,  for  the 
accomplishment  of  this  end.  that  It  had  es- 
tablished settling  tanks,  and  had  Installed  a 
machine  called  a  "Saveall  Machine,"  the  pur- 
pose of  which  was  to  extract  the  greatest 
possible  amount  of  fiber  from  the  spring 
water  discharged  by  the  defendant  Into  the 
tallrace,  and  that  the  defendant  had  then 
(May  8,  1907)  established.  In  connection  with 
the  said  machine,  an  extensive  sump.  Into 
which  all  the  waters  passing  from  the  mill 
wer6  discharged,  and  from  which  sump  the 
waters  were  discharged  Into  the  river  after 
filtration,  through  filters  constructed  of  coal 
ashes,  and  that  these  devices  had  prevented 
the  discbarge  of  any  deleterious  matter  into 
the  river.  A  replication  was  filed  to  this  an- 
swer, and  the  cause  came  on  for  hearing  Jan- 
uary 6^  1908.  On  that  day  the  complainant 
obtained  leave  to  amend  its  bill  by  alleging 
that  the  contrivances  which  had  been  es- 
tablished by  the  defendant  to  prevent  the 
discharge  of  any  and  all  fiber  Into  the 
stream,  were  inefficient  to  prevent  such  dis- 
charge, to  which  the  defendant  filed  a  sup- 
plementary answer,  not  denying  the  allega- 
tions of  the  amended  bill,  but  merely  alleg- 
ing that  it  had  greatly  extended  the  sump 
system,  referred  to  in  Its  answer,  and  that 
It  had  then  four  separate  but  connected 
sumps,  of  the  same  character  as  the  one 


mentioned  in  the  answer,  whldi  were  ttie& 
in  full  operation.  The  hearing  .was  contin- 
ued, for  the  purpose  of  allowing  these  amend- 
ments, and  it  finally  came  on  for  final  hear- 
ing, on  amended  pleadings  and  proofs,  In 
the  early  part  of  1908. 

William  I.  Lewis  and  Henry  C.  Whitehead, 
for  complainant.  Albert  C.  Wall,  for  defend- 
ant 

HOWBLL,  y.  O.  (aft^r  stating  the  facts  a» 
above).  During  the  hearing  and  upon  the- 
argument,  the  defendant's  counsel  laid  much 
stress  upon  the  manner  in  which  the  com- 
plainant had  set -out  the  measure  and  extent 
of  Its  rights  In  the  stream,  holding  that  It 
had  limited  them  by  claiming  merely  that  it 
was  entitled  to  have  the  waters  of  the  streank 
flow  through  and  past  Its  premises  unimpair- 
ed In  quantity  and  in  quality,  except  by  the 
reasonable  and  lawful  use  of  the  same  by  the- 
upper  riparian  owners,  and  that  the  use 
which  the  defendant  had  made  of  the  stream, 
permitting  small  quantities  of  cotton  fiber  to- 
pollute  it,  was  consistent  with  a  reasonable 
and  lawful  use,  and  that  thus  the  complain- 
ant had  stated  itself  out  of  court  This  con- 
tention, however,  is  not  entitled  to  any  force 
as  a  defense  to  the  fact  of  pollution.  The  de 
fendant  is,  of  course,  entitled  to  a  reasonable 
use  of  the  waters  of  the  stream,  but  that  use 
must  be  lawful,  and  most  be  exercised  with 
a  due  regard  to  the  lawful  rights  of  lower 
proprietors,  and  especially  Is  this  true  witb 
regard  to  the  charge  of  pollution.  In  Hols- 
man  V. '  Boiling  Spring  Bleaching  Company 
(1862)  14  N.  J.  Bq.  S35,  complaint  was  made 
of  the  pollution  of  a  small  stream,  which  ran 
through  the  complainant's  land  and  emptied 
into  the  Passaic  river  only  a  short  distance 
above  the  mouth  of  the  Tantacaw  river.  The 
complaint  was  that  the  defendant  had  per^ 
mitted  large  quantities  of  chemical  matter, 
and  other  impurities,  to  be  discharged  from 
its  works  Into  the  stream,  above  the  land  of 
the  complainants,  and  that  the  water  was 
thereby  filled  with  offensive  matter,  was  dis- 
colored and  polluted,  and  I'endered  unfit  for 
all  domestic  purposes,  for  procuring  ice  or 
watering  cattle;  that  it  killed  the  fish,  and 
produced  offensive  odors  which  invaded  the 
air  of  the  neighborhood,  and  penetrated  tb» 
complainant's  dwelling,  so  that  the  complain- 
ants had  been  compelled  to  refrain  from  all 
use  of  the  water  for  family  or  other  purposes. 
Chancellor  Green  says :  "The  defendapts  have 
a  right  to  use  the  water  upon  their  own  soil 
In  such  manner  as  they  may  deem  for  their 
interest,  provided  they  discharge  it  upon  the 
soil  of  the  complainants.  In  its  accustomed 
channel,  pure  and  unpolluted."  And  he  hdd 
that  the  complainants  were  entitled  to  ra 
injunction  to  restrain  defendants  from  dis- 
charging offensive  matter  into  the  stream,, 
and  thereby  polluting  the  waters  which  flow* 
ed  upon  the  complainant's  land. 

In  Acquackauonk  Water  Company  t.  Wab- 
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son  (1878)  29  N.  J.  Eq.  366,  an  attempt  was 
made,  by  a  private  water  company,  to  take 
water  from  a  stream,  wUch  supplied  the  de- 
fendant's bleacbery,  as  a  source  of  water  sup- 
ply for  tbe  city  of  Passaic;  It  undertaking 
to  funlsb  to  tbe  complainant  another  source 
of  supply  from  another  stream.  The  court 
(Hon.  Amzl  Dodd,  Special  Master,  writing 
tbe  opinion)  granted  the  injunction  prayed 
for,  upon  tbe  ground  that  no  proprietor  has  a 
right  to  use  tbe  water  of  a  running  stream 
to  the  prejudice  of  other  proprietors  above  or 
below  bim,  unless  he  has  a  prior  right  to  dl- 
vert  It,  or  a  title  to  some  exclusive  enjoyment, 
that  he  has  no  property  in  the  water  itself, 
but  a  simple  usufruct  while  it  passes  along, 
and  that  he  must  so  use  and  apply  the  water 
as  to  work  no  material  injury  or  annoyance 
to  bis  neighbor  below  him,  who  has  an  equal 
right  to  the  subsequent  use  of  the  same  wa- 
ter. Tbe  decree  in  this  case  was  affirmed  by 
the  Court  of  Appeals.  The  same  doctrine  was 
laid  down  by  Vice  Chancellor  Pitney,  in 
Beach  V.  Sterling  Iron  &  Zinc  Co.  (1895)  54 
N.  J.  Eq.  65,  35  Atl.  286  (afBrmed  55  N.  J.  Eq. 
824,  41  Atl.  1117),  in  the  opinion  in  which  he 
cites  all  the  leading  English  and  American 
cases  on  the  subject,  and  in  Attorney  General 
V.  Paterson  (1899)  58  N.  J.  Eq.  9,  42  Atl.  749, 
Simmons  v.  Paterson  (1899)  60  N.  J.  Eq.  390, 
45  Atl.  995,  48  L.  R.  A.  717,  83  Am.  St.  Rep. 

642,  and  In  a  masterly  opinion  by  Judge  Vann, 
In  Strobel  v.  Kerr  Salt  Co.,  1«4  N.  T.  803,  58 
N.  E.  1«,  51  L.  R.  A.  687,  79  Am.  St  Rep. 

643,  in  which  tbe  New  York  Court  of  Appeals 
followed  Vice  Chancellor  Pitney's  ruling  in 
tbe  Bench  Case,  and  refused  to  recognize  tbe 
Pennsylvania  doctrine,  which  relaxes  the  or- 
dinary rules  governing  the  rights  of  riparian 
owners,  in  favor  of  great  Industries,  engaged 
in  developing  the  natural  resources  of  the 
country. 

An  appreciable  discharge,  into  a  natural 
water  course,  of  any  noisome  substance,  is 
within  tbe  prohibition  of  the  law.  In  the 
case  at  bar  the  pollution  consisting  of  placing 
in  the  stream  large  quantities  of  waste  cotton 
fiber,  the  particles  of  which  varied  In  length 
from  one-tbirty-second  tp  three-eighths  of  an 
Inch  In  length,  and  at  times  the  deposit  was 
in  such  quantltlpB  as  to  be  actually  visible  to 
the  eye  in  the  discoloration  of  tbe  water  of 
tbe  canal  and  river,  and  in  the  deposit  of 
quantities  of  the  same  material  on  tbe  ground 
forming  tbe  banks  and  beds  of  these  water- 
ways. And  at  other  times  It  was  deposited' 
In  such  large  quantities  as  to  be  visible  in  the 
tallrace  and  In  the  stream,  in  floating  flocks 
or  lumps ;  and  at  other  times  it  was  deposit- 
ed in  large  quantities  upon  tbe  screens  and 
other  apparatus  and  devices,  which  were 
placed  by  the  complainant  In  tbe  canal  for 
the  purpose  of  screening  the  water  before  It 
went  to  tbe  complainant's  bleacbery.  There 
Is  no  question  on  tbe  evidence  of  the  deleteri- 
ous character  of  the  polluting  material,  nor 
of  the  fact  that  it  appeared.  In  the  waterways 
above  descrfbud,  in  such  quantities  as  to  seri- 


ously damage  tbe  complainant  in  the  enjoy- 
ment of  its  property,  nor  of  tbe  further  fact 
that  it  appeared  in  tbe  washing  machine  In 
the  woiks  of  the  complainant.  In  damaging 
quantities,  and  at  times  to  such  extent  as  to 
compel  the  complainant  to  shut  down  por- 
tions of  its  machinery,  and  discontinue  por- 
tions of  Its  work.  This  was  not,  and  Is  not, 
either  a  reasonable  or  a  lawful  use  of  the 
waters  of  tbe  river ;  and,  at  tbe  time  tbe  bill 
was  filed,  In  my  opinion  the  facts  and  cir- 
cumstances warranted  the  complaint  which 
the  complainant  made  In  tbe  court 

Pending  the  suit,  tbe  defendant  introduced 
several  devices  to  prevent  the  pollution  of  tbe 
stream  by  Its  waste  water  charged  with  cot- 
ton fiber,  and  in  its  answer  tenders  to  the 
complainant  the  Issue  whether  these  devi- 
ces are  efficient  .Their  efficiency  Is  denied 
by  the.  amended  bill.  The  first  device  that 
was  Installed,  after  trials  of  apparatus  which 
was  of  no  advantage  whatever,  was  a  ma- 
chine called  a  "Saveall  Sfachlne."  This 
seems  not  to  have  been  sufficient,  In  Itself, 
to  stop  tbe  pollution  of  the  stream,  and  sub- 
sequently large  settling  basins  were  construct- 
ed. Into  which  tbe  waste  water  from  tbe  pa- 
per mill  was  conducted;  the  design  being 
that  the  waste  water  should  remain  in  the 
.settling  basins  for  a  sufficient  length  of  time 
to  allow  the  fibrous  matter  to  precipitate. 
While  the  complainant  vigorously  denies  the 
efiiclency  of  this  device,  It  does  appear 
that  there  has  not  been  so  much  cause  of  com- 
plaint as  there  was  before  they  were  con- 
structed, and  that  the  efforts  of  the  defend- 
ant, aided  by  those  of  tbe  complainant  have 
to  an  extent  stopped  tbe  Introduction  of  tbe 
cotton  fiber  Into  the  bleacbery  of  the  com- 
plainant; but.  If  the  law  is  as  it  Is  above 
stated,  there  seems  to  be  no  reason  why  tbe 
complainant  should  be  put  to  any  expense 
whatever  In  fending  against  the  polluting 
material  In  the  stream  and  canal,  or  be  under 
an  obligation  to  make  any  suggestions,  or , 
give  any  advice,  as  to  proper  methods  to  be 
adopted.  If  it  Is  entitled  to  have  tbe  water 
come  to  it  In  an  unpolluted  condition.  It 
ought  not  to  be  compelled  to  use  any  pre- 
cautions to  prevent  the  polluting  material 
from  entering  Its  bleacbery;  but  if  it  were 
proved  that  the  settling  basins  or  sumps  as 
they  are  now  arranged  were  entirely  suffi- 
cient to  restrain  the  polluting  material  from 
flowing  Into  the  stream,  yet  the  complainant 
Is,  under  the  circumstances,  still  entitled 
to  a  continuance  of  the  Injunction  which  Is 
now  in  force  against  the  defendant  There 
was  much  evidence  in  the  case  relating  to  tbe 
character  of  the  construction  of  these  set- 
tling basins.  They  were  described  and  illus- 
trated by  diagrams,  by  a  surveyor,  from  ac- 
tual measurements  made  by  him.  They  were 
further  'described  by  expert  engineers,  and 
criticised  because  of  their  flimsy  and  un 
substantial  character.  They  consist  of  logs 
piled  up  against  stakes,  which  are  driven  in 
the  ground,  and  are  lined  with  coal  ashes. 
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They  are  liable  to  give  way  by  reaaon  of  the 
breaking  of  the  stakes,  or  by  the  action  of 
the  frost,  and  from  other  eauses,  which  are 
described  by  the  witnesses.  If  they  are  eflB- 
cient  to  restrain  the  cotton  fiber  from  enter- 
ing the  stream,  they  onght  to  be  kept  In  re- 
pair or  made  permanent  constmctlons  so  aa 
to  prevent  deleterious  matter  from  ever  get- 
ting to  the  complainant's  property.  The  case 
Is,  In  this  aspect,  controlled  by  Beach  v.  Ster- 
ling Iron  &  Zinc  Co^  64  N.  3.  Eq.  65,  83  AtL 
286.  There  similar  settling  basins  had  been 
constructed,  but  the  Vice  Chancellor  deter- 
mined that  It  was  Impossible  to  say  that 
there  would  be  no  further  incursions  of  the 
muddy  water ;  that  wlthont  a  decree  and  in- 
junction the  defendant  would  be  at  liberty  to 
discontinue  the  use  of  these  safety  devices, 
and  i)ermlt  muddy  water  again  to  flow  into 
the  complainant's  supply  as  It  had  done. 
There  is  an  additional  argument  to  the  same 
effect  In  this  case,  and  that  is  the  unstable 
construction  of  the  settling  basins.  With- 
out a  decree  and  an  injunction  the  defendants 
would  not  only  be  at  liberty  to  discontinue 
the  Tise  of  the  settling  basins,  but  would  also 
be  at  liberty  to  allow  them  to  become  abso- 
Intdy  inefllclent  for  the  purpose  for  which 
they  were  designed.  The  claim  made  by  the 
defendant  that  the  complainant's  remedy  for 
the  injury  is  by  common-law  action  for  dam- 
ages is  effectually  disposed  of  by  the  Beach 
Case. 

Lastly,  the  defendant  claims  that,  inas- 
much as  its  mill  Is  an  ancient  mill,  and  was 
severed  from  the  common  ownership  by  the 
common  proprietor,  at  an  earlier  date  than 
the  conveyance  by  him  of  the  property  of 
the  complainant,  an  equity  arises  In  favor 
of  the  more  ancient  structure  and  the  earlier 
conveyance.  It  most  be  remembered  that 
the  stream  in  question  is  a  natural  water 
course,  and  that,  apart  from  Interfering 
grants,  riparian  proprietors  have  correlative 
rights  in  the  waters  of  the  stream;  these 
rights  being  usufructuary.  The  fact  that 
Klngsland  made  the  earlier  conveyance  of  the 
paper  mill,  retaining  the  tract  lower  down 
the  stream,  now  belonging  to  the  complain- 
ant, cannot  Interfere  with  the  rule  of  law, 
nor  Indeed  could  anything  Interfere  with  it, 
except  a  positive  reservation  by  Klngsland, 
In  the  earlier  conveyance,  of  rights  in  the 
tract  of  land  below.  This  question  was  set- 
tled in  this  state  In  1854,  in  Brali:ely  v.  Sharp, 
10  N.  3.  Eq.  206,  upon  a  state  of  facts,  touch- 
ing the  relations  between  upper  and  lower 
proprietors,  resembling  very  much  the  facts 
in  this  case.  There  the  earlier  conveyance 
from  the  common  proprietor  covered  the 
tract  furthest  up  stream.  In  the  opinion 
Chancellor  Williamson  lays  down  the  rule, 
as  follows:  "There  Is  a  difference  between 
a  natural  water  course  and  an  -artificial 
construction  for  the  conveyance  of  water. 
A.  Is  the  owner  of  two  farms,  through  which 
runs  a  natural  stream.  He  sells  to  B.  the 
farm  upon  which  the  water  course  has  Its  or- 


igin. A.  Is  entitled  to  bave  the  water  flow 
npon  the  farm,  which  he  reserves,  the  same 
as  he  enjoyed  It  when  he  severed  his  title, 
because  the  water  coarse  did  not  begin  by 
the  consent  or  act  of  the  parties,  bnt  ex  Jure 
naturse" — dtlng  Hasard  y.  Robinson,  S  Ma- 
son, 272,  Fed.  Cas.  No.  6,281.  Klngsland 
might  have  reserved  a  right  which  would 
have  created  an  easemrait  in  favor  of  the  Tip- 
per proprietor,  bnt  It  cannot  be  said  that  th« 
situation  now.  In  the  present  state  of  affairs, 
is  governed  by  the  law  of  eas«nenta.  A  man 
can  have  no  easement  in  his  own  lands. 
The  owner  of  the  Klngsland  paper  mill  could 
not  bave  an  easement  In  the  property 
now  owned  by  the  complainant,  as  long  as 
the  title  was  In  himself.  There  is  no  pre- 
scriptive right  claimed,  nor  Indeed  is  there 
any  evidence  of  a  prescriptive  right  before 
the  court 

The  case  differs  from  KcGonnell  v.  Amer- 
ican Bronze  Powder  Company,  41  N.  J.  EJq. 
44©,  5  AU.  785,  affirmed  44  N.  J.  Eq.  603, 17  AtL 
1104.  There  the  nuisance  complained  of  was 
the  raising  of  a  dam.  Pending  the  litigation, 
the  dam  was  cnt  down  to  Its  accustomed 
height,  and  thus  the  objection  was  wholly 
removed;  and,  this  having  been  established, 
the  case  resolved  Itself  into  a  mere  question 
of  costs.  It  will  be  perceived  that  the  differ- 
ence between  the  two  cases  is  essential  and 
fundamental.  In  the  McOonnell  Case  tb» 
cause  of  action  was  abated.  In. the  present 
case  It  Is  clearly  in  a  position  to  work  harm 
to  the  complainant  by  simple  inattention  to 
or  negligence  of  the  conditions  surrounding 
the  situation. 

I  will  advise  a  decree  declaring  that  the 
complainant  has  a  right  to  have  the  water 
of  the  river,  and  Its  subsidiary  waterway, 
the  canal,  flow  to  and  npon  the  premises  in 
Its  natural  and  unpolluted  state  and  condi- 
tion, and  that,  as  to  the  pollution  by  the  de- 
fendant. It  be  restrained  from  further  dis- 
charging into  the  waters  of  the  river  waste 
material,  or  foreign  substance  of  any  kind, 
calculated  to  pollute  or  contaminate  the  wft> 
ters  thereof. 


(T4  N.  3.  B.  4»> 
MATOR,  ETC.,  OF  CITY  OP  PATERSON  r. 
EAST   JERSEY    WATER   CO. 

(Court  of  Chancery  of  New  Jersey.     May  14. 
1903.) 

1.  iNJURCTIOir  —  DETBBKIRATIOJf    OF    LROAT 
RlOHTS. 

Where  defendant  In  a  suit  to  restrain  the 
diversion  of  the  water  of  a  stream  to  the  in- 
jury of  plaintiCTs  riparian  rifflits,  does  not  pre- 
sent by  ita  answer  the  necessity  of  a  prelimi- 
nary aettiement  of  the  question  of  plaintiFs 
title  to  the  riparian  lands,  the  court  may  de- 
termine such  question  as  one  of  law,  where  the 
facta  as  to  title  are  undisputed  and  the  deter- 
mination rests  on  the  construction  of  deeds. 

2.  Same— RiOBTB  DETSBitiBBO  bt  Otbkb  Ju-> 
DICIAI.  Pboceedinos. 

In  a  suit  to  restrain  the  diversion  of  the 
water  of  a  stream  to  the  injary  of  plaintiiTs 
riparian  rights,  the  question  whether  the  unlaw- 
fulneu  of  the  diversioa  dependa'oB  proof  of 
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•ctnal  perceptiUe  damage.  If  the  diTennion  !■ 
made  permanent  and  for  purpose  of  sale,  is  one 
the  solution  of  which  depends  on  the  decisions 
of  tke  courts  of  this  state  which  control  it,  and 
therefore  complainant,  as  a  preliminary  con- 
dition for  equitable  relief,  will  not  be  required 
to  brioK  an  action  at  law  to  reafSrm  a  rixbt 
already  settled  as  matter  of  general  law. 

3.  SaMB— ESTABUBEKENT    Or    TlTLK   AT    LAW 

— Waivbb. 

A  complainant  seeking  injunctive  relief 
will  not  be  compelled  to  first  resort  to  a  court 
of  law  to  establish  a  preliminary  question  oi 
title  to  land  and  of  damage  thereto,  where  de- 
fendant has  not  raised  the  question  in  his  an- 
swer and  the  parties  have  argued  and  submitted 
such  questions  of  legal  right  to  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dl|^ 
ToL  Z7.  Injunction,  (  86.1 

4.  EVIDERCB— JUDICIAI.  NOTIOE. 

A  question  of  title  to  land  may  be  consider- 
ed as  a  historical  fact  of  general  public  interest, 
though  not  formally  proved,  where  such  fact  is 
stated  to  the  court  by  counsel  without  objection, 
and  the  question  of  such  title  has  been  deter- 
mined by  the  court  in  collateral  litigation. 

(E!d.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  {  15.] 

5.  Navioabuc  Watebs— Rifabiah  Owhxb»— 
Cbnibb  of  Sibeah. 

A  conveyance  of  land  on  a  river  above  a 
dam  described  one  tract  of  the  land  conveyed 
as  beginning  at  a  certain  'point  and  running  "to 
the  high-water  mark  on  the  northwesterly  side" 
of  such  river,  and  running  thence  "along  said 
high-water  mark."  Another  tract  was  described 
as  bounded  on  three  sides  by  named  monuments 
and  on  the  other  side  "by  high-water  mark"  of 
such  river.  The  conveyance  contained  an  ex- 
press exception  from  the  land  '.-onveyed  of  all 
parts  thereof  that  are  overflowed  by  the  stream. 
It  also  provided  that  the  term  "high-water 
mark"  should  be  construed  as  the  edge  of  the 
water  in  the  river  when  the  water  is  flowing  at 
a  height  of  six  inches  over  the  dam.  Beld,  that 
the  conveyance  did  not  convey  the  land  under 
water  to  the  center  of  the  stream,  so  as  to  con- 
stitute the  grantee  a  riparian  owner. 

[Ed.  Note. — For  cases  in  point,  »ee  Cent.  Die. 
vol.  37.  Navigable  Waters,  H  241,  286 :  vol.  8, 
Boundaries.  S  111-] 

«.  Same— "RiPABiAXT  Owkeb." 

A  municipal  corporation,  to  whom  land 
above  high-water  mark  of  a  river  had  been  con- 
veyed for  use  as  a  park,  received  from  the  own- 
ers of  the  bed  of  the  stream  below  hi^h-water 
mark  a  conveyance  of  "such  use  as  is  customary 
and  legal  for  riparian  owners,"  and  to  that  end 
the  right  of  access  and  crossing  as  to  "any  in- 
tervening lands  between  high-water  mark  and 
the  water"  of  the  river,  and  also  the  right  to 
ornament  such  intervening  land,  but  provided 
that  the  grantee  should  not  divert  the  water  of 
the  stream  or  interfere  with  the  use  of  such 
water  by  the  grantor  in  its  maintenance  of  a 
dam  at  a  lower  point  on  the  stream.  Beld,  that 
the  deed  did  not,  as  far  as  upper  riparian  own- 
ers were  concerned,  convey  a  mere  easement ; 
but  it  granted  a  right  of  exclusive  possession 
and  occupation,  and  constituted  the  grantee  a 
"riparian  owner,"  entitled  as  such  to  prevent 
an  unlawful  diversion  of  the  water  of  the 
stream  by  such  upper  riparian  owners. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7791.1 

7.  Sahb— Bed  and  Banks  or  Stkkau— GoR> 

VETANCE   or   RiFABIAN    RIGHTS. 

The  owner  of  the  bed  of  a  stream,  who  also 
owns  the  riparian  lands  adjoining,  may,  as  be- 
tween himself  and  his  grantee,  sever  the  title 
'and  rights  of  the  bed  and  ripa,  and  the  right 
of  contracting  as  to  the  use  or  control  of  the 
rights  which,   in   the  absence  of  express  con- 


tract, would  pass  to  the  grantee  of  the  ripa  as 
natural  riparian  rights. 

[£id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Navigable  Waters.  iS  283-285.1 

8.  EaSBUENTS  —  EXIINOUISHMENT     BT    URtlT 

or  Title— Exception  to  Rule. 

The  rule  that  an  owner  of  land  cannot  also 
possess  an  easement  in  such  land  is  not  appli- 
cable to  the  case  of  rights  arising  by  operation 
of  law  from  a  condition  fixed  by  the  laws  and 
forces  of  nature,  such  as  riparian  rights. 

9.  NaVIOABLE     WaTEBB— CONVEZANCES— Cen- 

TBB  or  Stbeah. 

A  conveyance  of  land  on  a  fresh-water 
river,  which  contains  a  call  "to  the  river," 
makes  the  river  the  boundary,  and  conveys  the 
land  to  the  center  of  the  stream. 

[Dd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Navigable  Waters,  SS  211-216,  286- 
289.] 

10.  SaU  —  COITBBES   AND    DISTANCES  —  OlUB- 

8I0N  or  Call. 

A  conveyance,  describing  the  land  as  com- 
mencing at  a  certain  point,  and  running  thence 
southerly  "to  the  river,"  thence  "northerly 
parallel  with  the  first  course,"  and  thence  to 
the  beginning,  is  not  inoperative  to  render  the 
grantee  a  riparian  owner,  in  that  the  call  along 
the  river  is  omitted ;  but,  to  obviate  the  defect, 
the  calls  will  be  run  backward,  and  the  grantee 
will  be  given  such  a  frontage  on  the  river  as 
will  result  from  a  paralleling  of  the  side  lines  of 
the  tract  described. 

11.  Adverse  Possession— Pbopbbtt  Subject 
TO  Prescription— Rip abian  Rights- "Ri- 
parian Owner." 

Title  by  adverse  possession  for  over  30 
years  up  to  the  edge  of  a  river  and  to  the  river 
bank  creates  the  occupant  a  "riparian  owner." 
entitled  as  such  to  protect  his  rights  against  the 
acts  of  upper  riparian  owners. 

12.  Navigable  Waters  —  Convbtancbs  — 
Center  or  Stbbau. 

A  deed  describing  the  land  conveyed  as  be- 
ginning at  a  river,  and  -  running  thence  to  the 
river,  and  thence  down  the  stream,  conveys  to 
the  center  of  the  river. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Navigable  Waters,  M  211-216,  286- 
289;   vol.  8,  Boundaries,  ^  HI.] 

18.  Action— G-ROUNDs  or  Aoxion— Necessity 

or  Showinq  Damaqe. 

Actual,  perceptible  damage  is  not  indis- 
pensable as  the  foundation  of  an  action,  and  it 
is  sufiicient  to  show  the  violation  of  a  right,  in 
which  case  the  law  will  presume  damage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  {  7.1 

14.  Waters  and  Water  Coubseb— Diversion 
OF  Water— Gbocndb  fob  Injunction— I2x- 
TENT  of  Injurt. 

A  lower  riparian  owner  is  entitled  to  re- 
strain an  unlawful  diversion  of  the  water  of  a 
stream  by  a  water  company,  though  he  fails  t<^ 
show  actual  perceptible  injury  from  diminution 
of  the  quantity  of  the  water,  where  a  continu- 
ance of  the  diversion  may  ripen  into  a  right  of 
appropriation  by  prescription,  and  the  water 
company  has  made  contracts  with  various  per- 
sons and  municipalities  to  supply  water  for 
long  terms  of  years,  with  right  of  renewal. 

[Ed.  Note. — For  cases  in  point,  see  CenL  Dig. 
vol.  48,  Waters  and  Water  Courses,  i  85.1 

15.  Courts— Rules  or  Decision— Effect  or 

AFFIRVANCE    on    DirTEBENT    GBOUNDS. 

A  decision  of  the  United  States  Supreme 
Court,  putting  the  affirmance  of  the  decree  of  a 
state  appellate  court  on  a  ground  different  from 
that  taken  by  the  state  court  in  its  opinion,  does 
not  aSect  the  binding  authority  of  the  decision 
of  the  state  court  as  a  judicial  precedent  on  the 
questions  covered  by  the  affirmance. 
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16.  Watbbs  and  Wateb  Coubseb— Ditkbsiok 
OF   Wateb— Umbeasonabub   Use. 

The  uses  of  water  of  a  flowinK  stream  must, 
in  order  to  be  reasonable,  be  consistent  with  the 
occupation  and  enjoyment  of  the  riparian  lands : 
and.  where  a  water  company  diverts  such  a  per- 
ceptible quantity  of  the  water  as  to  exclude 
the  application  of  the  maxim,  "de  minimis  non 
curat  lex,"  and  such  water  is  used  to  supply 
its  customers,  some  of  whom  are  located  in  a 
different  watershed,  such  use  is  unreasonable, 
and  entitles  a  lower  riparian  owner  to  relief  bj 
injunction. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dijr. 
vol.  48,  Waters  and  Water  Courses,  U  84.  85.] 

17.  Same  — Geounds  for  Injunction  —  "De 
Minimis  Non  Cueat  Lex." 

While  the  maxim,  "De  minimis  non  curat 
iez,"  may  not  be  applied  to  prevent  the  issuance 
of  an  injunction  against  the  diversion  of  the 
water  of  a  stream  by  a  water  company  at  a 
time  when  the  water  is  at  its  lowest  flow  and 
there  is  a  perceptible  diminution  in  the  quan- 
tity of  water,  the  maxim  may  be  applied  to  pre- 
vent injunctive  relief,  where  the  use  is  at  a 
flood  stage  and  the  utilization  consists  in  ap- 
propriating the  surplus  or  waste  water. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  S  85.] 

18.  Same. 

In  determininK  whether  the  maxim,  "De 
minimis  non  curat  lex,"  shall  be  applied  to  pre- 
vent injunctive  relief  against  the  diversion  of 
the  water  of  a  stream,  the  condition  of  the 
stream  at  the  time  of  its  lowest  stage  must  be 
considered,  and  not  the  average  flow,  arrived  at 
by  taking  all  the  stages  of  the  water. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dlf. 
vol.  48.  Waters  and  Water  Courses,  i  85.1 

19.  Same— Evidence. 

In  an  action  by  a  municipal  corporation  to 
restrain  the  diversion  of  the  water  of  a  river 
by  a  water  company  to  the  injury  of  riparian 
lands  owned  by  the  city,  part  of  which  was 
used  as  a  paric  and  a  part  for  an  engine  house, 
evidence  considered,  and  held  snfiBcient  to  show 
an  actual  and  perceptible  diminution  of  the 
water  to  complainant's  injury  as  a  riparian 
owner. 

20.  Same  —  Rip  ASIAN  Ownebs  —  Municipal 
Cobporations — Sewebs  and  Wateb  Coubs- 

ES  —   DlSCHABGE    OF    SEWAGE    IN    RiVEB  — 

Rights  as  Rifabian  Owneb. 

Autbority  given  by  statute  to  a  municipal 
corporation  to  establish  a  sewer  s.vstem  and  to 
use  a  river  as  an  outlet  thereof  does  not  put 
the  municipal  corporation  in  the  position  of  a 
riparian  owner,  entitled  as  such  to  restrain  a 
diversion  of  the  water  of  the  stream  by  an  up- 
per riparian  owner,  on  the  ground  that  the 
diminution  in  the  quantity  of  the  water  causes 
the  sewage  to  accumulate  in  the  bed  of  the 
river  and  to  subject  the  city  to  liability  to  lower 
riparian  owners. 

21.  iNjONcnoN— Detebminatiok  of  Rights 
AT  Law. 

The  claim  of  a  municipal  corporation  that 
by  reason  of  authority  given  it  by  statute  to 
maintain  a  sewer  system  and  to  use  a  river  as 
an  outlet  thereof,  it  is  entitled  to  restrain  an 
unlawful  appropriation  of  the  water  of  the  river 
by  an  upper  riparian  owner,  is  an  assertion  of  a 
Tight  so  novel  in  our  jurisprudence  that  a  court 
of  equity  will  decline  to  grant  injunctive  relief 
until  complainant  establishes  such  right  at  law. 

22.  NAViaABis  Waters— Riparian  Rights — 
Municipal  Cobpobations  —  Sewers  —  Di- 
version op  Watebs  of  River— Right  of 
Municipality  to  Equitable  Relief. 

Where  a  municipal  corporation  claims  the 
right  by  statute  to  pollute  the  water  of  a  river 
by  the  discharge  of  its  sewage,  equity  will  deny 
it  relief  by  injunction  against  the  diversion  of 


the  water  of  th«  river  by  a  water  company  for 
the  purpose  of  supplying  pure  water  to  mu- 
nicipalities and  private  companies,  and  will  re- 
mit complainant  to  any  remedy  it  may  have  at 
law. 

23.  Watebs  and  Wateb  Coubses— Ditebsioh 
of  Wateb  —  Estoppel  —  Notice  of  Objec- 
tions. 

The  assertion  of  defendant  water  company 
that  complainant  city,  seeking  to  protect  its 
rights  as  a  lower  riparian  owner,  was  estopped 
to  complain  of  a  diversion  of  the  water  of  » 
river  by  its  failure  to  object  while  the  water 
company  was  constructing  costly  worlcs  to  ef- 
fect the  diversion,  is  not  sustained,  where  it  ap- 
pears that  a  notice  of  objection  was  served  by 
complainant  on  an  assistant  civil  engineer  in 
charge  of  the  work  of  construction,  though  it  ia 
not  shown  that  the  notice  was  ever  received  by 
defendant's  officers. 

24.  Same. 

A  lower  riparian  owner  is  not  estopped  to 
complain  of  a  diversion  of  the  waters  of  a  river 
by  a  water  company  by  the  fact  that  he  makes 
no  objection  while  the  company  is  constructioc 
costly  works  to  effect  the  diversion. 

25.  Equity— Laches. 

An  equitable  remedy  in  aid  of  a  legal  right 
is  not  ordinarily  barred  by  mere  acquiescence 
for  a  period  less  than  20  years,  independent  of 
any  circumstances   raising  special   equities. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity.  {<  204r-209.] 

26.  Waters  and  Wateb  Courses  —  Diveb- 
SION  OF  Wateb  of  Riveb— Estoppel. 

After  a  city,  possessing  the  rights  of  a 
riparian  owner  on  a  river,  iias  served  notice  on 
a  water  company,  wtiile  it  was  constructing 
costly  works  to  effect  a  diversion  of  the  water 
of  the  river,  that  the  city  would  insist  on  an 
unimpaired  flow  of  the  water,  the  city  was  not 
Iiound  to  immediately  follow  up  such  notice  by 
a  resort  to  legal  proceedings  to  prevent  the  con- 
tinuance of  the  construction,  but  might  delay 
such  proceedings  until  the  diversion  was  ac- 
complished. 

27.  Same— Pabties. 

In  a  snit  by  a  city  having  the  rights  of  a 
riparian  owner  on  a  river  to  restrain  a  water 
company  from  diverting  the  water  of  the  river 
an  injunction,  the  effect  of  which  will  redpce 
the  quantity  of  water  appropriated,  will  not  b« 
awarded,  where  other  water  companies  supply- 
ing municipalities  with  water  obtain  their  sup- 
ply from  defendant's  reservoirs,  and  such  com- 
panies are  not  made  parties  to  the  suit. 

28.  Equity  —  Determination  of  Lboai. 
Rights — Incident  to  Equitable  Relief. 

While  relief  in  equity  should  extend  to  a 
declaration  of  complainant's  legal  rights,  such 
declaration  can  be  made  only  as  an  incident  to 
and  the  basis  of  some  equitable  relief. 

29.  Eminent  Domain— Remedies  of  Ownebb 
— AWABD  of  Damages  in  Lieu  of  Injunc- 
tion. 

The  rule  that  the  taking  and  injuring  of 
private  property  for  a  public  use  will  not  be 
restrained,  if  compensation  in  damages  can  be 
made  and  defendant  is  willing  to  make  such 
compensation,  and  a  serious  and  manifest  pub- 
lic injury  would  result  from  the  issuance  of  an 
injunction,  is  confined  in  its  application  to  the 
taking  or  injuring  of  property  by  agencies  or 
public  service  corporations  possessing  the  power 
of  eminent  domain. 

30.  Injunction  —  Relief  Awabded  — Dak- 
AGES  IN  Lieu  of  Injunction 

An  award  of  damages  for  an  unreasonable 
diversion  of  the  waters  of  a  river  to  supply  mu- 
nicipalities with  pure  water  may  be  made  in 
lieu  of  an  injunction  in  a  snit  against  a  water  ' 
company  possessing  the  power  of  eminent  do- 
main, though  the  water  taken  from  the  river  it 
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aold  to  defendai^  company  by  another  water 
company  not  posseasinK  the  power  of  eminent 
domain. 

Suit  by  the  mayor  and  aldermen  of  the 
city  of  Paterson  agafnst  the  Etist  Jersey  Wa- 
ter  Company.    Decree  for  complainant 

The  object  of  this  bill,  filed  by  the  city  of 
Paterson  against  the  East  Jersey  Water 
Company,  is  to  restrain  the  water  company 
from  the  farther  diversion  of  any  of  the  wa- 
ters of  the  Passaic  river,  which  flows  through 
the  city.  The  water  company  in  the  year 
1899  acquired  a  dam  and  reservoir  at  Little 
Falls,  on  the  Passaic,  about  four  miles  above 
Paterson,  and  constructed  there  a  large  and 
expensive  filter  plant.  In  the  same  year  it 
also  constructed  at  the  Great  Notch  on  Hook 
Mountain,  near  Paterson,  a  large  reservoir, 
and  from  the  latter  part  of  the  year  1899 
it  has  taken  fn>m  the  river  at  Little  Falls 
very  large  quantities  of  water  for  the  purpose 
of  supplying  potable  water  to  various  munici- 
palities of  the  state,  including  the  city  of 
Paterson  itself.-  From  December,  1899,  to 
May  23,  1901,  Jersey  City  was  one  of  the 
municipalities  thns  supplied,  and  during  this 
interval  the  amount  piuuped  from  the  river 
at  Little  Falls  was  about  50,000,000  gallons 
dally.  Since  the  latter  date  Jersey  City  has 
received  its  water  supply  from  the  Rocka- 
way  river,  a  tributary  of  the  Passaic  above 
Little  Falls,  and  the  average  amount  drawn 
daily  from  the  river  at  Little  Falls  by  the 
defendant,  from  this  date  up  to  the  time  of 
the  filing  of  the  bill  (May,  1905)  and  of  the 
hearing,  was  about  22,000,000  gallons.  Of 
this  amount  about  10,000,000  are  supplied  to 
the  city  of  Paterson  and  3,500,000  to  the  city 
of  Passaic  These  cities  are  supplied  from 
the  low-pressure  reservoir  at  Little  Falls,  and 
these  waters  are  also  filtered.  The  balance 
of  the  water  diverted,  about  8,500,000  gallons 
dally,  is  drawn  for  the  supply  of  smaller 
municipalities  In  Hudson  and  Essex  counties, 
and  of  Little  Falls,  In  Passaic  county.  Pater- 
son and  Passaic  have  been  supplied  with 
water  from  this  source  since  the  year  1899 
by  virtue  of  contracts  of  the  East  Jersey* 
Company,  made,  respectively,  with  the  Pas- 
saic Water  Company,  incorporated  in  1849, 
and  the  Aquackanonck  Water  Company,  in 
1867,  for  the  purpose  of  supplying  these  cities, 
respectively,  with  water  from  the  Passaic. 
Little  Falls  itself  -has  been  supplied  since 
1895  with  the  filtered  water.  The  city  of 
Bayonne  and  the  town  of  Nutley  have  been 
supplied  from  the  reservoir  at  Great  Notch, 
since  November,  1890,  and  from  May,  1901, 
water  has  also  been  supplied  from  this  reser- 
voir to  the  New  York  &  New  Jersey  Water 
Company  for  Kearney,  Harrison,  and  East 
Newark,  to  the  Montclair  Water  Company  for 
Montclalr,  Bloomfleld,  Glen  Ridge,  and  West 
Orange,  and  to  the  Essex  county  freeholders, 
for  public  institutions  at  Caldwell.  Neither 
of  the  municipalities  drawing  their  supplies, 
nor  the  water  companies  directly  supplying 
them,  are  made  parties  to  the  suit ;  the  East 


Jersey  Water  Company,  as  the  cqmpany  origi- 
nally diverting  the  water,  being  the  sole  de- 
fendant. 

The  right  of  the  complainant  to  enjoin  this 
diversion  by  the  Blast  Jersey  Company  is 
specially  rested  by  the  bill  upon  two  differ- 
ent grounds.  The  first  is  its  right  as  a  low- 
er riparian  owner  of  lands  to  the  flow  of  the 
river  along  and  In  front  of  its  riparian  lands, 
undiminished  by  such  diversion;  and  the 
second  claim  is  based  on  an  alleged  statutory 
authority  to  establish  a  sewer  system,  with 
a  discharge  into  the  river.  It  is  claimed  that 
the  amount  of  water  diverted  from  the  river 
at  Little  Falls  by  the  defendant  company  and 
which  is  not  returned  subsequently  to  it 
(through  the  supply  to  Paterson  Itself)  has  so 
substantially  and  materially  affected  the 
amount  of  water  into  wlilch  the  sewage  of  tlie 
city  is  discliarged  that  the  waters  of  the 
river  within  and  below  the  city  have  become 
largely  charged  with  sewage,  making  the  river 
noxious  and  a  menace  to  the  health,  damaging 
its  parks,  and  subjecting  it  to  large  claims 
of  lower  riparian  owners  for  injuries  result- 
ing from  the  discharge  of  sewage. 

The  answer  denies  the  right  of  the  com- 
plainant to  maintain  the  suit  upon  either 
ground.  As  to  the  claim  based  on  riparian 
ownership.  It  insists  that  the  complainant's 
title  does  not  (as  alleged  In  the  bill)  extend 
to  the  center  of  the  river,  and  at  the  hearing 
it  was  further  insisted  that,  even  If  com- 
plainant is  a  riparian  owner,  no  lower  ri- 
parian owner  can  maintain  any  action  for  di- 
version against  an  upper  riparian  owner  di- 
verting for  any  purpose,  or  enjoin  such  di- 
version, without  proof  of  an  actual,  perceptl-  • 
ble  Injury  to  such  lower  riparian  lands,  and 
that  In  this  case  it  appears  by  the  evidence 
that  no  such  injury  has  arisen.  As  to  the 
claim  based  on  the  city's  right  to  the  unob- 
structed flow  of  the  water  for  sewer  pur- 
poses, the  defendant,  in  the  first  place,  denies 
the  existence  of  any  such  authority  or  right ; 
secondly,  it  insists  that  such  right,  even  If 
conferred  by  statute  on  the  complainant, 
could  not  and  did  not  impose  on  the  defend- 
ant, who  is  an  upper  riparian  owner  or  oc- 
cupant, any  burden  or  obligation,  in  reference 
to  its  diversion  of  water,  additional  to  the 
right  to  the  use  or  flow  of  the  water  to  which 
a  lower  riparian  owner  is  by  nature  entitled 
purely  as  an  owner  of  riparian  lands,  and 
could  not  as  to  such  upper  riparian  owner 
give  the  city,  in  a  capacity  other  than  that  of 
riparian  owner,  any  rights  to  the  use  of  the 
water  additional  to  those  Inherent  in  a  lower 
riparian  owner,  or  more  burdensome  to  the 
upper  owner;  and,  thirdly,  as  an  answer  to 
this  claim,  upon  the  facts  of  the  case  it  is  in- 
sisted that  the  amount  of  sewage  discharged 
into  the  river  by  the  dty  of  Paterson  is  so 
great  that  th6  entire  natural  flow  of  the 
river,  if  unobstructed,  would  be  insufficient  to 
carry  it  off,  and  that  the  amount  diverted  by 
defendant  is  so  small  a  proportion  of  the 
entire  flow  that  it  has  no  material  conse- 
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quence  on  tbe  efficacy  of  the  tifa  for  sewer 
purposes. 

In  addition  to  these  defenses,  which  cctn- 
teat,  either  upon  grounds  of  law  or  fact,  the 
existence  of  any  rlgjits  in  complainant  which 
are  entitled  to  protection  by  Injunctlcm,  the 
defendant  In  Its  answer  and  at  the  hearing 
asserts  certain  special  equitable  diefenses 
against  the  remedy  by  Injunction,  even  if  a 
legal  right  of  action  be  established.  These 
are,  first,  an  estoppel  of  the  complainant, 
arising  from  the  fact  that  the  complainant 
was  apprised  of  the  construction  of  its 
works,  and  of  the  laying  of  mains  for  the 
supply  of  the  -dlfTerent  municipalities,  that  it 
has  sanctioned  their  construction  and  use, 
and  has  so  acquiesced  therein  as  to  deprive  It 
of  any  equity  for  injunction.  As  to  the 
water  supplied  to  the  city  of  Paterson  Itself 
end  to  Passaic,  there  Is  further  set  up  a 
special  estoppel  or  bar  to  an  injunction  on 
the  gronnd  that  the  water  companies  were 
incorporated  for  the  special  purpose  of  fur- 
nishing water  for  Paterson  and  Passaic  from 
the  Passaic  river,  and  before  the  authority 
to  use  the  water  for  sewer  purposes,  and 
that  by  reason  of  this  subsequent  use  these 
companies  have  been  obliged  to  discontinue 
their  drawing  of  water  within  and  below  the 
cify,  and  have  been  obliged  to  resort  to  a 
water  supply  for  the  cities  above  the  waters 
polluted  by  the  city;  and,  further,  that  the 
dty  of  Paterson  Itself  is  now,  and  since 
1899,  when  the  mains  were  laid  through  Its 
streets  for  that  purpose,  has  been,  supplied 
with  all  its  water  for  domestic  and  flre  pur- 
poses by  the  Passaic  Water  Company,  which 
discontinued  Its  former  plant  and  laid  down 
several  miles  of  mains  for  the  purpose'  of  pro- 
curing this  supply  of  pure  water. 

In  addition  to  these  grounds  for  estoppel 
or  bar  to  injoncti<xi  which  concern  or  relate 
exclusively  to  the  property  rights  or  to  the 
status  of  the  defendant,  the  defendant,  at 
the  hearing  and  In  the  answer,  as  a  reason 
for  not  granting  an  injunction,  also  sets  up 
and  relies  on  another  aspect  of  the  case, 
which  affects  public  rights  or  uses  of  the 
river,  considered  as  a  source  of  potable  water 
supply.  It  Is  claimed  that  by  reason  of  the 
pollution  of  the  Passaic  river  below  the  city 
of  Paterson,  for  which  the  city  itself  Is  main- 
ly responsible,  the  use  of  the  river  as  a 
source  of  potable  water  supply  to  the  in- 
habitants of  the  watershed  and  Its  vicinity 
has  been  destroyed,  and  that  the. municipal- 
ities below  the  city  of  Paterson,  which  were 
formerly  supplied  either  directly  or  Indirect- 
ly from  the  lower  Passaic,  are  now  obliged 
to  seek  other  sources,  and  that  the  only 
available  source  for  all  these  municipalities 
now  si4»plied  by  defendant  is  the  upper  Pas- 
saic. It  is  further  claimed  that  the  potable 
use  of  pure  running  streams  is  necessarily 
the  paramount  use,  and  one  to  which  the 
mere  riparian  right  should  In  equity  be  sub- 
ject, at  least  so  far  as  to  disentitle  the  ripa- 
rian owner,  who  shows  no -special  damage 


different  from  that  of  other  Riparian  ownors, 
to  an  injunction,  and  to  remit  him  to  com- 
pensation for  the  damage;  and  the  defend- 
ant offers,  both  In  the  answer  and  at  the 
hearing,  to  make  such  compensation,  if  It  be 
determined  by  the  court  that  the  complain- 
ant has  established  such  Invasion  of  Its 
rights  to  the  undiminished  flow  of  the  waters 
as  would  In  ordinary  cases  entitle  it  to  an 
Injunction  for  the  protection  of  its  right. 

On  that  branch  of  the  case  relating  to 
complainant's  status  as  riparian  owner,  the 
special  Issues  raised  arise  first  from  the  spe- 
cial character  of  Its  deeds,  and  next  from 
the  dispute  as  to  the  real  basis  of  a  lower 
riparian  owner's  right  of  action  for  diver- 
sion of  the  flow  of  water  by  an  upper  own- 
er. Complainant  asserts  riparian  rights  in 
respect  to  three  tracts  of  land,  two  of  them 
extensive  tracts,  known,  respectively,  as  the 
West  Side  Parte,  located  above  the  Great 
Falls,  and  East  Side  Park,  below  tbe  falls, 
and  the  third,  a  small  lot,  about  22  feet  In 
width,  located  on  the  river  a  short  distance 
below  the  falls.  The  bill  alleges  that  as  to 
each  of  these  three  tracts  complainant's  title 
.extends  to  the  center  of  the  river,  and  that 
as  to  each  of  them  It  Is  of  right  entitled  to 
the  full  end  unobstructed  flow  of  all  the 
water  that  naturally  does  and  would  flow 
throng  the  river  from  Its  various  sources 
and  tributaries  above  Paterson;  that  de- 
fendant's diversion  of  water  from  the  river 
for  use  at  other  places,  without  returning  it 
to  the  river,  baa  greatly  reduced  the  quantity 
of  water  flowing  by  complainant's  lands,  and 
has  caused  the  lands  to  become  noxious,  un- 
healthy, and  unsightly,  and  practically  min- 
ed for  park  purposes,  and  that  tbe  continu- 
ance of  the  diversion,  which  Is  threatened, 
will  greatly  reduce  the  value  and  uaefnl- 
ness  of  the  lands  and  constitute  an  Irrepar- 
able Injury  to  Its  rights  as  riparian  owner. 

The  d^endanf  8  answer  denies  that  as  to 
either  of  the  three  tracts  the  complainant's 
title  extends  to  the  center  of  the  river,  or  that 
It  is  entitled  to  the  full  and  unobstructed  flow 
>  of  all  the  water  that  naturally  flows  through 
the  river  from  its  sources  above  Paterson. 
In  reference  to  the  extent  and  effect  of  Its 
diversion  of  water  at  Little  Falls,  defendant 
denies  that  the'  water  taken,  or  which  coold 
be  token,  up  to  the  full  capacity  of  Its  mains, 
has  constituted,  or  can  constitute,  a  material 
diminution  of  the  flow  of  the  river,  or  can  in 
any  perceptible  degree  impair  the  value  or 
usefulness  of  the  public  parks,  or  any  of  the 
lands  adjoining  the  river,  and  tliat  tbe  In- 
Jury  to  complainant  is  only  fanciful  and  nom- 
inal. In  reference  to  complainant's  riparian 
rights,  the  ground  taken  at  the  hearing  is 
that  even  If  complainant,  as  the  owner  of 
the  parks,  makes  out  title  as  riparian  owner 
to  either  of  them,  yet  as  such  owner  no  right 
of  action  against  diversion  by  an  upper  ri- 
parian owner  or  occupant  exists,  unless  tbe 
diversion  creates  an  actual,  perceptible  injury 
to  the  lower  riparian  lands.    Complainant, 
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on  the  otbeor  hand,  claims  that,  as  against  a 
lower  riparian  owner,  the  diTefsion  of  water 
b7  an  upper  riparian  owner,  not  for  use  up- 
on riparian  lands  and  return  to  the  river,  sub- 
ject to  or  after  sndti  use,  but  for  pennan«it 
abstraction  from  the  river,,  and  for  purposes 
of  sale,  is  not  a  reasonable  use  of  the  waters, 
and  is  of  itself  an  Infringement  of  the  right 
of  the  lower  riparian  owner,  irrespective  of 
any  question  of  actual  or  perceptible' dam- 
age, and  that  for  its  protection  against  such 
unauthorized  use,  and  to  prevent  the  use 
from  growing  into  an  adverse  right  by  ap- 
propriation, complainant  is  entitled  to  an  In- 
junction on  the  basis  solely  of  its  natural 
rights  as  riparian  owner  to  the  flow  of  the 
water,  lrre8x>ective  of  the  question  of  dam- 
age. Such  damage,  however,  complainant 
claims  to  have  proved.  If  it  should  be  consid- 
ered a  necessary  element  of  the  right  of  ac- 
tion or  relief. 

This  branch  of  the  case,  as  to  complain- 
ant's rights  as  riparian  owner,  embraces, 
therefore,  three  Inquiries:  First,  the  ques- 
tion whether  complainant  is,  under  its  deeds, 
such  an  owner  of  lands  as  to  be  entitled  to  ri- 
parian rights  against  diversion  of  the  water ; 
and,  if  it  be  such  owner,  then,  second,  wheth- 
er as  against  the  diversion  of  the  water  by  de- 
fendant for  the  purposes  of  sale,  and  not  for 
use  on  riparian  laiuls,  actual  or  perceptible 
damage  from  the  diversion  must  be  proved. 
In  order  to  establish  an  impairment  of  the 
rights  of  a  lower  riparian  o truer;  andv  if 
this  be  necessary,  then,  third,  'vbether  such 
damage  has  been  proved. 

John  W.  Orlggs,  WiUiam  fi.  Ooarley,  T.  G. 
Slmonton,  and  E.  O.  Stalter,  for  complainant. 
William  H.  Oorbin  and  Michael  T.  Dunn  (Col- 
lins ft  Gorbln,  of  counsel),  for  defendant 

EMERY,  V.  a  (after  stating  the  facts  as 
above).  Taking  up  the  first  branch  of  the 
case,  that  relating  to  complainant's  status  as 
riparian  owner,  the  first  question  whether 
complainant's  deeds  make  it  such  owner,  and 
the  second,  whether  actual  damage  must  be 
proved  to  establish  the  right  of  action,  a 
preliminary  question  as  to  the  necessity  of 
settlement  of  title  at  law  Is  proper  to  be  con- 
sidered. Had  the  defendant  by  Its  answer 
raised  the  question  of  such  preliminary  settle- 
ment of  the  question  of  legal  title  at  law,  that 
course  might,  perhaps,  have  been  directed 
at  the  hearing,  if  the  proofs  disclosed  such 
dUq;rate  in  reference  to  the  facts  on  which  the 
question  of  the  nature  of  the  legal  title  de- 
I)ended  as  to  either  require  a  settlement  by 
a  jury  or  entitle  the  defendant  to  such  trial. 
Bat,  on  the  whole  proofs  as  presented,  the 
qneetion  of  the  nature  of  complainant's  title 
as  riparian  owner,  and  the  impairment  of  its 
right,  by  diversion  for  purposes  of  sale,  aris- 
es, I  think,  as  a  question  of  law  upon  facts 
not  disputed,  and  upon  the  construction  of 
the  deeds  conveying  title  to  complainant  and 
claimed  to  constitute  it  a  riparian  owner. 
Assuming  that  the  complainant,   under  Its 


deeds  and  the  undisputed  facts,  is,  as  riparian 
owner,  entitled  to  protection  as  such  against 
unlawful  diversion,  the  further  question, 
whether  the  unlawfulness  of  the  diversion  de- 
pends uxKm  proof  of  actual,  perceptible  dam- 
age, if  the  diversion  is  made  permanently  and 
for  purposes  of  sale,  Is  a  question  the  solution 
of  which  depends,  as  I  think,  on  decisions  of 
our  own  courts  which  control  it,  and  there- 
fore that  complainant,  as  a  preliminary  condi- 
tion for  equitable  relief,  should  not  be  re-> 
quired  to  bring  a  suit  at  law  merely  for  the 
purpose  of  reaffirming  in  a  suit  inter  partes  a 
right  already  settled  as  matter  of  general 
law.  This  matter  of  procedure  requiring  set- 
tlement of  title  at  law  was  considered  by  me 
at  length  In  Oppenfaelm  v.  Brand;  referred  to 
In  Oppenhelm  v.  Loftus  (N.  J.  Oh.)  60  Atl. 
795  (IflOl). 

The  third  question,  that  of  damage  proved, 
involves  the  extent  and  effect  of  the  diversion 
on  complainant's  lands  along  the  river,  and 
also  on  the  river  Itself,  as  a  solvent  for  the 
sewage  of  the  city,  a  long  and  expensive  in- 
quiry into  the  conditions  of  the  river  for  a  pe- 
riod of  years;  and  It  was  to  this  point  that 
the  voluminous  evidence  upon  both  sides  was 
mainly  directed.  This  thorough  Investigation 
of  the  facts  upon  both  sides  was  not  only  con- 
templated and  concurred  in  by  both  parties ; 
but  the  cause,  on  all  these  points  Involving 
questions  of  legal  title,  has  been  fully  argued 
and  submitted  by  counsel,  without  any  objec^ 
ti<»i  or  request  that  the  question  of  legal 
right  be  settled  at  law.  Under  these  circum- 
stances the  rule  In  reference  to  cases  where 
the  objection  is  not  raised  by  the  answer,  as 
laid  down  by  Vice  Chancellor  Reed  in  Coast 
Company  v.  Spring  I^ke,  56  N.  J.  Eq.  615, 
626,  627,36  Ati.  21  (1898),  affirmed  on  appeal 
58  N.  J.  Eq.  586,  47  Atl.  1131,  51  U  B.  A. 
467  (1890),  should  be  applied,  and  in  the  ab- 
sence of  any  objection,  either  at  the  answer 
or  on  the  hearing,  the  prlmai;y  question  of  le- 
gal title  or  right  should  be  examined  and  de- 
termined by  this  court  I  proceed,  therefore,, 
with  the  first  inquiry,  relating  to  complain- 
ant's standing  as  riparian  owner.  Such  stand- 
ing, as  to  any  of  the  lots  owned  by  it  is 
denied,  and,  as  different  questions  arise  in 
respect  to  the  complainant's  title  to  each  of 
the  three  tracts  of  land,  these  will  be  taken 
up  separately. 

The  tract  known  as  "West  Side  Park"  i» 
located  on  the  north  bank  of  the  river  about 
three-eighths  of  a  mile  above  the  Oreat  Falls 
at  Taterson,  contains  about  30  acres,  and  has 
a  frontage  on  the  river  of  about  2,550  feet 
This  frontage,  however,  is  not  continuous; 
the  park  being  composed  of  two  tracts  of 
land,  separated  by  a  stream  called  "Oldham 
brook,"  which  flows  into  the  Passaic  al>ove 
the  falls  and  between  the  two  tracts.  The 
tract,  below  the  brook  and  towards  the  falls, 
constitutes  the  main  portion  of  the  park,  and 
it  is  connected  with  the  smaller  tract  across- 
the  brook  by  a  bridge.  This  smaller  or  upper 
tract  also  borders  on  the  river.    The  location 
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of  the  park  tracts  with  reference  to  Oldham 
brook  and  the  river  la  Important  with  refer- 
ence to  an  arbitrary  boundary  line  of  high 
water,  fixed  by  the  conveyance  to  the  city  as 
one  of  the  boundary  lines  of  Its  lands.  Be- 
low these  lands  conveyed  for  a  park,  the  So- 
ciety for  Useful  Manufactures  had  erected  a 
dam,  just  above  the  brink  of  the  Great  Falls, 
for  the  purpose  of  supplying  water  for  man- 
ufacturing purposes.  This  society  appears 
to  have  originally  owned  the  whole  property 
at  this  locality,  Including  the  bed  of  the  riv- 
er, and  also  the  lands  above,  Including  the 
park  lands  of  complainant.  This  fact,  al- 
though not  formally  proved,  was  stated  by 
counsel  and  accepted  without  objection,  and, 
in  view  of  the  litigations  In  this  court  In 
which  this  ownership  was  shown,  may  prop- 
erly be  accepted,  In  the  litigation  between 
these  parties,  as  a  historical  fact  of  general 
public  interest  relating  to  the  rights  In  the 
river  at  this  locality.  Society,  etc.,  v.  Mor- 
ris Canal  Co.,  1  N.  J.  Eq.  157,  21  Am.  Dec. 
41  (1830).  The  dam  extended  across  the  riv- 
er and  flowed  the  lands  above,  and  the 
Society  for  Useful  Manufactures  in  parting 
with  title  to  these  lands  adjoining  the  river, 
fixed  their  boundary  line  with  reference  to 
the  height  of  water  at  the  dam.  The  West 
Side  Park  lands  were  part  of  these  lands 
originally  belonging  to  the  Society  for  Useful 
Manufactures,  and  were  conveyed  to  the 
city  by  a  corporation  called  the  Society's 
Land  Company,  which  took  over  lands  of  the 
Society  for  Useful  Manufactures.  The  con- 
veyance to  complainant  describes  the  first  (or 
large)  tract  as  running,  for  its  first  course, 
from  the  comer  of  Totowa  and  Preakness 
avenue,  along  the  southwesterly  line  of 
Preakness  avenue,  "to  the  high-water  mark 
on  the  northwesterly  side  of  the  Passaic  riv- 
er; thence  (2)  southwesterly,  westerly,  and 
northwesterly  along  said  high-water  mark  of 
said  river  and  of  Oldham  brook  their  several 
courses  to  the  southeasterly  line  of  Totowa 
avenue."  Prom  this  point  the  description 
follows  the  line  Inland  and  away  from  the 
brook  several  courses  to  the  beginning,  and 
this  part  of  the  description  has  no  bearing 
on  the  questions  raised.  The  second  tract 
(across  Oldham  brook  and  on  the  west  side 
of  It)  Is  described  as  follows:  "All  that 
tract  of  land  bounded  on  the  east  by  high- 
water  mark  of  the  Oldham  brook;  on  the 
north  by  Totowa  avenue;  on  the  west  by 
lands  of  the  estate  of  Richard  Van  Houten, 
deceased ;  on  the  south  by  high-water  mark 
of  the  Passaic  river."  From  these  tracts  was 
made  an  exception,  followed  by  a  definition 
of  what  line  was  intended  by  high-water 
mark  In  the  description,  and  In  the  following 
words:  "Excepting,  however,  from  the  said 
tracts,  and  not  conveyed,  all  parts  thereof 
that  are  overflowed  by  the  river  and  brook 
at  the  present  height  of  the  dam  at  high- 
water  mark.  It  is  understood  and  agreed 
that  the  term  'high-water  mark'  is  the  edge 
ef  the  water  in  said  river  and  brook  when 


the  water  Is  flowing  at  a  height  of  six  Inches 
over  the  dam  of  the  Society  for  Establishing 
Useful  Manufactures  above  the  falls  at  the 
present  height  of  the  dam."  The  deed  also 
contained  a  covenant  "that  the  party  of  the 
first  part  [the  Society's  Land  Company]  shall 
not  be  liable  for  any  damages  caused  by  the 
overfiow  of  said  river  and  brook  at  the  pres- 
ent height  of  said  dam,"  and  also  covenants 
of  geiieral  warranty  as  to  all  the  land  and 
premises  conveyed. 

In  connection  with  this  deed,  which  bound- 
ed the  complainant's  title  toward  the  river 
by  the  line  of  "high-water  maik"  thus  arbi- 
trarily or  rather  artificially  fixed,  the  dty  re- 
ceived a  deed  from  the  Society  for  Useful 
Manufactures  Itself,  bearing  the  same  date, 
conveyii^  rights,  privileges,  and  easements  In 
relation  to  the  use  of  waters  of  the  Passaic 
river  and  Oldham  brook  and  the  lands  be- 
tween this  high-water  mark  and  the  water 
of  the  river  and  brook,  upon  certain  condi- 
tions as  to  the  diversion  of  the  water  of  the 
Passaic,  and  Its  use  by  the  Society  for  Useful 
Manufactures,  and  as  to  the  liability  of  the 
Society  for  Useful  Manufactures  for  the 
overfiow^  of  the  river  and  brook.  By  this 
deed,  which  it  Is  important  to  set  out  at 
length,  the  Society  for  Useful  Manufactures 
gave,  granted,  bargained,  and  sold  to  the 
complainant,  its  successors  and  assigns,  "the 
right,  privilege,  and  easement  to  make  use  of 
the  waters  of  the  Passaic  river  and  of  the 
Oldham  brook  In  front  of  and  bordering  on 
the  lands  conveyed  to  the  party  of  the  second 
part  hereto  by  the  Society's  Land  Company 
by  deed  of  even  date  herewith  as  Is  customary 
and  legal  for  riparian  owners,  and  for  such 
purpose  to  have  access  and  right  to  cross 
over  any  intervening  lands  l>etween  high-wa- 
ter mark  and  the  water  of  the  Passaic  river 
and  Oldham  brook,  and  also  the  use  of  any 
such  intervening  lands  for  the  purpose  of 
omam«itatIon ;  but  It  is  distinctly  under- 
stood and  agreed,  and  this  grant  is  made  up- 
on this  distinct  condition  and  agreement,  that 
such'  access  and  use  shall  not,  and  shall  not  In 
any  way  be  construed  to,  give  to  the  city  of 
Paterson  the  right  to  divert  the  water  of  the 
Passaic  river  or  interfere  with  Its  use  by  the 
party  of  the  first  part  hereto,  or  to  make  any 
erection  that  would  cause  pollution  of  said 
waters,  and  that  the  party  of  the  first  part 
hereto  shall  not  be  held  liable  for  any  dam- 
ages caused  by  the  overflow  of  said  river 
and  brook  at  the  present  height  of  said  dam. 
To  have  and  to  hold  the  said  easement,  right, 
and  privilege  unto  the  said  party  of  the  sec- 
ond part,  Its  successors  and  assigns,  to  Its 
and  their  sole  use,  benefit,  and  behoof,  for- 
ever. And  it  is  further  understood  and 
agreed  that  the  said  conveyance  by  the  So- 
ciety's Land  Company  to  the  party  of  the 
second  part  hereto  above  referred  to,  to  high- 
water  mark  of  the  Passaic  river  and  the  Old- 
ham brook,  carries  the  title  of  the  party  here- 
to of  the  second  part  to  the  edge  of  the  wa- 
ter in  said  river  and  brook  when  the  water 
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therein  Is  flowing  at  a  height  of  six  Inches 
over  the  dam  of  the  society  above  the  Falls 
at  the  present  height  of  the  dam."  The  deed 
contained  no  other  covenants,  and  was  a  deed 
of  grant,  bargain,  and  sale  for  the  expressed 
consideration  of  one  dollar. 

Under  these  deeds  for  West  Side  Park  the 
complainant's  title  does  not,  as  Its  bill  al- 
leges, go  to  the  center  of  the  river ;  hnt  its 
absolate  title  in  fee  is  limited  by  an  artificial 
or  arbitrary  boondary  line  beyond  or  above 
even  the  ordinary  high-water  mark  of  the 
river  in  its  natural  condition  (unaffected  by 
the  dam),  and  this  location  of  the  line  of  title 
above  the  natural  ripa  is  fixed  with  refer- 
ence to  the  continuance  In  the  Society  for 
Useful  Manufactures  (which  was  the  owner 
of  the  bed  of  the  river)  of  the  title  up  to  a 
fixed  boundary  of  the  lands  above  Its  dam 
adjoining  the  natural  rlpa,  with  a  right  to 
overflow  even  above  this  limit  If  the  existing 
dam  caused  such  overflow.  The  title  to  the 
lands  below  this  artificial  or  arbitrary  line, 
and  lying  between  this  line  and  a  line  desig- 
nated in  the  second  deed  as  "the  water  of  the 
Passaic  river  and  Oldham  brook,"  was  re- 
served, or  rather  not  conveyed,  by  the  Society 
for  Useful  Manufactures,  who  thus  continued 
to  be  the  riparian  owner  of  the  lands  on  the 
banks  of  the  natural  stream.  As  such  ripar- 
ian owner  it  gave  to  the  complainant  certain 
rights  to  the  use  of  the  waters  of  the  river 
and  brook  in  connection  with  the  lands  con- 
veyed. The  use  thus  conveyed  was  describ- 
ed to  be  "such  use  as  is  customary  and  legal 
for  riparian  owners,"  and  the  waters  of  the . 
rlrer  and  brook,  as  to  which  these  rights  in 
the  nature  of  riparian  rights  were  granted, 
were  the  waters  "In  front  of  and  bordering 
on  the  lands  coaveyed  by  the  society's  deed"  ; 
that  is,  if  the  boundary  line  fixed  by  that 
deed  be  intended,  "the  waters  in  front  of  the 
high-water  line  fixed  by  the  deed."  As  be- 
tween the  Society  for  Useful  Manufactures  and 
the  city,  the  effect  of  this  clause  of  the  deed, 
therefore,  was  to  grant  the  customary  and 
legal  riparian  use  of  the  waters  from  this 
high-water  mark  line  to  the  center  of  the 
river  at  least  Besides  the  riparian  use  of 
these  waters,  the  deed  further  gave  to  the 
complainant,'  as  to  "any  Intervening  lands 
between  high-water  mark  and  the  water  of 
the  Passaic  river,  and  Oldham  brook,"  the 
right  of  access  and  crossing  for  the  purpose 
of  making  such  use  of  the  waters  of  the  river 
and  brook  In  front  of  and  bordering  on  the 
lands  conveyed  by  the  society;  and,  what  is 
important  to  notice,  it  granted  also  the  use 
of  these  Intervening  lands  for  ornamentation. 
Such  use  was  necessarily  exclusive,  and  in- 
cluded such  alteration  or  removal  of  the  soil 
itself  as  requires  this  part  of  the  grant  to 
be  considered,  not  as  an  easement,  but  as 
passing  at  least  an  unlimited  right  of  posses- 
sion, with  a  profit  fi.  prendre,  or  perhaps  an 
absolute  fee  for  this  limited  use.  In  either 
aspect,  the  city  by  this  deed  becomes  entUled 
to  the  possession  of  the  land  constituting  the 


natural  rtpa,  subject,  only,  to  the  rights  there^ 
on  reserved  by  grantor.  The  right  to  divert 
the  water  of  the  Passaic  for  Its  use,  riparian 
or  other,  was  expressly  withheld,  as  also  the 
right  to  interfere  (by  riparian  use  or  other) 
with  the  society's  own  use  of  the  water. 

Riparian  rights,  strictly  and  technically 
so  called,  are  rights  not  originating  in  grants, 
but  arise  by  operation  of  law,  and  are  called 
"natural  rights,"  because  they  arise  by  rea- 
son of  the  ownership  of  lands  upon  or  along 
streams  of  water,  which  are  furnished  by  na- 
ture, and  the  lands  to  which  these  natural 
rights  are  attached  are  called  hi  law  "ripa- 
rian lands."  Riparian  lands,  in  the  language 
of  the  cases  and  treatises.  Include  by  nature 
as  well  the  lands  over  as  those  along  which 
the  stream  flows,  and  riparian  rights  are  in- 
cident to  lands  on  the  bank,  as  well  as  those 
forming  the  bed  of  the  stream.  28  A.  &  E. 
Ency.  (1st  Ed.)  947;  2  Famham,  Waters,  { 
463.  A  right  to  the  use  of  flowing  water 
does  not  necessarily  depend  on  the  ownership 
of  the  soil  covered  by  the  water.  Lord  v, 
Sydenham  City,  12  Moo.  P.  C.  473.  In  this 
case  the  Society  for  Useful  Manufactures, 
the  owner  of  the  bed  of  the  stream,  being  at 
the  same  time  owner  of  the  riparian  lands 
adjoining,  had,  as  between  Itself  and  its  gran- 
tee, the  right  of  severing  the  title  and  rights 
of  the  bed  and  rlpa,  ai)d  the  right  of  con- 
tracting with  reference  to  the  use  or  control 
of  the  rights  which.  In  the  absence  of  ex- 
press contract,  would  pass  to  the  grantee  of 
the  ripa  as  natural  riparian  rights.  In  3 
Kent's  Com.  *434,  it  is  said  the  riparian  pro- 
prietor may  sell  his  upland  to  the  top  or 
edge  of  the  bank  and  reserve  the  stream, 
and  also  that  he  may  convey  the  bed  of  the 
stream,  separate  from  the  land  which  bounds 
it  Riparian  rights,  as  natural  rights,  and 
being  incidents  annexed  solely  by  operation 
of  law  to  the  lauds  under  and  along  the 
stream,  differ  in  respect  to  the  effect  of  con- 
tracts upon  them,  from  those  ordinary  ease- 
ments in  lands  whose  only  source  is  a  grant 
(actual  or  presumed),  and,  by  reason  of  this 
difference  of  the  origin  and  character  of  the 
right,  are  not  subject  to  that  general  rule 
relating  to  easements  by  force  of  which 
unity  of  ownership  of  the  dominant  and  serv- 
ient lands  extinguishes  the  easement.  Tills 
distinction  is  pointed  out  in  the  leading  case 
of  Wood  V.  Waugh,  3  Exch.  748  (1849),  Pol- 
lock, C.  B.,  at  page  775,  and  cases  cited. 

The  reason  on  which  the  rule  is  founded, 
viz.,  that  no  owner  can  have  an  easement 
in  his  own  lands,  is  not  applicable  to  rights 
arising  by  operation  of  law  from  a  condition 
fixed  by  the  laws  and  forces  of  nature.  As 
to  rights  in  running  streams  thus  arising,  the 
Incidents  are  annexed  by  operation  of  law, 
with  the  view  of  regulating  an  equal  and 
continuous  right  of  use  in  succession,  and 
these  continue  to  regulate  the  rights  of  ripa- 
rian owners  to  access  and  use  of  the  water, 
and  its  course  was  determined  Jjy  nature, 
irrespective  of  any  unity  or  division  of  own- 
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ershlp  of  the  lands  below  and  along  the 
stream.  These  rights,  therefore,  attaching 
to  the  bed  and  bank  of  the  stream  and  Its 
waters  as  It  was  accustomed  to  flow  by 
nature,  are,  as  between  upper  and  lower 
riparian  owners,  extinguished  or  affected  on- 
ly by  the  express  agreement  or  grants  of  the 
riparian  owners,  or  by  what,  ad  against  such 
ownor,  may  become  equivalent  thereto — ad- 
verse user  or  appropriation.  If  this  view  Is 
correct,  then  by  the  boundary  fixed  by  the 
deed  of  the  Society  for  Useful  Manufactures 
to  complainant  as  "the  waters  of  the  Passaic 
river  and  Oldham  brook"  must  be  intended 
the  water  line  of  the  river  and  brook  as  they 
were  accustomed  to  flow  in  the  natural  con- 
dition and  without  regard  to  the  effect  of 
'  the  Society  for  ITseful  Manufactures'  dam  on 
thfe  water  line;  and  It  must  further  result 
that  the  restrictions  of  the  use  of  those  ripa- 
rian rights  naturally  incident  to  the  owner- 
ship of  lands  so  bounded  la  operative  only 
as  against  the  grantor  and"  by  virtue  of  the 
express  restrictions  and  reservations  con- 
tained in  the  deed.  As  between  the  grantor 
retaining  the  bed  of  the  stream  and  the  gran- 
tee of  the  rlpa,  with  restrictions  or  limita- 
tions by  contract  as  to  boundaries  or  other 
express  limitations  of  the  natural  riparian 
lights,  the  rights  conveyed  may  perhaps  be 
strictly  called  "easements"  or  "privileges," 
and  not  "riparian  rights."  But  as  between 
the  grantee  of  these  rights  from  the  riparian 
owner,  who  retains  title  to  the  bed  of  the 
stream  and  to  lands  overflowed,  and  an  up- 
per riparian  owner  or  occupant,  as  to  whom 
the  grantor  and  those  claiming  under  him 
Are  only  riparian  owners  of  lower  riparian 
lands  with  their  Incidents,  the  grantee,  as- 
deriving  title  to  certain  riparian  rights  from 
such  lower  riparian  owner,  may  be,  by  rea- 
son of  such  grant,  a  riparian  owner,  and  en- 
titled as  against  upper  riparian  owners  or 
diverters  to  all  the  rights  of  a  riparian  own- 
er conferred  upon  him  by  bis  grantor,  the 
true  riparian  owner.  Technically  and  legal- 
ly, perhaps,  such  rights,  which  are  described 
to  be  of  the  character  of  riparian  owner's 
rights,  may  be  most  accurately  designated  as 
■"easements,"  because  they  arise  by  grant, 
and  do  not,  like  true  riparian  rights,  arise 
by  nature,  by  reason  of  the  ownership  of 
riparian  lands;  but  they  are  easements 
which,  as  against  upper  riparian  owners,  are 
effective  only  to  the  extent  that  their  ex- 
ercise comes  within  the  limits  of  the  natural 
riparian  rights  of  the  lower  owner. 

This  seems  to  have  been  the  legal  theory 
upon  which  the  deed  from  the  Society  for 
Useful  Manufactures  to  the  city  of  Pater- 
son  rested,  and  I  think  It  is  the  correct  theo- 
ry. This  deed,  as  I  construe  it.  In  effect  con- 
veyed to  the  city  the  right  of  exclusive  pos- 
session and  occupation,  for  the  purpose  of 
ornamentation,  of  the  lands  on  the  "waters 
of  the  Passaic  river  and  Oldham  brook,"  in- 
tervening 'between  the  waters  of  the  river 


and  brook  and  the  bigh-water  line  of  the 
deeds,  and  also  granted  the  right  of  access 
and  crossing  over  these  intervening  lands  to 
the  waters  of  the  river  and  brook  for  the 
purpose  of  making  that  use  of  tbem  which 
was  characterized  aa  a  riparian  owner's  use 
of  the  waters  of  the  river  and  brook,  with 
the  express  agreement,  however,  tliat  tbe 
right  to  divert  the  waters  of  the  river  (which 
is  a  natural  riparian  right)  should  not  be 
construed  to  be  conveyed  by  the  deed,  and 
that  the  Society  for  Useful  Uanofacttires' 
own  right  of  diversion  of  water  or  overflow, 
which  otherwise  was  limited  to  natural  ripa- 
rian rights,  should  not  be  affected.  These 
express  limitations  excluded  the  exercise,  as 
against  the  grantor,  of  rights  which  other- 
wise would  have  been  within  the  description 
of  riparian  rights:  but  as  between  tbe  (Aty, 
thus  claiming  under  a  lower  riparian  own- 
er, and  an  upper  riparian  owner  or  occupant 
diverting  the  stream,  the  effect  of  the  deed, 
as  I  construe  it,  was  to  give  to  the  city  such 
right  .to  the  continued  flow  of  the  river  along 
and  past  the  lands  occupied  under  tbe  deed 
from  the  Society  for  Useful  Manufactures, 
and  extending  4is  far  as  the  natural  rlpa  of 
the  river,  as  the  Society  for  Useful  Manu- 
factures itself,  or  any  other  lower  riparian, 
would  have.  Tbe  city  under  this  deed  has 
not.  It  Is  true,  derived  any  right,  as  against 
an  upper  riparian  owner,  to  divert,  for  use 
as  riparian  owner  or  otherwise,  the  water 
as  It  passes  Its  lands;  but  its  present  claim 
in  reference  to  the  West  Side  Park  is  based 
on  the  right"  to  the  flow  past  the  park  lands, 
and  the  Injury  alleged  is  a  diversion  of  this 
water  which  would  naturally  flow  past  Its 
lauds,  and  from  which  diversion  serious  In- 
jury and  damage  to  the  park  results.  While, 
therefore,  I  find  that  the  claim  of  title  to 
the  center  of  the  river  opposite  the  West 
Side  Park  Is  not  made  out  as  alleged  in  the 
bill,  I  conclude  that  as  to  these  lands  the 
complainant,  under  Its  deeds,  has,  on  facts 
not  disputed,  established  the  right  of  a  ripa- 
ran  owner  to  the  flow  of  the  water  of  the 
river  along  and  past  the  park  lands,  or  at 
least  so  much  of  them  as  is  occupied  under 
the  deed  from  the  Society  for  Useful  Manu- 
factures, undiminished  by  the  diversion  of 
any  person  other  than  of  its  own  grantor,  for 
its  use  as  reserved  by  the  deed,  and  la  en- 
titled to  assert  such  right  as  a  basis  of  re- 
lief in  this  suit,  as  against  the  defendant, 
an  upper  riparian  owner  or  occupant,  who 
diverts  the  water. 

The  second  dispute  as  to  riparian  owner- 
ship arises  out  of  the  description  contained 
in  the  deed  to  tbe  complainant  for  the  small 
tract,  about  22  feet  in  width,  fronting  on 
Water  street  and  called  the  "Engine  House 
Lot"  This  lot  was  conveyed  to  the  city  by 
deed  dated  August  5,  1S69,  and  the  descrip- 
tion is  apparently  defective;  tbe  second 
coarse  of  tbe  deed  (which  conveys  by  metes 
and  bounds)  being  omitted.    The  description 
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Is  "all  that  tract  of  land  and  premlsee  here- 
inafter particularly  described,  situate,"  etcl, 
*1a  the  dty  of  Paterson,"  etc.,  "beginning  on 
the  southeasterly  side  of  Water  street  at  b 
point  5  feet  3^  inches  westerly  from  the 
westerly  side  of  the  house  of  the  heirs  of 
Adrian  B.  Van  Houten,  deceased,  mnnl^ig 
thence  (1)  southerly  at  right  angles  to  Water 
street  as  the  same  has  been  laid  oat,"  etc., 
"to  the  Passaic  river;  thence  (3)  northeriy 
parallel  with  the  first  course  to  the  southerly 
side  of  Water  street;  thence,"  etc.  (by  two 
courses,  4  and  5),  "still  along  Water  street 
21  feet  11  Inches  to  the  place  of  beginning." 
The  second  course,  that  toward  the  river,  Is 
omitted;  and  It  Is  insisted  that,  as  the  deed 
does  not  give  any  river  frontage,  complainant 
is  not  as  to  this  lot  a  riparian  owner,  and 
its  title  does  not,  as  alleged  in  the  bill,  ex- 
tend to  the  center  of  the  river.  In  addition 
to  the  deed,  complainant  proves.  In  reference 
to  the  engine  house  lot,  that  from  at  least  as 
far  back  as  1871  the  city  occupied  the  entire 
lot  from  Water  street  to  the  river  for  the  pur- 
pose of  an  engine  bouse,  and  that  along  the 
river  front  there  was  a  brick  wall  about  14 
feet  high  and  standing  on  the  edge  of  the 
water,  which  wall  was  used  In  connection 
with  the  occupation  andnise  of  the  lot  and 
the  use  of  the  river  In  front  of  It  Adverse 
possession  for  over  20  years  of  the  lot,  as  ex- 
tending to  the  edge  of  the  river  and  Includ- 
ing the  whole  river  bank,  has  been  proved, 
and  the  question  la  whether,  either  by  the 
deed  itself  (notwithstanding  the  omission  of 
the  second  course),  or  by  this  deed  In  con- 
nection with  the  proof  of  adverse  possession 
of  the  rlpa,  complainant  has,  as  to  this  lot, 
established  a  title  which  gives  It  the  righf  of 
a  riparian  owner  to  the  flow  of  the  river 
along  and  past  it  My  conclusion  is  In  the 
afilrmatlve  on  both  grounds,  and  for  these 
reasons: 

As  to  the  lot  conveyed  by  the  description 
In  the  first  course,  running  "to  the  river,"  it 
must  be  considered  that  "the  river"  is  desig- 
nated a  boundary,  and  prima  facie  such 
designation  takes  the  course  to  the  center  of 
the  river ;  the  rule  being  that,  where  a  fresh- 
water river  Is  designated  as  a  boundary,  the 
center  line  of  the  river,  the  "medium  filum 
aqose,"  Is  the  boundary  Hue.  Arnold  v.  Mun- 
dy,  6  N.  J.  Law  1,  10  Am.  Dec  356  (Sup.  Ct 
1821),  Kirkpa trick,  0.  J.,  at  page  67;  Atty. 
Gen.  V.  Del.  &  B.  B.  R.  Co.  27  N.  J.  Eq.  631 
(Err.  &  App.  1876),  Dixon,  J.,  at  page  636. 
And  a  line  running  "to  the  river"  generally, 
and  without  subsequent  qualification  or  re- 
striction, extends  by  settled  rules  of  construc- 
tion to  the  center  of  the  river — of  the  "fllum 
aqtise,"  or  thread  of  the  stream.  Starr  v. 
Child,  20  Wend.  (N.  Y.)  149,  152,  on  errw: 
4  Hill  (N.  Y.)  300,  377,  380;  note  to  Ex  parte 
Jennings,  6  Cow.  (N.  Y.)  540.  An  owner  "to 
the  bonk  of  the  river"  owns  to  the  center  of 
the  river.  Next,  It  Is  impossible  to  run  the 
third  course  at  all,  commencing  from  the  ter- 
minating point  of  the  first  course  and  parallel 
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with  the  first  course;  but  the  location  of  this 
third  course  can  be  fixed,  by  running  the  cours- 
es backward  from  the  last  course.  Running 
these  fifth,  fourth,  and  third  courses  from  the 
beginning  and  terminating  point  a  point  from 
which  the  third  course  Is  to  commence  Is  fix- 
ed as  a  point  In  a  line  commencing  on  Water 
street  22  feet  11  Inches  from  the  place  of  be- 
ginning (the  beginning  of  the  fourth  course 
as  given  In  the  deed),  and  running  parallel 
with  the  first  course  on  a  line  to  or  toward 
the  river.  In  the  absence  of  any  limitation 
by  distance  of  this  line,  it  can  be  thus  limited 
only  by  the  description  that  It  is  parallel  to 
the  first  line,  which  by  construction  of  law 
ends  in  the  center  of  the  river.  The  line, 
therefore,  as  matter  of  construction  and  ap- 
plication of  the  description,  will,  I  think,  to- 
ward" the  river  side,  be  terminated  at  the  sin- 
gle point  where  It  is  parallel  to  the  termina- 
tion of  the  first  line  on  that  side,  and  beyond 
which  mere  construction  cannot  carry  the 
title,  viz.,  the  center  of  the  river.  The  de- 
scription as  to  the  third  course  may  there- 
fore, on  the  face  of  It,  be  construed  and  ap- 
plied as  If  It  read:  "Thence  (3)  from  the 
center  of  the  river,"  etc.  If  so  read,  then, 
notwithstanding  the  omission  of  the  second 
coqirse,  the  description  has  effect  as  the  con- 
veyance of  a  lot  or  tract  of  land  fronting  21 
feet  11  inches  on  Water  street,  and  running 
between  parallel  lines  that  distance  apart  and 
at  right  angles  to  Water  street  to  the  center 
of  the  river.  This  construction  should,  In 
my  Judgment  be  adopted  as  giving  effect  to 
the  conveyance,  and  as  making  It  In  fact  the 
conveyance  of  a  lot  or  tract  of  land,  and  In 
preference  to  a  construction  that  would  make 
the  deed  wholly  Ineffective,  because  of  a 
faulty  description  by  boundaries  which  do 
not  include  all  sides  of  a  lot  In  other  words. 
If  the  description  in  the  deed  itself,  when  ap- 
plied to  the  land,  conveys  any  lot  at  all,  it 
must  be  a  lot  running  to  the  center  of  the 
river;  for,  when  the  river  as  a  boundary  Is 
mentioned.  It  requires  express  words  to  re- 
strict the  conveyance  to  the  side  of  the  river, 
and  the  principle  stated  by  Pothler  applies — 
that,  "where  the  grant  to  a  riparian  proprie- 
tor has  no  other  boundary  on  the  side  thereof 
which  is  adjacent  to  the  river,  the  legal  pre- 
sumption is  that  his  grantor  Intended  to  con- 
vey to  the  middle  of  the  stream."  4  Hill 
(N.  Y.)  373.  Title  by  adverse  possession  for 
over  30  years  up  to  the  edge  of  the  river  and 
to  the  river  bank  is  established  beyond  doubt, 
and  this  also  Is  sufilclent  to  establish  title  to 
riparian  lands  along  which  the  river  flows. 
On  both  grounds,  therefore,  I  conclude  that 
complainant  Is  entitled  to  assert  against  de- 
fendant, as  a  dlverter  of  the  upper  waters, 
such  rights  as  a  riparian  owner  may  have 
in  reference  to  this  engine  bouse  lot 

In  reference  to  the  third  tract,  the  East 
Side  Park,  situate  on  the  other  side  of  the 
river  below  the  falls,  and  fronting  about 
1,500  feet  on  the  river,  the  deeds  conveying 
the  portion  of  the  park  along  tlie  river,  and 
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referring  to  It  as  a  boundary  or  monnment, 
expressly  describe  tlie  property  as  beginning 
at  the  Passaic  river  and  as  running  to  the 
river  and  down  the  river  Its  several  courses. 
The  description  In  Its  deed  undoubtedly  coa- 
veys  title  to  complainant  to  the  center  of  the 
river  so  far  as  this  park  Is  concerned,  and 
constitutes  It  a  riparian  owner  in  respect  to 
these  lands. 

The  defendant  does  not  claim  that  this  Is 
not  the  legal  effect  of  the  deeds;  but  inasr 
much  as  these  riparian  lands  were,  by  the 
deeds  to  the  city  or  Its  grantors,  made  sub- 
ject to  a  right  of  fiowage  by  the  maintenance 
of  a  dam  by  a  lower  riparian  owner,  the  Bun- 
dee  Manufacturing  Company,  and  as  this 
fiowage  of  the  lands  has  continued  for  over 
40  years,  It  is  claimed  that  defendant's  di- 
version of  water  does  not  in  any  respect  In- 
jure the  complainant  as  owner  of  this  park, 
and.  In  the  absence  of  such  injury,  complain- 
ant has,  as  to  this  park,  no  legal  or  other 
right  to  be  protected  by  Injunction.  But  this 
objection  manifestly  relates,  not  to  the  4iues- 
tlon  of  whether  complainant  is  a  riparian 
owner  of  these  lands  and  entitled  to  assert 
the  title  and  right  of  a  riparian  owner,  but 
whether  the  complainant  as  riparian  owner, 
asserting  such  right,  must  establish  Injury  or 
damage  as  a  foundation  for  relief,  either  at 
law  or  equity.  This  is  an  important  question 
relating  to  riparian  rights,  but  very  different 
from  the  question  as  to  whether  the  complain- 
ant, claiming  such  right,  is  in  law  a  riparian 
owner.  On  the  first  branch  of  the  case,  I  con- 
clude that  complainant,  as  to  all  of  the  lands 
in  question,  the  two  parks  and  the  engine 
house  lot.  Is  entitled  to  assert  against  the  de- 
fendant Uie  rights  of  a  riparian  owner. 

The  second  inquiry  on  this  branch  of  the 
case  (complainant's  riparian  rights)  Is  wheth- 
er the  proof  of  actual,  perceptible  damage,  re- 
sulting from  the  diversion  of  water  by  the  de- 
fendant, is  essential  in  order  to  establish  the 
existence  of  a  right  to  be  protected  by  Injunc- 
tion. The  diversion  by  the  defendant  Is  not 
for  the  purpose  of  use  upon  or  in  connection 
with  the  enjoyment  of  upper  riparian  lands 
owned  or  occupied  by  It,  and  to  be  returned 
to  the  river  after  such  use,  but  for  permanent 
diminution  of  the  supply  of  the  river,  made 
for  the  purpose  of  sale  of  the  water  for  the 
ultimate  supply  to  municipalities,  all  of 
which,  except  Paterson  and  Passaic,  are  dis- 
tant from  the  river,  and  some  of  which  are 
not  within  the  watershed  of  the  river.  This 
circumstance,  permanent  diversion  for  the 
purposes  of  sale,  is  claimed  to  have  a  mate- 
rial bearing  on  the  question  of  the  relative 
rights  of  upper  and  lower  riparian  owners, 
and  the  necessity  of  proving  actual,  percepti- 
ble damages  as  an  essential  element  of  a  suit 
at  law  or  right  to  an  injunction. 

The  general  rule  upon  the  subject  of  the 
necessity  of  proving  actual  damage  where  a 
right  is  violated,  and  one  applying  to  every 
description  of  right,  was  clearly  stated  by 
Baron  Parke  in  Embrey  v.  Owen,  6  Excb. 


353,  368  (1861),  a  leading  case  involving  a  snlt 
for  diversion  for  the  purposes  of  irrigatioa. 
He  says:  "Actual,  perceptible  damage  is  not 
indispensable  as  the  foundation  of  an  action, 
and  it  is  sufficient  to  show  the  violation  of  a 
right,  in  which  case  the  law  will  presume 
damage.  Injuria  sine  damno  is  actionable,  as 
was  laid  down  by  Lord  Holt  in  Ashby  v. 
White,  and  in  many  subsequent  cases,  all  re- 
ferred to  in  the  very  able  Judgment  of  Hr. 
Justice  Story  In  Webb  v.  Portland  Manufact- 
uring Co.,  3  Sumn.  (U.  S.)  189  (1839)  29  Fed. 
Cas.  506,  where  the  truth  of  this  proposition 
is  powerfully  enforced."  This  latter  leading 
case  was  a  bill  for  injunction  to  restrain  di- 
version by  an  upper  riparian  owner  or  occu- 
pant, and  Mr.  Justice  Story,  after  a  full  ex- 
amination of  the  cases,  concludes  (29  Fed. 
Cas.  509)  that,  whenever  there  Is  a  clear  viola- 
tion of  a  right,  it  is  not  necessary  In  an  ac- 
tion of  the  sort  there  brought  to  show  actual 
damage,  but  that  every  violation  imports 
damage,  and  if  no  other  be  proved  the  plain- 
tiff is  entitled  to  a  verdict  for  nominal  dam- 
ages, and  a  fortiori  that  this  doctrine  ap- 
plied whenever  the  act  done  Is  of  such  a  na- 
ture that  by  repetition  or  continuance  it  may 
become  the  foundation  or  evidence  of  an  ad- 
verse right.  He  also  holds  that,  were  the 
doctrine  otherwise  at  law,  if  the  diversion  ct 
the  water  is  a  violation  of  the  plalntllTB 
right,  and  may  permanently  injure  that  right, 
and  become  by  lapse  of  time  the  foundation 
of -an  adverse  right  in  the  defendant,  no  case 
is  more  fit  for  the  interposition  of  a  coart  of 
equity,  by  way  of  injunction  to  restrain  de- 
fendants from  such  an  injurious  act.  This 
claim  to  an  injunction,  on  the  ground  that 
otherwise  the  present  appropriation  by  de- 
fendant may,  by  adverse  exercise,  ripen  Into  a 
right  and  destroy  complainant's  right  as  ri- 
parian owner.  Is  perhaps  its  strongest  claim 
to  the  interference  of  the  court  for  the  as<^r- 
talnment  and  declaration  of  complainant's 
present  rights. 

This  results  from  the  fact  that  the  defend- 
ant from  1889  to  1904  diverted  permanently 
from  flowing  into  the  river  at  Paterson  about 
40,000,000  gallons  daily,  and  since  May,  1901, 
has  permanently  diverted  from  the  river  be- 
tween Little  Falls  and  Paterson  about  22.- 
000,000  gallons  dally,  and  (taking  the  water 
diverted  from  Paterson,  8,000,000  or  9,000.000 
gallons  daily,  above  the  falls,  to  be  returned 
within  the  city  limits  below  the  falls)  Is  now 
diverting  between  12,000.000  and  13,000,000 
gallons  dally  from  the  flow  of  the  river  below 
the  fblls  and  the  outlet  of  the  Society  for 
Useful  Manufactures'  raceway.  This  diver- 
sion, if  continued,  may  give  rise  to  an  adverse 
right  by  appropriation  to  the  extent  now 
made;  and  It  also  appears,  by  the  contracts 
of  the  defendant  which  have  been  put  in  evi- 
dence, that  the  water  which  It  supplies  or  has 
agreed  to  supply  to  the  municipalities,  dtber 
directly  or  through  water  companies.  Is  not 
limited  In  amount,  and  that  the  contracts 
run  for  terms  of  years.    It  has  contracted 
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with  the  New  York  &  New  Jersey  Water 
Company  (Exhibit  C  24)  to  furnish  "an  am- 
ple sapply"  In  such  quantity  as  required  by 
the  latter  company's  contract  with  the  city  of 
Bayonne,  and  for  fulfllling  any  contract  It 
(the  New  York  &  New  Jersey  Water  C5om- 
pany)  may  acquire  to  supply  water  for  use 
on  Staten  Island,  and  this  contract  Is  to  con- 
tlnue  tin  September,  1915,  with  a  right  of  per- 
petual renewal  with  the  same  company.  With 
the  New  Jersey  Suburban  Water  Company  It 
has  contracted  (Exhibit  C  25)  to  supply  all 
the  water  required  for  their  present  and  fu- 
ture uses  In  that  part  of  Hudson  county  lying 
west  of  the  Hackensaclc  river  and  Including 
the  township  of  Kearny.  With  the  Montclair 
Water  Company  (Exhibit  C  26)  it  has  con- 
tracted to  furnish  an  ample  supply  of  water,- 
sufficient  for  the  contracts  the  Montclair  Com- 
pany has  already  made  with  the  West  Orange 
Company  and  the  Orange  Water  Company,  or 
contracts  which  may  be  made  by  It  during  the 
term  of  the  agreement  (1920),  with  right  to 
perpetual  renewal.  No  contracts,  however, 
are  to  be  made,  except  for  water  to  Montclair, 
West  Orange,  and  Orange,  without  the  East 
Jersey  Water  Company's  consent.  With  the 
Little  Falls  Company  it  agrees  (Exhibit  C  27) 
to  deliver  all  the  water  sold  by  the  latter 
company  to  Little  Falls  township,  and  until 
1923.  To  the  Aquackanonck  Water  Company 
(Exhibit  C  28)  It  agrees  to  deliver  the  water 
needed  for  its  supply,  the  company  being  au- 
thorized to  supply  the  city  of  Passaic  and  the 
township  of  Aquackenonck ;  but  this  contract 
may  be  canceled  by  either  party  on  sjx  months' 
notice.  With  the  Passaic  Water  (Company  It 
agrees  (Exhibit  O  29)  to  receive  from  it  at 
Little  Falls  all  the  water  needed  by  the  Pas- 
saic Company  (which  has  the  right  to  supply 
Paterson  and  Manchester  township),  and,  aft- 
er pumping  and  filtering  It,  to  deliver  It  to 
the  Passaic  Water  Company  at  a  conduit  near 
Little  Falls.  By  this  contract  the  Passaic 
Company  agreed  to  take  from  the  Passaic 
river  at  Little  Falls  and  deliver  into  the 
headgates  of  defendant  "so  much  water  as 
may  be  needed  for  Its  purposes."  This  con- 
tract Is  also  terminable  on  six  months'  notice 
by  either  party.  The  agreement  with  the 
town  of  Nutley  (Exhibit  C  30)  provides  for 
the  delivery  of  "ail  water  needed  by  the  town 
or  its  Inhabitants  for  private  or  public  uses," 
and  continues  until  December,  1914. 

When  we  consider  the  extent  of  the  terri- 
tory now  Included  In  these  contracts,  and  Its 
rapidly  Increasing  population,  with  conse- 
quent demands  for  pure  water  supply,  and 
the  long  terms  of  all  the  contracts,  except 
with  the  Passaic  and  Aquackanonck  Com- 
panies, and  the  fact  that  the  defendant  by  Its 
answer  and  at  the  hearing  Insists  that  there 
has  as  yet  been  no  violation  of  any  legal  right 
of  the  complainant,  and  asks  dismissal  of 
the  bill  upon  that  ground,  there  would  seem 
to  be  no  escai)e  from  the  conclusion  that  com- 
plainants have  shown  a  case  where  they  are 
entitled  to  have  the  question  of  their  legal 


right  as  rli>arian  owners  decided,  and,  if  that 
right  Is  found  to  be  violated,  then  In  order 
to  protect  the  acquirement  of  an  adverse 
right,  to  have  the  right  declared  and  pro- 
tected by  the  court  In  view  of  these  denials 
of  right  by  defendant  and  Its  contracts  for 
long-continued  and  necessarily  Increasing  fu- 
ture diversion,  the  maxim,  "De  minimis  non 
curat  lex,"  can  have  no  application  to  com- 
plainant's suit  for  proient  declaration  and 
protection  of  Its  right,  even  If  It  should  be 
concluded  that  up  to  this  tftne  the  diversion, 
compared  with  the  flow  of  the  river,  has  been 
so  slight  as  to  bring  the  case  within  the 
maxim.  My  own  conclusion  on  this  point, 
as  will  hereafter  appear.  Is  that  the  present 
diversion  relatively  to  the  lowest  flow  of  the 
river  is  material,  and  that  defendant's  basis 
of  comparing  the  diversion  with  the  average 
flow  cannot  be  admitted. 

On  the  assumption,  however,  that  this  gen- 
eral rule  protecting  against  the  violation  of 
legal  right  applies  to  the  case  of  rights  of 
riparian  owners  to  running  waters,  and  that 
the  maxim,  "de  minimis,"  does  not  apply, 
the  nature  of  those  rights  must  now  be  con- 
sidered, for  the  reason  that  the  pres^it  con- 
tention between  the  parties  Involves  the 
question  whether  there  is  any  violation  of 
right,  unless  the  diversion  by  an  upper  owner 
or  occupant  results  In  actual  perceptible  dam- 
age, even  if  the  diversion  of  the  water  Is 
permanent  and  for  the  purpose  of  sale.  The 
claim  of  the  defendants  Is  that  a  lower  ripa- 
rian owner's  rights  in  the  water  are  not  vio- 
lated or  Infringed  by  a  diversion  (for  what- 
ever purpose)  of  water  which  would  other- 
wise reach  him,  unless  the  diversion  occa- 
sions actual,  perceptible  damage.  Under  this 
view,  the  right  of  the  lower  proprietor  to 
have  the  flow  of  the  water  continue  past  his 
land  is  not  an  absolute  right  to  the  entire 
flow,  (Subject  only  to  a  reasonable  use  upon 
or  In  connection  with  upper  riparian  lands, 
but  Is  the  right  only  to  have  the  flow  con- 
tinue subject  to  any  diversion  by  an  spper 
riparian  owner,  or  under  his  authority,  which 
does  not  perceptibly  damage  the  lower  owner. 
The  complainant,  on  the  other  hand,  claims 
that  the  lower  riparian  owner  has  the  right 
to  the  full  flow  of  the  river  over  and  along 
bis  lands,  without  diminution  or  diversion 
by  an  upper  riparian  owner,  except  to  the 
extent  of  a  reasonable  use  of  the  flowing  wa- 
ter upon  or  In  coimectlon  with  his  lands,  and 
that,  subject  to  such  reasonable  use,  the  wa- 
ter is  to  be  returned  to  its  accustomed  chan- 
nel on  leaving  the  upper  lands.  On  the  lat- 
ter theory,  any  right  of  diversion  Is  restricted 
to  reasonable  uses,  and  any  diversion  (not  so 
slight  as  to  come  within  the  "de  minimis'' 
rule)  for  unreasonable  or  unauthorized  pur- 
poses is  a  violation  of  the  lower  proprietor's 
right  to  the  natural  flow  of  the  waters.  If 
reasonable  use  by  the  upper  owner  Is  the 
test,  then  as  the  rights  of  diversion  must  be 
equal  and  common  In  all  rlxmrian  owners. 
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except  80  far  as  they  are  affected  by  the 
necessity  of  the  use  being  In  succession  and 
not  simultaneous,  the  rule  by  which  this  rea- 
sonable use  is  to  be  gauged  is  the  use  and 
enjoyment  of  the  flow  of  the  water  subject 
to  the  similar  rights  of  all  the  proprietors. 
The  statemefit  in  3  Kent's  Com.  439,  Is  con- 
stantly referred  to  In  all  leading  cases  on 
this  question  of  the  character  of  the  right 
In  running  waters  as  being  perspicuous  and 
authoritative,  and  so  far  as  it  bears  on  the 
point  now  under  examination  (whether  per- 
manent diversion  for  sale  Is  a  reasonable  use) 
Is  as  follows:  "Every  pr(^rletor  of  lands 
on  the  banks  of  a  river  has  naturally  an 
equal  right,  to  the  use  of  the  water  which 
flows  In  the  stream  adjacent  to  his  lands,  as 
It  was  wont  to  run  (currere  solebat),  without 
diminution- or  alteration.  No  proprietor  has 
a  right  to  use  the  water,  to  the  prejudice  of 
other  proprietors,  above  or  below  him,  unless 
be  has  a  prior  right  to  divert  it,  or  a  title  to 
exclusive  enjoyment.  He  has  no  property  in 
the  water  itself,  but  a  simple  usufruct  while 
it  passes  along.  'Aqua  currlt  et  debet  cur- 
rere' Is  the  language'  of  the  law. '  Though  he 
may  use  the  water  while  it  runs  over  his 
land,  he  cannot  unreasonably  detain  It,  or 
give  It  another  direction,  and  he  must  return 
It  to  Its  ordinary  channel  when  It  leaves  his 
estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  cannot  divert  or  diminish  the 
quantity  of  water  which  would  otherwise 
descend  to  the  proprietors  below.  •  •  • 
This  Is  the  clear  and  settled  general  doctrine 
on  the  subject,  and  all  the  difficulty  that  aris- 
es consists  in  the  application.  The  owner  must 
so  use  and  apply  the  water  as  to  work  no 
materia]  injury  or  annoyance  to  his  neighbor 
below  him,  who  has  an  equal  right  to  the 
subsequent  use  of  the  same  water.  ♦  *  • 
Streams  of  water  are  intended  for  use  and 
comfort  of  man,  and  it  would  be  unreasonable 
and  contrary  to  the  universal  sense  of  man- 
kind to  debar  every  riparian  proprietor  from 
the  application  to  domestic,  agricultural,  and 
manmfactaring  purposes,  provided  the  use  of 
it  be  made  under  the  limitations  which  have 
been  mentioned;  and  these  will  no  doubt  in- 
evitably be,  In  the  exercise  of  a  perfect  right 
to  the  use  of  the  water,  some  evaporation 
and  decrease  of  It,  and  some  variations  In 
the  weight  and  velocity  of  the  current.  But 
'de  minimis  non  curat  lex,'  and  a  right  of 
action  by  the  proprietor  below  would  not 
necessarily  flow  from  such  consequences,  but 
would  depend  ui)on  the  nature  and  extent  of 
the  complaint  or  Injury  and  the  manner  of 
using  the  water.  All  that  the  law  requires 
of  the  party  by  or  over  whose  lands  a  stream 
passes  is  that  he  should  use  the  water  in  a 
reasonable  manner,  and  so  as  not  to  destroy 
or  render  useless,  or  materially  diminish  or 
affect,  the  application  of  the  water  by  the 
proprietors  above  or  below  on  the  stream." 
That  diversion  for  use  upon  riparian  lands 
and  for  domestic  and  agricultural  or  manu- 
facturing purposes  is  in  its  nature  a  rea- 


sonable use  is  the  settled  law  of  this  state, 
and  diversion  for  irrigation  has  also  bem 
held  to  be  a  reasonable  use  In  accordance 
with  the  general  American  doctrine  and  the 
English  authority.  BJmbrey  v.  Owen,  supra ; 
Farrell  v.  Elchards,  30  N.  X  Eq.  611  (18T9. 
Ch.  Runyon).  At  the  time  of  the  filing  of 
the  present  bill  there  bad  been  no  decision 
In  any  of  our  higher  courts  directly  upon  the 
question  whether  a  diversion  of  water  for 
purposes  other  than  use  upon  or  in  connec- 
tion with  riparian  lands,  and  In  the  absence 
of  actual  perceptible  damage,  was  In  itself 
actionable  as  a  violation  of  the  lower  ripa- 
rian owner's  right  to  the  natural  flow  of  the 
water.  Chief  Justice  Kinney  In  a  nisi  prlus 
case— Merritt  v.  Parker,  Coxe,  460  (1795) — 
with  the  concurrence  of  Smith,  J.,  charged 
the  Jury  that  either  an  illegal  diversion  of 
the  water  of  a  running  stream  or  the  in- 
crease of  Its  flow  was  actionable,  whether 
productive  of  Injury  or  benefit  This  charge 
proceeded  on  the  general  view  that  the  wa- 
ter should  be  permitted  to  run  In  its  accus- 
tomed course.  In  order  that  all  through  whose 
land  the  stream  pursued  its  natural  course 
might  continue  to  enjoy  the  privilege  of 
using  it  for  their  own  purposes,  and  it  could 
not  be  legally  diverted  from  Its  course  with- 
out the  consent  of  all  who  have  an  Interest 
In  It  In  Campbell  v.  Smith,  8  N.  J.  Law,  140, 
14  Am.  Rep.  400  (Sup.  Ct,  1825),  this  state- 
ment of  the  law  was  approved,  and  it  was 
held  that  a  lower  riparian  proprietor,  having 
built  a  mill  for  which  use  of  the  stream  was 
required,  had  the  legal  right  to  tear  down  a 
dam  erected  on  the  stream  above  tiim  for 
the  purpose  of  diverting  the  waters  of  the 
stream  to  a  mill  (operated  on  uonriparian 
lands,  and  a  verdict  directed  In  his  favor 
was  sustained.  In  Hutchinson  v.  Coleman, 
10  N.  J.  Law,  74  (Sup.  Ct,  1828),  the  de- 
fendant, a  lower  riparian  owner,  erected  on 
his  lands,  across  the  stream,  a  dam,  which 
backed  water  on  plaintiff's  lands  and  thus 
deprived  him  of  the  advantage  of  the  full 
flow  of  the  water.  Plaintiff  claimed  that  it 
affected  the  running  of  his  mlU ;  but  the  Jury 
found  that  the  dam  was  no  detriment  to  his 
mill,  and  rendered  a  verdict  for  defendant 
The  court  directed  a  new  trial ;  one  ground 
being  (page  78)  that  each  owner  in  succession 
was  entitled  to  the  full  benefit  of  the  flow 
and  fall  of  the  stream  on  his  lands,  and  that 
a  proprietor,  claiming  the  right  to  diminish 
the  quantity  of  water  to  descend  below,  must 
either  prove  an  actual  grant  from  the  pro- 
prietor affected  by  his  operations  or  must 
prove  an  uninterrupted  enjoyment  of  20 
years.  Chancellor  Pennington,  in  Hnlme  v. 
Shreve,  4  N.  J.  Eq.  116  (1827),  enjoined  by 
preliminary  injunction  the  Interference  with 
the  flow  of  a  stream,  where  serious  and  Ir- 
reparable Injury  was  threatened,  reserving 
his  opinion  on  whether  the  complainant  could 
be  compelled  to  submit  to  any  change  in  the 
flow  to  which  he  was  entitled,  even  if  no  in- 
Jury  resulted  (pages  125,  126).     Chancellor 
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Vroom,  In  the  Important  case  of  See  IT.  H. 
T.  Morris  Canal  Co.,  1  N.  J.  Eq.  167,  21  Am. 
Dec.  41  (1830),  denied  a  preliminary  Injunc- 
tion where  tJie  defendant  diverted  waters 
of  a  Btream  to  which  complainants  had  a 
superior  right  nnder  their  charter,  but  claim- 
ed that  they  restored  to  the .  stream,  before 
It  reached  complainant,  water  from  another 
stream  of  as  great  an  amonnt,  and  it  did 
not  appear  that  complainants  were  injnred 
by  this  alteration  In  the  supply.  The  learned 
Chancellor  was  of  opinion  that  the  right  to . 
the  flow  without  diminution  or  alteration  was 
not  a  right  to  the  flow  of  the  very  Identical 
substance  Issuing  from  the  original  source, 
as  this  would  he  tantamount  to  the  ownership 
of  the  particular  water,  which  was  Impos- 
sible; the  right  being  only  In  the  use.  In 
Ten  Eyck  v.  Del.  &  Bar.  Canal  Co.,  18  N.  J. 
Law,  200,  87  Am.  Dec.  233  (1841),  the  right 
of  an  upper  riparian  owner  to  the  ordinary 
and  natural  flow  of  the  stream  was  asserted 
against  the  lower  owner,  who  by  embank- 
ments and  a  dam  narrowed  the  stream  and 
obstructed  Its  flow;  but  as  the  case  was 
heard  on  demurrer,  and  the  destruction  of 
complainant's  crops  and  soil  was  alleged,  the 
question  of  right  of  action  without  proof  of 
damage,  was  not  here  directly  Involved.  In 
Farrell  v.  Richards,  30  N.  J.  Eq.  511  (1879), 
Chancellor  Runyon  enjoined  a  riparian  own- 
er from  diverting  water  for  Irrigation  In  a 
case  where  It  appeared  that  so  much  water 
was  withdrawn  from  the  stream  as  to  seri- 
ously affect  complainant's  water  power  and 
do  there  Irreparable  Injury.  The  use  for 
the  purpose  of  Irrigation,  he  declared  (page 
515),  must  be  such  as  not  essentially  to  In- 
terfere with  the  natural  flow  of  the  stream, 
or  essentially  and  to  the  material  Injury  of 
the  proprietors  below  to  diminish  the  quan- 
tity of  water  that  goes  to  them. 

These  are  the  only  New  Jersey  decisions 
bearing  upon  the  necessity  of  proving  damage 
or  perceptible  injury.  In  order  to  establish  a 
right  in  the  flow  of  streams,  prior  to  the  Im- 
portant case  of  Hlgglns  v.  Flemington  Water 
Co.,  36  N.  J.  Eq.  538  (Err.  &  App.,  1883).  As 
counsel  on  both  sides  rely  on  this  case  to 
support  their  opposite  contentions  upon  this 
point,  it  mus.t  be  examined  at  some  length. 
In  this  case  an  upper  riparian  owner  bad 
granted  the  right  to  draw  water  from  the 
stream  to  a  water  company  which  was  sup- 
plying a  Tillage  with  water  and  for  the  pur- 
pose of  sapplementing  their  usual  supply  in 
times  of  drought.  A  bill  flled  by  a  lower 
millowner  to  restrain  the  diversion  was  dis- 
missed by  Advisory  Master  Dodd,  no  opinion 
being  reported.  On  appeal  It  was  held  (Beas- 
ley,  C  J.,  delivering  the  opinion)'  that  as 
the  quantum  of  water  abstracted,  though  not 
great,  would  be  so  large  as  to  work  a  sensi- 
ble and  essential  detriment  to  complainants, 
It  oould  not  be  discharged  nnder  the  maxim 
"de  minimis"  as  contended  by  the  water  com- 
pany (page  541).  Whether  the  right  of  the 
riparian  owner  Is  shown  to  be  violated  by  a 


diversion  of  this  kind  without  proof  of  pal- 
pable damage  the  opinion  does  not  undertake 
to  expressly  decide,  and  in  the  statement  of 
the  circumstances  which  showed  a  violation 
of  the  riparian  owner's  right  the  actual  and 
perceptible  damage  caused  by  the  diversion 
is  Included  (pages  541,  543,  544).  The  general 
principles  as  to  the  use  of  the  water  are  thus 
stated :  "It  Is  settled  that  the  right  of  flow- 
ing Is  an  Incident  to  the  proprietorship  of 
the  lands  along  or  over  which  such  stream 
flows,  that  such  right  Is  common  among  all 
such  proprietors,  that  each  of  them  Is  enti- 
tled to  its  reasonable  use,  and  that  so  long  as 
such  use  be  reasonable  a  co-proprietor  can- 
not complain  of  the  consequences  of  such  ap- 
propriation. Thus,  beyond  all  question,  a  ri- 
parian proprietor  may  use  the  passing  stream 
In  a  reasonable  manner  for  domestic  uses, 
or  for  the  irrigation  of  bis  lands,  or  doubtless 
for  other  purposes,  under  the  same  restric- 
tion." 

In  Elliott  V.  Fltchburg  H.  B.  Co.,  10  Cush. 
(Mass.)  191,  57  Am.  Dec.  85  (1852)  referred  to 
and  approved  in  the  Hlgglns  Case,  a  riparian 
owner  on  a  small  brook  granted  to  a  railroad 
company  the  right  to  build  a  dam  and  reser- 
voir on  bis  lands  to  supply  (by  pipe)  water 
to  a  depot  for  engines,  etc.  On  this  point  in 
the  case  (which  also  Involved  others)  the 
Judge  declined  to  charge  that  if  the  water 
was  diverted  for  this  purpose  plaintiff  was 
entiled  to  a  verdict  for  nominal  damage  with- 
out proof  of  actual  damage,  and  charged  that 
unless  plaintiff  had  suffered  actual  percepti- 
ble damage  in  consequence  of  the  diversion 
the  defendants  were  not  liable.  On  review  It 
was  held  (Shaw,  C.  J.,  delivering  opinion) 
that  this  direction  was  right,  and  he  says 
(page  193  of  10  Cush.  [57  Am.  Dec.  85])  that 
the  right  to  flowing  water  is  a  right  public! 
Juris  of  such  a  character  that  while  it  Is  com- 
mon and  equal  to  all  through  whose  land  It 
runs,  yet  each  proprietor  has  a  right  to  a  Just 
and  reasonable  use  of  It  as  It  passes  through 
his  land,  and  "so  long  as  it  Is  not  wholly  ob- 
structed or  diverted,  or  no  larger  appropria- 
tion Is  made  of  the  water  running  through 
than  a  Just  and  reasonable  use,  it  cannot  be 
said  to  be  wrongful  or  Injurious  to  a  proprie- 
tor lower  down.  What  is  such  a  Just  and  rea- 
sonable use  may  often,"  he  says,  "be  a  difficult 
question,  depending  on  various  circumstan- 
ces." By  the  opinion  (pages  196,  197  of  10 
Cush.  [57  Am.  Dec.  85])  It  was  further  declar- 
ed that  if  the  diversion  was  not  a  reasonable 
use,  or  If  it  caused  substantial  damage,  it 
was  an  encroachment  for  which  an  action 
would  He,  and  that  the  question  In  the  case 
was  whether,  in  the  mode  of  taking,  the 
quantity  taken,  or  the  purpose  for  which  It 
was  taken,  there  was  a  reasonable  and  Justi- 
fiable use  of  the  water  by  the  riparian  own- 
er; his  grantee  being  entitled  to  claim  his 
rights.  And  it  was  declared  that  the  use  In 
question,  being  lawful  and  beneflclal,  must  be 
deemed  reasonable,  and  not  of  Itself  an  in- 
fringement of  the  plaintiff's  rights,  if  it  did 
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no  actual  and  perceptible  damage.  In  Gard- 
ner V.  Village  Trustees,  2  Johns.  Ch.  (N.  Y.) 
162,  7  Am.  Dec.  526,  also  cited  and  relied  on 
by  Cblef  Justice  Beasley  In  the  Hlgglns  Case, 
the  damage  to  the  lower  riparian  owner  was. 
so  clear  that  a  preliminary  injunction  was 
granted  against  continuing  the  diversion  for 
the  purpose  of  supplying  a  village  with  water. 
So  far,  therefore,  as  the  decision  in  the 
Hlgglns  Case  is  to  be  considered  a  controlling 
authority  upon  the  present  controversy, 
whether  a  diversion  of  water  for  sale  to  non- 
riparian  owners  Is  of  Itself  an  unreasonable 
use  without  proof  of  damage.  It  appears  that 
the  element  of  actual,  perceptible  damage  to 
the  lower  riparian  owner  was  proved  In  the 
case,  and  that  this  circumstance  was  express- 
ly relied  on  as  an  Incident  going  to  make  up 
complainant's  case  for  Injunction.  The  case 
cannot,  therefore,  in  my  Judgment,  be  taken 
as  deciding  that  diversion  for  purposes  of 
sale  Is  not  In  Itself  a  reasonable  or  lawful 
use,  and  that  if  this  diversion  be  so  substan- 
tial as  not  to  be  discharged  under  the  max- 
im "de  minimis,"  the  right  of  the  riparian 
owner  is  violated.  There  are,  however,  ex- 
pressions in  the  opinion  which  point  to  this 
view.  The  statement  of  the  Chl^  Justice,  on 
page  641  of  36  N.  J.  Eq.,  that  at  the  thnes  of 
drought,  when  the  water  was  drawn  from 
the  stream  by  the  water  company,  the  natu- 
ral stream,  even  if  undiminished,  was  lnsu£9- 
clent  for  complainant's  purposes,  and  that 
under  these  circumstances  it  was  found  that 
the  abstraction  worked  a  sensible  and  essen- 
tial detriment  to  the  complainant,  might 
perhaps  be  taken  to  mean  that  the  damage 
was  caused,  not  by  Interfering  with  the  actu- 
al working  of  complainant's  mill,  but  by  the 
abstraction  of  a  quantity  of  water  so  large  as 
to  be  apparent  and  appreciable,  and  there- 
fore not  beneath  the  protection  of  any  court ; 
.  and  he  further  says  (page  544)  that  the  ab- 
straction, being  made  under  a  claim  of  right 
and  likely  to  increase,  entitled  complainant 
to  present  redress  in  order  to  prevent  the  ac- 
quisition of  a  legal  right  of  diversion. 

But,  subsequent  to  the  filing  of  the  pres- 
ent bill,  the  subject  of  diversion  of  water  for 
sale  in  substantial  quantities  and  for  munici- 
pal water  supply  has  been  distinctly  and  di- 
rectly raised  and  decided  by  the  same  court 
and  in  a  case  of  great  Importance,  which  in- 
volved, not  only  the  question  whether  such 
use  was  a  lawful  and  reasonable  use,  but  also 
the  question  as  to  the  nature  of  the  riparian 
owners'  rights  in  the  flow  of  fresh-water 
streams  running  to  tide  water,  with  refer- 
ence to  or  in  connection  with  the  rights  of 
the  state  itself,  as  the  ultimate  and  lowest 
riparian  owner  under  or  along  the  streams. 
McCarter,  Atty.  Gen.,  v.  Hudson  Co.  Water 
Co.,  70  N.  J.  Eq.  525,  61  Aa  710;  (Bergen, 
V.  C;  Aug.,  1905),  on  appeal  70  N.  J.  Eq. 
695,  65  Atl.  489  (Nov.,  1906).  The  Legisla- 
ture by  an  act  of  May  11,  1906,  prohibited 
the  tran^)ortatl<m  through  pipes,  etc.,  of  the 
waters  of  any  fresh-water  river,  etc.,  of  this 


state,  into  any  other  state,  and  authorised 
tlie  Attorney  General  to  prevent  such  trans- 
portation by  application  for  injunction.  The 
New  York  &  New  Jersey  Water  Company, 
which  (as  appears  by  its  contract  with  de- 
fendant; proved  in  this  case)  was  to  receive 
from  the  East  Jersey  Water  Company,  this 
defendant,  its  supply  for  Staten  Island,  con- 
tracted with  the  Hudson  Water  Company  for 
such  supply.  The  quantity  proposed  to  be 
withdrawn  daily  seems  to  have  been  not  over 
10,000,000  gallons  (page  721  of  70  N.  J.  Bq., 
page  499  of  65  Atl.).  On  an  application  by 
the  Attorney  General  for  an  injunction 
against  the  Hudson  Water  Company's  remov- 
al out  of  the  state  of  the  water  drawn  or 
proposed  to  be  thus  drawn  from  the  Passaic, 
it  was  objected,  among  other  points,  that  the 
act  violated  both  the  federal  and  state  Con- 
6titutl(m  in  restricting  interstate  commerce. 
Vice  Chancellor  Bergen,  while  holding  that 
the  law  was  not  unconstitutional,  rested  hlB 
decision  of  the  case  upon  the  right  of  the 
state  as  riparian  owner,  and  Independent  of 
the  statute,  to  enjoin  the  diversion  of  tbe 
waters  of  the  rivers  running  to  tide  water 
without  its  consent.  The  right  to  an  Injunc- 
tion was  expressly  based  (page  535  of  70  N. 
J.  Bq.,  page  714  of  61  Atl.)  on  the  sovereign 
right  of  the  state,  as  tbe  owner  of  the  bed 
of  all  tidal  streams,  and  therefore  the  owner 
of  all  the  fresh  water  flowing  upon  its  land, 
to  prevent  by  injunction  any  interferrace 
with  the  proper  flow  of  such  water,  resulting 
in  a  diminution  of  its  natural  quantity,  un- 
less it  has  authorized  such  withdrawal. 

On  appeal  the  decree  for  injunction  was  af- 
firmed, but  the  right  of  the  state  to  the  in* 
Jimction  was  based  upon  the  statute  alone, 
and  any  expression  of  opinion  was  expressly 
withheld  in  reference  to  the  grounds  on  which 
the  Vice  Chancellor  based  his  opinion,  out- 
side of  the  act  of  1905.  70  N.  J.  Eq.  721,  722, 
66  Atl.  490,  500.  The  rights  of  the  state  to 
running  water,  and  its  rights  as  the  loweeit 
and  ultimate  riparian  proprietor,  by  reason 
of  its  ownership  of  the  bed  of  tidal  fresh- 
water streams,  were,  however,  examined 
carefully  at  length  in  the  learned  opinion  of 
the  court  delivered  by  Mr.  Justice  Pitney, 
as  bearing  on  the  validity  of  the  act  of  1906. 
This  examination  necessarily  included  also  a 
general  inquiry  Into  the  nature  of  tbe  ripari- 
an owners'  rights  to  the  diversion  of  wators 
for  sale,  for  the  reason  that  it  was  claimed 
by  the  defendants  that  under  the  common 
law  of  the  state,  as  settled  by  previous  deci- 
sions, the  riparian  owners  had  such  property 
or  right  of  property  in  the  water  flowing 
over  or  along  their  lands  as  to  entitle  them  to 
divert  the  same  for  the  purpose  of  perma- 
nent abstraction  from  the  stream  and  for 
sale  as  property  and  the  subjects  of  inter- 
state commerce.  This  right  was  claimed  to 
be  an  absolute  right  of  diversion  for  sndi 
purpose,  subject  only  to  tbe  qualification  that 
the  diversion  must  be  reasonable  and  one 
which  did  not  inflict  actual  or  perceptible 
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damage  upon  a  lower  proprietor.  This  claim, 
if  sustained,  placed  tbe  riparian  owner's  right 
of  permanent  diversion  for  sale  upon  the 
same  basis  as  his  right  to  nse  tbe  flow  for  ex- 
traordinary purposes  upon  or  in  connection 
with  tbe  riparian  lands,  viz.,  mannfacturing, 
irrigation,  and  the  like.  The  Court  of  Er- 
rors and  Appeals  denied  such  natural  and  ab- 
solute right  of  a  riparian  owner  to  acquire 
ownership  as  property  of  the  waters  of  the 
running  stream  for  the  purpose  of  sale  and 
held  tliat  the  decision  mainly  relied  on  to 
establish  such  right — Cobb  v.  Davenport,  32 
N.  J.  Law,  369  (1867)— did  not  support  the 
contention.  It  was  further  declared  (70  N. 
J.  Eq.  708,  65  Atl.  494):  "That  the  owner- 
ship of  the  running  -waters  is  limited  to  a 
usufructuary  interest,  without  right  to  divert 
any  from  its  natural  course,  saving  for  the 
limited  uses  that  naturally  and  of  necessity 
pertain  to.  the  riparian  owner,  such  as  the 
supply  of  his  domestic  needs,  the  watering 
of  his  cattle,  the  irrigation  of  his  fields,  the 
supplying  of  power  to  his  mill,  and  the  like. 
This  right  of  user  is  limited  to  so  much  as 
shall  be  reasonably  necessary,  and  is  quali- 
fied by  the  obligation  to  leave  the  stream 
otherwise  undiminished  in  quantity  and  un- 
impaired in  quality."  And,  further  (Id.): 
"That  riparian  owners,  as  such,  have  not  any 
such  right  In  or  ownership  of  the  waters  that 
flow  upon  or  past  their  lands  as  will  entitle 
them  to  divert  portion  of  the  flow  and  convey 
it  elsewhere  for  the  use  of  other  than  riparian 
owners.  ♦  •  »  Excluding  the  customary 
and  lawful  uses  by  means  of  which  a  ripa- 
rian owner  may  properly  diminish  tbe  flow 
of  a  stream,  his  right  of  ownership  in  tbe 
residue  is  the  right  simply  to  have  the  flow 
continue,  •  •  •  a  valuable  right,  but 
partaking  solely  of  the  nature  of  realty,  be- 
ing, from  the  nature  of  things,  inseparably 
annexed  to  the  land  Itself." 

The  i)ermanent  diversion  of  the  water  for 
sale  to  nonriparian  owners  was,  as  I  under- 
stand this  opinion,  held  to  be  an  unlawful 
and  unreasonable  use  of  the  waters  by  a  ri- 
parian owner,  and  the  validity  of  the  act 
was  sustained  upon  two  grounds:  First,  that 
the  state,  as  the  trustee  for  the  public,  bad 
a  reslduium  of  common  and  public  ownership 
in  the  running  stream,  subject  to  the.exercis« 
of  all  rights  of  private  riparian  owners, 
which  rights,  however.  Include  only  lawful 
uses  in  connection  with  the  riparian  land 
itself  and  exclude  diversion  for  sale,  and  that 
this  public  ownership  of  the  residuum  of  in- 
terest entitled  the  state.  In  the  common  in- 
terest, to  forbid  by  statute  the  transporta- 
tion out  of  the  state  of  water  drawn  from  its 
fresh-water  streams.  The  second  ground  up- 
on which  the  act  was  sustained  was  placed 
upon  the  right  of  the  state,  as  itself  a  ri- 
parian owner,  by  reason  of  ownership  of  the 
l>ed  of  the  stream  below  tbe  tidal  flow.  This 
right  was  affirmed  by  the  Court  of  Appeals; 
tbe  court  in  this  re^tect  unanimously  agree- 
ing with  the  view  of  Vice  Chancellor  Ber- 


gen as  to  the  state's  riparian  rights.  This 
was  said  to  be  (70  N.  J.  Eq.  720,  65  AU.  ^i9) 
"a  proprietary  right  to  the  continued  flow  of 
the  stream,  which  Is  paramotmt  to  the  rights 
of  the  upper  riparian  owners  to  withdraw 
water  for  purposes  other  than  those  incident 
to  riparian  ownership,"  and  this  riparian 
right  of  the  state  was  declared  by  the  Court 
of  Appeals  to  be  an  additional  reason  for 
sustaining  the  act  of  1905 ;  it  being  consider- 
ed to  be  an  act  In  conservation  of  its  proper- 
ty right. 

On  the  appeal  of  the  decree  to  the  United 
States  Supreme  Court  the  question  of  the 
nature  of  the  riparian  owners'  rights  in  the 
water  of  running  strettms,  under  the  common 
law  of  New  Jersey  previous  to  the  passage  of 
this  act  and  imder  the  decision  of  the  Court 
of  Errors  and  Appeals,  was  also  directly  rais- 
ed by  the  appellants.  It  was  contended  (as 
appears  by  the  briefs  of  counsel,  which  have 
been  courteously  sent  to  me)  that  the  rights 
of  the  state  In  the  running  waters  of  fresh- 
water streams,  either  as  the  owner  in  trust 
of  the  "residuum"  or  as  the  ultimate  riparian 
owner,  as  declared  and  established  by  the 
Court  of  Errors  and  Appeals,  had  the  effect 
of  changing  by  Judicial  decision  the  common 
law  of  the  state,  as  It  was  established  by  de- 
cisions made  previous  to  this  'contract  In 
question,  and  that  because  of  this  change  by 
a  subsequent  decision  of  the  state  court  the 
obligation  of  the  contract  was  impaired,  In 
violation  of  the  federal  Constitution.  Thla 
question,  however,  was  not  decided,  nor  was 
any  examination  made  as  to  the  status  of 
the  riparian  rights  of  the  state.  The  decree 
for  Injunction  was  affirmed  solely  on  the 
ground  of  the  police  power  of  the  state,  and 
Its  sovereign  right  to  keep  within  Its  own  pos- 
session and  control  the  waters  of  its  streams 
flowing  to  the  sea,  so  long  as  they  are  within 
its  borders,  and  to  forbid  the  diversion  of 
these  waters  from  within  its  borders.  In 
the  opinion  of  the  Court  of  Appeals  it  was 
suggested  that  if  the  right  to  an  injunction 
under  the  act  was  based  only  on  Its  being  con- 
sidered as  an  exercise  of  the  police  power, 
and  It  Interfered  with  any  property  rights  of 
the  defendant,  it  might  be  necessary  to  show 
a  substantial  present  necessity  for  the  inter- 
ference, and  the  right  to  consider  future  con- 
ditions and  necessities  in  support  of  tbe  act 
of  1905  was  put  on  its  aspect  as  a  regulation 
by  law  In  reference  to  subjects  where  the 
state's  ownership  as  trustee  or  riparian  pro- 
prietor entitled  it  to  act.  But  the  United 
States  Supreme  Court  put  the  authority  for 
the  i>assage  of  tbe  act  on  a  broader  view  of 
tbe  extent  of  police  power  of  the  state  relat- 
ing to  its  great  streams  and  declared  it  to  be 
Independent  of  the  title  or  property  right  the 
state  might  be  said  to  possess.  In  doing  so, 
however,  it  Is  expressly  declared  In  the  opin- 
ion of  Mr.  Justice  Holmes  that  the  court  do 
not  say  that  the  conclusions  reached  by  the 
state  courts  In  reference  to  the  state's  prop- 
erty rights  Or  title  did  not  warrant  their  con- 
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duelon  as  sustaining  the  act,  nor  would  they 
attempt  to  revise  the  opinion  of  the  court 
on  the  local  law,  even  If  that  be  assumed  to 
be  open  to  review. 

This  decision  of  the  United  States  Su- 
preme Court,  putting  the  affirmance  of  the 
decree  upon  a  gtt>und  different  from  that 
taken  by  the  opinion  In  our  Court  of  Appeals, 
did  not  affect  the  binding  authority  of  that  de- 
cision upon  the  point  now  considered,  viz., 
whether  the  diversion  of  water  by  a  riparian 
owner  for  purpose  of  sale  is  a  reasonable  use 
of  his  riparian  right.  The  decision  of  the 
Court  of  Appeals  I  take  to  be  final  and  con- 
trolling upon  the  points  that  the  state  Is  a 
lower  riparian  owner,  and  that  as  such  ripari- 
an owner  it  is  entitled  to  the  full  flow  of  tbo 
stream  In  quantity  and  quality,  subject  only 
to  the  lawful  and  reasonable  uses  of  the 
stream  by  upper  riparian  ovniers,  and  upon 
the  further  point  that  this  lawful  and  reason- 
I  able  use  Is  limited  to  a  use  or  In  connection 
with  the  riparian  lands  themselves,  and  does 
not  extend  to  a  diversion  of  the  waters  for 
purposes  of  sale.  This  point  was  presented 
and  decided  in  the  regular  course  of  the  cwi- 
slderation  of  the  cause,  and  was  specially  con- 
sidered. The  case  is  therefore  authority  on 
this  point,  and,  while  It  may  be  open  to  the 
appellate  court  Itself  to  limit  the  application 
of  the  case  on  a  future  review,  It  Is  now  bind- 
ing on  subordinate  tribunals,  although  the 
cause  was  finally  disposed  of  by  the  United 
States  Supreme  Court  on  another  point,  which 
was  also  Involved  and  presented  in  the  court 
below.  This  Is  the  settled  rule  In  reference 
to  the  application  of  the  principle  of  stare 
decisis,  where  more  than  one  question  Is  ex- 
pressly considered  and  decided.  Railroad  Se- 
curities v.  Schutte,  103  U.  S.  119,  143,  26  L. 
Ed.  327  (1880) ;  Union  Pacific  K.  Co.  v.  JIason 
City,  etc.,  R.  Co.,  128  Fed.  230,  64  C.  C.  A. 
348  (1904),  and  cases  cited  on  appeal  199  U. 
8.  160, 160,  26  Sup.  Ct  19,  50  L.  Ed.  134  (1905). 
The  rule  declared  in  this  later  decision  of 
the  Court  of  Appeals,  that  the  uses  of  the 
water  of  a  flowing  stream,  both  ordinary  and 
extraordinary,  by  the  riparian  owner,  must. 
In  order  to  be  reasonable,  be  connected  with 
the  occupation  and  enjoyment  of  the  riparian 
lands  themselves,  and  as  an  incident  to  such 
enjoyment,  and  that  the  permanent  diversion 
of  the  waters  for  nonrlparlan  user  and  for 
sale  Is  an  unlawful  use,  Is  the  one  now  gen- 
erally. If  not  universally,  adopted;  and  the 
courts  taking  this  view  also  agree  that,  lu 
order  to  obtain  relief  against  such  unlawful 
or  unreasonable  use,  It  Is  not  necessarj'  that 
the  lower  riparian  owner  show  any  actual 
damage.  Where  such  diversion  Is  not  admit- 
ted to  be  unlawful,  but  Is  claimed  as  of  right, 
and  its  continuance  is  threatened,  the  preven- 
tion of  the  acquisition  of  an  adverse  right  to 
divert  is  of  itself  SiUfBcient  ground  for  pro- 
tection by  the  Court  of  Chancery.  It  was  so 
finally  settled  by  the  House  of  Lords  In  Eng- 
land In  Swindon  Water  Co.  v.  Wilts  &  Berks 
Canal,  L.  R,  7  H.  L.  (Eng.  &  Ir.  App.)  697. 


"Such  use  (a  diversion  by  a  water  company 
for  purposes  of  sale)  and  a  claim  of  a  right 
to  make  It,"  said  Lord  Chancellor  Cairns,  "In 
this  case.  Is  a  use  which  virtually  amounts  to 
a  complete  diversion  of  the  stream,  as  great 
a  diversion  as  If  they  had  changed  the  water- 
Shed  of  the  country,  •  •  •  and  Is  not  a 
use  of  the  stream  which  could  be  called  a 
reasonable  use  by  the  upper  owner.  -  It  is  a 
confiscation  of  the  rights  of  the  lower  owner. 
It  is  an  annihilation,  so  far  as  he  is  concern- 
ed, of  that  portion  of  the  stream  which  Is 
used  for  those  purixiaes,  and  is  done  not  for 
the  sake  of  the  tenement  of  the  upper  owner, 
but  that  the  upper  owner  may  make  gains  by 
alienating  the  water  to  other  parties  who 
have  no  connection  with  any  part  ot  the 
stream.  It  Is  a  matter  quite  immaterial 
whether  any  Injury  has  now  been  sustained, 
or  has  not  been  sustained  by  the  lower  ripari- 
an owner.  If  the  appellants  (the  dlverters  of 
the  water)  are  right,  they  would  at  the  end 
of  20  .vears,  by  the  exercise  of  this  claim  of 
diversion,  entirely  defeat  the  Incident  of  prop- 
erty, the  riparian  Tight  of  the  lower  owner. 
That  is  a  consequence  which  the  owner  has 
a  right  to  come  Into  the  Court  of  Chancery 
to  get  restrained  at  once,  by  Injunction  or  dec- 
laration as  the  case  may  be."  And  this  right 
to  protection  by  the  Court  of  Chancery,  In 
order  to  prevent  the  acquisition  of  an  ad- 
verse right,  Is  recognized,  I  think,  by  Chancel- 
lor Vroom  In  the  S.  U.  M.  Case,  supra,  and 
by  Chief  Justice  Beasley  in  the  HIggins  Case, 
36  N.  J.  Eq.  544.  Among  other  leading  au- 
thorities on  this  point,  these  may  be  added: 
Webb  V.  Portland  Manufacturing  Co.,  3  Sumn. 
(U.  S.)  189,  29  Fed.  Cas.  506  (Story,  Circuit 
Judge,  1838) ;  N.  X.  R,  Co.  y.  Rothery,  132 
N.  Y.  293,  30  N.  E.  841,  28  Am.  St  Rep.  575 
(1892). 

On  this  branch  of  the  case,  therefore,  I 
reached  the  conclusion  that  the  diversion  of 
^he  water  by  the  defendant  for  purposes  of 
sale  Is  an  infriifgement  of  the  complainant's 
right  as  a  lower  riparian  owner  to  the  con- 
tinued flow  of  the  stream,  and  that  without 
proof  of  any  actual  or  perceptible  damage, 
so  far  as  the  establishment  of  Its  legal  right 
Is  concerned.  If  the  diversion  is  of  such  a 
perceptible  and  sensible  amount  as  not  to  be 
excluded  under  the  maxim  "de  minimis." 
complainant  Is  entitled  to  resort  to  this  court 
for  protection,  In  view  of  the  fact,  agiilnst 
defendant's  claim  of  the  right  to  divert  and 
to  continue  the  diversion.  If  this  view  be 
correct,  the  examination  In  detail  of  the 
evidence  bearing  upon  the  matter  of  actual 
damage,  and  the  extent  to  which  the  diver- 
sion has  so  far  affected  the  use  and  enjoy- 
ment of  the  complainant's  riparian  lands,  be- 
comes' unnecessary  for  the  purpose  of  set- 
tling the  complainant's  right;  but  It  Is  of 
Importance  in  other  aspects  of  the  case,  viz., 
as  affecting  either  the  right  to  an  injunction 
or  the  terms  and  conditions  upon  which  any 
injunction  should  be  Issued.  Voluminous  tes- 
timony was  taken  on  both'  sides  relating  to 
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tbe  general  flow  of  the  water  In  fhe  river, 
and  its  decrease  wltbin  tbe  five  or  ten  years 
prevloua  to  the  filing  of  fhe  bill,  and,  as 
connected  with  these,  tbe  actual  damage  to 
the  use  of  the  parka.  And  the  mass  of  tes- 
timony on  both  sides  on  this  subject,  being 
mainly  that  of  nearly  a  hundred  witnesses 
claimed  to  be  familiar  with  the  stream,  was, 
as  I  have  aboye  pointed  out,  relevant  at  tbe 
time  of  the  hearing  on  the  question  of  the 
Infringement  of  complainant's  riparian  right, 
if  proof  of  actual  damage  was  necessary  to 
establish  this  rigbt  Complainant  claims 
that  the  result  of  this  evidence  is  to  show 
that  sensible  and  material  Injury  has  been 
caused,  while  defendant  claims  that  there 
has  been  no  such  injury  and  that  the  dam- 
age is  nominal  or  fanciful.  On  the  view  of 
the  nature  of  complainant's,  right  which  I 
have  reached,  the  question  of  damage  is  of 
Importance  only  on  the  question  of  the  ap- 
plication of  the  maxim  "de  mlnlmla"  And 
while  this  maxim  may,  in  view  of  defend- 
ant's claim  of  right  to  divert  and  in  increas- 
ing quantity,  be  Inapplicable,  so  far  as  It  is 
relied  on  to  deprive  complainant  of  a  right  to 
present  protection  by  injunction  or  otherwise. 
It  may  be  applicable  when  we  come  to  consid- 
er the  terms  and  conditions  upon  which  any 
Injunction  should  Issue.  For  the  protection 
of  the  right,  the  lowest  flow  of  the  river 
mnst,  as  was  pointed  out  in  the  Hudson  Co. 
Water  Co.  Case,  70  N.  J.  Bq.  721,  65  Atl.  489, 
be  taken  to  be  flow  which  the  unlawful  di- 
version may  affect;  but  an  injunction  pro- 
tecting this  right  might  not  be  equitable,  If 
It  prevented  during  times  of  flood  or  waste 
the  utilization  of  the  surplus  water  of  the 
stream,  and  at  times  when  the  maxim  "de 
minimis"  would  be  applicable. 

The  defendant  produces  a  comparison  of 
the  average  amount  daily  diverted  with  the 
average  dally  flow  of  the  river.  Including 
high  water  and  floods,  and  contends  that  the 
right  of  complainant  to  be  protected  at  all 
by  injunction  must  be  considered  as  depend- 
ing on  or  afTected  by  this  comparison,  but 
for  this  purpose  the  average  flow  would  be 
an  erroneous  standard.  For  the  purpose  of 
ascertaining  the  flow  of  the  river,  Its  lowest 
as  well  as  its  average  flow,  in  relation  to  the 
proportion  thereof  diverted  permanently  by 
the  defendants,  nearly  all  of  the  evidence 
of  witnesses  called  to  give  their  recollection, 
either  general  or  special,  of  the  appearance 
or  flow  of  the  stream  at  different  times  within 
the  past  10  or  15  years,  presents  one  feature 
which  deprives  It  of  much  weight  in  settling 
this  question.  This  is  tbe  circumstance  that 
most  of  this  evidence  does  not  afford  any 
basis  for  specially  comparing  the  flow  since 
May,  1904,  with  that  previous  thereto,  and 
therefore  necessarily  Includes  the  diversion 
for  Jersey  City  between  the  years  1899  and 
1904,  and  when  the  diversion  of  the  water  by 
tbe  defendant  Itself  was  more  than  double 
that  of  the  subsequent  period.  This  evidence 
also  necessarily  Includes  any  decrease  in 


the  Htm  due  to  the  large  diversions,  not  by 
the  defendant,  but  by  Newark  and  Jersey 
City,  from  the  tributaries  of  the  Passaic 
above  Little  Falls,  which  amount  to  the 
large  aggregate  of  about  60,000,000  gallons 
dally — nearly  three  times  the  amount  divert- 
ed by  defendant  at  or  since  filing  tbe  bill. 
And  wt«'.le  this  general  evidence  as  to  the 
continued  and  Increasing  diversion  from  the 
river  and  Us  tributaries  may  have  a  bearing 
on  the  right  to  restrain  further  or  Increased 
diversion,  it  may,  for  present  purposes,  be 
properly  subordinated  to  the  class  of  evi- 
dence In  the  cause  by  which  the  flow  of 
the  river  and  the  amounts  diverted  by  the 
defendant  can  be  estimated  by  measurement 
taken  at  the  Society  for  Useful  Manufac- 
tures' dam.  From  these  measurements  given 
in  detail  for  every  day  during  the  years  1903, 
1904,  and  1905,  I  think  we  may  reach  a  com- 
parison of  the  diversion  with  the  low  flow  of 
tbe  river,  approximating  reasonable  accur- 
acy. 

The  flow  past  the  West  Side  Park  above 
the  falls  is  at  low  water  substantially  dlfCer- 
«it  at  times  from  that  below  the  falls,  for 
the  reason  that  tbe  flow  of  the  entire  river  is 
to  some  extent  controlled  by  the  dam  of  the  So- 
ciety for  Useful  Manufactures  erected  above 
tiie  falls.  This  dam,  extending  across  the 
river  a  short  distance  above  the  brink  of  the 
falls,  is  now  about  5  feet  In  height  and  about 
300  feet  in  length.  It  was  originally  con- 
structed in  the  early  part  of  the  last  century 
for  the  purpose  of  utilizing  the  great  water 
power  of  the  falls  for  manufacturing  pur- 
poses, and  about  1880  the  height  of  the  dam 
increased  and  flush  boards  or  temporary  crib 
work  constructed  on  the  dam,  and  about  18 
Inches  high  are  used  during  low  water.  By 
this  dam  tbe  water  is  Impounded,  and  when 
the  water  is  near  the  top  of  the  dam  the 
back  flow  reaches  about  to  tbe  lower  bound- 
ary of  West  Side  Paik,  three-eighths  of  a  mile 
above.  On  the  side  of  tbe  river  opposite  the 
park,  and  just  above  tbe  dam.  Is  constructed 
the  great  raceway  of  tbe  Society  for  Useful 
Manufactures,  a  system  by  which  the  water 
and  at  times  the  entire  flow  of  tbe  river  is 
carried  on  three  successive  levels  for  the  use 
of  the  mills  and  is  then  discharged  into  the 
river  below  the  falls.  Each  level  Is  about  21 
feet  below  the  level  above  it  The  amount 
of  water  from  the  river  required  by  the  So- 
ciety for  Useful  Manufactures  In  ordinary 
weather  and  conditions  for  running  all  the 
mills  Is  about  475  cubic  feet  per  second  dur- 
ing the  day,  and  250  cubic  feet  per  second 
daring  the  night,  when  only  a  portion  of  tbe 
mills  run;  an  average  for  the  24  hours  of 
about  362  cubic  feet  per  second.  These  quan- 
tities, reduced  to  gallons,  are  approximately 
316,000,000  during  the  day  and  166,000,000 
at  night  This  makes  the  daily  average  flow 
needed  for  the  Society  for  Useful  Manufac- 
tures about  240,000,000  gallons.  The  ordinary 
flow  of  the  river  during  any  of  the  times  for 
which  measurements  have  been  given  does 
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not  appear  to  bare  been  sufficient  for  this 
supply,  and  daring  all  that  time  tlie  Society 
for  Useful  Manufactures  from  Saturday  night 
until  Monday  morning  shut  down  the  race- 
way almost  entirely,  and  therefore,  unless  the 
water  Is  running  over  the  dam  at  the  falls, 
almost  the  entire  ordinary  flow  of  the  river 
at  the  falls  is  stopped  over  Sunday,  and 
reaches  none  of  the  riparian  lands  below  tbe 
falls.  A  glance  at  the  tables  (C  22)  giving 
the  measurements  of  the  waters  flowing 
through  the  raceway,  from  January,  1903,  to 
December,  1905,  shows  the  general  effect  of 
this  stoppage  of  the  flow  during  Sunday,  es- 
pecially when  read  In  connection  with  an- 
other table,  showing  the  longest  period  tn  con- 
secutive days  when  the  water  was  below  the 
crest  of  the  dam.  During  the  three  years 
these  consecutive  days  were — 1903,  6  days; 
19(H,  7  days;  and  1905,  20  days.  This  com- 
paratively large  number  in  1905  is  explained 
to  be  due  to  extreme  drought  Tbe  total 
number  of  days  in  these  three  years  when 
tbe  water  was  not  running  over  the  dam  was 
17  days  In  1903,  25  days  in  1904,  and  36  days 
in  1905.  In  order  to  approximate  the  flow  of 
water  In  tbe  river  above  tbe  falls  in  times  of 
scarcity  of  water,  we  may  take  tbe  flow  at 
the  Society  for  Useful  Manufactures'  dam  dur- 
ing some  of  the  summer  months.  In  July, 
1904,  there  were  16  days  (other  than  Sun- 
days) in  which  the  flow  through  the  raceway 
was  less  than  167,000,000  gallons  per  day. 
On  2  of  these  16  days  the  flow  seems  to  have 
been  cut  off  for  special  reasons.  On  10  of 
these  16  days  the  flow  was  below  133,000,000 
gallons,  and  on  6  below  117,000,000  gallons. 
In  September,  1904,  on  13.  days  (other  than 
Sundays)  tbe  flow  was  below  167,000,000,  on 
12  of  these  13  It  was  below  132,000,000  on  10 
below  117,000,000,  and  on  5  below  100,000,000, 
gallons.  In  June,  1905,  there  were  18  days 
(other  than  Sundays)  on  which  tbe  flow  was 
less  than  167,000,000,  on  4  of  the  18  less  than 
133,000,000  on  10  less  than  117,000,000,  and 
on  5  less  than  100,000,000.  In  July  there 
were  24  days  (other  than  Sundays)  on  wblch 
less  than  167,000,000  gallons  ran,  on  23  of 
tbe  24  less  than  133,000,000,  on  19  less  than 
117,000,000,  and  on  18  less  than  100,000,000. 
During  these  months  in  1905  there  was  a 
scarcity  of  water,  and  In  November  of  the 
same  year  there  was  also  extremely  low  wa- 
ter in  tbe  river,  and  a  period  of  16  consecur 
tive  days  (including  two  Sundays)  when  the 
flow  was  less  tban  133,000,000  per  day,  and 
on  10  of  these  16  It  was  leas  than  117,000,000. 
Tbe  amount  given  by  defendants  as  their 
present  average  diversion,  about  22,000,000, 
Is  thus  a  material  and  sensible  diminution  of 
tbe  entire  flow  above  the  falls  and  passing 
the  West  Side  Park  in  times  of  lowest  water, 
If  these  figures  cani  be  taken  as  affording  a 
basis  for  making  a  reasonably  approximate 
estimate  of  tbe  amount  and  proportion  of  wa- 
ter diverted  at  such  times;  and  I  think  they 
can,  for,  although  any  estimate  as  to  the 
amount  diverted  dally  should  take  into  ac- 


conat  the  reservoir  storage  capacity  as  tspe- 
dally  aflfectlng  It  In  times  of  drought,  and 
allowance  should  also  be  made  to  some  ex- 
tent for  low  flows  through  the  raceway,  due 
to  exceptional  circumstances,  yet  there  has 
been  no  evidence  produced  by  tbe  defendants 
to  show  that  the  allowance  fairly  made  on 
these  accounts  would  substantially  affect  the 
comparison.  Taking  them  Into  account,  these 
data  as  to  tbe  flow  of  the  river  through  tbe 
raceway  during  these  extremely  dry  periods 
of  low  water  In  the  river  show  that  the 
amount  diverted  from  tbe  stream  passing 
West  Side  Park  above  the  falls  at  these 
periods  bears  a  substantial  and  material  pro- 
portion to  the  whole  flow  of  the  river  at  those 
times,  apparently  not  less  on  the  average 
than  one-tenth  of  tbe  entire  flow.  That  this 
estimate  of  tbe  amount  of  diversion  above 
the  falls  Is  not  unfair  to  defendant  further 
appears  from  tbe  tables  defendant  had  sub- 
mitted (D  19)  showing  the  estimated  flow  of 
water  below  the  falls  during  these  three 
years.  In  making  these  tables,  there  Is  add- 
ed to  the  flow  of  water  through  the  raceway 
an  estimate  of  the  amount  going  over  the 
falls,  and  also  the  amount  diverted  above  tbe 
falls  for  tbe  use  of  Paterson,  about  8,000,000 
per  day,  which  is  calculated  to  be  returned  to 
tbe  river  below  the  falls  and  above  tbe  Bast 
Bide  Park.  The  estimates  of  this  entire  flow 
past  Paterson  below  the  falls  during  the  dry 
months  of  1904  and  1906,  above  referred  to, 
show  that  on  the  days  in  those  months  when 
the  watar  was  low  the  prt^ortion  of  the  en- 
tire flow  diverted  by  defendants  was  in  June, 
July,  and  September,  1904,  from  one-tenth  to 
one-twelfth,  and  in  July  and  November,  1905, 
somewhat  larger.  Manifestly  this  proportion, 
or  anything  like  it,  Is  too  great  to  be  con- 
sidered as  an  Immaterial  diminution  of  tbe 
flow  of  the  river  during  these  low  periods, 
and  so  far  as  the  amount  of  it  Is  concerned 
It  is  an  actual  and  perceptible  diminution  of 
the  city's  right  as  riparian  owner  to  the  flow 
of  the  water  either  past  West  Side  Park 
above  the  falls  or  tbe  engine  house  lot  and 
the  East  Side  Park  below  the  falls. 

On  the  use  and  enjoyment  of  tbe  West 
Side  Park  the  diversion  of  tbe  water  has 
some  effect;  but  the  character  of  tbe  Im- 
provements made  by  the  city  since  ite  pur- 
chase upon  tbe  strip  of  riparian  land  tocluded 
in  the  Society  for  Useful  Manufactures'  deed 
has  been  such  as  to  reduce  this  effect  very 
materially.  This  riparian  strip  was  original- 
ly low  land  along  the  Imnk  of  the  river  and 
at  the  lower  end  toward  tbe  falls  about  80 
feet  In  width.  The  bank  curves  at  this  lo- 
cality, and  the  strip  narrows  rapidly  toward 
Oldham  brook,  and  at  the  bridge  across  tbe 
brook  where  tbe  bank  of  the  river  nearly  co- 
incides with  tbe  "high-water  mark"  of  tbe 
deeds.  Tbere  was  considerable  low  land,  al- 
so, on  the  opposite  side  of  Oldham  brook  and 
along  the  river  between  the  high-water  line 
of  the  deeds  and  the  bank  of  the  river  at 
low  water.    Tbe  city  after  Its  purchase  built 
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a  wall,  about  3  feet  wide  at  the  bottom, 
along  the  line  of  the  river  at  low  water,  and 
this  wall  extended  along  the  entire  shore  line 
of  the  itaTk,  both  on  the  river  and  on  both 
sides  of  Oldham  brook,  except  about  200  feef 
of  the  end  of  the  park  which  Is  toward  the 
falls.  This  wall  Is  constructed  of  loose  sttone, 
Is  about  3  feet  In  width  at  the  bottom,  and 
3  feet  high.  For  nearly  all  of  Its  length  It 
Is  at  some  distance  from  the  high-water  line 
boundary  of  the  deeds,  and  the  quantity  of 
ground  between  this  boundary  all  the  way 
round  and  the  wall  Is  computed  to  be  about 
5V^  acres,  or  about  one-sixth  of  the  whole 
area  of  the  park.  This  low  land  In  this 
riparian  strip  behind  the  wall  has  been  filled 
In  and  Included  within  the  park  lands  by  lay- 
ing out  walks  and  ornamentation.  When  the 
water  Is  6  Inches  over  the  dam.  It  rises  about 
a  foot  above  the  bottom  of  this  wall,  and 
when  the  water  Is  very  low  In  the  river  the 
bed  of  the  river  below  and  beyond  the  wall 
Is  exposed.  This  bed,  when  exposed.  Is  mud- 
dy and  unsightly.  This  exposure  of  the  bed 
of  the  stream,  with  perhaps  some  slight  efFect 
the  diversion  by  defendant  may  have  on  the 
use  of  the  river  for  boating,  Is  a  sensible  or 
perceptible  effect  or  damage,  and  In  view 
of  the  claim  of  right  to  divert,  and  In  In- 
creasing quantities,  made  by  defendant,  this 
actual,  sensible  damage  gives  complainant, 
as  to  the  West  Side  Park,  additional  grounds 
for  equitable  protection. 

The  nse  and  enjoyment  of  the  East  Side 
Park  does  not,  however,  appear  to  be  In  any 
way  directly,  sensibly,  or  perceptibly  affected 
by  the  diversion.  This  park  along  Its  whole 
shore  line  Is  subject  to  the  backwater  from 
the  Dundee  dam,  erected  some  distance  below, 
and  it  has  never  been  Improved  along  or  near 
the  shore  line.  This  failure  to  Improve  has 
not  been  due  to  the  diversion  by  defendant, 
bnt  to  other  causes ;  one  of  them  being  the 
pollution  of  the  stream.  The  height  of  water 
along  this  shore  line  of  East  Side  Park  Is 
controlled  by  the  height  of  water  at  the  Dun- 
dee dam,  and  the  diversion  by  defendant  has 

-  at  this  point,  and  under  these  circumstances, 
no  sensible,  practical  effect  on  the  supply  or 
flow  of  water  along  the  shore,  or  In  making 
any  sensible,  perceptible  change  In  its  shore 
line.  So  far,  therefore,  as  relates  to  this 
park,  the  complainant's  right  to  protection  as 
riparian  owner  must  stand  simply  on  the 
protection  against  defendant's  acquisition  of 
an  adverse  right  under  claim  of  right.  The 
same  situation  exists  as  to  the  engine  house 
lot ;  for  the  evidence  does  not  show  that,  as 
to  this  lot,  its  use  or  enjoyment  has  been  as 

yet  affected  in  any  sensible  or  material  way 
by  the  diversion  of  water  made  by  defendant 

at  or  since  the  filing  of  the  bill. 

In  view  of  the  conclusion  I  have  reached 

In  reference  to  the  right  of  the  complainant 
as  riparian  owner  to  the  flow  of  the  river 

past  its  lands,  it  Is  not  necessary,  perhaps, 

to  decide  the  question  whether  the  alleged 

authority  to  construct  a  sewer  system  to  be 


discharged  Into  the-  river  confers  upon  It  any 
different  or  other  right  to  the  continuance 
of  an  undiminished  flow  than  a  riparian  own- 
er would  have.  But  as  the  matters  have 
been  fully  gone  Into,  both  on  the  proofs  and 
arguments,  a  brief  statement  of  the  view  I 
take  of  this  branch  of  the  case  may  be  given. 
This  claim  of  right,  as  I  understand  it.  Is 
that  statutory  authority  was  expressly  given 
to  construct  a  sewer  astern  according  to  a 
plan  to  be  adopted;  that  snch  plan  was 
adopted  and  included  a  system  of  sewers 
through  the  streets  of  the  city,  finally  dis- 
charging into  the  river.  From  this  au- 
thority to  construct  a  system  discharging 
Into  the  river,  the  city  claims  by  implica- 
tion only,  and  not  by  express  provisions, 
legislative  authority  or  right,  as  against 
an  upper  riparian  owner  (or  occupant  claim- 
ing under  him),  to  pollute  the  river  by  the 
sewers,  and  for  this  purpose  to  have  an  un- 
diminished aow  of  the  water  for  diluting  the 
sewage;  and  as  a  special  damage  resulting 
from  a  diminution  of  the  flow  It  Is  claimed 
that,  still  being  liable  to  lower  riparian  own- 
ers for  pollution  of  the  stream  by  sewage 
(notwithstanding  the  supposed  legislative  au- 
thority to  pollute),  the  damages  which  It 
has  been  or  may  be  obliged  to  pay  have  been 
materially  increased,  by  reason  of  defend- 
ant's diversion  of  water  that  would  to  some 
extent  have  diluted  the  sewage  and  thus 
lessened  the  claim  for  damage.  This  clahn  of 
right  has  been  strenuously  urged  by  counsel; 
but  I  am  unable  to  see  that  complainant  has 
in  this  respect  any  legal  or  equitable  standing 
In  the  case.  On  the  basis  of  legal  right,  there 
Is,  as  It  seems  to  me,  no  burden  or  obliga- 
tion which  can  be  legally  Imposed  upon  an 
upper  riparian  owner,  as  such,  by  statute  or 
otherwise,  except  In  favor  of  a  person  stand- 
ing In  relation  of  a  co-owner  or  lower  riparian 
proprietor.  This  duty  and  Its  extent  arises 
and  Is  defined  by  operation  of  law,  and  ex- 
ists only  in  favor  of  those  also  entitled  as 
riparian  owners  to  the  use  of  the  water  in 
succession.  To  one  not  claiming  as  a  riparian 
owner,  and  for  the  uses  of  a  riparian  own- 
er, there  Is,  In  the  absence  of  statute,  no  duty 
or  obligation  whatever  in  relation  to  the  flow 
of  water,  nor,  as  It  seems  to  me,  can  a  stat- 
ute (without  compensation)  give,  as  against  an 
upper  owner,  any  right  to  the  flow  or  to  use 
of  It  to  any  other  than  riparian  owners,  or  to 
any  extent  or  for  any  purpose,  except  for  the 
use  to  which  riparian  owners  are  as  such 
entitled  to  use  it 

The  city  of  Paterson,  outside  of  the  three 
tracts  of  land,  none  of  which  are  connected 
with  the  sewer  system.  Is  not  a  riparian  own- 
er, and  if,  as  a  municipality,  it  has  been  an-  ' 
thorlzed  to  discharge  Its  sewers  Into  the  rlv-° 
er,  no  additional  burden  or  obligation  in  ref- 
erence to  the  flow  of  the  waters  can  be  Impos- 
ed on  upper  riparian  owners  by  statute,  by 
reason  of  this  use  of  the  waters  below  them. 
In  Doremus  v.  Paterson,  65  N.  J.  Bq.  711, 
713.  55  Ati.  304  (Err.  &  App.,  1903),  this  prln- 
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clple  was  applied  In  favor  of  complainant  In 
reference  to  tJie  pollution  of  the  stream  on 
the  complaint  of  a  nonrlparlan  owner  who 
received  water  from  a  lower  riparian  owner. 
It  was  held  that  no  additional  burden  In  re- 
lation to  the  nse  of  the  water  could  be  Im- 
posed. Such  claim  of  right  or  special  dam- 
age against  an  upper  owner  Is  entirely  novel 
In  our  Jnrlsprudence,  and  before  being  made 
the  basis  of  equitable  relief  shonld,  under 
the  ordinary  rule,  be  first  established  at  law ; 
and  on  this  claim  of  right  or  damage  the 
cotnplalnant's  status  for  equitable  relief  is 
very  different  from  that  of  its  claim  merely 
as  riparian  owner,  for  on  this  aspect  of  the 
case  it  win  be  observed  that  equitable  aid 
is  aslsed,  with  the  view  of  further  continu- 
ance of  its  pollution  of  the  river,  and  for  this 
purpose  a  court  of  equity  is  asked  to  cut  off 
the  supply  of  pure  water  from  several  mu- 
nicipalities or  companies  which  bad  previous- 
ly derived  their  supply  from  the  lower  Pas- 
saic under  authority  of  law,  and  have  been 
compelled  to  abandon  this  supply  largely  be- 
cause of  this  pollution  of  the  river  by  com- 
plainant As  to  these  municipalities  (or  the 
defendant  which  supplies  them)  the  complain- 
ant, making  its  claim  of  right  as  a  polluter 
of  the  river,  would,  as  It  seems  to  me,  have 
no  standing  whatever  for  any  equitable  re- 
lief, and  should  be  left  to  any  legal  remedy 
It  might  have.  So  far  as  this  claim  is  con- 
cerned, no  case  for  equitable  relief  is  made 
out,  and  complainant  must  be  left  to  any 
remedy  it  may  have  at  law. 

I  come^  now,  to  that  branch  of  the  cale 
which  relates  to  the  equitable  defenses  to 
any  injunction  or  other  relief,  admitting  com- 
plainant's riparian  right,  as  above  defined,  to 
be  established.  The  single  equitable  defense 
reaching  to  the  whole  claim  for  injunction 
and  to  the  defendant's  diversion  for  all  pur- 
poses is  that  of  estoppel.  This  Is  based  on 
the  claim  that  the  complalnan):  was  apprised 
of  defendant's  construction  of  its  extensive 
works,  including  the  laying  of  mains  for  the 
different  municipalities,  that  it  has  sanction- 
ed their  construction  and  use,  and  has  so  ac- 
quiesced in  them  as  to  deprive  it  of  any  equi- 
ty for  injunction.  The  complainant  proves 
that  in  April,  1898,  the  mayor  of  the  city  of 
Paterson  called  the  attention,  of  the  common 
council  to  the  operations  of  the  defendant 
going  on  at  Little  Falls,  and  advised  that  It 
be  notified  not  to  diminish  the  flow  of  water 
through  the  city.  A  resolution  pf  the  coun- 
cil was  adopted,  directing  the  city  counsel  to 
take  the  necessary  steps  for  this  purpose, 
and  the  city  council  prepared  a  notice  to  be 
served  on  the  defendant,  relating  to  the  di- 
version of  the  water.  This  notice  was  signed 
by  the  mayor,  and  on  May  18,  1898,  was  serv- 
ed by  a  clerk  In  the  dty  counsel's  office.  The 
service  was  made  at  Little  Falls,  where  the 
work  of  construction  was  then  going  on,  and 
the  person  upon  whom  it  was  served  was  the 
person  to  whom,  after  inquiring  of  persons 
vorking  on  the  ground  and  superintendents 


of  the  workmen,  h«  was  directed  as  the  per- 
son representing  the  Sast  Jersey  Water  Com> 
pany.  This  person  was  a  Mr.  Oattley,  who, 
in  answer  to  the  inquiry  made  for  the  pur- 
pose of  serving  the  notice,  bald  that  he  was 
an  assistant  civil  engineer  for  the  company, 
and  he  received  the  notice,  apparently  with 
objection.  The  defendants  show  at  the  hear- 
ing in  1906  that  no  such  notice  was  ever  r»> 
celved  by  them ;  but  their  proof  on  this  sub- 
ject is,  first,  that  of  Mr.  Gardner,  who  was  at 
the  time  of  the  service  a  comptroller  and 
director  of  that  company,  daily  in  attendance 
at  the  company's  office  In  New  York,  of 
which  he  was  in  charga  He  says  that  the 
correspondence  of  the  company  came  to  him, 
and  he  never  heard  of  this  notice  until  it 
was  proved  in  court,  and  that  Herchel  wax 
the  engineer  in  charge.  That  the  notice  nev- 
er came  to.  the  custody  of  the  secretary  of 
that  company  is  further  proved  by  this  offi- 
cer. No  proof,  however.  Is  offered  that  Mr. 
Cattley,  upon  whom  the  notice  was  served, 
was  not  in  charge  of  the  works  at  the  time 
it  was  said  to  have  been  served.  In  my  Judg- 
ment, service  of  a  notice  of  this  character  at 
the  place  where  the  work  was  actually  going 
on  was  a  proper  place  for  service,  and  the 
person  in  actual  charge  at  the  time  was  a 
proper  person  to  be  served,  and,  further,  that 
the  answers  made  at  the  time  by  persons  ap- 
parently so  engaged  in  and  about  the  work  as 
to  point  out  or  indicate  the  person  in  charge 
are  prima  fade,  at  least,  sufficient  proof  oU 
authority  to  receive  such  notice  for  the  pur- 
IKtse  of  communicating  to  defendant,  and 
that  so  far  as  the  mere  legality  of  the  serv- 
ice of  notice  goes  it  was  sufficient 

But  whether  served  or  not,  there  is,  in  my 
Judgment  no  estoppel  against  complainant's 
protection  of  its  rights  as  riparian  owner  by 
mere  silence  or  failure  either  to  give  notice 
or  to  bring  suit  immediately.  In  Simmons  r. 
Paterson,  60  N.  J.  Bq.  385,  392,  45  Atl.  995 
(Err.  &  App.,  1899)  it  was  held  that  the  ac- 
quiescence of  the  riparian  owners,  continued 
for  years,  did  not  deprive  them  of  their  right 
of  property  in  the  stream,  although  it  might 
affect  the  right  to  Injunction.  This  legal 
right  of  the  riparian  owner  is  barred  only 
by  an  actual  grant  or  uninterrupted  enjoy- 
ment for  20  years.  Hutchinson  v.  Cole- 
man, 10  N.  J.  Law,  74,  78  (1828):  Campbell 
V.  Smith,  8  N.  J.  Law,  140,  14  Am.  Rep.  40O. 
And  an  equitable  remedy  in  aid  of  the  l^al 
right  Is  not  ordinarily  barred  by  mere  ac- 
quiescence in  a  less  period,  independent  of 
any  circumstances  raising  special  equities. 
None  such  appear  in  this  case.  The  com- 
plainant here  did  not  by  any  act  or  cmiduct 
on  its  part  Induce  the  expenditures  of  de- 
fendant on  its  own  land  and  for  its  own  pur- 
poses, and  defendant  proceeded  with  them 
at  Its  own  risk.  Complainant  having  given 
the  notice,  was  not  bound  to  proceed  at  once, 
either  at  law  or  in  equity,  in  order  to  pre- 
serve its  rights,  but  was  at  liberty  to  delay 
such  proceedings  until  the  extent  of  dlveVi 
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slon  was  apparent.  If  defendant  chose  to  pro- 
ceed. Tbls  claim  of  estoppel,  so  far  as  It  Is 
set  iv>  as  a  bar  to  equity  relief  by  way  of 
Injunction  against  any  part  of  the  diversion, 
mnst  therefore  be  overruled. 

There  is,  however,  a  special  estoppel  bear- 
ing on  the  diversion  of  water  for  the  sup- 
ply of  Paterson  and  Passaic  through  the  re- 
spective companies,  the  Passaic  and  Aquack- 
anonck  Water  Companies.  There  Is  an  ob- 
stacle to  disposing  of  this  question,  arising 
from  the  fact  that  neither  of  these  com- 
panies is  a  party  to  this  suit  The  Passaic 
Water  Company  is  authorized  by  its  charter, 
passed  before  the  purchase  of  the  parks,  to 
supply  water  to  the  city  from  the  Passaic, 
and  up  to  1899  did  supply  it  vrlth  water 
taken  at  the  Great  Falls.  This  becoming 
polluted,  and  apparently  to  such  an  extent 
that  serious  epidemics  of  typhoid  fever  re- 
sulted, the  water  company,  being  under  con- 
tract to  supply  the  city  with  water,  changed 
its  source  of  supply  to  Little  Falls,  and  laid 
down  mains  through  the  city  streets  for  that 
purpose.  Manifestly  this  change  made  by 
the  company  gives  It  the  right  to  be  heard 
and  Its  day  in  court  before  the  present  and 
only  supply  of  pure  water  for  the  entire  city 
can  be  cut  off;  and  it  may  be  that,  when  its 
-whole  case  is  heard,  no  injunction  should  be 
granted  for  this  diversion,  but  the  city 
should  be  left  to  Its  remedy  for  damages.  I 
certainly-  am  not  disposed  now,  and  without 
hearing  these  water  companies,  if  they  de- 
sire to  be  heard,  on  the  question  of  the  right 
to  the  Injtmction,  to  proceed,  as  may  be  done 
in  the  case  of  the  other  municipalities,  to 
consider  the  terms  and  conditions  upon 
which  an  injunction  should  Issue;  for  while 
complainant,  for  the  protection  of  its  rlpa- 
Tain  right,  may  be  entitled  to  a  declaration 
or  determination  of  its  right,  and  ultimately 
to  an  Injunction  for  Its  protection,  yet  where 
this  protection  of  a  right  of  this  inferior 
character  and  importance  affects  great  public 
interests  and  necessities,  like  those  of  a  pure 
water  supply,  such  modification  or  control 
of  the  injunction,  as  to  the  time  it  shall 
Issue  or  Its  terms  and  conditions,  should  be 
exercised  as  may  be  called  for  the  public 
interest,  while  at  the  same  time  the  private 
rights  of  property  are  fully  conserved.  Gray 
V.  Cambridge,  189  Mass.  405,  418,  76  N.  B. 
195,  2  L.  R.  A.  (N.  S.)  976  a905). 

Assuming  complainant's  right  to  the  pro- 
tection of  this  court  to  be  established,  the 
iinestion  of  greatest  difficulty  In  the  case  re- 
lates to  the  manner  in  which  the  protection 
shall  be  given,  and  the  terms  and  conditions 
if  any,  which  should  be  Imposed.  Relief  in 
equity  should  certainly  extend,  1  think,  to  a 
declaration  of  complainant's  right;  but  un- 
der the  general  practice  of  the  court,  and  in- 
dependent of  statute,  such  declaration  can 
be  made  only  as  Incidental  to  and  the  basis 
•of  some  equitable  relief.  8  Dan.  Ch.  Prac. 
<Oth  Am.  Ed.)  •2181,  note.    This  power  has 


been  given  to  the  Court  of  Chancery  by  stat- 
ute in  England,  and  in  a  leading  case  (Swin- 
don Water  Co.  v.  W.  &  B.  Canal  Co.,  supni) 
was  followed  in  directing  the  injunction.  See 
1  Seton,  Decrees,  p.  214. 

Complainant,  having  established  its  right, 
is  entitled,  if  the  general  course  of  practice 
be  followed,  to  the  equitable  relief  by  which 
alone  the  right  can  be  protected,  an  injunc- 
tion against  its  violation.  The  defendant, 
however,  contends  that  the  case  comes  with- 
in  an  exception  to  this  general  rule  protect- 
ing property  rights  by  injunction,  and  under 
which  courts  of  equity,  where  the  property  in 
question  Is  actually  taken  for  a  public  use, 
and  serious  public  Injury  would  result  from 
the  injunction,  without  corresponding  bene- 
fit or  advantage  to  the  public,  will  decline 
to  Issue  an  injunction,  if  It  is  a  case  where 
compensation  can  reasonably  be  made  and 
defendant  is  willing  to  make  It  And  the  de- 
fendant here  by  its  answer  offers  to  make 
compensation,  under  the  direction  of  the 
court  for  damages  resulting  from  the  taking 
of  the  water  "up  to  the  full  capacity  of  its 
mains."  This  course  of  directing  an  Injunc- 
tion only  in  case  defendant  falls  to  make 
compensation  in  damages  has  been  taken  In 
several  cases  in  this  state  referred  to  by  de- 
fendant's counsel,  but,  with  one  exception, 
has  only  been  taken  against  complainant's 
consent  In  cases  where  the  defendant  had 
the  statutory  right  to  appropriate  on  making 
compensation,  but  had  taken  possession  with- 
out proceedings  for  compensation.  This  was 
the  situation  In  Trenton  Water  Power  Co.  v. 
Chambers,  9  N.  J.  Eq.  471  (Williamson,  Ch.; 
1833),  and  Paterson,  etc.,  B.  Co.  v.  Kamlah, 
42  N.  J.  Eq.  93,  6  Atl.  444  (Bunyon,  Ch.; 
1886).  In  both  these  cases  the  entry  on  prop- 
erty was  made  with  the  consent  or  knowl- 
edge of  the  owner,  and  acquiesced  in  for  long 
periods  of  time,  during  which  the  company, 
relying  on  the  consent  or  supposed  consent 
had  improved  the  properly.  The  principle  on 
which  compensation  was  allowed  In  lieu  of 
Injunction  in  these  cases  does  not  reach  the 
present  case.  In  Ingersoll  v.  Newton,  67  N.  J. 
Bq.  367,  41  Atl.  385  (Pitney,  V.  C;  18987, 
another  case  cited,  both  parties  consented 
that  the  compensation  to  the  riparian  own- 
er should  be  fixed  by  the  court,  if  his  right 
was  established.  See  pages  392,  393,  of  57  N. 
J.  Eq. ;  pages  394,  395,  of  41  Atl. 

In  Attorney  General  v.  Paterson,  58  N.  J. 
Eq.  1,  42  Atl.  749  (1899),  on  an  appllcaUon, 
on  the  relation  of  riparian  owners,  to  re- 
strain the  polution  of  the  Passaic  river  by 
defendant's  discharge  of  sewage,  an  interloc- 
utory injunction  was  ordered,  restraining  the 
Increase  of  the  quantity  of  sewage  pending 
final  heaiing;  but  the  question  of  further 
relief  was  ordered  to  aw&It  the  final  hear- 
ing, in  order  to  provide.  If  necessary,  for  oth- 
er means  of  disposition  of  the  sewage.  On 
appeal  this  order  for  Injunction  was  revers- 
ed, Mr.  Justice  Van  Syckel  delivering  the 
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opinion  of  the  court  Simmons  t.  PaterBon, 
60  N.  J.  Eq.  385,- 45  Atl.  995,  48  L.  R.  A  717, 
83  Am.  St.  Rep.  642  (1899).  The  porUons 
bearing  on  the  point  whether  complainant  is 
entitled  to  the  exercise  of  the  Injunction 
power  are  as  follows  (page  392  of  60  N.  J. 
Eq.,  page  997  of  45  Atl.  [48  L.  R.  A.  717.  83 
Am.  St  Rep.  642]):  "Ordinarily,  where  the 
riparian  owner  is  injured  by  an  unlawful 
diminution  of  the  quantity  of  water,  or  by 
Its  excessive  pollution,  when  his  legal  right 
is  established,  he  is  entitled  to  the  exercise 
of  this  power  of  injunction.  Whether  in  this 
case  it  should  be  interposed  must  be  solved 
by  determining  whether  In  the  situation  of 
the  parties  here  there  are  such  oircnmstances 
and  such  equities  as  may  Justify  the  court  in 
withholding  Its  restraining  arm."  Against 
granting  the  Injunction,  were  considered  to  be 
the  facts  that  Paterson  had,  at  enormous  ex- 
pense and  under  legislative  authority,  put  In- 
to operation  and  used  a  sewerage  system  ac- 
commodating a  population  of  over  100,000 
people,  and  that  by  the  restraint  prayed  for 
this  system  would  be  suddenly  destroyed, 
and  the  homes  of  this  multitude  of  people 
rendered  perilous  to  health  and  life  and  un- 
fit for  occupancy,  and  that  in  view  of  the 
magnitude  of  the  injury  which  would  fall 
on  the  public  by  prohibiting  the  use  of  the 
sewers  it  would  be  Inequitable  to  enjoin,  if 
relief  could  otherwise  be  afforded,  and  that 
the  substituted  remedy  of  adequate  compen- 
sation would  be  Just  and  equitable  under  all 
these  circumstances.  The  complainants  were 
allowed  to  amend  their  bill,  or  file  a  new  bill 
for  injunction,  unless  the  city  made  compen- 
sation, to  be  determined  by  the  court  with 
leave  to  elect  to  bring  suits  at  law  for  dam- 
ages. 

The  city  of  Paterson  has  no  express  stat- 
utory authority  to  pollute  the  river  by  Its 
sewage  system,  or  any  authority  at  all  to 
condemn  riparian  or  other  property  rights 
for  that  purpose,  and  the  case  is  therefore  a 
direct  authority  to  the  point  that  a  court  of 
equity  will,  when  the  circumstances  and  equi- 
ties require  It  withhold  the  writ  of  injunc- 
tion ordinarily  Issued  for  the  protection  of 
property  rights,  on  the  condition  that*  com- 
I)ensbtlon  in  damages  be  made.  But  it  is 
clear,  I  think,  that  the  circumstances  must 
be  exceptional,  that  the  public  injury  must 
be  great  and  manifest  and  that  there  Is  no 
Dther  method  of  preventing  a  great  public 
injury,  while  protecting  the  individual  prop- 
erty right  by  the  ordinary  lawful  process. 
In  such  cases  of  plain  and  Irreconcilable  con- 
flict, individual  right  of  protection  must 
yield,  or  be  varied,  to  some  extent,  within 
the  limits  of  substantial  relief.  But  I  do 
not  think  this  opinion  was  Intended  to  estab- 
lish a  general  exception  to  the  ordinary  right 
of  Injunction  in  all  cases  of  riparian  rights 
where  the  violation  was  for  the  purpose  of 
serving  the  public  or  some  municipality;  for 
in  the  earlier  case  (Higgins  v.  Flemingtou 
Water  Co.,  supra)  the  same  court  had  ex- 


pressly held  that  the  fact  tliat  the  water  was- 
diverted  for  the  purpose  of  supplying  a  mu- 
nicipality with  water  was  of  itself  no  bar  to 
the  injunction,  and  an  Injunction  was  direct- 
ed.   In  Aquackanonck  Water  Co.  v.  Watson, 

20  N.  J.  Eq.  366  (Err.  &  App.,  1878),  an  in- 
junction was  also  ordered  on  the  applicaticm 
of  a  riparian  owner,  restraining  a  water  com- 
pany from  diverting  the  water  of  a  stream, 
iu  violation  of  bis  right  for  the  purpose  of 
supplying  a  village  with  water;  but  no  ques- 
tion other  than  that  of  right  seems  to  hav» 
been  considered,  nor  did  the  company  whidx 
denied  the  right  offer  to  mak«  compensation. 
In  a  later  case — Beach  v.  Sterling  Iron  & 
Zinc  Co.,  54  N.  J.  Eq.  65,  33  AU.  286  (1895)— 
Vice  Chancellor  Pitney  held  that  a  riparian 
owner  was  entitled  to  an  injunction  against 
the  pollution  of  a  stream,  and  should  not  be 
left  to  his  action  for  damages,  as  this  would 
amount  to  compelling  him  to  sell  his  rights 
for  what  a  court  might  ascertain  its  value  to 
be.  The  decree  was  afSrmed  on  Ills  opinion. 
This  appropriation,  however,  was,  it  will  be 
observed,  by  a  private  person  and  for  private 
uses,  in  which  the  public  had  no  interest; 
and  this  is  one  feature  which  mainly  differ- 
entiates this  case  from  the  Simmons  Cases 
and  from  the  cases  decided  in  other  jurisdic- 
tions, and  so  strongly  urged  by  counsel  as 
authorities  for  limiting  complainant's  relief 
to  compensation  for  damages,  either  at  law 
or  In  equity,  rather  than  an  injunction.  In 
every  one  of  these  cases,  the  diversion  or 
Injury  complained  of  was  by  a  municipal  cor- 
poration, or  a  quasi  public  corporation,  such 
as  a  railroad  or  canal,  diverting  for  public 
use,  and  almost  without  exception  they  were 
cases  where  the  corporation  had  the  ultimate 
right  to  do  the  act  sought  to  be  enjoined,  up- 
on conditions  which  were  Imposed  by  law  as 
conditions  precedent  for  taking  property  for 
public  uses,    McElroy  v.  Kansas  City  (C.  C.) 

21  Fed.  257  (Brewer,  J.),  approved  by  the 
United  States  Supreme  Court  In  Osborne  v. 
Railroad  Co.,  147  U.  S.  258,  13  Sup.  Ct  299, 
37  L.  Ed.  155,  and  N.  Y.  City  v.  Pine,  185 
U.  S.  93,  22  Supi  Ct  592,  46  L.  Ed.  820,  is  one 
lUiastration  of  this  class  of  cases.  In  N.  Y. 
City  V.  Pine  power  of  condemnation  could 
not  exist,  because  the  diversion  of  a  stream 
was  made  by  a  dam  in  the  state  of  New 
York,  which  affected  the  flow  of  the  river  in 
the  state  of  Connecticut,  where  complainant's 
lands  were  located,  and  this  exceptional 
course  of  compensation  In  the  federal  equity 
court  was  the  only  practical  method  of  work- 
ing out  the  power  of  condemnation  for  public 
use. 

The  East  Jersey  Water  Company,  the  de- 
fendant here,  is  a  private  corporation  only. 
Incorporated  under  the  general  corporation 
law,  and  has  itself  no  power  of  condemning 
or  appropriating  the  water  rights  In  question 
against  the  will  of  the  owner.  Neither  is  it 
by  law  obligated  to  simply  to  the  public,  or 
any  portion  of  it,  any  water  diverted  by  it, 
and  such  supply  is  purely  voluntary  and  a 
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matter  of  contract  on  Its  part  Water  com- 
panies or  municipalities,  wbich  by  their  cliar- 
tere  or  general  laws  are  vested  witli  power 
of  condemnation  for  water  supply,  have  this 
power  only  for  public  use,  and  are  under  le- 
gal obligation  to  supply  the  public,  or  the 
portion  of  it  Included  within  the  scope  of 
their  statutory  controL  Olmsted  r.  Morris 
Aqueduct  Co.,  47  N.  3.  Law,  311.  The  fact 
that  the  defendant  company  voluntarily  sup- 
plies to  public  bodies  the  water  diverted  may 
show  that  the  diverslm  of  the  water,  or  the 
bulk  of  it,  ultimately  Inures  to  the  public 
benefit;  but  In  the  absence  of  any  legal  ob- 
ligation to  supply  the  water  for  public  use, 
and  perhaps  for  such  use  only,  the  diversion 
by  the  East  Jersey  Water  Company  is  not 
such  an  appropriation  of  private  property  for 
public  use  as  may,  under  our  Constitution, 
be  made  upon  comx>ensatlon.  For  the  pur- 
pose of  this  cohstltutional  provision  the  true 
criterion  by  which  to  Judge  of  the  character 
of  the  use  is  whether  the  public  may  enjoy 
it  of  right  or  by  permission  only.  Olmsted  v. 
Morris  Aqueduct  Co.,  47  N.  J.  Law,  832. 
This  plain  distinction  between  the  public  use 
for  which  private  property  may  be  talien  up- 
on compensation  and  a  public  benefit  which 
may  ultimately  result  from  the  original  ap- 
propriation of  property  to  private  uses  is 
well  stated  In  Avery  v.  Vermont  Electric 
Co.,  76  Vt.  235,  64  Atl.  179,  69  L.  R.  A.  817, 
98  Am.  St.  Rep.  818  (1903).  If  any  of  the 
water  companies  or  municipalities  supplied 
by  defendant  have  the  ultimate  power  of 
condemning  the  water  rights  in  question, 
there  would  seem  to  be  no  reason  why  they 
should  not  be  allowed  to  do  so  upon  com- 
pensatlou  In  aid  of  the  defendant's  diversion, 
mailing  it  to  that  extent  strictly  a  diversion 
for  public  use;  for  while  such  water  com- 
pany or  municipality  cannot,  by  contract  or 
otherwise,  delegate  to  the  defendant  Its  {raw- 
er of  condemnation.  It  may  itself  exercise 
its  own  rights  of  condemnation  in  connec- 
tion with  a  contract  with  the  defendant  wa- 
ter company.  The  decision  in  Sllngerland  v. 
Newark,  64  N.  J.  Law,  62,  23  Ati.  129  (Sup. 
Ct.,  1891)  seems  to  cover  this  point. 

For  these  reasons  I  conclude  that,  so  far 
as  relates  to  any  Increase  In  the  quantity  of 
water  diverted,  the  complainant,  for  the  pro- 
tection of  Its  rights,  is  entitled  to  an  injunc- 
tion restraining  such  Increase,  except  to  the 
extent  indicated  In  the  memorandum  I  have 
already  sent  to  counsel.  As  to  the  equitable 
terms  or  conditions  on  which  the  present 
diversion  should  be  enjoined,  including  the 
time  when  an  injunction  should  be  directed 
to  Issue,  I  have  already  in  the  same  mem- 
orandum indicated  to  counsel  the  points  up- 
on which  I  desire  to  hear  them,  and  the  de- 
cree will  be  settled  after  further  hearing. 

Conduslona 

The  following  statement  of  conclusions 
reached  in  the  cause  la  filed  and  sent  to 


counsel,  leaving  a  fuller  statement  and  opin- 
ion to  be  filed  hereafter. 

First  Complainant  is  a  riparian  owner  of 
all  of  the  lands  In  question — ^the  West  Side 
Park,  East  Side  Park,  and  the  engme  house 
lot — and  has 'the  rights  of  a  riparian  owner 
to  the  flow  of  the  stream  along  or  over  Its 
lands.  This  riparian  right  to  the  flow  of  a 
nontidal  stream  is  Incident  to  the  lands 
along  which  the  stream  flows,  as  well  as  to 
lands  under  the  stream  and  constituting  its 
bed.  Title  to  any  part  of  the  bed  of  the 
stream,  or  to  Its  center.  Is  not  essential  to 
the  right,  and  complainant  Is  therefore  a 
riparian  owner  as  to  lands  at  West  Side  Park 
occupied  by  It  under  the  deed  from  the  So- 
ciety for  Useful  Manufactures,  and  as  to  the 
engine  bouse  lot  along  both  of  which  the 
river  flows,  as  well  as  to  East  Side  Park, 
where  Its  title  goes  to  the  center  of  the  river. 
On  the  disputed  question  as  to  the  engine 
house  lot  title,  I  also  conclude  that  title 
goes  to  the  center  of  the  river. 

Second.  As  such  riparian  owner  complain- 
ant has  a  right  to  the  full  flow  of  the  stream 
along  or  over  its  lands,  subject  only  to  the 
diminution  thereof  by  the  lawful  and  reason- 
able  uses  of  the  stream  by  upper  riparian 
owners,  or  those  claiming  under  them.  These 
lawful  and  reasonable  uses  are  limited  to 
uses  upon  or  in  connection  with  the  use  and 
enjoyment  of  riparian  lands,  and  do  not  ex- 
tend to  a  diversion  of  the  waters  away  frota 
the  riparian  lands  for  purposes  of  sale. 
The  decision  of  the  Court  of  Errors  and 
Am)eals  In  McCarter,  Atty.  Oen.,  v.  Hudson 
Water  Co.,  70  N.  J.  Eq.  695,  65  Ati.  489,  pend- 
ing at  the  time  of  the  hearing  and  now 
finally  determined,  settles  this  question  so 
far  as  this  court  Is  concerned. 

Third.  Such  diversion  for  purposes  of  sale 
is  of  Itself  a  violation  of  the  right  of  the 
riparian  owner,  without  proof  of  any  actual 
perceptible  damage;  and  where  such  right 
of  diversion  is  daimed,  as  in  this  case,  and 
for  long  periods  of  time  and  in  considerable 
quantities,  the  complainant  is  entitled  to  equi- 
table relief  for  the  purpose  of  preventing  the 
acquisition  by  the  defendant  of  any  adverse 
right  of  appropriation,  independent  of  any 
question  of  present  damage. 

Fourth.  The  effect  of  the  diversion  and 
threatened  diversion  upon  the  riparian  lands 
must  be  determined  by  the  comparison  of  its 
amount  with  the  low  flow  of  the  river,  and 
not  with  Its  ordinary  or  its  average  flow. 
Including  floods  and  high  water ;  and  on  this 
basis  the  quantity  diverted  is,  at  times  of 
low  water,  an  appreciable  diminution  of  the 
stream,  and  is  so  considerable  that  equitable 
relief  cannot  be  denied  under  the  application 
of  the  maxim,  "De  minimis  non  curat  lex." 

Fifth.  Complainant's  right  to  any  equitable 
relief  rests  only  on  Its  standing  as  a  riparian 
owner,  and  It  has  no  standing  on  the  claim 
as  a  municipality,  set  up  in  the  bill,  of  a 
right  to  construct  a  sewer  system  discharging 
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undiluted  sewage  Into  the  river,  and  to  the 
undiminished  flow  of  the  river  for  the  pur- 
Xtose  of  diluting  the  sewage.  No  duty  or  ob- 
ligation In  reference  to  such  use  of  the 
stream  can  (without  compensation)  be  Im- 
posed on  an  upper  riparian  ovsner  or  occu- 
pant. In  favor  of  any  other  than  a  riparian 
owner,  or  giving  to  any  person,  riparian  own- 
er or  other,  the  right  to  the  flow  of  the 
stream  for  any  purpose,  except  for  the  use 
to  which  riparian  owners  are  naturally  and 
independent  of  statute  entitled  to  use  It. 
This  claim  of  right  of  damage  is  entirely 
novel  to  our  Jurisprudence,  and  before  being 
made  in  any  case  the  basis  of  equitable  re- 
lief, either  by  way  of  alleged  special  damage 
or  otherwise,  should  be  established  at  law. 
In  the  present  aspect  of  the  case,  complain- 
ant has  no  standing  to  enforce  this  claim 
of  right  or  damage  in  a  court  of  equity.  Its 
aid  is  asked  with  the  view  of  further  con- 
tinuance of  the  pollution  of  the  river,  and 
to  cut  off  the  supply  of  pure  water  from 
several  municipalities  which  previously  de- 
rived their  supply  from  the  lower  Passaic 
under  authority  of  law,  and  have  been  com- 
pelled to  abandon  this  supply  largely  be- 
cause of  the  pollution  of  the  river  by  com- 
plainant On  this  claim  complainant  has  no 
standing  for  equitable  relief  of  any  kind,  but, 
if  it  has  any  claim,  must  be  left  to  Its  ac- 
tion at  law  for  damages. 

Sixth.  C!omplalnant  is  not  precluded  from 
asking  equitable  protection  of  Its  reparian 
rights  by  any  supposed  estoppel,  or  by  ac- 
quiescence in  their  Infringement. 

Seventh.  Ordinarily,  and  under  the  gener- 
al rule,  the  protection  against  violation  of 
a  riparian  owner's  right  by  an  unlawful 
diversion  of  the  stream,  when  his  right  is 
established,  Is  by  ar  injunction  against  fur- 
ther diversion.  The  substituted  remedy  of 
compensation  has  been  directed  In  an  ex- 
ceptional class  of  cases,  where  great  or  seri- 
ous public  Injury  or  inconvenience  would  re- 
sult from  an  injunction,  and  this  could  not  be 
obviated  by  fixing  terms  or  conditions  of 
Issuing  the  Injunction  to  protect  the  owner's 
right  In  this  case,  so  far  as  it  now  appears, 
the  Interests  and  safety  of  the  public  in  the 
municipalities  now  supplied  by  the  defendant 
may  be  safeguarded,  and  the  rights  of  the 
complainant  also  protected,  by  fixing  equit- 
able terms  and  conditions  of  issuing  the  in- 
junction. 

Eighth.  So  far  as  relates  to  any  Increase 
in  the  quantity  of  water  diverted,  the  com- 
plainant for  its  future  protection.  Is  en- 
titled to  an  injunction  restraining  such  in- 
crease, except  to  the  extent  hereafter  re- 
ferred to.  The  fixing  of  the  equitable  terms 
and  conditions  of  enjoining  the  present  di- 
version, including  the  time  when  it  should 
be  directed,  Involves  special  inquiries,  both 
as  to  law  and  fact,  on  which  the  parties 
should  be  further  heard. 


Ninth.  I  call  the  attention  of  counsel  to 
the  following  matters,  which,  as  It  now  ap- 
pears to  me,  have  a  bearing  on  these  terms 
and  conditions,  and  on  which  I  desire  their 
views  In  connection  with  any  suggestions  of 
their  own: 

(1)  Whether  any  diversion  during  the  times 
of  low  water  in  the  river  should  not  now  be 
enjoined,  the  minimum  of  flowage  for  this 
purpose  to  be  fixed  on  the  evidence  In  the 
cause,   or  by   further  Inquiry,   if  necessary. 

(2)  Whether  any  of  the  municipalities  or 
companies  supplied  by  the  defendant  have 
the  power  of  condemning  the  water  rights 
In  question,  in  aid  of  the  defendants'  di- 
version, and,  if  so,  then  whether  the  issue 
of  any  Injunction  as  to  the  supply  of  such 
company  or  municipality  should  not  be  with- 
held for  a  reasonable  time  to  take  condemna- 
tion proceedings. 

(3)  Whether,  as  to  the  municipalities  not 
now  having  such  right  of  condemnation,  the 
injunction  should  not  be  withheld  until  after 
the  termination  of  the  next  session  of.  the 
Legislature,  In  order  to  give  them  an  op- 
portunity to  apply  for  such  right  This  course 
has  been  adopted  where  an  Immediate  in- 
junction would  destroy  the  sole  supply  and 
Imperil  public  health. 

(4)  If  the  injunction  against  the  supply  of 
water  for  the  city  of  Paterson  itself  (which 
is  Included  in  the  general  prayer  of  the  blll> 
is  still  asked,  then:  (1)  Whether  this  can 
be  granted  unless  the  Passaic  Water  Com- 
pany is  a  party  to  the  suit  and  has  an  op- 
portunity to  be  heard.  By  tBe  contract  be- 
tween the  Passaic  Water  Company  and  the 
defendant  it  would  seem  that  the  water  Is 
taken  from  the  river  by  the  Passaic  Water 
Company  and  delivered  to  the  East  Jersey 
Company  for  filtering  and  return  to  the  Pas- 
saic Company.  (2)  Whether  the  inhabitants 
of  the  city  of  Paterson,  or  the  city  Itself, 
are  now  supplied  with  water  under  any 
contract  between  the  city  and  the  Passaic 
Water  Company  still  in  force,  and  how  far 
the  operation  of  this  contract  should  be  af- 
fected by  any  Injunction. 

(5)  Whether  as  to  any  diversion  for  the 
supply  of  the  municipalities  which  formerly 
obtained  their  supply  from  the  Passaic  be- 
low Paterson,  and  which  have  been  obliged 
to  abandon  this  because  of  the  pollution  of 
the  river,  the  Injunction  should  not  be  direct- 
ed to  issue  only  after  complainant  ceases 
to  pollute  the  river,  and  upon  that  condition. 

(6)  Whether  any  Injunction  now  Issued 
against  increase  of  quantity  diverted  should 
not  allow  any  Increase  necessary  (from 
growth  of  population  or  otherwise)  during 
the  time  for  which  the  injunction  against 
diversion  of  present  supply  may  be  sus* 
pended. 

The  case  will  be  set  dovm  for  further  hear, 
ing  on  these  matters  and  the  settlement  of 
the  decree  ou  day  to  be  fixed  or  on  notice. 
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(74  N.  J.  E.  101)  . 

MAYOR,  ETC.,  OF  JEESBY  CITY  t.  FLYNN 
et  al. 

(Conrt  of  Chancery  of  New  Jeney.     Bfay  2, 
1908.) 

1.  WATEKS  ARD  WATBB  COUBSES— MUNIOIPAl 
WATEK  STTPPLT  CONTBACT— CONSTBtrCTlON. 

A  city  water  supply  contract  bound  the  city 
to  take  and  use  the  water  when  the  works  were 
completed .  for  a  term  of  25  years,  and  to  pay 
therefor  on  a  graduated  scale  by  the  million  gal- 
lons, required  the  works  to  be  so  constructed  and 
maintained  by  the  contractor  that  the  water 
should  be  free  from  pollation  during  the  time 
the  city  should  take  It  by  the  million  gallons, 
contained  an  option  to  the  city  to  purchase,  and 
declared  that,  on  notice  of  a  popular  vote  of 
acceptance  of  the  works  by  the  city  and  the  pay- 
ment of  the  price,  the  contractor  would  sell  to 
the  city,  provided  the  city  should  give  notice 
within  one  year  from  the  date  of  the  contract 
of  its  intention  to  purchase,  gave  the  city  a 
reasonable  time  in  which  to  test  the  works  after 
completion  and  before  acceptance  thereof,  and 
declared  that  so  long  as  the  city  should  con- 
tinue to  take  water  by  the  million  gallons  with- 
out purchasing  the  works  the  contractor  should 
sell  to  no  one  else.  A  supi>lemental  contract 
extended  the  time  for  completing  the  works  and 
for  testing  the  supply,  and  payment  after  com- 
pletion and  before  acceptance  thereof,  and  boAnd 
the  contractor  to  begin  to  furnish  water  im- 
mediately on  completing  the  work.  Held  that, 
under  the  original  contract,  the  effect  of  a 
popular  vote  of  acceptance  and  notice  to  the 
contractor  was  not  to  abrogate  the  provisions  of 
the  contract  as  to  supplying  water  for  the  25- 
year  term  by  the  million  gallons,  and  to  put  the 
city  in  the  position  of  one  who  had  merely  agreed 
to  purchase,  but  that  the  city  was  required  to 
pay  for  the  water  by  the  million  gallons  until  it 
actually  took  title  and  paid  the  price,  and  that 
this  was  not  changed  by  the  supplemental  con- 
tract. 

2.  Sauk— PEByoRMAROE  bt  MuNiciPALrrr. 

A  bill  filed  by  a  city  praying  that  defend- 
ants might  be  decreed,  on  payment  by  the  city  of 
such  part  of  the  price  as  might  be  ascertained  to 
be  due,  to  convey  to  it  waterworks  constructed 
by  defendants  under  a  contract,  whereby  the 
city  was  to  take  and  use  the  water  for  a  25- 
year  term  with  an  option  to  purchase,  was  not 
the  equivalent  of  a  tender  of  the  price,  and  did 
not  alter  the  contract  rights  of  the  parties  and 
confer  on  the  city  the  right  to  possession,  which 
the  contract  only  gave  on  payment  or  tender  of 
the  price. 

3.  SFECino  Pebfobuance— Relief  Awabded. 

Where  specific  performance,  If  decreed,  is 
decreed  on  equitable  terms,  the  letter  of  the  con- 
tract will  not  be  permitted  to  stand  in  the  way 
of  an  equitable  adjustment  as  'to  interest  on  the 
one  hand  and  rents  and  profits  on  the  other. 

4.  Intebebi^-Rate— Absence  of  Aobeement. 

The  rate  chargeable  for  the  forbearance  of 
money  ia,  in  the  awence  of  agreement,  the  legal 
rate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
Tol.  29,  Interest,  §  64.] 

6.  Watebs  ard  Wateb  CotrssEa— McricipaIi 
SuppLT  —  Acquisition  of  Wobks— Wateb 
Supply  Contsact— Constbdction. 

Where  a  city  failed  to  perform  a  water 
supply  contract  binding  it  to  take  and  nse  the 
water  bv  the  million  gallons  for  a  25-year  term, 
but  with  an  option  to  purchase,  and  In  such 
event  giving  it  an  opportunity  to  test  the  water 
supply  works  before  acceptance,  in  that  it  did 
not  tender  so  much  of  the  price  as  was  payable, 
the  obligation  to  pay  for  the  water  by  the  mil- 
lion gallons  did  not  terminate  on  the  last  day 
named  for  test  and  acceptance  before  purchase, 
but  on  the  day  of  a  decree  on  a  bill  by  it  to 
compel  specific  performance. 
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6.  Sake. 

A  company  which  had  been  furnishing  a 
city  with  water  joined  with  others  who  bad 
contracted  to  furnish  the  citv  a  new  water  sup- 
ply in  an  agreement  with  tne  city  to  continue 
to  furnish  it  water  until  the  city  should  obtain 
its  new  supply,  but  not  beyond  a  designated 
date,  and  guaranteed  that  the  new  water  supply 
works  would  be  completed  to  such  an  extent 
that  the  water  could  be  turned  on  by  a  designat- 
ed date,  and  undertook  that.  If  not  sufficiently 
completed,  it  would  continue  to  deliver  water 
until  completed,  bat  not  beyond  such  designated 
date.  The  rate  at  which  water  was  to  be  fur- 
nished wag  different  from  that  at  which  it  was 
to  be  furnished  from  the  new  supply.  Held, 
that  the  agreement  to  furnish  water  at  the  rate 
named  was  the  agreement  of  the  company  which 
had  been  furnishing  it  alone,  and  could  not  be 
converted  into  an  agreement  obliging  those  who 
had  contracted  for  the  new  supply  to  continue 
to  furnish  water  at  the  same  rate. 

7.  DAUAOES^IilQUIDATED  DAIIAOEB  AND  PEN- 
ALTIES. 

A  stipnlation  that  for  each  day's  delay  be- 
yond the  time  for  completing  a  water  supply 

liquf- 


works  the  contractor  should  pay  $500  as  liqui- 
dated damages,  and  not  as  a  penalty,  was  not 
In  fact  A  penalty,  and  not  liquidated  damages, 
where,  by  failure  to  complete  the  water  supply 
works,  the  city  would  be  deprived  of  the  right 
of  selling  its  surplus  water  to  municipalities 
and  other  persons  outside  its  corporate  limits, 
and  the  damages  which  it  would  thereby  gutter 
were  altogether  uncertain  in  amount  and  not 
readily  susceptible  of  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  15,  Damages,  Sg  154-175.] 

8.  Contbaots— CoNSTBucrioN. 

The  construction  to  be  put  on  a  contract  is 
the  same,  both  in  a  court  of  law  and  of  equity. 

9.  Watebs  and  Wateb  Codbses— Monicipal 
Wateb  Supply  Contbaot  — Bbkach— -Dah- 

AQES. 

A  city  water  supply  contract,  giving  the 
contractor  a  certain  time  "to  complete  the  work 
and  furnish  the  water,"  may  reasonably  be  read 
to  give  him  that  time  "to  complete  the  work  so 
as  to  furnish  the  water,"  and  the  contractor 
would  only  be  liable  up  to  the  day  it  began  to 
furnish  the  water  and  the  works  were  capable 
of  delivering  the  required  amount,  less  the  time 
that  deliverjr  was  retarded  by  legal  proceedings 
by  the  city,  irrespective  of  the  works  being  com- 
pleted in  every  detail. 

10.  CoNTBACTS— Reasonable  Constbuction. 

Contracts  must  have  a  reasonable  construc- 
tion and  be  read  in  the  light  of  surrounding  cir- 
cumstances. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  H  735,  752.] 

11.  Wateb  and  Wateb  Coubses  —  Munic- 
ipal Wateb  Supply- Pubitt. 

A  stipulation  in  a  city  water  supply  con- 
tract that  the  supply  was  to  be  free  from  poUu^ 
tion  does  not  require  that  a  river,  which  is  a 
part  of  the  supply,  shall  be  free  from  pollution 
from  its  source  to  the  point  where  it  flows  into 
the  reservoirs,  but  means  that  the  supply  at 
the  time  it  reaches  the  city  shall  be  free  from 
pollution. 

12.  Saice. 

A  stipulation  in  a  city  water  supply  con- 
tract that  the  water  shall  be  pure  and  whole- 
some, and  free  from  pollution  deleterious  for 
drinking  and  domestic  purposes,  does  not  require 
that  the  water  shall  be  absolutely  pure,  of  such 
purity  as  could  be  obtained  in  a  laboratory ; 
but  all  that  is  required  is  that  it  shall  be  "free 
from  pollution  deleterious  for  drinking  and  do- 
mestic purposes." 
IS.  Same. 

A  city  water  supply  contract,  declaring  that 
the  water  proposed  to  be  furnished  was  pure  and 
wholesome  and  that  the  plan  had  been  prepared 
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so  as  to  prerent  all  contamination  thereof  from 
any  soarce,  In  accordance  with  the  specificationg, 
which  were  that  the  water  to  be  furnished  must 
be  pare  and  wholesome  for  drinking  and  domes- 
tic purposes,  requires  water  supply  works  ca- 
pable of  preventing  contamination  from  any 
soarce  at  any  time  under  any  condition^  likely  to 
occur,  and  works  that  may  be  effective  under 
favorable  conditions  for  a  i>art  of  the  year^  but 
ineffective  at  other  times,  are  not  in  compliance 
therewith. 

14.  Saiiz. 

Under  a  city  water  supply  contract,  de- 
claring that  the  water  proposed  to  be  furnished 
was  pure  and  wholesome,  and  that  the  plan  had 
been  prepared  so  as  to  prevent  all  contamination 
from  any  source,  in  accordance  with  specifica- 
tions, which  were  that  the  water  to  be  furnished 
must  be  pure  and  wholesome  for  drinking  and 
domestic  purposes,  the  contractor  was  not  bound 
to  provide  against  future  conditions ;  but  the 
citjr  would  have  to  provide'  against  them  as  oc- 
casion might  require.  ' 

15.  Same— Evidence— Sufficiency. 

Evidence  examined,  and  held  to  show  that 
water  supply  works  constructed  under  a  con- 
tract with  a  city  were  not  of  such  a  character 
as  that  they  could  be  relied  on  constantly  to 
furnish  pure  and  wholesome  water. 

16.  Specific  PsBFOBUANcaB— Relief  Awarded 
—Abatement  in  Pbice. 

It  is  within  the  power  of  the  coort  to  de- 
cree specific  performance,  with  an  abatement  in 
the  price  for  that  part  of  the  thing  bargained 
for  which  the  vendor  is  unable  to  convey. 

17.  Watebb  and  Wateb  Cottbses— MunicipaIi 
Water  Supplt— PuBm— Evidencb— Suffi- 
cienct. 

Evidence  examined,  and  held  not  to  show 
that  a  filter  plant  was  indispensably  necessary  to 
a  complete  performance  of  a  contract  to  furnish 
a  city  with  pure  and  wholesome  water  for  drink- 
ing and  domestic  purposes. 

18.  Same— Inbtbitments  CoNmixunNO  Past 

OP  CONTEACT. 

Under  a  city  water  suppljr  contract  express- 
ly declaring  that  the  specifications  and  i^roposals 
were  made  a  part  thereof,  which  specifications 
contained  the  clause  that  the  advertisement,  the 
specifications,  the  "accepted  proposals,"  all  maps, 
plans,  and  drawings  accompanying,  attached  to, 
or  described  therein,  the  specific  contract,  and 
the  contractor's  Ijond  were  to  be  considered  es- 
sential portions  of  the  complete  contract,  and  un- 
dertaking to  remove  a  rag  mill,  which  was  a 
possible  source  of  pollution  of  the  water  sup- 
ply, contained  in  a  letter  written  by  the  con- 
tractor's attorney,  and  which  was  signed  by 
the  contractor  on  the  city's  refusal  to  execute 
the  contract  unless  he  did  so,  was  a  proposal 
of  the  contractor,  accepted  by  the  city,  and 
binding  on  the  contractor. 

19.  Same. 

Failure  to  "remove"  a  rag  mill,  In  compli- 
ance with  a  city  water  supply  contract  binding 
the  contractor  to  do  so,  does  not  entitle  the  city 
to  have  the  price  or  value  of  the  mill  deducted 
from  the  price  of  the  water  supply  works,  where 
the  removal  of  the  mill  was  stipulated  for  only 
that  the  purity  of  the  water  supply  might  be 
conserved,  and  the  city  gets  a  supply  free  from 
pollution  caused  by  operation  of  the  mill  In  an 
objectionable  manner. 

20.  Same— Municipal  Supplt— Pollution. 

The  prohibition  against  polluting  a  stream 
which  is  a  water  supply  is  against  putting  any 
polluting  matter  into  a  stream  or  tributary 
which  furnishes  a  water  supply  at  any  point 
whatever  above  the  point  at  which  the  supply  is 
taken,  and  without  any  reference  to  the  question 
whether  the  stream  appears  to  be  or  is  in  fact 
polluted  at  the  point  of  intake. 

21.  Municipal  Corfobationb  —  Water  Sup- 
ply Contract— Construction. 

A  specification,  made  a  part  of  a  water 
supply  contract,  provided  that  where  a  tunnel 
was  in  rock,  if  the  bottom  was  sound  and  solid 


rock,  It  "may"  be  leveled  np  and  smoothed  with 
cement  concrete,  and  that  where  the  tunnel  was 
in  earth  or  unsound  rock  a  brick  invert  "shall" 
be  laid  at  the  bottom.  Another  clause  required 
care  to  be  taken  to  leave  the  interior  surface  of 
the  tunnel  smooth  and  free  from  projections, 
and  another  clause  provided  that  the  tunnel 
should  be  brick-lined.  Beld,  that  the  only  per- 
missible departure  from  a  brick  lining  through- 
out was  where  the  bottom  consisted  of  sound 
and  solid  rock,  in  which  event  it  might  be  leveled 
up  and  smoothed  with  cement  concrete,  and 
that  a  gravel  construction  was  excluded. 

22.  Waters  and  Water  Courses— Acquisi- 
tion of  Works  by  Municipality. 

Where  a  city  elected  to  take  a  water  supply 
works,  the  bottom  of  a  tunnel  of  which  was  not 
constructed  according  to  the  contract,  the  rule 
applies  that  where  a  contractor  has  substantially 

Serformed  his  contract,  though  he  has  failed  to 
o  BO  in  some  minor  particulars,  he  is  entitled  to 
the  contract  price  less  a  tail  allowance  to  make 
good  the  defects. 

23.  Municipal  Corporations  —  Water  Sup- 
ply Contract— Construction. 

A  specification,  made  a  part  of  a  city  water 
supply  contract,  provided  that  bidders  must  state 
a  price  at  which  the  city  could  buy  and  own  the 
works  of  a  capacity  of  50,000,000  gallons  daily, 
together  with  the  water  supply,  water  rights, 
lands,  reservoir  sites,  rights  of  way,  and  all  as- 
sessments necessary  to  fulfill  the  requirements  of 
that  specification,  and  to  the  extent  of  70,000.000 
gallons  daily.  In  compliance  with  this  specifica- 
tion the  proposal  was  for  waterworks  and  all 
appurtenances  necessary  to  fulfill  the  require- 
ments to  the  extent  of  60,000,000  gallons  daily, 
together  with  the  water  supply,  water  rights, 
etc.,.  necessary  to  fulfill  the  requirements  and 
to  the  extent  of  70,000,000  gallons  daily.  Beld, 
that  the  contractor  was  not  obliged  to  do  any- 
thing more  than  construct  a  dam  which  would 
hold  back  a  S0,000,00O-gallon  supply,  and  that 
he  was  not  required  to  so  construct  the  dam 
that  by  simply  building  on  its  top  it  could  be 
raised  so  as  to  provide  for  a  supply  of  70|000,000 
gallons. 

24.  Specific  Pebfobuancb  —  Pabtiai.  Per- 
formance. 

A  city  is  not  entitled  to  insist  that  a  water 
supply  contract  shall  be  specifically  enforced  by 
a  conveyance  of  the  waterworks  to  it,  and  at 
the  same  time  to  repudiate  an  agreement  that, 
in  the  event  of  the  completion  of  the  water- 
works before  the  claim  of  another  to  a  part  of 
the  water  supply  had  been  released  or  extin- 
guished, the  city  should  be  entitled  to  retain  out 
of  the  purchase  price  a  certain  sum  until  a  de- 
cision of  the  highest  state  court  adverse  to  such 
claim,  or  the  delivery  of  a  release  thereof,  or 
an  abandonment  of  a  canal  by  the  one  claiming 
the  right  to  the  water,  and  demand  an  additional 
deduction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Difr 
vol.  44,  Specific  Performance,  S  20.] 

Bin  by  the  mayor  and  aldermoi  of  Jersey 
City  against  Patrick  H.  Flynn  and  anotber. 
Decree  for  complainant 

George  I*  Record  and  James  B.  Vreden- 
burgh,  for  complainant  William  D.  EA- 
wardB,  William  H.  Corbln,  and  Obtirles  L. 
Corbln,  for  defendants. 

STEVENS,  V.  0.  On  August  1,  1905,  the 
complainant  filed  Its  bill  against  the  defend- 
ants, Patrick  H.  Flynn  and  the  Jersey  City 
Water  Supply  Company,  praying  that  they 
might  be  decreed  to  convey  to  It  tlie  water- 
works constructed  by  them,  or  so  much  of 
them  as  they  were  able  to  convey,  upon  pay- 
ment by  the  city  of  such  part  of  the  consld- 
eratl(«  ($7,595,000)  as  might  be  ascertained 
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to  be  dne.  Tbe  bill  further  prayed  that  the 
snlts  at  law  to  recover  the  price  of  water 
that  was  being  famished  by  the  million  gal- 
lons shoold  be  restalned.  The  suits  were 
restrained  on  equitable  terms,  pending  the 
decision  on  the  merits. 

Prior  to  October  12,  1895,  Jersey  City  had 
obtained  Its  water  supply  from  the  Passaic 
river,  near  BellevUle.  As  the  river  water 
below  Paterson  had  by  that  time  become  im- 
flt  for  domestic  purposes,  Jersey  City  on  that 
day  ctHitracted  for  a  temporary  supply  to  be 
famished  by  the  East  Jersey  Water  Com- 
pany. By  this  contract  and  by  supplemen- 
tary ones  this  supply  was  continued  until 
May  23,  1904,  when  the  new  supply  obtained 
from  the  defendants'  worlds  was  turned  on. 
Tie  original  contract  looliing  to  such  a  supply 
was  made  between  the  city  and  Flynn  on 
February  28,  1899.  Flynn  thereby  agreed  "to 
construct  a  new  system  of  waterworlts  for 
Jersey  City  and  to  supply  said  city  therefrom 
with  pure  and  wholesome  water"  in  2^  years 
thereafter;  I.  e.,  by  August  28,  1901.  After 
doing  some  work  he  assigned  the  contract 
to  the  Jersey  City  Water  Supply  Company. 
By  a  supplementary  contract,  made  on  March 
31,  1902,  the  time  for  completion  was  extend- 
ed to  December  25,  1903.  It  was  not,  la  fact, 
completed  to  such  an  extent  that  the  water 
coold  be  turoed  on  until  May  23,  1904. 
Since  that  time  the  dty  has  received  Its 
water  supply  from  the  new  worlu,  which  are 
Btlll  In  the  possession  of  the.  water  supply 
company. 

The  water  Is  taken  from  the  Bockaway 
•watershed,  122^  square  miles  In  extent 
above  the  Intake,  or  reservoir,  at  Boonton. 
Its  principal  sources  are  Green  Pond,  Den- 
mark Lake,  Split  Rock  Lake,  Dbcon's  Pond, 
Shongnm  Lake,  and  other  smaller  ponds  and 
brooks.  Rising  In  the  Longwood  valley,  the 
Bockaway  flows  in  a  circuitous  course  past 
the  towns  of  Port  Oram,  Dover,  Bockaway, 
and  Boonton,  and  It  finally  empties  into 
the  Passaic  at  a  point  about  7%  miles  (in 
an  air  line)  above  LJttle  Falls,  and  about  12 
miles  (In  an  air  line)  above  Paterson.  The 
plan  adopted  was  to  construct  a  reservoir, 
just  below  Boonton,  which  would  be  both  an 
intake  and  a  storage  reservoir,  capable  of 
containing  above  the  effluent  pipes  7,362,000,- 
000  gallons,  and  capable  of  supplying  50,000,- 
000  gallons  a  day.  Jersey  City,  at  the 
time  of  the  writing  of  this  opinion,  uses 
about  40,000,000  gallons  dally.  From  this 
reservoir  the  water  is  conducted  through  a 
steel  pipe,  and  through  tunnels  to  Jersey 
City  by  gravity.  The  old  Belleville  mains 
have  been  abandoned. 

The  case  Involves  a  variety  of  questions, 
nearly  all  of  them  depending  upon  the  proper 
construction  of  the  cimtract  of  February  28, 
1899,  and  of  three  other  contracts  supple- 
mental thereto.  Some  of  these  questions  are, 
by  no  means,  easy  of  solution.  The  contract 
of  Febroary  28,  1899,  is  based  upon  the  act 
of  1888  (P.  L.  1888,  p.  3G6).    This  act  reads 


as  follows:  "That  it  shall  be  lawful  for  the 
board  of  aldermen,  common  cunocil,  clt;y' 
council,  aqueduct  board,  board  of  public  works, 
water  commissioners,  township  committee, 
town  committee  or  other  board,  body  or  de- 
partment of  any  municipal  corporation  in  tills 
state,  having  the  charge  or  control  of  the  wa- 
ter supply  of  any  such  municipal  corporation, 
to  make  and  enter  into  a  contract  or  agreement 
with  any  water  company  or  other  company, 
contractor  or  contractors,  for  one  year,  or  for 
a  term  of  years,  for  the  obtaining  and  fur- 
nishing of  the  supply,  or  a  further  or  other 
supply  of  water  to  such  municipal  corpora- 
tion, for  the  purpose  of  extinguishing  fires  ' 
and  for  such  other  lawful  uses  and  purposes 
as  may  be  deemed  necessary  or  convenient; 
and  any  such  contract  and  agreement,  when 
so  made,  shall  be  the  valid  and  lawful  con- 
tract of  such  municipal  corporation,  as  well 
as  of  any  such  water  company  or  other  com- 
pany, contractor  or  contractors,  according  to 
the  tenor  thereof;  and  the  sum  or  sums  of 
money  in  such  contract  agreed  to  l>e  paid  in 
each  year  by  any  such  municipal  corporation, 
or  by  any  board,  body  or  department  thereof, 
or  so  much  thereof  as  may  be  necessary, 
after  appropriating  to  the  payment  thereof 
the  water  rents  or  proceeds  of  sales  of  water 
collected  by  such  municipal  corporation'  ap- 
plicable to  that  purpose,  shall  be  annually 
apprc^riated,  levied,  assessed  and  collected 
as  a  tax  upon  the  real  and  personal  estate 
within  soch  municipal  corporation  and  liable 
to  taxation  for  other  municipal  purposes, 
and  the  said  real  and  personal  property  is 
hereby  made  liable  to  and  for  the  assessment 
and  collection  of  such  tax:  provided,  how- 
ever, and  it  Is  hereby  expressly  enacted,  that 
no  such  agreement  and  contract  shall  be 
made  for  a  period  longer  than  twenty-five 
years  In  any  one  term:  and  provided,  fur- 
ther, that  In  any  municipal  corporation  hav- 
ing a  board  of  public  works  and  a  board  of 
finance  and  taxation,  if  the  contract  and 
agreement  be  made  and  entered  into  by  any 
su£h  board  of  public  works,  it  shall  not  be 
binding  upon  such  municipal  corporation  un- 
til the  same  shall  have  been  approved  by 
such  board  of  finance  and  taxation;  and 
provided,  further,  that  such  contract  may 
contain  an  option  for  the  acquiring  by  such 
municipal  corporation  of  the  land,  water  and 
water  rights  for  such  supply,  on  terms  to  be 
fixed  in  said  contract." 

This  act.  It  will  be  seen,  authorizes  two 
things:  First,  a  contract  for  a  water  sup- 
ply, to  be  furnished  by  the  owner  of  the 
works  for  a  term  of  not  more  than  25  years ; 
second,  a  contract  for  an  option  for  the  pur- 
chase of  the  land,  water,  and  water  rights 
(including,  of  conreje,  the  works  erected  in 
connection  therewith).  The  validity  and  eflS- 
cacy  of  this  act  was  affirmed  in  Slingerland 
V.  City  of  Newark,  54  N.  J.  Law,  62,  23  Atl. 
129,  and  in  Van  Beipen  v.  Jersey  City,  58  N. 
J.  Law,  262,  33  Atl.  740.  The  contract  In 
question  provides  for  a  25-year  supply,  and 
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It  also  contains  an  option.  It  Is  admitted  by 
botli  sides  that  the  original  contract  as  made 
conforms  to  the  provisions  of  the  act  By 
act  of  1895  (P.  L.  p.  775)  It  was  provided  that 
the  question  of  purchase,  according  to  the 
option,  should  be  submitted  to  a  vote  of  the 
people  of  the  city.  ■  This  was  done.  The  vot- 
ers voted  to  accept,  and  formal  notice  of  the 
result  was  given  to  the  water  company.  Now, 
counsel  dlfTer  widely  as  to  the  effect  of  this 
vote  and  notice  upon  the  status  of  the  par- 
ties. Counsel  for  the  city  contend  that  its 
effect  was  to  abrogate  or  nullify  the  provl- 
.  sions  of  the  contract  In  reference  to  the  anp- 
ply  of  water  for  a  term  of  years,  and  to  pot 
the  city  In  the  position  of  one  who  had  mere- 
ly agreed  to  purchase,  while  counsel  for  the 
water  company  contend  that  the  provisions 
relative  to  the  quarter  yearly  payments  of 
water  continued  In  force  until  the  price  of 
the  works  ($7,595,000)  was  actually  paid  or 
tendered  by  the  city.  Obviously,  this  ques- 
tion can  only  be  solved  by  considering  the 
terms  of  the  a^eement. 

The  atgreement  of  February  28,  1899,  pro- 
vides that  the  specification  prepared  by  the 
city,  on  which  the  bidding  tools  place,  and 
the  accepted  proposal,  are  to  be  regarded  as 
a  part  of  it  The  specification  declares  that 
the  mayor  and  aldermen  of  Jersey  City  will 
receive  proposals  for  a  supply  of  pure  and 
wholesome  water  under  the  following  plan. 
Then  follows  the  plan.  At  the  sacrifice  of 
brevity,  it  will  be  necessary  to  set  forth  such 
of  its  provisions  as  throw  light  upon  the  point 
at  issue.  They  are  the  following:  "The  wa- 
ter must  be  delivered  by  gravity  at  Bergen 
reservoirs."  These  were  the  old  reservoirs 
in  Jersey  City,  Into  which  the  Passaic  wa- 
ter had  been  conducted  from  the  Intake  at 
Belleville.  "The  first  worlis  must  be  con- 
structed with  storage  and  Intake  reservoirs 
of  sufllcient  capacity  and  so  located  as  to  be 
capable  of  collecting  and  delivering  50,000,- 
000  gallons  dally  at  all  times."  "Whenever 
during  the  term  of  the  contract,  but  prior  to 
the  exercise  of  the  city's  option  to  purchase, 
the  city  shall  notify  the  contractor  to  Increase 
the  capacity  of  his  waterworks,  then  the  con- 
tractor shall  immediately  proceed  to  con- 
struct such  additional  storage  and  Intake 
reservoirs  as  may  be  necessary,  so  located 
and  of  such  capacity  as  to  be  capable,  to- 
gether with  those  previously  constructed,  of 
collecting  and  delivering  70,000,000  gallons 
at  all  times."  "Bidders  must  state  a  price 
per  million  gallons  for  a  supply  of  25,000,- 
000  gallons  dally,  and  a  price  per  million  gal- 
lons for  all  in  excess  of  25,000,000  gallons 
dally  up  to  30,000,000  gallons  daily,"  etc. 
"Bidders  must  also  stat^  a  price  for  which 
the  city  can  buy  and  own  the  waterworks  of 
a  capacity  of  50,000,000  gallons  dally,  togeth- 
er with  the  water  supply,  water  rights,  lands, 
reservoir  sites,  rights  of  way,  and  all  ease- 
ments necessary  to  fulfill  the  requirements 
of  this  specification  and  to  the  extent  of  70,- 
000,000  gallons  of  water  dally ;  said  purchase 


to  take  effect  on  completion  and  acceptance 
of  the  works,  if  the  city  shall  give  notice  of 
its  intention  to  purchase  within  one  year  aft- 
er date  of  contract."  "The  city  will  pay  quar- 
terly the  sum  due  to  the  contractor  at  such 
depositaries  as  tlie  contractor  may  designate 
and  at  sudi  times  as  are  agreed  upon  in  the 
contract"  "If  a  contract  is  entered  Into,  it 
will  run  for  26  years  from  the  date  of  the 
contract  unless  sooner  terminated  by  a  pur- 
chase of  the  waterworks  by  the  city  as  here- 
in provided  for."  On  this  spedflcation  Flynn's 
proposal  was  as  follows:  "I  hereby  propose 
to  provide  a  new  supply  of  water  for  the  fol- 
lowing prices:  For  each  million  gallons  of 
water  furnished  up  to  25,000,000  gallons  dai- 
ly, $36  per  million  gallons';  for  each  million 
gallons  In  excess  of  25,000,000  gallons  daily, 
$34  per  million  gallons  daily,"  eta  (up  to 
limit  of  capacity  of  works) ;  for  the  water- 
works and  all  appurtenances  thereof  neces- 
sary to  fulfill  the  requirements  of  these  spec- 
ifications to  the  extent  of  50,000,000  gallons 
daily,  together  with  the  water  supply,  water 
rights,  lands,  reservoir  sites,  rights  of  way, 
and  all  easements  necessary  to  fulfill  the  re- 
quirements of  these  speciflcaticmB,  and  to  the 
extent  of  70,000,000  gallons  daily,  forever, 
which  purchase  can  be  made  by  the  city  vrhea 
the  waterworks  are  completed  and  accepted 
hereunder,  provided  that  the  city  sliall  give 
notice  of  its  intention  to  purchase  within  one 
year  after  the  date  of  contract  the  sum  of 
$7,595,000."      - 

On  this  specification  and  proposal  the  con- 
tract was  drawn.  After  binding  the  con- 
tractor to  construct  the  works  in  strict  con- 
formity with  the  above  specification  and  pro- 
posal. It  continues:  "Such  works  shall  be 
constructed  and  maintained  by  the  contractor 
that  the  water  delivered  therefrom  shall  be 
pure  and  wholesome  and  free  from  pollution 
deleterious  for  drinking  and  domestic  pur- 
poses, during  the  time  that  Jersey  City  shall 
take  water  by  the  million  gallons.  If  such 
works  and  supply  are  purchased  by  Jersey 
City,  they  shall  be  delivered  to  said  dty  as 
a  completed  operating  plant  free  from  pollu- 
tion as  aforesaid."  In  Its  third  section  it  ex- 
pressly provides  for  payment  for  each  million 
gallons  as  mentioned  in  the  proposal.  Its 
fifth  section  reads  as  follows:  "The  said  con- 
tractor hereby  covenants  and  agrees  that  he 
win,  upon  the  receipt  of  notice  as  provided 
in  the  specifications  and  the  payment  of  tlie 
purchase  pirlce,  sell  and  convey  said  water 
supply,  with  the  appurtenances,  upon  any  of 
the  following  options."  Then  follow  the  op- 
tions mentioned  In  the  specifications.  The 
sixth  and  ninth  sections  also  bear  upon  the 
present  inquiry: 

"Sixth.  It  is  understood  and  agreed,  in 
case  the  city  shall  give  notice  within  one 
year  from  the  date  of  this  contract  of  its  In- 
tention to  purchase  said  water  supply  and 
wat<yworks  under  said  specifications,  when 
the  waterworks  are  completed  and  accepted, 
that  then  the  ci^  shall  have  such  reasonable 
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time  to  test  said  works  and  the  water  supply 
after  completton  and  before  the  acceptance 
thereof  for  purchase  as  Jersey  City  may  deem 
necessary  and  reasonable  for  that  purpose, 
provided  such  test  shall  not  extend  beyond  a 
period  of  4  years  and  11  months  from  the 
date  of  this  contract" 

"Ninth.  It  Is  further  understood  and  agreed 
that,  so  long  as  Jersey  City  shall  continue  to 
take  the  water  by  the  million  gallons  without 
purchasing  the  water  snpply  and  works  under 
the  options  aforesaid,  no  water  shall  be  sold 
or  furnished  to  any  persen,"  etc. 

It  seems  to  me  that  these  clauses,  read  con- 
secntlTely,  show  a  very  clear  and  definite 
scheme — a  scheme  that  may  be  stated  in  the 
words  of  the  speclflcatton:  "If  a  contract  [L 
e.,  a  contract  for  the  supply  of  water  by  the 
million  gallons  and  containing  an  option]  Is 
entered  into,  it  will  run  for  25  years  from  the 
date  of  the  contract,  unless  sooner  terminated 
by  a  purchase  of  the  waterworks  by  the  city 
as  herein  provided  for."  What  Is  the  mean- 
ing of  the  word  "purchase"?  Is  it  used.  In- 
accurately, as  synonymous  with  "agreement 
to  purcliase,"  or  Is  it  used  In  its  proper  sig- 
nification of  actual  acquisition  of  full  title 
for  a  valuable  consideration?  The  contract 
itself  gives  the  answer.  It  reads,  In  clause 
5:  The  contractor  hereby  covenants  that  be 
win,  "upon  the  receipt  of  notice  [i.  e.,  notice 
of  the  popular  vote  of  acceptance]  and  the 
payment  of  the  purchase  price,  sell  and  con- 
vey said  water  supply,  with  the  appurte- 
nances, to  Jersey  City."  And  in  clause  6:  "In 
case  the  city  shall  give  notice  wittdn  one  year 
from  the  date  of  this  contract  of  Its  intention 
to  purchase,  •  •  •  when  the  waterworks 
are  completed  and  accepted,  then  the  city 
shall  have  such  reasonable  time  to  test  said 
works  and  water  supply  after  completion  and 
before  acceptance  thereof  for  purchase  as 
Jersey  City  may  deem  necessary  and  reason- 
able for  that  purpose,  provided  such  test  shall 
not  extend  beyond  a  period  of  4  years  and  11 
months  from  the  date  of  this  contract"  This 
clause  only  follows  and  amplifies  similar  lan- 
guage in  the  specification:  "Said  purchase  to 
take  effect  on  completion  and  acceptance  of 
the  works  if  the  city  shall  give  notice  of  its 
Intention  to  purchase  within  one  year  after 
the  date  of  the  contract" 

Here,  then.  Is  an  express  declaration  that 
the  notice  is  not  to  be  treated  as  a  present 
purchase,  but  as  a  notice  of  Intention  to  pur- 
chase at  a  future  time,  after  completion  and 
after  test  The  contract  is  to  be  performed 
in  2%  years  after  Its  date,  bnt  the  test  may 
be  made  at  any  time  within  4  years  and  11 
montlis.  In  other  words,  2  years  and  6 
months  may  Intervene  between  the  comple- 
tion and  the  test  that  is  to  precede  the  pur- 
chase. But  during  all  this  Interval  Jersey 
City  must  take  the  water  by  the  million  gal- 
lons, for  here  again  the  contract  provides  as 
follows:  "Second.  Jersey  City  agrees  to  take 
the  water  aforesaid  and  use  the  same  for  its 
water  supply  when  said  works  are  completed 


In  accordance  with  the  specification  and  plan 
No.  1,  as  soon  as  said  contractor  is  ready  to 
deliver  pure  and  wholesome  water  from  such 
supply.  Third.  Jersey  City  agrees  to  pay  toi 
such  water  when  delivered  as  follows."  Then 
follows  the  price  per  million  gallons  on  a 
graduated  scale.  It  Is  hard  to  imagine 
how  language  could  have  been  more  explicit 
Counsel  for  the  city,  when  pressed  to  say 
what  would  be  the  city's  obligation  In  case  it 
actually  took  and  used  the  water  during  the 
interval  of  2  years  and  5  months,  made  two 
suggestions:  (1)  That  the  city  was  not  oblig- 
ed to  pay  anything,  that  the  test  that  the  city 
had  the  right  to  make  was  the  receipt  and 
use  of  the  water,  and  that  such  test  might  be 
extended  over  the  entire  period ;  and  (2)  that 
the  express  provisions  of  the  contract  were 
suspended  during  the  2  years  and  5  months, 
and  that  the  city  was  only  obliged  to  pay  as 
much  as  the  water  was  reasonably  worth,  the 
assumption,  without  proof,  being  that  it  was 
reasonably  worth  less  than  the  price  fixed. 

Neither  of  these  suggestions  finds  any  sup- 
port in  the  language  of  the  contract  They 
are  directly  opposed  to  the  express  stipula- 
tion that  the  city  agrees  to  take  and  use  the 
water  as  soon  as  the  contractor  is  ready  to 
deliver  it  and  to  pay  for  it  according  to  the 
schedule  prices.  Nothing  is  more  obvious  or 
more  reasonable  than  the  scheme  as  thus  de- 
fined. Jersey  City  could  no  longer  use  Its  old 
supply.  It  wanted  a  new  one.  It  was  for 
its  advantage  not  to  assume  the  cost  of  con- 
struction until  it  had  given  the  works  a  trial 
— ^until  it  was  demonstrated  that  the  plan  and 
supply  were  good;  In  other  words,  the  risk 
was  thrown  upon  the  contractor.  It  is  incon- 
ceivable that  he,  under  these  circumstances, 
would  be  willing  not  only  to  construct  works 
costing  over  $7,000,000,  from  which  he  bound 
himself  not  to  deliver  water  to  any  one  ex- 
cept Jersey  City,  but  also  to  supply,  either 
gratis,  or  without  fixing  any  price,  for  a  pe- 
riod of  2  years  and  5  months,  water  worth 
over  9800,000.  The  Jersey  Ci^  officials  had 
no  such  idea  in  the  first  Instance,  for  they 
paid  without  objection  for  two  quarters  at 
the  schedule  rate. 

But  it  is  further  argued  that  equity  looks 
upon  things  agreed  to  be  done  as  actually 
performed,  and  that  consequently,  equity  con- 
siders the  T^idee  as  the  purchaser  of  the 
estate  sold,  and  the  purchaser  as  a  trustee 
for  the  vendor  of  the  price.  Counsel  for  the 
city  contends  that  as  a  consequence  of  this 
doctrine  (I  quote  from  his  brief)  "the  city's 
rights  reverted  to  the  date  of  the  contract 
and  thereby  the  smaller  and  inconsistent 
contract  to  purchase  water  from  this  plant 
for  25  years  was  discharged,  and  thereafter 
the  contract  to  purchase  alone  remained." 
This  statement  will  not  stand  examination. 
It  is  true  that  speaking  generally,  equity  re- 
gards the  vendee  as  a  purchaser  for  whom 
the  vendor  holds  the  legal  title  in  trust;  but 
the  doctrine  is  not  carried  to  an  unwarrant- 
able extreme.     It  is  kept  within  reasonable 
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limits  by  the  perfectly  well  settled  rule  that 
in  the  absence  of  express  stipulation  the  pur- 
chaser takes  the  rents  and  profits  and  pays 
interest  on  the  purphase  money  only  from 
the  time  fixed  for  the  completion  of  the  con- 
tract; not  from  the  time  of  Its  execution 
(Fry,  Sp.  Perform.  §  891;  King  v.  Rudiman, 
24  N.  J.  Bq.  298;  De  Visme  v.  De  Vlsme, 
1  M(^.  &  Got.  336),  and,  as  I  shall  show  here- 
after, not  always  as  early  as  tliat  And, 
again,  the  court  never  applies  the  doctrine 
in  such  a  way  as  to  override  the  express 
stipulation  of  the  parties.  I  have  already 
shown  tliat  this  requires  the  water  to  be 
paid  for  by  the  million  gallons  until  the 
time  of  the  completion  of  the  purchase  by  the 
transfer  of  the  title  and  payment  of  the  price. 
And  so  the  express  stipulation  Is  In  conform- 
ity with  the  rule  of  equity  which  would  pre- 
vail in  the  absence  of  express  stipulation 
on  the  subject.  Looking,  therefore,  at  the 
original  agreement  alone.  It  is  quite  plain 
that  the  city  was  required  to  pay  for  the 
water  by  the  million  gallons  at  the  schedule 
rates  until  it  actually  took  the  title  and 
paid  the  price. 

But  the  works  were  not  completed  .within 
the  time  agreed  upon,  and  supplemental 
agreements  were  made.  Do  they  lend  coun- 
tenance to  the  city's  contention?  By  con- 
tract of  March  31,  1902,  the  time  for  the 
completion  of  the  works  was  extended  to 
December  25,  1903,  and  the  time  for  the 
testing  of  the  works  was  extended  to  October 
1,  1905.  There  is  nothing  in  this  8iq)plemai- 
tal  contract  that  lends  added  force  to  the 
argument  of  counsel  for  the  city.  It  contains 
this  provision:  "It  Is  farther  agreed  that 
the  limit  of  the  time  for  the  testing  of  the 
works  and  water  supply  and  the  paymoit 
therefor  by  the  city  after  completion  and 
before  the  acceptance  thereof  for  purchase 
shall  be  extended,  if  desired  by  Jersey  City, 
to  a  period  not  beyond  October  1,  1906." 
Here,  again,  we  see  that  the  distinction  be- 
tween the  time  allowed  for  completing  the 
works  and  the  acceptance  thereof  for  pur- 
chase Is  sbarply  indicated.  That  the  con- 
tractor was  bound  to  begin  to  furnish  the 
water  Immediately  upon  completing  the 
works  appears  from  the  clause  following: 
"The  mayor  and  aldermen  of  Jersey  City  do 
hereby  agree  that  the  time  to  complete  the 
work  and  furnish  the  water  specified  In 
said  contract  of  February  28,  1899,  shall  foe, 
and  hereby  Is,  extended  until  December  25, 
1903."  The  water  to  be  furnished  was 
necessarily  the  water  which  Jersey  City  had 
agreed  to  take  and  use,  and  pay  for  as  there- 
in provided.  In  deference  to  counsel's  earn- 
est argument,  I  have  spent  perhaps  more 
time  upon  this  question  than  It  may  seem  to 
deserve. 

The  next  question  Is  whether  the  position 
of  the  parties  In  reference  to  payments  was 
altered  by  the  filing  of  the  bill.  The  water, 
as  I  have  said,  was  turned  on  on  May  23, 
1904.     The   bill   was   filed   Augest   1,    1905; 


that  is,  before  the  time  for  testing  and  ac- 
ceptance (October  1,  1005)  had  expired.  The 
bill  does  not  contain  an  offer  to  pay  the 
whole  price,  but  only  such  part  of  It  as  may 
be  decreed  to  be  due.  It  does  not  aver  a 
willingness  to  pay  any  definite  sum,  and  it 
does  not  charge  that  any  particular  sum  is 
Justly  payable.  It  has  never  tendered  any 
part  of  the  price.  This  being  so,  can  the 
mere  filing  of  the  bill  be  regarded  as  the 
equivalent  of  a  completion  of  the  contract? 
The  question  seems  to  answer  Itself.  The 
mere  filing  of  the  bill  is,  certainly,  not  the 
equivalent  of  a  tender  of  the  price.  It  bears 
more  resemblance  to  an  application  to  this 
court  to  postpone  payment  imtil  such  time  as 
this  court  may  determine  how  much  Is  just- 
ly due.  The  allegation  is  as  follows:  "O^e 
voters  of  Jersey  City  having  voted  to  pur- 
chase said  waterworks,  and  the  waterworks 
having  thereafter  been  constructed  for  your 
orator  under  said  contract,  your  orator  be- 
came and  is  the  owner  thereof  in  equity  and 
entitled  to  the  possession  thereof.  Your  ora- 
tor Is  compelled  for  the  reasons  aforesaid  to 
accept  said  waterworks,  notwithstanding 
they  are  not  completed  In  accordance  with 
said  contract  It  desires  to  pay  therefor, 
but  it  should  not  be  compelled  to  pay  to  the 
defendants  said  sum  of  $7,595,(X)0,  for  the 
following  reasons."  Then  follow  the  reascms. 
The  prayer  Is  that  this  court  may  ascertain 
"how  much  and  what  part  of  said  water- 
works BjTstem  the  said  defendants  can  convey 
to  your  orator,  and  what  part  of  the  Bald 
consideration  of  $7,595,000  should  be  paid 
by  your  orator,"  and  that  Plynn  and  the 
water  company  "may  be  ordered  by  decree 
of  this  court  to  convey  to  your  orator  said 
waterworks,  or  so  much  thereof  as  they  are 
able  to  convey,  upon  payment  by  your  orator 
of  such  part  of  said  consideration  as  may  be 
so  ascertained." 

The  position  of  the  city  Is  therefore  this: 
"I  am  not  willing  to  take  the  works  as  you 
have  constructed  them  and  pay  the  contract 
price.  I  am  willing  to  accept  and  take  them 
as  far  as  constructed  for  such  part  of  the 
contract  price  as  the  court  shall  decide  that 
I  ought  to  pay."  It  had  the  legislative  au- 
thority to  raise  money  by  an  Issue  of  bonds 
bearing  Interest  at  5  per  cent.,  which,  bow- 
ever,  it  is  not  authorized  to  sell  below  per 
(P.  li.  1895,  p.  768).  Its  water  board  has 
not  as  yet  authorized  an  Issue.  Def^idants* 
counsel  say  they  cannot  be  sold.  Whether 
they  can  or  cannot,  it  is  admitted  that  there 
has  never  actually  been  in  the  treasury  mon- 
ey available  for  the  payment  If  the  dty 
had  before  suit,  tendered  the  purchase  m<Mi- 
ey,  or  so  much  as  was  really  due,  or  if,  after 
bill  filed,  It  had  paid  the  money  into  court, 
its  position  with  reference  to  the  question 
now  under  consideration  would  have  been 
very  different  But  It  has  not  I  do  not  see 
how,  under  these  circumstances,  the  mere 
filing  of  the  bill  could  be  said  to  have  altered 
the  contract  rights  of  the  parties  and  to  have 
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conferred  upon  tbe  city  that  right  to  the 
posaeGslon  which  the  contract  only  gave  upon 
payment  or  tender. 

In  KeddlBh  v.  Miller's  Bxecntor,  27  N.  3. 
Eq.  514,  the  facts  were  these:  An  Intestate 
had  agreed  to  convey  by  a  time  fixed.  Be- 
fore that  time  he  died.  The  voidee's  assign- 
ees tendered  the  purchase  money  on  the  day ; 
but  the  widow  and  sole  heir,  having  quar- 
reled, refused  to  join  in  a  conveyance,  and 
the  purchasers  refused  to  take  a  conveyance 
from  one  alone.  Then  the  vendor's  adminis- 
trator filed  a  bill.  The  Chancellor  decreed 
a  specific  performance  and  gave  interest  on 
the  purchase  money  from  the  date  of  the 
filing.  This  the  Court  of  Errors  said  was 
wrong.  Justice  Van  Syckel  said:  "Con- 
ceding that  on  the  day  the  bill  was  filed  R. 
and  O.  [the  purchasen^  should  have  accept- 
ed a  good  title  if  it  had  been  offered,  and  that 
they  were  bound  to  perform  on  that  day  if 
the  other  party  was  ready  to  execute  the 
contract,  it  is  obvious  that  by  no  fault  of 
their  own,  but  on'  account  of  the  default  of 
the  other  party,  they  could  not  have  obtain- 
ed a  title.  If  they  had  offered  to  consummate 
the  contract  on  the  day  the  bill  was  filed,  or 
at  any  'time  before  final  decree,  their  offer 
would  not  have  been  accepted.  It  Is  not 
equitable,  therefore,  to  regard  the  filing  of 
the  bill  as  the  offer  of  a  deed,  because  the 
parties  who  should  have  conveyed  would  not 
do  so  on  that  day,  or  at  any  time  before,  and 
equity  could  not  compel  a  conveyance  until 
the  case  was  ripe  for  final  decree.  The  fil- 
ing of  the  bill  did  not  enable  the  purchasers 
to  obtain  possession  of  the  land,  nor  give 
them  any  control  whatever  over  It  for  the 
purposes  of  the  plan  they  had  adopted  to 
dispose  of  it  •  •  •  The  filing  of  the  bill 
cannot  be  regarded  in  any  Just  sense  as  an 
offer  to  make  the  title."  The  principle  upon 
which  Justice  Van  Syckel  decided  the  above 
case  Is  directly  applicable  to  this. 

But  If  the  contractnal  obligation  to  pay 
for  the  water  by  the  million  gallons  did  not 
terminate  when  tbe  city  notified  the  com- 
pany of  the  popular  vote,  and  if  it  did  not 
terminate  upon  the  filing  of  the  bill,  when 
did  it  terminate?  There  are  two,  and  only 
two,  possible  periods— either  the  last  day 
named  for  test  and  acceptance  (October  1, 
1905),  or  the  date  of  the  decree.  As  I  have 
already  said,  prima  facie,  in  the  absence  of 
stlpnlatlon  to  the  contrary  the  time  fixed  for 
the  completion  of  the  contract  is  the  time 
from  which  the  purchaser  is  entitled  to  the 
rents  and  liable  for  the  payment  of  interest. 
But  this  rule  has  its  exceptions,  and  tbe  prin- 
ciple of  one  of  them  Is,  I  think,  applicable 
to  the  case  In  hand.  It  is  this:  Where  the 
bill  is  filed  by  the  vendor,  and  his  title  is 
first  made  out  (that  is,  shown  to  be  good)  in 
the  master's  office,  the  day  when  the  title  Is 
made  out  is  the  day  from  which  the  purchase 
money  begins  to  bear  Interest  The  case  is 
one,  of  course,  where,  under  the  English 
system  of  conveyancing,  the  vendor  la  in  fault 


for  not  having  produced  a  good  title  prior 
to  or  at  the  time  set  for  performance,  and 
the  vendee  has  refused  to  perform  oo  that 
ground.  Lord  Cottenham  thus  states  tbe  mat- 
ter in  De  Visme  v.  De  Visme,  1  McN.  &  Q.  352 : 
"The  vendors,  being  in  default,  the  delay  hav- 
ing been  occasioned  by  their  not  performing 
their  part  of  the  contract  are  not  to  exact 
from  the  purchaser  the  payment  of  interest 
until  the  time  they  show  good  title  on  their 
abstract  The  effect  of  that  is  to  postpone 
the  day  agreed  on  for  the  completion  of  the 
contract  until  the  time  when  the  vendors 
put  themselves  right  and  show  their  title  to 
be  good."  The  case  In  haitd  Is  much  more 
complicated  than  that  Just  cited.  The  com- 
plainant's failure  to  i>erform  consists  in  not 
having  tendered  so  much  of  tbe  price  as  was 
really  payable.  Its  excuse  is  that  it  did  not 
know  how  much  to  tender.  Not  only  has  it 
neglected  to  pay  tbe  price,  but  it  has  advanc- 
ed several  claims  that  it  has  not  made  good 
by  proof — claims,  therefore,  that  the  defend- 
ant was  not  bound  to  submit  to.  On  the 
other  band,  the  defendant  has  insisted  that 
it  was  entitled  to  the  full  purchase  price.  It 
has  never  Indicated  that  It  would  take  less. 
But  the  court  finds  that  it  was  entitled  to 
considerably  less.  The  exact  sum  payable 
has,  therefore,  remained  a  matter  of  doubt 
until  decree. 

The  matter  may  be  viewed  In  another  way. 
The  water  was  turned  on  in  May,  1904.  The 
city  had,  therefore,  a  year  and  a  half  In 
which  to  make  the  final  test  and  to  deter- 
mine for  Itself  the  sum  which  it  thought  it- 
self at  liberty  to  deduct  for  deficient  perform- 
ance, and  it  might  have  tendered  the  sum 
which  it  considered  to  have  been  due  at  its 
peril.  It  did  not  take  that  course.  It  chose 
rather  to  make  its  tests  during  the  progress 
of  the  cause  and  to  let  the  court  decide 
whether  those  tests  showed  complete  per- 
formance by  the  water  company,  and  what 
in  equity.  It  was  bound  to  pay.  Having  thus 
sought  as  far  as  it  could,  to  postpone  per- 
formance until  decree,  and  having  thns  re- 
fused to  take  the  Tesponsibillty  of  tendering 
the  money  actually  due,  or  of  paying  it  Into 
court  it  is  hardly  in  a  position  to  say  that 
It  should  have  the  same  benefit  that  it  would 
have  had,  bad  It  performed  by  the  time  pre- 
scribed by  the  contract 

There  are  many  cases  In  which  the  ques- 
tion has  c<Mne  up.  They  show  that  in  deal- 
ing with  the  subject  tbe  court  does  that 
which  on  the  particular  facts  Is  equitable, 
unless  It  feels  Itself  controlled  by  some  stip- 
ulation so  clear  and  positive  as  to  preclude 
all  discretionary  action.  Williams  v.  Olen- 
ton,  L.  R.  1  Ch.  App.  200,  and  Mayor  of  Iion- 
don  and  Tubbs  Contract  [1894]  2  Ch.  Dlv. 
524,  are  recent  Illustrations  of  such  preclu- 
sion. On  tbe  other  hand,  SherwIn  y.  Shake- 
spear,  5  De  O.,  McN.  &  Gor.  517,  shows  bow 
the  court  does  equity  notwithstanding  the 
strict  letter  of  the  c<Httract  An  extended 
review  of  the  cases  would  be  superfluous,  bo- 
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cause  we  bare  a  leading  case  In  onr  own 
courts.  In  EClng  v.  Ruckman,  24  N.  X  Eq. 
656,  the  law  was  settled  by  the  Court  of  Ap- 
peals. There  King  sued  Ruckman  for  a  spe- 
cific performance  of  an  agreement  to  convey 
several  tracts  of  land,  to  some  of  which  he 
bad  title  and  to  some  of  which  he  had  not. 
A  part  of  the  purchase  money  was  to  be  paid 
on  June  1,  1868 ;  the  rest,  so  far  as  it  was 
to  be  paid  in  cash,  on  July  1st:  the  balance 
of  the  price  to  be  then  secured  by  a  mort- 
gage. The  money  was  not  paid  on  June  1, 
1868.  Whether  It  was  properly  tendered  was 
one  of  the  questions  In  dispute.  The  Chan- 
cellor thought  It  was  not,  and  that  time  was 
of  the  essence  of  the  contract  The  Court 
of  Appeals  thought  it  was,  and  that  time 
was  not  of  the  essence  of  the  contract  It 
accordingly  directed  a  specific  performance, 
aa  far  as  performance  was  possible,  witb  an 
abatement.  If  equitable,  of  the  price.  The 
case  came  back  to  this  court  (24  N.  J.  Eq. 
288),  and  Dodd,  V.  C  gave  a  specific  perform- 
ance with  variations.  It  appeared  that  the 
vendor  had  remained  In  possession  and  that 
the  rents  were  not  more  than  equal  to  the 
taxes.  One  of  the  questions  was  whether 
Ruckman  was  entitled  to  Interest  on  the  pur- 
chase money  from  the  day  fixed  for  the  com- 
pletion of  the  contract  It  was  held  that  he 
was  not.  Dodd,  V.  C.  said:  "It  seems  to  me 
clear  that  Ruckman  is  not  entitled  to  the  in- 
terest, and  that  the  complainant  is  entitled 
to  give  the  mortgage  for  the  balance  for  the 
time  it  would  have  to  run  (five  years)  and 
on  the  terms  it  would  liave  bad,  if  given  <» 
the  1st  of  July,  1868,  in  pursuance  of  the 
contract"  It  will  thus  be  seen  that  at  the 
Instance  of  the  purchaser  the  contract  was 
varied  in  two  particulars.  Interest  was  to 
run  from  the  date  of  the  decree,  and  not  from 
the  time  set  for  completion,  and  the  mort- 
gage given  was  to  contain  the  same  terms 
as  to  future  payment  of  installments  of  the 
principal  as  it  would  have  contained  had  it 
been  executed  at  that  time.  The  decree  was 
affirmed  on  appeal.  Beasley,  C.  J.,  quoting 
from  Lord  St  Leonard,  thus  stated  the  rule: 
"Where  interest'  is  more  In  amount  than 
rents  and  profits,  and  it  Is  clearly  made  out 
that  the  delay  was  occasioned  by  the  vendor, 
•  •  *  the  court  gives  the  vendor  no  in- 
terest, but  leaves  him  in  the  possession  of 
the  interim  rents  and  profits."  Then  be  says: 
"It  has  been  intimated  that  In  order  to  put 
the  rule  in  force  it  was  necessary  that  the 
vendor  should  not  only  be  in  fault  but  that 
such  fault  should  be  willful.  I  think  there 
is  not  the  least  foundation  for  such  a  con- 
tention. Indeed,  the  rule  has  been  almost 
universally  applied  in  those  instances  where 
there  was  no  suggestion  of  anything  inten- 
tionally wrong  in  the  conduct  of  the  sale  of 
the  propert7.  It  has  received  its  most  fre- 
quent exemplifications  in  cases  in  which  the 
delay  in  completing  the  contract  has  arisen 
from  the  discovery  of  latent  defects  in  the 
title.    Ob  such  occasions  the  vendor  was  no 


further  In  fault  than  every  one  Is  In  fault 
who  nndertakes  to  do  what  he  afterwards 
discovers  he  is  not  prepared  to  do.  In  sncli 
cases  the  vendor  is  simply  blamable  toe  hav- 
ing, perhaps,  omitted  to  have  his  title  looked 
into  with  sufficient  care.  These  illustrations 
make  it  demonstrably  clear  that  the  point 
as  to  the  degree  of  the  culpability  of  the  ven- 
dor has  not  in  the  least  affected  the  course 
of  equity  in  the  particular  in  question." 

The  above  cases  show  very  clearly  that 
where  a  specific  performance  is  sought,  and 
where.  If  decreed,  it  Is  decreed,  on  equitable 
terms,  the  letter  of  the  contract  is  not  allow- 
ed to  stand  In  the  way  of  an  equitable  ad- 
justment as  to  interest  on  the  one  hand  and 
rents  and  profits  on  the  other.  Had  the  city 
on  this  bill  taken  the  position  that  it  was  not 
obliged  to  pay  interest  on  the  pnrcbase  mcm- 
ey  from  October  1,  1905,  but  only  from  the 
time  of  the  decree,  the  above  case  of  King 
V.  Ructcman  would  have  been  directly  in 
point  But  it  takes  no  such  position.  On 
the  contrary,  it  takes  the  position  that  it 
shonld  not  t»e  obliged  to  pay  for  the  water 
by  the  million  gallons  at  the  schedule  rates; 
thht  it  should  be  obliged  to  pay  Interest  on 
the  purchase  money  from  the  time  of  the 
popular  vote — not,  indeed,  Interest  upon  the 
sum  named  in  the  contract  but  upon  sucli 
sum  as  this  court  shall  find  to  be  due ;  and. 
further,  tiiat  this  interest  should  not  t>e  in- 
terest at  the  legal  rate  of  6  per  cent,  but  at 
some  lesser  rate,  to  be  determined  arbitra- 
rily by  the  court  Singularly  enough,  the  wa- 
ter company,  on  the  other  hand,  against  its 
apparent  interest  Insists  that  water  rents 
at  the  schedule  rate  should  continue  to  be 
paid  tmtU  decree;  that  not  until  then  should 
interest  upon  purchase  money  begin.  The 
following  table  will  show  bow  the  matter 
stands.  The  amounts  are  computed  at  the 
schedule  rates: 

Quarter  ending  August  23,  1904 $105,069 

"  "  November  23,  1004..  10G.S40 
"  *♦  February  28.  1005...  11.5.744 
«•  "       May  23,  1905 105,733 

Total  for  the  first  year $433,412 

Quarter  ending  August  23,  1905 $100,548 

November  23,  1005..     107,905 

"       February  23,  190C...    -111.659 

••  ••       May  23,  1900 106,791 

Total $432,993 

Quarter  ending  August  23,  1900 $114,957 

"       November  23,  1906..    117,.321 

'•  -     February  23,  1907. . .     123.043 

"  "       May  23,  1907 llT.OS.'i 

Total  $472,406 

Interest  at  6  per  cent  on  $7,595,000. .  $455,700 
Cost  of  operation  (as  agreed  by  par- 
ties)        50,000 

Total  $505,700 

The  cost  of  operation  is,  of  course,  added 
to  the  interest  because,  on  the  assumption 
that  tbe  city  is  to  be  regarded  as  In  posses- 
sion, it  would  be  paying  what  the  company  is 
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now  paying  to  make  that  possesBlon  effective 
and  usefnK  Tbe  above  table  sbowa  that,  If 
Jersey  City  sbonid  pay  Interest  at  6  per  cent 
and  be  charged  with  a  sum  equal  to  the  cost 
of  maintenance,  it  wonid  pay  more  than  It 
would  if  It  paid  for  the  water  by  the  million 
gallons.  The  Interest  Is  computed.  In  the  ta- 
ble, upon  the  whole  contract  price ;  but,  with 
tbe  allowances  made,  the  result  is  the  same. 

If  the  payment  Is  not  to  be  made  by  the  mil- 
lion gallons  at  tbe  contract  rate,  can  It  be 
made  in  any  other  way  or  at  any  other  rate? 
Counsel's  suggestion  is  that  Jersey  City 
should  only  pay  what  the  water  is  fairly 
worth.  There  is  no  evidence  that,  even  if  this 
proposition  is  sound,  the  contract  rate  la  not 
reasonable.  The  contract  rate  Is,  for  each 
million  gallons  up  to  25,000,000,  $36  per  mil- 
lion gallons ;  for  each  million  gallons  in  ex- 
cess, up  to  80,000,000,  $S4;  for  each  million 
gallons  In  excess  of  80,000,000,  up  to  35,000,- 
000, 132;  for  each  million  gallons  in  excess  of 
35,000,000,  up  to  45,000,000,  $24;  and  for  all 
beyond,  $20.  Judging  by  the  evidence  and  by 
the  reported  cases,  this  price  is  reasonable. 
There  is,  at  least,  no  evidence  to  the  contrary. 
That  the  company  would.  In  any  event,  be 
chargeable  with  interest  at  the  legal  rate,  is, 
I  think,  perfectly  plain.  The  rate  chargeable 
for  the  forbearance  of  money  Is,  in  the  ab- 
sence of  agreement  to  the  contrary,  the  legal 
rate.  Jersey  City  v.  O'Callaghan,  41  N.  J. 
Ijaw,  349,  Is  In  point.  It  was  there  held  by 
the  Court  of  Errors  that  where  damages  for 
breach  of  contract  are  to,  be  assessed,  or  where 
an  equivalent  is  to  Be  given  for  the  use  of 
money  forborne,  the  atatntory  rate  Is  the  rate 
to  be  computed.  If,  then,  interest  be  given 
at  all,  It  would  be  given  at  the  rate  of  6  per 
cent.  Tbe  matter,  thien,  stands  thus:  It  Is 
for  the  interest  or  Jersey  City  that  she  should 
be  charged  with  water  rents,  and  not  with  in- 
terest, up  to  the  time  of  decree.  The  partie- 
uiar  equities  of  the  case  and  the  principle  of 
King  V.  Ruckman  require  such  a  charge,  and 
tbe  defendants  concur  in  demanding  it. 

I  will  notice,  very  briefly,  one  other  point 
made.  It  appears  that  prior  to  March  31, 
1902,  tbe  East  Jersey  Water  Company  was 
furnishing  Jersey  City  with  water  at  the  rate 
of  $35  per  million  gallons.  On  that  day  it 
Joined  with  Flynn  and  the  Jersey  City  Water 
Supply  Company  In  an  agreement  with  Jersey 
City  to  continue  to  furnish  It  at  that  price 
until  the  city  should  have  obtained  and  put 
in  use  the  new  supply,  but  not  beyond  March 
1.  1907.  It  was  stipulated  that  It  (the  East 
Jersey  Company)  would  guarantee  that  the 
supply  company  would  construct  and  com- 
plete tbe  waterworks  to  such  an  extent  that 
the  water  could  be  turned  on  from  the  new 
source  on  or  before  March  1,  1904,  and  that, 
if  the  works  were  not  suflkiently  completed 
and  the  water  so  turned  on  by  that  date,  the 
Bast  Jersey  Company  would  continue  to  de- 
liver the  temporary  supply  of  water  from 
March  1,  1904,  "until  such  new  supply  was 
80  turned  on,  at  tbe  rate  of  $353,800  per  an- 


num, until  March  1,  1907."  As  I  have  al- 
ready said,  the  water  was  actually  turned 
on  on  May  24,  1904,  and  Jersey  City  paid 
■at  the  rate  so  stipulated  for  only  2  months 
and  24  days.  The  city  argues  that,  if  It 
must  pay  under  the  provisions  of  the  con- 
tract, it  should  only  be  required  to  pay  this 
fixed  Item  of  $353,800  per  annum.  But  It 
seems  to  me  very  clear  that  the  agreement 
to  furnish  the  water  at  these  figures  was  the 
agreement  of  the  Bast  Jersey  Company  alone. 
It  was  to  last  for  a  perfectly  definite  time 
viz.,  until  the  Jersey  City  Supply  Company 
had  so  far  constructed  its  own  works  as  to 
be  able  to  turn  on  Its  own  water.  I  am  quite 
unable  to  understand  how  an  agreement  by 
the  East  Jersey  Company  can  be  converted 
Into  an  agreement  obliging  the  water  supply 
company  to  continue  to  furnish  water  at  the 
same  price;  more  especially  wben,  as  I 
have  shown,  there  was  an  express  agreement 
between  Jersey  City  and  the  water  supply 
company  for  a  different  rate.  The  figures 
named  by  tbe  East  Jersey  Company  laid  tbe 
foundation  for  a  temporary  order,  made  pen- 
dente lite  In  a  case  where  everything  was 
In  dispute.  They  cannot  be  used  as  a  substi- 
tute for  the  contract  right  of  the  parties. 

Liquidated  Damages. 

Tbe  question  next  to  be  considered  arises 
In  respect  of  the  city's  claim  for  liquidated 
damages.  In  the  specification,  which,  as  I 
have  said.  Is  made  part  of  the  contract,  there 
are  the  following  clauses:  "Tbe  contractor 
will  be  allowed  two  years  and  six  months 
from  the  date  of  contract  to  complete  the 
work  and  furnish  the  water  specified."  "For 
every  day's  delay  beyond  the  term  of  con- 
tract the  contractor  shall  pay  the  city  of  Jer- 
sey City  the  sum  of  $500  per  day  as  liqui- 
dated damages,  and  not  by  way  of  penalty." 
The  contract  was  not  completed  within  the 
time  specified,  and  the  work  begun  by  Flynn 
was  continued  by  tbe  Jersey  City  Water  Sup- 
ply Company.  By  agreement  dated  July  8, 
1901,  reciting  that  Flynn  had  assigned  his 
contract  to  that  company,  the  contractors, 
who  are  stated  to  be  Flynn  and  the  Jersey 
City  Water  Supply  Company,  state  that  It 
Is  and  remains  their  duty  to  furnish  Jersey 
City  with  the  water  supply  originally  con- 
tracted for,  and  that  the  modifications  con- 
tained In  tbe  second  contract  shall  not  re- 
lieve Flynn  or  bis  sureties  from  furnishing 
and  delivering  to  Jersey  City  the  quantity 
and  quality  of  water  required  by  the  original 
contract,  nor  from  constructing  It  In  accord- 
ance with  the  original  contract  as  thereby 
modified.  Tbe  modifications  do  not  affect  the 
present  question ;  but  a  further  contract,  dat- 
ed March  31,  1902,  contains,  among  other 
things,  the  following  clauses:  "Whereas,  the 
waterworks  provided  for  In  said  contracts 
have  not  yet  been  completed,  and  it  Is  appar- 
ent that  the  same  cannot  be  completed  for  a 
long  time  to  come,  and  the  said  party  of  the 
second  part  [who  are  stated  to  be  Flynn  and 
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the  Jersey  City  Watrar  Snpply  Company]  de- 
sire the  party  of  the  first  part  [the  city]  to 
extend  the  time  for  the  completion  of  said 
works  and  the  fulfillment  of  said  contracts 
as  hereinafter  provided,  and  to  waive  any 
claim  for  liquidated  or  unliquidated  dam- 
ages for  delays,  until  the  expiration  of  such 
extended  time:  •  •  ♦  Now,  therefore, 
In  consideration  of  the  premises  and  of  one 
dollar  to  them  In  hand  paid  by  the  party 
of  the  second  part,  the  mayor  and  alder- 
men of  Jersey  City  do  hereby  agree  that  the 
time  to  complete  the  work  and  furnish  the 
water  specified  In  said  contract  of  Febru- 
ary 28,  1899,  shall  be  and  hereby  Is  extend- 
ed until  December  25,  1903,  and  that  the 
payment  of  |600  per  day  as  liquidated  dam- 
ages for  delay  under  said  contracts  and  spec- 
ifications shall  be  Incurred  or  reckoned  only 
from  and  after  December  25,  1903."  It  Is  so 
clear  that  the  Jersey  City  Water  Supply  Com- 
pany, as  well  as  Flynn,  Is,  under  these  stip- 
ulations, answerable  for  such  liquidated  dam- 
ages as  may  be  awarded,  that  no  argument 
is  attempted  on  that  head. 

The  contention  Is  that,  notwithstanding  the 
explicit  language  employed,  "The  sum  of  $500 
per  day  as  liquidated  damages,  and  not  by 
way  of  penalty,"  the  sum  named  was  in  fact 
'a  penalty,  and  not  liquidated  damages.  It 
would  be  quite  Impossible  for  the  parties  to 
have  expressed  themselves  with  greater  clear- 
ness. They  not  only  say  that  the  sum  named 
Is  liquidated  damages,  but  they  also  say  that 
it  is  not  a  penalty.  The  argument  must, 
therefore,  be  that  the  parties  are  prevented 
by  some  rule  of  low  or  equity  trom  so  stip- 
ulating. I  know  of  no  such  rule,  nor  have 
I  been  referred  to  any.  The  cases  on  the  sub- 
ject are  very  numerous.  Certain  rules  have 
been  laid  down,  some  of  which  have  been 
doubted,  and  others  of  which  are  perfectly 
well  settled.  I  shall  refer  to  them  only  In 
so  far  as  they  Illustrate  the  present  question. 
They  are  elaborately  considered  by  the  Ap- 
pellate Division  In  WalUs  v.  Smith,  29  Ch. 
Dlv.  243,  where  Jessel,  M.  B.,  classifies  them 
as  follows:  (1)  Cases  In  which  a  sum  of 
money,  is  stated  to  be  payable,  either  by  way 
of  liquidated  damages  or  by  way  of  penalty, 
for  a  breach  of  several  stipulations,  one  of 
which,  at  least  is,  for  the  payment  of  a  sum 
of  money  of  less  amount.  In  this  case  the 
sum  is  regarded  as  a  penalty  for  a  breach  of 
any  and  all  of  such  stipulations,  and  only 
the  actual  damages  can  be  recovered  in  re- 
spect of  any  of  them.  Astley  ▼.  Weldon,  2  B. 
&  P.  846,  and  Kemble  v.  Farren,  6  Bing.  148, 
are  leading  cases.  (2)  Oases  in  which  a  sum 
of  money  Is  stated  to  be  payable  by  way  of 
liquidated  damages  for  defaults  or  breaches 
of  covenants  other  than  for  the  payment  of 
money.  With  respect  to  such  there  is  or  may 
be  a  distinction  founded  upon  the  trifling 
character  of  one  of  the  breaches.  If  the  con- 
tract contains  a  variety  of  stipulations,  and 
they  are  all  of  equal  or  nearly  equal  impor- 
tance, the  sum  stated  is  regarded  as  liqui- 


dated damages,  and  the  whole  of  It  Is  recov- 
erable for  a  breach  of  any  one  of  them.  This 
was  the  precise  point  decided  in  Wallis  v. 
Smith.  If,  on  the  other  hand,  the  contract 
contains  a  variety  of  stipulations,  and  they 
vary  substantially  in  importance,  or  relate 
to  very  trifling  matters,  whether  certainly 
ascertainable  or  not,  then  It  appears  to  be 
unsettled,  so  far  as  the  English  cases  are  con- 
cerned, whether  the  sum  named  la  to  be  re- 
garded as  a  penalty,  properly  so  called,  or 
as  liquidated  damages,  properly  so  called. 
The  dicta  on  this  point  are  conflicting,  and 
they  do  not  require  consideration  here.  (3) 
Cases  In  which  the  sum  Is  called  "liquidated 
damages"  and  is  given  for  a  single  breach. 
Here  again,  we  have  to  distinguish.  The 
breach  may  consist  In  the  nonpayment  of  a 
smaller  sum  of  money.  In  this  case  there  is 
no  conflict  of  authority.  The  sum  named, 
however  designated.  Is  a  penalty.  Then, 
again,  the  stipulation,  if  broken,  may  result 
in  damages  uncertain  in  amount,  and  neces- 
sprlly  very  Insignificant — ^In  the  words  of 
Lord  Bldon  (Astley  v.  Weldon,  2  B.  &  P.  351), 
"so  gross  that  a  man  would  start  at  the  bare 
mention  of  it"  Here,  too,  the  sum,  howev- 
er designated,  is  undoubtedly  a  penalty.  Jea- 
sel  mentions  another  class,  which  I  need  not 
refer  to  because  It  does  not  bear  upon  the 
matter  In  band. 

The  dass  to  which  the  present  case  belongs 
has  been  the  subject  of  condderation  by 
the  Court  of  Errors.  The  rule  applicable  to 
It  Is  thns  expressed  by  Justice  Dixon  in  Mon- 
mouth Park  Ass'n  v.  ■  Wallis  Iron  Works, 
55  N.  J.  Law,  182,  26  Atl.  140,  19  L.  B.  A. 
456,  39  Am.  St  Rep.  626:  "When  damages 
are  to  be  sustained  by  the  breach  of  a  single 
stipulation,  and  they  are  uncertain  in  amount 
and  not  readily  susceptible  of  proof  under 
the  rules  of  evidence,  then,  if  the  parties 
have  agreed  upon  a  sum  as  the  measure 
of  compensation  for  the  breach,  and  that 
sum  Is  not  disproportionate  to  the  presum- 
able loss,  it  may  be  recovered  as  liquidated 
damages."  This  Is  a  very  guarded  statement ; 
more  so,  I  think,  than  may  be  found  in  many 
of  the  judicial  utterances  on  the  subject  and 
as  favorable  to  the  water  supply  company  as 
It  would  be  possible  to  phrase  It.  It  Is  stat- 
ed. In  somewhat  different  terms,  in  a  sub- 
sequent case  in  the  same  court  by  Judg^e 
Vroom  (Robinson  v.  Centenary  Fund,  68  N. 
J.  Law,  723,  54  Atl.  416):  "The  rule  may 
then  be  fairly  stated  to  be  that  when  the 
term  "penalty'  is  used  in  the  agreement  and 
a  single  act  is  forbldd^i,  if  upon  breach  it 
is  not  possible  to  ascertain  the  damages, 
then  the  sum  named  as  penalty  may  be  re- 
covered, if  on  any  reasonable  view  of  the  case 
the  damages  might  equal  that  sum."  In  this 
latter  case,  notwithstanding  the  fact  that  the 
parties  used  the  word  "penalty,"  it  was  con- 
strued to  mean  "liquidated  damages."  The 
case  is  the  more  noteworthy  for  tiiat  reason; 
for  if,  in  this  class  of  cases,  as  in  every  other, 
the   object   be   to    ascertain    the   intention. 
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some  r^ard  mast  be  paid  to  the  words  used. 
The  word  "penalty"  Is  generally  used  In  con- 
tradistinction to  "liquidated  damages."  Says 
Lord  Escber  In  Law  v.  Local  Board  of  Red- 
ditch,  [1892]  1  Q.  B.  127:  "The  contract 
goes  on  to  say  that  the  sums  so  forfeited 
may  be  recovered  'as  and  for  liquidated  dam- 
ages.' I  do  not  thinli  much  reliance  ought 
to  be  placed  on  those  words ;  for,  even  If  the 
sums  were  called  penalties,  the  same  con- 
siderations might  be  applicable,  but  I  do  not 
think  that  they  onght  to  be  left  ont  of  ac- 
count altogether." 

The  two  New  Jersey  cases  cited  were  cases 
at  law,  and  not  in  equity;  but  that  cannot 
make  any  difference.  The  construction  to  be 
put  upon  the  language  of  contracts  Is  the 
same  in  both  courts.  As  to  the  matter  of 
consideration,  "the  rnle^"  says  Pomeroy  (Eq. 
Jur.  §  926),  "Is  entirely  settled  that  mere 
inadequacy — ^that  Is,  Inequality  In  value  be- 
tween the  subject-matter  and  the  price — la 
not  ground  for  refusing  the  remedy  of  spe- 
cific performance.  In  order  to  be  a  defense, 
the  Inad^uacy  must  either  be  accompanied' 
by  other  inequitable  Incidents  or  must  be  so 
gross  as  to  show  fraud."  Judged  by  the  fore- 
going rales,  I  do  not  see  why  the  sum  named 
as  Uquidiited  damages  for  delay  of  comple- 
tion should  not  be  payable.  There  are  three 
aspects  In  the  matter.  In  two  of  them  there 
was  no  injury;  in  the  third,  there  was. 
First  There  was  no  pecuniary  Injury  because 
of  the  city's  being  obliged  to  get  its  water 
from  the  East  Jersey  Company.  It  was 
consuming.  In  December,  1903,  less  than 
35,000,000  of  gallons  a  day  (the  exact  amount 
does  not  appear),  and  In  July,  1905,  about 
32,500,000,  If  it  paid  for  this  water  at  the 
schedule  rates  ($36  up  to  25,000,000  gallons, 
$34  for  the  excess  up  to  30,000,000,  and  $82 
for  the  excess  over  30,000,000  up  to  35,000,- 
000)  It  would  have  paid  more  than  it  was 
paying  for  the  water  received  from  the  East 
Jersey  Company,  -viz.,  $35  per  million  gal- 
lons for  all  amounts.  It  would  have  paid 
considerably  more  than  it  was  paying  after 
March  1, 1904,  and  until  the  Rockaway  supply 
was  turned  on,  viz.,  at  the  rate  of  $333,800 
per  annum.  The  city  can  claim  no  actual 
damage  on  this  score.  Second,  no  real  In- 
Jury  resulted  from  the  fact  that  the  water 
sui^lled  from  December,  1903,  to  May,  1904, 
was  taken  from  the  East  Jersey  works  above 
Little  Falls,  and  not  from  the  Rockaway. 
The  proof  does  not  show  that  the  East  Jersey 
Company's  water  was  not  as  pure  and  whole- 
some as  the  Rockaway  water.  It  was  water 
that  came,  in  part,  from  the  Rockaway  lower 
down  and  from '  other  unpolluted  sources. 
The  Injury  on  this  bead  is  hardly  more  than 
fanciful.  The  third  ground  of  injury  is, 
I  think,  substantial.  It  is  that  by  the  delay 
In  completing  the  works  Jersey  City  was  de- 
prived of  the  right  of  selling  its  surplus 
water  to  municipalities  and  other  persona 
outside  of  Its  corporate  limits. 

In  East  Newark  r.  N.  J.  Water  Supply  Co. 


et  al.,  67  N.  J.  Eq.  265,  67  Atl.  1061,  an  In- 
terpleader suit  to  which  Jersey  City  was  a 
party,  I  came  to  the  conclusion  that,  while 
Jersey  "City  could  not  first  buy  and  then  sell 
water  by  the  million  gallons — in  other 
words,  could  not  buy  merely  for  the  pur- 
pose of  selling — ^yet  that,  if  it  had  a  water 
supply  of  Its  ovm  more  than  sufficient  for  its 
needs,  it  could  sell  the  surplus  water  within  - 
the  limits  of  the  counties  of  Hudson  and 
Bergen.  My  opinion  was  concurred  In  by 
the  Court  of  Errors  on  appeal.  68  N.  J.  Bq. 
783,  64  Atl.  1132.  Both  this  and  other  re- 
ported cases  show,  not  only  that  Jersey  City 
had  statutory  authority  thus  to  dispose  of 
Its  surplus  water,  but  that  while  It  was 
using  its  former  supply,  obtained  from  the 
Passaic  above  Belleville,  It  exercised  its  priv- 
ilege and  sold  that  surplus  to  various  towns. 
It  appears,  therefore,  that  Jersey  City  would 
have  had  no  authority  to  sell  such  water  as 
It  was  receiving  from  the  EJast  Jersey  Water 
Company  to  persons  or  towns  outside  of  its 
limits,  even  if,  as  is  not  likely,  the  East  Jer- 
sey Company  would  have  been  willing  to  fur- 
nish It  for  that  purpose;  but  If  the  water 
supply  company  had  completed  its  contract 
by  December  25,  1903,  It  could  have  at  once 
paid  the  price  and  taken  over  the  works  and 
been  In  a  position  to  compete  with  the  East 
Jersey  Company  for  the  patronage  of  per- 
sons and  corporations  In  the  counties  men- 
tioned. The  reported  cases  show  that  In 
some  instances  Jersey  City  had  been  getting 
as  high  as  $90  per  million  gallons  for  the 
water  thus  supplied.  Now  Jersey  City  would 
have  had  at  least  15,000,000  gallons  of  siur- 
plus  water  to  thus  dispose  of.  If  she  had 
been  able  to  dispose  of  it  at  even  a  $35  ad- 
vance per  million  gallons,  she  would  have 
received  for  it  $525  per  day;  the  liquidated 
damages  being  $500  per  day.  I  do  not,  of 
course,  wish  to  be  understood  as  asserting 
that  It  is  likely  that  she  would  have  at  once 
found  purchasers  for  this  amount  of  water, 
or  for  anything  like  as  much.  But  I  do  say 
that  it  was  quite  within  the  bounds  of  poesi- 
bility  that  she  might  have  found  purchasers 
for  a  considerable  amount  of  it  and  at  prices 
higher  than  she  was  herself  then  paying. 
It  will,  of  course,  be  argued  that,  judging 
from  her  indisposition  to  take  any  steps 
towards  raising  and  tendering  the  price  before 
she  commenced  this  suit.  It  is  unlikely  that 
she  would  have  reaped  any  substantial  bene- 
fit from  her  mere  legal  right  to  pay  and  take 
Immediate  possession.  But  It  can  hardly 
be  said  with  any  show  of  plausibility  that, 
because  Jersey  City  failed  or  refused  to  ac- 
cept and  pay  for  works  that  were  not.  In 
fact,  complete— I  mean  complete  in  the  sense 
ol  providing  against  those  sources  of  pollu- 
tion which  I  find  she  was  bound  to  provide 
against — therefore  I  am  to  assume  that.  If 
the  contract  had  been  fully  and  completely 
performed,  she  would  have  been  equally  dila- 
tory. It  would  have  been  for  her  interest, 
avoiding  captious   objections.  If  she  could 
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bave  fcmnd  cnstomers  for  her  wator,  to  have 
taken  the  works  at  once. 

It  cannot  be  doubted  that  the  parties  con- 
tracted together  In  view  of  a  known  situa- 
tion. Jersey  City  was,  and  for  many  years 
Had  been,  a  competitor  of  the  East  Jersey 
and  of  its  subsidiary  companies.  The  dam- 
ages which  Jersey  City  would  suffer  by  delay 
from  this  or  any  Qther  cause  were  altogether 
uncertain  in  amount,  and  not.  In  the  words 
of  Justice  Dlzon,  "readily  susceptible  of 
proof  under  the  rules  of  evidence."  'It  was 
the  very  situation  in  which  the  courts  have 
allowed  the  parties  to  assess  their  own  dam- 
ages In  advance.  The  original  contracts  stip- 
ulating for  these  damages  were  prepared  by 
counsel  of  great  experience.  That  it  was 
Intended  to  assess  these  damages  in  advance 
there  can  be  no  manner  of  doubt,  for  It  Is  ex- 
pressly provided  that  the  sum  agreed  upon 
shall  be  paid  "as  liquidated  damages,  and  not 
by  way  of  penalty."  But  the  case  does  not 
rest  here;  for,  the  works  not  being  completed 
within  the  time  limited,  the  parties  In  their 
supplemental  contract  of  March  81,  1902, 
took  cognizance  of  the  fact  that  liquidated 
damages  might  be  Insisted  upon  for  past  de- 
lays, and  so  they  use  this  language :  "Where- 
as, for  the  purpose  of  inducing  the  city  to 
grant  the  extension  of  time  hereinafter  moi- 
tioned  and  to  waive  all  claims  for  liquidated 
or  unliquidated  damages  for  delay  during 
such  extended  time  and  as  a  consideration 
therefor,"  they  have  secured  the  consent  of 
the  East  Jersey  Company  to  continue  the 
temporary  supply,  etc.,  and  then  they  go  and 
expressly  provide  "that  the  payment  of  $500 
per  day  as  liquidated  damages  for  delay 
under  said  contracts  and  specifications  shall 
be  incurred  and  reckoned  only  from  and  aft- 
er December  25,  1903."  The  parties  were 
dealing  at  arms'  length.  They  bad  competent 
advice.  They  were  peculiarly  well  informed 
in  respect  to  the  matters  they  were  contract- 
ing about,  and  they  were  dealing  with  a  sub- 
ject Incapable  of  being  reduced  to  a  certain- 
ty by  any  legal  rule  for  the  assessment  of 
damages.  No  oppression,  no  imconsclonable 
circumstances,  are  shown ;  no  inequality  such 
as  to  shock  the  conscience  of  the  Chancellor. 
It  cannot  be  asserted  with  certainty  that  the 
damages  named  might  not,  under  certain  con- 
tingencies, have  equaled  the  damages  that 
might  have  been  actually  sustained.  Under 
these  circumstances  it  seems  to  me  that  it 
is  the  duty  of  a  court  of  equity  to  specifically 
enforce  the  contract  and  not  to  nullify  it. 

One  other  question  remains:  For  what 
period  shall  the  damages  be  assessed?  The 
main  object  was  to  get  the  60,000,000  gallon 
supply.  For  this  purpose  it  was  not  very 
material  that  the  last  stone  should  have 
been  put  in  place,  the  last  bank  sodded,  and 
the  last  nuisance  removed.  In  view  of  the 
paramount  object  to  be  attained,  I  think  that 
the  words  "the  contractor  will  be  allowed 
two  years  and  six  months  from  the  date  of 
contract  to  complete  the  work  and  furnish 


the  water"  may  reasonably  be  read  "to  com- 
plete the  work  so  as  to  furnish  the  water." 
The  company  began  to  furnish  it  on  May  23, 
1904.  The  works  were  then  capable  of  de- 
livering 50,000,000  gallons  per  day,  and  so 
the  damages  would  be  computed  from  De- 
cember 25,  1903,  to  that  date,  were  It  not  for 
the  fact  that  the  city,  by  reason  of  legal  pro- 
ceedings taken  in  respect  of  the  tunnel,  re- 
tarded delivery  five  or  six  days.  These,  I 
think,  should  be  deducted.  I  may  add  that 
the  abstract  question  how  much  water  Jer- 
sey City  will  as  conveyance  acquire  the  right 
to  subtract,  either  by  reason  of  its  riparian 
ownership  of  the  land  conveyed  or  of  any 
legislative  grant,  licenses,  or  authority,  is 
not  raised  by  the  pleadings  and  has  not  been 
argued  or  considered. 

EfBciency  of  Reservoir  as  Sedimentation 
Basin. 

I  now  come  to  wliat  Is,  undoubtedly,  from 
a  sanitary  standpoint,  the  most  Important 
question  in  the  cause,  and  that  is  whether  the 
water  company  has  provided  Jersey  City  with 
a  water  supply  such  as  the  contract  calls  for. 
As  to  the  amount  of  the  supply  there  can 
be  no  question.  It  is  not  disputed  that  the 
works  are  capable  of  furnishing  50,000,000  of 
gallons  a  day,  and  that,  if  enlarged,  they  will 
be  capable  of  furnishing  70,000,000.  It  is  the 
quality  o£  the  supply,  under  certain  condi- 
tions, that  is  disputed.  Are  the  works  of 
such  a  character  as  that  they  can  be  relied 
upon  constantly  to  furnish  pure  and  wtiole- 
some  water?  It  is  the  evidence  with  relatitxt 
to  this  question  that  has  filled  most  of  the 
4,000  printed  pages  of  testimony.  Much  of 
that  part  of  It,  however,  relating  to  certain 
minor  nuisances  existing  on  the  watershed 
at  the  time  the  witnesses  testified,  has  be- 
come Irrelevant,  for  the  nuisances  have  now 
been  removed.  On  the  scientific  questions  in- 
volved the  expert  witnesses  on  both  sides 
agree  in  their  views  to  an  extent  that  is  all 
the  more  surprising,  because  the  science  of 
bacteriology,  originating  in  the  wonderful 
discoveries  of  Pasteur  and  Koch,  dates  its 
origin  from  a  period  within  the  last  30  years. 

The  Bockaway  watershed  is  122  square 
miles  in  extent.  The  rivw  rises  in  the  Long- 
wood  valley  to  the  east  of  Lake  Hopatcong. 
It  flows  past  Wharton,  Dover,  Rockaway,  and 
Boonton  before  it  reaches  the  reservoir.  The 
population  per  square  mile  above  Boonton  is 
169,  regarded  as  a  very  large  population  for 
a  watershed  used  to  furnish  a  water  supply. 
In  addition  to  the  towns  named,  there  is  the 
mining  camp  of  Hibernia,  which  lies  upon  a 
brook  that  empties  into  the  Rockway  six  or 
seven  miles  above  the  reservoir.  There  are 
also  many  large  factories  along  the  river.  In 
its  natural  state  the  shed  is  capable  of  fur- 
nishing water  of  excellent  quality.  As  it  is, 
the  water  as  it  enters  the  reservoir  is  much 
contaminated.  The  reservoir  itself,  a  little 
over  two  miles  long  and  a  mile  wide,  is  an 
artificial  structure,  damming  up  the  river 
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just  below  Boonton,  and  Its  greatest  depth 
Is  about  86  or  90  feet  It  contains  above  the 
lowest  gate  from  which  water  can  be  deliv- 
ered, 7,300,000,000  gallons.  This  is  a  supply 
tor  146  days  if  50,000,000  of  gallons  a  day 
be  taken,  or  a  supply  for  104  days  if  70,000,- 
000  be  taken,  assuming  that  during  those 
periods  nothing  flows  In.  But  this  fs  an  im- 
possible assumption;  for,  even  If  no  rain 
should  fall  during  all  those  days,  the  ground 
would  still.  In  gradually  diminishing  quanti- 
ties, continue  to  drain  first  into  the  river 
and  then  Into  the  reservoir,  and  thus  add  to 
the  water  supply  stored  up.  The  water  is 
conducted  from  the  reservoir  to  Jersey  City, 
part  of  the  way  through  a  single  steel  pipe 
6  feet  in  diameter,  and  part  lOf  the  way 
through  a  conduit  and  tunnel  8  feet  6  inches 
in  diameter;  the  distance  being  22.6  miles. 
Reaching  Jersey  City,  it  flows  in  part  into 
two  small  reservoirs,  and  in  part,  for  the 
use  of  Jersey  City  Heights,  directly  into  the 
city  pipes.  There  is  no  pumping;  the  entire 
supply  being  delivered  by  gravity.  The  height 
of  the  reservoir  spillway  above  high  tide  is 
305%  feet,  and  the  bottom  of  the  lowest  gate 
or  effluent  pipe  256.6  feet  It  takes  17  hours 
for  water,  at  the  present  rate  of  consumption, 
to  flow  from  the  .reservoir  to  Jersey  City. 
It  is  a  fact  admitted  by  all  the  witnesses  on 
both  sides  that  the  water  of  the  river  as 
It  enters  the  reservoir  is  polluted  to  such  an 
extent  as  not  to  be  potable.  The  defendants' 
Insistment  Is,  however,  that  the  reservoir 
acts  as  an  'sedimentation  basin,  and  that 
the  water  when  it  reaches  Jersey  City  is 
free  from  all  objectionable  impurities  and  of 
excellent  anality.  It  is  not  denied  by  the 
city  that  the  water  when  It  reaches  Jersey 
City  is  ordinarily  good.  It  Is,  however,  insist- 
ed that  it  is  not  always  so;  that  the  sedi- 
mentation to  which  it  is  subjected  is  at  times 
Imperfect;  and  that  in  certain  conditions 
of  wind,  temperature  and  flow,  particularly 
in  times  of  freshet,  the  water  passes  so  rap- 
idly from  the  river,  across  the  reservoir,  to 
the  effluent  pipes,  that  it  has  not  time  to  set- 
tle, and  that  It  reaches  Jersey  City  with  many 
of  its  impurities  still  In  it  The  insistment 
is,  therefore,  that  the  reservoir,  as  a  mech- 
anism for  purification,  is  unreliable  and  not 
such  as  stipulated  for  by  the  contract 

I  shall  consider,  first,  what  the  contract  re- 
quires. The  first  clause  provides  as  follows: 
"The  contractor  agrees  to  construct  a  new 
system  of  waterworks  for  Jersey  City,  and 
to  supply  said  city  therefrom  with  pure  and 
wholesome  water  In  strict  conformity  with 
said  specifications  and  lils  proposal  under 
plan  No.  1.  •  ♦  *  Such  works  shall  be 
so  constructed  and  maintained  by  the  con- 
tractor that  the  water  delivered  therefrom 
shall  be  pure  and  wholesome  and  free  from 
pollution  deleterious  for  drinking  and  do- 
mestic purposes,  during  the  time  that  Jersey 
City  shall  take  water  by  the  million  gallons. 
If  such  works  and  supply  are  purchased  by 
Jersey  City,  they  shall  be  delivered  to  Jersey 


City  as  a  completed  operating  plant  free 
from  pollution  as  aforesaid."  The  contractor 
thus  refers  the  matter  to  his  proposals  under 
plan  No.  1.  Referring  to  this  plan  (made  part 
of  the  contract)  we  read  els  follows:  "There 
will  be  tributary  to  the  storage  reservblr  the 
whole  flow  of  the  Rockaway  river,  having  a 
watershed  and  gathering  grounds  of  122% 
square  miles.  •  •  •  xhe  water  proposed 
to  be  furnished  Is  pure  and  wholesome.  The 
plan  has  been  prepared  so  as  to  prevent  all 
contamination  thereof  from  any  source  In 
accordance  with  the  specifications."  The  spec- 
ifications provide  as  follows:  "The  water  to 
be  furnished  must  be  pure  and  wholesome 
for  drinking  and  domestic  purposes."  "The 
cltj'  will  agree  to  exercise,  on  demand  of 
the  contractors,  all  its  legal  powers  to  pre- 
vent pollution  of  waters  tributary  to  the 
proposed  works;  but  all  expenses  attendant 
upon  the  prevention  of  such  pollution  shall 
be  borne  by  the  contractor."  The  contract 
further  provides  as  follows:  "Eighth.  It  is 
further  understood  and  agreed  that  ail  sew- 
ers and  sewage  disposal  works  constructed 
or  arranged  for  by  the  contractors  to  pre- 
vent pollution  or  to  carry  off  pollution  exist- 
ing in  the  watershed,  shall  under  said  spec- 
ifications and  plans  be  so  constructed  and 
arranged  for  by  them  that,  In  the  event  of 
the  purchase  of  the  water  supply  and  plant 
by  Jersey  City  under  any  of  the  options  afore- 
said, the  operation  and  maintenance  of  sucb 
sewers  and  sewage  disposal  works  for  the 
purposes  aforesaid  shall  not  be  a  charge  up- 
on and  expense  to  Jersey  City."  Finally 
the  specifications  provide:  "All  powers  pos- 
sessed by  the  city  shall  be  exercised  In  aiding 
such  prevention.  The  city  shall  not  be  ob- 
liged to  accept  any  plant  or  water  therefrom 
until  the  supply  Is  free  from  pollution."  These 
are  the  principal  provisions  on  the  subject 
There  are  others  of  minor  Importance,  which 
do  not  In  any  wise  lessen  the  obligation  of 
the  contractor ;  if  anything,  they  tend  rather 
to  emphasize  it 

Contracts  must  have  a  reasonable  construc- 
tion, and  must  be  read  in  the  light  of  the 
surrounding  circumstances.  The  evidence 
shows  that  before  the  contract  in  question 
was  executed  the  city  authorities  visited  the 
watershed  and  actually  saw  what  the  condi- 
tions were.  They  knew  that  the  river  fiow- 
ed  through  a  thickly  populated  region  and 
that  some  pollution  at  the  points  where  the 
population  was  thickest  was  inevitable.  I 
think  it  Is  quite  plain  that  the  contention  of 
counsel  for  the  city  that  because  It  is  pro- 
vided that  the  supply  Is  to  be  free  from  pol- 
lution and  because  the  river  is  a  part  of  that 
supply,  therefore  the  river  must  be  free  from 
pollution  from  Its  source  to  the  point  where 
it  fiows  into  the  Boonton  reservoir,  is  unten- 
able. '  In  view  of  the  evidence,  the  city  would 
be  demanding  an  impossibility.  I  think  the 
contract  means  that  the  supply,  at  the  time 
it  reaches  Jersey  City  and  is  delivered  Into 
the  reservoir  or  pipes  there,  must  be  free 
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from  pollution.  For  example,  If,  after  the 
water  should  leave  the  Boonton  reservoir 
but  partially  purified,  It  should  be  subject- 
ed to  the  action  of  a  Alter  plant  established 
at  any  point  along  the  route,  and  be  there 
freed  from  pollution,  I  have  no  doubt  the 
terms  of  the  contract  would  be  fully  complied 
w^th.  Again,  the  requirement  that  the  water 
must  be  pure  and  wholesome  does  not  mean 
that  it  shall  be  absolutely  pure— of  such 
^purity  as  could  be  obtained  In  a  laboratory. 
All  that  Is  required  Is  that  It  be  "free  from 
pollution  deleterious  for  drinking  and  do- 
mestic purposes." 

There  is  still  another  observation  that  I 
must  make  on  the  argument  addressed  to  me 
by  counsel  for  the  water  company,  and  that 
is  this:  It  Is,  in  the  event  of  a  purchase  by 
the  city,  the  supply  that  is  required  to  be 
free  from  pollution,  and  not  the  water  that 
has  from  day  to  day  been  thus  far  deliver- 
ed. In  the  words  of  the  contract:  "If  such 
works  and  supply,  are  purchased  by  Jersey 
City,  they  shall  be  delivered  to  Jersey  City 
as  a  completed  operating  plant,  free  from  pol- 
lution as  aforesaid."  This  supply  must  be 
delivered  free  from  pollution,  not  half  the 
year,  or  three-quarters  of  the  year,  but  all 
the  year;  not  in  times  of  low  water  or  moder- 
ate flow,  when  the  reservoir  is  still  and  sedi- 
mentation uninterrupted,  but  also  in  times  of 
high  wind  and  freshet.  If  the  evidence 
shows  that  the  works  are,  as  they  stand, 
adapted  to  the  delivery  of  pure  and  whole- 
some water  only  during  part  of  the  year,  no 
matter  how  large  a  part,  then  the  contract 
has  not  been  completely  performed.  Suppose, 
for  Instance,  it  were  shown  that  on  two  or 
three  days  of  the  year  the  water  at  the  Jersey 
City  intake  contained  typhoid  germs  in  such 
number  as  to  cause  epidemic,  and  that  this 
condition  of  things  was  not  the  result  of  ac- 
cident, but  of  a  lack  of  precaution,  such  as 
reasonable  engineering  and  sanitary  practice 
required,  then  I  apprehend  the  language  of 
the  contract  would  not  have  been  satisfied; 
for  it  says:  "The  water  proposed  to  be  fur- 
nished is  pure  and  Wholesome" — ^"Is"  being 
here  used  in  the  sense  of  "will  be."  It  was 
not  the  afilrmatlon  of  a  then  existing  fact; 
for  the  fact,  as  both  parties  knew,  was  other- 
wise. The  water  of  the  river  was  then  gross- 
ly polluted.  The  contract  continues:  "The 
plan  has  been  prepared  so  as  to  prevent  all 
contamination  thereof  from  any  source  in  ac- 
cordance with  the  ^eciflcations,"  which  were 
that  "the  water  to  be  furnished  must  be 
pure  and  wholesome  for  drinking  and  do- 
mestic purposes." 

Now,  it  was  argued  for  the  water  com- 
pany that  the  contract  should  be  construed 
kx  the  light  of  conditions  then  existing,  and 
that  Jersey  City  must  have  known  that,  if 
it  accepted  the  Rockaway,  it  would  get  water 
somewhat  polluted.  This  argument  would 
be  unanswerable  If  the  contract  had  been 
only  that  the  contractor  would  impound  the 
water  on  a  large  reservoir  and  deliver  it  to 


Jersey  City.  If  Jersey  City  got  polluted 
water.  It  would  get  Just  what  it  had  bar- 
gained for.  But  both  parties  knew  that  the 
Rockaway  at  and  below  Dover  was  highly 
polluted.  The  contractor  knew  it  better  than 
the  city.  The  evidence  is  that  the  stream  as 
It  flowed  past  Dover  was  then  little  better 
than  an  open  sewer.  It  was  in  view  of  these 
known  conditions  that  the  parties  contract- 
ed, and  what  the  contractor  expressly  con- 
tracted to  do  was  to  deliver  pure  and  whole- 
some water  from  a  polluted  stream.  "The 
plan,"  he  says,  "has  been  prepared  so  as  to 
prevent  all  contamination  from  any  source." 
The  company  proceeded  on  the  theory  that 
It  must  furnish  pure,  not  on  the  theory  that 
it  could  furflish  polluted,  water.  It  did  not 
wait  to  see  whether  the  pollution  at  Dover 
and  other  places  would  make  itself  apiwrent 
at  Jersey  City.  It  began  at  once  to  remove 
many  of  the  sources  of  pollution,  and  the 
only  question  Is  whether  it  has  gone  far 
enough. 

There  is  one  other  remark  that)  In  order  to 
avoid  misapprehension,  I  wish  to  make  l)e- 
fore  considering  the  evidence,  l^e  company 
is  not  bound  to  provide  against  that  which 
may  arise  in  the  future;  in  other  words, 
against  furture  conditions.  Jersey  City  will 
have  to  provide  against  them  as  occasion  may 
require.  For. example,  if  the  present  popula- 
tion of  the  watershed  does  not  create  a  situa- 
tion calling  for  the  Installation  of  a  filter 
plant,  the  company  is  not  obliged  to  furnish 
It,  merely  because,  when  the  population  in- 
creases, such  a  plant  may  be  a  necessity.  To 
sum  up:  The  contract  requires  that  the  plant 
(using  that  word  in  Its  broadest  sense)  shall 
at  all  times  and  on  all  occasions  (barring 
accidents  and  occurrences  that  could  not  by 
the  exercise  of  reasonable  foresight  and  care 
be  provided  against)  be  constructed  or  adapt- 
ed to  nse  so  as.  In  the  words  of  the  con- 
tract, "to  prevent  all  contamination  from  any 
source."  The  thing  to  be  delivered  is  a  plant 
capable  of  preventing  contamination  from 
any  source,  at  any  time,  under  any  conditions 
likely  to  occur,  and  not  a  plant  that  may  be 
effective  under  favorable  conditions  for  a 
part  of  the  year,  but  ineffective  at  other 
times.  As  this  is  a  very  Important  part  of 
the  case,  I  may  be  permitted  to  illustrate  fur- 
ther. Drought  In  summer  is  no  uncommon 
occurrence;  heavy  rain,  following  drought. 
Is  no  uncommon  occurrence;  high  wind,  ac- 
companying rain.  Is  no  uncommon  occurrence. 
If  the  plant  be  capable  of  delivering  pure 
and  wholesome  water  In  ordinary  weather, 
but  not  on  the  happening  of  the  occurrences 
mentioned,  either  separate  or  together,  then 
I  take  it  that  the  plant  would  not  be  so  com- 
pleted as  to  meet  the  requirements  of  the  con- 
tract 

With  this  view  of  the  legal  aspects  of  the 
case,  I  proceed  to  a  consideration  of  the  evi- 
dence. It  is  so  voluminous  that  it  will  not  be 
possible,  within  the  limits  of  an  opinion,  to 
do  more  than  sununarize  its  more  important 
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features.  No  fanlt  is  found  with  the  con- 
struction of  the  resexrrolr  as  a  piece  of  ma- 
sonry. It  Is  admitted  to  have  been  extremely 
well  built  It  contains  as  much  water  as  was 
bargained  for.  It  is  hardly  conceivable  that 
up  to  the  limit  of  50,000,000  gallons  a  day 
it  could  ever,  under  any  circumstaiices  of 
drought,  be  exhausted.  The  proof  shows,  too, 
that,  in  general,  the  reservoir  does  act  effect- 
ively as  a  sedimentation  basin,  and  that 
when  the  water  reaches  Jersey  City  it  is  of 
excellent  quality.  It  has  been  on  trial  since 
May  23,  1904.  and  up  to  the  dose  of  the  evi- 
dence last  June  (1907)  the  plant  has,  for  much 
the  g;reater  i>art  of  the  time,  delivered  water 
satisfactory  hn  quality.  The  statistics  show 
that  since  Jersey  City  has  ceased  to  take  its 
water  from  the  lower  Passaic  there  has  been 
a  great  decrease  in  the  number  of  typhoid 
cases  and  that  the  yearly  average  of  deaths 
from  that  disease  has,  for  the  last  four  years, 
compared  favorably  with  that  of  those  cities 
the  purity  of  whose  water  supply  is  undoubt- 
ed. This,  at  first  blush,  seems  to  be  pretty 
satisfactory  evidence  of  the  effective  working 
of  the  plant.  For  the  reasons  that  I  am 
about  to  state  it  is  not  conclusive.  It  does 
not  necessarily  follow  that,  because  the  works 
may  be  capable  of  furnishing  from  35,000,000 
to  38,000,000  gallons  of  pure  and  wholesome 
water,  therefore  it  is  capable  of  furnishing 
50,000,000;  nor  does  it  necessarily  follow 
that,  because  the  water  has  been  pure  and 
wholesome  In  the  practical  absence  of  water- 
borne  diseases  on  the  watershed,  therefore 
the  water  might  not  be  contaminated  if  such 
diseases  prevailed. 
Within  the  last  90  years  science  and  ex- 
^  perience  have  revolutionized  the  idea  of  sani- 
tary experts  on  the  subject  of  water  supply. 
Repeated  Instances  here  and  in  Europe  have 
shown  that  water  admirable  in  appearance 
may  contain  the  germs  of  typhoid  and  of  oth- 
er water-borne  diseases  In  such  numbers  as 
to  cause  epidemic.  It  used  to  be  a  favorite 
theory  of  sanitary  and  hydraulic  experts  that 
running  water  purified  Itself.  Experience 
has  shown  that  it  is  not  running  water,  but 
still  water,  that  tends  to  do  this.  It  is  agreed 
by  the  exiierts  on  both  sides  that,  if  water  be 
allowed  to  stand  for  a  sufficient  length  of 
time,  whatever  pathogenic  germs  may  be  con- 
tained in  it  will  die  or  disappear.  None  of 
these  experts  put  the  time  under  40  or  60 
days,  and  several  of  them  do  not  regard  6 
mouths  as  too  long.  Disease  germs  have  been 
carefully  studied  by  bacteriologists,  who  have, 
among  others,  been  able  to  Isolate  the  ty- 
phoid germ,  cultivate  it,  and  study  its  pecu- 
liarities. Its  proper  habitat  is  found  to 
be  only  In  the  human  Intestine.  There  it 
tlirlves  and  multiplies,  as  nowhere  else,  ex- 
cept under  artificial  culture.  Millions  of  these 
g^rms  may  be  discharged  by  a  single  patient, 
and  some  of  them,  the  hardiest,  will  survive 
In  water  for  weeks  and  months.  Consequent- 
ly, if  the  faeces  of  a  patient  l>e  allowed  to  go 
into  ft  stream  from  which  a  water  supply  is 


taken,  they  may  be  carried  to  the  oomsimier ; 
and,  if  taken  through  the  mouth,  may,  in 
their  passage  through  the  intestine,  attach 
themselves  to  It  and  multiply,  and  after  a 
period  of  Incubation  (about  10  days)  the  pa- 
tient begins  to  exhibit  those  symptoms  which 
are  characteristic  of  the  disease.  This  is  no 
theory.  It  is  an  established  fact,  admitted 
by  all  sanitary  experts.  The  Fly^mouth  Case, 
mentioned  several  times  in  the  course  of  the 
testimony,  is  a  remarkable  Olustration.  The 
faeces  of  a  single  patient,  thrown  upon  the 
ground  during  the  late  fall  and  frozen  there, 
were  in  the  spring  washed  into  a  brook  which 
contributed  to  a  water  supply,  and  one-tenth 
of  the  entire  population  contracted  the  disease. 
In  this  case  enough  of  the  germs  to  produce 
the  result  survived  in  the  ice  for  a  period  of 
4  months.  Several  other  striking  instances 
are  mentioned  in  the  evidence.  Dr.  Leal,  one 
of  the  ofllcers  of  the  defendant  corporation, 
himself  an  eminent  sanitary  expert,  testify- 
ing to  the  time  the  germs  will  survive  outside 
the  human  body,  says:  "I  think  within  the 
first  6  days  60  per  cent  would  die;  I  think 
within  10  days  90  per  cent  would  die;  I 
think  within  3  weeks  99  per  cent  would  die ; 
and  the  other  per  cent  might  live  for  several 
months."  This  statement  is  not  dissented 
from  by  the  experts  for  the  city.  Thus  Mr. 
Whipple  says:  "If  we  assumed  a  certain  num. 
ber  of  germs  put  into  the  Rockaway  river 
water,  they  would  die  somewliat  rapidly  at 
first  I  mean,  many  of  them  would  die  out 
rapidly  and  some  would  live  longer,  and  oth- 
ers would  live  still  longer,  and  a  few  might 
live  for  a  number  of  months ;  but  the  number 
tliat  did  so  remain  would  be  small  compared 
with  the  number  that  was  put  in."  The  ex- 
perts for  the  city,  however,  point  out  tliat 
where  it  concerns  a  matter  of  millions  in 
each  stool  the  residuum  sarviving  would  be 
by  no  means  insignificant  Mr.  Whipple  says 
that  he  has  seen  urine  tliat  contained  a  bil- 
lion germs  in  a  single  discharge. 

The  theory  Is  that  when  these  germs  es- 
cape from  their  natural  habitat  in  the  in- 
testine, their  environment  becomes  unfavor- 
able, and  hence  they  tend  to  die  off.  Prof. 
Sedgwick,'  of  the  Boston  Institute  of  Tech- 
nology, thus  states  the  matter:  "Once  they 
begin  to  travel  through  soil  pipes  and  sew- 
ers, their  food  t)ecomes  scarcer  and  less  avail- 
able, and  when  finally  they  mingle  with  the 
waters  of  the  lake,  which  are  relatively 
pure  and  destitute  of  organic  matters,  their 
pabulum  must  be  distinctly  scanty.  At  the 
same  time,  in  sewage  and  in  the  lake,  they 
are  subject  to  the  infiuence  of  gravity,  which 
tends  to  draw  them  down  into  the  deeper, 
quieter  layers,  and  finally  into  the  mud  at 
the  bottom,  while  predatory  infusoria,  run- 
ning through  tlie  water,  may  devour  them 
altogether.  Lastly,  if  they  tend  to  float  or 
linger  on  the  surface,  they  may  there  suffer 
from  the  germicidal  action  of  the  rays  of 
light  and  perish."  In  addition  to  what  is 
here  stated,  several  of  the  wltuessea  are  of 
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opinion  tbat,  the  longer  they  remain  out  of 
the  Intestine,  the  weaker  and  leas  virulent 
they  become,  and  therefore  the  less  likely  to 
cause  disease.  Now  It  Is  on  this  theory  that 
still  water  la  seen  to  be  a  better  purifier  than 
running  water;  but,  in  order  that  still  wa- 
ter may,  so  to  sx^ak,  do  its  work,  It  must 
have  time.  A  running  mountain  stream  may 
carry  the  gei-m  and  be  the  vehicle  of  disease 
60  miles  below  the  point  at  which  it  was 
discharged  into  the  water.  Hence  the  theory 
of  sedimentation.  It  may  be  asked  why,  if 
the  entire  body  of  water  be  infected,  every 
one  who  drinks  it  is  not  made  sick.  The 
answer  Is  that  some  subjects  are  more  sus- 
ceptible than  others;  that  the  majority  of 
healthy  persons  appear  to  have  the  power 
to  resist  the  attacks  of  the  micro-organisms 
or  to  neutralize  their  poisons. 

There  is  no  doubt  that  In  a  certain  sense 
and  to  a  certain  extent  running  water  does 
tend  to  purify  Itself.  It  Is  a  matter  of  com- 
mon observation  that  if  foreign  matters, 
whether  factory  waste,  sewage,  or  surface 
water,  be  discharged  into  a  stream,  that 
stream  will  gradually  dear.  The  heavier 
particles,  held  in  suspension,  tend  to  sink  be- 
cause of  their  greater  specific  gravity.  The 
substances  held  In  solution  may  undergo 
chemical  reactions  among  themselves  and  be 
precipitated.  The  sunlight  and  the  oxygen 
of  the  air  exert  their  influence,  and  so  It 
comes  to  pass  that  after  water,  not  too  high- 
ly polluted,  has  flowed  for  a  considerable 
distance,  it  is,  to  all  appearances,  clear  and 
pure.  Now,  what  bacteriology  has  added  to 
our  stock  of  knowledge  Is  this :  That  water 
apparently  pure  may  be  Infected  with  germs 
that,  introduced  into  the  system,  produce 
disease  and  death,  and  that  running  water 
will  not  kill  them.  It  will  rather  serve  as  a 
vehicle  to  transport  them  long  distances. 
How  many  diseases  are  thus  water-borne  Is 
not  as  yet  definitely  known.  The  more  re- 
cent investigations  seem  rather  to  add  to 
their  number  than  diminish  it  Prof.  Sedg- 
wick says:  "We  have  had  a  good  deal  of 
new  light  In  the  last  two  or  three  years,  and, 
as  I  said  in  my  direct  testimony,  from  the 
dlarrhneal  group,  including  typhoid,  cholera, 
gastro-enterltis,  dysentery,  etc.,  we  have 
got  considerable  evidence  that  perhaps  near- 
ly all  infectious  diseases,  the  germs  of  which  ' 
might  find  their  way  Into  sewage,  and  so  In- 
to water,  may  be  to  a  little  extent  carried  by 
water."  Prof.  Wlnslow  thinks  that  the  germ 
of  para  typhoid  may  be  carried  by  water 
and  that  epidemics  of  dlarrhoeal  disease  may 
be  traced  to  it  Dr.  Leal  admits  that  cholera, 
no  less  than  typhoid,  is  a  water-borne  dis- 
ease. He  thinks  that  diarrhoea  may  be  caused 
by  water,  though  not  a  water-borne  disease, 
and  he  says  that  he  cannot  say  whether 
dysentery  Is  a  water-borne  disease  or  not, 
and  he  does  not  believe  that  any  one  else 
can. 

Throughout  the  testimony  will   be   found 
constant  reference  to  the  presence  of  b.  (ba- 


cilli) coll  In  tiie  wafer.  Theee  exist  In  large 
numbers  in  the  intestines  of  warm-blooded 
animals,  including  man.  They,  or  most  of 
them,  do  not  cause  disease.  One  of  the  bac- 
teriological methods  of  determining  the  pa- 
rity of  a  water  supply  is  to  determine  the 
number  of  these  b.  coll  In  a  cubic  centimeter 
(C'C.)  of  the  water,  or  In  some  decimal  part 
thereof.  If  the  number  is  found  to  be  large, 
it  indicates  the  presence  to  an  undesirable 
extent  of  animal  matter  discharged  from 
the  Intestines.  It  does  not  necessarily,  or 
even  usually,  prove  the  presence  of  disease 
germs.  It  merely  shows  that  If  the  animal, 
including  man,  tbat  gave  off  the  b.  coli  hap- 
pened to  have  some  water-borne  disease,  then 
the  same  water  which  conveyed  the  b.  coll 
would  probably  bring  the  dangerous  germ ; 
or,  putting  It  In  another  way.  It  would  show 
that  the  method  of  purification  employed  had 
not  freed  the  water  from  Intestinal  prod- 
ucts— ^that  they  had  neither  settled  nor  been 
destroyed  in  their  progress  tbward  the  con- 
sumer. These  b.  coli  are  exceedingly  minute. 
The  typhoid  bacillus  is  ^/ze.ooo  of  an  inch  in 
diameter,  but  several  times  longer  than  It  Is 
wide.  It  and  the  b.  coli  cannot  be  seen  by 
the  naked  eye  until  they  are— In  bacterio- 
logical phrase — cultivated.  The  cultivation 
consists  in  putting  a  measured  portion  of 
the  suspected  water  on  a  plate  containing 
some  substance  upon  which  they  will  thrive 
and  increase.  If  present,  they  will  multiply 
with  great  rapidity.  Each  bacillus  will  di- 
vide and  grow  and  subdivide  until  a  "col- 
ony" appears  on  the  plate,  easily  discernible 
by  the  naked  eye.  The  number  of  colonies 
counted  on  the  plate  Indicates  the  number 
of  bacilli-  In  the  given  quantity  of  water.  By 
this  method  alone  the  typhoid  bacillus  could 
not  be  differentiated  from  the  other  and 
harmless  bacilli.  Such  differentiation  is 
made  by  further  tests  unnecessary  to  de- 
scribe. Reference  will  also  be  made  to  bac- 
teria. These,  as  I  understand  the  evidence, 
are  microscopic  organisms,  some  harmful, 
most  of  them  harmless,  found  in  water,  and 
whose  count  affords  an  Indication  of  Its  pu- 
rity. The  term  includes  b.  coll,  but  is  much 
more  comprehensive. 

We  have  now  reached  a  point  when  the 
precise  question  at  issue  can  be  understood. 
The  contention  on  the  part  of  Jersey  City  is 
that  the  conformation  of  the  reservoir  Is  such 
that  In  times  of  freshet  polluted  water  will 
pass  so  rapidly  from  the  river  to  the  reser- 
voir outlet  that  there  will  be  no  time  for 
proper  sedimentation;  that,  if  there  are 
pathogenic  germs  in  the  river  when  It  enters 
the  reservoir,  they  will  be  carried  across  It 
in  2  or  3  days,  and  be  borne  to  Jersey  City 
within  17  hours  after  they  leave  the  reser- 
voir gate.  It  will  be  proper,  In  the  first  place, 
to  consider  more  particularly  the  cbaract^ 
of  the  water  to  be  purified.  The  Rockaway 
Is  a  comparatively  small  stream,  with  enor- 
mous variations  of  flow.  Its  lowest  flow,  as 
shown  on  the  Ck>ok  chart  for  the  year  1905-06 
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'was  32,000,000,  and  iU  bl^iest  809,000,000, 
gallons  per  diem.  Of  the  four  towns  tbat  It 
passes,  tbe  most  considerable  Ut  Dover,  with 

a  population  of .   Dover  Is  built  up  on 

boHi  sides  of  the  stream,  and  In  places  the 
ground  slopes  rapidly  toward  It  It  has  no 
sewer  system,  and  the  contacts  of  the  cess- 
pools, uncemented,  leech  into  tbe  adjacent 
soil.  Boonton,  built  upon  the  side  of  a  high 
hill,  with  Its  natural  drainage  toward  the 
river  and  its  factories  on  the  Copper-Lord 
property  almost  overhanging,  are  within  a 
mile  or  two  of  the  reservoir.  Smaller  towns 
and  factories  are  found  along  the  stream  and 
Its  tributaries.  The  droppings  of  animals  on 
the  numerous  roads  throughout  the-  waters 
shed,  and  the  water  flowing  oft  the  manured 
fields,  are  likewise  sources  of  pollution. 
There  Is  comparatively  little  forest,  and  ex- 
cept'in  the  Longwood  valley  not  much  unused 
land.  These  conditions  are  In  contrast  with 
those  obtaining  on  tbe  Pequannock.  In  view 
of  this  situation,  it  will  not  be  dlflScult'  to  un- 
derstand why  the  experts  on  both  sides  agree 
that  tbe  water  as  it  enters  the  reservoir  Is  not 
potable. 

The  experts  tell  us  just  how  the  water  is 
contaminated,  Mr.  Whipple,  the  city's  ex- 
pert, says:  "I  should  say  the  water  was  con- 
taminated to  a  considerable  extent,  for  tbe 
reason  that  the  number  of  bacilli  was  very 
large  for  a  river  of  this  character,  and  that 
tbe  number  of  coli  present  was  very  large, 
and  Incidentally  tliat  tbe  amount  of  chlorine 
was  above  normal  for  that  regicm,  and  also 
because  the  water  has  continuously  a  moldy 
odor."  Dr.  McLaughlin  was  tlie  bacteriolo- 
gist constantly  employed  by  the  water  com- 
pany to  test  the  quality  of  the  water,  both 
where  it  flowed  Into  the  reservoir  and  at  the 
tap  at  Jersey  City.  Bis  analyses  do  not  differ 
materially  from  those  of  Mr.  Whipple.  On 
his  direct  examination,  counsel  aslced  the 
question :  "Q.  Would  It  be  safe,  in  your  opin- 
ion. Doctor,  to  deliver  water  from  tbe  Rock- 
away  river  at  any  point  below  the  town  of 
Dover  and  above  tbe  headquarters  of  the 
Boonton  reservoir — that  is,  from  the  plain 
river — and  send  it  to  consumers  without 
pariflcation?  A.  It  would  not  be  possible.  It 
would  be  dangerous."  Dr.  Leal,  testifying  on 
bebair  of  tbe  water  company,  says  in  answer 
to  the  question:  *'Q.  Doctor,  In  your  opinion, 
Is  tbe  flowing  water  of  any  river  in  a  populat- 
ed district  proper  to  be  takm  for  a  potable 
water  supply,  without  first  being  brought 
Into  a  reservoir  or  in  some  other  way  treat- 
ed? A.  No,  It  would  be  utterly  unsafe  and 
unjust  to  do  it  To  take  water  from  a  run- 
ning stream,  draining  a  populated  water- ^ 
shed,  and  delivering  it  directly  to  tbe  con- 
sumer, that  would  be  dangerous  and  inexcus- 
able." Profs.  Wlnslow  and  Sedgwick  and 
Mr.  Knicbling  testify  substantially  to  tbe 
same  effect. 

We  start  out  then,  with  tbe  admitted  fact 
that  the  water  of  tbe  Rodtoway  as  It  enters 
the  reservoir  contains  germs  tht^  if  taken 
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into  the  system,  are  a  menace  to  hesaltb.  The 
question,  then,  Is  whether  the  reservoir  it- 
self is  an  effective  instrumentality  for  get- 
ting rid  of  them.  The  company  has  provided 
no  other.  As  I  have  already  said,  it  takes 
only  17  hours  for  the  water  to  flow  through 
the  pipes  trom  the  gatehouse  or  outlet  of  tbe 
reservoir  to  Jersey  City.  Now,  it  is  manifest 
that  if  the  river  water,  in  considerable  quan- 
tities, can  pass  from  tbe  river  to  the  gate- 
house in  two  or  three  days,  or  even  a  week 
or  two,  it  can  carry  with  It  living  germs, 
dangerous  to  life  and  health,  if  those  germs 
have  been- discharged  Into  the  stream.  The 
city  has  sought  in  various  ways  to  show  that 
the  water  does  so  pass.  I  will  flrst  advert  to 
the  shape  of  the  reservoir  and  to  the  points 
at  which  tbe  water  enters  and  leaves  H.  The 
following  sketch,  taken  from  the  sanitary 
map,  Bufiicliently  depicts  the  situation : 


PARSIPPAtlY  OiKe 


The  bridge  across  the  river  Is  about  9,200 
feet  from  the  Parsippany  dam  end.  It  is 
about  3,900  feet  from  the  gatehouse  and  3,400 
feet  from  the  spillway  or  overflow.  The  dis- 
tance from  the  gatehouse  to  the  ^illway  is 
about  1,300  feet  From  a  bacteriolo^cal 
standpoint  it  is  unfortunate  that  tbe  exit  of 
the  water  is  not  at  or  near  the  Parsippany 
dike.  It  would  then  have  flowed  through  the 
whole  length  of  the  reservoir,  and  more  time, 
necessarily,  would  have  been  had  for  sedi- 
mentation. But  at  tbe  Parsippany  end  it  is 
shallow,  and,  if  the  water  were  discharged 
there,  Jersey  City  would  not  have  the  benefit 
of  the  water  stored. for  times  of  drought 
Wheth^  the  water  will  flow  from  the  mouth 
of  the  river  to  tbe  gatebo>nse  In  a  longer  or 
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shorter  time  •will  depend  largely  upon  con- 
ditiong.  It  might  occur  to  any  one,  at  flrflt 
blush,  that  because  the  water  is  being  con- 
stantly discharged  at  the  gatehouse  tli^e 
would  be  a  constant  current  between  the  two 
points  mentioned.  But  the  aperture  through 
which  it  is  discharged  is  only  three  feet  long 
by  six  inches  wide.  The  current  created  in 
80  considerable  a  body  of  water  by  such  an 
aperture  would  necessarily  be  very  small. 
The  water,  of  course  would  flow  along  the 
line  of  least  resistance.  Some  of  it,  for  that 
reason,  would,  when  the  reservoir  was  full, 
flow  toward  the  spillway.  The  greater  the 
volume  of  water  in  the  river  the  greater 
would  be  tills  flow.  From  an  inspection  of 
the  Cook  diagram  of  the  flow  of  the  river 
for  the  year  1906,  I  should  Judge  that  its 
mean  flow  throughout  the  year  was  over 
100,000  gallons  per  day.  But  the  river  va- 
ries greatly.  On  nine  occasions  in  that  year, 
tor  a  period  of  several  days  at  a  time,  its 
flow  exceeded  350,000,000,  and  on  two  oc- 
casions 800,000,000.  From  35,000,000  to  38,- 
000,000  are  taken  by  the  pipe,  and  so  on  such 
occasions  the  greater  current  would  be  to- 
ward the  spillway.  It  is  at  least  certain 
that  the  water  that  enters  the  river  would, 
because  of  this  situation,  tend  rather  to  flow 
toward  the  northeasterly  end  of  the  reservoir 
than  toward  the  Parsippany  dike,  and  this 
tendency  would  be  aided  by  the  contour  of 
the  bottom.  The  foregoing  diagram  shows 
in  a  rude  way  the  ancient  bed  of  the  stream, 
and  BO  the  deepest  part  of  the  reservoir.  It 
is  between  the  spillway  and  the  gatehouse, 
but  nearer  the  spillway.  The  contour  lines 
shown  on  one  of  the  maps  Indicate  the  ex- 
istence of  comparatively  high  ground  to  the 
right  of  the  ancient  river  bed,  shortly  after 
it  flows  into  the  reservoir;  and  this,  too, 
would  tend  to  divert  all  but  the  upper  stra- 
tum of  the  water  from  the  Parsippany  end. 
It  is  to  be  borne  in  mind,  however,  that,  even 
when  the  river  is  discharging  Into  the  reser- 
voir 100,000,000  gallons  a  day.  It  encounters 
a  volume  of  over  7,000,000,000  gallons,  or  70 
times  its  own  bulk.  When  a  very  large  vol- 
ume of  water  is  flowing  In  the  river,  there 
would  be  a  tendency  to  run  down  hill,  so  to 
speak,  and  spread  out  in  every  direction. 
But  this  tendency,  too,  might  be  counteract- 
ed by  the  wind.  A  difference  of  temperature 
between  the  upper  end  and  the  lower  strata 
of  the  water  would  originate  local  currents, 
and  the  wind  would  cause  others. 

It  will  thus  be  seen  that  the  problem  pre- 
sented is  exceedingly  complex — so  complex 
that  Mr.  Herlng,  a  noted  hydraulic  engineer, 
called  by  the  company,  declared  himself  un- 
able to  solve  it  It  was  attempted  by  means 
of  floats  of  varying  length,  sunk  beneath  the 
water  at  different  points,  to  determiue  how 
the  currents  chiefly  ran.  These  experi- 
ments were  not  carried  on  for  such  a  length 
of  time  and  under  such  conditions  as  to 
prove  anything  very  definitely.  Mr.  Herlng 
said  it  was  his  firm  conviction  that  float  ex- 


periments do  not  give  a  true  Idea  of  currents. 
Counsel  did  not  attempt  to  obtain  from  him, 
except  in  this  general  way,  his  opinion  of  the 
result  of  the  exx)eriment8  of  Mr.  Bardner. 
who  made  them  for  the  company,  and  oC 
Mr.  Watson,  who  made  them  for  the  dty: 
but  Mr.  Kulchllng,  the  city's  ^engineering 
expert  said:  "The  experiments  of  January 
16th  (Mr.  Watson's],  of  which  there  were 
two,  and  the  first  six  experiments  of  De- 
cember 6,  1906  [Mr.  Bardner's],  show  con- 
clusively that  there  was  a  persistent  subsur- 
face current  from  the  mouth  of  the  river, 
where  it  enters  the  reservoir,  down  stream 
and  across  the  reservoir,  and  thence  down 
the  reservoir  to  the  dam  and  gatehouse.  In 
both  of  these  cases  the  direction  of  the  wind 
was  opposite,  or  nearly  opposite,  to  that  of 
the  float  •  •  •  The  figures  show  an 
enormously  wide  difference  betweeen  these 
actual  observed  facts  and  the  opinion  ex- 
pressed by  Mr.  Herlng  on  purely  theoretical 
grounds  as  to  the  rate  of  speeds  of  currents 
in  the  reservoir."  The  allusion  here  is  to 
Mr.  Herlng's  statement  that  under  certain 
hypothetical  conditions  (which,  however,  he 
admitted  would  not  be  likely  to  exist  in  fact) 
the  water,  if  In  a  condition  of  quiescence, 
would  take  80  days  to  pass  from  the  river 
to  the  gatehouse.  The  value  of  this  state- 
ment by  Mr.  Herlng,  as  proof  for  the  com- 
pany, is  greatly  lessened  by  his  further 
statement:  "In  times  of  flood  the  conditions 
would  be  quite  different  *  ♦  *  I  have 
not  been  able  to  satisfy  myself  Just  bow 
many  days  it  would  take  the  water  to  flow 
from  the  mouth  of  the  river  to  the  intake 
under  these  freshet  conditions,  because  it 
Is  an  extremely  complicated  problem;  but 
I  would  say  it  would  take  a  number  of  days, 
— ^JuBt  how  many,  I  could  not  say.  Q.  More 
than  a  week?  A.  I  cannot  change  my  an- 
swer. I  don't  know  whether  it  would  be 
more  or  less  than  a  week.  That,  of  courae, 
only  applies  to  those  times  when  freshet 
water  goes  into  the  reservoir  in  large  flows." 
All  the  experiments  made  by  Bardner,  ex- 
cept the  last  series  taken  on  December  14th, 
were  made  wh«i  the  wind  was  light  and 
but  little  water  flowing  in  the  river.  On 
December  14th,  however,  the  volume  of 
water  flowing  in  the  river  was  much  great- 
er (134,000,000  gallons)  and  there  was  a 
steady  breeze  blowing  all  day  from  the  east- 
northeast;  that  is,  directly  from  the  dam  to 
the  river.  It  is  unfortunate  that  he  did  not 
then  put  his  floats  itato  the  water  between 
the  river  and  the  gatehouse  or  spillway,  as 
Mr.  Watson  did  later.  He  merely  contented 
himself  with  putting  tiiem  in  the  middle  of 
the  lake,  where  they  went  with  the  wind  and 
proved  practically  nothing. 

This  much  would  seem  to  be  certain: 
That  the  current,  such  as  it  is,  on  the  prin- 
ciple that  the  water  goes  along  the  line  of 
least  resistance,  necessarily  tends  to  flow 
from  the  mouth  of  the  river  toward  the  gate- 
house and  spillway.    If  more  water  is  flow- 
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In^  over  the  spillway  than  througb  the  gate- 
house, then  the  current  would  he  more  pro- 
nounced In  that  direction.  If  the  wind  is 
blowing  hard  from  the  northwest,  this  tend- 
ency would  be  augmented.  The  larger  the 
volume  of  water  flowing  In  the  river,  the 
stronger  t^e  current  It  nowhere  appears 
In  the  testimony  how  far  down  these  cur- 
rents would  extend,  so  far  as  they  are  set 
in  motion  by  the  passage  of  the  water  to- 
ward the  spillway.  It  Is  at  least  probable 
that  the  friction  of  the  upper  currents  upon 
the  lower,  created  either  by  a  considerable 
wind  or  by  a  freshet,  would  tend  to  set  the 
lower  currents  in  motion  In  the  same  direct 
tlon,  in  accordance  with  the  result  of  Mr. 
Kulchling's  observations  in  Lake  Michigan, 
and  that  these  currents  would  l)e  directed 
toward  the  gatehouse,  rather  than  toward 
the  Parslpanny  dam.  There  is  another  fact 
which  seems  to  me  to  possess  some  signifi- 
cance. Mr.  Cook,  a  hydraulic  engineer  by 
profession,  a  gentleman  of  much  experience, 
having  the  actual  superintendence  of  the 
reservoir,  and  more  familiar  with  the  con- 
ditions existing  there  than  any  one  else,  did 
not  testify  on  this  important  subject,  al- 
though he  was  called  more  than  once  on 
other  subjects.  Nor  did  Mr.  Gardner,  the 
president  of  the  defendant  company,  also  an 
engineer.  What  Dr.  Ijeal  and  Dr.  McLaugh- 
lin, neither  of  them  experts  so  far  as  tfils 
matter  Is  concerned,  said,  I  shall  consider 
later  on,  when  I  contrast  their  evidence  with- 
that  of  the  bacteriologists  called  by  the  city. 
Thwe  Is  a  fact  in  this  connection  which 
seems  to  me  to  be  very  string  indeed.  I 
called  the  attention  to  Its  significance  on  the 
argimtent,  and  counsel  for  the  water  com- 
pany could  not,  so  far  as  I  tx)uld  see,  ex- 
plain It  away.  In  the  freshet  of  1893  and 
during  108  consecutive  hours,  or  nearly  4% 
days,  there  was  discharged  at  Boonton 
9,885,000,000  gallons.  The  reservoir  contains, 
above  the  lowest  eflfluent  pipe,  7,300,000,000 
gallons.  What  would  have  become  of  the 
water  In  the  reservoir,  had  it  then  been  full? 
It  Is  absurd  to  suppose  that  this  Immense 
volume  of  water  would  have  flowed  over 
the  top  of  the  water  already  there  and  left 
It  undisturbed.  It  would  undoubtedly  have 
mingled  with  it  and  very  largely  displaced 
it.  There  can  be  no  question  that  In  two 
or  three  days  some  of  the  inflowing  water 
would  have  reached  Jersey  City.  It  will, 
no  doubt,  be  said  that  this  was  an  excep- 
tional flow;  but  the  fact  is  that  a  very  simi- 
lar freshet  occurred  only  a  year  or  two  be- 
fore. I  will  take,  however,  what  was  admit- 
tedly a  normal  year ;  in  fact,  a  year  of  very 
moderate  and  very  even  flow.  The  flow  for 
1006  Is  illustrated  by  Mr.  Cook  on  a  diagram. 
It  appears  therefrom  that  on  March  4th  and 
5th  It  was  about  900,000,000  gallons  per 
day,  on  March  6th  600,000,000,  and  on  March 
7th  400,000,000.  In  other  words,  nearly 
2,800,000,000  gallons  flowed  Into  the  reser- 


voir during  those  four  days.  This  was  con- 
siderably more  than  one-third  the  contents 
of  the  reservoir  above  the  lowest  point  of 
discharge.  Now,  considering  with  what  ve- 
locity the  freshet  must  have  entered  the 
stream,  and  how  the  contour  of  the  bottom 
must  have  given  direction  to  Its  currents, 
how  the  friction  of  the  upper  strata  would 
have  acted  spun  the  lower,  la  It  conceivable 
that  a  considerable  portion  of  the  river  wa- 
ter would  not  have  found  Its  way  to  the  gate- 
house witliln  a  few  days?  This  freshet  oc- 
curred In  the  early  part  of  March.  If  coin- 
cident with  a  thaw,  then  the  water  would 
have  contained  the  animal  matters  which 
had  accumulated  on  the  surface  during  the 
freezing  weather. 

The  question  will  at  once  suggest  itself 
whether  the  observed  facts  accord  with  this 
a  priori  conclusion.  I  think  it  clear  that  they 
do.  In  the  first  place,  the  results  of  exami- 
nations of  the  water  after  It  reached  Jersey 
City,  both  Mr.  Whli^le's  results  and  Dr. 
McLaughlin's,  show  the  number  of  bacteria 
to  be  very  variable.  Mr.  Whipple,  the  prin- 
cipal expert  witness  for  the  city,  made  anal- 
yses of  the  water  during  1904  and  1905. 
He  says  that  the  number  of  bacteria  at  the 
point  of  discharge  In  the  small  aqueduct  on 
Jers^  City  Heights  varied  from  120  to  2,500 
per  cubic  centimeter,  and,  being  asked  by 
the  water  company's  counsel  for  the  average, 
he  said  It  was  642;  that  63  per  cent,  of  the 
samples  gave  positive  tests  for  colon  bacillns 
in  one  cubic  centimeter;  and  that  20  v^i 
cent  of  the  samples  gave  positive  tests  for 
b.  coM  with  one-tenth  of  a  cubic  centimeter. 
In  1005  the  results  were  better.  The  bac- 
teria varied  from  210  to  2,400;  the  average 
being  700.  Four  and  a  half  per  cent  of  the 
samples  gave  positive  tests  for  b.  coll,  both 
when  one  cubic  centimeter  and  when  one- 
tenth  of  a  cubic  centimeter  were  used.  Dr. 
McLaughlin's  tables  show  like  differences. 
From  the  printed  tables,  it  appears  that 
between  miy  24,  1904,  and  January  1,  1905 
(omitting  the  months  of  July  and  Augrust, 
when  no  examinations  were  made),  the  num- 
ber of  bacteria  varied  from  50  on  December 
26th  to  3,700  on  June  27th.  On  no  two  suc- 
cessive weeks  were  they  the  same.  In  1905, 
omitting  three  weeks  in  July  and  all  of  Au- 
gust the  numbers  varied  from  SO  in  July 
to  1,300  in  January.  In  1907  they  varied 
from  10  in  June  to  400  In  December.  B. 
coll  were  discovered  in  one  cubic  centimeter 
three  times  In  1904,  twice  In  1905,  and  four 
times  in  1906.  The  last  test  by  Dr.  Mc- 
Laughlin in  1906  was  on  December  23d.  He 
then  found  240  bacteria  present  in  one  cubic 
centimeter,  and  b.  coll  present  In  ten  cubic 
centimeters.  Within  three  days  thereafter 
(December  26th)  Prof.  Winslow  analyzed  the 
water.  He  found  200  bacteria  present  in 
one  of  the  small  reservoirs  (reservoir  2)  on 
Jersey  City  Heights  and  300  In  the  other 
(reservoir  3).    On  the  same  day  he  found  b. 
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coll  present  In  both.  In  a  single  cubic  centi- 
meter. In  March,  1907,  be  made  two  anal- 
yses on  two  successive  days.  On  March 
19th  be  found  In  reservoir  2  in  the  morn- 
ing 1,000  bacteria,  and  In  the  afternoon 
1,200;  In  the  other,  700  and  600.  On  March 
20th  he  found,  In  reserrolr  2,  700  In  the 
morning  and  800  In  the  afternoon;  in  the 
other,  300  and  900.  On  March  l»tb,  In  res- 
ervoir 2,  he  found  b.  coll  present  In  one  cu- 
bic centimeter  In  two  samples  and  in  one- 
tenth  of  one  cubic  centimeter  in  another 
sample.  In  reservoir  8,  he  obtained  a  simi- 
lar result.  These  analyses  show  that  when 
the  water  reaches  Jersey  City  it  contains 
many  more  bacteria  on  some  days  than  it 
does  on  others;  in  other  words,  that  the 
sedimentation  is  not  always  complete.  The 
full  significance  of  these  variations  will  be 
more  apparent  when  we  consider  them  in 
connection  with  Dr.  Leal's  statement  with 
respect  to  the  bacteria  that  are  foimd  in 
the  filtered  water  after  it  passes  through 
the  filter  plant  at  Little  Falls.  "We  don't 
care  so  much  about  the  rate  of  efficiency, 
but  we  want  less  than  100  bacteria.  If  it 
is  more  than  a  hundred,  we  add  a  little 
more  sulphate  of  aluminum."  Dr.  Leal's 
evidence  on  this  point  will  be  given  more 
at  length  in  another  connection. 

There  being,  then,  considerable  variations 
in  the  number  of  bacteria  found  in  the  water 
at  the  tap  in  Jersey  City  and  in  the  small 
reservoirs  there,  the  question  that  next  sug- 
gests itself  is  whether  there  is  any  observed 
coimectlon  between  increase  in  the  number 
of  b.  coli  and  bacteria  there  and  freshet 
flow.  This  increase  does  in  fact  appear  to 
be  marked,  and  diagrams  have  been  prepared 
to  illustrate  it.  It  is  unfortunate  that  our 
data  are  somewhat  defective,  for  two  reasons: 
First,  because  Dr.  McLaughlin .  made  his 
tests  from  water  drawn  from  the  tap  at 
Christ  Hospital,  and  not  from  the  Jersey 
City  reservoirs.  I  liave  already  said  that 
as  a  matter  of  law  the  waterv  company  was 
bound  to  deliver  water  that  was  pure  and 
wholesome  at  these  reservoirs,  or,  so  far 
as  It  did  not  pass  through  them,  at  the  point 
where  it  passed  from  the  pipes  of  the  water 
company  into  the  service  pipes  of  Jersey  City. 
The  evidence  indicates  that  the  water  is  a 
little  better  after  it  flows  through  the  city's 
pipes.  This  would  be  especially  true  of  the 
water  flowing  out  of  the  Jersey  City  reser- 
voirs, for  in  that  case  there  would  be  some 
little  additional  sedimentation.  Consequently 
Dr.  Mclaughlin's  results  are  a  little  too 
favorable  for  the  water  company.  The  data 
are,  secondly,  defective  because  not  made  by 
Dr.  McLaughlin  oftener  than  bnce  a  week. 
Suppose  a  heavy  rain  on  the  1st  day  of  the 
month  and  no  analysis  until  the  7th.  If  the 
water  does  in  fact  pass  from  the  mouth  of 
the  river  to  Jersey  City  in  two  or  three  days, 
the  analysis  would  not  necessarily  show  an 
Increase  in  bacteria.  The  storm  water  might 
have  had  four  days  in  wUch  to  settle  or  to 


become  more  diluted  with  the  waters  already 
in  the  reservoir.  Hence  Dr.  McLaughlin'* 
analyses  might  not,  and  on  the  assumption 
I  have  made  often  would  not,  indicate  the 
full  extent  of  the  pollutioa. 

Keeping  these  things  in  mind,  let  us  look 
at  the  data  such  as  we  find  them.  At  the 
begiiming  and  end  of  the  entire  period  we 
are  assisted  by  the  analyses  of  Mr.  Whipple 
and  Prof.  Winslow.  One  other  preliminary- 
observation  may  be  made:  When  a  rainfall 
succeeds  a  period  of  dry  weather,  it  finds  the 
air  itself  full  of  dust,  and  the  ground  con- 
taminated to  a  greater  or  lees  extent  with 
f cecal  matter  and  garbage;  the  amount  of 
contamination  depeading,  of  course,  upon  the 
length  of  the  drought  and  upon  the  density 
of  the  population.  I  exclude  from  view  al- 
together the  case  of  sewers  constructed  to 
carry  off  sewage,  for  upon  this  watershed 
there  are  none.  The  first  rain,  \f  at  all  heavy, 
carries  a  large  proportion  of  these  impar- 
ities into  the  stream.  If  it  continues  to 
rain,  the  river  water,  while  it  may  be  colored 
by  the  vegetation  of  peaty  bogs,  etc.,  gradu- 
ally becomes  purer.  It  is  the  first  heavy  rain 
succeeding  a  period  of  drought  that  is,  from 
a  bacteriological  standpoint,  most  to  be  fear- 
ed. If  thB  drought  has  t>een  sufficiently  pro- 
longed and  the  reservoir  drawn  down  in 
consequence,  then  the  mouth  of  the  RoCka- 
way  is  nearer  the  dam,  and.  the  water  enter- 
ing it  has  a  lesser  volume  of  settled  watw' 
with  which  to  intermingle.  This  condition 
of  afTairs  was  remarkably  illustrated  by  wliat 
occurred  in  September,  190i,  when  the  reser- 
voir had  not  yet  filled.  Here  we  have 
Mr.  Whipple's  figures  to  supplement  Dr. 
McLaughlin's.  On  September  ICth  there  oc- 
curred'a  very  heavy  rainfall  of  five  inches. 
On  the  day  previous  Mr.  Whipple  found  in 
the  Jersey  City  reservoir  520  bacteria  per  c. 
c,  and  on  that  day  850.  On  September  lOtb 
the'  numbet  rose  to  1,700,  and  on  September 
17th  to  2,060.  The  following  day  (September 
18th)  was  Sunday  and  no  test  was  made. 
On  Monday,  S^tember  19th,  the  bacteria  had 
fallen  to  600  in  the  small  reservoir.  But  Dr. 
McLaughlin  also  made  a  test  of  the  water 
at  Christ  Hospital  on  that  day,  and  whereas, 
on  September  14th,  bis  analysis  showed  at 
the  tap  only  275  <against  Mr.  Whipple's  520 
at  the  reservoir),  on  September  19th  his  test 
showed  750  and  the  presence  of  b.  coil  in 
one  c.  c.  Notwithstanding,  therefore,  the 
additional  piu'iflcation,  if  any,  that  the  water 
had  undergone  in  the  Jersey  City  pipes,  the 
rise  in  the  .number  of  bacteria  was  very 
marked.  It  Is  difficult  to  draw  any  other 
inference  from  these  facts  than  that  the  in- 
fiuence  of  the  storm  l)egan  to  be  felt  in  the 
Jersey  City  reservoir  the  day  after  it  began, 
and  that  two  days  after  it  t>egan  it  was  still 
more  marked,  and  that  two  days  after  that 
it  was  clearly  perceptible  at  Christ  Hospital. 
Of  course,  we  would  have  had  still  more 
light  thrown  upon  the  matter  if  Dr.  Mc- 
Laughlin had  tested  tlie  water  between  Sep- 
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tember  14th  and  September  ilst.  The  next 
heavy  rain  (3%  Inches)  occurred  on  October 
21st  Mr.  Whipple's  table  does  not  extend 
beyond  September;  but  Dr.  McLaughlin's  anal- 
ysis, made  October  25th,  shows  that,  where- 
as on  October  19th  there  were  only  110  bac- 
teria found,  on  October  25th,  four  days  after 
the  rain,  the  number  had  Increased  to  80(H 
and  again  b.  coll  were  present  In  one  c.  c. 
On  November  1st  It  fell  to  120.  These  were 
the  two  heaviest  rainfalls  of  the  year. 

In  the  following  year  there  was  a  rainfall 
of  2%  Inches  on  January  7th,  and  the  num- 
ber of  bacteria  rose  to  the  unusual  number 
of  1,300.  The  rainfall  may  have  been  ac- 
companied with  a  thaw.  There  was  another 
rain  on  January  12th,  and  on  January  17th 
the  numt>er  still  stood  at  1,300.  How  they 
stood  in  the  interval  we  can  only  guess. 
In  February  and  March  the  numbers  varied, 
The  precipitation  was  not  great,  and  some 
of  It  was  probably  snow.  The  number  of 
bacteria  was  considerably  higher  in  March, 
when  the  melting  snow  caused  the  river  to 
rise,  than  it  was  in  February.  It  is  quite 
in  accord  with  the  previous  results  that  five 
days  after  the  river  was  highest  in  the  reser- 
voir the  nnmber  of  bacteria  was  slightly 
greater  than  at  any  other  test  time  in  either 
of  these  two  months.  The  rains  for  the  rest 
of  the  year  were  not  very  heavy ;  the  heavi- 
est (2%  Inches)  being  on  September  4th  and 
12th.  On  September  7th  the  bacteria  were 
190,  September  12th  120,  and  September  IStb 
190.  The  rise  on  September  18th  occurred 
four  or  Ave  days  after  the  water  in  the 
reservoir  was  at  its  highest;  but  the  differ- 
ence in  the  number  of  bacteria  is  too  slight 
to  afford  ground  for  any  reasonable  inference. 

The  year  1906  was  characterized  by  very 
moderate  rainfalls — I  should  say  unusnally 
ao,  for  on  only  two  occasions  throughout  the 
year  did  they  amonnt  to  2%  Inches.  There 
was  less  variation  in  the  number  of  bacteria 
than  in  the  two  years  prior.  It  is  In  this  year 
that  Mr.  Cook,  on  behalf  of  defendants,  has 
fnmlshed  us  a  diagram  in  which  he  compares 
the  flow  of  water  in  the  reservoir  with  the 
number  of  bacteria  found  at  the  tap.  His 
comparison  terminates  In  November.  In  De- 
cember, 1906,  we  have  for  the  first  time 
Prof.  •WInslow'B  figures.  In  consequence, 
apparently,  of  the  melting  of  the  snow  that 
bad  fallen  during  the  month,  the  reservoir 
was  at  its  highest,  according  to  the  diagrams 
both  of  Mr.  Cook  and  Mr.  Whipple,  on  De- 
cember 22d.  On  December  26th  Prof.  Wlns- 
low  found,  in  reservoir  2,  200  in  the  morning 
and  150  In  the  afternoon.  On  December  27th 
he  found  200  In  the  morning  and  150  In  the 
afternoon.  On  December  27th  he  found  200 
In  the  morning  and  650  in  the  afternoon. 
Very  similar  results  were  found  in  the  other 
reservoir  (300  and  200  on  December  26th, 
and  400  and  60O  on  December  27th).  On 
December  23d  Dr.  McLaughlin  found  at  the 
tap  240,  as  against  75  on  December  17th,  and 
on  December  31st  600.    There  waS'  a  heavy 


rain  on  December  30  th  or  21st,  and  the  water 
again  rose  very  rapidly  in  the  reservoir, 
reaching  Its  highest  point  on  January  1  and 
2,  1907.  On  January  6th  the  numt>er  of  bac- 
teria at  the  tap  still  remained  high  (S50).  In 
Marcli,  1907,  as  shown  by  the  Whipple  dia- 
gram, the  water  rose  rapidly  on  March  13th 
and  14tb,  and  was  high  in  the  reservoir  up 
to  March  30th.  On  March  19th  Prof.  Wlns- 
low'a  analyses  show  the  presence  in  the  morn- 
ing of  1,000  bacteria  in  reservoir  No.  2  and  in 
the  afternoon  of  1,200,  as  against  700  and 
eoo  In  reservoir  No.  3.  On  March  20th  the 
numbers  were  700  and  800,  as  against  300 
and  900  in  reservoir  No.  3.  I  have  already 
said  that  these  analyses  showed,  in  three  of 
the  tests,  b.  coli  present  in  one-tenth  of  a  c.  c. 

There  appears  to  be  one  rather  marked 
case  in  which  higher  water  in  the  reservoir 
was  not  followed  by  an  Increase  of  bacteria 
at  the  tap.  In  July,  1906,  there  was  a  con- 
siderable rain,  and  about  the  1st  of  August 
the  water  rose  in  the  reservoir  In  conse- 
quence. The  bacteria  appear  to  have  decreas- 
ed. But  it  appears  from  the  diagram  that 
between  June  loth  and  July  Slst  no  less  than 
12  inches  of  rabi  fell.  This  large  amoimt 
fell  throughout  that  period  in  very  moder- 
ate quantities,  but  on  a  good  many  doys.  The 
greatest  fall  (1^  inches)  occurred  on  July 
27tb.  These  numerous  rains  occurring  with 
much  uniformity  throughout  this  entire  pe- 
riod would  have  been,  a  priori,  likely  to 
have  produced  the  very  result  that  happened. 
The  earlier  rains  would  have  gradually  wash- 
ed oS  the  impurities  found  upon  the  sur- 
face of  the  earth,  and  the  latter  rains  would 
have  gone  into  the  stream  comparatively  pure?. 
The  contention  of  complainant  is  not  that 
rain  per  se,  even  in  considerable  quantities. 
Is  favorable  to  an  Increase  of  bacteria,  but 
that  heavy  storms  are — storms  which  wash 
the  earth  and  carry  the  impurities  tliat  have 
accumulated  upon  it  in  periods  of  drought, 
in  a  concentrated  form.  Into  the  river.  This 
apparent  exception,  therefore^  would-  seem. 
If  anything,  to  prove  the  rule. 

Mr.  Whipple  also  testifies  to  certain  color 
tests  made  In  1904,  While  the  reservoir  was 
unfinished.  As  far  as  they  go,  they  lead  to 
the  same  conclusion  that  the  bacterial  counts 
do;  but  I  do  not  care  to  rely  upon  them,  for 
other  causes  might  have  conduced  to  the 
results  obtained. 

I  am,  on  the  whole,  obliged  to  conclude 
that  all  the  evidence  favors  the  theory  that 
water,  under  certain  combinations  of  cir- 
cumstances, occurring,  perhaps,  on  an  aver- 
age two  or  three  times  a  year,  will  pass  from 
the  mouth  of  the  river  to  the  Jersey  Oity 
reservoirs  in  two  or  three  days.  Every  fact 
is  favorable  to  this  view,  and  no  fact,  so  far 
as  I  can  discover,  is  opposed  to  It.  So  strong 
is  the  evidence  that  no  expert  has  been  found 
willing  to  assert  the  contrary.  Mr.  Hering, 
a  gentleman  of  great  experience,  would  not, 
as  I  have  already  shown,  cMnmit  himself  on 
the  subject,  and,  what  is  still  more  notewor- 
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thy,  Mr.  Cook,  the  engineer  In  charge  of  the 
works,  was  not  asked  to  testify  about  It  Un- 
der these  circumstances,  I  accept  the  opin- 
ion of  Mr.  Kulchllng,  an  expert  of  wide  ex- 
I)erlence,  based,  as  It  Is,  upon  grounds  ^that 
seem  to  be  unanswerable,  and  fortified,  as 
it  is,  by  the  other  proven  facts. 

Now,  this  appears  to  be  the  difBculty  with 
the  defendants'  case  on  this  branch  of  It. 
The  reservoir  does  Its  purifying  work  Imper- 
fectly at  the  time  when  that  work  Is  most 
needed.  To  meet  the  force  of  this  objection, 
the  water  company  resorts  to  proof  of  aver- 
ages and  to  opinion  evidence.-  It  uses  av- 
erages In  two  ways:  First,  it  compares  what 
It  calls  the  average  efficiency  of  the  reservoir 
a^  a  sedimentation  basin  with  the  standard 
prescribed  by  the  expert  witnesses  of  the 
city;  second.  It  compares  Its  average  efficien- 
cy with  that  of  filter  plants.  I  may  say  that, 
In  view  of  the  evidence,  I  regard  averages, 
thus  used,  as  altogether  misleading.  The 
water  company's  expert.  Dr.  McLaughlin, 
says:  "Water  which  does  not  contain  b.  coll 
In  one  cubic  centimeter.  Judging  from  my 
work  on  this  subject,  more  than  50  per  cent 
of  the  times  of  examination  of  this  particular 
water  of  the  Rockaway,  ^ould  Indicate  good, 
wholesome  water,  in  my  opinion."  He  says, 
further,  speaking  of  the  result  of  his  tables, 
In  liKM,  b.  coll  In  one  centimeter  were  pres- 
ent 7  per  cent  of  the  time;  In  1905,  7  per 
cent  of  the  time;  In  1906,  8  per  cent  of  the 
time.  "I  deduce  from  that  that  the  water  is 
good  water." 

This  method  of  deducing  his  conclusion 
Is  attacked  by  the  city's  experts.  They  as- 
sert that  be  cannot  examine  the  water  once 
a  week  for  a  year,  and  then  judge  of  the  ex- 
cellence of  the  supply  by  taking  an  average 
of  the  tests  for  that  year;  that  the  only  way 
In  which  he  can  use  averages  is  by  apply- 
ing them  to  the  results  of  several  examina- 
tions made  of  samples  taken  at  the  same 
time  from  the  same  place.  To  illustrate: 
if  50  samples  were  taken  from  the  same 
place  on  the  same  day,  and  It  were  found 
that  b.  coll  were  not  present  In  one  cubic 
centimeter  in  more  than  50  per  cent,  of  the 
samples,  then  the  water  would  be  considered 
good;  but  if  one  sample  were  taken  on  one 
day  In  each  week  of  the  year,  and  It  were 
found  that  on  45  days  b.  coil  were  not  pres- 
ent and  on  7  days  they  were,  all  that  that 
would  Indicate  would  be  that  on  45  days  the 
water  was  good  and  on  7  days  It  was  either 
bad  or  at  least  open  to  suspicion.  We  cer- 
tainly would  not  be  justified  In  concluding 
that  It  was  unobjectionable  during  7  weeks 
(If  a  day  is  to  stand  for  a  week)  only  because 
it  was  good  for  45  weeks,  it  in  point  of  fact 
It  were  found  that  for  those  7  weeks  it  was 
bad.  Prof.  WInslow's  attention  being  di- 
rected, on  cross-examination,  to  a  statement 
made  by  him  in  a  discussion  published  In 
the  Journal  of  the  New  England  Water  Works 
Association  to  the  effect  that  the  commonly 


accepted.  standaM  Is  that  water  good  to 
drink  should  not  give  a  positive  test  for  the 
coll  bacillus  in '  one  cubic  centimeter,  cer- 
tainly not  over  50  per  cent  of  the  time,  said: 
"What  I  meant  by  that  as  I  explained  a 
few  minutes  ago.  Is  that  if  samples  [be] 
taken  from  the  same  source  under  the  same 
conditions,  not  more  than  50  per  cent  should 
show  b.  coll.  Whrai  they  are  taken  at  dif- 
ferent times,  with  varying  conditions,  that 
conclusion  does  not  apply."  This  statement 
as  applied  to  the  reservoir,  seems  to  me  so  ob- 
vious that  nothing  but  its  bare  annunciation 
would  seem  necessary ;  and  yet  the  defendant's 
entire  case  is  built  up  on  the  opposite  theory. 
In  fact  so  strong  and  positive  has  been  the 
testimony  of  defendants'  experts  on  this  sub- 
ject that  I  should  feel  hesitation  in  presuming 
to  differ  from  them,  were  it  not  that  at  least 
an  equal  weight  of  names  is  on  the  other  side. 
I  think  that  perhaps  the  witnesses  for  the 
company  were  unconsciously  construing  the 
contract  in  a  sense  advantageous  to  that 
side.  They  may  have  assumed  that  when 
the  contract  called  for  pure  and  wholesome 
water,  it  really  meant  that  the  general  av- 
erage of  the  water  throughout  the  entire 
year  should  not  be  below  the  standard;  in 
other  words,  that  if  the  52  samples  tested, 
taken  in  52  different  days,  were  all  blended 
together,  and  the  blend  were  up  to  the  stand- 
ard, the  contract  would  be  satisfied.  If  the 
inhabitants  of  Jersey  City  could  drink  this 
blend  every  day,  the  position  would  be  more 
plausible. 

The  company  endeavored  to  demonstrate 
the  efficiency  of  the  reservoir  as  a  purifier 
In  another  way.  Their  witnesses  compared 
the  number  of  bacteria  In  the  water  of  the 
river,  where  It  flowed  into  the  reservoir, 
with  the  number  of  bacteria  In  the  water 
both  at  the  gatehouse  and  after  it  reached 
jOTSey  City.  Dr.  Leal,  on  this  basis,  for  the 
whole  period  between  June  13,  1904,  and  De- 
cember 10,  1906,  computed  the  average  ef- 
ficiency at  the  dam  to  be  97%  per  cent, 
and  at  the  tap  in  Jersey  City  to  be  99.2  per 
cent.  He  compared  this  average  efficiency 
with  the  average  efficiency  of  the  Little 
Falls  filter,  which  he  himself  superintended. 
This,  he  says,  was  from  September  1,  1903, 
to  September  1,  1904.  97.8  per  cent;  Sep- 
tember 1,  1904,  to  September  1,  1906,  96.4 
per  cent;  September  1,  1905,  to  September 
1,  1906,  96.1  per  cent  Comparing  the  two. 
It  would  seem  that  in  1905  and  1906,  so  far 
as  bacteria  were  concerned,  the  reservoir 
showed  a  higher  percentage  of  efficiency  than 
the  filter.  But  the  question  is  not  whether, 
on  an  average,  the  water  was  good,  or 
whether,  on  an  average,  it  compared  favor- 
ably with  the  average  of  some  other  water, 
but  whether  there  were  times  when  it  was 
polluted.  Such  a  comparison  shows  nothing 
on  this  head.  Dr.  Leal  is  obliged  to  admit 
on  cross-examination,  that  according  to  Dr. 
McLaughlin's  tables,  in  June^  1904,  the  tf- 
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fldency  of  the  reservoir  wbb  only  78  per 
cent.  He  does  not  pretend  tbat  this  was  a 
good  showing,  or  that  each  variations  are  to 
be  found  In  the  filter  plant;  and  the  reason 
is  obvions,  If  we  consider  how  the  work  of 
filtering  is  accomplished.  This  Is  Dr.  Leal's 
description  of  the  process:  "The  system  of 
purification  at  Little  Falls  Is  this:  As  the 
water  enters  the  filter  plant,  sulphate  of  alu- 
minum, from  half  a  grain  or  a  quarter  of  a 
grain  up  to  a  grain  and  a  half  or  two  grains 
to  a  gallon.  Is  added  t»  the  water.  The  eaU 
phate  of  alnminmn,  on  being  added  t»  the 
water,  splits  up  Into  hydrate -of  aluminum, 
which  is  a  flocky,  precipitating  mass.  It  Is 
the  same  principle  as  the  settling  of  coffee 
grounds  with  white  of  an  egg.  This  gelat- 
inous matter  Is  spread  all  through  the  mass 
of  water,  and  It  sinks  down  to  the  bottom, 
carrying  with  It  and  tanjrllng  in  Its  meshes 
carrying  Into  It  all  suspended  matter,  includ- 
ing bacteria.  This  process  takes  place  In  a 
large  sedimentation  basin,  which  holds 
1,800,000  gallons  of  water,  and  the  water 
stays  In  that  about  two  hours.  •  •  • 
The  free  sulphuric  add  is  left  when  the  hy- 
drate (of  aluminum)  Is  split  off,  and  unites 
with  the  lime  base — carbonates  of  lime  and 
soda  (In  the  water  In  Its  natural  state).  The 
water  flows  back  and  forth  in  this  eedi- 
mentation  basin,  and  finally  flows  onto  the 
surface  of  the  (sand)  filters.  What  little  Is 
left  of  the  coagulating  mass,  and  what  few 
bacteria  are  left,  are  almost  entirely  remov- 
ed on  the  surface  of  the  filter."  From  this 
description  It  la  evident  that  the  amount  of 
alumina  Introduced  depends  upon  the  con- 
'  dition  of  the  water.  It  is  so  regulated,  says 
Dr.  Leal,  that  "the  order  to  the  man  in 
charge  Is  to  keep  within  100  bacteria.  We 
don't  care  so  much  about  the  rate  of  efficien- 
cy; but  we  want  less  than  100  bacteria. 
•  •  •  If  ft  is  more  than  a  hundred,  we 
add  a  little  more  sulphate  of  aluminum." 
This,  no  doubt,  is  a  perfectly  accurate 
statement  of  the  matter.  It  agrees  with 
what  is  testified  to  by  all  the  experts;  but, 
so  far  from  bearing  out  Dr.  Leal's  theory  of 
the  reservoir  as  a  purification  basin,  it  shows 
very  dearly  that  the  Important  thing  Is,  not 
so  much  high  percentage  of  efficiency  as  It 
to  absolute  results.  If  500  bacteria  are  left 
In  the  water,  no  matter  how  high  the  per- 
centage of  effldency,  the  result  obtained  is 
unsatisfactory.  "We  want  less  than  100 
bacteria.  If  it  Is  more  than  100,  we  add  a 
little  more  snlphate."  Many  striking  Illus- 
trations could  be  drawn  from  Dr.  McLaugh- 
lin's tables.  Thus  In  March,  1905.  the  num- 
ber of  bacteria  per  c.  c  is,  in  the  river,  9,100. 
The  number  at  the  gatehouse  is  600.  The 
percentage  of  effldency,  calculated  according 
to  the  method  employed  by  Dr.  McLaughlin 
(page  3221,  of  printed  case).  Is  93  per  cent 
I  use  the  gatehouse  figures,  because  the  res- 
ervoir as  a  purifier  is  compared  with  the  fil- 
ter plant  as  a  purifier.  In  the  case  of  this 
latter,  the  figures  relate  to  the  water  as  It 


passes  out  of  the  filter,  not  to  the  water  as 
it  is  delivered  to  Bayonne,  or  other  suburban 
towns.  In  December  of  the  same  year  the 
number  of  bacteria  In  the  river  was  7,2(X); 
the  number  at  the  gatehouse  1,000;  the  per' 
centage  of  efficiency,  therefore,  63  per  cent. 
In  January,  1906,  the  number  of  bacteria  in 
the  river  1,600;  at  the  gatehouse  900;  the 
percentage  of  efficiency,  40  per  cent  If  this 
mode  of  computing  the  efficiency  could  be 
relied  upon,  it  would  condemn  the  reservoir, 
regarded  as  a  purification  agency,  as  ineffldent 
and  almost  useless.  The  fact  is,  however, 
that  it  Is  entitled  to  no  such  condemnation. 
The  method  adopted  appears  to  be  absolutely 
worthless  for  the  following  reason:  What 
Dr.  McLaughlin  did  was  to  take  samples  of 
water  out  of  the  river,  and  out  of  the  reser- 
voir at  the  gatehouse,  and  at  the  tap  in  Jer- 
sey City  on  the  same  day,  and  each  sample 
was  taken  at  about  the  same,  or  nearly 
the  same,  time  on  that  day.  Now,  according 
to  ail  the  evidence.  It  must,  except  under 
sqcb  extraordinary  conditions  as  the  water 
company  would  not  be  obliged  to  provide 
against — for  instance,  an  unprecedented 
drought  lasting  so  long  that  all  the  water  In 
the  reservoir  was  exhausted,  followed  by 
an  unprecedented  freshet— It  must,  I  say, 
take  a  day,  or,  more  likdy.  two  or  three  days, 
for  the  water  to  pass  f ron.  the  mouth  of  the 
river  to  the  gatehouse,  and  it  takes  Just  17 
hours  for  the  water  to  travel  from  the  gate- 
house to  Jersey  City.  To  take,  therefore, 
figures  showing  the  bacteria  In  the  water  at 
these  three  different  places  at  the  same  time 
Is  not  the  slightest  evidence  of  reservoir 
efficiency.  To  find  out  the  efficiency,  we 
must  know  how  the  water  flowing  Into  the 
reservoir  has  been  affected  by  Its  passage 
through  the  reservoir.  This  of  course,  we 
cannot  know  absolutely,  for  the  reasons  here- 
tofore adverted  to;  and,  besides,  the  wat*r 
of  the  river  would,  under  any  circumstances, 
be  diluted  with  the  water  already  In  the 
reservoir.  But  if  we  had  had  a  dally  test 
at  the  gatehouse  and  at  Jersey  City,  it  conid, 
I  think,  have  been  approximated. 

Another  illustration  Is  a  redudio  ad  absrur- 
dum  of  the  method  employed:  On  January 
12,  1905,  the  bacteria  In  the  river  per  c.  c. 
amounted  to  2,700;  the  bacteria  at  the  gate- 
house 5,400.  If  we  could  draw  any  inference. 
It  would  be  that  the  reservoir  had  Increased 
the  pollution.  When  Dr.  McLaughlin's  at- 
tention was  called  to  this,  he  suggested  that 
in  the  long  run  the  figures  given  would  cor- 
rect themselves.  I  doubt  If  we  \\ave  enough 
Instances,  even  for  this  purpose;  but  the 
fundamental  difficulty  would  remain.  We 
would  still  have  average  efficiency,  and  not 
the  efficiency  of  the  reservoir  in  times  of 
freshet  or  drought  followed  by  heavy  down- 
pour. It  to  very  easy  to  see  that,  by  taking 
averages,  very  good  water — ^water  above  the 
standard — delivered  at  one  time  may  be  used 
to  cover  up  the  faults  of  polluted  water  do- 
IWered  at  another  tima. 
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There  to  another,  and,  as  It  seems  to  me, 
Important,  obserratlon  to  be  made  with  re- 
q>ect  to  the  table  showing  the  efficiency  of 
the  filter  plant.  This  table  shows  monthly 
averages  only,  although  dally  tests  were 
made  at  the  filter  works;  and  this  table  deals 
only  with  bacteria  and  not  with  b.  coll.  It 
Is  hardly  possible  that  the  East  Jersey  Water 
Company  made  no  analyses  for  b.  coll,  and 
yet  these  are  not  shown  with  a  view  of  com- 
paring them  with  the  analyses  for  b.  coll 
made  by  Dr.  McLaughlin.  However,  taking 
the  table  as  we  find  it,  It  appears  that  the 
greatest  number  of  bacteria  present  In  the 
filtered  water  in  any  month  Is  300,  aa  the 
average  for  February,  1906.  On  only  two 
other  occasions  did  the  bacteria  rise  above 
200.  In  far  the  larger  number  of  cases  It 
was  much  below  100.  It  Is  not  likely.  In 
view  of  Dr.  Leal's  statement  about  adding 
alumina,  that  these  averages  were  much  ex- 
ceeded on  the  several  days  of  those  several 
months.  The  showing  thus  made  is  a  far 
better  one  than  Is  afforded  by  Dr.  McLaugh- 
lin's monthly  showings  of  the  water  at  the 
gatehouse.  On  January  12,  1905,  there  were 
5,400  bacteria  per  c.  c;  On  three  days  of 
three  other  months  in  the  same  year,  1,000 
or  more.  In  the  three  years  covered  by  his 
monthly  report  once  they  numbered  900,  once 
750,  six  times  they  ranged  between  BOO  and 
700,  and  only  four  times  did  they  fall  below 
100. 

So  much  for  Dr.  McLaughlin's  results  at 
the  gatehouse.  Let  us  look  at  his  results  at 
the  hospital.  It  must  be  remembered  that, 
owing  to  a  lack  of  other  data,  we  are  obliged 
to  compare  the  bacteria  found  at  the  hospital 
with  those  found  at  exit  of  the  filter.  To 
make  a  fair  comparison,  we  should  compare 
the  water  at  the  tap  In  Jersey  City  with  the 
filtered  water  at  the  tap— say  in  Bayonne. 
If  the  water  is  additionally  purified  by  pass- 
ing through  pipes,  as  it  appears  to  be,  then 
the  filtered  water  at  Bayonne  would  make 
a  better  showing  than  the  same  water  at 
Little  Palls.  Here,  too.  Dr.  McLaughlin  gives 
us  an  average,  and  this  average,  from  June, 
1904,  to  December,  1906  (inclusive),  is  175 
bacteria.  This  is  more  than  Dr.  Leal  thinks 
ought  to  be  allowed  to  pass  through  the  filter. 
But  when  we  come  to  analyze  Dr.  McLaugh- 
lin's figures  for  individual  days  we  find  this: 
That  In  1894,  out  of  45  tests,  the  bacterial 
count  was,  on  22  occasions,  300  or  over;  on 
10  occasions,  600  or  over;  once,  1,000;  once, 
1,700,  and  once,  3,700.  In  this  year,  however, 
as  I  have  already  said,  the  reservoir  was 
still  under  construction.  In  1905  there  were 
41  tests.  The  result  was  that  on  12  occasions 
the  bacteria  amounted  to,  or  exceeded,  300; 
on  1  occasion  they  amounted  to  750 ;  and  on 
2  occasions,  to  1,800.  In  1906,  In  51  tests, 
there  were  only  15  occasions,  when  the  count 
exceeded  100,  4  when  It  exceeded  200,  once 
It  was  825,  once  375,  and  once  400,  to  which 
we  ought  to  add  Prof.  Wlnslow's  150,  200, 
and  30O  on  December  ZSth  in  the  Jersey  City 
reservoir;  200,  400,  600,  and  650  on  December 


27th;  600,  700,  1000,  1200  on  March  19,  1907; 
500,  700,  800,  900.  on  March  20,  1907.  From 
such  a  small  number  of  data  in  1907  we 
should  scarcdy  be  warranted  In  drawing 
any  conclusion,  except  this;  Either  that  con- 
ditions were  unusually  favorable  in  1906,  or 
that  the  water  at  the  tap  was  better  than  the 
water  as  It  was  delivered  into  the  small  res- 
ervoirs; for  Prof.  Wlnslow's  results  show 
that  for  two  days  in  March,  1907,  the  water 
contained  considerably  more  bacteria  than  it 
had  contained  at  any  time  in  1906.  The  gen- 
eral result  is  that,  taking  the  best  year.  In  17 
Instances  (counting  Prof.  Wlnslow's  8  anal- 
yses as  only  2,  because  made  on  only  2  days), 
the  number  of  bacteria  exceeded  at  the  tap 
what  Dr.  Leal  thought  was  not  a  satisfac- 
tory number  even  at  the  exit  of  tlie  filter. 

The  bacteria  do  not  necessarily  come  from 
tlie  Intestine  of  either  man  or  beast.  The  b. 
coli  do.  I  do  not  find  any  table  that  Indi- 
cates the  number  of  b.  coli  present  after  the 
witter  has  been  filtered.  We  will  therefore 
have  to  Judge  of  these  by  a  different  rule.  I 
do  not  nnderstand  that  the  water  company's 
experts  quarrel  with  the  rule  stated  by  Mr. 
Whipple;  That  rule  is  this:  "If  the  water 
regularly  shows  the  presence  of  b.  coli  in  ten 
cubic  centimeters,  and  not  In  one  cubic  centi- 
meter, ,lt  may  be  safe  for  use.   Jf  it  contains 

b.  coll  ta  one  cubic  centimeter,  and  not  in 
one-tenth  cubic  centimeter,  it  may  be  consid- 
eteA  as  of  doubtful  quality.  If  it  contains  b. 
coll  in  one-tenth,  but  not  in  one-hundredtli, 
cubic  centimeter,  it  may  be  considered  to  be 
too  much  polluted  to  be  safely  used.  If  it 
contains  b.  coli  In  one-hundredth  cubic  centi- 
meter, the  water  is  quite  certain  to  l>e  seri-  ^ 
ously  polluted." 

Now,  testing  the' water  by  this  rule,  we 
have  the  following  results  derived  from  Dr. 
McLaughlin's  tables:  In  1904,  on  three  oc- 
casions, b.  coli  were  found  at  the  Christ  Hos- 
pital tap,  both  In  1  c.  c  and  in  10  c.  c,  and 
on  8  occasions  In  10  c.  a  In  1906,  b.  coll 
were  found  twice,  both  In  1  c.  c.  and  in  10  c 

c,  and  24  times  In  10  c.  c  In  1906,  b.  coU 
were  found  4  times  both  In  1  a  c.  and  in  10  '^ 
c.  c,  and  82  times  in  10  c.  c.  This  result  is 
rather  noteworthy..  It  shows  that,  while  the 
number  of  bacteria  was  smaller  in  1906  than 
it  was  In  1904,  the  number  of  b.  coll  was 
greater,  on  the  whole.  In  1005  than  It  was  in 
1904,  and  greater  in  1006  than  it  was  la  1906. 
B.  coll,  as  I  understand  the  evidence,  are 
more  indicative  of  undesirable  pollution  than 
are  bacteria.  The  conclusion  from  this  evi- 
dence would  be  that,  applying  the  Whipple 
rule,  in  1904,  the  water  was  of  doubtful  qual- 
ity 7  per  cent,  of  the  time;  In  1906,  5  per  cent, 
of  the  time;  and  In  1906,  8  per  cent  This,  In 
days,  would  be.  In  1904,  25^  days;  in  1906, 
18  days ;  and  In  1906,  29  days— or,  If  we  in- 
clnde  Prof.  Wlnslow's  analysis,  31  days. 

I  now  come  to  the  opinion  evidence,  and, 
first,  the  evidence  of  Dr.  Johnson.  He  and 
Dr.  'McLaughlin  made,  independently,  analy- 
ses of  the  water  at  the  tap  in  Christ  Hospital 
on  March  28  and  20,  1907.    His  tests  showed 
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the  presence  In  one  cnblc  centimeter  of  bac- 
teria whose  nnmbers  In  the  different  tests 
varied  from  210  and  300  In  one  c.  c.  to  220  In 
one-half  of  one  c.  c.  It  is  rather  singular 
that  he  Is  not  called  upon  to  say  whether  he 
regards  this  number  as  satisfactory ;  but  he 
Is  referred  to  Mr.  Whipple's  rule,  and  says 
that  Dr.  McLaughlin's  results  show  water 
within  Mr.  Whipple's  standard.  He,  too, 
evidently  has  In  mind  averages ;  for  he  could 
not  assert  that  according  to  Mr.  Whipple's 
m(b,  as  Mr.  Whipple  himself  Interprets  it, 
water  Is  good  which  contains  b.  coll  In  one 
c.  c.  Then  he  Is  asked  to  compare  the  average 
efficiency  of  the  Boonton  reservoir  with  the 
average  efficiency  of  the  filter  plants  at  Little 
Falls,  Washington,  Albany,  etc,  and  be  says 
It  compares  very  favorably  with  the  results 
obtained  In  those  works.  Her^  again,  we 
have  the  same  fallacy.  What  we  want  to 
know  Is,  not  about  the  averages,  but  whether 
the  reservoir  can  be  depended  upon.  In  all 
seasons  of  the  year,  to  provide  pure  and 
wholesome  water.  If  the  Alter  works  uni- 
formly furnish  sacb  water,  and  the  reser- 
voir does  not,  then,  even  though  the  reser- 
voir may  for  the  greater  part  of  the  time 
give  better  results  than  the  filter.  If  at  some 
time  it  gives  unsatisfactory  results,  then 
It  ia  not  as  efficient  or  as  safe  a  purifying 
agency  as  the  filter  la.  Dr.  Johnson  gives  bis 
evidence  lucidly  and  carefully,  and  I  fall 
to  find  In  any  statement  that  he  makes  any- 
thing at  variance  with  wha.t  is  said  by  de- 
fendants' experts.  Thus,  he  Is  asked  to  ex- 
press his  opinion  whether  it  would  ever  be 
possible  for  an  epidemic  of  typhoid  fever, 
due  to  the  water  supply,  to  break  out  in 
Jersey  City,  and  this  Is  bis  answer:  "If 
there  Is.  a  complete,  or  even  approximately 
complete,  displacement  of  the  water  In  the 
Boonton  reservoir,  and  no  direct  current 
from  the  Rockaway  river  to  the  outlet  of  the 
Boonton  dam,  I  think  it  is  extremely  Improb- 
able that  an  epidemic  would  ever  occur  In 
Jersey  City  due  to  the  water  supply  from  the 
Boonton  reservoir."  Every  witness  In  the 
cause  admits  that,  if  the  water  in  the  reser- 
voir stays  there  long  enough,  it  will  become 
purified.  Dr.  Johnson's  evidence  presupposes 
that  it  does.  He  expressly  says  that  the  riv- 
er water  is  unfit  to  drink.  He  gives  some 
figures  in  reference  to  the  three  reservoirs 
which  supply  Washington,  D.  C.  The  water 
passes  successively  through  all  of  them,  and 
is  then  filtered.  He  says  that  the  period  of 
storage  in  the  first  two  is  from  one  to  two 
days  each,  and  in  the  third  from  two  to  four 
days.  In  the  first,  the  percentage  of  re- 
moval is  70  per  cent ;  in  the  first  and  second 
together,  86  per  cent;  in  all  three,  lu  a  peri- 
od of  from  four  to  eight  days,  03  per  cent 
Then  he  is  asked  the  question,  "Are  any  of 
these  places  [Washington,  Lawrence,  etc.] 
comparable  with  that  of  Boonton  for  effi- 
ciency of  storage?"  and  his  answer  is,  "No, 
sir."  Here,  too,  be  assumes,  for  he  neces- 
sarily must  assume,  that  It  takes  longer  than 
eight  days  for  the  water  to  pa«s,  from  the 


river  to  the  dam ;  for,  If  it  did  not,  then,  on 
his  own  figures,  assuming  that  the  river 
water  was  not  much  diluted,  the  efficiency 
would  be,  or  might  be,  only  93  per  cent,  and 
no  one  pretends  that  this  would  indicate 
satisfactory  work.  Finally  counsel  asks 
this  question;  .  "Now,  Dr.  Johnson,  what 
have  you  to  say  as  to  the  result  showing  an 
average  at  the  tap  of  bacteria  to  be  only  23d 
per  c.  c. — what  have  you  to  say  as  to  the 
quality  of  that?".  He  replies :  "I  consider  it 
a  very  good  result."  Here,  again,  we  have 
averages.  If  bis  attention  had  been  directed 
to  the  results  obtained  by  Prof.  WInslow  in 
March,  1907,  in  the  Jersey  City  reservoirs, 
viz.,  1,000  and  1,200  bacteria  and  b^  coll  pres- 
ent in  one  cubic  centimeter  In  one  sample, 
and  one-tenth  of  one  cubic  centimeter  in 
another,  the  whole  trend  of  his  evidence 
shorws  that  he  would  have  expressed,  as.  to 
that  water,  a  different  opinion. 

Then  we  have  the  testimony  of  Mr.  Herlng. 
He  says  that  the  results  of  Dr.  McLaughlin's 
reports  show  that  the  quality  of  the  w^ter  as 
now  (that  is,  at  the  time  he  testified)  deliver- 
ed to  Jersey  City  Is  of  good  quality — safe 
and  potable.  This  is  a  stronger  statement 
than  Dr.  Johnson's.  Unfortunately,  he  does 
not  state  the  reasons  upon  which  this  opin- 
ion Is  based.  As  he  does  not  quarrel  with 
the  figures  given  by  the  other  witnesses  as 
to  the  length  of  time  during  which  sedimen- 
tation must  continue  in  order  to  eliminate 
pollution,  I  suppose  that  his  opinion  is  found- 
ed upon  the. assumption  that  the  water  has 
time  to  purify  itself.  He  subsequently  stated, 
as  I  have  already  said,  that  he  would  not 
undertake  to  say  how  many  days  it  would 
take  the  water,  under  freshet  conditions,  to 
flow  across  the  reservoir. 

Mr.  Edioe  Harrison  also  testifies  on  this 
subject  His  testimony  Is  based  upon  the 
results  of  Dr.  McLaughlin's  analyses.  He 
says :  "The  fact  is  that  this  reservoir  is  re- 
ducing the  bacteria  to  as  great  an  extent  as 
the  most  improved  modem  filters."  He  must 
of  course,  be  referring  to  averages.  He 
thinks  that  a  reservoir  which  works  auto- 
matically is  superior  to  a  filter  plant  be- 
cause filtration  depends  upon  human  agency, 
and,  if  the  work  be  not  Intelligently  perform- 
ed, the  water  will  run  through  without  be- 
ing adequately  purified.  He  says  that  in  his 
reading  he  has  not  met  with  an  instance  in 
which  infection  has  taken  place  from  a  large 
storage  reservoir,  and  that  the  published  re- 
ports as  to  other  cities  show  the  water 
coming  from  the  Boonton  reservoir  to  be  bet- 
ter than  that  of  other  cities.  Undoubtedly 
It  is  much  better  tlian  the  water  of  a  large 
number  of  the  cities  of  this  country.  The  ar- 
gument would  be  stronger,  If  It  were  not  for 
the  fact  that  it  appears  very  clearly  that  the 
water  of  these  cities  is  polluted,  and  that 
where  cities  having  a  polluted  water  supply 
have  adopted  precautions  the  death  rate  has 
been  greatly  reduced.  In  the  case  in  hand 
Jersey  City  bargained,  not  for  water  less 
polluted  than  that  of  some  other  citiefi,  but 
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for  pure  and  wholesome  water.  There  to 
considerable  force  In  the  suggestion  that  a 
system  which  works  automatically  Is  better 
than  one  which  depends  upon  human  agency ; 
but  this,  of  course,  presupposes  that  the  au- 
tomatic system  is  doing  effective  work.  If 
It  18  not,  then  It  must  be  supplemented  by  hu- 
man agencies.  The  very  point  Is  whether 
the  automatic  system  here  under  examina- 
tion Is  producing  uniformly  good  results,  or 
whether,  to  Insure  them,  sedimentation  must 
not  he  supplemented  by  something  else.  But 
to  this  phase  of  the  controversy  Mr.  Harri- 
son's attention  was  not  particularly  directed. 

Prof.  Sedgwick  says  that  the  serious  ob- 
jection to  a  reservoir,  such  as  the  Boonton 
reservoir,  as  compared  with  a  filter,  is  that, 
if  It  works  badly,  as  he  believes  this  one  does 
from  time  to  time,  there  Is  nothing  that  can 
be  done,  easily,  or  conveniently,  or  quickly, 
to  remedy  the  trouble;  whereas  In  a  filter, 
rightly  supervised,  changes  can  be  made  to 
correct  any  defects  which  may  be  discovered. 
He  considers  a  reservoir  like  the  Boonton 
far  Inferior  as  a  sanitary  safeguard  or  puri- 
fying mechanism,  to  a  filter. 

Referring  to  Mr.  Harrison's  evidence  Mr. 
Kulchllng  says:  "I  do  not  believe  that  Mr. 
Harrison's  statement  Is  correct,  for  the  rea- 
son that  he  does  not  consider  the  possibility 
of  a  freshet,  or  a  high  wind,  or  the  action  of 
the  reservoir  when  covered  with  Ice  In  times 
of  freshet  He  also  Ignores  entirely  the  dem- 
onstration of  the  existence  of  persistent  and 
marked  currents  in  the  reservoir,  as  shown 
by  the  float  experiments,  and  also  by  the 
number  of  bacteria  in  the-  river,  and  at  the 
upper  gatehouse,  and  at  the  tap  in  Jersey 
City.  He  also  stated  that  he  knew  of  no  case 
of  typhoid  fever  produced  by  the  use  of  wa- 
ter from  a  large  storage  reservoir,  whereas 
we  have  the  fact  that  there  was  at  Scranton, 
Pa.,  a  very  serious  epidemic  of  typhoid  fe- 
ver last  December  and  January  from  the  use 
of  Infected  matter  from  a  very  large  stor- 
age reservoir." 

Dr.  Herold.  the  president  of  the  Newark 
board  of  health,  also  testifies  on  the  behalf 
of  the  water  company.  He  Is  asked  a  hypo- 
thetical question,  based  upon  the  capacity  of 
the  river  and  of  the  reservoir,  and  expresses 
the  opinion  that  he  regards  the  works  as  af- 
fording a  safe  method  of  purification.  He 
says  that  Dr.  McLaughlin's  report  shows  the 
water  to  be  of  good  quality  and  the  water  sup- 
ply safe.  But  on  cross-examination  It  la 
evident  that  he  thinks  there  must  be  time 
for  sedimentation.  He  says  It  would  be  bet- 
ter if  the  water  were  given  100  days  to  set- 
tle, but  that  the  minimum  limit  would  be  15 
or  20  days — time  enough,  as  he  says,  for  the 
destruction  of  pathogenic  germs.  These,  he 
thinks,  would  die  In  that  period.  He  is  not 
a  bacteriologist,  and  If  he  thinks  that  path- 
ogenic germs  will  perish  In  20  days  he  dis- 
agrees with  bacteriologists  on  both  sides.  If 
pathogenic  germs  were  not  present,  he  thinks 
perhaps  the  water  could  be  used  In  24  hours. 
Hto  testimony  rests  upon  the  assumption  that 


the  water  does  not  pass  from  the  river  to 
the  gatehouse  In  less  than  15  or  20  days. 

Dr.  Leal  expresses  the  i^lnlon  that  the 
water  delivered  to  Jersey  City  is  pure  and 
wholesome,  .because,  in  addition  to  the  ar^- 
ment  from  averages,  it  appears  that  the 
death  rate  shows  that  during  the  past  three 
years  there  has  been  no  infection;  and  so 
does  Dr.  McLaughlin.  The  argument  from 
the  death  rate  seems  to  me  to  be  the  stron- 
gest that  the  water  supply  company  advances. 
But  Inasmuch  as  there  has  been  no  eplde%aic 
of  water-borne  diseases  in  the  watershed, 
and  few  cases  of  typhoid  fever-H>ne  of  the 
two  testified  to  at  a  distance  from  the  river, 
and  the  other  properly  cared  for — ^the  ar- 
gument derived  from  an  absence  of  epidem- 
ic in  Jersey  City  Is  somewhat  weakened.  The 
reservoir  as  a  safe  instrumentality  of  puri- 
fication has  not  been  put  to  the  test.  In- 
deed, one  of  the  controverted  questions  in 
the  case  Is  whether  an  apparently  slight  in- 
crease in  the  death  rate  In  1906  is  not  at- 
tributable, at  least,  to  one  of  thoee  cases, 
they  being  nearly  coincident  In  point  of  time. 

There  is  nothing  In  Mr.  Sherrerd's  evidence 
that  throws  additional  light  upon  the  con- 
troverted points.  He  merely  says,  what  no 
one  denies,  that  long-time  storage  tends  to 
improve  the  quality  of  the  water  and  Is  an 
effective  way  of  Improving  it  He  also  says 
that  some  tables  prepared  by  Dr.  McLaugh- 
lin, which  he  had  seen,  but  which  are  not 
identified,  indicate  a  low  bacterial  count  and 
show  a  water  of  uniform  quality,  with,  as  a 
rule,  less  than  100  bacteria  per  c.  c.  What 
the  tables  produced  in  evidence  show  has 
already  been  considered.  Sueh  of  his  evi- 
dence as  is  based  upon  tables,  if  any,  not  put 
in  evidence,  cannot  be  regarded  as.  satisfac- 
tory proof. 

I  now  come  to  the  testimony  given  on  be- 
half of  complainants.  Mr.  Whipple  says  that 
his  tests  show  that  the  water  as  delivered 
to  Jersey  City  is  to  some  extent  contami- 
nated, but  in  a  lesser  degree  than  It  Is  in  the 
river ;  that  Judging  from  all  he  knows  of  the 
situation,  It  is  not  at  all  times  pure  and 
wholesome.  Of  all  the  experts  la  the  case, 
with  the  exception  of  Dr.  Leal,  Mr.  Whipple 
made  the  most  exhaustive  examination  of 
the  conditions  surrounding  the  ^upply.  He 
visited  all  parts  of  the  watershed  and  advis- 
ed as  to  the  abatement  of  many  of  the  sour- 
ces of  pollution. 

Prof.  Wlnslow  is  another  witness.  He 
says:  "Prom  my  analyses  (made  In  Decem- 
ber, 1906,  and  March,  1907)  of  the  water  en- 
tering the  reservoirs  at  Jersey  City  (the  two 
small  ones  on  Jersey  City  Heights),  from  my 
knowledge  of  the  watershed  of  the  Rocka- 
way  river,  and  from  my  previous  experience 
In  water  analyses  and  in  the  study  of  water- 
sheds, I  conclude  that  the  water  at  the  inlet 
of  the  reservoirs  (I.  e.,  in  Jersey  City)  at  the 
time  at  which  I  examined  It  varied  consider- 
ably In  quality;  that  at  times  it  i^howed  no 
evidence  of  pollution,  but  that  at  other  times 
It  showed'  distinct  and  conclusive  evidence  at 
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pollution.  At  certain  of  thoee  times  It  was 
not  iHjre  and  wholesome,  •  •  •  free 
from  pollatlon  deleterious  for  drinking  and 
domestic  purposes.  I  base  that  opinion,  first, 
on  the  presence  of  an  excessive  number  of 
bacteria  on  gelatine,  which  probably  indicates 
the  presence  of  sewage  pollution;  and,  sec- 
ond, on  the  presence  of  large  numbers  of  col- 
on bacilli,  which,  in  my  judgment  and  under 
the  circumstances,  indicated  with  certainty 
the  presence  of  excreta  in  the  water, 
•  •  •  In  my  examination  I  found,  for  ex- 
ample, in  the  aftomoon  of  December  26th, 
that  there  were  less  than  200  bacteria  per 
^bic  centimeter,  and  I  got  b.  coll  from  nei- 
ther reservoir  at  one  cubic  centimeter,  and  I 
believe  that  the  water  at  that  moment  was  of 
good  quality.  But  on  tbe  morning  of  March 
20th  I  got  more  bacteria,  and  I  found  b.  coll 
In  both  reservoirs  In  one-tenth  of  a  cubic 
centimeter,  which  was  conclusive  evidence  to 
my  mind  that  at  that  time  there  was  pollu- 
tion in  the  water."  This  evidence  strongly 
Illustrates  the  danger  of  resorting  to  averag- 
es. Neither  Dr.  Leal,  nor  Dr.  McLaughlin, 
nor  Dr.  Johnson  would  pretend,  assuming 
Prof.  Wlnslow's  analyses  to  have  been  ac- 
curately made — and  there  is  absolutely  no 
attack  made  either  upon  his  methods  or  his 
competency — that  those  of  his  analyses  wiiieh 
showed  700  bacteria  (in  other  Instances  1,000 
and  1,200)  and  b.  coli  present  in  one-tenth  of 
a  cubic  centimeter,  indicated  water  of  good 
quality.  Hence  the  necessity  of  taking  ref- 
uge In  averages. 

Prof.  Sedgwick  made  no  analyses  himself. 
His  atteptlon  was  directed  to  those  of  Dr. 
McLaughlin.  He  Is  asked  to  express  his  opin- 
ion upon  their  result.  He  says:  "I  don't 
feel  competent  from  these  alone  to  give  a 
positive  opinion  as  to  the  quality  of  the  wat- 
er at  all  times  and  In  all  seasons,  because  I 
do  not  think  there  are  enough  of  them ;  but, 
80  far  as  they  go,  they  show  that  a  good  deal 
of  the  time  the  water  was  in  fair  sanitary 
condition.  The  number  of  bacteria  at  large 
are  frequently  larger  than  is  desirable  in  a 
good  water  supply,  and  the  occasional  occur- 
rence of  bacillus  coli  in  one  cubic  centimeter 
Is  to  be  regarded  as  throwing  suspicion  on 
the  water.  But,  to  return  to  what  I  said  at 
the  beginning  of  my  answer,  I  do  not  feel 
that  these  are  either  frequent  enough  or  nu- 
merous enough  to  enable  one  to  speak  with 
certainty  as  to  the  good  quality  of  the  water 
and  as  far  as  they  seem  to  me  rather  to  throw 
suspicion  on  the  quality  of  the  water."  This 
is  bis  inference  drawn  from  the 'McLaughlin 
analyses  alone  Then  he  goes  on  to  say  that 
he  would  rely  upon  four  things  In  order  to  de- 
termine the  quality  of  the  water:  First,  up- 
on the  state  of  the  watershed.  In  order  to  see 
whether  the  water  is  or  is  not  contaminated ; 
second,  upon  a  consideration  of  any  means  of 
purification,  partial  or  complete,  to  which 
it  may  be  subjected  before  reaching  the  con- 
sumer ;  third,  upon  its  sanitary  effect  upon 
the  people  using  it;   fourth,  apcm  analytical 


data.  "I  believe  that  an  opinion  as  to  the 
quality  of  the  water  ought  to  be  founded  up- 
on  all  these  data  taken  together."  He  then 
states  that  be  considers  the  water  as  It  flows 
into  tbe  Boonton  reservoir  to  be  at  times 
highly  impure  and  unwholesome.  After  tes- 
tifying that  he  had  seen  and  examined  the 
Whipple  report,  as  well  as  the  McLaughlin 
and  Winslow  analyses,  be  Is  asked  this  ques- 
tion :  "Q.  From  all  those  data,  and  from 
your  own  knowledge  of  tbe  watershed,  and 
from  the  Uphold  records,  what  do  you  say  as 
to  the  water  as  delivered  at  that  point  (the 
aqueduct  at  Jersey  City) 'being  at  all  times, 
pure  and  wholesome?  A.  Taking  into  ac- 
count my  knowledge  of  conditions  on  the  wat- 
ershed of  the  Boonton  reservoir  and  of  the 
analytical  results  obtained  at  various  points 
on  the  system  and  In  Jersey  City,  as  well  as 
the  records  of  deaths  from  typhoid  fever, 
I  believe  that  the  water  as  delivered  into 
the  reservoirs  at  Jersey  City  is  not  at  all 
times  pure  and  wholesome,  but  sometimes 
deleterious  for  drinking  and  domestic  pur- 
poses." After  stating  that  be  has  studied  the 
subject  of  sedimentation,  and  of  the  efficiency 
of  the  Boonton  reservoir  as  a  sedimentation 
basin,  he  says:  "Taking  into  consideration 
tbe  contours  of  tbe  reservoir  bottom,  as 
shown  on  the  map  of  Mr.  Ferris  (the  city  en- 
gineer), and  also  taking  into  consideration 
the  float  experiments,  tbe  distance  from  the 
mouth  of  the  Bockaway  river  to  the.  outlet, 
and  my  general  knowledge  of  the  behavior 
of  water  in  reservoirs,  I  have  no  doubt  that 
at  times  Impure  water  may  be  carried  from 
the  mouth  of  the  Rockaway  river,  where 
it  empties  into  the  Boonton  reservoir,  to  the 
reservoir  in  Jersey  City." 

Mr.  Kuichling  is  another  expert  witness. 
He  says  he  does  not  regard  the  Boonton  res- 
ervoir as  a  reliable  and  efficient  purifying 
mechanism ;  that  its  efficiency  will  be  great- 
ly reduced  in  times  of  freshet,  accompanied 
by  winds  tending  to  accelerate  the  motion  of 
the  water  from  the  mouth  of  the  river  toward 
the  dam  and  gatehouse ;  that  It  will  be  less 
efficient  when  50,000,000  gallons  are  drawn 
out  than  it  is  now,  when  35,000,000  or 
36,000,000  are  being  drawn;  and  that  in 
times  of  drought  and  consequent  low  water, 
followed  by  freshet.  Its  efficiency  would  be 
at  Its  minimum. 

Such  is  the  evidence  of  the  principal  wit- 
nesses on  the  question  whe'ther  the  contractor 
has  complied  with  his  contract  obligation  to 
so  construct  the  works  that  "they  shall  be 
delivered  to  Jersey  City  as  a  completed  oper- 
ating plant,  free  from  pollution"  and  "so 
prepared  as  to  prevent  all  contamination  from 
any  source"  of  "the  pure  and  wholesome  wa- 
ter" to  be  furnished.  I  think  the  weight  of 
the  evidence  is  that,  while  much  has  been 
done  toward  securing  the  end  in  view,  the 
works  are  not  yet  "so  prepared  as  to  prevent 
all  contamination  from  any  source."  What, 
then,  is  the  position  of  Jersey  City?  Not- 
withstanding its  contention  on  this  branch  of 
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th6  case,  It  asks  a  speclflc  pertoriaance  of 
the  contract.  While  Us  allegation  Is  that 
"the  defendants  cannot  convey  and  deliver 
to  your  orator  a  completed  operating  plant 
free  from  pollntlon,  because  polluted  matter 
passed  Into  the  water  supply  from  the  follow- 
ing places:  •  •  •  From  the  Hibernian 
mines;  (e)  from  the  Hibernian  village;  •  •  • 
(J)  from  the  town  of  Dover" — and  that  "no 
intercepting  sewer  has  been  built  at  Boon- 
ton  and  no  sewage  disposal  plant  has  been 
built  at  Dover,"  yet  the  relief  that  it  prays 
IS  that  defendants  may  be  decreed  to  con- 
vey, on  payment  of  Huch  part  of  the  consider- 
ation contracted  for,  as  this  court  may  ascer- 
tain to  be  due.  It  is  quite  within  the  power 
of  the  court  to  decree  performance,  with  an 
abatement  in  the  price  for  that  part  of  thing 
bargained  for  which  the  vendor  to  unable 
to  convey,  and  so  its  prayer  is  not  Inconsist- 
ent with  its  allegations. 

The  purification  of  the  water  could  be  ef- 
fected by  means  of  a  Alter  plant  To  con- 
struct it  and  to  convey  the  filtered  water  at 
Jersey  Olty,  at  the  head  contracted  for, 
would  Involve  great  expense.  It  would  have 
been  so  Important  a  part  of  the  scheme  that, 
had  it  been  contemplated,  it  would  natural- 
ly have  been  mentioned  In  the  agreement. 
The  bill  does  not  pray  for  any  deduction 
grounded  upon  its  absence.  It  may,  there- 
fore, be  dismissed  from  consideration,  unless 
the  evidence  shows  that  it  Is  Indispensably 
necessary  to  a  complete  performance  of  de- 
fendants' contract  obligation.  I  do  not  think 
It  does.  Some  of  the  pollution -complained  of 
has  been  stopped.  A  very  considerable  im- 
provement In  the  case  of  the  Lyondalc  Print 
Works  and  of  Mt  Tabor  has  taken  place. 
Conditions  have  been  Improved  at  Dover  and 
Hlbemia,  and  In  the  factories  on  the  Cooper- 
Lord  estate  at  Boonton.  The  position  of 
these  factories  in  the  gorge,  at  and  below 
the  falls  of  the  Eockaway,  is.  unfortunate; 
but  the  city  contracted  In  full  view  of  the 
situation  and  Is  not  In  a  position  to  complain 
of  It  It  Is  a  situation  that  will  call  for  con- 
stant vigilance  in  the  future. 

Dover. 

pover  and  Hlbernia  seem  to  present  the 
greatest  difficulties.  There  is  this  provision 
In  the  contract:  "Eighth.  It  Is  further  un- 
derstood and  agreed  that  all  sewers  and 
sewage  disposal  works  constructed  or  ar- 
ranged for  by  the  contractor  to  prevent  pol- 
lution or  to  carry  off  pollution  exUtlng  jn  the 
watershed  shall,  under  said  specification  and 
plans,  be  so  constructed  and  arranged  for 
by  him  that,  in  the  event  of  the  purchase  of 
the  water  supply  and  plant  by  Jersey  City  un- 
der any  of  the  options  aforesaid,  the  opera- 
tion and  maintenance  of  such  sewers  and 
sewage  disposal  works  for  the  purposes  afore- 
said shall  not  be  a  charge  upon  or  expense 
to  Jersey  City."  This  clause  is  so  worded 
that  there  Is  no  express  agreement  to  build 


sewage  disposal  works;  but  under  the  pro- 
visions of  the  first  paragraph,  which  provide 
that  the  contractor  shall  so  construct  and 
maintain  the  works  that  the  water  delivered 
therefrom  shall  be  pure  and  wholesome,  and 
that  If  snch  works  and  supply  are  purchased 
they  shall  be  delivered  to  the  city  "as  a  com- 
pleted operating  plant  free  from  pollution  aa 
aforesaid,"  I  think  It  Is  clear  that  the  com- 
pany must  construct  disposal  works  If  they 
are  necessary  to  Insure  the  purity  of  the  wa- 
ter supply.  It  cannot  be  said  of  them,  as  It 
can  be  of  a  filter  plant,  that  they  were  not 
within  the  contemplation  of  the  parties.  They 
are  expressly  mentioned  in  the  contract  it- 
self as  works  that  may  have  to  be  built 

There  can  be  no  doubt  under  the  evidence, 
that  it  was  represented  to  officials  of  the 
city  that  such  works  would  be  constructed. 
Mr.  Ringle,  one  of  the  board  of  finance,  says 
that  during  the  progress  of  the  negotiations 
lie  and  other  members  of  the  board  of  finance 
and  of  the  board  of  street  and  water  com- 
missioners went  to  Dover  on  a  tour  of  Inspeo-, 
tlon,  and  that  they  were  informed  by  Flynn's 
agent  that  If  the  contract  was  awarded  to 
him  they  were  going  to  build  sewers  and 
sewage  disposal  works  at  Dover.    Mr.  Hoos, 
then  mayor  of  the  city,  testifies  to  the  same 
effect     Mr.  Mldllge,  a  member  of  the  bar, 
and  at  that  time  a  member  of  the  board  of 
finance,  says  that  he  stated  to  Mr.  Edwards, 
Flynn's  counsel,  and  to  Mr.  Connelly,  that  un- 
der no  circumstances  would  he,  as  a  member 
of  the  board,  vote  for  a  contract  that  did  not 
provide  In  an  absolutely  complete  measure  for 
the  pollution  that  would  arise  In  the  towns 
of  Dover  and  Powervllle,  and  through  that 
section  of  country  from  which  the  supply 
would  be  taken,  and  that  Mr.  Edwards  and 
Mr,  Connelly  both  stated  that  a  sewage  dis- 
posal works  was  to  be  constructed  and  cared 
for  by  the  towns  that  lay  within  its  territory. 
Mr.  Nolan  says  that  on  one  of  his  tours  as 
a  member  of  the  street  and  water  board  he 
was  told  that  "there  would  be  a  disposal 
works  at  Dover  carried  on  a  level  plain  out- 
side of  Dover,  and  the  solids  to  be  used  for 
manure,  and  the  liquid  to  be  run  into  the  riv- 
er clear  and  pure."     While  these  extracts 
from  the  evidence  show  that  no  definite  plan 
had  then  been  agreed  upon,  or  even  matured, 
they  at  least  Indicate  that  disposal  works  of 
some  sort  were  promised.    The  evidence,  of 
course,  does  not  extend  the  contract  obliga- 
tion;  but  It  certainly  shows  that  the  clause 
was  inserted  after  due  consideration  and  at 
a  time  when  the  contractor  himself  thought 
that  the  works  would  have  to  be  built 

Many  witnesses  were  called  on  both  sides 
to  show  the  condition  of  affairs  In  Dover. 
While  the  trial  was  progressing  the  diligence 
of  the  city's  witnesses  led  to  the  discovery  of 
several  cesspools  and  polluted  drains  which 
discharged  their  contents  into  the  river. 
Where  the  proof  was  dear,  the  evil  was  cor- 
rected by  the  agents  of  the  water  company. 
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llQcb  of  the  eTldence  haa,  for  this  reason, 
become  unlmiwrtant,  except  In  so  far  as  It 
-sbowB  the  extreme  dlfflculty  of  adequately 
protecting  the  river  as  It  flows  through  Dover 
vnder  existing  conditions.  There  are  no  sew- 
«rs  there.  ESach  house  Is  provided  with  a 
-cesspool.  Many  of  these  cesspools  are  built 
up  with  boulder  stones,  uncemented.  Xhelr 
contents  leach  Into  the  surrounding  soil, 
which  Is,  in  large  part,  a  low,  gravelly  plain, 
<:baracterlze^  by  Mr.  Jenkins  as  glacial  and 
easily  permeable  with  water.  The  gravel 
goes  down  to  a  depth  of  10.  feet  or  more,  un- 
til It  strikes  a  hard  pan  "made  up  very  thick- 
iy  vrith  gravel  and  boulders."  In  this  gravel 
the  water  rises  and  falls  as  the  river  rises 
and  falls.  Mr.  Slckley,  a  contractor,  says  he 
has  noticed  this  rise  and  fall  700  feet  from 
the  river.  He  says,  moreover,  tliat  the  cess- 
pools that  he  built  clean  tbemselves.  Some 
of  the  land  is  flooded  in  times  of  freshet 
There  are  drains  in  different  parts  of  the 
town,  generally  covered,  which  occupy  the 
site  of  ancient  brooks  and  still  receive  some 
•of  their  waters. 

Now,  (me  of  the  controverted  Questions  in 
the  cause  is  as  to  the  extent  to  which,  and 
under  what  circumstances,  water  is  purified 
by  flowing  through  soil.  It  is  agreed  that 
-sand  Is  a  better  purifier  than  coarse  gravel. 
In  a  situation  such  as  exists  at  Dover,  Prof. 
Winslow  says  it  would  be  a  miracle  if  some 
■of  the  foecai  matter  did  not  reach  the  river. 
In  the  case  of  a  much  closer  grained  epiX  than 
in  Dover,  Mr.  Kuichling  says  that  the  New 
Tork  state  board  of  health  requires  cest^Kiols 
to  be  maintained  at  a  distance  of  at  least  50 
feet  from  the  stream.  In  this  soil  he  thinks 
they  should  not  be  permitted  at  less  than  a 
-distance  of  100  feet  He  says  there  are  a 
.number  of  cases  on  record  where  the  public 
water  supply  has  caused  an  epidemic  of  ty- 
phoid due  to  infected  matter  passing  through 
permeable  soil.  Prof.  Sedgwick  says  that  50 
feet  Is  the  distance  demanded  by  the  state 
board  of  health  of  Massachusetts  in  the  case 
of  all  streams  which  there  contribute  to  a 
water  supply.  Many  cesspools  in  Dover  are 
less  than  this  distance  from  the  stream.  Con- 
sidering the  situation,  I  should  say  that,  with 
the  exercise  of  even  unusual  vigilance.  It 
would  be  practically  Impossible  to  keep  all 
the  sewage  of  Dover  out  of  the  river.  Not 
only  will  it  percolate  through  the  coarse  grav- 
«!,  otr  be  carried  to  the  river  over  low-lying 
land  In  times  of  flood,  but  there  will  be  a  con- 
stant temptation  to  get  rid  of  it  by  means  of 
secret  drain  connections.  If  proof  of  this 
were  needed,  it  would  be  found  in  the  testi- 
mony already  alluded  to  relating  to  the  dis- 
covery of  pipes  connecting  cesspools  with  the 
river  or  with  drains  leading  Into  it,  and  this 
after  Dr.  Leal  had  been  exerting  all  his  vigi- 
lance to  stop  it  for  several  years.  The  re- 
port of  Mr.  Whipple  shows  that  in  the  water 
above  Dover  he  found  an  average  of  1,825 
bacteria,  while  in  the  water  below  he  found 
an  average  of  29,614.     Of  course,  much  of 


this  may.  have  been  street  wash.  The  con- 
struction of  a  disposal  works  would  require 
the  co-operation  of  the  municipality  of  Dover. 
Neither  the  water  company  nor  Jersey  City 
itself  would  have  the  right  to  enter  upon  its 
streets  and  lay  pipes  therein.  Much  less 
would  they  have  authority  to  compel  the 
householders  to  connect  their  closets  and  cess- 
pools with  those  pipes.  But  it  does  not  ap- 
pear that  the  water  company  has  sought  the 
co-operation  of  Dover  In  this  matter.  On  the 
contrary,  their  position  now  Is  that  such  a 
work  Is  not  necessary.  I  am  unable  to  con- 
cur in  this  view,  unless  such  works  would  do 
more  harm  than  good. 

This  brings  me  to  defendants'  next  conten- 
tion. They  say  that  to  concentrate  the  sew- 
age of  Dover  and  to  discharge  it  Into  tbe 
river  at  a  single  point,  only  partially  purified, 
would  result  In  a  greater  amount  of  pollution 
than  DOW  exists.  Tbelr  position  is  this:  As 
matters  now  stand,  each  house  has  its  own 
cesspool.  The  fluid  matters  which  find  their 
way  out  of  tlie  cesspool  are  quickly  purified 
by  the  natural  soil  acting  as  a  filter.  Very 
little,  either  by  occasional  surface  Inundation 
In  times  of  freshet  or  by  percolation,  finds  its 
way  into  the  river.  If  any  water  coming 
from  the  cesspools  reaches  the  stream.  It  has 
become  purified  on  its  passage  thither.  Con- 
sequently the  pollution.  If  any,  thereby  re- 
sulting, Is  less  than  that  that  would  result 
from  the  discharge  of  partly  purified  water 
coming  from  sewage  disposal  works.  Dr. 
Johnson,  on  behalf  of  the  company,  thus  tes- 
tifies on  this  subject:  "Q.  In  your  opinion, 
would  the  building  of  sewers  in  unsewered 
towns  such  as  Dover  In  such  a  watershed  ef- 
fectually prevent  pollution  or  infection  of 
the  water?  A.  That  would  depend  on  the 
point  of  discharge.  Q.  Supposing  they  dis- 
charged above  the  reservoir?  A.  Then  It 
would  most  certainly  not  prevent  pollution. 
On  tbe  other  hand.  It  would  increase  the 
danger,  because  of  the  concentration  of  the 
polluting  matter  at  one  point"  It  will  be  no- 
ticed that  Dr.  Johnson  Is  asked  only  whether 
the  present  system  would  not  be  preferable 
to  one  which  would  cast  the  entire  sewage  of 
Dover,  unpurlfied,  into  the  stream  below  the 
town.  There  could  be  but  one  answer  to  such 
a  question.  It  is  significant  that  counsel  for 
the  company  did  not  see  fit  to  ask  this  wit- 
ness as  to  the  effect  of  a  sewage  disposal 
works,  although  he  was  an  expert  on  the 
subject 

Dr.  Leal  expresses  an  opinion  upon  the 
very  question  In  the  following  words:  "In 
my  opinion  there  would  be  more  danger  of 
Infection  of  the  water  supply  with  the  sew- 
age system  and  puri^cation  plant  than  under 
present  conditions,  for  this  reason:  There 
Is  a  certain  amount —  I  believe  the  prin- 
cipal pollution  to-day  of  the  Rockaway  river 
comes  from  the  streets  of  towns,  country 
roads,  and  manured  fields.  •  •  •  You 
are  going  to  have  that  Just  the  same  If  you 
have  your  sewage  system,  because  no  sane 
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man  to-day  would  put  In  the  combined  sys- 
tem. •  •  •  To  the  best  of  my  knowledge 
and  belief  to-day  there  Is  no  direct  fcecal 
pollution  of  the  river;  that  Is,  I  don't  be- 
lleTft  there  Is  any  pipe  carrying  foecal  mat- 
ter, or  I  don't  believe  any  foecal  matter  gets 
Into  the  Rockaway  river,  unless  somebody 
uses  the  banks,  which  cannot  be  prevented, 
and  the  only  possible  foecal  matter  which  can 
get  Into  the  river  to-day  is  either  through 
percolation  or  through  flowing  over  the 
ground.  '  Now  that  Is  a  very  small  propor- 
tion of  the  total  foecal  sewage  of  Dover 
— a  very  small  proportion.  »  •  •  Now, 
you  are  going  to  bring  In  all  this  matter  al- 
together to  one  point;  that  Is,  you  are  go- 
ing to  connect  houses  which  cannot  pollute 
the  river  or  Its  tributaries,  bring  their  sew- 
age right  to  one  point,  and  you  are  going 
to  keep  It  all  there.  You  are  going  to  pu- 
rify It.  Well,  If  you  purify  It  up  to  95  per 
cent,  yon  are  doing  pretty  well,  and  you  will 
be  lucky  to  get  that  It  will  be  nearer  90. 
That  means  that  there  Is  10  per  cent  that 
goes  Into  the  river.  Now  I  believe  that  10 
per  cent.  Is  a  great  deal  more  than  goes  In- 
to the  river  to-day.  I  don't  believe  that 
there  Is  one  or  a  half  per  cent,  that  goes  Into 
the  river  to-day."  Now,  this  Is  a  very  strong 
presentation  of  the  case.  If  the  premises 
were  well  founded.  It  would  be  difficult  to 
resist  Dr.  Leal's  conclusion.  I  am  Inclined 
to  think  that  Dr.  Leal  takes  too  favorable 
a  view  of  the  conditions  prevailing  In  Dover. 
He  overlooks,  or  rather  does  not  give  suffi- 
cient weight  to,  the  consideration  that  peo- 
ple sometimes  neglect  to  empty  their  cess- 
pools when  full;  that  they  dump  their  con- 
tents In  places  where  they  ought  not  to ;  that 
freshets  may  occur  In  this  low  valley  which 
will  overflow  the  cesspools  in  parts  of  the 
town;  that  the  soil,  being  a  coarse  gravel. 
Is  easily  permeable  by  water;  that  there 
will  be  a  constant  temptation  to  connect,  se- 
cretly, the  closets  and  cesspools  with  the  cov- 
ered drains  that  carry  oft  the  surface  wa- 
ter; and  that,  even  with  vigilant  outside 
8uper\'Ision,  the  agents  of  Jersey  City  will 
not  be  allowed  to  enter  private  dwellings 
and  other  buildings  merely  with  a  view  to 
secure  evidence.  In  theory,  resort  may  be 
had  to  the  Injunction  process  of  this  court 
In  practice,  this  resort  would,  perhaps,  Ije 
Ineffective,  because  of  the  difficulty  and  de- 
lay In  obtaining  proof  such  as  the  court 
could  act  upon. 

Dr.  Herold  in  a  quallSed  way  agrees  with 
Dr.  Leal.  lie  says,  with  a  properly  super- 
vised system,  privies  would  be  less  likely  to 
pollute  the  water  supply  than  a  disposal 
works.  He  says,  however,  that  sewage  dis- 
posal works  are  satisfactory  where  the  soil 
is  proper,  and  that  the  percentage  of  puri- 
fication ordinarily  obtnined  by  these  works 
Is  not  over  90  per  cent.  Then  he  indicates 
what  he  means  by  a  properly  supervised  sys- 
tem: "I  mean  that  it  must  be  policed,  and 
there  must  be  some  one  to  go  over  the  shed 


at  all  times  and  see  that  there  are  no  privy 
vaults  that  are  flowing,  no  cesspools  that  are 
overflowing,  and  the  condition  of  the  property 
on  the  banks  of  the  river  must  be  kept  free 
of  polluting  organic  material."  If  Dover  It- 
self were  being  supplied  with  the  water  for 
drinking  purposes,  and  Its  citizens,  therefore. 
Interested  In  having  their  supply  pure.  It  la 
easy  to  suppose  that  ^ectlve  ordinances 
would  be  passed  to  regulate  the  use  of  cess- 
pools, drains,  and  sewers,  ai^d  that  Its  po- 
lice and  health  agents  would  be  vigilant  In 
enforcing  them,  and  that  they  would  have 
the  good  will  of  the  entire  community  in  do- 
ing so.  This,  I  Imagine,  Is  the  sort  of  sa- 
pervlsion  that  Dr.  Herold  would  think  neces- 
sary. It  can  hardly  be  supposed  that  the 
agents  of  a  distant  municipality,  partl^mlarly 
If  they  should  perform  their  duties  with  any 
degree  of  vigor,  would  stand  on  a  similar 
vantage  ground.  Friction,  and  even  hostility, 
would  be  the  natural  results  of  any  attempt- 
ed interference  by  one  municipality  with  the 
Internal  arrangements  of  another.  "A  prop- 
erly supervised  system,"  to  use  Dr.  Herold's 
words,  "could  hardly  be  expected." 

On  the  other  hand,  the  complainant's  ex- 
perts say  that  within  a  very  few  years  sew- 
er pollution  works  have  been  so  far  perfect- 
ed that  the  polluted  water  passing  through 
them  Is  or  may  be  so  completely  purlfled  that 
it  can  even  be  drunk  with  Impunity.  Prof. 
Wlnslow  says:  "Practice  In  sewage  disposal 
has  reached  such  a  stage  in  the  last  few 
years  that  we  can  obtain  any  result  that  we 
choose.  If  It  Is  desired  to  produce  an  effluent 
organically  pure,  but  not  purlfled  from  bac- 
teria, that  can  be  done  chiefly.  If,  on  the 
other  hand.  It  is  designed  to  produce  an  ef- 
fluent of  such  a  quality  that  It  can  be  turned 
Into  a  drinking  water  supply  with  Impunity, 
that  can  also  be  done."  Prof.  Sedgwick  te»- 
tlfles  that  he  observed  some  evidences  of  at- 
tention to  privies,  but  no'  arrangements  for 
cemented  ones  carefully  emptied  by  those 
In  charge  of  the  water  supply,  such  as  are 
found  on  the  Metropolitan  water  sui^ly  of 
Boston,  nor  any  placards  forbidding  the  pol- 
lution of  the  stream.  He  says,  further:  "I 
do  not  observe  any  sewage  disposal  plant 
such  as  In  my  judgment  ought  to  exist  In  the 
city  of  Dover,  If  the  water  of  the  Rockaway 
river  Is  to  be  used  as  a  source  of  supply  for 
the  Boonton  reservoir.  •  •  •  I  believe 
that  the  sewage  disposal  plant  Is  vastly  pref- 
erable [to  the  situation  as  It  there  Is],  and 
that  It  would  be  a  much  safer  arrangement." 
Mr.  Kulchling  says  that  It  Is  possible  to  pre- 
vent substantially  the  Dover  contamination 
from  entering  the  Rockaway,  and .  be  esti- 
mates the  cost  of  a  sewage  disposal  works  at 

?;i05,ooo. 

Taking  Into  account  all  the  testimony.  It 
seems  to  resolve  Itself  Into  a  matter  of  ex- 
pense. The  purification  effected  by  the  dis- 
posal works  to  which  Dr.  Leal  referred  was, 
no  doubt,  partial.  There  Is  nothing  in  the 
case  to  throw  doubt  upon  the  evidence  of 
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Prof.  WInslow  to  tbe  effect  that  If  the  proper 
methods  be  adopted  tbe  -water  can  be  puri- 
fied to  such  an  extent  as  to  render  the  efflu- 
ent harmless.  Naturally,  the  company  does 
not  wish  to  incur  this  expense;  but  if  it  be 
necessary,  in  order  to  conform  to  the  terms 
of  their  contract  to  furnish  pure  and  whole- 
some water,  the  matter  of  expense  Is,  from 
a  legal  standpoint,  irrelevant  I  think  that 
the  weight  of  the  evidence  is  that  the  river 
as  it  passes  through  Dover  is  very  consider- 
ably polluted,  that  freshets  may  Increase  the 
danger  and  that  a  properly  constructed  dis- 
posal worlts,  properly  managed,  would  be  a 
considerable  safeguard.  It  is  no  answer  to 
this  to  assert  that  the  worIi:s  nUght  be  care- 
lessly managed  and  that  the  risk  of  pollution 
would  then  be  greater.  If  It  can  be  assumed 
that  In  a  matter  so  vital  to  the  health  of  the 
city  there  would  be  mismanagement  of  tbe 
works,  the  same  assumption  would  have  to  be 
made  In  reference  to  tbe  supervision  of  Do- 
ver by  Jersey  City  officials  under  present  con- 
ditions. Such  an  assumption  would  be  fatal 
to  Dr.  Leal's  contention,  for  he  admits  that 
the  situation,  as  It  Is  to-day,  Is  one  requiring 
ceaseless  vigilance.  Only  because  of  that 
vigilance,  which  he  says  Is  now  being  exer- 
cised by  himself  and  his  subordinates.  Is  tbe 
water  supply.  In  his  estimation,  safe.  Assum- 
ing that  the  same  degree  of  vigilance  would 
be  exercised  by  the  city  with  reference  to 
Its  disposal  works  that  is  now  being  exercised 
by  the  water  company,  whose  management 
is  itsdf  the  subject  of  criticism  by  Prof. 
Sedgwick  in  the  extract  from  his  testimony 
that  I  have  before  Quoted,  then  I  think  the 
weight  of  tbe  evidence  shows  tb&X  disposal 
works  would  afford  added  protection.  If  I 
had  thought  that  the  evidence  did  not  sup- 
port that  view,  I  should  have  been  forced  to 
the  conclusion  that  a  filter  plant  should  be 
provided  In  order  to  satisfy  the  paramoimt 
contract  obligation  to  fnmlsb  pure  and 
wholesome  water. 

HlbembL 

I  now  come  to  Hlbemla.  Here,  too,  I 
tbink  conditions  are  unsatisfactory.  The 
hamlet  is  thus  described  by  Mr.  Kulchling: 
"The  village  or  settlement  of  Hlbemla  Is 
essentially  a  mining  camp.  It  contains  nu- 
merous  small  houses  occupied  by  the  miners, 
and  there  are  about  1,200  to  1,000  people 
there.  Of  that  number,  from  1,000  to  1,200 
work  underground  In  tiie  mines  during  the 
day.  While  they  are  underground  their 
wastes  mingle  with  the  mine  drainage  water, 
which  is  pumped  to  the  surface  and  flows 
into  the  brook  that  runs  through  this  little 
settlement  or  village.  This  village  Is  In  a 
narrow  valley,  with  steep  hilisldes.  These 
bouses  are  not  of  a  high  class  of  construction. 
They  have,  many  of  them,  privies  adjacent 
to  nmways  for  water — what  would  be  called 
a  water  course  or  d^ression  In  the  grroimd 
not  containing  running  water.  Some  are 
only  running  brooka  and  rlTuleta.     PIgpena 


and  hencoops  and  stable  yards  generally  are 
located  so  that  the  drainange  flows  off  read- 
ily. The  water  in  the  Hlbemla  brook  Is  dis- 
colored and  visibly  and  palpably  polluted, 
both  from  what  surface  water  there  Is  as 
well  as  from  the  mine  drainage.  One  of 
the  mines  delivers  water  that  is  as  discolored 
and  opaque  as  almost  any  city  sewage. 
From  another  the  water  comes  out  clear. 
In  this  latter  case  the  water  Is  used  for  con- 
densing the  steam  of  the  mine  engine,  tbe 
hoisting  engine  at  tbe  surface.  In  the  other 
case  It  cannot  be  so  used,  I>ecause  it  is  too 
dirty  for  that  purpose.  I  am  Informed  by 
tbe  sui>erlntendent  at  the  time,  access  to  the 
same  having  been  refused,  that  there  are 
no  sanitary  conveniences  fot  the  miners 
xmderground."  The  brook  here  spoken  of 
flows  Into  Beaver  brook,  which  flows  Into 
the  river  Just  below  Rockaway  village,  at  a 
point  about  8  miles  above  tbe  reservoir,  If 
measured  along  the.  stream,  or  about  4^ 
miles  In  an  air  line. 

The  description  of  the  village  as  above 
given  Is  not  controverted.  The  defendants 
called  Mr.  Munson,  tbe  mine  superintendent 
He  admits  that  there  is  a  moderate  descent 
from  all  tbe  bouses  toward  tbe  brook.  Of 
the  surface,  he  says  "It  la  a  rather  rocl^ 
surface;  very  rocky  surface,  In  fact"  The 
privy  vaults  are  formed  by  digging  down  In 
the  soli,  which,  In  the  valley,  is  loose  stone. 
He  says  that  at  the  suggestion  of  Dr.  Leal  and 
Dr.  Herold,  and  by  direction  of  the  mine 
owners,  be  took  down  an  old  mining  bouse, 
and  that  where  the  vaults  were  filled,  or 
nearly  so,  they  dug  new  ones,  built  of  loose 
stone,  uncemented;  that  as  to  the  mines 
themselves,  tbe  men  use  as  a 'substitute  for 
privies  old  abandoned  levels,  and  that  if 
tile  men  are  known  to  go  elsewhere  they 
are  discharged.  He  also  says  the  men  drink 
the  mine  water,  and  that  he  has  never  Icnown 
of  a  case  of  typhoid  fever  there.  Comment- 
ing on  the  condition  of  affairs.  Dr.  Leal  says 
that  the  superintendent  described  tbe  con- 
ditions exactly:  that  be  would  only  state 
that  there  Is  no  direct  contamination  of  the 
brook;  that  where  the  privies  were  too  near 
tbey  were  moved  back  (he  does  not  say  how 
far);  and  that  some  of  the  houses  have  been 
pulled  down.  He  adds:  "I  regard  it  in  as 
good  a  condition  as  It  Is  possible  to  get  such 
a  place.  It  Is  only  a  mining  camp,  and  there 
is  no  pollution.  Tbe  only  pollution  that  there 
can  be  is  by  washing  over  the  surface." 
Being  asked  why,  if  an  epidemic  should 
break  out  the  germs  would  not  be  washed 
over  the  surface  down  Into  the  brook,  and 
from  thence  into  the  reservoir,  he  says: 
"That  Is  possible;  and  It  Is  possible  of  any 
place  in  the  watershed,  or  any  single  house  in 
the  watershed.  I  would  state  that  a  case 
of  typhoid  fever  has  never  been  known  In 
Hlbemla,  and  that  the  privy  vaults  are  in 
fair  condition,  so  that  ^ven  If  there  was  a 
case,  or  two,  or  tbreey  there  would  be  no 
practical  danger.    Such  a  tbiDg  is  not  likely 
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to  bappen,  but  tbe  possibility  cannot  be  de- 
nied for  a  mommt"  As  to  this  Mr.  Whipple 
says:  "If  a  case  of  typhoid  fever  should 
occur,  and  the  discharge  of  the  basins  enter 
the  prlry.  It  would  be  somewhat  surprising 
If,  through  the  agency  of  flies,  the  Infection 
was  not  transferred  to  some  other  house, 
or  some  other  patients,  or  some  other  of  the 
population  there,  and  It  would  be  a  very 
easy  matter  for  a  severe  epidemic  to  sweep 
through  such  a  settlement  as  there  exists. 
The  conditions  would  be  somewhat  analo- 
gous to  the  conditions  In  some  of  tbe  military 
camps  of  our  soldiers  during  the  Spanish 
War,  where  typhoid  fever  did  brealt  out" 
Nqw,  taking  into  consideration  the  class 
of  persons  Inhabiting  this  camp,  their  utter 
Ignorance  of  sanitary  rules,  the  absence  of 
police  and  sanitary  supervision,  the  lay  of 
the  land  and  the  character  of  the  soil 
through  or  over  which  polluted  liquids  might 
flow  Into  the  brook,  and  the  admitted  fact 
that  tbe  waters  of  the  brook  are  to  some  ex- 
tent polluted  at  all  times,  It  seems  to  me 
plain  that  if  even  a  slight  epidemic  of  water- 
borne  disease  should  break  out,  and  some  of 
the  germs  of  disease  be,  as  they  would  be 
likely  to  be,  washed  Into  the  brook,  they 
would  quickly  reach  the  river,  and  then  it 
would  be  merely  a  question  of  conditions 
in  the  reservoir  whether  they  would'  or 
would  not  settle  or  die  before  they  passed 
Into  the  effluent  pipes  at  the  gatehouse. 
As  I  have  said  before,  Jersey  City  is  entitled 
under  Its  contract  to  an  efficient  mechanism 
for  purifying  the  water,  and  there  is  no  con- 
trivance In  the  mechanism  as  constructed 
to  guard  against  the  dangers  of  Hibemia 
brook.  Kulchllng  estimates  that  the  total 
cost  of  pollution  works,  including  a  capital 
sum  which  at  5  per  cent,  would  produce 
$900  a  year  for  operating  expenses,  would 
be  $46,000. 

Mt.  Tabor. 

Mt  Tabor  Is  a  summer  camping  ground. 
It  lies  about  a  mile  and  a  quarter  south  of 
tbe  river.  There  is  a  brook  rising  to  the 
north  of  tbe  hamlet,  which  flows  Into  It 
Here  Mr.  Whipple  found  sanitary  conditions 
very  much  better  than  they  were  in  Hlber- 
nla — ^no  aewer  system,  but,  on  the  other 
band,  "no  open  privies,  or  only  a  few." 
These,  as  I  understand  It,  do  not  drain  natu-^ 
rally  Into  the  brook.  The  specific  complaint, 
is  appears  from  tbe  testimony  of  Mr.  Kulch- 
llng, Is  that  the  contents  of  the  cesspools, 
when  emptied,  are  dumped  upon  or  near 
manure  heaps  within  a  few  hundred  feet 
or  less  of  a  water  course  or  ditch  which 
finds  Its  way  into  the  brook.  Dr.  Berold 
says  that  there  is  no  possibility  of  foecel 
matter  getting  into  the  stream,  which  Is  400 
feet  away;  that  the  course  of  the  polluted 
water  is  away  from  it;  and  that  under  ex- 
isting conditions  he  cannot  conceive  of  con- 
tamination or  menace  of  contamination  from 
this  source   It  appears  to  me  that  on  the  evl'; 


dence  nothing  appears  but  tbe  rleik  which  is 
incurred  from  taking  a  water  siipply  from  a 
densely  populated  watershed,  and  which 
Jersey  City  assumed  when  she  entered  into 
the  contract  The  situation  too,  is  such  that 
it  is  easily  controllable. 

Boonton  Drain. 

The  next  question  that  I  shall  consider 
is  the  Boonton  intercepting  sewer  or  drain. 
It  is  agreed  on  both  sides  that  such  a  drain 
or  sewer  is  necessary.  Boonton  is  built  on 
the  steep  sides  of  a  hill,  which  to  the  west 
slopes  toward  the  river.  The  defendants 
say  that  they  have  provided  an  open  drain 
on  the  property  of  the  Morris  Canal  &  Bank- 
ing Company.  It  is  at  present  unnecessary 
to  review  the  evidence  beariog  upon  the 
question  whether  it  is  sufficient  It  seems 
to  be  admitted  that  the  water  company  has 
nothing  but  a  license  to  maintain  it,  and  it 
does  not  appear  that  this  license  is  irrevo- 
cable. Until  a  better  title  is  shown,  I  think 
that  the  company  has  not  discharged  its 
obligation. 

The  Rag  Mill  at  PowerviUe. 

There  is  a  considerable  amount  of  evidence 
relating  to  this  mill.  It  lies  from  1%  to  2 
miles  above  tbe  reservoir,  and  formerly  dis- 
charged a  large  amount  of  wastage  into  the 
stream,  of  such  a  character  as  to  attract  to 
It  especial  notice.  Tbe  bill  charges  that  the 
defendants  are  under  contract  to  "eliminate" 
it  The  defendants  deny  any  such  obligation 
and  say  that  It  is  no  longer  a  nuisance. 

First,  as  to  tbe  legal  question:  It  appears 
that  the  officials  of  Jersey  City  had  during 
their  tours  of  inspection  seen  this  mill  and 
that  they  thought  it  very  objectionable. 
Prior  to  the  signing  of  the  contract  of  Feb- 
ruary 28,  1899,  Mr.  Edwards,  who  was  act- 
ing as  counsel  for  the  contractor,  addressed 
this  letter  to  the  mayor:  "Jersey  City,  Jany. 
6,  '99.  Hon.  Bd\^ard  Hoos,  Mayor,  Jersey 
City — My  Dear  Sir:  When  the  sewer  in- 
spection was  made  of  tbe  Rockaway  water- 
shed under  the  pending  proposal  to  my 
client  Patrick  H.  Fiynn,  to  furnish  a  new 
water  supply  to  Jersey  City,  attention  was 
called  by  his  engineers  to  the  rag  factory 
at  PowerviUe  as  among  the  possible  sources 
of  pollution.  You  were  then  told  that  It 
was  the  Intention  of  the  contractor  to  re- 
move the  same,  althon^  no  specific  mention 
bad  been  made  of  this  place  in  tbe  specifica- 
tion of  the  proposal.  I  beg  to  assure  yon 
that  such  removal  has  always  been  contem- 
plated in  our  plans  and  that  if  the  cwitract 
is  awarded  to  him  such  removal  must  take 
place.  Yours  respectfully,  Wm.  F.  Edwards, 
P.  H.  Fiynn."  The  letter  as  originally  writ- 
ten was  signed  only  by  Mr.  Edyrards,  but 
when  the  contract  was  ready  for  signature 
Mayor  Hoos  refused  to  sign  It  unless  Fiynn 
also  signed  the  letter.  TMs,  after  some  lit- 
tle demur,  be  did,  and  then  Hoos  signed  tbe 
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contract  The  water  company's  position  Is 
tbat  the  letter,  not  being  a  part  of  the  for- 
mal contract,  Is  not  binding  upon  It.  There 
Is  other  testimony  npon  the  subject;  but 
I  shall  here  only  refer  to  that  of  Mr.  Wil- 
liam H.  Corbln,  which  is  the  most  favor- 
able to  the  defendants'  contention.  He  says 
that  In  a  conversation  between  representa- 
tives of  the  city  and  of  the  water  company, 
shortly  before  the  water  company  under- 
took Flynn's  obligations,  reference  was  made 
(Inter  alia)  to  Mr.  Edwards'  promise  to  re- 
move the  rag  mill,  and  that  Mr.  Gardner, 
the  president  of  the  company,  said  that  he 
had  examined  the  written  contrncts  and 
specifications  with  great  care,  and  had  made 
estimates  upon  them,  and  If  the  parties  he  , 
represented  were  to  undertake  the  work  at 
all  It  would  be  on  the  basis  of  those  writ- 
ten contracts,  and  if  there  was  any  other 
understanding  ontslde  of  those  contracts  by 
anybody  he  woold  have  nothing  to  do  with 
them,  and  the  negotiations  might  as  well 
stop,  because  those  he  represented  would 
not  undertake  any  contracts  modified  In  any 
such  way.  To  this  Mr.  Record,  represent- 
ing the  dty,  replied  that,  of  course,  that 
was  so,  Jtnd  if  the  Security  Company  and 
the  East  Jersey  Water  Company  came  In 
they  would,  of  course,  be  held  to  what  the 
written  contracts  required,  and  the  city 
would  not  accept  (requlre[?l)  anything  else. 
He  says  the  subject  dropped  there,  and  no- 
body again  referred  to  the  matter. 

In  this  conversation  the  reference  was  not 
alone  to  the  rag  mill,  1?ut  also  to  disposal 
works  and  other  subjects,  on  which  the  par- 
ties even  then  seem  to  have  differed.  1  will 
assume  that  It  was  understood  by  both  sides 
that  the  water  company,  if  it  undertook  the 
work,  would  be  bound  by  the  written  contract, 
and  by  that  only.  What,  then,  was  the  writ- 
ten contract?  It  is  elementary  that  a  con- 
tract may  be  contained  In  more  than  one 
writing.  If  several  papers  are  executed  at 
the  same  time  as  parts  of  one  transaction, 
they  together  constitute  the  contract.  The 
formal  contract  expressly  declares  that  its 
provisions  shall  bind  the  assigns  of  Flynn 
and  that  the  specifications  and  proposal-  are 
made  part  of  it.  The  specifications  contain 
this  clause:  "The  advertl.«ement,  the  speci- 
fications, the  accepted  proposals,  and  all 
maps,  plans,  and  drawings  accompanying, 
attached  to,  or  described  therein,  the  speci- 
fic contract,  and  the  contractor's  bond,  are 
to  be  considered  essential  portions  of  the 
complete  contract."  Now,  It  seems  to  me 
that  the  tindertaklng  contained  In  the  B4- 
wards-Flynn  letter  was  a  proposal  of  Flynn, 
accepted  by  the  city,  and  therefore  one  of 
the  accepted  proposals  mentioned  in  the 
above  clause.  It  conclusively  appears  from 
Mr.  Corbin's  testimony  that  the  water  com- 
pany had  notice  of  it.  As  It  was  agreed  on 
all  hands  that  the  writings  were  to  be  re- 
jrarded  as  declaring  the  extent  of  the  com- 
Vfloy's  Habillty,  and  as  this  was  one  of  them, 
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It  bound  the  company   just  as  any  other 
writing  did. 

But  this  does  not  solve  the  question  pre- 
sented. The  evidence  shows  that,  acting  un- 
der the  suggestion  of  Dr.  Leal,  who  told 
them  that  they  were  throwing  away  that 
which  could  be  utilized,  the  proprietors  of 
the  mill  stopped  pouring  their  waste  into 
the  river.  It  is  no  longer  a  menace  In  any 
other  sense  than  any  factory  along  the  river 
bank  having  wastage  to  deal  with  is.  There 
is  always  a  possibility  that  the  desire  to  get 
rid  of  it  in  the  easiest  and  cheapest  way,  or 
carelessness  or  disobedience  of  orders,  may 
result  In  pollution.  But  there  is  no  law  that 
forbids'  the  establishment  of  factories  along 
streams  used  for  a  water  supply.  If  the 
rag  mill  is  now  objectionable,  so  are  the 
factories  along  the  river  bank  in  Dover, 
Rockaway,  and  Boonton.  The  agreement 
contained  in  the  letter  is  to  "remove"  the 
mill.  It  is  possible  that  the  water  company 
could  purchase  It  at  such  a  price  as  the 
owners  might  see  fit  to  ask  for  It;  but  it 
may  be  doubted  whether  It  could  be  con- 
demned as  a  whole  If  It  could  not  he  shown 
to  be  a  nuisance.  I  have  no  doubt  tbat  Jer- 
sey City  may  condemn  a  strip  of  land  along 
the  river  banks  for  the  purpose  of  preserv- 
ing the  purity  of  its  water  supply.  I  think 
It  could  condemn  a  strip  of  suitable  width 
for  the  purpose  of  guarding  that  supply, 
wlthoat  any  proof  of  present  nuisance;  but 
I  should  doubt  whether  it  could  condemn  a 
factory  property  In  Its  entirety,  extending, 
back  a  considerable  distance  from  the 
stream,  merely  because  it  was  a  factory 
property  situate  on  the  river. 

Assuming,  then,  that  the  letter  of  the 
promise  has  been  broken,  what  is  the  con- 
sequence? The  removal  of  the  mill  was 
stipulated  for,  that  the  purity  of  the  supply 
might  be  conserved.  If  the  city  gets  a  sup- 
ply free  from  the  pollution  caused  by  the  op- 
eration of  the  works  in  an  objectionable 
way,  the  substantial  object  has  been  attain- 
ed— ^the  abatement  of  the  nuisance  has  been 
effected.  Even  if  the  owners  should  conseut 
to  sell,  they  might  take  the  money,  establish 
themselves  anywhere  else  along  the  river, 
and  continue  the  same  business  in  the  same 
way  ttiat  they  are  now  conducting  it.  Jer- 
sey City  would  be  powerless  to  object,  un- 
less they  should  begin  to  pollute  it  again. 
According  to  his  promise,  Flynn  was  obliged 
to  remove  the  factory.  Suppose  he  purchas- 
ed it;  there  Is  nothing  In  the  contract  that 
woTiU  have  obliged  him  to  convey  it  to  the 
city.  Wliy,  then,  should  the  city  have  the 
price  or  value  of  this  factory  deducted  from 
the  price  of  the  works?  I  am  of  the  opinion 
that  relief  in  respect  of  this  should  be  de- 
nied. 

I  have  now  reviewed  the  principal  sources 
of  pollution  mentioned  In  the  bill.  I  do  not 
think  It  necessary  to  notice  In  detail  any 
of  the  others.    The  evidence  does  not  satisfy 
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me  that  they  are  at  preseDt  polluting  the 
stream.  If  they  shall  do  so  In  the  futare, 
they  may  be  enjoined  on  the  very  salutary 
principle  established  In  State  Board  of 
Health  t.  Diamond  Paper  Mills,  63  N.  J.  Eq. 
Ill,  51  Atl.  1019,  on  appeal  64  N.  J.  Eq.  793, 
53  Atl.  1125 — a  case  that  decides  that  the 
prohibition  Is  against  putting  any  polluting 
matter  Into  any  stream  or  tributary  which 
furnishes  a  water  supply  at  any  point  what- 
ever above  the  point  at  which  the  supply  Is 
taken,  and  without  any  rrferenee  to  the 
question  whether  the  stream  appears  to  be, 
or  Is  In  fact,  polluted  at  the  point  of  Intake. 
I  may  add  that  I  am  very  strongly  impressed 
with  the  conviction  that.  In  view  of  the  con- 
ditions prevailing  on  this  populated  water- 
shed, Jersey  City  ought,  at  the  earliest  op- 
portunity, to  secure  as  much  of  the  river 
banks  as  possible  In  those  districts  where 
the  population  is  still  Inconsiderable  and  the 
land  cheap. 

Watchung  Tunnel. 

I  shall  now  consider  some  objections  of  a 
dlfTerent  character.  The  Watchung  tunnel  is 
thus  referred  to  In  the  bill.  The  defendants 
cannot  convey  the  works  as  provided  in  the 
contract  "because  In  constructing  a  tunnel 
through  the  Watchung  Mountain  the  defend- 
ants adopted  a  method  of  construction 
•which  was  cheaper  than  that  required  by  the 
contract;  that  your  orator  Is  entitled  to  an 
abatement  *of  the  consideration  of  the  con- 
tract to  the  extent  of  the  amount  saved  by 
the  defendants  In  constructing  their  tunnel 
In  a  manner  different  from  that  required  by 
the  contract."  In  what  this  difference  con- 
sists the  I|^I11  does  not  state.  In  the  testi- 
mony, however.  It  is  said  to  lie  in  the  fact 
that  the  contractor  has  furnished  a  gravel, 
and  not  a  concrete,  bottom.  To  the  bottom 
thus  provided  two  objections  are  made,  viz. : 
(1)  That  because  of  the  added  friction  the 
flow  of  water  Is  slightly  less;  and  (2)  that 
It  Is  harder  to  clean.  Both  of  these  objec- 
tions are  substantial,  if  valid.  The  question,' 
then,  Is  whether  the*  bottom,  as  constructed, 
conforms  to  the  contract.  The  specification 
reads  as  follows:  "Where  the  tunnel  is  In 
rock,  If  the  bottom  consists  In  sound  and 
solid  rock,  it  'may'  be  leveled  np  and  smooth- 
ed and  made  uniform  throughout  with  Rosen- 
dale  cement  concrete,  surfaced  with  a  layer 
two  inches  thidc  of  Portland  cement  mortar. 
Where  the  tunnel  Is  in  earth  or  unsound 
rock,  a  brlc^  invert  16  inches  thick  'shall'  be 
laid  at  the  bottom.  If  it  sliall  be  necessary 
in  order  to  secure  a  firm  foundation,  the 
Invert  shall  be  laid  upon  a  bed  of  concrete." 
If  this  were  the  only  provision  on  the  sub- 
ject, I  should  say  that,  having  regard  to  the 
employment  of  the  word  "may"  in  the  first 
part  of  a  clause,  and  the  word  "shall"  In 
the  latter  part.  It  was  open  to  the  contractor 
to  resort  to  any  permissible  mode  of  tunnel 
construction  where  sound  and  solid  rock 
was  encountered,   subject,   however,  to  the 


limitation,  found  In  the  paragraph  headed 
"Inspection";  "Any  workmanship  or  mate- 
rial not  mentioned  or  described,  which  may 
be  necessary  to  make  the  works  constructed 
complete,  and  in  all  respects  of  the  best  qual- 
ity and  efficiency,  shall  be  furnished  and  per- 
formed by  the  contractor  as  fully  and  thor- 
oughly as  if  the  full  details  and  spedflcatlons 
therefor  had  been  given  therein." 

Now,  as  to  the  method  of  construction 
adopted.  Mr.  Kulchllng  says  that  in  no  wat- 
erwoiics  conduit  that  he  knows  of  Is  there  a 
gravel  bottom.  Without,  apparently,  denying 
the  statement  In  this  form,  Mr.  Gardner  says 
that  the  Job  Is  as  good  and  serviceable  a  one 
as  If  It  had  been  built  with  a  concrete  bot- 
tom, and  Mr.  Waldo  Smith  says  that  it  (I 
suppose  be  refers  to  the  Invert)  has  been  done 
In  a  proper  way  and  that  it  is  a  good  engi- 
neering structure.  Mr.  Herlng  does  not  ex- 
press any  opinion.  From  this  testimony  I 
should  infer  that.  In  the  absence  of  contract 
stipulations  to  the  contrary,  the  mode  of 
construction  actually  adopted  was,  from  an 
engineering  standpoint,  permissible.  I  should 
doubt  whether  It  was  "of  the  best  quality  and 
efficiency."  But  there  are  two  other  danses 
which  bear  upon  the  matter:  First,  the  last 
part  of  the  section  that  relates  to  tunnels, 
"Care  shall  be  taken  to  leave  the  interior  sur- 
face of  the  tunnel  smooth  and  free  from  pro- 
jections;" and,  second,  the  clause  of  plan 
No.  1,  contained  In  the  proposals,  "Thence 
through  Watchung  Mountain  by  a  tunnel, 
brick-lined,  having  an  Inside  diameter  equal 
to  6.85  feet"  All  three  clauses  must  be  read 
together.  So  reading  them,  we  have  this: 
"The  tunnel  is  to  be  brick-llned;  but,  where 
the  bottom  consists  of  sound  and  solid  rock. 
It  may  be  leveled  up  and  smoothed  and  made 
uniform  throughout  with  Rosendale  cement 
and  Portland  cement  mortar.  In  any  case 
care  shall  be  taken  to  leave  the  interior  sur- 
face smooth  and  free  from  projections."  Now 
It  seems  to  me  that  it  is  perfectly  plain,  tn 
view  of  these  provisions,  that  the  only  per- 
missible departure  from  a  bridi  lining 
throughout  is,  under  the  conditions  named, 
a  substitution  of  cement  and  mortar.  A  grav- 
el construction  is  excluded. 

But  it  is  argued  that  the  tunnel  furnished 
is  as  good  and  serviceable  as  a  tunnel  of 
brick  or  cement  The  evidence  la  that,  be- 
cause of  the  anticipated  Increase  in  friction, 
the  horizontal  and  vertical  diameters  of  the 
tunnel  were  enlarged  two  or  three  Inches. 
The  weight  of  the  evidence  (which  is  conflict- 
ing on  this  point)  seems  to  be  that  this  al- 
lowance is  sufficient ;  but,  assuming  that  the 
tunnel  as  built  will  allow  of  the  passage  of 
70,000,000  gallons  in  the  manner  stipulated, 
viz.,  so  that  "the  upper  surface  of  the  water 
shall  be  one  foot  from  the  top  of  the  arcli," 
the  defendants  are  still  met  by  the  difficulty 
that  they  have  not  performed  their  contract 
according  to  its  terms  and  that  this  mode  of 
construction  will  make  It  more  difficult  and 
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expensive  to  clean  the  bottom  and  free  It 
from  such  vegetable  and  animal  growths  as 
are  often,  If  not  always,  found  in  tunnels  used 
for  a  similar  purpose.  The  objection  Is  not 
fancUnl,  and  the  city  did  not  acquiesce  In  the 
mode  of  construction  adopted.  On  the  con- 
trary, as  soon  as  the  company  had  submitted 
Its  amended  plan  to  Bfr.  Ferris,  as  by  the  con- 
tract it  was  required  to  do,  he,  under  date 
of  January  16,  1904,  wrote  to  Mr.  Harrison, 
the  company's  engineer,  stating  that  he  re- 
jected the  modified  plans  as  not  conforming 
to  the  specifications,  "Inasmuch  as  the  sur- 
face of  the  Invert  you  propose  will  be  smooth 
and  free  from  projection."  Notwithstanding 
this  rejection,  the  company  went  on  In  their 
own  way.  Mr.  Gardner  testifies  that  they 
could  not  lay  the  cem^it  because  of  the  vol- 
ume of  water  flowing  through  the  bottom. 
By  this  statement  he  can  mean  only  that 
they  could  not  do  it  without  going  to  the  ad- 
ditional expense  of  putting  In  an  underdraln ; 
bat.  If  this  were  necessary  in  order  to  en- 
able the  company  to  perform  the  contract 
according  to  its  terms,  they  would  be  oblig- 
ed to  make  such  an  underdraln. 

The  city  has  elected  to  talce  the  works. 
The  case,  therefore,  comes  within  the  rule 
laid  down  in  Bozartli  v.  Dudley,  44  N.  J.  Law, 
304,  43  Am.  Hep.  373 ;  and  Feeney  v.  Bards- 
ley,  66  N.  J.  Law,  240,  49  AU.  443.  In  this 
last  case.  Justice  Van  Syckel,  speaking  for 
the  Court  of  Errors,  approved  the  following 
direction:  "If  the  contractor  has  substantial- 
ly performed  his  contract,  even  though  he 
has  failed  to  do  so  In  some  minor  particulars, 
he  is  entitled  to  recover  the  contract  price, 
less  wliat  vrill  be  a  fair  allowance  to  the  own- 
a  to  make  good  the  defects  in  the  i)erform- 
ance  of  the  contract"  This  rule  seems  appli- 
cable to  the  case  In  hand.  The  evidence  Is 
that  the  difference  between  the  cost  of  a 
concrete  bottom  and  a  gravel  one  Is  $18,500. 

Dam  No.  1. 

The  city's  next  contention  is  that  the  main 
dam,  while  properly  constructed  to  retain  a 
supply  of  50,000,000  gallons  for  the  requisite 
number  of  days,  has  not  been  constructed  In 
such  a  way  as  that,  by  simply  building  on 
top  of  it,  it  may  be  raised  so  as  to  provide  for 
a  supply  of  70,000,000.  The  defendants'  con- 
tention is  that  the  contract  does  not  oblige  it 
to  do  anything  more  than  construct  a  dam 
which  shall  hold  back  the  50,000,000-gaUon 
supply.  It  appears  to  me  that  the  defendants' 
contention,  in  this  respect,  is  correct.  The 
specification  contains  this  clause:  "Bidders 
mnst  also  state  a  price  for  which  the  city  can 
bay  and  own  the  waterworks  of  the  capacity 
of  fifty  (50)  million  gallons  dally,  together 
with  the  water  supply,  water  rights,  lands, 
reservoir  sites,  rights  of  way,  and  all  assess- 
ments necessary  to  fulfill  the  requirements  of 
this  specification  and  to  the  extent  of  seventy 
(70)  million  gallons  dally."  In  compliance 
with  this  specification,  the  proposal  was  as  fol- 
lows: "For  the  waterworks  and  all  appurte- 


nances thereof  necessary  to  fulfill  the  require- 
ments of  these  specifications  to  the  extent  of 
50,000,000  gallons  of  water  dally,  together  with 
the  water  supply,  water  rights,  lands,  reser- 
voir sites,  rights  of  way,  and  all  assessments 
necessary  to  fulfill  the  requirements  of  these 
specifications,  and  to  the  extent  of  70,000,000 
gallons  of  water  daily,  forever,  which  pur- 
chase can  be  made  by  the  city  when  the  wa- 
terworks are  completed  and  accepted  here- 
under, provided  the  city  shall  give  notice  of 
Its  Intention  to  purchase  within  one  year 
after  the  date  of  contract,"  etc.  In  these  two 
clauses  a  very  sharp  distinction  is  drawn  be- 
tween the  works  necessary  to  provide  a 
supply  of  60,<XX),000  gallons  and  the  water 
supply,  water  rights,  lands,  sites,  etc.,  neces- 
sary to  enable  the  possessor,  at  some  period 
In  the  future^  to  enlarge  the  supply  to  70,- 
000,000. 

Counsel  has  not  been  able  to  point  to  a 
single  clause.  In  any  of  the  writings  which  go 
to  make  up  the  contract,  which  requires 
that,  in  the  construction  of  the  dam,  work 
must  be  done,  not  for  the  purpose  of  provid- 
ing a  50,000,000-gallon  supply,  but  for  the 
purpose  of  partially  providing  for  a  70,000,- 
000-gallon  one.  Failing  to  find  any  such  pro- 
vision In  the  writings,  the  city  falls  back  up- 
on a  correspondence  between  Mr.  Ferris,  city 
engineer,  and  Mr.  Harrison,  the  company's 
engines,  relative  to  the  Parsippany  dike,  a 
distinct  structure  in  another  part  of  the  res- 
ervoir, the  result  of  which  was  that  the  com- 
pany agreed  to  the  city's  position  in  relation 
to  that  structure.  A  perusal  of  Mr.  Ferris' 
letter,  found  on  page  157,  shows  that  the 
situation  in  regard  to  the  dike  differed  con- 
siderably from  that  at  the  dam.  Mr.  Ferris 
shows  that  the  dike  could  not  have  been 
raised  to  the  70,000,000-gallon  level  if  ccm- 
structed  as  Mr.  Harrison  was  then  proposing 
to  construct  it.  The  core  wall  would  then 
have  been  in  the  wrong  place,  and,  if  an  ad- 
ditional dike  with  another  core  wall  were  to 
be  constructed,  the  new -work,  in  view  of  the. 
necessary  excavations,  would  have  imperiled 
the  safety  of  the  original  dike.  ,  Such,  at 
least,  was  Mr.  Ferris'  contention.  Now,  it 
may  well  be  that  the  contractor  was  obliged 
to  so  construct  the  reservoir  Intended  in  the 
first  instance  for  a  50,000,000-gallon  supply 
that  the  structure  could,  without  imperiling 
that  supply,  be  adapted  to  a  70,000,000  sup- 
ply. At  all  events,  Mr.  Ferris'  representa- 
tions on  this  bead  were  so  positive  and  so 
plausible  that  the  water  company  gave  in  to 
them. 

But  these  considerations  do  not  apply  to 
the  face  of  the  dam.  It  is  the  opinion  of  all 
the  engineers  that  that  face  may  be  thickened 
and  strengthened  on  its  lower  or  outer  side 
without  at  all  interfering  with  tb^e  work  of 
the  reservoir.  Mr.  Kuichllng  himself  testi- 
fies as  follows:  "I  will  say,  to  thicken  the 
dam  as  built  to  an  equivalent  strength  that 
it  would  have  to  be,  if  built  originally  to  the 
greater  additional  thickness,  would  require 
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more  masonry,  and  It  might  possibly  be  done 
with  a  little  more  than  the  same  masonry, 
but  at  very  much  larger  additional  cost,  be- 
cause the  union  between  the  old  and  new 
masonry  must  be  made  in  expensive  manner. 
Therefore  there  would  be  a  question  of  the 
value  of  the  additional  work  as  compared 
with  the  additional  masonry."  I  need  not 
multiply  quotations,  for  this  is  the  statement 
of  the  city's  expert  The  Increased  cost  Is 
perfectly  Irrelevant,  if  the  contract  Itself  did 
not  require  more  than  a  dam  capable  of  con- 
taining the  50,000,000-gallon  supply.  The 
only  clause  In  all  the  writings  to  which 
counsel  has  been  able  to  point  is  that  which 
relates  to  "raising"  the  dam  la  the  event  tliat 
the  city  should,  during  the  term  of  the  oon- 
tract,  notify  the  contractor  to  increase  the 
capacity  of  his  works.  This -notification  was 
never  given.  On  the  contrary,  the  city  elect- 
ed to  purchase.  Oonsequently  the  clause  has 
no  relevancy  to  the  present  discussion,  even 
If  It  could  be  construed  to  mean  that  the  con- 
tractor was  merely  to  put  his  material  no- 
where else  than  on  top  of  the  present  dam — 
a  construction  that  not  only  seems  to  be  In- 
admissible In  Itself,  but  was  never  contended 
for  by  Mr.  Ferris,  so  far  as  the  dam  Is  con- 
cerned. 

There  is,  besides,  absolutely  nothing  in  the 
contract  which  indicates  that  the  city.  If  It 
wished  to  increase  the  supply,  might  not 
think  it  better  to  construct  an  independent 
reservoir,  for  example,  in  the  Longwood  val- 
ley, or  In  some  other  locality  above  Dover, 
where  the  water  would  be  less  exposed  to 
contamination.  The  construction  of  two  or 
more  reservoirs  Is  not  only  usual  in  the  case 
of  a  large  dty,  but  commendable.  The  con- 
tract itself  contemplates  the  possibility  of 
such  a  thing.  From  whatever  point  of  view 
the  matter  Is  considered,  there  is  absolutely 
nothing  that  suggests  an  obligation  to  do 
more  than  provide  a  dam  suitable  for  a  60,- 
000,000-gallon  supply. 

The  Morris  Canal  &  Banking  C!ompany. 

I  shall  not  attempt  under  this  head  to  do 
auyttiing  more  than  outline  the  objection  to 
the  title  of  the  Jersey  City  Water  Supply 
Company,  founded  upon  the  claim  of  the 
Morris  Canal  Company  of  a  prior  right  to 
the  flow  of  the  Rockaway  above  Boonton. 
The  city  takes  a  position  with  regard  to  this 
claim  which  seems  to  me  to  be  quite  incon- 
sistent with  its  status  as  party  complainant 
praying  for  a  specific  performance.  It  seeks 
in  the  same  breath  to  have  the  contract  per- 
formed and  r^udlated.  Briefly  outlined, 
the  facts  are  these:  By  the  original  contract 
of  February  28,  1899,  Flynn  contracted  to 
give  "the  whole  flow  of  the  Rockaway  river, 
having  a  watershed  and  gathering  grounds  of 
122%  square  miles."  On  April  24,  1901, 
Messrs.  Corbin  &  Corbln  addressed  a  letter 
to  the  Jersey  City  boards,  in  which  they  stat- 
ed that  the  canal  company  had  the  first 
right  to  use  the  waters  of  the  river,  and  that 


.Jersey  City  could  obtain  from  the  watershed 
"only  such  waters  as  remain  after  the  needs 
of  the  canal  are  supplied;  such  needs  being 
necessarily  variable  from  year  to  year."  In 
view  of  this  claim,  Flynn,  having  (with  otb- 
ers)  failed  to  secure  legislative  consent  to 
,  the.  abandonment  of  thp  Morris  Canal,  pro- 
cured an  act  of  Legislature,  approved  March 
22,  1901  (P.  L.  p.  416),  in  which  it  was  pro- 
vided that  It  should  be  lawful  for  the  board 
having  charge  of  the  water  snpply  and  the 
board  having  charge  of  the  finances  of  any  mn- 
nlclpallty  to  modify  by  resolution  the  terms  of 
any  contract  heretofore  or  hereafter  made 
by  such  municipality  for  the  construction  and 
purchase  of  a  new  water  supply  "as  to  area  of 
the  watershed  or  the  proportion  of  the  flow 
of  any  river  or  stream  tributary  thereto,  or 
the  capacity  of  the  storage  reservoirs  thereof, 
whenever.  In  the  Judgment  of  said  boards, 
such  modifications  are  needed  to  insure  the 
construction  of  the  works:  provided  such 
modification  shctU  not  relieve  the  contractor 
or  his  sureties  from  furnishing  and  deliver- 
ing to  the  municipality  the  quantity  and 
quality  of  water  required  by  the  original  con- 
tract" Pursuant  to  this  act  the  contract  of 
July  8,  1901,  was  made  between  the  dty, 
Flynn,  and  the  water  supply  company.  It 
recites  the  claim  of  the  Morris  Canal  and 
provides  (Inter  alia)  that  In  case,  upon  the 
completion  and  acceptance  of  the  works,  the 
claims  of  the  Morris  Canal  Company  and  Its 
lessee  shall  not  have  been  released  or  extin- 
guished, it  shall  be  entitled  to  retain  out  of 
the  purchase  price  of  $7,595,000  the  sum  of 
$500,000  until  the  happening  of  one  of  three 
events:  (1)  A  decision  of  the  highest  coort 
of  New  Jersey  adverse  to  the  claim;  (2)  the 
delivery  of  a  valid  release  from  the  canal 
company;  (3)  the  abandonment  under  legis- 
lative sanction  of  the  portion  of  the  canal  ly- 
ing between  Dover  and  Montvllle  and  the 
surrender  of  Its  right  to  divert  This  sup- 
plemental contract  and  two  others,  dated 
March  31,  1902,  conferred  valuable  rights 
upon  Jersey  City,  and  under  them  and  under 
the  original  contract,  so  far  as  It  remained 
unmodified,  the  water  company,  taking  an 
assignment  from  Flynn,  went  on  and  con- 
structed the  works. 

The  dty  now  contends  that  the  contract 
of  July  8,  1901,  was  not  warranted  by  the 
act  of  March  22,  1901,  and  that  (in  the  lan- 
guage of  the  bill)  the  defendants  "cannot  con- 
vey the  whole  of  said  waterworks,  •  •  • 
(b)  because  the  defendants  have  not  acquired 
the  rights  of  the  Morris  Canal  to  divert  water 
from  the  water  supply  about  the  reservoir 
at  Boonton;  that  company  claiming  to  have 
a  right  to  divert  such  water  to  such  an  extent 
as  will  prevent  the  defendants  from  furnish- 
ing the  amount  of  water  required  by  the  con- 
tract." While  the  city  Is  not  apparently, 
satisfied  with  the  contract  deduction  of  $500,- 
000,  it  wants  specific  performance,  with  an 
undefined,  and,  I  think  I  may  add,  an  on- 
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aacertaln&ble,  additional  deduction  from  the 
contract  price  on  account  of  the  canal  com- 
pany's claim — which,  however,  both  It  and 
the  water  company  dispute.  There  is  such 
a  thing  in  equity  as  a  deduction  from  Hm 
price  stipulated  because  of  the  Inability  of 
the  vendor  to  give- all  that  he  has  contracted 
to  give;  but  here  the  claim  is  that  this  court 
shall,  in  the  al>sence  of  mistake,  the  parties 
having  contracted  exactly  as  they  intended 
to  contract,  first,  change  the  contract  to  the 
disadvantage  of  the  water  company,  and  then 
in  its  changed  form  compel  them  to  perform 
it.  If  the  water  company  was  seeking  to 
compel  the  city  to  take  the  woiixs,  Jersey 
City  could  set  up  the  Illegality  of  the  con- 
tract (If  It  was  illegal)  for  the  purpose  of 
defeating  the  suit  It  Is  not  entirely  obvious 
why  the  supplemental  agreement  is  not  au- 
thorized by  the  terms  of  the  act;  but,  even  if 
It  be  not,  Jersey  City,  as  a  complainant,  is 
hardly  in  a  position  to  demand  the  specific 
performance  of  an  agreement  which  It  In  part 
repudiates.  If  It  may  r^ndiate,  it  neces- 
sarily puts  Itself  out  of  court  It  Is  quite 
b^ond  the  power  of  any  court  to  compel 
parties  specifically  to  perform  on  terms  that 
they  have  never  agreed  to  perftonn.  The  case 
Is  all  the  stronger  for  the  reason  that  the 
agreement  of  July  8,  1901,  was  aa  to  the  Jer- 
sey City  Water  Company  the  original  agree- 
ment, by  which  it  first  became  bound. 

1  shall  now  notice  very  briefiy  one  or  two 
minor  objections.  As  to  the  steel  pipes, 
it  is  sufficient  to  say  that  the  contract  does 
not  provide  for  pipes  76  Inches  In  diameter. 
It  provides  a  formula  according  to  which 
their  carrying  capacity  shall  be  determined. 
When  the  site  of  the  reservoir  was  changed 
and  a  greater  head  obtained.  It  was  possible 
within  the  terms  of  the  contract  to  reduce 
their  size.  As  to  the  riparian  owners  below 
the  reservoir,  their  rights  are  inconsiderable, 
and  most  of  them  have  been  obtained.  It  Is 
admitted  that  what  remain  must  be  acquired. 
The  question  of  seepage  under  the  Parsipan- 
ny  dike  has  been  settled.  I  think,  ia  view 
of  the  provisions  of  the  fence  act,  the  water 
company  should  make  an  allowance  equal  to 
one-half  the  cost  of  fencing. 

I  have  now  noticed  all  the  questions  raised 
by  the  bill.  If  any  others  have  been  raised 
Tyy  the  briefs,  they  are  In  themselves  com- 
paratively Insignificant,  and  not  wlthJn  the 
issues  contained  In  the  pleadings. 


(104  Me.  29) 

TRIPP  V.  INHABITANTS  OF  WELLS. 

(Snpreme  Jodicial  Court  of  Maine.     Feb.  26, 
1908.) 

1.  Highways— Actions  fob  Injuries— Exeb- 
cisii  op  Due  Case— Necessity  fob  Show- 
ing. 

To  maintain  an  action  against  a  town  for 
injuries  alleged  to  have  been  caused  by  a  defect 
in  a  highway,  it  is  incumbent  on  the  plaintiff  to 
prove  amrmativeiy  his  own  due  care  in  the  prem- 


ises.   It  is  not  enough  that  there  was  no  evl< 
dence  of  want  of  due  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  25,  Highways,  g  526.] 

2.  Same. 

Even  though  from  the  evidence  it  could  be 
inferred  that  the  plaintiff  was  observing  due 
care,  yet,  if  it  could  be  inferred  with  equal  rea- 
son that  he  was  not  observing  due  care,  he 
fails  to  sustain  his  burden  of  proof. 
8.  Same. 

Where  the  plaintiff's  horse,  which  she  was 
driving,  left  the  traveled  part  of  the  highway, 
went  across  the  sidewalk,  and  fell  over  the  outer 
ed^  of  the  sidewalk  into  a  swale  below,  to  the 
injury  of  the  plaintiff,  and  no  explanation  is 
given  for  such  conduct!  the  plaintiff  haa  failed 
to  prove  affirmatively  his  own  due  care  in  the 
premises,  and  hence  cannot  maintain  his  action. 
(Official.) 

On  Motion  from  Snprone  Judicial  Ooort,' 
York  County. 

Action  by  Louisa  M.  Tripp  against  the  in- 
habitants of  Wells.  Verdict  for  plalntlft,  and 
defendants  move  to  set  the  same  aside.  Mo- 
tion sustained,  and  verdict  set  aside. 

On  motion  by  defendants.    Sustained. 

Si>eclal  action  on  the  case  brought  under 
the  provisions  of  Kev.  St.  c.  2S,  {  76,  to  re- 
cover damages  for  injuries  alleged  to  have 
been  received  by  the  plaintiff  through  a  de- 
fect in  a  public  way  which  the  defendant 
town  was  obliged  by  law  to  keep  in  repair. 
Plea,  the  general  Issue. 

Tried  at  the  January  term,  1907,  Supreme 
Judicial  Court,  York  county.  Verdict  for 
plaintttt  for  |1,210.08.  Defendants  then  filed 
a  general  motion  to  have  the  verdict  set 
aside. 

The  case  appears  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

William  M.  Tripp  and  Geo.  F.  &  Leroy 
Haley,  for  plaintiff.  E.  P.  Spinney  and 
Cleaves,  Waterhouse  &  Emery,  for  defend- 
ants. 

EMERY,  0.  J.  Tills  was  an  action  upon 
the  statute  to  recover  damages  for  injuries 
alleged  to  have  been  received  by  the  plaintiff 
through  a  defect  In  a  public  way  which  the 
defendant  town  was  obliged  by  law  to  keep 
in  repair.'  The  practically  uncontroverted 
situation  was  substantially  this :  The  public 
way  was  a  highway  from  Ogunqult  to  Wells 
village.  At  one  place  It  crossed  over  a  brook 
called  "Goodale's  Brook,"  bridged  by  a  cul- 
vert covered  with  earth.  The  road  for  most 
of  the  way  was  some  55  feet  between  fences, 
with  a  wrought  way  of  the  usual  width.  The 
culvert  was  31%  feet  long.  On  the  westerly 
side  of  the  road  was  a  plank  sidewalk  across 
the  end  of  the  culvert  and  extending  some 
75  feet  each  way  from  It  This  sidewalk  was 
4  or  5  feet  wide,  and  was  bordered  on  the 
inner  or  road  side  with  small  bushes  or  vines. 
Its  surface  was  nearly  even  with  the  surface 
of  the  traveled  part  of  the  road.  On  the  out- 
side the  sidewalk  was  bordered  by  a  railing. 
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At  the  cnlvert,  and  for  some  distance  either 
Bide,  the  wrought  part  of  the  road  waa  of 
the  usual  width.  The  road  was  graveled,  and 
was  free  from  defects  In  the  part  used  by 
teams,  automobiles,  etc.  It  was  nearly 
straight,  curving  a  trifle  to  the  right  as  one 
passed  the  culvert  going  to  Wells  village. 
The  plaintiff  was  familiar  with  the  road  at 
this  locality,  having  passed  over  It  many 
times.     She  knew  the  sidewalk  was  there. 

After  dark  on  the  evening  of  November  26, 
1905,  the  plaintiff  was  driving  her  horse  and 
single  buggy  along  this  road  in  the  direction 
of  Wells  village,  and  was  approaching  this 
culvert ;  the  sidewalk  and  the  railing  beyond 
it  being  on  her  left  In  some  way,  from 
some  cause,  the  horse  left  the  traveled  part 
of  the  road,  crossed  the  sidewalk,  and  fell  over 
Into  the  brook  or  swale  below,  dragging  the 
buggy  and  the  plaintiff  after  him  to  her  in- 
jury. The  place  where  the  horse  fell  was  at 
or  a  little  beyond  the  end  of  the  culvert  A 
witness  (for  the  plaintiff)  who  observed  the 
wheel  tracks  of  the  buggy  the  same  evening 
testified  that  they  came  along  the  road  "a 
natural  sweep"  to  near  the  place  of  the  ac- 
cident, and  there  left  the  traveled  part  of  the 
road  at  an  angle  of  45  degrees. 

The  plaintiff  claimed  that  at  the  place 
where  her  horse  went  over  the  sidewalk  Into 
the  brook  or  swale  below  the  railhig  was  de- 
fective, and  that  that  defect  was  the  proximate 
cause  of  her  injury.  Before  considering  that 
question,  however,  it  is  expedient  to  inquire 
whether  the  plaintiff  has  presented  enough 
evidence  to  sustain  a  preliminary  proposition 
of  fact  essential  to  her  case,  viz.,  that  she 
was  herself  In  the  exercise  of  the  requisite 
degree  of  care.  The  burden  is  on  her  to 
prove  that  proposition  afllrmatively.  It  is  not 
enough  that  there  is  no  evidence  of  her  want 
of  such  care.  If  there  Is  no  evidence  either 
way,  the  plaintiff  fails  to  sustain  her  burden. 
Crafts  V.  Boston,  109  Mass.  519,  521 ;  Mosh- 
er  V.  Smithfleld,  84  Me.  334,  336,  24  Atl.  876. 

The  plaintiff's  horse  that  she  was  driving 
left  the  road,  crossed  the  sidewalk,  and  fell 
off  the  outer  side  of  that  walk  Into  the  brook 
or  swale  below.  Had  the  horse  kept  the  road 
which  was  safe,  there  would  have  been  no 
falling  off  the  sidewalk  and  no  injury.  Clear- 
ly the  burden  is  on  the  plaintiff  to  account 
for  this  conduct  of  the  horse,  and  to  show 
affirmatively  that  she  exercised  due  care  to 
prevent  it  The  only  evidence  she  offered  was 
her  own  testimony  as  follows :  "Well,  as  far 
as  I  know,  I  drove  out  of  Mrs.  Littlefleld's 
yard  on  the  highway,  and  drove  along  until 
I  found  myself  tumbling ;  that  is  all  I  know. 
Without  a  moment's  warning,  I  went  over 
this  bank.  I  supposed  I  was  in  the  middle  of 
the  road."  On  cross-examination  she  testified 
that  she  was  able  despite  the  darkness  to 
drive  out  from  Mrs.  Littlefleld's  place  into  the 
highway,  and  turn  in  the  highway  toward 
ber  home,  and  after  that  she  knew  nothing 
m6re  until  she  was  tumbling  over  the  bank, 
except  that  she  "was  driving  the  horse." 


This  evidence  manifestly  does  not  sustain 
the  plaintiff's  burden  of  affirmatively  proving 
her  own  due  care  in  the  premises.  Even  if 
from  this  evidence  it  could  be  Inferred  that 
she  was  using  due  care  to  guide  her  horse 
and  keep  him  in  the  road,  it  could  be  equally 
well,  if  not  more  reasonably.  Inferred  that  she 
was  inattentive,  and  not  minding  her  horse. 
The  circumstances  are  as  consistent  with  neg- 
ligence as  with  care  in  the  manner  of  her 
driving  at  the  time  of  the  accident  "Where 
different  Inferences  are  deducible  from  the 
same  facts  which  appear  and  are  equally  con- 
sistent with  those  facts,  it  cannot  be  said 
that  the  plaintiff  has  maintained  the  propo- 
sition upon  which  alone  she  would  be  entitled 
to  recover,"  Mosber  v.  Smithfleld,  84  Me. 
334,  837,  24  Atl.  876,  877.  The  cause  of  the 
horse  leaving  the  road  is  not  explained,  bat 
left  to  conjecture.  The  evidence  does  not  In- 
dicate any  one  cause  more  than  another. 
Even  if  it  does  not  show  that  the  plaintiff 
was  Inattentive,  and  hence  careless,  it  does 
not  show  affirmatively  that  she  was  not  and 
this  latt0r  lack  in  the  evidence  is  fatal  to  her 
action.  McLane  v.  Perkins,  92  Me.  39,  4& 
42  Atl.  255,  43  li.  B.  A.  487. 

The  legal  conclusion  is  that  for  want  of 
evidence  showing  affirmatively  her  own  due 
care  in  the  premises,  the  verdict  cannot  be 
sustained. 

Motion  sustained. 

Verdict  set  aside. 

(108  Me.  48Z> 

CAMEEON  V.  LBWISTON,  B.  &  B.  ST.  RY. 

(Sapreme  Judicial  Court  of  Maine.     Feb.  25, 
1908.) 

1.  NEauGBNCB— Acts  ob  Ouissionb  Covsn- 
TDTiNQ  Negligence. 

When  the  facts  disclose  a  situation,  danger- 
ous to  life  or  limb,  into  which,  from  its  very 
nature,  it  is  practically  certain,  even  prudent 
men  may  be  induced  to  enter,  and  it  is  practica- 
ble to  remove  such  dan^r,  without  injuriously 
interfering  with  other  rights  or  privileges,  then 
the  court  should  establish,  as  the  law,  the  rule 
which  prevents  injury  or  loss  of  life,  rather  than 
that  which  invitee  or  even  permits  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di*. 
vol.  37,  'Negligence,  }  41.] 

2.  Cabbixbs  —  Cabkiagk   of   Passxnqers  — 
Street  Baiueoads. 

A  street  railroad  is  a  public  corporation. 
It  receives  all  its  privileges  from  the  public.  It 
depends  upon  the  public  for  its  income.  It  in- 
vites and  induces  the  public  to  ride  upon  its  cars. 
Great  experience  makes  it  familiar  with  the 
habits  of  people  so  riding  and  with  their  natural 
tendency,  with  or  without  reason,  to  move  from 
seat  to  seat  With  its  special  means  of  knowl- 
edge, it  should  be  held  to  anticipate,  what  is 
even  a  matter  of  common  knowledge,  that  a  pas- 
senger riding  upon  one  of  its  cars  may  at  any 
place  along  the  line  and  while  the  car  is  in  mo- 
tion undertake  to  change  his  seat. 

3.  Same — CoNTaiBnTOBY  Negligence. 

It  is  too  narrow  a  construction,  and  against 
good  public  policy,  to  hold  that  it  is  negligence 
per  Be  on  the  part  of  a  passenger  riding  on  a 
trolley  car  not  to  anticipate  that  a  pole  may  be 
permitted  to  stand  so  near  the  railroad  track 
that  he  cannot,  in  an  erect  position  and  careful 
manner,  pass  from  one  seat  in  the  car  to  another 
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over  the  running  board  witboht  clanger  of  injury 
from  collision  with  sach  pole. 

4.  Sake. 

It  establishes  a  safer  rale  of  law  to  require 
street  railroads  to  exercise  a  degree  of  care  suffi- 
cient for  the  protection  of  tbelr  passengers  with 
respect  to  poles  and  other  obstacles  along  their 
rights  of  way  frhen  such  protection  Involves  on- 
ly a  question  of  pecuniary  outlay,  than  to  hold 
that  such  railroad  may  be  permitted,  for  the 
mere  purpose  of  saving  expenditure,  to  continne 
the  maintenance  of  a  structure  which  may  be 
calculated  sooner  or  later  to  result  in  the  injury 
or  death  of  a  passenger. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1175.]  * 

5.  Same— Qtjestionb  roa  ,Tubt. 

A  street  railroad  owes  to  its  passengers  a 
doty  with  respect  to  the  proximity  to  the  trade 
of  poles  and  other  permanent  structures,  and 
that  whether,  In  case  of  an  injury  to  one  Of  Its 
passengers  by  coming  in  contact  with  a  pole  or 
other  structures,  the  defendant  was  negligent  in 
the  location  and  maintenance  thereof,  is  a  ques- 
tion of  fact  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  1175,  1315.] 

6.  Same. 

In  the  case  at  bar,  the  cliartered  rights  of 
the  defendant,  the  location  of  its  tracks  and 
poles  by  the  city,  and  approval  of  the  same 
by  the  railroad  commissioners,  were  all  proceed- 
ings, assuming  them  to  be  in  all  respects  legal, 
intended  to  bestow  upon  the  defendant  the  right 
to  exist,  not  to  destroy.  They  were  calculated 
to  confer  upon  it  the  right  to  exercise  all  the 
privileges  of  its  franchise,  but  not  immunity 
from  its  negllgenoe. 

7.  Same. 

Although  in  the  case  at  bar  on  the  back  of 
each  seat  in  the  car  on  which  the  plaintiff's  in- 
testate was  riding  at  the  time  of  -his  injury,  in 
legible  letters,  plainly  to  be  seen,  were  the 
words,  "Avoid  accidents;  wait  until  the  car 
stops,"  yet  this  notice  must  be  construed  to  have 
been  intended  by  the  defendant  as  a  caution  to 
passengers  ag^nst  alighting  from  a  car  in  mo- 
tion, and  not  as  an  exemption  from  its  own  neg- 
ligence. If  not  so  intended,  it  was  calculated  to  so 
impress  the  mind  of  the  ordinary  passenger. 

8.  Appbai,  and  Erbor  —  Review  —  Pbesump- 
TioN  IN  Favob  ok  Verdict. 

The  court  will  snstain  in  favor  of  a  verdict 
every  inference  of  fact  that  can  be  deduced  from 
the  evidence,  when  considered  in  the  light  most 
favorable  to  the  contention  of  the  winning  party. 
FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  392&-3934.] 

(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Sagadahoc  Coonty. 

Action  on  the  case  by  Clara  W.  Cameron 
against  the  Lewlston,  Bninswick  &  Bath 
Street  Railway.  Verdict  for  plaintiff,  and 
defendant  moves  to  set  the  same  aside.  Mo- 
tion overruled. 

Action  on  the  case  brought  by  the  plaln- 
tltf  as  administratrix  of  the  estate  of  her 
husband,  Lewis  Cameron,  to  recover  dam- 
ages sustained  by  her  said  husband  while 
a  passenger  on  one  of  the  defendant's  street 
cars  on  lower  Washington  street,  Bath, 
caused  by  the  alleged  negligence  of  the  de- 
Tendant,  and  which  said  Injuries  subsequent- 
ly resulted  in  the -death  of  the  plaintiff's 
intestate.    Plea  the  ^neral  issue. 

The  declaration  In  the  plaintUTs  writ  was 
as  follows: 


"In  a  plea  of  the  case,  for  that  the  defend- 
ant Is,  and  on  the  3d  day  of  July,  1906,  was, 
a  corporation  owning  and  operating  a  street 
railway  In  said  Bath,  and  using  in  its  busi- 
ness cars  driven  by  electricity,  by  the  trol- 
ley system,  through  a  stre^  In  said  Bath, 
known  as  lower  Wastilngton  street  And 
said  intestate  on  said  3d  day  of  July,  1906, 
was  a  passenger  on  one  of  the  defendant's 
c^en  cars,  them  running  on  said  street  In  a 
northerly  direction,  and  was  lawfully  stand- 
ing on  and  moving  along  the  running  board 
of  said  car,  and  while  he  was  so  standing 
and  moving,  and  when  said  car  was  passing 
a  certain  trolley  pole,  near  Weeks  street, 
which  was  then  and  there  supporting  the 
defendant's  trolleywlre,  and  slanting  towards 
the  defendant's  track,  and  situated  in  such 
close  and  dangerous  proximity  to  said  track, 
that  there  was  no  room  for  a  person,  tbough 
In  the  exercise  of  due  care,  to  stand  be- 
tween said  car  and  said  pole  without  being 
struck  by  the  latter,  said  intestate,  who  was 
in  the  exercise  of  due  care  and  caution, 
was  violently  struck  by  said  pole,  and  thrown 
to  the  ground,  and  solely  as  a  result  of  the 
Injuries  he  thus  sustained  be  thereafter  suf- 
fered great  pain,  was  put  to  great  expense 
for  medical  care  and  treatment,  and  on  the 
15th  day  of  July,  1906,  be  died.  The  plain- 
tiff further  avers  that  said  car  was  not  then 
furnished  with  a  guard  rail  on  the  «lde  of 
said  pole,  or  any  other  shield  or  protection 
between  the  passenger  on  said  car  and  said 
pole,  and  that  said  injury  to  said  intestate 
and  his  subsequent  suffering  and  death,  and 
the  expense  ipcurred  as  aforesaid  were  caus- 
ed solely  by  the  negligence  of  the  defendant 
in  maintaining  Its  said  track,  and  in  running 
its  said  car  in  dangerous  proximity  to  said 
pole,  as  aforesaid,  and  without  the  protec- 
tion which  would  have  been  afforded  by  a 
guard  rail  or  other  shield,  and  were  in  no  re- 
spect due  to  any  negligence  or  want  of  care 
of  said  intestate,  ail  of  which  suffering  and 
expense  were  to  the  damage  of  said  intestate, 
in  bis  lifetime,  in  the  sum  of  $10,000,  which 
sum  the  defendant  has  never  paid  to  said 
intestate  or  to  the  plaintiff  since  his  decease, 
and  which  shall  then  and  there  be  made  to 
appear  with  other  due  damages." 

Tried  at  the  August  term,  1907,  of  the  Su- 
preme -Judicial  Court,  Sagadahoc  county. 
Verdict  for  plaintiff  for  $2,875.  The  defendant 
then  filed  a  general  motion  to  have  the  Ter- 
dict  set  aside. 

The  case  appears  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  CORNISH,  and 
KING,  JJ. 

Barret  Potter  and  A.  N.  Williams,  for  plain- 
tiff.   W.  H.  Newell,  for  defendant. 

SPEAR,  J.  This  case  Involves  an  action 
for  damages  by  the  plaintiff,  as  administra- 
trix, for  Injuries  received  by  her  husband 
while  riding  as  a  passenger  upon  the  defend- 
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anf  B  car  on  lower  Wasblngton  street,  in  tbe 
city  of  Bath,  alleged  to  have  been  caused 
by  the  defendant's  negligence. 

The  facts  show  that  the  plalntUTs  Intea- 
tate  boarded  an  open  car  going  northerly 
toward  Bath  in  the  early  evening.  At  first 
be  sat  npon  one  of  the  rear  seats.  He  sat 
for  a  minute  or  so.  Tbeq,  while  the  car  was 
in  motion,  stepped  to  the  running  board  on 
the  iwie  side  of  the  car  for  the  apparent  pur- 
pose of  taking  a  seat  nearer  the  front.  In 
so  doing  he  was  struck  by  a  trolley  pole,  and 
was  so  injured  by  the  Impact  that  he  died 
In  11  days.  The  seating  capacity  of  the  car 
was  72.  There  were  upon  It  from  16  to  20 
passengers.  The  side  of  the  pole  toward  the 
track  was  80%  inches  from  the  east  rail  at 
the  ground.  It  leaned  toward  the  track  so 
that  6  feet  up  it  was  28%  inches  to  a  point 
vertically  above  the  east  Bide  of  the  east  rail; 
that  is,  the  pole  leaned  2  inches  in  6  feet. 
The  car  was  7  feet  9  inches  wide,  the  run- 
ning board  SfA  inches  wide,  16)i  inches  from 
the  ground,  and  16  inches  l>elow  the  floor 
of  the  car.  It  was  3^  Inches  from  the  run- 
ning board  to  the  pole.  At  a  distance  of  5)i 
feet  above  the  running  board  it  was  8H  Inches 
from  the  grab  handle  to  the  pole.  As  the 
handle  projected  outward  trom  the  side  of 
the  car  8^  inches,  It  was  exactly  one  foot 
from  the  side  of  the  car  between  the  grab 
bandies  and  the  pole,  6%  feet  above  the  run- 
ning board.  Tbe  decedent  was  about  S'^  feet 
in  height  and  weighed  about  160  pounds.  The 
car  was  going  at  a  reasonable  rate  of  speed. 
The  track  Is  laid  on  the  easterly  side  of  the 
street;  the  highway  travel  being  westerly  of 
the  track. 

The  deceased  was  a  spar  manufacturer 
with  his  place  of  busluess  on  tbe  same  si.de 
of  the  street  as  the  track.  His  residence 
where  he  had  lived  four  or  five  years  prior 
to  the  accident  was  on  the  same  side  of  the 
street,  and  both  were  a  short  distance,  only 
from  the  trolley  pole  by  which  he  was  injur- 
ed. He  frequently  rode  past  it  on  the  car  to 
the  city. 

There  is  so  little  conflict  between  the  tes- 
timony of  the  plaintiff  and  tbe  defendant  with 
respect  to  the  above  statement  of  facts  that, 
for  the  purposes  of  consideration  in  this  case, 
they  may  be  regarded  as  undisputed.  In  fa- 
vor of  a  verdict,  the  court  will  sustain  every 
inference  of  fact  that  can  be  deduced  from 
the  evidence,  when  considered  in  the  light 
most  favorable  to  the  contention  of  the  win- 
ning party. 

Therefore,  In  addition  to  the  conceded  facts, 
tbe  Jury  were  also  authorized  to  find  from 
the  evidence  that  the  plaintiff's  Intestate  in 
attempting  to  move  from  one  seat  in  the  car 
to  another  was  standing  erect  upon  the  run- 
ning board  when  struck  by  tbe  pole,  and,  in 
all  other  respects,  in  the  exercise  of  due  care. 
If  tbe  act  itself;  however  carefully  performed, 
was  not  negligence,  per  se ;  that  at  the  height 
of  a  man's  head  and  shoulders  above  the  run- 
ning board  the  distance  was  only  8^  Inches 


between  the  grab  handles  and  the  pole^  ot 
one  foot  between  the  side  of  the  car  and  the 
pole;  that  while  the  car  was  passing  that 
pole  a  man  of  ordinary  size,  or  even  less, 
standing  on  the  running  board  and  facing  the 
direction  in  which  the  car  was  going.  Could 
not,  however  closely  he  clung'to  the  side  of 
the  car,  avoid  a  collision  with  the  pole ;  that 
tbe  defendant  at  the  time  did  not  give  any  no- 
tice to  the  occupants  of  the  car,  and  that  it 
had  never  given  any  notice,  of  the  proximity 
of  the  pole  to  tbe  car,  and  that  it  appeared 
to  have  been  tbe  only  pole  in  that  vicinity 
that  was  dangerous  to  a  man  standing  on  tbe 
running  board  of  an  ordinary  car;  that, 
while  the  plaintiff  had  general  knowledge 
that  there  was  a,  line  of  poles  along  tbe  east 
side  of  the  track,  he  had  no  specific  luiowl- 
edge  of  the  proximity  of  the  particular  pole 
by  which  he  was  injured. 

It  also  appeared  that  upon  the  back  of 
each  seat,  in  legible  letters  plainly  to  be  seen, 
were  the  words:  "Avoid  accidents.  Walt 
until  the  car  stops." 

The  defendant  also  put  in  evidence  as  a 
part  of  its  case  the  charter  of  tbe  railroad 
company  and  the  records  of  tbe  city  of  Bath 
tending  to  show  a  U>gal  location  of  the  rail- 
road, and  particularly  the  legal  location  of 
the  track  and  poles,  including  the  pole  upon 
which  the  plaintiff  was  injured,  on  the  east 
Bide  of  Washington  street  where  the  accident 
occurred.  For  the  purposes  «t  this  case  a  le- 
gal location  may  be  conceded. 

Under  this  evidence  three  questiona  were 
submitted  to  the  Jury.  (1)  Was  the  defend- 
ant negligent?  (2)  Was  the  plaintiff's  intes- 
tate guilty  of  contributory  negligence?  (3) 
The  assessment  of  damages.  It  is  admitted 
that  the  amount  of  damages,  if  maintainable, 
is  reasonable.  No  further  allusion,  therefore, 
will  be  made  -to  tbe  question  of  damages. 
The  Jury  found  upon  tbe  other  questions  that 
the  defendant  was, guilty  of  negligence,  and 
that  the  decedent  was  not  guilty  of  contribn- 
tory  negligence,  or,  affirmatively  stated,  was 
in  the  exercise  of  due  care. 

(1)  Was  the  defendant  negligent? 
The  ground  upon  which  the  defendant  claims 
exemption,  as  we  understand  it,  is  that  It  had 
a  right  to  maintain  a  pole  as  near  to  its  track 
or  car  as  it  pleased,  pi^vided  it  did  not  come 
in  contact  with  passengers  occupying  seats 
In  the  car,  or  with  those  riding  elsewhere, 
with  the  permission  of  the  company.  In  oth- 
er words,  that  the  plaintiff  had  no  right  to 
move  from  seat  to  seat  as  he  was  attemptins 
to  do,  and  that  consequently  they  owed  no 
duty  to  him  while  so  doing.  This  must  nec- 
essarily be  the  defendant's  position,  as  it  re- 
quires no  argument  to  demonstrate  that  It 
was  not  authorized  to  maintain  a  pole  In 
such  a  position  as  to  Injure  a  passenger  in 
any  situation  upon  the  car  where  he  bad  -a 
right  to  be.  If  the  plaintiff  had  no  right  to 
be  upon  the  running  board,  the  defendant  was 
not  negligent  If  he  did  have  a  right  to  be 
there,  then  It  Is  a  question  of  fact  for  Uie 
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Jary  to  say  whether  he' exercised  that  right 
in  a  prudent  or  negligent  manner.  Ab  the 
negligence  of  the  defendant  depends  upon  the 
duty  owed  to  the  plaintiff,  it  lb  evident  that 
these  two  questions  must  become  more  or  less 
blended,  even  In  an  endeavor  to  discuss  them 
separately. 

We  do  not  understand  that  the  defendant 
seriously  questions  the  propriety  of  the  ver- 
dict If  the  facts  ^conceded  and  Inferred  by 
the  Jury  were  sufficient  to  constitute  the  ba- 
sis  of  a  legal  cause  of  action,  but  emphati- 
cally urges  that- the  controlling  fact  In  the 
case,  that  the  decedent  was  voluntarily  mov- 
ing by  way  of  the  running  board  from  one 
seat  in  the  car  to  another,  was  evidence,  per 
se  of  negligence— an  act  which  the  defend^ 
ant  could  not  be  reasonably  held  to  have  an- 
ticipated— while  the  location  and  use  of  the 
pole  upon  which  h«  was  injured  were  facts 
which  the  decedent  should  be  held  to  have 
anticipated,  and  that  consequently  the  ver- 
dict of  the  Jury,  admitting  all  the  facts  to 
be  true,  was  erroneous  In  law. 

Of  course.  It  follows,  if  the  defendant 
owed  DO  duty  to  a  passenger  upon  one  of  Its 
cars  who  attempted  to  move  while  the  car 
was  In  motion  from  one  seat  to  another  by 
way  of  the  running  board,  It  was  not  guilty 
of  negjlgence  in  setting  or  using  a  pole  erect- 
ed at  any  distance  from  the  running  board, 
however  near.  On  the  other  hand,  if  the  de- 
fendant did  owe  to  a  passenger  upon  its  cars 
the  duty  of  using  poles  erected  at  such  a  dis- 
tance from  the  running  board  that  a  passen- 
ger, standing  erect  and  otherwise  in  the  ex- 
ercise of  due  care,  could  pass  from  one  seat 
in  the  car  to  another  without  danger  of 
collision  with  the  pole,  then  whether  the  de- 
fendant should  be  held  to  be  negligent  In  us- 
ing a  pole  thus  located  was  a  question  of 
fact  to  be  submitted  to  the  Jury. 

It  Is  too  narrow  a  construction,  and  against 
good  public  policy,  to  hold  that  it  is  negli- 
gence per  se,  on  the  part  of  a  passenger  rid- 
ing on  a  trolley  car,  not  to  anticipate  that  a 
pole  may  be  permitted  to  stand  so  near  the 
railroad  track  that  he  cannot  in  an  erect 
position  and  careful  manner  pass  from  one 
seat  in  the  car  to  another  over  the  running 
board  without  danger  of  Injury  from  colli- 
sion with  such  pole. 

The  defendant  is  a  public  corporation.  It 
receives  all  Its  privileges  from  the  public 
It  depends  upon  the  public  for  its  Income: 
It  invites  and  induces  the  public  to  ride  upon 
Its  cars.  Great  experience  makes  It  familiar 
with  the  habits  of  people  so  riding  and  with 
their  natural  tendency,  with  or  without  rea- 
son, to  move  from  seat  to  seat.  With  its 
special  means  of  knowledge,  it  should  be 
held  to  6tntlclpate  what  is  even  a  matter  of 
common  knowledge,  that  a  passenger  riding 
upon  one  of  Its  cars  may,  at  any  place  along 
the  line  and  while  the  car  is  in  motion,  un- 
dertake to  change  bis  seat.  Who  has  not 
done  it?  It  establishes  a  safer  rule  of  law 
to  require  street  railroads  to  exercise  a  de- 


gree of  care  sufficient  for  the  protection  of 
their  passengers  with  respect  to  poles  and 
other  obstacles  along  their  rights  of  way, 
when  snoh  protection  involves  only  a  question 
of  pecuniary  outlay,  than  to  hold  that  such 
railroad  may  be  permitted,  for  the  mere  pur- 
pose of  saving  expenditure,  to  continue  the 
maintenance  of  a  structare  which  may  be 
calculated  sooner  or  la,ter  to  result  in  the  in- 
Jury  or  death  of  a  passenger.  When  the 
facts  disclose  a  situation,  dangerous  to  life  or 
limb,  into  which,  from  its  very  nature.  It  is 
practically  certain  even  prudent  men  may  be 
induced  to  enter,  and  it  is  practicable  to  re- 
move such  danger,  without  injuriously  inter- 
fering with  other  rights  or  privileges,  then 
the  court  should  establish  as  the  law  the  rule 
which  prevents  Injury  or  loss  of  life,  rather 
than  that  which  invites  or  even  permits  it. 

We  believe  it  to  be  a  better  and  safer  rule 
in  the  case  at  bar  to  hold  that  the  exercise  of 
due  care  required  that  the  defendant  com- 
pany should  have  moved  the  fatal  pole  in 
question  such  a  distance  from  its  track  as 
would  have  enabled  the  decedent  to  have 
done  Just  what  he  did  So  without  Injury, 
than  to  say  that  the  defendant  has  a  right  to 
eontinue  the  pole  as  it  was  then  located,  and 
thereby  subject  Its  future  passengers  to  the 
constant  menace  of  Injury  or  death. 

Not  only  is  this  rule  based  upon  reason  and 
good  public  policy,  but  it  is  the  well-settled 
law. 

In  San  Antonio  v.  Bryant,  30  Tex.  Oiv. 
Api>.  437,  70  S.  W.  1015,  the  plaintiff  was 
on  the  running  board  moving  toward  a  va- 
cant seat.  While  crossing  a  bridge,  the  space 
between  the  bridge  and  the  car  not  being 
sufficient  to  allow  his  body  to  pass,  he  was 
struck  by  the  bridge  and  injured.  This  was 
held  to  constitute  negligence  on  the  part  of 
the  road. 

In  Elliott  V.  Newport  Street  Railway  Com- 
pany, 18  R.  I.  707,  28  Atl.  388,  81  Atl.  694, 
23  L.  R.  A.  208,  the  court  held:  "A  pas- 
senger who  rides  on  the  foot  board  of  a  car 
necessarily  takes  on  himself  the  duty  of 
looking  out  for  and  protecting  himself  against 
the  usual  and  obvious  perils  of  riding  there: 
such,  for  Instance,  as  injury  from  passing 
vehicles,  or  of  being  thrown  off  by  the  sway- 
ing or  jolting  of  the  car,  assuming,  of  course, 
proper  management  of  the  car  and  proper 
construction  and  condition  of  the  road.  We 
do  not  think,  however,  that  the  danger  of 
being  hit  by  a  trolley  pole  is  such  a  peril  as 
a  passenger  whom  the  railroad  company  has 
undertaken  to  carry  on  the  foot  board  of  its 
car  is  bound  to  anticipate  and  be  on  the 
lookout  for;  unless,  indeed,  it  appears  that 
the  passenger  bad  knowledge  of  the  close 
proximity  of  the  track  to  the  trolley  pole. 
He  has  a  right  to  assume  that  the  railway 
company  has  performed  its  duty  in  so  con- 
structing its  road  that  Its  passengers,  even  on 
the  foot  boards  of  its  cars,  riding  there  by  its 
permission,  shall  not  be  exposed  to  Injury  by 
the  unsafe  construction  of  its  road." 
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The  facts  Iq  this  case  show  that  the  plain* 
tiff  was  riding  on  the  foot  board  with  the  ac- 
quiescence of  the  company,  the  car  being  fill- 
ed with  passengers,  but  this  fact  does  not 
distinguish  It  In  principle  from  the  case  at 
bar.  It  is  as  much  a  matter  of  common 
knowledge  that  passengers,  with  the  permis- 
sion of  the  company,  move  from  seat  to  seat 
while  the  cars  are  In  motion,  as  that  they 
ride  upon  the  running  board  when  the  seats 
are  fulL  A  person  standing  upon  the  run- 
ning board  for  tlie  purpose  of  changing  bis 
seat  is  no  more  bound  to  anticipate  the  dan- 
gerous proximity  of  a  pole  to  the  car  than 
a  person  riding  on  the  running  board  because 
the  seats  are  full.  While  different  motives 
may  prompt  them  to  occupy  the  running 
board,  the  fact  of  occupancy,  and  ail  the  dan- 
gers surrounding  it,  are  precisely  the  same. 
Every  reason  which  can  be  urged  for  antici- 
pating danger  in  the  one  case  obtains  with 
equal  force  in  the  other. 

In  North  Chicago  Ry.  t.  Williams,  140  111. 
275,  29  N.  B.  672,  the  court  say:  "When  a 
railroad  company  places  its  track  so  near  an 
obstruction  which  It  is  necessary  for  its  cars 
to  pass  that  its  passengers,  in  getting  on  and 
off  its  cars  a^d  while  riding  upon  them,  are 
in  danger  of  being  injured  by  contact  with 
such  obstruction.  It  Is  a  fair  question  for  the 
Jury  whether  the  company  is  or  is  not  guilty 
of  negligence." 

In  Anderson  v.  Railway,  42  Or.  505,  71 
Pac.  659,  the  court  say:  "The  authorities  all 
agree  that  it  is  negligence  for  a  street  rail- 
way company  to  iiermit  permanent  obstruc- 
tions to  stand  so  near  its  tracks  that  pas- 
sengers getting  on  and  off  its  cars  or  riding 
thereon,  are  in  danger  of  coming  In  contact 
therewith,  and  it  Is  generally  considered  a 
question  for  the  Jury  as  to  whether  a  given 
obstruction  is  so  situated."  This  <9lnlon 
cites  numerous  cases.  To  the  same  effect  are 
W.  Chicago  RaUroad  Co.  v.  Marks,  182  111. 
15,  55  N.  E.  67,  Mason  v.  St  Railway,  190 
Mass.  255,  76  N.  E.  717,  Nugent  v.  B.,  C.  & 
M.  Railroad,  80  Me.  62, 12  Atl.  797,  0  Am.  St 
Rep.  151,  Withee  v.  Traction  Co.,  98  Me.  61, 
56  Atl.  204,  and  Stone  v.  Street  Railway,  99 
Me.  243,  59  Atl.  56.  While  not  in  point,  they 
have  some  bearing  upon  the  principle  here 
involved.  Our  conclusion  upon  this  point  Is 
that  street  railways  do  owe  their  passengers 
a  duty  with  resi)ect  to  the  proximity  to  the 
track  of  poles  and  other  permanent  struc- 
tures, and  that  whether,  in  case  of  an  injury 
to  one  of  their  passengers  by  coming  In  con- 
tact with  a  pole  or  other  structure,  the  de- 
fendant was  negligent  in  the  location  and 
maintenance  thereof,  is  a  question  of  fact 
for  the  Jury. 

While  the  defendants  put  in  evidence  all 
the  records  pertaining  to  its  chartered  rights, 
the  location  of  Its  tracks  and  poles  by  the 
city,  and  approval  of  the  same  by  the  rail- 
road commissioners,  as  an  element  of  de- 
fense, it  has  laid  but  little  stress  upon  these 
features  in  the  argument;    yet  perhaps  all 


they  would  bear.  Ail  these  proceedings,  as- 
suming them  to  be  In  all  respects  legal,  were 
intended  to  bestow  upon  the  defendant  the 
right  to  exist,  not  to  destroy.  They  were  cal- 
culated to  confer  upon  it  the  right  to  exercise 
all  the  privileges  of  its  franchise,  but  not 
immunity  from  its  negligence.  They  do  not, 
therefore,  exempt  It  from  the  consequences 
of  its  negligent  acts. 

The  verdict  of  the  Jury  upon  the  question 
of  the  defendant's  negligence  was  fully  war- 
ranted by  the  evidence  and  clearly  right 

(2)  Was  the  plaintirs  intestate  guilty  of 
contributory  negligence?  We  have  already 
stated  the  facts  and  Inferences  from  the  facts 
authorized  to  be  found  by  the  Jury,  and  held 
as  a  matter  of  law  that  it  was  not  negligence 
per  se  for  the  decedent  to  have  attempted  to 
move  from  one  seat  to  another  as  he  did 
when  he  was  injured.  The  only  question  of 
fact,  therefore,  left  fbr  discussion,  is  whether 
<the  evidence  warranted  the  finding  that  the 
decedent  while  in  the  attempted  act  of  mov- 
ing was  in  the  exercise  of  due  care.  We  have 
already  suggested  that  the  Jury  were  authoriz- 
ed to  infer  from  the  evidence  "that  the  plain- 
tiff's Intestate  in  attempting  to  move  from 
one  seat  in  the  car  to  another  was  standing 
erect  upon  the  running  board  when  struck  by 
the  pole  and  in  all  other  respects  in  the  exer-, 
else  of  due  care."  The  only  explanation 
which  need  be  here  added  is  that  the  phrase, 
"and  in  all  other  respects  in  the  exercise  of 
due  care,"  is  intended  to  mean  that  the  acci- 
dent producing  the  decedent's  injuries  was 
not  due  to  any  of  the  ordinary  risks  assum- 
ed by  a  passenger  who  undertakes  to  ride 
upon  the  ruimlng  board  of  a  trolley  car, 
such  as  the  meeting  of  other  vehicles,  the 
Jolting  and  Jostling  of  the  car,  or  the  sodden 
rounding  of  a  curve,  and  that  he  was  not 
swinging  himself  out  from  the  car  in  such  a 
manner  that  the  unnecessary  swerving  of  his 
head  and  body  to  accomplish  his  purpose  con- 
tributed to  the  accident 

The  defendant,  however,  contends  that,  ad- 
mitting all  the  facts  and  Inferences  found  by 
the  Jury  to  be  true,  yet  the  decedent  was 
guilty  in  law  of  negligence  per  se  in  standing 
upon  the  running  board  as  the  evidaice 
shows  he  did.  As  to  what  constitutes  con- 
tributory negligence,  there  are  two  broad 
classes  of  cases  promulgated  by  the  courts  of 
this  country,  one  holding  that  electric  rail- 
roads should  be  governed  by  the  rules  of  law 
applied  to  the  operation  of  horse  railroads, 
the  other  that  they  should  come  within  the 
analogy  of  steam  railroads.  In  the  latter 
class  it  is  held  to  be  negligence  per  se  to 
ride  upon  the  platform  or  running  board  of 
a  moving  car,  but  in  the  former  class  It  is 
otherwise;  and  the  question  of  negligence  is 
regarded  as  a  question  of  fact  Several 
states  in  the  Union  hold  electric  roads  to  the 
analogy  of  the  steam  roads,  but  a  large  ma- 
jority of  the  states,  Including  Maine,  have  es- 
tablished the  other  rule.  This  question  was 
specifically  raised  in  Watson  v.  Portland  & 
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Cape  Elizabeth  By.  Co.,  91  Me.  584,  40  Atl. 
699,  44  L.  B.  A.  157,  64  Am.  St  Rep.  268. 
In  this  case  the  passenger  was  voluntarily 
riding  npon  the  fiont  platform  of  the  car. 
The  car  was  rounding  a  sharp  curve  ap- 
proaching a  switch  with  such  speed  that  the 
motorman  was  unable  to  see  whether  it  was 
properly  set  or  not,  and,  the  switch  being 
open,  the  car  was  propelled  so  rapidly  on  the 
Biding  as  to  cause  violent  Jarring  and  Jolt- 
ing. The  Justice  In  orderlhg  a  nonsuit  said 
to  the  Jury:  "It  is  settled  as  a  legal  ques- 
tion that  one  who  rides  upon  the  platform  of 
a  car,  and  is  injured  by  being  thrown  from 
it  as  the  car  rounds  a  curve,  is  guilty  of  con- 
tributory negligence."  In  other  words,  that 
the  mere  fact  of  voluntarily  riding  upon  the 
front  platform  of  a  car  constituted  negli' 
gence  per  b&  Bat  the  court  held  otherwise, 
saying:  "In  our  opinion  this  was  not  a  cor- 
rect statement  of  law  when  applied  to  a 
street  railroad  ear,  whether  propelled  by 
horses,  electricity,  or  otherwise.  Riding  np- 
on the  platform  of  such  cars  is  too  much  en- 
couraged by  transportation  companies  and 
too  much  indulged  in  by  the  public  for  the 
court  to  say  as  a  matter  of  law  that  the 
mere  riding  upon  the  platform  of  such  a  car 
to  conclusive  evidence  of  negligence,  or  is 
negligence  per  se,  or  is  negligence  In  law. 
It  depends  npon  too  many  other  circumstan- 
ces and  oondttlons  for  a  court  to  lay  down 
any  hard  and  fast  rule  in  regard  to  It;  but 
it  is  a  fact  which  should  ordinarily  be  sub- 
mitted to .  the  Jury  in  connection  with  aU  of 
the  other  circumstances  of  the  cas&" 

The  principle  enunciated  in  this  case  and 
the  reasons  therefor  are  as  clearly  applicable 
to  the  situation  of  a  passenger  riding  upon 
the  running  board  as  to  one  riding  ujpon  the 
platform. 

In  San  Antonio  Traction  Co.  v.  Bryant,  30 
Tex.  Civ.  App.  437,  70  S.  W.  1016,  the  Maine 
rule  is  applied  to  tiie  running  board,  and  the 
court  say:  "It  Is  not  negligence  per  se  to 
stand  upon  the  platform,  steps,  or  running 
board  of  an  electric  street  car  which  is  crowd- 
ed; and  the  weight  of  authority  supports  the 
rule  that  it  is  not  contributory  negligence  as 
a  matter  of  law  for  a  passenger  to  stand  up- 
on the  platform  of  a  car  or  running  board, 
whether  there  be  vacant  seats  or  not  in  the 
Inside  of  the  car,  and,  whether  the  passenger 
be  standing  on  the  platform,  running  board, 
or  steps,  the  question  of  contributory  negli- 
gaux  is  held  to  be  in  a  majority  of  cases, 
for  the  Jury  to  determine."  See,  also,  Ft. 
Wayne  Traction  Co.  v.  Hardeudrof,  164  Ind. 
403,  72  N.  E.  593;  Joyce  on  Electric  Law, 
S  540;  3  Thompson  on  Negligence,  {§  3572- 
3577.  The  last  two  authorities  are  precisely 
In  point. 

It  is  not  the  result  of  the  Maine  rule  that 
a  passenger  assumes  no  risk  by  riding  on  the 
platform  or  running  board  of  a  moving  car, 
for  It  is  well-settled  law  that  he  must  as- 
sume all  the  usual  and  obvious  perils  attend- 
ant upon  his  position.    It  simply  declares 


that  the  question  of  a  passenger's  negligence 
and  assumption  of  risks,  while  riding  upon 
the  platform  or  nmnlng  board  of  a  street  car, 
shall  be  submitted  to  the  Jury  as  a  question 
of  fact. 

Another  defense  suggested  is  that  the 
plaintiff's  Intestate  must  have  had  knowledge 
of  the  proximity  to  the  track  of  the  pole  up- 
on which  he  was  injured,  or  by  the  exercise 
of  due  care  ought  to  have  known  it  This 
would  undoubtedly  afford  a  good  defense.  If 
established ;  but  It  was  a  question  for  the  Jury 
(Withee  v.  Traction  Co.,  98  Me.  61,  66  Atl. 
204),  and  upon  this  proposition  the  Jury 
found  in  favor  of  the  plaintiff.  Upon  this 
contention  we  find  no  adequate  reason  for 
disturbing  the  verdict  It  may  be  conceded 
that  the  decedent  had  a  general  knowledge 
that  the  poles  In  the  vicinity  where  he  was 
injured  were  near  the  track,  but  such  knowl- 
edge, unless  he  knew  they  were  near  enough 
to  be  dangerous  to  one  standing  on  the  run- 
ning board  with  due  care,  would  not  charge 
him  with  contributory  negligence.  Withee  v. 
Traction  Co.,  supra;  Ntigent  t.  B.,  C.  &  M. 
RaUroad.  80  Me.  62,  12  Atl.  797,  6  Am.  St 
Rep.  161;  Powers  v.  Boston,  154  Mass.  60, 
27  N.  B.  995;  Ferren  v.  Old  Colony  Railroad 
Co.,  143  Mass.  197,  9  N.  E.  608;  Wheeler  v. 
Company,  70  N.  J.  Law,  725,  58  Atl.  927;  8 
Street  Railway  Reports,  631;  Hesse  ▼.  Com- 
pany, 75  Conn.  571,  54  Atl.  299. 

The  only  other  defense  interposed  Is  that 
npon  the  back  of  each  seat  was  plainly  and 
legibly  written  the  words,  "Avoid  accidents. 
Wait  until  the  car  stops,"  which  the  defend- 
ant claims  the  plaintiff  must  have  seen,  and 
was  therefore  direct  notice  to  him  not  to 
occupy  the  running  board  while  the  car  was 
in  motion,  and  that.  If  he  did  so,  he  assumed 
the  risk  of  whatever  might  happen,  and  was 
also  guilty  of  contributory  negligence  In  doing 
a  forbidden  act  While  the  evidence  in  the 
case  might  have  Justified  the  Jury  in  finding 
a  waiver  of  the  notice.  If  construed  as  the 
defendant  contends,  yet  it  is  unnecessary  to 
consider  this  question,  as  the  notice  will  not 
bear  the  construction  urged.  This  notice 
must  be  construed  to  have  been  intended  by 
the  defendant  as  a  caution  to  passengers 
against  alighting  from  a  car  in  motion  and 
not  as  an  exemption  from  Its  own  negligence. 
If  not  so  Intended,  It  was  calculated  to  so 
Impress  the  mind  of  the  ordinary  passenger. 

An  allusion  to  the  reason  for  the  notice 
seems  to  determine  Its  purpose.  One  can 
move  about  upon  the  surface  of  a  moving 
body,  subject  only  to  those  dangers  incident 
to  the  motion.  Biit  it  is  a  universal  law 
that  if  a  person  alights  from  a  moving  vehi- 
cle, he  Is  subject  to  the  Inevitable  tendency 
of  being  hurled  to  the  ground  In  the  direc- 
tion of  the  motion.  Jumping  from  moving 
cars,  with  frequent  injury,  always  has  been, 
and  Is  now,  a  practice  of  such  common  occur- 
rence that  the  notice  npon  the  back  of  the 
seats  was  undoubtedly  Intended  to  operate 
as  a  check  upon  the  natural  inclination  of 
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passengers  to  alight  from  a  car  before  It 
stops  when  approaching  a  stopping  place. 
Motion  overruled. 


(104  Me.  33) 

McCLEERT  T.  LEWIS. 

(Supreme  Judicial  Court  of  Maine.     Feb.  26, 
1908.) 

1.  Evidence  —  Documkntaby  —  Becobds  of 
oonvkyances. 

In  an  action  involving  the  title  to' real  es- 
tate, the  record,  in  the  registry  of  deeds,  of  what 
purports  to  be  a  deed  of  conveyance  of  the  land 
18  no  evidence  that  such  a  deed  wag,  in  fact, 
executed  and  delivered,  when  the  party  offering 
such  record  claims  as  the  grantee,  or  as  heir  of 
the  grantee  named  in  the  record.  The  statute 
QEtev.  St  c  84,  {  125)  making  euch  records  evi- 
dence does  not  include  cases  where  the  party 
offering  the  record  claims  as  the  grantee,  or  as 
heir  of  the  grantee,  in  such  deeds. 

2.  Sake— Aroient  Deeds. 

The  rule  that  deeds  shown  to  be  30  years 
old  or  more  may  be  received  in  evidence,  without 

Sroof    of   execution,    applies    only    to    original 
eeds,  not  to  copies,  nor  records  of  such  deeds. 
[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
▼d.  20,  Evidence;  {  1626.] 

5.  Saioc. 

The  rule  that  copies  of  records  of  deeds 
may  be  received  in  evidence  when  the  originals 
are  lost  applies  only  to  cases  where  it  is  made 
to  appear  aliunde  that  there  was,  in  fact  an 
original  deed  executed  and  delivered. 
4.  Sake. 

As  the  law  is  to-day  in  this  state,  grantees 
in  deeds,  and  their  heirs,  cannot  depend  upon 
the  record  of  deeds  direct  to  them.  If  unable 
to  produce  the  deed  itself,  they  must  produce 
evidence,  aliunde  the  record,  that  such  a  .deed 
was,  in  fact,  executed  and  delivered. 

6.  Pbopesty— Evidence   of  Titxe. 

The  mere  fact  that  a  person  is  occupying  a 

Sarcel  of  land  is  not  evidence  that  he  is  claim- 
ig  title  under  any  particular  deed. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Franklin  Coimty. 

Real  action  by  Eliza  A.  HcCleery  against 
Woodard  Lewis.  Terdlct  for  plaintiff,  and 
defendant  excepts.    Exceptions  sustained. 

Real  action  brought  by  the  plaintiff,  to  re- 
cover one-half  part  in  common  and  undivided 
of  certain  real  estate  in  New  Vineyard, 
Franklin  county,  from  the  defendant,  who 
was  the  co-tenant  thereof,  together  with  the 
sum  of  $300  for  rents  and  profits  during  the 
six  years  preceding  the  date  of  the  writ  Plea, 
the  general  issue,  with  brief  statement  as 
follows:  "And  for  brief  statement  of  special 
matter  of  defense  the  defendant  says:  'That 
he  does  not  admit  any  title  in  the  plaintiff 
to  the  premises  set  forth  in  the  plaintifTs 
writ  and  declaration,  nor  that  the  plaintiff 
ever  obtained  title  to  the  same,  nor  that  the 
said  plaintiff  ever  held  title  to  the  same,  or 
any  part  thereof ;  and.  If  she  did  hold  a  deed 
thereof,  the  defendant  calls  for  proof  of  the 
same  and  of  the  execution  thereof.'  The  de- 
fendant also  filed  a  claim  under  the  statute 
for  betterments." 

The  plaintiff  claimed  title  under  a  sup- 
posed deed,  dated  October  27,  1855,  and  duly 


recorded  in  the  Franklin  connty  registry  of 
deeds.  Book  32,  p.  167,  given  by  one  Joshua 
MUler,  purporting  to  convey  to  RIspah  He- 
wey,  the  mother  of  the  plaintiff,  a  life  es- 
tate In  the  premises,  with  remainder  to  the 
plaintiff  and  others.  Rispah  Hewey  died  sev- 
eral years  before  the  commencement  of  the 
plalntilTs  action. 

The  plaintiff  was  not  able  to  produce  tlie 
original  deed.  If  any  such  ever  existed,  nei- 
ther was  she  able  to  produce  any  witness 
that  ever  saw  such  a  deed  or  ever  heard  sacb 
an  one  read.  Rev.  St  c.  84,  (  125,  reads  as 
follows: 

"In  aH  actions  touching  the  reality,  or  in 
which  the  title  to  real  estate  is  material  to 
the  issue,  and  wliere  original  deeds  would  be 
admissible,  attested  copies  of  such  deeds  from 
ttie  registry  may  be  used  in  evidence,  with- 
out proof  of  their  execution,  when  the  party 
offering  such  copy  is  not  a  grantee  in  the 
deed,  nor  claims  as  heir,  nor  Justifies  as  serv- 
ant of  the  grantee  or  his  heirs."  In  accord- 
ance with  the 'provisions  of  this  statute  the 
plaintiff  then  produced  an  attested  copy  of 
the  supposed  deed  from  Joshua  Miller,  and 
offered  the  same  In  evidence.  When  tlie  copy 
was  offered,  the  following  conversation  be- 
tween the  presiding  Justice  and  counsel  was 
had: 

"Mr.  Holman:  I  now  offer  a  quitclaim 
deed  from  Joshua  Miller  to  Rispah  Hewey, 
Eliza  Hewey  (the  plaintiff),  Woodard  Lewis, 
and  Thomas  Lewis. 

"The  Court:    That  is  a  copy,  I  suppose. 

"Mr.  Holman:  Yes,  a  certified  copy  from 
the  record. 

"Mr.  Butler:    I  object 

<'Mr.  Holman:  It  is  dated  the  27th  day  of 
October,  1855. 

"Mr.  Butler:    I  object 

"The  Court:  I  will  hear  yon  on  that  prop- 
osition. 

"Mr.  Butler:  My  objection  is,  your  Honor. 
that  in  all  cases,  both  under  the  statute  and 
rules  of  court,  that  where  the  party  claims 
under  an  original  deed,  or  as  the  heir  of 
a  grantee  in  an  original  deed,  that  before 
an  office  copy  is  admissible  that  plaintiff  must 
prove  the  execution  and  genuineness  of  the 
original  deed,  and  that  the  same  has  been 
lost,  and  that  he  or  she  has  used  every  rea- 
sonable effort  to  produce  it 

"Mr.  Holman:  My  reply  to  that  is  tliat 
this  deed  was  given  in  1855,  a  good  many 
years  ago.  The  witnesses,  as  far  as  we  know, 
are  all  dead,  and  one  of  -them  we  know  is 
dead,  and  it  wasn't  executed  here,  hence  it 
becomes  an  ancient  deed.  We  have  proved 
the  death  of  the  party  under  whom  we  claim. 
We  have  been  to  the  expense  to  see  every 
one  of  her  children,  and  talk  with  them,  and 
brought  them  here  to  court  I  have  done 
everything  I  Imow  how  to  do.  It  is  entirely 
Impossible  for  me  to  prove  the  deed  any  more 
than  it  is  now.  I  don't  know  any  imaginable 
way.    I  Iiave  tried  to  think  of  every  way  pos- 
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Bible  to  prove  the  deed  fnrtbeir  then  what 
I  bare  done,  and  I  don't  know  bow  I  can  do 
It  any  more. 

"The  Court:  Have  yon  Investigated,  Mr. 
Holman,  to  see  whether  the  witnesses  were 
dead,  or  the  magistrate  was  alive  or  dead? 

"Mr.  Holman:  Yes,  we  have,  every  one  of 
them.  Plamentlne  Daggett  was  one  of  the 
witnesses,  and  died  a  great  many  years  ago. 
and  the  deed  was  executed  in  Penobscot 
connty.  I  know  nothing  about  that  The 
deed  was  executed  62  years  ago.  As  I  un- 
derstand the  law,  the  presimiptlon  Is  that  a 
man — the  average  man,  30  years  of  age — 
when  he  would  be  old  enough  to  execute  a 
deed,  that  he  would  be  very  aged,  and  as  1 
'understood  the  authorities,  and  I  have  look- 
ed  them  up  carefully  in  that  respect  In  my 
oflBce,  and  my  Judgment  was  that  I  didn't 
have  to  go  so  far  as  that  on  so  ancient  a 
deed. 

"The  Court:  Yoa  don't  produce  an  ancient 
deed. 

"Mr.  Holman:    The  record  of  It 

"The  Court:  It  is  a  copy  of  what  may 
have  been  an  ancient  deed,  or  would  be  If  it 
was  found. 

"Mr.  Holman:  Mr.  Daggett  was  one  of  the 
witnesses.  We  can  show  he  has  been  dead 
a  great  many  years. 

"The  Court:  Lefs  see  your  copy.  How 
about  George  W.  Whitney?  Oh,  that  is  the 
Justice. 

"Mr.  Holman:  We  don't  know  anything 
about  him.  He  must  be  over  80  years  of 
age,  If  living,  and  probably  was  dead  years 
ago,  and  my  woman  was  poor,  and  I  didn't 
feel  like  going  to  the  expense,  and  didn't 
think  it  would  be  necessaty. 

"The  Court:  Of  course  an  ancient  deed,  if 
yon  have  shown  it  Is  In  existence,  and  the 
parties  purporting  to  have  executed  it  as  par- 
ties,  or  attested  it  as  witnesses,  are.  not  pro- 
dudble,  the  deed  prima  facie  proves  itself. 
Tbat  is,  the  very  fact  of  its  ancientuess.  But 
you  don't  produce  it  Tou  only  produce  what 
puri>ort8  to  be  an  office  copy. 

"Mr.  Holman:  I  gave  them  notice  to  pro- 
duce the  deed,  and  have  shown  that  the  deed 
went  into  the  hands  and  possession  of  Mr. 
Woodard  Lewis. 

"Mr.  Butler:  This  deed  never  went  Into  his 
bands,  and  he  has  never  seen  It 

"Mr.  Holman:    It  hasn't  been  testified  to. 

"Mr.  Butler:    I  can  put  him  on  the  stand. 

"The' Court:  It  presents  a  rather  curious 
phase.  It  affords  pretty  strong  moral  proof 
that  there  is  a  deed — the  fact  of  finding  it 
on  record. 

"Mr.  Holman:  The  deed  was  recorded,  as 
1  remember,  about  the  time  It  was  executed. 

"The  Court:  Well,  the  parties  are  all  here, 
and  there  are  other  Issues  which  may  have 
to  be  tried  out  some  time.  I  think  I  will 
admit  the  deed  subject  to  exception,  and  then 
yon  can  try  out  the  other  Issues,  and  the 
-whole  matter  can  be  heard  at  once.  If  it  has 


to  be.  However,  I  frnnkly  say  to  you  I  think 
there  Is  some  doubt  about  it" 

After  the  foregoing  cc^y  of  the  deed  had 
been  admitted  for  the  purposes  as  expressed 
by  the  presiding  Justice,  the  plaintiff  abandon- 
ed all  claim  for  rents  and  profits,  and  the  de- 
fendant abandoned  all  claim  for  betterments, 
and  the  Jury  retained  a  general  verdict  for 
the  plaintiff.  The  defendant  excepted  to  the 
ruling,  admitting  the  copy  of  the  supposed 
deed. 

The  case  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSED  STROUT,  SPEAR,  and  CORNISH. 
JJ. 

Joseph  C.  Holman,  for  plaintiff.  Frank  W. 
Butler,  for  defendant 

EMERY,  O.  J.  This  was  a  real  action. 
The  plaintiff  claimed,  and  sought  to  prove, 
title  only  under  a  deed  of  conveyance,  which 
she  claimed  was  executed  and  delivered  to 
her  mother  in  1855,  and  conveying  a  life  es- 
tate to  her  mother,  with  remainder  to  her- 
self.  The  mother  was  deceased. 

The  essential  proposition  of  fact  to  lie  prov- 
ed by  the  plaintiff  was  that  such  a  deed  had 
been,  in  fact  executed  and  delivered.  She 
was  not  able  to  produce  any  witness  that 
ever  saw  such  a  deed,  or  ever  heard  such  an 
one  read.  She  did,  however,  produce  an  of- 
^ce  copy  of  what  purported  to  be  the  rec- 
ord of  such  a  deed  In  the  proper  registry  of 
deeds,  and  offered  It  as  admissible  evidence 
that  an  original  deed  corresponding  to  the 
record  had  been  executed  and  delivered  prior 
to  the  date  of  the  record. 

We  are  constrained  to  hold  that  by  the 
settled  law  of  this  state,  neither  the  copy  of 
the  record,  nor  the  record  Itself,  is  admissible 
evidence  to  prove  the  existence  of  an  orig- 
inal; the  plaintiff  being  a  grantee  in  the  sup- 
posed deed.  The  statute  (Rev.  St  c.  84,  | 
125)  authorizing  the  use  of  records,  and  cop- 
ies of  records,  of  deeds  as  evidence  of  the 
existence,  execution,  and  delivery  of  orig- 
inals only  applies  to  deeds  prior  to  that  in 
which  the  party  is  the  grantee  or  heir  of  a 
grantee.  It  does  not  include  the  deed  pro- 
duced by  the  plaintiff.  Elwell  v.  Cunning- 
ham, 74  Me.  127;  Webber  v.  Stratton,  89  Me.  . 
379,  36  Atl.  614. 

The  plaintiff  urges  that  the  age  of  the 
record,  an  age  of  more  than  half  a  century, 
together  with  the  fact  that  her  mother  oc- 
cupied the  land  for  a  time  after  the  date  of 
the  record,  creates  a  presumption  that  there 
was,  in  fact  an  original  of  the  record  duly 
executed  and  delivered.  It  Is  true  that  when 
a  document  apparently  an  original  deed,  and 
shown  to  be  30  years  old  or  more,  is  produc- 
ed, it  may  be  received  In  evidence  without 
other  proof  of  execution.  But  this  presump- 
tion of  due  execution  applies  only  to  orig- 
inals, not  to  copies.  Further,  the  mere  fact 
that  the  mother  occupied  the  land,  there  be- 
ing no  evidence  that  her  occupation  was  un- 
der any  claim  of  title,  creates  no  legal  pre- 
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sumption  that  her  occnpaiion  was  under  any 
particular  deed.  If  neither  the  copy  nor  the 
occupation  creates  any  presumption,  both  to- 
gether cannot.  2jero  plus  zero  is  still  zero. 
In  Elwell  T.  Cunningham,  74  Me.  127,  the 
record  was  nearly  75  years  old,  yet  the  court 
held  It  was  not  evidence  of  the  execution  and 
delivery  of  an  original. 

The  plaintltTB  counsel  cites  several  cases, 
to  the  effect  that  an  office  copy  of  a  deed  Is 
admissible  in  evidence,  upon  proof  that  the 
original  Is  destroyed  or  lost,  or  Is  in  the  pos- 
session of  the  opposite  paiiy,  who  will  not 
produce  it.  In  those  cases  there  was  evi- 
dence aliunde  that  an  original  had  been  ex- 
ecuted and  delivered.  In  this  case  there  is 
no  such  evidence.  This  circumstance  shows 
the  inapplicability  of  the  cases  cited. 

As  the  law  is  to-day  In  this  state,  grantees 
In  deeds,  and  their  heirs,  cannot  depend  upon 
the  record  of  deeds  direct  to  them.  If  un- 
able to  produce  the  original  deed,  they  must 
produce  evidence  aliunde  the  record  that 
there  was  In  fact  such  a  deed  executed  and 
delivered.  The  pro  forma  ruling  admitting 
the  copy  In  this  case  must  be  reversed. 

Eixceptlons  sustained. 

(7BN.  H.  W) 

STATE  v.  PEOPLE'S  NAT.  BANK.  SAME 

V.  CLAREMONT  NAT.  BANK.  SAME 

V.  KEENB  NAT.  BANK. 

(Supreme  Court  of  New  Hampshire.     Bnlllvan. 

June  27,  1908.) 

1.  Banks  and  Banking — Nationai.  Banks- 
Savings  Banks— Reijition  Towabd  Defos- 

ITOBS. 

A  national  bank  ii  not  a  savings  bank, 
and  It  cannot  transact  the  same  kind  of  busi- 
ness that  a  savings  bank  is  incorporated  to  do, 
and,  thongh  a  national  bank  baa  a  aavings  de- 
IMtrtment,  it  does  not  receive  deposits  to  be  in- 
vested in  specified  securities  under  the  super- 
vision of  the  bank  commissioners,  and  it  does 
not  hold  the  deposits  on  a  trust  creating  the 
relation  of  trustee  and  cestui  que  trust,  but 
on  a  contract  creating  the  relation  of  debtor 
and  creditor. 

2.  Statutes  —  Oonbtbuctior  —  LBOiSLAxivs 
Intent. 

The  fact  that  a  clause  in  a  statute  will, 
if  literally  construed,  l>ecome  absurd,  makes  it 
necessary  to  seek  the  legislative  intention  em- 
iKidied  in  the  words  used  by  adopting  a  more 
liberal  interpretation. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  ii.  Statutes,  i  201.] 

8.  Banks  and  Bankino— Savings  Banks- 
Relation  Between  Bank  and  Depositobs. 
The  depositors  in  a  savings  bank  do  not 
personally  loan  the  money  deposited,  but  intrust 
It  to  the  bank  as  their  trustee  to  l>e  kept,  in- 
vested, managed,  and  paid  out,  according  to  the 
grovisions  of  the  charter  and  by-laws  of  the 
ank,  and  where  there  is  a  loss  they  share  it 
according  to  the  amonnt  of  their  deposits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  $  1157.]^ 
4.  Same— National  Banks. 

A  national  bank  receiving  money  from  de- 
positors for  investment,  under  an  agreement  to 
pay  a  fixed  rate  of  interest  tliereon,  is  a  debtor 
to  the  depositors  for  the  deposits  and  interest, 
for  the  interest  agreed  to  be  paid  on  the  money 
received  is  not  in  Uta  nature  of  k  dividend  of 


profits  realized  from  the  mccessfnl  mana^ 
ment  of  the  hank,  but  the  dei>ositors'  seconty 
depends  on  the  general  solvency  of  the  bank. 
6.  Corstitoiional  Law— Vaxiditt  of  Stat- 
utes—Construction  IN  Favob  of  CoNsn- 

TnTIONALITT. 

The  fact  that  Laws  1907,  p.  Ill,  c.  112, 
proliibiting  the  use  of  the  name  savings  bank* 
except  in  specified  cases,  etc.,  would  be  uncon- 
stitutional as  violating  Bill  of  Rights,  art.  2, 
if  construed  to  interfere  with  and  abridge  tlM 
freedom  of  contract  by  individuals  receiving 
money  from  other  individuals  on  a  contract  to 
repay  it  with  interest  at  a  stipulated  rate,  is 
strong  evidence  that  the  Legislature  in  enactins 
it  did  not  liave  that  intention  with  reference  to 
individuals,  and,  if  not  with  reference  to  them, 
the  inference  is  strong  that  the  same  language  la 
not  intended  to  have  a  different  meaning  when 
applied  to  corporations  also  mentioned  in  ths 
act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  10,  Constitutional  Law,  t  40.] 

6.  Statutes- CoNSTBucTioK  —  lKTKNTioii  or 
Legislatube. 

All  parts  of  a  statute  must  be  considered 
together,  and  such  construction  given  to  it  as 
will  best  answer  the  intention  of  the  Legisla- 
ture, and  to  accomplish  this  object  the  letter  of 
the  statute  may  be  restrained  by  an  equitabla 
construction,  or  enlarged,  and  sometimes  the 
construction  may  be  even  contrary  to  the  letter. 
[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  44,   Statutes,  H  2C0,   261,  282.] 

7.  Banks    and    Banking — Savings    Bahk^ 

stattjtes— oonstbuction. 

The  purpose  of  Laws  1907,  p.  Ill,  c.  112, 
providing  that  no  person,  corporation,  or  asso- 
ciation, except  savings  banks  incorporated  In 
the  state,  etc.,  shall  make  use  of  words  in- 
dicating that  a  place  of  business  is  the  office 
of  a  savings  bank,  nor  make  use  of  any  printed 
or  written  matter  having  words  Indicating  that 
a  business  is  the  business  of  a  saving  bank, 
nor  receive  deposits  and  transact  business  in 
the  manner  of  a  savings  bank,  etc.,  is  to  pre- 
vent the  obtaining  of  the  money  of  depositors 
on  a  false  representation  that  the  party  re- 
ceiving it  is  authorized  to  do  and  is  doing  a 
business  like  that  of  a  savings  bank,  and  the 
act  does  not  interfere  with  the  f;eneral  business 
of  Investment  by  banking  institutions  of  de- 
posita  received  from  their  customers  on  wliich 
they  agree  to  pay  interest,  and  the  act,  so  con- 
strued, is  intended  to  apply  to  and  includes  na- 
tional banks. 
&  Obiminai,   Law— Review— Determinatzoii 

—AFTiBMANCB— Decision  Pbo  Fobiia. 
The  Supreme  Court,  on  exceptions  to  the 
overruling  of  a  demurrer'  to  an  information 
charging  a  national  bank  with  violating  Laws 
1907,  p.  Ill,  c.  112,  prohibiting  any  associa- 
tion except  savings  banks  incorporated  in  the 
state  from  using  words  indicating  that  ita  plaos 
of  business  is  the  business  of  a  savings  bank, 
etc,  raising  the  question  whether  the  Legisla- 
ture tias  the  power  to  legislate  on  the  subject 
with  reference  to  national  banks,  will  overrule 
the  exception  in  order  that  an  opportunity  may 
be  accorded  for  an  authoritative  decision  on  the 
question  by  the  federal  courta  if  the  case'  is  not 
otherwise  disposed  of  at  the  trial. 

Transferred  frwn  Superior  Court 
Informations  by  the  state  charging  the  Peo- 
ple's National  Bank,  the  Claremont  National 
Bank,  and  the  Keene  National  JSank  with  vi- 
olating Laws  1907,  p.  Ill,  e.  112.  The  demur- 
rers to  the  informations  <mi  the  ground  that 
the  statute  did  not  apply  to  national  banlca 
were  overruled,  subject  to  exception,  and  eadi 
bank  filed  an  answer  to  which  the  state  de- 
murred, and  the  demurrers  wets  austaiiied. 
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and  defendants  excepted.  Stzceptlcm  to  the 
orders  OTemiUng  the  demurrers  to  the  In- 
formations overruled,  and  exception  to  the 
orders  sustalnhig  demurrers  to  the  answers 
sustained. 

Informations  alleging  that  the  defendants 
are  violating  the  provisions  of  chapter  112, 
p.  Ill,  Lavirs  1907.  Transferred  from  the  No- 
vember term,  1907,  of  the  superior  court,  by 
Chomberlln,  J.  The  cases  are  substantially 
alike,  and  the  facts  stated  in  the  first  case 
may  be  deemed  to  apply  to  the  others.  The 
defendant's  demurrer  to  the  information,  oa 
the  ground  that  the  statute  did  not  av9^  to 
national  banks,,  was  overruled,  subject  to  ex- 
ception. Thereupon  the  bank  filed  an  answer, 
alleging  as  follows:  "Ttie  defendant  says: 
That  it  is  a  national  banking  association,  duly 
organized  and  established  under  the  laws  of 
ttie  United  States.  •  •  •  That  its  place  of 
business  is  In  Claremont  •  *  •  That  in 
tlie  conduct  of  Its  lawful  business  it  did,"  on 
November  1,  1907,  "receive  deposits  of  money 
upon  which  it  agreed  to  pay  Interest  to  the 
depositors.  That  upon  receiving  sitid  deposits, 
it  Issued  to  each  depositor  a  pass  book,  bear- 
ing upon  its  cover  the  following  words:  'Inter- 
est-bearing deposits  Pe<^le's  National  Bank, 
Claremont,  N.  H.-  In  account  with  John  Doe.' 
That  said  book  ccmtalned,  among  others,  the 
following  regulations:  '(1)  Deposits  or  with- 
drawals may  be  made  at  any  time.  (2)  In- 
terest at  the  rate  of  3  per  cent  per  annum 
win  be  credited  to  depositors  January  1st 
and  July  Ist,  and  this  Interest  will  be  at  once 
added  to  the  principal,  and  will  draw  inter- 
est same  as  other  deposits ;  tlie  Interest  thus 
I>elng  compounded  twice  a  year.  •  •  •  (0) 
The  bank  shall  have  the  right  to  return  any  or 
an  deposits  in  whole  or  In  part,  or  to  decline 
to  receive  deposits  in  its  savings  d^artment, 
whenever  It  may  deem  proper.'  That  the 
form  suggested  In  said  book  for  the  with- 
drawal of  money  upon  an  order  contains  the 
following  words:  "People's  National  Bank,  in- 
terest-bearing deposits.'  That  on  said  1st  day 
of  November,  1907,  It  caused  to  be  printed  in 
the  National  Eagle,  a  newspaper  published 
and  circulated  In  said  Claremont,  an  adver- 
tisement containing  the  following  words:  'A 
general  banking  business  transacted.  Three 
per  cent  Interest  on  all  time  deposits.'  And 
the  defendant  further  answering,  denies  each 
and  every  allegation  in  said  Information,  ex- 
c^t  as  ttie  same  are  herein  admitted,  and 
says  that  the  business  transacted  as  above  set 
forth  in  this  answer  was  done  in  accordance 
with  and  under  authority  of  the  laws  of 
the  United  States,  •  *  •  and  specifically 
denies  that  Its  said  business  carried  on  as 
aforesaid  was  in  violation  of  any  valid  law 
or  statute  of  the  state  of  New  Hampshire." 
To  this  answer  the  state  demurred.  The  de- 
murrer was  sustained,  and  the  defendant  ex- 
cepted. 

Edwin  Q.  Eastman,  Atty.  Gen.,  for  the 
State.    Streeter  &  Hollis,  for  defendants. 


WALKER,  J.  The  statute  (Laws  190^?,  p. 
Ill,  c.  112)  under  which  the  prosecution  was 
brought  Is  as  follows: 

"Section  1.  The  words  savings  bank  as  used 
in  tills  act  shall  Include  only  institutions  for 
savings  Incorporated  as  such  in  this  state. 

"Sea  2.  No  person,  copartnership.  Incorpo- 
ration, or  association,  except  savings  banks 
Incorporated  In  this  state,  and  trust  compa- 
nies, loan  and  trust  companies,  loan  and  bank- 
ing companies  thereto  empowered  by  their 
charters  granted  by  this  state,  shall  here- 
after make  use  of  any  sign  at  the  place  where 
its  business  is  transacted  having  thereon  any 
name,  or  other  word  or  words  indicating  that 
such  place  or  ofllce  Is  the  place  or  ofiSce  of  a 
savings  bank.  Nor  shall  muSn  corporation, 
person,  copartner^ip  or  association  make  use 
of  or  circulate  any  written  or  printed  or  part- 
ly written  and  partly  printed  paper  whatever, 
having  thereon  any  name,  or  other  word  or 
words,  indicating  that  such  business  Is  the 
business  of  a  savings  bank;  nor  sliall  any 
such  person,  ccqiwrtnership,  association,  or  in- 
corporation receive  deposits  and  transact  busi- 
ness In  the  way  or  manner  of  a  savings  bank. 
or  in  eadx  a  way  or  manner  as  to  lead  the 
public  to  believe,  or,  in  the  (pinion  of  the 
bank  commissioners,  might  lead  the  public  to 
believe,  that  its  business  la  that  of  a  savings 
bank. 

"Sec  8.  The  bank  c<xnmissIoners  shall  have 
the  authority  to  examine  tlie  accounts,  books, 
and  papers  of  any  corporation,  person,  co- 
partnership, or  association  wlilch  makes  a 
business  of  receiving  money  on  deposit  In 
order  to  ascertain  whether  such  person,  co- 
partnership, corporation,  or  association  has 
violated  any  provision  of  this  act;  and  any 
person,  copartnership,  incorporation,  or  asso- 
ciation violating  any  provision  of  this  act 
shall  forfeit  to  this  state  one  hundred  dollars 
a  day  for  every  day  or  part  thereof  during 
which  such  violation  continues.  Any  viola- 
tion of  the  provisions  of  this  act  shall  forth- 
with be  r^orted  by  the  bank  commissioners 
to  the  Attorney  General.  The  said  forfeiture 
may  be  recovered  by  an  information  or  other 
appropriate  proceeding  brought  in  the  superi- 
or court  in  the  name  of  the  Attorney  General. 
Upon  such  information  or  other  proceeding 
the  court  may  issue  an  injunction  restraining 
such  person,  copartnership,  incorporation,  or 
association  from  further  prosecution  of  Its 
business  within  this  state  during  the  pendency 
of  such  proceeding  or  for  all  time,  and  may 
make  such  other  order  or  decree  as  equity 
and  Justice  may  require." 

It  is  claimed  that  the  statute  prohibits  the 
defendants  from  doing  the  kind  of  business 
partially  described  in  tbe  answers,  because. 
It  is  urged,  they  "receive  deposits  and  trans- 
act business  In  the  way  or  manner  of  a  sav- 
ings bank."  This  contention  makes  It  neces- 
sary to  give  a  construction  to  the  language  of 
the  statute.  Evidently,  the  phrase  quoted 
cannot  t>e  given  a  literal  meaning.  As  a  na- 
tional bank  is  not  a  savings  bank.  It  cannot 
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transact  the  same  kind  of  business  that  a 
savings  bank  Is  Incorporated  to  do.  If  It  has 
a  sayings  department,  It  does  not  receive  de- 
posits to  be  invested  In  specified  secnrities 
under  the  supervision  of  ttie  bank  conunis- 
sloners.  It  does  not  hold  the  deposits  upon  a 
trust  creating  the  relation  of  trustee  and  ces- 
tui que  trust,  but  upon  a  contract  creating 
the  relation  of  debtor  and  creditor.  "Al- 
though a  bank  may  be  called  a  savingB  bank,, 
if  it  is  really  a  stockholders'  bank,  where 
the  capital  is  owned  by  the  shareholders,  the 
name  will  amount  to  nothing  (unless  It  pro- 
duces actual  'harm  to  a  depositor  by  mlslead- 
li%  him  without  his  fault),  and  in  such  a 
bank  a  deposit  creates  the  relation  of  debtor 
and  creditor,  and  the  depositor  has  no  lien 
or  trust  in  the  bonds  in  which  the  money  he 
deposits  is  Invested,  as  is  the  case  In  a  bblv- 
.  Ings  bank,  even  though  the  bank  officers 
promise  to  hold  :the  bonds  for  his  benefit 
Such  a  lien  can  only  be  created  by  mortgage 
or  pledge."  2  Morse,  Banks,  {  618.  To  ^ve 
this  clause  a  literal  meaning  would  make  it 
Inoperative  and  senseless,  and  the  fact  that 
.  it  would  thus  become  absurd  makes  It  neces- 
sary to  seek  Ihe  legislative  Intention  em- 
bodied in  the  words  used,  by  adopting  a  more 
liberal  interpretation. 

The  dalm  of  the  state  Is  that  this  language 
was  inserted  in  the  statute  to  prevent  cor- 
porations, not  specially  authorized  1^  the 
Legislature,  from  doing  a  savings  bank  busi- 
ness or  an  investment  business  substantially 
similar  to  the  business  of  a  savings  bank, 
and  that  the  receiving  of  money  by  a  nation- 
al bank  from  its  customers  for  investment, 
upon  which  it  agrees  to  pay  them  a  certain 
rate  of  interest,  is  the  doing  of  a  savings 
business  which  the  Legislature  Intended  to 
prohibit.  This  argument  obviously  can  only 
be  supported  by  a  finding  that  the  Legislature 
Intended  to  prevent  the  customers  of  a  na- 
tional bank  from  loaning  their  money  to  the 
bank  under  contracts  creating  the  relation 
of  debtor  and  creditor.  In  a  general  sense, 
it  may  be  true  that  the  bank  in  such  a  case 
receives  deposits  for  Investment  upon  which 
the  depositors  receive  Interest,  and  that  the 
business  thus  done  is  practically  in  many  re- 
spects a  savings  bank  business.  Mitchell  ▼, 
Beckman,  64  Cal.  117,  122,  28  Pac.  110.  The 
depositors  in  a  savings  bank  "do  not  person- 
ally loan  the  money  deposited,  but  Intrust  it 
to  the  bank,  as  their  trustee  or  agent,  to  be 
kept,  invested,  managed,  and  paid  out,  ac- 
cording to  the  provisions  of  the  charter  and 
by-laws  of  the  institution.  If  there  is  a 
profit,  th^  receive  it ;  if  there  is  a  loss,  they 
share  it  according  to  the  amount  of  their 
deposits."  Hall  v.  Paris,  58  N.  H.  71,  73; 
Cogswell  V.  Bank,  59  N.  H.  43;  Bank  (Com- 
missioners V.  Banking  Co.,  74  N.  H.  292,  67 
Atl.  583;  Mann  v.  State  Treasurer,  74  N.  H. 
345,  347,  348,  68  Atl.  130.  But  such  does  not 
appear  to  be  the  effect  of  the  Investment 
business  undertaken  by  the  defendants.  The 
contracts  with  their  depositors,  as  set  up  in 


the  answers  and  admitted  by  the  demurrers, 
provide  for  the  receipt  of  d^oelts  of  money 
upon  which  each  bank  agrees  to  pay  interest 
to  the  depositors  at  a  certain  rate  per  cait 
The  Interest  received  by  the  depositors  is  not 
in  a  legal  sense  dependent  upon  the  success 
of  the  banlis  in  making  paying  investments. 
So  far  as  appears,  the  banks  are  bound  to  pay 
the  stipulated  interest,  as  well  as  the  amounts 
of  the  so-called  deposits,  as  legal  debts  wbidi 
they  owe  to  the  patrons  of  their  savings  de- 
partments. The  relation  created  Is  that  of 
debtor  and  creditor,  not  that  of  a  trust  or 
bailment.  The  Interest  agreed  to  be  paid  on 
the  money  received  in  this  way  by  the  bank 
is  not  in  the  nature  of  a  dividend  of  profits 
realized  from  the  successful  management  of 
a  savings  bank.  The  depositors'  security,  as 
a  matter  of  law,  does  not  depend  upon  the 
character  of  the  investments  made  by  the 
bank,  but  upon  the  general  solvency  of  the 
institution.  The  defendants  therefore  are 
not  doing  a  savings  bank  business,  unless 
every  person  who  receives  his  neighbors'  mon- 
ey upon  a  contract  to  repay  it  with  interest 
at  a  stipulated  rate  can  be  deemed  to  be  en- 
gaged in  business  of  that  character  within 
the  meaning  of  the  statute  in  question,  for 
the  statute  includes  persons  as  well  as  cor- 
porations. That 'the  statute  was  intended  to 
have  that  effect,  and  to  seriously  interfere 
with  and  abridge  the  freedom  of  contract  in 
this  respect.  Is  a  proposition  that  cannot  be 
Seriously  entertained,  in  view  of  "the  natural. 
essential,  and  inherent  rlgnts,"  which  "all 
men"  have,  of  "acquiring,  possessing,  and  pro- 
tecting property."  Bill  of  Rights,  art.  2; 
State  V.  Ramseyer,  73  N.  H.  31,  32-34,  58 
Atl.  958.  If  such  an  intention  might  be  found 
from  the  words  of  the  statute,  the  unconstitu- 
tional effect  of  it  would  be  strong  evidence 
tending  to  show  that  the  Legislature  in  enact- 
ing it  did  not  have  that  intention  with  ref- 
erence to  natural  persons;  and.  If  not  with 
reference  to  them,  the  Inference  would  be 
that  the  same  language  was  not  Intended  to 
liave  a  different  meaning  when  applied  to  coi> 
porations. 

The  position  of  the  state  Is  an  apt  illus- 
tration of  the  construction  of  legislative  lan- 
guage which  disregards  the  general  intent  ap- 
parent from  a  consideration  of  the  entire 
statute  in  its  practical  application.  "It  is  a 
very  familiar  rule  In  the  interpretation  of 
statutes  that  all  parts  of  the  act  must  be  con- 
sidered together,  and  such  construction  given 
to  it  as  will  best  answer  the  intention  of  the 
makers.  To  accomplish  this  object,  in  some 
cases  the  letter  of  the  statute  may  be  restrain- 
ed by  an  equitable  construction;  In  others, 
enlarged;  and  sometimes  the  construction 
may  be  even  contrary  to  the  letter."  Pierce 
V.  Emery,  32  N.  H.  484,  608.  "What  Is  with- 
in the  legally  proved  intention  of  the  Legis- 
lature Is  within  the  statute,  though  not  with- 
in the  letter;  and  what  Is  within  the  letter, 
but  not  within  tlie  intention,  is  not  within 
the  statute."    Opinion  of  the  Justices,  66  M. 
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B.  629,  655,  33  Atl.  1000;  Thompson  t.  Esty, 
69  N.  H.  55,  75,  45  Atl.  566 ;  Stanyan  ▼.  Pe- 
terborough, 69  N.  H.  372,  373,  46  Atl.  191; 
State  T.  Railroad,  70  N.  H.  421,  481,  48  Atl. 
1103.  Cnless  It  was  inteniaed  to  create  a  mo- 
nopoly In  favor  of  savings  banks  and  similar 
Institutions,  Incorporated  under  the  laws  of 
this  state.  In  the  business  of  receiving  money 
OD  contracts  generally  for  investment  and  ao- 
cnmulatlon,  no  reason  Is  apparent  why  legis- 
lation having  that  effect  should  have  been 
deemed  desirable.  An  examination  of  the 
statute  reveals  Its  controlling  purpose  to  be 
the  prevention  of  deception,  fraud,  and  false 
representations  by  persona  and  corporations 
in  assuming  to  Invest  funds  deposited  with  or 
-Intrusted  to  them,  under  implied  contracts 
giving  the  depositors  the  same  advantages 
and  protection  afforded  by  savings  banks  un- 
der the  laws  of  this  state.  No  such  person 
or  corporation  shall  "make  use  of  any  sign  at 
the  place  where  Its  business  is  transacted 
having  thereon  any  name,  or  other  word  or 
words,  indicating  that  such  place  or  office  is 
the  place  or  office  of  a  savings  bank";  nor 
shall  it  "make  use  of  or  circulate  any  written 
or  printed  or  partly  written  and  partly  print- 
ed paper  whatever,  having  thereon  any  name, 
or  other  word  or  words,  indicating  that  such 
business  Is  the  business  of  a  savings  bank." 
It  is  also  prohibited  from  transacting  busi- 
ness "in  such  a  way  or  manner  as  to  lead  the 
public  to  believe  •  •  •  that  Its  business 
is  that  of  a  savings  bank."  Section  1  pro- 
vides that  "the  words  savings  bank  as  used 
In  this  act  shall  Include  only  Institutions  for 
savings  Incorporated  as  such  In  this  state." 
These  provisions  plainly  show  that  it  was  the 
irarpoae  of  the  Legislature  to  prevent  the  ob- 
taining at  the  money  of  depositors  upon  a 
false  representation  that  the  party  receiving 
it  is  authorized  to  do,  and  is  doing,  an  invest- 
ment business  like  that  of  a  savings  bank  "In- 
corporated as  such  in  this  state."  In  the  pro- 
visions quoted  no  Intention  is  expressed,  and 
none  can  reasonably  be  Inferred,  that  the 
general  business  of  investment  by  banking  In- 
stitutions of  deposits  received  from  their  cus- 
tomers, upon  which  they  agree  to  pay  inter- 
est, should  be  prohibited.  Indeed,  the  natu- 
ral inference  Is  that  the  legality  of  such  busi- 
ness was  recognized,  and  tbat  only  the  meth- 
od by  which  It  was  done  should  be  regulat- 
ed and  somewhat  restricted  in  the  Interest  of 
fair  dealing.  Such  seems  to  be  the  general 
purpose  of  the  statute,  which  Is  of  much  sig- 
nificance in  ascertaining  the  meaning  of 
special  phrases.  Barker  v.  Warren,  46  N.  H. 
124.  And  the  provision  that  other  persons  or 
corporations  shall  not  "transact  business  in 
the  way  or  manner  of  a  savings  bank"  must 
be  construed  in  harmony  with  this  general 
purpose.  If  the  idea  had  been  to  prohibit 
the  doing  of  a  business  substantially  or  prac- 
tically similar  to  that  of  a  locally  Incorporat- 
ed savings  bank,  more  fortunate  language 
would  doubtless  have  been  used  to  express 
that  idea.    Circumlocution  rendering  careful 
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construction  of  language  necessary  is  not  or- 
dinarily employed  In  penal  statutes  whose 
purpose  is  to  prohibit  the  doing  of  specific 
acts.  If  the  object  is  to  make  a  certain  act ' 
a  crime,  the  prohibition  would  hardly  be  In- 
ferred from  language  limiting  "the  way  or 
manner"  of  doing  it.  This  particular  phrase, 
when  read  In  connection  with,  the  remaining 
language  of  the  statute,  and  In  view  of  the 
general  purpose  of  the  act,  refers  to  the  meth- 
od of  doing  what  may  be  termed  a  "savings 
bank  business."  It  was  intended  to  prohibit 
the  adoption  and  use  of  methods  of  business 
so  similar  to  those  of  local  savings  banks  as 
to  create  the  belief  on  the  part  of  depositors 
that  they  were  receiving  the  protective  se- 
curity which  is  afforded  to  depositors  in  sav- 
ings banks  chartered  and  controlled  by  the 
laws  of  this  state.  People  v.  Trust  Co.,  139 
N.  Y.  185,  84  N.  B.  898.  If  this  construction 
renders  the  statute  to  some  extent  redundant, 
that  not  uncommon  defect  In  legislative  ex- 
pression does  not  affect  or  change  the  evi- 
dent Intention  of  the  liCgislature  found  from 
a  consideration  of  all  the  competent  evidence. 

That  the  statute,  thus  construed,  was  in- 
tended to  apply  to  national  banks,  cannot  ad- 
mit of  doubt.  The  language  is  amply  suffi- 
cient to  Include  such  corporations,  and  there 
is  little  in  the  practical  working  of  the  act 
that  shows  it  was  not  Intended  to  have  that 
effect.  This  result  presents  the  question 
whether  the  Legislature  had  the  power  or 
jurisdiction  to  legislate  on  this  subject  with 
reference  to  national  banks  chartered  under 
the  federal  law — a  point  raised  by  the  demur- 
rer to  the  information.  As  this  Is  a  ques- 
tion of  much  Importance,  and  perhaps  of  con- 
siderable difficulty  (National  Bank  v.  Com- 
monwealth, 9  Wall.  [U.  S.]  353,  19  L.  Ed. 
701 ;  McCleUan  v.  Chipman,  164  U.  S.  847,  17 
Sup.  Ct.  85,  41  L.  Ed.  461 ;  Easton  v.  Iowa, 
188  n.  S.  220,  23  Sup.  Ct,  288,  47  L.  Ed.  452), 
It  seems  advisable,  under  the  circumstances, 
to  overrule  the  exception  to  the  order  of  the 
court  overruling  the  demurrer,  in  order  that 
an  opportunity  may  be  afforded  for- an  au- 
thoritative decision  of  the  question  by  the 
federal  courts,  if  the  case  Is  not  otherwise 
disposed  of  at  the  trial.  State  v.  Collins,  67 
N.  H.  540,  42  Atl.  5l';  State  v,  Collins,  70  N. 
H.  218,  46  Atl.  1080. 

The  exception  to  the  order  overruling  the 
demurrer  to  the  information  is  overruled, 
and  the  exception  to  the  order  sustaining  the 
demurrer  to  the  answer  is  sustained.'  All 
concurred. 

(m  Pa.  141) 

MANTZ  V.  KISTLBR  et  al. 

(Supreme  Court  of  Pennsylvania.    May  4,  1908.) 

1.  ExKOTTTiON— Salb— Pbopebtt  SnBJBOT. 

A  creditor  can  sell  any  title  alleged  to  bf 
in  the  debtor,  leaving  the  purcliaser  to  try  the 
validity  of  it  afterwards  in  ejectment 

[Ed.  Note.— For  cases  inpoint,  see  Cent.  Dic> 
vol.  21,  Execution,  Jf  76-87.] 
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2.  Same— Injunction. 

Defendant  in  execntiion  cannot  enjoin  sher- 
iff's sale  of  his  property,  on  the  ground  that  he 
is  not  the  defendant,  but  that  another  person  of 
a  similar  name  is  the  defendant. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bill  by  Francis  K.  Mantz  against  Charles 
S.  KIstler  and  others.  From  a  decree  dissolv- 
ing the  preliminary  injunction,  plalntifC  ap- 
peals.   A£9rmed, 

The  following  is  the  opinion  of  Bechtd,  P. 
J.,  in  the  court  lielow: 

"David  Lorah  et  al.  recovered  a  judgment 
against  Francis  Mantz  et  al.  (to  Na  31S,  Sep- 
tember term,  1895),  on  March  28,  1907.  for 
$1,700.  This  judgment  has  since  become  the 
property  of  Charles  S.  KIstler,  and  an  execu- 
tion has  been  Issued  thereon.  The  sheriff,  in 
attempting  to  collect  the  amount  of  his  writ, 
levied  upon  the  pr<H)erty  of  Francis  K.'Mantz, 
who  came  Into  court  and  filed  his  bill  In  equi- 
ty to  the  above  number  and  term  and  obtain- 
ed a  preliminary  injunction  to  restrain  fur- 
ther action  as  to  his  property.  The  ground 
of  this  action  is  that  the  plaintiff  in  this 
equity  proceeding  says:  He  Is  not  the  Francis 
Mantz  who  is  a  defendant  in  No.  318,  Sep- 
tember term,  1895,  and  consequently  his  prop- 
erty should  not  be  made  to  answer  for  the 
above-mentioned  debt  It  is  therefore,  first, 
a  question  of  Identity,  and,  second,  a  question 
of  remedy,  under  the  contention  of  the  de- 
fendant, as  he  denies  the  right  of  the  plain- 
tiff to  the  intervention  of  a  court  of  equity. 
An  answer  has  been  filed,  fairly  raising  these 
questions,  and  testimony  has  been  taken.  As 
this  is'a  motion  to  continue  an  injunction,  and 
the  answer  Is  a  denial  of  the  material  allega- 
tions of  the  bill,  the  plaintiff  has  the  laboring 
oar.  The  testimony  submitted  in  his  behalf 
shows  that  he  Is  not  the  Fi;anci3  Mantz,  de- 
fendant in  the  judgment,  as  he  contends,  but 
the  testimony  of  the  defendant  tends  to  con- 
tradict his  evidence  and  tends  to  show  the 
contrary.  If  the  evidence  of  the  defendants 
}s  to  be  accepted,  then  it  rather  convicts  the 
plaintiff  of  the  trespass  which  is  the  founda- 
tion of  the  judgment.  A  careful  examination 
of  all  the  evidence  presented  points  out  the 
existence  of  an  honest  disputed  question  of 
fact" 

Argued  before  MITCHELIi,  0.  J.,  and 
FELL,  MBSTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

R.  H.  Koch  and  E.  O.  Nothstein,  for  app^- 
lants.  Guy  E.  Farquhar  and  J.  W.  Moyer, 
for  appellee. 

MITCHELL,  C.  J.  The  substantial  fact  on 
which  this  case  turns  is  the  Identity  of  the 
complainant  with  the  Francis  Mantz  who  was 
a  party  defendant  to  the  judgment  sought  to 
be  enjoined.  Presumably  this  Is  a  question 
of  fact  for  the  decision  of  a  jury.  The  prac- 
tice in  Pennsylvania  is  to  allow  a  creditor  to 
sell  any  title  alleged  to  be  In  the  debtor,  and 
to  try  the  validity  of  it  afterwards  In  an  ac- 


tion of  ejectment  by  the  purchaser.  Taylor's 
Appeal,  93  Pa.  21.  It  is  not  the  best  system, 
being  a  makeshift.  In  the  absence  of  a  court 
of  chancery,  for  the  administration  of  equi- 
table principles  under  the  forms  furnished  by 
the  ccHumon  law;  but  it  is  settled  as  the 
practice  in  this  state,  and  in  the  present  case 
it  Is  not  altogether  inconvenient,  and  certainly 
not  inadequate.  The  remedy  in  equity  as  ad- 
ministered in  some  jurisdictions,  notably  our 
neighboring  state  of  New  Jersey,  is  very 
much  superior.  There  the  rights  of  parties 
are  fought  out  and  adjusted  in  advance  of  a 
sale,  BO  that  every  claimant  or  outside  pur- 
chaser may  bid  at  the  sale  with  exact  knowl- 
edge of  what  title  will  pass,  and  what  disposi- 
tion will  be  made  of  the  proceeds;  but  the 
other  practice  has  been  long  established. here 
and  Is  only  departed  from  in  very  clear  cases. 
Hunter's  Appeal,  40  Pa.  194 ;  Winch's  Appeal, 
61  Pa.  424 ;  Kreamer  v.  Fleming,  200  Pa.  414, 
50  Atl.  233. 

In  the  present  case  the  issue,  as  already 
said.  Is  upon  a  single  qaestion  of  fact,  the 
identity  of  the  complainant.  Elands  K.  Mants^ 
with  the  Francis  Mantz,  defoidant  la  the 
judgment  It  is  an  issue,  prima  facie,  for 
the  determination  of  a  jury,  and  the  Incon- 
venience of  postponing  its  decision  until  ao 
ejectment  after  the  sale  is  not  great  enongh 
to  bring  the  case  within  the  exceptions  to  the 
general  rule. 

Decree  affirmed. 


(220  Pa.  621) 

BALLANTINB  v.  CUMMINGS  et  aL 

<Snpieme   Court   of   Pennsylvania.     April   20, 
190a) 

1.  "CoNSPiRACT"— What  Ookstitutes. 

A  "conspiracy"  is  a  combination  or  agree- 
ment between  two  or  more  persons  to  do  an 
unlawful  thing,  or  to  do  a  lawful  thing  In 
an  unlawful  manner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di» 
vol.    10,   Conspiracy,   §S   1-6. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1454-1461 ;    vol.  8,  p.  7613.] 

2.  SaUB— "CONSFIBACT  TO  DEFRAUD." 

A  "conspiracy  to  defraud"  on  the  part  of 
two  or  more  persons  means  a  common  purpose 
supported  by  a  concerted  action  to  defraud,  that 
each  has  the  intent  to  do  it  that  it  is  conunon 
to  each  of  them,  and  that  each  understands  that 
the  other  has  that  purpose. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  §  12.] 

8.  Sami>— Evidence. 

In  trespass  to  recover  because  of  an  al- 
leged conspiracy  fraudulently  and  malicionsiy 
entered  into  to  defraud  the  public  in  general 
and  plaintiff  in  particular,  plaintiff  must  show 
that  such  conspiracy  was  entered  into  in  the 
first  place  and  as  a  result  thereof  he  waa  in- 
jured. 
4.  Sams. 

A  conspiracy  may  be  established  either  by 
direct  and  positive  testimony  showing  a  collu- 
sive agreement  to  do  an  unlawful  thmg,  or  by 
acts  and  circumstances  warranting  an  inference 
that  the  unlawful  combination  had  been  formed 
for  the  fraudulent  purpose  charged. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  (  26.] 
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5.  Sake. 

In  an  action  for  damages  caused  hj  an 
alleged  frandalent  conspiracy,  failuie  to  prove 
the  unlawful  combination  defeats  the  right  to 
recover. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dis> 
ToL    10,    Conspi^cy,    I    Z] 

9.  SaIiTK— OnicuusTAnTiAi.  Btideitce. 

Where  circumstantial  evidence  is  relied  on 
to  establish  the  conspiracy,  it  is  for  the  court  to 
determine  whether  the  proven  acts  and  circum- 
stances, if  believed,  are  sufficient  in  law  to  show 
an  unlawful  combination  by  the  parties. 
7.  Same— Subsequent  Acts. 

Where  subsequent  acts  are  relied  on  to 
establish  a  conspiracy,  they  must  clearly  indi- 
cate the  prior  collusive  combination  and  fraudu- 
lent purpose  and  must  warrant  the  condusion 
that  the  subsequent  acts  were  done  in  further- 
ance of  the  unlawful  combination  aad  in  pur- 
suance of  the  fraudulent  scheme. 
&  Sauk. 

Disconnected  circumstances,  any  one  of 
which,  or  all  of  whicli,  are  just  as  consistent 
with  a  lawful  purpose  as'  with  an  unlawful 
undertaking,  are  insufficient  to  establish  a  con- 
spiracy. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  {  26.] 

9.  Sams. 

Plaintiff  alleged  a  fraudulent  combination  to 
induce  bim  to  invest  in  preferred  stock  of  a 
corporation  at  an  excessive  price,  and  offered 
evidence  as  to  sales  of  the  common  stock  of 
the  corporation  by  the  defendants ;  but  there 
was  no  offer  to  show  that  such  sales  affected 
the  value  of  the  preferred  stock,  or  that  it 
was  a  part  of  a  conspiracy,  or  that  the  price 
paid  for  the  preferred  stock  was  more  than 
Its  market  value.    BeJd  inadmissible. 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
adElphia  County.  " 

Action  by  Charles  M.  Ballantine  against 
George  K.  Cnmmings  and  others.  Verdict  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

At  the  trial,  when  plaintiff  was  on  tbe 
stand,  he  was  asked  this  question:  "Mr. 
Bracken:  Q.  Had  you  any  knowledge,  prior 
to  yonr  purchase  In  March,  1899,  of  the  list- 
ing of  the  common  stock  of  the  company  np- 
on  the  Philadelphia  Stock  Exchange?  Mr. 
Graham:  The  only  stock  involved  here  Is 
preferred  stock.  I  object  to  any  evidence  of 
the  listing  of  the  common  stock.  It  Is  not 
In  issue,  and  the  preferred  stock  was  not  a 
listed  stock  at  tbe  time  of  the  purchase  of 
this  stock,  nor  for  six  months  afterwards. 
The  Court:  I  will  sustain  the  objection  at 
this  stage  of  the  case.    (Exception.)" 

J.  Bell  Austin  was  examined  as  follows: 
*'Q.  What  is  your  business?  A.  Secretary  and 
treasurer  of  the  Philadelphia  Stock  Exchange. 
Q.  Did  you '  hold  that  position  in  January, 
188ft?  A.  Xes,  sir.  Q.  What  Is  the  Philadel- 
phia Stock  Exchange?  A.  A  place  where 
stocks  and  bonds  are  bought  and  sold.  Q.  I 
mean  in  respect  to  its  membership.  It  Is  an 
organization,  isn't  it,  of  brokers  for  the  sale 
and  pnrdiase  of  stocks  and  bonds?  A.  Tea, 
sir.  Q.  Have  you  with  you  any  papers  that 
were  filed  with  the  Philadelphia  Stock  Ex- 
change by  the  Daylight  Prism  Company?  A. 
I  think  so,  yes.  Q.  Will  you  please  produce 
them.  (Witness  produces  papers.)  Q.  One 
of  the  papers  you  produced  is  entitled  at  the 


head,  'Philadelphia  Stock  Exchange,  stock  ap- 
plication for  the  listing  of  stock  dated  August 
1,1899^?  A.  Yes,  sir.  Q.  Have  you  an  applica- 
tion of  an  earlier  date?  A.  That  Is  preferred 
stock.  Isn't  It?  Mr.  Graham:  Yes.  A.  Yes, 
that  Is  for  the  common  stock.  Q.  You  also 
produce  an  application  dated  January  13, 
1899,  for  the  listing  of  tbe  common  stock?  A. 
The  common  stock?  Q.  On  the  Philadelphia 
Stock  Exchange.  Was  that  delivered  to  you 
on  or  about  that  date?  Mr.  Graham:  I  ob- 
ject to  all  inquiries  relating  to  the  listing  and 
sale  of  common  stock.  The  Court:  I  cannot 
view  this  offer  of  the  listing  of  this  common 
stock  as  material  to  this  Issue.  I  sustain  Mr. 
Graham's  objection.  (Exception.)  Mr.  Brack- 
en: I  offer  to  prove  from  the  record  made 
by  the  witness  of  the  dally  sales  in  the  Stodc 
EiXchange  of  common  stock  made  during  the, 
period  from  the  listing,  January,  1899,  down 
to  the  date  of  purchase  of  the  plaintiff's 
stock,  to  be  followed  by  evidence  that  those 
sales  correspond  with  sales  made  by  brokers 
for  G.  K.  and  J.  E.  Cummlngs,  the  defend- 
ants, one  to  the  other.  (Objected  to  as  Irrele- 
vant and  immaterial,  and  not  pertinent  to 
the  issue.  Objection  sustained.  Exception.)" 
Patrick  Henry  was  examined  as  follows: 
"Mr.  Bracken:  Q.  Are  the  books  you  hare 
produced  here  kept  under  your  supervision? 
A.  Yes,  sir.  Q.  And  have  you  several  book- 
keepers who  make  the'  entries  from  time  to 
time?  A.  Yes,  sir.  Q.  Have  you  an  account 
in  one  of  these  books  with  either  J.  B.  or  G. 
K. 'Cummlngs?  (Objected  to.)  The  Court: 
As  to  the  entries  in  these  books  which  the 
witness  produces,  he  Is  not  competent  to  testi- 
fy ;  but  the  real  question,  I  suppose,  is  that 
which  will  follow,  namely,  were  there  trans- 
actions between  De  Haven  and  Townsend  as 
brokers,  and  G.  K.  Cummlngs  and  J.  E.  Cum- 
mlngs In  common  stock  of  this  company  dur- 
ing a  certain  period ;  Is  that  right?  Mx.  Bradi- 
en:  That  is  undoubtedly  what  I  propose  to 
do,  to  prove  just  what  the  dealings  were  In 
common  stock  dMring  the  period  in  question 
on  the  part  of  one  or  the  other  of  the  defend- 
ants through  De  Haven  and  Townsend  as 
their  broker  or  as  his  broker.  The  Court: 
Then  any  technical  question  to  the  books 
themselves  Is  not  pressed  at  this  time.  Mr. 
Graham:  I  feel  that  It  is  Impossible  for  this 
witness  to  prove  anything  of  that  nature.  In 
tbe  first  place,  your  honor  would  not  admit 
evidence  of  dealings  coming  from  books  of 
other  people  as  against  us,  against  tbe  de- 
fendants in  this  case,  and  if  he  wants  to 
prove  transactions  he  would  have  to  go  and 
prove  the  Identity  of  the  man  and'  the  transac- 
tion, too,  before  It  would  be  admissible  In  evi- 
dence here ;  but  I  will  not  press  the  technical 
objection,  which  I  am  sure  Is  one  that  could 
not  be  surmounted,  but  meet  the  evidence  on 
Its  merits,  the  question  of  whether  this  is  ad- 
missible testimony,  even  If  he  bad  established 
proof  of  these  sales.  Mr.  Bracken:  I  don't 
know  any  better  proof  under  the  law  than  en- 
tries made  In  books  of  brokers,  made  In  the 
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due  course  of  business,  where  you  prove  the 
entries.  Probably  you  must  call  the  people 
who  made  the  entries,  but,  having  done  that, 
the  books  are  competent  evidence  In  any  con- 
troversy  of  this  sort  They  are  not  evidence 
in  favor  of  the  person  who  made  the  entries 
as  against  the  defendant ;  but.  In  a  controver- 
sy as  between  third  persons,  books  made  up 
In  due  course  of  business  and  properly  proved  ^ 
and  authenticated  have  always  been  held  to 
be  good  evidence  of  the  facts  that  they  show, 
The  Court:  The  objection  to  the  offer  of  the 
sales  of  common  stodt  diirlng  this  period  with 
which  the  defendants  bad  to  do  Is  sustained. 
(Exception.)" 

Hugo  H.  Ditman  was  examined  as  follows: 
"Mr.  Bracken:  I  offer  to  prove  by  this  wit- 
ness, who  was  the  bookkeeper  and  connected 
with  Glllman  &  Flnnlnger,  brokers  on  the 
Stock  Exchange  In  1899,  that  between  the 
dates  of  the  listing  of  the  common  stock  of 
the  Daylight  Prism  Ciompany  and  tbe  date 
of  the  purchase  of  tbe  preferred  stock  by 
the  plaintiff,  GUlman  &  Flnnlnger  both  bought 
and  sold  large  amounts  of  common  stock  on 
behalf  of  Mr.  George  K.  Cummlngs  and  Mr. 
J.  E.  Cummlngs,  and  that  sales  were  made 
on  certain  dates  by  one  to  the  other.  (Object- 
ed to  on  tbe  ground  formerly  stated.  Objec- 
tion sustained.    E^cceptlon.)" 

J.  K  Cummings,  called  for  cross-examina- 
tion, was  asked  this  question:  "Mr.  Bracken: 
Q.  Will  you  state  whether  or  not,  prior  to 
March  19,  1899,  after  the  date  of  the  organ- 
ization of  tbe  company,  you  made  any  s&les 
or  purchases  of  the  common  stock  of  the  Day- 
light Prism  Company  of  America?  (Objected 
to.    Objection  sustained.    Exception.)" 

Joseph  H.  Straub  was  examined  as  follows: 
"Mr.  Bracken:  I  offer  to  prove  by  the  wit- 
ness that,  as  a  stock  broker,  his  firm  repre- 
sented G.  K.  and  J.  E.  Cummlngs,  during  tbe 
period  from  the  listing  of  tbe  stock  and  prior 
to  April  20,  1899,  and  that  during  that  period 
be  purchased  and  sold  common  stock  of  the 
Daylight  Prism  Company  on  behalf  of  both 
of  the  defendants,  and  that  the  sales  thus 
made  were  duly  advertised  In  the  sales  made 
from  day  to  day  on  the  Philadelphia  Stock 
Exchange,  and  that  it  will  be  followed  by 
proof  that  these  advertisements  came  to  the 
notice  of  the  plaintiff.  Mr.  Graham:  Q.  Had 
G.  K.  Cummings  any  account  with  your  firm? 
A.  I  don't  know  that  he  had.  I  never  traded 
for  him.  The  only  account  I  had  was  with 
Mr.  J.  E.  Cummlngs.  I  did  not  keep  the 
books.  I  only  executed  the  orders  on  tbe 
Exchange,  and  I  only  knew  Mr.  Cummings 
there  (indicating).  I  did  not  know  tbe  other 
brother  in  a  business  way.  I  never  got  an 
order  from  him.  I  don't  know  that  we  did. 
I  did  not  know  him  in  any  business  transac- 
tion. Mr.  Graham:  The  offer  is  objected  to. 
(Objection  sustained  for  the  reasons  stated 
in  answer  to  former  objections  to  tbe  same 
offer  as  to  other  witnesses.    Exception.)" 

C  E.  Schmidt,  a  witness  called  on  behalf 
of  the  plaintiff,  was  asked  this  question:    "Q. 


Will  you  state  whether  or  not.  In  January  of 
1899,  yon  had  any  conversation  with  either  O. 
K.  or  J.  B.  (Cummlngs  with  reference  to  the 
purchase  or  sale  of  common  stock  on  ttie 
Philadelphia  Stock  Exchange?  Mr.  Graham: 
You  may  answer,  "yes  or  no.'  A.  Yea.  Mr. 
Bracken:  Q.  With  which  one  had  you  any 
oonversation?  A.  O.  K.  Cummlngs.  Q.  State 
what  the  conversation  was.  (Objected  to.) 
The  Court:'  Q.  This  is  with  relation  to  com- 
mon stock?  A.  Common  stodc  (Objection 
sustained.  Exception  to  plaintiff.)" 
The  court  charged,  In  part,  as  follows: 
"The  allegation  of  the  plaintiff  is  that  tbe 
defoidants,  while  officers,  directors,  and  stock- 
holders of  the  Daylight  Prism  Company  of 
Pennaylvdnla,  a  corporation  under  the  laws 
of  West  Virginia,  fraudulently  and  mallclou»- 
ly  conspired  together  to  cheat  and  defraud 
the  public,  by  inducing  members  thereof  to 
purchase  stock  of  ihe  company:  (1)  By  mak- 
ing and  publishing  false  statements  that 
dividends  had  been  declared  out  of  earnings 
of  the  corporation,  when.  In  fact,  no  dividends 
had  been  earned,  and  by  paying  out  of  the 
capital  stock  sums  of  money  purporting  to 
be  dividends  declared  out'  of  profits ;  (2)  by 
making,  tiirough  various  brokers,  fictitious 
sales  and  purchases  to  and  frcnn  one  anothw 
of  the  stock  of  the  corporation,  for  the  pur- 
pose of  creating  a  fictitious  market  value 
for  tbe  stock,  so  as  to  deceive  the  public  into 
the  belief  that  the  stock  had  a  value  which, 
in  fact,  it  did  not  possess ;  and  (3)  by  falsely 
and  fraudulently  representing  to  the  public 
that  tbe  preferred  stock  had  been  so  Issued, 
and  that  upon  dissolution  of  the  corporation 
the  preferred  stock  would  participate  In  the 
distribution  of  assets  in  priority  to  tbe  com- 
mon stock ;  that  is  to  say,  that  tbe  preferred 
stock  was  entitled  to  preference  in  payment 
of  principal  as  well  as  dividend  out  of  the 
assets  of  the  corporation,  before  the  com- 
mon stock  would  be  entitled  to  participate  at 
all  in  the  assets.  The  plaintiff  avers  that 
these  alleged  false  statements  were  brought 
to  bis  knowledge,  and  that  he  believed  them 
to  be  true,  and  that  in  this  belief  be  purchas- 
ed on  March  23, 1899,  100  shares  of  preferred 
stock  of  the  company  at  $65  per  share,  and 
on  April  20,  1899,  200  shares  of  preferred 
stock  of  the  company  at  $70  per  share,  for 
which  be  paid  in  all  $20,500,  all  of  wlilcfa 
stock  he  alleges  to  have  been  worthless,  both 
at  the  time  of  tbe  purchase  and  at  the  pres- 
ent time,  or,  rather,  at  the  time  of  bringing 
this  suit,  whereby  he  sustained  a  loss  of 'the 
full  sum  paid  by  him  for  tbe  stock.  Counsel 
for  the  plaintiff,  in  bis  behalf,  at  tbe  trial 
has  disclaimed  any  right  to  recover  from  the 
four  defendants  Carr,  Binggold,  Schmidt,  and 
Holden,  all  of  whom  be  absolves  from  any 
part  In  tbe  alleged  conspiracy.  These  four 
men  were  directors  of  the  company  at  the 
time  of  the  declaration  of  tbe  alleged  unlaw- 
ful dividends,  and  appear  to  have  voted  In 
favor  thereof.  The  four  directors  named  be- 
ing eliminated  from  the  case,  the  question  to 
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be  determined  is:  Did  the  tbree  remaining 
defendants,  George  K.  Cummings,  Henry  M. 
Onmmlngs,  and  John  B.  Oummings,  or  any 
two  of  them,  commit  the  offenae  complained 
of^  and.  If  BO,  was  the  plaintiff  deceived  and 
misled  by  their  combined  act  to  bis  loss  and 
damage?  Of  the  three  defendants  last  nam- 
ed, Henry  M.  Cammings  only  was  an  officer 
and  director  of  the  company.  John  B.  Cnm- 
mings  was  the  general  manager,  and  George 
K.  Cmnmings  was  a  stockholder  only.  The 
charge  or  allegation,  then,  is  that  they,  the 
three  Cnmmlngs,  were  gnilty  of  a  conspiracy 
to  cheat  and  defrand  in  the  manner  before 
referred  to,  and  that  the  plaintiff  was  thereby 
deceived  to  bis  Injnry  and  loss.    •    •    • 

"With  relation  to  the  second  and  third 
points,  there  is  no  evidence  of  a  substantial 
character.  With  relation  to  the  first  point, 
there  is  evidence  in  the  testimony  of  Mr. 
Bntler,  an  expert  accountant,  that  at  the 
time  the  dividends  of  January  7,  1899,  and 
April  19,  1899,  were  declared,  certain  items 
tn  the  books  were  Improperly  considered  and 
carried  as  assets,  and  certain  other  items 
alioald  have  been  considered  as  UabllltieB 
which  w»e  not  so  considered,  and  that,  by 
making  these  necessary  additions  to  the  one 
side  and  deductions  from  the  other  side  of 
the  accounts,  it  is  shown  that  at  the  time  of 
the  declaration  of  the  dividends  the  corpora- 
tion did  not  properly  have  net  earnings  or 
profits  on  Its  business,  out  of  which  it  could 
lawfully  pay  dividends  without  depleting  its 
capital.  On  tbB  other  hand,  and  as  against 
this  testimony  of  the  expert  accountant,  the 
plaintiff  has  offered  in  evidence  the  financial 
report  of  the  condition  of  the  company,  made 
by  expert  accountants,  Francis  &  Sterrett, 
]nst  prior  to  the  meeting  of  directors  of  Jan- 
nary,  1899,  in  which  It  is  shown  that  the 
net  profits  of  the  company  were  sometbiiig 
over  $16,000,  which,  if  true,  placed  the  com- 
imny  In  a  financial  condition  entltllag  its  di- 
rectors to  declare  the  dividend  which  was  de- 
clared, and  this  report  of  the  experts  appears 
to  have  been  procured  for  the  guidance  of 
the  directors,  or,  at  least,  was  used  and  re- 
lied upon  by  them  apparently  for  that  pur- 
pose, namely,  for  the  declaration  of  the  divi- 
dedds.  In  addition  to  this  fact  the  plaintiff 
has  called  Messrs.  Holdeu,  Schmidt,  Ring- 
gold, and  Carr,  four  of  the  defendants,  con- 
stituting four  of  the  five  directors  of  the 
company,  in  office  at  the  time  of  the  declara- 
tion of  the  alleged  fraudulent  dividends,  all 
of  whom  have  testified  that  they  acted  sole- 
ly upon  their  own  judgment  and  reqwnsibll- 
ity  In  the  declaration  of  the  dividends  and 
because  they  believed  It  to  be  proper  to  do 
■0,  and  no  one  of  them  has  been  shown  to 
have  been  materially  influenced  In  his  action 
or  In  his  Judgment  by  any  of  the  three  Cum- 
mings, the  other  defendants.  It  Is  difficult 
therefore,  and  Indeed  Impossible,  to  find 
from  the  evidence  that  the  declaration  of 
dividends  referred  to,  even  though  they  may 
have  been  Improperly  declared  and  paid,  was 


the  result  of  any  preconcwted  action  or  con- 
spiracy on  the  inrt  of  the  three  Cnmmlngs 
or  any  two  of  them.  In  addition  to  theee 
facts.  It  Is  the  alleged  wrong  done  the  plain- 
tiff, and  not  the  con^iracy,  if  there  was  one, 
which  Is  the  substance  of  this  case;  that  Is 
to  say,  even  though  there  were  a  conspiracy 
among  the  defendants  for  the  purpose  of  de- 
ceiving the  public,  yet  that  fact  in  itself 
would  not  entitle  the  plaintiff  to  recover  in 
tills  cause,  for.  In  addition  to  proving  a  con- 
piracy  on  the  part  of  the  defendants  as  al- 
leged, he  must  also  prove  that  he  (the  plain- 
tiff) was  thereby  deceived  and  misled,  and 
that  be  purchased  the  stock  as  a  result  of 
what  the  defendants  did  in  pursuance  of 
their  preconcerted  intention  to  practice  a 
fraud  upon  either  the  pnblic  In  general  or 
upon  the  plaintiff,  and  that  the  purchase  of 
the  stock,  under  such  circumstances,  result- 
ed In  a  loss  to  him.  Of  the  fact  of  such  de- 
ception or  that  any  act  or  misstatements  (tt 
the  defendants  by  precon(;erted  action  with 
intent  to  defraud  was  the  inducing  cause  of 
the  plaintiff  purchasing  the  stock  in  question 
there  Is  not  sufficient  evidence  to  entitle  him 
to  recover.  In  cases  of  this  nature,  the  sub- 
stance of  the  plaintiff's  allegations  must  be 
proved  by  evidence  of  a  satisfactory  charac- 
ter, and,  tt  thtte  is  no  such  evidence,  it  be- 
comes the  duty  of  the  court  to  so  instruct  the 
jury.  After  a  careflul  consideration  of  the 
evidence  In  this  case,  I  am  of  the  opinion 
that  it  Is  not  of  such  a  character  as  to  en- 
title the  plaintiff  to  a  verdict.'? 

Argued  before  MITCHELIj,  C.  J.,  and 
MESTREZAT,  POTTER,  HLKIN,  and 
STEWART,  JJ. 

F.  B.  Bracken,  for  appellant  George  S. 
Graham,  for  appellees. 

ELKIN,  3.  This  is  an  action  of  trespass 
for  damages  claimed  to  have  been  suffered  by 
reason  of  an  alleged  conspiracy  fraudulently 
and  maliciously  entered  Into  by  defendants  to 
cheat  and  defraud  the  public  in  general  and 
the  appellant  in  particular.  In  order  to  sus- 
tain a  recovery,  the  burden  is  on  appellant  to 
prove  by  sufficient  testimony  that  such  a  con- 
spiracy was  entered  Into  in  the  first  place, 
and  that  as  a  result  of  the  fraudulent  acts 
done  and  false  statements  made  for  the  pur- 
pose of  furthering  the  scheme  to  defraud,  he 
was  induced  to  Invest  in  the  preferred  stock 
purchased  by  him  at  a  price  in  excess  of  Its 
real  value.  "Conspiracy"  Is  a  combination  or 
agreement  between  two  or  more  persons  to  do 
an  unlawful  thing,  or  to  do  a  lawful  thing  in 
an  unlawful  manner.  A  "conspiracy  to  de- 
fraud" on  the  part  of  two  or  more  persons 
means  a  common  purpose  supported  by  a\ 
concerted  action  to  defraud,  that  each  has' 
the  Intent  to  do  It  and  that  It  Is  common  to 
each  of  them,  and  that  each  understands 
that  the  other  has  that  purpose.  United 
States  V.  Frisble  (C.  C.)  28  Fed.  808.  In  the 
case  at  bar  seven  defendants  are  charged 
with  con^lra(7>  but  It  is  conceded  there  Is 
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no  evidence  against  four  .of  them,  and  cer- 
tainly as  to  the  other  three  the  evidence  la 
not  Bufladent  to  show  concerted  action  or 
common  Intent  or  collusive  understanding  or 
nnlavrfnl  combination  to  cheat  and  defraud 
appellant 

A  conspiracy  may  be  proven  either  by  di- 
rect and  positive  testimony  showing  that  a 
collusive  agreement  had  been  entered  Into  to 
do  an  Tmlawfnl  thing,  or  by  acts  and  circum- 
stances sufficient  to  warrant  an  Inference 
that  the  unlawlial  combination  bad  been  in 
point  of  fact  formed  for  the  fraudulent  pur- 
pose charged,  and  when  circumstantial  evi- 
dence is  relied  on  to  prove  the  con^Iracy 
Its  sufficiency  must  first  t>e  determined  by  the 
court.  It  must  not  be  overlooked  that  in  a 
suit  alleging  conspiracy  Iietween  two  or  more 
persons  the  foundation  of  the  action  is  the 
unlawful  combination.  Failure  to  prove  the 
unlawful  combination  defeats  the  right  to  re- 
cover, and  the  unlawful  combination,  lilce 
any  other  substantive  fact,  must  be  establish- 
ed by  sufficient  relevant  testimony.  If  the 
testimony  is  direct  and  positive,  as  a  rule 
the  question  of  sufficiency  cannot  arise,  and  in 
such  cases  it  is  for  the  jury  to  pass  upon  the 
credibility  of  witnesses  and  determine  the 
fact  by  the  weight  of  the  evidence.  When  the 
testimony  is  not  direct  and  positive,  but 
where  subsequent  acts  and  circumstances  are 
relied  on  to  establish  the  conspiracy,  a  very 
different  situation  is  presented.  In  such  a 
case  the  first  duty  rests  with  the  oourt  to  say 
whether  the  proven  acts  and  circumstances, 
even  if  believed,  are  sufficient  In  law  to  es- 
tablish in  point  of  fact  that  the  unlawful 
combination  had  been  entered  into  by  the 
parties  charged,  or  two  or  more  of  them,  at 
some  prior  date.  If  the  subsequent  acts  do 
not  show,  or  tend  to  show,  the  prior  unlawful 
combination  and  purpose,  the  very  foundation 
of  the  action,  it  is  clear  the  plaintiff  has  fail- 
ed to  make  out  his  case,  and  it  is  the  duty 
of  the  court  to  say  so.  It  may  be,  and  no 
doubt  is,  often  difficult  to  determine  when 
the  subsequent  acts  relied  on  are  sufficient  to 
establish  the  conspiracy,  and  when  they 
should  be  deemed  Insufficient.  These,  how- 
ever, are  difficulties  with  which  courts  are 
frequently  confronted,  and  which  must  be 
met  and  determined  with  an  eye  single  to  the 
legal  rights  of  the  parties.  When  conspiracy 
is  alleged,  it  must  be  proven  by  full,  clear, 
and  satisfactory  evidence.  This  measure  of 
proof  is  recognized  in  all  our  cases  as  the 
correct  rule,  and,  while  It  is  permissible  to 
prove  subseqTient  acts  from  which  the  con- 
spiracy itself  may  be  inferred,  when  such 
acts  are  relied  on  to  establish  the  conspiracy, 
they  must  t>e  such  as  to  clearly  indicate  the 
prior  collusive  combination  and  fraudulent 
purpose,  not  slight  circumstances  of  suspicion 
upon  which  a  Jury  might  guess  or  conjecture 
as  to  the  fact  of  such  unlawful  combination 
ever  having  been  entered  into,  but  they  must 
be  such  as  to  warrant  the  belief  and  justify 
the  conclusion  that  the  subsequent  acts  were 


done  In  furtherance  of  the  unlawful  combina- 
tion and  in  pursuance  of  the  scheme  to  de- 
fraud. The  subsequent  acts  must  negative 
the  idea  of  a  lawful  undertaking  or  purpose, 
and  must  tend  to  show  the  prior  unlawful 
combination.  If  the  subsequent  acts  show  an 
honest  purpose  or  a  lawful  transaction,  it 
would  do  violence  to  the  settled  rules  of  evi- 
dence and  to  the  legal  rights  of  parties  to 
hold  that  testimony  which  shows  subsequent 
lawful  acts  is  sufficient  to  establish  a  prior 
unlawful  Combination.  The  burden  is  on  him 
who  alleges  a  conspiracy  as  the  foundation 
of  his  suit  to  prove  it  by  sufficient  testimony, 
and,  failing  to  do  so,  his  action  falls.  A  con- 
spiracy must  be  proven  by  substantive  facts, 
not  by  disconnected  circumstances,  any  one 
of  which,  or  all  of  which,  are  more  consistent, 
or  just  as  consistent,  with  a  lawful  purpose 
as  with  an  unlawful  undertaking. 

In  the  present  case  there  Is  no  direct  or 
positive  testimony  showing,  or  tending  to 
show,  that  an  unlawful  combination  had 
ever  b'eoi  formed  by  the  defendants,  or  by 
two  or  more  of  them,  to  cheat  and  defraud 
appellant,  and  the  But>sequent  acts  of  some 
of  the  defendants  proven  at  the  trial,  and  the 
rejected  offers  of  testimony  relating  to  the 
sales  of  common  stock  on  the  stock  exchange. 
In  no  way  connected  with  the  purchase  of 
preferred  stock  at  private  sale,  or  with  any 
dealings  between  appellant  and  appellees  con- 
cerning the  purchase  and'  sale  of  the  particu- 
lar stock  upon  which  this  suit  is  based,  fall 
far  short  of  being  sufficient  to  establish  an 
unlawful  combination.  Under  such  circum- 
stances, it  was  the  duty  of  the  court  to  take 
the  responsibility  by  directing  the  jury  to 
return  a  verdict  for  defendants,  which  the 
learned  trial  judge  did,  and  In  so  doing  he 
followed  the  rule  of  our  own  cases.  Newall 
V.  Jenkins,  26  Pa.  159 ;  Oaunce  v.  Backhouse, 
87  Pa.  350;  Benford  v.  Sanner,  40  Pa.  9,  80 
Am.  Dec.  546 ;  Mead  v.  Conroe,  113  Pa.  220, 
8  Atl.  374 ;  Collins  v.  Cronin,  117  Pa.  35,  11 
Atl.  869;  Nat  Bank  v.  Tinker,  158  Pa.  17, 
27  Atl.  838. 

The  first  eight  assignments  of  error  relate 
to  the  refusal  of  the  court  to  allow  appellant 
to  show  the  listing  of  the  common  stock  of 
the  Daylight  Prism  Company  on  the  Phila- 
delphia Stock  Exchange  and  the  sales  of  said 
stock  by  the  defendants  and  others  throu^ 
brokers.  The  transaction  about  which  ap- 
pellant complains  was  the  purchase  by  him 
of  preferred  stoclc,  not  listed  nor  sold  on  the 
stock  exchange  at  the  time,  and  in  the  re- 
jected offers  of  testimony  It  was  not  pro- 
posed to  show  that  the  sales  of  common 
stock  affected  the  value  of  the  preferred 
stock,  or  that  it  was  part  of  a  con^iracy  to 
cheat  and  defraud,  or  that  when  the  pre- 
ferred stock  was  purchased  the  price  paid  for 
same  did  not  represent  its  then  market 
value,  or  that  he  relied  on  the  quotation  of 
the  common  stock  when  he  purchased  the 
preferred  shares  at  private  sale.  The  reject- 
ed offers  of  testimony  were  too  indefinite^ 
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▼agae  and  remote  to  niBtaln  tbe  allegation 
of  conspiracy  and  were  properly  excluded. 
Nor  Is  McElroy  v.  Hamack,  213  Pa.  444,  63 
Atl.  127,  authority  for  a  different  mle.  It 
Is  tme  In  tbat  case  tbe  plaintiffs  were  i>er- 
mltted  to  show  that  the  brokers,  by  what  Is 
known  as  "wash  or  flctltlons  sales,"  on  the 
stock  exchange,  gave  tbe  bonds  a  high  mar- 
ket valne,  more  than  their  real  worth,  which 
enabled  the  other  defendants  to  borrow  mon- 
ey in  excess  of  their  valne  by  using  the  bonds 
as  collatei-al.  It  Is  dear,  however,  that  the 
whole  transaction  In  that  case  from  the  In- 
corporation of  the  company,  tbe  purchase  of 
Incmnbered  real  estate,  the  execution  of  a 
mortgage  greatly  In  excess  of  tbe  value  of 
tbe  property,  tbe  Issuance  of  bonds  on  the 
same,  and  the  sale  of  these  bonds  fictitiously 
on  the  stock  exchange,  was  part  of  a  coUuBlve 
scheme  to  defraud  the  public  or  individuals 
who  had  anything  to  do  with  the  bonds  as  a 
purchaser  or  as  a  lender  of  money  with  them 
as  collateral.  Then,  again,  the  brokers  In 
tliat  case  who  manipulated  the  fictitious 
sales  were  two  of  the  defendants,  and  they 
bad  been  connected  with  the  collusive  scheme 
from  Its  Inception.  None  of  these  facts  ap- 
pear in  the  present  case. 

The  remaining  assignments  of  error,  re- 
lating to  the  declaration  of  dividends  and  the 
exclusion  of  testimony  tending  to  show  con- 
trol of  the  company  by  defendants,  are  with- 
out merit  under  the  facts  of  this  case.  The 
exchided  testimony.  If  admitted  and  believed, 
was  not  sufficient  to  establish  a  conspiracy 
to  cheat  and  defraud  appellant  in  the  pur- 
chase of  his  preferred  stock,  and,  since  this 
la  the  foundation  upon  which  tbe  right  to 
recover  depends,  the  suit  must  falL 

Judgment  affirmed. 


(za  Pa.  141) 

RAHN  TP.  SCHOOL  DIST.  v.  LEHIGH 

COAL  &  NAVIGATION  CO. 

(Supreme  Court  of  Pennsylvania.    May  4, 1908.) 

Appeal    and    Ebrob— Review— Findino    of 
Pact. 

A  finding  of  fact  on  a  bill  in  equity  will  not 
be  set  aside,  when  based  on  sufficient  evidence, 
and  no  manifest  error  appears. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  3970-3978.] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bill  by  Rahn  township  school  district 
against  tbe  Lehigh  Coal  &  Navigation  Com- 
pany. From  a  decree  dismissing  the  bill, 
plaintiff  appeals.     Affirmed. 

Plaintiff  claimed  that  tbe  defendant  had 
received  certain  sums  of  money  arising  from 
granting  licenses,  that  these  moneys  belonged 
to  the  plaintiff,  and  had  not  been  paid  over. 
The  court  found  as  a  fact  that  the  payments 
had  been  made  to  Fergus  G.  Farquhar,  who, 
altbongh  local  attorney  for  defendant,  had 
no  authority,  eltber  expressly  or  by  Implica- 
tion, to  reaelve  tbe  moneys,  and  that  Far- 


quhar had  retained  such  moneys  and  appro- 
priated them  to  his  own  use. 

Argued  before  MITCHBLL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  BLKIN, 
JJ. 

J.  O.  nirich  and  L.  C  Scott,  for  appellant. 
Abraham  M.  Beltler,  Geo.  M.  Roads,  and  W. 
G.  Thomas,  for  appellee. 

PER  CURIAM.  It  does  not  appear  that 
complainant's  right  to  the  money  In  question 
is  -disputed  as  a  matter  of  law,  but  there  is 
full  denial  sustained  by  the  court  that  de- 
fendant ever  received  it  The  question  turn- 
ed on  whether  Farquhar,  who  actually  re- 
ceived the  money,  did  so  as  attorney  for  de- 
fendant, or  in  some  other  capacity.  The 
court  found  that  Farquhar  had  no  authority, 
In  fact,  to  receive  It,  nor  did  he  occupy  any 
such  professional  relation  to  defendant  as  to 
raise  an  implication  of  such  authority.  The 
evidence  was  carefully  examined  by  the 
learned  Judge,  tbe  facts  clearly  found,  and 
the  conclusions  accurately  drawn.  We  see 
no  reason  to  disturb  them. 

Decree  affirmed. 


(221  Pa.  147) 

MOTER  V.  UNITED  TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.    May  4, 1908.) 

Stbeet  Railboads  —  INJUBT  TO  PsBSOiT  on 

Tback. 

In  an  action  to  recover  for  injnries  received 
by  being  struck  by  a  street  car  while  lying  on 
the  track,  evidence  held  to  require  binding  in- 
structions  for  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dtt 
vol.  44.  Street  Railroads,  Sf  239-250.] 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Action  by  William  C.  Moyer  against  the 
United  Traction  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Ermentrout,  P.  J.,  filed  the  following  optai- 
lon  on  rule  for  new  trial: 

"When  plaintiff's  evidence  closed,  a  motion 
for  a  nonsuit  was  made  by  counsel  for  de- 
fendant This  was  overruled,  so  that  the 
whole  evidence  might  be  spread  upon  the 
record.  After  full  consideration,  we  felt  it 
our  duty  to  Instruct  the  Jury  to  find  a  ver- 
dict In  favor  of  the  defendant  An  examina- 
tion of  the  testimony  aild  argument  of  coun- 
sel have  not  convinced  us  of  any  error  In  di- 
recting a  verdict  for  the  defendant  Tbe 
charge  contains  all  that  is  necessary  to  be 
said  In  tbe  matter.  The  plaintiff  was  not  a 
passenger.  Tbe  team  upon  which  he  was 
riding  was  not  struck  by  the  car;  but  in 
leaving  the  tracks  of  the  company  defendant 
he  fell  from  the  somewhat  Insecure  x>osItion 
he  occupied  upon  the  wagon.  In  some  way 
or  other  there  was  a  contact  between  the 
plaintiff  and  the  car.  The  evidence  falls 
to  disclose  anything  that  the  motorman  could 
have  done  in  the  emergency  that  he  did 
not  da 
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"As  was  aatd  In  tbe  cbarge:  The  motor- 
man  was  not  Ijonnd  to  anticipate  his  falling 
off  and  being  atnnned  npon  or  at  tbe  side 
of  tbe  track;  but,  irben  tbe  motorman  dis- 
covered plaintiff's  position  iq>on  the  track, 
be  Immediately  reversed  the  car  and  applied 
tbe  band  brake,  wh^i  tbe  fuse  blew  out 
This  timely  action  on  the  part  of  tbe  motor- 
man  undoubtedly  saved  plaintiff's  life.  Had 
It  not  been  for  the  fuse  blowing  out,  plain- 
tiff would  have  suffered  no  injury;  for  the 
car  would  have  been  stopped  in  time.  Tbe 
evidence  is  undisputed  that,  but  for  tbe 
blowing  out  of  tbe  fuse,  tbe  motorman's  ac- 
tions would  have  avoided  all  danger.  He  did 
all  that  could  be  done  at  tbe  time  to  avoid 
the  accident,  and  nothing  more  was  required 
of  blm.'  Tbe  plaintiff  was  not  a  passenger. 
He  was,  therefore,  subject  to  tbe  burden  of 
proof,  and  must  establish  the  fact  of  negli- 
gence on  the  part  of  the  defendant  by  affirm- 
ative testimony,  falling  In  which  he  falls  In 
his  suit 

"Rule  discharged." 

Argued  before  MITCHELL,  0.  3.,  and 
PELL,  BEOWN,  ELKIN,  and  STEWAET, 
JJ. 

Isaac  Helster  and  Rleser  &  Schafler,  for 
appellant.  C.  H.  Robl,  J.  Milton  Miller,  and 
B.  L.  Jones,  for  appellee. 

PER  CURIAM.  Tbe  judgment  Is  affirmed 
on  tbe  opinion  of  tbe  court  below  refusing  a 
new  trlaL 


(m  Pa.  121) 

RILBT  et  aL  v.  REMINGTON  et  al. 
(Saprseme  Court  of  Fennsylvania.    May ,4,  1908.) 
DowEB— Rights  and  Rxmxdies  of  Widow— 

MOBTGAGE. 

The  widow  and  children  of  a  decedent  ex- 
ecuted a  deed  of  land  formerly  belonging  to  him, 
receiving  a  purchase-money  mortgage,  providing 
that  interest  on  a  stated  sum  was  to  be  paid  to 
the  widow  "in  lien  of  her  dower,"  and  to  secure 
such  interest.  During  the  life  of  tbe  widow  the 
mortgage  was  foreclosed.  Held,  that  tbe  widow 
was  entitled  to  receive  the  sum  mentioned  in 
the  mortgage  as  beine  in  lieu  of  dower  set  apart 
to  her  for  life  from  the  proceeds  of  the  sale. 

Appeal  from  Court  of  Common  f^e&a,  Dela- 
ware County. 

Action  by  Sarah  E.  Riley  and  others  against 
Pym  Remington  and  others.  From  an  order 
dismissing  exceptions  to  auditor's  report,  Wil- 
liam H.  Lush,  administrator,  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BKOWN,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

R.  R.  Foulke  and  George  T.  Butler,  for  ap- 
pellant Ernest  Le  Roy  Green,  Horace  P. 
Green,  and  Y.  Gilpin  Robinson,  for  appellees. 

MITCHELL,  a  J.  Tbe  fund  tor  distribu- 
tion arose  from  the  foreclosure  of  a  purchase- 
money  mortgage,  which  contained  the  follow- 
ing provision:    "Tbe  interest  of  the  sum  ot 


(2,e00.7S  [to  be  paid]  to  Sarab  E.  Biley,  wid- 
ow of  Thomas  Riley,  deceased,  during  said 
term,  if  she  shall  so  long  live,  the  same  being 
In  lieu  of  her  dower,  and  tbe  remainder  of 
said  Interest  to  tbe  said  Anna  C.  RUey,  Mary 
E.  Lush,  Elizabeth  B.  Riley,  Theodora  RUey, 
and  Margaret  T.  Riley,  In  equal  proportions; 
said  principal  sum  beli^  part  purchase  mon^ 
of  said  real  estate  this  day  conveyed  to  the 
said  Clarice  V.  Remington  by  the  said  parties 
of  the  second  part  hereto,  and  tbe  said  Sarah 
B.  Riley  being  joined  herein  for  the  porpoae 
of  securing  to  her  the  Interest  on  the  said  sum 
of  12,609.75,  which  sum  represents  her  dower 
Interest  In  said  real  estate."  Tbe  fnnd  being 
insufficient  to  cover  the  amount  set  aside  to 
secure  tbe  widow  and  the  arrears  of  Interest 
due  her,  the  auditor  awarded  her  tbe  whole 
of  It  The  other  parties  claim  a  pro  rata  dis- 
tribution. 

Tbe  provision  In  regard  to  tbe  widow,  being 
by  express  agreement  "in  lien  of  her  dower" 
and  to  secure  her  Interest,  Is  entitled  to  all 
the  attributes  of  dower  necessary  to  her  pro- 
tection. Among  these  Is  priority  of  claim, 
both  as  to  principal  and  Interest  of  the  stipu- 
lated sum  of  $2,600.75.  If  tbe  widow  bad 
not  joined  In  the  sale,  the  purchaser  would 
have  taken  the  land  subject  to  her  paramount 
claim  of  dower,  the  priority  of  which  neither 
be  nor  tbe  heirs  could  contest  If,  then,  tbe 
purchaser  had  given  her  a  separate  mort- 
gage. It  would  have  retained  tbe  quality  and 
precedence  which  the  dower  bad  for  wbldi  it 
was  substituted.  Tbe  proceeds  of  a  sale  un- 
der such  mortgage  would  have  gone  first  t» 
the  widow,  both  for  principal  and  arrears 
of  interest,  even  If  they  took  tbe  whole.  In 
fact,  all  the  parties  joined  In  one  mortgage, 
but  their  respective  Interests  and  status  were 
expressly  preserved  by  the  provision  that 
the  widow  was  "joined  herein  for  the  purpose 
of  securing  to  her  tbe  Interest  on  the  said 
sum  of  $2,609.75,  which  sum  represents  ber 
dower  Interest  in  said  real  estate."  Tbe 
clear  intention,  as  well  as  tbe  legal  effect, 
was  to  secure  to  tbe  widow  tbe  same  relative 
rights  and  priority  that  she  had  under  ber 
original  estate  of  dower. 

Judgment  affirmed. 


(2a  Pa.  im 
HENDRICKSON  et  ux.  v.  CHESTER  CITT. 
(Supreme  Court  of  Pennsylvania.    May  4,  190&) 

MUNIOIPAI/    COBPOBATIONS  —  SLIPPXET    SIDB- 
WALK— INJTTBT  TO   PEDESTBIAN. 

Where  plaintiff  fell  on  a  sidewalk  becaase 
of  the  generally  slippery  condition  of  the  street, 
such  as  naturally  occurs  in  all  cities  la  winter 
time,  tbe  city  was  not  liable  for  tbe  injuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IMg. 
vol.  3C,  Municipal  Corpwations,  U  1626,  1627.] 

Appeal  from  Court  of  Common  Pleas,  Dela* 
ware  County. 

Action  by  Samuel  H.  Hendrlckson  and 
wife  against  Chester  City.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 
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Argued  before  MITCHBLIi,  O.  3.,  and 
BROWN,  MBSTREZAT,  ELEIN.  and  STEW- 
ART, JJ. 

A.  B.  Geary,  for  appellants.  A.  A.  Cochran, 
for  appellee. 

PER  OTJRIAM.  It  was  not  shomi  that  the 
place  of  the  accident  was  essentially  or  con- 
tlnnonsly  dangerona,  tboagh  it  might  become 
so  from  time  to  time,  when  the  Ice  melted  in 
the  day  and  froze  In  the  night  There  was 
no  accumulation  of  ice  or  snow  that  remain- 
ed there  all  the  time.  This  resulted  in  a 
temporary. and  Changeable  condition,  depend- 
ent on  the  variation  of  the  weather,  and  it 
appeared  that  on  the  day  preceding  the  even- 
ing of  the  accident  the  ice  had  melted  and 
the  street  was  clear.  The  learned  Judge  was 
of  opinion  that  the  most  that  was  shown 
"was  a  general  Blipi>ery  condition  of  the 
street,  which  occurs  in  all  cities  In  winter 
time."  We  have  not  been  convinced  that  this 
was  an  erroneous  view. 

Jndgment  affirmed. 

(m  Pa.  IM) 

UGHT  V.  LIGHT. 

(Sapreme  Oonrt  of  Pennsylvania.   Ifay  4, 1808.) 

Deeds— VAiiDrrr. 

Where  an  ignorant,  elderly,  and  feeble  wo- 
man ezecnted  a  deed  to  her  niece,  who  occupied  a 
confidential  relation  to  her,  it  will  be  set  aside, 
where  the  niece,  by  importunities  and  threats  of 
Huidde,  induced  her  aunt  to  promise  to  execute 
a  deed  reserving  to  herself  a  life  interest  and 
giving  the  remainder  to  the  niece,  but  the  latter, 
aeceivine  her  attorney,  procured  a  deed  to  be 
prepared,  absolute  in  its  terms,  which  the  aunt 
executed  in  the  belief  that  it  was  of  that  char- 
acter which  she  had  promised  to  make. 

•Appeal  from  Court  of  Common  Pleas,  Lelv 
anon  County. 

Bill  by  Mary  A.  Light  against  Fannie  B. 
Light  Decree  for  plaintiff,  and  defendant 
appeala    AfBrmed. 

The  following  is  the  opinion  of  Ebrgood, 
P.  J.,  in  the  court  below : 

"^Srom  the  evidence  submitted  we  find  the 
following  facts: 

"(1)  That  Mary  A.  Light  the  above-named 
plaintiff,  Is  a  person  of  limited  education  and 
practically  no  business  qualifications,  more 
than  60  years  of  age,  and  enfeebled  through 
sickness ;  that  she  has  always  reposed  great 
confidence  and  trust  in  the  defendant,  Fannie 
B.  Light,  who  is  her  niece,  and  has  lived 
in  the  same  family  with  her  for  more  than 
30  years,  and  at  various  times  was  intrusted 
with  the  legal  papers  and  business  of  the 
said  plaintiff,  and  was  fully  conversant  with 
her  affairs. 

"(2)  That  on  September  80,  1868,  She  be- 
came seised  in  her  demesne  as  of  fee,  and 
rebialned  so  seised  until  September  28,  1904, 
of  a  certain  lot  of  ground  situate  In  North 
Lebanon  township,  Lebanon  connty. 

"(3)  That  upon  said  lot  was  erected  a 
large  brick  dwelling  house,  known  as  No.  917 


Maple  street,  and  several  ontbnUdlnga.  Tba- 
whole  of  said  lot  and  buildings,  on  Septem- 
ber 28,  1904,  were  In  the  actual  ixtasession  of 
WUliam  y.  Light  as  tenant  of  the  plaintiff, 
and  still  are  in  bia  possesslMi;  he  holding' 
the  same  as  tenant  of  the  plaintiff,  and  pay- 
ing the  rents  to  her. 

"(4)  That  by  Intimations  of  personal  vio- 
lence to  herself  by  the  defendant  Importunl- 
ties  for  the  real  estate  In  anestlon,  flattery, 
and  misstatements,  she  so  worked  upon  the 
feelings  of  the  defendant  that  the  defendant 
offered  to  give  her  the  sum  of  $200,  which 
the  defendant  declined,  but  insisted  that  the 
plaintiff  should  give  her  the  aforesaid  house 
and  lot  That  the  plaintiff  finally  agreed  to 
give  to  the  said  defendant  the  aforesaid 
honse  and  lot  after  her  death,  but  reserving 
and  retaining  unto  herself  the  absolute  con- 
trol and  possession  of  said  property  during 
her  lifetime,  with  the  right  to  use  up  the 
whole,  if  necessary,  for  her  maintenance  and 
support 

"(5)  That  the  said  Fannie  B.  Light  the 
above-named  defendant,  thereupon,  in  viola- 
tion of  this  agreement  procured  an  attor- 
ney, and,  without  Informing  him  of  the  full 
and  entire  agreement  had  him  prepare  an 
absolute  deed  of  conveyance  of  the  said  house 
and  lot  to  her,  the  said  defendant,  without 
any  such  reservation  as  agreed  to,  and  with- 
out Informing  the  said  plaintiff  that  she 
procured  an  absolute  deed  to  be  prepared, 
which  the  said  Mary  A.  Light  the  above- 
named  plaintiff,  executed  by  mistake,  on  Sep- 
tember 28,  1904,  through  the  deceit  practiced 
upon  her  by  the  defendant  and  under  the 
belief  that  it  was  such  a  writing  as  had  been 
agreed  upon,  and  without  time  and  oppor- 
tunity being  given  to  her  to  consult  counsel 
of  her  own  choice,  or  counsel  who  prepared 
the  deed,  except  in  the  presence  of  the  de- 
fendant, or  to  consult  any  of  her  relatives 
and  friends,  other  than  the  defendant  but 
wholly  upon  the  Implicit  confidence  and  trust 
she  reposed  in  the  defendant 

"(6)  That  after  the  execution  of  the  afore- 
said deed  of  conveyance  the  same  was  banded 
to  the  defendant  and  remained  in  her  posses- 
sion until  August  11,  1906,  when  she  took  it 
to  the  recorder's  office  of  Lebanon  county  and 
had  the  same  recorded. 

"(7)  That  the  plaintiff  did  not  know  that 
she  executed  an  absolute  fee^simple  title  of 
her  property  to  the  defendant  until  a  short 
time  before  she  instituted  these  proceedings, 
when  she  learned  its  real  legal  effect  through 
friends ;  and,  after  verifying  {heir  statements, 
through  counsel,  she  at  once  rescind^  her 
agreement,  and  demanded  the  cancellation  of 
the  said  deed  of  conveyance^  which  the  de- 
fendant refused  and  still  refuses. 

"(8)  That  the  plaintiff  never  Intended  to 
convey  her  aforesaid  property  absolutely  to 
the  defendant,  but  only  what  remained  after 
her  death. 

"(9)  That  no  mon^  was  paid  by  the  de- 
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fendant  to  the  plaintiff  for  said  property  nor 
by  any  one  else  for  her,  and  that  the  plain- 
tiff was  not  indebted  to  tbe  defendant,  nor 
did  any  valuable  consideration  whatever  pass 
between  them  for  said  property. 

"(10)  The  plaintiff's  estate,  exclusive  of 
the  real  estate  in  question,  consists  of  per- 
sonal property  to  the  amount,  of  about  $!,• 
000,  the  real  estate  in  question  being  the  bulk 
of  her  estate. 

"Conclusions  of  law:  As  a  general  rule, 
fraud  is  not  presumed,  but  must  be  proved 
by  the  party  seeking  to  relieve  himself  on 
that  ground.  But  when  the  relations  be- 
tween the  contracting  parties  appear  to  be  of 
such  a  cbardcter  as  to  render  It  certain  that 
they  do  not  deal  on  equal  terms,  but  that 
either,  on  the  one  side,  from  superior  knowl- 
edge of  the  matter  derived  from  a  fiduciary 
relation  or  from  overmastering  influence,  or, 
on  the  other  side,  from  weakness,  depend- 
ence, or  trust  Justifiably  reposed,  unfair  ad- 
vantage in  a  transaction  is  rendered  prob- 
able, then  the  burden  Is  shifted,  the  trans- 
action is  presumed  void,  and  it  Is  incumbent 
upon  the  party  in  whom  such  confidence  is 
reposed,  to  show  afilrmatlvely  that  no  decep- 
tion was  used,  and  that  all  was  fair,  opoi, 
voluntary,  and  well  understood.  Beach  on 
Modem  Eq.  Jnr.,  S  114 ;  Stepp  v.  Frampton, 
179  Pa.  284,  36  AtL  177;  Basel  v.  Beilstein, 
179  Pa.  560,  36  Atl.  336. 

"Discussion:  The  defendant  admits  that 
a  confidential  relation  existed  between  her- 
self and  the  plaintiff,  and  from  the  appear- 
ance of  the  parties  before  the  court  and 
their  testimony  It  Is  not  only  evident  that 
a  relation  of  trust  and  confidence  existed, 
but  also  that  the  defendant  exerted  an  over- 
mastering influence  over  the  plaintiff  prior  to 
the  execution  and  delivery  of  the  deed.  The 
defendant  prior  to  this  time  was  employed  in 
a  telephone  exchange,  and  was  sick  for  about 
three  weeks,  and  was  at  home  with  the  de- 
fendant at  her  father's  house,  during  which 
time  she  persuaded  the  plaintiff  to  give  her 
the  bulk  of  her  property  after  her  death. 
From  her  own  testimony  the  defendant  com- 
menced the  conversation  about  the  property. 
The  plaintiff  says  that  the  defendant  said 
that  they  were  like  sisters,  and  that  she 
would  be  the  next  to  get  the  property.  And 
also  that  she  said  she  could  not  work  at  the 
telephone  long  any  more,  and  she  thought  al- 
ready she  would  kill  herself  about  it  That 
her  brothers  and  sisters  had  homes  of  their 
own,  and  she  had  none.  The  defendant  also 
admits  that  the  plaintiff  was  to  have  a  life 
interest  in  the  said  house  and  lot,  and  yet 
not  one  word  about  it  was  said  when  she  em- 
ployed an  attorney  to  prepare  the  deed,  or 
did  she  say  anything  when  the  plaintiff  exe- 
cuted the  deed.  The  defendant  did  not  show 
in  this  proceeding,  after  she  admitted  the  ex- 
istence of  a  confidential  relation,  that  no  de- 
ception was  used,  and  that  all  was  fair,  open, 
voluntary,  and  well  understood  by  the  de- 
fendant   Even  after  the  deed  was  executed 


and  delivered  to  her  (the  old  lady),  the  plain- 
tiff was  permitted  to  treat  this  house  and 
lot  as  if  no  transfer  of  title  had  taken  place, 
and  she  was  kept  in  ignorance  of  the  full  im- 
port of  the  instrument  she  had  signed  in  the 
office  of  Mr.  Adams  until  the  defendant  plac- 
ed the  deed  on  record  about  a  year  after* 
wards.  The  defendant  not  only  succeeded  in 
deceiving  her  aunt,  the  plaintiff,  but  also  her 
counsel,  of  the  true  facts.  It  is  Idle  to  sug- 
gest a  parol  agreement  as  to  the  rents.  There 
is  not  a  particle  of  testimony  that  any  agree- 
ment was  made  subsequent  to  the  execution 
of  the  deed,  nor  that  such  part  of  their  agree- 
ment was  to  be  left  out  of  the  deed.  A  fraud 
was  perpetrated  on  the  plaintiff,  and  she  la 
oititled  to  a  decree. 

"And  now,  March  16, 1907,  this  cause  came 
on  to  be  heard  and  was  argued  by  counsel, 
and  thereupon,  upon  consideration  thereof,  it 
is  ordered,  adjudged,  and  decreed  as  followst 
viz.:  (1)  That  the  said  deed  of  S^tember 
28,  1904,  executed  by  the  plaintiff  and  deliv- 
ered to  the  defendant,  is  null  and  void,  and 
passed  no  title  to  the  defendant  to  the  prop- 
erty therein  described.  (2)  That  the  said 
deed  be  delivered  up  to  the  plaintiff  to  be 
canceled.  (8)  That  the  said  deed  be  marked 
void  upon  the  Iwoks  in  the  office  of  the  re- 
corder of  deeds  for  the  county  of  Lebanon, 
wherein  the  same  is  recorded.  (4)  That  the 
defendant  pay  the  costs  of  these  proceedings." 

Argued  before  MITCHEI>L,  0.  J^  and 
FELL,  MESTREZAT,  POTTBB,  and  EL- 
KIN,  JJ. 

Robert  L.  Adams,  Paul  O.  Adams,  and  3. 
Q.  Adams,  for  appellant  Samuel  T.  Meyer, 
for  appellee. 

PER  CURIAM.  The  decree  is  affbrmed,  on 
the  opinion  of  tlie  court  l>elow. 

(2n  Pa.  i») 

RBA  V.  MEDIA,  M.,  A.  &  C.  ELECTRIC  RT. 

CO. 
(Supreme  Court  of  Pennsylvania.    May  4^  1908.) 

1.  CAHBIEBS  —  INJTJBT  TO  PASSKRQXB  —  EVI- 
DENCE. 

Where  plaintiff,  in  an  action  against  a 
street  railway  for  p«r8<»ial  injuries,  testifies  that 
the  car  had  stopped  and  she  had  put  her  foot  on 
the  step,  when  the  conductor  suddenly  started 
the  car  and  she  was  thrown  to  the  ground,  a 
prima  facie  case  is  made  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S  1313.] 

2.  Same— CoKTRiBUTORT  Nbouqencb. 

The  question  of  plaintifFs  contributory  neg- 
ligence, when  injured  by  alleged  negligent  start- 
ing of  a  street  car  while  she  was  on  the  step, 
was  one  for  the  jury. 

[Ed.  Note.— For  oasps  in  point  see  Cent  Die. 
vol.  9,  Carriers,  {  1402.] 

3.  Appeal  and  Ebbob  —  Review  of  Evi- 
dence. 

A  judgment  in  a  personal  Injury  case  will 
not  l>e  reversed,  where  the  trial  judge  considered 
the  question  on  a  rule  for  new  trial  and  con- 
cluded that  he  could  not  say  that  there  was 
such  a  preponderance  of  evidence  for  defend- 
ant as  to  warrant  the  setting  aside  of  the  ver>- 
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Act,  thonsh  the  Snpreme  Conrt  may  be  of  opin- 
ion that  the  evidence  was  against  the  verdict. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dlj. 
vol.  3,  Appeal  and  Error,  §§  3948-3950.] 

Appeal  from  Court  of  Common  Pieas,  Del- 
aware County. 

Action  by  William  B.  Rea  against  the 
Media,  MIddletown,  Aston  &  Chester  Electric 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Argned  before  MITCHELL,  C.  3.,  and 
BROWN,  MESTREZAT,  BLKIN,  and  STEW- 
ART, JJ. 

David  Wallersteln  and  E.  A.  Howell,  for 
appellant    Carlos  R  Hough,  for  appellee. 

PER  CURIAM.  The  plaintiff  testified  that 
the  car  had  stopped,  and  she  had  put  her 
'  left  foot  on  the  step  and  was  reaching  with 
her  right  band  for  the  hand  rail,  when  the 
conductor  suddenly  started  the  car  and  she 
was  thrown  to  the  ground.  This  made  a 
prima  facie  case  for  the  Jury. 

The  plaintiff  also  testified  that  while  she 
was  in  the  act  of  reaching  for  the  hand  rail 
she  saw  the  conductor,  standing  with  his 
bac^  to  her,  put  his  band  up,  and  she  sup- 
posed he  started  the  car;  but  she  made  no 
outcry  or  other  effort  to  attract  his  attention. 
This  is  argued  by  appellant  as  showing  con- 
tributory negligence.  It  was  certainly  evi- 
dence of  it,  but  did  not  establish  the  fact  so 
clearly  that  the  court  could  take  the  question 
from  the  Jury. 

The  weight  of  the  evidence  was  that  the 
car  had  not  stopped  when  plaintiff  attempted 
to  board  It.  On  her  own  showing  there  was  a 
sort  of  scramble  there,  some  boys  and  several 
young  girls  making  a  rush  and  getting  on  the 
car  before  it  stopped.  The  weight  of  the 
evidence  clearly  appears  to  be  that  plaintiff 
also  made  a  like  attempt  It  would  have 
put  the  case  in  a  more  'satisfactory  shape, 
bad  the  court  granted  a  new  trial  on  this 
point  But  the  learned  judge  saw  and  heard 
the  witnesses,  considered  this  question  pn  a 
rule  for  new  trial,  and  concluded  that  be 
could  not  say  that  there  was  "such  a  prepond- 
erance of  evidence  in  favor  of  the  defendant 
as  would  warrant  the  setting  aside  of  the 
verdict"  While  we  should  have  reached  a 
different  conclusion,  we  cannot  say  his  was 
so  clearly  wrong  as  to  require  a  reversal  of 
the  Judgment 

Judgment  affirmed. 

(m  Pa.  1«) 

In  re  O'BOLD'S  ESTATE. 
(Supreme  Conrt  of  Pennsylvania.    May  4, 1908.) 

1.  Account  Statxd— Execxttors  and  Admik- 
isTBATOBS— Claims  Aoainst  Decedent— Es- 
toppel. 

AVhere  a  physician  rendered  a  bill  in  a  lump 
sum  to  an  executw  for  services  to  decedent,  and 
three  years  later  presented  an  itemized  claim  for 
a  larger  sum,  as  the  execator  bad  not  acted  on 
the  original  bill,  the  physician  was  not  estopped 
in  presenting  the  second  bill. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Account  Stated,  {  44.] 


2.  Tbiai,— Objeotionb  to  BJvidencb— Waivee. 
In  presenting  a  claim  against  decedent's  ac- 
coimt,  a  jjhysician  offered  in  evidence  a  visiting 
list,  showing  a  record  of  all  unpaid  visits  made 
to  his  patients,  including  decedent.  Held,  that 
where  no  objection  was  made  to  the  admission 
of  the  list  and  the  physician  was  examined  by 
the  executor  in  connection  therewith,  any  ob- 
jections to  the  list  were  waived. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  t§  261-267,  974r-976.] 

Appeal  from  Orphans'  Court,  Adams  Coun- 
ty. 

In  the  matter  of  the  estate  of  Vincent 
O'Bold.  From  a  decree  dismissing  exceptions 
to  auditor's  report,  O.  J.  Dellone,  executor, 
appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  Jn  and 
FELL,  BROWN,  BLKIN,  and  STEWART, 
JJ. 

W.  C.  Sheely,  for  appellant  Donald  P. 
McPberson,  for  appellee. 

PER  CURIAM.  The  first  question  under 
the  assignments  of  error  is  the  reasonable- ' 
ness  of  the  claim  of  the  xthysician  for  serv- 
ices rendered  to  tbe  decedent  Tbe  claim 
was  allowed  by  the  auditor,  and  the  allow- 
ance was  confirmed  by  the  court  Both  were 
In  better  position  to  Judge  of  the  validity  of 
the  claim  than  we  are.  But  the  physician, 
after  several  demands  upon  him  to  furnish 
his  account  for  services  to  the  decedent,  roii 
dered  a  bill  In  a  lump  sum  of  $1,250.  Three 
years  later  at  the  audit  he  presented  an 
itemized  claim  for  fl,685iS0.  So  serious  a 
discrepancy  raised  at  once  a  presumption 
that  the  estate  of  the  decedent  was  in  dan- 
ger of  being  fleeced,  and  called  upon  the  au- 
ditor and  court  for  a  rigid  examination  and 
explanation,  for  the  protection  of  the  estn, 
of  the  dead  man,  who  could  no  longer  pro- 
tect himself.  And  this  presumption  was  not 
lessened  by  the  testimony  of  the  physician, 
in  response  to  the  question:  "State  whether 
or  not  the  charges  you  have  made  for  serv- 
ices rendered  the  decedent  in  this  case  are 
the  regular  charges  for  that  kind  of  work? 
A.  I  have  charged  more,  and  I  have  charged 
less.  I  charge  according  to  the  ability  of 
the  man  to  pay  me  for  my  services."  But 
the  inconsistency  of  the  claims  for  services, 
though  discreditable,  as  showing  a  desire  for 
special  profit  rather  than  for  fair  compen- 
sation, did  not  amount  to  an  estoppel.  The 
executor  not  having  acted  on  the  first  bill, 
the  essential  element  of  estoppel  Is  wanting. 
Where  a  witness  or  a  party  makes  discrep- 
ant admissions,  or  claims,  the  result  is  for 
the  Jury,  and,  in  cases  like  the  present,  for 
the  auditor  and  the  court,  the  auditor  and 
court  made  an  examination;  and,  while  it 
would  have  been  more  satisfactory  if  the 
physician  had  been  held  to  a  higher  standard 
of  professional  ethics,  we  cannot  say  that 
the  result  was  erroneous  as  a  matter  of  law. 

In  regard  to  the  evidence  the  learned  court 
says:  "The  claimant,  in  accordance  with  the 
practice  of  physicians,  k^t  a  Tlsitlng  list,  in 
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which  he  made  dally  entries  of  his  Tldts. 
It  was  not  an  Independent  record  of  visits 
and  service  done  Mr.  O'Bold,  sncb  as  were 
exdnded  as  book  entries  in  Fulton's  Estate, 
178  Pa.  78,  85  Atl.  880,  35  L.  R.  A.  133,  but 
It  was  his  record  of  visits  In  the  regular 
course  of  his  business  as  a  practitioner  of 
medldne,  in  which  sense  It  made  a  record 
of  not  only  the  visits  paid  Mr.  O'Bold,  but 
also  all  the  unpaid  visits  made  to  all  his 
patients.  This  visiting  list  being  offered  In 
evidence  without  objection,  and  acc^ted  as 
correct  by  the  accountant  as  to  their  date 
and  number,  as  it  seems  to  have  been,  and 
the  claimant  being  called  and  examined  in 
support  of  his  claim,  without  any  objection 
at  the  time  by  the  accountant,  both  the  visit- 
ing list  and  the  testimony  of  Doctor  Melsen- 
helder  were  properly  considered  by  the  au- 
ditor in  determining  the  question  of  th<H 
claim."  Whatever  objections  might  have 
been  available  against  the  visiting  list  as  a 
book  of  original  entries  were  certainly  waiv- 
ed under  this  state  of  facts. 

In  regard  to  the  auditor's  fee,  It  Is  to  be 
said,  as  of  the  physician's  claim,  that  the 
court  below  was  In  better  position  to  deter- 
mine the  value  of  the  services  than  we  are, 
and  its  decision  has  not  been  shown  to  be  so 
erroneous  as  to  call  for  Interference. 

Decree  a£9rmed. 

(m  Pa.  ui) 

REBER  V.  SCHROEDER. 
(Supreme  Court  of  Pennsylvania.    May  4, 1008.) 

1.  EBFLXVIIT— TnXB— EviDERCK. 

A  verdict  for  plaintiff  in  replevin  against 
an  executor  to  recover  certificates  of  stock  was 
sustained  by  evidence  showing  that  the  certifi- 
cates were  found  in  decedent's  safe  in  a  sealed 
envelope,  with  a  power  of  attorney  transferring 
them  to  plaintiff,  with  a  statement  on  the  enve- 
lope, signed  by  decedent,  that  the  contents  be- 
longed to  plaintiff,  and  were  to  be  delivered  at 
his  death,  and  with  testimony  by  plaintiff  that 
there  bad  been  a  complete  delivery  of  the 
shares  to  her,  and  that  she  placed  them  with 
decedent  for  safe-keeping. 

2.  Samk  — Vkbdiot— Wbit  of  Rktobro  Ha- 

BENDO. 

Where  defendant  in  replevin  has  retained 
possession  of  the  property  under  a  claimed 
property  bond,  and  a  general  verdict  is  rendered 
for  plaintiff,  and  judgment  entered  thereon, 
plaintiff,  under  Act  April  19,  1901  (P.  L.  88), 
is  entitled  to  a  writ  of  retomo  habendo,  though 
the  jury  fails  to  find  the  value  of  the  property 
and  damages  for  its  retention. 

Appeal  from  Court  of  Common  Pleas,  Berks 
County. 

Action  by  Sarah  Reber  against  Daniel  B. 
Schroeder,  executor  of  Oeorge  F.  Hagenman. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
pELIi,  BROWN,  ELKIN,  and  STEWART,  JJ. 

William  B.  Becbtel,  for  appellant  0.  H. 
Rnhl  and  J.  E.  Grant,  for  ai^ellee. 

FELL,  J.  This  was  an  action  of  replevin 
for  certificates  of  stock  of  a  national  bank. 


which  were  In  the  name  and  possession  oC 
Oeorge  F.  Hagenman  at  the  time  of  his  death, 
and  were  found  in  his  safe  by  his  executor. 
Inclosed  in  a  sealed  envelope,  with  a  power  of 
attorney  transferring  them  to  the  plaintiff. 
There  was  an  Indorsement  on  tbe  enveloite, 
signed  by  the  decedent,  as  follows:  "The  con- 
tents of  this  envelope  l)elong  to  Miss  Sarah 
Reber,  No.  19  South  Second  St,  Reading,  Pa., 
and  must  be  deliver^  to  her  at  my  death." 
The  plalntitF  did  not  rely  upon  this  indorse- 
ment to  establish  her  right  to  the  shares, 
but  presented  testimony  tending  to  show  that 
there  had  been  a  complete  ddlvery  of  the 
shares  to  her  by  the  decedent  and  that  she 
had  placed  them  In  his  hands  for  safe-keep- 
ing. The  issue  of  fact  was  carefully  sub- 
mitted to  the  jury,  and  none  of  the  assign- 
ments of  error  that  relate  to  the  admission 
of  evidence  or  to  the  charge  of  the  court  has 
merit 

l^he  thirteenth  and  fourteenth  assignments 
relate  to  the  verdict  and  the  judgment  enter- 
ed thereon,  and  give  rise  to  questions  under 
the  act  of  AprU  19,  1901  (P.  L.  88),  regulating 
the  practice  in  replevin.  The  defendant  had 
entered  a  claim  property  bond,  and  retained 
possession  of  the  stock  certificate.  The  ver- 
dict rendered  was  for  the  plalntifF,  without 
a  finding  of  the  value  of  the  shares  and  dam- 
ages for  their  detention,  and  the  judgment 
entered  was  a  general  one  In  favor  of  the 
plaintiff.  At  common  law,  and  before  the 
act  of  1901,  where  the  defendant  retained 
possession  of  the  property,  the  action  pro- 
ceeded for  damages  only.  The  property 
could  not  be  recovered  from  him,  nor  conld 
he  tender  it  in  satisfaction  of  the  verdict 
The  giving  of  the  dalm  property  bond  put 
an  end  to  the  plainttfTs  title,  which  was 
thereupon  turned  into  a  chose  In  action,  to 
be  compensated  for  In  damages.  The  d^end- 
ant  was  the  only  party  who  could  have  a 
judgment  de  retomo  habendo,  Fisher  t. 
Whooilery,  25  Pa.  197;  Schofleld  v.  Ferrers, 
46  Fa.  438;  Rockey  v.  Burkhaiter,  68  Pa. 
221;  Morris  on  Replevin,  210.  The  act  of 
1901  has  changed  the  practice  In  this  respect 
and  a  plalntifF  who  has  not  been  given  pos- 
session of  the  property  is  entitled  to  a  writ 
of  retomo  habendo,  as  well  as  to  a  writ  of 
fieri  facias,  to  recover  the  value  of  the  prop- 
erty and  damages  awarded  and  costs.  It  ia 
provided  by  section  6  that,  where  judgment 
has  tieen  entered  for  the  plaintiff  for  the  want 
of  A  sufficient  affidavit  of  defense,  for  a  por- 
tion of  the  goods  and  chattels  replevied,  he 
may  proceed  to  recover  such  goods  and  cliat- 
tels  by  a  writ  of  retomo  habendo,  or  the 
value  thereof,  after  assessment  of  damages 
on  a  writ  of  inquiry.  Section  7  provides  that 
"if  the  title  to  said  goods  and  chattels  be 
found  finally  to  be  in  a  party  who  has  not 
been  given  possession  of  the  same.  In  said 
proceeding,  the  Jury  shall  determine  the  value 
thereof  to  the  successful  party,  and  he  may, 
at  his  option,  issue  a  writ  in  the  nature  of 
a  writ  of  retorno  habendo,  requiring  the  de- 
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livery  thereof  to  blm,  with  an  added  clause  of 
fieri  facias  as  to  damages  awarded  and  costs ; 
and  upon  failure  so  to  recover  them,  or  in  the 
first  instance,  he  may  issue  execntlon  for  the 
value  thereof,  and  the  damages  awarded  and 
costs;  or  he  may  sue.  In  the  first  instance, 
xxpon  the  bond  given,  and  recover  thereon  the 
value  of  the  goods  and  chattels,  damages  and 
costs,  in  the  same  manner  that  recovery  is 
had  upon  other  official  bonds."  Before  the 
act  of  1901  the  verdict  rendered  in  this  case 
would  have  been  of  no  avail  to  the  plaintiff, 
because  a  Judgment  retomo  habendo  conid 
not  have  been  entered  upon  it  (Moore  v. 
Shenlc,  3  Pa.  13,  45  Am.  Dec.  618) ;  and  there 
was  no  award  of  damages  for  wliich  a  writ 
of  execution  could  Issue.  Bat  by  virtue  of 
the  act,  the  plaintitr  is  entitled  to  a  return 
of  the  property,  and  she  may  have  a  writ  to 
enforce  the  right  A  Judgment  on  the  verdict 
is  sufficient  to  sustain  such  a  writ  She  has 
not  obtained  all  that  she  was  entitled  to  by 
the  trial,  because  of  the  failure  of  the  Jury  to 
find  the  value  of  the  property  and  damages 
for  Its  detention,  but  the  Judgment  on  the 
verdict  is  not  invalid. 
The  Judgment  is  affirmed. 


(m  Pa.  ISO) 

EEDGBWAY  DYNAMO  ft  BNGINB  CO.  T. 

PENNSYLVANIA  CEMENT  CO. 
(Supreme  Court  of  Pennsylvania.    May  4, 1808.) 

1.  Sales  —  MANurACTTTBSD  Goods— BxrusAi. 
TO  Accept— Damages. 

The  measure  of  damase,  on  refusal  of  a 

Jiurcbaser  to  accept  an  article  specially  mann- 
actured  for  him,  where  there  is  no  market  in 
which  it  can  readily  be  sold,  is  the  difference 
between  the  cost  and  the  price  the  purchaser 
agreed  to  pay 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Sales,  8  1106.] 

,2.  BVIDBNCE— Pabol   Evidenct. 

An  oral  agreement  alleged  to  have  l>een 
made  at  the  time  of  the  making  of  a  written 
agreement  cannot  be,  shown,  where  it  was  in- 
consistent with  the  terms  of  the  written  agree- 
ment, which  stipulated  that  all  previons  com- 
munications between  the  parties  are  withdrawn 
and  annulled. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  aO,  Evidence.  H  2030-2017.] 

Appeal    from    Court   of   Common   Fleas, 

Northampton  County. 

Action  by  the  Ridgeway  Dynamo  &  Engine 
Company  against  the  Pennsylvania  Cement 
Company.  Judgment  for  plaintlfT,  and  de- 
fendant appeals.    Affirmed. 

At  the  trial,  when  a  witness  for  defendant 
was  called,  the  following  offer  was  made: 
■"Mr.  Smith:  We  propose  to  show  by  this 
witness  that  at  the  time  the  contract  was 
executed,  and  simultaneous  with  the  time 
that  the  contract  was  executed,  there  was  an 
oral  understanding  between  tlie  turtles, 
which  oral  understanding  was  the  inducement 
for  the  making  of  the  written  contract  that 
construction  of  these  engines  was  not  to  be 
started  until  notice  be  given  by  the  Pennsylva- 
nia Cement  Company,  and  until  tbe  Pennsyl- 


vania Cement  Company  bad  famished  draw- 
ings and  certain  drafts  showing  the  founda- 
tion plans  and  the  plans  for  the  templet  of 
these  two  engines.  Mr.  Steele:  Objected  to 
for  the  same  reasons,  and  for  the  further  rea- 
sons that  it  is  attempted  to  reform  or  set 
aside  a  written  agreement,  and  no  allegation 
of  fraud,  accident  or  mistake  is  set  forth  in 
the  answer  that  is  filed.  The  Court:  Ordi- 
narily, in  the  case  of  the  execution  of  written 
agreements,  a  parol  contemporaneons  agree- 
ment or  verbal  understanding,  varying  the 
terms  of  it  upon  the  strength  of  which  the 
written  agreement  is  actually  signed,  is  ad- 
missible, if  it  t>e  the  inducement  solely  npon 
which  the  written  contract  is  to  be  carried  in- 
to effect  There  is  in  this  agreement,  how- 
ever, the  written  stipulation,  referred  to  In 
the  objection,  which,  by  its  written  terms,  ex- 
cludes the  admission  of  any  other  terms  than 
those  which  are  herein  repressed.  Whether 
or  not  that  would  be  sufficient  to  exclude  the 
present  offer  of  proof,  there  is  nothing  in  the 
pleadings  that  admits  sudi  testimony  for  the 
alteration,  explanation,  or  variation  of  the 
written  agreement,  and  it  is  therefore  Inad- 
missible. iKrueger  v.  Nicola,  205  Pa.  88,  54 
Atl.  494.  To  which  rnllng  defendant  excepts, 
and  bill  sealed." 

The  court  charged  in  part  as  follows: 
"If  the  plaintlfl.  thai,  has  failed  to  satis- 
fy you  that  tliese  engines  didnt  have  such 
a  market  value,  then  your  verdict  would 
be  for  the  plaintiff  for  nominal  damages. 
But  if  he  lias  satisfied  yon  that  they  had 
no  market  value,  that  there  was  no  particu- 
lar market  value  for  these  engines,  they 
had  none  fixed  in  the  market  that  they  were 
manufactured  from  special  designs  for  a  spe- 
cial purpose,  then  he  is  entitled  to  recover 
substantial  damages,  and  not  merely  nominal 
damages,  and  then  it  is  for  you  to  say,  if  yon 
pass  this  point  and  determine  that  the  plain- 
tiff has  suffered  a  loss  for  which  he  ought 
to,  recover  substantial  damages,  it  is  neces- 
sary for  you  to  say  how  much;  and  In  that 
event  if  he  be  entitled  to  recover  substantial 
damages,  then  he  would  be  entitled  to  recov- 
er the  difference  between  the  contract  price 
and  the  actual  cost  and  expenses  that  would 
be  necessary  to  be  employed  by  him  to  mann- 
facture  these  engines  and  deliver  them  at 
Bath  at  the  time  stipulated  for  In  the  con- 
tract"      t 

Argued  before  FELL,  BBOWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

Edward  J.  Fox  and  James  W.  Fox,  for  ap- 
pellant H.  J.  Steele  and  Fred  H.  Ely,  for 
appellee. 

POTTER,  J.  The  Ridgeway  Dynamo  & 
Engine  Company  entered  into  a  written 
contract  to  furnish  to  the  Pennsylvania  Ce- 
ment Company  two  automatic  center  cranU 
engines,  to  be  delivered  for  the  net  sum  of 
?3,000.  The  contract  provided  for  certain 
^tecial  features  as  to  the  main  bearings,  and 
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a  particular  form  of  croesbead,  and  for  cer- 
tain other  special  parts  as  applied  to  the 
type  of  engine  wUch  was  ordered;  the  re- 
sult of  the  requirements  being  apparently 
the  production  of  an  engine  not  in  general 
demand,  and  not  readily  salable.  After  the 
engines  bad  been  partly  constructed,  the 
cement  company  countermanded  the  order, 
whereupon  the  engine  company  stopped  the 
construction  work,  and  made  use  of  the  ma- 
terial for  other  purposes.  The  engine  com- 
pany then  brought  this  suit  to  recover  dam- 
ages for  breach  of  the  contract  The  trial 
resulted  in  a  verdict  for  the  plaintiCT,  upon 
which  Judgment  was  entered,  and  defendant 
has  appealed. 

The  first  question  raised  by  the  assign- 
ments of  error  is  as  to  the  measure  of  dam- 
ages. The  trial  Judge  charged  the  Jury  that 
if  they  were  satisfied  from  the  evidence  that 
the  engines  were  manufactured  from  special 
designs  for  a  special  purpose,  and  had  no 
fixed  market  value,  the  plaintiff  would  be 
entitled  to  recover  the  dIfCerence  between 
the  actual  cost  of  manufacturing  and  deliv- 
ering the  engines  and  the  contract  price. 
The  learned  trial  Judge  correctly  stated  the 
rule  applicable  to  such  a  state  of  facts  as 
tills,  where,  from  the  nature  of  the  article, 
there  Is  no  market  In  which  It  can  readily 
be  sold.  In  such  case  the  great  weight  of 
authority  Is  to  the  efCect  that  the  measure 
of  damages  is  the  difference  between  what  it 
would  cost  to  make  and  deliver  the  article 
and  the  price  wbich  the  purchaser  has  agreed 
to  pay  for  it.  The  principle  Is  thus  stated 
In  2  Sedgwick  on  Damages  (8tb  Ed.)  |  618, 
p.  269:  "Where  one  engaged  in  the  perform- 
ance of  a  contract  Is  wrongfully  prevented 
by  the  employer  from  completing  It,  the 
measure  of  damages  Is  the  difference  between 
the  price  agreed  to  be  paid  for  the  work 
and  what  it  would  have  cost  the  plaintiff  to 
complete  it  Differently  stated,  the  rule  in 
such  case  is  recompense  to  the  plaintiff  for 
the  part  performance  and  Indemnity  for  his 
loss  in  respect  to  the  part  unexecuted.  The 
plaintiff  Is  to  be  placed  in  the  same  condi- 
tion be  would  have  been  in  if  he  had  been 
allowed  to  proceed  without  interference." 
This  rule  gives  to  the  party  wbich  has  com- 
plied with  the  agreement  the  value  of  his 
bai^in.  In  the  present  Instance  the  amount 
which  was  lost  to  the  plaintiff  by  reason  of 
the  breach  of  the  contract  was  capable  of 
being  ascertained  with  reasonable  certain- 
ty, and  was  therefore  properly  adopted  as 
the  measure  of  the  damages  to  be  recovered 
by  it,  as  the  injured  party,  from  the  one  in 
default 

The  second  question  raised  by  this  appeal 
appears  in  the  fourth  assignment  of  error. 
Defendant  offered  to  show  that  simulta- 
neously with  the  execution  of  the  contract 
there  was  an  oral  understandLng  between  the 
parties,  which  was  the  inducement  for  the 
making  of  the  written  contract;  that  the 
construction  of  the  engines  was  not  to  begin 


until  notice  was  given  by  the  defendant  ochd- 
pany  and  certain  drawings  furnished  show- 
ing the  foundation  plans,  etc.  Upon  objec- 
tion by  the  plaintiff  the  offer  was  excluded, 
and  properly  so,  we  think.  While  a  contem- 
poraneous oral  agreement,  entered  Into  as  an 
inducement  to  the  execution  of  a  written 
agreement,  and  not  inconsistent  with  it  may 
be  shown  in  defense  to  a  suit  upon  a  writ- 
ten contract  (Keller  v.  Cohen,  217  Pa.  522, 
66  Atl.  862),  yet  in  the  present  case  the  agree- 
ment which  it  was  attempted  to  set  up  is 
clearly  inconsistent  with  the  written  con- 
tract Furthermore,  the  written  agreement 
contained  an  express  stipulation  that  "all 
previous  communications  between  said  par- 
ties, either  verbal  or  written,  contrary  to  the 
provisions  hereof,  are  hereby  withdrawn  and 
annulled;  and  that  no  modification  of  this 
agreement  shall  be  binding  upon  the  parties 
hereto,  or  either  of  them,  unless  such  modifi- 
cation shall  be  In  writing."  Under  this  stip- 
ulation, inserted  evidently  for  the  very  pur- 
pose of  preventing  the  Introduction  of  any 
such  claim  as  that  presented  by  the  defend- 
ant there  was  no  room  for  the  admission  of 
evidence  as  to  any  other  terms  than  tltose 
expressed  In  the  written  contract  The  trial 
Judge  was  clearly  right  in  refusing  to  admit 
proof  of  the  alleged  parol  contemporaneous 
agreement 
The  Judgment  is  aflSrmed. 


(221  Pa.  158) 

BAUER  T.  FABBL. 

(Supreme  Court  of  Pennsylvania.    May  4, 1908.) 

Gaming  —  Gamblino  Contbact— Rights  o» 
Parties. 

Where  plaintiff  sued  on  a  check  given  in 
payment  of  a  balance  on  an  account,  based 
on  the  purchase  and  sale  of  stock  on  a  margin, 
be  can  recover  so  much  as  represents  the  amount 
deposited  as  margin,  where  it  can  be  distin- 
guished from  the  amount  representing  profits  on 
the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diis. 
vol.  24,  Gaming,  {  74.] 

Appeal  from  Court  of  Common  Pleas, 
Monroe  County. 

Action  by  Jacob  Bauer  against  George  W. 
Fabel.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  court  charged  in  part  as  follows: 
"But  If  you  find  that  this  transaction  was 
not  a  legal  transaction,  but  that  under  tlie 
facts,  as  you  have  beard  them  testified  to. 
and  as  explained  by  the  court  It  was  a  gam- 
bling transaction,  then  the  court  instructs 
you,  under  all  the  testimony  in  this  case, 
and  that  finding,  that  George  W.  Fabel  was 
a  simple  stakeholder.  If  you  find  that  he 
simply  held  this  money,  and  he  bought  no 
stocks  with  it,  and  he  sold  no  stocks,  and 
that  the  plaintiff  understood  that  tiiat  was 
Just  what  he  was  going  to  do  with  it,  or 
that  he  sent  it  to  Sage  &  Co.,  and  no  stocks 
were  bought  and  no  stocks  were  sold,  and 
the  money  came  back  to  George  W.  Fabel, 
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then  aa  far  as  the  $2,000  was  concerned, 
which  it  was  testified  to  was  margins,  and 
included  in  this  check  ot  $3,260.50,  it  was 
nothing  more  than  a  stake  which  George  W. 
Fabel,  the  defendant,  held  for  Jacob  Bauer, 
the  plaintiff.  As  the  court  remembers  the 
testimony,  it  was  clearly  shown,  without  con- 
tradiction, that  this  check  was  made  up  of 
$2,000,  which  was  margin  deposited  by  the 
plaintiff  m  this  case  on  these  transactions, 
whether  legal  or  illegal,  as  you  should  find 
them,  and  that  when  George  W.  Fabel  sent 
this  check,  it  was  intended  to  pay  that  $2,- 
000  back,  and  $1,262.50  profits.  As  the  court 
remembers  it,  there  is  no  question  about  that. 
If  it  was  denied  In  any  way,  I  would  like 
counsel  to  so  state  now.  If  this  check  was 
made  up  in  such  a  way  that  the  sums  which 
it  represented  could  not  be  distinguished  or 
separated,  you  could  not  tell  how  much  of  it 
was  profits  on  these  transactions  and  how 
much  was  margin.  We  would  instruct  you 
that  you  could  not  g^ess  at  it,  and  therefore 
you  could  not  find  a  verdict  with  regard 
to  It.  But  the  two  kinds  of  transactionB,  or 
the  two  kinds  of  amounts  that  it  represent- 
ed, being  so  easily  ascertained,  the  $2,000 
being  money  deposited  on  margin,  and  the 
$1,260.C0  being  profits,  there  Is  no  trouble  in 
your  minds,  and  none  In  the  mind  of  the 
court,  what  should  be  done  In  the  matter  rela- 
tive thereto.  The  Supreme  Court  of  our 
state  holds  that  where  a  man  received  mon- 
ey as  a  stakeholder,  no  matter  whether  it  is 
received  for  a  legal  purpose  or  an  illegal  pur- 
pose, the  man  who  pays  that  money  to  the 
stakeholder  has  the  right  to  demand  It  back, 
and  if  he  does  not  pay  it  back,  sue  and  recov- 
er In  a  court  of  Justice.  Not  even  that  the 
man  should  keep  the  identical  money  as  a 
stake,  and  so  hold  It  until  the  matter  upon 
which  It  was  paid  was  decided,  but  only  so  it 
can  be  arrived  at  and  distinguished,  and  our 
courts  have  gone  further,  and  held  that  gam- 
bling transactions  in  stocks  are  wagering 
transactiotas,  and  that  the  broker  In  that  case 
.Is  nothing  more  than  a  stakeholder,  and  he 
cannot  resist  the  payment  of  the  money,  to 
the  man  who  deposited  it  there  on  margins, 
by  stating  that  man  paid  it  to  him  for  an 
illegal  purpose,  and  that  he  is  not  bound  to 
pay  it  back.  The  Supreme  Court,  In  the  opin- 
ion of  this  court,  says  that  a  person  who 
deposits  that  money  as  a  stake  has  the  right 
to  the  return  of  It,  and  as  the  amount  can 
be  ascertained  In  this  case,  we  say  to  you 
that,  in  case  you  find  the  transactions  be- 
tween these  parties  as  gambling  transactions, 
then  your  verdict  should  be  in  the  sum  of 
$2,000  in  favor  of  the  plaintiff,  with  interest 
from  August  24,  1906.  Tou  may  wonder  in 
your  own  minds,  gentlemen  of  the  Jury,  why 
this  amount  is  larger  than  the  other  amount 
It  Is  larger  than  If  you  find  that  the  transac- 
tion was  a  fair  transaction,  and  the  court  ex- 
plains to  you  that  the  reason  of  that  Is  that, 
if  you  find  the  transactions  were  gambling 
transactions,  the  court  must  take  the  defend- 


ant at  his  own  word;  and,  as  these  moneys 
represented  by  the  check  of  $2,000  were  in- 
vested by  him  in  gambling  transactions,  he 
has  no  right  to  recover  from  the  plaintiff  in 
this  case.  He  must  either  stand  by  his  prop- 
osition in  the  whole,  or  else  drop  it,  and  If  he 
claims  that  the  whole  matter  was  a  gambling 
transaction,  through  and  through,  all  that  he 
can  defend  against  is  the  profits  in  this  trans- 
action, and  those  profits  were  $1,262.50.  We 
think  we  have  explained  this  matter  now 
clearly  to  you.  In  other  words,  gentlemen  of 
the  Jury,  In  order  that  there  will  be  no  confu- 
sion In  your  minds  under  the  instruction  as 
the  court  gives  it  to  you,  your  verdict  should 
be  In  favor  of  the  plaintiff,  either  for  $1,062.- 
60,  with  interest  from  August  24,  1906,  or  for 
the  sum  of  $2,000,  with  interest  from  August 
24, 1906,  as  you  shall  decide  that  first  proposi- 
tion which  was  given  to  you  by  the  court." 

Argued  before  PELL,  BROWN,  MBSTEE- 
ZAT,  POTTER,  and  ELKIN,'JJ. 

Rogers  L.  Burnett,  for  appellant  Wilton 
A.  Erdman,  for  appellee. 

PER  CURIAM.  This  was  an  action  on  a 
check  for  $3,262.50,  given  by  the  defendant  to 
the  plaintiff  in  payment  of  the  balance  due  on 
an  account  between  them,  which  involved  the 
purchase  and  sale  of  shares  of  stock  on  mar- 
gin. The  money  deiposited  as  margin  was 
$2,000,  and  the  balance  of  the  check,  $1,262.- 
50,  represented  profits  on  purchases  and  sales 
that  had  been  made.  Tlie  Jury  found  that  the 
transaction  was  a  wagering  one,  and  by  direc- 
tion of  the  court  rendered  a  v«dlct  for  the 
amount  of  the  deposit  only,  with  interest 

The  defendant  bought  the  stocks  through  a 
third  party,  to  whom  he  transferred  the  de- 
posit, and  from  whom  he  received  back  the 
deposit  with  the  profits,  and  it  is  at  least 
doubtful  whether  he  should  not  have  been  re- 
garded as  an  agent  who  had  received  money 
for  his  principal,  and  could  not  avoid  liability 
by  setting  up  the  illegality  of  the  transaction 
from  which  the  money  came.  Smith  v.  Blach- 
ley,  188  Pa.  550,  41  Atl.  619,  68  Am.  St  Rep. 
887 ;  Hertzler  v.  Geigley,  196  Pa.  419,  46  AU. 
366,  76  Am.  St  Rep.  724.  But  be  this  as  It 
may,  the  transaction  in  which  the  deposit  was 
made  was  closed,  and  the  deposit  could  be  re- 
covered back.  In  Peters  v.  Grim,  149  Pa.  163, 
24  Atl.  192,  34  Am.  St  Rep.  599,  Repplier  v. 
Jacobs,  149  Pa.  167,  24  Atl.  194,  and  J.  C.  Mc- 
Naughton  Co.  v.  Haldeman,  160  Pa.  144,  28 
Atl.  647,  It  was  held  that  where  wagering 
transactions  in  stocks  had  been  closed,  and 
there  remained  nothing  in  tlie  broker's  hands 
but  the  original  deposit  made  by  his  princi- 
pal, it  could  be  recovered  back.  The  same 
rule  should  apply  to  the  deposit  although  the 
profits  are  In  the  broker's  possession,  where 
one  can  be  readily  and  clearly  distinguished 
from  the  other,  and  the  plaintiff  does  not  re- 
quire the  aid  of  the  original  transaction  to 
prove  his  case. 

The  Judgment  is  affirmed.  .  i 
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HARRIS  Y.  BOTTOM  et  a!. 

(Supreme  Court  of  Vermont.     Bennington. 
July  80,  1908.) 

1.  FeaUD— PUSADING— AlXEOAMONS  —  SXJFFI- 
CIBNOt. 

Where  fraud  is  alleged  in  a  pleadinx.  the 
drcumstances  constituting  it  should  be  set 
forth  with  sufficient  particularity  to  apprise  the 
other  party  what  he  is  called  on  to  answer,  and 
it  must  be  so  distinctly  allefred  that  it  may  be 
pat  in  issae,  and  evidence  thereof  eiven  so  that 
the  court  can  determine  whether  the  acts  com- 
plained of  are  fraudulent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud.  8  37.] 

2.  Release— Fbaud—Pi-eadino  —  Sxjfficien- 
OY— "Unduly  Influenced." 

In  an  action  by  an  employe  for  personal 
injuries,  a  replication  to  an  answer  relyint;  on 
a  release  of  the  claim,  which  alleges  that  by 
reason  of  her  injuries,  bodily  pain,  and  mental 
anguish  consequent  thereupon,  and  by  reason 
of  medicines  taken  to  alleviate  the  pain,  the 
employs  had  become  so  weak  in  body  and  en- 
feebled in  mind  that  she  did  not  understand  the 
meaning  of  the  writing,  and  while  in  that  con- 
dition, of  wbidi  the  employer  knew,  be  wrong- 
fully procured  and  unduly  influenced  her  to  sii^n 
the  writing,  etc,  is  insufficient  to  show  that  the 
release  was  obtained  by  the  employer's  fraud: 
the  words-  "unduly  influenced"  being  no  more 
than  the  equivalent  of  "falsely  and  fraudulent- 
ly." 

[Eld.  Note.— For  other  deflnitions.  see  Words 
and  Phrases,  vol.  8,  pp.  7166-7172,  782a-7824.] 

3.  Master  and  Sebvant— RsasonabI/Y  Safe 
Place  to  Wobk  —  Obligation  of  Em- 
ployee. 

An  employer  must  prepare  for  his  employs 
a  reasonably  safe  place  to  work  and  maintain  it 
in  a  reasonably  safe  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S{  171-174.1 

4.  Sake— AssuuPTion  or  Risk. 

'  Where  the  place  prepared  by  an  employer 
for  an  employs  in  which  to  work  was  so  ob- 
viously unsafe  as  to  charge  the  employfe  with 
knowledge  thereof,  and  he  nevertheless  entered 
on  the  work,  he  assumed  the  risk. 

[Eld.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Master  and  Servant,  15  674-600.] 

5.  Same. 

An  employs,  by  accepting  service  and  con- 
tinuing therein,  assumes  the  hazards  incident  to 
obvious  and  known  dangers,  and  he  assumes  the 
open  and  obvious  dangers  incident  to  the  opera- 
tion of  unguarded  machinery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  M  552.  553.1 

6.  Saub— Injubies  to  Employ*  — Actions — 
Declabation— Sufficiency. 

A  declaration,  in  an  action  for  injuries  to 
an  employs  while  operating  a  machine,  which 
alleges  that  it  was  her  duty,  by  the  direction 
of  the  employer's  superintendent,  to  operate  the 
machine,  that  she  did  not  know  that  it  was  a 
dangerous  employment,  that  it  was  the  employ- 
er's duty  to  place  guards  around  the  machine, 
thereby  protecting  the  employs  from  injury, 
that  the  employer  did  not  place  guards  around 
the  machine,  that  she  had  requested  the  em- 
ployer to  make  the  machine  safer,  and  that  she 
continued  to  run  it  without  this  being  done, 
fails  to  state  a  cause  of  action,  since  it  shows 
that  it  was  obvious  to  the  employs  that  there 
was  no  guard  on  the  machine,  and  that  she  be- 
lieved that  it  was  dangerous  to  run  it  without 
a  guard,  so  that  she  assumed  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  34.  Master  and  Serva^t,  {  846.] 


7.  Sake  —  DxTKOTivK  MAOHnrasT  —  AsarniF^ 
TiON  of  Risk— Pbomisk  to  Repaib. 

Where  the  promise  of  the  employer  to  re- 

Sair  defects  in  a  machine  of  which  the  employ^ 
as  complained  induces  the  latter  to  continue 
in  the  employment,  she  may  recover  for  injaries 
received  within  a  reasonable  time  in  which  to 
repair  the  defects,  unless  the  danger  is  so  im- 
minent that  no  reasonably  prudent  person  would 
continue  in  the  employment. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  84,  Master  and  Servant.  {  645.] 

6.  Sams. 

An  employs,  operating  a  machine  with 
knowledge  of  the  defects  therein  and  In  re- 
liance on  the  promise  of  the  employer  to  repair 
the  defects,  must  exercise  greater  care  than  is 
required  of  an  employ^  having  no  knowledge  oC 
the  defects. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  34.  Master  and  Servant  S{  688-647.1 

9.  Same. 

A  declaration,  in  an  action  tor  injuries  to 
an  employs  white  operating  a  machine,  which 
contains  no  allegation  that  she  was  induced  to 
remain  in  the  service  by  reason  of  the  employ- 
er's promise  to  remedy  the  defects  in  the  ma- 
chine complained  of.  states  no  cause  of  action, 
since,  in  the  absence  of  such  alleRation.  it  moBt 
be  presumed  that  she  assumed  the  risk. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
ToL  34,  Master  and  Servant  S  845.1 

EsTceptlons  from  Bennington  Comity  Court; 
Seneca  Haselton,  Judge. 

Case  for  negligence  by  Sybil  Harris 
against  Fred  L.  Bottum  and  another.  Heard 
on  demurrer  to  plaintiff's  replication  to  de- 
fendants' plea  of  release.  Demurrer  over- 
ruled, replication  adjudged  sufficient,  and 
defendants  ez<!epted.  Reversed,  demurrer 
sustained,  declaration  adjudged  hmutBcieat. 
and  cause  remanded. 

John  y.  D.  8.  MerriU,  for  plaintiff.  O. 
M.  Barber,  for  defendants. 

TTLER,  J.  The  plaintiff  aUeges,  in  her 
first  count:  That  It  was  her  duty,  by  the 
terms  of  her  employment  and  by  the  direc- 
tion of  the  defendant's  superintendent  to 
operate  the  machine  on  the  occasion  alleged ; 
that  she  was  not  a  skilled  operative;  that, 
she  did  not  know  it.  was  a  dangerous  employ- 
ment; that  the  defendants  knew  It  and 
should  have  Informed  her  of  It  and  iostrnct- 
ed  her  how  to  perform  her  woiic  without 
danger  to  herself;  and  that  It  was  their 
duty  to  place  guards  around  the  machine 
which  would  have  protected  her  from  Injury. 
The  negligence  complained  of  was  that  the 
defendants  did  not  place  a  guard  In  fnmt 
of  the  small  cylinder,  that  they  did  not  have 
the  cloth  securely  fastened  to  the  cylinder 
at  which  the  plaintiff  worked  to  prevent 
Its  dropping  down,  and  that  the  defendants 
did  not  instruct  her  about  the  danger,  of 
which  they  well  knew,  and  did  not  inform 
her  how  to  avoid.  The  plaintiff  alleges  that 
the  accident  occurred  by  reason  of  one  end 
of  the  cloth  becoming  unfastened  and  droi>- 
plng  down  while  she  was  operating  the  ma* 
chine  which  was  revolving  rapidly,  that  her 
duty  ciMup^ed  her  to  put  the  doth  bade 
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in  ItB  places  and  that,' while  bo  doing,  hy  rea- 
son of  there  being  no  guard  on  the  machine, 
her  hand  was  drawn  between  the  large  and 
one  of  the  small  cylinders  and  Injured.  In 
the  second  -  and  third  counts,  the  plaintiff 
alleges  the  necessity  of  placing  guards  around 
other  cylinders.  In  the  second,  she  alleges 
that  the  defendants  knew  that  it  was  their 
duty  to  keep  the  cloth  fastened  to  the  cylin- 
der, and  that  they  had  promised  her  that 
they  would  keep  it  so  fastened,  bat  had  neg- 
lected that  duty. 

1.  The  defendants  pleaded  that  by  a  cer- 
tain writing  signed  by  the  plaintiff,'  and  for 
a  good  and  TaloabJe  coiisIderaM(Ht  paid  to 
her  by  them,  which  she  accepted,  she  releas- 
ed-and  discharged  them  from  her  supposed 
cause  of  action.  The  plaintiff  replied  that 
the  release  was  obtained  of  her  by  the  de- 
fendants' fraud  and  their  undue  advantage 
and  Influence  over  her,  and  that  while  she 
was  weak  Ip  body  and  enfeebled  in  mind, 
and  when  the  defendants  knew  she  was  In 
that  condition,  they  wrongfully  procured  her 
to  sign  the  release,  which,  by  reason  of  her 
said  condition,  she  did  without  knowing  or 
having  reason  to  know  the  legal  effect  or 
contents  thereof.  The  sufficiency  of  the  rep- 
lication is  called  in  question  by  a  demurrer. 
It  Is  the  general  rule  that,  where  fraud  Is 
alleged  In  pleading,  the  facts  and  circumstan- 
ces constituting  It  should  be  set  forth  clear- 
ly and  concisely  and  with  sufficient  partic- 
ularity to  apprise  the  other  party  what  he 
Is  called  upon  to  answer.  9  Ency.  PI.  &  Pr. 
687.  The  defendants  cite  numerous  authori- 
ties in  support  of  this  proposition,  but  It 
Is  unnecessary  to  look  beyond  our  own  de- 
cisions upon  this  subject  In  the  early  case 
of  Ide  V.  Gray,  11  Vt  615,  the  court  held 
that  a  declaration  In  fraud  could  not  be 
sustained  without  appropriate  facts  to  ground 
the  action  upon  showing  that  the  plaintiff 
had  been  damnified  by  the  defendant's  de- 
ceit The  rule  Is  recognized  and  stated  as 
elementary  in  Bralnard  v.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758.  In  the  recent  case  of  Qninn 
V.  Valiquette,  80  Vt  434,  68  Atl.  515,  where 
the  allegation  in  a  bQl  in  chancery  which 
was  brought  to  have  an  extension  of  a  lease 
set  aside  on  the  ground  of  fraud,  the  court 
said:  "There  is  no  sufficient  allegation  that 
the  defendant  procured  the  extension  of  the 
lease  by  fraud,  for  It  is  not  enough  to  char- 
acterize a  thing  as  fraudulent  without  alleg- 
ing that  which  makes  It  fraudulent,  and 
there  Is  no  such  allegation."  The  rule  Is 
forcibly  stated  In  Fogg  v.  Blair,  189  U.  S. 
118,  11  Sup.  Ct.  476,  35  L.  Ed.  104. 

The  plaintiff  alleges  in  her  replication 
that;  by  reason  of  her  Injuries  and  the  bodily 
pain  and  mental  agony  consequent  thereupon 
and  by  reason  of  certain  medicines,  which, 
under  her  physician's  advice,  she  had  taken 
to  alleviate  her  pain,  she  had  become  so. 
weak  in  body  and  enfeebled  in  mind  that 
she  did  not  understand  or  suspect  the  mean- 
ing and  legal  effect  of  said  writing,  and  that 
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while  In  that  condition  of  body  and  mind, 
of  which  the  defendant?  well  knew,  and 
knowing  that  she  did  not  understand  the 
meaning  and  effect  of  said  writing,  they 
wrongfully  asked,  procured,  and  unduly  in- 
fluenced her  to  sign  said  writing,  which  she 
did  In  their  presence  and  solely  by  reason 
of  their  said  request,  procur^nent,  and  un- 
due influence, and  by  reason  of  her  said  ccm- 
dltlon.  The  plaintiff  thus  states  three  things, 
no  one  of  which  alone,  by  all  combined,  th^ 
defendants  did,  that  caused  her  to  sign  the 
writing.  OThis  allegation  do^s  not  comply 
with  the  rule,  in  that  it  falls  to  allege  what 
means  the  defendants  used  to  procure  the 
plaintiff's  signature,  and  bow  they  unduly 
Influenced  her  to  sign  the  writing.  Fraud 
must  be  distinctly  alleged  In  the  pleadings, 
80  that  It  may  be  put  In  Issue,  and  evidence 
thereof  given  so  that  the  court  can  see  and 
determine  whether  the  defendants'  acts  were 
fraudulent,  as  alleged,  or  not.  The  repli- 
cation contains  no  substantive  allegation  of 
fraud.  The  use  of  the  words  "unduly  in- 
fluenced" is  no  more  a  compliance  with  the 
rule  than  is  the  averment  that  certain  things 
were  done  "with  a  fraudulent  design,"  or 
that  the  defendant  "craftily  and  subtly  de- 
ceived" the  plaintiff,  which  averments  have 
been  held  insufficient  Dean  v.  Mason,  4 
Ck)nn.  428, 10  Am.  Dec.  162 ;  Evertson's  Ex'rs 
V.  Miles,  6  Johns.  (N.  X.)  138.  The  words 
"unduly  influenced"  are  not  more  than  the 
equivalent  of  "falsely  and  fraudulently," 
which  term  was  used  In  the  declaration  in 
Wright  T.  Bourdon,  50  Vt  494.  The  words 
"by  the  unlawful  Imprisonment  and  fraud 
of  the  defendant,"  used  in  the  replication  in 
Bralnard  v.  Van  Dyke,  supra,  were  held 
not  to  meet  the  requirements  of  the  rule. 

2.  The  main  question  Is:  Does  the  dec- 
laration present  a  cause  of  action  against  the 
defendants?  The  rules  of  law  relating  to  the 
reciprocal  duties  of  master  and  servant  are 
well  settled.  The  only  difficulty  is  in  their 
ai^Ucatlon  to  different  cases  as  they  are  pre- 
sented by  trials  of  Issues  of  fact  or  by  de- 
.murrers.  In  this  case  it  was  the  defendants' 
legal  duty  to  provide  for  the  plaintiff  a  rea- 
sonably safe  place  in  which  to  work,  and  to 
maintain  it  in  a  reasonably  safe  condition 
during  the  employment ;  but  it  does  not  nec- 
essarily follow  tbt^t  the  defendants  are  liable 
to  the  plaintiff  for  the  injuries  that  she  re- 
ceived, if  the  place  where  she  was  employed 
to  work  was  unsafe,  and  she  was  Injured  In 
consequence  of  such  unsafe  condition.  If 
the  place  was  obviously  unsafe  so  as  to 
charge  the  plaintiff  with  knowledge  thereof, 
and  she  nevertheless  entered  upon  the  work, 
she  assumed  the  risk.  It  would  be  manifest 
Injustice  to  bold  an  employer  liable  for  In- 
juries received  by  an  employe  through  de- 
fects or  Insufficiencies  In  place  or  machines 
that  the  employe  observed,  or  that  were 
plainly  observable  by  him.  It  was  obvious 
to  the  plaintiff  that  there  was  no  guard  up- 
on the  machine.    From  her  allegation  that 
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she  bad  reqnetited  the  defendants  to  fasten 
the  cloth  upon  the  cylinder,  and  that  they 
had  promised  to  do  bo.  It  Is  inferable  that 
she  had  previously  operated  the  machine; 
but,  if  this  was  the  first  time  she  used  It,  she 
saw  that  it  had  no  guard  and  believed  It  was 
dangerous  to  run  the  machine  without  one. 
It  was  held,  in  Carbine's  Adm'r  v.  Railway 
C!o.,  61  Yt  348,  17  Atl.  491,  that  a  servant  as- 
sumes no  risk  caused  by  Us  employer's 
breach  of  duty,  luless  be  has  knowledge  of 
the  danger  thereby  caused  and  voluntarily 
continues  in  the  employment;  but.  If  with 
this  knowledge  he  does  continue  therein,  the 
Increased  danger  becomes  an  incident  of  the 
service  which  he  assumes,  and  for  any  injury 
resulting  therefrom  the  master  Is  not  liable. 
By  the  acceptance  of  the  service  and  the  con- 
tinuance therein  the  servant  assumes  the  haz- 
ard Incident  to  obvious  and  known  dangers. 
The  rule  was  thus  correctly  stated  as  appli- 
cable to  the  facts  in  that  case.  But  see  Latre- 
moullle  V.  Bennington  &  Rut  Ry.  Co.,  63  Vt 
840,  22  Atl.  656 ;  Geno  v.  Fall  Mountain  Co., 
68  Vt  568,  35  Atl.  475 ;  Ia  Flam  v.  Mlssis- 
quol  Pulp  Co.,  74  Vt  125,  52  Atl.  526 ;  Skin- 
ner, Adm'r,  v.  Cea  Vt  R.  Co.,  73  Vt  336,  50 
AtL  1099.  The  rule  is  clearly  stated  In  Dun- 
bar V.  Cen.  Vt  R.  Co.,  79  Vt,  on  page  476, 
65  Atl.  528:  "  •  •  •  Unless  he  knew  and 
comprehended  It  or  It  was  so  plainly  ob- 
servable that  he  will  be  taken  to  have  known 
and  comprehended  it  then.  In  either  case,  he 
cannot  recover."  Connolly  v.  Eldredge,  160 
Masa  566,  36  N.  E.  469,  was  similar  in  Its 
facts  to  the  present  case.  There  the  plain- 
tiff, when  Injured,  was  by  direction  of  her 
superior,  but  without  special  direction,  put- 
ting a  new  cloth  covering  on  the  upper  roller, 
over  the  guard  of  a  steam  ironing  machine. 
Held,  that  the  elements  of  danger  were  ob- 
servable and  required  no  Instructions  to  make 
them  appreciated,  and  that  the  action  could 
not  be  maintained.  In  Stephenson  v.  Dun- 
can, 73  Wis.  404,  41  N.  W.  337,  9  Am.  St  Rep. 
806,  It  was  held  that  a  servant  by  accepting 
and  remaining  in  the  service,  assumed  all  the 
risk  from  an  uncovered  saw  that  projected 
-over  Its  frame  partly  across  a  narrow  passage- 
way along  which  he  was  obliged  to  go  In  the 
performance  of  his  duties.  The  law  is  set- 
tled that  the  employe  assumes  the  open  and 
obvious  danger  Incident  to  the  operation  of 
unguarded  machinery.  20  Am.  &  Eng.  Esc. 
117,  and  cases  there  cited.  There  is  no  aver- 
ment In  the  declaration  that  the  plaintiff  had 
not  mental  capacity  to  comprehend  the  dan- 
ger of  her  employment  On  the  contrary,  she 
alleges  that  she  did  comprehend  It  sufficient- 
ly to  request  the  defendants  to  make  the  ma- 
chine safer  to  tise,  and  that  she  continued  to 
run  It  without  this  being  done. 

3.  The  remaining  question  Is:  What  was 
the  effect  of  the  defendants'  alleged  promise 
to  remedy  the  defects  In  the  machinery?  The 
general  rule  is,  where  the  promise  of  the 
master  to  repair  defects,  of  which  the  serv- 
ant has  complained,  Induces  the  servant  to 


continue  In  the  employment,  he  rosy  recov- 
er for  Injuries  received  within  a  reasonable 
time  for  the  repair  of  the  defects,  unless  the 
danger  Is  so  imminent  that  no  reasonably 
prudent  man  would  continue  In'  the  service. 
If  a  servant  Is  engaged  In  a  dangerous  serv- 
ice in  which  the  machinery  Is  defective,  and 
has  knowledge  thereof,  makes  objection 
thereto,  and  is  Induced  to  remain  In  the 
master's  employment  by  promise  or  assur- 
ance of  Its  repair,  and,  not  having  waived 
the  objection,  is  Injured  by  reason  of  aaeh 
defect  without  contributory  negligence  on 
his  part  he  is  entitled  to  recover ;  but  great- 
er care  Is  required  of  him  than  If  he  bad 
not  Icnown  of  the  defect  Erdman  r.  lU. 
Steel  Co.,  95  Wis.  6,  69  N.  W.  993,  60  Am.  St 
Rep.  66.  In  this  case  the  declaration  con- 
tains no  allegation  that  the  plaintiff  was  In- 
duced to  remain  In  the  defendants'  service 
by  reason  of  their  promise  to  remedy  the  al- 
leged defect  in  the  machine^  Therefore  she 
remained  at  her  own  risk. 
'  Upon  the  allegations  In  the  declaration  the 
plaintiff  is  not  entitled  to  recover. 

Judgment  reversed,  demurrer  sustained, 
declaration  adjudged  insufficient  and  cause 
remanded. 

(81  Tt.  S64) 
DAVIS  A  FARNHAM  MFG.  CO.  v.  DUN- 

I  BAR  et  aL 

(Supreme  Court  of  Vermont     Washington. 
July  30,  1908.) 

1.  CoBPOBATiONs— CoNTBAcrs— Sale  or  Coa- 
POBATE  Bonds — Constbuotion. 

A  corporation,  issuing  mortgaKe  bonds  to 
the  amount  of  $76,000  to  pay  for  the  construc- 
tion of  a  plant  contracted  with  a  broker  where- 
by he  agreed  to  sell,  at  90  per  cent  of  the  &os 
value,  bonds  to  the  amount  of  $75,000  "more  or 
less,"  as  might  be  required  to  meet  the  cost  of 
the  plant  and  whereby  he  atrreed  to  accept 
$75,000  "more  or  less"  of  the  proposed  issue  of 
bonds  as  might  be  required  for  construction 
purposes,  to  pay  for  the  same  as  ordered,  and 
to  accept  and  pay  for.  at  the  rate  named,  a  anflS- 
cient  amount  to  meet  the  requirements  of  tlia 
corporation  for  construction  purposes,  or  other- 
wise to  provide  for  the  needs  of  the  corporation 
for  such  purposes.  Held,  that  the  broker  waa 
not  bound  to  pay  cash  for  the  bonds,. bat  was 
bound  to  provide  for  the  reqairementa  of  the 
corporation,  and  be  was  not  obllxed  to  sell  the 
entire  $75,000  of  bonds,  but  only  a  sufficient 
amount  for  the  constmction  of  the  plant,  and 
on  his  furnishing  material  sufScIent  tor  con- 
struction purposes  he  complied  with  his  agree- 
ment. 

2.  Saicb— Waiteb. 

A  broker  contracted  with  a  corporation  to 
■ell  its  mortgage  bonds.  He  reported  to  the 
directors  thereof  tliat  it  was  difficult  to  sell  the 
bonds,  and  that  they  might  dispose  of  them. 
They  did  not  release  him  from  his  contract  and 
be  continued  to  have  the  exclusive  rifrbt  of  sale 
and  exercised  such  right  nntil  the  required 
amount  was  sold.  Beld,  not  to  show  a  waiver 
of  the  contract,  as  a  matter  of  law. 

3.  Same— CoNSTBncTioN  of  Contbact, 

A  contract  between  the  directors  of  a  cor- 
poration individually  and  a  broker  recited  that 
the  broker  had  undertaken  to  finance  the  cor- 
poration, that  be  had  its  bonds  for  sale,  that  be 
desired  the  directors  individually  to  subscribe 
for  and  purchase  $26,000  of  bonds,  and  stated 
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the  aoMont  that  each  of  the  directors  wonld 
take,  and  stipulated  that  they  were  not  to  take 
their  Iwnds  until  the  broker  had  paid  $25,000 
for  bonds  subscribed  for  by  him.  Held,  that 
the  contract  constituted  a  sale  of  $25,000  of 
the  bonds  by  the  broker  to  the  directors  in- 
dividually; the  broker  acreeinK  to  take  the 
same  amount. 

Exceptions  from  Wa8hlngt<»i  County  Conrt; 
Bleazer  Waterman,  Judge. 

Action  of  assumpsit  by  the  Dayls  &  Fam- 
ham  Manufacturing  Company  against  B.  K. 
Dnnbar  and  another  as  tmstee.  Heard-  on 
report  of  commissioner  to  take  trustee's  dis- 
'  closure.  Judgment  for  plaintiff  against  tms- 
tee for  $10,074.06,  and  he  brings  exceptions. 
Affirmed. 

John  W.  Gordon,  for  plaintiff.  S.  Hol- 
lister  Jackson,  for  defendant  Brown  &  Hop- 
kins, for  trustee. 

TYLER,  3.  The  only  question  that  comes 
tp  this  court  Is  for  what  amount  the  trus- 
tee should  be  held  liable.  The  commissioner 
reports  that  In  the  year  1904  the  People's 
Lilghting  &  Power  Company,  trustee,  caused 
mortgage  bonds  secured  on  Its  franchise  and 
property  to  be  Issued  to  the  amount  of 
$75,000  to  pay  for  the  construction  of  Its 
plant  In'Barre.  It  subsequently  entered  into 
a  written  contract  with  the  defendant  Dun- 
bar, a  broker,  which  provided  that:  "The 
Barre  Co.  will  sell  to  Dunbar  &  Co.  at  90  per 
cent  of  the  face  value,  as  called  upon  by 
said  Dunbar  ft  Co.,  bonds  to  the  amount  of 
$75,000,  more  or  less,  as  may  be  required  to 
meet  the  cost  of  constructing  and  putting  in- 
to operation  the  proposed  plant  •  •  •" 
The  defendant  agreed  to  accept  $76,000,  more 
or  less,  of  the  proposed  issue  of  bonds,  as 
might  be  required  for  construction  purposes, 
at  90  cents  on  the  dollar,  "to  pay  for  the 
same  as  ordered,  and  to  accept  and  pay  for, 
at  the  rate  named,  a  sufficient  amount  to 
meet  the  requirements  of  said  Barre  Com- 
pany for  construction  purposes,  from  month 
to  month,  or  otherwise  to  provide  for  the 
needs  of  said  Barre  Company  for  construc- 
tlbn  purposes  from  month  to  month."  He 
received  the  bonds  at  90  cents  on  a  dollar 
and  was  credited  with  them  at  100.  -  The  de- 
fendant also  made  a  written  agreement  with 
Humphrey,  Flynn,  and  Howland,  who  were 
directors  of  the  company;  Flynn  being  pres- 
ident and  Howland  treasurer,  and  all  active- 
ly engaged  in  promoting  its  interests.  The 
agreement  was  with  them  as  Indlylduals,  and 
was  made  and  went  into  effect  March  24, 
1904,  contemporaneously  with  the  9ther  con- 
tract By  Its  terms  the  defendant  agreed  to 
subscribe  for,  or  procure  satisfactory  sub- 
scribers for,  $25,000  worth  of  the  bonds  at 
par,  to  be  paid  for  by  blm,  or  by  the  sub- 
scribers, to  the  treasurer  of  the  company. 
Humphrey,  Flynn,  and  Howland  subscribed 
respectively  for  $6,000,  and  $6,000,  and 
$13,000;  It  being  stipulated  that  they  were 
not.  to  take  their  bonds  or  pay  their  sub- 
scriptions until  the  defendant  bad  paid  the 


$25,000  for  the  bonds  subscribed  for  by  blm. 
Soon  after  these  agreements  were  executed 
and  delivered,  the  defendant  began  to  make 
efforts  to  sell  the  bonds,  but  did  not  find 
ready  purchasers.  He  made  contracts  with 
the  plaintiff  and  others  to  furnish  material 
for  building  the  plant  and  laying  pipes  to 
connect  therewith,  and  made  arrangements 
with  the  contracting  parties  by  which  they 
took  bonds  in  payment  for  material  furnish- 
ed by  them.  As  some  time  between  April 
^6  and  July  25,  1904,  a  meeting  of  the  trus- 
tee's directors  and  the  defendant  was  held, 
and  the  sale  of  the  bonds  was  discussed,  the 
defendant  Informing  the  directors  that  the 
bonds  were  looked  upon  with  distrust  and 
that  he  was  not  able  to  sell  them,  that  they 
might  take  them  and  do  what  they  pleased 
with  them,  and  that  he  could  not  do  any 
more  than  he  had  done.  The  defendant  had 
then  furnished  material  for  the  plant  to  the 
amount  of  $25,000,  and  be  thereafter  con- 
tinued to  sell  the  bonds  and  to  furnish  ma- 
terial as  It  was  required.  The  bonds  were 
ready  for  delivery  and  first  went  into  the ' 
bands  of  purchasers  July  25,  1904,  after 
which  Humphrey  and  Flynn  took  and  paid 
for  at  par  the  amount  for  which  they  had 
respectively  subscribed.  Howland  took  his 
$13,000  at  90  per  cent  All  the  bonds  were 
taken  under  the  written  contract  made  with 
the  defendant  In  the  autumn  of  1904  these 
three  subscribers  took  about  $10,000  more  of 
the  bonds,  and  the  plant  was  completed 
about  the  1st  of  the  following  Dec^nber, 
down  to  whleh  time  the  defendant  continued 
his  efforts  to  sell  bonds  and  furnish  ma- 
terial. 

It  appears  by  the  contract  made  by  the 
defendant  with  the  company  that  he  was  to 
accept  as  many  of  the  bonds  as  were  requir- 
ed for  construction  purposes — "$75,000,  more 
or  less."  He  was  not  bound  to  pay  cash  for 
them,  but  he  was  to  provide  for  the  require- 
ments of  the  company,  and,  in  accordance 
with  the  contract  be  sold  bonds  and  took 
material  In  payment  thereof,  to  the  amount 
as  the  report  shows,  of  $41,129.61.  He  was 
not  obliged  to  sell  the  entire  $75,000  of  bonds, 
but  a  sufficient  amount  for  the  construction 
of  the  plant  He  sold  and  furnished  material 
sufficient  for  construction  purposes.  Al- 
though be  at  one  time  rejMrted  to  the  di- 
rectors of  the  company  that  it  was  difficult 
to  sell  the  bonds,  and  that  they  might  dispose 
of  them,  they  did  not  release  blm  from  his 
contract,  and  he  continued  to  have  the  ex- 
clusive right  of  sale,  and  exercised  that  right 
until  the  required  amount  of  material  was 
furnished.  The  commissioner  does  not  find 
a  waiver  of  the  contract  and  no  waiver  ap- 
pears as  matter  of  law. 

The  second  contract  recites  that  the  de- 
fendant had  undertaken  to  finance  the  com- 
pany, that  he  had  Its  bonds  in  his  hands  for 
sale,  and  that  he  desired  "the  parties  of  the 
second  part  to  subscribe  for  and  purchase 
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them  to  file  amonnt  of  $26,000."  It  then 
states  the  amount  that  each  party  would 
take.  The  contract  clearly  constituted  a  sale 
of  $25,000  of  the  bonds  by  the  defendant  to 
Humphrey,  Flynn,  and  Howland  as  Individ- 
uals; the  defendant  agreeing  to  take  the 
same  amount  •" 

Upon  the  commlssioner'fl  report,  the  Judg- 
ment below  was  correct,  and  la  affirmed, 
with  Interest 


(81  vt  mi) 


WllEa>  V.  HONT. 


(Supreme  CSourt  of  Vermont     Washington. 
July  27,  1908.) 

1.  JUDOUXRT— Bquitablb    RxLiEir— Adequa- 
cr  ov  Reuedt  at  Law. 

One  is  not  entitled  to  maintain  a  suit  in 
equity  to  restrain  the  enforcement  of  a  jads- 
ment  by  default  rendered  in  an  action  in  (Con- 
necticut, on  the  groand  that  he  was  prevented 
by  accident  and  inexcusable  mistake  from  set- 
tint;  up  a  defense,  where  Gen.  St.  Conn.  1902, 
M  748,  749,  prescribinf;  a  remedy  for  openinjc 
defaults,  gave  him  an  adequate  remedy  at  law 
after  be  became  aware  of  the  entry  of  the  JndK- 
ment,  and  where  the  failure  to  avail  himself  of 
such  remedy  was  not  excused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  I  769.] 

2.  Save. 

Where  there  is  a  plain  and  adequate  rem- 
edy at  law  to  set  aside  a  Judgment  by  default 
obtained  through  accident  and  mistake,  equity 
will  not  furnish  relief  against  the  judgment 
nor  will  equity  famish  aid  when  the  judgment 
debtor  has  without  good  excuse  failed  to  avail 
himself  of  such  adequate  remedy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  f  769.1 

3.  Affeai,  and  EBBOit— Law  ot  thk  Case. 

A  decision  on  demurrer  to  a  bill  seeking  to 
enjoin  the  enforcement  of  a  default  judgment 
and  alleging  that  the  orator  has  no  adequate 
remedy  at  law  and  has  not  been  nexliKent  in 
failing  to  avail  himself  of  his  legal  remedies, 
that  he  may  appeal  to  equity  for  relief,  is  not 
conclusive,  on  it  appearing  that,  under  the  pro- 
visions of  the  law  of  a  sister  state  in  which  the 
Judgment  was  rendered,  he  had  an  adequate 
remedy  at  law  and  showed  no  excuse  for  his 
failure  to  pursue  such  remedy. 

[E3d.  Note.— For  cases  in  point  see  (Jent  Dig. 
vol.  8,  Appeal  and  Error.  S)t  4361-4368.1 

4.  Judgment— CoNCLUBivKNKSs—DEFERSEa. 

The  inability  of  a  married  woman  to  make 
a  contract  as  surety  for  her  husband  and  usury 
are  legal  defenses  and  must  be  set  up  in  an 
action  at  law,  or  they  are  concluded  by  the 
judgment  rendered. 

[Ed.  Note.-t-For  cases  in  point,  see  Ont  Dig. 
vol.  30,  Judgment  H  1130-U87.] 

Appeal  In  CShancery,  Washington  County; 
Alfred  A.  Hall,  Chancellor. 

Suit  brought  by  Emily  K.  Weed  against 
Berton  A.  Hnnt  to  enjoin  the  enforcement 
of  a  default  Judgment  Heard  on  pleadings 
and  master's  report  and  exceptions  thereto. 
There  was  a  decree  pro  forma  oyerrallng  the 
exceptions  and  dismissing  the  bill,  and  ora- 
trlx  appeals.    Affirmed,  and  cause  remanded. 

See  76  Vt  212,  66  Atl.  980. 

Argued  before  ROWELL,  0.  J.,  and  TX- 
LER,  MUNSON,  and  WATSON,  JJ. 


T.  J.  Deavitt  and  Edward  H.  Dearltt,  for 
appellant    B.  .A.  Hunt,  pro  se. 

WATSON,  J.  The  oratrlx  seeks  to  enjoin 
the  enforcement  of  a  Judgment  by  default 
obtained  against  her  by  the  present  defend- 
ant In  garnishment  proceedings  In  the  state 
of  (Connecticut  on  the  ground  that  she  waa 
prevented  by  accident  and  nonnegllgent  mis- 
take on  the  part  of  her  counsel  from  setting 
up  certain  valid  defenses.  Without  considera- 
tion of  other  points  In  this  case,  suffice  it  to 
Bay  that  the  oratrlx  Is  precluded  from  ob-* 
talnlng  the  relief  sought  by  the  following 
facts  set  forth  In  that  part  of  the  special 
master's  report  wherein  he  says : 

"It  Is  claimed  by  the  defendant  that  the 
oratrlx  had  a  complete  remedy  at  law  in 
Connecticut  even  after  the  rendition  of  the 
Judgment  by  default  and  that  she  negligent- 
ly omitted  to  avail  herself  thereof.  The  law 
of  C<onnectlcut  upon  that  subject  then  wlu 
and  now  la  as  follows: 

"'Sec  748.  [Gen.  St  1902].  Opening  De- 
faults. Any  Judgment  rendered  or  decree 
passed  upon  a  default  In  the  superior  court, 
court  of  common  pleae^  or  In  any  city  court, 
may  be  set  aside  at  the  term  succeeding  that 
In  which  It  was  rendered  or  passed,  and  the 
cause  reinstated  on  the  dodcet  on  such 
terms,  as  respects  costs,  as  the  court  may 
deem  reasonable,  upon  the  complaint  of  any 
person  prejudiced  thereby,  showing  that  a 
good  defense  In  whole  or  part  existed  at  the 
time  of  the  rendition  of  said  Judgment  or  the 
passage  of  such  decree,  and  that  the  defend- 
ant was  prevented  by  mistake,  accident,  or 
other  reasonable  cause,  from  appearing  to 
make  the  same. 

"'Sec.  749.  (Contents  of  (Complaint  Such 
complaint  shall  be  verified  by  the  oath  of  the 
complainant  or  his  attorney,  and  shall  state 
in  general  terms  the  nature  of  the,  defense, 
and  particularly  set  forth  the  reason  why 
the  defendant  failed  to  appear.  The  conrt 
shall  order  reasonable  notice  of  the  pendency 
of  such  complaint  to  be  given  to  the  adverse 
party,  and  may  enjoin  him  agaluBt  enforcing 
said  Judgment  or  decree,  until  the  dedalon 
upon  said  complaint' 

"The  record  In  Hunt  v.  Weed  In  (Connecti- 
cut shows  that  Sperry  and  McLean  originally 
entered  an  appearance  for  the  lnsurance.com- 
pany,  but  that  on  January  11,  1902,  they 
entered  an  appearance  for  Mrs.  Weed,  whldi 
appearance  was  withdrawn  January  24th, 
and  that  the  case  having  bean  'Contlnaed. 
and  various  orders  of  court  complied  with. 
Judgment  by  default  was  rendered  May  23, 
1902,  and  execution  issued  May  24,  1902. 
On  June  16th  scire  facias  was  brought 
against  the  Insurance  company  based  npon 
the  judgment  against  Mrs.  Weed,  returnable 
on  the  first  return  day  thereafter,  the  first 
Tuesday  of  September,  1902.  The  first  ses- 
sion of  court  was  held  on  the  10th  day  of 
October,  1902,  and  an  appearance  was  en- 
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tered  on  that  day  for  the  defendant  by  Sper- 
ry  and  Mcliean ;  bnt  no  answer  has  been  filed 
In  the  case,  all  proceedings  being  delayed  on 
account  of  the  Injunction.  The  C!onnectlcnt 
statutes  provide  that  processes  In  clrll  ac- 
tions, returnable  to  the  superior  court,  shall 
be  made  returnable  on  the  first  Tuesday  of 
any  month,  except  July  and  August,  and  that 
all  processes  shall  be  made  retnmable  to  the 
next  return  day  or  to  the  next  but  one  to 
which  It  can  be  made  returnable.  '  The  ses- 
sions of  the  superior  court  In  Hartford  coun- 
ty, where  the  suit  was  pending  against  Mrs. 
Weed,  begin  on  the  second  day  of  October 
and  the  first  Tuesdays  of  January  and  April. 
The  first  Tuesday  in  September,  1902,  was 
the  first  day  to  which  the  scire  facias  could 
have  been  made  returnable.  It  was  not,  how- 
ever, the  first  time  that  an  application  conld 
bave  been  made  to  open  the  default  in  the 
snit  of  the  defendant  against  Mrs.  Weed. 
That  default  was  entered  up  May  23,  1902. 
Under  the  Connecticut  statute,  application 
to  reopen  the  default  could  have  been  made 
at  any  time  during  that  term  which  expired 
abont  the  Ist  of  July,  verbally,  or  applica- 
tion in  the  nature  of  a  complaint  could  bave 
been  brought  returnable  the  first  Tuesday  of 
September, .  asking  to  have  it  reopened.  No 
application  has  been  made  to  reopen  that. 
Connecticut  Judgment  It  would  have  been 
necessary  to  liave  sustained  any  application 
to  reopen  the  Judgment  to  have  shown  that 
a  good  defense  existed  at  the  time  of  the 
granting  of  the  default,  and  that  the  defend- 
'  ant  was  prevented  by  some  reasonable  cause 
from  appearing  to  make  the  same." 

In  connection  with  these  facts  should  be 
considered  the  affidavit  of  oratrlx's  counsel 
<which  was  attached  to  the  bill)  that  on  or 
about  June  8,  1902,  he  became  aware  and 
knew  of  the  alleged  accident  and  mistake  of 
the  rendition  of  a  valid  Judgment  against 
oratrix,  and  of  the  true  state  of  affairs  in 
general. 

Thus  It  appears  that  the  Judgment  by  de- 
fault was  obtained  May  2S,  1902,  and  that  on 
or  about  June  8,  1902,  the  oratrlx's  counsel 
became  aware  that  the  alleged  unjust  Judg- 
ment had  been  entered  by.  accident  and  mis- 
take. Yet  he  made  no  application  to  the 
Connecticut  court  of  law  to  open  the  default, 
although  the  statutes  of  Connecticut  offered 
ample  remedy  at  law  for  opening  and  setting 
aside  the  Judgment  before  the  defendant 
Hnnt  could  prosecute  his  proceedings  on  the 
Judgment  When  there  Is  a  plain  and  ade- 
quate remedy  at  law  to  set  aside  a  Judgment 
by  default  obtained  through  accident  and  mis- 
take, equity  will  not  furnish  relief  against  the 
Jud^ent  Sleeper  &  Sleeper  v.  Croker,  48 
Vt.  9.  None  the  more  will  equity  furnish 
succor  when  the  Judgment  debtor  has  with- 
out good  excuse  failed  to  avail  himself  of 
his  erstwhUe  adequate  remedy  at  law.  Bur- 
ton v.  Wiley,  28  Vt  430.  The  following  au- 
thorities from  other  Jurisdictions  apply  these 
<loctrineB  to  circumstances  essentially  iden- 


tical with  those  of  the  case  at  issue.  In 
Borland  v.  Thornton,  12  Cal.  440,  It  was  held 
that  a  court  of  equity  will  not  enjoin  the 
enforcement  of  a  Judgment  when  the  com- 
plaint "does  not  set  forth  any  reason  for 
falling  to  apply  to  the  district  court  to  open 
the  Judgment  and  to  allow  the  plaintiff  to 
file  an  answer."  The  court  said  (page  445): 
"EJqulty  will  not  entertain  Jurisdiction  of  a 
^ult  of  this  nature,  merely  on  the  ground 
that  the  deipand  may  be  unconscientious,  and 
that  Injustice  may  have  been  done,  provided 
It  was  competent  for  the  party  to  have  placed 
the  matter  before  the  court  In  the  original 
action,  either  before  issue  Joined,  or  upon 
motion  to  set  aside  the  verdict  or  Judgment" 
In  HeUer  v.  Dyervllle  Mfg.  Co.,  116  Cal.  127, 
47  Pac.  1016,  a  ease  in  which  the  plaintiff 
was  seeking,  in  equitr>  to  enjoin  the  enforce- 
ment of  and  to  modify  a  Judgment  It  ap- 
peared that  the  plaintiff  could  have  moved  at 
law  to  vacate  or  modify  the  Judgment  at 
any  time  within  six  months  after  Its  rendi- 
tion, but  that  with  knowledge  of  the  facts, 
he  had  foiled  so  to  do.  Held,  that  there 
was  open  to  the  plaintiff  "a  plain,  speedy,  and 
adequate  remedy  at  law,  and  in  such  case 
there  is  no  occasion  to  resort  to  equity,  and  it 
will  not  be  permitted."  In  Bergstrom  t.  Kiel, 
28  Tex.  Civ.  App,  582,  67  8.  W.  781,  it  was 
held  that  equity  win  not  famish  relief  against 
a  Judgment  obtained  by  fraud,  since  the  plain- 
tiff, who  was  chargeable,  was  negligent  in  not 
moving  to  set  it  aside  or  taking  an  appeal 
therefrom.  In  Long  v.  Blsenbels,  18  Wash. 
423,  51  Pac  1061,  it  was  held,  as  stated  in 
the  headnote,  that  "a  party  seeking  the  aid 
of  a  court  of  equity  for  the  vacation  of  a 
Judgment  after  the  period  allowed  by  statute 
for  correction  upon  motion  in  the  original 
action  must  show  that  he  is  without  fault  or 
negligence  in  not  having  made  seasonable  ap- 
plication under  the  provisions  of  the  statute," 
Reference  may  also  be  made  to  the  recent 
case  of  Freeman  v.  Wood,  14  N.  D.  892,  103 
N.  W.  392. 

With  the  decisions  and  reasoning  of  the 
foregoing  cases  we  heartily  concur.  I^qulty's 
principles  would,  indeed,  be  subverted  if  a 
person  could  lift  himself  into  equity's  Juris- 
diction by  purposely  spurning  an  adequate 
remedy  at  law.  In  the  present  case,  .the 
oratrlx  has  not  excused,  nor  attempted  to  ex- 
cuse, for  failure  to  avail  herself  of  her  ade- 
quate legal  remedies  for  relief  against  the 
Connecticut  Judgment  Hence,  on  principle 
and  authority,  equity  will  afford  her  no  aid. 

The  decision  of  this  court  on  the  demurrer 
to  the  bin  is  In  no  wise  conclusive  of  the 
present  question  nor  Inconsistent  with  the 
position  herein  taken.  See  Weed  v.  Hunt  76 
Vt  212,  56  Atl.  980.  There  we  held  merely 
that  if,  as  alleged  In  the  bill,  the  oratrlx 
had  no  adequate  remedy  at  law  against  the 
alleged  unjust  Judgment  and  had  not  been 
negligent  by  herself  or  by  her  counsel  in  fall- 
ing to  avail  herself  of  her  legal  remedies,  she 
might  appeal  to  a  court  of  equity  for  re- 
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lief;  bnt  the  facts  as  fonnd  by  the  master, 
especially  the  proTlslons  of  the  law  of  Con- 
necticut for  opening  Judgments  by  default, 
negative  the  truth  of  certain  essential  allega- 
tions of  the  bin,  and  we  render  a  decision 
now  on  a  state  of  facts  In  certain  essential 
particulars  directly  opposite  to  those  upon 
which  we  passed  In  overruling  the  demurrer. 
Vlele  V.  Hoag,  24  Vt  46,  cited  by  counsel  for 
the  oratrlz  as  an  authority  for  equitable  re- 
lief In  the  case  at  Issue,  Is  not  in  point.  In 
that  case,  It  was  held  that  a  party  having  a 
defense,  In  former  times  equitable,  but  subse- 
quently also  legal  in  nature,  cannot  be  de- 
prived of  the  privilege  of  setting  up  his  de- 
fense In  equity,  even  after  proceedings  at  law, 
provided  tl^ere  has  been  no  delay  or  negli- 
gence In  seeking  relief  In  equity.  But  In  the 
case  at  issue  the  defenses  claimed  by  the  ora- 
trlx — the  alleged  Inability  of  a  married  wo- 
man to  make  a  contract  as  surety  for  her 
husband,  and  usury — ^are  legal  defenses  and 
must  be  set  up  in  the  action  at  law,  or  be 
concluded  by  the  judgment  therein.  See  Day 
T.  Cummlngs,  19  Vt  496,  500. 

Pro  forma  decree  affirmed,  and  cause  re- 
manded. 

(81  vt  808) 

In  re  ALDBICH'S  WILL. 

(Supreme  Court  of  Vermont.    Washington. 
July  27,  1908.) 

TausTs  —  Action   by  Tbustees  — Actionb  — 
Pabtieb. 

Under  a  will  constitntini;  the  Inhabitants 
of  a  city  and  a  town  the  cestais  que  trustent  of 
a  trust  estate  therein  created,  such  inhabitants 
have  the  equitable  and  ultimate  interest,  mak- 
inK  them  necessary  parties  to  a  bill  by  the  trus- 
tee. 

Appeal  In  Chancery,  Washington  County; 
Alfred  A  Hall,  Chancellor. 

Bill  by  the  trustee  named  In  the  will  of 
lieonard  F.  Aldrich,  deceased.  Decree  pro 
forma  dismissing  the  bill,  and  the  trustee 
appeals.  Decree  reversed  pro  forma,  and 
cause  remanded. 

Argued  before  ROWElLIi,  O.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Edward  W.  Blsbee,  for  appellant  J.  Ward 
Carver,  for  appellee. 

WATSON,  J.  By  the  will  the  Inhabitants 
of  both  the  dty  of  Barre  and  the  town  of 
Barre  constitute  the  cestuls  que  trustent  of 
the  trust  estate  of  which  the  orator  is  trus- 
tee, but  they  are  not  made  parties  to  the  bill 
and  are  not  before  the  court.  No  one  was 
in  form  made  defendant,  although  the  city 
and  town  respectively  accepted  service  of 
the  bill  and  have  appeared  by  their  solicitor. 
Yet  these  corporations  are  not  the  same  as 
the  inhabitants  thereof  and  do  not  bear  the 
same  relation  to  the  will.  The  cestnis  que 
trustent  have  the  equitable  and  ultimate  in- 
terest to  be  afTected  toy  a  decree  upon  the 
questions  presented  by  the  bill.  Consequent- 
ly, they  are  necessary  parties.  Story,  Eq. 
PI.  I  207. 


The  decree  will  therefore  be  reversed  pro 
forma,  and  cause  remanded  that  the  orator 
may  act  as  it  may  be  advised. 

Decree  reversed  pro  forma,  and  cause  re- 
manded. 

(81  vt.  tut 
CHILD  et  al.  ▼.  SHAW  et  al.  (two  cases). 
(Supreme  0>nrt  of  Vermont.     Addison.     July 
27,  1908.) 

1.  APPKAI,   and   EbBOB  —  ReOOBD  —  EVIDEITOS 

Befobb   Masteb. 

The  Supreme  Court  cannot  consider  evi- 
dence before  a  master  not  attached  to  or  made  a 
part  of  his  report,  and,  consequently,  sendintc 
up  the  minutes  of  evidence  not  Incorporated  in 
or  referred  to  in  his  report  has  no  effect  what- 
ever. 

2.  Same  —  Review  —  Qdistiohb    ot    Fact  — 
Findings  op  Masteb. 

Where  the  facts  detailed  by  a  master  tend 
to  cast  no  doubt  on  the  validity,  of  his  con- 
clusions, and  the  evidence  before  him  cannot  bs 
considered  to  determine  whether  it  supports 
his  conclusions  because  not  attached  or  made  a 
part  of  his  report,  those  conclusions  must  stand 
as  facts. 

Appeal  In  Chancery,  Addison  County;  Wm. 
H.  Taylor,  Chancellor. 

Two  bills  by  Willis  B.  Child  and  others 
against  RoUln  L.  Shaw  and  others.  Decrees 
for  defendants,  and  orators  appeaL  Decrees 
affirmed,  and  causes  remanded. 

Argued  before  ROWELL,  O.  J.,  and  TYLBB» 
MUNSON,  and  WATSON,  JJ. 

Charles  S.  Crysler  and  Senter  &  Senter,  for 
appellants.  Frank  L.  Fish  and  Frank  W. 
Tuttle,  <for  appellees. 

WATSON,  7.    The  orators  seek  to  have 
certain  deeds  set  aside  and  canceled  on  the 
grounds  that  the  grantor  was  mentally  In- 
capable of  executing  them,  and  that  they 
were  obtained  from  her  through  fraud  and 
undue  influence.    The  special  master  found: 
That  the  grantor  at  the  time  of  the  execu- 
tion of  the  deeds  was  an  "aggressive,  ca- 
pable,  strong-minded,  Intelligent  business  wo- 
man, of  sound  mind  and  memory,  and  ca- 
pable of  entering  Into  a  valid  and  binding 
contract" ;   that  she  waS'  fully  aware  of  the 
effect  of  the  execution  and  delivery  of  the 
deeds,  and  knew  perfectly  what  would  be  the 
result  thereof;   and  that  she  had  given  the 
matter  full  and  fair  consideration,  and  execut- 
ed the  deeds  freely  and  of  her  own  accord, 
without  Influence  or  suggestion   from   any 
one,  and  without  any  fraud,  flattery,  or  Im- 
position whatever.     Upon  the  special  mas- 
ter's   report,   the  chancellor  dismissed   the 
orators'  bills.    The  only  complaint  made  In 
the  orators'  brief  on  appeal  to  this  court 
seems  to  be  that.  In  the  light  of  the  dis- 
trusting  scrutiny  with  which  equity  views 
transactions  apparently  favoring  a  fiduciary 
at  the  expense  of  the  beneficiary,  the  special 
master  should  not  have  found  that  the  mak- 
ing and  execution  of  the  deeds  were  untainted 
by  fraud,  undue  influence,  or  other  uncon- 
scionable conduct.    Even  U  ttie  principl*  «&• 
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laded  to  be  applicable  (and  vn  do  not  decide 
that  It  Is),  the  facts  detailed  by  the  master 
fully  support  his  conclusions.  The  evidence 
given  before  the  master  has  not  been  attach- 
ed to  nor  made  a  part  of  his  report,  and  this 
court  cannot  consider  evidence  not  so  reported 
by  the  master.  Sending  up  minutes  of  evi- 
dence not  Incorporated  in  nor  referred  to  In 
the  master's  report  has  no  effect  whatsoever. 
Since  the  facts  detailed  by  the  master  tend  to 
cast  no  doubt  on  the  validity  of  his  conclu- 
sions, and  since  this  court  has  no  legal  means 
of  considering  the  evidence  and  determining 
whether  or  not  it  supports  the  master's  con- 
clusions, those  conclusions  must  stand  as 
facts. 

The  decrees  dismissing  the  bill,  with  costs, 
must  therefore  be  affirmed. 

Decrees  affirmed,  and  causes  remanded. 

<n  vt  sot) 

HARRISON  V.  DAVIS. 

iSnpreme  Oonit  of  Vermont     Rutland.     July 
27,  1908.) 

1.    MUNICIFAI.    COBPOBATIORS  —  DEPABTMXirrS 

—Education— DiSBUBSEMENT  or  Funds. 
Under  a  city  charter  creating  a  board  of 
school  commissioners  to  have  the  custody  of 
public  school  property,  and  empowered  to  em- 
ploy teachers  and  fix  their  compensation,  and 
given  the  control  of  all  the  pablic  schools,  and 
providinx  that  such  board  shall  "examine  and 
allow  all  claims  arising  therefrom,  and  draw 
warrants  for  the  payment  of  such  calms  upon 
the  city  treasurer,"  and  that  "the  city  treasurer 
shall  keep  a  separate  account  of  all  moneys 
appropriated  for  the  use  of  schools,"  and  shall 
pay  ont  of  such  moneys  "all  warrants  drawn  by 
the  board  of  school  conunissioners  for  the  nse 
of  schools,"  and  that  the  compensation  of  the. 
superintendent  of  schools  "shall  be  paid  by  the 
school  commissioners  in  the  same  manner  as 
other  expenses  arising  from  the  support  of 
schools,"  the  city  treasurer  is  made  the  sole 
custodian  of  the  moneys  appropriated  for  the 
nse  of  the  schools  and  the  disbursing  officer 
thereof  in  payment  of  warrants  drawn  by  the 
commissioners,  and  the  latter  cannot  draw  la 
warrant  payable  to  one  of  their  number  for 
the  aggregate  sum  of  a  number  of  claims  ex- 
amined and  allowed  by  them  and  receive  the 
money  thereon  from  the  treasurer  with  which  to 
pay  such  claims. 
2.  Saub. 

A  provision  of  a  city  charter,  that  the  school 
commissionets  shall  have  in  general  all  the  pow- 
er and  perform  all  the  duties  pertaining  to  the 
office  of  prudential  committee  of  a  school  district 
not  inconsistent  with  the  system  established  by 
the  city  charter,  does  not  authorize  the  school 
commissioners  to  draw  a  warrant  payable  to 
one  of  their  number  for  the  aggregate  sum  of  a 
number  of  claims  examined  and  allowed  by 
tbem,  and  to  receive  the  money  thereon  from  the 
city  treasurer  with  which  to  pay  such  claims. 

Petition  by  Charles  H.  Harrison  for  man- 
damiis  to  be  directed  to  Will  L.  Davis.  Pe- 
tition dismissed. 

Argued  before  ROWEL^  O.  J.,  and  TY- 
LER, MUNSON,  and  WATSOK,  JJ. 

Hunton  &  Stickney,  for  petitioner.  F.  G. 
Swlnnerton  and  Butler  &  Moloney,  for  de- 
fendant. 

WATSON,  J.  The  charter  of  the  city  of 
Rotland  provides  for  the  eBtablishment  of  a 


board  of  school  commissioners,  which  board 
shall  have  the  care  and  custody  of  all  the 
property  used  for'  the  several  public  schools 
of  the  city,  employ  teachers  and  fix  their 
compensatl9n,  have  the  management  and  con- 
trol of  all  the  public  schools  of  the  city,  "ex- 
amine and  allow  all  claims  arising  therefrom, 
and  draw  warrants  for  the  payment  of  such 
claims  upon  the  city  treasurer,"  and  that  "the 
city  treasurer  shall  keep  a  separate  account 
of  all  the  moneys  appropriated  for  the  use 
of  schools,"  and  shall  pay  out  of  such  mon- 
eys "all  warrants  drawn  by  the  board  of 
school  commissioners  for  the  nse  of  schools." 
These  two  provisions  relating  to  the  draw- 
ing of  warrants  by  the  school  commissioners 
and  the  payment  thereof  by  the  treasurer  are 
parts  of  the  same  section  (31),  and  should  be 
construed  together.  Thus  construed,  there 
would  not  seem  to  be  much  doubt  as  to  the 
true  meaning. 

The  claims  to  be  examined  and  allowed  by 
the  board  of  commissioners  are  the  claims  of 
other  persons  growing  out  of  the  administra- 
tion of  the  department  of  schocds  within  the 
scope  of  the  authority  of  the  commissioners 
as  such,  and  it  Is  for  the  payment  of  such 
claims  to  the  respective  claimants  that  the 
commissioners  are  empowered  to  draw  war- 
rants upon  the  city  treasurer.  This  view  is 
strengthened  by  the  subsequent  provision.  In 
the  same  section,  that  the  compensation  to 
the  superintendent  of  schools  "shall  be  paid 
by  the  school  commissioners  In  the  same  man- 
ner as  other  exx>enses  arising  from  the  sup- 
port of  schools."  The  charter  contains  no 
provisions  for  the  payment  of  such  expenses 
by  the  commissioners  in  any  other  manner. 
The  treasurer  is  made  the  sole  custodian  of 
the  moneys  appropriated  for  the  use  of 
schools  and  the  disbursing  officer  thereof  in 
payment  of  warrants  drawn  by  the  commis- 
sioners for  such  use.  Tet  If  the  latter  can 
draw  a  warrant  payable  to  some  one  of  their 
number  for  the  aggregate  sum  of  a  large 
number  of  claims  examined  and  allowed  by 
them,  and  thereon  get  the  money  of  the 
treasurer  with  which  to  pay  the  claims  within 
the  aggregation,  warrants  are  not  drawn  by 
the  commissioners  upon  the  treasurer  for  the 
payment  of  such  claims,  and  the  treasurer  Is 
neither  the  sole  custodian  nor  the  disbursing 
officer,  to  that  extent,  of  the  moneys  appro- 
priated for  the  use  of  schools.  With  the 
overseer  of  the  poor  it  Is  different,  and  the 
distinctions  are  significant  here.  The  charter 
in  express  terms  withholds  from  that  officer 
the  power  to  draw  orders  on  the  city  treasur- 
er, and  provides  that  he  shall  be  supplied 
with  mtmey  for  the  purpose  of  his  office,  thus 
making  him  a  disbursing  officer  In  the  pay- 
ment of  all  bills  contracted  in  the  proper 
performance  of  his  duties.    Section  13. 

Nor  does  the  provision  that  the  school  com- 
missioners shall  have  In  general  all  the  power 
and  authority,  and  perform  all  the  duties  per- 
taining to  the  office  of  prudential  committee 
of  school  districts  not  inconsistent  with  the 
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system  established  by  tbe  dty  charter,  sus- 
tain the  relator's  position,  for  we  find  no  law 
giving  prudential  committees  the  powers  here 
contended  for,  and,  if  such  law  were  found, 
there  would  be  grave  doubts  whether  It  be 
not  inconsistent  with  the  system  here  under 
consideration,  and  hence  by  the  terms  of  the 
charter  not  applicable.  It  follows  that  the 
writ  should  not  issue. 

In  thus  disposing  of  the  case,  we  have  not 
ttCk&a  Into  consideration  one  way  or  the  other 
the  resolutions  passed  by  the  board  of  al- 
dermen on  the  recommendation  of  the  mayor, 
nor  do  we  give  any  intimation  as  to  whether 
the  mayor  and  board  of  aldermen  have  any 
power  thus  to  interfere  with  matters  per- 
taining solely  to  the  department  of  schools. 

Petition  dismissed,  with  cost& 


(n  Tt  su) 

SMITH  V.  STANNARD  et  al. 

(Supreme  Court  of  Vermont.     Rutland. 
2T,  1908.) 


July 


1.  Taxation— Actions  tob  Unpaid  Taxkb— 
Questions  fob  Jubt. 

In  assumpsit  for  taxes,  whether  defendant's 
domicile  was  In  the  town  in  which  taxed,  at  a 
certain  time,  or  in  a  town  of  another  state,  held 
for  the  jnry. 

2.  Appial  and  BlBBOft— Record  —  Qvcstions 
Pbxssnted  roB  Bsvixw— Nbcbbsitt  op  Sei- 
xiNo  FoBTH  All  thk  Evidence. 

Where  it  does  not  appear  that  all  the  evi- 
dence bearing  on  the  question  of  the  removal 
of  a  peiBon  from  the  domicile  which  she  had  at 
a  certain  time,  and  at  which  she  was  taxed,  is 
shown  by  the  bill  of  exceptions,  and  no  part  of 
the  transcript  of  the  evidence  on  that  question 
is  before  the  Supreme  Court,  It  cannot  say,  as 
a  matter  of  law  on  the  record  before  it,  that  she 
made  such  a  removal  as  to  constitute  a  change 
of  domicile. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  2911-2915.] 

8.  Taxation— AssBssuENT  Rolls  ob  Books— 
Abstbact  op — Requisites. 

Fab.  St.  1906,  S  565,  providing  that  the 
listers  of  each  town  shall  arrange  in  alphabetical 
order  an  abstract  of  the  individual  Hst  of  all 
taxpayers  of  such  town,  and  lodge  the  same  in 
the  town  clerk's  oRice,  does  not  require  that  an 
abstract  of  the  list  of  a  recusant  taxpayer, 
which  has  been  made  op  by  the  listers  pursuant 
to  section  561,  because  of  wilful  omission  to 
return  an  inventory,  shall  contain  In  detail  tbe 
action  of  tbe  listers  in  making  up  the  list ;  but 
an  abstract  showing  severally  the  appraisal  of 
the  taxpayer's  different  pieces  of  real  estate, 
also  of  her  personal  estate,  and  that  snch  ap- 
praisals, doubled  for  failure  to  return  an  in- 
ventory, were  taken  in  the  aggregate  as  her 
total  i^  and  personal  estate,  is  sufficient. 

4.  Save. 

Pub.  St  1906,  §  503.  specifying  to  whom 
and  where,  as  to  municipal  and  quasi  municipal 
corporations,  taxable  real  estate  sball  be  set  in 
the  Hat,  and  section  510,  containing  like  pro- 
visions as  to  personal  estate,  and  section  571, 
declaring  the  required  particulars  of  the  com- 
pleted grand  list,  are  applicable  as  well  where 
the  list  of  a  taxpayer  is  made  up  pursuant  to 
section  661  by  the  listers  because  of  willful 
omission  to  return  an  inventory,  as  where  the 
list  is  based  on  an  inventory  properly  returned, 
and  the  completed  grand  list  of  a  taxpayer  who 
has  willfuliv  omitted  to  return  an  inventory  is 
not  required  to  contain  in  detail  the  action  of 
Uie  listers  in  making  up  the  same. 


6.  Save— AcisoNS  pob  Unpaid  Taxes— En- 
DENCB— Adkissibilitt. 

Neither  the  abstract  of  the  individual  list 
of  a  taxpayer  directed  by  Pub.  St.  1906,  }  565. 
to  l>e  lodged  with  the  town  clerk  by  the  listen, 
nor  tbe  completed  grand  list  provided  for  1^  sec- 
tion 571,  being  required  to  show  the  different 
steps  taken  by  the  listers  In  making  up  the  list 
of  a  recusant  taxpayer  pursuant  to  section  361, 
parol  evidence  was  properly  received,  in  an  ac- 
tion for  taxes,  for  that  purpose. 

6.  Saue— Mode  op  Absesshent— Vaxvation. 

Pub.  St.  1906,  i  655,  providing  that  real 
estate  in  the  last  quadrennial  appraisal,  taxable 
to  a  person  duly  filling  out,  swearing  to,  and 
returning  an  inventory,  shall  be  appraised  by 
the  listers  at  the  valuation  established  In  atuii 
appraisal,  and  requiring  additions  or  deductions 
in  circumstances  therein  mentioned,  and  section 
556,  providing  that,  if  any  real  estate  taxable 
to  such  person  was  omitted  from  the  last  quad- 
rennial appraisal,  the  listers  shall  appraise  the 
same  at  its  value  In  money,  subject  to  the  rules 
directing  the  quadrennial  appraisal  of  real  es- 
tate, apply  only  to  real  estate  "taxable  to  a 
person  duly  filling  out,  swearing  to,  and  retam- 
ing  an  inventory,  and  has  no  application  where 
the  real  estate  is  taxable  to  a  person  who  will- 
fully omits  to  return  such  an  inventory,  and  the 
listers  in  making  up  the  list  of  a  person  who  had 
willfully  omitted  to  return  an  inventory  was  not 
authorized,  instead  of  appraising  the  real  estate 
themselves,  to  take  the  valuation  established  in 
the  last  quadrennial  appraisal. 

7.  Save  — Review  op  AasESSifENTB — NoncB 
TO  Public  op  Meeting  op  Libtebb. 

Pub.  St  1906,  I  566,  requiring  notice  of 
the  place  of  hearing  by  listers  of  persons  ag- 
grieved by  their  appraisal  to  be  posted  in  the 
town  clerk's  oCBce  and  two  other  public  places, 
on  or  before  a  designated  date,  is  mandatory, 
and  compliance  therewith  Is  essential  to  the 
validity  of  a  grand  list,  and  hence  there  being 
no  evidence,  as  to  two  ot  the  notices,  tend  to 
show  that  they  had  been  posted  in  time,  or  tend- 
ing to  show  that  any  of  the  notices  posted  stated 
the  place  of  bearing,  it  was  error  to  receive  the 
grand  list  in  evidence  in  an  action  for  taxes. 

8.  Samb^-Oollection— Notice. 

Under  Pub.  St  1906,  i  481,  requirinf  a 
treasurer  on  receipt  of  a  tax  bill  to  post  notices 
in  at  least  three  public  places,  and  to  publish 
the  same  for  one  week  in  the  newspapers  of  the 
town,  "calling  upon  the  taxpayers  to  pay  their 
respective  taxes  within  ninety  days  from  the 
date  of  such  notices,"  and  section  482,  provid- 
ing that  at  the  expiration  of  such  90  days,  the 
treasurer  shall  issue  his  warrant  against  de- 
linquent taxpayers  for  the  amount  of  taxes  re- 
maining unpaid,  and  deliver  the  same  to  the  col- 
lector of  the  town,  compliance  with  section  481 
Is  a  prerequisite  to  the  treasurei's  authority  to 
issue  his  warrant  and  hence  where,  in  an  action 
for  taxes,  it  did  not  appear  when  the  notice  pul>- 
lisbed  in  a  newspaper  was  dated,  or  published, 
or  what  were  its  contents,  and  there  was  no  evi- 
dence tending  to  show  when  the  iiosted  notices 
were  posted,  or  what  were  their  contents,  and 
there  was  no  other  evidence  tending  to  show  ei- 
ther actual  or  constructive  notice  of  the  as- 
sessment of  the  tax  sued  for,  or  the  time  and 
place  when  and  where  payable,  it  was  error  to 
receive  the  treasurer's  warrant  in  evidence. 

Exertions  from  Rutland  Comity  Oourt; 
Loveland  Mtmson,  Jndge. 

AesumpBlt  by  trustee  process  by  William 
A  Smith  for  the  collection  of  a  tax  assessed 
against  Mary  A.  Stannardt  in  which  action 
tbe  First  National  Bank  of  Fair  Haven  and 
others  were  named  as  trustees.  Judgment 
for  plaintiff,  and  Mary  A.  Staimard  sxcspts. 
Berersed  and  remanded. 
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The  action  Is  assumpsit  by  tnistee  process 
for  tbe  collection  of  a  tax  assessed  against 
the  defendant  In  tbe  town  of  Fair  Haven  on 
•the  grand  list  of  the  year  1902.  The  plain- 
tiff's evidence  tended  to  show:  That  Her- 
man Stannard,  a  brother  of  the  defendant, 
deceased  June  16,  1901;  that  prior  to  his 
decease  he  had  spent  a  part  of  every  year 
for  seven  or  eight  years  In  Fair  Haven  dur- 
ing the  time  from  May  or  June 'until  Febru- 
ary or  March  following;  that  when  he  was 
there  his  sister,  the  defendant,  a  single  wo- 
man about  80  years  of  age,  was  frequently 
seen  there  with  him;  and  that  after  his  de- 
cease she  remained  there  till  March  17,  1902, 
when  she  left  Fair  Haven  and  never  return- 
«d.  The  exceptions  state  that  "as  to  the 
tendency  of  the  evidence  concerning  the  char- 
acter and  continuance  of  her  abode  with  her 
brother,  and  of  his  residence  at  Fair  Haven, 
the  reporter's  transcript  of  the  testimony  of 
the  following  witnesses  is  referred  to  and 
shall  control,"  giving  the  names  of  the  par- 
ticular witnesses.  In  addition  to  what  has 
already  been  stated  respecting  the  evidence, 
the  testimony  of  these  witnesses  tended  to 
show:  That  the  brother,  who  was  a  vrtdow- 
«r,  owned  two  dwelling  houses  concurrently 
till  the  fall  of  1900,  one  at  Hampton,  N.  Y., 
which  he  sold  that  fall,  and  one  on  Biver 
street  in  the  Tillage  cf  Fair  Haven,  this 
state,  which  he  deeded  to  his  daughter,  Mary 
B.  Stannard,  who  lived  with  him,  about  two 
weeks  before  his  death.  That  when  owning 
both  places  he  stayed  at  each  a  portion  at 
every  year  for  some  years  prior  to  his  de- 
cease. That  after  selling  tbe  one  at  Hamp- 
ton he  stayed  at  the  one  In  Fair  Haven  and 
was  taken  111  there  in  the  fall  of  1900,  his 
illness  continuing  till  his  death.  That  pre- 
vious to  the  year  1895,  and  ever  after,  the 
defendant's  sister,  Mrs.  Kirkland,  ownied  a 
house  In  Granville,  N.  T.,  In  which  she  re- 
aided.  That  in  the  spring  of  1895  the  de- 
fendant, having  been  living  with  her  brother 
at  Hampton,  went  from  there  to  her  sister's 
house  in  Granville,  taking  her  trunk  with 
her,  from  which  time  forward  as  long  as  the 
brother  lived,  and  longer,  she  had  two  rooms 
there  set  apart,  furnished  either  by  herself 
or  her  sister,  for  her  occupancy,  and  therein 
her  trunk  and  things  were  continually  kept 
That  during  the  same  time  these  rooms  were 
occupied  by  no  one  else,  except  that  when 
she  was  away  her  niece,  Miss  Kirkland,  sl6pt 
In  one  of  them  sometimes,  perhaps  once  or 
twice  In  a  summer,  when  necessary  because 
she  had  company  and  was  short  of  room. 
That  when  there  the  defendant  did  not 
hoard,  but  did  pay  In  part  the  expense  of  tbe 
household.  She  bought  things,  for  the  family, 
and  so  did  her  sister,  Mrs.  Kirkland,  each 
as  she  thought  was  right,  and  the  defendant 
called  that  her  home.  That  during  the  sev- 
en or  eight  years  before  mentioned,  the  de- 
fendant lived  with  her  brother  in  the  house 
on  Blver  street  In  Fair  Haven  as  his  house- 


keeper wheneyer  he  was  there.  They  closed 
the  house  and  went  away  together  each  year 
In  February  or  March  and  returned  together 
in  May  or  June  following,  except  that  in 
the  spring  of  1901  she  went  away  and  re- 
turned as  usual,  but  he,  being  ill,  did  not 
go.  That  she  was  never  In  any  of  those 
years  at  Fair  Haven  on  the  1st  day  of  April. 
That  when  thus  acting  as  housekeeper  ror 
mm  she  sometimes  bought  milk  tickets  and 
paid  for  them,  also  groceries,  but  as  to 
whose  money  was  used  by  her  for  such  pur- 
poses there  was  no  evidence.  That  she  as- 
sisted some  of  the  time  in  caring  for  her 
brother  during  his  Illness.  That  the  furni- 
ture In  the  house  before  and  at  the  time  of 
the  brother's  death  belonged  to  his  son,  who 
predeceased  his  father.  No  part  of  it  was 
owned  by  the  defendant.  And  that  after  the 
brother's  death  the  defendant  remained  there 
with  her  niece,  Mary  E.,  the  owner  of  the 
house,  without  any  arrangement  therefor,  un- 
til the  17th  day  of  the  next  March,  when 
she  went  to  the  house  of  her  sister,  Mrs. 
Kirkland,  in  Granville,  N.  Y.,  taking  with 
her  all  the  personal  effects  which  she  had 
there,  being  a  valise  and  some  things  she 
needed  to  wear.  The  exceptions  state  that 
the  defendant  was  at  Mrs.  Kirkland's  in 
GranvUle  at  Intervals  when  not  at  her  broth- 
er's in  Fair  Haven,  and  she  remained  there 
continuously  from  and  after  the  time  she 
left  Fair  Haven,  March  17,  1902,  as  before 
stated.  Tbe  plaintiff  also  introduced  evi- 
dence showing,  and  defendant  conceded,  that 
she  testified,  among  other  things,  in  giving 
h«r  deposition  to  be  used  in  this  case:  That 
her  residence  was  in  the  town  of  Granville, 
N.  Y.,  and  had  been  since  1896;  that  she  had 
had  considerable  property  for  several  years 
during  that  time,  mortgages  and  the  like, 
since  1888;  that  at  no  time  bad  she  paid 
any  taxes  In  tbe  town  of  Granville  or  else- 
where since  1895,  but  had  paid  a  tax  every 
year  they  a^ed  her.  It  was  conceded  that 
the  population  of  Fair  Haven  April  1,  1902, 
exceeded  2,500,  and  did  not  exceed  3,000. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER and  WATSON,  JJ.,  and  WATECBMAN, 
Superior  Court  Judge. 

B.  D.  Raymond,  F.  S.  Piatt,  and  Butler  & 
Moloney,  for  plaintiff.  John  G.  Sargent  and 
Hunton  &  Stickney,  for  defendants. 

WATSON,  J.  At  the  close  of  the  evidence, 
the  defendant  moved  that  a  verdict  be  di- 
rected in  her  favor  on  the  grounds  that: 
(1)  There  is  no  evidence  on  the  part  of  the 
plaintiff  tending  to  show  such  an  appraisal 
of  the  defendant's  taxable  property  as  the 
law  requires ;  (2)  there  Is  no  evidence  tend- 
ing to  show  notice  to  the  defendant  that  the 
listers  In  reference  to  her  list  have  taken  the 
steps  which  the  law  requires ;  (3)  there  is  no 
evidence  that  a  notice  to  the  defendant,  she 
having  removed  from  Fair  Haven  and  not 
being  there^  was  given  to  her  by  the  treas- 


Digitized  by 


Google 


670 


70  ATLANTIC  EBPORTER. 


(Vt 


nrer  of  the  town  witbin  tbe  time  required 
by  law,  before  he  Issued  a  warrant  for  the 
collection  of  the  tax;  (4)  the  evidence  has 
no  tendency  to  show  that  on  the  Ist  day  of 
April,  1002,  the  defendant  was  a  resident 
of  Fair  Haven,  so  that  the  listers  were  justi- 
fied In  making  up  a  list  as  they  did;  and  (5) 
there  Is  no  evidence  of  a  seasonable  lodging 
in  the  town  clerk's  office  of  an  abstract  of 
Individual  lists,  and  that  notices  of  the  time 
and  place  of  hearing  persons  aggrieved  by 
an  action  of  the  listers  were  posted  In  the 
town  clerk's  office  and  other  places  required 
by  law  within  the  time  the  law  required. 
Tbe  motion  was  overruled,  to  which  the  de- 
fendant excepted. 

For  tbe  tendency  of  tbe  evidence  concern- 
ing the  character  and  continuance  of  defend- 
ant's abode  with  her  brother,  and  of  his 
residence  at  Fair  Haven,  the  reporter's  trans- 
cript of  tbe  testimony  of  certain  witnesses 
is  referred  to  and  Is  to  control.  The  brother 
died  June  16,  1901.  Consequently,  her  abode 
with  him,  and  his  residence,  wherever  It  was, 
ceased  at  that  time,  and  our  consideration  of 
the  testimony  to  which  reference  Is  thus 
made  Is  limited  accordingly.  As  the  case 
stood  on  the  evidence,  whether  the  defend- 
ant's domicile  was  at  Granville,  N.  Y.,  or 
at  Fair  Haven,  this  state,  at  the  time  of  her 
brother's  death,  was  clearly  a  question  of 
fact  for  tbe  jury.  Jamaica  v.  Townsbend, 
19  Vt.  267;  Mann  v.  Clark,  33  Vt  65;  Hurl- 
but  V.  Green,  48  Vt.  316;  Anderson  y.  Est 
of  Anderson,  42  Vt  350, 1  Am.  Rep.  334;  Ful- 
ham  V.  Howe,  60  Vt  351,  14  AU.  652.  The 
verdict  shows  that  the  jury  must  have  found 
It  to  be  at  Fair  Haven,  and  the  exceptions 
state  that  after  her  brother's  decease  the  de- 
fendant remained  there  until  March  17,  1902, 
a  period  of  nine  months,  when  she  left  there 
and  never  returned.  It  does  not  appear  that 
all  the  evidence  bearing  on  the  question  of 
her  removal  at  that  time  is  shown  by  the  bill 
of  exceptions,  and,  as  before  seen,  no  part  of 
the  transcript  of  the  testimony  is  before  us 
thereon;  We  cannot  say  therefore  as  matter 
of  law,  on  tbe  record  before  us,  that  she  made 
such  a  removal  from  Fair  Haven  to  Granville 
as  to  constitute  a  change  of  her  domicile  to 
the  latter  place  before  the  1st  day  of  April 
following,  and  consequently  in  overruling  tbe 
fourth  groimd  of  tbe  motion  error  does  not 
appear.  It  follows  that  the  defendant's 
standing  on  tbe  record  is  that  of  a  resident 
taxpayer,  and  tbe  other  questions  presented 
must  be  determined  accordingly. 

Parol  evidence  given  by  two  of  the  listers 
was  admitted,  subject  to  exception,  showing 
in  what  manner  the  listers  made  up  tbe  de- 
fendant's list  in  question;  that  the  defend- 
ant not  filling  out  an  Inventory  as  required 
by  law,  they  "ascertained  by  means  of  reports 
of  oftsets  claimed  by  other  taxpayers  in 
their  inventories,  reports  of  sundry  persons 
in  answer  to  Inquiries  of  tbe  listers  them- 
selves, and  reports  of  sundry  persons  In  an- 


swer to  inquiries  of  Mr.  Raymond,  acting  as 
attorney  for  tbe  listers,  that  the  defendant 
had  debts  due  her  to  tbe  amount  of  $33,- 
740,  that  she  bad  live  stock  on  a  farm  in 
Fair  Haven  which  the  listers  appraised  at 
$650,  and  that  she  bad  real  estate  in  that 
town  standing  in  her  name  which  stood  on 
the  quadrennial  valuation  of  real  estate  for 
1898  at  $11,850;  that  tbe  listers  thra  added 
together  these  three  items  including  "tbe 
amount  at  which  the  real  estate  standing  In 
her  name  stood  in  tbe  quadrennial  valuatlm 
of  1898  without  any  appraisal  of  Its  value 
by  themselves,"  tbe  amount  so  obtained  be- 
ing $46,240,  which  amount  they  doubled,  mak- 
ing $92,480.  No  assessment  was  made,  and 
there  was  no  poll.  In  these  drcumstancas, 
the  statute  provides  that  1  per  cent  of  the 
amount  obtained  by  doubling  shall  constitute 
the  person's  grand  list  Pub.  St  1906,  | 
661.  It  is  argued  that  the  action  of  tbe  list- 
ers In  making  up  the  list  of  a  recusant  tax- 
payer must  be  shown  by  tbe  abstract  of  the 
individual  lists  required  by  law  to  be  lodged 
In  the  town  clerk's  office  for  the  inspection 
of  taxpayers,  and  by  the  completed  grand  list 
We  do  not  think,  however,  that  this  need 
be  shown  by  either.  The  requirem^itB  of  the 
statute  (Pub.  St.  1906,  |  665)  regarding  such 
abstract  are  the  same  whether  the  list  of  a 
taxpayer  be  based  on  an  Inventory,  or  be 
made  up  by  tbe  listers  according  to  the  pro- 
visions of  law  (Pub.  St  1906,  I  561),  because 
of  willful  omission  to  return  an  inventory. 
It  has  been  held  that  tbe  abstract  need  not 
contain  a  schedule  of  all  the  estate  appraised 
as  belonging  to  the  taxpayer,  with  the  sum  at 
which  each  article  Is  appraised.  Taylor  v. 
Moore,  63  Vt  60,  21  AU.  919.  On  tbe  rea- 
soning of  that  case,  it  is  clear  that  it  need 
not  contain  in  detail  tbe  action  of  the  listers 
in  making  up  tbe  list  of  a  recusant  taxpayer. 
The  purpose  Intended,  as  there  declared  by 
tbe  court  namely,  to  have  deposited  In  an  ac- 
cessible place  information  from  which  every 
taxable  inhabitant  can  ascertain,  at  least 
the  amount  of  tils  list  derived  from  his  es- 
tate or  property,  and  also  the  amount  set 
to  him,  as  compared  with  tbe  several 
amoonts  derived  from  such  property  set  to 
the  other  taxable  inhabitants  of  the  town. 
Is  served  without  such  detail.  Tbe  abstract 
in  question  shows  severally  tbe  appraisal  of 
the  defendant's  difTerent  pieces  of  real  estate, 
also  of  her  personal  property,  and  that  such 
appraisals,  doubled,  were  taken  in  tbe  ag- 
gregate as  her  total  real  and  persmial  estate. 
Nothing  more  is  required  by  tbe  law  in  this 
respect. 

It  Is  further  said  that  the  law  relating  to 
tbe  doubling  process  does  not  contemplate 
doubling  each  item  going  Into  the  list  to  make 
up  the  full  amount  of  the  taxxiayer's  personal 
property,  nor  does  It  contemplate  any  classifi- 
cation into  real  and  personal  property,  or  dis- 
tribution of  property  on  account  of  Its  loca- 
tion;   but  herein  tbe  law  of  such  procedure 
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sbonld  be  conBtraed  with  reference  to  fbe 
etatnte  specifying  to  wbom,  and  where  In  re- 
spect to  municipal  and  qnasl  municipal  cor- 
pora tlona,  taxable  real  estate  and  personal 
property  shall  be  set  In  the  list  (Pnb.  St  1906, 
Si  503, 510),  also,  with  reference  to  the  required 
particnlars  of  the  completed  grand  list  (Pnb. 
St  1906,  !  671).  The  law  of  these  sections  Is 
applicable  whether  the  list  of  a  particular 
taxi>ayer  be  based  upon  an  inventory  by  him 
properly  made  out  and  returned,  or  be  made 
up  by  the  listers  under  the  statute.  By  the 
section  last  cited,  where  there  Is  no  poll  and 
no  deductions,  as  In  the  case  before  us,  the 
completed  list  shall  contain  the  quantity  of 
real  estate  owned  by  the  taxable  person,  spec- 
ifying the  class  to  which  it  belongs  and  the 
Tillage^  school,  and  fire  district  In  which  it  is 
situated,  the  value  of  the  person's  personal 
estate,  and  1  per  cent  of  the  value  of  such 
real  and  personal  estate  shall  be  his  grand 
list  for  the  assessment  of  taxes.  Like  the  ab- 
stract, the  completed  list  Is  not  required  to 
show  the  different  steps  taken  by  the  listers 
In  making  the  list  of  a  recusant  taxpayer, 
and,  it  being  a  matter  not  necessary  to  t>e 
«hown  by  either,  we  have  no  doubt  that  the 
parol  evidence  was  properly  received  for  that 
purpose. 

It  is  said  that  the  items  of  real  estate  were 
transferred  directly  from  the  quadrennial  ap- 
praisal without  consideration  by  the  listers, 
and  that  this  procedure  was  unwarranted  by 
Jaw.  By  Pub.  St.  1906,  §  555,  "the  real  estate 
In  the  last  quadrennial  appraisal,  taxable  to  a 
person  duly  filling  out,  swearing  to  and  re- 
turning an  Inventory,  shall  be  appraised  by 
the  listers  at  the  valuation  established  in  such 
appraisal,"  and  then  additions  or  deductions 
may  be  made  In  circumstances  mentioned 
therein.  By  section  556,  "If  any  real  estate 
taxable  to  such  person  was  omitted  from  the 
last  quadrennial  appraisal,  the  listers  shall 
appraise  the  same  at  its  value  in  money,  sub- 
ject to  the  rules  directing  the  quadrennial 
appraisal  of  real  estate."  It  will  be  noticed 
that  the  law  of  these  two  sections  by  express 
terms  applies  only  to  real  estate  "taxable  to 
a  person  duly  filling  out  swearing  to  and  re- 
turning an  Inventory."  It  has  no  application 
when  the  real  estate  Is  taxable  to  a  person 
who  willfully  omits  to  return  such  an  inven- 
tory. Then  the  listers  are  required  to  ascer- 
tain as  best  they  can  the  amount  of  taxable 
property  of  the  person  without  regard  to 
character,  appraise  the  same,  including  the 
real  estate  at  its  value  in  money,  and  double 
the  amount  so  obtained.  See  Bartlett  v.  Wil- 
son, 60  Vt  644,  15  Atl.  317;  Rowell  v.  Hor^ 
ton,  6S  Vt  1,  S  Atl.  906 ;  Howes  v.  Bassett,  56 
Vt  141.  It  Is  urged  by  the  plaintiff  that  In 
Bartlett  ▼.  Wilson  a  like  action  by  the  listers 
in  taking  a  former  appraisal  of  the  real  es- 
tate of  the  recusant  taxpayer  was  sanctioned. 
True,  there  the  real  estate  was  taken  at  its 
appraisal  the  preceding  year,  and  that  Item 


and  the  amount  of' the  assessment  for  money 
and  debts  dne  were  doubled  for  the  person's 
grand  list.  Yet  the  question  of  the  right  to 
take  such  appraisal  was  not  raised.  The 
opinion  states  that  "no  question  was  made  up- 
on trial  as  to  the  proceedings  of  the  irsters, 
save  the  doubling  of  the  appraised  value  of 
the  real  estate."  In  the  case  at  bar,  as  be- 
fore seen.  It  appears  that  the  listers,  in  mak- 
ing up  the  defendant's  list,  Instead  of  apprais- 
ing the  real  estate  themselves,  took  the  valua- 
tion established  In  the  last  quadrennial  ap- 
praisal. This  was  unauthorized  in  law,  and 
the  list  when  made  up,  was  not  their  Judicial 
determination  arrived  at  in  the  way  pointed 
out  by  statute.  C!onsequently,  the  grand  list 
of  the  defendant  to  the  extent  of  the  real  es- 
tate is  illegal;  but  whether  her  whole  list 
was  thereby  rendered  Invalid  It  Is  unneces- 
sary now  to  consider  (see  Pub.  St  1906,  § 
606),  since  our  holdings  on  certain  other  ques- 
tions require  a  reversal  of  the  judgment 

It  Is  also  contended  that  the  item  of  debts 
due  the  defendant  is  simply  an  arbitrary  as- 
sessment by  the  listers;  that  is,  there  are  no 
choses  in  action  shown  as  appraised.  This 
question  we  do  not  decide. 

The  statute  provides  that  on  the  first  Tues- 
day in  May  the  listers  shall  meet  at  some 
place  to  be  appointed  by  them,  and  shall  on 
that  day,  and  from  day  to  day  thereafter, 
hear  persons  aggrieved  by  their  appraisal  or 
by  any  of  their  acts,  until  all  applications  are 
heard  and  decided  and  the  list  corrected  ac- 
cordingly. Notice  of  the  place  of  hearing 
shall  be  posted  in  the  town  clerk's  office  and 
In  two  other  public  places  in  the  town  on  or 
before  the  25th  day  of  April.  Pub.  St  1906, 
i  566.  It  appeared  that  at  some  time  one  of 
the  listers  posted  In  the  town  clerk's  office. 
In  the  post  office,  and  in  the  Hotel  Rutledge, 
all  public  places  in  Fair  Haven,  notices  with 
regard  to  a  meeting  of  the  board  of  listers  to 
bear  grievances,  and  that  the  meeting  was 
held  May  16th  at  the  town  clerk's  office.  The 
evidence  tended  to  show  that  the  notice  was 
posted  in  the  post  office  within  the  time  re- 
quired by  law ;  but  there  was  no  evidence  as 
to  the  time  when  the  notices  were  posted  in 
the  other  two  places,  nor  tending  to  show 
that  any  of  the  notices  posted  stated  the  place 
of  hearing.  The  law  particularly  specifies 
that  "notice  of  the  place  of  bearing"  shall  be 
so  given.  On  May  7,  1902,  the  listers  left  a 
written  notice,  signed  by  them  and  addressed 
to  the  defendant,  under  the  outside  door  in 
the  L  part  of  the  house  on  River  street  in 
Fair  Haven,  from  which  she  had  departed 
March  17,  1902,  of  the  fact  that  th^  had 
made  up  a  list  against  the  defendant,  and 
how,  and  the  amoimt  thereof  after  doubling, 
also  of  a  meeting  to  be  held  by  the  listers  at 
the  town  clerk's  office  In  Fair  Haven,  May 
16,  1902,  at  2  o'clock  p.  m.,  to  hear  persons 
aggrieved  by  their  appraisal  or  by  any  of 
their  acts;  but  there  was  no  evidence  tending 
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(o  show  that  this  notice,. or  any  Infonnatlon 
concerning  It,  ever  came  to  the  defendant's 
Imowledge.  Whatever  the  effect  might  have 
been  had  she  received  this  notice,  or  had 
knowledge  thereof,  In  season  to  appear  and  be 
heard  before  the  listers  at  the  time  and  place 
named,  as  the  case  stands,  any  shortage  in  the 
notices  of  such  meeting  required  by  law  to 
be  posted  was  not  aided  thereby.  The  stat- 
ute regarding  the  posting  of  such  notices  Is 
mandatory,  and  a  compliance  with  Its  provi- 
sions is  essential  to  the  validity  of  tlie  list. 
There  being  no  evidence  tending  to  show  such 
compliance.  It  was  error  to  receive  the  grand 
list  In  evidence,  and  the  defendant's  motion 
for  a  verdict  should  have  been  granted  on  the 
fifth  ground  stated  therein. 

No  question  is  made  but  that  a  vote  previ- 
ously taken  by  the  town  of  Fair  Haven  to  col- 
lect Its  taxes  by  Its  treasurer  was  In  force 
throughout  the  year  1902.  The  plaintiff's  evi- 
dence tended  to  show  that  the  tax  book  was 
received  by  the  treasurer  from  the  selectmen 
July  10,  1902,  and  that  the  treasurer  publish- 
ed In  the  "Fair  Haven  Era"  for  three  weeks 
a  notice  "that  the  tax  books  had  been  placed 
In  bis  hands  for  collection."  Further  than 
this,  as  to  when  the  notice  was  dated,  or  pub- 
lished, or  what  were  Its  contents,  there  was 
no  evidence.  The  evidence  further  tended  to 
show  that  the  treasurer  posted  some  notices 
In  the  First  National  Bank,  the  Allen  Nation- 
al Bank,  and  F.  H.  Shepard's  store,  all  pub- 
lic places  In  Fair  Haven;  but  there  was  no 
evidence  tending  to  show  the  dates  when 
these  notices  were  posted,  nor  anytbing  as  to 
their  contents,  nor  what  they  referred  to,  nor 
was  there  any  evidence,  further  than  above 
mentioned,  tending  to  show  either  actual  or 
constructive  notice  to  the  defendant  of  the  as- 
sessment of  the  tax  sued  for  against  her,  or 
of  the  time  and  place  when  and  where  paya- 
ble. On  receipt  of  the  tax  bill,  it  was  the  du- 
ty of  the  treasurer  by  statute  to  post  notices 
in  at  least  three  public  places  and  publish 
the  same  for  one  week  in  the  public  newspa- 
pers of  the  town,  if  any  were  there  published, 
"calling  upon  the  taxpayers  to  pay  their  re- 
spective taxes  within  ninety  days  from  the 
date  of  said  notice,"  and  at  the  expiration 
of  such  90  days  to  issue  his  warrant  against 
the  delinquent  taxpayers  for  the  amount  of 
all  their  taxes  payable  to  him,  returnable  in 
60  days  from  the  d&te  thereof,  and  deliver 
the  same  to  the  collector  of  the  town.  Pub. 
St  1906,  SS  481«  482.  A  compliance  with  the 
provisions  of  the  statute  In  these  respects 
was  prerequisite  to  the  treasurer's  authority 
to  Issue  his  warrant  against  the  defendant,  as 
a  delinquent  taxpayer,  and  proof  thereof  is 
essential  to  the  plaintiff's  right  of  recovery. 
Since,  as  before  seen,  the  evidence  did  not 
tend  to  show  such  compliance,  the  receipt  of 
the  treasurer's  warrant  in  evidence  was  er- 
ror. 

Judgment  rerersed,  and  cause  remanded. 


cvt. 

(n  Tt  tti> 


WILKINS  ▼.  BROOK  et  al 

(Supreme  Court  of  Vermont.    Chittenden.    July 
27.  1908.) 

1.  JuDaMBwr-D«rAui,T  against  One  of  S«v- 
EKAI.  Devenoakts— BnvoT. 

Though  one  of  two  defendants  in  an  action 
for  damages  defaultedj  she  remained  a  party  for 
the  purpose ^of  assessing  damages;  the  default 
judgment  being  interlocutory,  and  not  final. 

[Bid.  Note. — For  cases  in  point,  see  Gent.  Difr 
vol.  80,  Judgment,  {  419.] 

2.  Afpeai,  ANn  Brbob  —  Bjbview  —  Iirsunr- 
oixNT  Bnx  or  BxcKPnons. 

A  bill  of  exceptions  to  the  admission  of  tes- 
timony, "subject  to  the  objections  and  ezceptioos 
appearing  in  the  record,  and  a  reference  to  a 
transcript  of  tlie  testimony  made  a  part  of  the 
billj  are  insufficient  to  preserve  for  review  the 
rulings  admittint;  the  testimony,  except  so  far 
as  the  briefs  specifically  point  out  the  exceptions 
taken. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Die- 
vol.  3,  Appeal  and  Error,  |  2446.] 

8.  TBIAI/— EVIDENCK  IN  ReBUITAIi. 

In  an  action  for  malpractice  upon  decedent, 
defendant's  testimony  tended  to  show  tliat  from 
1890  to  September,  1898,  when  he  began  to 
treat  decedent,  she  was  at  times  infirm  in  nealth, 
etc. ;  the  witnesses  specifying  the  particular 
times  to  which  their  testimony  related.  Plain- 
tiff then  offered  testimony  to  show  tliat  at  times 
during  such  period  decedent  appeared  to  be  welL 
and  not  afflicted  as  defendant  s  witnesses  said 
she  was,  but  plaintiff's  witnesses'  attention  was 
not  called  to  the  specific  times  to  which  defend- 
ant's witnesses  testified.  Held,  that  plaintiff's 
testimony  was  admissible  in  rebuttal,  as  tending 
to  show  ttiat  decedent's  condition  was  other  than 
as  testified  by  defendant's  witnesses,  at  the  times 
concerning  which  defendant's  witnesses  testified, 
though  it  tended  to  sliow  her  condition  at  other 
times. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  149.] 

4.  BVIDENCB— HeaBSAT. 

In  an  action  for  malpractice  upon  decedent^ 
a  physician  testifying  for  plaintiff  could  repeat 
statements  made  to  him  b;  decedent  conceminc 
her  past  suffering,  so  far  as  essential  to  a  cor- 
rect diagnosis  of  oer  case,  such  statements  hav- 
ing no  hearsay  quality,  but  l>eing  treated  merely 
as  observed  facts,  forming  part  of  the  physician's 
data,  and  bearing  upon  the  weight  or  bis  opin- 
ion, regardless  of  their  correctness,  but  the 
statements  were  inadmissible  as  tending  to  show 
the  fact  of  such  pain,  l>eing  hearsay  on  that 
point. 

5.  WlTNESSKS  —  COMPETENCT  —  TRANSACTIOK 

WITH  Decedent— "CoNTKAOr  in  Issute." 
Under  Pub.  St.  1906,  |  1590,  providing  that 
when  an  executor,  etc.,  is  a  party,  the  other  par- 
ty cannot  testify  in  his  own  favor,  unless  the 
"contract  in  issue"  was  originally  made  with  a 
person  living  and  competent  to  testify,  the  words 
''contract  in  issue"  relate  to  the  issues  made  by 
the  evidence,  as  well  as  to  those  made  by  the 
pleadings ;  and,  in  an  action  for  malpractice 
upon  decedent,  wherein  plaintiff  alleged  that  de- 
cedent employed  defendant  to  treat  her,  bnt 
showed  that  he  himself  made  the  contract,  de- 
fendant could  testify  to  the  contract,  but  he  was 
not  a  competent  witness  generally. 

[Ed.  Note.— For  other  deBnitiona.  see  Words 
and  Phrases,  vol.  2,  p.  1530.] 

6.  Sauk. 

Under  Pnb.  St.  1906,  |  1590,  a  deffendant. 
in  an  action  for  malpractice  upon  decedent,  not 
a  party  to  the  contract  ot  employmeli^  was  aa 
incompetent  witness. 
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7.  Apfeaii  ASH  Ebsob  — Rkthw  —  Ihsuiti- 
cfflNT  Biii  or  Exceptions. 

An  exception  to  the  striking  «ut  of  an  an- 
swer in  a  depoeitioa,  and  an  exception  to  the 
excIusiMi  of  other  evidence,  will  not  be  con- 
sidered, where  the  bill  of  exceptions  does  not 
show  the  gronnd  of  exception,  and  nothing  is 
p<rinted  ont  in  the  transcript  to  show  it. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
T4rf.  S,  Appeal  and  Brror,  8  2297.] 

8.  Phtbioians   and   Suboeonb— Aoiiok  tob 
maifbactics— psoof— bxquisites. 

To  warrant  a  finding  of  malpractice,  there 
must  be  medical  exi)ert  testimony  to  show  it; 
it  being  insufficient  to  show  merely  that  the 
treatment  waa  injnrlons. 

9.  BAMK— OSROFATHT. 

Osteopathy  being  a  school  of  practice  dis- 
tinct from  other  medical  whools,  in  an  action 
against  osteopaths  for  malpractice,  it  was  im- 
proper to  snbmlt  to  the  Jnry  a  rale  applicable 
to  tne  medical  profession  generally,  where  there 
was  no  evidence  tending  to  show  that  defendants 
treated  the  case  otherwise  than  as  osteopaths 

10.  New  Tbiai.  —  Newly  Diboovkred  BSvr- 

DBNOB— MATEBIAUTT. 

In  on  actiMi  for  malpractice  upon  deceden^ 

SlaintifTs  testimony  as  to  a  conyersation  he  and 
ecedent  had  with  defendant,  In  which  decedent 
claimed  that  defendant  hurt  her  at  the  last 
treatmeat,  did  not  tend  to  show  malpraotice,  but 
at'  most  an  implied  admisBion  that  -  defendant 
might  have  hurt  her  through  overrating  her 
strength ;  and  hence  defendant  is  not  entitled 
to  a  new  trial,  on  verdict  for  plaintiff,  because  of 
newly  discovered  evidence  that  decedent's  condi- 
tion after  her  last  treatment  was  not  due  to 
that,  but  to  a  fall  from  a  car  while  returning 
home  from  the  treatment. 

rXid.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  H  215-217.) 

11.  Phtbioians  and  Soboeors— Bbbob  ov 
JuDoiiENT— Not  Malfbaotiob. 

A  medical  practitioner'a  error  of  judgment 
in  treating  a  case  does  not  show  malpractice, 
unless  so  gross  as  to  be  inconsistent  with  due 
care,  and  malpractice  cannot  be  inferred  from 
results  of  the  treatment  alone. 

SBd,  Note.— For  cases  in  point,  see  Cent  Dig. 
.  S9,  Physicians  and  Surgeons,  i  32.] 

12.  New  Tbial— Petition— Time  fob  Bbinq- 
mo. 

A  petition  for  a  new*  trial  may  sometimes 
be  deferred  nntil  the  case  is  disposed  of  on  ex- 
ceptions, since  it  can  be  brought  at  any  time 
within  two  years  after  rendition  of  the  original 
Judgment 

Bzceptioos  from  Chittenden  County  Court; 
Alfred  A.  Hall,  Judge. 

Action  by  Lucia  Wllkins,  administrator, 
•gatDBt  William  W.  Btodc  and  another. 
From  a  judgment  for  plaintiff,  defendants 
bring  exceptions.  Beversed,  petition  dismis- 
Bed,  and  cause  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TZ- 
LER,  MUNSON,  and  WATSON,  JJ. 

B.  B.  Bnllard  and  V.  A.  Ballard,  for  plain- 
tiff. R.  M.  Harvey  and  B.  C.  Mower,  for 
defendants. 


ROWELL,  C.  J.  This  Is  an  action  for 
malpractice  as  physicians.  The  declaration 
contains  a  count  in  trespass  for  assault  and 
tmttery,  and  two  counts  in  case.  At  the 
close  of  all  the  testimony  the  count  In  tres- 
pass was  mled  out,  there  being  no  evidence 


to  support  It^  and  the  case  sabmltted  only 
on  the  other  counts.  The  defendant  Roselle 
let  judgment  go  by  default  The  defendant 
Brock  pleaded  not  guilty,  and  the  Issue  was 
tried  by  jury  and  found  for  the  plaintiff, 
and  damages  assessed  against  the  defendants 
jointly,  by  direction  of  the  court,  the  de- 
fendant Roselle  not  appearing.  To  this 
the  defendant  Brock  excepted,  and  objects 
that  Roselle  was  not  a  party  on  trial,  and 
stood  as  though  she  had  never  been  a  party 
to  the  action,  and  that  he  was  prejudiced  by 
bringing  thus  prominently  before  the  jury 
that  she  had  admitted  her  guilt,  as  the  Jury 
would  be  likely  to  think  that,  as  she  was 
guilty,  he  was  also,  as  they  Joined  in  the 
treatment  complained  of.  But  here  waa  no 
error,  for  the  Judgment  against  Roselle  was 
Interlocutory,  not  final,  and  therefore  she  re- 
mained a  party  for  the  purpose  of  assessing 
damages ;  and,  though  she  was  defaulted  and 
Brock  found  guilty,  yet  the  final  judgment  was 
to  be  Joint,  for  they  were  declared  against 
Jointly,  and  there  could  be  but  one  assess- 
ment of  damages,  and  that  assessment  bad 
to  be  by  the  Jury  that  tried  the  issue  be- 
tween the  plaintiff  and  Brock.  Mr.  Tidd 
says  that  in  an  action  against  several.  If 
some  let  judgment  go  by  default  and  others 
plead  to  issue,  the  jury  that  tries  the  Issue 
assesses  damages  against  alL  2  Tldd's  Pr. 
(3d  Am.  Ed.)  894.  So  In  Heydon's  Case, 
11  Co.  (5a),  which  was  trespass  for  assault 
and  battery  against  three,  two  pleaded  to 
Issue  and  tried  separately,  and  damages  in 
different  amounts  were  assessed.  One  let 
Judgment  go  by  default,  and  a  writ  of  inquiry 
of  damages  was  awarded  on  the  roll,  but 
not  issued.  Thereupon  a  great  question  was 
moved,  and  depended  for  divers  terms  bow, 
and  against  whom,  and  for  what  amount 
judgment  should  be  entered;  and  at  last, 
on  consideration  had  of  the  precedents  and 
the  books,  judgment  was  entered  against  all 
for  the  sum  first  assessed  and  that  judgment 
was  afiirmed  on  error.  So  In  1  Saund.  207a, 
note  (2),  it  is  said  that  where  several  are 
jointly  charged  in  an  action  of  trespass,  and' 
plead  jointly,  or  sever  in  their  pleas,  or  one 
lets  judgment  go  by  default,  and  the  jury 
assesses  several  damages,  the  verdict  is 
wrong,  and  the  judgment  erroneous;  but 
that  the  plaintiff  may  cure  the  verdict  by 
entering  a  nol.  pros,  as  to  all  the  defendants 
but  one,  and  taking  Judgment  against  him 
only.  So  in  Bobun  v.  Taylor,  6  Cow.  (N.  Y.) 
313,  it  Is  said  that  where  there  is  but  one 
trespass,  and  all  are  found  guilty  of  the 
whole,  the  damages  must  be  entire,  though 
the  defendants  sever,  and  one  lets  Judgment 
go  by  default.  And  in  Gerrlsb  v.  Cummlngs, 
4  Cush.  (Mass.)  391.  It  is  said  that  in  an  ac- 
tion of  trover  there  can  be  but  one  assess- 
ment of  damages;  that  though  one  defend- 
ant Is  defaulted,  and  the  other  found  guilty, 
yet  there  must  be  a  Joint  judgment,  and  that 
the  verdict,  which  is  to  fix  the  amount  of 
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damages,  flzee  It  as  well  for  the  party  de- 
faulted as  for  the  party  that  pleaded. 

The  plaintUT  claimed,  and  the  testimony 
on  his  part  tended  to  show,  that  about  the 
1st  of  September,  1898,  the  Intestate  was  In 
a  condition  of  exhaustion  of  the  nervous 
system,  a  functional  disease  called  neuras- 
thenia, which  had  been  coming  on  for  three 
months,  and  that  the  defendant  treated  her 
therefor  about  six  weeks,  ending  the  12th  of 
October  following;  that  the  last  treatment 
was  such  that  it  caused  "general  myelitis 
from  traumatic  origin,"  an  organic  disease 
of  the  spinal  cord  or  Its  membranes,  which 
betrayed  Itself  at  once  by  pain  In  the  back, 
inability  to  walk  without  assistance,  and  the 
like,  and  from  which  she  thenceforth  lan- 
guished, and,  languishing,  died  in  March, 
1900.  The  plaintiff  introduced  in  his  open- 
ing the  testimony  of  a  large  number  of  wit- 
nesses, some  of  whom  are  named  In  the  bill 
of  exceptions  and  some  not,  but  referred  to 
as  "many  otheys,"  for  the  purpose  of  show- 
ing in  a  general  way  the  good  health  of  the 
Intestate  for  20  years  or  more  prior  to  three 
montlis  next  before  the  defendant  began  to 
treat  her,  and  her  bad  health  ever  after  her 
last  treatment  The  exceptions  say'  that 
■"this  testimony  was  admitted  under  the  cir- 
cumstances, and  subject  to  the  objections  and 
exceptions  appearing  in  the  record,"  and 
a  transcript  of  the  testimony  is  referred  to 
and  made  a  part  of  the  bill  of  exceptions, 
but  the  bill  affords  no  other  means  of  find- 
ing out  what  those  circumstances,  objections, 
and  exceptions  are.  Nor  do  the  defendant's 
counsel  aid  us  in  this  respect,  for  they  point 
out  nothing  to  enable  us  to  find  what  the 
transcript  contains  on  the  subject,  but  leave 
us  to  search  It  for  ourselves.  But  this  court 
does  not  search  the  transcript  for  exceptions 
referred  to  in  this  way.  The  bill  of  excep- 
tions should  show  what  the  exceptions  are, 
and  would,  if  drawn  according  to  the  rule 
in  such  case  made  and  provided;  but  If  it 
does  not,  and  the  transcript  is  referred  to 
for  them,  they  will  be  noticed  only  so  far 
as  counsel  point  them  out  specifically  in  their 
brief. 

To  meet  the  testimony  thus  Introduced, 
the  defendant  introduced  testimony  tending 
to  show  that  from  1890  to  September,  1898, 
when  he  began  to  treat  her,  the  Intestate 
was  at  times  Infirm  iu  health,  unable  to  walk, 
had  symptoms  of  paralysis  of  the  lower 
limbs,  backache,  and  total  disability  at  times, 
was  injured  in  a  carriage  accident  before 
1890,  and  suffered  in  the  same  way  from 
that;  was  injured  by  overwork  In  1892-93, 
which  rendered  her  unable  to  walk  without 
assistance  for  a  time;  that  at  times  after 
that,  up  to  September,  1898,  she  walked 
feebly,  and  with  a  shuffling  gait,  and  com- 
plained of  inability  to  walk,  and  of  pain  in 
her  back  and  limbs;  that  In  the  last  few 
mouths  before  September  she  was  unable 
to  walk  at  all  without  taking  hold  of  things. 


shuffled  and  scuffed  her  feet,  and  was  un- 
able to  work,  which  was  her  condition  when 
the  defendant  began  to  treat  her;  and  that 
she  improved  under  his  treatment  to  sudi 
an  extent  that  she  came  to  bis  office  alone 
the  last  time  she  was  treated,  and  went 
away  alone,  walking  to  the  car.  In  giving 
this  testimony  the  witnesses  specified  the 
particular  times  and  occasions  to  wblcli  it 
related. 

The  plaintiff  called  In  rebuttal  several  wit- 
nesses, who  testified  to  times  and  occasions, 
from  1880  to  1888,  when  the  intestate  appear- 
ed to  be  well,  and  not  afflicted  as  the  de- 
fendant's witnesses  said  she  was.  But  the 
attention  of  none  of  the  plaintifTs  witnesses 
was  called  to  the  specific  times  to  which  the 
defendant's  witnesses  testified;  and,  because 
it  was  not,  it  Is  objected  that  their  testimony 
was  not  admissible  as  rebutting.  This  is  the 
only  objection.  But  that  is  not  determina- 
tive of  the  character  of  the  testimony  in  this 
respect;  for  if  it  tended  to  show  her  condi- 
tion to  be  different  at  other  times  during  the 
period  covered  by  the  defendant's  witnesses, 
it  tended  to  show  it  different  at  those  times, 
and  that  it  did  thus  tend  cannot  be  doubted. 
The  plaintiff  called  a  physician,  who  examin- 
ed the  Intestate  In  February,  1900,  to  ascer- 
tain her  condition,  and  who  testified  that  in 
making  his  diagnosis  it  was  necessary  for 
him  to  know  the  history  of  her  trouUe,  and 
that  consequently  he  elicited  from  her  that 
her  pain  at  that  time,  and  for  some  weeks 
before,  was  irregular,  but  located  in  her  back; 
that  the  first  severe  pain  she  bad  there  was 
In  September  or  October,  1898,  and  started 
suddenly  and  severely  following  some  treat- 
ment, and  continued  to  be  severe  for  over  a 
year;  that  she  received  an  extremely  severe 
and  sudden  injury  upon  her  back  in  Septem- 
ber or  October,  from  the  effects  of  which  she 
fainted,  followed  by  unconsciousness,  and  was 
unable  to  walk  directly  after  it  The  defend- 
ant did  not  object  to. the  admission  of  what 
the  Intestate  said  about  present  pain,  but 
objected  to  what  she  said  about  past  pain, 
when  It  began,  etc.,  as  being  "historic  narra- 
tive." But  the  court  held  it  admissible, 
without  indicating  what  use  could  be  made 
of  it,  and  overruled  the  objection,  to  which 
the  defendant  excepted. 

If  some  of  the  statements  were  admissible, 
we  shall  not  consider  whether  others  were  or 
not,  as  the  position  tfiken  by  the  defendant 
does  not  require  it ;  for  he  contends  generally 
that,  while  her  statements  and  complaints 
of  present  pain  and  suffering  were  competent 
to  show  her  condition  at  that  time,  It  was 
error  to  go  beyond  that,  and  permit  the  wit- 
ness to  narrate  In  detail  her  statements  as  to 
past  pain,  when  It  began,  its  origin,  nature, 
severity,  and  attendant  effects,  covering  more 
than  a  year  before  his  examination.  That 
some  of  those  statements  were  admissible  is 
dear,  for  they  were  of  past  patn  and  suffer- 
ing;   and,  when  that  information  Is  neces- 
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flaiy  to  a  correct  diagnosis,  statements  of  It 
may  be  testified  to  by  tbe  physician  as  form- 
ing a  part  of  the  basis  of  bis  opinion.  Knox 
V.  Wheelock,  54  Vt  150 ;  Hathaway's  Adm'r 
T.  National  Life  Ins.  Co.,  48  Vt  335.  In  such 
cases  the  statements  of  the  patient  have  no 
hearsay  quality,  but  are  treated  merely  as 
observed  facts,  forming  part  of  the  physi- 
cian's data,  and  bearing  upon  the  weight  of 
his  opinion,  without  regard  to  their  correct- 
ness or  Incorrectness.  But  here  the  court 
went  further,  and  allowed  the  statements  of 
past  pain  to  be  argued  to  the  jury  aa  evidence 
tending  to  show  the  fact  of  such  pain;  and 
in  Its  charge  It  allowed  the  Jury  to  consider 
all  those  statem^ts,  with  no  other  limitation 
than  that  they  must  not  be  weighed  as  tend- 
ing to  show  that  the  Intestate  received  an  in- 
jury from  the  defendant  Tiiat  was  error; 
for  when  those  statements  were  used  as  di- 
rect testimonial  evidence  of  the  truth  of 
what  they  asserted,  they  were  carried  beyond 
their  legitimate  scope,  for,  as  to  that  they 
were  nothing  but  hearsay.  3  Wig.  Er.,  S 
1720. 

The  counts  in  case  allege  tliat  the  intestate 
enqtloyed  the  defendants  to  treat  her.  The 
plalntifr  testified  in  his  opening,. however,  and 
it  appeared  without  question  during  the 
whole  trial,  that  he  tilmself  made  the  con- 
tract and  with  the  defendant  Brock  alone, 
and  be  told  what  the  contract  was.  Xhe  de- 
fendant Brock  offered  to  testify,  in  bis  own 
favor,  to  the  contract  claiming  that  it  was 
different  in  some  respects  from  wliat  the 
plaintiff  testified  It  was.  But  the  court  ez- 
duded  him  as  Incompetent,  under  Pub.  St 
1908.  TUs  was  error,  for  the  contract  was 
originally  made  with  the  plaintiff  acting 
for  himself,  and  not  for  the  Intestate,  who 
was  Ills  wife,  and  so  he  was  a  party  to  it 
and  was  living  and  competent  to  testify,  and 
had  testified.  This  brought  the  matter  with- 
in the  exception  of  section  1600  of  the  stat- 
ute, which  provides  that  when  an  executor 
or  administrator  is  a  party,  the  other  party 
diall  not  be  permitted  to  testify  in  bis  own 
favor,  "unless  the  contract  in  issue  was  orig- 
inally made  with  a  person  who  is  living  and 
competent  to  testify."  The  words  "contract 
In  issue,"  as  there  used,  mean  the  contract 
in  dispute  or  In  question,  and  relate  as  well 
to  the  Issues  made  by  the  evidence  as  to  the 
Issues  made  by  the  pleadings;  and  the  con- 
tract here  In  question  was  brought  forward 
by  the  plaintiff  and  made  an  Issue  by  his 
evidence,  but  whether  necessarily  or  not  we 
need  not  inquire,  for  It  was  treated  as  neces- 
sary and  material,  both  by  the  plaintiff  and 
the  court  in  its  charge.  Brock,  therefore, 
was  a  competent  witness  to  the  contract  But 
ttiat  did  not  make  him  a  competent  witness 
generally,  for  the  purpose  of  the  exception 
is,  not  to  shut  the  mouth  of  the  defendant  as 
to  contracts  made  with  parties  still  living 
and  competent  to  testify,  but  to  preserve 
equality  of  testimonial  competency,  I>eyond 


which  the  exception  does  not  go,  and  the  ex- 
clusion of  the  statute  is  operative. 

Brock  also  offered  to  testify  to  certain  other 
things  as  collateraL  But  they  were  not  col- 
lateral, but  bore  directly  on  the  cause  of  ac- 
tion in  Issue  and  on  trial,  and  antedated 
the  death  of  the  Intestate.  The  same  is 
true  of  the  defendant  Roselle's  deposition  In 
this  respect;  and,  as  she  is  a  party  to  the 
action,  and  not  a  party  to  the  contract  be- 
tween the  plaintiff  and  Brock,  the  deposition 
was  properly  excluded. 

An  answer  to  a  question  in  H.  P.  Hink- 
ley's  deposition.  Introduced  by  the  defendant 
was  stricken  out  to  which  the  defendant  ex- 
cepted. But  as  the  bill  of  exceptions  does 
not  show  on  what  ground,  and  nothing  is 
pointed  out  in  the  transcript  to  show  it 
the  exception  is  not  considered.  For  the 
same  reason  we  do  not  consider  the  excep- 
tions to  the  exclusion  of  Brodc's  diploma, 
and  his  offer  to  show  that  Roselle  Is  a  grad- 
uate of  the  American  School  of  Osteopathy 
at  Kirksville,  and  Iiad  the  reputation  of  be- 
ing, and  was  in  fact  a  competent  and  skill- 
ful practitioner  of  osteopathy. 

The  defendant  Brock's  motion  for  a  ver- 
dict should  have  been  sustained,  for  to  war- 
rant the  finding  of  malpractice  It  was  neces- 
sary to  have  medical  expert  testimony  to 
show  It,  and  there  was  none;  but  on  the 
contrary,  there  was  such  testimony  tending 
to  show  that  the  treatment  was  proper,  and 
according  to  the  principles  and  practice  of 
osteopathy.  It  was  not  enough  to  show  mere- 
ly that  the  treatment  was  Injurious,  but  it 
was  necessary  to  go  further,  and  show  by 
competent  witnesses  that  the  requisite  care 
and  skill  was  not  exercised  in  giving  it — 
for  that  was  the  only  question,  according  to 
the  plaintiff's  brief — and  that  was  not  done. 
Such  Is  the  doctrine  of  all  the  cases.  Shel- 
don v.  Wright,  80  Vt  298,  67  Atl.  807;  Sims 
V.  Parker,  41  III.  App.  284;  De  Long  y.  De- 
laney,  206  Pa.  220,  B6  Atl.  965;  Feeney  v. 
Spalding,  89  Me.  Ill,  85  Atl.  1027.  This 
'virtually  disposes  of  the  question  made  on 
the  admission  of  the  testimony  of  the  plain- 
tiff's medical  expert,  given  in  answer  to 
certain  hypothetical  questions,  for  the  tes- 
timony was  not  offered  for  the  purpose  of 
showing  that  the  treatment  was  not  proper 
osteopathic  treatment,  but  only  to  show  that 
It  was  Injurious,  which  did  not  tend  to 
show  malpractice  without  more,  and  there 
was  no  more. 

The  second  count  alleges  that  the  defoid- 
ants  professed  to  be  practicing  the  art  of 
healing  and  curing  sick  and  diseased  peo- 
ple after  and  by  the  methods  of  the  school 
of  osteopathy,  and  that  the  Intestate  em- 
ployed them  "as  such  healers."  The  third 
count  declares  against  them  generally  as 
physicians  and  surgeons,  without  more.  No 
claim  Is  made  in  argument  that  osteopathy 
is  not  a  distinct  school  of  practice,  and  could 
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not  well  b«,  for  the  statute  recognizes  tt  as 
SQcb,  by  making  special  provisions  regulat- 
ing It  Tbere  was  no  testimony  tending  to 
show  that  the  defendants  treated  the  in- 
testate otherwise  than  as  osteopaths,  nor  that 
any  other  kind  of  treatment  was  contracted 
for,  expected,  desired,  or  given.  But  the 
court,  after  giving  the  Jury  the  rule  as  to 
the  care  and  skill  the  defendants  were  bound 
to  exercise  if  they  treated  the  case  as  osteo- 
paths, went  on  to  give  them  the  rule  ap- 
plicable to  the  profession  generally,  if  they 
found  that  the  defendants  did  not  treat  the 
case  as  osteopaths.  This  was  error,  for  there 
being  no  evidence  that  they  treated  the  case 
otherwise  than  as  osteopaths,  and  osteopathy 
being  a  distinct  school  of  practice,  the  treat- 
ment was  to  be  tested  by  ttie  principles  and 
practice  of  that  school,  and  not  by  the  prin- 
ciples and  practice  of  any  other  school,  nor 
of  the  profession  generally;  and  the  testi- 
mony on  the  part  of  the  defendants  tended 
to  show  that  the  treatment  complained  of 
was  according  to  the  principles  and  practice 
of  osteopathy,  and  also  tended  to  show  what 
those  principles  and  that  practice  are.  It 
was  also  error  because  it  submitted  an  is- 
sue dehors  the  evidmce.  Indeed  it  Is  not 
really  contended  that  this  was  not  error,  but 
claimed  that  there  Is  no  exception  sufficiently 
explicit  to  be  available.  But  one  quite  suffi- 
cient Is  pointed  out  in  the  transcript 

The  gist  of  the  petition  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is 
that  the  condition  of  the  intestate  after  her 
last  treatment  was  not  due  to  that  as  the 
plalntifl  claimed,  but  due  to  a  fall  she  got 


in  alighting  from  the  electric  car  on  her  re- 
turn from  that  treatment  about  which  noth- 
ing was  shown  on  trial.  The  defendant's 
counsel  say  in  their  brief  that  if  it  be  held 
that  the  testimony  objected  to  should  have 
been  excluded  for  the  reasons  assigned,  per- 
haps the  newly  discovered  evidence  would  not 
be  material,  because  there  would  be  no  occa- 
sion to  show  the  true  cause  of  that  condition; 
but  that  even  then  there  would  remain  the 
plaintifTs  testimony  of  a  conversation  he  and 
the  Intestate  had  with  Brock,  in  which  she 
claimed  that  he  hurt  her  at  the  last  treat- 
ment and  that  the  newly  discovered  evi- 
dence wottld  be  applicable  and  pertinent  to 
that  and  so  would  stand  for  consideration. 
But  that  testimony  did  not  tend  to  show 
malpractice,  for  the  most  that  can  be  clahn- 
ed  fbr  it  is  an  Implied  admission  by  Brock 
that  he  might  have  hurt  her  then  by  reason 
of  overrating  her  strength  to  endure  the 
treatment  But  error  of  Judgment  is  not 
enough,  unless  it  is  so  gross  as  to  be  incon- 
sistent with  due  care;  and  there  is  nothing 
to  show  that  for  it  could  not  be  inferred 
from  results  al<nie.  Therefore  there  is  noth- 
ing left  to  which  the  newly  discovered  evl- 
dttice  can  apply,  and  hence  tbere  is  no  ground 
for  considering  the  question  of  its  sufficiency. 

In  cases  like  this  the  bringing  of  such  a 
petition  might  sometimes  well  be  deferred 
juntU  the  case  is  disposed  of  on  the  recep- 
tions, as  it  can  be  brought  at  any  time  with- 
in two  years  after  the  rendition  of  the  orig- 
inal Judgment 

Judgment  reversed,  petition  dismissed  with 
costs,  and  cause  remanded. 


vW 
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HcCOT  ▼.  NIBLIOE  et  aL 

{Snpreme    Court    of    PennsylTUiU.      M'ay    4, 
1908.) 

1,  EflTOrPBL— ACQUIXSCXItOB. 

A  married  woman  employed  an  axent  to 
aell  her  land  at  pnblie  sale,  and  at  the  sale  ahe 
heard  the  asent  read  the  condition*  of  the  sale 
and  accepted  a  portion  of  the  price  and  gare 
poaseBsion  to  the  vendee  and  suffered  him  to 
make  improvements  on  the  land.  Held,  that 
ahe  could  not  sabBeqnently  set  up  that  the  sale 
was  Toid  onder  tlie  atatnt*  of  frauds. 

(Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
ToL  19.  Sbtoppel,  »  260-263.1 

2.  HUSBAHD   AND    WlTB— SAI.K   OT   IiAHD    BT 
WnX— RliCOVEBY— COHDITIONB. 

Under  Act  Jane  8, 1893  (P.  L.  844),  a  mar- 
ried woman,  who  sold  land  without  her  has- 
band  Joining  in  the  sale  and  delivered  posses- 
sion of  it  to  the  vendee,  cannot  recover  it  back 
without  paying  the  portion  of  the  money  which 
she  bad  received  and  reimbursing  him  for  ex- 
penses incurred  .under  the  contract  of  sale. 

&  BsiiB. 

A  married  woman,  who  has  sold  her  land 
without  her  husband's  consent,  knows  that  her 
contract  is  a  valid  one,  even  if  neither  she  nor 
the  vendee  may  be  able  to  have  it  specifically 
enforced,  and  wliatever  the  vendee  may  pay  on 
it,  or  expend  in  pursuance  of  it,  must  i>e  ro' 
tnmed  to  him  by  her  when  she  finds  she  cannot 
specifically  perform. 
4.  Tbiai.— Openino  Oass. 

In  ejectment  the  court  property  pemitted 
plaintiff  to  reopen  his  case,  after  he  has  closed 
It,  tm  intimation  that  a  nonsuit  will  be  directed. 

Appeal  from  Court  of  Oommon  Pleas, 
BndiB  Conntr. 

Action  by  Mary  J,  McCoy  against  Samuel 
a  Niblick  and  William  M.  McCormlck. 
Judgment  for  plalntlft,  and  defendants  ap- 
peal.   Beversed. 

Aisned  before  MITGHBLL,  a  J.,  and 
BBOWN,  MESTREZAT,  ELKIN,  and  STEW. 
ABT,  JJ. 

Herman  Teifees,  for  app^lants.  Wm.  Stuck- 
ert  and  Wm.  B.  Stnckert,  for  appellee. 

BBOWN,  J.  There  was  HufiHcIent  shown 
by  tbe  appellants  to  take  appellee's  sale  of 
ber  farm  out  of  the  statute  of  frauds. 
Wishing  to  sell  It,  she  sent  for  Charles  F. 
Vandegrift,  a  real  estate  agent,  and  asked 
bim  to  expose  It  to  public  sale  on  March  19, 
190&  He  did  so  on  that  day,  after  read- 
ing tbe  conditions  of  sale  signed  by  himself 
as  ber  agent  She  was  present  at  the  sale, 
and,  after  a  conference  with  Vandegrift, 
antborized  bim  to  sell  the  property  to  Mc- 
Cormlck, one  of  tbe  appellants,  at  bis  bid 
of  $10  per  acre,  subject  to  an  annuity  charge. 
Tbe  property  was  thereupon  knocked  down 
to  bim,  and  be  tdgned  tbe  agreement  to  pur- 
chase It  in  the  presence  of  the  appellee. 
On  tlie  same  day  be  paid  her  agent,  $120, 
10  per  cent  of  tbe  purchase  mon^,  in  ac- 
coriSance  with  tbe  conditions  of  sale,  and 
tbe  agent  procured  from  ber  and  handed  over 
to  bfm  tbe  title  papers  to  the  property, 
Oiortly  before  April  1,  1906,  when  possession 
of  tbe  farm  was  to  be  given  to  the  pur- 
diaser,  tbe  appellee  vacated  It,  and  McOor^ 
70A.-87 


mtdt  took  poflsesstoa.  He  paid  the  annuity 
of  $100  due  AprU  1,  1906,  as  well  as  that 
due  the  following  year.  On  AprU  2,  1906, 
he  tendered  the  balance  of  the  purchase  mon- 
ey and  demanded  his  deed,  which  tbe  ap- 
pellee refused  to  give  him.  Subsequently 
be  paid  flre  Insurance  tax  on  the  bam  and 
contents  and  expended  $400  in  Improving 
the  farm.  This  ejectment  was  brought  on 
August  28,  1906,  and  a  verdict  directed  for 
tbe  idalntlff,  on  the  ground  that  her  con- 
tract for  the  sale  of  her  farm  was  void, 
because  she  was  a  married  woman  when 
she  signed  It,  and  her  husband  had  not  Join* 
ed  in  It  The  case  was  tried  upon  that  the- 
ory alone,  and  It  Is  the  only  one  advanced 
on  this  appeal  In  asking  that  tbe  Judgment 
on  the  verdict  be  sustained.  The  effect  of 
Bustalnbsig  It  would  be  to  drive  the  app^-. 
lants  from  the  farm  and  restore  it  to  the 
appellee  without  repayment  by  ber  to  Me* 
Cormldc  of  tbe  percentage  of  the  purchase 
money  which  be  paid  her  agent,  or  reim- 
bursement for  what  has  been  paid  for  an- 
nulty  dues,  flre  Insurance  tax,  and  Improve- 
ments. 

There  was  a  time  when  there  would  Iiave 
been  no  relief  for  McCormiCk,  as  the  vendee 
of  fbe  appellee,  from  what  he  has  Shown 
to  be  ber  unconscionable  conduct,  for,  until 
recent  years,  a  married  woman,  under  lier 
plea  of  coverture,  could  retake  land  from 
her  vendee  in  possession  of  it  without  re- 
funding a  dollar  of  the  purchase  money, 
though  all  of  It  bad  been  paid  to  her,  and 
without  reimbursement  for  any  Improvements 
made,  if  the  land  had.  not  been  sold  or  ooo' 
▼eyed  in  the  precise  mode  pointed  out  by 
tbe  statute ;  but  this  was  when  ber  Incantac- 
ity  to  contract  at  all  in  relation  to  her  real 
or  personal  estate  was  tbe  rule  and  her  ca* 
paclty  the  rare  exception.  Now  her  cai>acl* 
ty  to.  contract  In  all  respects  as  If  she  were 
unmarried  Is  the  rule,  and  ber  Incapacity 
tlw  exception.  As  to  her  real  estate  the 
words  of  Act  June  8,  1893  (P.  L.  344),  are: 
"A  married  woman  shall  have  the  same  right 
and  power  as  an  unmarried  person  to  ac- 
quire, own,  possess,  control,  use,  lease,  sell 
or  otherwise  dispose  of  any  property  of  any 
kind,  real,  personal  or  mixed  and  either  In 
possession  or  expectancy,  and  may  exercise 
tbe  said  right  and  power  in  the  same  man- 
ner and  to  the  same  extent  as  an  unmar- 
ried person,  but  she  may  not  mortgage  or 
convey  her  real  property,  unless  her  husband 
Join  In  such  mortgage  or  conveyance."  A 
married  woman  may  therefore  no  longer 
repudiate  her  contract  for  the  sale  of  ber 
real  estate.  In  which  her  husband  has  not 
Joined,  on  the  ground  that  It  Is  void,  and 
keep  what  has  been  paid  to  her  on  account 
of  It  or  expended  by  ber  vendee  in  pursuance 
of  it  Olldden  r.  Simpler,  S2  Pa.  «)0,  Grtm's 
Appeal,  105  Pa.  375,  and  other  cases  cited 
by  counsel  for  appellee,  are  not  now  authori- 
ty for  permitting  a  married  woman  to  profit 
by  bei  moral  disbonesty,  except  when  ahe 
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undertakes  to  Ao  wbat  the  act  of  1883  Bays 
she  still  may  not  do.  For  the  consequences 
of  not  doing  that  which  she  undertakes  to 
do  by  virtue  of  the  powers  conferred  upon 
her  by  that  act  she  Is  as  answerable  for 
damages  as  If  unmarried. 

Under  the  act  of  1893  a  married  woman 
may  "sell"  her  real  estate  and  make  any 
contract  "necessary,  appropriate,  convenient 
or  advantageous"  to  the  exercise  of  her  right 
to  sell;  but  she  may  not  perform  her  con- 
tract to  sell  without  the  Joinder  of  her  hns- 
bttud  In  the  conveyance.  She  therefore 
knows  when  she  enters  into  a  contract  to 
sell  that  she  takes  the  chances,  as  well  as 
her  vendee,  that  her  husband  may  not  Join  in 
the  deed,  and  that  neither  can  compel  specific 
performance  if  he  refuses  to  Join;  but  she 
knows  that  her  contract  or  agreement  to  sell 
Is  a  valid  one,  even  if  neither  she  nor  her 
vendee  may  be  able  to  have  it  specifically 
enforced,  and  therefore  whatever  the  vendee 
may  pay  on  It  or  expend  in  pursuance  ot 
it  must  be  returned  to  him  by  her,  when  she 
finds  that  she  cannot  specifically  perform. 
The  words  of  the  act  would  be  meaningless 
if  any  other  effect  should  be  given  to  them. 
The  appellee  contracted  to  sell  under  the 
power  conferred  upon  her  by  the  statute  to 
make  the  contract;  but.  If  not  able  to  per- 
form It,  she  must  place  her  vendee  In  the 
same  position  he  was  in  before  he  contracted 
with  her.  This  is  the  rule  as  to  all  persons 
sul  Juris,  and  married  women,  who  now  are 
of  this  class  in  the  acquisition,  ownership, 
possession,  control,  use,-  lease,  and  sale  of 
their  real  estate,  except  when  they  actually 
convey,  are  subject  to  It  "The  act  of  1893 
gives  a  manried  woman  the  same  power  that 
a  feme  sole  has  to  sell  her  real  estate,  ex- 
cept that  she  may  not  make  a  valid  con- 
veyance unless  her  husband  Joins  in  the 
deed."  Jenkins  v.  Railroad  Co.,  210  Pa.  134, 
59  Atl.  823.  Our  Brother  Stewart,  when 
on  the  common  pleas,  properly  said  of  the  act 
of  1803,  in  Reed's  Estate,  3  Pa.  Dist  R.  503: 
"The  act  makes  a  clear  distinction  between 
the  executory  contract  of  sale  and  the  actual 
conveyance  of  the  wife's  land,  so  far  as 
regards  the  manner  of  their  execution.  It 
gives  her  the  right  to  contract  for  its  sale 
in  Che  same  manner,  and  to  the  same  extent, 
as  an  unmarried  person;  but,  when  she 
comes  to  convey,  she  may  do  so  only  by  her 
husband  Joining  In  the  deed.  If  her  rlgnt 
to  contract  for  Its  sale  be  qualified.  In  like 
manner  with  her  right  to  convey,  she  Is  no 
better  off  with  respect  to  her  real  estate  than 
she  was  under  the  act  of  1848.  It  is  this 
right  to  contract,  and  her  personal  liability 
in  connection  therewith,  that  marks  the  ad- 
vance made.  The  refusal  of  the  husband  to 
Join  In  the  wife's  deed  cannot  operate  to  re- 
lieve her  from  liability  under  her  contract,  any 
more  than  her  refusal  to  Join  in  the  husband's 
would  relieve  him  from  liability  under  his. 
Oan  there  be  any  doubt  that  the  damages  in 
both  cases  would  be  measured  by  the  same 


standard?  The  only  possible  difference  be- 
tween the  two  as  to  result  Is  that  the  hus- 
band could  be  required  to  perform  specifical- 
ly, so  far  as  his  own  estate  in  the  land  Is 
concerned,  while  performance  could  not  he 
decreed  against  the  wife  on  her  contract 
since  her  individual  deed  would  be  ineffec- 
tual for  any  purposes.  This  difference  em- 
phasizes the  distinction  found  in  the  act. 
The  wife's  contract,  unlike  that  of  the  hus- 
band, conveys  no  Interest  In  the  land,  legal 
or  equitable;  but  creates  a  personal  liability 
only." 

The  appellee  is  entitled  to  regain  posses- 
sion of  her  land  only  after  paying  McGor- 
mick  wbat  a  Jury  may  find  is  due  blm  for 
the  purchase  money,  the  annuity,  and  the 
fire  Insurance  tax  paid  by  him,  and  for 
whatever  expenditures  he  made  for  improve- 
ments before  he  was  notified  that  the  con- 
tract would  not  be  specifically  performed 
because  the  husband  of  the  appellee  would 
not  Join  in  the  deed.  This  equitable  result 
would  have  heen  reached  by  a  conditional 
verdict  which  the  Jury  ought  to  have  been 
directed  to  render,  If  they  believed  the  facts 
testified  to  by  the  appellants  and  their  wit- 
nesses. 

As  to  the  first  assignment  of  error,  which 
complains  ot  the  court's  permission  to  the 
appellee  to  reopen  her  case  after  she  had 
closed,  and  there  was  an  Intimation  that  a 
nonsuit  would  be  directed,  nothing  more 
need  be  said  than  that  it  was  not  an  improp- 
er exercise  of  Judicial  discretion. 

The  first,  second,  and  third  assignments  of 
error  are  overruled.  The  fourth,  fifth,  sixth. 
seventh,  eighth,  and  ninth  are  sustained,  and 
the  Judgrment  Is  reversed,  with  a  Tenlre 
facias  de  novo. 


(221  Fa.  14S) 
DELAWARE,  L.  &  W.  R.  CO.  ▼.  DANVILLE 
&  B.  ST.  RY.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  4, 1908.) 

L  Stbeet  Railboads  —  Gkadx  Cbossino  — 
Question  to  be  Detebmined. 

In  determining  whether  a  street  railroad 
shall  be  allowed  to  cross  a  railroad  at  grade, 
the  question  is  whether  it  is  reasonably  prac- 
ticable to  avoid  such  crossing,  and  the  extent  to 
which  the  risk  may  be  reduced  by  care  and  the 
cost  of  an  overhead  crossing  are  not  to  be  con- 
sidered. 
2.  Sajte. 

Under  Act  June  19,  1871  (P.  L.  1361,  {  2). 
providing  that,  if  in  the  judgment  of  the  court 
It  is  reasonably  practicable  to  avoid  a  grade 
crossing,  it  shall  by  process  avoid  a  crossing  at 
grade,  a  grade  crossing  should  be  prohibited, 
unless  it  is  impracticable  to  avoid  it,  and  unless 
such  crossing  is  an  imperative  necessity. 

Appeal  from  Court  of  Common  Pleas,  Mon- 
tour County. 

Bill  by  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company  against  the  Danville 
&  Bloomsburg  Street  Railway  Company  and 
another.  From  a  decree  dismissing  the  pre- 
liminary injunction,  plaintiff  appeals.  Re- 
versed. 
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Argnea  before  MITOHEUi,  C.  J.,  and 
FELL,  BROWN,  BLKIN,  aDd  STEWART,  JJ. 

H.  M.  Hinckley  and  A.  H.  McCIlntock,  for 
appellant    R.  H.  Eocb,  for  appellees. 

FBLIj,  J.  Tbe  bill  In  this  case  was  for  an 
Injunction  to  restrain  the  defendant,  an  elec- 
tric passenger  railway  company,  from  cross- 
ing at  grade  the  tracks  of  the  defendant's 
road  In  the  borough  of  Danville.  The  pro- 
posed crossing  was  upon  the  main  street  of 
tbe  borough,  which  was  86  feet  in  width  be- 
tween the  curb  lines,  and  closely  built  up 
on  both  sldea  At  this  place  14  regular  trains 
cross  the  street  daily,  and  a  full  view  of  the 
plalntift's  tracks  cannot  be  had,  in  either  di- 
rection, at  a  point  more  than  a  few  feet  from 
them.  An  order  dissolving  a  preliminary  in- 
junction was  reversed,  and  the  injunction  re- 
instated to  maintain  the  status  quo  until 
final  hearing.  See  211  Pa.  591,  61  AtL  80. 
On  final  hearing,  on  the  same  testimony,  the 
injunction  was  dissolved,  and  a  grade  cross- 
ing allowed,  subject  to  regulations  imposed 
by  the  court 

The  conclusion  reached  by  the  court  that 
It  Is  not  reasonably  practicable  to  avoid  a 
grade  crossing  is  not  founded  on  a  finding 
that  it  is  impracticable  to  construct  an  over- 
head crossing  at  this  place,  and  to  operate 
the  defendant's  cars  upon  it  but  upon  the 
findings  that  "the  preponderance  of  the  evi-> 
dence  establishes  that  an  overhead  crossing 
on  Mill  street  would  be  more  dangerous  to 
life  and  limb  to  operate  than  the  present 
grade  crossing,"  and  that  "the  crossing  is 
not  so  dangerous  as  to  warrant  eqnitable 
Interference  by  the  court"  In  reiacbing  this 
conclusion  the  wrong  test  was  applied.  Tbe 
question  was  not  as  to  the  comparative  dan- 
gers of  an  overhead  and  a  grade  croasing, 
nor  as  to  the  extent  of  the  danger  of  the 
latter,  but  whether  it  was  reasonably  prac- 
ticable to  avoid  a  crossing  at  grade.  T^e 
clear  and  explicit  mandate  of  the  act  of 
June  19,  1871  (P.  L.  '13C1,  S  2),  is  that  "if, 
In  the  judgment  of  the  court,  it  is  reasonably 
practicable  to  avoid  the  grade  crossing,  they 
shall  by  their  process  avoid  a  crossing  at 
grade."  The  policy  of  the  state,  as  here  de- 
clared, has  been  given  the  fullest  effect  in 
an  unbroken  line  of  cases  extending  from 
Pittsburg,  etc..  Railroad  Co.  v.  S.  W.  Penna. 
Ry.  Co.,- 77  Pa.  173,  the  first  case  that  arose 
under  the  act  to  Penna.  Railroad  Co.  v.  Bo- 
gert,  200  Pa.  589,  59  Atl.  100.  The  extent 
to  which  the  risk  may  be  reduced  by  the  ex- 
ercise of  care  and  the  cost  of  constructing 
an  overhead  crossing  are  not  elements  in  de^ 
termlning  the  question.  President,  etc.,  Del- 
aware &  Hudson  Canal  Co.  v.  St  Ry.  Co., 
180  Pa.  636,  37  AtL  122;  Penna.  Railroad 
Co.  V.  Street  Railway  Co.,  188  Pa.  74,  41  Atl. 
331.  Tbe  act  is,  in  efTect,  a  mandate  to  the 
courts  to  prohibit  grade  crossings,  unless  it 
is  impracticable  to  avoid  them,  and  unless 
crossing  is  an  Imperative  necessity.    Chester 


Traction  Co.  v.  t>.,  W.  &  B.  R.  R.  Co.,  188  Pa. 
105,  41  Atl.  449,  44  L.  R.  A.  269.  What  is 
reasonably  i)racticable  is  determined  largely 
by  what  is  physically  practicable.  Williame 
Valley  Railroad  Co.  v.  Railway  Co.,  192  Pa. 
552,  44  Atl.  4&  In  Pittsburg,  etc..  Railroad 
Co.  V.  Lawrence  County,  198  Pa.  1,  47  ML 
955,  where  the  cases  on  the  subject  are  con- 
sidered, It  was  said,  by  the  present  Chief 
Justice:  "It  must  therefore  be  accepted  as 
the  settled  policy  of  the  state,  as  adminis- 
tered by  this  court  that  wherever  the  sub- 
ject comes  within  its  jurisdiction  and  control, 
no  grade  crossing  of  a  railroad,  over  another 
railroad  or  a  common  highway,  will  be  per- 
mitted, except  in  case  of  manifest  and  un- 
avoidable necessity."  In  the  later  case  of 
B.  &  O.  Railroad  Co.  v.  Butler  Pass.  Railway 
Co.,  207  Pa.  406,  66  Atl.  959,  our  Brother 
Mestrezat  said:  "In  all  cases  of  proposed 
grade  crossing,  therefore,  tbe  only  question 
is  whether  it  Is  reasonably  practicable  to 
avoid  It ;  and,  if  so,  the  statute  Is  mandatory 
to  prevent  it  In  determining  this  question, 
the  main  purpose  of  the  statutes,  to  protect 
life  and  property,  is  not  to  be  ignored  or  dis- 
regarded. Experience  teaches,  with  absolute 
certainty,  that  a  grade  crossing  is  unsafe, 
and  tliat  its  existence  is  a  standing  menace 
to  human  life.  This  fact  should  be  kept  con- 
stantly in  mind  .in  adjudicating  the  rights 
of  railway  companies  In  proceedings  under 
the  act  of  1871." 

The  decree  Is  reversed,  at  the  cost  of  the? 
appellee,  and  It  Is  directed  that  an  injunction 
issue  restraining  the  defendant  its  officers, 
agents,  and  employes,  from  constructing  a 
crossing  at  grade  of  the  plaintifC's  tmcks 
on  Mill  street  in  the  t>orougb  of  Danville. 


(m  Pa.  il2) 

In  re  SHOENBERGER'S  ESTATE. 

Aweal  of  ST.  MARGARET  MEMORIAL 

HOSPITAL. 

(Supreme  Comrt  of  Pennsylvania.    May  4,  1908.) 

1.  Taxation  —  Inhebitahck  Tax  —  Pbopkbtt 
Subject— Reaii  Estate  os  Nonbesideni. 

Where  testator,  a  nonresident  directed  his 
executors  to  sell  bis  real  estate,  the  proceeds 
of  the  sale  of  the  same  in  Pennsylvania  is  not 
subject  to  a  collateral  tax  in  such  state,  as  the 
real  estate  was  converted  into  personalty  and  its 
situs  was,  at  the  time  of  testator's  death,  within 
tb  state  of  his  domicile. 

fEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  1685,  1686.] 

2.  Executobs   and    ADMINISTBAT0BS-^DI8TBI- 
BUTioN— Rights  of  Legatees. 

A  nonresident  testator  appointed  an  execu- 
tor in  the  state  of  hia  domicile,  and  executors  in 
Pennsylvania  as  to  his  estate  there  provided 
for  sale  of  all  his  real  estate,  except  certain 
lands  specifically^  devised,  and  directed  the  execur 
tor  of  his  domicile,  after  payine  legacies,  to  pay 
any  balance  over  to  the  Pennsylvania  executors, 
who,  without  objections  by  the  residuary  lega- 
tees, paid  to  the  state  a  collateral  tax  on  real 
estate  in  Pennsylvania.  Beld,  that  after  several 
accounts  had  been  filed,  and  distribution  made 
without  deduction  for  a  collateral  tax,  and  there  ' 
remained  only  one  legacy  to  be  paid,  and  th^ 
residuary  estate  to  be  disthbuteo,  5  per  cent 
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cannot  be  deducted  bom  neli  h^c;  u  Its  prof 
portion  of  the  collateral  tax  paid  to  the  state ; 
such  collateral  tax  having  been  paid  improperly 
by  the  exeeutora  without  any  heating  gianted 
to  the  legatee. 

[Ed,  Note.— For  cases  in  point,  lee  Cent.  Dig. 
▼ol.  Zi,  Szeentors  and  Administraton,  |  439.] 

Appeal  from  Otphans'  Court,  Philadelphia 
Oonnty. 

In  the  matter  of  the  estate  of  John  H. 
ghoenberger.  From  an  order  sustaining  ex- 
ceptlonB  to  adjudication,  the  St  Margaret 
Memorial  Hospital  appeals.    Reversed. 

The  following  Is  the  opinion  of  Penrose, 
X,  in  the  court  below: 

"When  Miller  t.  Com.,  Ill  Pa.  821,  2  Atl. 
492,  decided  that  lands  In  another  state  of 
which  a  Pennsylvania  testator  died  seised 
were  made  subject  to  collateral  Inheritance 
tax,  under  the  doctrine  of  mobllia  sequuntnr 
personam.  If  his  will  worked  a  conversion  and 
gave  the  proceeds  of  sales  to  collaterals 
(though  the  conversion,  of  course,  did  not 
take  place  during  his  lifetime),  it  necessarily 
followed,  conversely,  that  when  lands  in 
Pennsylvania  are  converted  by  the  will  of  a 
nonresident  owner,  the  proceeds  are  free  from 
tax.  But,  unfortunately,  in  the  present  case, 
this  was  not  affirmatively  decided  by  the 
Supreme  Court  until  1893  (Coleman's  Bs- 
tate,  159  Pa.  231,  28  Atl.  137),  and  In  the 
meantime.  In  1891,  tax  upon  the  lands  of  the 
decedent  In  Pennsylvania  was  demanded,  up- 
,on  a  valuation  of  $515,(XX),  although  he  was 
a  citizen  of  New  York,  and  his  will,  proved 
tn  1889,  directed  that  they  should  be  sold. 
The  tax  thus  paid  amounted  to  $25,700. 
There  have  been  eight  previous  accounts,  all 
of  which  were  duly  adjudicated,  and,  fol- 
lowing the  decision  of  Judge  Strong  In  Kint- 
Bing  V.  Hutchinson,  7  Wkly.  Notes  Cas.  226, 
Fed.  Cas.  No.  7,834,  which  bad  always  been 
accepted  as  settling  the  law  that  the  per- 
sonal estate  of  one  domiciled  o\it  of  the  state 
was  not  subject  to  collateral  inheritance  tax 
In  Pennsylvania,  payments  to  the  various 
pecuniary  legatees  were  awarded  without  de- 
duction of  tax  No  exceptions  to  any  of 
these  adjudications,  of  which  the  last  was  In 
September,  1897,  were  filed  by  the  common- 
wealth. Five  yea^  later,  however,  tn  Lewis' 
Eatate,  203  Pa.  211,  62  AQ.  205,  It  was  decid- 
ed, by  a  per  curiam,  adopting  the  opinion 
of  the  court  below  (orphans'  court  of  Luzerne 
oonnty),  that  when  the  'executors,  legatees, 
and  creditors  of  one  domiciled  in  another 
state  agree  that  there  shall  be  a  complete 
distribution'  In  Pennsylvania  of  the  assets 
actually  In  the  state,  'the  commonwealth  la 
entitled  to  the  collateral  Inheritance  tax.' 

'The  present  account,  which  was  filed  in 
February,  1907,  and  came  before  the  court 
for  adjudication  In  the  following  June,  is 
of  the  residuary  estate  of  the  testator  given 
to  his  executors  in  trust  to  hold  'and  as  soon 
as  practicable  convert  the  same  Into  money 
and  to  pay  over  to  "The  St  Margaret  Memo- 
rial Hospital,"  hereinbefore  provided  to  be 


Incorporated,  the  sum  of  1250,000^  to  be  added 
to  the  permanent  fund  of  the  corporation  for 
the  maintenance  of  said  hospital  as  a  free  in- 
stitntion,'  the  residue  to  be  divided  among 
his  brothers  and  sisters  and  their  children, 
etc.,  as  there  set  forth.  Neither  the  hospital 
(which,  as  the  will  shows,  was  one  of  the 
chief  objects  of  the  testator's  bounty)  nor  the 
commonwealth  was  r^resented  before  the 
auditing  Judge,  and  there  being  nothing  at 
the  time  to  show  that  the  legatee  had  Joined 
in  the  request  for  distribation,  and  no  de- 
mand for  tax  being  made  for  the  common- 
wealth, the  legacy  was  awarded  without  de- 
duction. The  effect  of  this  is  that  the  entire 
tax  on  real  estate  paid  In  1891,  $25,760,  to 
which  the  commonwealth  was  not  entitled, 
falls  upon  the  final  distributees  of  the  re- 
siduary estate,  while  the  legacy  of  $250,000, 
which,  under  Lewis'  Estate,  is  subject  to  tax 
(the  legatee  now  coming,  by  counsel,  before 
the  court  and  asking  for  payment  in  fall), 
is  relieved  altogether.  As  between  the  I^:a- 
tee  and  the  other  distributees  of  the  residu- 
ary estate,  there  is  not  soffident  evidence  of 
intention  afforded  by  the  will  to  exempt  the 
former  from  the  burden  and  cast  It  npon  the 
latter,  ajid  the  exceptions  which  have  been 
filed  must  therefore  be  snstained;  so  mach 
of  the  amount  already  received  by  the  com- 
monwealth, in  1891,  as  equals  the  tax  on 
this  legacy,  $12,600,  being  applied  as  if  now 
awarded,  and  the  award  to  the  legatee  being 
reduced  accordingly. 

"The  exceptions  are  sustained,  and  the  ad- 
judication and  schedule  of  distribution  modi- 
fled  in  conformity  with  this  opinion." 

Argued  before  MITCHEIiL,  O.  J.,  and 
FELL,  BROWN,  MBSTSEZAT,  POTTER. 
BLKIN,  and  STEWART,  JJ. 

William  R.  Blair  and  Oeorge  C.  Burgwin, 
for  appellant  John  O.  Johnson,  for  appellees 
Horace  Smith  and  others.  James  E.  Hood, 
for  appellees  Alice  E.  ghoenberger  and  others. 
William  Early  Rhein,  for  appellee  Charles 
Chauncey,  assignee  of  Ethelbert  Watts. 

BROWN,  J.  John  H.  Sboenberger,  a  resi- 
dent of  the  city  of  New  York,  died  there  In 
November,  1889,  possessed  of  a  large  estate. 
He  was  childless,-  but  left  a  widow,  to  whom, 
by  his  will,  .executed  March  10,  1887,  he  de- 
vised certain  real  estate  and  gave  all  of  his 
I>ersonal  property  in  his  residence  and  stable. 
In  addition,  he  gave  her  certain  securities 
of  the  value  of  several  hundred  thousand 
dollars  and  any  balance  that  might  remain 
of  a  deposit  to  his  credit  in  a  New  York 
bank,  after  the  payment  of  his  funeral  ex- 
penses, just  debts,  and  the  costs  of  the  ad- 
ministration of  that  portion  of  his  estate 
given  to  his  wife.  After  making  this  pro- 
vision for  her,  he  made  the  following  ap- 
pointment of  executors  by  the  third  clause 
of  his  will :  "I  hereby  nominate  and  appohit 
my  beloved  wife,  Alice,  executrix,  and  my 
nephew,  Alexander  T.  Mason,  executor  of  this 
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my  will,  in  relation  to  the  portion  of  my 
estate  mentioned  In  tbe  second  clause  of  tbis 
my  wHl;  and  of  whatever  portion  of  my 
estate  may  be  situate  at  the  time  of  my  de- 
cease in  tbe  state  of  New  Tork,  and  I  di- 
rect that  neither  of  them  shall  be  required 
to  give  security  for  the  performance  of  their 
duties.  And  I  hereby  order,  authorize  and 
direct  my  executor,  above  named,  to  pay  and 
hand  over  any  portion  of  my  estate,  whether 
moneys  In  bank,  bonds,  mortgages,  certifi- 
cates of  stock,  notes  or  other  securities 
which  may  be  In  the  city  of  New  York  at 
the  time  of  my  decease,  and  which  are  not 
hereinbefore  specifically  bequeathed,  to  tbe 
trustee  and  executors  hereinafter  appointed 
for  the  state  of  Pennsylvania,  Ohio,  Ken- 
tacky  and  Illinois,  the  said  portion  so  paid 
over  to  form  part  of  my  general  estate  to  be 
administered  by  them."  The  trustee  and  ex- 
ecutors referred  to  In  the  foregoing  clause 
were  appointed  by  the  following:  "'I  do  here- 
by constitute  and  appoint  the  Pennsylvania 
Company  for  the  Insurance  on  I/Ives  and 
the  Granting  Annuities  of  the  City  ot  Phila- 
delphia, Pennsylvania,  my  trustee  and  exe- 
cutors, and  my  friends,  Andrew  Iiong,  Esq., 
now  cashier  of  the  Excdiange  National  Bank 
of  Pittsburg,  Peniutylvania,  J.  M.  Brownson, 
Esq.,  now  In  the  employment  of  Messrs. 
Shoenberger,  Speir  and  Co.,  of  Pittsburg, 
Pennsylvania,  and  Anthony  J.  Antello,  Esq., 
of  Philadelphia,  Pennsylvania,  as  co-execu- 
tors of  this  my  last  will  and  testament,  for 
an  that  portion  of  my  estate,  real  and  per- 
sonal, and  effects  and  Interests  in  the  states 
of  Pennsylvania,  Ohio,  Kentucky  and  Illinois, 
and  of  any  property  that  may  be  transferred 
to  tbem  upon  the  close  of  the  administration 
of  my  estate  in  the  state  of  New  York  by  my 
executors  hereinbefore  appointed  by  me  for 
that  state."  The  entire  personal  estate  of 
the  decedent  remaining  after  the  provision 
for  his  wife,  together  with  the  proceeds  of 
Ills  real  estate,  which  be  directed  his  Penn- 
sylvania executors  to  convert  Into  money, 
passed  into  their  hands.  They  filed  nine  ac- 
counts in  the  court  below;  the  last  involving 
nothing  but  the  residuary  estate.  All  of  the 
pecuniary  legacies,  except  those  given  in  the 
residuary  clause,  were  paid  on  the  adjudica- 
tions of  the  prioi:  accounts;  the  eighth  hav- 
ing been  adjudicated  on  December  10,  1S97. 
At  that  time  there  was  a  balance  of  (81,- 
832.39,  and  it  was  directed  to  be  held  for  a 
further  account  It  Is  included  in  the  last 
account,  showing  a  fund  in  the  hands  of  the 
accountants  of  $272,276.63,  out  of  which  they 
are  directed  to  pay  to  the  appellant  a  be- 
quest of  $250,000. 

Though  the  bulk  of  the  personal  estate  of 
tlie  testator,  including  the  proceeds  of  the 
■ale  of  the  real  estate,  passed  Into  the  hands 
of  the  Pennsylvania  executors,  the  common- 
wealth made  no  claim  for  collateral  inherit- 
ance tax  on  the  legacies  heretofore  paid  by 
fbem,  amounting  to  $1,326,000.  In  October, 
1891.  a  collateral  inheritance  tax  of  $25,760 


was  paid  "as  per  compromise"  on  $615,000, 
the  appraised  value  of  testator's  real  estate, 
situated  in  this  state,  and,  on  the  final  dis- 
tribution of  the  residuary  estate,  the  court 
below  deducted  $12,600,  or  6  per  cent,  from 
the  'bequest  tt>  the  appellant  holding. that 
though  the  commonwealth  had  not  been  en- 
titled to  the  tax  of  $25,760  paid  on  tbe  real 
estate,  the  appellant's  legacy  of  $250,000  was 
liable  to  tax  under  Lewis'  Estate,  203  Pa.. 
211,  52  Atl.  206,  and  deducted  tbe  same  from 
it  to  th<e  relief  of  the  final  distributees  of 
the  residuary  estate.  The  single  question 
before  us  is  the  correctness  of  this  ruling. 
From  all  that  appears  the  collateral  Inherit- 
ance tax  of  $25,750  may  have  been  paid  upon 
the  real  estate  of  the  testator,  which  he 
specifically  devised;  but,  assuming  it  to  have 
been  upon  that  sold  by  tbe  executors,  the 
learned  Judge  of  the  orphans'  court  correct- 
ly held  that  tbe  commonwealth  was  not  en- 
titled to  collateral  inheritance  tax  upon  it 
(Coleman's  Estate,  159  Pa.  231,  28  Atl.  137), 
and,  this  being  so,  Lewis'  Estate  Is  not  au- 
thority for  relieving  the  final  distributees  at 
the  expense  of  the  appelant 

The  final  distributees  of  the  residuary  es- 
tate having  permitted  the  tax  of  $25,750- to  be 
paid  to  the  commonwealth,  they  cannot  now 
ask  that  $12,500  be  deducted  from  appellant's 
legacy,  to  their  relief.  They  ought  to  have 
protected  themselves  at  the  proper  time. 
Even  if  the  tax  had  been  property  paid,  there 
is  no  reason  why  appellant's  legacy  should 
bear  tbe  burden  of  nearly  half  of  it  instead 
of  its  Just  proportion,  as  one  of  many  lega- 
cies amounting  In  the  aggregate  to  more  than 
$1,500,000. 

The  liability  of  the  pr<H)erty  of  a  decedent 
to  collateral  inheritance  tax  is  to  be  deter- 
mined by  its  situs  at  tbe  time  of  his  death. 
The  words  of  our  collateral  Inheritance  tax 
act  of  May  6,  1887  (P.  L.  7»),  are:  "All  es- 
tates, real,  personal  and  mixed,  of  every  kind 
whatsoever,  situated  within  this  state,  whether 
the  person  or  persons  dying  seised  thereof  be 
domiciled  within  or  out  of  this  state,  and  all 
such  estates  situated  in  another  state,  terri- 
tory, or  country,  when  the  person,  or  persons, 
dying  seised  thereof,  shall  have  their  domi- 
cile within  this  commonwealth,  passing  from 
any  person,  who  may  die  seised  or  possessed 
of  such  estates,  either  by  will,  or  under  the 
Intestate  laws  of  this  state,  or  any  part  of 
such  estate,  or  estates,  or  interest  therein, 
transferred  by  deed,  grant,  bargain  or  sale, 
made  or  Intended  to  take  effect,  in  posses- 
sion or  enjoyment  after  the  death  of  the 
grantor  or  bargainor,  to  any  person  or  per- 
sons, or  to  bodies  corporate  or  politic,  in  trust 
or  otherwise,  other  than  to  or  for  the  use  of 
father,  mother,  husband,  wife,  children  and 
lineal  descendants  bom  in  lawful  wedlock  or 
the  wife,  or  widow  of  the  son  of  the  i>ers<Mi 
dying  seised  or  possessed  thereof,  shall  be 
and  they  are  hereby  made  subject  to  a  tax  of 
five  dollars  on  every  hundred  dollars  of  the 
clear  value  of  such  estate  or  estates."    The 
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situs  of  the  personal  property  of  tbls  testator 
at  the  time  of  bis  death  was  in  New  York, 
for  it  was  all  actually  "situated"  there,  ex- 
cept the  proceeds  of  the  real  estate  which  he 
directed  to  be  converted  into  money,  and  this 
must  be  re^rded  as  part  of  his  personal  es- 
tate situated  In  his  domicile,  for  the  status  of 
property  at  the  instant  of  death  must  govern 
the  question  of  tax.  Handley's  Estate,  181 
Pa.  339,  37  Atl.  587.  At  the  Instant  of  the 
testator's  death,  his  real  estate,  which  he  had 
directed  to  be  converted  Into  money,  became, 
by  operation  of  law,  so  converted,  and  all  of 
the  personal  estate  belonging  to  bim  was 
therefore  either  actually  or  by  l^al  fiction 
within  the  state  of  New  York.  None  of  It 
having  been  "situated"  here  at  the  time  of 
his  death,  the  commonwealth  had  no  claim 
upon  it  for  collateral  Inheritance  tax.  The 
domicile  of  the  testator,  at  the  time  of  his 
death,  was  the  situs  of  his  personal  estate, 
and  that  situs,  and  not  what  he  directed  to 
be  done  with  bis  estate.  Is  the  sole  test  of  the 
right  of  this  sovereignty  to  tax  it  The  state 
taxes,  and  can  tax,  only  what  is  within  It  at 
the  time  of  the  death  of  the  owner  of  It 
Lewis'  Estate — ^not  a  convincing  authority — 
was  decided  ap<Hi  its  own  peculiar  facts,  and 
is  not  to  be  stretched,  as  it  manifestly  was  by 
the  court  below,  in  extending  It  to  the  pres- 
ent case.  The  actual  situs  of  the  property  of 
Harriet  E.  Lewis,  which  she  directed  to  be 
distributed  among  collateral  legatees,  was,  at 
the  time  of  her  death,  and  had  been  for  many 
years  prior  thereto,  within  this  state.  In  the 
custody  and  control  of  her  agents  hete,  em- 
powered to  invest  and  reinvest  It,  and  the 
executor,  legatees,  and  foreign  creditors  re- 
quested that  there  should  be  in  Luzerne  coun- 
ty, through  its  orphans'  court,  "a  complete 
administration  and  distribution  of  the  whole 
estate  comprehended  In  the  account"  No 
such  situation  Is  presented  here,  and  there  is 
not  even  the  analogy  which  the  learned  Judge 
below  seemed  to  think  existed  of  "the  legatee 
now  coming,  by  counsel,  before  the  court  and 
asking  for  payment  in  full."  The  appellant 
did  not  even  appear  before  the  adjudicating 
Judge  to  claim  the  legacy,  according  to  the 
appearances  noted  by  him.  Its  first  appear- 
ance by  counsel,  so  far  as  can  be  gathered 
from  the  record,  was  before  the  court  in  banc 
on  exceptions  to  the  adjudication,  to  resist 
the  attempt  of  the  appellees  to  have  $12,600 
deducted  from  its  legacy. 

The  decree  of  the  court  below  is  reversed, 
the  exceptions  to  the  adjudication  are  over- 
ruled, and  the  same  is  confirmed;  the  costs 
on  this  appeal  to  be  paid  by  the  appellees. 

(221  Pa.  131) 

In  re  CRAWFORD'S  ESTATE. 

Appeal  of  COLLEGE  TRACT  RESIDENCE 

CO. 

(Supreme  0>nrt  of  Pennsylvania.    Ma;  4,  1908.) 
1.  ExEotrroBs  and  AoMiNisrsATOBS— Baxe  or 
Decedent's  Land — Petition. 

Where  a  petition  for  the  sale  of  decedent's 
real  estate  avers  that  it  teas  subject  to  the  lien 


of  debts  not  of  record,  and  Is  not  accompanied 
by  an  inventory  of  the  debts,  as  required  by 
Act  March  29,  1832  (P.  L.  100),  the  petition  wUl 
be  regarded  as  having  been  presented  under  Act 
April  18, 1853  (P.  L.  503),  even  without  an  aver- 
ment in  the  petition  to  that  effect 

2.  Same— (X)NFrBMATioR— Lacbbs. 

A  tmstee  made  a  sale  of  decedent's  real  es> 
tate  within  two  years  of  his  death,  under  an 
order  given  under  Act  April  18,  1853  (P.  L. 
503),  to  relieve  the  estate  from  debts  not  of  rec- 
ord. Held,  that  such  gale  could  not  be  confirmed 
after  two  years  from  hia  death,  there  being  no 
sale  until  confirmation,  and  after  expiration  of 
the  two  years  the  debts  bad  ceased  to  be  a  lien, 
BO  as  to  render  the  sale  inoperative. 

3.  Same— CoRBERT  of  Hbibs. 

Where  a  sale  was  made  under  Act  April, 
1853  (P.  L.  503),  to  pay  debts  of  decedent  not  of 
record,  but  was  not  confirmed  within  two  years, 
so  that  such  debts  ceased  to  be  a  lien,  the  con- 
sent of  the  heirs  to  the  confirmation  of  the  sale 
will  not  give  the  court  power  to  confirm  it 

Appeal  from  Orphans'  Court,  Delaware 
County. 

In  the  matter  of  the  estate  of  Oornellna 
O.  v.  Crawford,  deceased.  From  a  decree 
confirming  the  sale  of  real  estate,  the  College 
Tract  Residence  Company  appeals.   Reversed. 

Argued  before  MITCHELL,  C.  X,  and 
BROWN,  MBSTRBZAT,  ELKIN,  and  STEW- 
ART,  JJ. 

Lewis  Lawrence  Smith,  for  appellant 
Garrett  B.  Smedley,  for  appellee. 

BROWN,  J.  Oomelins  C.  V.  Crawford 
died  August  16,  1905,  Intestate,  and  witboot 
issue,  leaving  a  Widow  and  collateral  heirs. 
On  (October  1,  1906,  the  widow  and  one  of 
the  heirs  presented  a  petition  to  the  coart 
below  for  the  sale  of  the  real  estate  of  which 
he 'was  seised  at  the  time  of  his  death.  The 
petition  averred  that  it  was  presented  under 
Act  April  18,  1853  (P.  L.  603),  but  without 
such  an  averment  it  must  be  regarded  as 
having  been  presented  under  that  act  The 
order  of  sale  was  asked  for  because  the  real 
estate  was  "subject  to  the  lien  of  debts  not 
of  record.  Including  among  others,  funeral 
expenses,  costs  of  settling  the  estate,  taxes, 
book  debts,  paving  Hen,"  etc  No  Inventory, 
of  the  personal  estate  of  the  decedent  nor 
a  schedule  of  his  debts  accompanied  the  pe- 
tition, and,  as  it  lacked  the  jurisdictional 
averments  required  by  Act  March  29,  1832 
(P.  L.  1831-32,  190),  authorizing  a  sale  of  a 
decedent's  real  estate  for  the  payment  of 
debts,  an  order  could  not  have  been  awarded 
on  it  under  that  act  By  Act  Feb.  24,  1834 
(P.  L.  1833-34,  70),  an  executor  or  adminis- 
trator is  directed  to  apply  to  the  orphans' 
court  for  nn  order  to  sell  the  real  estate 
of  his  decedent  whenever  It  satisfactorily 
appears  that  the  personal  estate  is  insuffl- 
clent  to  pay  all  the  Just  debts  and  expenses 
of  the  administration;  but  the  act  of  1853 
does  not  authorize  a  sale  for  either  of  these 
purposes.  The  only  averment  in  this  peti- 
tion upon  whidi  the  court  had  authority  to 
order  a  sale  was  that  the  real  estate  was 
"subject  to  the  lien  of  debts  not  of  record." 
Debts  not  of  record  were  debts  of  the  dec0- 
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dent,  for  the  debts  of  tbe  helm  not  of  rec- 
ord were  not  Hens  upon  their  Interests  in 
the  land  that  descended  to  them.  To  pay 
fnneral  expenses,  the  costs  of  settling  the 
estate,  taxes,  and  paving  liens,  an  order  of 
sale  could  not  have  Issued,  for  neither  of 
these  It^ns  Is  mentioned  in  the  act  of  1853 
as  one  for  which  tbe  orphans'  court  can  or- 
der a  sale. 

On  the  presentation  of  the  petition  on  Oc- 
tober 1,  1906,  a  citation  was  directed  to  the 
heirs  who  had  not  signed  it,  to  show  cause 
why  the  order  of  sale  should  not  be  awarded, 
and  on  October  27,  1906,  it  was  awarded. 
No  sale  was  made  tinder  it,  and  on  June 
15,  1907,  an  alias  order  was  issued,  under 
which  one  of  the  properties  of  the  decedent 
was  knocked  off  at  public  sale  to  the  appel- 
lant on  July  18,  1907.  Return  Vas  made 
to  the  alias  order  on  September  16,  1907, 
and  the  court  was  asked  to  confirm  the  sale. 
Exception  was  filed  to  Its  confirmation  by 
the  appellant,  for  the  reason  that  on  Sep- 
tember 16,  1907,  more  than  two  years  had 
expired  from  the  death  of  Crawford,  and, 
as  his  debts  not  of  record  were  no  longer 
liens  upon  his  real  estate,  the  court  was 
without  authority  to  confirm  a  sale  of  it 
for  their  payment.  This  exception  was  dis- 
missed, and  tbe  sale  confirmed.  On  this  ap- 
peal the  single  question  Is  whether  a  public 
sale  of  real  estate  of  a  decedent,  made  with- 
in two  years  of  his  death  by  a  trustee  in 
pursuance  of  an  order  awarded  under  the 
act  of  1853  to  relieve  the  land  from  the  lien 
of  the  decedent's  debts  not  of  record,  can  be 
confirmed  after  the  expiration  of  two  years 
from  his  death. 

Act  June  14,  1901  (P.  L.  562),  provides: 
"That  no  debts  of  a  decedent,  except  they  be 
secured  by  mortgage  or  by  Judgment  entered 
or  revived  by  scire  facias  within  five  years 
prior  to  the  death  of  such  decedent,  shall  re- 
main a  lien  on  the  real  estate  of  such  dece- 
dent longer  than  two  years  after  the  decease 
of  such  debtor,  unless  an  action  for  tbe  re- 
covery thereof  be  commenced,  and  be  indexed 
in  tbe  Judgment  index  as  other  liens  are  in- 
dexed against  such  decedent,  his  heirs,  execu- 
tors or  administrators,  within  the  i>erlod  of 
two  years  after  his  decease,  and  duly  pros- 
ecuted to  Judgment."  Crawford  having  died 
on  August  16,  1905,  his  debts  not  of  record 
ceased,  after  August  16,  1907,  to  be  liens  on 
the  real  estate  which  descended  to  his  heirs. 
Neither  the  order  of  sale  Issued  on  October 
27,  1906,  nor  the  alias  Issued  on  June  15, 1907, 
continued  their  lien  beyond  the  statutory  peri- 
od of  two  years.  Blndley's  Appeal,  69  Pa. 
295.  When  tbe  alias  order  was  Issued,  the 
debts  of  the  decedent  not  of  record  were  lleos 
on  tbe  real  estate  of  which  he  was  seised  at 
tbe  time  of  his  death,  and  on  July  18,  1907, 
when  tbe  tmstee  exposed  a  portion  of  it  to 
public  sale  and  accepted  the  bid  of  the  appel- 
lant as  the  purchaser  of  It,  they  still  were 
liens;  bat  no  sale  of  tbe  real  estate  was  af- 
fected on  July  18,  1907.  and  none  could  have 


been  efTected  on  that  day  by  the  trustee.  All 
that  he  then  did  was  to  take  the  bid  of  tbe 
appellant  as  an  oCFer  made  to  the  court  which 
it  might,  or  might  not,  accept  in  its  discre- 
tion. Hamilton's  Estate,  51  Pa.  58.  Though 
the  court's  order  had  gone  out  for  the  sale  of 
tbe  real  estate,  until  it  approved  the  appel- 
lant's bid,  there  was  no  sale.  The  proceed- 
ings were  in  fieri  until  this  was  done,  for 
the  act  of  1853  declares  that  the  sale  of  a 
trustee  "shall  be  subject  to  tbe  approval  of 
the  court"  Brown's  Appeal,  68  Pa.  53.  "It 
Is  well  settled  that  an  orphans'  court  sale 
does  not  divest  the  title  of  the  heirs  until 
after  confirmation  thereof  and  conveyance  de- 
livered under  the  order  of  tbe  court  In  or- 
dinary sales  under  arllcles  of  agreement  be- 
tween private  parties,  the  sale,  as  to  the  ven- 
dor, works  a  conversion.  Equity  regards  that 
as  done  which  tbe  parties  to  the  agreement 
have  the  power  to  do,  and  which  they  have 
agreed  to  be  done.  *RIchter  v.  Selln,  8  Serg.  & 
R.  440.  But  orphans'  court  sales  are  made 
UBder  the  authority  of  the  court  Indeed,  the 
sale  Is  the  act  of  the  court;  tbe  administra- 
tor being  only  the  hand  of  the  court  in  mak- 
ing It  Armstrong's  App.,  68  Pa.  409,  and  It 
is  therefore  subject  to  the  approval  and  con- 
firmation of  tbe  court  Such  sales  'are  lia- 
ble to  be  vacated,'  says  Mr.  Justice  Strong, 
in  Demmy's  App.,  43  Pa.  155,  'by  a  power 
superior  to  the  purchaser,  and  against  his 
win.  Tbe  sale,  even  after  confirmation,  does 
not  divest  the  title  of  the  belrs  of  the  dece- 
dent for  it  remains  In  the  power  of  the  court 
until  a  deed  has  been  executed  and  deliver- 
ed. Until  then,  the  heirs'  right  to  maintain 
ejectment,  even  against  the  purchaser,  has  not 
gone.  Leshey  v.  Gardner,  3  Watts  &  S.  314, 
38  Am.  Dec.  764.  Until  then,  no  conversion 
takes  place,  and  if  the  heir  of  the  decedent 
die,  even  subsequently  to  the  confirmation  of 
tbe  report  of  sale,  but  before  the  deed,  his 
Interest  descends  as  land,  and  not  as  money. 
Erb  V.  Erb,  9  Watts  &  S.  147 ;  Blggert's  Es- 
tate, 20  Pa.  17.  These  cases  recognize  a  clear 
aistiuction  between  sales  made  under  order 
of  an  orphans'  court  and  private  sales.  The 
latter  are  exclusively  acts  of  the  parties,  and 
are  beyond  the  control  of  any  other  power. 
The  former  are  not  the  acts  of  the  decedent 
or  his  heirs  or  devisees.  They  are  tbe  acts 
of  the  court,  and  they  require  no  consent  of 
the  owners.  In  substantial  fact,  the  purchas- 
er buys  from  the  court  through  Its  agent 
The  court  reserves  the  power  to  decline  his 
bid,  and  to  disannul  the  act  of  Its  agent,  until 
the  sale  has  been  fully  consummated.'  To  the 
same  effect  is  Overdeer  v.  Updegraff,  69  Pa. 
110;  De  Haven's  App.,  106  Pa.  612.  The  bid 
of  the  buyer  at  an  orphans'  court  sale  Is  but 
an  offer  to  the  court,  which  tbe  court  may  or 
may  not  accept  at  its  discretion.  Hays'  Ad- 
peal,  51  Pa.  58.  If  accepted,  however,  the 
title  of  the  buyer  may  for  some  purposes,  pet- 
haps,  have  relation  to  the  date  of  his  pur- 
chase. An  administrator's  sale  of  land,  un- 
der an  order  of  tbe  orphans'  court  for  pay- 
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ment  of  debts,  1b  worthless  wltboat  conflima- 
tlon,  for  tbe  act  of  1832  expressly  requires 
It  Morgan's  App.,  UO  Pa.  271,  4  AtL  606." 
Greenougb  t.  Small,  137  Pa.  132,  20  AU.  553, 
21  Am.  St  Rep.  869.  And  so  a  sale  of  land 
t^  a  trustee  under  the  Price  act  made  for 
any  one  of  the  reasons  mentioned  In  It,  Is 
worthless  without  the  "approval  of  the  court" 

Under  our  cases  there  could  have  been  no 
▼alld  sale  of  the  decedent's  real  estate  under 
the  alias  order  of  sale  before  September  16, 
1007,  the  first  day  the  court  was  asked  to 
approve  tbe  bid  of  the  appellant;  but  on  that 
day  there  were  no  liens  of  debts  not  of  rec- 
ord, on  the  real  estate,  and.  If  not,  the  court 
was  without  authority  to  order  It  to  be  sold 
to  the  appellant  and  a  deed  acknowledged  to 
it  as  purchaser.  Jurisdiction  of  the  court,  so 
far  as  It  could  have  ordered  a  sale  of  the  real 
estate  of  the  decedent  to  relieve  it  from  tbe 
lien  of  his  debts  not  of  record,  bad  ended. 
If  the  Hen  of  these  debts  4iad  been  continued 
in  tbe  way  pointed  out  by  the  act  of  1001, 
tbe  orphans'  court  on  a  petition  presented  un- 
der the  act  of  1832,  could  have  ordered  and 
approved  a  sale  which  would  have  passed  a 
good  title  to  the  purchaser  and  allowed  cred- 
itors to  come  In  on  the  proceeds;  but  this  Is 
not  the  situation  before  us. 

In  dismissing  appellant's 'exception  to  the 
confirmation  of  sale,  the  learned  court  below 
said:  "An  orphans'  court  sole  made  for  the 
purpose  of  divesting  the  lien  of  unrecorded 
decedent's  debts,  under  an  order  Issued  and 
a  sale  had  within  tbe  statutory  period  of  two 
years,  where  return  of  sale  is  not  made  until 
after  the  expiration  of  said  period,  will  be 
confirmed,  notwithstanding  the  purchaser  ob- 
jects to  the  confirmation,  where  the  heirs  or 
devisees  do  not  object"  The  error  of  this 
is  that  the  question  is  not  one  of  the  heirs 
not  lObjectlng  to  the  sale,  but  of  tbe  authority 
of  tbe  court  to  approve  It  It  has  no  authori- 
ty to  order  or  approve  a  sale  except  as  giv- 
en, by  the  statute,  and  a  sale  made  or  ap- 
proved by  it  ijritbout  such  authority  Is  void. 
Consent  of  tbe  heirs  can  give  It  none.  They 
may  sell  the  lands  themselves  after  two  years 
from  the  death  of  their  ancestor,  discharged 
of  all  his  debts  not  of  record,  but  the  act  of 
1853  gives  no  authority  to  the  court  to  do  so 
for  them. 

Tbe  assignment  of  error  Is  sustained,  and 
the  confirmation  of  tbe  sale  by  the  court  be- 
low is  set  aside;  tbe  costs  on  this  appeal  to 
be  paid  by  the  appellee. 


(81  Conn.  252) 
AMERICAN 


V.    PACIFIC 


SURETY    CO. 
SURETY  CO. 

(Supreme  Court  of  Elrrors  of  Connecticut    Aug. 
3,  1908.) 

1.  FBAUD— PlXLDINO— SUFTICIKRCrr. 

Fraud  is  a  fact  to  be  specially  pleaded. 

2.  Same  —  Active    FBAtro  —  "Concseai,"  — 
"Concealment.  ' ' 

An  answer,  in  an  action  on  an  indemnity 
bond  to  save  baTzuiess  a  surety  on  a  contract- 


or's bcmd,  which  alleges  that  the  surety,  to  in- 
duce the  indemnitor  to  furnish  the  indemnity, 
falsely  represented  that  the  contract  was  an 
advantageous  one,  and  that  the  contractor  was 
solvent  that  the  contractor  was  insolvent  and 
known  to  be  so  by  the  surety,  "which  said  fact 
was  willfully  concealed" ;  and  that  by  virtue 
of  the  fraudulent  misrepresentations  "and  con- 
cealments" the  indemnitor  was  ftreatly  dam- 
ajsed,  etc.,  charges  fraud  through  the  suppres* 
sion  of  truth  by  falsehood,  and  not  Its  secretion 
by  silence ;  tbe  words  "conceal"  and  "conceal- 
ment" expressing  an  idea  in  consonance  with 
tbe  allegations  of  the  defense  of  active  fraud. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,   vol.  2,  pp.   1377-1382.] 

8.  Sahb— Pasbivb    Fbauo  — Evioedob  — Ad- 
hissibilitt. 

A  defendant  setting  np  the  defense  of 
fraud  by  actual  misrepresentations,  cannot,  on 
failing  to  prove  tbe  falsity  of  the  representa- 
tions relied  on.  avail  himself  of  a  ddEenae  of 
fraud  by  silence  alone. 

4.  Bonds— AcnoN»—RBCovKBT—IiCTBBBST. 

Recovery,  in  an  action  of  debt  on  a  bond, 
is  not  limited  to  the  amount  of  the  penalty, 
and  interest  on  tbe  debt  after  its  maturity  may 
be  allowed,  though  the  total  sum  exceeds  the 
penalty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  8.  Bonds,  |  243.] 

5.  Sam^i— Time   of   CoHPtTFATioN- Matobitt 
OP  Pbincipax. 

The  interest  recoverable  in  an  action  of 
debt  on  a  bond  is  limited  to  interest  from  the 
thne  of  breach,  for  that  is  the  date  when  Um 
debt  accrues. 

[Ed.  Note.— For  cases  in  jwlnt  see  Cent  Dig, 
vol.  8,  Bonds,  |  243.] 

6.  INDEMNITT— Obuoatioh  or  iRDKKItrrOB. 

An  indemnitor,  agreeing  to  indemnify  the 
surety  of  a  city  contractor,  and  save  it  harm- 
less from  every  claim,  judgment  etc.,  and  place 
it  in  funds  to  meet  every  claim,  judgment  etc., 
is  not  required  to  place  tbe  surety  in  funds  until 
requested ;  and,  where  no  demand  was  made  by 
the  surety  until  tbe  rendition  of  a  judgment 
against  it  after  it  and  the  indemnitor  |iad  de- 
fended the  action  on  the  theory  of  nonliability, 
there  was  no  breach  of  obligation  until  the  ren- 
dition of  judgment  and  interest  became  recover- 
able from  that  time  only. 

[Ed.  Note. — For  cases  in  i>oint  see  Cent  Di^ 
vol.  27,  Indemnity,  S  21.] 

Appeal  from  Superior  Court,  New  Haven 
County;   George  W.  Wheeler,  Judge. 

Action  on  an  Indemnity  bond  by  the  Ameri- 
can Surety  Company  against  the  Pacific  Sure- 
ty Company.  From  a  Judgment  for  plaintlfT, 
defendant  appeals.    Conditionally  affirmed. 

The  plaintiff  was  surety  upon  a  bond  given 
by  the  National  Steam  Economizer  Company, 
as  principal,  to  the  city  of  New  Haven,  to 
secure  the  faithful  performance,  by  said  prin- 
cipal, of  its  contract  with  said  city  for  tlte 
installation  of  certain  heating  and  ventilat- 
ing apparatus  In  a  city  building.  Tbe  facts 
relating  to  the  giving  of  this  bond,  and  those 
which  led  up  to  a  suit  by  the  city  thereon, 
are  fully  stated  in  the  case  of  New  Haven  v. 
National  Economizer  Co.,  79  Conn.  482,  65 
Atl.  959.  That  action  finally  resulted  In  a 
judgment  against  the  plaintiff  rendered  May 
24,  1906,  for  the  sum  of  $14,907.56  damages. 
The  cause  of  action  therein  was  found  to 
have  accrued  July  27, 1903,  and  interest  from 
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fbat  date  waa  Indnded  In  the  Jndement  Xhla 
Judgment  the  plaintiff  subsequently  paid,  as 
also  tbe  costs  of  suit  and  expenses  Involved. 
Shortly  after  the  delivery  of  tbe  bond  to 
the  city,  the  Economizer  Company  gave  to 
the  plaintiff  Its  written  order  upon  the  city 
for  the  first  $5,000  to  become  due  under  said 
contract  Subsequently  the  plaintiff  released 
this  order,  and  In  part  consideration  therefor 
the  defendant,  on  September  11,  1902,  execut- 
ed and  delivered  to  the  plaintiff  the  bidem- 
nlty  bond  in  suit  This  instrument  was,  in 
its  ipertlnent  parts,  as  follows:  "American 
Surety  Company  of  New  Yorlc,  hereinafter 
called  the  surety,  having,  at  the  request  of 
the  National  Steam  Economizer  Company,  ex- 
ecuted that  certain  bond,  dated  November 
11,  1901,  in  the  siun  of  fifteen  thousand  dol- 
lars, conditioned,  in  substance,  for  the  faith- 
ful performance  by  the  National  Steam  Econ- 
omizer Company,  of  a  contract  with  the  city 
of  New  Havm  for  the  construction  of  a  heat- 
ing and  ventilating  apparatus  in  tbe  new 
high  school  building  in  York  Square  in  the 
city  of  New  Haven,  a  copy  of  which  bond 
Is  hereto  annexed,  and  at  or  about  tlie  time 
of  the  execution  thereof,  there  having  been 
delivered  to  the  said  American  Surety  Com- 
pany of  New  York  certain  collateral,  and  the 
eald  National  Steam  Economizer  Company 
having  requested  the  said  American  Surety 
Company  of  New  York  to  release  the  said 
collateral:  Now  therefore,  In  consideration  of 
the  said  American  Surety  Company  of  New 
York  releasing  said  collateral  and  continuing 
as  surety  upon  the  said  bond,  tbe  said  Na- 
tional Steam  Economizer  Company,  as  prin- 
cipal, and  tbe  Pacific  Surety  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  OalKomia,  as  surety,  do  hereby  un- 
dertake and  agree:  (1)  That  they  will  at  all 
times  Indemnify  and  save  haxmleas  the  said 
Am^ean  Surety  Company  of  New  York  from 
and  against  every  claim,  demand,  liability, 
cost,  charge,  expense,  suit,  order.  Judgment 
and  adjudication  whataoerver,  and  will  place 
the  said  American  Surety  Company  of  New 
York  In  funds  to  meet  every  claim,  demand, 
liability,  cost,  charge,  expense,  suit  order. 
Judgment  or  adjudication  against  it  by  rea- 
son of  such  suretyship  and  before  it  shall  be 
required  to  imy  the  8am&  (2)  That  upon  the 
making  of  any  demand,  or  the  giving  of  any 
notice  or  the  Institution  of  any  proceeding, 
preliminary  to  determining  or  fixing  any  lia- 
bility whlUi  the  said  American  Surety  Com- 
pany of  New  York  may  be  called  upon  to  dis- 
charge by  reason  of  such  suretyship,  they  wlU 
Immediately  notify  the  said  American  Surety 
Company  of  New  York  thereof  in  writing  at 
Its  office  No.  100  Broadway  In  the  dty  of 
New  York.  •  •  •  (5)  That  the  liabUlty 
of  the  Pacific  Surety  Company  herein  shall 
be  limited  to  the  sum  of  seventy-five  hundred 
doUars  ($7,500.00) ;  it  being  understood  that 
tbe  American  Surety  Company  of  New  York 
■ball  be  oitltled  to  full  hidemnlfication,  as 


hereinbefore  provided,  from  such  Pacific  Sure- 
ty Company,  up  to  said  amount"  -< 
The  defendant  was  duly  notified  by  the 
plaintiff  of  the  claim  made  upon  It  by  the 
city,  and  counsel  for  the  defendant  were.  In 
cori^espondence  with  plaintiff's  counsel  rela- 
tive to  the  action  upon  the  bond,  aided  in  tbe 
preparation  of  its  answer,  were  present  dur- 
ing a  portion  of  the  trial,  and  were  kept  ad- 
vised of  tbe  progress  of  the  action.  This  con- 
duct on  the  part  of  the  defendant  was  accom- 
panied with  a  statement  that  it  was  with- 
out prejudice  to  its  claim  of  nonliability. 
Upon  the  rendition  of  the  Judgment  the  plain- 
tiff made  demand  upon  the  defendant  for  re- 
imbursement pursuant  to  the  obligation  of 
the  bond.  At  the  time  of  the  commencement 
of  the  city's  action  against  the  plaintiff  the 
Elconomizer  Conqpany  was  and  baa  since  re- 
mained insolvent.  The  defendant's  answer 
contained  two  defenses  In  form.  The  first 
admitted  the  first  paraffkraph  of  the  complaint, 
which  set  up  the  execution  and  delivery  of 
the  bond,  and  pleaded  want  of  knowledge  or 
information  as  to  the  remaining  allegationa, 
which  set  up  the  breach.  The  second,  which 
waa  double,  contained  a  defense  which  play- 
ed no  part  in  tbe  trial,  and  the  defense  of 
fraud  Inducing  tbe  contract  outlined  in  tbe 
opinion.  This  embodied  the  defendant's  real 
defense,  in  support  of  which  Ita  evidence  was 
offered,  and  to  which  Its  evidence  was  con- 
fined. 

Walter  J,  Walsh  and  Frederick  H.  Nash, 
for  appellant  George  D.  Watrous  and  Henry 
F.  Farmelee  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  Tbe  defendant  offered  evidence  to 
prove  that  the  plaintiff.  In  order  to  Induce 
the  defendant  to  give  the  bond  In  suit  made 
to  the  defendant  certain  false  and  fraudulent 
representations  material  to  the  risk  assumed 
by  the  terms  of  the  b(md  and  relied  upon  by 
the  defendant  Tbe  defense  of  fraud,  thus 
attempted  to  be  established,  waa  within  the 
allegations  of  the  special  defense,  and  the 
evidence  offered  in  support  of  It  was  received 
and  submitted  to  the  Jury  with  Instructions 
which  are  not  complained  ot  What  is  com- 
plained of  Is  the  instruction  of  the  court, 
in  substance,  that  while  the  defense  of  fraud- 
ulent concealment  of  truth,  resulting  from 
false  representations,  was  before  the  Jury 
under  the  pleadings,  one  of  fraudulent  con- 
cealment resulting  from  passive  silence  only 
was  not,  so  that,  If  the  defendant  should 
fall  to  establish  the  making  of  false  repre- 
sentations as  charged,  it  could  not  assert  the 
claim  of  defense  that  the  plaintiff  had  been 
guilty  of  fraudulent  conduct  In  remaining 
silent  with  respect  to  facta  withhi  Its  knowl- 
edge material  to  the  riak,  when  It  was  Its 
duty  to  disclose  them  to  the  defendant 

Fraud  la  a  fact  to  be  speclaliy  pleaded. 
Practice  Book,  1908,  p.  250,  i  180.  The  fraud 
pleaded  in  this  case  is  active  fraud,  and 
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none  other.  The  allegations  setting  up  a 
fraud  are  confined  to  the  following:  First, 
there  are  those  wlilch  aver  that  the  plaintiff^ 
In  order  to  Indnce  the  defendant  to  furnish  to 
the  former  the  bond  in  suit  and  the  indemni- 
ty thereby  provided,  made  to  the  latter  a 
variety  of  statements  and  representations 
about  the  risk,  to  wit,  that  the  contract  for 
the  performance  of  which  the  plaintiff  had 
become  surety  was  an  advantageous  one,  that 
there  had  been  no  default  thereunder,  that 
the  contractor  was  all  right  In  every  partic- 
ular, including  solvency  and  business  ability, 
that  the  plaintiff  was  perfectly  satisfied  with 
the  risk  incurred  by  it  under  Its  bond,  that 
it  was  a  safe  risk,  and  that  there  were  no 
reasons  why  an  indemnity  bond  to  be  given 
by  the  defendant  would  not  be  a  safe  risk. 
It  Is  then  alleged  that  each  of  said  represen- 
tations was  material,  that  the  defendant  be- 
lieved and  acted  upon  them  and  each  of  them 
in  entering  into  its  obligation,  and  that  each 
was  false  and  known  to  be  false  when  made. 
Then  follows  a  statement  of  the  alleged  fact 
In  respect  to  each  of  said  representations  by 
which  it  would  appear  that  each  was  false 
and  known  to  be  false.  In  connection  with 
one  of  these  statements,  and  one  only,  it  is 
said  that  the  fact  was  that  the  contractor, 
whose  contract  was  the  subject-matter  of 
the  indemnity,  was  wholly  Insolvent  at  the 
time  of  the.  r^resentation  of  his  solvency, 
and  known  to  the  plaintiff  to  be  so,  and  it 
is  added:  "Wliich  said  fact  was  willfully 
concealed."  Following  these  several  state- 
ments is  the  conclusion  that,  "by  virtue  of 
said  fraudulent  misrepresentations  and  con- 
cealments, the  defendant  was  greatly  damag- 
ed and  would  not  have  given  said  indemnity 
bond  had  the  true  state  of  facts  been  disclos- 
ed and  had  the  plaintiff  not  been  guilty  of 
making  said  fraudulent  misrepresentationa 
and  concealments." 

The  defendant  hangs  its  right  to  avail  it- 
self of  the  defense  of  fraud  by  silence  where 
there  is  a  duty  to  speak,  upon  the  slender 
thread  of  the  use  of  the  words  "conceal" 
and  "concealment,"  as  stated,  and  the  refers 
ence  to  the  absence  of  a  disclosure  of  the 
true  state  of  facts  in  the  dosing  sentence. 
It  Is,  however,  too  plain  for  argument  that 
the  pleader  had  In  mind  only  active  fraud. 
He  was  complaining  of  misrepresentatlonB 
of  fact,  and  the  concealment  of  truth  referred 
to  was  not  a  concealment  by  silence,  but  con- 
cealment resulting  from  the  assertion  of  a 
contrary  fact  The  fault  found  with  the 
plaintiff  was,  not  that  It  did  not  speak,  and 
thus  passively  concealed  truth,  but  that  It 
uttered  falsehood,  and  thus  actively  conceal- 
ed it  It  was  thus  that  the  true  state  of 
facts  was  claimed  to  have  been  undisclos- 
ed and  not,  as  the  defendant  now  urges 
that  he  had  the  right  to  show,  by  tlie  passive 
act  of  silence.  That  this  Is  so  is  removed 
from  the  domain  of  doubt  when  it  Is  borne  In 
mind  that  the  fact  which  alone  is  alleged  to 


have  been  concealed  relates  to  a  matter  con- 
cerning which  a  statement — a  false  state- 
ment— Is  alleged  to  have  been  made.  The  fact 
alleged  to  have  been  concealed  was,  the  Bcon- 
omlxer  Company's  insolvency.  The  prior 
averment  is  that  it  was  expressly  represented 
to  be  solvent  There  was  no  room  here  for 
passive  concealment  by  mere  sil^ice,  and  the 
pleader  manifestly  and  necessarily  had  no 
thought  of  charging  any  fraud  otherwise 
than  by  the  representations  already  set  up, 
and  he  charged  n(me.  He  was  charging 
fraud  through  the  suppression  of  truth  t>y 
falsehood,  and  not  its  secretion  by  silence. 
The  presence  in  the  answer  of  the  isolated 
words  upon  which  so  much  reliance  is  now 
placed  was.  It  is  quite  apparent,  simply  an 
accident  resulting  from  a  choice  of  language. 
They  were  properly  used  to  express  an  idea 
in  consonance  with  the  allegations  of  the 
defense,  but  not  the  idea  now  sought  to  be 
imported  Into  the  answer  through  them.  The 
court  was  therefore  right  in  not  permitting 
the  defendant  falling  In  his  proof  of  false 
r^resentattons,  to  avail  himself  of  a  defense 
of  fraud  by  the  passive  means  of  silence  alone. 
This  being  the  case,  we  have  no  occasion  to 
consider  the  question,  discussed  at  length  in 
argrument,  as  to  the  rule  of  duty  in  the  mat- 
ter of  disclosing  information  possessed  which 
is  applicable  to  a  party  In  the  position  which 
the  plaintiff  occupied. 

The  cause  of  action  upon  which  judgment 
was  rendered  against  the  plaintiff  in  favor 
of  the  city  of  New  Haven  accrued  on  July 
23,  1903,  and  in  that  judgment,  which  was 
for  the  sum  of  (14,907.66,  interest  from  tliat 
date  was  included.  In  the  present  case,  the 
jury  was  told  that  if  a  verdict  was  rendered 
for  the  plaintiff  it  should  be  for  the  sum  of 
(7,600,  with  Interest  thereon  to  date  from  July 
27,  1903.  The  defendant  jnsOy  complains  of 
this  instruction.  Recovery  in  an  action  of  debt 
on  a  Ixmd  is  not  limited  to  the  amoimt  of  the 
penalty.  Interest  upon  the  debt  after  It  is 
due  may  be  allowed,  although  the  total  sum 
is  thereby  made  to  exceed  the  penalty.  Lewis 
v.  Dwight,  10  Conn.  95,  102;  Carter  v.  Car- 
ter, 4  Day,  80,  4  Am.  Dec.  177.  The  interest 
which  may  thus  be  recovered  is,  however,  lim- 
ited to  interest  from  the  time  of  breach ;  this 
I>eing  the  date  when  the  debt  is  said  to  ac- 
crue. Carter  v.  Carter,  supra.  The  theory 
upon  which  this  recovery  of  interest  is  per- 
mitted is  that  there  lias  been  an  unlawful 
detention  of  money  after  the  duty  to  pay  It 
came  into  existence,  and  the  Interest  is  al- 
lowed as  damages  therefor.  Selleck  v.  French, 
1  Conn.  82,  83,  6  Am.  Dec  186;  Jones  v. 
Mallory,  22  Conn.  386,  392.  As  between  title 
plaintiff  and  the  city  of  New  Haven,  it  was 
found  that  the  debt  from  the  former  to  the 
latter  upon  the  bond  then  in  suit  became  due 
July  23,  1903.  It  does  not  follow,  as  the 
court  below  seems  to  have  assumed,  that 
this  defendant's  bond  to  the  plaintiff  was 
broken  at  the  same  time.    The  teat  inquiry 
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la:  Wben  did  this  defendant,  by  t&e  terms 
of  Its  obllgatlcoi  to  the  plaintiff,  come  under 
the  dnty  of  paying  to  the  latter  the  prin- 
cipal Bom  which  it  has  become  holden  to 
pay?  Its  agreement  was  to  indemnify  the 
plalntlfC  and  save  it  harmless  from  and 
against  erery  claim,  demand,  cost,  charge, 
expense,  gnlt,  order,  Judgment,  and  adjudica- 
tion whatsoever,  -and  place  tiie  plaintiff  In 
fnnds  to  meet  every  claim,  demand,  liability, 
cost,  charge,  exx>ense,  suit,  order.  Judgment, 
or  adjudication  against  it  by  reason  of  such 
suretyship  and  before  it  shall  be  required  to 
pay  the  same.  It  can  scarcely  be  said  that 
the  latter  portion  of  this  obligation  re<iuired 
the  defendant  to  place  the  plaintiff  in  funds 
until  requested,  and  in  this  case  no  such  re- 
ipiest  is  claimed.  No  demand  of  any  sort  was 
made  until  the  judgment  in  the  suit  by  the 
city  was  rendered.  Until  that  time  the  plain- 
tiff was  acting  in  harmony  with  this  defend- 
ant in  contesting  Its  liability,  and,  as  the 
corollary  of  Its  assertion  of  nonliability,  was 
assuming  a  position  In  which  there  was  no 
liability  to  It  on  the  part  of  the  defendant, 
and  therefore  no  duty  on  the  tatter's  part 
to  pay  It  anything.  Until  the  Judgment  was 
rendered  which  negatived  this  contention  and 
established  the  plaintiff's  liability  to  the  city, 
there  ^as  no  duty  on  the  part  of  the  defend- 
ant to  indemnify  the  plaintiff  by  the  payment 
of  the  17,500  or  any  part  thereof.  Interest, 
therefore,  was  not  recoverable  on  said  sum  as 
money  unlawfully  detained  from  the  plaintiff. 
The  instruction  for  the  Inclusion  In  the  ver- 
dict of  Interest  upon  |7,500,  from  July  27, 1903, 
to  May  24,  1906,  the  date  of  the  Judgment  in 
the  d^'s  suit  against  the  plaintiff,  was  there- 
fore erroneous,  and  the  verdict  upon  which 
Judgment  was  rendered  too  large  by  the 
separable  and  ascertainable  sum  of  $1,271.25. 
There  Is  error,  and  a  new  trial  Is  granted, 
unless  the  plaintiff  flies  a  remittitur  as  of 
the  date  of  the  Judgment  for  $1,271.25.  AU 
concur. 


(SI  Conn,  m 

STATE  V.  FERRIS. 

(Supreme  Court  of  Errors  of  Connecticut.    Aur. 
3,  1908.) 

1.  Rape— Bleubnts— "Cabhai.  ELKOWixoas" 
AND  "Abuse." 

In  a  prosecution  under  Oen.  St.  1902,  | 
1148,  providing  that  any  person  who  shall  car- 
nally now  and  abase  any  female  under  16  years 
ot  age  shall  be  punished,  etc.,  the  terms  "carnal 
knowledge"  and  "abuse,"  in  the  statute,  mean 
carnal  knowledge,  and  "carnal  knowledge'' means 
sexual  bodily  Intercourse,  and  the  term  "abuse" 
■bould  not  be  owstrued  independently,  as  re- 
quiring  proof  of  injury  to  the  genital  organs  in 
addition  to  interconrse^ 

\Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  42,  Rape,  {  7. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4^-50,  973-976.] 

2.  IlTDICTiCKNT    AND    INFORMATION— VABIARCB 

— TncK  AS  Essence  of  Offense. 

Time  b  not  of  the  essence  of  the  offense  of 
lape,  and  proof  that  it  occurred  a  week  before 


or  a  week  after  the  time  charged  in  the  informa- 
tion would  be  a  substantial  proof  of  the  date  as 
alleged:  it  being  competent  for  the  state  to 
prove  that  the  offense  was  c<Hnmitted  on  any 
daie  within  the  statute  of  limitations  prior  to 
the  filing  of  the  information. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  i  548.] 

8.  Gbiminax  Law— Defenses— AI.IBI. 

After  the  state  had  offered  testimony  fixing 
the  date  of  the  crime  as  the  date  charged  in  the 
information,  and  no  evidence  was  offered  to  show 
it  was  committed  on  any  other  day,  defendant 
could  pw>ve  an  alibi  by  snowing  it  was  impossi- 
Ue  for  him  to  commit  the  crime  on  that  date. 
4.  Rape— Tbiai/— iNSTBucnoNs— Applioabu,- 

ITT  TO  EVIDEI«CB. 

Where  the  defense  was  an  alibi,  the  court 
instructed  that  it  was  not  essential  to  a  convic- 
tion that  the  criminal  act  be  committed  on  the 
exact  date  charged  in  the  information,  a  sub- 
Etantial  compliance  bein^  sufScient,  and  there- 
after the  defense  of  alibi  and  the  evidence  were 
fully  called  to  the  Jury's  attention.  Defendant 
claimed  that  aa  the  state  had  offered  evidence  to 
prove  the  crime  was  committed  on  July  2d,  as 
charged,  and  there  was  no  evidence  It  was  com- 
mitted on  any  other  date,  and  as  defendant  had 
offered  evidence  of  an  alibi  on  the  date  charged, 
the  first  part  of  the  court's  instruction  was  er- 
roneous. Held,  that  the  jury  could  not  have 
placed  defendant's  construction  upon  the  instroo- 
tion  80  as  to  disregard  the  defense  of  alibi,  and 
the  instruction  was  not  erroneous  in  that  re- 
spect 
6.  Cbihinal  Law— AppxaI/— Habigless  Ebbob 

— Instbuctiohb. 

In  a  prosecution  for  rape,  defendant  was 
not  harmed  by  the  court's  remarks,  after  calling 
attention  to  the  evidence  tending  to  show  that 
the  girl  was  under  16  years  of  age,  that  so  far 
as  he  knew  there  was  no  evidence  from  which 
they  could  infer  she  was  over  16. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  8160.] 

Appeal  from  Superior  Court,  Fairfield 
County;    George  W.  Wheeler,  Judge. 

Frederick  Ferris  was  convicted  of  car^ 
nally  knowing  and  abusing  a  female  under 
16  years  of  age,  and  he  appeals.    AfQrmed. , 

Frederic  A.  Bartlett,  Frederick  D.  Keeler, 
and  Israel  J.  Cohn,  for  appellant  Stiles 
Judson,  State's  Atty.,  for  the  SUte. 

THAYER,  J.  Section  1148  of  the  General 
Statutes  of  1902,  under  which  the  informa- 
tion was  filed,  provides  that  any  person  who 
shall  carnally  know  and  abuse  any  female 
under  the  age  of  16  years  shall  be  punished. 
The.  court  Instructed  the  Jury  that  the  terms 
"carnal  knowledge"  and  "abuse,"  when  ap- 
plied to  a  female  under  the  age  of  consent 
In  such  a  statute,  mean  carnal  knowledge, 
that  "carnal  knowledge"  means  sexual  bodily 
connection  or  sexual  Intercourse,  and  that 
the  term  "abuse"  is  not  to  be  construed  In- 
dependently and  aa  compelling  proof  of  in- 
Jury  to  the  genital  organs  in  addition  to  car^ 
nal  knowledge.  The  Jury  were  then  instruct- 
ed that  the  state  must  prove  an  act  of  in- 
tercourse as  charged,  but  need  not  prove,  in 
addition,  any  Injnry  to  the  genital  organs. 
The  defendant's  first  assignment  of  error 
questions  the  correctness  of  this  portlcn  at 
the  charge.  The  charge  was  correct.  The 
predae  question  here  raised  was  before  os 


Digitized  by 


Google 


588 


70  ATLANTTO  BEPORTEB. 


HOomW 


and  fally  considered  In  a  recent  case.  State 
V.  Sebastian,  81  Ciono.  1,  69  Atl.  1054.  It 
M  iinneceBsary  to  further  consider  It  her& 

Tt»  coart  properly  instructed  the  Jury  that, 
as  time  la  notot  the  esseace  of  the  cAense 
charged,  It  was  not  essential  to  a  conviction 
tliat  the  criminal  act  sihould  be  proved  to 
have  been  committed  on  the  precise  day  laid 
In  the  information,  that  a  substantial  com- 
pliance with  the  date  was  enough,  and  tliat 
a  week  before  or  a  week  after  would  be  a 
substantial  compliance  with  the  proof  as  to 
time.  The  defendant  objects  to  this  portion 
of  the  charge  both  upon  the  ground  that  It  is 
not  a  correct  statement  of  the  law  and  that 
as  the  state  had  offered  evidence  to  prove, 
and  claimed  to  have  proved,  that  the  crim- 
inal act  was  committed  on  the  2a  day  of  Ju- 
ly, as  charged  in  the  information,  and  no 
evidence  had  been  ottered  to  prove  that  it 
was  committed  on  any  other  day,  and  as  evi- 
dence of  an  alibi  as  to  that  date  had  been 
Introduced  by  the  defendant,  the  charge  was 
unfair  to  him.  The  defendant  claims  that 
the  state  should  have  been  confined  to  proof 
of  an  act  committed  on  the  precise  day  alleg- 
ed in  the  information,  because,  as  he  claims, 
he  was  only  bound  to  be  prepared  to  defend 
against  an  act  committed  on  that  day;  but 
he  was  bound  to  meet  any  evidence  admissi- 
ble under  the  allegation  which  might  be  of- 
fered, and  under  the  allegation  it  was  compe- 
tent to  prove  that  the  crime  was  committed 
on  any  day  prior  to  the  filing  of  the  informa- 
tion and  within  the  statute  of  limitations; 
but  after  the  state  had  offered  Its  testimony 
fixing  the  date  of  the  crime  as  the  day  al- 
leged In  the  information,  and  no  evidence 
had  been  offered  tending  to  show  that  It  had 
been  committed  on  any  other  day.  It  was  a 
good  defense  for  the  defendant  to  show  that 
It  was  impossible  for  him  to  commit  the  act 
<»  that  day.  This  be  might  do  by  proving  an 
alibi.  If,  therefore,  the  charge  Is  susceptible 
of  the  construction  which  the  defendant  puts 
upon  It,  namely,  that  It  Instructed  the  Jury 
that  they  might  without  evidence  find  that 
the  act  was  committed  on  some  other  day 
than  that  fixed  by  the  state  and  supported 
ly  the  evidence.  It  was  erroneous;  but  we 
think  that  the  charge  as  a  whole  is  not  sus- 
c^tlble  of  this  construction.  In  the  portion 
selected  by  the  defendant  for  criticism,  the 
court  was  speaking  of  the  allegatkins  of  the 
complaint- and  what  might  be  proved  under 
them  and  what  questions  were  thereby  pre- 
sented. Later,  the  claims  of  the  parties,  the 
defendant's  defense  of  an  alibi,  and  the  evi- 
dence in  the  case  were  fully  and  fairly  call- 
ed to  the  attention  of  the  Jury  and  comment- 
ed on,  and  the  Jury  were  told  that  it  was  for 
them  to  find  whether  the  girl  or  the  defend- 
ant had  told  the  truth,  and  that  the  Jury 
were  to  examine  the  two  statements  in  the 
light  of  the  other  evidence  in  the  case  search- 
ing for  such  corroboration  of  the  respective 
statements  as  might  be  found  in  the  evl- 
dence^  and  after  such  search  to  say  whether 


the  state  had  proven  the  accused  guilty  as 
charged  beyond  a  reasonable  doubt  We 
think  that  the  Jury  could  not  have  under* 
stood  ftrom  the  charge  that  they  might  tmm 
the  evidence  find  that  the  criminal  act  was 
committed  on  some  other  day  than  that  tes- 
tified to  and  80  disregard  the  def  endantf  s  de- 
fense of  allbL 

It  is  within  the  provluoe  of  the  court  to 
call  the  attention  of  the  Jury  to  the  evidencs 
or  lack  of  evidence  bearing  upon  any  point 
in  issue  in  the  case  and  to  comment  upon  tb» 
weight  of  the  evidence,  so  long  as  he  does  not 
direct  or  advise  the  Jury  how  to  decide  the 
matter.  State  v.  DuJDCy,  67  Oonn.  626,  629, 
18  Atl.  791;  State  ▼.  Rome,  64  Oonn.  329, 
837,  80  Atl.  67;  State  T.  Fetterer,  65  Conn. 
287,  280,  82  Ati.  394.  The  defendant  was 
not  harmed  by  the  Judge's  Buggestl(Hi  to  file 
Jury  In  which,  after  calling  their  attrition 
to  the  evidence  tending  to  prove  that  the . 
girl  w«8  under  16  years  of  age,  he  said  to 
them  that,  so  far  as  he  knew,  there  was  ne 
evidence  from  whldi  they  ccmld  yinfer  that 
she  was  over  16. 

There  la  no  errae.    All  concur. 


(SI  Conn.  UO 
CLARK  T.  STAR  OF  HOPE  LODGB  NO.  12, 
ORDBR  OF  SHEPHERDS  OF 
BETHIiEHEM. 

(Saprone  Court  of  BrroTs  of  Connecticot    Anc 
3,  1908.) 

1.  BKiTEriciAi.  AssooiATiom  ^  Buranrs  — 
Suspension'  or  Mbscbeb. 

Though  a  by-law  of  a  beneficial  society  pro- 
vides that  a  member  who  is  13  weeks  in  arrears 
for  dues  shall  stand  sasi>ended  from  sick  benefits, 
yet  there  being  another  by-law  that  a  member, 
while  8i<^  and  entitled  to  benefits  cannot  be  sus- 
pended for  nonpayment  of  dnes  accruing  during 
such  illness,  suspension  for  nonpayment  of  dnes, 
accruing  during  the  sickness  and  more  than  13 
weeks  after  the  recovery  of  the  member,  does 
not  debar  her  of  right  to  recover  benefits  for  the 
time  of  her  sickness. 

2.  Saks  — KoncB  or  Siokkesb  — Waivkb  or 
Defcctb. 

The  evident  purpose  of  the  by-law  of  a  ben- 
eficial society  tltat  tne  member  shall  report  his 
sickness,  being  to  enable  the  society,  tbroaeh  its 
relief  committee,  cliarged  with  the  duty  of  rec- 
ommending beneJBts,  to  ascertain  the  real  condi- 
tion of  the  memlwr,  and  to  prevent  imposition 
on  the  society,  any  defect  in  the  form,  manner, 
or  time  of  giving  the  notice  of  report  is  waived 
by  such  committee,  with  the  sanction  of  tlie 
society,  acting  on  it. 

Appeal  fron)  City  Conrt  of  New  Haven; 
Richard  H.  Tyner,  Judge. 

Action  by  Llllle  Clark  against  the  Star  of 
Hope  Lodge  No.  12,  Order  of  Shepherds  of 
Bethlehem.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Charles  S.  Hamilton  and  George  A.  T^ier, 
for  appellant.    Carl  A.  Mean,  for  appellee. 

HALL,  J.  The  plaintiff  brings  this  action 
to  recover  benefits  she  claims  to  be  entitled  to 
receive  under  the  by-laws  of  the  defendant 
society,  on  account  of  her  sickness  from  De- 
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cember  10,  1906,  to  March  11,  1907,  amount- 
ing, at  $4  per  week,  to  $52. 

These  prorlslona  are  amMig  the  by-laws  of 
the  society:  "A  member  who  Is  tblrteoi 
weeks  In  arrean  for  dues  shall  stand  sus- 
pended from  sick  benefits.  •  *  •  Any  mem- 
ber of  thU  lodge  becoming  111,  or  disabled,  de- 
siring benefits,  must  report  in  writing  to  the 
scribe,  stating  the  nature  of  illness  or  disabil- 
ity, tbe  benefit  to  date  from  the  time  of  said 
report,  and  failure  to  make  such  report  wUI 
forfeit  the  right  to  benefits.  •  •  •  All 
benefits  must  be  recommended  by  the  relief 
-committee  and  roted  by  a  majority  of  all 
present."  The  defendant  contends  that  these 
proylfiions  forbid  a  recovery  by  tbe  plalntlfF 
upon  the  facts  found.  First,  It  la  said  that  it 
appears  that  on  the  Stb  of  July,  1907,  tbe 
plaintiff  was  suspended  from  all  benefits  on 
account  of  her  failure  to  pay  dues  since  Jan- 
uary 27,  1907;  but  there  is  a  proTiston  of  the 
by-laws  that  a  member,  while  sick  and  enti- 
tled to  benefits,  cannot  be  suspended  for  the 
nonpayment  of  dues  accruing  during  such  Ill- 
ness. The  suspension  of  the  plaintiff  for  the 
nonpayment  of  dues  accruing  after  March  11, 
1907,  would  therefore  not  debar  her  from  re- 
•coverlng  benefits  for  illness  before  that  date. 

Next,  it  is  claimed  that  the  plaintiff  failed 
to  give  the  required  notice  or  report  of  her  Ill- 
ness. It  is  found  that  prior  to  December  10th 
a  lady  wrote  (we  may  assume  at  the  plaln< 
tUTs  request)  to  the  accountant  of  the  defend- 
ant lodge  notifying  her  of  the  plaintiff's  sick- 
ness; that  tbe  contents  of  such  letter  were 
communicated  to  the  scribe;  that  thereafter 
-the  relict  committee,  whose  duty  it  was  to  rls- 
It  Bick  members  and  report  their  condition, 
visited  the  plaintiff  until  after  March  11, 
1907,  and  reported  to  the  lodge  at  every 
meeting  ni^t  As  the  evident  purpose  of  the 
required  notice  was  to  enable  the  society, 
through  its  relief  committee,  to  ascertain  the 
real  condition  of  a  member  claiming  to  be  ill, 
-and  80  prevent  imposition  upon  tbe  society  by 
a  feigned  Illness,  such  actlm  of  the  relief 
-committee,  sanctioned  by  the  lodge,  was  a 
waiver  of  any  defect  ki  tbe  form  of  the  man- 
ner or  time  of  the  giving  of  tbe  plaintiff's  no- 
tice or  report  ot  her  illness. 

Finally,  It  seems  to  be  claimed  that  It  ap- 
pears that  no  benefits  were  recommended  by 
tbe  relief  committee,  and  none  were  "voted 
l>y  a  majority  of  all  present,"  but  that  the  re- 
port of  said  committee  and  the  vote  of  the 
lodge  were  adverse  to  tbe  plaintiff,  and  that 
the  plaintiff  failed  to  appeal  therefrom.  The 
finding  discloses  no  such  facts.  On  the  con- 
trary, it  is  found  that  the  relief  committee  re- 
ported that  the  plaintiff  was  entitled  to  behe- 
flts,  but  no  minute  of  such  recommendation 
was  entered  in  the  record  by  the  scribe.  If 
the  report  and  vote  thereon  had  been  that 
she  was  not  entitled  to  benefits,  notice  of  such 
action  wouldi  have  been  given  the  plal-ntlff  to 
enable  ber  to  appeal  from  such  decision  if  she 
desired  to.  While,  it  is  not  expressly  found 
that  the  recommendation  of  the  committee 


was  adopted  by  a  majdrify  vote,  sneh  was  tbe 
only  notice  given  to  the  plaintiff.  The  de- 
fendant denies  in  Its  answer  that  benefits 
were  recommended  by  the  relief  committee  or 
voted  by  the  lodge,  as  required.  The  Judg- 
ment file  shows  that  the  Issues  so  raised  by 
the  pleadings,  as  to  the  recommendation  of 
benefits  by  the  relief  committee,  and  the  adop- 
tion or  approval  of  such  recommendation  by 
the  lodge  by  "a  majority  vote  of  all  present," 
were  found  for  the  plaintiff.  We  find  noth- 
ing In  the  finding  of  facta  Inconslatent  with 
that  conclusion. 
There  la  no  error.    AQ  concur. 

(81  Conn.  Ut) 
SEARLES  V.  DB  LADSON  et  ox. 

(Supreme  Court  ot  Errors  of  CJonnecticnt.    Aug. 
3,  1908.) 

1.  Advebsb  PossEsaioH— Hobtjxb  Ghasaotbb 
or  Possession— Claiu  of  Owhxbship— In- 
TENT  to  Disseise. 

Where  one  enters  and  takes  possession  ot 
land  as  his  own  and  performs  acta  of  ownership, 
his  possession  Is  adverse  and  a  disseisin,  the  act 
of  entering  being  an  assertion  of  his  own  title 
and  a  denial  of  title  in  all  others,  and  it  is  im- 
material that  be  was  mistaken  and  would  not 
have  entered  if  he  had  known  the  facts. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
voL  1,  Adverse  Possession,  }  865.] 

2.  Ohaufebtt  and  MAiimnANCK— GaABT  or 
LAND  Held  Advebselt. 

Gen.  St.  1902,  g  4042,  provides  that  all  con- 
v^ances  of  land,  of  which  the  grantor  Is  ousted 
I^  entry  itnd  possession  of  another,  unless  to 
the  person  in  actual  possession,  are  void.  The 
predecessors.  In  title  of  defendant's  grantor 
claimed  the  land  In  controveisy  and  the  bouse 
thereon  and  held  adverse  possession  thereof. 
Thereafter  plaintiff's  grantor  conveyed  to  de- 
fendant's grantor  another  tract,  with  intent  to 
establish  a  line  between  their  property  which 
would  leave  the  disputed  land  in  posseission  of 
defendant's  grantor,  and  the  latter  remained  in 
possession  of  the  disputed  tract  and  the  house 
until  he  conveyed  it  to  defendants,  who  entered 
into  possessioii  both  being  ignorant  that  it  was 
on  the  land  of  plaintiff's  grantor.  Held,  that 
plaintiff's  grantor  was  ousted  of  the  land  upon 
which  the  bouse  was  situated,  and,  when  he  sub- 
sequently conveyed  to  plaintiff,  the  deed  was 
void  under  the  statute  in  so  far  as  it  attempt- 
ed to  convey  that  land. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  9,  Champerty  and  Maintenance,  {|  52-61.] 

Appeal  from  Ckturt  of  Ciommon  Pleas,  New 
Haven  County ;  William  L.  Bennett,  Judge. 

Action  in  the  nature  of  ejectment  by  Ennis 
N.  Searles  against  Edwin  S.  De  Ladsou  and 
wife.  From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Henry  F.  Farmelee  and  Seth  W.  Baldwin, 
for  aK>eIlant  E.  P.  Arvine  and  William  F. 
Alcorn,  for  appelleea. 

THAYEB,  J.  It  appears  from  the  finding 
that  on  July  2,  1898,  Frank  P.  Clark,  the 
predecessor  in  title  of  the  plaintiff,  and  Wal- 
lace E-  Clark,  the  predecessor  In  title  of  the 
defendants,  owned  adjoining  lots  of  land, 
known  respectively  as  lot  4  in  blodi  5  and  lot 
1  in  block  1  on  a  map  of  building  lots  at  Mor- 
ris Cove  la  N9W  Haven.    Prior  to  that  date 
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a  honiie  tud  been  boQt  upon  lot  1,  one  cor- 
ner of  which  extended  westerly  across  the 
line  between  the  two  lots  and  occupied  the 
land  here  in  controversy,  a  small  triangular 
section  of  lot  4.  Prior  to  that  time  the  house 
and  the  land  upon  which  it  stood  had  been  in 
the  actual,  open,  notorious,  and  exclusive  pos- 
session of  the  predecessors  In  title  of  the  de- 
fendants, who  had  taken  the  rents  and  profits 
thereof  to  themselves  under  a  claim  of  owner- 
ship and  in  the  belief  that  the  same  were  sit- 
uated within  the  boundaries  of  lot  No.  1.  On 
July  2,  1898,  a  quitclaim  deed  was  given  by 
Frank  P.  to  Wallace  E.  Clark  of  a  triangular 
piece  of  land  adjoining  and  extending  the  en- 
tire length  of  the  westerly  boundary  of  Wal- 
lace E.  Clark's  lot  In  negotiating  and  mak- 
ing this  conveyance,  it  was  the  expressed  in- 
tention of  both  parties  to  the  deed  to  estab- 
lish a  line  between  their  properties  which 
should  80  run  as  to  leave  the  house  and  the 
land  on  which  it  stood  on  Wallace  E.  Clark's 
side  of  the  line,  and  both  parties  believed  that 
the  deed  did  establish  a  line  between  their 
properties  running  to  the  west  of  the  land 
covered  by  the  house  and  clearing  the  same. 
Whether  it  did  so  in  fact  the  court  does  not 
find,  but  assumes,  In  accordance  with  the 
plaintiff's  claim,  that  it  did  not.  After  the 
deed  was  given,  Wallace  E.  Clark  remained 
in  possession  of  the  house  and  the  land  cover- 
ed thereby,  claiming  to  own  the  same  and 
taking  the  rents  and  profits  thereof  until  July 
3,  1900,  when  he  conveyed  the  premises  with 
the  house  thereon  to  the  defendants,  and  they 
took  possession  thereof.  At  this  time  both 
said  Wallace  E.  and  the  defendants  were  ig- 
norant that  the  house  projected  over  the 
boundary  line,  and  they  believed  that  it  stood 
wholly  upon  the  land  of  Wallace  E.  Clark, 
and  the  defendants  bought  the  premises  and 
occupied  the  same  in  the  belief  thi^t  the  land 
covered  by  the  house  was  a  part  of  the  land 
purchased  by  and  conveyed  to  them.  Since 
July  3,  1900,  they  have  remained  in  open,  ac- 
tual, and  notorious  possession  of  said  house 
and  the  land  covered  thereby,  claiming  to 
own  the  same  and  taking  the  rents  and  profits 
thereof.  On  May  1,  1905,  while  the  defend- 
ants were  so  In  possession  of  the  land  In  con- 
troversy, Frank  P.  Clark  delivered  to  the 
plaintiff  a  warranty  deed  of  the  land  now 
claimed  to  belong  to  the  plaintiff  and,  as 
claimed  by  the  plaintiff  and  assumed  as  a 
fact  by  the  court,  of  the  land  in  controversy. 
Upon  these  facts  the  court  ruled  that.  In  so 
far  as  the  deed  purported  to  convey  the  land 
In  controversy  to  the  plaintiff.  It  was  void 
under  the  statute  against  the  sale  of  pretend- 
ed titles.  Gen.  St  1902,  $  4042.  The  correct- 
ness of  this  ruling  is  the  only  question  pre- 
sented by  the  appeal. 

It  Is  the  plaintiff's  dalm  that  at  the  time 
he  received  his  deed  his  grantor,  Frank  P. 
Clark,  upon  the  facts  found,  was  not  ousted 
of  the  land  In  controversy  by  the  entry  and 
possession  of  the  defendants;  that  entry  and 
possession  being  under  a  mistaken  belief  as 


to  tbe  true  boundary  line  between  them  and 
Clark.  The  claim  Is  that  to  make  the  pos- 
session adverse  and  constitute  an  ouster  there 
must  be  an  intent  to  disseise  the  owner,  and 
that  the  belief  that  they  owned  to  tbe  line 
to  which  they  occupied  negatives  such  an  in- 
tent, and  their  occupation  will  therefore  be 
presumed  to  be  in  subordination  to  the  title 
of  the  true  owner.  There  are  anthorlties 
which  sustain  this  view.  We  liad  occasion  to 
examine  the  question  here  presented  in  the 
case  of  French  v.  Pearce,  8  Conn.  439,  21  Am. 
Dec.  680,  where  a  similar  claim  was  made. 
After  a  consideration  of  the  authorities.  It 
was  there  held,  following  the  earlier  case  of 
Bryan  v.  Atwater,  6  Day.  161,  5  Am.  Dec. 
136,  and  cases  in  other  Jurisdictions,  that  to 
render  possession  adverse  it  Is  not  necessary 
that  it  should  be  with  a  wrongful  Intent  to 
disseise  the  true  owner,  or  accompanl^  with 
a  denial  of  his  title,  or  with  a  claim  of  title 
in  the  person  entering,  and  that  where  a  per- 
son enters  and  takes  possession  of  land  as  his 
own,  taking  the  rents  and  profits  to  himself 
and  managing  with  it  as  an  owner  manages 
with  his  own  property,  the  possession  is  ad- 
verse and  a  disseisin.  The  very  act  is  held  to 
be  an  assertion  of  bis  own  title^  and  thus 
equivalent  to  a  denial  of  the  title  of  all  oth- 
ers, and  it  does  not  matter  that  be  was  mis- 
taken, and  that,  had  he  been  better  Informed, 
he  would  not  have  entered  on  the  land.  Tbls 
has  since  been  adhered  to  as  tbe  law  in  tliis 
state  and  still  has  our  approval.  There  ia  no 
necessity  therefore  for  a  discussion  of  the  ar- 
guments advanced  by  the  plaintiff  and  the 
cases  which  he  cites  by  which  a  different  view 
is  claimed  to  be  sustained. 

The  court  correctly  held  that  the  plalntllTs 
grantor  was  ousted  of  the  land  upon  which 
the  defendants'  house  was  situated  at  the 
time  he  gave  the  plaintiff  the  deed  nnder 
which  he  claims  title.  The  deed  therefore,  so 
far  as  It  purports  to  convey  the  land  in  con- 
troversy, was  void  under  section  4042  of  the 
Genera]  Statutes  of  1902,  and  the  plaintiff 
failed  to  prove  that  he  had  a  cause  of  action 
against  the  defendants.  Judgment  was  prop- 
erly rendered  against  him. 

Tbere  is  no  error.    All  concor. 

(81  CODO.  2(1) 

HINCKLEY  V.  CITY  OF  DANBURY. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
3,  1908.) 

1.  municipal  cokpokations  -—  defects  iw 
Streets— Action  for  Injuries— Negliges ce 
OF  Fellow  Traveler. 

In  an  action  against  a  city  for  Injories,  nn- 
der  tbe  statute  rendering  a  city  liable  to  travel- 
ers Injured  by  a  defect  in  the  higliway,  if  the 
culpable  negligence  of  a  fellow  traveler  was  the 
proximate  cause  of  the  injury  plaintiff  cannot 
recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1670.] 

2.  Carriers — Passenqerst-Duties  of  Motor- 
man  TO  Passengers. 

As  a  representative  of  the  street  car  com- 
pany, tbe  motorman  owes  to  every  passenger  ex- 


Digitized  by 


Google 


Conn.) 


HINOKLEY  V.  CITY  OP  DANBURY. 


591 


tnordinary  care,  and  the  highest  reasonable  de- 
gree of  care  consistent  with  the  operation  of  the 
road  is  due  from  the  company  to  any  passenger 
who  might  be  on  the  running  t>oard.,  and  such 
passenger  should  be  given  warning  by  the  motor- 
man,  or  condoctor,  of  possible  danger  from  an 
obstruction  which  might  injure  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  1087-110&] 

3.  Masteb  and  Sebvart— Fbixow  Scbtartb 
— Oabe  Rbquibed  to  Each  Othxb. 

Tbe  conductor  and  motorman  of  a  street 
car,  being  fellow  servants,  owed  to  eadi  other 
a  much  less  degree  of  care  to  prevent  injniy 
from  obstmction  in  the  street  than  they  owe  to 
passengers. 

4.  MuNiCTPAX  Oobpobations  —  Defects  in 
Stbebt^Aotion  fob  Injubies— Pboxulate 
OArsE. 

A  barrier  was  erected  by  the  city  in  the 
street  near  the  street  car  track  to  protect  an 
excavation,  the  barrier  extending  close  to  the 
mnning  board  of  the  car  as  it  passed,  and  the 
motorman  on  the  first  trip  in  the  morning,  noti- 
cing that  it  was  near  the  running  board,  slowed 
up,  plaintiff,  the  conductor,  being  then  on  the 
rear  of  the  car,  and  on  the  return  trip  the  mo- 
torman'a  attention  was  directed  to  a  wagon  on 
the  street,  and  he  did  not  see  if  any  one  was 
on  the  running  board  or  given  any  warning  of 
the  obstruction,  and  plaintiff,  who  was  then  on 
the  running  board,  was  struck  by  the  obstruc- 
tion and  injured.  Held,  in  an  action  against 
the  city  for  the  injuries  sustained,  that  the 
motorman's  prmcipaldaty  was  to  the  passengers, 
and  he  was  not  bound  to  assume  that  the  con- 
ductor did  not  observe  the  obvious  danger  of 
the  obstruction,  and  hence  his  failnre  to  warn 
the  latter  thereof  was  not  negligence  constitut- 
ing the  proximate  cause  of  his  injuries  so  as  to 
bar  a  recovery. 

5.  Tbiai/— Taking  Qttestion  fbojc  Juby— Stjf- 
FiciENOT  OF  Evidence. 

When  the  proof  relied  on  to  support  the 
claim  of  liability  is  so  weak  tbat  a  verdict  for 
claimant  would  be  properly  set  aside,  it  is  with- 
in the  court's  discretion  to  instruct  the  jury  not 
to  consider  such  evidence. 

raid.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol  46,  Trial,  {{  881-388.] 

Appeal  from  Court  of  Common  Fleas,  Fair- 
field County;  Howard  B.  Scott,  Judge; 

Personal  Injury  action  by  George  W.  Hinck- 
ley against  tibe  city  of  Danbury.  From  a 
Judgment  for  plalatifl,  defendant  appeals. 
No  error. 

J.  Moss  Ives,  for  appellant  John  R.  Booth, 
toe  appellee. 


BAXiDWIN,  O.  J.  Workmen  employed  by 
the  defendant  city,  having  made  an  excava- 
tion In  one  of  Its  streets  to  connect  private 
premises  with  Its  water  main  and  sewer, 
erected,  at  the  close  of  the  day,  a  barrier  for 
the  protection  of  travelers,  part  of  which 
came  near  a  street  railway  track.  The  plain- 
tlflF  was  a  conductor  on  the  street  car  whlcb 
made  tbe  first  run  past  this  point  the  next 
mominK.  As  It  approached  the  barrier  on 
this  trip,  tbe  motorman,  thinking  it  was  pret- 
ty close  to  the  running  board  and  might  come 
over  It,  slowed  up,  but  got  by  without  hit- 
ting It  At  this  time  there  were  no  passen- 
gers on  the  car  but  the  conductor,  who,  as 
be  knew,  was  on  the  rear  platform  attend- 


ing to  his  duties,  and  be  did  not  speak  to 
him  of  tbe  incident  or  give  him  warning.  On 
the  return  trip,  as  the  car  approached  the 
barrier,  the  motorman  forgot  its  existence, 
his  attention  being  attracted  by  a  team  on 
tbe  other  side  of  tbe  street  which  he  feared 
might  be  driven  on  the  railway  track,  and 
did  not  look  at  the  place  of  tbe  excavation, 
nor  turn  to  see  If  any  one  was  on  the  run- 
ning board,  nor  give  any  warning  of  danger 
to  any  one.  Tbe  plaintiff,  at  this  time,  was 
on  thp  running  board,  and  bis  left  leg  was 
broken  by  coming  in  ccmtact  with  tbe  bar- 
rier. These  were  practloilly  undisputed  facts. 
The  defendant  claimed  tbat  tbe  proximate 
cause  of  tbe  injury  was  the  negligence  of 
tbe  motorman  In  not  giving  some  warning 
to  those  who  were  or  might  be  on  tbe  run- 
ning Ix>ard;  but  the  court  charged  tbe  Jury 
tbat  no  act  of  omission  on  bis  part  had  been 
shown  which  could  prevent  a  recovery.  If 
they  found  that  tbe  plaintiff  was  struck  by 
tbe  barrier  while  standing  with  both  feet 
on  tbe  running  board. 

It  Is  open  to  question  whether  tbe  cause 
of  action  stated  in  the  complaint  is  one  up- 
on tbe  statute  rendering  municipal  corpora* 
tlons  liable  to  travelers  injured  by  a  defect 
in  a  highway.  We  shall  assume,  however, 
tbat  It  is,  and  therefore  that,  If  tbe  culpable 
negligence  of  one  traveling  with  the  plaintiff 
was  a  proximate  cause  of  tbe  Injury,  there 
Is  no  cause  of  action.  Bertram  v.  Sharon, 
71  Conn.  686,  48  Atl.  143,  46  Ii.  R.  A.  144, 
71  Am.  St  Rep.  225;  Upton  y.  Windham, 
75  Conn.  288,  291,  5S  Atl.  660,  96  Am.  St. 
Rep.  197.  We  shall  assume  also  (without 
deciding)  tbat  tlie  motorman  was,  as  respects 
tbe  plaintiff,  a  fellow  traveler  within  the 
meaning  of  this  rule. 

Tlie  trial  court;  however,  was  right  In  tbe 
instructions  given.  Tbe  only  facts  In  proof 
regarding  tbe  acts  and  omissions  of  tbe  mo- 
torman are  those  which  bare  been  stated. 
These  showed  no  failure  to  do  his  duty. 
Having  exercised  due  caution  in  approaching 
the  barrier  on  the  trip  out  and  having  found 
that  tbe  car  cleared  it,  he  was  not  bound, 
as  respects  the  plaintiff,  to  keep  his  eye  up- 
on it  or  upon  blm  on  tbe  return  trip.  It  was 
a  patent  obstruction,  which  tbe  conductor, 
as  well  as  be,  bad  an  opportunity  to  see. 
As  tbe  representative  of  the  street  car  com- 
pany, tbe  motorman  owed  to  every  pas- 
senger on  tbe  car  extraordinary  care.  As  to 
any  of  them  who  might  be  on  tbe  running 
board,  tbe  highest  reasonable  degree  of  care, 
vigilance,  and  forethonght,  which  was  con- 
sistent with  tbe  mode  of  conveyance  and  tbe 
practical  operation  of  the  road,  was  due  from 
tbe  company,  and  this  required  that  they 
should  I>e  given  warning  of  the  possible  dan- 
ger, as  tbey  came  near  the  barrier.  A  duty 
to  give  It  may  have  rested  upon  blm.  If  It 
were  not  given  by  tbe  conductor;  but  tbe 
conductor  and  motorman  were  fellow  serv- 
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anta,  and  owed  eacb  other  a  macb  less  de- 
gree of  care.  The  motorman  was  not  tound 
to  assnine  that  the  conductor  had  not  ob- 
served or  would  not  observe  what  was  ob- 
Yloua  to  any  one  who  looked  about  him.  On 
the  contrary,  the  slowing  up  of  the  empty 

.car  on  Its  trip  out,  as  It  passed  the  barrier, 
would  naturally  have  called  the  conductor's 
attention  to  the  cause  of  the  delay.     The 

-prime  duty  of  the  motorman  on  the  trip 
back  was  to  the  passengers.  He  was  right  In 
keeping  his  eye  on  the  team  In  front,  so  as  to 
avoid  a  possible  colllslou  with  It  That  in 
■o  doing,  and  by  reason  of  his  safely  passing 
the  barrier  a  few  minutes  before,  be  forgot 
for  the  moment  that  it  existed,  and  gave  no 
warning  to  tbe  plalntlfF,  could  furnish  no 
sufficient  ground  for  an  imputation  of  negli- 
gence, constituting  a  proximate  cause  of  tbe 
injury  to  the  latter. 

When  the  proof  relied  on  in  support  of  a 
dalm  Is  so  weak  that,  if  a  verdict  were 
rendered  in  fav«r  of  the  plalmant.  It  would 
be  properly  set  aside  by  the  court.  It  is 
within  the  discretion  of  the  trial  judge  to 
instruct  the  Jury  to  give  such  evidence  no 
consideration.  The  case  at  bar  fell  within 
this  rule. 
There  Is  no  error.    All  concur. 


(U  Conn.  143) 

BRETHAUEK  v.  SCHORER  et  al. 

(Supreme  Court  of  Errots  of  Connecticut.    Aug. 
8,  1908.) 

1.  Appeai.  aud  Ebbob  —  Ci.aivs  Not  Madb 
Below, 

Claim  that  the  title  was  not  In  tbe  remain- 
ing plaintiff,  made  for  the  first  time'  on  appeal, 
in  an  action  on  a  note,  brought  by  the  sole  heir 
of  intestate  and  Iiia  administratrix,  tlie  name  of 
the  administratrix,  on  her  death,  being  dropped 
as  party,  by  stipulation,  and  the  answer  setting 
up  tbe  aole  defenae  of  limitations,  comes  too 
late. 

2.  WiTNESSEB— Cbedibiutt— Bqualitt. 

There  ia  no  such  thing  as  a  legal  equality 
of  credibility  between  witnesses;  but  the  testi- 
mony of  eacn  is  to  tie  weighed  for  what  it  seems 
to  the  trier  to  be  worth,  in  view  of  Its  character, 
the  demeanor  of  the  witness,  and  the  probability 
or  improbability  that  what  he  says  is  true. 
8.  Pbincipai.  and  Agent— Evidence. 

A  payment  by  the  wife  of  Interest  on  a  note 

?iven  by  her  and  her  husband  warrants,  withoat 
urther  proof  of  authority,  a  finding  of  payment 
by  both,  preventing  the  l>ar  of  the  statute. 

Appeal  from  Superior  Court,  New  Haven 
County;   Milton  A  Shumway,  Judge. 

Action  by  Frederick  H.  Brethauer  against 
Pauline  Schorer  and  husband.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 


Benjamin  Slade,  for  appellants.  David  B. 
Fitzgerald  and  Walter  J.  Watsb,  for  appel- 
lee. 

BALDWIN,  a  J.  The  note  in  suit  waa 
given  by  a  man  and  his  wife  In  1876,  payable 
on  demand,  with  Interest  semiannually,  and 
secured  by  a  second  mortgage  of  real  estate. 
The  payee  died  In  1878.  In  1903  the  adminis- 
tratrix of  bis  estate  turned  it  over,  without 
indorsing  it,  to  tbe  sole  heir  at  law,  who  has 
since  had  it  in  Ills  possession.  This  suit  was 
brought  soon  afterwards  by  bim  and  the  ad- 
ministratrix. In  May,  1907,  she  died,  and  in 
November  her  name  was  dropped  as  a  party, 
by  stipulation.  The  answer  had  set  up  as  the 
sole  defense  the  statute  of  limitations. 

No  claim  was  made  before  or  at  the  trial 
that  the  title  to  tbe  note  was  not  in  the  re- 
maining plaintiff,  and  the  court  found  that  it 
was.  Such  a  claim  is  made  on  this  appeal, 
but  It  obviously  comes  too  late. 

The  other  grounds  of  error  which  are  as- 
signed rest  on  exceptions  to  the  special  find- 
ing of  facts  In  regard  to  the  payments  of  In- 
terest within  six  years.  The  plaintiff  testi- 
fied that  he  had  received  from  Mrs.  Scborer 
the  Interest  accruing  on  the  note  down  to 
and  including  that  due  in  the  spring  of  1898, 
and  the  court  so  found.  It  is  contended  that 
this  is  a  finding  against  the  evidence.  There 
was  certainly  much  testimony  to  the  con- 
trary, but  we  see  nothing  in  the  record  (which 
brings  up  that  of  all  the  witnesses)  to  indi- 
cate that  the  court  was  not  warranted  in 
coming  to  tbe  result  which  it  did. 

Mrs.  Schorer  testified  that  she  made  no 
interest  payments  after  1893,  and  the  defend- 
ants claimed  on  the  trial  that  the  credibility 
of  her  testimony  "was  entitled  to  the  same 
weight"  as  that  of  the  plaintiff.  This  claim 
was  properly  overruled.  Apparently,  its 
meaning  was  that  her  testimony,  as  matter  of 
law,  stood  on  an  equal  footing,  as  to  credibil- 
ity, with  his.  There  Is  no  such  thing  as  a 
legal  equality  of  credibility  between  witness- 
es. The  testimony  of  each  is  to  be  weighed 
for  what  it  seems  to  the  trier  to  be  worth, 
in  view  of  its  character,  the  demeanor  of  the 
witness,  and  the  probability  or  Improbability 
that  what  he  says  Is  true. 

It  was  undisputed  that  whatever  Interest 
was  paid  was  received  from  Mrs.  Schorer. 
Mr.  Schorer  contends  that  her  acts  cannot 
bind  him.  Their  relation  was  such  aa,  witb.° 
out  other  proof  of  authority,  to  warrant  the 
finding  of  payments  within  six  years  by  both, 
and  the  judgment  against  both,  aocordlnxly. 

There  is  no  error. 
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(81  vt  ns) 

VAN  DTKB  et  ti.  -r.  COUSLi 
(Supreme  Onirt  of  Termont    Essex,    Aug.  U,  ISOt.) 

1.  Equitt— "Cboss-Bux." 

A  motion  to  strike  tiM  cnMs-billt  M  b«inc 
based  on  matters  irrelevant  to  tbe  case  made  by 
the  orifinal  bill,  !■  properly  OTermled ;  tbe  real 
basis  o!  the  bill  to  enjoin  waste  pending  oraton' 
action  of  ejectment  being  a  claimed  lorfeitar* 
of  the  contract  of  purchase,  nnder  which,  if  in 
force,  defendant  has  rights  paramonnt  to  those 
of  orators  on  tbe  ease  made  by  tUeir  bill ;  and 
defendant  by  his  anawer  denying  a  forfeiture  in 
equity,  and  by  cross-bill  praying  that  the  con- 
tract be  performed,  and  that  further  prosecution 
of  orators'  action  of  ejectment  be  enjoined,  so 
that  the  croes-biU  is  a  pn>ceeding  to  piocura  a 
complete  determination  of  a  matter  already  in 
litigation,  and  the  new  facta  introduced  by  it 
being  ancil  only  as  are  necessary  to  have  Iwfore 
tlie  court  in  tbe  decision  of  the  questions  raised 
ia  the  original  suit,  to  enable  it  to  do  tnll  and 
complete  justice  to  all  parties  in  respect  to  the 
cause  of  action  on  which  orators  rest  their  right 
to  aid  or  relief. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1758-1761 ;  vol.  S,  p. 
7624.] 

2.  Yerdok  and   PuBCHABXft— Fobritokx  0* 

CORTBACT. 

Even  if  time  be  of  the  essence  of  a  contract 
of  sale  of  land,  nonperformance  of  tbe  condi- 
tions of  payment  does  not  ipso  facto  work  a  for- 
feiture; forfeiture  being  made  optional  with 
the  vendor  by  the  proviuon  that,  if  tbe  vendee 
shall  fail  in  tat  performance  of  any  of  tbe  agree- 
ments on  his  part  to  be  performed,  the  vendor 
may,  if  be  sees  fit,  declare  the  contract  forfeited. 

&  Baux— OoifTXTAnCK  TO  Thibd  Pkbson. 

A  vendor,  by  bis  conveyance  to  a  third  per- 
son of  the  land  sold,  does  not  elect  to  rescind  hia 
contract  of  sale;  the  conveyance  being  express- 
ly made  subject  to  tbe  vendee's  fights  nnder  the 
contract,  and  in  connection  therewith  the  not* 
of  the  vendee  for  the  purdiase  money  twins 
transferred  to  the  grantee  in  the  conveyance. 

[Ed.  Note.— For  cases  in  point,  soe  CenL  DIg> 
vol.  48,  Vendor  and  Purchaser,  |  177.] 

4.  gAira— Tnnc  roa  Deci^biro  FoBmruBE. 

Tbe  right  of  a  vendor  under  a  contract  of 
sale  to  forfeit  it  for  nonperformance  of  condi- 
tions must  be  exercised  promptly  oa  &«  occur- 
rence of  a  default. 

5.  Apfxai.  and  Ebbob— Pbesuhftior. 

Vhe  trial  court  having  found  facts  from 
which  it  could  legitimately  infer  waiver  of  for- 
feiture of  a  contract  of  purchase  of  land,  it 
will,  in  favor  of  tbe  decree,  lie  presoaied  that 
such  inference  was  made  by  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Ebror,  {  3764.] 

&  Vendob  and  Pttbchaseb  —  FoBixiTDBK  or 

OoNTBAcrr— Waives  of  Bioht. 

Failure  to  make  payments  at  the  times  pro- 
Tided  in  a  contract  of  sale  of  land,  and  the  com- 
mission of  waste  prohibited  by  the  contract,  be- 
ing acquiesced  in  or  waived,  cannot  afterwards 
famish  ground  for  forfeiting  the  contract. 

[Bid.  Note.— For  cases  in  point,  see  CJent  Dig. 
TOi.  48,  Vendor  and  Purchaser,  |  S74.] 

7.  Saub— Bvbden  or  Pboof. 

Parties  secldng  to  avail  themselvea  of  the  op- 
tional pririiege  of  tbe  vendor  to  forfeit  the  con- 
tract of  sale  for  violation  of  its  provision  that 
'  the  vendee  shall  not,  before  payment  of  purchase 
money,  commit  any  waste,  by  cutting  trees,  otb- 
ar  tban  shall  be  necessar^  in  clearing  tbe  land 
and  for  his  ose  for  buildmgs,  fences,  and  fuel, 
have  th«  burden  of  showing  that  the  cutting 
done  was  not  for  tha  permitted  purpose*. 
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&  SPBcmo  Pexfobkarcb— BnoKNOx— Adiob- 
siBiurr. 

Testimony  of  B.,  in  an  action  by  the  vendee 
for  specific  performance,  that  he  went  to  tlie  per- 
sons representing  the  vendor  and  informed  them 
he  was  ready  to  pay  the  amount  due  on  tba 
purchase  price,  cannot  be  said  to  have  been  im- 
properly admitted,  on  tbe  ground  tbat  they  were 
not  obliged  to  accept  payment  ol  a  stranger ;  it 
not  appearing  that  in  his  testimony  as  to  such 
interview  he  did  not  show  that  he  stated  to  them 
that  he  was  sent  by  the  vendee  to  make  tbe  pay- 
ment 

9.  BaICK— TSNDEB. 

To  support  a  suit  by  the  vendee  for  specific 
performance,  and  this  tbough  tbe  relief  is  sought 
oy  cross-bill,  it  is  not  necessary  that  he  shall 
have  made  a  formal  tender  of  toe  amount  due, 
where  the  assignees  of  tbe  vendor  liave  brought 
ejectment  against  tbe  vendee  for  the  land,  there- 
by at  least  attempting  to  rescind  the  contract, 
and  have  thereafter  brought  a  bill  under  oath  to 
enjoin  waste  by  him  pending  the  injunction  suit, 
thereby  in  effect  asserting  that  the  contract  baa 
been  terminated,  as  nnder  such  circumstances  a 
formal  tender  would  have  been  useless. 

(Ed.  Note. — ^For  cases  in  point,  see  CJent.  Dig. 
roh  44,  Specific  Performance,  |  285.] 

10.  Sahs— ESftect  or  Bbxaoh  or  Oontbaot. 

Though  the  vendee  has  not  justified  his  cut- 
ting of  timber  on  tbe  land  after  notice  that  the 
assignees  of  the  vendor  intended  to  insist  on 
their  legal  rigfats  under  the  contract  in  case  of 
future  breaches,  tbe  contract  living  the  vendor  a 
right  to  declare  it  forfeited  in  case  of  cutting 
of  timber  except  for  use  on  tbe  premises,  this 
will  not  deprive  him  of  the  right  to  specific  per- 
formance ;  he  having  the  equitable  title  and  tbe 
rightful  possession  of  the  land,  and,-  though  the 
assignees  of  tlie  vendor  bave  the  legal  title,  the 
extent  of  their  interest  in  equity  being  as  se- 
euritv  for  the  amount  due,  and  tbe  right  of  for- 
torfatnre  being  only  In  aid  of  tbe  security,  and 
the  value  of  tbe  amount  cut  being  only  $70,  and, 
while  tbe  amount  due  on  the  contract  is  $700, 
the  place,  with  the  improvements  made  by  the 
vendee,  being  worth  from  $2,500  to  $3,000,  and 
the  vendee  if  denied  specific  performance,  being 
without  adequate  remedy, 

11.  Sake— Laches. 

The  vendee  having  taken  and  retained  nnin- 
terrupted  possession  under  the  implied  terms  of 
his  contract,  ever  by  his  acta  showing  a  fixed, 
marked  intention  to  carry  the  contract  into  ex- 
ecution, without  any  declaration  or  act  by  tbe 
venders,  or  their  assignees  before  bringing  eject- 
ment against  him,  other  than  in  recognition  of 
a  continuance  of  the  contract  in  force,  mere 
lapse  of  time  will  not  prejudice  Ua  right  to  spe- 
cific performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  If  325-337.] 

12.  Same— Gbantebs  or  Yen  dob. 

Persons  taking  a  deed  of  land  with  full 
knowledge  tliat  another  held  a  contract  of  its 
purchase  from  their  grantor,  and  subject  to  liis 
rights  under  it,  stand  with  reference  to  it  as 
did  tbe  vendor,  and  will  be  compelled  to  perform 
by  a  conveyance  of  the  land  in  tbe  same  manner 
and  to  the  same  extent  as  would  he,  had  he  re- 
tained the  legal  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  44,  Specific  Performance,  f  63.] 

13.  Save— Fabtieb. 

A  vendor,  having  conveyed  the  land  to  oth- 
ers tban  the  vendee,  la  not  a  necessary  party  to 
a  suit  by  the  vendee  against  them  for  specific 
performance. 

[Ed.  Note.— For  cases  in  point,.see  Cent  Dig. 
ToL  44,  Specific  Performance,  |  844.] 

14.  Noncx— OoNRBUonvK  Nonox  — Beoobd 
or  Subsequent  Deed. 

Tbe  record  of  a  deed  is  not  constructive  no- 
tice to  one  who  ia  the  equitable  owner  of  tbe 
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land  and  In  possession  nnder  a  prior  contract  of 
pniyitiase  from  the  grantor,  subject  to  which  the 
deed  is  made. 

Appeal  In  Chancery,  Essex  County;  Woi. 
H.  Taylor,  Chancellor. 

Suit  by  Thomas  H.  Van  Dyke  and  another 
against  Damon  L.  Cole  for  Injunction.  De- 
fendant had  a  decree  under  his  cross-bill  fbr 
specific  performance,  and  orators  appeal.  Af- 
firmed and  remanded,  with  mandate. 

Some  time  in  the  summer  of  18S5,  the  de- 
foidant  bought  the  land  In  controversy, 
known  here  as  the  "Cole  Land,"  of  Florien 
Harriman,  the  owner,  for  the  agreed  price  of 
$315,  of  which  the  defendant  then  paid  $10 
In  cash  and  gave  his  note  for  the  balance, 
$305,  dated  June  10,  1885,  and  payable  to 
the  vendor,  or  order,  in  installments;  $30 
one  year  from  date,  $25  two  years  from  date, 
and  five  annual  Installments  of  $50  each 
thereafter,  all  with  interest  annually.  At  the 
same  time  they  mutually  executed  under  seal 
a  contract,  or  bond,  whereby  the  party  of 
the  first  part  (vendor)  "for  the  consideration 
hereinafter  mentioned,  hereby  agrees  to  sell 
to  the  said  party  of  the  second  part  (the  de- 
fendant), who  hereby  agrees  to  purchase," 
the  lands  here  in  question.  "The  said  par^ 
of  the  second  part  hereby  agrees  to  pay  to 
said  party  of  the  first  part,  for  the  said  prem- 
ises, the  sum  of:"  Then  follows  the  consid- 
eration, and  provisions  for  the  payment  of 
the  installments  in  the  note  which  Is  describ- 
ed. The  contract  was  always  in  the  defend- 
ant's possesslcm  until  In  January,  1000,  when 
it  was  burned  with  his  dwelling,  and  no  copy 
or  record  of  It  was  found.  The  master  finds 
that  it  contained  provisions  as  follows:  "And 
the  said  party  of  the  second  part  also  agrees 
to  pay  all  taxes  and  assessments  which  have 
been  Imposed  on  said  premises  during  this 
current  year,  and  all  of  which  shall  hence- 
forth be  imposed  on  said  premises;  and  not 
to  commit  or  suffer  any  waste  or  damage  on 
said  land,  by  cutting  down,  carrying  ofC,  or 
destroying  any  timber  or  trees,  growing  or 
being  thereon,  other  than  shall  be  necessary 
In  clearing  said  land  for  cultivation,  or  for 
making  necessary  buildings  and  fences  on  the 
same,  or  for  necessary  fuel.  And  the  said  par- 
ty of  the  first  part  does  hereby  agree  that  on 
payment  of  the  purchase  money  and  interest, 
and  the  performance  of  the  agreements  and 
stipulations  as  aforesaid,  by  and  on  the  part 
of  the  said  party  of  the  second  part,  he  will, 
'by  a  good  and  sufficient  warrantee  deed,  con- 
vey or  cause  to  be  conveyed  to  the  party  of 
the  second  part,  his  heirs  or  assigns,  the 
aforesaid  hereditaments  and  premises.  And 
it  is  hereby  agreed  that  If  the  said  party  of 
the  second  part  shall  fall  in  the  performance 
of  any  of  the  aforesaid  agreements  or  stip- 
ulations on  his  part  to  be  performed,  then  it 
shall  be  lawlFul  for  the  said  party  of  the  first 
part,  at  any  time  after  such  default,  if  be 
sees  fit,  to  declare  this  contract  forfeited  and 
vacated,  and  to  re-enter  upon  and  take  pos- 
fieesion  of  said  premises,  and  all  buildings 


and  improvements  therecm,  and  to  sell  and 
dispose  of  the  same  to  any  person  or  persons 
whomsoever;  and  the  said  party  of  the  first 
part  shall  and  may  retain  all  sums  of  money 
paid  by  the  said  party  of  the  second  part,  or 
any  subsequent  purchaser,  as  and  for  liquidat- 
ed damages  for  such  failure." 

On  tiie  making  of  this  contract  the  deSeai- 
ant  immediately  went  into  the  actual  posses- 
sion of  the  land  under  it,  and  from  that  time 
hitherto  has  been  in  possession  thereof  and 
occupied  it  as  bis  hcmie.  The  note  was  not 
paid  according  to  its  terms,  but  payments 
have  been  made  thereon  as  follows:  Before 
October  6,  1889,  the  defendant  performed 
labor  for  the  vendor  and  let  him  have  a  har- 
ness, total  in  value  $38.50,  which  amount  was 
agreed  upon  on  that  date  and  Indorsed  on 
the  note  by  the  consent  of  both  parties;  a 
payment  of  $18  by  way  of  work  in  haying  by 
defendant's  son,  in  1890;  in  1691,  a  payment 
of  $18.50,  by  similar  work  of  defendant's 
son;  in  March,  1895,  a  payment  in  money, 
$50,  by  the  Aver  111  Lumber  (Company  at  de- 
fendant's dlrectl(Mi;  and  in  the  fall  of  1896, 
a  payment  of  $30  by  way  of  work  by  the  de- 
fendant. On  September  5,  1896,  the  vendor 
gave  a  warranty  deed  to  the  orator  Warren 
E.  Drew  of  lots  100  and  101,  of  which  lots 
the  Cole  land  was  a  part,  together  with  other 
lots  of  land,  "except  •  •  •  100  acres  sold 
to  C!ole."  The  100  acres  there  excepted  Is  the 
Cole  land,  and  the  Cole  referred  to  is  the 
defendant  On  the  same  day  Drew  quitclaim- 
ed back  to  the  vendor  lots  100  and  101,  with 
other  land.  April  12,  1898,  the  vendor  quit- 
claimed to  Drew  an  undivided  half  interest 
in  "100  acres  on  which  said  Harriman  had 
given  Damon  Cole  a  land  contract."  Febru- 
ary 15,  1900,  the  vendor  conveyed  eight  lots, 
including  lots  100  and  101,  to  Drew,  "except- 
ing •  *  *  and  subject  to  any  right  Oole 
•  •  •  may  have  by  land  bond."  On  the 
5th  day  of  March,  1900,  Drew  and  wife  quit- 
claimed to  the  other  orator,  Thomas  H.  Van 
Dyke,  an  undivided  one-half  of  the  same  eight 
lots,  with  the  same  exceptloa  and  subject  to 
the  same  right  of  the  defendant  "by  land 
omtract"  Again  on  October  24,  1006,  just 
before  the  bringing  of  the  suit  in  ejectment  , 
hereinafter  mentioned,  the  vendor  executed 
a  quitclaim  deed  to  Drew  of  the  same  eight 
lots,  with  the  same  exception,  and  subject 
to  the  same  rights  in  the  defendant.  This 
deed  states  that  it  Is  given  In  confirmation 
of  the  former  deed  given  by  the  vendor  to 
Drew  on  the  15th  day  of  February,  1900, 
"and  to  cure  a  defect  in  title  existing  at  that 
time,  to  wit,  an  undischarged  mortgage  from 
the  vendor  to  OUbert  Harriman  dated  No- 
vember 28, 1881 ;  •  •  •  said  mortgage  hav- 
ing been  subsequently  discharged  on  the  10th 
day  of  Mardi,  1900."  On  the  same  2ith  day 
of  Oct(^i)er,  1905,  Drew  quitclaimed  to  Van 
Dyke  one  undivided  half  of  the  same  eight 
lots,  with  tlie  same  exception  and  subject  to 
the  same  right  in  the  defendant 

At  the  time  of  the  defendant's  purchase. 
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tbe  soft  wood  timber  bad  nearly  all.  been  cnt 
off  tbe  land ;  the  stumpage  then  being  worth 
from  75  cents  to  $1  a  thousand  feet,  while 
hard  wood  stumpage  was  worth  but  very 
little.  No  land  had  then  been  cleared.  The 
defendant  fixed  up  a  vacated  lumbermen's 
shanty  thereon  to  lire  in,  later  building  a 
dwelling  house  and  bam.  Tbe  house  was 
burned  in  January,  1900,  and  tai  1901  be 
built  a  new  house.  This  house  and  tbe  batn 
above  mentioned  are  now  on  the  place.  The 
defendant  has  cleared  some  25  acres  of  land, 
and  cuts  on  it  annually  from  16  to  20  tons 
of  hay.  The  soft  wood  trees  on  the  place 
In  the  time  of  the  defendant's  occupancy 
have  grown  rapidly  in  size  and  value,  which 
fact  was  well  known  to  ail  of  the  parties  to 
this  suit.  At  the  present  time  tbe  greatest 
value  of  the  place  is  in  its  timber;  there 
being  some  800,000  to  850,000  feet  of  soft 
wood  worth  from  $6  to  $8  a  thousand  feet, 
stumpage,  and  50,000  feet  of  hard  wood, 
worth  from  $2  to  $3  a  thousand  feet,  stump- 
age The  present  value  of  the  place  is  from 
$2,500  to  $3,000.  Since  1885,  and  prior  to 
November  1,  1906,  tbe  defendant  from  year 
to  year  cnt  in  all  from  140,000  to  150,000 
feet  of  soft  wood  lumber  from  the  place; 
but  there  was  no  evidence  that  he  cnt  any 
prior  to  1887,  except,  some  for  the  buildings. 
The  master  reports  that  it  did  not  appear 
when  between  1885  and  1905  timber  was  cnt 
by  the  defendant,  nor  did  it  appear  how 
much  was  cut  during  that  period  for  neces- 
sary buildings,  fuel,  and  fencing,  although 
it  did  appear  that  some  of  the  timber  used 
for  bnUding  the  two  houses  and  the  bam  was 
cnt  on  the  place.  From  the  fall  of  1885  to 
Marcb  5,  1900,  Gilbert  Harriman  was  the 
agent  of  the  vendor'  to  collect  and  receive 
payments  on  the  note  against  the  defendant, 
who  was  so  informed,  and  acted  accordingly. 
About  1888  the  vendor  moved  some  miles 
away  from  the  C!ole  land,  leaving  Gilbert  in 
ctiarge  "to  see  that  no  waste  was  oommit- 
ted,"  etc. 

It  la  found:  That  Gilbert,  as  such  agent, 
knew,  or  ought  to  have  known,  of  the  cut- 
ting of  timber  from  year  to  year  up  to 
1900,  and  that  the  orators  from  the  time  they 
Or  either  of  them  had  any  title  to  that  land 
knew,  or  ought  to  have  known,  of  it ;  that  in 
fact  Gilbert  did  know  of  it,  for  as  early  as 
1884  or  1805  he  told  the  vendor  that  tbe  de- 
fendant was  trespassing  and  committing 
waste.  Xet  neitlier  Gilbert,  the  vendor,  nor 
the  orators  ever  made  any  remonstrance  to 
tbe  defendant  against  it  in  any  way  before 
tlie  latter  brought  their  suit  in  ejectment 
When  tbe  orators  took  their  deeds  of  the 
land  in  question,  they  both  knew  that  the 
defendant  was  in  the  occupancy  thereof; 
that  after  the  house  was  burned  in  January, 
1900,  they  knew,  or  ought  to  have  known, 
that  tbe  defendant  was  rebuilding  In  1901, 
yet  th^  made  no  objection  and  gave  defend- 
ant no  notice  of  their  ownership  nor  of  the 
claims  they  now  make.    It  is  further  found: 


That  neither  the  vendor  nor  either  of  the 
orators  ever  demanded  payment  of  the  sum 
due  on  the  land  contract;  that  the  vendor 
never  demanded  possession  of  the  land  for 
any  noncompliance  with  the  conditions  6t 
the  contract;  that  neither  tbe  vendor  nor 
the  orators  ever  entered  upon  or  attempted 
to  take  possession  of  the  land  for  any  al- 
leged failure  of  the  d^endant  to  fulfill  tbe 
contract  up  to  the  bringing  of  the  suit  in 
ejectment;  and  that  the  defendant  always 
recognized  the  validity  of  the  note  as  a  claim 
on  the  land,  but  at  the  time  he  took  his  con- 
tract, and  ever  after  when  clearing  up  the 
land  and  cultivating  it,  erecting  the  various 
buildings  thereon,  and  when  cutting  down 
the  timber  and  selling  it,  he,  supposed  be 
had  a  good  title  to -tbe  fee,  and  was  never 
notified  nor  knew  that  .any  one  claimed 
otherwise  till  the  bringing  of  that  suit 
Other  than  whatever  ettect  the  bringing  of 
that  action  may  have  had,  no  notice  was 
ever  given  to  the  defendant  by  i;he  vendor 
or  by  the  orators  of  any  rescission  of  tbe 
contract  nor  of  fixing  a  certain  or  reason- 
able time  within  which  tbe  defendant  would 
be  required  to  perform  to  save  a  rescission. 
The  suit  In  ejectment  was  brought  about  No- 
vember 1,  1905,  was  duly  entered  in  Essex 
county  court  and  is  still  pending.  January 
5,  1906,  the  orators,  having  learned  that 
the  defendant  was  then  engaged  in  cutting 
timber  on  the  disputed  land,  brought  their 
bill  in  this  case.  Defendant  made  answer 
and  filed  a  cross-bill.  Other  material  facts 
appear  In  the  opinion. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON.  JJ. 

Amey  &  Hnnt  and  E.  W.  Smith,  for  appel- 
lants. Harland  B.  Howe  and  Herbert  W. 
Hovey,  for  appellee. 

WATSON,  J.  Tbe  orators  moved  to  strike 
the  cross-bill  from  the  files  for  that  it  is 
based  on  matters  irrelevant  to  tbe  case 
made  by  the  original  bill,  and  it  is  urged 
that  the  motion  should  have  been  granted. 
The  determination  of  this  question  requires 
an  examination  of  the  original  bill  with  ref- 
erence to  subject-matter  and  relief  sought 
and  a  relative  similar  examination  of  the 
croBS-blll.  The  orators  brought  tbeir  action 
of  ejectment  to  recover  the  possession  of  the 
land  in  question  and  damages.  Tbe  declara- 
tion alleged  that  on  the  12th  day  of  April, 
1898,  the  orators  were  seised  and  possessed 
of  the  land  In  their  own  right  In  fee,  and 
so  continued  until  the  13th  day  of  April, 
1898,  when  the  defendant  without  law  or 
right  and  contrary  to  the  will  of  the  ora- 
tors, thereinto  entered  and  ejected,  etc.,  the 
orators  therefrom,  and  ever  since  has  kept 
and  still  keeps,  them  out  of  said  premises, 
etc.  In  their  bill  the  orators  allege  tbe 
bringing  of  tbe  suit  at  law,  recite  the  decla- 
ration, and  allege  the  facts  set  forth  therein 
to  be  true,  that  they  are  the  sole  owners  of 
the  land  in  question,  that  from  the  day  of 
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tbe  bringing  of  that  snit  the  defendant  has 
been  and  stlU  Is  despoiling,  wasting,  and 
Irreparably  damaging  said  land  by  cutting 
down  and  removing  therefrom  valuable  tim- 
ber, and  that  he  Intends  to  contlnne  so  to  do 
tmleaa  restrained  by  injunction,  and  praying 
for  an  Injnnotlon  restraining  the  defendant 
from  further  cutting  down  and  removing  or 
selling  timber  on  or  from  said  land  during 
the  pendency  of  tbe  action  at  law  and  until 
final  Judgment  therein,  and  for  general  re- 
lief. A  temporary  Injonctlon  was  obtained 
according  to  the  prayer.  Tbe  defendant 
made  answer  alleging  and  relying  upon  his 
purchase  of  the  land  and  his  bond  or  con- 
tract executed  In  connection  therewith,  and 
Ills  thenctforth  continuous  possession  of  the 
property  under  the  contract  to  the  present 
time.  The  answer  further  alleges:  The  part 
payment  of  the  consideration  in  money  by 
the  defoidant,  at  the  time  of  the  purchase, 
the  giving  of  his  note  for  tbe  balance,  and 
the  making  of  payments  on  the  note  from 
time  to  time;  the  condition  of  the  contract, 
-among  other  things,  that  on  payment  of  the 
note  by  the  defendant  the  vendor  would  ex- 
•ecnte  and  deliver  to  him  a  good  and  valid 
warranty  deed  to  convey  to  him  a  good  and 
Talld  title  to  the  land  in  fee  simple;  that 
he  has  made  valuable  Improvements  on  the 
land  by  way  of  clearing  and  making  a  por- 
tion of  it  arable,  erecting  buildings,  eta; 
that  be  always  has  been,  and  now  is,  ready 
and  willing  to  pay  the  amount  due  and 
owing  on  said  note  and  accept  such  a  deed 
of  the  land;  that  the  vendor  subsequently 
qnitclaimed  all  his  right,  title,  and  interest 
In  said  lands  to  the  orators  subject  to  the 
rights  of  the  defendant  under  his  ccmtract, 
and  indorsed  and  delivered  to  them  the  said 
mote,  which  conveyance  and  note  the  orators 
took  with  full  knowledge  of  the  land  con- 
tract from  the  vendor  to  tbe  defendant  and 
of  the  tatter's  rights  thereunder.  The  cross- 
bill contains  substantially  tbe  same  allega- 
tions as  the  answer,  and  praying  for  specific 
performance  of  tbe  contract,  that  the  ora- 
tors be  enjoined  from  further  prosecuting 
their  action  at  law,  and  for  general  relief. 
"The  contract  impliedly  shows  that  under 
It  the  defendant  was  immediately  to  take 
and  thereafter  have  possession  of  the  prop- 
erty, and  the  mast^  finds  that  he  did  so 
take  possession  and  thus  continued  to  have 
It  openly,  notoriously,  exclusively,  and  un- 
-disturbedly  up  to  the  time  of  tbe  bringing 
of  the  suit  at  law,  subject  to  such  liabilities 
as  the  facts  reported  imposed. 

In  making  out  a  case  under  their  bill,  the 
■orators  are  obliged  to  show  title  derived  from 
E^orlen  Harriman  subsequent  to  his  con- 
tract with  tbe  defendant,  and  subject  to  the 
latter'a  rights  under  it  It  devolves  upon 
them  to  show  not  only  a  nonperformance  of 
the  contract  by  the  defendant,  but  also  a  dec- 
.  laration  of  forfeiture  by  the  party  having 
«uch  optional  right  Indeed,  the  basis  of 
the  orator's  claimed  right  to  relief  Is  that  all 


rights  of  the  defendant  under  the  contract 
bad  been  forfeited,  and  consequaitly  that 
any  further  cutting  of  timber  by  him  would 
be  a  commission  of  waste  and  an  irreparable 
damage  to  the  land,  and  upon  their  prayer 
he  was  temporarily  enjoined  from  'farther 
cutting  down,  removing,  or  selling  any  tfm- 
ber  or  lumber  on  or  from  the  land  and 
premises  described,"  regardless  at  the  pur- 
pose of  catting  or  the  use  to  be  made  of  the 
timber  or  lumber  when  cut  No  question  Is 
made  but  that  the  case  is  properly  in  equity 
for  the  purpose  of  an  Injunction  to  stay 
waste,  and  any  relief  agreeable  to  tbe  case 
made  by  the  bill,  though  not  witliln  the  spe- 
cial prayer,  may  be  had  under  tiie  prayer 
for  general  relief.  The  court  having-  Juris- 
diction of  tbe  case  for  one  purpose.  It  will 
be  retained  for  a  final  disposition  of  the 
whole  matter.  Hastings  v.  Perry.  20  Vt  272; 
Whipple  y.  Fair  Haven,  63  Vt.  221,  21  AtL 
633.  Thus  It  appears  that  the  real  basUi  of 
the  orators'  case  is  a  claimed  forfeiture  of 
the  contract  under  wbidi,  if  In  force,  the  de- 
fendant has  rights  paramount  to  those  of 
the  orators  on  tbe  case  made  by  their  blU. 
The  defoidant  by  his  answer  In  effect  denies 
a  forfeiture  in  equity,  and  by  cross-bill  prays 
that  the  contract  be  performed,  and  that  fur- 
ther prosecution  of  the  action  of  ejectment 
be  perpetually  enjoined.  The  cross-bill  is  a 
proceeding  to  procure  a  complete  determina- 
tion of  a  matter  already  in  litigation,  and 
the  new  facts  Introduced  by  it  are  such,  and 
only  snch,  as  are  necessary  to  have  before 
tbe  court  in  the  decision  of  the  qnestions 
raised  in  the  original  suit  to  enable  it  to  do 
full  and  complete  justice  to  all  the  parties 
before  it  in  respect  to  the  cause  of  action 
on  which  the  oratoiis  rest  their  right  to  aid 
or  relltf.  Consequently  in  overruling  the 
motion  there  was  no  error.  Botland  v. 
Paige,  24  Vt  181 ;  Krueger  t.  Ferry,  41  M.  J. 
Eq.  432,  S  Ati.  452. 

It  is  urged  that  time  is  of  the  essence  of 
the  contract,  and  that  by  its  terms  the  de- 
fendant's acts  in  breach  of  covenant  dianged 
the  legal  relation  of  the  parties,  permitting 
the  vendor  and  his  assigns  to  take  posses- 
sion, sell  tbe  property  with  all  ImprovementB, 
and  retain  all  sums  of  money  paid  as  liqui- 
dated damages  for  failure  to  perform,  and 
that  c^en  though  It  be  thought  that  the 
contract  does  not  expressly  make  time  essen- 
tial, yet  here  the  subject-matter — principally, 
growing  timber  the  value  of  which  has  ma- 
terially increased — is  such  that  time  will  be 
considered  material,  and  tbe  defendant  will 
not  be  allowed  to  lie  by  until  the  change  hi 
bis  favor  and  then  ask  for  specific  perform- 
ance. Assuming,  but  not  deciding,  that  time 
is  of  the  essence,  the  eSect  of  the  contract 
la  not  such  that  nonperfoimance  ipso  facto 
works  a  forfeiture.  A  forfeiture  was  made 
optional  with  the  vendor,  and,  if  he  did  not 
see  fit  to  declare  it  tbe  contract  by  vlrtne 
of  its  own  provisions  continued  in  full  force; 

It  is  furtbei  urged  that  the  Ttaadon  by  his 
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coDTeyance  to  Drew,  In  effect  elected  to  re- 
scind bis  contract  with  the  defendant;  but 
this  is  not  so,  since,  as  before  seen,  in  eacb 
instance  tbe  conveyance  to  Drew  was  express- 
ly made  subject  to  the  defendant's  rlghtH 
under  the  contract,  and  tbe  note  was  trans- 
ferred to  the  orators  In  connection  therewith. 
Instead  of  these  conveyances  Indicating  a 
rescission,  tbe  vendor  thereby  recognized  the 
contract  and  note  as  subsisting  obligations. 
Tbe  same  recognition  was  made  by  Drew  In 
his  conveyances  to  "Van  Dyi^e,  and  as  gran- 
tees neither  of  them  could  take  greater  rights 
than  were  possessed  by  bis  grantor.  Not  only 
does  the  record  show  that  no  declaration  of 
forfeiture  In  fact  or  effect  was  ever  made 
prior  to  instituting  proceedings  at  law  to 
eject  the  defendant  In  November,  1906,  and 
then  only  as  the  effect  of  that  action,  but. 
In  addition  thereto.  It  Is  found  that  a  pay- 
ment of  $50  In  cash  was  made  on  the  note  by 
the  defendant  and  accepted  by  the  vendor  In 
March,  1895,  between  two  and  three  years  aft- 
er the  last  Installment  was  due,  and  that  a 
further  payment  of  $30,  by  way  of  work  by 
tbe  defendant  for  tbe  vendor,  was  made  In 
the  fall  of  the  same  year.  The  receiving  of 
these  payments  manifested  not  only  tbe  ven- 
dor's assent  to  previous  delays,  but  also  bis 
understanding  that  tbe  contract  was  still  in 
full  force.  Again,  tbe  conveyances  by  ttie 
vendor  to  Drew  and  by  the  latter  of  one  un- 
divided half  to  Van  Dyke,  subject  to  the 
rights  of  the  defendant  under  his  contract, 
were  severally  In  1898,  in  1900,  and  Anally  as 
late  as  October  24,  1905. 

In  Hunter  v.  Daniel,  4  Hare,  420,  the  cov- 
enants and  agreements  were  such  that,  in 
case  the  plaintiff  failed  to  perform,  "then,  and 
In  any  such  case,  It  should  be  lawful  for  the 
defendants,  or  for  any  of  them,  by  vrrltlng 
to  rescind  the  agreement,"  etc.  It  was  held 
that  each  breach  on  tbe  part  of  tbe  plaintiff 
In  nonpayment  of  money  was  a  new  breach  of 
the  agreement,  and  that,  time  being  of  the 
essence  of  tbe  contract,  such  breach  gave  de- 
fendants a  right  to  rescind  tbe  contract,  but 
that  right  should  have  been  asserted  tbe  mo- 
ment the  breach  occurred,  and  that  the  de- 
fendants were  not  at  liberty  to  treat  tbe 
agreement  as  still  subsisting,  and  to  take  the 
benefit  of  it  at  tbe  expense  of  tbe  plaintiff,  if 
they  meant  to  insist  that  it  was  at  an  end. 
In  Gaugben  v.  Kerr,  99  Iowa,  214,  68  N.  W. 
694,  tbe  action  was  for  specific  performance 
of  a  contract  for  the  sale  of  land.  The  ven- 
dee executed  his  several  promissory  notes  for 
the  agreed  price,  payable  at  different  times 
in  a  period  of  nearly  three  years,  and.  In  ad- 
dition thereto,  the  vendee  assumed  the  pay- 
ment of  tbe  taxes  on  the  land  for  tbe  previous 
year  and  tbe  subsequent  taxes.  The  contract 
provided  that,  in  case  the  vendee  should  fail 
In  strict  literal  performance  thereof,  the  ven- 
dor "shall  have  the  right  to  declare  this  agree- 
ment null  and  void,"  etc.  Later,  when  one 
of  the  notes  was  more  than  six  months  over- 
due and  Unpaid,  and  the  taxes  for  two  years 


were  long  since  due,  tbe  vendors,  not  having 
exercised  their  right  to  declare  a  forfeiture, 
assigned  the  notes  and  contract,  and  conveyed 
the  land  to  one  of  the  defendants  In  that  case, 
after  which  the  assignee,  claiming  the  right 
of  strict  forfeiture,  entered  a  cancellation  on 
the  contract  It  was  held  tliat  such  an  op- 
tion must  be  exercised  by  election  at  the  time 
of  default  to  be  of  any  effect;  the  court  say- 
ing: That  a  different  rule  would  leave  the 
matter  entirely  at  the  mercy  of  tbe  seller; 
that,  if  the  land  should  appreciate  in  value,  it 
would  be  within  his  power  at  any  time  to 
declare  a  forfeiture,  take  possession,  and  reap 
tbe  benefits  of  tbe  enhanced  value,  while.  If 
there  should  be  a  depreciation  be  could  Insist 
on  the  enforcement  of  tbe  contract;  that 
such  a  construction  would  not  be  upheld  un- 
less tbe  clear  Import  of  tbe  contract  required 
it;  that  it  was  a  reasonable  construction  and 
more  In  harmony  with  equity  and  good  con- 
science to  hold  that  the  parties  Intended  not 
only  that  prompt  payment  should  be  made, 
but  also  that  the  right  to  forfeit,  to  be  avail- 
able, should  be  exercised  promptly.  To  the 
same  effect  are  Hall  t.  Delaplaine,  5  Wis.  206, 
68  Am.  Dec  67;  Fargusson  v.  Talcott,  7 
N.  D.  183,  73  N.  "W.  207;  Pier  v.  Lee,  14  S. 
D.  600,  86  N.  W.  642;  Fulcher  Sc  C3o.  v.  Dan- 
iel &  Son,  80  Ga.  74,  4  S.  K  259.  In  BatteU 
V.  Matot,  58  Vt  271,  6  AtL  479,  it  is  said: 
"The  essentiality  of  time  is  matter  of  inten- 
tion, and  may  be  waived  by  tbe  party  entitled 
to  Insist  upon  It  and  Is  waived  by  conduct 
on  bis  part  that  shows  be  could  not  consist- 
ently have  Intended  to  Insist  upon  It  or  that 
he  Intended  to  treat  the  contract  as  still  sub- 
sisting notwithstanding  tbe  delay,  and,  when 
the  essentiality  of  time  has  been  waived,  It 
cannot  be  revived  again  without  notice  to 
tbe  party  in  default,  fixing  a  certain  and  rea- 
sonable time  within  which  he  Is  required  to 
perform,  in  which  case  the  time  thus  allotted 
becomes  essential,  and,  if  tbe  party  neglects 
to  perform  within  It  a  court  of  equity  will 
not  aid  him  to  enforce  the  contract  but  will 
leave  him  to  whatever  legal  remedy  be  may 
have." 

It  is  unnecessary  to  decide  how  far,  if  at 
all,  the  rule  requiring  prompt  exercise  of  the 
optional  right  of  forfeiture  is  affected  by  the 
provision  of  the  contract  that  it  shall  be 
lawful  "at  any  time  after"  default,  nor  Is  It 
necessary  to  consider  whether,  as  a  matter 
of  law,  there  was  a  waiver  of  forfeiture  by 
the  vendor  or  by  tbe  orators,  for  facts  are 
found  from  which  the  court  below  could 
legitimately  infer  such  a  waiver  In  fact  by 
the  vendor  as  long  as  he  had  the  legal  title, 
and  by  the  orators  thereafter,  if  there  were 
any  new  acts  of  default  by  tbe  defendant 
until  tbe  bringing  of  their  action  of  eject- 
ment and  to  sustain  the  decree  this  court 
will  presume  that  such  Inference  was  there 
mad&  This  is  conclusive  that  the  orators 
cannot  now  base  any  right  of  forfeiture  on 
tbe  defendant's  failure  to  pay  at  the  original 
times  appointed,  nor  afterwards,   since  nc 
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notice  was  ever  given  bim  by  the  Tendor  nor 
by  the  orators  subsequently  fizing  a  certain 
and  reasonable  time  within  which  payment 
must  be  made.  It  Is  also  concluslTe  against 
them  regarding  all  acts  of  the  defendant  In 
committing  prohlbltlre  waste  before  the  pro- 
ceedings at  law,  for  such  acts  once  acquiesc- 
ed In  or  waived  cannot 'afterwards  afford  a 
ground  for  terminating  the  contract 

The  question  then  Is  whether- the  findings 
of  the  master  show  such  subsequent  cutting 
of  timber  as  constitutes  waste  for  which  the 
optional  right  of  forfeiture  Is  given.  The 
contract  contemplates  that  the  defendant 
might  necessarily  cut  down  and  carry  off 
growing  timber  In  clearing  land  for  cultiva- 
tion, and  by  its  terms  such  cutting  does  not 
constitute  waste  or  damage  thereunder.  It 
does  UQt  appear  that  the  cutting  referred  to 
In  this  paragraph  was  not  lawfully  done  un- 
der that  provision  of  the  contract,  and  the 
orators,  seeking  to  avail  themselves  of  the 
optional  privilege,  must  be  held  strictly  with- 
in the  limits  of  the  authority  giving  the 
right.  The  result  Is  that  on  the  facts  found 
the  orators  are  not  entitled  to  relief  under 
the  original  bill. 

Should  the  defendant  be  granted  relief  on- 
der  the  cross-bill?  That  he  has  shown  him- 
self ready,  desirous,  and  eager  to  perform  by 
making  full  payment  since  the  waiver  of  time 
as  an  essential  part  of  the  contract,  there 
can  be  no  question,  in  view  of  the  facts  found 
that  the  defendant  has  always  been  ready  to 
pay  the  amount  due  on  the  note,  and,  as 
late  as  1896,  told  the  vendor  that,  if  he 
would  meet  defendant  and  ascertain  the 
amount,  the  latter  would  pay  It,  he  not  then 
knowing  that  the  legal  title  had  been,  con- 
veyed to  the  orators,  and  that,  after  the 
service  of  the  original  bill,  but  before  either 
the  answer  or  cross-bill  was  filed,  the  defend- 
ant's solicitor  and  one  E.  M.  Bartlett  went 
to  the  office  of  the  orators'  solicitor  and  in- 
formed bim  that  they  were  ready  to  pay  the 
amount  due  and  asked  to  see  the  note.  The 
orators'  solicitor  did  not  then  have  the  note, 
and  so  did  not  show  It  The  master  finds 
that  the  defendant's  solicitor  and  Bartlett 
were  then  ready,  and  are  now,  to  pay  the 
sum  due.  Exception  was  taken  because  Bart- 
lett was  allowed  to  testify  that  he  was  then 
ready  to  make  such  payment;  it  being  argued 
that  the  orators  were  under  no  obligation  to 
accept  payment  of  him,  a  stranger.  It  ap- 
pears that  Bartlett  testified  concerning  that 
Interview,  and  for  aught  before  us  he  may 
have  stated  that  he  and  the  solicitor  were 
sent  there  by  the  defendant  to  pay  the  note 
and  so  Informed  the 'orators'  solicitor.  We 
cannot  say  the  testimony  was  Improperly  re- 
ceived. 

It  Is  said,  however,  that  no  formal  tender 
was  ever  made  by  the  defendant,  and  that 
this  was  necessary;  but  in  bringing  their  ac- 
tion of  ejectment  the  orators  at  least  at- 
tempted to  rescind  the  contract  and  there- 
after, In  bringing  their  bill  under  oath  and 


procuring  the  Injunction,  they  In  effect  as- 
serted that  the  contract  had  been  terminat- 
ed. In  these  circumstances  a  formal  tender 
would  have  been  useless,  for  which  reason. 
If  for  no  other,  it  was  not  required  In  order 
to  support  an  action  for  specific  perform- 
ance. Hunter  v.  Daniel,  4  Hare,  420;  Oakey 
V.  Cook,  41  N.  J.  Eq.  350,  7  AO.  495;  Bau- 
mann  v.  Pinckney,  118  N.  Y.  604, 23  N.  E.  916. 
Nor  does  it  make  any  difference  in  this  re- 
spect that  the  relief  Is  sought  by  cross-bill. 
Fargusson  v.  Talcott,  cited  above. 

Assuming  that  in  seeking  specific  perform- 
ance it  devolves  on  the  defendant  to  show 
that  he  has  done  or  offered  to  do,  or  is  ready 
and  willing  to  do,  all  the  essential  and  ma- 
terial acts  required  of  him  by  the  contract, 
except  so  far  as  they  are  shown  to  have  been 
waived,  will  the  fact  that  the  defendant  has 
not  Justified  the  cutting  of  timber  after  tbe 
action  of  ejectment  was  brought  prevent  such 
relief?  It  is  argued  by  tbe  orators,  though 
not  set  up  as  a  defense  in  their  answer  to 
the  crossbill  (the  necessity  of  which  we  do 
not  consider),  that  this  unjustified  act  pre- 
cludes him  from  obtaining  a  decree  In  bis 
favor.  Tet  this  does  not  necessarily  fol- 
low. By  the  contract  the  defendant  has  the 
equitable  title  to  the  land  and  the  rightful 
possession  thereof.  The  orators  have  the 
legal  title,  but  the  extent  of  their  Interest  In 
equity  Is  as  security  for  the  payment  of  the 
amount  due  on  the  note ;  such  contracts  hav- 
ing always  been  regarded  in  equity  as  anal- 
ogous to  equitable  mortgages.  The  right  of 
forfeiture  for  breach  of  covenants  against 
waste  was  only  in  aid  of  the  security.  If  tbe 
orators  are  paid  the  amount  due  on  the  note 
with  the  costs  allowed  them,  they  will  re- 
ceive full  compensation  and  have  no  rea- 
son to  complain  of  that  cutting  of  timber, 
even  though  it  constituted  waste.  On  the 
other  hand,  in  addition  to  sundry  payments, 
the  defendant  has  made  valuable  and  jper- 
manent  Improvements,  Intending  to  occupy 
the  premises,  as  he  has,  for  farming  pur- 
poses and  as  a  home.  The  cutting  of  timber 
after  notice  to  him  by  way  of  the  action  of 
ejectment  that  tbe  orators  intended  to  In- 
sist upon  their  legal  rights  under  the  con- 
tract in  case  of  future  breaches — treating  the 
bringing  of  that  suit  as  such  an  unequivocal 
act  as  unmistakably  showed  that  intention, 
although  there  may  be  some  doubt  whether 
the  orators  could  rescind  the  contract  with- 
out first  returning  or  tendering  the  unpaid 
note  to  the  defendant — was  in  no  Just  sense 
an  impairment  of  the  security,  and  the  ora- 
tors were  not  injured  thereby.  Indeed,  that 
this  act  was  comparatively  of  very  little  con- 
sequence to  the  orators  is  manifest  from  the 
facts:  That  the  stumpage  value  of  the  tim- 
ber so  cut  9,962  feet  was  only  $69.73;  that 
the  amount  due  from  the  defendant  to  the 
orators  as  of  October  2,  1906,  was  $699.93; 
that  there  is  still  on  the  land  some  300,000 
to  350,000  feet  of  soft  wood  timber  and 
60,000  feet  of  hard  wood;  and  that  the  place 
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l8  vrortb  from  $2,500  to  $3,000.  In  tbese 
circumstances,  specific  performance  should 
be  decreed,  for  thereby  the  orators  will  re- 
ceive justice  by  wjjy  of  full  compensation, 
while  a  denial  of  such  vellet  would  leave  tbe 
defendant  withoat  a^y  adequate  remedy  on 
Mb  contract  and  result  In  great  hardship 
and  injustice  to  him.  Hagar  ▼.  Bnck,  44  Vt 
285,  5  Am.  Rep.  368;  Pom.  Con.  |  368. 

It  Is  said  that  the  defendant's  delay  tn 
asking  has  been  unreasonable,  and  hence 
snch  relief  should  not  be  granted.  Tet  the 
case  stands  with  the  essentiality  of  time 
waived,  and  since  the  defendant  took  and  has 
retained  the  uninterrupted  possession  of  the 
premises  nnder  the  Implied  terms  of  his  con- 
tract, ever  by  his  acts  showing  a  fixed,  mark- 
ed intention  to  carry  the  contract  Into  exe- 
cution, without  any  declaration  or  act  by  the 
vendor,  or  by  the  orators  before  Instituting 
their  ejectment  suit,  other  than  in  recogni- 
tion of  a  continuance  of  the  contract  In  force, 
equity  will  not  now  allow  the  lapse  of  time 
to  prejudice  his  remedial  right.  Pom.  Con. 
S  404;  Waters  v.  Travis,  9  Johns.  (N,  T.)  450; 
Bruce  V.  TUson,  25  N,  T.  194;  Ely  v.  McKay, 
12  Allen  (Mass.)  323. 

It  is  further  urged:  That,  since  the  ora- 
tors are  not  parties  to  the  contract,  they 
should  not  be  compelled  to  perform;  that 
the  contract  -  Is  personal  with  the  vendor, 
otherwise  there  is  no  force  In  the  last  "part 
of  the  provision  therein  that  he  will  "con- 
vey, or  cause  to  be  conveyed,"  etc.  It  Is  a 
sufficient  answer  to  this  position  to  say  that, 
whatever  the  force  of  this  provision  may  be 
as  against  the  vendor.  It  does  not  afTect  the 
equitable  rights  of  the  defendant  lagalnst  the 
orators.  They  took  their  deeds  of  the  prop- 
erty with  full  knowledge  of  the  defendant's 
contract  and  subject  to  his  rights  under  it. 
In  these  circumstances,  they  stand  in  equity 
with  reference  to  the  contract  as  did  the 
vendor,  and  will  be  compelled  to  perform  by 
a  conveyance  of  tbe  land  in  the  same  manner 
and  to  the  same  extent  as  he  would  have 
been  liable  to  do,  had  he  retained  the  legal 
tlUe.  Wllklns  v.  Somerville,  80  Yt  4S,  66 
Atl.  883,  11  L.  R.  A.  (N.  S.)  1183.  Nor  Is  it 
necessary  to  the  granting  of  such  a  decree 
that  the  vendor  be  a  party  to  the  suit,  for 
be  has  no  Interest  in  the  land,  and  no  re- 
lief is  sought  against  him.  Bridgman  t.  St 
Johnsbury  &  ILiake  Champlaln  R.  R.  Co.,  58 
Vt  198,  2  Att.  467. 

Exception  was  taken  to  the  master's  re- 
port wherein  he  states  that  there  was  no 
proof  that  tbe  defendant  knew  the  vendor 
had  sold  to  orator  Drew,  or  that  the  orators 
or  either  of  them  had  any  Interest  in  the 
Cole  land  until  a  little  time  before  the  eject- 
ment suit  was  begun,  on  the  ground  that  the 
orators'  deeds  admitted  In  evidence  show 
that  they  were  of  record.  But  this  position 
Is  without  force,  since  the  record  of  these 
deeds  was  not  constructive  notice  to  the  de- 
fendant; he  being  the  equitable  owner  and 
in  possession  under  a  prior  contract  to  which 


the  deeds  were  made  subject  Leach  v.  Beat- 
tie,  33  Vt  195;  Howard  v.  Clark,  71  Vt  424, 
45  Atl.  1042,  76  Am.  St  Rep.  782. 

The  exceptions  to  the  report  relied  upon 
in  argument  but  not  herein  particularly  no- 
ticed, are  In  effect  overruled,  so  far  as  they 
are  material  in  disposing  of  the  other  ques- 
tions in  the  case. 

Decree  afilrmed,  and  cause  remanded,  with 
mandate. 


{81  vt.  »58) 
DROWN  ▼.  NEW  ENGLAND  TELEPHONE 
&  TELEGRAPH  CO.  et  al. 

(Supreme  Court  of  Vermont.    Orleans.    Ang.  12, 
1908.) 

1.  Apfeai.  and  Erbob,  —  Pbockedinos  ih 
Tbiai.  Coubtv- Objection — Spboitio  Objec- 
tion—Necessity. 

Where  an  objection  to  the  admission  of  evi- 
dence was  not  made  at  trial,  it  cannot  be  urged 
on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f}  1258-1272.] 

2.  Evidence— Opinion  Evidence— When  Ad- 

IflSSIBLB. 

In  an  action  against  defendant  telephone 
company  and  a  lighting  company  for  injuries 
sustained  while  working  on  the  telephone  poles 
by  coming  in  contact  with  the  lighting  compa- 
ny's wires,  testimony  by  the  foreman  of  defend- 
ant's linemen  that  the  lighting  company's  poles 
conld  have  been  placed  farther  away  or  made 
several  feet  higher  so  as  to  have  insured  safety. 
without  first  stating  the  facts  on  which  he  based 
his  opinion,  was  miproperiy  received,  as  tbe 
proper  location  of  the  poles  was  a  question  of 
physical  conditions  to  determine  which  no  ex- 
perience was  necessary. 

[Ed.  Note. — For  cases  in  point  iiee  Cent  Dig. 
VOL  20,  £>vidence,  f  2282.] 

3.  Afpeai.  and  Ebbob— Discbztion  of  Tbiai. 
CouBT— Admission  or  Evidence— Demon- 
fiTBATivE  Evidence. 

In  an  action  for  injaries  received  by  coming 
in  contact  with  electric  wires  strung  above  a 
telephone  pole  on  which  plaintiff  was  working,  a 
request  by  defendants  to  suspend  wires  over  a 
model  of  the  telephone  pole  on  which  plaintiff 
was  injured,  erected  in  the  conrtroom,  to  illus- 
trate the  situation,  was  a  matter  of  discretion 
for  the  trial  court,  and  its  refusal  will  not  be 
disturbed  on  appeal. 

4.  Masteb  and  Sebvant— AcnoN  roB  Injo- 
BiES— Risks  Assuued— Knowxedoe  of  Dan- 
OEB— Obvious  Danoeb. 

In  an  action  against  defendant  lighting  com- 
pany and  defendant  telephone  company  for  in- 
juries sustained  while  working  for  the  latter  by 
coming  in  contact  with  the  wires  of  the  lighting 
company  which  were  strung  above  those  of  the 
telephone  company,  the  evidence  showed  that 
plaintiff  knew  tbe  wires  were  just  over  the  pole, 
and  that  they  were  of  high  voltage,  and  the  cur- 
rent was  transmitted  In  tbe  daytime  and  was 
dangerous,  and  that  tbe  only  safe  way  was  to 
keep  away  from  them.'  Held,  that  the  evidence 
was  not  sufficient  to  defeat  plaintiff's  recovery, 
as  It  conld  not  be  said  as  a  matter  of  law  that 
he  comprehended  the  danger,  or  that  it  was  so 
ot}vious  that  he  should  have  known  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §{  1072-1077.] 

5.  Same  — Actions  — AssxjMPTioN  of  Risk- 
Question  FOB  Jury. 

In  an  action  for  injuries  caused  by  coming 
in  contact  with  the  electric  wires  of  a  lighting 
company  which  were  strung  near  the  wires  of  a 
telephone  company  for  which  plaintiff  worked. 
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wbedier  plaiotiff's  testimony  that  be  had  to 
Btoop  whue  standine  m  the  cross-ann  of  the 
telephone  pole  to  keep  from  befnr  "tangled 
among  the  wires"  referred  to  the  lightinc  com- 
pany's wires,  80  as  to  show  knowledge  of  their 
proximity,  or  to  the  telephone  wires,  held  for 
the  Jury. 

[Ed.  Note.— For  cases  In  point,  see  CSent,  Dig. 
vol.  84,  Master  and  Servant,  If  1068-1088.] 

6.  Save. 

In  an  action  for  injuries  caused  bjr  coming 
in  contact  with  electric  wires  of  a  lighting  com- 
I>any,  strung  near  the  pole  and  wires  of  a  tele- 
phone cotnpany  for  which  plaintiff  worked, 
whether  plaintiff  assumed  the  risk  of  injury 
from  such  cause  held  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  aei  Cent.  Dig. 
voL  34,  Master  and  Servant,  U  1068-1088.] 

7.  SaiO— PI.ACB  VOB  'WoBK— Mabibb's  Nkou- 

GENCE.  ' 

'  In  an  action  for  injuries  received  while 
working  tor  defendant  telephone  company  by 
coming  in  contact  with  a  lighting  company^ 
wires  strung;  above  the  telephone  company's 
poles,  the  evidence  being  sufficient  to  sustain  a 
finding  that  plaintiff  did  not  assume  the  risk  of 
injury  from  the  lighting  company's  wires,  the 
telephone  company's  contention  that  it  was  not 
negligent  in  permitting  the  wires  to  be  so  near 
its  poles  because  the  danger  was  obvious  was 
untenable. 

8.  Saw— GOITTBIBUTOBT  NXOUCQXNCE. 

In  an  action  for  injuries  received  while 
working  for  defendant  telephone  company  by 
coming  in  contact  with  electnc  wires  strung  over 
the  telephone  poles,  whether  plaintiff's  negli- 
gence contributed  to  liis  injury  held  for  the  jury. 
fd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
S4,  Master  and  Servant,  fi  1089-1132.] 

9.  Appbai,  asd  Ebbob—Exoeftions— Necessi- 
ty or  SPEcmo  Exceptions. 

Where  defendant  submitted  12  requests  to 
charge  and  excepted  to  the  court's  refusal  to 
charge  on  the  first  9  of  them,  and  to  the  charge 
as  given  on  the  subjects  thereof  instead,  the  ex- 
ceptions were  too  general,  unless  the  charges 
were  entirely  erroneous. 

10.  Masteb  ahd  Sbbvant— Ikjxtbizs  to  Sebt- 
ART— Masteb's  Knowledge  or  Defect. 

In  an  action  for  injuries  while  working  on 
defendant  telephone  company's  pole  by  coming 
in  contact  witn  the  sagging  wires  of  defendant 
electric  company,  which  were  strung  Just  above 
the  telephone  poles,  it  being  defendant  telephone 
company's  dn^  to  see  that  the  wires  were  a  safe 
distance  from  its  poles,  an  instruction  that  plain- 
tiff conld  not  recover,  unless  the  telephone  com- 
panv  knew  or  should  have  known  the  condition 
of  the  lighting  wire,  was  properly  refused. 

[Eld.  Note. — For  cases  In  point,  sec  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  1154.] 

11.  Same— Cabb  Requibed  or  Masteb. 

In  an  action  b^  a  servant  against  a  tele- 
phone company  for  injuries  received  by  contact 
with  a  lighting  company's  wires  of  high  voltage 
which  were  strung  just  above  the  telephone  pole, 
tlie  lighting  wires  having  sagged  somewhat,  it 
was  tae  telephone  company's  duty  to  see  that 
the  lighting  wires  were  a  safe  distance  from  its 
own  poles  so  as  to  prevent  injury  to  ita  em- 
ployes. 

12.  Appeal  and  Bbbob— Bbief— FAiLtmE  to 
Set  Oct  Poiwtb. 

Where  the  brief  stated  that  an  exception  to 
a  portion  of  the  charge  was  considered  under 
point  5,  but  it  was  not  there  considered,  unless 
in  the  ground  stated  for  another  exception,  the 
exception  will  not  be  considered. 

13.  Masteb  and  Sebvant— Injubies  to  Sebv- 
ANT— Assumption  of  Risk— Eztbaobdirabt 
Risks. 

Plaintiff,  a  lineman,  was  injured  while  ad- 
justing wires  on  defendant  telephone  company's 
pole  by  contact  with  an  electric  wire  of  a  light- 


ing company,  which  had  sagged  somewhat,  and 
was  five  feet  above  where  plaintiff  stood  on  the 
cross-arm.  Plaintiff's  duties  as  a  lineman  did 
not  require  liim  to  inspect  the  poles.  Held,  that 
the  risk  was  not  incident  to  plaintifiCs  wwk,  bat 
was  an  extraordinary  risk  which  he  did  not  as- 
sume unless  he  knew  of  if,  or  it  was  so  obvious 
that  he  should  have  observed  it 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  if  684-<692.] 

14.  Same  —  Instbuction  —  Safe  Place  to 

WOBK. 

Defendant  requested  a  charge  that  a  safe 
place  to  work  means  a  place  free  from  aU  dan- 
gen  that  can  l>e  perceived  by  the  senses  l>7  such 
olwervation  as  a  prudent  man  would  make  in  the 
circumstances,  which  the  court  refused,  bat 
charged  instead  that  a  servant  sssnmes  not  on- 
ly the  ordinary  risks  of  the  employment,  but  also 
the  extraordinary  risks  tliat  he  knows  and  com- 
prehends, or  as  a  prudent  man  should  know. 
Held,  that  the  charge  given  was  a  substantial 
compliance  with  the  requested  charge. 

15.  Same  —  Oortbibutobt  NxoLiaxNOS  or 
Sebvant. 

Charge  that  a  servant  assumes  not  only  the 
ordinary  risks  of  his  employment,  but  the  ex- 
traordinary risks  which  lie  knows  and  compre- 
hends, or  which  as  a  prudent  man  he  shoold 
know,  was  a  substantial  compliance  with  defend- 
ant's request  to  charge  that  it  was  plaintUTs 
duty  to  look  out  for  himself  as  well  as  he  coald 
and  observe  such  dangers  as  a  prudent  man 
would  have  seen. 

16.  Dahaoes— Pbbsonal  Injttbies  —  AMotmr 
or  Damages. 

A  requested  charge  that  in  assessing  dam- 
ages the  question  was,  not  what  the  Jury  woold 
suffer  the  injury  for,  but  what  sum  would  fairly 
compensate  plaintiff,  was  sutMtantially  complied 
with  by  the  court's  diarge  that  in  assessing  dam- 
ages it  must  be  governed  by  the  evidence,  and 
the  amount  of  damages  should  be  such  as  would 
fairly  and  reasonably  compensate  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  15,  Damages,  H  548-555.] 

17.  Same-^Pxbsonal   Injubies  —  Oobpobatx 
Chabacteb  or  Defendant. 

A  requested  charge  that  In  fixing  damages 
the  jury  should  not  consider  the  fact  that  de- 
fen^nts  were  corporations,'  nor  the  wealth  of 
the  parties,  even  if  the  court  was  liound  to 
charge  it  at  all,  was  substantially  complied  with 
ti^  reminding  them  that  thev  were  bound  to  try 
the  issues  submitted  according  to  the  evidence 
and  the  law,  and  render  true  verdicts.  . 

18.  Tbial  —  Imbtbuctions— Weight  of  Evi- 
dence. 

In  charging  as  to  the  light  In  which  plain- 
tiff's testimony  should  be  weighed,  the  court  was 
not  bound  to  call  particular  attention  to  tlie  tes- 
timony of  doctors  as  to  plaintiff's  inability  to 
remember ;  it  being  sufficient  that  the  court  cov- 
ered it  in  a  general  way,  without  special  mention 
thereof. 

19.  ELEOIBICITT— INJUBIBB  INCIDENT  TO  PBO- 

DucTioN— AcMOKS— Instbuotions  —  Pboxi- 

MATE  Cause. 

In  an  action  against  a  telephone  company 
and  a  lighting  company  by  an  employe  of  the 
former  for  injuries  received  while  adjusting 
wires  on  a  telephone  pole  by  contact  with  the 
lighting  company's  wires,  a  requested  charge 
by  the  lighting  company  that  it  was  not  respon- 
sible unless  it  knew  or  should  have  Imown  that 
employes  of  the  telephone  company  would,  in 
the  course  of  their  work,  come  in  contact  with 
its  wires,  was  properly  refused,  as  it  was  suffi- 
cient if  it  was  so  probable  that  they  wonld  do 
80  Uiat  the  company  should  have  foreseen   it. 

20.  Same— INSTBUCTIONS  —  Appucabilixt   to 
Evidence. 

A  requested  charge  by  tlie  lighting  company 
that  it  was  not  liable  for  the  sag  or  injnry  re- 
sulting therefrom,  unless  it  had  knowledce  tber*- 
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of,  or  th«  sag  had  existed  so  long  that  its  !g^ 
norance  was  the  result  of  negligence,  was  prop- 
eriy  refused,  where  there  was  nothing  to  show 
the  extent  of  the  sag  or  that  it  was  sufficient  to 
increase  the  danger. 
21.  Masteb  and   Sebtaht— Ikstbuctioitb  — 

GOUTBIBUTOBT     NeOUOKNCK    —    OSOIIfABT 

.  Cabs  aro  Pbudbrok— "Obdimaxilt  Pbd- 

DBHT." 

In  a  personal  injury  action  by  a  servant, 
the  conrt  told  the  Jnry  that  it  would  refer  dur- 
ing the  charge  to  "the  i«ndent  man,  and  reason- 
aUe  care"  and  they  would  understand  thereby 
"the  care  and  prudence  of  an  ordinarily  careful 
and  prudent  man  in  lilce  circnmstancee,"  and 
would  measure  plaintiCa  conduct  by  tiiat  (tand- 
ard,  that  care  of  a  prudent  man  under  some  dr- 
cnmatanoes  might  be  negligence  under  others, 
and  they  shonia  apply  the  test  with  their  gener- 
al knowledge  of  the  degree  of  care  that  a  man  of 
ordinary  prudence  would  exercise  and,  in  direct- 
ing attennon  to  the  question  of  plaintiffs  care, 
told  them  to  consider  whether  he  exercised  the 
care  and  prudence  "of  an  ordinarily  urudent 
man  and  was  without  fault  on  his  part'  Beld, 
that  the  standard  of  care  stated  as  the  measure 
of  plaintiFs  conduct  was  too  low;  the  words 
"ordinarily  prudent  man"  suggesting  mediocrity 
of  care.  If  not  carelessness. 

[Ed.  Note.— For  cases  in  point  sen  Cent  Dig. 
vol.  84,  Master  and  Servant  I  1181. 

Ed.  Note^— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  6062.] 

Exceptions  from  Orleans  Oonnty  Court; 
Wm.  H.  Taylor,  Judge. 

Action  by  Channcey  Drown  against  the 
New  England  Telephone  tc  Telegraph  Com- 
pany and  another.  From  a  Judgment  for 
plalntifC,  defendants  bring  exceptions.  Be- 
versed  and  remanded. 

W.  M.  Wrigbt,  Frank  D.  Thompson,  and 
Jolm  Bedmond,  for  plaintUF.  Hunton  & 
Stickney,  for  defendant  New  England  Tele- 
phone &  Telegraph  Company.  Dunnett  & 
Slack,  for  defendant  Consolidated  Ughting 
Company. 

BOWELL,  C.  3.  This  is  an  action  for  neg- 
ligence. It  was  here  once  on  demurrer  to 
the  declarotion,  and  la  reported  In  80  Yt  1, 
€6  AtL  801.  The  alleged  negligence  of  the 
lighting  company  is  the  erection  of  a  line  of 
electric  light  and  power  wires  of  high  voltage 
above,  and  in  dangerous  proximity  to,  the 
telepbane  company's  line,  by  reason  of  which 
the  plaintiff,  an  employe  of  the  telephone 
company.  In  the  performance  of  his  duty  as 
lineman,  in  adjusting  wires  to  the  cross-arms 
on  a°  telephone  pole,  below  and  near  the  pow- 
er wires,  came  in  contact  with  them  and  was 
tramed  and  injured.  The  alleged  negligence 
of  the  telephone  company  is  that  It  suffered 
that  condition  to  remain,  neither  causing  the 
llj^tlng  company  to  remqve  its  wires,  nor  re- 
moving its  own. 

The  plaintiff's  evidence  tended  to  show: 
That  on  the  day  of  the  accident  a  gang  of 
linemen  in  the  employ  of  the  telephone  com- 
pany was  mnnlng  a  line  of  four  wires,  at- 
taching them  to  the  lower  arms  of  a  line  of 
poles  extending  along  the  highway  from  Wll- 
liamBtown  to  Granlteville,  which  intersected 
at  nearly  a  right  angle  a  highway  from  Barre 


to  Granlteville.  The  accident  happened  on 
the  comer  pole  at  the  Intersection  of  said 
highways  That  the  telephone  poles  were  set 
on  the  left  side  of  the  highway  going  towards 
Granlteville  from  the  Wllllamatown  road. 
That  on  the  road  from  Barre,  extending  past 
the  intersection  of  the  WllUamstown  road 
and  on  to  Granlteville  on  the  same  side  of 
the  highway  as  the  telephone  poles,  was  a  line 
of  the  lighting  cmnpany's  poles,  on  which  at 
the  time  in  question  were  cross-arms,  attach- 
ed to  which  were  three  uninsulated  electric 
light  and  power  wires,  each  carrying  a  deadly 
current  of  12,000  volts,  transmitted  in  the 
daytime,  and  present  at  the  time  of  the  acci- 
dent That  the  telephone  poles  carried  2 
6-pln  cross-arms  about  4  Inches  wide;  one, 
from  5  to  8  inches  from  the  top  of  the  pole, 
and  the  other  about  20  Inches  below  it  In 
the  clear.  That  the  comer  pole,  on  which  the 
accident  happened,  had  4  of  these  cross-arms, 
2  upper  and  2  lower,  set  with  the  ends  to- 
wards the  road  nearly  together,  and  the  ends 
towards  the  fence  spread  a  little,  the  better 
to  bear  the  strain  of  the  wlres>  turned  at  that 
point  That  the  npper  arms  were  6  or  6  - 
inches  from  the  top  of  the  pole,  and  the  oth- 
ers 20  Inches  below  in  the  clear.  That  there 
were  6  wires  on  the  upper  arms,  and  2  on 
the  lower  arms,  attached  to  the  insulators  on 
the  pins  nearest  the  pole,  called  pole  pins. 
Iliat  the  linemen  were  engaged  in  attaching 
the  4  wires,  2  on  each  side  the  pole,  to  tlie 
second  and  third  pins  on  either  side  of  the 
pole  pins,  which  was  done  by  reeling  off  the 
wire,  laying  it  along  tbe  highway  on  either 
side  of  the  poles,  and  then  hanging  it ;  the  line- 
men climbing  the  poles,  adjusting  the  Insula- 
tors to  the  pins,  and  placing  the  wires  In  posi- 
tion for  tying  to  them,  the  groundman  hauling 
the  wire  taut,  and,  when  taut,  the  lineman  on 
the  rear  pole  giving  the  word  to  tie,  and  all 
tying  at  the  same  tlm&  It  appeared  tliat 
there  was  some  slack  in  the  power  wire  at 
the  time  of  the  accident,  but  how  mnch  the 
wire  directly  over  the  telephone  pole  In  ques- 
tion was  lowered  thereby  did  not  appear,  nor 
what  caused  the  sladc,  nor  how  long  it  had 
existed.  The  telephone  line  was  constructed 
In  tliat  locality  in  1902,  and  the  poles  and 
wires  of  the  lighting  company  placed  in  1908 
where  they  were  at  the  time  of  the  accident. 
There  was  nothing  to  show  what  knowl- 
edge, if  any,  the  lighting  company  had  of  how 
repairs  were  made  or  other  work  done  on 
the  telephone  line,  nor  whether,  after  the 
poles  were  erected,  it  was  necessary  or  not 
to  use  any  space  above  the  upper  cross-arm. 
The  accident  happened  about  noon  on  May  4, 
1905.  At  that  time  there  was  a  man  on  the 
pole  south  of  the  comer  iiole,  and  a  man  on 
the  pole  north  of  the  comer  pole.  Jesse  Hay- 
cock, a  lineman,  had  gone  np  the  comer  pole 
to  tie  the  wires  to  the  two  outside  pins  to- 
wards the  highway,  to  do  which  he  took  bis 
position  on  the  lower  cross-arm.  with  one  leg 
thrown  over  it  and  the  other  through  the 
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brace,  with  his  spur  stldclng  In  th«  pole, 
mils  pole  was  regarded  as  difficult  because  It 
was  a  comer  pole,  and  guyed  on  the  fence 
Bide;  the  guy  extending  about  to  the  lower 
cross-arms.  The  plaintiff  was  trying  to  as- 
sist Haycock,  which  was  proper  and  in  the 
line  of  his  duty.  Owing  to  Haycock's  position 
on  the  pole,  the  plaintiff,  who  was  to  tie  the 
wires  to  the  outside  pins  towards  the  fence, 
coald  not  work  upon  the  lower  cross-arms,  so 
be  climbed  to  the  nK)er  cross-armsy  bestrode 
one  of  them,  placed  his  feet  on  one  of  the 
lower  arms,  leaned  over,  head  down,  tied  the 
wires,  and  In  straightening  himself  to  go 
down  came  In  contact  with  one  or  more  of 
the  power  wires,  and  was  shocked  and  in- 
jured. One  of  those  wires  was  dlrecUy  over, 
and  only  27  Inches  from,  the  top  of  the  tele- 
phone pole,  and  only  59  inches  from  the  low- 
er cross-arm  on  which  the  plaintiff  stood,  and 
be  was  67  Inches  tall.  There  was  no  contro- 
versy as  to  the  situation,  nor  as  to  the  way 
the,  accident  happened,  and  no  queaticn  as  to 
the  character  and  extent  of  the  plaintiff's  In- 
jury, which  was  most  serious. 

The  plaintiff  was  allowed  to  show  the  re- 
spectlTe  duties  of  the  different  m^nbers  of 
the  gang  of  linemen  with  which  he  was  work- 
ing at  «he  time  of  the  accident,  and  to  show 
that  it  was  the  duty  of  the  foreman  of  the 
gang  to  warn  the  men  of  any  danger  that 
came  to  his  knowledge,  and  that  he  did  not 
In  this  Instance  know  of  any  danger  to  a 
workman  in  the  position  occupied  by  the 
plaintiff  at  the  time  of  his  Injury.  The  light- 
ing company  alone  Insists  up<m  this  exception, 
and  Its  only  claim  Is  that  it  bad  a  right  to 
rely  upon  the  exercise  of  due  care  by  the 
plaintiff,  but  that  the  effect  of  this  showing 
was  to  lead  the  jury  to  believe  that  the  plain- 
tiff had  a  right  to  rely  on  his  foreman  to 
Inform  him  of  danger,  and  that,  as  long  as 
he  heard  nothing  from  talm,  he  had  a  right 
to  assume  that  he  was  safe;  but  this  objec- 
tion was  not  made  below,  and  therefore  can- 
not be  made  here.  Massncco  v.  TomassI,  80 
Vt.  186,  67  Atl.  551. 

The  plaintiff  was  permitted  to  elicit  the 
opinion  of  the  foreman  of  the  telephone 
company's  linemen,  without  stating  the 
claimed  facts  on  which  it  was  based,  to  the 
effect  that  the  lighting  company's  poles  near 
the  place  of  accident  could  have  been  placed 
three  feet  nearer  the  fence,  or  have  been 
five  feet  taller,  and  thus  have  insured  safety. 
The  plaintiff  justifies  the  ruling,  for  that  It 
was  largely  a  question  of  practical  expe- 
rience, and  likens  it  to  Morrlsette  v.  Cana- 
dian Pacific,  76  Vt  267,  56  Atl.  1102,  In 
which  the  plaintiff,  a  practical  railroad  man,' 
with  experience  and  knowledge  in  that  line, 
was  permitted  to  testify  his  opinion  that  the 
switch  in  question  could  have  been  set  in 
another  place  and  been  safe;  but  that  case 
differs  from  this,  for  there  It  was  not  a  ques- 
tion of  physical  conditions  merely,  but  of 
convenience    and    efficiency   as    well,    while 


here,  as  the  exceptions  sbow,  It  was  a  ques- 
tion only  of  physical  conditions  and  physical 
practicability.  This  called  only  for  observa- 
tion and  knowledge  on  the  part  of  the  wit- 
ness, to  the  making  and  acquisition  of  which 
no  exx>erimental  qualification  was  necessary. 
Hence  the  rule  contended  for  by  the  defend- 
ants applies,  namely,  that  opinion  Is  not  ad- 
missible In  such  cases,  unless  based  on  facts 
testified  to  by  the  witness  that  are  incapable 
of  adequate  presentation  to  any  <Hie  but  tbe 
observer  himself. 

For  the  purpose  of  reproducing  condltionB 
such  as  the  plaintiff's  evidence  Indicated 
them  to  have  been  at  the  time  and  place  of 
the  accident,  the  defendants  asked  leave  to 
suspend  wires  over  a  model  of  the  telephone 
pole  on  which  the  plaintiff  was  Injured, 
erected  In  the  courtroom,  answerable  to  the 
power  wires  with  which  he  came  in  contact. 
This  was  denied  as  matter  of  discretion,  and 
that  It  was  such  matter  cannot  be  donbted. 

The  telephone  company  moved  for  a  ver- 
dict for  want  of  evidence  of  negligence  on  Its 
part,  or  that  it  owed  the  plaintiff  any  duty, 
and  for  that  the  testimony  showed  contrllra- 
tory  negligence  and  assumption  of  risk.  The 
lighting  company  moved  for  a  verdict  on  the 
last  two  grounds.  The  testimony  shows  be- 
yond reasonable  doubt  that  the  plaintiff 
knew  that  the  electric  line  was  there,  and 
that  Its  wires  ran  over  the  pole  in  question; 
knew,  by  having  been  told,  of  their  high  volt- 
age; knew  that  the  current  was  transmitted 
In  the  daytime,  and  was  dangerous,  though 
Insulated;  and  knew  that  the  only  safe  way 
was  to  regard  the  wires  as  alive,  and  to 
keep  away  from  them.  But  this  does  not  de- 
feat him,  for  It  does  not  follow  therefrom 
as  matter  of  law  that  he  knew  and  compre- 
hended the  danger,  nor  that  it  was  so  plain- 
ly observable  that  he  will  be  taken  to  have 
known  and  comprehended  it  It  does,  how- 
ever, present  the  case  In  this  respect  as  It 
is  presented  by  the  declaration,  for  that 
does  not  negative  knowledge  on  the  part  of 
the  plaintiff  that  the  electric  line  was  there, 
but  only  knowledge  of  the  close  proximity  of 
its  wires  to  the  pole,  and  that  the  pole  was 
an  unsafe  place  to  work,  both  of  which  al- 
legations were  admitted  by  the  demurrer, 
and  the  case  ruled  accordingly;  whereas, 
now  they  stand  for  consideration  on  the 
testimony,  which  the  plaintiff  claims  does 
not  essentially  vary  the  case  from  what  It 
was  on  demurrer,  and  therefore  that  the  rol- 
Ings  then  are  controlling  now,  while  the  de- 
fendants claim  the  contrary.  It  Is  to  be  no- 
ticed that  the  lighting  company's  motion 
raises  no  question  as  to  its  duty  to  the  plaln- 
'tlff  nor  as  to  Its  breach  of  duty,  but  Is 
based  solely  on  contributory  negligence  and 
assumption  of  risk,  and  that  motion  and 
the  telephone  company's  motion  will  be  con- 
sidered together  as  far  as  they  are  based  on 
the  same  grounds,  as  the  questions  are  es- 
sentially the  same  as  to  both  defendants ;  bnt 
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flrst'we  will  consider  that  part  of  the  tele- 
phone company's  motion  relating  to  want  of 
evidence  of  duty  or  negligence  on  Its  part. 
As  to  dnty :  The  company  does  not  claim, 
as  a  general  proposition,  that  It  owed  the 
plaintiff  no  dnty,  bnt  only  that  the  danger 
was  80  obvious  that  be  assumed  the  risk, 
and  thereby  absolved  the  company  from  any 
dnty  to  him  In  respect  of  the  dangerous  sit- 
nation  complained  of.  This  necessitates  con- 
sideration of  the  testimony  pertinent  to  the 
question.  And  first  it  Is  said  that  the  line- 
men were  Inspectors,  but  this  does  not  ap- 
pear with  sufficient  certainty  to  permit  It  to 
be  so  held  as  matter  of  law.  As  to  assump- 
tion of  risk,  the  testimony  shows  that  stand- 
ing at  the  foot  of  the  pole  and  looking  up,  as 
the  plaintiff  testified  be  had  no  doubt  he  did, 
the  power  wires  were  plainly  visible ;  but  the 
testimony  also  tends  to  show  that  yon  could 
not  calculate  very  accurately  the  distance 
they  were  above  the  pole,  but  that  they  ap- 
peared to  be  far  enough  above  to  "give  a 
good  clearance  all  right,"  though  near,  and 
"looked  safe"  to  the  foreman  of  the  gang, 
and  that,  even  after  one  bad  ascended  the 
pole,  he  oonld  not  tell  exactly  then  whether 
a  man  could  clear  on  top  of  it  or  not  The 
plaintiff  testified  on  cross-examination  that, 
when  he  got  his  feet  onto  the  lower  cross- 
arm,  he  had  to  be  stooped  to  keep  himself  in 
position,  or  else  he  would  "be  tangled 
amongst  the  wires."  This  defendant  con- 
tends that  there  were  no  wires  that  he  could 
avoid  being  "tangled  amongst"  by  stooping 
but  the  power  wires,  and  therefore  that  he 
must  have  meant  those  wires,  and  that  that 
defeats  him,  as  It  shows  conclusively  that 
he  knew  and  comprehended  the  danger,  and 
therefore  assumed  the  risk.  That  that  testi- 
mony 18  exceedingly  capable  of  that  con- 
struction cannot  be  doubted,  and,  if  reason- 
ably capable  of  no  other,  the  effect  claimed 
for  It  might  follow;  but  we  are  not  certain 
that  the  plaintiff  did  not  mean  the  telephone 
wires  and  not  the  power  wires,  for  he  tes- 
tified on  redirect  examination  that  the  posi- 
tion a  lineman  would  be  in  to  do  what  he 
was  to  do  would  be  to  have  both  hands  on 
the  npper  cross-arm,  and  both  feet  on  the 
tower  cross-arm  between  the  pole  and  the 
pole  pin,  and  then,  In  order  to  get  bis  foot 
np  over  the  wires  that  were  stretched  right 
out  straight  almost  at  the  same  height  as  the 
top  of  the  pole,  he  wonid  have  to  throw 
himself  nearly  on  his  stomach  at  the  top 
of  his  pole,  and  lift  his  foot  up  th»e  (in- 
dicating), and  that  that  drew  his  knees  up  In 
good  shape  to  swing  around  after  he  gets 
hl8  boot  up  and  throws  It  over,  and  then  be 
would  be  looking  down  to  the  ground;  that 
that  was  the  position  he  took,  though  men 
have  different  ways  of  getting  into  xmsI- 
tion.  The  exceptions  show  that,  when  he 
was  tying  in  the  wires,  be  was  leaned  over, 
head  down.  Though  this  does  not  show 
with  much  certainty  that  the  plaintiff  did 


not  mean  the  power  wires,  yet  it  casts  suffi- 
cient doubt  upon  his  meaning  to  make  It  a 
question  of  fact  and  not  of  law. 

When  the  case  was  here  before,  we  class- 
ed it  on  this  question  of  assumption  of  risk 
with  Morrisette  v.  Canadian  Pacific  R.  C!o., 
74  Vt  232,  52  Atl.  520,  where  a  brakeman 
was  swept  from  the  side  of  a  moving  freight 
car  by  a  switch  standing  near  the  track, 
which  he  had  never  passed  before  on  the 
side  of  a  car,  and  had  never  been  told  and 
did  not  know  that  It  was  near  enough  to  the 
track  to  endanger  one  passing  it  on  the  side 
of  a  car,  and  held  that  hare,  as  there,  the 
danger  was  not  so  plainly  observable  that 
the  law  would  say  that  the  plaintiff  assum- 
ed the  risk,  bnt  that  the  question  was  for 
the  Jury,  and  the  case  la  still  to  be  classed 
with  the  Morrisette  Case  on  the  testimony, 
and  consequently  the  ruling  before  must  be 
the  ruling  now.  This  disposes  of  the  ques- 
tion of  want  of  negligence  on  the  part  of 
the  telephone  comxmny,  for  that  is  urged  only 
on  the  grounds  that  Its  duty  was  limited 
to  making  the  place  as  safe  as  It  looked  to 
be,  and  that  the  danger  was  so  obvious  that 
It  carried  Its  own  notice.  This  ground  fall- 
ing, the  proposition  Itself  fails.  The  ques- 
tion of  contributory  negligence  must  be  ruled 
now,  as  it  was  before,  to  be  for  the  Jury, 
for  the  testimony  is  no  more  decisive  of  it 
than  is  the  declaration,  especially  as  the  ele- 
ment of  forgetfulness  Is  now  present,  by 
which  the  defendants  account  for  the  acci- 
dent 

The  telephone  company  submitted  12  re- 
quests to  charge,  and  excited  to  the  re- 
fusal to  charge  according  to  the  first  9  of 
them,  and  to  the  charge  as  given  on  the 
subjects  thereof.  We  have  often  held  that 
such  exceptions  ere  too  general  to  be  avail- 
able, unless  the  charge  on  the  subjects  of 
them  is  wholly  wrong,  which  la  not  claimed 
here.  The  court  charged  the  company  with 
knowledge  of  the  situation  as  matter  of  law. 
To  this  the  company  specifically  excepted, 
and  claims:  That  It  depended  on  the  line- 
men for  information  as  to  any  dangerous  con- 
dition along  Its  line  ttat  might  affect  the 
safety  of  its  workmen;  that,  if  the  plain- 
tiff's knowledge  of  the  risk  was  an  open 
question,  the  company's  knowledge  of  it  was 
equally  so,,  as  Its  business  was  conducted; 
that  in  the  circumstances  there  was  no  nec- 
essary Inference  of  knowledge  on  its  part 
from  the  length  of  time  the  condition  had 
existed;  and  therefore  that  it  was  entitled 
to  have  Its  first  and  second  request  com- 
plied with,  which  were  to  the  effect  that 
there  could  be  no  recovery  against  it  under 
the  first  count,  unless  knowledge  of  the  con- 
dition was  brought  home  to  it,  and  none 
under  the  second  count  imless  It  knew,  or 
had  reason  to  know,  the  oondltlon.  But  the 
basis  of  these  requests,  as  the  exception  is 
argued,  is  the  assumption  that  the  linemen 
were  inspectors,  which  the  court  could  not 
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assume  on  the  testimony,  as  we  bave  said, 
and  therefore  It  could  not  comply  with  the 
requests  without  saying,  In  effect,  and  as  a 
general  proposition,  that  the  company's  duty 
In  ret^>ect  of  a  safe  place  was  In  abeyance 
until  It  knew,  or  had  iea8(m  to  know,  the 
danger.  But  this  could  not  be  said,  for  It 
had  already  been  held  In  tlie  case  that  it  was 
the  duty  of  the  c(»npany  to  see  to  it  that  the 
electric  wires  were  a  safe  distance  from  the 
pole,  and  the  testimony  does  not  vary  the 
case  In  that  respect 

The  telephone  company  excepted  to  the 
charge  respecting  the  right  of  the  plaintiff 
to  assume  that  the  defendants  had  performed 
their  duty.  Its  brief  says  that  the  exception 
"Is  considered  under  point  fifth";  bot  there 
Is  no  conslderati(Mi  of  It  under  that  point, 
anlees  It  Is  contained  in  an  exception  to  what 
the  court  said  in  another  part  of  the  charge 
about  the  company's  duty  to  maintain  a 
safe  place,  and  being  dnrgeable  with  Imowl- 
edge;  but  whether  the  ground  of  that  ex- 
ception stated  therein  Is  the  otmslderatlon  of 
this  exception  referred'  to  we  do  not  know, 
and  therefore  pretermit  the  question. 

The  telephMie  company  requested  the  court 
to  charge  that,  if  the  plaintiff  knew  of  the 
existence  of  the  electric  line,  then.  In  view 
of  his  experience  as  a  lineman,  the  risk  was 
not  an  extraordinary  risk,  but,  as  matter  of 
law,  an  obvious  risk,  which  the  plaintiff  must 
be  takok  to  have  assumed  if  he  ascended 
the  pole  neglecting  to  inform  himself  or  to 
observe  the  distance  of  the  electric  wires 
above  the  pole.  But  the  court  assumed  and 
charged  that  the  risk,  as  disclosed  by  the 
evidence,  was  not  a  rl^  ordinarily  incident 
to  the  plaintiff's  employment,  but  a  risk  that 
is  known  to  the  law  as  an  extraordinary  risk 
— one  not  incident  to  the  business  as  it  ordi- 
narily exists.  To  the  charge  that  the  risk 
was  not  ordinarily  Incident  to  the  business, 
the  company  excepted,  and  submits  that 
whether  a  risk  Is  ordinary  or  extraordinary 
depends  upon  the  circumstances  of  the  case, 
and  that  the  circumstances  of  this  case  are 
such  that  it  could  not  be  assumed  as  matter 
of  law  that  the  risk  was  extraordinary,  and 
that  In  characterizing  it  as  such  the  court 
Ignored  the  claim  that  the  risk  was  obvious, 
a  necessary  Incident  to  the  conduct  of  the 
business,  and  assumed,  by  the  'plaintiff  as 
matter  of  law  In  his  contract  of  employment. 
But  It  cannot  be  said  that  the  risk  was  a 
necessary  nor  an  ordinary  incident  of  the 
business  In  which  the  plaintiff  was  engaged; 
nor,  as  we  have  said,  that  It  was  so  plainly 
observable  that  the  plaintiff  can  be  taken 
as  matter  of  law  to  have  assumed  It  The 
case  stands  on  this  question  as  it  stood  be- 
fore, when  we  held  that  the  risk  was  not 
«»dlnary,  and  therefore  assumed  by  the 
plaintiff,  but  extraordinary,  and  therefore 
not  assumed  by  him,  unless  he  knew  and 
comprehended  It  or  It  was  so  plainly  observ- 


able that  he  would  be  taken  to  have  known 
and  comprehended  it 

Both  defendants  excepted.  In  effect  to  the 
submission  of  the  case  to  the  jury  at  all, 
but  that  questkm  Is  virtually  disposed  of  by 
the  holdings  on  the  motion  for  a  verdict 

The  lighting  company  requested  the  court 
to  charge  that  a  "safe  place  to  work"  means. 
In  law,  a  place  free  from  all  dangers  that 
cannot  be  perceived  by  the  senses  by  such  ob- 
servation as  a  prudent  man  would  make  Id 
the  circumstances  of  the  pifilntifl.  The  com- 
pany excepted  that  this  was  not  complied 
with;  bnt  we  think  it  was,  substantially,  tor 
the  court  charged  that  a  servant  assumes  not 
only  the  ordinary  risks  of  his  employmoit, 
but  all  the  extraordinary  risks  thereof  that 
he  knows  and  comprehends,  or  that  as  a  prop 
dent  man,  be  ought  to  know  and  comprehend 
In  the  drcumstancee.  This  instruction  was 
also  a  substantial  compliance  with  the  com- 
pany's request  to  charge  that  it  was  the  duty 
of  the  plaintiff  .to  look  out  for  hlmsdf  as 
well  as  he  could,  and  to  see  all  such  danger- 
ous things  as  a  prudent  man  would  have  seoi, 
and,  if  he  did  not  do  it  and  his  failure  coor 
tributed  to  the  happening  of  the  accident,  b* 
could  not  recover. 

The  court  also  substantially  compiled  with, 
the  company's  request  to  charge  that  in  as- 
sessing damages  the  questlcm  was,  not  wbat 
the  jury  would  suffer  the  Injury  for,  bnt 
what  sum  would  fairly  compensate  the  plain- 
tiff, for  the  court  told  the  Jury  that  In  the 
matter  of  assessing  damages  it  must  be  gov- 
emed  wholly  by  the  evidence  given  In  court; 
and  that  the  amount  of  damages  should  be 
such  a  sum  as  would  fairly  and  reasonably 
compensate  the  plaintiff. 

The  company  claims  that  the  court  failed 
to  comply  with  Its  request  to  charge  that  in 
fixing  damages  the  fact  that  the  defendants 
were  corporations  was  not  to  be  considered, 
nor  the  wealth  of  any  of  the  parties,  but  that 
the  question  was  to  be  settled  precisely  as  If 
it  was  between  two  individuals.  All  this  the 
Jury  would  know  without  being  told,  if  they 
were  mindful-  of  their  oath,  and  the  court 
reminded  them  of  It  at  the  commencement  of 
the  charge,  by  telllag  them  that  by  it  they 
were  bound  to  try  each  and  every  issue  sub- 
mitted to  them,  according  to  the  evidence  giv- 
en In  court  and  the  laws  of  the  state,  and 
true  verdicts  give.  This  was  a  sufficient  com- 
pliance with  the  request  If  the  court  was 
bound  to  comply  with  it  at  all,  as  to  which 
we  say  nothing. 

The  reqnest  to  charge  as  to  the  liglit  in 
which  the  plaintiff's  teetim(my  should  be 
weighed  was  sufficiently  complied  with.  The 
court  was  not  bound  to  call  particular  atten- 
tion to  the  testimony  of  the  doctors  concern- 
ing Ills  Inability  to  remembw.  It  was^oiongb 
that  the  court  covered  that  In  a  general  way, 
though  without  special  mention  of  It 

The  company  excepted  to  the  refusal  to 
charge  that  it  could  not  iM  held  reqtonsibie 
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ORlesB  it  knew,  or  ougbt  to  have  known,  tbat 
the  employes  of  the  telephone  company  wonld. 
In  the  course  of  their  repairs,  be  In  position 
to  come  In  contact  with  the  electric  wlies) 
bat  such  a  charge  woold  haye  gone  too  ft^r, 
for  it  was  enough,  certainly,  If  such  a  thing 
was  80  natural  and  probable  that  the  com- 
pany ought  to  hare  foreseen  that  It  might 
happen,  which  Is  quite  different  from  know- 
ing that  It  would  happen.  This  virtually  dis- 
poses of  the  exception  to  the  charge  that  It 
was  the  duty  of  the  company  to  construct  and 
maintain  its  lines  so  as  not  to  injure  the  em- 
ployes of  the  telephone  company  while  in  the 
discharge  of  the  duties  of  their  employment; 
the  ground  of  the  exception  being  that  the 
charge  should  have  measured  the  company's 
doty  by  what  it  knew,  or  ought  to  have 
known,  of  the  employes'  duties. 

It  Is  claimed  that  it  was  error  not  to  charge 
that  the  company  was  not  liable  for  the  sag 
in  the  wire,  nor  for  any  injury  resulting 
therefrom,  unless  it  had  knowledge  of  the  sag, 
or  It  had  existed  so  long  that  its  ignorance 
was  the  result  of  its  own  negligence;  but 
the  court  well  refused  such  a  charge,  because, 
if  for  no  other  reason,  there  was  nothing  tn 
show  the  extent  of  the  sag,  nor  that  it  was 
enough  to  increase  the  danger  perceptibly. 

The  court  told  the  Jury:  That  it  should 
have  occasion  at  different  times  during  the 
charge  to  refer  to  "the  prudent  man,  to  rea- 
sonable care,"  and  words  of  the  same  Import; 
that  they  would  understand,  when  those 
words  were  used,  "the  care  and  prudence  of 
an  ordinarily  careful  and  prudent  man  In  like 
circumstances";  that  that  was  the  standard 
by  which  they  would  measure  the  care  of 
the  plaintiff  when  they  came  to  consider  tbe 
Question  of  whether  he  Iiad  acted  carefully 
and  prudently  ("the  care  and  prudence  of  an 
ordinarily  prudent  man  under  the  circum- 
stances of  the  case");  that  this  was  not  an 
absolute  standard ;  that  the  care  and  prudoice 
of  a  prudent  man  under  one  set  of  circum- 
stances might  be  n^ligence  under  another  set 
of  circumstances;  that  that  was  why  the 
court  had  told  tbem  tbat  It  must  be  the  care 
and  prudence  of  a  prudent  man  acting  in  sim- 
ilar circumstances;  and  that,  in  determining 
any  question  where  that  standard  had  to  be 
applied,  they  would  apply  It  with  their  knowl- 
edge as  men  of  affairs  of  the  degree  of  care 
that  the  "prudent  man,  the  man  of  ordinary 
pmdence,"  would  exercise  under  such  circum- 
stances as  they  were  considering.  When  the 
court  came  to  direct  the  attention  of  the  Jury 
to  the  question  of  tbe  plaintiff's  care,  it  told 
tbem  to  consider  whether  he  was  In  tbe  ex- 
ercise of  the  care  and  prudence  of  "an  ordi- 
narily prudent  man — that  Is,  whether  he  was 
without  fault  on  his  part"— that  he  must  sat- 
isfy them  by  a  fair  balance  of  the  evidence 
that  he  was  in  the  exercise  of  due  care  at 
the  time  of  the  Injury;  and  that,  if  they 
could  say  he  was  in  the  exercise  of  the  care 
and  prudence  of  "an  ordinarily  prudent  man." 


then  he  would  make  out  that  part  of  his  case, 
but,  If  he  failed  to  reach  that  standard,  and 
fell  short  of  It,  and  his  negligence  contributed 
to  his  injury,  he  could  not  recover.  Thus  It 
appears  that  the  standard  erected  by  which 
to  measure  the  conduct  of  the  plaintiff  in  re- 
spect of  care  and  prudence  was  that  of  the 
"ordinarily  careful  and  prudent  man."  This 
standard  was  too  low  to  meet  the  require- 
ments of  the  law. 

In  Brlggs  T.  Taylor,  28  Vt  181,  an  officer 
was  sued  for  not  taking  good  care  of  per- 
sonal property  attached  by  him  on  mesne 
process.  The  court  charged  that  It  was  the 
doty  of  the  officer  to  use  "ordinary  care  and 
prudence"  In  tbat  behalf,  and  defined  that 
degree  of  care  and  prudence  to  mean  "audi 
care  ^nd  prudence  as  men  of  ordinary  care 
and  pradence  osnally  exercise  over  their 
own  property."  This  court  held  the  charge 
to  be  erroneous,  because  calculated  to  mis- 
lead the  Jury.  The  court  said:  That  the 
language  used  did  not  signify  a  fixed  quality 
of  mediocrity  even;  that  "ordinary,"  "mid- 
dling," and  "mediocrity,"  when  applied  to 
character.  Import  to  the  mass  of  men  a  very 
subordinate  quality  or  degree — something 
quite  below  what  we  desire  in  an  agent  or  a 
serrant,  and  what  we  have  a  right  to  require 
in  a  public  servant  especially — that  a  man 
who  is  said  to  be  "middling"  carefol,  "ordina- 
rily" careful,  is  nnderstood  to  be  careless,  and 
snre  not  to  b»  wanted.  This  doctrine  was 
approved  and  applied  in  the  highway. dam- 
age case  of  Folsom  v.  UnderliiU,  36  Vt  680. 
There  the  defendant  requested  the  court  to 
charge  tliat  the  plaintiff's  conduct  in  driv- 
ing upon  the  bridge  must  have  been  that  of 
"a  careful'  and  prudent  man."  The  court 
refused  to  charge  as  requested,  but  charged 
that  the  plaintiff  must  have  exercised  "ordi- 
nary care  and  prudence"  In  that  behalf. 
This'  court  said  that  the  words  "ordinary 
care  and  prudence"  are  sometimes  liable  to 
misconstruction,  though  when  rightly  under- 
stood they  express  the  requisite  degree  of 
care  and  prudence ;  yet  that  the  rule  should 
have  be^n  expressed  in  terms  more  definite 
and  less  liable  to  be  misunderstood,  and  that 
the  request  should  have  been  complied  with. 
So  in  Reynolds  v.  Burlington,  52  Vt  300, 
which  was  also  for  Injury  on  a  highway,  the 
court  charged,  as  requested,  that  if  want  of 
care  on  tbe  plaintiff's  part  contributed  to  his 
injury  he  could  not  recover,  but  in  charg- 
ing as  to  the  degree  of  care  the  plaintiff 
was  bound  to  exercise,  said  it  was  that 
measure  of  care  and  attention  that  "persons 
of  ordinary  care,  men  generally,  ordinarily 
prudent  men,"  would  exercise  under  similar 
circumstances.  It  was  held:  That  the 
charge  failed  to  convey  to  the  Jury  the 
true  sense  and  force  of  the  rule,  but  that  tbe 
subject  was  presented  In  manner  and  effect 
held  in  the  cases  above  referred  to  not  to  be 
answerable  to  the  requirement  of-  the  law ; 
that  the  entire  exposition  by  the  court  of 
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"ordinary  care,"  "ordinary  prudence,"  ordina- 
rily prudent  men,"  was  calculated  to  leave 
an  Impression  upon  the  Jury  of  a  very  dif- 
ferent kind  and  degree  of  prudence  from  that 
which  the  language  and  expositions  In  the 
cases  above  referred  to  would  make,  the  last 
of  which  was  expressly  held  to  be  authorita- 
tive in  this  respect,  and  the  other  was  com- 
mended as  having  done  excellent  service 
towards  giving'  deflnlteneas  and  practical 
usefulness  to  the  legal  idea  of  the  care  to 
be  exercised  In  such  cases.  The  court  went 
on  to  say  that  a  man  of  ordinary  care,  of 
ordinary  prudence,  as  expressed  In  common 
parlance,  Is  not  regarded  by  the  law  as  be- 
ing to  the  common  understanding  the  same 
as  characterized  by  the  expressions  "a  pru- 
dent man,"  "prudent  men."  In  Fassett  v. 
Roxbury,  56  Vt  652,  it  is  said,  following 
Folsom  V.  UnderhiU,  that  the  words  "ordi- 
nary care  and  prudence,"  and  the  like,  when 
rightly  interpreted,  convey  tlia  true  idea 
and  doctrine  of  the  law  on  this  subject,  and 
import  that  degree  of  care  and  prudence  that 
^cartful  and  prudent  men  would  exercise  In 
the  same  circumstances,  and  it  was  held  that 
the  court  rightly  Interpreted  those  words  to 
the  Jury,  and  that  the  expression  complained 
of,  taken  in  connection  with  the  whole 
charge,  did  not  detract  therefrom  nor  mis- 
lead the  Jury ;  but  this  cannot  be  said  of  the 
charge  in  this  case,  for  the  court  barred  this 
way  of  escape  by  telling  the  Jury  to  start 
with .  that  it  should  have  occasion  at  dif- 
ferent times  during  the  charge  to  refer  "to 
the  prudent  man,"  "to  reasonable  care,"  and 
words  of  the  same  import,  and,  when  it  did, 
that  they  would  understand  that  they  meant 
"the  care  and  prudence  of  an  ordinarily  care- 
fnl  and  prudent  man  in  like  circumstances," 
and  this  instruction  was  not  changed  nor 
modified,  but  was  the  refrain  of  the  charge 
on  this  point  throughout  As  said  of  Brlggs 
T.  Taylor  In  Reyndlds  v.  Burlington,  so  it 
may  be  said  of  «11  the  cases  to  which  we 
have  referred,  that  In  no  case  since  those 
has  this  court  designed  to  modify  the  rule  as 
there  stated  and  established.  The  very  re- 
cent, and  as  yet  not  offlcially  reported,  case 
of  Williams  ▼.  Norton  Brothers,  69  AU.  146, 
which  was  by  a  servant  against  the  master 
for  negligence,  is  referred  to  as  modifying 
tlie  rule;  bat  certainly  it  was  not  intended 
to  be  such,  and  when  attentively  considered 
it  is  not  such,  but  belongs  to  the  same  class 
as  Fassett  v.  Roxbury,  for  though  the  words 
"ordinary  care"  were  used  in  the  charge 
in  respect  of  providing  a  safe  place,  yet  the 
court  further  charged  that  the  defendants 
were  required  to  use  the  care  of  careful  and 
prudent  men;  and  though  this  court  did  not 
discuss  the  question,  but  said  that  that  was 
a  correct  statement  of  the  law,  it  must  be 
taken  to  have  said  that  in  view  of  the  whole 
charge,  for  there  the  court  was  not  preclud- 
ed, as  it  Is  here,  from  construing  the  charge 
as  a  whole. 
Judgment  reversed,  and  cause  remanded. 


(74  W.  J.  K.  im 
DIOCESB  OF  TRENTON  v.  TOMAN  et  aLt 
(Oonrt  of  Chaneerr  of  N«v  Jsraay.  Jun«  22,  IMS.) 

L  BAsrannT— OoHSTBUonoN. 

A  right  of  way  appurtenant  to  a  lot  can- 
not be  used  for  the  parposes  and  benefit  of  anr 
otber  lot  to  which  no  inch  right  is  attached, 
even  though  such  other  lot  be  adjoining  and 
within  the  same  indosnre  and  in  the  same  own- 
ership as  that  to  which  the  easement  belongs. 

[Ed.  Note.— For  caaes  in  point,  see  Cent.  Oi» 
vol.  17,  Easements,  {  116.] 

2.  Savb— SuBDivisioR  or  DOVnTAKT  Pbop- 

KBTT. 

If  a  lot  to  which  a  right  of  way  appurte- 
nant is  attached  be  subdivided,  each  subdivision 
Is  entitled  to  all  legitimate  rights, .  by  way  of 
easement,  which  appertain  to  the  entirely  of  the 
original  iot. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  17,  Easements,  {  60.] 

8.  Same  —  Constbuction  —  Autokobiixs  — 

"Cabbiage." 

An  automobile  is  a  "carriage,"  within  the 
meaning  of  a  covenant  in  a  deed  reserving  m, 
strip  of  land  for  a  carriage  way  forever. 

[Ed.  Note. — For  other  definitions,  see  Words 
and   Phrases,  vol.  1,  pp.  976-978;    voL  8,  p. 
7596.] 
4.  NuiBAWCB— What  CoKSTrnjTTSS. 

Ad   automobile  garage  is  not  a  nnisanot 
per  se. 
6.  Same— BviDKNCB. 

Facts  examined,  and  held  not  to  show  that 
a  certain  automobile  garage  is  so  conducted  aa  to 
constitute  a  nuisance. 

(Syllabus  by  the  Court) 

Bill  by  the  diocese  of  Trenton  against 
John  F.  Toman  and  Jeremiah  P.  Toman. 
Injunction  granted  for  part  of  the  Kllet 
asked. 

The  controversy  in  this  case  relates  to  the 
extent  of  an  easement  In  an  alleyway  lead- 
ing from  the  easterly  side  of  North  Warren 
street  In  the  city  of  Trenton,  between  the 
property  of  the  complainant  on  the  north, 
the  St  James  Day  Nursery  No.  136  North 
Warren  street  and  the  Turkish  Bath  House 
on  the  south.  No.  1S2  North  Warren  street 
The  easement  in  question  was  reserved  in  a, 
deed  from  Samuel  Evans  and  wife  and  the 
executors  of  Joseph  H.  Reading  to  William 
F.  Pitcher,  March  30,  1858.  The  Trenton 
Turkish  &  Russian  Bath  Company  has  suc- 
ceeded to  the  title  of  Pitcher,  as  to  part  of 
No.  132  North  Warren  street,  but  Is  not  a 
defendant  and  is  not  concerned  In  the  pres- 
ent controversy.  The  defendants  the  Toman 
Bros.,  are  now  the  owners  of  the  rear  por- 
tion of  the  Pitcher  tract.  No.  132  North 
Warren  street  which  also  abuts  on  the  slip- 
way. They  also  own  No.  130  North  Warrrai 
street  adjoining  No.  132  on  the  south,  wliich 
lot  No.  130,  runs  back  to  the  rear  line  of  the 
I)ortIon  of  No.  132,  which  they  own,  and 
together  the  two  lots  form  an  It.  The  de- 
fendants, on  acquiring  the  title  to  the  land 
in  the  rear  of  132  North  Warren  street 
which  was  part  of  the  Pitcher  lot  jased  an 
old  bam  and  fences  which  existed  thereon, 
and,  upon  acquiring  the  premises  No.  130 
North  Warren  street  they  razed  the  bnlld- 

t  For  opinion  on  application  lor  coats,  etas.,  aa*  7t 
*  AU.  to. 
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tag  In  the  rear  thereof,  thus  obliterating  the 
dlTislon  line  between  the  two  properties,  and 
erected  on  both  of  them  a  two-story  antomo- 
blle  garage,  covering  the  entire  rear  of  No. 
132  and  a  portion  of  the  rear  of  No.  180, 
which  building  la  used  for  the  repair  and 
store  of  automobiles.  No.  130  North  War- 
ren street,  which  the  defendants  own,  and 
upon  a  portion  of  which  they  have  erected 
a  portion  of  their  garage  building,  was  never 
parcel  of  either  of  the  properties  between 
which  the  alleyway  Is  situate.  When  the 
defendants  were  about  to  commence  the  erec- 
tion of  their  garage  building,  the  complain- 
ant served  written  notice  upon  them  that  it 
would  dispute  their  right  to  use  the  alley- 
way as  an  entrance  to  their  garage. 

The  bill  alleges,  and  the  answer  admits, 
that  the  garage  building  Is  ao  constructed 
that  persons  entering  the  same  may,  at 
pleasure,  leave  by  way  of  either  entrance, 
and  not  only  that  they  may,  but  do,  use  both 
entrances  for  ingress,  egress,  and  regress. 
The  bill  further  alleges :  That  the  defend- 
ants, their  customers  and  patrons,  a.re  using 
the  alleyway  for  the  purpose  of  entering  and 
leaving  the  garage  with  their  automobile 
machines  at  ail  hours  of  the  day  and  night; 
that  the  machines  are  propelled  by  means  of 
power  generated  from  gasoline,  and  when  in 
operation  they  emit  the  odor  of  gasoline  and 
volumes  of  smoke,  which  permeate  the  at- 
mosphere and  enter  the  doors  and  windows 
of  -the  complainant's  dwelling,  the  side  of 
which  looks  out  upon  the  alleyway  through 
some  30  windows  and  doors;  that  the  auto- 
mobiles while  passing  through  the  alleyway 
constantly  make  a  variety  of  loud,  disturbing, 
and  objectionable  noises,  interspersed  with 
frequent  explosions  of  gases,  generated  in 
the  machines ;  and  that  the  constant  mechan- 
ical noises  of  machinery  while  in  motion  af- 
fect and  disturb  the  peace,  quiet,  and  com- 
fort of  the  complainant's  building  and  create 
a  nuisance.  The  bill  further  alleges:  That 
the  defendants,  by  the  joining  of  their  two 
properties,  have  increased  the  traffic  over 
the  alleyway  not  only  from  the  lands  to 
which  the  alleyway  is  appurtenant,  but  also 
from  the  other  lands,  130  North  Warren 
street,  whereby  they  have  increased  the  serv- 
itude of  the  alley,  which  Is  not,  never  was, 
and  cannot  be  made  servient  to  the  premises 
No.  130  North  Warren  street,  or  any  part 
thereof;  that  the  defendants  not  only  have 
Increased  the  servitude  by  extending  the 
limits  of  the  land,  and  by  increasing  the 
trafDc,  but  by  subjecting  the  alleyway  to  the 
burden  of  an  easement  In  favor  of  auto- 
mobtlefl  when  the  right  reserved  was  for 
carriages  drawn  by  horses  only.  The  de- 
fendants admit,  practically,  all  of  the  alle- 
gations of  the  complainant's  bill,  and  such 
denials  as  they  make  are  quite  Immaterial 
for  present  purposes,  because,  coupled  with 
their  denials,  they  claim  the  right  to  do  all 
of  the  things  which  the  complainant  alleges 
they  are  doing. 


The  alleyway  in  question  was  carved  out 
by  the  reservation  In  the  deed  from  Evans 
and  wife  and  the  executors  of  Reading  to 
Pitcher,  above  mentioned,  in  1858,  and  reads 
as  follows:  "The  whole  of  the  vacant  lot 
between  the  brick  house  hereby  conveyed, 
and  the  bouse  on  the  said  lot  late  of  said 
Philip  F.  Howell,  deceased,  which  said  last 
mentioned  house  Is  now  occupied  by  George 
O.  Roney,  la  to  be  appropriated  for  a  car- 
riage way  forever,  for  the  benefit  of  the 
two  properties  between  which  it  is  situate, 
and  running  back  to  within  thirty-five  feet 
of  the  rear  line^  which  said  carriage  way 
or  alley  Is  to  be  kept  free  at  all  times  from 
all  description  of  rubbish  whatever,  not  any- 
thing to  be  thrown  therein,  but  clear  water, 
and  each  of  the  before  mentioned  properties, 
to  wit,  the  house  and  lot  of  land  hereby  con- 
veyed, and  the  house  and  lot  of  land  where 
the  said  George  F.  Roney  now  resides,  to 
have  a  private  side  alley,  with  gates  afiSxed 
to  them,  and  double  gate  Is  to  be  made  to 
the  entrance  of  the  wagon  or  carriage  alley, 
which  said  alterations  or  Improvements  are 
to  be  made  as  soon  In  the  ensuing  spring  or 
summer  as  the  parties  to  this  deed  may 
deem  expedient  The  work  thereof  to  be 
done  by  the  said  William  F.  Pitcher,  and 
each  party  to  pay  a  proportion  of  keeping  the 
same  in  repair."  The  complainant  insists 
and  contends  that  the  defendants  have  no 
right  to  use  the  alleyway  as  a  means  of  In- 
gress, egress,  and  regress  to  their  garage, 
with  automobile  machines,  I>ecause :  (1)  The 
use  which  was  to  be  made  of  the  alleyway 
and  which  Is  the  subject  of  the  express 
reservation  in  the  deed  was  for  a  carriage 
way  only  for  the  benefit  of  the  two  proper- 
ties between  which  It  is  situate;  (2)  because 
the  defendants  are  now  using  It  in  connec- 
tion with  their  other  property,  which  was 
never  a  part  of  either  of  the  two  properties 
between  which  the  alleyway  Is  located;  (3) 
because,  the  use  being  restricted  to  a  car- 
riage way,  the  servitude  only  extends  to 
carriages  or  vehicles  drawn  by  horses,  the 
term  "carriage"  as  used  by  the  parties  to 
the  conveyance  not  extending  to  automobiles ; 
and  (4)  because  the  defendants  are  creating 
a  nuisance- by  using  the  alleyway  for  an  au- 
tomobile passage. 

The  foregoing  statement  of  the  situation  of 
the  parties  and  the  premises  in  question  may 
be  better  understood  by  reference  to  the  dia- 
gram hereto  annexed.  The  properties  of  the 
complainant  the  Turkish  &  Russian  Bath  Com- 
pany and  of  the  defendants  are  thereon  de- 
lineated and  given  their  appropriate  numbers 
on  North  Warren  street.  The  alleyway  in 
question  la  labeled  with  the  word  "alley- 
way," and,  as  will  be  seen,  it  lies  between  the 
property  of  the  complainant  on  the  north  and 
the  Trenton  Turkish  &  Russian  Bath  Com- 
pany on  the  south,  with  tiie  defendants'  rear 
portion  of  132  North  Warren  street  binding 
upon  the  alleyway  for  a  short  distance  in  the 
extreme  rear  thereof.    A  Is  the  alley  leading 
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from  North  Warren  street  to  tbe  garage  on 
south  side  of  the  defendants'  property  No.  ISO 
North  Warren  Street  B  la  the  doorway  Into 
the  garage  from  the  all^  A.  C^  Is  that  part 
of  the  defendants'  property  covered  by  the 
garage  bnlldlng  which  comprises  the  rear  of 
No.  130,  and  C*  Is  that  part  of  the  defmd- 
ants*  property  covered  by  the  garage  bnlld- 
lng which  comprises  the  rear  of  No.  132,  and 
which  (G'),  It  will  be  remembered,  Is  the  rear 
portion  of  the  Pitcher  lot  for  the  benefit  of 
which  and  the  complainant's  lot  the  alleyw^ 
was  originally  carved  out  D  Is  tbe  doorway 
Into  the  alleyway  from  that  part  of  the  gar- 
age building  which  binds  upon  the  alleyway. 


the  alleyway  as  appurtenant  to  their  lot  la 
the  rear  of  No.  1S2  North  Warren  street  for 
carriages  drawn  by  horses.  If,  as  urged,  tbe 
defendants  have  no  right  to  nse  the  alleyway 
for  vehicles  which  «iter  their  garage  ttarougb 
the  alley  on  the  south  side  of  their  property. 
No.  130  North  Warren  street  they  are,  by  so 
using  It,  subjecting  the  servient  tenement 
namely,  tbe  alleyway,  to  an  additional  and 
unauthorized  burden,  which  is  Illegal  and 
should  be  restrained.  That  the  law  Is. with 
the  complainant  on  this  question  eeaaa  to  me 
to  be  perfectly  well  settled  by  a  long  line  of 
decisions  both  In  England  and  In  this  country. 
In  Allan  v.  Oomme,  11  A.  &  S>.  760,  It  was 


Oieccse  Of  Trenton 
(St.Uames  IMy  NuRStltr) 
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A.— Alley  Into  garage  along  south  aide  of  Tomana'  lot  No.  130  North  Warren  St. 
B.— Doorwajr  Into  garage  trom  the  alley  A. 
.C '  &  C  •.—Oarage  lot  or  lots.  . 
D.— Doorway  Into  garage  at  rear  ot  alleyway  In  which  easement  exlsta. 


Peter  Backes,  for  complainant  Richard  O. 
Gbamberlahi  and  Hugh  H.  Hamlll,  for  de- 
fendant 

WALKER,  V.  O.  (after  stating  the  facts  as 
above).  Tbe  complainant's  bill  prays  for  an 
injimctlon  restraining  the  defendants  the  To- 
man Bros,  from  using  tbe  alleyway  between 
the  lands  of  the  complainant.  No.  138  North 
'Warren  street  and  the  lands  of  tbe  bath 
company.  No.  182  North  Warren  street,  as  a 
passageway  for  automobiles  entering  or  leav- 
ing their  garage  building,  through  which,  ad- 
m!*+«dly,  they  have  the  right  of  Ingress, 
egress,  and  regress  over  the  alleyway  for 
horse-drawn  vehicles  In  connection  with  their 
lot  in  the  rear  of  the  bath  company's  prem- 
ises, and  which  was  formerly  a  part  of  the 
same  lot  The  first  and  second  grounds  upon 
which  the  complainant  rests  its  claim  to  an 
Injunction  are  really  one,  and  may  be  suc- 
cinctly stated  as  follows:  Because  the  de- 
fendants have  a  right  of  way  only  through 


held  that  a  conveyance  to  A.  of  certain  prem- 
ises reserving  a  right  of  way  and  passage 
over  the  locus  In  quo  to  a  stable  and  loft  in 
the  same  and  a  space  or  opening  under  tbe 
loft  to  be  used  In  common  by  both  occupiers 
as  tenants  thereof  had  been  accustomed  to 
theretofore  use  them,  that  the  reservation  did 
not  authorize  B.,  who  afterwards  built  a  cot- 
tage on  the  site  under  the  loft  to  use  the  pas- 
sage as  a  way  to  the  cottage.  Lawton  ▼. 
Ward,  1  Ld.  Raymu  76,  holds  that  under  a 
right  of  way  to  a  particular  place  a  man  can- 
not Justify  going  beyond  that  place.  Colches- 
ter V.  Roberts,  M.  &  W.  768,  Involved  a  ques- 
tion of  pleading,  but  Baron  Parke  observed, 
at  page  778:  "A  license,  therefore,  to  use  a 
way  to  and  from  Black  Acre,  would  not  have 
Included  permission  to  go  to  or  come  from 
beyond."  One  of  the  older  cases,  and  prob- 
ably the  leading  one  In  England  upon  this 
question,  is  that  of  Howell  t.  King,  1  Mod. 
190,  which  was  in  trespass  for  driving  cattle 
over  the  plaintiff's  ground.    It  W4ts  thus  re- 
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ported:  "The  case  was:  A.  has  a  way  over 
B.'8  gronnd  to  Black  Acre,  and  drives  bis 
beasts  over  B.'8  ground  to  Black  Acre  and 
tben  to  another  place  lying  beyond  Black 
Acre.  And  whether  this  was  lawful  or  no 
was  the  question  upon  a  demurrer.  It  was 
urged  that,  when  his  beasts  were  at  Black 
Acre,  he  might  drive  them  whither  he  would. 
Roll.  391,  Xu.  40.  11  H.  4.  82.  Brook,  Tit. 
Chimin.  On  the  other  side.  It  was  said  that 
by  tills  means  the  defendant  might  purchase 
«  hundred  or  a  thousand  acres  adjoining  to 
Black  Acre,  to  which  he  prescribes  to  have  a 
way,  by  which  means  the  plaintiff  would  lose 
the  benefit  of  his  land,  and  that  a  prescription 
presupposed  a  grant,  and  ought  to  be  continu- 
ed according  to  the  intent  of  its  original  crea- 
tion. Tlie  whole  court  la  agreed  to  this.  And 
judgment  was  given  to  the  plaintiff."  Daven- 
port V.  Lamson,  21  Pick.  (Mass.)  72,  was  this: 
By  the  partition  of  a  farm  the  right  of  pass- 
ing and  repassing  across  an  eight-acre  lot,  be- 
longing to  the  plaintiff,  became  appurtenant 
to  a  three-acre  lot  belonging  to  the  defendant, 
who  also  owned  a  nine-acre  lot  which  was  be- 
yond the  three-acre  lot,  but  was  adjacent  and 
not  separated  from  it  by  any  fence.  The  de- 
fendant, having  loaded  his  cart  with  produce 
tBkesa  In  part  from  each  of  his  lots,  passed 
with  It  from  the  three-acre  lot  ovei^  the  plain- 
tiff's close,  and  It  was  held  that  the  defend- 
ant bad  no  right  to  use  the  way  as  a  way 
from  the  nine-acre  lot,  although  in  so  doing 
he  passed  last  from  his  three-acre  lot  onto 
the  plalntllTa  dose,  and  that  trespass  would 
lie  for  such  abuse  of  the  defendant's  right. 
In  Evans  v.  Dana,  7  R.  I.  306,  It  was  held 
that  an  erprees  grant  of  the  right  of  aecess  to 
and  to  take  water  from  a  well  in  dose  No.  1, 
as  appurtenant  to  close  No.  4,  confers  no  such 
right  upon  close  No.  8  iadjoinlng,  because  not 
the  S9me  ownership  as  No.  4,  as  to  authorize 
tbe  owner  to  pass  through  his  close,  No.  4,  to 
the  weU,  and  take  water  therefrom  for 'the 
use  of  his  close  No.  3.  The  court  observed: 
"In  regard  to  the  right  claimed  to  exist  as 
appurtenant  to  close  No.  3,  to  take  water  from 
the  plaintiff's  well  over  and  across  No.  4,  It 
Is  sufficient  to  say  that  an  easement  Is  a  bur- 
den upon  the  servient,  and  a  right  only  in  the 
dominant  estate,  and,  when  created  and  de- 
clared by  an  express  grant,  cannot  be  extend- 
ed beyond  its  plain  language  or  clear  intent. 
The  easement  appurtenant  to  close  No.  4  con- 
fers therefore  no  rights  upon  close  Ntf.  3,  and 
it  makes  no  difference  that  they  are  now  own- 
ed by  the  same  party."    Id.,  311. 

A  right  of  way  appurtenant  to  a  lot  can- 
not be  used  for  the  purposes  and  benefit  of- 
another  lot  to  which  no  such  right  Is  attach- 
ed, even  though  such  other  lot  be  adjoining 
and  within  the  same  Inclosure  with  that  to 
wbich  the  easement  belongs.  Farley  v.  Bry- 
ant, 32  Me.  474.  See,  also,  Albert  v.  Thomas, 
73  Md.  182,  20  Atl.  912;  French  v.  Marstln, 
32  N.  H.  816;  Webber  v.  Vogel,  139  Pa.  285, 
28  Atl.  226;  Greenmount  Cemetery  Co.'s  Ap- 
peal (Pa.)  4  AU.  C29;  Coleman'fr  Appeal,  62 
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Pa.  2S2;  Shroder  v.  Brenneman,  Ti  Pa.  848; 
In  re  Private  Road,  1  Ashnj,  (Pa.)  417i 
Greene  v.  Canny,  137  Mass.  64;  Brlghtman 
V.  Chapin,  15  R.  I.  166,  1  Atl.  412;  Shaver 
T.  Edgell,  48  W.  Va.  502,  37  S.  B.  664;  Spring- 
er V.  Mclntlre,  9  W.  Va.  196;  Reise  v.  Enos, 
76  Wis.  634,  45  N.  W.  414,  8  L.  B.  A.  617; 
Steams  v.  Mullen,  4  Gray  (Mass.)  151.  In 
the  case  of  Shroder  v.  Brenneman,  ubl  supra, 
the  Supreme  Court  of  Pennsylvania  remarked 
that  the  rule  is  stated  in  Howell  v.  King  and 
runs  through  the  subsequent  cases,  and  that 
If  the  law  were  not  so  the  owner  of  the  close 
to  which  the  right  is  appurtenant  might  pur- 
chase an  Indefinite  number  of  adjoining  acres 
and  annex  the  right  to  them,  by  which  the 
grantor  of  the  way  might  be  entirely  depriv- 
ed of  the  benefit  of  his  land;  a  reason  which 
applies  with  all  Its  fotce  to  a  private  alley 
like  that  in  respect  to  which  the  suit  (Shrod- 
er V.  Brenneman)  was  brought  The  case  of 
French  v.  Marstln,  ubl  supra,  was  this:  M. 
owned  what  he  called  his  "mountain  past- 
ure," consisting  of  the  Bean,  the  Brown,  and 
the  Scheafe  lots.  He  contended  that  he  had 
the  right  of  way  to  this  pasture  over  the  land 
of  P.,  but  there  was  no  evidence  that  he  had 
any  auch  right  to  the  Brown  and  Scheafe 
lots.  It  was  held  that,  notwithstanding  he 
might  have  the  right  to  cross  the  land  of  P. 
to  go  to  the  Bean  lot,  and  notwithstanding 
the  three  lots  might  all  be  embraced  In  one 
pasture,  he  could  not  extend  the  right  to  the 
other  lots,  and  that  In  crossing  the  land  of 
F.  to  go  to  the  "mountain  pasture"  he  would 
be  a  trespasser,  and  that  F.  would  have  the 
right  to  use  suflaclent  force  to  prevent  hla 
crossing.  In  this  case  (French  v.  Marstln), 
the  Supreme  Court  of  New  Hampshire  re- 
marked, at  page  329  of  32  N.  H.:  That  the 
doctrine  of  the  books  upon  this  question  Is 
undoubtedly  sound;  that  if  a  right  of  way 
to  one  lot  be  extended  at  will,  by  the  tenant^ 
to  another  lot  that  may  adjoin  it,  then  it 
may  be  extended  to  a  third,  and  so  on  to  any 
limits  that  the  tenant  may  choose.  Greene 
V.  Canny,  ubl  supra,  is  strongly  analogous  to 
the  case  at  bar.  In  that  case  A.  owned  a  lot 
abutting  on  a  private  way  to  which  was  an- 
nexed a  right  of  way  therein,  also,  another 
lot  abutting  on  the  way,  and  a  third  lot 
which  adjoined  the  first-named  lot  The  two 
lots  last  named  did  not  have  annexed  to  them 
any  right  In  the  way.  A.  removed  a  fence  be- 
tween the  second  lot  and  the  way,  also  a 
wall  between  the  first  lot  and  the  third,  and 
used  the  way  for  the  benefit  of  the  second 
and  third  lots.  It  was  held  that  the  owners 
of  other  lots  on  the  way,  and  having  right? 
therein,  could  join  in  a  bill  of  equity  against 
A.,  and  that,  on  such  bill,  the  court  would 
compel  A.  to  rebuild  the  fence,  but  would  not 
compel  him  to  restore  the  wall,  although  A. 
had  no  right  to  use  the  way  passing  to  it 
from  the  third  lot  over  the  first 

Although  the  portion  of  the  defendant's 
pfTemlses  In  the  rear  of  the  bath  company's 
property  has  been  severed  from  that  remain- 
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Ing  to  tbe  bath  company,  which  remaining 
portion  Is  the  front  of  lot  No.  132  North  War- 
ren street,  all  legitimate  rights,  by  way  of 
easement,  which  passed  to  the  entirety  of  No. 
132,  by  the  grant  from  Evans'  and  Reading's 
executors,  still  reside  In  the  rear  or  subdivid- 
ed portion.  In  fact,  this  is  not  disputed  by 
the  complainant  Among  the  cases  illustra- 
tive of  this  doctrine  are  the  following:  In 
re  Private  Road,  1  Ashm.  417;  MJcMakln  t. 
Magee,  13  Phlla.  105. 

From  the  above  authorities,  It  clearly  ap- 
pears that  the  easement  of  the  Toman  Bros, 
in  the  alleyway  in  question  Is  appurtenant 
only  to  their  lot  in  the  rear  of  No.  132  North 
Warren  street,  and  that  the  way.  is  servient 
only  to  its  use  as  a  carriage  way  to  .and  from 
the  lot,  and  that  they  cannot  enter  upon  the 
lot  through  the  alleyway  fpr  the  pnrpol^of 
going  beyond  the  lot  to  their  premises  ?tai. 
130  North  Warren  street,  nor  can  they,  after 
passing  from  the  latter  premises  to  the 
rear  of  132,  pass  out  through  the  alleyway. 

This  brings  us  to  the  third  ground  upon 
which  the  complainant  rests  Its  bill,  namely, 
that  the  servitude  extends  only  to  horse- 
drawn  vehicles,  and  that  the  word  "carriage 
way,"  as  used  by  the  parties  to  the  convey- 
ance, does  not  admit  of  an  "automobile  way." 
To  this  proposition  I  am  unable  to  assent 
The  words  "carriage  way,"  and  "wagon  or 
carriage  alley"  are  those  in  tbe  deed  desig- 
nating the  use  to  which  the  alleyway  may  be 
put  No  particular  kind  of  carriage  or  wagon 
is  mentioned.  Although  automobiles  had  not 
been  invented  at  the  time  the  easement  was 
created,  yet  the  language  of  the  grant  is  un-, 
restricted,  and  must  be  held  to  Include  any 
vehicle  on  wheels  then  or  thereafter  to  be 
used.  A  "carriage"  is  defined  to  be  "that 
which  carries,  especially  on  wheels;  a  vehi- 
cle." 6  Am.  &  Eng.  Ihicy.  of  Law  (2d  Ed.)  p. 
167. 

A  case  entirely  In  pohit,  on  principle.  Is 
that  of  Taylor  v.  Goodwin,  4  Q.  B.  Dlv.  228, 
in  which  It  was  held  that  a  person  riding  a 
bicycle  on  a  highway  at  such  a  place  as  to 
be  dangerous  to  the  passers-by  might  be  con- 
victed of  furiously  driving  a  carriage  under 
St  6  &  6  Wm.  IV,  c.  50,  !  72.  Lush,  J.,  con- 
curring with  Mellor,  J.,  made  the  following 
observations:  "The  mischief  intended  to  be 
guarded  against  was  the  propulsion  of  any 
vehicle  so  as  to  endanger  the  lives  or  limbs 
of  the  passers-by.  It  Is  quite  Immaterial 
what  the  motive  power  may  be.  Although 
bicycles  were  unknown  at  the  time  when  the 
act  was  passed,  it  was  clear  that  the  intention 
was  to  use  words  large  enough  to  comprehend 
any  kind  of  vehicles  which  might  be  propel- 
led at  such  a  speed  as  to  be  dangerous."  As 
the  English  statute  referred  to  comprehend 
any  kind  of  vehicle  under  the  denomination 
of  carriage,  so  the  words  in  the  covenant  in 
the  deed  in  question  are  large  enough  to 
comprehend  any  kind  of  vehicle,  and,  to  my 
mind,  it  is  quite  immaterial  what  the  mo- 
tive power  may  t)e.    Mr.  Huddy,  In  his  Law 


of  Automobiles  (page  S),  speaking  of  the 
machines  which  he  calls  automobiles,  or  self- 
moving  carriages,  says  that  the  only  defini- 
tion he  has  been  able  to  find  of  them  is  that 
in  English's  Law  Die  p.  78,  which  states  that 
the  term  means  "all  motor  traction  vehicles 
capable  of  being  propelled  on  ordinary  roads. 
Specifically,  horseless  carriages." 

Automobiles  were  held  to  come  within  the 
definition  of  "carriages"  in  Baker  v.  Fall 
River,  187  Mass.  53,  72  N.  E.  336,  and  In 
Commonwealth  v.  Hawkins,  14  Fa.  Dlst  B. 
592.  Baker  v.  Fall  River  was  a  tort  action 
by  one  for  damages  resulting  from  an  In- 
jury sustained  while  traveling  in  an  auto- 
mobile by  a  defect  In  a  street  in  Fall  Riv- 
er. The  action  was  brought  under  a  stat- 
ute of  Massachusetts  which  permitted  re- 
covery by  a  person  traveling  with  horses, 
teams,  and  carriages.  1  Rev.  Laws  Mass. 
(.  51,  p.  524,  I  1.  The  defendant  requested 
instruction  that  the  act  did  not  apply 
to  dfio  driving  an  automobile,  which  was 
not  aVcarrlage,"  within  tbe  meaning  of  the 
statute,  out  was  more  like  a  "macfhinei" 
The  Instrbcbto  "^f^  refused,  and  the  tri- 
al Judge  said  to  -i^e  Jury  that  he  did  not 
feel  at  liberty  to  Insliruct  them  that  an  auto- 
mobile cannot  be  considered  a  carriage,  and 
that  if  the  other  elem  ^nts  of  liability  -were 
established,  he  was  ent'tled  to  recover.  A 
recovery  was  had,  and  ti»e  Supreme  Court 
on  appeal  remarked,  at  pag^,^  <>'  ^^  Mass., 
and  page  337  of  72  N.  E.:  «l-,lainly,  an  'auto- 
mobile' is  a  vehicle  which  can .  ^"^  P&saea- 
gers  or  inanimate  matter,  ana  **  '^  *"** 
a  carriage  as  the  decision  in  RJevhardson  v. 
Danvere,  176  Mass.  413,  414  (57  j.'^-  ^"  ^^8, 
50  L.  R.  A.  127,  79  Am.  St  Rep.  S^^'  «^"* 
that  the  Legislature  had  in  view,  in  »^®  ™® 
of  that  word  In  the  statute.  •  •  ^J  ^"^^ 
automobile  is  a  vehicle  in  common  ual?  '**' 
transporting  both  persons  and  merchax^ 
upon  public  ways,  and  Its  use  is  regul3|^ 
by  statute.  •  •  •  We  think  that 
plaintiff  was  not  precluded  from  a  recove 
because  of  the  nature  of  the  vehicle 
which  he  was  riding,  and  that  the  instrncA 
tlon  to  that  effect  was  right"  In  Richard- 
son V.  Danvers,  cited  in  Baker  v.  Fall  BIt- 
er,  although  a  bicycle  was  held  not  to  be  a  car- 
riage within  the  provisions  of  a  certain 
Massachusetts  statute,  it  was  nevertheless 
observed:  "We  have  no  doubt  that  for  many 
purposes  a  bicycle  may  be  considered  a 
vehicle  or  a  carriage.  •  •  •  The  stat- 
ute in  question  was  passed  long  before  bi- 
cycles were  Invented,  but  although,  of 
course,  it  Is  not  to  be  confined  to  the  same 
kind  of  vehicles  then  In  use,  we  are  of  opin- 
ion that  It  should  be  confined  to  vehldea 
ejusdem  generis."  Commonwealth  w,  Haw- 
kins was  this:  Defendant  was  arrested, 
charged  with  operating  an  automobile  in 
Pittsburgh  without  first  having  obtained  a 
license  provided  for  in  an  ordinance  of 
March  30,  1005.  Frazer,  P.  J.,  remarked, 
on  page  593  of  14  Fa.  Dlst  B.:  "WhUe  auto- 
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mobiles  are  not  specifically  named  in  the 
act  of  assembly  (P.  L.  1868,  p.  667,  I  7),  they 
are  certainly  carriages.  Webster's  definition 
ot  carriage  is:  That  which  carries  or  con- 
veys; a  wheeled  vehicle  for  persons.'  In 
Snyder  t.  City  of  North  Lawrence,  8  Kan. 
82,  the  court  said:  'Carriages  are  rehlcles 
used  for  the  conyeyance  of  persons.'  In 
Conway  y.  Town  of  Jefferson,  46  N.  H.  621, 
the  Supreme  Court  of  the  state,  in  passing 
upon  the  right  of  a  munlclpall^  to  license 
vehicles,  said:  '  "Carriages"  mean  whatever 
carries  a  load,  whether  on  wheels  or  on  runr 
nera.'  Automobiles  are  wheeled  vehicles  us- 
ed for  the  conveyance  of  persons.  In  view 
of  these  definitions,  and  of  our  general 
knowledge  of  such  cars,  they  may  undoubted- 
ly be  considered  as  carriages  within  the 
meaning  of  the  act  of  1868.  That  they  were 
oulcnown  when  the  act  of  1868  was  passed, 
la  not  material." 

Being  of  opinion  that  automobiles  are  car- 
riages within  the  meaning  of  the  words  In 
the  grant  of  the  way,  I  come  now  to  the 
consideration  of  the  fourth  and  last  con- 
tention of  the  complainant,  namely,  that  the 
defendants  are  creating  a  nuisance  by  us- 
ing the  alleyway  for  an  automobile  passage. 
It  must  be  conceded  tliat,  even  If  automo- 
biles are  carriages  within  the  meaning  of 
the  covenant  under  consideration,  neverthe- 
less the  alleyway  may  not  be  used  for  their 
passage  if  In  such  use  a  nuisance  is  created. 
tJiwn  this  question  of  nuisance  my  judgment 
Is  also  against  the  complainant's  contention. 
Mr.  Huddy  lays  it  down  that  a  garage  does 
not  constitute  a  public  nuisance,  and  that 
f).n  automobile  station  constructed  on  land 
abutting  on  a  boulevard  does  not  constitute 
a  common-law  nuisance,  quoting  Mr.  Jus- 
tice Woodward  of  the  Appellate  Division  of 
the  Supreme  Court  of  New  York,  who,  in 
Stein  V.  Lyon,  91  App.  Dlv.  593,  87  N.  T. 
Snpp.  125,  declared  that  the  business  of  a 
garage  keeper  appears  to  be  perfectly  law- 
ful, observing,  on  page  596  of  91  App.  Dlv., 
and  page  127  <^  87  N.  Y.  Supp.:  "It  was 
argued  by  the  plaintiff  •  •  •  that  the 
maintenance  of  an  automobile  station  along 
this  boulevard  •  •  •  was  a  common- 
law  nuisance;  but  the  learned  court  has 
found  to  the  contrary,  and  we  have  no  doubt 
of  the  correctness  of  this  conclusion.  The 
business  of  the  defendant  appears  to  be 
perfectly  lawful  and  legitimate."  In  treat- 
ing of  what  are  and  what  are  not  nuisances 
per  se,  it  Is  stated,  in  21  Am.  &  Bng.  Ency. 
of  Law  (2d  Eid.)  p.  684,  that,  since  there 
must  be  some  place  where  every  lawful 
business  or  erection  may  be  lawfully  locat- 
ed or  carried  on,  the  better  rule  would  seem 
to  be  that  a  lawful  business  or  erection  Is 
never  a  nuisance  per  se,  but  may  become  a 
nuisance  by  reason  of  extraneous  clrcum- 
Btances,  such  as  being  located  In  an  inap- 
propriate place,  or  conducted  or  kept  in  an 
Improper  manner.  This  I  understand  to  be, 
In  effect,  what  was  decided  in  Well  t.  Elc- 


ord,  24  N.  J.  Eq.  169,  to  whldi  It  was  held 
that  the  city  of  Newark  could  not  absolute- 
ly prohibit  the  carrying  on  of  a  lawful  busi- 
ness (salting  and  curing  bides)  not  neces- 
sarily a  nuisance,  but  which  might  be  con- 
ducted without  Injury  or  danger  to  the  pub- 
lic health,  and  without  public  Inconvenience. 
Another  case  illustrative  of  the  doctrine  that 
a  business  lawful  In  Itself  is  not  a  nuisance, 
but  may  be  made  a  nuisance  by  the  way  in 
which  it  is  carried  on,  considering  the  place 
where  It  Is  carried  on,  la  Demarest  v.  Hard- 
ham,  34  N.  J.  Bq.  469. 

These  garages  occupy,  with  relation  to 
automobiles,  the  same  place  that  stables  do 
with  regard  to  horses,  and  stables  have  not 
been  held  to  be  nuisances.  Flint  v.  Russell, 
5  Dill.  (U.  S.)  151;  Fed  Cas.  No.  4,876;  St 
James  Church  v.  Arrlngton,  36  Ala.  646,  76 
Am.  Dec.  832;  Stllwell  v.  Buffalo  Riding 
Academy  (N.  T.  Sup.  Ct  Spec  T.)  21  Abb.  N. 
Cas.  472,  4  N.  Y.  Supp.  414.  In  Flint  v. 
Russell,  It  was  said  that  a  livery  stable  in 
the  residence  portion  of  a  city  is  not,  as  a 
matter  of  law,  necessarily  to  be  considered 
a  nuisance  to  the  Improved  property  ad- 
joining or  near  It  Said  the  court,  at  page 
157  of  5  Dill.  (Fed.  Cas.  No.  4^76),  quoting 
Lord  Chancellor  Brougham:  "Where  the 
thing  sought  to  l>e  restrained  is  not  unavoid- 
ably and  In  Itself  noxious,  but  only  some- 
thing which  may,  according  to  circumstances, 
prove  80,  the  court- will  refuse  to  interfere." 
In  Bt  James  Church  v.  Arrlngton,  a  bill 
was -filed  to  enjoin  the  erection  of  a  stable 
at  the  side  of  a  church  building  and  in  close 
proximity  to  it  containing  16  stalls;  the  al- 
legation being  that  It  would  of  necessity  cre- 
ate a  nuisance  so  aggravated  as  to  militate 
materially  against  the  welfare  and  useful- 
ness of  the  churdi.  The  chancellor  sustain- 
ed a  demurrer  to  the  bill  for  want  of  equity, 
on  the  ground  that  a  stable  is  not  per  se  a 
nuisance,  and  the  decree  was  assigned  for 
error.  The  Supreme  Court,  on  appeal,  afllrm- 
ed  the  decree.  In  Stllwell  v.  Buffalo  Riding 
Academy,  the  Supreme  Court  of  New  York 
held  that,  although  whatever  may  be  ob- 
noxious or  offensive  to  the  senses,  either  of 
sight,  hearing,  or  smell,  or  which  will  ren- 
der the  enjoyment  of  life  or  property  un- 
wholesome or  uncomfortable.  Is  a  nuisance — 
the  erection  and  use  of  a  building  for  the 
stabling  of  horses,  or  even  the  business  of 
a  livery  stable  la  not  to  and  of  Itself  a 
nuisance. 

Of  course,  an  automobile  garage  may  be  so 
conducted  as  to  become  a  nuisance,  and  this 
brings  us  to  an  Investigation  of  the  facts 
relied  upon  as  showing  that  the  use  of  the 
alleyway  for  automobile  traffic  constitutes  a 
nuisance.  On  that  subject  the  bill  alleges,  as 
already  remarked:  That  the  defendants, 
their  customers  and  patrons,  are  ustog  the 
alleyway  for  the  purpose  of  entering  and 
leaving  the  garage  with  their  respective  au- 
tomobile machines  at  all  hours  of  the  day 
I  and  night;  that  the  machines  are  propelled 
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by  power  generated  from  gasoline,  and  when 
in  operation  tbey  emit  the  odor  of  gasoline 
and  volumes  of  smoke,  which  permeate  the 
atmosphere  and  enter  the  door  and  windows 
of  the  complainant's  building,  which  look 
out  upon  the  alley;  that  the  automobiles, 
while  passing  through  the  alley,  constantly 
make  a  variety  of  loud,  disturbing,  and  ob- 
jectionable noises,  Interspersed  with  frequent 
Explosions  of  gas  generated  In  the  machines ; 
and  that  the  constant  mechanical  noises  of 
propelling  machinery  while  In  motion  affect 
and  disturb  the  peace,  quiet,  and  comfort  of 
the  complainant's  building. 

Depositions  were  taken  before  a  master  by 
consent  for  use  upon  the  hearing.  Two  wit- 
nesses were  sworn  for  the  complainant, 
namely,  Anna  Bergln,  known  as  Sister  Mi- 
chael, and  Harry  Lehey,  and  two  for  the 
defendants,  namely,  John  F.  Toman  and 
Marx  E.  Cohen.  Sister  Michael  says:  That 
Bbe  Is  a  sister  at  St.  James  Day  Nursery,  and 
has  been  with  the  nursery  as  long  as  it  has 
been  In  Trenton ;  that  there  are  about  3S 
windows  on  the  entire  side  of  the  building 
facing  the  alley;  that  th^  have  small  chil- 
dren, from  babies  a  few  weeks  old  up  to  12 
years,  some  stay  In  the  house,  which  is  oc- 
cupied as  a  convent  by  seven '  sisters,  the 
third  and  fourth  floors  being  occupied  for 
sleeping  apartments;  that  the  building  is 
occupied  dally  by  from  35  to  45  children,  up 
to  12  and  13  years  old ;  that  the  garage  build- 
ing had  been  erected  since  January  1,  1907, 
automobiles  using  the  alleyway  and  going 
In  sometimes  as  many  as  18  times  a  day,  be- 
tween day  and  night;  that  she  never  count- 
ed them;  that  she  has  noticed  them  go 
through  as  late  as  11  o'clock  at  night;  that 
they  retire  at  9  o'clock,  and  have  been  dis- 
turbed by  automobiles  going  through;  that 
she  has  been  disturbed  about  three  times, 
and  the  other  sisters  have  complained  about 
being  disturbed,  but  she  cannot  say  how 
many  times;  that  they  have  not  been  very 
much  disturbed  by  the  machines  going 
through  In  the  daytime,  but  have  been  with 
the  noise  tbey  make  before  going  through; 
that  the  noises  would  wake  the  little  children 
up,  and  they  would  start  screaming;  that  they 
have  always  been  annoyed  by  the  smell  of 
gasoline  and  smoke  from  automobiles;  that 
they  could  smell  the  gasoline  in  every  back 
room  and  every  room  facing  the  alley;  that 
before  the  garage  was  built  there  were  gates 
on  the  front  of  the  alleyway  which  wore  al- 
ways closed,  always  except  when  being  used ; 
that  the  gate,  though  closed  by  the  sisters 
as  late  as  9  o'clock  at  night,  has  been  found 
open  the  next  morning;  that  they  do  not 
close  the  gate  at  all  now,  as  it  is  too  heavy 
for  a  woman  to  lift. 

Harry  Lehey  testified :  That  he  was  an  at- 
tendant at  the  Turkish  Bath,  and  has  been 
for  a  year;  that  the  alleyway  leading  be- 
tween the  two  properties  (Day  Nursery  and 
Tnrkish  Bath)  is  used  by  Turkish  Bath  peo- 
ple, and  an  automobile  goes  through  there  oc- 


casionally ;  that  the  number  that  go  through 
varies;  that  he  could  not  tell  the  number; 
that  he  never  saw  any  go  through  after  8 
or  9  o'ViiOck  at  night;  that  when  tb^  go 
through  they  make  a  mechanical  noise,  a  nois» 
like  a  cannon  shot  once  In  a  while ;  tliat  as 
to  gasoline,  at  times  they  get  It,  but  not  al- 
ways; that  the  patrons  of  the  bath  bous» 
complained  sometimes  when  tbey  wanted  to 
sleep,  the  same  as  when  the  children  next 
door  make  a  noise;  that  they  have  not  lost 
any  patronage  so  far  as  he  knows. 

John  F.  Toman,  one  of  the  defendants, 
swore:  That  there  may  be  two  or  three 
machines  going  through  the  alley  a  day,  some 
days  none,  some  days  maybe  four  or  flve^ 
according  to  the  Jam  tb^  bare  in  the  gar- 
age. They  use  It  for  an  outlet  in  case  of 
conjestlon ;  the  main  entrance  (to  the  garage) 
being  on  the  south  of  their  building.  No.  130 
North  Warren  street  That  he  never  heard 
any  machine  make  any  more  noise  going 
through  the  alleyway  than  in  passing  along 
the  street  That  he  did  not  think  the  smell 
of  gasoline  woqld  last  five  minutes  after  a 
machine  passes,  if  smelt  at  all.  That  as  to 
smoke,  very  little  comes  from  the  machines 
as  they  pass  through  the  alley ;  most  of  them 
not  leaving  any  smoke  behind.  That  he 
never  heard  any  explosions  in  the  alleyway. 
That  he  did  not  know  of  any  explosions  in 
the  alleyway,  none  such  as  the  sister  spoke 
of,  unless  from  a  racing  car  with  its  muf- 
fler ofC  That  they  had  two  racing  cars  there 
for  the  Fair  (Great  Interstate  Fair  of  1007), 
whose  mufflers  were  off  when  .they  went  out; 
but  they  did  not  pass  through  the  alley  la 
question.  He  says  there  is  a  gasoline  tank 
at  the  end  of  the  alleyway  front  whldi 
automobiles  are  supplied. 

Marx  E.  Cohen  testified:  That  be  lived  at 
128  North  Warren  street,  which  is  on  the 
south  side  of  the  main  alley  leading  into  To- 
man's Garage  (not  the  alleyway  in  question); 
that  his  bedroom  faces  on  the  alley;  that  the 
passing  of  an  automobile  would  not  wake  him 
up  unless  it  was  unduly  noisy. 

Of  the  seven  sisters  who'  occupy  the  Day 
Nursery,  only  one,  namely,  Sister  Michael, 
was  called.  That  she  has  been  more  or  less 
disturbed  by  the  automobile  traffic  through 
the  alleyway  is  apparent  However,  ber  tes- 
timony does  not  show  a  very  serious  condi- 
tion of  disturbance  by  reason  of  the  passing 
of  automobiles.  While  she  says  that  automo- 
biles go  through  the  alley  sometimes  as  often 
as  18  times  a  day,  she  has  never  counted 
them,  but  has  noticed  them  go  through  as 
late  as  11  o'clock  at  night  She  says  distinct- 
ly that  they  have  not  been  very  much  disturb- 
ed by  the  machines  going  through  In  the  day- 
time. As  to  the  smell  of  gasoline  .v.tIoh  an- 
noys them,  I  am  satisfied  that  thai  ^ust  come 
from  the  tank  which  Mr.  Toman  says  is  at 
the  entrance  of  the  garage  at  the  end  of  tbe 
alleyway.  While  Sister  Michael  says  that 
other  sisters  have  complained  about  be- 
ing disturbed,  tbe  fact  is  none  were  called 
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to  give  their  knowledge  upon  tbe  subject. 
Hanjr  Lehey,  wbo  works  la  tbe  Turkish  Bath 
House  next  door  to  the  Day  Nursery,  said  he 
never  saw  any  aatomoblles  go  through  tbe 
alley  after  8  or  8  o'clock  at  night,  he  heard 
tbe  noises,  and  that  the  patrons  of  the  bath 
bouse  complained  sometimes  when  they  want- 
ed to  sleep,  the  same  as  the  children  In  the 
nursery  made  a  noise.  His  likening  tbe  dis- 
turbance made  by  the  automobiles  to  tbe  noise 
made  by  the  children  would  indicate  that  the 
noise  made  by  the  machines  was  not  very 
great  Tbe  testimony  of  John  M.  Toman  and 
Marx  JB.  Cohen  make  In  favor  of  the  conten- 
tion that  as  matter  of  fact  the  automobile 
traffic  In  tbe  alley  does  not  constitute  a  nui- 
sance. 

In  Westcott  t.  Mlddleton,  4S  N.  3.  Eq.  478, 
11  AtL  ^0,  Vice  Chancellor  Bird  obserred, 
at  page  485  of  43  N.  J.  Eq.,  and  page  493  of 
11  Atl.:  "My  attention  has  been  called  to  tbe 
case  of  Penna.  R.  R.  Co.  t.  Angel,  41  N.  J. 
Eq.  816  (7  Atl.  432,  66  Am.  Bep.  1).  Tbe 
principle  there  laid  down  is  of  great  value  in 
every  such  case.  The  defendant  was  engag- 
ed in  a  lawful  business,  but  so  used  Its  tracks 
In  making  up  Its  trains  and  distributing  tbe 
oars  In  front  of  tbe  complainant's  dwelling 
that,  by  reason  of  stenches,  noises,  smoke, 
steam,  and  tbe  dirt  thereby  occasioned,  tbe 
comfort  of  the  complainant's  home  was  seri- 
ously Impaired.  Tbe  court  below  allowed  an 
injunction  against  such  use  of  the  road;  but 
tbe  court  did  not  pretend  to  bold  that  tbe 
company  must  abandon  the  use  of  Its  tracks 
altogether.  It  was  only  decided  that  tbe  com- 
pany bad  no  right  to  allow  Its  engines  or  its 
cars  to  remain  in  tbe  presence  of,  or  near  by, 
tbe  bouse  of  the  complainants,  making  hide- 
ous noises,  emitting  smoke  and  steam  and  un- 
wholesome odors,  to  tbe  great  discomfort  of 
the  complainant  In  bis  home.  The  Judgment 
of  tbe  court  simply  looked  to  tbe  proper  ex- 
ercise of  the  lawful  rights  of  tbe  defendant, 
and  In  tbe  lawful  exercise  of  those  rights 
what  Inconvenience  or  annoyance  the  com- 
plainants might  suffer  they  must  submit  to. 
Engines  in  passing  might  whistle  or  emit 
■moke,  steam,  and  dirt,  cattle  might  bellow, 
sheep  bleat,  and  hogs  squeal;  but  to  that  ex- 
tent the  complainants  must  yield  to  the  gen- 
eral demand.  To  this  extent  tbe  court  was 
sustained  on  appeal.  I  can  find  nothing  in 
that  case  to  lead  me  to  say  that  tbe  business 
of  an  undertaker  is  a  nuisance  per  se."  Tbe 
third  syllabus  in  Westcott  v.  Mlddleton  may 
be  applicable  to  Sister  Michael,  especially  In 
view  of  tbe  fact  that  none  of  the  other  sisters 
were  called  as  witnesses.  It  reads  as  fol- 
lows: "If  a  single  person,  of  a  most  sensitive 
taste  on  the  subject,  is  seriously  disturbed 
thereby,  and  no  others  are  called  who-  have 
been  annoyed,  a  case  is  not  made  requiring 
the  Interference  of  the  court" 

In  Hennessy  v.  Carmony,  50  N.  J.  Eq.  616, 
25  AU.  374,  Vice  Chancellor  Pitney  had  be- 
fore blm  a  question  of  nuisance  said  to  arise 
from  two  machines  called  "wblzzera"  used  in 


the  drying  of  dyed  materials,  and  be  hdd: 
*^here  is  a  distinction  between  injuries  which 
afCect  the  air  merely  by  way  of  noises  and 
disagreeable  gases  resulting  in  personal  dis- 
comfort and  those  which'  Injuriously  affect 
tbe  land  itself  or  structures  upon  it  As  to 
tbe  former,  each  person  living  In  society  must 
submit  to  a  degree  of  discomfort  d^endlng  in 
some  measure  upon  the  circumstances  of  his 
residence.  As  to  the  latter,  the  owner  or  oc- 
cupant of  land  Is  entitled  to  enjoy  it  free  from 
any  direct  Injury  which  will  appreciably  af- 
fect its  value." 

BIy  attention  has  been  called  by  counsel  for 
tbe  complainant  to  tbe  case  of  First  M.  B. 
Church  V.  Cape  May  Grabi  &  Coal  Co.  (N. 
J.)  67  A.a.  613,  in  which  Vice  Chancellor 
Learning  granted  an  Injunction  to  restrain 
the  defendant  from  operating  a  roller  skating 
rink  In  a  building  adjacent  to  a  church;  it 
appearing  that  tbe  noise  from  the  rink  was 
so  great  as  to  render  it  Impossible  to  hold 
services  In  tbe  church  while  skating  was  in 
progress.  This  case.  In  my  Judgment  is  not 
an  authority  for  the  granting  of  an  Injunction 
In  the  case  at  bar.  That  case  (First  Church 
V.  Cape  May)  properly  held  that  no  person 
Is  Justified  in  estaulisblng  a  business  adjacent 
to  a  church,  the  noise  of  which  will  .render 
the  continuance  of  tbe  customary  religious 
services  practically  Impossible,  or  which  will 
Interfere  with  such  services  to  the  extent  of 
rendering  it  at  times  impossible  for  worship- 
pers to  hear  the  words  of  the  preacher  or  the 
prayers  which  form  part  of  tbe  services,  or 
which  will  render  tbe  occupancy  of  the  church 
parsonage  a  burden. 

Vice  Chancellor  Van  Fleet  in  Demarest  v. 
Hardbam,  ubi  supra,  adopted,  as  perhaps  tbe 
most  accurate  statement  of  the  rules  to  be4>b- 
served  In  deciding  the  question  of  nuisance, 
this  language  used  by  Mr.  Justice  Mellor  in 
charging  a  Jury  at  the  Liverpool  Assizes  in 
1863,  viz.:  "The  law  does  not  regard  trifling 
Inconveniences.  Everything  must  be'  looked 
at  from  a  reasonable  point  of  view.  •  •  • 
In  determining  whether  a  nuisance  exists  or. 
not,  the  time,  locality,  and  all  the  circum- 
stances should  be  taken  Into  consideration." 
This  direction  of  the  learned  Justice  was  ap- 
proved by  the  Court  of  Queen's  Bench,  and 
afterwards  by  the  £<xchequer  Chamber,  and 
finally  by  the  House  of  Lords.  St  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642. 
The  English  case  Just  mentioned  was  an  ac- 
tion for  injuries  done  to  property,  bul  never- 
theless, In  my  Judgment  the  substantive  law 
pronounced  In  that  case  Is,  on  principle,  ap- 
plicable to  this  case. 

The  facts,  in  my  opinion,  do  not  make  a 
case  of  nuisance  against  the  defendants  on 
the  question  of  tbe  operation  of  their  garage. 
My  conclusions  therefore  are  that  tbe  defend- 
ants of  right  may  use  the  alleyway  as  a 
means  of  ingress,  egress,  and  regress  to  their 
garage  with  automobile  machines,  but  that 
they  may  not  after  having  gone  upon  that 
part  of  their  property  coveted  by  the  garage 
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building  which  comprises  the  rear  of  lot  No. 
132,  and  which  is  marked  O*  on  the  diagram, 
go  t>eyond  that  lot  and  on  to  Ci,  which  is 
that  part  of  their  pn^erty  covered  by  the 
garage  building  which  comprises  the  rear  of 
No.  130;  nor  can  they,  with  automobile  ma- 
chines or  vehicles  of  any  description,  go  from' 
the  lot  C  out  through  the  alleyway  in  ques- 
tion having  first  entered  O'  with  their  ma- 
chines or  carriages  from  lot  O^  adjoining,  to 
which  there  is  access  from  North  Warren 
street  on  the  south  side  of  No.  130  through 
the  alley  marked  A,  and  the  door  to  the  gar- 
age building  marked  B.  I  conclude,  further, 
that  the  defendants  are  not  creating  a  nuis- 
ance by  their  use  of  the  alleyway  as  an  auto- 
mobile passage. 

An  injunction  will  be  issued  restraining  the 
defendants  from  going  upon  the  lot  G^  with 
automobiles  or  carriages  through  the  alley- 
way and  across  O;  also,  from  going  out 
through  the  alleyway  with  automobiles  or 
carriages  from  C"  which  were  gotten  onto  C* 
from  and  off  Gi.  The  deed  provides  for  a 
double  gate  at  the  entrance  of  the  alleyway. 
This  provision  for  a  gate  presupposes  that 
It  is  kept  closed.  Sister  Michael  says  that 
before  the  garage  was  built  the  gates  were 
nearly  always  closed,  always  except  when  l)e- 
ing  used;  that  the  gate,  though  closed  by  the 
sisters  as  late  as  9  o'clock  at  night,  has  been 
found  open  the  next  morning.  In  my  opin- 
ion the  complainant  is  entitled  to  have  this 
gate  kept  closed,  and  may  Include  in  the  in- 
junction an  appropriate  mandate  requiring 
the  defendants  always  to  close  it  on  each  oc- 
casion of  Its  use  by  them. 

(81  Cionn.  16S) 

HARRIS  V.   COLEDEZKT. 

(Supreme  Court  of  Brrors  of  Oonnecticut    Auk. 

8,  1908.) 

Appeai.  and  Ebrob— Review— Findings  of 
Court  —  Weight  of  Evidence  —  Conclu- 
siveness. 

Under  Gen.  St.  1902,  i  788,  permitting  ei- 
ther party  to  appeal  upon  any  question  of  law 
arising  npon  trial,  if  aggrieved,  and  regulating 
the  remedy  by  appeal,  where  the  record  Bhowed 
that  an  appeal  was  not  taken  on  any  question 
of  law,  but  IjecauBe  of  the  court's  findings  upon 
the  credibility  of  witnesses  and  the  weight  of 
the  evidence,  the  questions  were  not  appealable. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Brror,  IS  3955-3909.] 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;   John  Coats,  Judge. 

Action  by  Heiraan  Harris  against  Ozias 
Coledezky.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Samuel  C.  Kone,  for  appellant  John  F. 
Forward  and  Morris  Older,  for  appellee. 

HAMERSLEY,  J.  No  question  of  law  Is 
properly  presented  by  this  appeal.  The  rec- 
ord discloses  no  ground  for  any  correction  of 
the  finding.  It  does  not  show  that  the  de- 
fendant thinks  himself  aggrieved  by  the  de- 
cision of  the  trial  court  upon  any  question 


of  law  arising  In  the  trial,  but  plainly  shows 
that  he  feels  aggrieved  at  the  court's  ccmclu- 
slon  of  fact  dependent  on  the  credit  glvea 
to  witnesses  and  the  weighing  of  conflicting 
evldenca  Such  grievance  is  not  a  ground 
of  appeal  to  this  court  Had  the  defendant 
examined  section  788  of  the  General  Stat- 
utes of  1802,  which  defines  appeals  to  the 
Supreme  Court  of  Errors,  and  the  rules  of 
this  court  defining  and  regulating  the  remedy 
by  appeal,  and  the  decisions  there  cited  up- 
on which  those  rules  are  based  (Conn.  Prac- 
tice Book,  pp.  265-271),  this  appeal  would 
doubtless  not  have  been  taken. 

There  is  no  error  in  the  Judgment  ot  tbe 
court  of  common  pleas.    All  concur. 


ROOT  V.  LATHROP. 

(Sapreme  Court  of  E<rror8  of  Connecticut    Aug. 

3,  1908.) 

1.  Appeal  and  EaaoB— Findings  bt  Cootc — 
OoBBECTioN— Extension  of  Time. 

Gen.  St.  1902,  §  794,  provides  if  either 
party  desires  to  correct  the  findings  he  shall, 
within  one  week  after  notice  of  filing  same,  file 
a  motion  specifying  the  desired  corrections,  etc 
Section  795  provides  the  form  and  contents  of 
findings  and  the  manner  of  excepting  thereto, 
and  section  796  provides  that,  if  the  findings  do 
not  present  the  questions  of  law  decided,  the 
Supreme  Court  of  £toors  shall  correct  the  same, 
and,  if  the  findings  are  erroneous  as  to  the  facts, 
shall  grant  a  new  trial.  Section  797  provides, 
also,  that  either  party  may,  within  one  week 
after  notice  of  filing  such  findings,  file  with  the 
clerk  a  copy  of  the  evidence  and  rulings,  with 
a  motion  that  they  be  made  a  part  of  the  record 
on  appeal,  and  ask  the  Supreme  Court  of  Elr- 
rors  to  correct  such  findings.  One  of  the  cor- 
rections requested  by  defendant  being  made,  but 
others  refused,  more  than  a  week  after  the  find- 
ing was  filed  but  within  a  week  after  the  cor- 
rection was  made  and  the  finding  refiled,  defend- 
ant moved  to  have  the  evidence  and  rulings  in- 
corporated in  the  record,  under  section  797. 
Held,  that  defendant  could  not  proceed  under 
both  methods  to  correct  the  findings  and  extend 
the  time  for  filing  his  motion,  under  section 
797,  by  first  proceeding  under  the  other  sections, 
and  the  court  was  not  bound  to  certify  the  evi- 
dence, but,  it  having  done  so,  it  may  l>e  as- 
sumed that  the  time  for  filing  the  motion  to  cor- 
rect was  extended  without  a  motion  for  that 
purpose,  which  the  court  could  do,  so  that  de- 
fendant's motion  was  in  time. 

2.  Limitation  ok  Actions  —  Accbual  or 
Right  op  Action— Death  and  Administra- 
tion—Appointment op  Administbatob. 

In  an  action  by  an  administrator  for  money 
converted  after  intestate's  death,  bat  before  the 
administrator  had  been  appointed,  where  the 
money  was  converted  more  than  six  years  be- 
fore the  action  was  commenced,  but  the  admin- 
istrator was  appointed  less  than  a  year  tiefore 
the  commencement  thereof,  the  cause  of  action 
did  not  accrue,  so  that  limitations  ran  against  it 
until  the  administrator  was  appointed,  and  hence 
the  action  was  not  barred  by  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  |  427.] 

Appeal  from  Superior  Court  New  Haven 
County;   Alberto  T.  Roraback,  Judge. 

Action  for  conversion  by  Charles  Q.  Root 
administrator,  against  Edwin  N.  Lathrop. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 
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Luclen  F.  Burpee  and  Terence  F.  Oar* 
mody,  for  appellant  Cbarles  W.  Evarts,  for 
appellee. 

THAYER,  3.  The  defendant  proceeded 
under  Gen.  St  1902,  »  794,  795,  796,  to  ob- 
tain a  correction  of  tbe  finding  by  the  trial 
court  One  of  the  corrections  asked  for  was 
made  by  tbe  court,  and  the  others  were  re- 
fused. He  then,  more  than  one  week  after 
the  finding  was  filed,  but  within  one  week 
after  the  correction  was  made  and  the  find- 
ing reflled,  moved  to  have  the  entire  evi- 
dence and  rulings  In  the  case  made  a  part 
of  the  record  under  section  797,  and  asks 
this  court  to  correct  the  finding.  The  plain- 
tiff objects  upon  the  ground  that  the  motion 
was  made  too  late. 

Section  797  requires  that  the  motion  shall 
be  made  within  one  week  after  the  party 
moving  has  received  notice  that  the  finding 
has  been  filed.  It  Is  provided  in  this  sec- 
tion that  a  party  may,  in  lieu  of  proceeding 
under  the  three  preceding  sections,  proceed 
under  this  to  have  the  finding  corrected.  He 
could  not  therefore  proceed  under  both  to 
obtain  the  corrections  sought  Nor  could  he 
be  permitted  to  extend  his  time  for  filing  his 
motion  and  the  evidence  and  commence  pro- 
ceedings under  this  section  by  first  proceed- 
ing under  the  earlier  sections  to  have  the 
finding  corrected.  Any  such  extension  must 
be  obtained  from  the  court.  The  court  was 
not  bound  therefore  to  certify  the  evidence. 
It  has  done  so,  h<Arever,  and  we  may  treat 
this  as  indicating  that  tbe  time  for  filing  the 
motion  was  extended.  It  was  within  the 
power  of  the  court  to  do  this  without  mo- 
tion. An  examination  of  the  evidence  show's 
that  it  justifies  the  finding  as  made  and  does 
not  warrant  this  court  in  making  the 
changes  which  are  asked  for. 

The  only  question  in  tbe  case  Is  whether 
the  action  is  barred  by  the  statute  of  lim- 
itations. The  money  sued  for  was  taken 
and  appropriated  by  the  defendant  after  the 
death  of,  his  wife,  the  plaintiff's  intestate, 
and  before  any  administrator  upon  her  es- 
tate had  been  appointed.  The  money  was 
so  appropriated  more  than  six  years  before 
the  action  was  commenced.  There  had  been 
no  administrator  untU  the  plaintiff  was  ap- 
pointed, and  his  appointment  was  on  October 
8,  1906,  less  than  a  year  prior  to  the  com- 
mencement of  the  suit  The  cause  of  action 
did  not  accrue  during  the  life  of  Mrs.  Lath- 
rop,  and  under  the  decisions  of  this  court 
did  not  accrue  so  that  tbe  statute  of  limita- 
tions could  run  against  It  until  the  admin- 
istrator was  appointed.  Hobart  ▼.  Connecti- 
cut Turnpike  Company,  15  Conn.  14S,  148, 
Andrews  t.  Hartford  ft  New  Haven  Railroad 
Company,  84  Conn.  57,  59.  The  court  there- 
fore* correctly  overruled  the  defendant's 
claim  that  the  action  was  barred  by  the  stat- 
ute. 

There  Is  no  error.    All  concur. 


(81  Conn.  USi 

HUBLEY  MFG.  &  SUPPLY  Cp.  ▼.  IVES. 

(Supreme  Court  of  Errors  of  Connecticut    Aug. 
3,  1908.) 

1.  Set- Off  awd  Cottnterclaiu  —  Subject- 
Matter— Unliquidated  Dekands. 

Practice  Act  1879  (Laws  1878-79,  p.  43,  c 
83,  S  5 ;  Gen.  St.  1902,  §  612)  provides  that  in 
all  cases  not  before  a  justice,  wnere  the  defend- 
ant has  either  in  law  or  equity  a  counterclaim 
or  set-off.  be  may  have  the  benefit  of  such  claim 
by  pleading  it  in  bis  answer,  and  section  613 
permits  a  plaintiff  to  include  in  his  complaint 
both  tesal  and  equitable  causes  of  action.  Sec- 
tion 532  provides  that  all  courts  vested  with 
legal  and  equitable  jurisdiction  may  administer 
legal  and  equitable  rights  and  remedies.  The 
original  statute  of  set-off  (Rev.  St.  [Ed.  1821J 
p.  43,  §  32)  provides  that  in  actions  to  recover  a 
debt,  wherein  the  plaintiff  lives  outside  the  state, 
and  where  there  are  mutual  debts  between  tbe 
parties,  one  debt  may  be  set  oS  against  another, 
and  Gen.  St  1902,  $  649,  provides  that  in  ac- 
tions to  recover  a  debt,  if  there  are  mutual  debts 
between  plaintiff  and  defendant,  they  may  be  set 
off  against  each  other.  Held,  in  a  suit  by  plain- 
tiff, a  nonresident,  on  a  Rhode  Island  judgment, 
defendant  could  plead  any  counterclaim  to  en- 
force the  substantial  equities  between  the  par- 
ties under  the  practice  act,  though  not  founded 
on  any  debt  which  was  mutual  according  to  the 
earlier  statutes,  and  could  set  off  his  claim, 
though  it  was  an  unliquidated  claim  for  dam- 
ages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §S  58-62.] 

2.  Actions— JoiNDEB—NECESsrrr. 

Two  suits  should  not  be  brought  for  the  de- 
termination of  matters  in  controversy  between 
the  same  parties,  whether  relating  to  legal  or 
equitable  rights,  when  such  determination  can 
be  effectually  had  in  one  suit. 

[E)d.  Note.— For  cases  in  point,  see  Cent.  Dig.- 
vol.  1,  Action.  §i  549-564.] 

8.    SET-OfP  and  COUNTEBCIiAlM  —  EQCITABI-K 

Set-Oit. 

Equity  recognizes  rights  of  set-off  which  go 
far  beyond  those  recognized  by  the  early  legisla- 
tion of  England  and  of  Connecticut  in  actions 
at  common  law. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §§  9-11.] 

Appeal  from  Court  of  CJommon  Pleas,  New 
Haven  County;   William  L.  Bennett  Judge. 

Action  by  tbe  Hubley  Manufacturing  & 
Supply  Company  against  Charles  W.  Ives. 
From  a  judgment  for  plaintiff  and  judgment 
on  demurrer  dismissing  defendant's  counter- 
claim, defendant  appeals.  Reversed  and  re- 
manded, with  Instructions  to  overrule  demur- 
rer. 

Hobart  L.  Hotchklss  and  Harry  W.  Asher, 
for  appellant    Edmund  Zacher,  for  appellee. 


BALDWIN,  C.  J.  The  sole  question  In  this 
cause  Is  whether  a  claim  for  unliquidated 
damages  for  breach  of  contract  can  be  set 
off.  In  a  suit  by  a  nonresident  upon  a  judg- 
ment of  a  sister  state,  against  a  citizen  of 
Connecticut. 

The  defendant,  admitting  In  his  answer 
that  tbe  judgment  was  duly  rendered  In  1899, 
and  that  $123.74  remains  unpaid  upon  U, 
pleaded,  by  way  of  counterclaim,  that  in  May, 
1904,   the  defendant  agreed  to  buy  of  the 
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plaintiff,  and  the  plaintiff  agreed  to  sell  and 
deliver  to  the  defendant,  certain  goods  at  a 
certain  price,  but  tbat  the  plaintiff  refused 
to  deliver  tbem  as  agreed,  to  the  damage  of 
the  defendant  In  the  sum  of  $300,  which  sum 
he  offered  to  set  off,  asking,  also,  a  Judgment 
for  the  balance  that  would  then  remain  due. 
The  demurrer  was  upon  the  ground  that  the 
damages  thus  claimed  by  the  defendant  were 
unliquidated,  and  his  dalm  not  of  the  na- 
ture of  a  mutual  debt  Under  the  practice 
act  of  1879  (Laws  1878-79,  p.  43,  c.  83,  S  6), 
In  all  cases  not  brought  before  a  Justice  of 
the  peace,  "where  the  defendant  has  either 
in  law  or  in  equity,  or  in  both,  a  counter- 
claim, or  right  of  set-off,  against  the  plain- 
tiff's demand,  he  may  ^ave  the  benefit  of  any 
such  set-offs  or  counterclaims  by  pleading  the 
same,  as  such,  in  his  answer,  and  demanding 
Judgment  accordingly;  and  the  same  shall 
be  pleaded  and  replied  to,  accordihg  to  the 
rales  governing  complaints  and  answers." 
Oen.  St  1902,  i  612.  That  act  also  provided 
that  In  any  such  action  "the  plaintiff  may  in- 
clude In  his  complaint  both  legal '  and  equi- 
table rights  and  causes  of  action,  and  de- 
mand both  legal  and  equitable  remedies," 
that  several  causes  of  action  on  contract  ex- 
press or  implied  might  be  so  united,  and  that 
"in  all  cases  where -several  causes  of  action 
are  Joined  In  the  same  complaint,  or  as 
matter  of  counterclaim  or  set-off,  In  the  an- 
swer. If  It  appear  to  the  court  that  they  can- 
not all  be  conveniently  heard  together,  the 
court  may  order  separate  trials  of  any  such 
causes  of  action,  or  may  direct  that  any  one 
•  or  more  of  them  be  expunged  from  the  com- 
plaint or  answer."  Oen.  St  1902,  (  613. 
Both  these  sections  are  In  furtherance  of  the 
fundamental  purpose  of  the  practice  act,  that 
"all  courts  which  are  vested  with  Jurisdiction 
both  In  law  and  in  equity  may,  to  the  full  ex- 
tent of  their  respective  Jurisdictions,  admin- 
ister legal  and  equitable  rights  and  apply 
legal  and  equitable  remedies  In  favor  of  ei- 
ther party,  in  one  and  the  same  suit  so  that 
legal  and  equitable  rights  of  the  parties  may 
be  enforced  and  protected  in  one  action." 
Gen.  St  1902,  S  532. 

The  defendant  in  the  case  at  bar  was 
therefore  at  liberty  to  file  any  counterclaim 
adapted  to  enforce  the  substantial  equities  be- 
tween him  and  the  plaintiff.  Norwich  Print- 
ing Co.  V.  Kioppenberg,  50  Conn.  295,  301. 
In  so  doing  he  would  be  following  what  for 
nearly  30  years  has  been  the  established  prin- 
ciple of  our  law,  "that  two  suits  shall  not  be 
brought  for  the  determination  of  matters  in 
controversy  between  the  same  parties,  wheth- 
er relating  to  legal  or  equitable  rights,  or  to 
both,  when  such  determination  can  be  had  as 
effectually  and  properly  in  one  suit"  Welles 
V.  Rhodes,  59  Conn.  498,  603,  22  AtL  286.  It 
appeared  from  the  complaint  that  the  defend- 
ant was  a  citlsen  of  Connecticut  and  the  plain- 
tiff a  Massachusetts  corporation,  suing  on  a 
Judgment  rendered  by  a  court  of  Rhode  Island. 
The  counterclaim  stated,  and  the  demurrer 


necessarily  admitted,  that  this  corporatioo 
owed  the  defendant  as  damages  for  a  breach 
of  contract  more  than  the  amount  of  the 
Judgment  It  would  not  comport  with  the 
principles  of  equity,  under  such  circumstan- 
ces, to  allow  the  plaintiff  to  use  our  courts 
to  force  the  defendant  to  pay  its  claim 
against  him  upon  the  Judgment  while  refoa- 
ing  to  satisfy  his  equally  valid  claim  agalnat 
It  on  the  contract  of  sale,  and  leaving  him, 
80  far  as  appears,  no  remedy  for  Its  recovery 
except  by  a  new  suit  brought  in  another 
state.  See  Rowan  t.  Sharps'  Rifle  Go^  29 
Conn.  282,  330.  Our  original  statute  of  set- 
off provided  that  "in  all  actions  brought  for 
the  recovery  of  a  debt  before  any  court  in 
this  state  wherein  the  plaintiff  lives  or  re- 
sides out  of  this  state,  or  is  a  bankrupt  or 
insolvent  and  where  there  shall  be  mutual 
debts  between  the  plaintiff  and  defendant  in 
such  action,  one  debt  may  be  set  off  against 
.  the  other."  Rev.  St  (Ed.  1821)  p.  43,  {  32.  In 
the  Revision  of  1902,  this  appears  in  the  fol- 
lowing form : '  "In  all  actions  brought  for  the 
recovery  of  a  debt  If  there  shall  be  mutual 
debts  between  the  plaintiff  or  plaintiffs,  or 
either  of  them,  and  the  defendant  or  defend- 
ants, or  either  of  them,  one  debt  may  be  set 
off  against  the  other."  Gen.  St  1902,  S  649. 
This  statute  must  be  taken  In  connection 
with  the  broader  provisions  of  the  practice 
act  The  court  on  proper  pleadings,  is  to 
settle  the  contractual  relations  of  the  parties 
in  such  a  way  as  to  do  equity,  and  full  equi- 
ty, between  tbem.  Elquity  recognizes  rights 
of  set-off  which  go  far  beyond  those  which 
the  early  legislation  of  England  and  of  Con- 
necticut Introduced  in  actions  at  common 
law.  Goodwin  v.  Keney,  49  Conn.  663,  569. 
Such  rights  may  be  the  proper  subject  of  a 
counterclaim,  under  the  practice  act  although 
not  founded  on  any  debt,  which  could  be 
called  "mutual"  according  to  the  definitions 
established  under  these  statutes.  Boothe  ▼. 
Armstrong,  76  Conn.  530,  532,  57  Atl.  173; 
Id.,  80  Conn.  218,  223,  67  Atl.  484;  Betts  T. 
Conn.  Life  Ins.  Co.,  78  Conn.  442,  450.  62  AU 
345. 

The  plaintiff  contends  that  the  Judgment 
appealed  from  was  warranted  by  our  opin- 
ion In  Harral  r.  I^everty,  50  Conn.  46,  60- 
65,  47  Am.  Rep.  608.  That  was  an  action  to 
foreclose  a  mortgage  given  by  one  Leverty, 
who  held  the  legal  title,  but  was  under  an 
obligation  to  convey  the  property,  for  a  sum 
much  less  than  its  value,  to  one  McDonald. 
A  foreclosure  was  granted  against  Leverty  as 
the  legal  owner  and  McDonald  as  the  equi- 
table owner ;  the  decree  providing  that  a  re- 
demption by  McDonald  should  operate  to  vest 
in  him  the  legal  title.  McDonald  had  filed  a 
counterclaim  against  Leverty  for  damages 
for  fraud  in  refusing  to  make  the  stipulated 
conveyance,  and  also  for  the  difference  be- 
tween the  amount  of  the  plaintUTs  mortgage 
and  the  sum  for  which  Leverty  had  agreed  to 
convey  to  him.  We  held  that  there  was  no 
error  in  refusing  to  McDonald  the  relief  tbua 
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sougbt,  Blnce  tbe  matter  which  he  set  np  was 
not  so  connected  with  the  mortgage  that  Its 
consideration  was  necessary  to  a  full  deter- 
mination of  the  rights  of  tbe  parties,  and 
conld  furnish  no  ground  for  a  set-off  against 
the  plaintiff.  He  had  an  equity  against  Lev- 
erty,  but  none  against  HarraL 

There  is  error,  the  Judgment  of  the  court 
of  common  pleas  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  tbe 
demurrer.    All  concur. 


(SI  Coon.  189) 

GRAND  liODGB  A.  O.  D.  W.  Or  CONNECT- 
ICUT V.  GRAND  LODGE  A.  O.  U.  W. 
OP  MASSACHUSETTS. 

(Supreme  Court  of  Errors  of  Oonnecticnt.    Aug. 
8,  1908.) 

1.  Account— Natvsk  or  Reukdt— Pleading 
— Ria^iEr. 

The  complaint,  in  an  action  between  Grand 
Lodges  of  a  fraternal  insurance  order,  plaintiff 
being  the  Grand  Lodge  of  Connecticut  and  de- 
fendant the  Grand  Lodge  of  Massachusetts,  al- 
leged: That  under  the  constitution  and  laws  of 
tbe  order  Grand  Lodges  are  organized  in  such 
states,  districts,  etc.,  as  are  determined  by  the 
Supreme  Lodge,  and  territory  comprising  a 
Grand  Lodge,  having  jurisdiction  over  more  than 
one  state,  can  be  divided  by  tbe  Supreme  Lodge 
into  two  or  more  Grand  Lodge  jurisdictions ; 
that  the  Grand  tiodge  of  Massachusetts,  former- 
ly having  jurisdiction  over  that  state,  Connecti- 
cut, and  several  other  states,  was  divided  by  the 
Supreme  Lod^e  into  the  Grand  Lodge  of  Con- 
necticut, consisting  of  members  of  the  order  re- 
siding in  that  state,  and  the  Grand  Lodge  of 
Massachusetts ;  that  thereafter  plaintiff,  for  the 
purpose  of  adjusting  the  financial  relations  be- 
tween itself  and  de^ndant,  adopted  resolutions 
embodying  a  plan  by  which  it  should  assume 
its  proportionate  share  of  tbe  obligation  of  tbe 
former  Grand  Lodge  up  to  the  time  of  their  sep- 
aration, and  should  receive  its  proportionate 
share  of  tbe  several  funds  after  such  obligations 
were  satisfied,  the  resolution  stating  In  detail 
the  disposition  to  be  made  of  tbe  funds  and  the 
share  to  which  each  was  entitled,  which  resolu- 
tions defendant  accepted  as  a  contract  between 
plaintifF  and  itself ;  that  defendant  refused  to 
pay  over  to  plaintiff  Us  proportionate  share  of 
the  lienefidary  fund  to  which  it  was  entitled 
under  the  resolutions  as  interpreted  and  under- 
stood by  plaintiff,  claiming  that  plaintiff  by  tbe 
agreement  relinquished  its  right  thereto ;  and 
that  defendant  knew  plaintiff  had  this  under- 
standing when  the  contract  was  made,  and  it- 
self so  understood  the  agreement,  or  failed  to 
inform  plaintiff  that  it  did  not.  The  relief  pray- 
ed was  that  defendant  pay  plaintiff  the  amount 
claimed  by  it,  if  it  was  entitled  thereto  under 
their  agreement,  and,  if  not,  that  tbe  contract  be 
reformed  so  as  to  express  the  intention  of  plain- 
tiff which  was  known  or  concurred  in  by  de- 
fendant when  assenting  to  tbe  contract.  De- 
fendant demurred  to  the  complaint  on  the 
grounds,  among  others,  that  it  had  no  authority 
under  the  laws  of  Massachusetts  to  enter  into 
the  contract,  and  there  was  no  consideration 
therefor,  and  that  the  complaint  stated  no  cause 
of  action  by  reason  of  any  contract.  Held,  that 
the  breach  of  a  contract  obligation  was  not  the 
gist  of  tbe  action  stated,  and.  while  the  con- 
tract was  incidentally  recited,  the  complaint  was 
based  upon  the  existence  of  relations  and  facts 
alleged  as  entitling  plaintiff  to  an  e<iuitable  pro- 
portion of  certain  funds,  and  the  relief  demanded 
was  none  the  less  equitable  because  it  asked  a 
money  judgment. 


2.  Insubanck  —  MUTCAi.  Benefit  Asbocia- 
TioRa  —  Power  to  Divide  Subordinate 
LoDQB— Effect  of  Incokporation. 

Where,  under  the  constitution  and  laws  of 
a  fraternal  Insurance  order,  tbe  Supreme  Lodge 
had  authority  to  divide  the  territory  of  a  Grand 
Lodge  into  two  or  more  grand  lodge  jurisdic- 
tions, the  fact  that  a  Grand  Lodge,  whose  terri- 
tory was  so  divided,  was  Incorporated  under  the 
law  of  a  state  comprised  within  its  jurisdiction, 
did  not  exempt  it  from  the  operation  of  the  laws 
of  the  order  under  which  the  division  was  made. 
8.  Same— Assent  to  Division  of  Lodoe. 

Such  action  of  the  Supreme  Lodge  in  di- 
viding an  existing  Grand  Lodge  into  two  sep- 
arate Grand  Lodges  was  binding  upon  every 
subordinate  body  and  Individual  member  there- 
of, and  did  not  require  the  assent  of  the  Grand 
Lodge  to  make  it  operative,  and,  if  such  assent 
were  needed,  the  acceptance  by  one  of  such  sep- 
arate Grand  Ixidges  of  a  proposal  made  by  the 
other,  after  their  separation,  for  the  adjustment 
of  their  rights  and  obligations  as  to  the  funds 
held  by  the  Grand  Lodge  at  tbe  time  of  sep- 
aration, was  a  sufficient  assent. 

4.  Bquitt— Jurisdiction— Pbopertt  Riobts 
—  Membership  in  Fraternal  Insurance 
Order— Funds  of  Order. 

Plaintiff  and  defendant  were  Grand  Lodges 
of  a  fraternal  insurance  order.  In  which  former- 
ly plaintiff's  members  had  been  a  part  of  defend- 
ant Grand  Lodge,  but  had  been  made  a  separate  . 
Grand  Lodge  by  the  Supreme  Lodge  of  toe  or- 
der, acting  under  its  constitution  and  laws. 
Held,  that  the  rights  of  the  members  of  plaintiff 
Grand  Lodge  in  the  funds  in  defendant's  hands 
at  the  Ume  of  separation  were  ptojierty  rights, 
which  courts  of  equity  would  protect  and  en- 
force, as  partaking  of  tbe  character  of  trust 
funds. 

5.  Corporations  —  Property — Succession  to 
Rights  of  Unincorporated  Association— 
Actions— Pleading. 

Plaintiff  and  defendant  were  Grand  Lodges 
of  a  fraternal  imiurance  order,  in  which  former- 
ly plaintiff's  members  had  been  a  part  of  defend- 
ant Grand  Lodge,  but  had  been  made  a  separate 
Grand  Lodge  by  the  Supreme  Lodge  of  the  or- 
der, acting  under  its  constitution  and  laws.  Aft- 
er the  separation,  while  plaintiff  was  unincor- 
porated, It  and  defendant  entered  into  an  agree- 
ment, by  which  each  was  to  receive  its  propor- 
tionate share  of  the  funds  held  by  defendant  aft- 
er all  obligations  were  paid.  Thereafter  plain- 
tiff was  incorporated.  In  an  action  for  an  ac- 
counting, plaintiff's  complaint  alleged  these 
facts,  and  that  immediately  upon  tbe  separation 
it  became  the  representative  of  the  members  of 
tbe  order  within  its  jurisdiction,  and  on  its  in- 
corporation, under  the  laws  of  the  order,  suc- 
ceeded to  the  rights  of  the  existing  voluntary  or- 
ganization. Held  sufficient  on  demurrer,  as 
against  the  objection  that  plaintiff  corporation 
was  not  identical  with  tbe  voluntary  organiza- 
tion with  which  the  agreement  was  made,  and 
that,  in  the  absence  of  an  allegation  of  an  as- 
signment or  transfer  to  it,  it  bad  no  right  or  in- 
terest in  the  funds  of  defendant,  to  enable  it  to 
maintain  the  action. 

6.  Insurance  —  Mutual  Benefit  Associa- 
tions —  Division  of  Lodges  —  Effect  on 
Interest  op  Members  in  Funds. 

Plaintiff  and  defendant  were  Grand  Lod^ 
of  a  fraternal  Insurance  order;  plaintiff  being 
the  Grand  Lodge  of  Connecticut,  and  defendant 
the  Grand  Lodge  of  Massachusetts.  The  latter 
formerly  had  included  the  members  of  the  order 
in  Connecticut  and  other  states,  but  plaintiff  bad 
been  created  a  separate  Grand  L<^ge  by  the 
Supreme  Lodge  of  the  order,  acting  under  its 
constitution  and  laws.  The  funds  of  the  order 
were  collected  from  the  individual  members  there- 
of through  the  various  Grand  Lodges,  and  were 
used  for  the  payment  of  death  benefits  and  other 
purposes  of  the  order,  under  its  laws.  Held. 
that  as  plaintiff  Grand  Lodge  was  not  created 
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by  voluntary  action,  bnt  by  the  authority  of  the' 
Supreme  Lodge,  and  the  funds  which  defendant 
grand  lodge  had  collected  prior  to  plaintifTs  sep- 
aration from  it  were  trust  funds  held  for  the 
benefit  of  all  the  members  of  the  order,  when 
the  Connecticut  members  were  created  into  a 
new  Grand  Lodge  their  equitable  interest  in  the 
funds  of  defendant  Grand  Lodge  still  continued 
and  would  be  protected  by  a  court  of  equity. 

7.  Corporations  —  Foreign  Corporations  — 
Cabrtino  on  Business  —  What  Oonsti- 
TUTES  —  Subdividing  Resident  Insurance 
OBDEBr-"DoiNG  Business." 

Rev.  Laws  Mass.  c.  119,  J  11,  relating  to 
fraternal  benefit  corporations  conducting  bnsi- 
nesB  under  the  provisions  of  the  chapter,  pro- 
vides that  an  agreement  for  the  transfer  of 
membership  of  such  corporations  shall  be  ap- 
proved by  a  two-thirds  vote  of  the  certificate 
holders  of  each  corporation,  etc.  Plaintiff  and 
defendant  were  Grand  Lodges  of  a  fraternal  in- 
surance order;  plaintiff  being  the  Grand  Lodge 
of  Connecticut,  and  defendant  the  Grand  Lodge 
of  Massachusetts.  The  latter  formerly  had  in- 
cluded the  members  of  the  order  in  Connecticut 
and  other  states,  but  plaintiff  had  been  created  a 
separate  Grand  Lodge  by  the  Supreme  Lodge  of 
the  order,  acting  under  its  constitution  and  laws. 
Thereafter  plaintiff  and  defendant  had  entered 
into  an  agreement  for  the  proportionate  division. 
of  the  funds  held  by  defendant  at  the  time  of  the 
separation,  and  plaintiff  brings  this  action  for 
an  accounting  thereof.  Defendant  demurred  to 
the  complaint  becau.se,  be-sides  other  reasons 
therefor,  it  did  not  appear  that  plaintiff  had  au- 
thority to  carry  on  its  business  in  Massachu- 
setts, or  that  two-thirds  of  the  certificate  hold- 
ers of  defendant  had  consented  to  the  contract 
alleged  between  plaintiff  and  defendant.  Held, 
that  as  it  did  not  appear  that  plaintiff  had  ever 
undertaken  to  do  business  in  Massachusetts,  and 
as  the  division  of  territory  by  the  Supreme 
Lodge,  a  foreign  corporation,  and  creating  plain- 
tiff a  Grand  Lodge  in  another  state,  was  not 
the  "doinp  of  busines-s"  in  Massachusetts  within 
the  meaning  of  the  statute,  its  provisions,  under 
the  circumstances,  -had  no  application. 

rRd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  21D5-21C0;  vol.  8,  pp. 
7C40,  7641.] 

8.  Account— Pleading— RiOHT  to  Account. 

Plaintiff  and  defendant  were  Grand  Lodges 
of  a  fraternal  insurance  order,  in  which  formerly 
plaintiff's  members  had  been  a  part  of  defendant 
Grand  Lodge,  but  had  been  made  a  separate 
Grand  Lodge  by  the  Supreme  Txidge  of  the  or- 
der, acting  under  its  constitution  and  laws. 
Thereafter  plaintiff  and  defendant  entered  into 
an  agreement  by  which  plaintiff  was  to  receive 
its  proportionate  share  of  the  beneficiary  fund 
and  other  funds,  after  the  obligations  of  defend- 
ant Grand  Lodge  up  to  the  time  of  the  separa- 
tion bad  been  satisfied.  Plaintiff,  suing  for  an 
accounting,  alleged  in  its  complaint  that  defend- 
ant refused  to  pay  over  its  proportionate  share 
of  the  fund^,  above  the  amount  sufficient  to  pay 
the  obligations  of  the  order.  Defendant  demur- 
red to  the  complaint,  asserting,  as  one  reason 
therefor,  that  it  did  not  appear  that  all  death 
claims  accruing  prior  to  the  separation  had  been 
paid.  Held  that,  since  the  amount  claimed  to 
be  shared  represented  a  balance  over  and  above 
the  total  amount  of  such  death  claims,  defend- 
ant's neglect  to  pay  its  matured  obligations  could 
not  defeat  plaintiff's  recovery. 

9.  Saue. 

Defendant  further  asserted,  as  reasons  for 
such  demurrer,  that  it  did  not  appear  that  the 
funds  in  question  were  not  held  for  the  benefit  of 
and  needed  by  the  beneficiaries  and  certificate 
holders  of  defendant,  or  that  they  had  not  been 
expended,  necessarily,  under  the  contracts  made 
by  defendant  with  its  members.  Held,  that  this 
did  go  to  the  merits  of  plaintiff's  contention, 
since  it  api>eared  that  such  funds  were  not,  after 
the  separation,  held  for  the  benefit  of  defendant's 


former  members  within  plaintiff's  Jurisdiction, 
were  not  needed  to  meet  any  demands  of  such 
members  already  accrued,  and  had  not  been  ex- 
pended in  the  satisfaction  of  such  demands. 
10.  Saue— AiiSGATioN  OF  Refusal  to  Ac- 
count. 

Plaintiffs  complaint  farther  alleged  that  de- 
fendant had  paid  to  plaintiff,  on  account  of 
plaintiff's  interest  in  a  certain  fund,  a  specified 
sum,  which  was  one-half  of  the  amount  to  which 
plaintiff  claimed  to  be  entitled,  and  had  refused 
to  pay  the  balance.  Held,  that  the  complaint 
sufficiently  averred  defendant's  delict,  and  ob- 
jections, as  reasons  for.  demurrer,  that  it  did 
not  appear  that  defendant  refused  to  make  ar- 
rangements for  the  disposal  of  the  fnnds,  were 
untenable. 

Appeal  from  Superior  Court,  New  HaTCn 
County;   Edwin  B.  Gager,  Judge.   . 

Action  for  accounting  By  the  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Connecticut  against  the  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  Mas.sa- 
cbusetts.  From  a  Judgment  for  defendant  on 
demurrer  to  the  complaint,  plaintiff  appeals. 
Judgment  set  aside  and  remanded,  with  direc- 
tions to  overrule  demurrer  and  for  further 
proceedings. 

Tbe  following  is  the  complaint,  Including 
the  prayers  for  relief: 

"(1)  The  Ancient  Order  of  United  Work- 
men is  a  fraternal  Insurance  organization 
with  a  membership  extending  throughout 
the  United  States,  or  the  greater  portion 
thereof. 

"(2)  The  Supreme  Lodge  of  the  Ancient 
Order  of  United  Workmen  Is  a  corporation 
which  was  organized  under  the  laws  of  the 
state  of  Texas  on  January  2,  1900. 

"(3)  Prior  to  Its  corporate  organization, 
said  Supreme  Lodge  hai  existed  for  more 
than  20  years  as  the  Supreme  Lodge  of  said 
Ancient  Order  of  United  Workmen. 

"(4)  By  authority  of  the  Supreme  Lodge, 
and  subject  to  the  constitution  and  general 
laws  of  the  order,  Grand  Lodges  are  organiz- 
ed and  exist  in  such  states,  districts,  terri- 
tories, and  countries  as  have  been  or  as  ma.y 
be  determined  by  the  Supreme  Lodge. 

"(5)  The  defendant  was  organized  as  a 
Grand  Lodge  of  said  order  on  February  25, 
1879,  and  had  Jurisdiction  over  the  members 
of  said  order  In  the  states  of  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  Rhode 
Island,  and  Connecticut 

"(G)  The  defendant  was  organized  as  a 
corporation  under  the  laws  of  Miassachusetts 
on  February  9,  1883,  and  In  1897  appointed 
the  Insurance  commissioner  of  this  state  its 
attorney  for  the  receipt  of  service  of  pro- 
cess, in  order  to  obtain  lawful  authority  to 
take  risks  and  transact  business  in  this  state. 

"(7)  By  the  constitution  and  general  laws 
of  said  order,  it  is  provided  that  the  territory 
comprising  a  Grand  Lodge  Jurisdiction,  hav- 
ing Jurisdiction  oyer  more  than  one  state, 
may  be  divided  by  the  Supreme  Lodge  at  a 
stated  meeting  into  two  or  more  grand  lodge 
Jurisdictions. 

"(8)  On  October  17, 1901,  the  territory  com- 
prising the  Jurisdiction  of  the  defendant,  as 
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aforesaid,  was  divided  by  the  Supreme  Lodge 
at  a  stated  meeting  In  accordance  with  the 
laws  of  the  order,  into  the  jurisdiction  of 
the  Grand  Lodge  of  Ccmnecticut  and  the  Ju- 
risdiction of  the  Grand  Lodge  of  Massa- 
chusetts, and  the  members  of  said  order 
within  the  state  of  Connecticut  were  placed 
under  the  Jurisdiction  of  the  Grand  Lodge 
of  Connecticut 

"(9)  Said  Grand  Lodge  of  Connecticut 
thereupon  l>ecame  the  representatiTe  of  the 
Connecticut  members  of  the  order,  and  as 
such  representative  became  equitably  entitled 
to  the  share  of  the  property  of  the  defend- 
ant to  which  the  members  of  said  order  with- 
in the  state  of  Connecticut  were  entitled  at 
the  date  of  the  separation  of  said  Grand 
Lodge  of  Connecticut 

"(10)  For  the  purpose  of  adjusting  the 
financial  relations  between  said  Grand  Lodge 
of  Connecticut,  representing  the  members  of 
the  order  in  this  state,  and  the  defendant, 
representing  the  reniaining  members  of  said 
order  under  the  Jurisdiction  of  the  defend- 
ant, the  plaintiff  at  a  stated  meeting  held 
October  17,  1901,  adopted  the  following  res- 
olutions as  a  proposal  for  the  settlement  of 
its  financial  relations  with  the  defendant, 
and  thereafter  submitted  a  copy  of  said  res- 
olutions to  the  defendant  as  an  offer  of  set- 
tlement Said  resolutions  were  as  follows: 
'Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Connecticut  To  all  Workmen 
to  Whom  These  Presents  Shall  Come,  Frater- 
nal Greeting:  Know  ye  that  at  the  first 
stated  meeting  of  the  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  Con- 
necticut, held  in  the  city  of  New  Haven  on 
October  17,  1901,  the  following  resolutions 
were  unanimously  adopted:  Resolved,  that 
following  be  and  Is  hereby  adopted  by  the 
Grand  Lodge  of  Connecticut  as  the  basis  of 
the  settlement  and  adjustment  of  the  finan- 
cial affairs  between  It  and  the  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Massachusetts:  Guaranty  Fund.  All  liabil- 
ity to  this  fund  prior  to  the  date  of  separa- 
tion is  to  be  paid  by  the  Grand  Lodge  of 
Massachusetts  for  the  beneficiary  fund,  and 
all  liability  to  said  guaranty  fund  for  and 
on  account  of  the  Grand  Lodge  of  Connecti- 
cut on  and  after  the  date  of  separation  is  to 
be  paid  by  the  Grand  Lodge  of  Connecticnt 
Beneficiary  Fund.  The  Grand  Lodge  of  Con- 
necticut shall  be  responsible  to  the  Grand 
Lodge  of  Massachusetts  for  all  calls  for  the 
beneficiary  fund  made  necessary  by  deaths 
occurring  and  by  deductions  for  the  guaran- 
ty fund  on  or  before  the  date  of  separation, 
and  all  death  claims  in  the  Jurisdiction  of 
the  Grand  Lodge  of  Connecticnt  up  to  and 
Including  said  date  of  separation  shall  be 
paid  by  the  Grand  Lodge  of  Massachusetts, 
and  all  death  claims  occurring  after  said 
date  shall  be  paid  by  the  Grand  Lodge  of 
Connecticut  The  Grand  Lodge  of  Connecti- 
cut shall  not  be  entitled  to  any  portion  of  the 
surplus  in  the  beneficiary  fund  of  the  Grand 


Lodge  of  Massachusetts  after  the  death 
claims  occurring  prior  to  date  of  separation 
have  been  paid.  General  Fund.  The  Grand 
Lodge  of  Massachusetts  is  to  receive  from 
the  Grand  Lodge  of  Connecticut  as  many 
sixths  of  Its  proportion  of  the  semiannual 
per  capita  tax  as  there  have  been  months 
elapsed  from  the  beginning  of  said  semian- 
nual term  up  to  and  including  the  date  of 
separation;  the  fractional  part  of  a  month, 
If  any,  to  be  considered  as  one  month.  The 
Grand  Lodge  of  Connecticut  is  to  pay  to  the 
Grand  Lodge  of  Massachusetts  its  proportion 
of  any  deficit  In  the  general  fund  of  the 
Grand  Lodge  of  Massachusetts  on  June  30th; 
the  proportion  to  be  based  on  a  per  capita 
computation.  The  disposal  of  all  other  funds 
or  property  in  ix>s8esslon  of  or  held  by  the 
Grand  Lodge  of  Massachusetts,  at  the  date 
of  separation.  Is  to  be  subject  to  such  ar- 
rangements with  the  Grand  Lodge  of  Con- 
necticut as  may  be  made  by  the  Grand  Lodge 
of  Massachusetts  at  a  session  thereof.  Re- 
solved that  the  executive  committee  of  this 
Grand  Lodge  be  and  it  is  hereby  authorized 
to  act  in  behalf  of  the  Grand  Lodge  of  Con- 
necticut with  the  Grand  Lodge  of  Massa- 
chusetts, or  such  officers  or  committees  as  it 
may  appoint  for  that  purpose,  in  adjusting 
the  details  of  all  financial  matters  arising 
out  of  the  institution  of  the  Grand  Lodge  of 
Connecticut  and  the  separation  of  ltd  mem- 
bership from  the  Jurisdiction  of  the  Grand 
Lodge  of  Massachusetts.  In  witness  where- 
of, I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  Grand  Lodge^  this  twenty- 
first  day  of  February,  A.  D.  1903.  James 
A.  Knox,  Grand  Recorder.    [Seal.]' 

"(11)  At  a  stated  meeting  of  the  defend- 
ant held  on  February  25  and  26,  1902,  the 
foregoing  resolutions  of  the  said  Grand 
Lodge  'of  Connecticut  were  presented  and 
were  accepted  by  the  defendant  as  a  con- 
tract between  said  Grand  Lodge  of  Connect- 
icut and  the  defendant  for  the  settlement  of 
their  financial  relations. 

"(12)  The  date  of  separation  referred  to  in 
said  resolutions  was  November  1,  1901,  and 
the  separation  of  the  financial  affairs  of  the 
two  lodges  took  place  upon  that  date. 

"(13)  The  moneys  collected  by  the  defend- 
ant were  collected  by  means  of  assessments 
levied  from  time  to  time  upon  the  members 
of  the  order  within  the  Jurisdiction  of  the 
defendant  which  assessments  were  collected 
by  the  subordinate  lodges  within  such  Juris- 
diction, and  were  called  by  the  grand  record- 
er of  the  defendant  from  such  subordinate 
lodges. 

"(14)  Assessment  No.  264,  amounting  to 
$45,980,  was  called  from  the  treasuries  of  the 
subordinate  lodges  to  the  treasury  of  the  de- 
fendant by  call  No.  17,  made  September  2, 
1901. 

"(15)  On  January  1,  1901,  the  defendant 
had  on  hand  a  balance  of  $50,521. 

"(16)  By  receipts  from  arrearages  and  from 
assessments  dnrlng  the  year  1901,  up  to  and 
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IncIudlDg  gaid  assessment  No.  261,  tbe  defend- 
ant received  $1,003,646. 

"(17)  The  claims  for  the  year  1901,  paid  by 
the  defendant  to  September  23d,  amounted  to 
$800,000.  The  claims  due  from  the  defendant 
to  October  31,  1901,  amounted  to  $154,000, 
and  the  guaranty  fond  to  October  31,  1901, 
amounted  to  $97,221.73. 

"(18)  The  balance  in  the  beneficiary  fund 
of  the  defendant  therefore,  after  the  payment 
of  said  assessment  No.  264,  amounted  to  $2,- 
945.27. 

"(19)  In  using  the  following  language  in  the 
forgoing  resolutions,  to  wit:  'The  Orahd 
Lodge  of  Connecticut  shall  not  be  entitled  to 
any  portion  of  tbe  surplus  in  the  benefldary 
fund  of  tbe  Grand  Lodge  of  Sfassachusetts 
after  the  death  claims  occurring  prior  to  the 
date  of  separation  liave  been  paid' — it  was 
imderstood  by  both  the  Orand  Iiodge  of  Con- 
necticut and  the  defendant  that  tbe  surplus 
referred  to  meant  only  the  surpliis  remaining 
In  the  hands  of  the  defendant  from  the  last 
assessment  which  was  necessary  for  the  pur- 
pose of  paying  tbe  required  amoimt  to  the 
guaranty  fund,  and  of  paying  death  claims 
due  to  October  31,  1901,  and  that  is  the  legal 
meaning  of  the  language  used  in  said  resolu- 
tion; or.  If  such  is  not  the  legal  meaning  of 
the  language  used,  the  Orand  Lodge  of  Con- 
necticut used  such  language  In  the  sense 
above  set  forth,  and  the  defendant  knew  that 
the  Grand  Lodge  of  Connecticut  used  said 
language  in  sucb  sense. 

"(20)  On  October  1, 1901,  the  grand  recorder 
of  the  defendant  made  another  call,  to  wit, 
call  No.  18,  requiring  tbe  payment  of  the  mon- 
ey in  the  treasuries  of  the  subordinate  lodges 
realized  from  the  payment  by  tbe  members 
«f  assessment  No.  265,  in  compliance  with 
which  call  the  subordinate  lodges  In  the  state 
of  Connecticut  paid  Into  the  treasury  of  the 
defendant  In  October,  1901,  the  sum  of  $11,- 
763. 

"(21)  The  money  received  from  said  assess- 
ment was  paid  in  tbe  first  place  by  the  In- 
dividual members  of  the  order  In  the  state  of 
Connecticut  to  their  local  lodges,  and  by  their 
local  lodges  to  the  defendant,  for  the  purposes 
of  said  order,  and  only  for  tbe  purposes  of 
said  order,  to  wit,  for  the  payment  by  tlie 
Individual  members  of  the  Grand  Lodge  of 
Massachusetts  prior  to  tbe  separation  of  the 
Connecticut  members  of  tbe  order  Into  the 
Grand  Lodge  of  Connecticut 

"(22)  By  the  constitution  and  general  laws 
of  the  Supreme  Lodge  of  tbe  order.  It  was 
provided,  and  had  been  provided  for  many 
years  prior  to  the  separation  of  the  Grand 
Lodge  of  Connecticut  from  tbe  Grand  Lodge 
of  Massachusetts,  that  Grand  Lodges  might 
be  set  apart  from  the  Supreme  Lodge  as  sep- 
arate beneficiary  Jurisdictions,  and  In  such 
cases  ft  was  provided  that  'said  Grand  Lodge 
shall  not  be  entitled  to  any  surplus  which 
may  remain  in  the  beneficiary  fund  of  the 
Supreme  Lodge  after  paying  the  beneficiary 
claims  arising  prior  to  tbe  date  of  separation.' 


"(2$  By  the  constitution  and  general  laws 
of  tbe  Supreme  Lodge  It  was  provided,  and 
had  been  provided  for  many  years  prior  to 
1901,  that  calls  and  assessments  shonld  be 
made  as  follows:  'Calls  and  Assessments. 
Whenever  the  beneficiary  fund  in  tbe  Su- 
preme Lodge  treasury  shall  have  been  reduc- 
ed to  a  sum  less  than  two  thousand  dollars, 
or  when,  by  reason  of  unavoidable  delay  In 
the  payment  of  beneficiary  claims  the  balance 
of  beneficiary  fund  in  the  Supreme  Lodge 
titeasury  would,  by  tbe  payment  of  said 
claims,  be  reduced  to  a  sum  less  than  two 
thousand  dollars,  then  It  shall  be  tbe  duty  of 
the  supreme  recorder  to  call  upon  tbe  subor- 
dinate lodges  to  forward  the  beneficiary  fund 
In  their  respective  treasnriee,  and,  at  tbe 
time  of  making  such  call,  to  make  one  assess- 
ment upon  each  member  of  tbe  order  who 
received  the  Workman  degree  previous  to  the 
date  of  the  death  upon  which  the  aasessr 
ment  is  made.  Calla^  WlKn  and  How  Made. 
Every  call  made  upon  subordinate  lodges  to 
forward  beneficiary  fands  shall  be  dated  up- 
on the  first  day  of  tbe  month;  shall  contain 
a  list  of  all  deaths  occurring  since  the  last 
call  was  made  which  have  been  ofllcially  re- 
ported to  and  received  by  tbe  supreme  re- 
corder; all  necessary  Instructions  relative  to 
forwarding  tbe  funds  called  for,  and  shall.  In 
every  case  receive  the  approval  of  tbe  chair- 
man of  the  Supreme  Lodge  finance  committee. 
The  Issuing  of  such  call  shall  constitute  tbe 
making  of  an  assessment' 

"(24)  Under  tbe  provisions  of  said  law  of 
said  Supreme  Lodge  for  calls  and  assess- 
ments, tbe  surplus  which  might  remain  in  the 
beneficiary  fund  of  tbe  Supreme  Lodge  after 
paying  the  beneficiary  claims  arising  prior  to 
tbe  date  of  separation  of  any  Grand  Lodge 
could  not  exceed  the  balance  remaining  from 
tbe  last  assessment  necessary  for  the  purpose 
of  paying  the  beneficiary  claims  arising  prior 
to  the  date  of  separation. 

"(25)  The  defendant  was  well  acquainted 
with  the  aforesaid  provisions  of  the  constitu- 
tion and  general  laws  of  said  Supreme  Lodge. 

"(26)  Under  said  constitution  and  general 
laws  of  said  Supreme  Lodge,  various  Grand 
Lodges  bad  been'set  apart  from  said  Supreme 
Lodge,  as  tbe  defendant  well  knew. 

"(27)  It  was  the  intention  of  the  Grand 
Lodge  of  Connecticut  and  of  the  ofllcers  rep- 
resmting  said  Supreme  Lodge,  in  connection 
with  the  adjustment  of  the  financial  relations 
between  the  Grand  Lodge  <^  C<mnecticut  and 
the  defendant,  that  such  adjustment  riioald 
be  made  in  a  fair  and  equitable  manner  with- 
out giving  any  substantial  advantage  to  the 
Grand  Lodge  of  Massachusetts,  or  its  mem- 
bers, as  against  the  Grand  Lodge  of  Con- 
necticut and  its  members,  and  it  was  the 
belief  of  the  Grand  Lodge  of  Connecticut 
and  of  said  officers  representing  tbe  Supreme 
Lodge,  that  by  the  language  used  in  the  con- 
tract expressed  in  the  aforesaid  resolutions 
the  Grand  Lodge  of  Connecticut  did  not  relin- 
quish, or  agree  to  relinquisb,  any  interest 
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In  the  b«ieflclary  fund  of  the  defendant  ex- 
cept as  to  the  snrplus  of  the  last  assessment 
necessary  to  pay  death  claims  occnrrlng  prior 
to  the  date  of  separation,  to  wit,  the  shrplus 
resulting  from  assessment  No.  264,  and  that 
the  contraxrt  was  so  understood  by  the  de- 
fendant. 

"(28)  The  defendant  well  knew  the  belief 
«nd  nnderstanding  of  the  Grand  Lodge  of 
Connecticut  and  of  the  officers  of  said  Su- 
preme Lodge  with  reference  to  the  meaning 
of  said  resolutions,  as  set  forth  In  the  pre- 
ceding paragraph,  and  either  used  or  Intend- 
ed to  use  the  language  of  the  contract  con- 
tained in  aald  resoIntionB  in  the  sense  intend- 
ed by  the  Grand  Lodge  of  Connecticut  and 
the  ofilcers  of  said  Supreme  Lodge,  or  knew 
that  the  Grand  Lodge  of  Connecticut  and  the 
officers  of  said  Supreme  Lodge  supposed  that 
the  defendant  Intended  to  use  such  language 
In  said  sense ;  and  yiet,  notwitlistanding  such 
knowledge,  the  defendant  failed  to  inform 
the  Grand  Lodge  of  Connecticut  or  the  of- 
ficers of  said  Supreme  Lodge  that  the  defend- 
ant bad  any  different  understanding  of  the 
meaning  of  the  contract  from  that  of  the 
<}rand  Lodge  of  Connecticut  before  the  con- 
tract was  made. 

"(29)  After  the  making  of  said  contract,  tlte 
•defendant  refused  to  repay  to  the  Grand 
Lodge  of  Connecticut  the  said  sum  of  $11,763 
collected  by  the  defendant,  as  aforesaid,  un- 
der assessment  No.  265,  and  not  needed  for 
the  payment  of  any  claims  for  which  the 
Grand  Lodge  of  Connecticut  was  liable,  as 
aforesaid,  and  set  up  the  claim  that  the  said 
«um  of  $11,763  was  Included  in  that  surplus 
In  the  beneficiary  fund  of  the  defendant  to 
which  the  Grand  Lodge  of  Connecticut  by  said 
contract  relinquished  all  claim. 

"(30)  By  the  last  clause  of  tbe  aforesaid 
contract:  The  disposal  of  all  other  funds  or 
property  in  possession  of  or  held  by  the 
Grand  Lodge  of  Massachusetts  at  the  date  of 
-separation  is  to  be  subject  to  such  arrange- 
ments with  the  Grand  Lodge  of  Connecticut 
«8  may  be  made  by  the  Grand  Lodge  of  Mas- 
-sachusetts  at  a  session  thereof.' 

"(31)  No  arrangements  have  been  made  be- 
tween the  Grand  I<odge  of  Connecticut  and 
the  defendant  with  reference  to  the  funds  and 
property  held  by  the  defendant,  and  referred 
to  In  the  preceding  paragraph. 

"(82)  Such  funds  and  property  so  held  by 
the  defendant  at  tbe  date  of  separation  of 
tbe  defendant  from  the  Grand  Lodge  of  Con- 
necticut were  as  follows:  Charity  fund,  $13,- 
022.82;  trust  fund,  $10,416.56;  building,  12 
Walnut  street,  Boston,  assessed  value,  $22,- 
<X)0— making  a  total  of  $45,439.38  or  more. 

"(33)  The  property  described  in  the  pre- 
ceding paragraph  equitably  belonged  to  the 
members  of  said  order  In  the  jurisdiction  of 
tbe  defendant  prior  to  tbe  date  of  separation. 

"(34)  The  total  number  of  members  within 
tbe  jurisdiction  of  the  defendant  prior  to  and 
«t  tbe  date  of  separation  was  56,865. 

"(35)  The  total  number  of  members  within 


tbe  Jurisdiction  of  the  defendant  prior  to  the 
separation  residing  in  the  state  of  Connecti- 
cut, and  transferred  to  the  jurisdiction  of  the 
Grand  Lodge  of  Connecticut  at  the  date  of 
s^aratlon,  was  11,943. 

"(86)  Upon  the  separation  of  the  Grand 
Lodge  of  Connecticut  and  the  defendant,  the 
Grand  Lodge  of  Connecticut,  as  the  repre- 
sentative of  the  (Connecticut  members  of  the 
order,  became  equitably  entitled  to  ^^'**/s«s»t 
of  the  aforesaid  property,  amounting  to  $46,- 
438.38,  tben  held  by  the  defendant,  as  afore- 
said, amounting  to  $9,543-36. 

"(87)  Tbe  defendant  paid  to  the  Grand 
Lodge  of  Connecticut  the  sum  of  $4,771.68  on 
account  of  said  Grand  Lodge's  interest  in 
the  aforesaid  fund,  and  baa  refused  to  pay 
the  balance,  amounting  to  $4,771.68. 

"(38)  The  Grand  Lodge  of  Connecticut,  at 
tbe  time  of  its  separation  from  the  defendant, 
was  unincorporated,  but  became  incorporated 
as  the  plaintiff  on  January  27,  1902,  under 
tbe  laws  of  this  state  under  the  plaintlfTs 
corporate  name,  and  the  plaintiff  thereupon 
as  a  corporation  succeeded,  under  the  laws 
of  the  order,  to  all  the  rights  of  the  previous 
unincorporated  Grand  Lodge  of  Connecticut 
as  the  representative  of  the  members  of  the 
order  within  tbe  Jurisdiction  of  Connecticut. 

"The  plaintiff  claims,  by  way  of  equitable 
relief,  a  decree:  (a)  That  the  defendant  pay 
to  the  plaintiff  the  sum  of  $4,771.68,  with  in- 
terest from  November  1,  1901.  (b)  If  the 
court  shall  be  of  opinion  that  tbe  amount  re- 
ceived by  tbe  defendant  from  said  assessment. 
No.  265,  to  wit,  the  sum  of  $11,763,  Is  money 
to  which  the  plaintiff  Is  equitably  entitled  by 
the  terms  of  said  contract,  that  the  defendant 
pay  to  the  plaintiff  said  sum  of  $11,763,  with 
Interest  from  November  1,  1901.  (c)  If  the 
court  shall  be  of  opinion  that  the  plaintiff  is 
not  entitled  by  the  terms  of  said  contract  to 
the  amoimt  received  by  the  defendant  from 
said  assessment  No.  2^,  to  wit,  tbe  sum  of 
$11,763,  that  said  contract  be  reformed  by 
the  correction  of  the  mistake  in  said  contract 
in  falling  to  express  the  intention  of  the 
Grand  Lodge  of  Connecticut  concurred  in  or 
known  to  the  defendant,  as  set  forth  In  the 
complaint,  in  providing  for  tbe  relinquish- 
ment by  said  Grand  Lodge  of  (Connecticut  of 
any  Interest  In  said  beneficiary  fund  beyond 
tbe  surplus  arising  from  said  assessment  No. 
.  264,  and  that  the  defendant  pay  the  plaintiff 
said  sum  of  $11,763,  with  Interest  from  No- 
vember 1,  1901." 

Edward  A.  Harriman,  for  appellant.  Wil- 
liam H.  Ely  and  Harrison  S.  Sleeper,  for  ap- 
pellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  complaint  is  met  by  a 
demurrer  sustained,  which  assigns  19  grounds 
of  demiurrer.  In  the  defendant's  brief  these 
grounds  are  consolidated  Into  four,  which  are 
stated  as  follows:  First,  the  Texas  corpora- 
tion had  no  authority  or  power  In  the  prem- 
ises; second,  the  defendant  had  no  power  or 
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anthority  under  the  laws  of  Massachusetts  to 
enter  Into  said  contract;  third,  there  was  no 
consideration  for  the  contract;  and  fourth, 
the  plaintiff  has  no  cause  of  action  against 
the  defendant  by  reason  of  any  contract  or 
claimed  contract  set  forth  in  the  complaint. 

The  last  three  of  the  objections  thus  urged 
to  the  complaint  are  based  upon  an  entire 
misconception  of  It.  They  rest  upon  the  as- 
sumption that  the  plaintiff  is  seeking  relief 
for  the  violation  of  some  contract  obligation 
which  the  defendant  has  entered  into.  That 
Is  not  the  gist  of  the  action,  and,  in  so  far 
as  the  complaint  suggests  the  existence  of 
any  express  undertaking  on  the  part  of  the 
defendant.  It  is  only  as  one  of  the  incidents 
In  the  story  told — a  fact  which  it  Is  conceiv- 
ed fortifies  and  strengthens  the  plalntifTs 
right  to  have  the  relief  sought.  The  plaintilT 
asks  for  equitable  relief  only.  It  is  none  the 
less  equitable  because  It  Is  sought  In  the  form 
of  a  money  payment  The  complaint  at- 
tempts to  Bet  up  a  state  of  facts  which  en- 
titles the  plaintiff,  as  representing  Its  mem- 
bers who  were  formerly  members  of  the  de- 
fendant, to  the  relief  prayed  for.  It  does  not 
rest  upon  any  contract  between  the  parties, 
but  upon  the  existence  of  relations  and  a  se- 
ries of  facts  and  events  which  it  says  justifies 
It  in  its  claim  to  an  equitable  proportion  of 
certain  funds  in  the  defendant's  hands,  and 
this  whether  or  not  the  parties  ever  entered 
mto  direct  contractual  relations  with  each 
other.  The  second,  third,  and  fourth  of  the 
consolidated  reasons  of  demurrer  are  there- 
fore inadequate  to  meet  the  situation  pre- 
sented by  the  complaint. 

The  remaining  reason  assigned  for  the  In- 
adequacy of  the  complaint  calls  for  the  fur- 
ther explanation  of  its  meaning  found  In  thp 
demurrer  Itself,  as  f611ows:  "(5)  It  does  not 
appear  that  the  Supreme  Lodge  of  the  An- 
cient Order  of  United  Workmen  had  any  au- 
thority or  right  to  carry  on  its  business  in 
the  state  of  Massachusetts,  or,  under  the  laws 
of  Massachusetts,  had  any  control  over  the 
Grand  Lodge  of  the  state  of  Massachusetts, 
or  that  the  defendant  ever  recognized,  or 
submitted  to,  the  authority  of  the  Supreme 
Lodge  of  the  Ancient  Order  of  United  Work- 
men. (C)  It  does  not  appear  that  the  Grand 
Lodge  of  Massachusetts,  or  Its  members  or 
its  beneficiaries,  agreed  to  the  separation  of 
the  Grand  Lodge  of  Connecticut  from  the 
Grand  Lodge  of  Massachusetts."  A  sufliclent 
answer  to  this  claim  is  found  in  the  fact  that 
the  Supreme  Lodge  has  never  undertaken,  as 
far  as  appears,  to  carry  on  any  business  In 
the  state  of  Massachusetts,  that  it  does  ap- 
pear that  It  had  control  over  the  Grand  Lodge 
of  Massachusetts  In  respect  to  the  matter  in 
which  control  was  attempted  to  be  exercised, 
that  it  does  appear  that  the  defendant  recog- 
nized and  submitted  to  the  authority  of  the 
Supreme  Lodge  In  that  wherein  authority 
was  assumed,  and  that  it  appears  that  it 
was  wholly  unnecessary  that  the  members  or 
Beneficiaries,  who  were  the  members,  of  the 


Grand  Lodge  of  Massachusetts,  should  agree 
to  the  division  of  Its  territory  which  was 
made  when  the  plaintiff  was  organized  In 
order '  that  such  division  and  organization 
should  be  effectual  as  to  all  parties  concerned. 
If  we  examine  the  complaint,  we  learn: 
That  both  the  plaintiff  and  the  defendant  are 
subordinate  bodies  of  the  Ancient  Order  of 
United  Workmen;  that  this  order  is  a  fra- 
ternal insurance  organization  with  a  mem- 
bership extending  throughout  the  greater 
part  of  the  United  States ;  that  the  order  has 
a  constitution  and  body  of  general  laws  for 
the  conduct  and  government  of  Its  affairs; 
that  the  supreme  representative  authority  Is 
vested  -  in  a  body  known  as  the  "Supreme 
Lodge";  that  by  authority  of  the  Supreme 
Lodge,  subject  to  the  constitution  and  laws 
of  the  order.  Grand  Lodges  are  organized 
and  exist  in  such  states,  territories,  and  dis- 
tricts as  the  Supreme  Lodge  may  determine; 
that  subordinate  In  turn  to  Grand  Lodges 
are  local  lodges ;  that  within  the  local  lodges 
are  grouped  the  members  of  the  order ;  and 
that  the  constitution  and  general  laws  of  the 
order  provide  that  the  territory  comprising 
a  Grand  Lodge  having  Jurisdiction  over. 
more  than  one  state  may  be  divided  by  the 
Supreme  Lodge.  Here  we  have  outlined  the 
familiar  scheme  of  organization  usually  re- 
sorted to  where  bodies  of  persons,  widely 
scattered  or  numerous,  are  associated  for  a. 
common  purpose.  The  ultimate  source  of  au- 
thority is  found  in  the  Individual  members, 
who  are  gathered  Into  the  lowest  organic 
groups  and  exercise  their  right  of  govern- 
ment by  representative  methods.  There  Is 
a  bod,v  of  organic  law  which  defines  what 
the  details  of  organization  shall  be  and  the 
powers  committed'  to  the  governmental  agen- 
cies thus  created.  To  this  body  of  organic 
law  the  whole  organization.  Its  agencies  of 
government  and  members,  are  alike  subject, 
and  under  It  all  the  powers  which  are  ex- 
ercised within  and  in  the  name  of  the  or- 
ganization are  exercised,  and  all  its  rights 
and  privileges  enjoyed.  This  law,  which 
Is  the  expression  of  the  will  of  the  mem- 
bership, enters  into  all  the  relations  creat 
ed  by  the  organization  and  operates  to  de- 
fine and  limit  them  and  the  rights  and 
privileges  which  the  organization  bestows. 
By  this  organic  law  there  is  created,  as  a 
part  of  the  chosen  system  of  government,  a 
representative  body  in  which  is  reposed  a  su- 
preme authority  as  respects  organization, 
government,  regulation,  and  discipline,  which 
is  defined  by  the  fundamental  law.  Between 
it  and  the  individual  units  of  membership 
are  one  or  more  intermediate  bodies,  subordi- 
nate to  the  supreme  body,  also  existing  by 
the  fundamental  law,  and  all  exercising  au- 
thority (and  in  the  event  of  two  or  more. 
gradations  of  authority)  which  is  conferred 
under  and  defined  by  that  law.  These  vari- 
ous bodies,  supreme  or  subordinate,  are  Id 
no  sense  separate  and  independent.  They 
are  only  Interrelated  parts  of  a  single,  eom- 
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prehimslve,  unified  system  .existing  as  the  re- 
sult of  the  will  of  the  membership  of  the 
general  body,  under  a  common  law  which 
comes  from  that  membership,  subject  to  a 
common  authority  created  by  that  member- 
ship, and  seeking  common  ends  which  are 
the  concern  of  every  member. 

In  the  situation  before  us,  the  organic 
law  of  the  order  is  written  In  what  Is  known 
as  the  constitution  and  general  laws.  The 
Supreme  Lodge  has  been  made  the  reposi- 
tory of  the  supreme  power  defined  by  and 
subject  to  this  law.  The  Grand  Lodges  are 
by  the  provisions  of  this  law  Its  subordi- 
nates in  the  scheme  of  government,  and, 
to  a  certain  extent  at  least,  Its  creations. 
We  have  no  means  of  knowledge  afCorded  us 
In  the  complaint  as  to  all  the  provisions  of 
the  constitution  and  general  laws  of  this 
order;  but  we  are  told  that  the  Supreme 
Lodge  has  therein  been  given  authority  to 
divide  the  territory  over  which  the  defend- 
ant was  given  Grand  Lodge  Jurisdiction 
prior  to  October  17,  1901,  and  that  suffices 
to  Inform  us  that  the  action  of  the  Supreme 
Lodge  which  created  the  present  situation 
was  one  in  the  execution  of  a  power  confer- 
red by  the  will  of  the  membership  of  the 
order,  and  In  respect  to  a  subordinate  agency 
of  the  order  subjected  by  that  will,  which 
Is  the  law  of  its  being,  to  the  exercise  of 
that  power.  This,  and  not  the  laws  of  Mas- 
sachusetts, Is  the  source  of  the  authority  ex- 
ercised. The  defendant*  seems  to  rely  upon 
the  fact  that  the  defendant  has  been  Incor- 
porated under  the  laws  of  Masachusctts  as 
aftordlng  It  an  exemption  from  the  operation 
of  the  laws  of  the  order,  or  at  least,  that 
one  with  which  we  are  now  concerned.  •  It  is 
as  difficult  to  see  why  this  result  would  nec- 
essarily flow  from  the  mere  act  of  Incorpora- 
tion, regardless  of  Its  terms,  as  It  Is  to  dis- 
cover how,  If  that  was  the  result.  It  could  re- 
tain Its  appointed  place  In  the  organization 
to  which  It  belongs  and  serve  Its  allotted  pur- 
poses as  an  agency  of  that  organization.  It 
also  relies  upon  certain  statutes  of  that  state 
regulating  the  operation  of  benefit  Insurance 
associations  as  prohibitive  of  the  exercise  by 
the  Supreme  Lodge  of  the  authority  in  ques- 
tion, with  the  results  claimed  for  it.  We 
have  occasion  later  to  notice  that  this  re- 
liance Is  not  well  placed.  The  situation  thus 
presented  possesses  striking  analogies  in 
many  respects  to  that  which  frequently  ex- 
ists in  general  church  organizations,  where 
the  Individual  church  Is  the  member  of  a 
larger  body,  with  gradations  of  authority 
which  finally  rests  In  some  central  body  or 
authority,  which  has  the  general  ultimate 
power  of  control,  more  or  less  complete, 
over  the  whole  membership  and  Its  organized 
parts.  Such  an  organization  was  under  con- 
sideration by  the  United  States  Supreme 
Court  In  Watson  v.  Jones,  80  U.  S.  679,  20 
L.  Ed.  666,  and  the  principles  there  laid 
down  as  to  the  position  and  power  of  the 
central  authority  and  the  concluslre  effect 


which  must  be  given  to  Its  action  have  a  dis- 
tinct pertinence  to  the  situation  here  pre- 
sented. 

This  analysis  of  the  conditions  found  In 
the  organization  of  this  order  has  an  Im- 
portant bearing  ujwn  several  aspects  of  this 
case;  but,  when  considered  In  connection 
with  the  authority  conferred  upon  the  Su- 
preme Lodge,  it  establishes  beyond  question 
that  when  it  took  Its  action  dividing  the 
territory  over  which  the  Jurisdiction  of  the 
defendant  extended,  and  took  from  that  ter- 
ritory the  state  of  Connecticut  and  organiz- 
ed the  Connecticut  members  of  the  order  in- 
to a  newly  created  Grand  Lodge,  which 
should  thenceforth  have  Jurisdiction  within 
the  territory  of  the  latter  state  and  over  the 
members  of  the  order  who  should  be  resident 
therein  and  did  no  more,  it  was  acting  with 
respect  to  the  internal  affairs  and  concerns 
of  the  order,  and  was  In  no  sense  carrying 
on  business  within  the  state  of  Massachu- 
setts. Acting  as  It  did  pursuant  to  the  or- 
ganic law  of  the  order.  Its  action  was  bind- 
ing upon  every  subordinate  body  and  individ- 
ual member  and  needed  no  assent  on  the  part 
of  the  defendant  to  make  It  operative.  If 
assent,  however,  were  needed  It  Is  to  be  found 
In  the  action  of  February  25,  1902,  recited  in , 
the  complaint. 

The  complaint  alleges  that  the  order  Is  a 
fraternal  Insuraiice  organization.  The  rights 
of  Its  members  are,  apcordingly,  something 
more  than  that  of  social  association.  Eights 
of  property  are  attached  to  membership.  A 
foundation  for  the  intervention  of  courts  of 
equity  is  thus  laid.  RIgby  v.  Connol,  14  L.  R. 
Ch.  Dlv.  482.  It  also  appears  that  the  defend- 
ant has  in  its  hands  certain  funds  held  for 
the  protection  of  Its  members  In  their  pe- 
cuniary rights.  These  funds  partake  of  the 
character  of  trust  funds,  and  equity  will 
therefore  see  that  the  trust  Is  enforced. 
Fawcett  v.  Iron  Hall,  64  Conn.  170,  184,  29 
Atl.  614,  24  L.  R.  A.  815;  Burke  v.  Roper, 
79  Ala.  138;  State  Council  v.  Sharp,  38  N.  J. 
Eq.  24,  27.  The  relation  of  the  parties  to 
each  other  as  subordinate  bodies  of  an  order 
of  which  the  Supreme  Lodge  stands  at  the 
head,  as  already  indicated,  and  with  the  pow- 
ers and  authority  already  Indicated,  is  set 
up.  It  Is  alleged:  That  the  defendant  for 
more  than  20  years  prior  to  October  17,  1901, 
had  existed  as  an  organized  Grand  Lodge 
forming  a  part  of  this  system  and  having 
Jurisdiction  conferred  upon  It  for  Grand 
Lodge  purposes  by  the  authority  which  was 
over  It  and  over  the  members  of  the  order 
resident  In  the  New  England  States,  and 
among  these  were  many  residents  of  Con- 
necticut ;  that  on  October  17, 1901,  while  this 
situation  continued,  action  was  taken  by  the 
Supreme  Lodge,  to  which  attention  has  al- 
ready been  directed,  dividing  the  territory 
embraced  within  the  Jurisdiction  of  the  de- 
fendant, and  thereby  separating  from  the  de- 
fendant Grand  Lodge  the  members  thereof 
resident  in  Connecticut,  many  li^  number  and 
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gathered  Into  local  lodges,  and  organized 
Kuch  members  and  lodges  Into  the  plaintiff 
Qrand  Lodge  thus  newly  created;  and  that 
Uils  division  and  separation  took  effect  No- 
vember 11,  1901.  It  Is  alleged:  That  at  this 
time  the  defendant  had  in  its  hands  certain 
funds  and  property  enumerated  in  para- 
^ph  32,  which  equitably  belonged  to  the 
members  of  the  order  within  its  jurisdiction 
as  it  was  prior  to  the  separation,  and  includ- 
ing therefore  the  Connecticut  members;  that 
It  also  held  moneys  which  bad  been  recently 
paid  into  what  is  known  as  the  beneficiary 
fond  by  the  memBers  of  the  order  within  the 
territory  of  the  defendant  under  a  call  is- 
sued by  it  pursuant  to  the  rules  of  the  order 
for  the  purpose  of  meeting  anticipated  death 
claims  and  as  the  equitable  payment  of  the 
Indlyidual  members  of  their  equitable  share 
of  the  liabilities  of  the  defendant  for  bene- 
ficiary claims  due  at  the  date  of  separation; 
that  a  considerable  sum  was  thus  paid  by 
the  Connecticut  members  who  were  organiz- 
ed Into  the  plaintiff;  and  that  said  sum  so 
paid  in  and  on  hand  was  not  needed  for  the 
payment  of  death  claims  ojr  t>eneficiary  lia- 
bilities maturing  prior  to  said  date,  but  in- 
ured to  the  benefit  of  the  defendant  there- 
after. These  facts,  more  fully  set  out  in  the 
complaint,  are  the  essential  ones  of  the  plain- 
titrs  claim  for  an  equitable  accounting.  Oth- 
er facts  are  alleged  in  aid  of  the  case  thus 
presented,  but  the  substance  of  the  plalu- 
tlfTs  claim,  save  in  one  respect  hereafter  no- 
ticed, is  to  t>e  found  in  the  situation  which  is 
thus  outlined. 

The  plaintiff  says  that  under  its  allega- 
tions it  is  entitled  to  represent  the  rights  of 
its  members  who  by  the  action  of  the  Su- 
preme Lodge  became  separated  from  the  de- 
fendant Grand  Lodge.  We  do  not  understand 
the  defendant  to  deny  this  proposition,  save 
as  it,  as  an  Incident  to  its  assumption  that 
the  complaint  is  one  upon  a  contract,  urges 
that  the  plaintiff^  being  a  corporation  organiz- 
ed in  January,  1902,  Is  not  identical  with  the 
voluntary  organization  made  In  October,  1901, 
and  not  the  party  to  whom  the  contract  ran, 
and  that  therefore.  In  the  absence  of  an  alle- 
gation of  an  assignment  or  transfer  to  it,  it 
has  no  right,  title,  or  interest  in  or  to  any  of 
the  funds  in  question  which  will  enable  it  to 
maintain  the  action.  The  allegations  that  the 
newly  created  Grand  Lodge  of  Connecticut, 
immediately  upon  Its  creation,  became  the 
i-epresentatlve  of  the  Connecticut  members  of 
the  order,  and  that  the  Grand  Lodge  of  Con- 
necticut which  before  January,  1902,  had 
been  unincorporated,  was  then  incorporated, 
and  thereupon  under  the  laws  of  the  order 
succeeded  to  all  the  rights  of  the  pre-exist- 
ing volimtary  organization,  when  read  in  con- 
nection with  the  other  allegations  of  the  com- 
plaint properly  Interpreted,  dispose  of  this 
contention.  All  the  funds  and  property  which 
the  defendant  as  a  benefit  association  Iiad 
gathered  together  prior  to  the  sepa-.vtion  and 
held  at  that  time  were  trust  funds.     They 


were  held  In  trust  for  the  purposes  designat- 
ed by  the  laws  and  rules  of  the  order,  and 
every  member  had  an  interest  therein  of  some 
kind.  State  OouncU  v.  Sharp,  38  N.  J.  Eq. 
24,  27.  The  complaint  alleges  that  this  inter- 
est, as  respects  the  funds  and  property  enum- 
erated in  paragraph  32,  was  that  of  an  equi- 
table ownership.  It  was  entitled  to  establish 
this  fact,  which  might  well  l>e  true,  and  to 
establish  it  by  showing  that  they  were  held 
for  the  protection  of  the  memt>ers  as  in- 
surance beneficiaries  or  for  the  security  or 
prompt  payment  of  the  claims  of  the  members 
as  such  beneficiaries.  In  the  case  of  the  bene- 
ficiary fund,  the  allegations  as  to  its  purpose 
and  use  and  the  sources  from  which  the  mon- 
eys in  It  at  the  date  of  separation  were  de- 
rived establish  most  directly  the  equitable 
interest  therein  of  every  member.  Pawcett 
V.  Iron  Hall,  01  Conn.  170,  184,  29  AU.  614. 
24  L.  B.  A.  813. 

When  the  separation  was  accomplished  by 
the  siipreme  authority  of  the  order  pursuant 
to  power  vested  in  it  by  its  oiganic'  law, 
which  defined  and  limited  the  relations  of  all 
the  members  and  subordinate  bodies  to  each 
other  and  to  the  order  itself,  and  the  Con- 
necticut members  were  gathered  into  a  newly 
created  Grand  Lodge,  whatever  equitable 
ownership  oi"  interest  in  the  funds  or  prop- 
erty of  the  Grand  Lodge  of  Massachusetts  the 
members  so  separated  had  would  not,  upon 
the  facts  alleged,  and  in  the  absence  of  otlier 
facts  which  might  put  a  different  aspect  upon 
the  situation,  be  lost  to  them,  but  would  go 
with  them  into  their  new  relations.  It  is 
well  settled,  in  consonance  with  reason,  that, 
when  individuals  or  a  portion  of  a  corporate 
body  .secede  from  the  main  body,  th^  leave 
behind  them  all  Its  rights  and  funds  and  can 
successfully  urge  no  claim  thereto.  Goodman 
V.  Jedidjah  Lodge,  67  Md.  117,  126,  9  Atl. 
13,  13  Atl.  627;  Smith  v.  Smith,  3  Desaua. 
(S.  C.)  557.  But  the  situation  presented  by 
the  allegations  of  the  complaint  Is  a  radically 
different  one.  The  Connecticut  members  took 
no  voluntary  action.  They  were  ttie  subjects 
of  the  action  of  the  order  to  which  they  be- 
longed and  continued  to  belong.  They  were 
taken  out  of  their  former  Grand  Lodge  as- 
sociations and  into  others  by  the  power  which 
was  alike  over  them  and  over  their  former 
associations  and  pursuant  to  the  organic  law 
of  the  order  to  which  all  concerned  had  be- 
come subject  The  Grand  Lodge  of  Massa- 
chusetts, with  which  by  the  commandment  of 
the  order  they  had  been  affiliated,  had  in 
gathering  Its  benefit  funds  been  simply  a  part 
of  the  machinery  of  the  order  provided  by  its 
constitution  and  laws  to  carry  out  its  pur- 
poses and  tile  t>etter  secure  its  privileges  to 
the  members  committed  to  Its  Grand  Lodge 
jurisdiction.  The  trust  which  It  was  execut- 
ing in  respect  to  these  funds  was  a  trust  be- 
ing executed  by  it  as  an  agency  of  the  order. 
To  hold,  under  these  circumstances,  that  the 
exercise  by  the  Supreme  Lodge  of  Its  au- 
thority to  divide  the  territory  over  wtiich  a 
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saboTdlimte  JuriBdlctlon  had  been  committed 
to  tbe  Massachusetts  Grand  Lodge  was  attend- 
ed with  the  result,  In  the  absence  at  least  of 
law  or  regulation  of  the  order  to  that  effect 
or  other  facta  not  appearing,  of  depriving  the 
B^arated  members  of  what  had  been  ht  equi- 
ty theirs  and  giving  It  to  these  who  remain- 
ed, would  be  the  height  of  Injustice  and  In- 
equity— an  Injustice  and  Inequity  which  the 
law  will  not  sapctlon.  Merrill  Lodge  ▼.  Slls- 
worth,  78  Cal.  160,  20  Pac.  39G,  400.  2  L.  B. 
A.  841.  Equity  will  see  to  It  that  such  re- 
sult Is  not  accomplished  and  will  accord  to 
the  separated  members  an  accounting  for  the 
funds  and  property  In  the  bands  of  the  de- 
fendant at  the  time  of  the  separation  In  so 
far  as  they  may  be  able  to  establish  an  equi- 
table Interest  therein  In  them  at  that  time. 

The  complaint  sets  out  certain  votes  of  the 
parties  hereto  passed  subsequent  to  the  sep- 
aration, by  force  of  which  it  is  said  that 
they  then,  for  the  consideration  of  their  mu- 
tual undertakings,  agreed  upon  the  basis  up- 
on which  this  accounting  should  be  made  in 
so  far  as  the  moneys  In  the  beneficiary  fund 
are  concerned,  and  that  upon  this  basis.  In 
view  of  Other  facts  alleged,  the  plaintiff  is 
entitled  to  receive  the  amount  of  the  pay- 
ments of  the  Connecticut  members  made  un- 
der call  No.  265,  to  wit,  $11,763.  A  question 
Is  presented  as  to  the  true  Interpretation  of 
the  language  of  the  votes  which  express  this 
claimed  agreement.  This  question  we  have 
no  occasion  to  consider,  since  It  concerns  only 
a  portion  of  what  the  plaintiff  claims  to  re- 
cover, and  a  reformation  Is  prayed  for  In  the 
event  of  an  Interpretation  unfavorable  to  the 
plaintiffs  contention. 

It  remains  to  notice  certain  of  the  reasons 
of  demurrer,  the  consideration  of  which  has 
not  been  directly  Involved  In  what  has  al- 
ready been  said,  to  discover  If  any  of  them 
as  addressed  to  the  complaint  rightly  Inter- 
preted contains  a  valid  objection  to  the  plain- 
tifTs  recovery.  One  of  them  is  to  the  effect 
that  it  does  not  appear  that  either  the  unin- 
corporated Grand  Lodge  of  Connecticut  or 
the  plaintiff  has  or  ever  had  any  authority 
to  carry  on  Its  business  In  the  state  of  Mas- 
sachusetts, or  that  two-thirds  of  the  certificate 
holders  of  the  defendant  ever  consented  to, 
voted  to  make,  or  ratified  the  contract  claim- 
ed to  have  been  entered  into  between  the 
Grand  Lodge  of  Connecticut  and  the  defend- 
ant. This  statement  Involves  an  appeal  to  a 
statute  of  Massachusetts.  2  Rev.  Laws,  c.  119, 
I  11.  In  BO  far  as  the  doing  of  business  is 
concerned,  it  is  sufficient  to  observe  that  It 
does  not  appear  that  either  the  plaintiff  or 
Its  unincorporated  predecessor  has  ever  un- 
dertaken to  do  business  In  Massachusetts,  or 
that  the  doing  of  business  within  that  state 
was  or  Is  Involved  In,  or  will  result  from,  the 
division  of  the  defendant's  territory  by  the 
Supreme  Lodge.  In  so  far  as  the  statute  ap- 
pealed to  may  be  said  to  have  or  have  bad  a 
wider  application  to  the  situation  created  by 
the  division  and  to  the  rights  of  the  Connect- 
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Icut  members.  If  It  be  assumed  that  the  court 
might,  upon  demurrer,  take  Judicial  notice  of 
the  existence  and  provisions  of  foreign  stat- 
utes not  pleaded,  and  thereupon  determine 
what  the  law  of  such  Jurisdiction  is,  we  are 
unable  to  discover  in  the  statute  to  which 
we  are  .referred  anything  which  made  the 
act  of  the  Supreme  Lodge  in  dividing  the  ter- 
ritory over  which  Jurisdiction  for  the  pur- 
poses of  the  order  was  for  the  thue  being 
confided  to  the  defendant  a  prohibited  one, 
or  which  attempts  to  say  that  In  such  an 
event  equity  might  not  be  done  to  all  who 
were  affected. 

It  is  asserted  that  It  does  not  appear  that 
the  defendant  had  any  right,  power,  or  au- 
thority to  pay  over  to  the  plaintiff  any  of  the 
moneys  collected  from  assessments,  or  to 
give  to  it  any  portion  of  the  funds  which  the 
defendant  held.  It  certainly  does  not  appear 
that  the  defendant  Is  absolved  from  the  duty 
of  rendering  unto  others  that  which  belongs 
to  them  in  right  and  equity,  and  that  Is 
enough. 

The  assertion  of  one  of  the  reasons,  that 
It  does  not  appear  that  all  the  claims  by  rea- 
son of  deaths  occurring  prior  to  November  1, 
1901,  bad  been  paid,  possesses  no  signifi- 
cance. It  does  appear  that,  whether  actual- 
ly paid  or  not,  the  amount  claimed  to  be 
shared  represents  a  balance  over  and  above 
the  total  amount  of  such  claims.  If  the  de- 
fendant has  neglected  to  pay  its  matured  ob- 
ligations, that  fact  cannot  stand  In  the  way  of 
the  plalntiSTs  recovery. 

As  for  the  assertions  of  other  reasons,  that 
It  does  not  appear  that  the  funds  and  prop- 
erty belonging  to  the  defendant  were  not  held 
for  the  benefit  of  and  were  not  needed  by 
the  beneficiaries  and  certificate  holders  of  the 
defendant,  were  not  held  for  the  sole  purpose 
of  paying  such  beneficiaries  and  certificate 
holders,  and  have  not  been  expended,  and 
necessarily  expended,  for  the  purposes  of  and 
under  the  contracts  made  by  the  defendant 
with  its  members,  they  do  not  go  to  the 
merits  of  the  pialntlfTs  contention,  since  it 
does  Eufllclently  appear  that  they  were  not, 
after  the  division,  held  for  the  benefit  of  Its 
former  Connecticut  members,  were  not  need- 
ed to  meet  any  demands  in  favor  of  such 
members  thereafter  accruing  or  demands  in 
favor  of  any  members  already  accrued,  and 
have  not  been  expended  in  the  satisfaction 
of  such  demands.  It  appears  that,  In  so  far 
as  they  may  have  been  held,  needed,  or  used 
for  the  benefit  or  In  the  Interest  of  its  mem- 
bership, membership  was  exclusive  of  its 
former  Connecticut  members,  and  that,  what- 
ever membership  contracts  were  protected 
thereby  or  satisfied  therefrom,  those  of  the 
separated  Connecticut  members  were  not 
among  them. 

It  is  said  that  It  does  not  appear  that  the 
defendant  has  ever  refused  to  make  arrange- 
ments with  the  plaintiff  or  Its  unincorporated 
predecessor  for  the  disposal  of  the  funds  and 
property  enumerated  In  paragraph  32  of  the 
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complaint,  that  It  does  not  appear  that  the 
plaintiff  or  Its  said  predecessor  ever  attempt- 
ed to  make  any  arrangement  with  the  de- 
fendant for  the  disposal  of  such  funds  and 
property  or  requested  the  defendant  to  malce 
any  such  arrangement,  and  that  It  does  not 
appear  that  the  defendant  has  the  power  to 
make  such  arrangement.  It  Is  alleged,  how- 
ever, that  the  defendant,  having  paid  one- 
half  of  the  amount  claimed  on  account  of 
these  funds  and  this  property,  has  refused  to 
pay  the  claimed  balance,  and  this  Is  a  sufB' 
clent  averment  of  the  defendant's  delict 
The  matter  of  power  has  already  been  sufH- 
clently  noticed. 

There  Is  error,  the  judgment  is  set  aside, 
and  the  cause  remanded,  with  direction  that 
the  demurrer  to  the  complaint  be  overruled, 
and  the  case  proceeded  with  according  to 
law.   All  concur. 


(81  Conn.  137) 

AI/DERMAN  v.  CITX  OP  NEW  HAVEN. 

(Supreme  Court  of  Errorg  of  Connecticut.    Aue. 

3,  190a) 

1.  Licenses  —  Municipai,  Corpobations  — 
CoNSTBUcnoN  OF  Sewebs  Oveb  Land  of 
Individuals. 

A  city  intendpd  to  obtain  land  for  a  street 
aloni;  a  route  polected  for  a  sewftr.  The  owner 
orally  proposod  to  give  the  city  the  right  to  con- 
struct find  tnaintnin  the  sewer  if  it  would  aban- 
don the  project  of  laying  out  the  street,  and  he 
was  not  ft<!!iessed  benefits,  and  was  allowed  to 
connect  with  the  jsewer.  The  city  accepted  the 
proposition  and  constructed  the  sewer  with  the 
acqiiiescrnce  of  the  owner.  No  writing  was  ex- 
ecuted by  the  owner.  Held,  that  the  city  did 
not  construct  the  sewer  under  a  mere  naked  li- 
cense from  the  owner  uncoupled  with  an  inter- 
est_  in  the  subject,  but  under  an  agreement, 
which,  if  reduced  to  writing,  would  have  been 
enforceable  as  against  the  owner  and  liis  suc- 
ceBsors  in  title,  and  equity  would  impose  on 
them  an  obligation  as  effective  as  a  contract. 

fEd.  Not".— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licen.<ies,  §  117.] 

2.  EUsEifENTS— Acquisition— Ad VEBSE  Use. 

An  easement  may  be  acquired  by  adverse 
use  during  15  years. 

3.  Same. 

The  use  by  a  city  of  the  land  of  an  in- 
dividual for  the  maintenance  of  a  sewer  laid 
through  it  is  none  the  less  adverse  as  against 
the  individual  because  it  began  under  a  contract 
with  him,  where  the  city  claimed  a  right  result- 
ing therefrom  and  the  attending  circumstances, 
or  from  the  circumstances   themselves. 

4.  Same. 

A  claim  of  right  by  a  city  to  maintain  a 
sewer  through  the  land  of  an  individual  is  ef- 
fectual to  create  an  adverse  holding,  though  the 
foundation  of  the  claim  was  in  equity  based  on 
an  oral  contract  whereby  the  city  was  to  have 
the  right  to  construct  and  maintain  the  sewer 
on  spiecified  conditions,  which  were  complied 
with. 

5.  Advebse  Possession— Possession— Suffi- 
ciency. 

It  is  sufficient  for  the  creation  of  an  adverse 
possession  that  the  possessor  enters  and  pos- 
sesses the  land  aa  if  the  same  were  bis  own.^ 

6.  Easements  —  Acquisitiow— Use  —  Knowi^ 

EDGE. 

A  city  constructed  a  sewer  through  the  land 
of  an  individual  under  a  proposition  made  by 
him,  and  continuously  maintained  it  for  7  years 
during  the  life  of  the  individual  and  17  years 


immediately  thereafter.  During  the  period,  the 
visible  connections  with  the  sewer  were  such 
that  its  existence,  location,  and  character  would 
become  known  to  any  person  making  such  an 
inspection  of  the  premises  as  an  ordinarily  pru- 
dent person  would  make.  The  city  from  time 
to  time  entered  by  its  employ63  on  the  premises 
to  clean  and  repair  the  sewer.  Held,  that  the 
possession  and  use  were  so  open  that  knowledge 
thereof  would  be  imputed  to  the  individual  and 
his  successors  in  title.     • 

7.  Sake. 

An  owner  gave  a  city  the  right  to  construct 
and  maintain  a  sewer  through  his  land,  and  the 
city  constructed  the  sewer  without  any  written 
agreement  therefor  and  maintained  it  under  a 
claim  of  right  until  the  owner's  death,  7  years 
later,  and  for  17  years  thereafter  its  possession 
and  use  was  open  and  under  a  claim  of  right. 
Held,  that  it  acquired  an  easement  by  prescrip- 
tion to  maintain  the  sewer. 

8.  Same. 

On  the  issue  of  the  right  of  a  city  to  main- 
tain a  sewer  through  the  land  of  an  individual, 
it  appeared  that  the  son  of  the  remote  grantor 
made  on  behalf  of  the  grantor  a  proposition  to 
the  board  of  public  works  to  give  the  city  the 
right  to  construct  and  maintain  a  sewer  on  spe- 
cified conditions,  which  the  city  accepted  and 
constructed  and  maintained  the  sewer  for  over 
24  years.  The  grantor  acquiesced  in  the  con- 
stniction  of  the  sewer.  Held,  that  evidence  of 
what  occurred  at  the  meeting  of  the  board  of 
public  works  when  the  son  of  the  grantor  made 
the  proposition  was  admissible  as  a  part  of  the 
history  leading  up  to  the  constmction  of  the 
sewer. 

9.  Evidence— Records  of  Oommon  Councii, 
OF  City— Admissihilitt. 

The  records  of  the  council  of  a  city  disclos- 
ing a  report  to  it  of  the  board  of  public  works, 
and  its  action  thereon,  are  admissible  to  show  its 
doings. 

10.  SAliE. 

On  the  issue  Involving  the  right  of  a  city 
to  maintain  a  sewer  through  the  land  of  an  in- 
dividual, the  records  of  the  council  of  the  city, 
di-sclosing  a  report  to  it  of  the  board  of  public 
works  with  a  reference  to  a  proposition  by  the 
owner  of  the  land  to  give  the  city  the  right  to 
construct  and  maintain  the  sewer,  and  its  ac- 
tion thereon,  were  admissible  to  show  the  city's 
acceptance  of  the  proposition,  and  that  it  act- 
ed on  the  strength  of  it. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Gager,  Judge. 

Action  by  Annie  Alderman  against  the  City 
of  New  Haven  for  damages  and  for  an  In- 
junction, relying  on  the  alleged  unlawful 
maintenance  by  defendant  of  a  sewer  across 
plaintiff's  land.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    AfSrmed. 

George  E.  Beers  and  Harry  W.  Doollttle, 
for  appellant  Edward  H.  Rogers,  Corp.  Coun- 
sel, and  Leonard  M.  Daggett  for  appellee. 

PRENTICE,  J.  The  relief  sought  in  this 
action,  whether  legal  or  equitable,  la  asked 
by  reason  of  a  claimed  Invasion  by  the  de- 
fendant of  a  legal  right  of  the  plalntlft.  The 
right  alleged  to  have  been  invaded  Is  the 
plaintiff's  right  of  property  In  the  lands 
described  in  the  complaint.  The  claimed  in- 
vasion results  from  the  maintenance,  past 
and  present  of  a  sewer  through  and  over 
those  lands.  The  defendant  in  Its  behalf  as- 
serts its  unqualified  right  to  do  what  it  has 
done. 
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Tbe  sewer  in  qnestion  Is  an  undergronnd 
trunk  line.  It  was  built  in  1881.  The  route 
chosen  for  It  by  the  city  lay  through  land 
of  Robert  M.  Burwell  and  an  adjoining  own- 
er, named  Tuttle.  The  city's  original  plan 
was  to  obtain  a  right  of  way  over  these  lands 
by  laying  out  a  street  along  the  projected 
route  In  extension  of  an  existing  street  and 
to  build  the  sewer  within  it,  and  proceedings 
to  that  end  had.  In  1881,  been  begun  and 
were  pending  before  the  board  of  public 
works.  At  a  public  bearing  appointed  by 
that  board  upon  the  subject,  Burwell,  acting 
by  his  son  Merritt,  who  had  authority  to  act 
for  bis  father,  together  with  Tuttle,  appeared 
and  opposed  the  opening  of  the  proposed  new 
street  Each  then  made  the  proposition  that 
he  would  give  to  the  city  the  right  tq  con- 
struct and  maintain  the  sewer  over  the  pro- 
posed route,  which  is  that  of  the  existing 
sewer,  If  the  project  of  laying  out  the  street 
was  abandoned,  he  be  not  assessed  benefits 
for  such  construction,  and  be  allowed  to  con- 
nect with  the  sewer.  This  proposition  was 
thereupon  referred  to  the  common  council, 
approved,  the  proceedings  for  the  lay  out 
of  the  street  discontinued,  and  the  board  of 
public  works  authorized  to  secure  from  the 
landowners  the  proposed  right  of  way.  It 
did  not  appear  that  any  writing  was  ever  ex- 
ecuted by  Burwell,  but  the  minds  of  the 
parties  met  upon  tbe  proposition  made  by 
him,  and  tbe  city  proceeded  to  construct  the 
sewer  as  proposed.  All  this  was  with  the 
knowledge  and  assent  of  Burwell,  who  was 
present  almost  dally  during  the  progress  of 
the  work  and  gave  snch  directions  as  be 
wished  as  to  branch  connection  provisions, 
which  were  compiled  with,  and  in  all  things 
in  relation  to  the  construction  of  the  sewer, 
the  assessment  of  benefits,  and  the  use  of  the 
sewer  when  built,  the  parties  conformed  to 
and  acted  in  pursuance  of  the  terms  of  Bur- 
well's  proposition.  Burwell  continued  to  own 
said  land  and  to  make  use  of  the  sewer  In 
connection  therewith  until  bis  death.  In  1888, 
leaving  the  land  to  his  widow,  who  in  1895 
conveyed  a  portion  of  It,  being  one  of  the 
pieces  of  land  described  in  the  complaint,  to 
her  son  Robert,  who  in  turn  conveyed  the 
same  to  one  Stiles  in  1898.  Another  son, 
Merritt,  In  1897  conveyed  another  portion, 
being  the  other  piece  described  In  the  com- 
plaint, to  Stiles  in  1897.  The  chain  of  title 
to  this  piece  from  Mrs.  Burwell  to  Merritt  Is 
not  given  in  the  record.  February  17,  1905, 
Stiles  quitclaimed  both  pieces  to  tbe  plaintlH. 
Stiles  at  the  time  of  the  acquisition  of  his 
titles  was  fully  advised  by  his  grantor,  Mer- 
ritt, who  was  the  son  who  represented  his 
father  in  making  the  proposition  recited,  of 
the  existence  of  tbe  sewer,  and  during  the 
whole  period  of  Its  existence  the  visible  and 
apparent  building  connections  therewith  and 
other  outward  manifestation  of  Its  presence 
have  been  such  that  its  existence,  location, 
and  character  would  become  known  to  any 
person  making  such  Inspection  of  the  prem- 


ises as  an  ordinarily  pmdent  person  would 
make,  and  the  city  has  from  time  to  time  by 
its  employes  entered  upon  tbe  premises  for 
the  purposes  of  cleaning  and  repairing  the 
sewer,  which  since  Its  construction  has  been 
continuously  in  use  by  the  city  as  a  part  of 
Its  general  sewer  system.  The  connections 
with  the  buildings  on  the  plaintiff's  premises, 
which  were  made  shortly  after  the  sewer 
was  built,  have  ever  since  continued,  and 
said  buildings  have  continued,  to  be  served 
by  said  sewer.  It  did  not  affirmatively  ap- 
pear that  the  owners  of  the  property  from 
Robert  M.  Burwell  to  Stiles,  except  Merritt 
Burwell,  had  actual  knowledge  of  the  loca- 
tion of  the  sewer.  It  is  found,  however,  that 
tbe  visible  indications  of  its  location  were* 
such,  and  the  acts  of  the  city  in  connection 
therewith  such,  that  they  were  all  charge- 
able with  knowledge  of  its  existence,  loca- 
tion, and  character,  and  of  the  claimed  right 
of  the  city  to  its  maintenance. 

It  thus  appears  that  the  defendant  did  not 
construct,  and  for  the  seven  years  of  Robert 
M.  Burwell's  life  and  ownership  of  the  prop- 
erty after  1881  maintain,  the  sewer  under  a 
mere  naked  license  from  him;  that  is,  under 
an  authority  or  power  to  do  so  uncoupled 
with  an  interest  in  the  subject.  Foot  v.  New 
Haven  &  N.  Co.,  23  Conn.  214,  223.  It  acted 
under  an  agreement,  or  the  assumption  shar- 
ed by  both  parties  of  an  agreement,  entered 
Into  between  it  and  Burwell,  for  a  valuable 
consideration,  whereby,  in  return  for  certain 
concessions  and  privileges,  it  was  to  have  the 
right  to  build  the  sewer  where  It  was  placed 
and  now  Is  and  to  there  perpetually  maintain 
It.  Such  an  agreement  reduced  to  writing, 
signed  and  duly  recorded,  would  have  con- 
stituted an  enforceable  one  as  against  Bur- 
well and  his  successors  in  title.  None  such 
having,  as  far  as  appears,  been  embodied  in 
a  writing,  there  was  nothing  which  of  Itself 
would  create  obligations  which  the  law 
would  enforce;  but,  when  the  parties  acted 
as  they  did  in  the  situation  which  had  de- 
veloped, conditions  arose  which  equity  would 
not  ignore.  The  finding  is  to  the  effect  that 
there  was  an  agreement  of  the  minds — an 
agreement  In  form.  It  matters  little  whether 
or  not  this  was  so.  It  was  at  least  true  that 
the  city  assumed  the  existence  of  such  an 
agreement  and  acted  In  reliance  upon  that 
assumption,  and  that  Burwell  must  have 
known  that  such  was  the  fact.  When  there- 
fore, with  this  knowledge,  he  stood  by  and 
not  only  saw  the  city  expend  Its  funds  in  the 
belief  It  held,  but  also  actively  assented  to, 
encouraged,  and  participated  In  its  action-^ 
when  he  saw  the  city  conforming  in  all  things 
to  the  terms  of  his  proposition  and  accepted 
all  his  days  the  benefits  which  were  to  come 
to  him  by  its  terms — he  placed  himself  In  a 
position  where,  agreement  In  form  or  no  such 
agreement,  equity  and  good  conscience  would 
Impose  upon  him  obligations  .is  efl'ectlve  as 
those  of  any  contract.  We  have,  then,  for 
these  seven  years,  however  the  situation  is 
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viewed,  all  the  elements  of  a  user  by  the 
<Aty  adverse  to  Burwell.  An  easement  will 
In  tbis  state  be  acquired  by  an  adverse  use 
of  15  years.  Coe  v.  Woleottvllle  Mfg.  Co., 
35  Conn.  176,  177;  Legg  v.  Horn,  45  Conn. 
400,  415.  The  user  of  the  city  was  actnal, 
continuous,  known  to  Burwell,  and  exclusive 
of  and  adverse  to  him.  It  was  none  the  less 
adverse  for  having  been  begun  under  a  con- 
tract In  form,  or  the  assumption  of  the  exist- 
ence of  such  a  contract,  since  there  was  a  claim 
of  right  resulting  therefrom  and  the  attend- 
ing circumstances  or  from  the  circumstances 
themselves.  Comlns  v.  Comlns,  21  Conn.  413, 
416 ;  Legg  v.  Horn,  45  Conn.  409,  416.  The 
claim  of  right  was  no  less  effective  to  create 
an  adverse  holding  for  the  reason  that  its 
foundation  was  In  equity.  So  It  was  In  the 
case  last  cited,  and  here,  as  there,  It  was 
one  which  a  court  of  equity  would  have  en- 
forced. Williams  V.  Morris,  95  U.  8.  444, 
445,  24  L.  Ed.  360;  Legg  v.  Horn,  45  Conn. 
409,  415.  It  Is  sufficient  for  the  creation  of 
an  adverse  possession  that  the  possessor  en- 
ters and  possesses  as  If  the  land  were  his  own. 
Johnson  v.  Gorham,  38  Conn.  513,  520;  Car- 
ney V.  Hennessey,  74  Conn.  107,  111,  49  AtL 
910,  53  L.  B.  A  699,  92  Am.  St.  Bep.  199. 

Passing  now  to  the  17  years  which  Imme- 
diately followed  Bobert  M.  Burwell's  death 
and  bring  us  down  to  the  plaintiff's  acquisi- 
tion of  title,  we  find  that  essentially  the 
same  condition  of  things  continued  during 
this  entire  period.  The  defendant's  posses- 
sion and  use  remained  an  actual  and  exclu- 
sive one.  It  was  under  a  claim  of  right,  the 
same  dalm  as  before  Burwell's  death,  and 
therefore  adverse.  French  v.  Pearce,  8  Conn. 
439,  443,  21  Am.  Dec.  680.  The  possession 
and  use  were  so  open,  visible,  and  apparent, 
and  of  such  a  nature,  that.  In  the  absence 
of  actual  knowledge  thereof  and  of  their  ad- 
verse character  on  the  part  of  the  successive 
fee  owners,  such  knowledge  will  be  Imputed 
to  them.  School  District  v.  Lynch,  33  Conn. 
330,  834;  Carney  v.  Hennessey,  74  Conn.  107, 
111,  49  Atl.  910,  53  L.  B.  A.  699,  92  Am.  St 
Bep.  190;  Clark  v.  Gilbert,  39  Conn.  94,  97. 
The  continuity  of  these  conditions  was  un- 
broken from  the  beginning.  Such  conditions 
have  therefore  attended  the  maintenance  by 
the  defendant  of  this  sewer  along  its  present 
route  that  a  legal  right  to  so  maintain  It  was 
perfected,  and  an  easement  therefor  created 
by  prescription  long  before  the  plalntifC  be- 
came the  owner  of  her  land.  Legg  v.  Horn, 
45  Conn.  409. 

The  plaintiff  objected  to  the  testimony  of 
Merrltt  Burwell  as  to  the  proposition  which 
he  made  on  behalf  of  his  father  at  the  meet- 
ing of  the  board  of  public  works,  upon  the 
ground  that  his  authority  to  make  the  propo- 
sition and  enter  Into  an  agreement  with  the 
city  was  not  sufficiently  established  by  his 
statement  that  for  a  number  of  years  prior  to 
his  father's  death  he  bad  had  practical 
charge  of  the  latter's  affairs,  and  that  his 
father  told  him  to  appear  at  the  meeting  and 


object  to  the  lay  out  of  the  sewer  as  pro- 
posed. The  story  of  what  occurred  at  the 
meeting  was  clearly  admissible  as  a  part  of 
the  history  which  led  up  to  the  construction 
of  the  sewer,  and  the  authority  of  the  son 
to  fully  represent  the  father  in  what  he  pro- 
posed, either  originally  or  by  ratification.  Is 
too  apparent  to  admit  of  question. 

The  records  of  the  court  of  common  council 
disclosing  the  report  to  it  of  the  board  of  pub- 
lic works,  and  its  action  thereon,  were  admis- 
sible to  show  Its  doings.  Wigmore  on  Evi- 
dence, i  1661.  The  subject-matter  was  rele- 
vant, since  It  tended  to  show  the  city's  ac- 
ceptance of  the  Burwell  proposition,  and  that 
It  acted  upon  the  strength  of  It 

Other  rullnf!s  objected  to  were  too  unim- 
portant to  call  for  discussion,  or  the  objec- 
tions thereto  have  t>een  waived. 

There  Is  no  error.    All  concur. 


(n  Conn.  tU) 
LEW  et  ui.  ▼.  BBAT. 

(Supreme  Court  of  Errors  of  Connecticut    Aug. 
3,  1908.) 

1.  BOUWDAKIES— BVIDENCB— WKIQHT  AND  SVT- 
FICIENCT. 

Plaintiff  sued  to  recover  a  triangular  strip 
about  110  feet  long  and  1  foot  9^  inches  wide 
on  the  westerly  end  extending  to  a  point  at  a 
street  at  the  easterly  end  from  defendant  own- 
ing the  land  on  the  north  of  such  strip.  The 
pomt  in  dispute  was  the  location  of  the  norther- 
ly terminus  of  the  plaintiff's  westerly  boundary 
Ime.  Plaintiff  was  the  earliest  purchaser  of  a 
lot  168  feet  deep.  The  ground  was  rough,  and 
the  surface  at  a  point  intermediate  between  the 
two  ends  of  the  boundary  line  of  plaintiff's  lot 
was  about  12  feet  below  the  level  of  the  ground 
at  the  ends.  Beld,  that  the  evidence  showed 
tliat,  in  making  the  survey  on  the  purchase  by 
plaintiff,  the  parties  did  not  follow  the  surface 
of  the  ground,  but  measured  on  a  horizontal  line, 
which  carried  plaintiffs  boundary  to  the  north- 
westerly comer  of  the  strip,  which  was  168  feet 
from  plaintiff's  front  line. 

[Ed.  Note.— For  caxes  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  §{  184-194.] 

2.  STAxnTKs— Bbtboactivk  Opkbation— Oosn 
—Time  of,  Vesting  of  Bioht. 

Act  1907,  p.  652,  c.  97,  amending  Gen.  St 
1902,  g  769,  enacted  after  the  present  action  was 
begun,  but  before  trial,  provides  that  in  tort  ac- 
tions tried  In  the  superior  court,  court  of  com- 
mon pleas,  etc.,  if  the  damages  found  do  not  ex- 
ceed $50,  plaintiff  shall  recover  no  more  costs 
than  damaKes,  unless  title  to  property  is  inyolv- 
ed.  Gen.  St.  1002,  g  1,  provides  that  the  repeal 
of  an  act  shall  not  affect  any  action  then  pend- 
ing. Beld,  that  Act  1907  was  broad  enough  to 
affect  cases  then  pending  and  thereafter  tried, 
ns  well  as  those  brought  subsequently,  and  Gen. 
St.  1902,  i  1,  concerning  the  construction  of 
statutes,  was  not  intended  to  limit  the  power  of 
the  Legislature  in  enacting  laws,  nor  affect  the 
construction  of  laws  when  the  legislative  intent 
was  clear,  and  even  if  it  was,  being  a  mere  legis- 
lative act,  it  must  yield  to  later  enactments. 

3.  Costs— Natubk  of  Bight— Statotobt  Pbo- 

VISIONB. 

The  right  to  costs  Is  created  by  statute  and 
depends  upon  the  statutes  in  force  at  the  ter- 
mination of  the  action,  and  not  those  In  force  at 
its  commencement. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Costa,  i  5.] 
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4.  C0R8TITDT10NAI,   IiAW   —   HKTBOSPEony* 
Laws— Laws  Relaxing  TO  Pbookdxtbe. 

The  Legislature  has  the  power  to  enact  laws 
relating  to  procedure  which  affect  pending  cases. 

5.  CosT»— Statdtes— Natdbb  of  RnCEDT. 

The  taxation  of  coats  relates  to. procedure 
only. 

Appeal  from  Conrt  of  Common  Pleas,  New 
Haven  Ooonty;    William  L.  Bennett,  Judge. 

Action  In  the  nature  of  ejectment  by  John 
Lew  and  wife  against  Thomas  H.  Bray. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Afflrmed 

The  plaintlfTs  and  the  defendant  own  ad- 
joining lots,  which  were  purchased  by  them 
from  the  same  grantor.  The  defendant's  lot 
Is  located  north  of  that  of  the  plaintiffs. 
The  land  In  dispute  is  a  triangular  strip 
about  110  feet  long  and  1  foot  and  9^  inches 
wide  on  the  westerly  end  ex,tendlng  to  a 
point  at  a  street  at  the  easterly  end.  The 
plaintiffs  claim  the  northerly  line  of  this  tri- 
angular strip  as  their  north  line,  and  the 
defendant  claims  the  southerly  line  of  the 
triangle  as  his  south  line.  The  point  In  dis- 
pute between  the  parties  is  the  location  of  the 
northerly  terminus  of  the  plaintiffs'  west- 
erly boundary  line.  Their  deed  calls  for 
a  line  168  feet  long  measuring  northerly 
from  a  street,  which  is  their  aontberly 
boundary.  They  were  the  earlier  purchas- 
ers. Before  their  deed  was  given,  the  west- 
erly boundary  was  measured  by  them  and  a 
representative '  of  the  grantor,  and  a  stake 
driven  at  a  point  168  feet  north  of  the  street 
The  land  over  which  the  measurement  was 
made  is  rough  and  uncultivated,  and  the  sur- 
face at  a  point  Intermediate  between  the  two 
ends  of  the  boundary  line  is  about  12  feet 
below  the  level  of  the  ground  at  the  ends. 
After  tbelr  purchase  the  plalntUTS  and  their 
grantor,  before  the  defendant  had  purchased 
his  lot,  erected  a. fence  extending  from  the 
stake  to  the  northeasterly  comer  of  the 
plaintiffs'  tot  The  defendant  claims  that  In 
making  the  measurement  the  parties  follow- 
ed the  surface  of  the  ground,  and  that  this 
brought  the  point  at  which  the  stake  was 
driven  at  the  southwesterly  corner  of  the 
triangular  strip  in  qaestlon.  By  measure- 
ment on  a  borizcmtal  line  the  northwesterly 
comer  of  the  strip  is  the  point  168  feet  from 
the  plaintiffs'  front  line.  The  defenaant 
having  removed  the  fence  and  erected  a  stone 
retaining  wall  along  the  southerly  line  of 
the  triangle,  claims  that  the  wall  is  upon  the 
line  occupied  by  the  fence.  The  court  found 
that  tbe  measurement  was  made  on  a  horl- 
tontal  line  through  tbe  air  and  sustained  the 
plaintiffs'  claim  as  to  the  location  of  their 
northwesterly  comer.  From  this  finding, 
and  from  tbe  court's  action  in  taxing  full 
costs,  tbe  defendant  appeals. 

Talcott  H.  Russell  and  Harry  W.  Doollttle, 
tor  appellant  B.  P.  Arvlue,  Henry  G.  New- 
ton, and  Frank  J.  Kinney,  for  appellees. 


THATER,  X  (after  stating  the  facts  as 
above).  We  perceive  no  reason  why  the  find- 
ing of  the  trial  court  should  be  corrected. 
Tbe  case  turned  upon  the  location  of  tbe 
northwesterly  comer  of  the  plalntiflb'  land. 
The  parties  derive  title  from  the  same  gran- 
tor; the  plaintiffs'  being  the  earlier  purchase. 
By  the  terms  of  their  deed,  their  northwest- 
erly comer  would  be  168  feet,  measured 
along  their  westerly  boundary  line,  from  a 
street  on  the  south  of  their  lot  Just  before 
tbe  deed  was  given,  the  plaintiffs  and  their 
grantor  measured  said  westerly  line  and 
drove  a.  stake  at  the  northerly  end  of  the 
line  as  thus  fixed.  Shortly  after  tbe  deed 
was  given,  they  jointly  erected  a  fence  ffom 
the  point  so  fixed  easterly  along  tbe  plain- 
tiffs' northerly  line  to  a  street  upon  the  east 
of  their  lot  This  was  before  the  def^dant 
purchased.  It  Is  agreed  by  the  parties  that 
if  the  defendant's  present  wall  stands  upon 
tbe  site  of  the  fence  thus  erected,  the  judg- 
ment below  was  erroneous.  There  was  con- 
flicting evidence  as  to  tbe  precise  location 
of  this  fence  when  erected,  and  the  court 
has  found  that  It  did  not  stand  upon  tbe  line 
now  occupied  by  the  defendant's  wall,  but 
that  tbe  defendant  some  time  prior  to  build- 
ing said  wall  took  up  a  portion  of  the  fence 
at  the  eastern  end  and  replaced  the  same, 
setting  it  over  upon  tbe  premises  of  the 
plaintiffs,  and  that  when  he  built  bis  wall 
he  took  up  the  westerly  end  of  tbe  fence  and 
placed  tbe  westerly  end  of  Ms  wall  1  foot 
9Vi  inches  southerly  of  the  fence  line.  Tbe 
court  also  finds  tbat  the  original  measure- 
ment, made  before  tbe  plaintiffs'  deed  was 
given,  was  made  horizontally  through  tbe 
air,  and  did  not  follow  the  contour  of  the 
ground.  The  defendant  claims  that  this  find- 
ing Is  Inconsistent  with  the  evidence  which 
has  been  certified,  and  witb  the  finding  of 
the  court  based  thereon,  that  "tbe  measure- 
ment was  made  with  a  tape  measure  about 
60  feet  long  held  a  little  way  from  the 
ground,  perhaps  a  foot  or  so,  and  some- 
times down  on  the  ground."  Tbe  distance 
in  a  borlsontal  line  could  be  accurately  ar- 
rived at  although  measured  in  sections  with 
the  measuring  tape  kept  near  the  ground  and 
at  a  different  elevation  In  tbe  different  sec- 
tions, provided  In  each  section  it  was  bdd 
at  right  angles  to  tbe  plumb  line  passing 
tbrougji  tlie  starting  point  There  Is  no  such 
inconsistency  between  the  different  parts  of 
tbe  finding  or  between  tbe  finding  and  tbe 
evidence  as  to  warrant  this  court  in  making 
the  changes  asked  for. 

The  defendant  assigns  as  error  tbat  full 
costs  were  taxed  in  favor  of  the  plaintiffs. 
It  does  not  appear  in  tbe  record  that  the 
matter  of  the  taxation  of  costs  was  brought 
to  the  attention  of  ttie  court  in  the  regular 
way  by  appeal  from  the  clerk's  taxation,  or 
in  any  other  way.  As  the  plalntlfCs  raise 
no  question  on .  this  ground.  It  will  be  assum- 
ed that  the  matter  was  properly  brought  to 
tbe   court's   attention.    Under   section    768, 
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Gen.  St  1902,  which  was  In  force  when  this 
action  was  b^sun,  the  plalntiffa  could  recover 
no  more  costs  than  damages,  since  the  value 
of  the  property  sought  to  be  recovered  Is 
found  to  be  Jess  than  $50,  and  the  damages 
were  assessed  at  less  than  $50,  and  the  ac- 
tion was  not  brought  to  the  court  of  com- 
mon pleas  by  appeal.  By  an  act  (chapter  97, 
p.  652,  Acts  1907)  passed  and  in  force  be- 
fore the  case  was  tried,  section  769  was 
amended,  the  provision  as  to  the  value  Of  the 
property  omitted,  and  the  section,  as  amend- 
ed, reads  as  follows:  "In  all  actions  founded 
on  a  tort  tried  In  the  superior  court,  of  com- 
mon pleas,  or  the  district  court  of  Water- 
bury,  or  any  city  court,  and  not  brought 
to  that  court  by  appeal  if  the  damages  found 
do  Hot  exceed  fifty  dollars  the  plaintiff  shall 
recover  no  more  costs  than  damages  unless 
the  title  to  property  or  a  right  of  way  or  to 
the  use  of  water  Is  In  question,  or  unless 
the  damages  were  reduced  below  said 
amount  by  reason  of  some  act  of  tlie  de- 
fendant pending  the  suit;  In  either  of  which 
cases  the  plaintlCT  shall  recover  full  costs." 
As  amended,  the  statute  permits  full  costs 
In  cases  where  the  title  to  property  is  in 
question  although  the  value  of  the  proper^ 
and  the  damages  assessed  are  each  less  than 
$50.  The  language  is  broad  enough  to  in- 
clude, and  evidently  was  Intended  to  In- 
clude, cases  thereafter  tried,  whether  pend- 
ing at  the  time  the  act  took  effect  or  there- 
after brought  The  right  to  costs  is  created 
by  statute  and  depmds  upon  the  statutes 
In  force  at  the  termination  of  the  action, 
and  not  those  in  force  when  It  was  commenc- 
ed. Taylor  v.  Keeler,  30  Conn.  324,  326; 
Supervisors  of  Onondaga  v.  Brlggs,  3  Denlo 
(N.  Y.)  173,  174;  Ellis  v.  WhltUer,  37  Me. 
548,  650;  Brigham  v.  Dole,  2  Allen  (Mass.) 
49,  51;  Fessenden  ▼.  NIckerson,  125  Mass. 
816,  317;  Begble  v.  Begble,  128  CaL  154,  60 
Pac.  667,  49  h.  R.  A.  141.  The  Legislature 
unquestionably  has  the  power  to  enact  laws 
relating  to  procedure  and  affecting  pending 
cases.  Atwood  v.  Buckingham,  78  Conn.  423, 
427,  62  Atl.  616.  The  taxation  of  coats  re- 
lates to  procedure  only,  Taylor  v.  Keeler, 
supra;  Fessenden  v.  NIckerson,  supra.  The 
provisions  of  title  1,  c.  1,  S  1,  of  the  Oeneral 
Statutes  of  1902,  concerning  the  construction 
of  statutes,  was  not  Intended  to  limit  the 
power  of  the  Legislature  in  the  enactment 
of  laws,  nor  to  affect  the  construction  of  the 
laws  when  enacted  where  the  legislative  in- 
tent Is  clear.  If  they  were  so  intended,  be- 
ing only  legislative  enactments,  they  must 
yield  to  the  later  expression  of  the  legis- 
lative will.  Atwood  V.  Buckingham,  supra, 
426.  The  defendant's  contention  that  these 
provisions  of  the  general  statutes  prevent 
the  application  of  the  act  of  1907  to  the 
present  case  Is  therefore  without  founda- 
tion. The  costs  were  properly  taxed  in  ac- 
cordance with  section  769,  as  amended. 
There  is  no  error.     All  concur. 


(81  Conn,  in) 
DUNNING  T.  CROFUTT. 
(Supreme  Court  of  Brrois  of  (Connecticut    Aug. 
3.  190&) 

1.  Animals— OwNEKSHip  of  Colts. 

In  replevin  for  a  mare  and  three  colta,  the 
ownership  of  the  dam  by  defendant  carried  the 
title  to  tne  three  colts,  which  were  conceded  to 
be  her  offspring. 

2.  New  Tbial  —  GaonNns— Vzbdiot  Aoairst 
E  VI DENCE— CoN  nmoNB. 

Where,  in  replevin,  plaintiff  had  verdict  for 
three  colts,  together  with  other  property,  but  the 
court  ordered  the  colts,  which  were  not  the 
property  of  plaintiff,  returned  to  defendant  as  a 
condition  precedent  to  permitting  the  verdict  to 
stand,  on  plaintiffs  refusal  to  do  so  be  may  not 
complain  of  the  verdict  being  set  aside,  and  of 
being  compelled  to  retry  the  question  of  owner- 
ship of  all  the  property. 

Appeal  from  Superior  (Court,  Fairfield 
County ;  George  W.  Wheeler,  Judge. 

Replevin  by  Samuel  S.  Dimnlng,  trustee, 
against  Frederick  B.  Crofutt  From  an  or- 
der setting  aside  a  verdict  for  plaintiff  upon 
the  letter's  failure  to  surrender  at  the  court's 
suggestion,  the  possession  of  part  of  the  goods 
erroneously  awarded  him  by  the  verdict 
plaintiff '  appeals.    AfiSrmed. 

Howard 'W.  Taylor,  for  appellant  Samael 
A.  Davis,  for  appellee. 

HALL,  J.  The  officer  serving  the  writ 
replevied  to  the  plaintiff  one  gray  mare,  three 
colts,  and  a  quantity  of  hay,  com,  and  to- 
bacco. The  verdict  was  for  the  plaintiff  for 
all  said  property  except  the  gray  mare,  which 
was  by  the  verdict  directed  to  be  returned  to 
the  defendant  The  defendant  having  filed  a 
motion  that  the  verdict  be  set  aside,  and  a 
new  trial  granted,  upon  the  ground  that  the 
verdict  was  against  the  evidence,  the  trial 
judge  filed  with  the  clerk  this  writing:  "The 
within  motion  may  be  granted,  unless  plain- 
tiff shall  give  up  to  defendant  the  possession 
of  the  bay  coU,  the  gray  colt,  and  the  suck- 
ing colt  described  in  the  verdict,  and  file  no- 
tice of  his  so  doing  within  one  week  from 
date."  The  plaintiff  having  failed  to  file  such 
notice,  the  verdict  was  set  aside,  and  upon 
the  plalntlCfs  appeal  and  motion  all  the  evi- 
dence was  certified  to  this  court 

The  two  questions  presented  by  the  appeal 
are  whether  the  court  erred  (1)  In  deciding 
that  the  verdict  awarding  the  three  colts  to 
the  plaintiff  was  against  the  evidence,  and  (2) 
In  setting  aside  the  entire  verdict,  when  only 
that  part  of  the  verdict  relating  to  the  own- 
ership of  the  three  colts  was  found  to  be 
against  the  evidence.  All  the  property  de- 
scribed in  the  writ  was,  shortly  before  the 
commencement  of  this  action  In  1906,  attach- 
ed by  the  defendant  officer  as  the  property 
of  William  W.  Foote,  in  an  action  In  favor  of 
Edward  E.  Harrison  against  said  William  W. 
Foote.  Regarding  the  ownership  of  said 
property  at  the  time  of  such  attachment  the 
evidence  discloses  these  facts:  Sherman 
Foote,  the  father-in-law  of  the  plaintiff  and 
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the  father  of  William  W.  Foote,  died  In  1888. 
By  his  will  he  left  all  bis  estate  to  the  plain- 
tiff with  power  to  sell  and  Invest  the  same 
and  the  Income  thereof,  "but  upon  the  follow- 
ing trusts,  namely:  .  *  •  •  Fourth.  In  his 
discretion  to  devote  ifrom  time  to  time  the  In- 
come arising  from  all  the  lands  I  possess 
lying  east  of  Brookfleld  Center,  with  the 
buildings  thereon  (which  land  includes  the 
farm  upon  which'  the  goods  replevied  were 
attached  by  the  defendant)  and  all  the  stock 
and  Implements  belonging  thereto,  for  the 
support  and  maintenance  of  my  son  William 
W.  Foote.  Should  my  said  son  William  W. 
Foote  desire  to  live  on  that  farm,  he  Is  to  tie 
allowed  to  do  so,  accounting  to  my  said  trus- 
tee for  the  income  from  said  farm.  My  said 
trustee  Is  also  empowered  to  transfer  the 
said  farm  to  my  said  son,  with  all  the  stock 
and  Implements  thereon  whenever  the  said 
trustee  shall  deem  It  proper  or  advisable  to 
do  so."  The  plalntlfThas  never  filed  any  ac- 
count as  trustee  of  said  farm,  or  the  income 
or  proceeds  thereof;  nor  has  he  kept  any  ac- 
count of  the  same,  or  had  any  accounting 
with  said  William  W.  Foote.  Since  more 
than  10  years  before  the  commencement  of 
this  action  he  has  received  none  of  the  Income 
or  proceeds  of  the  farm  and  has  practically 
turned  the  farm  over  to  William  W.  Foote, 
under  an  arrangement  by  which  one  Swan- 
son  has  worked  the  farm  on  shares,  paying 
over  to  WllUftm  W.  Foote,  by  direction  of  the 
plaintiff,  one-half  the  proceeds.  The  prop- 
erty, when  attached  as  aforesaid,  was  on  said 
farm  under  said  arrangement.  Without  re- 
peating here  the  evidence  before  us  regarding 
the  purchase  of  the  gray  mare  and  the  pay- 
ment of  the  expense  of  getting  her  coits,  it  is 
sufficient  to  say  of  it  that  we  deem  it  ample 
to  sustain  the  conclusion  manifestly  reached 
by  the  Jury  in  ordering  the  gray  mare  re- 
turned to  the  defendant,  that  she  was  not 
purchased  by  the  plaintiff,  that  he  had  no  in- 
terest whatever  In  her,  but  that  she  was 
bought  and  placed  upon  the  farm  by  William 
W.  Foote,  and  that  the  question  of  the  title 
to  the  mare  having  been  thus  settled,  by  the 
verdict,  and  evidently.  In  the  only  manner 
thought  by  the  trial  judge  to  be  justifiable 
upon  the  evidence,  It  followed,  in  the  absence 
of  evidence  showing  that  any  other  than  the 
general  rule  should  be  applied,  that  the  own- 
ership of  the  dam  carried  the  title  to  the 
three  colts,  which  were  conceded  to  be  her 
offspring.  2  Am.  &  Etag.  Ency.  Law,  848. 
The  trial  court  therefore  committed  no  error 
in  holding  that  the  verdict  awarding  the 
three  colts  to  the  plaintiff  was  against  the 
evidence. 

The  order  setting  aside  the  entire  verdict 
was  not  rendered  erroneous  by  the  fact  that 
a  part  of  It  was  supported  by  the  evidence. 
The  power  of  a  trial  court  to  set  aside  a  ver- 
dict which  is  against  the  evidence,  and  to 
grant  a  new  trial.  Is  not  limited  to  cases 
where  the  entire  verdict  is  against  the  evi- 
dence.    Whether,  when  several  Issues  are 


presented  by  the  pleadings,  a  trial  court  may 
set  aside  a  verdict  as  against  the  evidence  and 
grant  a  new  trial  as  to  one  issue  only,  as  may 
be  done  by  this  court  under  section  803,  Gen. 
St.  1002,  we  have  no  occasion  to  decide,  since 
In  this  case  but  one  issue  regarding  the  own- 
ership of  all  the  property  replevied  Is  raised 
by  the  pleadings.  The  practice  ordering  a 
new  trial  of  the  entire  case,  unless  that  part 
which  is  found  to  have  l>een  erroneously  In- 
cluded in  the  judgment  or  verdict  shall  be 
remitted  or  surrendered,  has  been  sanctioned 
in  this  state  as  one  beneficial  to  both  parties 
to  an  action.  Noxon  v.  Bemington,  78  Ck)nn. 
29C,  61  Atl.  963.  But  the  plaintiff  has  no 
good  ground  to  complain  because  he  must  re- 
try the  question  of  the  ownership  of  property 
which  the  Jury  has  properly  found  belonged 
to  him.  He  could  have  avoided  such  retrial 
If  he  had  surrendered  that  which  the  jury 
unlawfully  awarded  to  him.  To  secure  a 
further  opportunity  of  contesting  the  ques- 
tion of  ownership  of  the  colts,  he  was  willing 
to  risk  the  expense  and  uncertain  result  of  a 
new  trial  of  the  entire  case. 
There  is  no  error.    All  concur. 


(SL  Conn.  76) 
PARK  OITY  YACHT  CLUB  r.  CITY  OF 
BRIDGEPORT. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
3.  1908.) 

1.  Municipal  Oorpobations  —  Speoiai,  Aa- 

SBSSMENTS. 

In  an  action  to  have  an  alleged  illegal  as- 
sessment for  a  public  imprcjvement  set  aside,  evi- 
dence held  insufBcient  to  show  that  the  assess- 
ment was  unfair  and  unreasonable. 

2.  Save— Gbounds  fob  Absessmsnt. 

In  asseasinsf  special  benefits  upon  the  owner 
of  land  adjoining  a  public  improvement,  the  as- 
sessing authority  must  find  that  the  whole  ef- 
fect of  the  contemplated  improvement  is  to  in- 
crease the  value  of  the  owner's  property,  and 
this  result  must  be  reached  by  weighing  the  facta 
tending  to  show  injury,  as  well  as  special  bene- 
fit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1061.] 

3.  Same— Review  bt  Court. 

Charter  of  City  of  Bridgeport,  g  2,  author- 
izes the  common  council  to  lay  out  new  higli- 
ways  and  to  alter,  extend,  or  enlarge  or  discon- 
tinue the  same,  etc.  Section  47  provides  that 
the  l}oard  of  public  worlds  shall  have  exclusive 
jurisdiction  olT  appraising  t)enefit3  and  damages. 
Section  48  requires  it  to  ascertain  what  persons 
will  be  damaged  by  such  improvement  and  the 
amount  thereof  above  any  special  benefits.  Sec- 
tion 59  permits  any  person  aggrieved  to  apply 
to  the  superior  court  for  relief.  When  an 
avenue  was  enlarged  and  altered,  in  widening 
the  highway  and  extending  it,  the  city  removed 
a  causeway,  so  that  plaintiff  could  not  get  from 
its  premises  to  the  city  thereby,  and  built  a 
bridge  north  of  the  causeway,  so  that  plaintiff 
could  not  have  access  from  bis  property  to  tlie 
bridge  by  reason  of  intervening  water  without 
going  some  distance.  Held,  that  the  superior 
court,  under  section  59,  in  determining  the  ques- 
tion of  special  l)enefit,  could  consider  the  effect 
upon  plaintiffs  property  of  such  improvement 
and  any  injurious  effect  upon  the  value  of  plain- 
tiff's property  resulting  from  tlie  peculiar  coa- 
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fitniction  of  the  Ufhway,  as  well  as  any  ben«- 
fictal  effect  from  other  causes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol.  86,  Manicipal  Corporations,  I  1175.] 

4.  Samk— Application  fob  Rbview. 

An  application  to  the  court  to  aet  aside  a 
special  assessment,  referring  to  the  improve- 
ment, and  describing  it  in  the  language  used  in 
the  order  of  the  common  council  and  also  as  the 
one  which  the  common  council  on  July  5,  1901, 
ordered,  sufiScientJy  designates  the  improvement 

Appeal  from  Superior  Court,  Fairfield 
County;  Edwin  B.  Gager,  Judge. 

Application  by  the  Park  City  Yacht  Club 
against  the  city  of  Bridgeport  to  have  an  al- 
leged Illegal  assessment  of  special  benefits 
for  a  public  improvement  set  aside  and  for 
damages,  etc.  From  a  Judgment  for  the  dty, 
plaintiff  appeals.  Judgment  reversed  and  re- 
manded for  further  proceedings. 

John  W.  Banks,  foi'  appellant  James  A. 
Marr,  for  appellee. 

HAMERSLEY,  J.  Section  42  of  the  char- 
ter of  the  city  of  Bridgeport  authorizes  the 
common  council,  as  they  shall  deem  needful, 
to  lay  out  new  highways  and  to  alter,  ex- 
tend, or  enlarge  any  highway,  and  to  discon- 
tinue or  exchange  the  same  for  other  high- 
ways, and  to  make  and  cause  to  be  executed 
all  such  orders  relating  thereto  as  they  shall 
judge  proper.  Section  46  requires  the  com- 
mon council,  before  it  shall  determine  to 
make  any  such  public  improvement  referred 
to  In  section  42,  to  cause  reasonable  notice 
to  be  given  of  a  meeting  of  the  common  coun- 
cil, at  which  meeting  the  common  council 
shall  hear  all  parties  In  interest  who  may 
appear  and  desire  to  be  heard  in  relation 
thereto.  Section  46  provides  that,  if  after 
such  hearing,  the  common  council  shall  re- 
solve to  make  any  such  public  improvement, 
they  shall  appoint  a  committee  or  authorize 
the  board  of  public  works,  whose  duty  it 
shall  be  to  make  a  layout  of  such  public  im- 
provement, and  to  report  their  doings  to  the 
common  coimcil,  which  report  shall  embody  a 
survey  and  particular  description  of  such 
public  improvement,  and,  If  such  report  shall 
be  accepted  and  approved  by  the  commdn 
council,  it  shall  be  referred  to  the  board  of 
ai>pralsal  of  benefits  and  damages  for  action 
by  them.  On  September  23,  1901,  a  special 
committee  duly  appointed  to  make  a  layout 
of  the  public  improvement  which  is  the  sub- 
ject of  this  proceeding  reported  to  the  com- 
mon council  that  they  had  "laid  out,  altered, 
exchanged,  discontinued,  enlarged"  Stratford 
avenue  from  Pequennoek  river  to  Seavlew 
avenue,  in  accordance  with  the  particular  de- 
scription, etc.,  submitted  with  and  made  a 
part  of  the  report,  and  the  common  coimcil 
thereupon  accepted  and  approved  said  report 
and  referred  the  same  to  the  board  of  apprai- 
sal of  benefits  and  damages  to  estimate  dam- 
,  ages  and  benefits  resulting  from  said  changes. 
This  action  of  the  common  council  completed 
a  layout  of  the  public  Improvement  previous- 
ly resolved  upon  by  the  common  council  by 


which  Stratford  avenue  was  altered,  exchang- 
ed, discontinued,  and  enlarged,  tif  set  forth 
in  the  report 

Section  47  of  the  diarter  provides  that  the 
board  of  appraisal  of  benefits  and  damages 
shall  have  exclusive  jurisdiction  of  apprais- 
ing, assessing,  and  apportioning  all  benefits 
a!nd  damages  accruing  or  resulting  to  any 
persons  from  such  public  improvement  men- 
tioned in  section  42.  Section  48  provides 
that  said  board,  at  a  meeting  duly  held, 
"shall  ascertain  and  determine  what  person 
or  persons  will  be  damaged  by  such  taking  of 
land,  or  such  public  Improvement,  as  afore- 
said, and  the  amount  thereof,  over  and  above 
any  special  benefits  such  person  or  persons 
may  receive  therefrom;  also  what  other  per- 
son or  persons  will  be  especially  benefited  by 
such  taking  of  land  or  public  improvement,  as 
aforesaid,  and  the  amount  thereof  over  and 
above  any  damages  such  person  or  persons 
may  receive  therefrom;  also  what  other  per- 
son or  persons  will  receive  an  equal  amount 
of  damages  and  benefits  thereby.  But  the 
whole  amount  of  benefits  assessed  for  any 
particular  public  Improvement  shall  not  ex- 
ceed the  whole  amount  of  damages  assessed 
on  account  of  the  said  public  Improvement," 
and  report  the  amounts  thus  ascertained  and 
the  names  of  the  persons  affected  to  the  com- 
mon council.  Section  49  provides  that,  upon 
the  acceptance  of  said  report  by  the  common 
council,  certain  proceedings  shall  take  place, 
and  that  the  common  council  shall  fix  the 
time  within  which  such  public  Improvement 
shall  be  opened  for  the  public  use,  and  at  the 
expiration  of  the  time  so  fixed  may  make  and 
cause  to  be  executed  all  such  orders  as  they 
deem  necessary  and  proper  to  appropriate  the 
same  to  the  public  purposes  for  which  the 
same  are  made.  On  January  6,  1902,  the 
board  of  appraisal  of  benefits  and  damages 
reported  to  the  common  council  on  said  lay- 
out, alteration,  exchange,  etc.,  of  Stratford 
avenue  a  statement  of  damages  and  t>enefits 
to  the  owners  of  property  adjoining  said  ave- 
nue, in  which  statement  said  board  estimated 
and  appraised  the  benefits  of  the  plaintiff,  tbe 
Park  City  Yacht  Club,  at  $138.61.  On  April 
7,  1002,  the  common  council  adopted  said  re- 
port and  confirmed  tbe  assessments  therein 
made. 

Section  69  of  the  charter  provides  that  any 
person  aggrieved  by  any  act  of  the  board  of 
appraisal  of  benefits  and  damages,  or  of  the 
common  council,  in  making  assessments  as 
authorized  may,  within  30  days  after  public 
notice  is  given  of  acceptance  by  the  common 
council  of  the  report  of  said  board,  make  ap- 
plication for  relief  to  the  superior  court,  and, 
said  application  having  been  duly  made  and 
served,  the  superior  court  "may,  by  commit- 
tee or  otherwise,  inquire  into  the  allegations 
of  such  application  duly  made  as  aforesaid, 
and  may  confirm,  annul,  or  modify  tbe  said 
assessments  or  make  such  order  In  the  preaa- 
ises  as  equity  may  require,  and  may  allovir 
costs  to  either  or  neither  party,  at  its  dia- 
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cretion  and  said  court  may  Inquire  into  tbe 
validity  of  all  of  the  proceedings  upon  wbteb 
said  assessment  Is  based."  Within  the  time 
limited  tbe  plalntUC  -made  this  application  to 
tbe  superior  court  for  relief.  The  application 
alleges,  In  substance,  that  the  improvement 
In  question,  namely,  the  layout,  alteration, 
exdianse,  discontinuance,  and  enlargement 
of  Stratford  avenue  contemplated  such  a 
construction  and  working  of  tbe  highway  es- 
tablished In  place  of  the  one  previously  ex- 
isting tbat  the  plaintiff  would  be  largely  shut 
off  from  free  and  direct  access  from  Its  ad- 
joining property  to  the  main  traveled  path 
of  the  highway,  also,  tbat  tbe  Improvement 
thus  established  does  not  benefit,  but,  on  tbe 
contrary,  Injures,  the  plahitifTs  property, 
and  tbat  the  assessment  of  $188.61  made  up- 
on tbe  plaintiff  is  unfair,  unreasonable,  and 
therefore  illegal.  Tbe  application  prays  tbat 
said  assessment  may  be  set  aside,  and  tbe 
plaintiff  allowed  just  damages,  or  other  and 
further  relief.  Tbe  application  appears  to 
have  been  tried  to  the  court  upon  the  de- 
nial of  these  allegations.  Tbe  judgment  finds 
these  issues  for  the  defendant  and  adjudges 
that  the  assessment  of  benefits  as  made  be 
confirmed,  without  costs  to  either  party. 
This  judgment  must'  stand,  unless  tbe  finding 
for  appeal  discloses  such  material  error  in 
the  decision  ot  questions  of  law  as  requires 
a  new  trial. 

The  situation  as  disclosed  by  tbe  evidence 
and  found  by  tbe  court  appears  to  be  this: 
At  tbe  time  of  the  establishment  of  the  Im- 
provement, Stratford  avenue  in  front  and 
north  of  tbe  plaintlfTs  property  had  a  width 
of  5S  feet  and  consisted.  In  part  at  least,  of 
a  causeway  which  extended  westerly  across 
an  arm  of  Bridgeport  Harbor,  by  which 
causeway  access  was  had  to  the  city  proper. 
North  of  this  causeway  there  was  open  wa- 
ter. The  south  line  of  the  new  highway  is 
coincident  with  tbe  south  line  of  the  old  high- 
way in  front  of  tbe  plaintiffs  premises,  and 
the  north  line  Is  120  feet  distant  therefrom, 
so  tbat  tbe  lines  of  the  new  highway  includ- 
ed tbe  causeway  adjoining  the  plaintiff's 
property  and  beyond  that  land  covered  by 
water.  In  opening  the  new  highway  for  pub- 
lic use,  tbe  city  removed  the  causeway  ex- 
tending across  tbe  arm  of  tbe  harbor,  so  tbat 
tbe  plaintiff  could  not  get  from  Its  premises 
to  the  city  proper  by  the  causeway,  and  in 
place  of  and  north  of  tbe  old  causeway  the 
city  build  an  iron  bridge  within  the  lines  of 
tbe  highway,  60  feet  in  width,  the  south  line 
of  which  bridge,  in  front  of  the  plaintiff's 
premises,  is  several  feet  north  of  the  north 
line  of  the  former  highway.  This  bridge  con- 
stitutes tbe  portion  of  tbe  new  Stratford 
avenue  used  by  tbe  traveling  public,  and  is 
80  constructed  tbat  a  gap  of  water  Is  left 
upon  Its  southerly  side,  so  that  tbe  plaintiff 
cannot  get  access  from  its  property  to  the 
bridge,  for  the  purpose  of  going  west,  with- 
out going  some  little  distance  east  on  a  nar- 
row remnant  of  the  old  causeway  which  still 


adjoins  Its  premises.  These  changes  were 
made  by  tbe  city  subsequent  to  the  confirma- 
tion of  the  assessment  upon  the  plaintiff. 

There  Is  nothing  in  these  facts  to  Indicate 
error  In  tbe  Judgment.  Evidence  of  them 
was  admitted  without  objection,  and  wit- 
nesses were  introduced  by  the  plaintiff  to 
prove  that  the  effect  of  a  highway  thus  con- 
structed was  to  depreciate  the  value  of  tbe_ 
plaintlfTs  property,  and  witnesses  were  in- 
troduced by  tbe  defendant  (among  whom  was 
a  member  of  the  board  of  appraisal  which 
made  the  assessment  in  question),  who  testi- 
fied that  the  effect  of  a  highway  thus  con- 
structed was  a  benefit  The  court  might  well 
find,  as  it  appears  by  its  judgment  It  did  find, 
that  the  plaintiff  bad  failed  to  prove  its  es- 
sential allegation,  namely,  that  the  assess- 
ment upon  it  was  unfair,  unreasonable,  and 
therefore  illegal.  But  the  trial  judge  also 
states  in  the  finding  that  he  ruled  and  held, 
as  a  matter  of  law,  that  "the  only  question 
open  upon  this  proceeding  Is  the  effect  of  the 
widening  of  Stratford  avenue,"  and  that  in 
consequence  of  this  ruling  be  "did  not  in  fact 
estimate  the  effect  of  said  changes  other  than 
the  widening  of  said  highway  upon  tbe  value 
of  appellant's  property.  Tor  the  purposes  of 
this  appeal  I  do  not  find,  however,  that  such 
changes  did  have  a  material  effect  upon  said 
value."  The  only  reason  of  appeal  assigned 
by  tbe  plaintiff  Is  that  the  court  erred  in 
making  this  ruling. 

It  is  well  settled  that,  In  assessing  special 
benefits  upon  tbe  owner  of  land  adjoining 
a  public  improvement,  tbe  assessing  authority 
must  find  that  tbe  whole  effect  of  the  con- 
templated improvement  Is  to  Increase  the 
value  of  the  owner's  property,  and  this  re- 
sult must  be  reached  by  weighing  tbe  facts 
tending  to  show  an  injury,  as  well  as  those 
tending  to  show  a  special  benefit  Nichols 
V.  Bridgeport,  23  Conn.  189,  211,  60  Am.  Dec. 
636;  Naugatuck  B.  Co.  v.  Waterbury,  78  Conn. 
193,  196,  61  Atl.  474;  Cook  v.  Ansonia,  66 
Conn.  413,  430,  34  Atl.  183.  The  public  im- 
provement In  this  case  was  of  a  very  ];>eculiar 
nature,  and  one  which  the  common  council 
thought  called  for  the  exercise  of  all  Its  char- 
ter powers  in  respect  to  highways.  Its  main 
purpose  was  to  open  and  construct  a  public 
street  across  a  sheet  of  water,  and  the  partic- 
ular description  of  the  public  improvement 
in  the  vote  establishing  it  indicates  a  method 
of  construction  necessarily  involving  an  ef- 
fect upon  tbe  plaintiflTs  property  such  as 
that  which  might  follow  from  the  physical 
changes  proved  before  the  trial  court,  and 
we  cannot  doubt  that  in  such  a  case  the  city 
board  of  assessment  and  the  superior  court 
were  bound  to  consider  any  Injurious  effect 
upon  tbe  value  of  the  plaintiff's  property 
which  might  result  from  the  contemplated 
(peculiar)  construction  of  the  highway,  as 
well  as  any  beneficial  effect  which  might  re- 
sult from  other  causes,  in  determining  wheth- 
er or  not  the  whole  effect  of  the  improvement 
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was  to  specially  benefit  the  plaintiff.  The 
finding  does  not  state  directly  whether  or 
not  the  court  found  to  be  true  the  allegation 
of  the  complaint  that  the  improvement  order- 
ed by  the  city  contemplated  a  construction 
such  as  that  proved  upon  the  trial.  It  would, 
perhaps,  appear  from  the  memorandum  of 
decision,  that  the  fact  alleged  was  a  fair  in- 
ference from  the  facts  proved.  The  precise 
'Scope  of  the  ruling  may  not  be  quite  clear; 
but  it  seems  evident  that  the  court  held  that 
it  bad  no  jurisdiction,  under  section  59  of 
the  charter,  in  determining  the  question  of 
special  benefit,  to  take  into  account  the  effect 
upon  the  value  of  the  plaintiff's  property  of 
a  public  improvement  which  contemplated 
and  required  a  construction  such  as  that  ac- 
tually carried  out  and  proved  upon  the  trial. 
The  provisions  of  the  charter  do  not  so  lim- 
it the  jurisdiction  of  the  court. 

The  action  of  the  special  committee  defin- 
ing the  public  improvement  and  making  a 
"layout"  of  the  same,  as  stated  In  their  re- 
port to  the  common  council.  Is,  under  the 
charter,  the  layout  of  the  improvement,  as 
stated  In  the  report,  and  in  this  case  that 
improvement,  as  established  in  front  of  the 
plaintiffs  premises,  was  a  highway  Involving 
an  alteration,  extension,  and  practical  dis- 
continuance for  public  use  of  portion  of  a 
previously  existing  highway,  and  this  im- 
provement is  sufficiently  referred  to  in  the 
application  as  the  one  which  the  common 
council  on  July  16,  1901,  ordered  to  be  laid 
out  It  would  seem  from  the  record  that  the 
board  of  appraisal,  in  assessing  the  plaintiff's 
property  as  specially  benefited  by  this  Im- 
provement, took  Into  consideration  the  pos- 
sible damage  to  that  property  by  reason  of 
the  peculiar  nature  of  this  improvement  and 
the  physical  changes  Involved  in  its  construc- 
tion and  necessarily  contemplated  in  Its  lay- 
out, and  found  that  the  whole  effect  of  the 
improvement  upon  the  plaintiff's  property 
was  a  special  benefit  It  may  l>e  that  the 
trial  judge  would  have  reached  the  same  con- 
clusion had  he  felt  at  liberty  to  take  Into 
consideration  the  evidence  produced  by  both 
parties  upon  the  trial;  but  that  he  did  not 
do  so  is  an  error,  and  the  terms  of  the  find- 
ing compel  us  to  treat  it  as  a  harmful  error. 

There  is  error,  the  judgment  of  the  superi- 
or court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 
All  concur. 


(81  Conn.  Ill) 

MOLINB  JEWELRY  CO.  v.  DINNAN. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
3,  190&) 

1.  Sales  —  VAubirr  of  Contkact  —  What 
Law  Governs. 

Where  a  manufacturing  company  in  Iowa, 
soliciting  in  Connecticut  through  an  agent,  ob- 
tained an  order  for  jewelry  to  be  delivered  free 
on  board  tranaportation  companies  in  Iowa,  the 
•ale  was  made  in  Iowa,  and  Gen.  St  1902,  { 


1381,  making  it  a  misdemeanor  to  sell  any  arti- 
cle having  thereon  a  mark  that  the  gold  therein 
is  different  from  or  better  than  the  actual  9ual- 
Ity  used  is  not  applicable,  and  did  not  invalidate 
the  sale. 

2.  Saue  —  Bbscission  bt  BUTElt  —  Fbaud  — 
Breach  of  Conditions— Right  to  Bbtosn 
Goods. 

If  jewelry  purchased  from  plaintiff  com- 
plied with  the  written  order  therefor,  defendant 
could  not,  the  sale  having  been  made  in  Iowa, 
return  it  to  plaintiff  because  such  jewelry  could 
not  lawfully  be  sold  in  Connecticut  because  of 
fraudulent  stamping,  defendant  being  liable  for 
the  agreed  price,  in  the  absence  of  fraud,  if  the 
goods  received  were  what  he  bought;  but  if 
the  sale  was  procured  by  fraud,  or  if  the  ROods 
received  did  not  in  kind  or  quality,  or  In  being 
stamped  in  a  certain  manner,  substantially  con- 
form to  defendant's  order,  he  could  refuse  to  ac- 
cept them. 

3.  Same— Bendbbirq  Goods  CNSAUk.Bi.K— Et- 

FECT. 

Where  defendant  purchased  jewelry  from 
plaintiff  in  Iowa,  even  if  the  goods  conformed  to 
defendant's  _  order  in  all  other  respects,  yet  if 
plaintiff,  without  defendant's  authority,  caused 
the  goods  to  be  so  stamped  as  to  render  their  sale 
in  Connecticut  unlawful,  defendant  could  refuse 
within  a  reasonable  time  to  accept  them,  and 
could  return  them  to  the  vendor,  and  statements 
In  the  printed  order  that  the  latter  would  boy, 
replace,  or  exchange  goods  did  not  deprive  him 
of  this  right 

4.  Evidence  —  Extbinsic  Evidence  AprEcr- 
INO  Whitings— Contkact  of  Sale. 

In  an  action  for  the  price  of  jewelry,  the 
defense  being  misrepresentation  and  that  plain- 
tiff had  the  goods  so  stamped  as  to  render  tbdr 
sale  illegal  in  this  state,  letters  passing  between 
plaintiff  and  defendant,  including  those  written 
by  and  to  defendant's  attorney,  relative  to  de- 
fendant's refusal  to  accept  the  goods  and  his 
reasons  therpfor,  were  admissible  to  show  the 
conduct  of  the  parties,  but  not  to  change  the 
written  order. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  20,  Evidence,  St  1787-1793.] 

6.  Save  — Opinion  Evidbnob  —  Identitt  of 

Abticles. 

In  an  action  for  the  price  of  jewelry,  the 
defense  being  fraud  and  misrepresentations,  the 
printed  order  therefor  and  all  the  jewelry  being 
before  the  jury,  defendant  was  properly  allowed, 
as  a  witness,  to  indicate  the  articles  covered  by 
the  different  items  of  .the  order,  if  it  did  not  re- 
quire an  expert  to  do'so. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  |  2234.] 

6.  Saue— Subjects  of  Expebt  Testiuoitt— 
Qualitt  of  Jewelbt. 

In  an  action  for  the  price  of  jewelry,  the 
defense  being  misrepresentations  as  to  quality 
and  that  the  goods  were  fraudulently  stamped  to 
indicate  a  superior  class  of  goods,  expert  testi- 
mony that  the  jewelry  was  marked  so  as  to  in- 
dicate that  they  were  made  of  a  better  quality 
of  gold  than  that  actually  used  in  them  was  ad- 
missible to  prove  either  that  such  goods  were  in- 
ferior in  quality  to  those  ordered,  or  that  they 
were  rendered  unsalable  from  being  so  marked 
without  defendant's  order. 

[Ed.  Note.— For  casps  in  point  see  Gent  Dig. 
vol.  20,  Evidence,  i  2328.] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   Isaac  Wolfe,  Judge. 

Action  by  the  Moline  Jewelry  Company 
against  John  J.  Dinnan.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Beversed, 
and  new  trial  ordered. 
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George  E.  Beers  and  Fred  C.  KusscH,  for 
appellant.    Osborne  A.  Day,  for  appellee. 

HAIili,  X  The  plaintiffs  are  copartners 
and  mannfactarers  and  wholesale  dealers  In 
jewelry  In  Iowa  CSty,  Iowa,  with  an  office 
also  In  Moline,  111.  It  appeared  In  evidence 
in  the  trial  conrt  that  at  the  solicitation  of 
the  plaintiffs'  agent,  In  this  state,  the  defoid- 
ant,  who  has  a  store  at  New  Haven,  on  April 
18,  1906,  sent  them  an  order  for  certain  Jew- 
elry. The  order  was  upon  a  printed  form, 
famished  by  the  plaintiffs'  agent,  and  which 
Is  made  a  part  of  the  complaint.  At  the  head 
of  the  form  are  these  words:  "Following  Is  a 
list  of  goods  and  terms  for  onr  $322.25  order." 
There  follows  an  agreement  of  the  plaintiffs 
to  buy  bac^  unsold  goods;  a  list  of  varlona 
kinds  of  described  Jewelry,  with  their  prices, 
amounting  to  $322.25;  '4be  terms  of  pay- 
'  ment,"  either  by  cash  or  by  four  acceptances ; 
a  statement,  under  the  title  of  "Warranty," 
that  the  plaintiffs  will  replace  any  article 
not  wearing  satisfactorily;  and  a  provision 
for  the  exchange  of  goods  purchased  for  otlier 
styles  or  patterns.  The  following  Is  the  lan- 
guage of  the  order  signed  by  the  defendant: 
"Moline  Jewelry  Co.,  Moline,  Illinois— Gentle- 
men: On  your  approval  of  this  order,  please 
deliver  to  us  at  your  earliest  convenience,  f. 
o.  b.  transportation  companies,  either  at  dis- 
tributing point  or  at  factory  point,  $250 
worth  the  above-described  goods,  and  no  oth- 
ers,  on  the  terms  and  conditions  herein  set 
flortli,  and  no  otliers,  all  of  which  I  have  read 
and  found  complete  and  satisfactory."  Under 
the  defendant's  signature  was  the  name  of 
the  salesman  who  solicited  the  CHrder.  On 
April  20,  1906,  the  plaintiffs  delivered  the 
Jewelry  In  conformity  with  the  order,  as 
they  claim,  addressed  to  the  defendant  at 
New  Haven  to  the  United  States  Express 
Company,  and  on  the  same  day  sent  the  de- 
fendant an  invoice  of  the  same,  upon  which 
was  printed:  "All  claims  of  any  nature  must 
be  made  on  receipt  of  this  bill."  "All  bills 
payable  at  Moline,  Illinois."  "No  freight  or 
express  charges  allowed."  The  defendant 
claimed  to  have  proved:  Ttiat,  after  having 
received  the  goods  and  caused  them  to  be  ex- 
amined by  a  competent  Jeweler,  he  on  the 
12th  of  May  wrote  the  plaintiffs  as  follows: 
"The  Moline  Jewelry  Co. — Gentlemen  :  I  hold 
your  goods  subject  to  your  disposal.  The 
terms  are  not  according  to  agreement.  Conse- 
quently I  don't  care  to  have  anything  fur- 
ther to  do  with  them.  They  await  your  in- 
structions." And  that  upon  receiving  a  reply 
from  the  plaintiffs  that  they  had  no  orders 
to  give,  the  defendant,  on  May  19tb,  reship- 
ped  the  goods  to  the  plaintiffs,  who  refused 
to  receive  them,  and  that  they  were  returned 
to  the  defendant,  who  still  holds  them,  sub- 
ject to  the  plaintiffs'  order.  In  his  sul>stl- 
tnted  answer  the  defendant  avers  that  the 
goods  sent  did  not  comply  with  the  order, 
that  the  plaintiffs  fraudulently  substituted 
worthless  and  imitation  goods  for  those  or- 


dered, and  that  he  refused  to  accept  them, 
and  he  claimed  to  have  proved  that  among 
tiie  goods  not  complying  with  the  order  were 
certain  rings,  marked  "E.  14  K,"  indicating 
that  they  were  solid  14-karat  gold,  which 
were  not  solid  gold,  and  other  goods  so  mark- 
ed, either  upon  the  articles  themselves  or 
upon  the  cards  to  which  they  were  attached, 
as  to  render  the  manufacture,  sale,  or  pos- 
session of  them  a  misdemeanor  under  section 
1381  of  the  General  Statutes  of  1902  of  this 
state. 

The  trial  Judge  charged  the  Jury  regarding 
the  effect  of  such  claimed  facts  in  part  as 
follows:  "I  desire  to  call  your  attention  to 
the  claim  made  by  the  defendant  that  the, 
goods  sent  to  him  by  the  plaintiffs,  or  a  con- 
siderable portion  of  them,  at  least,  are  un- 
merchantable for  the  further  reason  that  they 
are  of  such  a  character,  because  of  the  marks 
thereon,  •  •  •  that  it  would  be  in  viola- 
tion of  the  statute  law  of  the  state  for  him 
to  have  them  in  his  possession  for  sale,  and 
that  it  was  equally  unlawful  for  the  plain- 
tiffs to  sell  to  bim  such  goods  In  the  state  of 
Connecticut,  as  he  says  was  done  in  this 
case;  the  contract  having  been  entered  into 
in  New  Haven."  The  court  then  stated  to 
the  jury  the  provisions  of  section  1381,  and 
said:  "If  therefore  the  plaintiffs  sent  to  the 
defendant  goods  which  in  this  state  it  is  un- 
lawful for  one  to  sell  or  have  in  his  posses- 
sion for  the  purpose  of  sale,  then  such  goods 
are  unmerchantable,  and  the  defendant  would 
have  the  right,  as  soon  as  he  discovered  such 
fact,  if  it  be  a  fact,  to  refuse  to  receive  the 
same."  The  court  further  said  to  the  Jury: 
"If  therefore  the  plaintiffs  substantially  fail- 
ed to  fulfill  their  agreement  to  furnish  goods 
of  the  character  thus  agreed  to  be  furnished, 
or  If  the  defendant  has  shown  that  the  goods 
delivered  to  him  contained  articles  that  could 
not  be  sold  or  held  in  one's  possession  with 
Intent  to  sell  without  subjecting  him  to  the 
liabljlty  of  a  criminal  prosecution,  then  the 
defendant  had  the  right,  upon  the  receipt  of 
the  goods,  to  hold  them  for  the  purpose  of 
examination,  and  if  be  found  they  were  not 
In  substantial  conformity  with  the  contract, 
or  were  marked  In  such  a  way  as  to  be  vio- 
lative of  the  statute  I  have  quoted,  he  had 
the  right  to  return  them  to  the  plaintiffs,  pro- 
vided •  •  •  the  examination  and  return 
were  within  a  reasonable  time." 

E'rom  this  language  the  Jury  must  have  un- ' 
derstood  the  court  to  hold  that  the  contract 
of  sale  was  made  In  New  Haven,  and  that 
our  statute  rendered  the  sale  by  the  plaintiffs 
to  the  defendant  Illegal,  if  the  goods  were 
stamped  or  marked  in  the  manner  prohibited 
by  section  1381.  This  was  error.  The  jury 
should  have  been  Instructed  that  the  sale  by 
the  plaintiffs  was  not  made  in  this  state, 
and  that  therefore  it  was  not  rendered  illegal 
by  the  provisions  of  section  1381.  Johnson 
County  Savings  Bank  v.  Walker,  80  Conn. 
509,  69  Atl.  15.  It  was  also  error  to  Instruct 
the  Jury,  as  the  court  in  ^ect  did.  that  th» 
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defendant  might  return  the  goods,  If  they 
were  not  salable  under  section  1381,  erea  If 
they  were  in  conformity  to  the  defendant's 
order.  The  goods  themselves  are  not  before 
us.  Those  which  <K>unsel  endeavored  to  ex- 
hibit In  this  court  were  not  properly  certified 
or  marked  as  parts  of  the  evidence.  If  the 
goods  received  by  the  defendant  comply  with 
the  written  order  in  kind  and  quality,  as 
well  as  in  the  stamping  or  marking  complain- 
ed of,  the  defendant  had  no  right,  having 
bought  them  In  Iowa  or  in  Illinois,  to  return 
them  to  the  vendors,  because  they  could  not 
lawfully  be  sold  In  Connecticut  If  the  de- 
fendant received  Just  what  be  bought,  he  Is, 
In  the  absence  of  fraud,  liable  for  the  agreed 
price.  If,  however,  the  sale  was  procured  by 
the  plaintiffs'  fraud,  or  If  the  goods  received 
by  the  defendant  did  not  either  in  kind  or 
quality,  or  in  being  stamped  or  marked  In 
the  manner  claimed,  substantially  conform 
to  the  defendant's  order,  the  defendant  could 
properly  refuse  to  accept  them,  and  would 
not  be  liable  to  pay  for  them.  Even  If  In  all 
other  respects  the  goods  received  conformed 
to  the  defendant's  order,  ye't  if,  without  the 
authority  of  the  order,  the  plaintiffs  caused 
them,  or  a  considerable  part  of  them,  to  be 
80  stamped  or  marked  as  to  render  it  unlaw- 
ful to  sell  them  in  this  state,  the  defendant 
was  Justified  in  refusing,  in  within  a  reason- 
able time,  to  accept  them,  and  In  returning 
them  to  the  plaintiffs.  And  whether  the 
goods  were  so  marked  without  authority,  or 
were  deficient  In  kind  or  quality,  the  state- 
menlts  In  the  printed  order  that  the  plaintiffs 
would  buy  back,  or  replace,  or  exchange 
goods  did  not  deprive  the  defendant  of  the 
right  to  refuse  to  accept  and  to  return  the 
goods. 

We  find  no  error  In  the  admission  In  evi- 
dence of  the  letters  between  the  plaintiffs 
and  defendant,  including  those  written  by 
and  to  defendant's  attorney,  for  the  purpose 
of  showing  the  conduct  of  the  parties,  and 
not  for  the  purpose  of  changing  the  written 
order. 

The  printed  order  and  all  the  Jewelry  hav- 
ing been  before  the  Jury,  we  perceive  nothing 
Irregular  In  permitting  the  defendant  as  a 
witness  to  indicate  the  articles  covered  by 
the  different  items  of  the  order,  assuming 
that  it  did  not  require  an  expert  to  do  so. 

Expert  testimony  that  articles  of  Jewelry 
were  marked  so  as  to  Indicate  that  they  were 
made  of  a  better  kind  or  quality  of  gold  than 
that  actually  used  In  them  was  admissible 
to  prove  either  that  such  goods  were  inferior 
In  quality  to  those  ordered,  or  that  they  were 
rendered  unsalable  from  being  so  marked 
without  the  defendant's  order. 

We  deem  it  unnecessary  to  discuss  the 
ruling  of  the  court  upon  the  plaintiffs'  motion 
to  set  aside  the  verdict,  or  the  other  numer- 
ous assignments  of  error. 

There  is  error,  and  a  new  trial  is  ordered. 
In  this  opinion  the  other  Judges  concurred. 


(81  Oonn.  Hi) 
NICHOLS  v.  CITY  OF  ANSONIA. 
(Supreme  Court  of  Errors  of  Connecticut    Aug. 

3,  igo&) 

1.  Appeal  and  Ebbob— Riqht  of  Revmw— 
Pabtieb  of  Recobd— MnificiPAi.  Gorposa- 
TIONS— Appeal  bt  Taxpateb. 

A  citizen  and  taxpayer  of  defendant,  in  an 
action  aeainst  a  city,  having  appeared  for  de- 
fendant before  judgment  and  submitted  to  the 
jurisdiction  of  the  court  without  objection  from 
any  i>arty,  and  the  court  having  recognized  him 
as  a  party  interested,  and  permitted  hbn  as 
such  party  to  take  and  perfect  an  appeal,  it  can- 
not be  said  that  such  appeal  is  on  the  face  ot  the 
record  so  manifestly  outside  the  jurisdiction  of 
the  appellate  court  as  to  require  it  to  grant  * 
motion  to  dismiss. 

2.  Evidence— Judicial  Notice. 

'  The  court  takes  judicial  notice  of  the  char- 
ter of  a  city  of  the  state. 

SEd.  Note. — For  cases  in  point,  see  Cent.  DIk, 
.  20,  Evidence,  {  41.] 

3.  Municipal  Gobpobations  —  OoBPOBAiioii 
Counsel — Contbol. 

The  charter  of  a  city  (Sp.  Laws  1901,  p. 
1051,  g  75)  provides  that  the  cort>oraUon  counsel 
shall  be  the  legal  adviser  of  the  city,  and  that  it 
shall  be  his  duty  to  represent  the  city  in  all  civil 
actions  wherein  it  is  interested,  except  as  other- 
wise provided,  and  that  be  shall,  when  so  di- 
rected by  the  mayor  or  board  of  aldermen,  rep- 
resent tne  city  in  all  matters  affecting  Its  in- 
terests pending  before  the  General  Assembly. 
and  shall  perform  all  other  legal  services  which 
may  be  required  of  him  by  the  ooard  of  aldermen 
or  by  law  or  ordinance.  Section  85,  p.  1065, 
provides  that  the  board  of  aldermen  shall  exer- 
cise all  the  powers  conferred  on  the  city,  ex- 
cept as  otherwise  provided.  Section  15,  p.  1038, 
provides  that  the  mayor  may,  whenever  in  his 
judgment  the  interests  of  the  city  demand  such 
action,  employ  additional  counsel  to  assist  the 
corporation  counsel  In  the  trial  of  any  case  in 
which  the  city  is  a  psrty,  except  with  reference 
to  any  matter  pending  before  the  General  As- 
sembly. Held  that  in  the  alnence  of  any  other 
provision  by  whiih  the  city's  power  in  the  di- 
rection of  its  corporation  counsel  can  be  ex- 
ercised, the  power  and  duty  of  the  corporation 
counsel  as  agent  of  the  city  to  conduct  an  action 
pending  in  court  against  the  city,  and  to  deter- 
mine according  to  his  best  judgment  whether  or 
not  it  is  for  the  interest  of  the .  city  that  it 
should  attempt  to  make  a  defense,  can  be  con- 
trolled only  by  the  board  of  aldermen,  and  can- 
not be  so  controlled  by  the  mayor  appointing 
special  counsel  to  malte  a  defen-ie,  notwithstand- 
ing the  corporation  counsel's  determination  that 
there  was  no  defense ;  section  15  merebr  permit- 
ting the  mayor  to  authorize  an  expenditure  for 
the  assistance  of  the  corporation  counsel,  and 
not  vesting  in  him  the  power  of  the  city  to  con- 
trol or  supersede  snch  officer  in  the  exerdse  of 
his  cliarter  powers  and  performance  of  his  char- 
ter duties. 

Appeal  from  Court  of  Cmnmon  Pleas,  New 
Haven  County ;  Isaac  Wolfe,  Judge. 

Action  by  Charles  H.  Nichols  against  the 
city  of  Ansonia  for  services  rendered.  Oa 
failure  of  defendant  to  satisfy  tbe  court  that 
a  bona  fide  defense  would  be  made,  and  its 
neglect  to  file  an  answer,  judgment  was  ren- 
dered for  plaintiff.  Stephen  Charters,  a  citi- 
zen and  taxpayerof  defendant  city,  having  be- 
fore Judgment  entered  an  appearance  In  that 
capacity  for  defendant,  ai^ealed  from  the 
Judgment.  Plaintiff  moves  to  dismiss  the  ap- 
peal   Motion  denied,  and  judgment  affirmed. 
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It  appears  from  the  printed  record  tbat  In 
the  latter  part  of  the  year  1906  the  plaintiOl, 
a  cItU  engineer,  rendered  aerrices  for  the  de- 
fendant city  under  an  agreement  with  Alton 
B.  Farrel,  then  mayor  of  Ansonla,  made  un-- 
der  a  vote  of  the  city  board  of  aldermen 
claimed  to  authorize  such  employment.  Jan- 
oaiy  3,  1807,  the  plaintiff  presented  to  the 
city  bis  bill  for  the  services  so  rendered, 
amounting  to  $084.50.  January  14,  1907,  the 
board  of  aldermen  of  said  city  approved  said 
bin  and  ordered  its  payment  Upon  the  pas- 
sage of  said  order  the  city  clerk  drew  a  check 
for  the  amount  so  due  the  plaintiff  and  pre- 
sented It  to  the  mayor  (the  mayor  then  being 
Stephen  Charters)  to  be  countersigned  by  bim, 
as  provided  by  the  city  charter;  but  the 
mayor  refused  to  countersign  the  same. 
Thereafter,  on  May  23, 1907,  the  plaintiff  com- 
menced this  action,  returnable  to  the  court 
of  common  pleas  on  June  4th.  Robert  L. 
Hunger,  as  corporation  counsel,  duly  entered 
an  appearance  and  represented  the  city  in 
the  action.  June  14th  the  court  heard  a  mo- 
tion, made  by  the  plaintiff,  for  a  disclosure 
of  defense  and  for  judgment  In  said  cause. 
At  this  hearing  the  plaintiff,  the  corporation 
counsel,  and  Walsh  &  McCarthy,  who  bad 
entered  an  appearance  as  attorney  for  the  de- 
fendant, appeared.  The  corporation  counsel 
stated  that  the  city  had  no  defense  to  the 
action.  >Yal8h  &  McCarthy  stated  that  they 
bad  been  appointed  by  Mayor  Charter  to 
appear,  and  that  the  city  had  a  defense.  The 
court,  without  then  passing  upon  the  question 
of  authority  to  represent  Ihe  defendant,  or- 
dered that  the  defendant,  if  it  had  an  answer 
In  the  cause,  should  file  the  same  by  June 
18th.  The  subsequent  hearing  and  interlocu- 
tory proceedings  are  referred  to  In  the  opin- 
ion. January  13,  1908,  the  court  decided  that 
the  corporation  counsel  represented  the  city 
for  the  purpose  of  determining  whether  the 
city  would  or  would  not  make  a  defense,  that 
he  having  stated  that  In  his  Judgment  the  city 
had  no  defense,  and  having  failed  to  file  an 
answer,  his  action  was  that  of  the  defendant, 
and  directed  that  a  paper  filed  with  the  clerk, 
signed  by  Walsh  &  McCarthy  as  attorneys 
for  the  defendant  and  purporting  to  be  the 
answer  of  the  defendant,  be  struck  from  the 
flies.  January  24th,  judgment  was  rendered 
for  the  plaintiff.  Prior  to  the  Judgment  Ste- 
phen Charters  notified  the  derk  that  In  the 
capacity  of  taxpayer  and  citizen  of  Ansonla 
he  entered  his  appearance  for  the  defendant. 
The  court  allowed  Charters  to  take  this  ap- 
peal. The  main  reason  of  appeal  assigned  Is 
the  alleged  error  of  the  court  In  ruling  and 
deciding  that  Walsh  &  McCarthy  had  no  au- 
thority from  the  city  to  conduct  a  defense  on 
its  behalf  against  the  judgment  and  In  opposi- 
tion to  the  action  of  the  corporation  counsel, 
and  that  the  paper  filed  by  them  with  the 
derk  was  not  the  answer  of  the  defendant 
At  the  opening  of  this  court  the  plaintiff  mov- 
ed that  the  appeal  be  dismissed. 


Deals  T.  Wali^,  tm  appeUant  Bdmund 
Zacber,  for  appdiee. 

HAMEBSLBT,  J.  (aftw  stating  the  facts 
as  above).  Did  the  trial  court  rarr  in  recog- 
nizing Robert  L.  Munger,  the  corporation 
counsel  of  the  def«ndant  city,  as  the  author-  ^ 
ijsed  agent  and  attorney  of  the  defendant  for 
determining  wheth^  or  not  the  defendant 
should  file  an  answer  to  the  complaint  and  , 
attempt  to  make  a  defense  to  the  action,  and 
in  refusing  to  recognize  Walsh  &  McCarthy, 
attorneys,  as  having  any  authority  from  the 
defendant  by  which  they  were  entitled,  as 
agents  and  attorneys  of  the  defendant  to 
supersede  the  authority  of  its  corporation 
counsel,  or,  by  filing  an  answer  without  his 
consent  against  his  directions  and  for  the  pur- 
pose of  nullifying  his  action  In  the  conduct 
of  the  cause,  to  conunlt  the  defendant  to  an 
attempted  defense  of  the  action?  This  Is  the 
only  real  question  presented  by  the  appeal 
The  plaintiff  has  raised  a  preliminary  ques- 
tion by  bis  motlcm  to  dismiss  the  appeal  for 
want  of  Jurisdiction  apparent  on  the  face  of 
the  record.  The  two  questions  are  somewhat 
related  and  were  argued  at  the  same  timei 
The  arrangement  of  the  printed  record  and 
the  peculiar  nature  of  the  question  invcrived 
in  the  interlocutory  ruling  of  the  court  as 
well  as  the  unprecedented  application  to  an 
Interlocutory  motion  of  the  rules  regulating 
pleadings,  stating  the  cause  of  action  and  de- 
fenses thereto,  renders  it  difficult  to  treat 
separately  the  questions  raised  by  the  appeal 
and  by  the  motion  to  dismiss. 

There  were  no  pleadings  In  this  action  ex- 
cept the  complaint  and  bill  of  particulars. 
This  appears  from  the  Judgment  file,  which  Is 
as  follows :  "This  .action,  by  writ  and  com- 
plaint, claiming  $800  damages,  as  on  file,  was 
duly  .served  on  the  defendant  as  ai^ears  by 
the  officer's  return  Indorsed  thereon,  and  came 
to  this  court  on  the  first  Tuesday  of  June, 
1907,  when  the  plaintiff  appeared,  and  thence 
by  continuance  to  the  present  time  when  the 
plaintiff  appeared,  but  the  defendant  stated 
that  It  had  no  defense  thereto.  The  court, 
having  heard  the  plaintiff,  finds  that  be  has 
sustained  damages,  as  alleged  in  his  com- 
plaint to  the  amount  of  $726.59  damages. 
Whereupon  It  Is  adjudged  that  the  plaintiff 
recover  of  the  defendant  $726.59  damages  and 
Its  costs,  taxed  at  $73.06." 

The  action  was  returned  to  court  June  4, 
1907.  The  Judgment  was  rendered  January 
24,  1908.  Between  these  dates  the  court  gave 
the  contending  attorneys  an  opportunity  to 
be  heard  as  to  who  represented  the  defend- 
ant in  court  for  the  purpose  of  determining 
whether  the  defendant  would  make  a  defense 
or  not,  and  decided  tbat  the  defendant  was 
represented  for  this  purpose  by  Its  corpora- 
tion counsel,  and  not  by  Walsh  &  McCarthy, 
attorneys.  The  course  of  this  hearing  may 
be  briefly  stated,  according  to  its  legal  sub- 
stance, as  follows:   Prior  to  June  14,  1907, 
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the  plaintiff.  In  pnrsuance  of  tbe  rnles  of 
court  (Connecticut  Practice  Book,  p.  225), 
moved  that  the  attorney  for  the  defendant  be 
required  to  state  to  the  court  whether  a  bona 
fide  defense  would  be  made  to  the  plaintiff's 
action.  If  upon  such  a  motion  the  court  Is 
not  satisfied  that  a  bona  flde  defense  will  be 
made,  It  may  order  Judgment  to  be  entered 
for  tbe  plaintiff.  Jennings  t.  Parsons,  71 
Conn.  413,  42  Atl.  76.  On  June  14,  1907,  a 
hearing  was  had  upon  this  motion.  At  this 
hearing  the  corporation  counsel  appeared  and 
stated  that  the  city  of  Ansonia  had  no  de- 
fense to  the  action.  At  the  same  time  Walsh 
&  McCarthy,  having  previously  entered  their 
appearance  for  the  defendant  with  the  clerk, 
stated  that  they  bad  been  appointed  by  May- 
or Charters  to  appear  In  the  suit,  and  that 
the  city  had  a  defense  thereto.  It  became  a 
question  for  the  court  to  decide  whether  the 
corporation  counsel  or  the  appointee  of  the 
mayor  represented  the  defendant  In  this  mat- 
ter. The  court  postponed  this  decision  and 
further  hearing  and  Inquiry,  and  ordered  that 
the  defendant — leaving  open  the  question  as 
to  who  represented  the  defendant — if  It  had 
on  answer  to  the  cause,  should  file  the  same 
by  June  18,  1907.  On  June  18th  another 
bearing  was  had,  at  which  the  plaintiff,  the 
corporation  counsel,  and  Walsh  &  McCarthy 
appeared.  The  latter  filed  with  the  clerk  a 
paper  signed  by  them  as  attorneys  for  the  de- 
fendant and  purporting  to  be  the  answer  of 
the  defendant  The  corporation  counsel  filed 
no  answer  on  behalf  of  the  defendant,  and 
objected  to  the  filing  of  said  paper  upon  the 
ground  that  the  city  had  no  valid  or  legal 
defense  to  the  action,  that  the  paper  was 
filed  without  his  consent  and  against  his 
wishes  and  Judgment,  and  that  Walsh  &  Mc- 
Carthy bad  no  authority  to  file  said  paper. 
The  plaintiff  moved  to  strike  the  answer  of 
Walsh  &  McCarthy  from  the  flies  on  the 
ground  that  tbe  same  was  not  the  answer  of 
tbe  defendant  city.  The  action  of  each  of  the 
parties  at  this  hearing — of  the  corporation 
counsel  in  declaring  that  the  city  had  no  valid 
defense  and  Insisting  that  he  alone  represent- 
ed the  city  and  was  authorized  to  speak  for 
the  city  In  this  matter,  of  Walsh  &  McCartliy 
In  claiming  that,  as  an  appointee  of  the  may- 
or, they  were  authorized  by  the  defendant 
to  conduct  Its  defense  independently  of  the 
wishes  and  against  the  will  of  the  corporation 
counsel,  and  of  the  plaintiff  hi  moving  that 
the  paper  filed  by  Walsh  &  McCarthy  with- 
out authority  from  tbe  defendant  be  stricken 
from  the  files — presented  to  the  court  the 
same  question,  namely:  Was  the  corporation 
counsel  the  agent  and  attorney  of  the  defend- 
ant for  the  purpose  of  determining  whether 
the  defendant  should  make  a  defense  or  not? 
For  the  determination  of  this  question  there 
was  no  call  for  the  demurrer  and  answer  to 
the  plaintiff's  motion  which  tbe  court  per- 
mitted Walsh  &  McCarthy  to  file.  On  July 
19.  1907,  the  court  announced  that  upon  the 
statements  then  made  by  counsel  It  was  of 


opinion  that  the  corporation  counsel  had  full 
control  of  the  case  on  behalf  of  the  defendant, 
and  that  the  paper  filed  by  Walsh  &  McCar- 
thy Is  not  the  answer  of  the  defendant.  Sub- 
sequently, the  court  permitted  the  parties  to 
have  a  further  hearing  and  to  produce  evi- 
dence claimed  to  have  a  bearing  upon  the 
question  of  the  authority  of  the  corporation 
counsel,  and  again  held  that  the  answer  of 
Walsh  &  McCarthy  was  not  the  answer  of 
the  defendant,  and  granted  the  plaintiff's  mo- 
tion to  strike  It  from  the  files,  and  thereafter, 
upon  motion  of  the  plaintiff,  the  Judgment 
was  rendered.  On  January  13,  1908,  the  last 
day  of  the  hearing  upon  the  conflicting  claims 
of  the  corporation  counsel  and  Walsh  &  Mc- 
Carthy, Stephen  Charters,  being  tbe  same 
person  as  tbe  mayor  under  whose  appoint- 
ment Walsh  &  McCarthy  claimed  to  repre- 
sent the  city,  filed  with  tbe  clerk  a  request  to 
enter  his  (St^hen  Charters')-  appearance  for 
the  defendant  In  the  capacity  of  a  taxpayer, 
citizen,  resident,  and  inhabitant  of  the  city 
of  Ansonia.  After  such  appearance.  Char- 
ters, taxpayer,  took  no  part  In  the  proceed- 
ings until  after  the  rendition  of  Judgment; 
but  three  days  after  tbe  date  of  the  Judg- 
ment, upon  a  hearing  upon  motion  of  the 
plaintiff  that  execution  Issue  Immediately,  he 
objected  to  the  granting  of  that  motion  upon 
the  ground  that  he  desired  to  appeal  from 
the  action  of  the  court.  Subsequently  Char- 
ters, taxpayer,  presented  to  the  court  his  re- 
quest for  a  finding  upon  his  appeal  as  a  de- 
.fendant,  with  which  request  the  court  com- 
plied, and  this  appeal  was  duly  perfected  and 
allowed  by  the  court. 

We  think  the  motion  to  dismiss  the  appeal 
should  be  denied.  Every  taxpaying  inhabi- 
tant of  a  municipal  corporation  may  have 
an  Interest  in  an  action  against  the  corpora- 
tion. Judgment  against  the  corporation  may 
be  enforced  by  a  tax  for  the  payment  of 
which  his  property  Is  liable,  but  under  our 
practice  this  Interest  Is  a  more  direct  one. 
We  have  always  held,  on  grounds  of  public 
policy,  that  each  inhabitant  of  a  town  and 
of  other  quasi  corporations  established  for 
purposes  of  local  government  shall  not  only 
be  liable  through  taxation  to  contribute  a 
proportional  sum  to  the  payment  of  a  Judig- 
ment  against  the  corporation,  but  that  bis 
property  may  in  tbe  first  instance  be  liable 
for  the  whole  amount  of  the  Judgment,  pat- 
ting upon  him  the  burden  of  enforcing  bis 
reimbursement  by  tbe  corporation  of  the 
amount  that  may  be  thus  paid  by  him  be- 
yond his  Just  proportion,  and  for  the  en- 
forcement of  this  policy  we  have  held  tbat 
execution  upon  a  Judgment  against  a  town 
may  be  levied  on  the  property  of  any  one  of 
its  Inhabitants.  Beardsley  v.  Smith,  16  Conn. 
368,  376,  et  seq.,  41  Am.  Dec.  14a  We  have 
applied  by  statute  the  same  rule  of  policy 
to  chartered  cities,  and  have  doubtless  rec- 
ognized tbe  rule  as  applicable  to  all  cities 
unless  altered  by  a  particular  charter  or 
statute.    It  follows,  from  this  direct  person- 
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al  interest  of  each  tazpaylng  freeman  of  a 
city,  that  be  is  entitled  to  be  beard  in  a  suit 
against  the  city  wbicb  may  InTolre  an  ex- 
ecution that  may  be  levied  upon -bis  proper- 
ty, and  we  have  held  in  the  case  of  a  town 
that  any  Inhabitant  may  appear  upon  the 
return  day  of  a  suit  against  the  town  and 
defend  on  behalf  of  the  corporation.  Union 
V.  Crawford,  19  Conn.  331,  333.  This  prac- 
tice, however,  is  in  reality  a  practical  sub- 
stitute for  authority  that  may  be  vested  in 
the  court  to  compel  a  mimicipal  corporation 
to  lay  and  collect  a  tax  and  apply  the  pro- 
ceeds to  the  satisfaction  of  a  Judgment 
agaiitst  it  The  main  value  of  either  prac- 
tice consists  in  the  affirmance  of  a  power 
whose  existence  renders  its  execution  rarely 
necessary.  It  is  manifest  that  every  inhab- 
itant of  a  town  and  every  freeman  of  an  in- 
corporated city  is  not  the  defendant  to  an 
action  against  the  corporation  in  the  same 
sense  as  the  defendant  in  an  action  between 
two  individuals,  and  be  has  been  held  not 
to  be  a  defendant  for  all  purposes.  Klnne 
T.  New  Haven,  32  Conn.  210,  215.  The  rela- 
tioif  of  such  a  defendant  to  the  action 
against  the  corporation.  In  view  of  the  pos- 
sibility of  the  corporation  appearing  by  its 
duly  constituted  agent  and  all  its  corpora- 
tors appearing  individually,  evidently  calls 
for  special  rules  regulating  that  relation. 
The  position  of  such  a  defendant  may  doubt- 
less be  affected  by  provisions  of  particular 
charters,  of  the  practice  act,  and  of  other 
existing  statutes.  It  is  not,  however,  neces- 
sary for  the  disposition  of  this  motion  to 
dismiss  to  consider  how  diiBcultles  which 
might  arise  should  be  dealt  with  under  onr 
existing  law.  It  is  sufficient  that  Mr.  Cliar- 
ters  might  have  appeared  as  an  Interested 
party  defendant  upon  the  return  day  of  the 
writ,  and,  falling  to  appear  then,  he  might 
subsequently  be  permitted  to  appear  up- 
on complying  with  appropriate  regulations. 
This  being  so,  and  he  bavlng  In  fact  appear- 
ed before  Judgment  and  submitted  to  the 
Jurisdiction  of  the  court  without  objection 
from  any  party  to  the  suit,  and,  the  court 
having  recognized  him  as  a  party  interested 
and  permitted  bim  as  such  party  to  take  and 
perfect  an  appeal  to  this  court,  we  caimot 
say  that  the  appeal  thus  taken  is  upon  the 
face  of  the  record  so  manifestly  outside  our 
Jurisdiction  as  to  require  us  to  grant  this 
motion  to  dismiss. 

As  to  the  only  reason  of  appeal  properly 
assigned,  namely,  the  action  of  the  trial  court 
in  recognizing  the  corporation  counsel  as  the 
agent  of  the  city  for  the  conduct  of  the 
cause,  and  in  refusing  to  recognize  Walsh  & 
McCarthy  as  authorized  by  the  city  to  su- 
persede the  corporation  counsel,  or  to  file  an 
answer  and  conduct  a  defense  on  behalf  of 
the  city  without  the  authority  and  against 
the  directions  of  the  corporation  counsel,  we 
think  the  ruling  of  the  trial  court  was  cor- 
rect The  question  is  practically  settled  by 
the  charter  of  Ansonla,  of  which  the  court 


takes  Judicial  notice.  The  charter  estab- 
lishes, as  agents  of  the  city  in  the  execution 
of  Its  powers,  certain  boards  and  officers 
whose  powers  and  duties  are  defined  by  and 
derived  from  the  charter.  Among  these  is 
the  corporation  counsel.  The  charter  pro- 
vides: "Sec.  75.  There  shall  be  in  said  city 
a  corporation  counsel,  who,  at  the  time  of  his 
appointment,  shall  be  an  attorney  and  covm- 
selor  at  law  of  this  state.  He  shall  hold  no 
other  office  in  the  city  government  during 
his  term.  He  shall  be  the  legal  adviser  of 
the  city  and  its  departments,  and  it  shall  be 
his  duty  to  represent  said  city  in  all  civil 
actions  in  any  court  wherein  said  city  is  in- 
terested, except  as  otherwise  provided,  and 
to  give  his  written  opinion  upon  any  legal 
question  wblcb  may  be  submitted  to  him  by 
the  mayor  or  by  the  tward  of  aldermen,  or  by 
any  department,  or  by  any  public  official 
with  the  written  consent  of  the  mayor.  All 
opinions  so  given  by  him  shall  be  recorded  in 
an  indexed  book,  which  book  shall  be  kept 
in  the  office  of  the  corporation  counsel  and 
Shall  be  the  property  of  the  city,  and  such 
opinions  as  the  mayor  may  direct  shall  be 
published  In  the  year  book  Issued  next  after 
such  opinions  are  given.  He  shall,  when  so 
directed  by  the  mayor  or  board  of  aldermen, 
represent  the  city  in  all  matters  pending  be- 
fore the  General  Assembly  affecting  the  In- 
terests of  said  city,  and  he  shall  perform  all 
other  legal  services  which  may  be  required  of 
him  by  the  board  of  aldermen  or  by  law  or 
ordinance.  He  shall  annually,  on  or  before 
the  tenth  day  of  October,  make  a  written  re- 
port to  the  mayor  of  his  doings  for  the  year 
ended  on  the  thirtieth  of  September  next  pre- 
ceding, showing  the  condition  of  all  unfinish- 
ed business  in  his  hands."  Sp.  Laws  1901, 
p.  1051.  In  addition  to  the  powers  pertain- 
ing to  the  corporation  counsel  of  a  city  in 
accordance  with  our  known  and  settled  prac- 
tice, and  In  addition  to  the  powers  involved 
In  constituting  the  corporation  counsel  the 
legal  adviser  of  the  city  government  in 
which  he  shall  hold  no  other  office,  and-  of 
every  department  and  officer  of  that  govern- 
ment, this  section  confers  upon  the  corpora- 
tion counsel  the  power  and  Imposes  upon  him 
the  duty  to  represent  the  city  In  all  civil  ac- 
tions in  any  court  wherein  the  city  Is  inter- 
ested, except  as  otherwise  provided.  There 
Is  In  the  charter  no  other  provision  affecting 
his  power  to  represent  the  city,  except  that 
which  provides  that  in  matters  pending  be- 
fore the  General  Assembly  he  shall  repre- 
sent the  city  only  when  so  directed  by  the 
mayor  or  by  the  board  of  aldermen.  The 
power  and  duty  of  the  corporation  counsel, 
as  the  agent  of  the  city,  to  conduct  an  action 
pending  in  court  against  the  city  and  to  de- 
termine according  to  his  best  Judgment 
whether  or  not  it  is  for  the  Interests  of  the 
city  tliat  it  should  att^npt  to  make  a  defense 
in  that  action,  can  be  limited  and  controlled 
only  by  the  city  itself  acting  through  its 
board  of  aldermen.    By  tlte  express  terms  of 
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the  charter  (section  85)  the  board  of  alder- 
men "shall  exercise  all  the  powers  conferred 
upon  the  said  city,  ezceiM:  as  otherwise  pro- 
vided." There  is  no  provision  in  the  char- 
ter by  which  the  city's  power  in  the  direc- 
tion of  its  corporation  counsel  can  be  other- 
wise exercised.  When  therefore  it  appeared 
to  the  trial  court  that  Mr.  Munger  was  the 
corporation  counsel  of  the  defendant  dty, 
and  that  his  power  as  such  officer  had  not 
been  limited  or  modified  by  any  action  of  the 
city  through  its  board  of  aldermen  or  other- 
wise, the  court  was  authorized  to  accept  the 
statement  of  Mr.  Munger  that  the  city  had 
no  valid  defense  and  did  not  Intend  to  make 
a  defense,  as  the  statement  of  the  defendant 
itself,  and,  being  satisfied  as  to  these  facts, 
It  was  authorized  to  order  Judgment  for  the 
plaintiff. 

The  claim  of  Walsh  &.  McCarthy  upon  the 
interlocutory  hearing,  and  the  claim  of  the 
appellant  upon  this  appeal.  Is  this:  The 
charter  vests  In  the  mayor  the  power  of  con- 
trolling the  action  of  the  corporation  counsel 
In  the  conduct  of  any  case  in  court  by  ap- 
pointing special  counsel  In  that  case,  who 
thus  become  for  the  conduct  of  that  case  the 
special  agent  of  the  city  to  whose  authority 
the  corporation  counsel  must  yield.  The  ar- 
gument is  that  the  corporation  counsel  Is 
only  the  general  agent  of  the  city,  subject 
at  any  time  to  have  his  agency  limited  or 
superseded  by  the  appointment  of  a  special 
counsel  for  the  conduct  of  a  particular  case, 
and  that  the  exercise  of  this  power  of  the 
city  Is  vested  In  the  mayor.  The  claim  Is 
thus  summed  up  in  the  appellant's  brief: 
"All  the  power  in  the  city  with  respect  to 
the  hiring  of  additional  or  other  counsel,  as 
the  case  may  be,  is  vested  by  the  express 
provisions  of  the  charter  In  the  mayor." 
This  claim  Is  based  upon  the  language  of 
the  concluding  sentence  of  section  15  of  the 
charter,  which  reads  as  follows :  "The  may- 
or shall  assign  one  or  more  patrolmen  to 
act  as  truant  officers  In  enforcing  the  gen- 
eral statutes  regarding  school  attendance 
•  •  •  and  may,  whenever  In  his  Judg- 
ment the  Interests  of  the  city  demand  such 
action,  employ  additional  counsel  to  assist 
the  corporation  counsel  In  the  trial  of  any 
case  In  which  the  city  is  a  party,  except 
with  reference  to  any  matter  pending  be- 
•fore  the  General  Assembly."  We  think  this 
language  recognizes  the  power  of  the  corpo- 
ration counsel,  as  conferred  In  section  75, 
to  represent  the  city  In  all  civil  actions,  and 
requires  him  to  conduct  every  action  with- 
out paid  assistance,  unless  in  a  particular 
case  the  interests  of  the  city  may  Justify 
an  expenditure  for  assistance,  and  in  such 
case  permits  the  mayor,  if  In  his  Judgment 
the  interests  of  the  city  demand  such  action, 
to  employ  additional  counsel  to  assist  the 
<iorporatlon  counsel  in  the  trial.  The  pur- 
ixjse  Is  to  permit  the  mayor  to  authorize  and 
control  an  expenditure  for  the  assistance  of 
the  corporation  counsel,  and  not-  to  vest  In 


the  mayor  the  power  of  the  city  to  control 
or  supersede  that  officer  In  the  exercise  of 
his  charter  powers  and  pertormance  of  bis 
charter  duties.  This  clause  of  section  15, 
whether  read  by  itself  or  in  connection  with 
general  expressions  used  In  granting  other 
powers  to  the  mayor,  or  in  connectl<m  with 
the  general  scheme  of  government  establish- 
ed by  the  charter,  does  not  expressly  nor  by 
necessary  implication  sustain  the  extraordi- 
nary claim  of  the  appellant 

It  is  unnecessary  to  consider  what  might 
have  been  the  duty  of  the  court  If  the  hear- 
ing before  It  had  disclosed  anything  In  the 
nature  of  collusion  or  other  misconduct  lia- 
ble to  result  In  a  practical  fraud  upon  the 
city,  for  the  finding  Is  explicit  that  the  good 
faith  of  the  corporation  counsel  In  his  con- 
duct  of  the  case  was  conceded,  and  his  legal 
competency  to  properly  represent  the  defend- 
ant was  unquestioned. 

There  Is  no  error  In  the  Judgment  of  the 
court  of  common  pleas.    All  concur. 


(n  Conn.  U6) 

0'NEIt.L  V.  KILDUFF  et  ur. 

(Supreme  Court  of  Elrrors  of  Connectlcnt.    Aug; 
8,  190&) 

1.  FRAXTDTnjSKT     COHVETA.NCES  —  CONSIDEBA- 
TIOH. 

By  arrangement  between  K.,  hia  wife,  and 
J.,,K.,  owning  a  half  interest  in  land  worth  $10.- 
(XX),  qaitclaimed  it  to  J.,  owner  of  the  other  half 
interest,  receiving  nothing  therefor,  and  J.  trans- 
ferred the  entire  property  to  K.'b  wife,  receiv- 
ing therefor  $10,000,  raised  by  mortgage  there- 
on. Beld,  in  an  action  to  compel  conveyance  by 
the  wife  for  the  benefit  of  the  hnsband  s  credit- 
ors of  the  property  conveyed  to  her  by  him,  that 
the  conveyance  to  her  was  without  vainable  con- 
sideration. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudnlent  Conveyances,  §  199.] 

2.  Sake— Rights  of  Subsequknt  Cbeditorb. 

A  voluntary  conveyance  by  one  continuous- 
ly insolvent  from  the  time  thereof  is  void  as 
against  his  trustee  in  bankruptcy,  though  noae 
of  his  then  existing  debts  remain. 

3.  Receivers— Appointment. 

An  order,  made  after  judgment  for  plaintiff 
in  an  action  by  a  trustee  in  bankruptcy  to  com- 
pel a  transfer  to  him  of  real  estate  conveyed  by 
the  bankrupt  to  his  wife  without  consideration. 
appointing  a  receiver  to  take  charge  of  the  prop- 
erty, collect  the  rents,  pay  charges  against  the 
property  for  maintenance,  and  hold  the  balance 
till  further  order  of  the  court,  is  within  the  pow- 
er of  the  court. 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Gager,  Judge. 

Action  by  F.  B.  O'Neill,  trustee  in  bank- 
ruptcy, against  Edward  G.  Kllduff  and  wife. 
to  compel  the  wife  to  transfer  to  platntlflf 
property  conveyed  to  her  by  her  husband 
without  valuable  consideration  and  in  fraud 
of  creditors.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

The  complaint  states  two  causes  of  action. 
No  question  arises  as  to  the  first  cause.  The 
other  Is  stated  In  a  "second  count,"  which  al- 
leges. In  substrnce:  That  on  Jnne  16,  1902. 
the  defendant  Edward  O.  Eilduft  conveyed  to 
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hts  wife,  the  defendant  Margaret  B.  Inidaff, 
his  Interest  in  the  piece  of  land  in  Watev- 
bnry  described  In  the  complaint  wlthotit  Val-' 
nable  consideration  therefor;  that  at  this 
time  ISdward  G.  KUduff  and  bis  brother 
John  H.  KlldnfP  were  partners  under  tlie 
firm  name  of  E.  O.  Eilduff  ft  C!o.,  condnctlng 
a  clothing  store  in  said  Waterbury,  and  con- 
tinned  this  business  until  July  7,  1904,  when 
Edward  O.  KlldnfT  and  John  H.  KUdnff,  aa 
partners  for  the  partnership  and  each  In- 
dividually, were  duly  adjudicated  bankrupts, 
and  the  plaintiff  appointed  trustee;  that  at 
the  time  of  said  conveyance  Edward  O.  Kll- 
duff  and  the  partnership  were  both  Insolvent, 
and  Edward  O.  KUdnff  made  the  conveyance 
with  the  Intent  to  defraud  his  creditors  and 
the  creditors  of  the  firm  with  the  purpose  of 
concealing  said  property  and  removing  It 
out  of  the  hands  and  reach  of  his  creditors 
and  the  creditors  of  the  Arm;  that  such  con- 
veyance was  a  voluntary  conveyance,  made 
with  the  purpose  of  concealing  said  proper- 
ty from  the  creditors  of  Edward  O.  Kllduff 
and  the  firm,  and  of  preventing  the  property 
from  being  tatien  and  applied  to  the  payment 
of  their  debts.  The  answer  denied  the  al- 
legations of  the  complaint,  and  the  trial  court 
found  the  Issues  thus  raised  for  the  plain- 
tiff, and  ordered  that  the  defendant  Margaret 
B.  Kllduff  convey  to  the  plaintiff  said  piece 
of  land,  subject  to  an  outstanding  mortgage 
of  $10,000. 

Among  other  evldentla]  facts  affecting  the 
cause  of  action  as  stated  in  the  second  count, 
the  finding  for  appeal  states  the  following: 
The  land  described  was  'purchased  by  Ed- 
ward O.  Kllduff  and  William  S.  Jones,  a 
brother  of.  Mrs.  Kllduff,  In  1889,  a  year  and 
t\ro  months  before  said  partnership  was 
formed,  and  none  of  the  money  belonging  to 
the  firm  went  Into  the  property.  The  pur- 
chase was  made  by  Elldnfl  and  Jones  with 
the  intention  of  some  day  transferring  the 
land  equally  to  their  respective  wives,  which 
plan  was  not  carried  out.  The  transfer  to 
Mrs.  Eildnff  was  accomplished  in  this  man- 
ner: June  16,  1902,  pursuant  to  an  agree- 
ment between  them,  the  defendant  Edward 
G.  KUduff  quitclaimed  his  interest  in  the  said 
South  Main  street  property  to  the  said  Wil- 
liam S.  Jones,  and  then  Jones  sold  and  trans- 
ferred the  entire  property  to  the  defendant 
Margaret  E.  Kllduff,  and  recelv^  from  her 
for  his  one-half  Interest  the  sum  of  $10,000, 
which  she  obtained  by  giving  her  note  and 
mortgage  upon  the  entire  property.  For  sev- 
eral years  before  this  Mrs.  Kllduff  had  man- 
aged the  property,  and  the  business  was  not 
mixed  up  with  the  partnership  affairs.  The 
only  consideration  paid  by  Mrs.  Kllduff  was 
the  $10,000  raised  by  the  mortgage  and  paid 
to  Jones.  The  value  of  the  land  above  the 
$10,000  mortgage  was  $9,000.  When  the  part- 
nership was  formed,  Edward  G.  Kllduff  put 
$17,000  Into  the  business  and  had  a  three- 
fourths  interest.  His  brother  furnished  no 
money  or  property,  but  was  familiar  with  the 
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traslUesa  and  had  a  one-four%  Interest.  Tho 
dm  was  In  fact  insolvent  In  the  spring  of 
1801,  and  continued  to  be  Insolvent  until  ad- 
Judged  bankrupt  In  July,  1004,  when  its  Ila< 
bUitles  were  about  $27,000  and  its  assets 
about  $7,900.  It  did  not  appear  that,  at  the 
time  of  the  conveyance. to  Mrs.  KUdnff,  Ed- 
ward G.  Kllduff  actually  fcnew  or  admitted 
the  insolvency  of  the  firm,  but  fall  knowledge 
of  Its  Insolvent  condition  was  available  to 
him  from  its  books  and  papers  in  the  exercise 
of  reasonable  diligence,  and  be  was  chargeable 
with  notice  of  such  insolvency.  At  the  time 
of  said  transfer,  Edward  G.  KUduff  was  al- 
ready Insolvent  and  chargeable  with  notice 
of  his  Insolvency.  By  such  transfer,  prop- 
erty of  the  value  of  $9,000  was  voluntarily 
and  without  consideration  removed  from  the 
reach  of  his  creditors  and  the  creditors  of 
said  partnership.  It  did  not  appear  that  in 
June,  1902,  either  Edward  O.  or  John  H. 
Kllduff  owed  debts  other  than  partnership 
debts.  No  evidence  was  offered  to  show,  and. 
it  did  not  appear,  that  any  debt  or  duty  of 
Bdward  G.  Kllduff  or  of  the  firm  of  B.  G. 
KUdnff  ft  Co.,  which  belonged  to  any  other 
person  in  June,  1902,  was  stUI  unpaid  and 
tasatlBfled  on  July  7,  1904.  Upon  the  trial 
ho  evidence  was  offered  to  show  Oiat  either 
of  said  partners  had  any  property  otiier  than 
as  herein  stated,  nor  was  any  claim  made 
thdt  either  owned  any  other  property,  but 
said  case  was  argued- and  determined  upon 
the  theory  that  the  ownership  and  posses- 
sion of  property  was  covered  by  said  part- 
nership property  and  said  two  pieces  of  real 
estate  hereinbefore  mbntloned. 

Lucien  P.  Burpee  and  Terrence  F.  Car- 
mody,  for  appellants.  John  J.  O'Neill  and 
Nathaniel  R.  Bronson,  for  appellee. 

HAMERSLBT,  J.  (after  stating  the  facts 
as  above).  The  court  might  lawfully  infer, 
from  the  state  of  the  evidence  and  the  con- 
duct of  the  parties  in  the  presentation  of 
the  evidence  and  of  their  ease  upon  argu- 
ment, that  from'  June  16,  1902,  the  time  of 
the  voluntary  conveyance  in  question,  untU 
the  bankruptcy  proceedings  In  July,  1904, 
all  the  property  owned  by  Edward  G.  Kllduff 
and  his  brother,  both  Individually  and  as 
partners,  was  the  partnership  assets  and  the 
piece  of  land  In  question.  The  transactions 
in  respect  to  the  piece  of  land  mentioned  In 
the  first  count  do  not  affect  the  questions 
before  us.  The  essential  facts  upon  which 
the  Judgment  of  the  trial  court  is  based  are 
these :  In  July,  1902,  Edward  G.  KUduff  ac- 
complished a  voluntary  conveyance  to  his 
wife  of  property  belonging  to  him  individual- 
ly of  the  value  of  $9,000.  This  property,  and 
the  property  of  the  business  firm  of  which 
he  and  his  brother  were  sole  members  and 
to  which  he  had  furnished  all  the  money  put 
into  the  business  and  In  which  he  had  a 
three-fourths  Interest,  constituted  all  the 
property  belonging  to  him  and  his  brother  in- 
dividually and  as  partners.    At  this  time  tha 
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partnership  was  IhsoIveDt,  and  all  the  prox>- 
erty  of  the  partnership  and  of  the  individual 
partners  -was  Insufficient  to  pay  the  partner- 
ship debts.  Edward  G.  Kildnff,  in  the  exer- 
cise of  reasonable  diligence  In  the  examina- 
tion of  the  hooics  and  papers  of  his  firm, 
would  have  had  full  knowledge  of  this  in- 
solvent condition.  The  partnership  and  its 
members  continued  to  be  thus  insolvent  and 
continued  the  partnership  business  until 
July,  1904,  when,  as  partners  and  individual- 
ly, EilduS  and  his  brother  were  duly  ad- 
judged banlirupts,  having  then  liabilities  of 
about  $27,000  and  assets  of  about  $7,900. 
Upon  these  facts  the  court  correctly  held 
that  Mrs.  Kilduff  could  not  hold  the  prop- 
erty thus  transferred  to  her  by  voluntary 
conveyance  as  against  the  trustee  in  bank- 
ruptcy. Our  state  early  adopted  as  a  part 
of  its  common  law  the  broad  principle  of 
public  policy  that  "every  man  should  pay  his 
debts  with  Us  estate,  be  it  what  it  will  be, 
either  real  or  personal,"  and,  if  his  estate  l>e 
Insufficient  to  pay  all  creditors,  each  one 
shall  have  a  "suitable  proportion  to  his 
debt"  This  principle  has  influenced  the 
course  of  our  legislation  and  judicial  de- 
cisions in  respect  to  insolvency  and  underlies 
our  statute  against  fraudulent  conveyances 
as  well  as  against  preference  of  creditors 
with  a  view  to  insolvency.  It  is  in  view  of 
this  principle  that  our  statute  against  fraud- 
ulent conveyances,  first  enacted  in  1702,  has 
been  construed,  extended,  and  applied.  Cur- 
tis V.  Lewis,  74  Conn.  368,  50  Atl.  878;  1 
Swift's  Dig.  266,  281,  282;  Trumbull  v.  Hew- 
itt, 62  Conn.  448,  455,  26  Atl.  350.  Our  law 
is  now  settled  that  a  voluntary  conveyance 
by  an  Insolvent  is  void  as  against  his  credit- 
ors as  obnoxious  to  the  principles  of  our 
common  law  and  to  the  construction  we  have 
given  to  our  statute  against  fraudulent  con- 
veyances. Quinnipiac  Brewing  Co.  v.  Bltz- 
glbbons,  71  Conn.  80,  85,  40  Atl.  913,  and 
cases  there  cited;  Whittlesey  v.  McMahon, 
10  Conn.  138,  142,  26  Am.  Dec.  389;  Abbe  v. 
Newton,  19  Conn.  20,  27;  Clarke  v.  Black, 
78  Conn.  467,  471,  62  Atl.  757. 

The  defendants  claim  that  the  facts  ap- 
pearing in  the  finding  are  legally  inconsist- 
ent with  the  court's  conclusion  that  the  con- 
veyance to  Mrs.  Kilduff  was  without  valu- 
able consideration.  There  is  plainly  no  merit 
in  this  claim.  Clarke  v.  Black,  78  Conn. 
467,  472,   62  Atl.   757. 

There  Is  only  one  other  alleged  error  stat- 
ed in  the  assignment  which  calls  for  special 
mention.  The.  defendant  strenuously  urges 
that  the  voluntary  conveyance  to  Mrs.  Kil- 
duff is  not  void  as  against  the  trustee  in 
bankruptcy,  because  It  does  not  appear  that 
any  debt  or  duty  of  her  husband  or  of  Ills 
firm  which  belonged  to  any  other  person  at 
the  date  of  the  conveyance  was  still  unpaid 
and  unsatisfied  at  the  time  of  the  bankrupt- 
cy. The  claim  is  that  the  voluntary  convey- 
ance of  a  debtor  actually  Insolvont  is  not 
void  as  against  subsequeiii  <-ruaiVur^  unless 


the  subsequent  de^ts  are  contracted  while 
the  particular  debts  existing  at  the  date  of 
the  conveyance,  or  some  of  them,  are  still 
unpaid.  This  claUn,  as  applied  to  this  case,  is 
not  in  accord  with  our  law.  In  Paulk  v. 
Cooke,  39  Conn.  566,  it  appeared  that  Cooke 
made  a  voluntary  conveyance  to  bis  wife 
while  largely  indebted,  although  not  actually 
insolvent;  his  assets  exceeding  his  liabilities 
by  a  little  more  than  the  value  of  the  prop- 
erty conveyed.  He  continued  his  business, 
and  14  months  after  the  conveyance  a  trus- 
tee in  insolvency  was  appointed;  the  assets. 
Including  the  property  conveyed,  being  in- 
sufficient to. meet  the  liabilities.  During  the 
14  months  from  the  date  of  the  conveyance 
to  the  appointment  of  the  trustee,  Cooke  had 
paid  all  the  creditors  existing  at  the  time 
of  the  conveyance  except  one,  although  his 
indebtedness  was  not  thereby  diminished,  but 
continuously  Increased.  The  action  was 
brought  by  the  trustee  in  Insolvency  against 
Mr.  and  Mrs.  Cooke.  We  held  that  the  trus- 
tee was  entitled  to  recover  the  property  thus 
voluntarily  conveyed,  and  stated  the  con- 
trolling principle  thus:  "But  it  U  said  that 
the  debts  which  existed  at  the  time  that  this 
conveyance  was  made,  have  since,  with  one 
exception,  been  paid,  and  that  a  voluntary 
conveyance  can  be  impeached  only  by  those 
who  were  creditors  at  the  time,  not  by  sub- 
sequent creditors.  This  principle  clearly 
has  no  application  where  there  has  been  a 
continued,  unbroken  indebtedness.  The  debts 
are  owed,  though  they  may  be  due  to  new 
creditors.  It  Is  a  most  unsubstantial  mode 
of  paying  a  debt,  to  contract  another  of  equal 
amount.  It  is  the  merest  fallacy  to  call  such 
an  act  getting  out  of  debt.  From  the  time  of 
this  conveyance  Mr.  Cooke  continued  to  be 
in  debt,  and  at  the  time  of  this  assignment 
that  indebtedness  had  largely  increased." 
This  principle  has  been  recognized  in  buI>- 
sequent  decisions  (Quinnipiac  Brewing  Co.  v. 
Fitzgibbons,  supra),  and  applies  with  greater 
and  controlling  force  to  the  present  case.  As 
applied  to  a  case  like  the  present  one,  we 
think  the  principle  is  sound.  It  assumes  that 
the  property  of  an  Insolvent  trader  Is  charg- 
ed with  the  payment  of  his  debts,  and  that 
a  gift  of  any  substantial  part  of  that  prop- 
erty, even  if  binding  as  between  the  donor 
and  donee,  charges  the  property  given  with 
the  satisfaction  of  the  insolvent's  indebted- 
ness. It  Is  the  condition  of  insolvency,  rath- 
er than  a  deliberate  intent  to  injure  or  de- 
fraud any  particular  person,  that  invalidates 
the  conveyance.  It  is  true  that  the  insolvent 
may  continue  his  business  without  bis  true 
condition  being  known  so  fortunately  as  to  be- 
come entirely  free  from  debt.  He  then  wUI 
hold  his  property  absolutely  with  a  complete 
right  to  give  it  away,  and  in  this  way  he  may 
satisfy  also  the  charge  to  which  the  proper- 
ty he  gave  away  while  insolvent  was  sub- 
ject Expressions  have  been  used  in  the  de- 
cision of  cases  involving  a  state  of  facts  dif- 
ferent from  that  in  the  present  case,  which. 
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If  read  apart  from  their  ssttlnsf,  apparently 
give  some  support  to  the  defendants'  claim; 
but  our  attention  has  been  called  to  no  case 
where,  upon  a  state  of  facts  such  as  that 
found  by  the  trial  court,  a  voluntary  convey- 
ance has  been  held  good  as  against  the  trus- 
tee In  bankruptcy.  An  insolvent  has  no  prop- 
erty he  can  legally  give  away.  All,  whether 
In  his  possession  or  that  of  his  donee,  Is 
charged  with  the  satisfaction  of  his  Indebt- 
edness. Insolvency  is  the  cause  of  this 
charge.  The  cause  and  Its  effect  are  coex- 
istent. The  charge  cannot  be  released  so 
long  as  the  cause  continues,  and  the  trustee 
In  bankmptcy  takes  all  the  insolvent's  prop- 
erty (Including  that  he  has  illegally  conveyed 
during  the  Insolvency)  for  equal  distribution 
among  the  then  existing  creditors. 

After  the  rendition  of  judgment,  the  court, 
upon  application  of  the  plaintiff,  appointed  a 
receiver  to  take  charge  of  the  land  which 
was  the  subject  of  the  judgment,  to  collect 
the  rents,  pay  proper  sums  chargeable 
against  the  premises  in  connection  with  the 
maintenance  of  the  same,  and  to  hold  the 
balance  until  further  order  from  the  court. 
The  appeal  assigns  error  in  making  this  or- 
der. Such  an  order  was  within  the  power  of 
the  court.  2  Swift's  Dig.  178.  It  Is  un- 
necessary to  discuss  the  sufficiency  of  the  ap- 
plication, even  If  that  question  can  be  regard- 
ed as  properly  raised  by  the  appeal.  In  this 
case  the  defendants  can  suffer  no  harm. 

There  is  no  error  In  the  Judgment  of  the 
superior  court    All  concur. 


<S1  Coon.  DO) 

WILLIAMS  V.  TAYLOR  et  aL 

(Supreme  Court  of  Brrors  of  Connecticut.    Asg. 
S,  190a) 

1.  eixkcdtobs  and  adkimstratobs  —  sai4b— 
Whsn  Axtthorized  —  Fob  Pathkm  o» 
Ijcgacies— Necessity. 

Where  testator  bequeathed  409  shares  of 
stock  eqaally  among  his  children,  it  was  not  nec- 
essary to  sell  the  stock  in  order  to  distribute  the 
shares  equally,  as  the  administrator  and  trustee 
thereof  m  whose  name  the  slock  stood  might 
transfer  136^  shares  to  each  of  the  children  or 
their  representatives. 

2.  Sake. 

Testator  bequeathed  409  shares  of  stock  in 
trust,  the  income  to  be  paid  to  his  wife  for  her 
life,  and  on  her  death  to  his  three  children.  The 
wife  thereafter  died,  and  two  of  the  children  ap- 
plied for  an  order  to  sell  the  stock  in  one  block, 
stating  that  they  would  pay  $100,000  for  it,  but 
if  It  was  divided  into  three  shares,  and  the  stock 
itself  distributed,  it  would  be  worth  only  $60,- 
000;  their  purpose  being,  with  the  409  shares 
added  to  their  own  holdings,  to  have  a  majority 
of  the  stock  and  increase  the  value  thereof  to 
them.  The  otiier  legatee  had  .some  200  shares 
of  the  same  stock,  which  added  to  the  one-tbird 
she  would  receive  if  the  shares  were  distributed, 
would  give  her  a  majority  thereof  and  increase 
the  value  of  her  shares.  Gen.  St.  1902,  S  352, 
provides  that  the  probate  court  l)efore  final  set- 
tlement, may  order  the  sale  of  personal  proper- 
ty if  for  the  interest  of  the  estate.  Held,  that 
since  the  sale  of  the  stock  would  not  be  for  the 
best  interest  of  the  estate,  except  to  benefit  two 
of  the  three  legatees  to  the  extent  that  it  injured 
til*  thiid>   the  stock  should  not  be  sold,  but 


should  be  distributed  equally  among  the  three 
legatees. 

Appeal  from  Superior  CJourt,  New  Haven 
County;  Howard  J.  Cnrtls,  Judge. 

Action  by  Ella  S.  Williams  against  Frank- 
lin A.  Taylor,  administrator,  and  others,  for 
an  application  for  order  of  sale  of  personal 
property  held  by  an  administrator.  From  a 
decree  denying  the  application,  plaintiff  ap- 
peals.    Affirmed. 

Charles  G.  Root,  for  appellant  Luclen  F. 
Burpee  and  Terrence  H.  Carmody,  for  ap- 
pellee Mary  B.  R.  Munson. 

HALL,  J.  Archibald  B.  Rloe,  late  of  Wa- 
terbury,  died  testate  in  March,  1893,  leaving 
a  widow,  Sarah  H..  Rice,  and  three  chil- 
dren, Frederick  B.  Rice,  Mary  B.  Munson, 
and  Ella  S.  Williams.  His  estate  was  inven- 
toried at  $89,726.83,  consisting  of  the  home- 
stead described  in  the  second  clause  of  bis 
will,  of  the  value  of  $16,000,  and  personal 
property  of  the  value  of  $74,991.31,  which 
Included  409  shares  of  the  stock  of  the 
Apothecaries'  Hall  Company,  a  corporation 
located  in  Waterbury,  with  a  capital  stock 
of  800  shares  of  the  par  value  of  $25  each, 
appraised  in  said  Inventory  at  $30,675,  and 
household  furniture  appraised  at  $150. 

The  following  are  provisions  of  the  tes- 
tator's will,  of  which  said  Frederick  B.  Rice 
was  the  executor: 

"Second.  I  give,  devise  and  bequeath  to 
my  wife,  Sarah  Houghton  Rice,  the  sum  of 
thirteen  hundred  ($1,300)  dollars  per  year, 
the  same  to  be  paid  quarterly  for  and  during 
her  natural  life;  and  do  further  give  to  my 
said  wife  the  personal  use  of  my  dwelling 
house,  No.  83  Grand  street,  together  with  the 
household  furniture,  pictures  and  books 
therein  contained,  so  long  as  she  shall  desire 
personally  to  occupy  the  same. 

"Third.  I  direct  that  my  executor  herein- 
after named,  shall  hold  and  possess  my 
stock  In  the  Apothecaries'  Hall  Company, 
and  from  the  dividends  thereon,  to  pay  said 
sum  of  thirteen  hundred  ($1,300)  dollars  to 
my  said  wife  and  the  surplus  of  said  divi- 
dends to  divide  annually  among  my  three 
children  hereinafter  named,  share  and  share 
alike. 

"Fourth.  1  give,  devise  and  bequeath  all 
the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  to  my  three  children, 
Mary  B.  Munson,  Frederick  B.  Rice  and  Ella 
S.  Williams,  share  and  share  alike,  to  be  to 
them  and  to  their  respective  heirs  and  as- 
signs forever." 

Frederick  B.  Rice  proceeded  to  settle  said 
estate,  and  on  February  8,  1894,  presented 
his  administration  '  account  to  the  court  of 
probate,  which  was  allowed  and  was  not 
appealed  from,  showing  the  payment  of  all 
the  debts,  and  the  exxjenses  of  settlement  of 
the  estate,  and  payment  to  the  legatees  un- 
der the  win  of  the  remainder  of  the  estate, 
excepting  said  homestead  and  furniture,  and 
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said  400  shares  of  stock  and  $56.64  In  easb, 
which  property  and  money  are  described  In 
the  acconnt  as  "to  be  held  In  trust"  On  the 
20th  of  May,  1895,  said  F.  B.  Rice  filed  an 
acconnt  of  "F.  B.  Rice,  Trustee,  Estate  of 
A.  E^  Rice,"  la  which  he  charged  blmself 
with  the  trust  property  shown  to  have  been 
In  bis  bands  npon  the  settlement  of  his 
executor's  account  of  February  8,  1804,  and 
on  the  31st  of  January,  1901,  filed  a  trustee 
acconnt  of  said  estate  In  which  he  charged 
himself  with  the  Apothecaries'  Hall  Com- 
pany stock  and  other  trust  property.  Both 
of  which  accounts  were  accepted  by  the 
court  of  probate.  Archibald  E.  Rice  died 
March  28,  1893,  and  FredferiCk  B.  BlCe  and 
Helen  M.  Rice  are  bia  executors  and  sole 
devisees  and  legatees.  Sarah  H.  Rice,,  the 
widow  of  the  testator,  Archibald  E.  Bice, 
died  October,  1906.  On  the  17th  of  July, 
1906,  upon  the  Application  of  the  apptilan^ 
Ella  S.  Williams,  Franklin  A.  Taylor  was  by 
the  court  of  probate  appointed  administra- 
tor d.  b.  n.  e.  t  a.  of  the  estate  of  said  tes- 
tator, Archibald  E.  Rice,  and  said  Taylor 
thereupon  caused  a  certificate  of  said  409 
shares  of  stock  to  be  issued  to  himself,  aa 
such  administrator,  and  on  the  28th  of  An^ 
gust,  1907,  when  ordered  by  tte  probate 
court,  upon  the  at^lication  of  the  appellee 
Mary  B.  Munson,  filed  an  account  in  which 
be  charged  himself  with  the  409  shares  of 
Apothecaries'  Hall  Company  stock  at  $102.- 
S60^  the  homestead  at  ^0,000,  and  the  furni- 
ture at  $1&0. 

On  the  20tb  of  March,  1907,  the  appellant, 
Ella  S.  Williams,  made  a  written  application 
to  the  court  of  probate,  alleging  that  said 
409  shares  of  the  stock  of  the  Apothecaries' 
Hall  Company  belonged  to  the  estate  of 
Archibald  E.  Rice,  that  said  Taylor  was  ad- 
ministrator and  trustee  thereof,  that  it  was 
necessary  to  sell  said  stock  to  settle  said 
estate,  that  If  sold  in  a  block  It  was  worth 
flOO,000,  that  such  a  sale  would  best  pro- 
mote the  Interest  of  the  owners  thereof  and 
of  the  estate,  and  asking  for  an  order  for  the 
sale  of  the  same,  as  one  block  of  stock. 
This  application  was  d^iied  by  the  probate 
court,  and  said  applicant  appealed  to  the 
superior  court  Upon  the  trial  of  the  appeal 
In  the  superior  court  these  facts  appeared: 
At  the  time  of  the  death  of  A.  B.  Rice's  wid- 
ow, Sarah  H.  Rice,  the  appellee  Mary  B.  Mun- 
son, and  her  two  daughters,  and  I.  P.  Kellogg, 
the  husband  of  one  of  said  daughters,  al- 
ready owned  276  other  shares  of  the  stock  ot 
said  Apothecaries'  Hall  Company,  and  there- 
fore the  distribution  to  Mary  B.  Munson  of 
one-third  of  the  400  shares  left  by  her  father 
would  make  her  and  her  said  family  owners 
of  a  majority  of  all  the  stock  of  the  com- 
pany. Said  I.  P.  Kellogg  has  for  some  years 
been  a  director  and  the  president  and  gen- 
eral manager  of  said  Apothecaries'  Hall 
Company  at  a  salary  of  $3,000  a  year.  Fred- 
erick B.  and  Helen  Rice,  representatives 
ot  Archibald  Ek  Bice,  deceased,  also  request^ 


ed  that  the  ordler  of  side  applied  for  Aonld 
be  made,  and  they  and  the  appellant,  Ella 
B.  Williams,  stated,  in  substance,  at  the 
trial,  that  If  the  409  shares  in  the  bands 
of  the  trustee  and  administrator  shoald  be 
sold  as  one  bkx^  of  stock,  thus  giving: to  the 
purchaser  of  them  a  majority  of  the  stock 
of  said  company,  they  would  pay  $100,000  for 
it,  but  that,  if  said  shares  should  be  dis- 
tributed to  Oie  legatees  in  three  parcels,  they 
would  sell  the  stock  received  by  them  at  the 
rate  of  409  shares  for  $60,000;  that  is,  $40,- 
000  for  the  two-thirds  of  said  edtafes  which 
th^  would  together  receive.  And 'the  trial 
court  ad(H)ted  these  as  the  respective  values 
of  the  409  shares  In  the  hands  of  the  ad- 
ministrator and  trustee  if  so  sold  as  one 
block,  and  if  distributed  in  three  lots,  and 
held  uncomblned  vtdth  other  stock,  snfll- 
cient  to  make  a  majwlty  of  an  the  stock  of 
the  company.  ^I?be  trial  court  held  that  it 
was  not  necessary  to  sell  said  stock  In  order 
to  settle  the  estate,  that  it  was  not  for  the 
best  Interest  of  the  estate  that  it  should  be 
sold,  and  that  It  was  not  now  subject  to  sale 
at  tb«  order  of  the  probate  court,  and  ren- 
dered judgment  dismissing  the  appeal. 

While  we  recognize  the  force  of  the  argu- 
ments in  support  of  the  appellee's  elaims  (1) 
that  the  provision  of  the  third  cUuse  of'  the 
will,  requiring  the  executor  to  hold  this  stock 
during  the  life  of  the  widow,  and  to  pay  the 
surplus  of  the  dividends,  over  $1,300,  to  the 
children  equally,  read  in  connection  with  the 
fourth  clause,  giving  the  residue  to  the  three 
children  equally,  indicates  an  Intention  of  the 
testator  that  this  particular  stock  should  be 
divided  equally  among  them  upon  the  death 
of  their  mother,  and  (2)  that  since  it  appears 
from  the  executor's  accepted  final  account 
that  the  debts  and  bequests,  except  of  the 
remainder  In  the  trust  property,  have  been 
fully  paid,  and  that  the  stock  In  question  has 
been  delivered  by  the  executor  to  the  trus- 
tee. It  can  no  longer  be  subject  to  sale  as  a 
part  of  the  testator's  estate,  we  find  It  un- 
necessary. In  sustaining  the  judgment  of  the 
trial  court,  to  place  our  decision  upon  either 
of  these  grounds,  and  shall  assume,  for  the 
puiposes  of  this  case,  that  the  409  shares  of 
stock  were  not  specifically  bequeathed  in  re- 
mainder to  the  three  children  of  the  testator, 
and  also  that  they  are  still  a  part  of  the  es- 
tate of  Archibald  E.  Rice.  Section  352,  Qen. 
St.  1902,  under  which  the  application  for  an 
order  of  sale  Is  made,  provides  that  courts 
of  probate  before  the  final  settlement  of  any 
estate  may  order  the  sale  of  personal  proj)- 
erty  if  It  shall  find  it  for  the  Interest  of  such 
estate.  The  trlbl  court  has  held  that  It  was 
not  for  the  best  interest  of  the  estate  of  the 
testator  that  the  sale  asked  for  should  be 
made.  Unless  this  conclusion  Is  inconsistent 
with  the  facts  found,  it  is  sufficient  to  sup- 
port the  judgment. 

It  is  said  first  by  the  appellant  that  the 
sale  asked  for  is  for  the  best  Interest  of  the 
estate,  because  It  is  necessary  that  a  sale 
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should  be  made  to  enaUe  tbe  admlnlBtrator 
to  distribute  the  400  shares  eaually  among  the 
three  children  of  the  testator.  This  Is  not 
BO.  There  is  nothing  to  prerent  Mr.  Taylor, 
-who  Is  both  administrator  and  trustee^  and 
In  whose  name  the  stock  stands,  from  trans- 
ferring 1S6V4  shares  of  It  to  each  of  the  two 
surviving  children  of  the  testator  and  to  the 
representatives  of  the  deceased  child. 

Again,  the  appellant  arg^ues  that  since  the 
court  has  found  that.  If  sold  In  a  block,  the 
409  shares  Is  worth  ?100,000,  but,  If  distribut- 
ed and  not  combined  with  other  stock,  It 
would  be  worth  but  $60,000,  It  necessarily 
follows  that  the  proposed  sale  would  be  for 
tbe  best  Interest  of  the  estate,  Inasmuch  as 
thereby  the  two  living  legatees  and  the  repre- 
sentatlyea  of  the  third  would  each  receive 
fl3,000  more  In  money  than  they  would  If  the 
stock  should  be  distributed.  This  argument 
Is  fallacious.  The  ofTer  to  pay  $100,000  for 
the  400  shares  Is  practically  made  by  two  of 
the  legatees,  the  appellant,  Mrs.  WQIlams, 
and  the  rq)re8entatlves  of  Frederldc  B.  Rice. 
If  they  make  the  purchase,  since  there  are 
no  creditors,  they  will,  as  legatees  of  the  resi- 
due of  the  estate,  receive  two-thirds  of  the 
avails  of  the  salft  To  the  extent  of  two- 
thirds  of  the  409  shares  they  will  in  a  sense 
be  buying  what  belongs  to  them,  and  they 
will  receive  back  what  they  pay  for  It.  If 
tbey  make  the  purchase  at  the  price  named, 
they  win  really  be  only  paying  Mrs.  Munson 
$33,333.33,  which  la  the  real  value,  as  found  by 
tbe  court,  of  one-third  of  tbe  409  shares  when 
sold  as  one  block.  But  by  4uch  so-called  pur- 
chase the  remaining  two-thirds  of  the  409 
shares  which  they  receive,  and  which  if  dis- 
tributed to  them  would  be  worth  but  $40,000, 
-will  become  worth  $66,066.66.  But  while 
these  two  purchasers  will  be  thus  benefited 
by  such  sole,  Mrs.  Munson  and  her  family 
will  be  Injured  to  tbe  same  extent  that  such 
purchasers  will  be  benefited,  for  the  reason 
that  from  Mrs.  Munson's  failure  to  obtain 
her  one-third  of  the  409  shares,  the  value  ot 
tbe  276  shares,  which  she  and  her  family  now 
bold,  will  be  worth  some  $26,000  less  than  It 
would  be  If  the  409  shares  should  be  dis- 
tributed to  the  three  legatees.  The  same  re- 
sult would  follow  as  to  tbe  gain  of  these  two 
legatees  and  the  loss  of  the  other  if  the  ap- 
pellee should  be  compelled  to  purchase  her- 
self the  409  shares  for  $100,000,  or  if  some 
third  party  should  buy  It  at  that  price.  If 
the  appellee  should  make  the  purchase,  she 
would  have  to  pay  $66,606.66  for  the  two- 
thirds  of  the  400  shares,  which,  if  distribut- 
ed to  the  two  other  legatees,  would  be  worth 
to  them  but  $40,000,  and  which,  when  pur- 
chased by  her,  would  be  worth  no  more  than 
tbe  latter  sum,  since  she  would  require  no 
part  of  It  to  give  her  the  control  of  the  en- 
tire stock  of  tbe  company.  If  a  third  party 
should  make  the  purchase,  the  appellee  would 
be  deprived  of  more  than  the  $26,000  which 
would  hflj-e  been  the  Increased  value  of  her 
present  holdings  if  tbe  stock  had  been  dis- 


tributed, and  the  other  two  legatees  would  be 
gainers  to  the  same  amount. 

The  application  for  an  order  to  sell  is  not 
made  by  the  administrator,  but  by  one  of  tbe 
legatees.  If  granted,  it  would,  in  effect,  com- 
pel the  appellee  to  either  sell  her  Interest  In 
her  father's  estate  at  a  loss,  or  buy  that  of 
the  other  legatees  at  the  same  loss.  The  sole 
would  ()«  for  the  best  Interest  of  the  estate 
in  no  other  way  than  it  would  benefit  hm  ot 
the  three  legatees  to  the  extent  that  It  would 
Injure  the  third.  By  a  distributloo  of  the 
stock  complete  Justice  will  be  done  to  all  tbe 
legatees.  Upon  the  facts  found,  the  court 
would  not  have  been  Justified  In  granting  tbe 
order  asked  for. 

There  is  no  error  in  the  Judgment  dismiss- 
ing tbe  appeal    All  concur. 


(81  Cona.  UU 
WOLFE  V.  HATHBWAT  et  sL 
(Snireme  Oonrt  of  Errors  of  Connecticut.    Anc. 
8,  1908.) 

1.  Wilis— OOSBTBtrcnOW—lRTKNT    OF    TESTA- 
TOR—ATTKN  DART  CnOUUSTANCEfi. 

The  cardinal  rule  in  constrning  wills  is  that 
the  intent  of  the  testator  be  discovered  and  ef- 
feetneted,  if  possible,  if  such  intent  is  not  con- 
trary to  a  positive  rale  of  law,  and  in  so  doine 
all  parts  of  tbe  will  should  be  taken  together  and 
examined  in  the  light  of  the  circumstances  sur- 
rouBdtng  the  testator;  the  Question  being,  not 
what  be  meant  to  say,  but  wnat  be  said. 

[BM.  Note.— For  cases  in  point  see  Cent.  Die. 
vol.  49,  WUls,  I  915a] 

2.  Same— Gknkbal  Ihikntioh. 

If  the  leading  feature  of  a  will  is  equality 
or  impartiality  in  making  bequests,  the  courts 
will  Iean,_  in  doubtful  cases,  to  such  conBtruc- 
tion  as  will  carry  out  the  scheme  of  equality. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dit 
vol.  49,  Wilis,  i  971.] 

8.   SaUE — LiANOUAQE    Ot   iNSTBtrMXKT— APFLI- 
OATION  TO  PARTrcmAB  PBOVISIONS. 

The  meaning  of  the  lan^age  of  a  will  can- 
not be  determined  by  «n  arbitrary  rule  of  legal 
definition,  but  depends  on  tbe  peculiar  provi- 
sions and  character  ot  the  particular  will,  which 
must  to  a  large  extent,  interpret  itself. 
4.  Sams— Oboinabt  ob  TECHnicAi,  Meahiito. 

While  it  is  presumed  a  testator  used  lan- 
guage in  its  usual  and  legal  sense,  this  pre- 
sumption will  not  bold  when  an  examination  of 
a  will  in  the  light  of  surrounding  circumstances 
shows  that  testator's  intent  will  not  be  effectu- 
ated if  so  interpreted,  and  that  the  language  was 
used  in  another  sense ;  that  meaning  being  taken 
4bich  the  testator  himself  attached  to  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  9T4,  975.] 

6.   SAMB>— SUPPLTINO  OwnTED  WOKDB. 

Where  a  testator  omits  words  necessary  to 
express  the  meaning  intended,  and  tbe  intended 
meanin.?  is  clearly  inferable  from  the  whole  will, 
tbe  court  will,  by  construction,  supply  tbe  omit- 
ted words. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  {  981.] 

6.  Same— CoNBTBuoTioir  iiT  Favob  of  Vazid- 

ITT. 

If.  two  modes  of  construing  a  will  are  per- 
missible, one  of  which  will  make  a  bequest  an 
illegal  perpetuity,  while  by  the  other  construc- 
tion it  would  be  valid,  the  latter  mast  be  prefer- 
red. 

[EH.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  i  OCT.] 
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7.  SaUB— GONSTBITOTIOIC  AOAIItST  INTBSTAOT. 

There  is  a  presumption  against  testator's 
intent  to  leave  any  part  of  Iiis  estate  intestate, 
bat  a  construction  required  by  tlie  terms  of  a 
will  cannot  be  avoided  because  it  leads  to  entire 
or  partial  intestacy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wills,  Si  964,  965.] 

8.  SAMB— CONSTBOCTION  IN  Fatob  o»  Vamd- 
ITT— Against  Pebpetuitt. 

Tbe  codicil  of  testatrix's  will  gave  a  certain 
sum  in  trust,  the  income  to  be  paid  equally  to 
her  sons,  M.  and  J.,  so  long  as  they  might  live, 
and,  at  the  death  of  either  or  both,  to  their 
"heirs  at  law,"  respectively,  one-half  to  M.'s 
heirs,  and  one-half  to  J.'s  heirs,  and,  "at  the 
death  of  their  wives  and  children,"  the  property 
to  be  given  directly  and  equally  to  the  sons' 
grandchildren.  Both  sons  had  children  at  tes- 
tator's death,  but  neither  bad  grandchildren. 
Held,  that  it  was  apparent  that  testatrix  used 
the  words  "heirs  at  law"  as  descriptive  of  the 
class  thereafter  defined  as  "wives  and  children," 
and,  to  avoid  the  creation  of  an  illegal  perpetu- 
ity, the  will  would  be  so  construed. 

HBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL_49,  WUls,  S§  1090-1093.] 

9.  Samk  —  Debionation   of  Leoatees— Wife 
or  Son— Wife  at  Testatrix's  Death. 

Where  a  will  gave  a  certain  sum  in  trust, 
the  income  to  be  paid  equally  to  testatrix's  two 
sons  so  long  as  they  might  live,  and  at  their 
death,  to  their  wives  and  children,  and  directed 
that  on  the  death  of  the  wives  and  children  the 
property  be  given  to  the  sons'  grandchildren,  the 
wives  designated  as  beneficiaries  will  be  con- 
strued to  include  only  the  wives  of  the  sons  at 
testatrix's  death,  and  not  any  woman  who  be- 
came the  wife  of  either  of  them  thereafter. 

10.  Same— OoNSTBUcrrioN. 

A  will  gave  a  sum  in  trust,  the  income  to  be 
paid  equally  to  testatrix's  two  sons  as  long  as 
they  might  live,  and  at  the  death  of  either  or 
both  to  their  wives  and  children,  and  at  the 
death  of  the  wives  and  all  the  children  of  the 
sons  the  property  to  be  given  directly  and  equal- 
ly to  their  grandchildren.  Held,  that  the  provi- 
sion giving  the  property  to  the  grandchildren 
should  be  read  distributively,  bo  that  the  money, 
the  income  of  which  was  payable  to  either  son, 
and  thereafter  to  bis  wife  and  children,  should 
go  to  the  grandchildren  of  that  son  as  principal. 
TEd.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  1147.] 

11.  TBUST8— Bequests  in  Tbust— Tebmina- 

TION. 

Where  money  was  given  in  trust  by  a  will, 
the  income  to  be  paid  equally  to  testatrix's  two 
sons  until  their  death,  then  to  their  wives  and 
children,  and  on  the  death  of  the  wives  and  chil- 
dren the  property  to  be  given  equally  to  their 
grandchildren,  nntil  the  trust  to  pay  over  the 
income  ceases  and  the  time  arrives  to  pay  over 
the  principal,  the  property  remains  in  the  hand* 
of  tlie  trustees  as  a  trust  fund.  ■ 

12.  Pebpetuities  —  FtTTOBE  Contingent  Es- 
tates—Wills— Remaindebs. 

Where  a  will  gave  money  in  trust,  the  in- 
come to  be  paid  equally  to  testatrix's  two  sons 
until  their  death,  then  to  their  wives  aud  chil- 
dren, and  on  the  death  of  the  wives  and  chil- 
dren the  propprty  to  be  given  equally  to  the 
sons'  grandchildren,  the  sons  having  children  but 
no  grandchildren  at  testatrix's  death,  the  provi- 
sions in  favor  of  the  grandchildren  are  void,  as 
in  contravention  of  the  statute  against  ;perpetn- 
ities,  and  the  remainder  given  them  is  intestate 
property. 

£Ed.  Note.— For  cases  in  iioint,  see  Cent.  Dig. 
vol.  39,  Perpetuities,  {  32.] 

Case  reserved  from  Superior  Court,  Fair- 
field County;   William  S.  Case,  Judge. 

Action  by  Charles  H.  Wolfe,  trustee, 
against  Clara  T.  Hatheway  and  others  for 


the  construction  of  the  will  and  codtdl  of 
Amanda  B.  Trulock,  deceased.  Facts  found 
and  questtons  of  law  reserved.  Questions 
answered,  with  directions  to  render  Judg- 
ment 

Amanda  B.  Trulock,  late  of  Bridgeport, 
died  August  20,  1891,  leaving  a  considerable 
estate,  both  real  and  personal,  a  will,  execut- 
ed March  13,  1883,  and  a  codicil  thereto, 
executed  November  23,  1889,  bath  duly  pro- 
bated. She  was  survived  by  four  sons, 
Nichols  B.,  J.  Burtou,  James  U.,  and  Mar- 
shall S.,  who,  with  Clara  T.  Hatheway,  a 
daughter  of  a  deceased  daughter,  were  her 
only  heirs  at  law.  Nichols  B.  and  Marshall 
S.  still  Burviye,  as  does  Clara  T.  Hatheway. 
James  H.  died  in  1907,  leaving  a  widow  and 
four  children.  Marshall  S.  has  a  wife  and 
one  child.  The  dates. of  the  marriages  of 
these  two  sons  are  'not  given  in  the  record, 
although  it  would  appear  that  James  H. 
was  married  long  before  the  testatrix's  death 
and  the  making  of  her  codiciL  No  grand- 
children have  yet  been  bom  to  either  of 
these  sous.  The  will  created  a  trust  in  favor 
of  Clara  T.  Hatheway,  bequeathed  h^  the 
testatrix's  wearing  apparel  and  Jewelry, 
and  then  gave  all  the  rest  of  her  estate  to 
the  four  sona  "to  be  divided  equally  be- 
tween them  and  to  thoir  belrs  and  assigns 
forever."  The  codicil  was  as  follows: 
"Whereas,  by  my  last  will  and  testament, 
dated  March  13,  1883,  in  arttde  fourth  I 
gave  and  bequeathed  the  rest  of  my  estate, 
real  and  personal,  to  my  four  sons,  Nichols 
B.,  Joseph  B.,  Marshall  B.,  and  James  H. 
Trulock,  to  be  divided  equally  between  them 
and  to  their  heirs  and  assigns  fbrever,  I  do 
hereby  revoke  that  part  of  this  article  fourth 
which  gives  to  my  sons  Marshall  S.  and 
James  H.  Trulock  absolutely  one-fourth  of 
my  residuary  property  to  each,  and  instead 
thereof,  I  do  hereby  give  and  bequeath  the 
sum  of  one  thousand  dollars  absolutely  to 
each,  and  the  remaining  one-half  of  my 
residuary  estate  to  my  sister,  Marda  Beards- 
ley,  and  to  my  friend,  Lnclnda  T.  Mont- 
gomery, In  trust;  whom  I  hereby  request,  as 
they  may  deem  necessary  for  counsel,  to 
call  upon  Morris  B.  Beardsley,  Esq.,  or  B. 
B.  Beardsley,  my  brother,  both  of  this  city 
of  Bridgeport,  Ct,  and  I  hereby  direct  that 
the  Income  of  the  said  one-half  of  my  resid- 
uary estate  be  paid  equally  to  my  two  sons, 
Marshall  and  James  H.  Trulock,  semiannual- 
ly, as  long  as  they  may  live  and  at  the 
death  of  either  or  both,  to  their  heirs  at  law 
respectively.  One-half  of  said  half  to  Mar- 
shall S.  Trulock's  heirs  and  the  other  half 
to  James  H.  Trulock's  heirs,  and  I  hereby 
direct  that  at  the  death  of  their  wives  and 
all  the  children  of  the  said  Marshall  8.  and 
James  H.  Trulock,  that  the  said  property 
may  be  given  directly  and  equally  to  their 
grandchildren,  whenever  they  may  become 
of  age  and  whenever  or  as  soon  as  In  the 
judgment  of  the  said  trustees  or  their  suc- 
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cessora  -with  their  advisor,  they  may  think 
beet,  and  I  hereby  request  that  no  bond  be 
required  of  my  sister,  Marcla  Beardsley,  and 
Lnclnda  T.  Montgomery,  as  trustees,  but  a 
bond  Should  be  required  of  their  succes- 
Bors.**  The  estate  was  duly  settled  and  final 
account  acc^ted  August  25,  1892.  By  this 
account  the  residue  of  the  estate  waa  shown 
to  be  $109,707.77,  all  In  personalty.  Distri- 
bution followed,  wherein  the  sum  of  $27,4%.- 
94  was  set  out  to  the  trustees  named  in  the 
codicil  as  trustees  for  the  benefit  of  James 
H.  Trulock  and  others,  and  a  like  sum  in 
like  manner  for  the  benefit  of  Marshall  S. 
Trulock  and  others.  Said  trustees  accepted 
said  trusts  and  qualified.  April  3,  1901, 
they  resigned,  and  on  April  13,  1901,  they 
were  succeeded  by  the  plaintUt,  who  quali- 
fied and  Is  now  acting.  Other  facta  found, 
not  being  Involved  In  the  opinion  of  the 
court,  need  not  be  rehearsed. 

Morris  B.  Beardsley  and  Samuel  F.  Beards- 
ley,  for  plaintiff.  Alfred  B.  Been,  for  de- 
f^idant  Amanda  L.  T.  Curtis. 

PKBNTICE,  J.  (after  Stating  the  facts  as 
above).  The  questions  presented  arise  out 
of  the  ambiguous  language  whldi  the  tes- 
tatrix used  in  the  Inartlfidally  framed  codi- 
cil to  her  will.  The  principles  which  are  to 
be  observed  in  interpreting  the  instrument 
are  familiar  ones.  The  cardinal  rule  that 
the  Intent  of  the  testator  is  to  be  sought 
after  and  carried  into  effect,  if  that  Intent 
can  be  discovered,  has  been  sufficiently  ex- 
pressed and  Is  not  contrary  to  some  positive 
rule  of  law.  Allyn  v.  Mather,  9  Conn.  114, 
126;  Mathewson  v.  Saunders,  11  Conn.  144, 
149;  Jackson  v.  Alsop,  67  Conn.  249,  252,  34 
Atl.  1106;  Chesebro  v.  Palmer,  68  Conn.  207, 
218,  86  Atl.  42.  In  the  search  for  the  In- 
tent of  the  testator,  all  parts  of  the  will 
are  to  be  taken  into  consideration;  Allyn  v. 
Mather,  9  Conn.  114,  125.  And  they  are  to 
be  examined  in  the  light  of  the  circumstan- 
ces which  surrounded  the  testator  when  he 
made  it  Buggies  v.  Bandall,  70  Conn.  44, 
48,  38  Atl.  885.  The  question  Is,  not  what 
did  the  testator'  mean  to  say,  but  always 
what  did  he  say.  Weed  v.  Scofleld,  73  Conn. 
670,  676,  49  Atl.  22.  If  a  leading  feature 
of  a  will  is  equality  or  impartiality,  the 
courts  will  lean,  In  case  of  a  doubtful  clause, 
to  such  a  construction  as  will  carry  out  the 
scheme  of  equality.  Farnam  v.  Famam,  53 
Conn.  261,  289,  2  Atl.  325,  5  Atl.  682;  Wheel- 
er V.  Fellowes,  52  Conn.  238,  241.  The  mean- 
ing of  language  used  cannot  be  determined 
by  an  arbitrary  rule  of  legal  definition,  but 
depends  in  each  case  on  the  peculiar  provlMons 
and  character  of  the  special  will  in  question, 
which  must  to  a  large  «xtent  be  its  own  In- 
terpreter. Chesebro  v.  Palmer.  68  Conn.  20T, 
213,  86  Atl.  42.  While  there  is  a  presump- 
tion that  the  testator  med  language  in  Its 
usual  and  legal  sense,  this  presumption  will 
be  overthrown  when  an  examination  of  the 


Instrument  in  the  light  of  the  surrounding 
circumstances  clearly  shows  tliat  the  in- 
tent of  the  testator  will  not  be  effectuated 
by  so  interpreting  It,  and  that  the  language 
was  used  in  another  sense.  In  such  case 
that  meaning  will  be  attached  to  the  lan- 
guage which  the  testator  attached  to  it  when 
he  used  It  Gold  v.  Judson,  21  Conn.  616, 
625;  Gerard  v.  Ives,  78  Conn.  485,  489,  62 
Atl.  607.  Words  Of  an  Inartiflclally  drawn 
will  may  thus  have  a  meaning  given  to 
them  which  they  do  not  ordinarily  or  prop- 
erly possess.  Hurd  v.  Shelton,  64  Conn. 
496,  498,  30  Atl.  766.  Wliere  a  testator  has 
omitted  words  Which  are  necessary  to  ex- 
press the  meaning  intended,  and  the  intend- 
ed meaning  is  clearly  inferable  from  the 
will  taken  as. a  whole,  the  court  will  by  con- 
struction supply  the  omitted  words.  Kel- 
logg V.  Mix,  87  Cofln.  243,  247.  If  two 
modes  of  construction  are  fairly  open,  one 
of  which  win  turn  a  bequest  into  an  illegal 
perpetuity,  while,  by  following  the  other.  It 
would  he  valid  and  operative,  the  latter 
mode  must  be  preferred.  Woodruff  v.  Marsh, 
63  Conn.  125,  136,  26  Atl.  846,  38  Am.  St 
Rep.  346.  There  is  a  presumption  against 
the  intent  of  a  testator  to  leave  any  part 
of  his  estate  Intestate;  but  a  construction 
required  by  the  terms  of  a  will  cannot  be 
avoided  because  it  leads  to  Intestacy,  in 
whole  or  in  part  Warner  v.  WlUard,  54 
Conn.  470,  472,  9  Atl.  186;  State  v.  Smith, 
62  Conn.  657,  663;  Jackson  v.  Alsop,  67 
Conn.  2«,  252,  84  Atl.  1106;  Bill  v.  Payne, 
62  Conn.  140,  142,  25  Atl.  354. 

The  testatrix  in  her  will  treated  her  four 
sons  with  strict  equality  and  impartiality. 
Her  purpose  to  favor  no  one  of  them  to  the 
advantage  of  another.  In  so  far  as  her  de- 
sire to  secure  to  each  the  most  certain  as- 
surance of  the  benefits  of  her  intended  boun- 
ty would  enable  her  to  do  so  under  the  law, 
is  equally  apparent  in  the  codicil.  She  orig- 
inally gave  one-quarter  of  her  residuary  es- 
tate to  each  son  absolutely.  Circumstances 
apparently  arose  between  the  years  of  1883, 
when  the  will  was  made,  and  1889,  when  the 
codicil  was  executed,  or  were  in  the  latter 
year  foreseen  as  possible,  which  led  her  to 
the  conclusion  that  the  benefits  of  her  boun- 
ty would  be  more  certainly  or  premanently 
assured  to  her  intended  beneficiaries  if  the 
shares  originally  given  to  two  of  the  sons 
were  surrounded  by  the  safeguards  of  a 
trust  This  naturally  led  to  provisions  with 
respect  to  these  shares  which  give  the  ap- 
pearance of  partiality,  but  It  Is  only  the  ap- 
pearance. The  same  quantum  of  property, 
less  $1,000  given  outright  is  placed  under 
the  trust  In  each  case  as  was  originally  giv- 
en absolutely,  and  the  beneflta  of  it  are  plain- 
ly Intended  to  be  confined  to  the  son  during 
his  life,  and  after  his  death  to  his  immediate 
family  and  stock  until  such  stock  should 
cease  to  be.  The  duty  of  expressing  the  tes- 
tatrix's purpose  in  a  codicil  was  unfortunate- 
ly performed  by  some  one  who  knew  little  of 
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the  proper  nee  and  meaning  of  legal  worOs 
and  phraseolog;.  Never th«le«B,  a  careful 
reading  of  ttie  language  used  to  embody  the 
trusts  which  were  desired  to  be  created,  in 
the  light  of  the  accepted  principles  already 
noticed,  reveals  the  Interpretation  which 
should  be  placed  thereon.  ' 

The  provisions  which  relate  to  the  rights 
of  the  two  sons  Marshall  S.  and  James  H.,  al- 
though dimislly  framed,  present  no  questions. 
It  Is  clear  and  conceded  that  to  each  Is  given 
the  net  income  of  one  of  the  four  equal  shares 
into  which  the  residuary  estate  Is  divided 
during  his  life,  less  $1,000.  The  codicil  adds : 
"And  at  the  death  of  either  or  both  to  their 
heirs  at  law  respectively."  It  Is  apparent 
from  the  Immediately  following  context  that 
the  testatrix,  in  her  ignorance,  of  legal  rela- 
tions and  legal  terms,  here  used  the  term 
"heirs  at  law"  as  descriptive  of  the  class  of 
persons  more  particularly  defined  by  her  Im- 
mediately afterward  as  "wives  and  chil- 
dren," and  that,  to  avoid  the  creation  of  an 
Illegal  perpetuity,  it  ought  to  be  so  Interpret- 
ed. This  is  the  group  of  persons  who  would 
most  naturally  be  suggested  to  her  mind  as 
next  to  her  sons  In  the  order  of  hec  scheme 
of  trust  benefactions  and  as  the  one  preced- 
ing In  order  the  grandchildren  in  whose  fa- 
vor the  next  provision  of  the  codicil  ran. 
The  wives,  thus  designated  as  co-beneflciaries 
of  income  with  children,  will  be  Interpreted 
to  (Include  only  those  women  who  occupied 
that  position  at  the  death  of  the  testatrix, 
and  not  any  woman  or  wom«i  who  since  that 
time  may  have  come  Into  that  position. 
Beers  v.  Narramore,  61  Conn.  13,  19,  22  Atl. 
1061;  St  John  V.  Dann,  66  Conn.  401,  405, 
34  Atl.  110.  The  term  for  which  the  payment 
of  income  la  thus  directed  to  be  made  to  the 
surviving  wife  and  children  of  the  sons,  re- 
spectively, Is  defined  by  the  Immediately  fol- 
lowing provisions  already  referred  to,  to  wit: 
"And  I  hereby  direct  that  at  the  death  of 
their  wives  and  all  the  children  of  the  said 
Marshall  S.  and  James  H.  Trulock  t^at  the 
said  property  may  be  given  directly  and 
equally  to  their  grandchildren,"  etc.  This 
language  Is,  of  course,  to  be  read  dlstribu- 
tlvely,  and  as  though  the  word  "respectively" 
had  been  Inserted  after  the  names  of  the 
sons  as  an  accurate  expression  of  the  testa- 
trix's manifest  intent  would  have  dictated, 
so  that  the  net  Income  derived  from  the  share 
of  the  testatrix's  estate  of  which  the  net  in- 
come was  payable  to  either  of  said  sons  dur- 
ing his  life  becomes,  upon  bis  death,  payable 
to  bis  wife  at  the  testatrix's  death,  U  any, 
and  his  children,  and  continues  to  be  so  pay- 
able until  the  death  of  the  last  survivor  of 
such  wife  an^  children,  whereuiwn  the  trust 
to  pay  over  to  anybody  incoine  derived  from 
said  share  ceases,  and  said  share  stands  for 
distribution  as  principal  pursuant  to  other 
provisions  of  the  codicil,  or,  in  the  event  of 
their  being  ineffective,  pursuant  to  the  law. 
Until  the  trust  to  pay  over  the  income  deriv- 
ed from  a  share  terminates,  and  the  time 


arrives  when  the  share  Is  ready  for  dlstriba- 
tlon  as  principal,  the  property  which  com- 
.prlses  that  share  remains  In  the  bands  of  the 
trustee  as  a  troat  fund. 

The  provlsIODB  of  the  codicil  In  favor  of 
grandchildren  of  the  two  sons  Is  in  contra- 
vention of  the  statute  against  perpetuities, 
which  was  not  repealed  until  after  the  death 
of  the  testatrix,  and  the  remainder  attempt- 
ed to  be  given  to  than  is  Intestate  estate  of 
the  testatrix.  Tlngier  v.  Charaberlin,  71 
Conn.  466,  42  Atl.  71&  The  gifts  Of  income 
in  favor  6f  the  wives  and  children,  as  de- 
fined, are  not  within  the  prohibitions  of  tlie 
statute  and  are  valid. 

The  superior  court  is  advised  to  rmder 
judgment  In  conformity  with  the  views  atiove 
expressed.  No  costs  In  this  court  will  be 
taxed  in  favor  of  either  party.   All  concur. 


(B.  OOBB.  US) 

MORTON  TRUST  CO.  v.  OHITTBNDEIf 
et  al. 

(Supreme  Court  of  Birrors  of  Comiecticut    Aug. 

8,  looa) 

Wnxs— CoNBTBuoTioit— Vkstbo  Rsuajkdsb. 

Testator,  by  a  will,  reciting  that  it  bequeath- 
ed and  devised  all  his  property,  alter  giving  to 
his  daughter  for  life  the  use  of  the  B.  house,  pro- 
vided that  on  the  death  of  his  wife  all  of  hia 
estate  not  disposed  of  by  the  will  b«  divided  into 
three  equal  parts,  one  of  which  be  bequeathed 
in  trust  for  his  daughter,  and  in  case  she  should 
die  leaving  minor  children  the  trustee  should 
apportion  the  income  for  their  use,  and  "if  after 
the  death  of  my  daughter  and  her  son  C.  8h<Kdd 
be  living,  and  attained  to  the  age  of  25  veaia, 
then  I  give  •  •  •  to  him  an  undivided  half 
of  the  B.  house,  and  the  one  equal  half  of  the 
unexpended  part  of  the  personal  estate  set  apart 
for  his  mother;  and  in  like  manner  I  give  and 
devise  to  M.,  daughter  of  my  daughter,  when 
she  shall  attain  to  the  age  of  21,  the  other  one 
half  of  the  B.  house,  and  the  one-half  of  th« 
personal  estate,  not  used,  of  that  part  set  apart 
in  this  will  for  her  mother."  By  a  subsequent 
clause  he  spoke  of  the  trustee  of  "that  part  of 
my  estate  set  apart  for  the  u«e  and  benefit  of 
my  daughter  and  her  children."  Held,  that  it 
was  testator's  intention  to  give  to  his  grandchil- 
dren C.  and  M.  like  interests  and  estates  ih  the 
B.  house  and  in  the  trust  property,  eiceptin?  aa 
regards  the  age  at  which  they  should  respective- 
ly receive  possession  and  enjoyment  of  such  es- 
tates, and  that  the  remainder  to  O.  vested  in 
him  at  the  death  of  testator,  and  wat  not  condi- 
tioned on  his  attaining  the  age  of  25. 

Case  Reserved  from  Superior  Court,  Fair- 
field County ;   Silas  A.  Robinson,  Judge. 

Suit  by  the  Morton  Trust  Company;  as  tes- 
tamentary trustee,  against  Simeon  B.  Chitten- 
den and  others,  for  construction  of  a  will. 
Case  reserved  for  the  advice  of  the  Supreme 
Court  of  Errors.    Will  construed. 

Stoddard,  Marsh  &  Stoddard,  for  plaintiff. 
William  B.  Boardman,  for  defendants  Simeon 
B.  Chittenden  and  others.  Robert  Q.  De  For- 
est, in  pro.  per.  and  as  administrator  of  Sher- 
man Hartwell's  estate.  Samuel  F.  Beardsley. 
for  defendants  Comete  L.  H.  Stead  and  oth- 
ers. Robert  E.  De  Forest,  for  defendants 
Mary  Hartwell  Bonesteel  and  others.     • 
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HALIi,  J.  The  irialntlff  trust  company,  or* 
ganized  under  tbe  .laws  of  tbo  state  of  New 
York,  was  by  the  probate  court  of  Bridgeport 
appointed  to  execute  tbe  trusts  created  by  the 
will  of  Sherman  Hartwell  of  Brldseport,  who 
died  in  1876.  There  rarrlved  said  testator 
his  widow,  Sophia  Todd  Hartwell  r  a  daughi 
tor,  Sophia  Hartwell  Bonesteel,  wife  of  John 
N.  Bonesteel,  and  their  two  children,  Charles 
Hartwell  Bonesteel  and  Mary  Bonesteel 
Knight;  and  also  the  issue  of  each  of  three 
deceased  daughteis  of  the  testator.  The  wid- 
ow, Sophia  Todd  Hartwell,  died  In  1882.  The 
daughter,  Sophia  Hartwell  Bonesteel,  died  In 
1907.  Charles  Hartwell  Bonesteel  died  Intes- 
tate in  1902,  having  attained  the  age  of  25 
years,  leaving  three  children.  Simeon  B. 
Chittenden,  one  of  the  defendants,  is  the  ad- 
ministrator of  the  estate  of  said  Charles 
Hartwell  Bonesteel.  Mary  Bonesteel  Knight 
BurvlTcd  her  mother,  Sophia  Hartwell  Bone- 
steel, and  attained  the  age  of  21  before  her 
mother's  death. 

The  following  portions  of  the  will  of  said 
Sherman  Hartwell  are  material  to  the  ques- 
tions presented  by  this  case: 

"I,  Sherman  Hartwell  »  •  •  publish 
and  declare  this  my  last  will  and  testament 
In  manner  and  form  following  giving,  be- 
queathing and  devising  all  my  real  and  per* 
sonal  estate:" 

"Fourth.  I  glre  and  bequeath  to  my  daugh- 
ter Sophia  H.  Bonesteel  at  my  decease  during 
her  life,  the  free  use  and  Improvement  of  my 
house  and  lot  and  tbe  furniture  therein,  it 
being  house  and  lot  Na  SIO  Oatlton  avenuev 
city  of  Brooklyn,  and  state  of  New  York — 
subject  to  the  use,  also  of  her  husband  free  of 
rent,  so  long  as  he  shall  make  it  a  residence 
for  himself  and  family." 

"Seventh.  On  tbe  decease  of  my  wife,  So- 
phia T.  Hartwell,  I  will  order  and  direct  that 
all  that  remains  of  my  estate  not  disposed  of 
in  this  win,  be  divided  Into  three  equal  parts 
by  my  executors,  or  tbe  survivor  of  them,  and 
I  will,  order,  bequeath  and  devise  the  same  as 
follows:  One-third  part  I  give  and  bequeath 
In  trust,  for  my  daughter  Sophia  Bonesteel, 
the  same  to  be  safely  kept  by  Slme<Mi  B.  Chit- 
tenden of  Brooklyn,  state  of  New  York,  who 
I  hereby  constitute  and  appoint  trustee  of  all 
real  and  personal  estate  set  apart  for  the 
use  and  benefit  of  my  said  daughter  Sophia 
Btmesteel,  and  for  her  children  during  their 
minority;  said  trustee  to  collect  interest  and 
dividends  and  pay  taxes  and  Insurance  on 
bouse  No.  310  Carlton  avenue,  Brooklyn,  and 
the  balance  pay  half  yearly  to  my  said  daugh- 
ter Sophia,  and  if  circumstances  should  be 
such  that  my  said  daughter  should  need  a 
part  of  the  principal,  to  give  ber  and  her 
children  a  comfortable  support,  then  said 
trustee  la  hereby  authorized  to  furnish  It 
In  tbe  event  that  my  said  daughter  Sophia 
should  die  leaving  child  or  children  under 
twenty-one  years  of  age,  then  the  income 
shall  be  apportioned  by  said  trustee  for  the 
use  and  benefit  of  said  children,  and  if  it 


should  appear  right  and  reasonable  tbat  one 
child  should  receive  more  than  his  proportion 
of  the  Inoome,  then  he  is  hereby  authorized 
so  to  divide  it  If  after  tbe  death  of  my 
daughter  Sophia  and  ber  son  Charles  H- 
Bonesteel  should  be  living,  and  attained  to 
tbe  age  of  twenty-five  years,  then  I  give  and 
devise  to  him  tbe  one  equal  and  undivided 
bialf  of  the  Brooklyn  house  No.  310  Carlton 
avenue,  and  one  equal  half  of  the  unexpended 
part  of  the  pergonal  estate  set  apart  tot  bis 
mother,  and  in  like  manner  I  give  and  devise 
to  Mary  Bonesteel,  daughter  of  my  daughter 
Sophia,  when  she  shall  attain  to  the  age  of 
twenty-one  years,  tbe  other  one  half  of  the 
Brooklyn  house  No.  310  Carlton  avenue,  and 
the  one  half  of  the  personal  estate,  not  used, 
of  tbat  part  set  apart  In  tbis  wlU  for  her 
mother.    ♦    •    ♦" 

"Bleveath.  If  an  all  wise  providence  should 
remove  hy  death  Simeon  B.  Chittenden  who  I 
have  by  this  will  made  trustee  of  that  part 
of  my  estate  set  apart  for  the  use  and  benefit 
of  my  daughter  Sophia  Bonesteel  and  her 
children  before  said  trust  Is  fully  settled. 

•      •      •  n 

The  personal  property  constituting  the  prin- 
cipal of  the  trust  estate  created  by  said  will, 
BOW  held  by  tbe  plaintiff,  is  of  tbe  value  of 
about  $60,000.  The  plalnUfC  by  this  action 
propounds  to  tbe  superior  court  this  question: 
"To  wbom,  under  paragraph  7  of  said  will, 
and  the  facts  as  set  out  above,  should  the 
share  of  said  trust  fund,  which  Charles  Hart- 
well Bonesteel  would  have  taken,  bad  he  sur- 
vived the  said  Sophia  Bonesteel,  be  distribut- 
ed by  tbe  plalntlffr 

Tbe  administrator  of  tbe  estate  of  said 
Charles  Hartwell  Bonesteel,  the  tatter's 
three  children,  and  others  claim  that  by  said 
language  of  the  seventh  clause  of  the  will  an 
estate  In  remainder  In  fee  In  an  undivided 
one-half  of  the  Brooklyn  house  No.  310  Carl- 
ton avenue,  and  In  one-half  the  unexpended 
part  of  the  personal  estate,  so  given  la  trust 
for  the  benefit  of  bis  mother  during  her  life, 
vested  in  said  Charles  Hartwell  Bonesteel 
at  tbe  death  of  tbe  testator,  subject  to  said 
life  interest  of  his  mother,  and  the  Interest 
of  his  father  given  by  the  fourth  paragraph 
of  tbe  will,  and  tbat  it  is  now  a  part  of  the 
estate  of  said  Charles  Hartwell  Boneateel. 
and  should  be  delivered  to  his  administrator 
to  be  so  distributed.  Othw  parties  In  Inter- 
est claim  that  the  estate  In  remainder  so 
given  Charles  Hartwell  Bonesteel  was  con- 
tingent upon  bis  surviving  bis  mother,  and 
that  not  having  survived  ber.  It  became  up- 
on ber  death  Intestate  estate  of  said  Shop- 
man Hartwell,  and  that  It  should  be  deliver- 
ed to  his  administrator  d.  b.  n.  c.  t  a.  for 
distribution  as  such.  These  considerations 
support  the  first  of  the  two  constmctlons 
contended  for. 

It  is  clear  that  the  testatw  Intended  by 
the  provisions  of  bis  will  to  dispose  of  all 
his  property,  real  and  personal,  for  he  has  so 
expressly  declare  in  the  Instrument  itself. 
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While  such  expressed  intention  does  not  nec- 
essarily control  the  constmctlon  to  be  placed 
upon  the  language  in  question,  giving  the  re- 
mainder to  Charles  Hartwell  Bonesteel,  it  Is 
of  weight  in  determining  the  meaning  of  the 
somewhat  ambiguous  terms  of  such  gift, 
and  especially  when  considered  in  connection 
with  the  absence  of  any  gift  over  in  case 
Charles  diould  not  survive  his  mother. 
Again,  the  same  seventh  clause  of  the  will, 
which  gives  an  estate  in  remainder  to  Charles, 
gives  to  bis  sister  Mary  an-  unquestioned 
vested  remainder  in  the  remaining  one-half 
of  the  same  real  estate  and  trust  property, 
one-half  of  which  is  given  in  remainder  to 
Charles,  and  such  remainder  is  expressly 
described  in  the  will  as  given  "In  like  man- 
ner" with  the  gift  and  devise  to  Charles, 
which  immediately  precedes  it  Further,  in 
the  elevenlii  clause  of  the  will,  the  testator 
refers  to  the  trust  estate  so  given  in  re- 
mainder to  his  two  grandchildren,  Charles 
and  Mary,  after  the  death  of  their  mother, 
as  "that  part  of  my  estate  set  apart  for  tl>e 
use  and  benefit  of  my  daughter  Sophia  Bone- 
steel  and  her  cliildren." 

The  words  "if  after  the  death  of  my 
daughter  Sophia  and  her  son  Charles  H. 
Bonesteel  should  be  living,  and  attained  to 
the  age  of  twenty-flve  years,  then  I  give," 
etc.,  are  nngrammatlcal  and  of  uncertain 
meaning.  If  they  are  to  be  Interpreted  aa 
creating  a  gift  to  Charles  contingent  upon 
his  surviving  his  mother,  there  would  be 
gronnd  for  the  claim  that  the  remahider  so 
created  was  also  contingent  upon  his  attain- 
ing the  age  of  25  years,  after  he  had  sur- 
vived his  mother,  a  condition  which  it  is  dif- 
ficult to  believe  the  testator  could  have  in- 
tended to  impose.  We  think  it  was  the 
Intention  of  the  testator  to  give  to  his  grand- 
children Charles  and  Mary  like  interests 
and  estates  in  the  Brookljm  house  and  in  the 
trust  property,  excepting  as  regards  the  age 
at  which  they  should,  respectively,  receive 
the  possession  and  enjoyment  of  such  es- 
tates; that  the  remainder  to  Charles  vested 
tn  him  at  the  death  of  the  testator;  and 
that,  by  the  words  Just  quoted  of  the  seventh 
clause  of  the  will,  it  was  intended  that 
Charles  should  liave  the  possession  and  enjoy- 
ment of  the  estate  so  devised  to  him,  when, 
after  the  death  of  his  mother  and  the  termi- 
nation of  his  father's  interest  In  the  Brook- 
lyn bouse,  Charles  had  attained  the  age  of  25 
years.  The  Brooklyn  house  No.  310  Carlton 
avenue  forms  no  part  of  the  trust  property 
described  in  the  seventh  clause  of  the  will. 
The  trustee  has  had  no  title  to  It  or  interest 
in  It,  excepting  as  he  was  required  to  pay 
the  taxes  and  Insurance  upon  it  from  the 
trust  funds.  The  only  property  given  in 
trust  by  Hie  seventh  clause  is  described  in 
that  clause  as  a  one-third  part  of  "all  that 
remains  of  my  estate  not  disposed  of  in  this 
will."  The  Brooklyn  house  was  disposed  of 
by  the  gift  of  the  life  estate  in  it,  to  the 
testator's  daughter   Sophia,   by   the  fourth 


clause  of  the  wHI,  and  of  the  remainder  in 
fee  to  Charles  and  Mary  by  the  seventh 
clause. 

Our  advice  to  the  superior  court  and  its 
direction  to  the  trustee  must  be  limited  to 
the  disposal  of  the  trust  property,  and  we 
advise  that  court  to  direct  the  plaintiff  trus- 
tee to  pay  and  deliver  one-half  of  the  same, 
less  lawful  costs  and  charges,  to  the  ad- 
ministrator of  the  estate  of  C9iarles  Hartwell 
Bonesteel,  deceased,  to  be  distributed  aa  part 
of  hl6  estate.  No  costs  will  be  taxed  in  tMm 
court 

(U  Oonn.  M) 
CITY  OF  BRIDGEPORT  y.  BRIDGEPORT 
HYDRAULIC  CO. 

(Supreme  Court  of  Ehrors  of  Connecticut.    Aug. 
3,  1908.) 

1.  Watebs  and  Water  Coubses— Flowaqe — 
Actions  fob  Injubies— Evidence. 

In  an  action  for  injury  to  plaintiff's  high- 
ways and  bridges,  alleged  to  have  l>een  caused 
by  the  breaking  of  defendant's  dam  during  a 
flood  because  of  a  defect  therein,  evidence  held 
to  justify  the  finding  of  the  trial  court  that 
the  flood  was  extraordinary,  unprecedented,  and 
not  reasonably  to  be  expected. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  S  ^0.] 

2.  Appeai.  and  Bebob— Review— Tbial  bt 
CoDBT  —  Findings  of  Fact— OowcLtrsivE- 

NES8. 

In  an  action  for  injuries  to  plaintUTs  hi^- 
ways  by  the  breaking  of  defendant's  dam  during 
a  flood,  the  evidence  being  conilicting  as  to  the 
extent  of  prior  floods,  the  Supreme  Court  of  E5r- 
rors  will  not  retry  such  questions  of  fact,  and 
the  finding  of  the  trial  court  thereon  is  con- 
clusive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  J§  3983-3989.] 

3.  Watebs  and  Wateb  Coubseb  —  Injubxes 

FBOM     FIjOWAOE  —  PBOXIKATB     CATTBB — IN- 

EVITABI.E  Accident— Act  or  God. 

The  owner  of  a  dam  is  not  liable  for  in- 
juries caused  by  extraordinary  and  an^recedent- 
ed  floods ;  tliey  t)eing  unavoidable  accidents  re- 
sulting from  vis  major,  or  the  act  of  God,  against 
which  no  provision  can  be  reasonably  made. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig 
vol.  48,  Waters  and  Water  Courses,  {$  233, 234.J 

4.  Saii»— Findings— StrFFiciKWCT. 

In  an  action  for  injuries  caused  by  the 
breaking  of  defendant's  dam,  civil  engineers  tes- 
tified for  defendant  that  they  had  previously  ex- 
amined the  dam  and  reported  it  safe,  but  it  ap- 
jjeared  upon  cross-examination  that  when  the 
engineers  made  the  examination,  they  were  not 
told  of  freshets  which  liad  previously  occurred 
in  tlie  river.  Ilie  trial  court  refused  to  find  this 
fact  at  plaintiff's  request  but  it  found,  froia 
evidence  other  than  that  of  these  witnesses,  that 
the  dam  was  not  insufficient.  Held  that  even  if 
defendant  was  negligent  in  failing  to  inform  the 
engineers  of  the  prior  freshets,  under  the  court's 
finding,  such  negligence  did  not  contribute  to 
plaintiff's  injury,  and  hence  the  requested  finding 
was  not  material  and  was  properly  refused. 

5.  Appeal  and  Bbbob— Rxtibw— DtsoBsnoit 
or  Tbiai,  CODsr— Pbocebdingb  fob  Revibw 
—Additions  to  Findings. 

The  draft  finding  and  statement  of  the  que»- 
Hons  of  law  which  plaintiff  desired  to  have  re- 
viewed, filed  with  the  request  for  a  finding  as  re- 
quired by  statute,  presented  but  one  question 
of  evidence  for  review,  and  thereafter  plaintiff 
moved  for  corrections  in  and  additions  to  the 
same,  including  several  rulings  upon  questioDB 
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of  evidence  which  arose  during  croBs-ezamina- 
tion,  all  of  which  were  refused.  Held,  that  while 
the  court  could  have  made  the  additions,  if  it  be- 
lieved their  omission  from  the  original  statement 
was  by  accident  and  considered  the  questions 
presented  thereby  had  merit,  and  defendant  was 
not  prejudiced  oy  the  delay,  yet  it  was  not 
bound  to  do  so,  and  its  refusal  to  do  so  was  not 
reviewable,  as  the  questions  presented  by  the 
proposed  additions  were  not  included  in  the  orig- 
inal statement  of  the  qnestlons  plaintiff  desired 
to  have  reviewed. 

6.  Witnesses  —  Confidentiai,    Relations  — 
Attobney  and  Olienx— Documemxs  in  Pos- 

8KSSI0N  OF  ATTOBNBT. 

In  an  action  for  injuries  to  plaintiffs  high- 
ways by  the  brealcing  of  defendant's  dam,  where 
plaintiff's  counsel  was  called  as  a  witness  by 
defendant  and  asked  to  compare  the  language  of 
a  purported  copy  of  an  engineer's  rep<»'t  as  to 
the  condition  of  the  dam  with  the  ori^nal  in  his 
possession,  his  attorney's  privilege  did  not  pro- 
tect him  from  disclosing  the  contents  of  the  re- 
port, since,  while  formerly  neither  a  party  nor 
his  attorney  could  be  compelled  to  produce  docu- 
ments in  his  possession,  the  law  being  changed 
so  that  a  client  could  be  compelled  to  produce 
such  documents,  the  rule  making  them  privileged 
while  in  the  possession  of  his  attorney  also 
ceased. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnessfes,  {  762.] 

Appeal  from  Superior  Court,  Fairfield 
County;    Milton  A.  Shumway,  Judge. 

Action  by  the  city  of  Bridgeport  against 
the  Bridgeport  Hydraulic  Company.  From  a 
Judgment  for  plaintiff  for  nominal  damages, 
it  appeals.    Affirmed. 

James  A.  Marr  and  Thomas  M.  Cnlllnan, 
for  appellant.  Goodwin  &  Stoddard  and 
Stiles  Judson,  for  appellee. 

THATBB,  J.  The  complaint  alleges,  In 
substance:  That  the  defendant's  dam  broke 
and  discharged  an  Immense  body  of  water 
which  had  been  collected  In  its  reservoirs  up- 
on certain  highways  and  bridges  of  the  plain- 
tiff below  the  dam,  destroying  some  of  them 
and  greatly  damaging  and  injuring  others; 
that  the  dam  was  defective  in  having  insuffi- 
cient spillway  capacity  for  all  conditions 
against  which  the  defendant  was  bound  to 
provide  and  In  other  respects  not  necessary 
to  be  mentioned;  that  the  defendant  was 
negligent  in  permitting  this  defective  condi- 
tion to  exist;  and  that  it  was  by  reason  of 
the  defects  in  the  dam  and  the  defendant's 
negllg;ence  In  permitting  them  to  exist  that 
the  dam  gave  way  and  the  Injuries  complain- 
ed of  were  received.  The  case  was  default- 
ed with  notice  that  on  the  hearing  in  dam- 
ages evidence  would  be  offered  to  disprove 
these  allegations  and  to  prove  that  the  dam 
gave  way  by  reason  of  an  extraordinary  and 
unexpected  freshet. 

The  defendant,  as  alleged  In  the  complaint. 
Is  chartered  by  the  state  for  the  purpose  of 
supplying  water  to  the  Inhabitants  of  the 
plaintiff  dty  and  vicinity,  and  no  question  Is 
made  as  to  Its  right  to  maintain  the  dam  in 
question  on  the  Pequonnock  river.  The  con- 
tested qnestlons  between  the  parties  were: 
Whether  the  dam  was  defective;  If  so, 
whether  the  defendant  was  negligent  In  per- 


mitting it  to  be  In  that  condition;  and 
whether  the  injury  was  caused  by  such  neg- 
ligence. The  court  found  the  allegations  of 
the  complaint  untrue,  and  that  the  destruc- 
tion of  the  dam  was  due  to  an  extraordinary 
and  unprecedented  flood  In  the  river.  These 
findings  of  fact  support  the  Judgment  for 
the  defendant  and,  If  correct,  dispose  of  the 
questions  of  law  attempted  to  be  raised  on 
the  appeal,  except  those  which  relate  to  the 
admission  of  evidence.  The  plaintiff  con- 
tends that  these  findings  are  not  correct, 
and  in  its  appeal  asks  for  their  correction. 
Its  claim  is  that  the  changes  asked  for  are 
warranted  by  the  subordinate  facts  which  ap- 
pear in  the  finding,  but.  If  not,  that  the  evi- 
dence which  is  made  part  of  the  plaintiff's 
exceptions  warrants  them. 

It  is  claimed  that  the  court  Improperly 
found  that  the  storm  which  carried  away  the 
dam  was  unprecedented.  Tills  was  a  ques- 
tion of  fact  The  evidence  bearing  upon  the 
question  is  not  before  us.  The  facts  from 
which  the  conclusion  was  drawn  are  these: 
In  approximately  12  hours,  on  the  afternoon 
and  evening  of  July  29,  1905,  between  11  and 
12  inches  of  rain  fell  on  the  lower  two-thirds 
of  the  watershed  of  the  defendant's  reservoir. 
When  the  storm  commenced,  the  water  in 
the  reservoir  was  3  feet  below  the  spillway 
of  the  dam.  At  7  o'clock  the  water  was  run- 
ning over  the  spillway,  and  the  waste  gates 
were  then  opened  by  the  defendant's  engineer. 
The  water  continued  to  rise,  and  at  1  o'clock 
on  the  morning  of  July  30th  it  ran  over  the 
earthwork  of  the  dam,  shortly  after  under- 
mined it,  and  tile  dam  gave  way.  This  fall 
of  rain  produced  at  the  dam  at  the  height  of 
the  flood  not  less  than  200  cubic  feet  per  sec- 
ond of  water  per  square  mile  of  watershed; 
the  capacity  of  the  spillway  being  only  155 
cubic  feet.  The  river  at  a  point  about  a  mile 
above  the  reservoir,  which  point  substantial- 
ly all  the  water  flowing  into  the  reservoir 
passed,  was  over  3^  feet  higher  than  at  any 
previous  known  flood,  and  the  width  of  the 
river  at  the  same  point  was  expanded  to  669 
feet.  In  the  Iilghest  previous  known  flood. it 
was  330  feet.  In  the  flood  of  1874,  which 
did  not  top  the  dam,  and  which  was  the  high- 
est previous  one  concerning  which  there  was 
any  evidence  before  the  court,  the  highest 
point  reached  by  the  water  in  the  reserv(rir 
was  prior  to  the  opening  of  the  waste  gates, 
according  to  the  testimony  of  the  plaintiff's 
principal  witness,  and  when  the  gates  were 
opened  the  water  above  the  dam  at  once  be- 
gan to  recede.  It  thus  appears  that  when 
the  waste  gates  were  open  the  dam  had  ample 
discharging  capacity  for  all  previous  known 
floods,  while  in  the  storm  of  1905,  with  those 
gates  opened  as  soon  as  the  water  reached 
the  spillway,  the  water  continued  to  Increase 
in  height  until  it  rose  above  the  earthwork, 
which  was  nearly  7%  feet  above  the  bottom 
of  the  spillway,  and  destroyed  the  dam.  We 
think  that  these  facts  Justify  the  conciusiou 
that  the  flood  in  question  was  extraordinary. 
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unprecedented,  and  not  reasonably  to  be  ex- 
pected. 

But  the  plaintiff  dalms  tbat  Hie  evidenee 
which  Is  made  a  part  of  Its  exertions  nhowB 
that  in  the  flood  of  1874  at  least,  and  per- 
haps In  one  or  two  others  which  occurred 
since  the  dam  was  built  In  18&8,  the  water 
topped  or  ran  over  the  earthwork  of  the  dam. 
There  was  considerable  evidence  bearing  up- 
on the  height  to  which  the  water  rose  on 
those  occasions.  There  was  some  direct  erl- 
dence  on  the  part  of  the  plaintiff's  witnesses 
tliat  In  the  1874  freshet  the  water  ran  over 
the  earthwork  of  the  dam;  but  there  was  con- 
flicting evidence,  and  the  principal  witness  for 
the  plaintiff  on  this  point  was  attacked  by 
evidence  tending  to  sliow  that  he  had  previ- 
ously made  contradictory  statements  concera- 
Ing  the  occurroice:  The  case  upon  this  point 
is  therefore  clearly  within  the  rule  r^teated- 
ly  stated  by  us  that  this  court  will  net  re- 
try questions  of  fact  which  have  been  deter- 
mined niwn  conflicting  testimony.  Hourigan 
T.  Norwich,  77  Oonn.  358,  368,  50  Atl.  487, 
and  cases  cited.  If  therefore  the  law  Is,  as 
claimed  by  the  plaintiff,  that  It  was  the  duty 
of  the  defendant  to  keep  Its  dam  safe  and  se- 
cure against  all  conditions  of  the  stream 
which  could  reasonably  be  expected  to  occur, 
the  finding  of  the  court  shows  that  the  duty 
was  performed.  It  Is  well  settled  that  the 
owner  of  a  dam  Is  not  liable  Tor  injuries  caus- 
ed i>y  extraordinary,  unprecedented  floods. 
These  are  classed  with  inevitable  accidents, 
as  the  result  of  vis  major,  or  act  of  God, 
against  which  one  cannot  reasonably  be  re- 
quired te  provide. 

It  BKiean  that  duriiig  the  trial  two  ctvll 
engineers,  Senior  and  Hall,  were  called  to 
testifjr  in  behalf  of  the  defendant  that  at  its 
procurement  they  made  an  examination  of 
the  dam  In  1904  and  found  and  reported  it 
safe  and  suitable.  Upon  cross-examination  It 
appeared,  as  claimed  by  the  plaintiff,  that  the 
defendant  at  the  time  of  their  employment 
did  not  give  them  a  history  of  the  freshets 
which  had  previously  occurred  in  the  river. 
The  plaintiff  lias  exe^>ted  to  the  court's  re- 
fusal to  flnd  this  fact  Tbe  testimony  of  these 
witnesses  was  offered  as  bearing  upon  the 
question  of  the  defendant's  negligence,  to  show 
the  precautions  which  it  had  taken  to  assure 
itself  of  the  safety  of  the  dam,  and  bad  the 
court  found  that  the  dam  was  InsuSSciffltt, 
but  that  the  defendant  was  not  negligent  In 
respect  thereto,  the  fact  requested  to  be  found 
would  be  Important  as  showing  that  the  de- 
fendant was  negligent  in  regard  to  the  inspec- 
tion; but  the  court  has  found  that  the  dam 
was  not  insufficient,  and  found  It  not  from 
what  these  witnesses  reported  to  the  defend- 
ant, wUcb  foe  that  purpose  would  be  Inad- 
missible, but  from  the  testimony  of  witnesses 
Iiefore  it,  including  experts  who  bad  the  his- 
tory of  prior  freshets  In  mind  as  they  testi- 
fied. If  the  defendant  was  negligent  there- 
fore in  falling  to  Inform  these  engineers  of  the 
prior  tteabets  in  the  river,  such  negligence  la 


no  way  contrtbnted  to  tbe  tir^klng  of  the 
dam  or  the  plaintiff's  Injury,  and  the  fact 
of  Boch  failure  is  entitled  to  no  place  in  the 
finding.  The  court,  tor  this  reason,  doubtleos, 
properly  refused  to  add  the  fact  to  the  find- 
ing. For  similar  reasons  the  plaintiff  was 
not  entitled  to  have  the  fact  tbat  Engineer 
Schofldd's  examinatloB  of  the  dam  did  not 
relate  to  the  sufllciency  of  its  dimensions  or 
capacity  of  the  spillway  added  to  the  finding. 
The  draft  finding  and  the  statement  of  the 
questions  of  law  arising  thereon  which  the 
plaintiff  desired  to  have  reviewed,  whldi  were 
filed  with  the  request  for  a  finding  as  the 
statute  requires,  presented  for  review  oaiy 
one  question  of  evidence.  After  the  finding 
had  been  flied,  the  plaintiff  filed  a  motion  for 
corrections  in  and  additions  to  the  same. 
Among  the  latter  were  presented  several  ral- 
ings  upon  questions  of  evidence  which  areas 
during  the  cross-examination  of  one  Allen. 
No  exceptions  based  upon  a  refusal  to  make 
such  additions  were  flled.  The  statute  re- 
quires the  flling  of  such  exceptions  to  sivport 
an  appeal  to  tbis  court  for  such  a  correctioii. 
Walsh  V.  Hayes,  72  Oonn.  897,  403,  44  AtL 
7%.  But  such  exceptions,  if  made^  would 
have  hoai  of  no  avail  in  sui^ort  of  the  plaln- 
tUTs  appeal  In  tbis  case,  for  the  reason  Uiat 
the  questions  presented  by  the  pr)Q)oaed  addi- 
tions were  not  Included  in  the  original  state- 
ment of  the  questions  which  the  plaintiff  de- 
sired to  have  reviewed.  Clark's  Appeal,  79 
Conn.  186,  138,  64  Atl.  12;  Dennlson  Broth- 
ers V.  Waterville  Cutlery  Company,  80  Caaa. 
C90,  69  Atl.  1022.  The  court  therefore  was 
not  bound  to  make  the  additions,  altiiough  It 
had  the  power  to  do  so,  if  It  believed  that 
their  omission  from  the  original  statonent 
was  by  accident,  and  not  for  an  improper 
purpose,  and  considered  tbat  the  questions 
presented  by  the  additions  proposed  had  mer- 
it, and  that  the  defendant  had  not  been  preju- 
diced by  the  delay.  The  requirement  of  the 
statute  is  highly  beneflcial  and  ought  to  be 
enfwced,  not  only  in  Its  letter,  but  In  Its 
q>irit  Clark's  Appeal,  79  Oonn.  139.  64  AtL 
13.  The  plaintiff  could  only  ask  for  the  addi- 
tions as  a  matter  of  grace,  and  not  as  a 
matter  of  right  The  court's  refusal  to  make 
tJaem  affords  no  ground  for  an  appeal. 

The  only  question  of  evidence  properly 
raised  by  the  appeal  is  whether  his  attorney's 
privilege  protected  Mr.  Marr,  one  of  the 
plaintiff's  counsel,  from  disclosing  the  con- 
tents of  Engineer  Bunco's,  report  Ha  was 
called  by  tbo  defendant  as  a  witness  and  was 
asked  to  compare  the  language  of  a  claimed 
copy  of  that  report  with  the  original,  wblch 
had  come  Into  his  possession  as  counsel  for 
the  plaintiff.  This  was  In  effect  askiiy;  him 
to  produce  In  evidence  the  document  itself 
and  was  objected  to  by  him  upon  the  ground 
that  It  was  n  privileged  communication  whidi 
he  was  not  bound  to  disclose.  The  court 
overndcd  the  objection.  Formerly  a  party  to 
an  nctlon  oould  not  be  compelled  by  his  op- 
ponent t»  testify,  ao4  documents  In  his  pot- 
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session  were  then  protected  ftom  disclosure. 
To  enable  him  to  obtain  the  aid  of  counsel,  it 
was  necessary  to  protect  such  doctunents  in 
the  hands  of  the  counsel;  otherwise,  by  the 
employment  of  counsel  to  protect  his  interests, 
he  would  lay  open  to  bis  opponent  evidence 
which  was  protected  In  bis  own  hands.  That 
be  might  be  free  to  employ  counsel  It  was 
beld  that  such  documents  were  privileged  In 
the  counsel's  hands ;  but  the  privilege  belong- 
ed to  the  dient,  and  not  to  the  counsel,  and 
Could  be  waived  by  the  former,  and.  If  waived, 
the  latter  could  be  compelled  to  disclose. 
Hunt  V.  Blackburn,  128  TJ.  S.  4«4,  470,  9  Sup. 
Ct  126,  32  Xj.  Ed.  488.  When  the  law  was 
•changed  so  that  the  dient  could  be  compelled 
to  produce  the  document  (see  Banks  ▼.  Con- 
necticut Railway  &  Lighting  Co.,  79  Conn. 
11«,  118,  64AtI.  14),  the  necessity  for  the  rale 
that  the  attorney  could  not  be  compelled  to 
produce  It  ceased,  and  the  rule  fell  with  it. 
Jones  T.  Rellly,  174  N.  T.  97,  106,  68  N.  B. 
649.  The  court  tightly  beld  therefore  that 
the  report  was  not  privileged  in  the  bands 
of  cotmsel. 

There  Is  no  «m>r.    All  concur. 


^n  Oona.  m) 

Appeal  of  OARDNBR  et  bL 

(Supreme  Court  of  Errors  of  Connecticut    Aug. 
3,  1908.) 

1.  GORVEBSION  —  Salx  bt  Tbxtsibb  Undeb 
Fbotision  iif  Wmc. 

H.,  having  a  small  estate,  more  than  a  Qiird 
'Of  which  consisted  of  real  estate,  provided  by 
his  will  an  elaborate  scheme  of  benefaction, 
which  would  quite  probably,  if  not  certainly, 
require  for- its  accomplishment  the  sale  of  por- 
tions or  all  of  his  real  estate,  a  trust  bein^  cre- 
ated, and  provision  being  made  for  expenditures 
by  the  trustee  from  the  corpus  of  the  estate  for 
toe  care,  support,  and  education  of  his  children 
dnring  miaonty,  and  division  of  the  corpus  to 
-each  of  the  children  in  repeated  partial  payments 
year  by  year  for  a  period  of  years  after  major- 
ity. Beld,  that  in  maklns  the  provision  that 
the  trustee  should  at  all  times  have  full  power 
and  authority  to  sell  any  portion  of  the  estate 
that  should  be  necessary  to  ezeoute  the  provi- 
sions of  the  trust,  but  that  all  investments  of  the 
-estate  by  the  trustee  should  be  made  in  the  safest 
And  most  careful  manner,  do  mere  power  to 
change  investments  was  given,  but  that  testator 
contemplated  the  necessity  of  conversions  as  an 
incident  of  the  execution  of  the  trust,  and  ex- 
pected and  intended  that  his  estate  should  be 
shared  by  his  beneficiaries  in  its  changed  form, 
so  that,  as  regards  the  descent  and  distribution 
of  the  estate  of  a  beneGciary,  proceeds  of  a 
sale  by  the  trustee  which  had  be«i  turned  over 
to  such  beneficiary  was  to  b«  treated  as  person- 
alty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Conversion,  U  30-34.] 

■2.  EviDMTC»— PBEatJHMioR— OnnoiAL  A0T8. 

A  trustee  under  a  will  having  power  to  sell 
and  convert  real  estate  only  in  case  it  was  uoces- 
sary  to  execute  the  provisions  of  the  trust,  it 
will,  in  the  absence  of  evidpnce  to  the  contrary, 
be  presumed,  in  favor  of  the  regularity  of  the 
trustee's  conduct  in  making  a  sale,  that  the 
necessity  existed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol  20,  "  ■" 


Evidence,  S  105.] 


8.  TatrsTs— Salb  of  T«tjst  Pbopebtt— Acqui- 

ESCBIVCE  BT  BKIIKFICIA3T. 

One  who  during  the  last  four  or  five  rears 
of  his  life,  when  no  was  of  full  age  and  ca- 
pacity, had  an  Interest  as  sole  remaindennan  in  a 
trust  fund  created  1^  will,  and  made  no  ob5eo- 
tion  to  the  action  of  the  truvtee  in  making  sale 
of  the  real  estate,  whicb  under  the  will  he  had 
power  to  make  only  in  case  it  was  necessary  to 
execute  the  provisions  of  the  will,  but  from  time 
to  time  received  from  the  trustee  payments  from 
the  proceeds  of  the  sale,  will  by  his  acquiescence 
be  regarded  as  having  expressed  his  approval  of 
the  change  in  the  chnracter  of  the  trust  fund 
from  realty  to  personalty. 

[Ed.  Note.— For  cases  (n  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {  26&.] 

4.  SAHK-OBjscTioir  BT  Qlahukt  Thxouoh 

BEIOSnOIABT. 

Persons  who  liave  no  other  interest  tlian  as 
claimants  to  the  estate  of  the  Intestate,  and 
whose  tight  to  distribution  therefrom  depends 
on  personalty  received  by  him  firom  a  trustee 
under  a  will  being  still  treated  as  real  estate, 
cannot  object  that  a  sale  of  real  estate  by  the 
trustee,  the  proceeds  of  which  was  the  personal- 
ty, was  unauthorized  under  the  power  in  the 
will,  because  not  necessary  t«  execute  the  provi- 
sions of  the  will;  intestate  having  acquiesced  in 
the  sale. 

5.  (XlNVBBSION— Sai,e  Undeb  Obdeb  ov  Coubt. 

The  primal  source  of  power  exercised  by  a 
trustee  under  a  will  in  making  a  sale  of  real 
estate  being  the  provision  in  the  will  giving  him 
authority  to  sell  any  portion  of  it  that  snould 
be  necessary  to  execute  the  provisions  of  the 
trust  a  conversion  Is  worked  by  the  sale  no  less 
because  made  on  an  order  of  the  court ;  tiie  ap- 
plication to  it  being  only  for  a  determination  of 
the  fitness  of  the  occasion  for  the  exercise  of  Uie 
power. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  11,  Conversion,  {  8.] 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Gager,  Judge. 

Ai^eal  from  an  order  of  the  court  of  pro- 
bate for  the  district  of  Wallingford  making 
distribution  of  the  estate  of  Frank  a  Ship- 
man,  deceased,  taken  to  and  tried  by  the  su- 
perior court  Facts  found  and  Judgment  ren- 
dered .affirming  tlie  order  of  the  court  of  pro- 
bate, and  the  original  appellants  again  ap- 
peal.   Affirmed. 

Henry  A.  Shtpman  died  In  Ansonla  Septem- 
ber 29,  1884,  leaving  a  will,  wblcb  was  duly 
probated,  a  widow,  and  three  sons,  his  only 
children  and  heirs  at  law.  By  the  will  all  of 
his  property  was  given  to  three  trustees,  who 
were  also  named  as  executors.  This  prop- 
erty consisted  of  two  pieces  of  real  estate 
and  an  undivided  one-half  interest  in  a  third 
piece,  which  were  together  Inventoried  at 
$13,000,  and  personal  property  which,  after 
the  payment  of  debts  and  charges,  was  valu- 
ed at  f22,889.ia  The  two  first-named  pieces 
of  real  estate  were,  In  the  first  paragraph  of 
the  win,  set  apart  for  the  benefit  of  a  son, 
Henry  D.,  and  the  same,  together  with  cer- 
tain shares  of  stock,  were,  subject  to  the  trust 
created,  given  to  him.  The  second  paragraph 
gave  the  wife,  subject  to  the  trust  the  use, 
rents,  and  profits  of  the  undivided  half  of 
the  remaining  piece  of  real  estate,  whkh  was 
located  In  Meriden,  and  also  the  use,  rents, 
and  profits  of  one-fourth  part  of  tbe  balance 


Digitized  by 


Google 


654 


70  ATLANTIC  BBPOBTBB. 


COoan. 


of  bis  property  for  and  during  her  natural 
life.    The  will  then  proceeds  as  follows: 

"III.  All  the  rest,  residue,  and  remainder 
of  my  property  of  every  description,  I  give, 
devise  and  bequeath,  subject  to  the  trust  here- 
in created.  In  equal  shares,  share  and  share 
alike,  unto  my  three  children,  Henry  D.  Ship- 
man,  Frank  0.  Shipman,  and  John  I.  Ship- 
man,  upon  the  condition,  however,  that  if  at 
any  time  there  shall  be  a  failure  of  lineal 
heirs  of  either  of  said  children,  the  heirs  of 
the  half  blood  shall  take  of  the  property 
herein  devised  and  bequeathed  equally  with 
the  heirs  of  the  whole  blood. 

"IV.  I  direct  my  trustees  herein  named,  or 
such  others  as  may  be  appointed  In  their 
places,  to  take  such  care  of  my  estate  as  pru- 
dent men  would  take  of  their  own,  and  dur- 
ing the  minority  of  my  children  that  they  ex- 
pend for  each  minor  child  out  of  the  portion 
of  my  estate  belonging  to  such  child  by  vir- 
tue of  the  provisions  hereof  such  sums  as 
shall  be  requisite  for  the  care,  support  and 
education  of  such  child;  and  upon  each  of 
said  children  becoming  of  full  age,  provided 
such  child  shall  be  of  temperate,  industrious, 
and  economical  habits,  and  in  the  opinion  of 
my  trustees  aforesaid  be  capable  of  transact- 
ing such  business  as  he  may  thereafter  en- 
gage in,  shall  pay  over  to  such  child  or  trans- 
fer to  him  such  part  of  his  portion  of  my 
estate,  not  exceeding  one-third  of  his  share 
thereof,  as  may  be  deemed  advisable  by  said 
trustees  to  establlsb  said  child  in  business; 
and  In  case  such  child  shall  evince  good  busi- 
ness management  said  trustees  shall  at  his 
request  from  time  to  time  pay  and  transfer 
to  such  child  the  balance  of  his  share  of  my 
estate,  at  the  rate'  of  not  exceeding  one-sixth 
part  thereof  In  any  one  year;  but  none  of 
my  estate  while  In  the  hands  of  trustees  shall 
be  taken  to  satisfy  any  liability  of  any  of 
said  children,  except  upon  the  written  order 
of  said  trustees,  given  prior  to  the  existence 
of  such  liability. 

"V.  If  after  becoming  of  age  any  of  my 
said  sons  by  reason  of  Irregular  or  improvi- 
dent habits,  or  lack  of  thrift,  or  otherwise, 
shall  in  the  oplnicm  of  my  trustees  be  an  un- 
suitable person  to  have  the  custody  and  man- 
agement of  his  portion  of  my  estate,  said 
trustee  shall  only  permit  him  to  use  such 
part  of  his  portion  of  my  estate  as  shall  be 
necessary  for  the  current  wants  of  such  son 
and  his  family.  In  case  he  have  a  family." 

VI.  Provides  for  the  selection  of  trustees 
In  cases  of  vacancy. 

"YII.  This  trust  shall  continne  during  the 
life  of  my  said  wife,  and  until  my  entire  es- 
tate shall  have  been  paid  over  or  transferred 
to  my  children  or  to  their  legal  representa- 
tives, or  used  for  their  benefit,  and  if  either 
of  said  children  shall  die  leaving  any  part  of 
his  portion  of  my  estate  In  the  hands  of  said 
trustees,  and  without  leaving  any  lineal  heirs, 
such  part  of  his  portion  of  my  estate  as  sliall 
X  Inherited  by  my  other  said  children,  or 


either  of  tbem,  shall  remain  in  the  bands  of 
said  trustees  in  the  same  manner  as  the  por- 
tions of  the  children  Inheriting  such  deceased 
child's  portion,  and  neither  of  my  said  sons 
shall  have  any.  power  to  dispose  of  any  part 
of  my  estate  while  in  the  hands  of  tmstees. 
or  in  any  manner  pledge  or  affect  the  same 
by  contract,  will,  or  otherwise,  while  In  the 
hand9  of  said  trustees. 

"YIII.  My  said  trustees  and  their  aacces- 
Bors  shall  at  all  times  have  full  power  and 
authority  to  sell  and  convey  any  part  or  por- 
tion of  my  estate  that  shall  be  necessary  to 
execute  the  provisions  of  this  trust;  bat  all 
investments  of  my  estate  by  said  trustees 
shall  be  made  in  the  safest  and  most  carefnl 
manner. 

"IX.  Upon  the  death  of  either  of  my  sons 
aforesaid  any  part  bf  such  son's  portion  of 
my  estate  subject  to  the  trust  herein  creat- 
ed, shall,  except  as  hereinbefore  provided,  be 
discharged  of  such  trust,  and  vest  in  such 
persons  as  are  entitled  to  receive  the  same, 
free  from  all  restrictions." 

Charles  H.  Pine  alone  of  the  three  persons 
named  as  executors  qualified,  and  he  filed 
his  final  account  July  28,  1886.  He.  also 
alone,  qualified  as  trustee  and  paid  over  to 
himself  in  his  capacity  as  trustee  the  es- 
tate already  specified.  He  continued  to  tx- 
ecute  said  trust  until  the  same  was  termi- 
nated by  the  death  of  Frank  C.  Shipman,  the 
Intestate  whose  estate  is  now  in  settlement 
Mrs.  Shipman,  the  widow,  survived  her  hus- 
band less  than  one  year.  One  of  the  sons, 
John  I.,  died  February  14,  1893,  Intestat^ 
unmarried,  and  without  Issue.  The  son  Hai- 
ry D.  died  September  13,  1901,  intestate, 
leaving  a  widow  but  no  issue.  October  17, 
1902,  this  widow  conveyed  all  her  right,  ti- 
tle, and  Interest  in  and  to  the  estate  of  her 
husband  to  Frank  C  Shipman.  Frank  C 
the  last  survivor  of  the  family,  and  bom  July 
29,  1875,  died  between  June  and  December, 
1906,  Intestate.  During  Pine's  managemeat 
of  the  trust,  the  three  pieces  of  real  estate 
left  by  H.  A.  Shipman  were  sold  in  the 
manner "  and  for  the  cash  proceeds  stated 
In  the  opinion,  and  these  proceeds  were  re- 
tained as  a  part  of  the  corpus  of  the  trust 
and  reinvested.  As  a  result  of  the  Judicioas 
management  of  the  fund,  It  Increased  In 
value  to  the  amount  of  $20,000  while  In  the 
trustee's  hands.  After  Frank  G.  Shipman's 
death.  Pine,  as  trustee,  turned  over  to  him- 
self, as  administrator  of  Frank's  estate,  cash 
and  bank  deposits  amounting  to  $21,051.53, 
being  the  amount  of  the  trust  fund  then  re- 
maining in  his  hands,  and  received  from 
other  sources  as  Frank's  estate  property 
inventoried  at  $40,798.74.  Said  trustee,  un- 
der the  provisions  of  the  will,  paid  over  to 
Frank  for  the  year  ending  June  30,  1902, 
$17,150,  for  that  ending  June  30,  1903,  $5.- 
500,  for  that  ending  June  30,  1904,  $5,422.13. 
for  that  ending  June  30,  1905,  $4,499.38,  and 
for  the  year  ending  June  30,  1906,  $5,000, 
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making  in  all  $37,571.51.  Frank,  after  arriv- 
ing at  full  age  and  being  Bai  Juris  and  fully 
competent  to  manage  his  affairs,  ratified  and 
confirmed  all  of  Pine's  doings  as  trustee,  in- 
cluding the  sales  of  real  estate  made  by  him. 
All  of  said  sales  were  such  as  a  prudent  man 
would  make  of  his  own  property,  and  were 
made  In  fulfillment  of  the  obligations  laid 
upon  Mm  by  the  express  terms  of  the  will. 
The  last  two  sentences  taken  from  the  find- 
ing are  excepted  to  and  made  the  subject 
of  reasons  of  appeal. 

William  C.  Mueller  and  Edward  A.  Harrl- 
man,  for  appellants  Minnie  B.  Gardner  and 
others.  Frank  S.  Fay  and  George  A  Clark, 
for  appellees  Fanny  Maria  CJolton  Rust  and 
others. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  property  of  the  estate  of  Fi  G. 
Shlpman,  deceased,  awaiting  distribution  as 
intestate  estate,  consists  of  both  real  and 
personal  estate.  The  order  of  distribution 
appealed  from  divides  it  all  among  the  next 
of  kin  of  the  intestate.  Certain  other  per- 
sons, the  appellants,  further  removed  from 
him  in  kinship,  claim  to  be  entitled  to  have 
portions  of  the  property  distributed  to  them 
by  virtue  of  that  part  of  section  398  of  the 
General  Statutes  of  1902  which  provides  for 
the  descent  and  distribution  of  such  real  es- 
tate of  an  intestate  as  came  to  him  by  de- 
scent, gift,  or  devise  from  a  kinsman.  The 
appellants  rest  this  claim  upon:  (1)  Their 
kinship  to  H.  A  Shipman;  (2)  the  owner- 
ship by  H.  A.  Shipman  at  his  death  of  cer- 
tain real  estate ;  (3)  the  descent  by  virtue  of 
H.  A.  Shlpman's  will  of  such  real  estate,  or 
that  for  which  it  stands,  subject  to  created, 
but  now  terminated,  trusts,  directly  from 
bim  to  F.  C.  Shipman,  his  son;  and  (4)  the 
presence  in  the  estate  of  the  latter  awaiting 
distribution  of  certain  moneys  or  bank  de- 
posits which  as  being  or  representing  the 
proceeds  of  the  sale  of  said  real  estate 
should,  it  is  contended,  be  regarded  In  law 
and  equity  as  the  very  real  estate  left  by 
the  testator. 

In  making  application  of  the  statutory  pro- 
visions thus  invoked,  we  are  required  "to  look 
to  the  immediate  descent  and  immediate  an- 
cestor, rather  than  to  a  remote  descent  and  a 
remote  ancestor."  Clark  v.  Shaller,  46  Conn. 
119,  123.  The  parties  are  In  contention  as  to 
whether  this  requirement  of  the  law  is  satis- 
fled  as  to  the  larger  part  of  the  funds  in 
controversy,  whatever  character  be  given  to 
them,  so  that  H.  A.  Shipman,  through  whom 
the  appellants  alone  claim,  and  not  the  Intes- 
tate's predeceased  brothers,  can  be  regarded 
as  the  Immediate  source  from  which  the  lu- 
testate  received  it.  We  have  no  occasion,  as 
will  later  appear,  to  pass  upon  this  matter. 
Some  portion  of  the  property  did  come  to  the 
Intestate  by  the  direct  operation  of  his  fa- 
ther's will,  and  a  question  underlying  this 
whole  case  Is  thus  presented.    The  property 


to  which  the  appellants  lay  claim  Is,  and 
came  to  the  intestate's  estate  as,  personalty, 
being  cash  on  hand  or  In  bank.  It  amounts 
to  $14,500.  Of  this  sum  $7,000  was,  the  ap- 
pellants' contention  assumes,  the  proceeds  of 
sales  by  the  trustee  under  the  father's  will 
of  two  plec»s  of  real  estate  left  by  him  and 
forming  a  part  of  the  trust  fund  created  by 
the  will.  The  remaining  $7,500  was,  as  la 
similarly  assumed,  the  proceeds  of  the  sale 
by  the  trustee  of  an  undivided  half  of  another 
piece  of  real  estate  also  left  by  the  testator 
and  included  In  said  fund.  The  first-named 
pieces  were  sold  in  1886  and  1883,  without 
action  by  the  court  of  probate.  The  last-nam- 
ed was  sold  In  1904,  following  an  order  of  the 
court  As  to  all  this  money  so  received  by 
the  trustee  from  the  sale  of  real  estate  and 
b.v  him,  upon  the  termination  of -the  trust, 
turned  over,  as  is  said,  to  the  estate  of  F.  0. 
Shipman,  it  Is  asserted  that  it  should  l>e  treat- 
ed as  the  real  estate  sold  would  be  treated 
had  no  sale  been  made,  and  that  identical 
property  now  appeared  among  the  assets  of 
the  intestate's  estate.  The  general  rule  is 
that  property  is  transmitted  according  to  the 
form  In  which  It  exists  at  the  time  of  the 
death  of  the  owner,  but  the  principle  now  In- 
voked Is  a  recognized  one  as  applicable  to 
certain  conditions.  Horton  t.  Upham,  72 
Conn.  29,  31,  43  Atl.  492;  Chapin,  Petitioner, 
148  Mass.  591,  20  N.  E.  196,  2  L..  R.  A.  768; 
Smith  V.  Bayright,  34  N.  J.  Eq.  424,  427.  I; 
remains  to  inquire  If  those  conditions  are 
present  here. 

The  question  which  this  contention  first 
prompts  is  one  as  to  whether,  in  view  of  the 
financial  record  of  the  fund,  there  is  Justifica- 
tion for  the  assumption,  which  lies  at  the 
foundation  of  the  argument  presented,  that 
the  proceeds  of  the  sales  of  real  estate  can 
with  reasonable  certainty  be  traced  to  the 
funds  which  were  turned  over  by  the  trus- 
tee after  the  death  of  F.  G.  Shipman.  Let 
this  fact,  however,  be  assumed,  and  the  argu- 
ment advanced  on  behalf  of  the  appellants 
must  nevertheless  fall.  The  will  provides 
that  the  trustees  thereunder  should  have  full 
power  and  authority  to  sell  and  convey  any 
part  or  portion  of  the  testator's  estate  that 
should  be  necessary  to  execute  the  provisions 
of  the  trust,  but  that  all  investments  should 
be  made  In  the  safest  and  most  careful  man- 
ner. Here  Is  no  mere  power  to  change  In- 
vestments. In  Bristol  v.  Austin,  40  Conn.  438, 
where  a  life  beneficiary  was  given  the  power 
to  sell,  it  was  held  that  the  intent  of  the  tes- 
tator was  to  confer  the  discretionary  power 
to  make  a  legal  conversion  of  the  estate  from 
real  to  personal,  and  vice  versa,  so  as  to 
.change  its  character  for  all  purpose^  and  so 
to  all  parties  Interested.  Here  we  have  a  case 
where  the  like  intent  on  the  part  of  the  tes- 
tator is  much  more  strongly  manifested,  and 
this  intent  must  govern.  This  testator  was 
providing  an  elaborate  scheme  of  benefaction 
which  would  quite  probably,  if  not  certainly. 
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reqnlN  for  tbe  acoompltahment  of  his  plan 
the  sale  of  portions  oc  all  of  his  real  estate. 
He  was  providing  for  expenditures  by  the 
trustee  from  the  corpus  of  his  estate  for  the 
care,  support,  and  education  of  his  children 
dnrlng  minority,  and  divisions  thereof  to 
each  In  repeated  partial  payments  year  by 
year  for  a  period  of  years  after  majority. 
More  than  one-third  of  his  not  large  estate 
consisted  of  realty.  He  must  therefore  bare 
anticipated  that  exigencies  would  In  the  nat- 
ural course  of  things  arise,  when  to  meet  the 
situation  presented  the  conversion  of  real  es- 
tate into  money  would  be  a  necessity.  It 
was  doubtless  the  anticipation  of  this  fact 
which  led  him  to  give  the  trustee  the  power 
of  sale  so  essential  to  the  ej^ecution  of  this 
trust  Other  prudential  eonsiderations  may 
have  been  present  in  his  mind,  and  other 
beneflts  sought;  but  the  terms  of  the  will 
point  too  unerringly  to  that  which  has  been 
Indicated  as  being  the  mainspring  of  his  ac- 
tion and  his  chief  end  In  view  for  his  motive 
and  intention  to  be  undiscovered.  Once  dis- 
covered '  and  the  scheme  of  his  giving  being 
borne  In  mind,  it  is  apparent  that  he  not  only 
contemplated  the  necessity  of  conversions  as 
an  Incident  of  the  execution  of  the  trust,  but 
also  expected  and  Intended  that  his  estate 
shonld  be  shared  by  his  beneficiaries  in  Its 
changed  form.  In  tiie  eituatlon  which  he 
created  and  in  which  he  placed  his  .trustee, 
It  is  Impossible  to  believe  that  when  he  gave 
the  power  of  sale  be  did  not  contemplate  and 
intend  that,  whatever  new  form  his  estate 
should  take  oa  by  reason  of  the  exercise  of 
the  authority  given,  it,  and  nothing  else, 
should  for  the  future  represent  In  the  fullest 
sense  his  estate  and  express  Its  real  character 
in  all  its  relations,  for  all  purposes  and  as 
tO'  all  parties  concerned.  He  could  not  have 
entertained  the  idea  that  his  real  estate  was 
to  be  preserved  or  go  to  his  beneficiaries  as 
such.  The  sltuatI(Hi  as  respects  the  proceeds 
of  the  sales  in  1886  and  1893,  which  were 
made  In  the  exercise  of  the  power  conferred 
by  the  will  and  by  no  other  authority,  Is 
therefore  one  In  which  It  would  seem  that  the 
character  of  personalty  must,  for  the  purposes 
of  the  distribution  of  it  as  the  estate  of  F. 
C  Shipman  into  which  it  has  come,  attach 
to  it  Bristol  V.  Austin,  40  Conn.  438,  449; 
Gray  V.  Whlttemore,  192  Mass.  367,  384,  78 
N.  E.  422,  10  L.  B.  A  (N.  S.)  1043,  116  Am. 
St  Rep.  246. 

But  it  Is  said  that  it  does  not  appear  that 
there  was  any  necessity  for  these  sales,  and 


therefore  that  It  does  not  appear  that  the 
power  was  properly  exercised.  The  contrary, 
however,  does  not  appear,  and  the  regularity 
of  the  trustee's  conduct  will,  In  the  absence 
of  countervailing  proof,  be  presumed.  Beers 
V.  Narramore,  61  Conn.  13,  24,  22  Atl.  1061; 
Sklft  V.  Stoddard,  63  Conn.  198,  227,  26  AH. 
674,  28  Aa  104,  21  L..  B.  A.  102.  Moreover, 
F.  0.  Shipman  during  the  last  10  years  of 
his  life  was  of  full  age  and  capacity  and  had 
an  Interest  In  the  trust  fund  as  a  remainder- 
man, and  for  the  last  four  or  five  years  of 
that  period  as  the  sole  remainderman.  Dur- 
ing all  this  time  he  not  only  made  no  objec- 
tion to  the  act  of  the  trustee,  but  from  time 
to  time  down  to  his  death  received  from  the 
trustee  the  fruits  of  his  action.  After  this 
period  of  silence  and  acquiescence  on  the 
part  of  the  Intestate,  those  who  have  no  other 
Interest  than  as  claimants  to  his  estate  can- 
not now  be  heard  to  raise  an  objection  to 
the  propriety  of  the  trustee's  action  which  the 
intestate  never  made.  His  acquiescence  thus 
indicated  must,  apart  from  the  finding  of 
the  court  as  to  his  ratification  and  confirma- 
tion, be  regarded  as  expressing  his  approval 
of  the  change  In  the  character  of  the  fund 
and  bis  co-operation  In  the  destruction  of  the 
ancestral  character  of  any  of  it  which  uncon- 
verted might  have  partakeil  of  that  character. 
Smith  V.  Bayright,  34  N.  J.  Eq.  424,  427. 

The  sale  In  1904  was  preceded  by  action  of 
the  court  of  probate  and  an  order  of  sale  is- 
sued by  that  court.  It  was  nevertheless  as 
distinctly  an  exercise  of  the  power  contained 
in  the  will  as  were  the  two  sales  which  had 
no  such  accompaniment  The  application  to 
the  court  was  not  one  made  under  the  statute 
(Gen.  St  1902,  S  253),  Independently  of  the  will 
and  to  secure  Independent  judicial  authority 
to  sell.  The  proceedings  contain  sufficient  in- 
ternal evidences  of  that  fact  to  require  no  re- 
inforcement by  external  considerations,  which 
are  also  apparent  They  were  manifestly  had 
to  secure  adjudication  of  the  existence  of  the 
necessity  upon  wliicb  the  will  conditions  the 
right  to  sell.  The  primal  source  of  the  power 
which  was  exercised  is  that  found  In  the 
will.  The  fitness  of  the  occasion  for  the  ex- 
ercise of  that  power  was  alone  brought  to  the 
adjudication  of  the  court  The  sale  of  1904 
had  therefore  the  same  effect  In  accomplish- 
ing a  change  in  the  character  of  the  estate  for 
all  purposes  as  did  those  of  an  earlier  date. 

The  objections  made  to  the  finding  need  not. 
In  view  of  our  conclusions,  be  considered. 

There  Is  no  errot.   All  concur. 
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(80  N.  J.  2.  U7) 

VAN  STCKEL  et  aL  v.  JOHNSON  et  al. 

(Court  of  Cbano^y  of  New  Jeraer.    Ans.  13, 
190&) 

Chasittes— Bequest  to  Kkef  Gbaveyabd  ih 
Hepair— Pahtob's  Salabt— Pabtiai  Iwva- 

IIDITT. 

By  a  codicil  to  his  will  testator  gave  to  hla 
executors  ^000  in  traat,  to  be  invested  and  tlie 
interest  to  be  applied  to  Iceeping  in  good  repair 
and  condition  tliat  part  vt  the  graveyard  attaeb- 
ed  to  a  certain  cl>arcti  wherein  his  family  weie 
buried,  and  also  the  rest  «t  the  graveyard,  and, 
if  the  church  should  fail  to  malce  npthe  salary 
of  the  pastor,  the  balance  of  the  interest,  or  so 
much  88  necessary,  should  go  toward  the  salary. 
Held,  that  the  entire  bequest  is  void,  because 
it  indudes  an  object  of  charity  (that  is,  a  con- 
tribution toward  the  salary  of  the  pastor  of  a 
church,  which  is  a  good  bequest),  and  an  object 
not  charitable  (that  is,  a  provision  for  keeping  a 
^veyard  in  order),  whidi  is  void  as  a  perpetu- 
ity, and,  the  gift  being  Indivisible,  the  whole  is 
bad  for  uncertainty. 

SVlfi.  Note.— For  cnses  In  point,  see  Cent  Dig. 
.  9.  Charities,  §S  a-ll.J 

(Syllabus  by  the  Qaart) 

Bill  by  B^uiet  Van  Syckd,  as  crarviylng 
executor  and  trnstee  nnder  the  will  and  codi- 
cil of  Aaron  Van  Sycliel,  deeewed,  and 
otiiera,  against  WUliaia  Johnson  end  others, 
for  oonstraction  of  ttie  will.  On  bill  and  «z 
parte  pn>oeB.    Decree  tar  comidainaats. 

Paul  A.  Qneen  and  Bennet  Van  Syckel,  for 
complainants. 

WALKER,  V.  O.  Tbis  Mil  was  tied  by  fbe 
snrvivingr  erecutor  and  tnistee  nnder  the  will 
and  codicil  of  the  late  Aaron  Van  Syckel, 
and  by  otber  persons  beneflelally  InteTcsted 
in  t&e  estate  of  the  testator  as  resldnary  leg- 
atees, for  the  construction  of  the  second  eodi- 
cli  to  the  testator's  will,  and  for  direction  as 
to  the  distribotlon  of  the  tinst  fnnd  there- 
in created,  In  case  that  provision  9f  the  codi- 
cil shall  be  held  to  be  Invalid.  So  nnch  of 
the  codicil  as  Is  pertinent  to  this  Inqniry 
reads  as  follows:  "Second.  I  give  and  be- 
queath to  my  executors,  or  the  snrvivors  or 
survivor  of  th«u,  the  snra  of  six  thousand 
dollars,  in  tmst,  nevertheless,  that  tbey  or 
the  survivors  or  survivor  of  them  will  in- 
vest Oie  sum,  either  In  good  railroad  securi- 
ties or  good  and  snfflcient  bond  and  mortgage 
on  real  estate  as  in  their  Jlidgment  they  may 
think  best,  and  pay  the  Interest  accming 
thereon  annually,  first,  to  keeping  up  in  good 
tiepalr  and  condition  tiiat  part  of  the  grave- 
'  yard  attached  to  the  Bethlehem  Baptist 
Church,  where  my  family  are  buried ;  second, 
to  keeping  up  in  good  condition  and  repair 
the  rest  of  said  graveyard;  third.  If  said 
Baptist  Church  shall  fail  to  make  up  the  sal- 
ary of  the  pastor  of  said  church,  that  then 
and  In  that  case  the  balance  Of  said  inter- 
est, or  so  mnch  of  It  as  Is  necessary,  shall  go 
towards  making  up  the  salary  of  said  pas- 
tor; and  In  case  the  balance  of  said  Interest 
shall  be  more  than  is  necessary  for  that  par- 
pose,  then  the  balance  of  said  interest  re- 
maining, after  the  payment  of  the  said  sal- 
ary, shall  be  added  to  the  fund  of  six  thou- 
70  A— 42 


sand  dollars  from  year  to  year,  and  the  in- 
terest arising  from  such  fund  shall  be  ap- 
propriated and  Invested  as  is  herelnt)efore 
directed — the  said  several  snms  to  be  paid 
by  my  executors,  or  the  survivors  or  survivor 
of  them,  either  to  the  persons  entitled  to  re- 
ceive the  same^  or  to  the  trustees  or  trustee 
of  said  church,  as  they  shall  think  proper, 
and  the  receipt  of  the  person  or  persons  en- 
titled' to  receive  said  interest,  or  the  receipt 
of  the  said  trustees,  or  any  on^  of  them, 
shall  be  a  snfflcient  voucher  for  the  same. 
And  In  case  the  said  Baptist  Church  shall 
go  down,  or  there  shall  be  ao  regular-  Bap- 
tist Chnrch  service  held  in  that  place,  then, 
after'  keeping  the  said  graveyard  In  condi- 
tion and  repair  as  aforesaid,  the  balance  of 
said  interest  shall  be  divided  as  I  have  di- 
rected the  residoe  of  my  estate  to  be  divid- 
ed in  my  said  will  to  which  this  is  a  codi- 
di;  and  In  case  both  church  and  graveyard, 
shall  go  down  and  become  extinct,  then  It  is 
my  will  and  I  do  order  and  direct  that  the 
whole  sam  of  six  thousand  dollars,  with 
whatever  additions  may  have  been  made 
thereto,  shaU  revert,  and  go  back,  and  be  con- 
sidered as  part  of  my  estate,  and  be  divid- 
ed as  the  residue  of  osy  estate  Is  ordered  to 
he  divided  by  said  will,  to  which  this  is  a 
codicU." 

The  defendants  are  the  tmstees  of  the 
■Bethlehem  Baptist  Chnrch  and  also  those 
residuary  legatees  nnder  the  testator's  will 
who  are  not  complainants  in  the  cause.  Noae 
of  the  defendants  answered,  and  the  bill 
was  taken  as  confessed,  to  the  end  that  snah 
decree  might  be  made  as  the  Chancellor 
BfaoBid  think  equitable  and  Just  The  cause 
was  brought  on  for  hearing  by  the  complain- 
ants ex  parte,  and  two  of  the  defendants, 
Daniel  Johnson  and  William  E.  Johnson, 
trustees  of  the  Bethlehem  Baptist  Church, 
w«re  examined  as  witnessea  Tbey  testified 
that  David  Beers,  the  other  trustee,  who  was 
made  a  defendant,  was  not  a  member  of  the 
church,  having  taken  his  letter  and  Joined 
another  church;  that  there  were  formeriy 
five  trustees,  but  the  others  have  not  acted 
for  foar  or  five  years,  the  last  election  being 
held  about  six  years  ago;  that  there  were 
abo«t  4S  members,  scattered  through  a  farm- 
ing community;  that  the  last  meeting  of  the 
board  was  held  five  or  six  years  ago;  that 
they  have  had  no  regular  pastor  since  the 
spring  of  1804,  after  which  time  they  procur- 
ed a  supply,  who  preached  every  two  weeks 
until  the  fall  of  that  year  (1904),  since  which 
time  they  were  without  a  pastor  or  any  serv- 
ices nntll  the  summer  of  1907;  that  during 
the  month  of  July  (1907)  they  arranged  with 
a  pastor  for  preaching  every  two  weeks  In 
the  afternoon  of  Sundays,  at  no  stated  sal- 
ary, but  whatever  they  could  afford  to  pay; 
that  on  August  18,  1007,  the  members  ex- 
tended the  snpply  pastor  a  call,  no  salary 
being  fixed,  and  he  accepted  and  was  to 
preach  Sunday  afternoons  every  two  weelcs, 
but  he  has  not  been  paid,  for  the  rnason  that 
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they  have  not  bad  fnnds  wherewith  to  pay 
him;  that  the  graveyard  Is  In  good  shape, 
having  been  taken  care  of  by  some  one  other 
than  the  trustees — In  fact,  by  one  of  ttie  Van 
Syckel  family,  but  not  out  of  the  fund  in 
question;  that  they  have  no  regular  sexton; 
that  the  woodwork  of  the  church,  a  stone 
one,  has  not  been  painted  for  about  60  years; 
that  what  work  lias  been  done  to  the  ,fences 
has  been  done  by  the  Van  Syckel  family; 
that  without  the  Income  from  the  trust  fund 
they  cannot  run  the  church,  there  not  being 
people  of  sufficient  means  (members  or  not 
menlbers)  to  do  it,  and  very  little  money  can 
be  raised ;  that  they  are  desirous  of  keeping 
up  the  church,  but  cannot  do  so  without  the 
aid  of  the  fund,  for  the  reason  that  without 
Its  aid  the  pastor  preaching  every  two  weeks 
will  leave,  as  they  cannot  raise  sufflcimt 
moneys  to  pay  him ;  that  other  churches  have 
been  built  (In  the  vicinity,  presumably),  and 
members  have  moved  away  and  died  since 
the  raising  of  the  trust  fund  by  the  late  Mr. 
Van  Sy(^el,  leaving  the  church  in  question 
In  a  weak  condition. 

It  is  not  necessary  to  decide  whether,  with- 
in the  meaning  of  tiie  codicil,  the  church  has 
gone  down,  or  that  there  are  no  regular  Bap- 
tist Church  services  held  there,  so  that,  after 
keeping  the  graveyard  in  condition  and  re- 
pair, the  balance  of  interest,  arising  from 
the  fund,  may  be  divided  as  the  testator  di- 
rected concerning  the  distribution  of  his  re- 
siduary estate,  or  whether  both  the  church 
and  graveyard  have  gone  down  and  become 
extinct,  so  that  the  whole  of  the  trust  fund, 
with  Its  additions,  if  any,  shall  revert  to  and 
be  considered  a  part  of  the  estate  of  the  tes- 
tator, to  be  divided  as  provided  for  the  dis- 
position of  his  residuary  estate,  because,  in 
my  Judgment,  the  bequest  is  void  as  a  per- 
petuity. In  Hartson  v.  Elden,  50  N.  J.  Bq. 
522,  26  Ail.  561,  Chancellor  McGlU  held  that 
a  provision  by  a  testator  tiiat  the  Interest 
of  a  certain  portion  of  his  estate  should  be 
used  to  keep  in  repair  the  grave  of  his  wife 
and  himself,  and  that  the  remainder  of  the 
interest  should  be  employed  in  the  general 
improvement  of  the  cemetery,  were  void  un- 
der the  rule  against  perpetuities,  because 
neither  trust  was  for  a  public  charity,  which 
ordinarily  Is  not  within  the  rule  referred  to, 
for  the  trusts  under  consideration  extended 
no  farther  than  the  establishment,  preserva- 
tion, and  improv^nent  of  private  property. 
To  the  same  efTect  is  C!orle'B  Case,  61  N.  J. 
Eq.  409,  48  Atl.  1027,  In  which  Vice  Chan- 
cellor Reed  held  that  a  gift  by  a  testator  to 
his  'executor  of  a  certain  sum  to  apply  the 
Interest  In  keeping  bis  burial  lot  in  good  or- 
-der,  and  any  surplus  remaining  to  be  used 
to  repair  fences  around  the  graveyard,  was 
void  as  an  attempt  to  create  a  perpetuity, 
being  neither  a  charitable  bequest,  nor  a  gift 
to  a  cemetery  association,  under  Oen.  St. 
1805,  p.  351.  t  14. 

It  will  be  noticed  that  the  bequest  under 
consideration  Is  not  only  for  the  keeping  of 


graves  In  condition  and  repair,  which  Is  not 
a  charitable  use,  but  also  to  be  applied  to- 
ward the  payment  of  the  salary  of  tbe  pas- 
tor of  the  church,  if  the  church  shall  fall  to 
make  up  the  salary  of  the  pastor.  This  is 
a  gift  for  the  maintenance  of  religious  serv- 
ices, and  is  undoubtedly  a  cbarlty,  and.  there- 
fore, not  subject  to  tbe  rule  against  perpetnl- 
tiea  (Mills  V.  Davlsoo,  64  N.  J.  Eq.  669,  35 
Att  1072,  35  L.  R.  A.  113,  66  Am.  St.  Rep. 
694) ;  but  there  is  here  a  mixing  of  charitable 
uses  with  objects  not  charitable,  and  It  Iq 
therefore  void  (Thomson's  Ex'rs  v.  Norrls,  20 
N.  J.  Eq.  489).  In  De  Camp  v.  Dobbins,  81 
^J.  J.  Dq.  671,  a  trust  to  a  church,  to  aid 
the  missionary,  educational,  and  benevolent 
enterprises  to  which  the  church  was  in  tbe 
liabit  of  contributing,  was  upheld  only  be- 
cause It  was  shown  that  the  enterprises  re- 
ferred to  were  legal  charities;  chief  Justice 
Beaaley,  who  delivered  the  opinion  of  the 
Court  of  Errors  and  Appeals,  remarking  (at 
page  694) :  "It  is  urged  that  this  entire  trust 
cannot  be  said  to  be,  charitable,  witliln  tbe 
legal  stgnlflcatlon  of  that  term,  Inasmuch  as 
tbe  word  'benevolent,'  by  its  natural  force, 
takes  in  objects  and  purposes  that  are  not 
charities.  That  this  term  has  this  latltndi- 
narlan  meaning  was,  upon  full  consideration, 
decided  by  this  court  in  the  case  of  Thom- 
son's Ex'rs  V.  Norrls,  20  N.  J.  Bq.  480.  Tliat 
exposition  went  on  tbe  ground  of  tbe  intrin- 
sic meaning  and-  the  unchecked  form  of  tbe 
term,  for  on  that  occasion  it  was  considered 
that  there  was  nothing  present  tending  to 
hem  in  or  narrow  its  import"  And  at  page 
696:  "It  appears  in  the  case,  by  the  proofs. 
that  this  church  has  been  in  the  habit  of 
making  donations  to  certain  enterprises  and 
objects,  such  as  tbe  foreign  and  domestic  mis- 
sions, tbe  Bible  Society,  etc.,  all  of  which 
enterprises  are  charities  in  the  legal  sense  of 
the  term.  When,  therefore,  this  will  declares 
the  trust,  and  directs  tbe  property  to  be  used 
to  aid  the  missionary,  educational,  and  be- 
nevolent enterprises  to  which  the  said  churcb 
is  in  the  habit  of  contributing,'  the  will  It- 
self provides  a  standard  by  which  the  word 
'benevolent'  Is  to  be  measured.  Tbe  fund  la 
not  to  be  used  to  aid  any  benevolent  enter- 
prise, but  only  benevolent  enterprises  of  a 
certain  defined  character,  and  they  are  chari- 
ties. The  word  'benevolent'  is  thus,  by  the 
context  and  tbe  subject-matter,  cut  down  in- 
to legal  dimensions.  From  tbe  first  I  liave 
seen  no  difficulty  on  this  point" 

Like  the  trust  which  was  held  bad  In 
Thomson's  Ex'rs  v.  Norrls,  20  N.  J.  Bq.  480, 
the  trust  in  this  case  Is  for  purposes  charita- 
ble and  not  charitable,  and  therefore  tbe  be- 
quest is  bad  for  uncertainty.  When  an  unas- 
certainable  part  of  a  fund  la  given  upon  a 
void  trust  snd  tbe  residue  uiwn  a  valid 
trust  the  whole  fails.  Kelly  v.  Nldiols,  17 
R.  I.  306,  21  AU.  906,  affirmed  18  R.  I.  62, 
25  Atl.  840,  19  Ii.  R.  A.  413.  A  deliverance 
precisely  in  point  is  that  of  the  Supreme 
Court  of  E)rron  of  Connecticat  in  Colt  v. 
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Comstock,  51  Conn.  352,  50  A;n.  Rep.  29,  In 
whlcb  the  court  held  tbat  bequests  to  two 
ecclesiastical  societies,  to  be  Invested  as  a 
permanent  fund,  and  the  Income,  so  far  as 
necessary,  to  be  applied  In  keeping  certain 
burial  lots  In  order,  and  the  remainder  to 
religions  services  In  the  societies,  was  void, 
remarking  at  page  38G  of  51  Conn.  (50  Am. 
Rep.  29) :  "But  the  bequests  as  they  are,  al- 
though some  portion  of  the  Income  is  to  be 
devoted  to  a  charitable  purpose,  cannot  be 
supported.  If  It  were  otherwise.  It  would 
be  in  the  power  of  an  individual  to  make  a 
perpetuity  of  property  to  any  extent,  by  de- 
voting some  small  portion  of  the  undivided 
Income  thereof  to  some  charitable  purpose. 
A  little  charity.  In  such  a  case,  cannot  pre- 
serve the  entire  bequest" 

There  will  be  a  decree  declaring  the  codicil 
to  the  will  of  the  late  Aaron  Van  Syckel  to 
be  null  and  void,  and  that  the  trust  fund 
raised  by  the  codicil  be  distributed  as  the 
residue  of  the  decedent's  estate  Is  ordered  to 
be  divided  by  bis  will.  As  the  proofs  show 
the  amount  in  the  hands  of  Judge  Van  Syc- 
kel, the  surviving  executor,  the  decree  to  be 
entered  in  conformity  with  these  views  may 
ascertain  the  exact  amount  distributable. 


(74  N.  J.  B.  802) 

In  re  SHEDAKER. 

(Prerogative  Court  of  New  Jersey.     July  17, 
1908.) 

1.  Descent   and   PisTaiBtmoN  —  Rbsidttk  — 
Next  or  Kin— Pes  Capita— Pes  Sxibpes. 

Tlie  surplusage  of  the  ^oods,  chattels,  and 
peiaonal  estate  of  one  dying  intestate  on  August 
30,  1902,  leaving  him  surviving  a  widow  and 
certain  ancles  and  aunts  end  the  descendants  of 
deceased  uncles  and  aiuits,  is  to  be  distributed, 
one  moiety  to  the  widow,  and  the  residue  to  the 
surviving  nncles  and  aunts  per  capita,  and  to 
the  descendants  of  deceased  uncles  and  aunts 
per  stirpes,  under  the  statute  of  distribution 
(Act  March  22.  1899  (P.  L.  p.  204]  {  169,  subd. 
2)  then  in  force. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  §g  121,  122.] 

2.  EXECUTOBS    AND    ADUINISTBATOBS— DlSTBI- 

BUTioN  OF  Estate  —  CouHSBi,  Feb— Pat- 

MSNT  FKOM  ESTATE. 

A  surviving'  aunt  and  certain  first  cousins 
of  an  intestate  decedent  appealed  from  an  er- 
roneous decree  of  the  origans'  court  awarding 
distribution  of  a  moiety  of  the  intestate's  per- 
sonal property  to  grandnepbews,  with  tlie  re- 
sult that  distribution  will  be  made  to  4  sur- 
viving uncles  and  aunts  and  the  representatives 
of  14  deceased  uncles  and  aunts,  and  the  grand- 
nephews  will  be  excluded.  Held  that,  as  the 
f«rviceB  of  counsel  in  overthrowing  the  decree  of 
tlie  orphans'  court  and  establishing  the  right  fo 
participate  in  the  distribution  of  the  decedent's 
estate  by  this  large  class  of  kindred  were  ren- 
dered for  the  i)enefit  of  them  all,  his  compensa- 
tion should  not  fall  upon  the  few.  who  have  sus- 
tained the  issue  for  the  benefit  of  the  many,  but 
that  bis  fee  should  be  paid  out  ot  the  fimd. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Difc 
vol.  22,  Executors  and  Administrators,  {  1296.] 

(Syllabus  by  the  Court.) 

Appeal  from  Orphans'  Court,  Burlington 
County. 


Proceedings  for  dlstrlbntion  of  the  surplns 
assets  In  the  hands  of  Aaron  Sbedaker,  as 
administrator  of  the  estate  of  E.  Budd  Hels- 
ler,  deceased.  From  a  decree  of  distribu- 
tion of  the  orphans'  conrt,  distributing  one- 
half  of  the  surplus  to  J.  Ia  Heisler,  decedent's 
widow,  and  the  other  half  in  equal  portions 
to  the  guardlim  of  two  of  decedent's  grand- 
n^bews,  Rebecca  Sampson  and  others  ap- 
peal.   Reversed. 

George  Gilbert,  for  appellants.  Ernest 
Watts,  for  respondenta. 

WAIiKKR,  Vice  Ordinary.  On  June  6, 
1903,  the  Burlington  county  orphans'  court 
made  a  decree  for  distribution  of  the  balance 
In  the  hands  of  Aaron  Sbedaker,  the  admin- 
istrator of  the  estate  of  E.  Budd  Heisler, 
who  died  Intestate  August  30,  1902,  which 
balance  was  the  sum  of  $2,921.69,  and  order- 
ed that  it  be  distributed,  one-half  to  Jeanette 
It.  Heisler,  the  widow,  and  the  other  one- 
half  In  equal  portions  of  one-fourth  each 
to  the  guardian  of  William  Heal  and  Clif- 
ford Heal,  grandnepbews  of  the  decedent. 
From  this  decree,  Rebecca  Sampson,  an  aunt, 
and  William  Ia  Heisler,  Peter  K.  Heisler, 
Elizabeth  Praul,  John  H.  Adams,  George  H. 
Adams,  and  Elizabeth  Cooper,  first  cousins 
and  representatives  of  next  ot  kin  ot  the 
decedent,  E.  Budd  Heisler,  appealed  to  this 
court,  and  asked  that  the  decree  of  distribu- 
tion be  reversed,  and  that  they  may  have 
relief  In  the  premises. 

The  decedent,  E.  Budd  Heisler,  had  ten 
uncles  and  aunts  on  his  father's  side,  one 
of  whom  is  living,  and  nine  of  whom  died  in 
his  lifetime;  and  he  had  eight  uncles  and 
aunts  on  bis  mother's  side,  three  of  whom 
are  living,  and  five  of  whom  died  In  bis  life- 
time. The  Heal  children,  to  whom  distribu- 
tion was  ordered  to  be  made  by  the  decree 
of  the  orphans'  court,  were  grandnepbews, 
children  of  Charles  Hannah  Heal,  a  niece  of 
the  decedent;  she  being  a  daughter  of  Charles 
Heisler,  his  deceased  brother.  The  nearest 
relatives  of  E.  Budd  Heisler,  living  at  the 
time  of  his  death,  were  his  aunts,  Rebecca 
Sampson  and  Hope  E.  Adams,  and  his  uncles, 
Mlcajah  Marter  and  Edwin  K.  Marter.  Ac- 
cording to  our  statute  of  distributions,  as 
it  existed  when  Mr.  Heisler  died  and  when 
the  order  of  distribution  was  made,  being  an 
amendment  to  the  oi^hans'  court  act,  approv- 
ed March  22,  1899  (P.  U  p.  204,  g  169,  subd. 
2),  in  case  ttiere  be  no  children,  nor  any  legal 
representative  of  them  (and  there  Is  not  In 
this  case),  one  moiety  of  the  estate  would  go 
to  the  widow  of  the  intestate  (and  there  Is  a 
widow),  and  the  residue  equally  to  every  of 
the  next  of  kindred,  who  are  In  equal  de- 
gree, and  those  who  represent  them.  Accord- 
ing to  our  present  statute  upon  the  subject, 
being  an  amendment  to  the  orphans'  court 
act,  approved  April  16,  1908  (P.  U  p.  644. 
8  169,  subd.  2),  In  this  case  (there  being  a 
widow,  and  no  children,  nor  any  legal  repre- 
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sentatlTe  of  them),  the  whole  snrplus  fond 
would  be  allotted  to  the  widow  of  the  ln,te»- 
tate.    But  this  statute  does  not  apply. 

The  act  of  1899  was  construed  In  the  Eft- 
sex  orphans'  court  (In  re  Estate  of  Cornelia 
B.  Halsey,  28  N.  J.  Law  J.  114),  and  In  this 
court  (same  case,  sub  nom.  Smith  ▼.  Mc- 
Donald, 69  N.  J.  Eq.  765,  6t  Atl.  453),  and 
In  the  Court  of  Errors  and  Appeals  (65  Atl. 
840);  the  decision  of  this  court  being  an 
aflBrmance  of  the  Essex  orphans'  court,  and 
that  of  the  Court  of  Errors  and  Appeals  being 
an  afiSrmance  of  this  court  The  act  of  1899, 
as  construed  In  Smith  v.  McDonald,  gives,  In 
a  case  such  as  the  one  under  consideration, 
one  moiety  to  the  wife  and  the  other  to  the 
llvisg  next  of  kin  of  equal  degree  and  the 
legal  representative  of  deceased  kindred  of 
the  same  class.  The  stock  entitled  to  repre- 
sentation are  the  descendants  of  the  first 
ancestor  In  the  ascending  line  common  to  the 
Intestate  and  all  the  surviving  next  of  kin; 
the  next  of  kin  being  of  equal  degree  taking 
Iter  capita,  and  the  descendants  of  deceased 
members  of  the  same  class  taking  per  stirpes. 
Now,  In  the  <3ase  under  consideration,  the 
«nrviving  uncles  and  aunts  of  the  deceased 
Intestate  are  his  living  next  of  kin  in  equal 
degree,  beingi  related  in  the  third  degree; 
whereas  the  grandnephews,  to  whom  the  Bur- 
lington county  orphans'  court  ordered  distri- 
bution to  be  made,  are  related  In  the  fourth 
degree. 

The  relatlonsnip  of  the  next  of  kin  to  the 
deceased  Is,  as  is  well  known,  to  be  traced 
from  the  deceased  to  a  common  ancestor  in 
the  ascending  line,  and  thence  in  the  descend- 
ing line  from  that  common  ancestor  to  the 
kindred.  Thus,  from  B.  Bndd  Heisler,  the 
-decedent,  to  his  father,  is  one  degree;  from 
bis  father  to  his  grandfather  Is  two  degrees ; 
and  from  the  grandfather  to  his  children  (the 
'brothers  and  sisters  of  the  decedent's  father), 
who  are  the  decedent's  uncles  and  aunts.  Is 
three  degrees.  Therefore,  as  said,  the  un- 
-cles  and  aunts  of  the  deceased  are  his  next 
of  kin  in  the  third  degree.  The  kinship  of 
the  grandnephews  to  the  decedent,  to  whom 
the  orphans'  court  ordered  distribution  to  be 
made,  is  thus  ascertained:  From  B.  Budd 
Helsler,  the  decedent,  to  his  father,  is  one 
degree;  from  his  father  to  his  (decedent's) 
brother  Charles  Is  two  degrees;  from  his 
brother  Charles  to  his  (Charles')  daughter, 
who  was  the  niece  of  the  decedent,  is  three 
degrees;  and  from  her  to  her  children  (de- 
cedent's grandnephews),  the  distributees  nam- 
ed in  the  decree  of  the  orphans'  court,  is  four 
-degrees.  Therefore,  as  said,  the  grandneph- 
ews of  the  deceased  are  his  next  of  kin  in  the 
fourth  degree.  Having  ascertained  that  the 
living  next  of  kin  in  equal  degree  to  the  de- 
cedent are  his  uncles  and  aunts.  It  follows, 
under  the  statute  and  decisions  referred  to, 
that  distribution  is  to  be  made  to  the  uncles 
and  atmts  per  capita,  and  to  the  descendants 
of  those  of  them  who  are  deceased  per  stirpes, 


and  that  the  grandnephews  are  to  be  ex- 
cluded. 

The  decree  of  the  orphans'  court  win  be 
reversed,  and  the  cause  remitted  to  that  court 
for  the  making  of  a  decree  In  conformity  with 
these  views. 

tender  the  ruling  of  this  court  distribution 
will  be  made  to  the  2  aunts  and  2  uncles  and 
the  representatives  of  the  14  deceased  uncles 
and  aunts.  The  appeal  In  this  cause  was 
taken  by  one  of  the  aunts  and  seven  first 
cousins  of  the  decedent;  the  latter  being 
representatives  of  certain  deceased  uncles  and 
aunts  of  the  intestate.  The  services  of  coun- 
sel in  overthrowing  the  decree  of  the  or- 
phans' court  and  establishing  the  right  to 
participate  in  the  distribution  of  the  dece^ 
dent's  estate  by  this  large  class  of  kindred 
were  rendered  for  the  benefit  of  them  all, 
and  his  compensation  should  not  fall  upon 
the  few  who  have  sustained  the  issue  for 
the  benefit  of  the  many.  Therefore  a  coun- 
sel fee,  as  well  as  the  costs  of  these  proceed- 
ings, will  be  allowed  the  appellants,  to  be 
paid  Out  of  the  fund.  Smith  v.  McDonald. 
69  N.  J.  Eq.  765,  61  Atl.  453,  455,  is  a  direct 
authority  for  such  allowance. 

The  amount  of  the  counsel  fee  wQl  be  fixed 
upon  application. 


(74  N.  J.  B.  «49> 

ENDUP  T.  CARVBB  et  *L 

(Court  of  Errors  and  Appeals  of  New  Jeisey. 
Jane  16,  190&) 

1.  CoNTBACTs  — Cowgr«uoTiow  — What   Law 
Governs— Lex  Loci. 

Where  the  prdiniinary  negotiations  for  a 
lonn  were  condncted  in  Philadelphia,  bat  tfae 
land  mortgaged  as  secnrity  -mia  located  in  New 
Jersey,  where  the  contract  was  to  be  performed. 
and  where  the  money  was  paid  over,  the  papers 
executed,  and  the  transaction  consummated,  the 
law  of  New  Jersey  was  the  lex  loci  contractna, 
and  governed  the  transaction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  724-726.] 

2.  UsTjBY— Natdbk  of  Aqkkement— BvinEMCK. 

Defendant  C.  applied  to  F.  for  a  loan  of 
$4,500  on  good  mortgage  secnrity,  agreeing  to 
pay  $500  bonns.  F.  dedined  to  make  the  loan, 
but  directed  C.  to  his  son,  with  Vhom  -F.  had  an 
office.  The  son,  who  was  an  at£omey,  went  across 
the  street  to  the  place  of  business  of  complain- 
ant, who  was  an  anctioaeer,  and  complainant, 
after  listening  to  the  son's  statement,  agreed  to 
make  the  loan,  withont  any  independent  inqniry 
or  having  the  title  searched.  F.  famished  the 
money  to  complainant  at  4  per  cent,  interest, 
and  complainant  loaned  the  same  to  C.  at  6  per 
cent.,  secured  by  a  mortgage ;  F.'a  son  retaining 
the  $500  bonus.  Held,  that  F.  was  the  real 
lender,  and  he,  through  his  son,  had  the  lienefit 
of  the  usury,  which  C.  was  entitled  to  have 
credited  on  the  amount  due. 

Appeal  from  Court  of  Ghanowy. 

Bill  to  foreclose  a  mortgage  by  Wlliiam 
Knoup  against  John  D.  Carver  and  another. 
From  a  decree  for  complainant,  crediting  on 
the  amount  due  a  certain  sum  as  usury,  cona- 
plainant  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Bergen,  y. 
C,  in  the  court  below: 
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"The  defendant  Carter  borrowed  $4,500, 
and  gave  to  the  complainant  a  mortgage  for 
$S,000 ;  and  the  only  qnestion  Is  whether  the 
$500  was  a  usnrloiis  Interest  charge.  The 
defendant  applied  to  one  Erasmna  Freeman 
for  tite  loan,  and  after  some  conrersatlon 
be  was  referred  to  Edgar  A.  Freeman,  a 
son  of  Erasmas,  who  had  a  desk  or  (^ce 
room  In  the  offices  of  his  son  Edgar.  The 
result  of  the  defendant's  Interview  with 
Edgar  was  an  application  to  the  complain- 
ant to  make  the  loan,  which  It  is  alleged 
he  agreed  to  do.  It  Is  certain  that  he  did 
produce  the  $5,000  and  go  through  the  form 
of  making  a  loan;  bnt  I  am  satisfied  that 
the  whole  procedure  was  a  mere  pretense, 
or  a  cover,  which  it  was  supposed  would 
avoid  the  penalty  which  the  law  Imposes 
for  taking  Interest  In  excess  of  the  legal 
rate.  Erasmus  Freeman  was  called  as  a  wit- 
ness by  the  defendant;  but  he  was  a  very 
unwilling  witness.  He  admits,  however,,  that 
when  the  defendant  Carver  called  upon  him 
to  make  the  loan,  and  offered  him  a  bonus  of 
$500,  he  would  not  make  the  loan,  and  turn- 
ed him  over  to  bis  son,  and  said  that,  if  his 
son  wanted  to  take  it  up,  he  would  have  to 
deal  with  him ;  but  he  testifies  that  he  loan- 
ed the  money  to  the  complainant,  to  be  loan- 
ed to  the  defendant,  and,  further,  that  he 
loaned  this  money  to  Knoup,  the  complain- 
ant, for  4  per  cent,  when  he  could  have  had 
from  the  defendant  a  mortgage,  which,  so  far 
as  the  case  shows,  was  a  good  security,  and 
have  been  paid  interest  thereon  at  the  rate 
of  6  per  cent.  The  method  pursued  by  the 
l>artles  was  an  old  and  well-established  prac- 
tice for  avoiding  the  usnry  law.  The  defend- 
ant applied  to  the  real  principal  for  the  loan, 
who  declined  to  make  it,  and  turned  him 
over  to  his  son,  a  counselor  at  law,  in  whose 
office  he  had  desk  room.  The  son  walks 
across  the  street  to  a  place  where  the  com- 
plainant is  carrying  on  business  as  an  auc- 
tioneer, and  the  complainant,  after  listening 
to  the  son  regarding  the  merits  of  the  loan 
and  the  character  of  the  property,  agrees  to 
make  the  loan  without  any  independent  in- 
quiry on  his  part  or  having  the  title  search- 
ed, and  thereuiH>n  the  father,  Erasmus,  fur- 
nishes the  money  to  make  the  loan,  and  the 
son  keeps  the  $500.  Under  such  circumstan- 
ces It  is  ridiculous  to  ask  the  court  to  con- 
sider for  a  moment  that  Mr.  Knoup,  the  com- 
plainant, was  the  bona  fide  maker  of  this 
loan.  No  man  is  likely  to' furnish  money  at 
4  per  cent,  when  he  can  loan  it  on  good 
flccnrity  at  6  per  cent;  and  I  am  very  well 
satisfied  that  the  person  who  made  this  loan 
was  ETrasmus  Freeman,  and  that  he,  through 
his  son,  had  the  benefit  of  the  usury,  and  per- 
mitted his  son  to  exact  it,  and  in  order  to  do 
so  advanced  the  money  to  the  complainant 
with  full  knowledge  that  it  was  to  be  reloan- 
ed  to  the  defendant  at  a  usnrlons  rate  of 
Interest 

"The  defendant  la  ^titled  to  have  the  in- 


terest or  bonus,  thus  nnlawftilly  retained 
when  the  mortgage  was  made,  credited  on  the 
amount  due." 

Norman  Grey,  fOr  appellant  Wilson,  Oanr 
&  Stackhouse,  for  respondenta. 

FEB  CURIAM.  An  examination  of  the 
testimony  satisfied  us  that  the  transaction 
between  the  parties  to  this  cause  was  execut- 
ed at  Manasquan  in  this  state.  While  it  is 
true  that  the  preliminary  negotiations  for  the 
loan  were  conducted  In  Philadelphia,  the 
land  involved  is  situated  In  this  state,  the 
contract  Is  to  be  performed  here,  the  monc^ 
was  paid  here,  the  papers  executed  and  the 
entire  transaction  consummated  at  Manas- 
quan, and  hence  this  jurisdiction  furnishes 
lex  loci  contractus. 

•  This  being  so,  v^e  conclude  that  the  ques- 
tion of.  usury  involved  in  the  transaction  was 
correctly  resolved  by  the  learned  Vice  Chan- 
cellor, and  that  the  decree  of  the  Court  of 
Chancery  should  be  affirmed. 


In  re  SULK. 


(M  N.  J.  B.  no 


(Court  •(  Chancery  of  New  Jersey.     Anc.  4, 
190&) 

1.  InsANC  PsBflons  —  Fnnniras  —  SARirr  — 
Costs  to  Pbosscittob.  - 

If,  nnder  proaeedinfs  on  a  oommlsston  In 
the  nature  of  a  writ  de  lunatlco  Inquirendo,  the 
subject  of  the  inquisition  is  found  to  be  of  sound 
mind,  the  person  petitioninc  for  and  proseeuting 
the  commission  of  lunacy  is  entitled  to  costs,  in- 
dndlne  counsel  fee  and  expenses  reasonably  and 
projjerly  Incurred,  provided  the  prosecutor  of 
the  inquisition  has  acted  from  Jnatiflable  motives 
and  in  good  faith,  and  there  is  a  fund  under  the 
control  of  the  court  out  of  which  payment  can 
be  ordered  to  be  made. 

(Ed.  Note.— BV>r  cases  in  point  see  Cent  Dig. 
vol.  27,  Insane  Persons,  {  39.] 

2.  SAn—RscnvxBB— Costs  akd  Fies. 

When,  upon  the  application  for  a  commis- 
sion in  the  nature  of  a  writ  de  lunatlco  inquir- 
endo, a  case  is  made  which  moves  the  court  to 
appoint  a  receiver  pendente  lite,  and  afterwards 
upon  the  inquest  the  subject  of  the  inqnisition 
is  found  to  be  of  sound  mind,  the  court  will,  in 
dischargiiu;  the  receiver,  allow  him  compensa- 
tion for  h&  services,  and  will  allow  the  petition- 
er the  taxBd  costs  of  the  proceeding*.  Including 
a  reasonable  coansel  fee,  and  expenses  reason- 
ably and  properly  incurred. 
(Syllabus  by  the  Court) 

Proceedings  by  JoseiAlae  Soft  for  the  ap- 
pointment of  a  lunacy  commlsslma  to  inquire 
Into  the  alleged  lunacy  of  her  husband,  Char- 
les H.  Sulk.  A  'receiver  was  appointed  of  his 
property  pending  tlie  bearing;  and,  the  re- 
qrandent  having  been  found  sane,  petitioner 
applies  for  an  order  on  the  recover  to  pay 
the  costs  and  expenses  of  her  solicitoir  and 
counsel  In  the  lunacy  proceedings,  together 
with  the  physician's  bill  and  other  expenses 
therein.    Application  granted. 

Clarence  Kelsey,  for  petitioner.  Marshall 
Van  Winkle,   for  respondent 

WALKER,  y.  a  On  April  81.  1908,  Jose- 
phine Snlk  filed  a  verified  petition  In  the 
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above-Stated  matter,  praying  that  a  oommls- 
slon  In  the  nature  of  a  writ  de  lunatlco  ln> 
qulrendo  might  issue  out  of  this  court  to  In- 
quire Into  the  alleged  lunacy  of  her  husband, 
Charles  H.  Sulk,  and,  on  allegations  In  the 
petition,  abundantly  verified  by  affidavits,  to 
the  effect  that  Sulk  was  Improvldently  giv- 
ing away  and  wasting  his  money  and  prop- 
erty, John  S.  McMaster,  Esq.,  was  appointed 
receiver  pendente  lite,  and  a  commission  was 
issued  to  Frank  P.  McDermott,  Esq.,  mas- 
ter In  chancery.  Dr.  John  C.  Parson,  and  Mr. 
John  E.  Muller,  In  the  usual  form,  to  inquire 
Into  the  alleged  lunacy  of  Sulk.  Mr.  McMas- 
ter qualified  as  receiver  and  took  possession 
of  the  real  and  personal  property  of  Mr. 
Sulk.  The  Inquisition  was  held  on  June  11 
and  12,  1908;  Sulk,  who  had  escaped  from 
the  Morris  Plains  Hospital  for  the  Insane, 
being  absent  The  jury  Impaneled  In  the 
matter  found  that  Sulk  was  capable  of  gov- 
erning himself  and  his  affairs,  and  the  com- 
mission has  been  duly  returned. 

The  presient  application  is  for  an  order 
upon  the  receiver  to  pay  the  bills  of  the 
petitioner's  solicitor  and  counsel  In  the  lu- 
nacy proceedings  and  also  the  physician's  bills 
and  other  expenses  therein.  The  Inquisition 
was  conducted  on  June  11,  1908,  from  10 
o'clock  in  the  morning  until  5  o'clock  In  the 
afternoon,  and  on  the  next  day  from  10 
o'clock  In  the  morning  until  after  2  o'clock 
on  the  following  morning.  The  respondent. 
Sulk,  is  the  owner  of  real  and  personal  prop- 
erty aggregating  many  thousands  of  dollars, 
and  his  estate  Is  abundantly  able  to  respond 
for  the  costs  and  expenses  of  these  proceed- 
ings. Two  questions  arise:  First,  has  the 
court  the  power  to  order  the  payment  asked 
for?  and,  second,  are  the  amounts  asked  for 
reasonable? 

The  solicitor  and  counsel  of  the  petitioner 
asks  for  a  fee  of  $500,  and  attaches  a  bill 
of  Items  'of  his  services  to  the  petition.  It 
appears  that  be  .did  a  great  deal  of  exacting 
work  in  the  matter  and  that  very  much  time 
was  consumed  in  bis  labors.  Dr.  Baldwin 
has  presented  a  bill  for  $10,  Dr.  J.  Henry 
Clark  for  |60  (Including  services  In  court), 
and  Dr.  H.  J.  Bogardus  $25  (Including  serv- 
ices in  court).  I  deem  all  of  the  bills  to  be 
reasonable,  and  the  question,  therefore,  re- 
curs: Has  the  court  the  power  to  order 
their  payment  out  of  the  estate  of  the  re- 
spondent, In  view  of  the  fact  that  no  office 
has  been  found? 

It  is  ^itirely  settled  that  where  the  alleged 
lunatic  Is  found  to  be  of  sound  mind,  or  the 
commission  is  superseded  before  a  guardian 
Is  appointed,  the  petitioner  cannot  be  allow- 
ed costs  and  expenses,  no  matter  how  meri- 
torious the  proceeding,  where  there  Is  no 
fund  out  of  which  payment  can  be  made. 
In  re  Farrell,  61  N.  J.  Eq.  353,  27  Atl.  81S. 
It  appears,  therefore,  that  the  allowances 
asked  for  cannot  be  made,  unless  there  be 
a  fund  out  of  which  they  can  be  paid.  Chan- 
cellor McGlU,  In  Re  Farrell,  commences  bis 


opinion  by  the  statement  that  Chancellor 
Green,  in  the  Matter  of  Curtis  White,  17  N. 
J.  Eq.  274,  being  satisfied  Uiat  the  proceed- 
ings had  been  instituted  in  good  faith  for 
the  benefit  of  the  lunatic,  denied  the  motion 
for  costs,  remarking  that  In  such  case  the 
petitioner  In  Justice  should  be  allowed  costs, 
whether  the  lunacy  established  or  not;  add- 
ing, however,  that  if  the  party  be  found  of 
sound  mind,  or  the  commission  be  supersed- 
ed before  a  guardian  appointed,  the  proseca- 
tor  cannot  be  allowed  costs,  however  meri- 
torious his  conduct,  there  being  no  fund  out 
of  which  their  payment  can  be  directed. 

The  law  in  our  state  upon  this  subject  Is 
the  same  as  that  which  obtained  In  England 
prior  to  the  statute  of  Victoria.  We  have  no 
statute  upon  the  subject  of  the  present  in- 
quiry, and  the  rule  laid  down  in  the  English 
authorities  is  apposite  here.  In  Ex  parte 
Feme,  5  Ves.  832,  the  subject  of  the  inquisi- 
tion was  found  to  be  of  unsound  mind,  and, 
upon  a  traverse  of  the  Inquisition,  was  found 
to  be  sane,  and  the  commission  was  there- 
upon superseded.  The  petitioners  asked  for 
costs,  claiming  to  have  established  lunacy  at 
the  time  of  the  Inquisition.  Lord  Chancellor 
Loughborough  denied  the  application,  be- 
cause there  was  no  fund  out  of  which  pay- 
ment could  be  ordered,  and  he  remarked: 
"If  I  could  act  cum  imperlo,  it  Is  a  very 
proper  case,  and  the  parties  have  entitled 
themselves  to  all  the  costs  I  can  give  them ; 
but  I  have  no  Jurisdiction."  In  Sanderson  v. 
Sanderson,  10  Yes.  280,  on  application  for 
costs  after  office  found,  but  before  the  deter- 
mination of  the  traverse.  Lord  Eldon  remark- 
ed that  no  grant  of  the  custody  of  the  per- 
son or  estate  could  be  made,  and  the  person 
issuing  the  commission,  If  there  be  no  fund 
in  his  hands,  cannot  make  an  order  as  to 
costs.  In  the  Matter  of  Curtis  White,  supra, 
there  was  an  application  by  the  subject  of 
the  Inquisition,  who  was  found  to  be  of  sound 
mind,  for  costs  to  be  visited  upon  the  party 
who  took  out  the  commission,  who  was  his 
son,  and  who  prosecuted  it  from  proper  mo- 
tives and  in  good  faith.  Chancellor  Green 
denied  the  motion,  and  observed  (at  page 
277  of  17  N.  J.  Eq.):  "A  person  petition- 
ing for  and  prosecuting  a  commission  of  lu- 
nacy is  entitled  to  be  repaid  the  costs  he  shall 
have  properly  so  incurred.  But  if  the  party 
he  found  of  sound  mind,  or  the  commission 
be  superseded  before  a  guardian  Is  appointed, 
the  prosecutor  cannot  be  allowed  his  costs, 
however  meritorious  his  conduct  may  have 
been,  there  being  no  fund  out  of  which  the 
chancellor  can  direct  them  to  be  paid" — and 
further:  "The  proceeding  being  Instituted 
for  the  benefit  of  the  alleged  lunatic  or  his 
estate,  the  petitioner  Is,  In  Justice,  entitled 
to  be  repaid  his  costs  reasonably  Incurred, 
whether  the  lunacy  be  established  or  not. 
It  is  true  that,  where  the  party  is  found  of 
sound  mind,  the  prosecutor  cannot  be  allow- 
ed his  costs,  because  there  Is  no  fond  oat 
of  which  they  can  be  paid." 
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Thns  It  appears  that  both  In  this  state  and 
In  England  we  have  direct  and  positive  state- 
ments by  the  conrta  to  the  effect  that  the 
petitioner  In  a  lunacy  proceeding,  if  acting 
from  Jostlfiable  motlres  and  In  good  faith,  Is 
entitled  to  an  award  of  costs  and  expenses 
OTit  of  the  estate  of  the  subject  of  the  In- 
quisition, even  if  he  be  found  of  sound  mind, 
provided  there  be  a  fund  within  the  Juris- 
diction of  the  court  out  of  which  the  award 
can  be  made.  I  cannot  otherwise  read  these 
expressions:  "If  I  could  act  cum  Imperlo, 
it  Is  a  very  proper  case,  and  the  parties  have 
entitled  themselves  to  all  the  costs  I  could 
give  them."  Per  Lord  Chancellor  Lough- 
borough, Ex  parte  Feme.  "It  Is  impossible 
to  make  any  order  about  the  costs,  as  there 
Is  no  fund  upon  which  they  can  attach." 
Per  Lord  Chancellor  Eldon,  in  Sanderson  v. 
Sanderson.  "The  petitioner  Is,  in  Justice,  en- 
titled to  be  repaid  his  costs  reasonably  In- 
curred, whether  the  lunacy  be  established  or 
not."  Per  Chancellor  Green,  in  the  Matter  of 
Curtis  White.  "There  being  no  ofSce  found, 
and  neither  guardian  nor  fund  In  prospect, 
there  should  be  no  allowance  of  expenses  In 
the  lunacy  proceedings."  Per  Chancellor  Mc- 
Gill,  In  Re  Farrell.  If  the  proceedings  in  this 
matter  had  resulted  in  o£9ce  found,  then,  un- 
der our  statute  and  .practice,  It  would  be  for 
the  guardian,  when  appointed  by  the  orphans' 
court,  to  pay  the  costs  and  expenses  of  the 
litigation.  In  re  Farrell,  61  N.  3.  Eq.  360, 
27  Ml  813. 

Now,  there  Is  a  fund  under  the  control  of 
this  court  In  this  matter,  namely,  the  prop- 
erty in  the  hands  of  the  receiver  appointed 
upon  the  presentation  of  the  i>etitlon  for  the 
commission.  Ought  the  fund  to  be  turned 
tmck  to  Mr.  Sulk,  without  being  tolled  for  the 
legitimate  costs  and  expenses  of  the  lunacy 
proceedings;  or  should  those  disbursements 
be  ordered  out  of  the  fund  before  it  is  re- 
stored to  its  owner?  The  court  undoubtedly 
acted  withhti  its  power  in  appointing  the 
temporary  receiver.  Matter  of  Runy  Dey, 
9  N.  J.  Eq.  181 ;  In  re  Devausney,  52  N.  J. 
Eq.  502,  507,  28  Atl.  459.  There  was  an 
abundance  of  proof  by  way  of  afiSdavlts  an- 
nexed to  the  petition  to  Justify  the  appoint- 
ment In  fact,  counsel  for  the  respondent, 
arguing  here  against  the  allowance  of  ex- 
penses, did  not  question  the  propriety  of  the 
appointment,  and  consented  that  the  receiver 
be  paid  for  his  services  in  the  matter.  I 
take  it  that  the  court  lias  the  power  to  com- 
pensate the  receiver,  irrespective  of  the  con- 
sent; for  the  right  to  appoint  a  temporary 
receiver  presupposes  that  the  appointment 
may  be  vacated  ui>on  full  bearing.  If  such 
be  the  consequence — ^tbat  is,  if  the  receiver- 
ship goes  down  upon  the  hearing — ^it  does  not 
fellow  that  the  petitioner  procuring  the  ap- 
IMintment  shall  be  milct  in  costs.  If,  then, 
the  court  has  the  light  to  allow  the  receiver's 
compensation,  it  lias,  I  take  it,  equal  right 
to  allow  the  costs  and  other  expenses  of  the 


proceedings  In  which  ttte  receiver  was  ap- 
pointed; and  certainly  ao  in  this  class  of 
cases,  under  the  authorities  to  which  refer- 
oice  lias  been  made. 

In  Sewell  v.  Cape  May  &  &  P.  R.  B.  Co., 
9  AtL  785,  a  receiver  was  appointed  by  this 
court  for  the  defendant  as  an  insolvent  cor- 
poration on  the  return  of  an  order  to  show 
cause.  The  defendant  afterwards  answered, 
and  moved  to  dissolve  the  injunction  and  to 
dismiss  the  bill.  The  court  again  declared 
the  company  Insolvent  within  the  meaning 
of  our  act;  but,  since  the  company  by  its 
answer  declared  its  ability  to  pay  all  its 
obligations  and  manage  its  affairs  success- 
fully, it  was  ordered  that  U  it  produced  ta 
court  moneys  sufficient  to  pay  and  discharge 
its  liabilities,  including  all  reasonable  costs 
and  expenses  of  the  receiver,  and  his  Just 
commissions  and  the  costs  of  suit,  the  re* 
celver  would  be  discharged.  This  was  in  a 
case  In  which  it  was  shown  that  there  was 
real  foundation  for  the  appointment  of  a 
receiver ;  but  to  my  mind  it  is  an  authority 
showing  tliat,  whenever  the  court  takes  prop- 
erty into  its  custody  through  a  receiver.  It 
will  protect  him  and  order  the  payment  of 
the  costs  of  the  proceedings.  The  power  to 
appoint  a  receiver  is  at  least  as  high,  or  a 
higher  power,  than  the  power  to  toll  the  fimd 
in  the  receiver's  hands  for  compensation  and 
the  costs  of  the  litigation  in  which  he  was 
appointed.  The  one  power,  it  seems  to  me, 
follows  the  other. 

In  Baker  v.  Baker,  86  App.  Dlv.  485,  55 
N.  Y.  Supp.  824,  It  was  held  that  by  the  dis- 
missal of  the  complaint  the  court  does  not 
lose  Jurisdiction  over  funds  in,  the  hands  of 
a  receiver  theretofore  appointed  in  the  ac- 
tion. In  Whiteside  v.  Prendergast,  2  Barb. 
Ch.  (N.  Y.)  471,  it  was  held  that  the  discon- 
tinuance of  a  snlt  does  discharge  a  receiver 
appointed  therein,  but  will  entitle  him  to 
apply  for  his  discharge  and  to  have  his  ac- 
counts passed,  so  that  he  may  pay  over  the 
balance,  if  any,  in  bis  hands,  and  exonerate 
himself  and  his  sureties  from  further  lia- 
bility. 

The  petitioner  will  be  allowed  her  taxed 
costs  and  the  counsel  fee  and  expenses  con- 
tained In  the  schedule  annexed  to  her  peti- 
tion therefor.  The  fee  of  the  receiver  will 
be  fixed  on  application  and  upon  notice. 


m  N.  t.  B.  S64) 
SARSON  V.  SARSON. 

(Court  ot  Chancery  of  New  Jersey.     July  16, 
1908.) 

DiVOBCB— DKSERTIOW— EVIDEKCB. 

Plaintiff's  father,  with  whom  plaintiff  and 
defendant  lived  as  husband  and  wife,  forbade 
defendant  the  house  until  he  could  support  Iiis 
wife,  wbereapon  defendant  left,  telling  plaintiff 
he  would  send  for  her  just  as  soon  as  he  could 
support  her.  The  parting  between  plaintiff  and 
defendant  was  affectionate,  but  not  so  with  her 
father.  Within  two  to  four  weeks  thereafter, 
defendant  wrote  plaintiff  a  friendly  letter,  and 
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sabseqaently  wrote  two  others,  to  none  of  which 
^aintlff  replied,  on  the  advice  of  her  father. 
Meld  not  to  show  desertion  by  defendant. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Die. 
.  17,  Divorce,  §§  120-129.]    . 

Suit  by  Frances  Marion  Sarson  against 
3oha  Sarson  for  divorce.  On  final  hearing. 
Decree  for  ctef^dant 

H.  H.  Fryllng,  for  petitioner. 

STEVENS,  V.  a  This  is  an  undefended 
salt  for  divorce  on  the  ground  of  desertion. 
The  parties  were  married  on  September  25, 
1901.  The  desertion  Is  alleged  to  have  oc- 
curred on  June  17,  1905,  and  the  suit  was 
begun  on  July  9,  1907.  It  seems  to  me  that 
on  no  reasonable  view  of  the  eridenoe  can 
It  be  said  that  the  desertion  began  on  or 
prior  to  July  9,  1906.  The  parUes  were, 
when  they  were  separated,  living  at  the  home 
of  Mr.  Fowler,  the-  wife's  father.  Accord- 
ing to  his  and  the  petitioner's  account,  the 
defendant  liad  lost  bis  position  and  was  ad- 
dicted to  drink.  In  June,  1905,  Mr.  Fowlev 
told  him  that  he  would  have  to  do  something 
to  support  himself;  that  he  (Fowler)  was 
not  going  to  take  care  of  him  any  longer. 
Be  left  two  weeks  thereafter.  The  parting 
of  husband  and  wife  was  friendly.  The  part- 
ing with  the  father  was  "sulky."  It  Is  evi- 
dent that  there  .  was  a  quarrel.  Mr.  Van 
Nalts  testifies  that  defendant  told  him.  In 
the  course  of  a  conversation  bad  In  July, 
1907,  that  when  he  left  his  father-in-law 
told  him  'fnot  to  come  back  ontU  he  had 
made  good." 

After  leaving,  the  defendant  wrote  four 
letters — ^the  first  (which  Is  not  produced)  from 
two  to  four  weeks  after  the  separation ;  the 
second,  February  11,  1906;  the  third,  June 
17,  1906;  and  the  last,  July  1,  1907.  The 
three  produced  are  friendly  in  tone,  and  the 
one  of  February  11th  Is  especially  so.  On 
her  examination  before  the  master,  the  pe- 
titioner testified  that  she  had  lost  the  first 
letter.  On  her  examination  In  open  court 
she  said  that  she  had  no  recollection  of  los- 
ing any  letter;  that  she  thought  that  her 
counsel  had  them  all.  The  omission  to'  pro- 
duce this  letter  Is  unfortunate.  Written  so 
soon  after  the  separation,  It  would,  in  all 
probability,  have  thrown  considerable  light 
upon  the  attitude  of  the  parties  at  that  time. 
Any  one  having  much  experience  in  the  trial 
of  this  class  of  cases  knows  how  Important 
it  is  to  have  the  correspondence,  and  par- 
ticularly the  letters  written  about  the  time  of 
the  separation.  Such  letters  are,  in  general, 
a  far  more  reliable  Index  of  the  then  situa- 
tion than  the  oral  evidence  of  the  parties,  and 
failure  to  produce  them  always  gives  rise 
to  a  suspicion  that,  if  produced,  they  would 
not  bear  out  the  verbal  statements. 

The  petitioner's  testimony  taken  before  tJie 


master  not  being  entirely  satisfactory,  she 
was  examined ,  in  open  court  She  then  tes- 
tified that  she  and  her  husband  parted  on 
friendly  terms,  and  that  it  was  agreed  (in 
the  words  of  the  witness)  "that  he  would 
send  for  me  Just  as  soon  as  he  could  sup- 
port me."  It  is  more  than  likely  that  he 
considered  himself  forbidden  the  house.  He 
did,  however,  write  within  two  or  three 
weeks  from  the  time  of  leaving.  She  says 
the  general  trend  of  this  letter  was  that 
things  were  looking  better  for  him,  and  that 
be  hoped  soon  everything  would  be  all  right 
again.  Now,  one  would  have  supposed  that, 
in  view  of  the  friendly  parting,  petitioner 
would  have  answered  this  letter  with  words 
of  encouragement;  but  she  says  that  she 
talked  the  matter  over  with  her  mother  and 
father,  and  that  they  thought  it  was  wise 
not  to  write,  that  she  did  not  write,  and 
that  she  has  never  written.  The  situation, 
then,  was  this:  He  was  obliged  to  leave 
the  house.  He  wrote  to  her,  and  she  refused 
to  answer  his  letters  or  to  communicate  with 
him  in  any  way.  How  this  could  be  deser- 
tion on  part  of  the  husband  I  d6  not  quite 
understand.  The  separation,  certainly,  was 
not,  in  the  first  instance,  willful  on  his  part, 
for  be  was  compelled  to  leave  by  his  father- 
in-law;  and  it  was  not  obstinate,  in  the 
sense  that  it  was  persisted  in  against  the 
efforts  of  the  deserted  party  to  bring  it  to 
an  end.  It  la  true  that  it  has  been  held  by 
our  Court  of  Appeals  that  a  woman  is  not 
required  to  make  such  advances  and  con- 
cessions as  a  man  Is.  The  woman  may  be 
passive,  and  yet  deserted.  It  has,  however, 
never  been  held  that  she  may  not  only  be 
passive,  but  that  she  may  also  repel  the  ad- 
vances to  her,  and,  refusing  communication 
with  her  husband,  still  assert  that  the  sepa- 
ration is  against  her  will. 

In  no  view  of  the  case  could  the  mere  act 
of  leaving  the  father's  house  be  regarded  as 
a  desertion;  for  the  wife  says  that  when  he 
left  it  was  agreed  that  be  would  send  for 
her  as  soon  as  he  could  support  her.  Wheth- 
er, after  the  husband  had  had  a  reasonable 
time  to  obtain  re-employment  and  to  establish 
'a  new  home,  the  situation  underwent  a 
change,  I  need  not  decide;  for  it  is  obvious 
that,  even  if  we  leave  out  of  view  the  con- 
duct of  the  wife,  a  reasonable  time  had  not 
elapsed  prior  to  the  beginning  of  the  statu- 
tory period  of  two  years. 

The  master  in  his  report  refers  to  Goe  v. 
Goe,  2  Bob.  157.  That  case  differs  from 
this  in  two  Important  particulars.  In  the 
first  place,  the  husband  left  his  wife  of  his 
own  accord.  In  the  second  place>  In  the 
language  of  the  Vice  Chancellor:  "The  at- 
titude Of  the  wife  was-  not  that  of  acqui- 
escence In  her  husband's  prolonged  absence 
and  neglect" 
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BROWN  et  al.  v.  GASKILL  et  al. 

<Coart  of  Ghancery  ot  New  Jeney.    July  10, 
1908.) 

1.  Abatement  and  Rbvivai>— Ahothsb  Ao* 
moN  Perdino  —  Pbndekcy  •oi'  Aonon  — 
What  OonbtitOtes— Partition— Jubisdio- 
TiON  OF  Oouw— St  atoms— "Pbookss." 

P.  U  1898,  p.  6^,  H  8.  10,  authorizes  ttM 
orphans'  covrt  to  entertain  jurisdiction  for  par- 
tition of  lands  on  "application  by  petition  made 
bgr  one  or  more  of  said  coparceners,  joint  tenants, 
or  tenants  in  conunon,"  and  requires  the  person 
proposing  to  apply  to  the  court  for  partition  to 
si've  four  weekr  notice  to  all  co-tenants  of  the 
time  -when  the  petition  will  be  presented  to  thfs 
court  Held,  that  the  orphans  court  acquires 
no  jurisdiction  until  the  petition  for  partition 
Is  presented ;  the  notice  required  not  being 
**procesa,"  and  until  the  petition  Is  presented 
there  is  no  pending  cause  m  the  orphans'  court, 
which  will  abate  a  suit  for  partition  in  chaor 
eery,  filed  after  such  notice  is  given. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  I^rases,  toI.  9,  pp.  6643-5651;  vol.  8,  p. 
7768.] 

2.  Bquttt— Monons— DKVBOTa  AnAmnr  oh 
CHS  Bkoobd. 

Court  of  Chancery  rule  213  is  limited  to 
motions  against  defects  apparent  on  the  record, 
and  does  not  give  a  defenownt  the  right  to  mova 
against  a  hill  on  matters  appearing  Mily  by  aM'- 
davits  accompanying  the  motion. 

BUI  for  partltton  by  William  M.  Browa 
and  others  against  Sarah  M.  OasklU  and 
others.  Heard  on  motlom  of  defendants  to 
dismiss  the  bill.    Denied. 

J.  B.  P.  Abbott,  for  the  motion.  Thompson 
A  Cole,  opposed. 

LEAMINO,  V.  O.  Defendants  move  to  dis- 
miss complainant's  bill  Upon  the  gronnd  that 
a  suit  for  the  partition  of  the  same  property 
was  pending,  the  Atlantic  county  orphans' 
court  at  the  time  the  bill  for  partition  vas 
flled  in  this  court 

Section  9  of  the  partition  act  (P.  L.  1898, 
p.  648)  authorizes  the  orphans'  court  to  enter- 
tain jurisdiction  for  partition  of  lands,  in 
the  class  of  cases  there  named,  "upon  ap- 
plication by  petition  made  by  one  or  more 
of  said  coparceners,  joint  tenants  or  tenants 
In  common."  Section  10  requires  that  the 
person  who  pToposes  to  apply  to  the  orphans' 
court  for  partition  of  lands  shall  give  four 
weeks'  notice  to  all  co-tenants  of  the  time 
when  the  petition  for  that  purpose  will  be 
presented  to  the  court.  The  bill  which  is 
now  moved  against  was  flled  after  the  no- 
tice under  section  10  was  given  and  before 
the  petition  was  presented  to  the  orphans' 
court 

I  think  it  entirely  clear  that  the  orphans' 
court  acquires  no  jurisdiction  until  the  pe- 
tition for  partition  Is  presented.  The  notice 
given  pursuant  to  the  provisions  of  section 
10  Is  in  no  sense  a  process.  Until  the  peti- 
tion is  presented  there  Is  no  pending  cause 
In  die  orphans'  court 

In  this  reference  to  the  merits  of  the  mo- 
tion I  would  not  be  understood  to  recognize 
the  right  of  defendant  to  move  against  a 
bill  upon  matters  appearing  only  by  affidavits 


accompanying  the  motion.    I  understaod  rate 
213  of  this  court  to  be  limited  to  motions 
against  defects  apparent  upon  the  record. 
The  motkm  will  be  denied. 


(74  N.  J.  B.  661) 

WIIiUAMS  y.  BBOKAW. 

(Court  of  Chancwy  of  New  Jersey.    July  16» 
l90o.) 

1.  Statijtkb  —  CoNaiBUonoH  —  Bkcboaotivb 
Opkbatioit. 

A  statute  will  not  be  gtven  a  retroactive  ef- 
fect, when  the  words  in  it  can  be  construed  as 
designed  to  make  it  prospective  only ;  and  be- 
fore a  statute  will  be  given  a  retroactive  effect 
there  must  be  found  in  it  such  clear  expression 
of  legislative  design  a3  will  preclude  any  other 
reasonable  interpretation  of  the  words  used. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Di» 
.  44,  SUtutes,  i  344.] 

2.  Mabbiagk  —  Ahmuuienx— BxMSDT— Stat- 

UTES. 

P.  L.  1907,  p.  474,  authorizing  the  annul- 
m«it  of  a  marriage  at  the  suit  of  the  husband 
"when  he  was  under  the  age  vf  18  at  the  time 
of  the  marriage,"  etc.,  is  not  retroactive,  and 
does  not  authorize  the  annulment  of  a  marriage 
entered  into  prior  to  ita  enactment. 

Suit  by  Percy  E.  Williams,  by  next  friend, 
against  Lola  Maria  Brokaw,  to  annul  a  mar- 
riage. Heard  on  demurrer  to  bllL  Demurrer 
allowed. 

Malcolm  McLear,  for  petittooer.  [lum. 
Guild  &  Tamblyn,  for  defendant 

STKVENS,  V.  C.  The  petition  aUeges  thfit 
petitioner  was  married  to  defendant  on  Jnn^ 
li,  1904;  that  the  petitionee  was  then  16 
years  9  months  old  and  the  defendant  fifteen 
years  old.  He  prays  for  the  annulment  of 
the  marriage  imder  the  following  provisions 
of  the  divorce  act  of  May  17, 1901  (P.  h.  1907, 
p.  474) :  "Decrees  of  nullity  of  marriage  may 
be  rendered  in  all  cases  *  *  *  (6)  at  the 
suit  of  the  husband  when  he  was  under  the 
age  of  eighteen  at  the  time  of  the  marriage, 
unless  such  ^narrlage  be  confirmed  by  blm 
after  arriving  at  such  age."  The  defense  is 
that  this  act  is  not  retrospective;  that  It 
does  not  affect  marriages  entered  Into  before 
the  time  of  its  enactment 

I  think  It  is  plain  that  it  does  not  At  th«> 
time  the  marriage  in  question  was  contracted 
It  was  perfectly  lawful  The  union  created 
by  It  was  indissoluble,  unless  one  of  the 
spouses  should  commit  certain  specified  of- 
fenses or  crimes  that  would  give  to  the  other 
the  right  to  terminate  it  It  is  now  sought  to 
itnnul  It,  without  fault  on  the  part  of  the  de- 
fendant and  against  her  consent,  at  the  mere 
will  or  caprice  of  the  petitioner.  The  court' 
is  slow  to  give  to  a  statute  a  retrospective 
effect  unless  its  language  plainly  demands  It. 
I  can  find  nothing  In  the  act  under  considera- 
tion that  is  not  entirely  consistent  with  the 
idea  that  the  statute  is  prospective  only. 
The  words  "when  he  was  under  the  age," 
etc.,  plainly  refer  to  past  time  anterior  to  the 
bringing  of  the  suit — not  to  past  time  an- 
terior to  the  passage  of  the  act    Tbe  Ian- 
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guage  of  the  Court  of  Appeals  in  Citizens' 
Gaslight  Go.  ▼.  Alden,  U  N.  J.  Law,  648,  65% 
is  applicable  to  this  statute:  "Laws  general- 
ly are  enacted  for  the  regulation  of  future 
afCairs  and  conduct,  and  to  establish  the  ba- 
sis  on  which  rights  may  thereafter  under 
them  be  rested,  and  are  not  usually  designed 
to  alter  or  affect  the  guality  or  legal  relation 
of  past  acts  and  concluded  transactions, 
much  less  to  disturb  rights  which  have  arisen 
under  laws  concurrently  with  their  birth. 
Hence  we  do  not  look  for  or  expect  in  any 
enactment  that  It  shall  be  operative  as  of 
time  prior  to  its  own  existence,  and  before 
we  are  permitted  to  ascribe  to  it  such  a  pur- 
pose there  must  be  found  in  the  law  such 
clear  and  indubitable  expression  of  the  legis- 
lative design  as  precludes  any  other  reason- 
able Interpretation  of  the  words  used.  The 
rule  In  the  courts  is  that  retroactive  effect 
will  not  be  given  to  a  statute  when  the  words 
In  it  can  be  construed  as  designed  to  make 
it  prospective  only.  All  legislation  is  fram- 
ed, or  presumed  so  to  be,  in  view  of  this  con- 
spicuous canon  of  construction  governing  the 
court  where  the  duty  of  Interpretation  is  re- 
posed. And  when  the  Legislature  intend  to 
give  to  law  of  their  enactment  operation  up- 
on the  past,  they  will  and  must  do  it  with 
such  choice  of  words  as  places  it  beyond  the 
realm  of  doubt" 

If  hereafter  any  person  be  so  ill-advised 
as  to  enter  into  a  marriage  with  an  infant 
under  the  prescribed  age,  he  or  she  will  do 
It  with  the  knowledge  that  the  relationship 
can  be  terminated  at  the  mere  will  of  the  in- 
fant I  am  quite  unable,  in  the  light  of  the 
above  canon  of  construction,  to  find  anything 
In  the  act  which  would  countenance  the  idea 
that  it  was  the  Intention  of  the  Legislature 
to  allow  persons  to  affirm  or  annul  at  their 
pleasure  unions  entered  into  before  the  act 
was  passed  and  at  a  time  when,  by  law,  they 
were  understood  to  be  indestructible. 

The  demurrer  should  be  allowed. 


SWIFT  V.  CRAIGHEAD. 
(Court  of  Chancery  of  New  Jersey.    Jane  20, 

i9oa) 

1.  Bquitt— Plkadino— SurincEtKCT  of  Pi.ea 

— AVEBMBHTS  OF  BlIX. 

In  determining  the  sufGciency  of  a  plea  in 
eqaity,  the  averments  of  the  bill  are  to  be  ac- 
cepted as  tme. 

2.  Tbusts—Rbvooation— Effect. 

Complainant's  father  died  Intestate,  and, 
the  personal  property  having  descended  one-third 
to  the  widow  and  two-thirds  to  complainant,  it 
was  mutually  agreed  that  all  the  property 
should  be  distributed  to  the  widow,  who  was  to 
bold  it  for  life,  paying  one-third  of  the  income 
to  complainant  and  retaining  two-thirds  for  her 
own  use,  and  at  her  death  the  entire  property 
wag  to  vest  in  oomplaiaant.  Pursuant  to  such 
agreement,  the  widow  took  the  property  under 
an  assignment  from  complainant  in  trust  for 
such  use.  Just  prior  to  the  widow's  death  an 
agreement  was  entered  into  between  her  and 
complainant,  revoking  the  agreement  previously 
BO  made  by  which  the  property  was  distributed 


to  the  wido'Ar.  Beld,  that  such  revocation  should 
not  be  construed  as  revoking  the  trust  only,  but 
as  revoking  the  entire  arrangement,  restoring 
their  respective  rights  in  the  property  as  they 
existed  at  the  death  of  the  intestate,  under 
Srhom  they  both  held. 

Bill  by  Mary  L.  Swift  against  Robert  D. 
Craighead,  Jr.,  individually  and  as  executor 
of  the  will  of  Mary  A.  Sloan,  deceased. 
Heard  on  bill  and  plea.    Plea  overruled. 

Complainant's  bill  seeks  an  accounting,  and 
defendant  has  pleaded  certain  facts  as  a  bar 
to  the  rights  asserted  by  complainant  The 
plea  of  defendant  has  been  set  down  for 
hearing  to  determine  its  sufficiency.  The  bill 
avers  that  William  J.  Sloan,  a  resident  of  St 
Paul,  Minn.,  died  intestate  in  that  city  March 
17,  1880,  leaving  him  surviving  his  widow, 
Mary  A.  Sloan,  and  his  daughter,  complain- 
ant herein,  who  is  also  the  daughter  of  the 
widow;  that  by  the  intestate  laws  of  Minne- 
sota the  daughter  and  her  mother  became  en- 
titled to  certain  personal  property  owned  by 
decedent  at  his  death,  the  daughter  becoming 
entitled  to  two-thirds  thereof  and  her  mother 
(the  widow)  to  the  remaining  one-third ;  that 
in  order  to  carry  out  what  they  understood 
to  be  the  wish  of  decedent  the  daughter  and 
her  mother  mutually  agreed  to  adopt  a  course 
whereby  the  widow  should  become  the  hold- 
er of  the  legal  title  of  all  of  the  persona) 
property  for  her  life,  and  assume  its  manage- 
ment and  control  during  her  lifetime,  and  pay 
one-third  of  the  Income  to  the  daughter,  and 
retain  for  her  own  use  the  remaining  two- 
tbirds  of  the  income,  and  at  her  death  the  ab- 
solute title  to  the  entire  personal  property 
should  vest  in  the  daughter ;  that  in  order  to 
carry  into  effect  the  purpose  above  stated, 
and  without  consideration,  the  daughter  ex- 
ecuted, under  date  of  April  28,  1880,  an  as- 
signment to  her  mother  of  her  rights  in  the 
I>erBonal  estate,  and  in  the  assignment  so  ex- 
ecuted expressly  authorized  the  probate  court 
to  make  a  decree  of  distribution  of  all  of  the 
personal  estate  to  her  mother,  and  under  date 
of  May  27,  1880,  a  decree  of  distribution  was 
accordingly  so  made,  and  on  the  same  date 
a  formal  written  agreement  was  executed  by 
the  daughter  and  mother,  in  which  agree- 
ment the  trust  was  specifically  defined.  A 
copy  of  the  agreement  defining  the  trust  is 
annexed  to  the  bill.  After  a  recitation  of  all 
of  the  facts  hereinabove  set  forth,  the  agree- 
ment declares  that  the  mother  holds  the  per- 
sonal property  covered  by  the  decree  of  dis- 
tribution "as  trustee,  and  not  otherwise,  and 
for  the  following  uses  and  trusts,  and  accord- 
ing to  the  following  conditions."  The  uses, 
trusts,  and  conditions  are  then  enumerated 
in  the  written  agreement  and  may  be  ab- 
breviated as  follows:  (1)  The  trusteeship  to 
continue  during  the  life  of  the  mother  and 
to  terminate  at  her  death.  (2)  The  property 
to  be  beld  by  the  mother  aa  trustee  for  the 
joint  benefit  of  the  mother  and  the  daughter 
and  her  heirs.  (3)  The  trustee  is  empowered 
to  invest  and  reinvest  according  to  her  f)e8t 
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Judgment,  subject,  alone,  to  the  control  of 
a  coort  of  competent  Jarlsdlction.  (4)  Tbe 
trustee  to  report  to  the  daughter  when  de- 
mand is  made.  (5)  The  trustee  to  annually 
cleduct  expenses  of  the  trusteed  Ip  and  pay 
one-third  of  the  net  Income  to  the  daughter 
and  retain  for  herself  two-thirds.  All  rein- 
vestments to  become  subject  to  the  trust 
(6)  Upon  the  death  of  the  mother  the  trustee- 
ship shall  terminate,  and  all  of  the  property 
shall  vest  absolutely  In  the  daughter.  The 
bin  then  avers  that  the  mother  of  complain- 
ant died  April  10,  1907,  without  havhig  fully 
accounted  for  the  Income  pursuant  to  the  re- 
quirements of  her  trust,  and  that  defendant 
has  wrongfully  taken  possession  of  the  cor- 
pus of  the  property  which  was  subject  to  the 
trust,  and  prays  for  an  accounting  and  an 
Injunction  to  prevent  defendant  from  dispos- 
ing of  the  property. 

Defendant  has  pleaded  In  bar:  (1)  The 
decree  of  the  probate  court  already  referred 
to.  (Z)  A  will  of  the  mother  of  complainant, 
wherein  the  property  In  question  Is  be- 
queathed to  defendant  in  trust  (3)  A  certain 
Instrument  in  writing,  executed  by  complain- 
ant and  her  mother,  under  date  of  May  18, 
190i,  which  agreement,  after  stating  the  par- 
ties. Is  as  follows:  "That  tbe  said  parties 
to  this  agreement  In  consideration  of  the 
sum  of  $1  each  to  the  other  paid,  tbe  receipt 
whereof  Is  hereby  acknowledged,  do  hereby 
revoke  and  annul  the  agreement  in  writing 
by  them  entered  into  In  the  state  of  Minne- 
sota on  the  27th  day  of  May,  1880."  The 
agreement  here  referred  to  Is  the  agreement 
which  defines  the  trust,  a  copy  of  which  Is 
annexed  to  the  bill. 

Bleakly  &  Stockwell,  for  complainant  S. 
Cameron  Hlnkle,  for  defendant 

LBAMING,  V.  0.  (after  stating  the  facts  as 
above).  The  Issues  presented  are  necessarily 
controlled  by  an  accurate  ascertainment  of 
the  intention  of  the  parties  to  the  agreement 
of  May  18,  1904,  which  is  pleaded  in  bar. 
It  Is  contended  by  defendant  that  the  words 
"do  hereby  revoke  and  annul  the  agreement 
tn  writing  by  them  entered  into  In  the  state 
of  Minnesota  on  the  27th  day  of  May,  1880," 
are  operative  to  discharge  the  trust  only,  and 
that  these  words  do  not  and  cannot  operate 
to  discharge  the  eftect  of  the  decree  of  dis- 
tribution, which  by  its  terms  vested  the  ab- 
solute title  to  the  property  in  the  mother, 
and  hence,  with  the  trust  discharged,  the 
mother  again  became  the  absolute  owner.  I 
am  unable  to  reach  that  conclusion.  In  de- 
termining the  sufficiency  of  a  plea  to  equity, 
tbe  averments  of  the  bill  are  to  be  accepted 
as  true.  The  bill  asserts  that  the  assignment 
from  the  daughter  to  the  mother  of  the 
daughter's  two-thirds  of  the  property  was 
made  without  consideration  and  as  one  of  the 
several  steps  necessary  to  carry  out  the  gen- 
eral plan.  The  decree  of  distribution,  which 
rested  the  legal  title  of  the  entire  property 


in  the  mother,  was  based  on  the  assignment, 
and  was  procured  as  another  step  to  consum- 
mation of  the  general  plan.  It  seems  mani- 
fest, therefore,  that  the  assignment,  tbe  de- 
cree of  distribution  which  was  based  upon  It, 
and  the  declaration  of  trust  immediately  fol- 
lowing the  decree,  must  at  tills  time  be  re- 
garded as  necessary  parts  of  one  transaction. 
By  that  transaction,  treated  as  a  whole,  the 
daughter  surrendered  the  present  right  to 
two-thirds  of  the  corpus  of  the  property,  and 
received  to  lieu  thereof  a  right  to  one-third 
of  the  income  from  tbe  property  during  her 
mother's  lifetime,  with  a  right  to  the  entire 
property  at  her  mother's  death.  On  the 
other  hand,  the  mother  received  two-thirds 
of  the  Income  from  the  property  for  life,  to 
Hen  of  tbe  surrender  of  a  present  right  to 
one-third  of  the  corpus  of  the  property.  The 
averments  of  the  bill  and  the  recitations  con- 
tained to  the  trust  agreement  fully  disclose 
that  the  trusteeship  assumed  by  the  mother 
was  but  one  part  of  one  transaction  contato- 
tog  the  three  component  parts  referred  to. 
Under  these  conditions  the  parties  subse- 
quently agreed  to  "revoke  and  annul"  the 
agreement  which  declared  the  trust  without 
using  other  language  to  disclose  their  imr- 
po8&  Had  the  trust  l>een  a  voluntary  or 
gratuitous  trust  which  had  been  declared  by 
the  mother  in  favor  of  the  daughter  touch- 
tog  property  theretofore  owned  by  the  moth- 
er, and  to  which  the  daughter  had  at  no  time 
enjoyed  rights  other  than  those  conferred  by 
the  trust  agreement,  perhaps  It  might  be  rea- 
sonably assumed  that  the  parties  intended  to 
annul  the  trusteeship  and  thus  restore  the 
legal  and  equitable  estate  to  the  trustor ;  but 
where^  as  here,  the  trust  agreement  was  but 
a  part  of  one  entire  transaction^  which  had 
operated  to  transfer  a  legal  title  from  the 
daughter  to  the  mother  and  to  substitute  an 
equitable  title  to  the  daughter  to  lieu  there- 
of, I  am  convinced  that  it  cannot,  In  the  ab- 
sence of  other  evidence,  be  properly  assumed 
that  the  parties  totended  by  the  language 
used  to  revoke  only  a  part  of  and  not  the  en- 
tire transaction.  The  language  used,  literal- 
ly understood,  revokes  and  annuls  only  the 
written  agreement  which  declares  the  trust 
and  with  the  trust  alone  annulled  the  title 
would  be  in  the  mother  under  the  decree  of 
distribution;  but  when  the  language  so  used 
is  considered  in  connection  with  the  aver- 
ments of  the  bill  I  am  unable  to  give  it  that 
conclusive  force.  I  am  impressed  that  upon 
tbe  entire  record  It  must  be  held  to  have  been 
the  intention  of  the  mother  and  daughter  to 
restore  their  respective  rights  in  the  prop- 
erty as  they  existed  at  the  death  of  the  to- 
testate  under  whom  they  held. 

But,  even  should  tbe  agreement  be  given 
the  force  contended  for  by  defendant,  com- 
plainant is,  under  the  averments  of  the  bill, 
entitled  to  an  accounting  for  the  period  prior 
to  the  execution  of  the  agreement  in  question. 
The  plea  must  therefore,  to  either  view,  be 
overruled. 
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HANSEN  T.  DB  VITO. 
(Supreme  Court  of  New  Jersey.    Aug.  S,  1908.) 

1.  Apfkal  and  E2bbob— Be^osd— Auxkdukht 
— jubisdiotion. 

Where  a  case  ts  remored  to  the  Supreme 
Court  from  the  circuit  court  by  a  writ  of  error, 
the  Supreme  Court  has  no  jurisdiction  to  amend 
the  record  of  the  circuit  court,  save  in  matters 
of  form,  nor  to  compel  the  circuit  court  to 
change  any  record  of  its  proceedings;  each 
court  being  the  custodian  and  ipiardian  of  ita 
own  records,  with  power  to  modify  the  same. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol., 3,  Appeal  and  Error,  fS  2816-2818.] 

2.  Samb— DruiNUTioiT  of  Kgcobd. 

Where  the  record  returned  to  the  Supreme 
Court  in  response  to  a  writ  of  error  was  er- 
roneous, hut  not  incomplete,  it  could  not  be  cor- 
rected by  a  rule  of  diminution. 
8.  Same— CoBBEcnoN  or  Recobd  AnsB  Aw- 

TIBMANCX. 

Where  the  record  of  the  trial  court  was  er- 
roneous in  misstating  the  real  verdict,  the  rec- 
ord remained  there  for  correction,  notwithstand- 
ing a  writ  of  error,  and  could  be  corrected  by 
the  trial  court,  without  certiorari,  after  affirm- 
ance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  AK>eal  and  Error,  U  280S-2806.] 

Action  by  Elsie  Hansen,  by  her  next  friend, 
against  Joseph  De  Ylto.  A  Jndgment  for 
plaintiff  was  affirmed  on  a  writ  of  error  by 
the  Supreme  Court  (68  Atl.  1062),  wherenpon 
defendant  moved  to  have  the  record  remit- 
ted to  the  circuit  court  to  be  reformed  there, 
or  to  have  the  Judgment  opened  and  a  writ 
«f  certiorari  granted  with  a  mie  for  diminn- 
tlon  on  the  Middlesex  circuit  to  return  a  true 
Judgment,  In  accordance  with  the  facts  ap- 
pearing on  a  new  trial.    Motion  denied. 

Argued  June  term,  1908,  before  REED, 
BERGEN,  and  TOORHEES,  JJ. 

Alfred  S.  March  and  Robert  Adraln,  for  the 
motion.    Charles  C.  Honnamm,  opposed. 

REED,  J.  This  action  was  brought  In 
Middlesex  circuit,  tried  there,  and  a  verdict 
returned  against  the  defendant 

This  Judgment  was  brought  to  this  court 
by  writ  of  error,  and  the  Judgment  was  af- 
firmed, and  execution  Issued  out  of  the  Su- 
preme Court  The  reason  for  this  affirmance 
Is  stated  In  the  opinion  then  delivered,  re- 
ported in  68  Atl.  1062.  The  record  before  us 
on  error  exhibited  a  declaration  containing 
three  counts,  a  verdict  In  tort  and  a  corre- 
sponding Judgment  In  tort  The  first  count 
was  equivocal,  setting  out  the  debauching  of 
the  plaintiff  by  the  defendant,  and  also  a 
promise  to  marry  her.  The  second  count  al- 
so set  out  that  the  defendant  carnally  knew 
the  plaintiff,  then  a  woman  under  the  age  of 
16  years,  whereby  she  became  pregnant  The 
third  count  was  for  an  assault  and  battery 
upon  the  plaintiff.  It  was  insisted  by  the 
plaintiff  In  error  that  the  trial  court  had  at 
the  trial  directed  that  the  first  count  should 
be  regarded  as  declaring  upon  the  promise 
to  marry,  and  '  that  the  second'  and  third 
counts  should  be  disregarded.  This  court 
held  that  the  plaintiff  In  error,  by  having 


taken  a  rule  to  show  cause,  had  waived  her 
exceptions,  and  that  nothing  appeared  in  the 
record  but  the  pleadings,  verdict,  and  Judg- 
ment; and  that  the  third  count  supported 
the  verdict  and  Judgment  In  tort  It  Is  en- 
tirely settled  that  this  court  has  no  power  to 
amend  the  record  of  the  circuit  court  save 
In  matters  of  form  only.  Each  court  la  the 
custodian  and  guardian  of  Its  own  records. 
There  exists  no  .power  in  a  superior  court  to 
modify  the  record  of  an  Inferior  tribunal,  nor 
to  compel  an  Inferior  court  to  change  any  rec- 
ord of  Its  proceedings.  The  prevalence  of 
this  rule  Is  discussed  and  restated  in  the 
case  of  Davis  r.  Township  of  Delaware,  41 
N.  J.  Law,  65,  and  Davla  v.  Township  of 
Delaware,  42  N.  J.  Law,  613,  affirmed  45 
N.  J.  Law,  186.  The  present  application, 
however,  is  In  alternative;  either  that  the 
record  be  sent  back  to  the  circuit  court,  so 
that  it  can  amend  Its  own  record,  or  that  our 
Judgment  of  affirmance  shall  be  opened  and  a 
rule  of  diminution  granted,  with  directions 
for  the  circuit  to  send  up  a  true  record.  Re- 
specting the  allegation  of  diminution  of  the 
record.  It  Is  sufficient  to  say  that  there  is  no 
incompleteness  In  the  record.  The  record  Is 
complete,  although  it  may  be  erroneous.  Re- 
specting the  cases  of  Apgar  v.  Hller,  24  N.  J. 
Law,  808,  and  Brown  v.  Warden,  44  N.  J. 
Law,  177,  It  will  be  observed  that  the  all^a- 
tlons  and  certiorari  In  those  cases  went  be- 
fore the  cause  was  decided,  and  were  allowed 
In  aid  of  the  Judgment  below,  and  not  to  re- 
verse It  If  the  record  below  Is  erroneous  In 
misstating  the  real  verdict,  the  proper  tribu- 
nal to  correct  it  is  the  circuit  court  The  rec- 
ord remains  in  the  circuit  court  for  this  pur- 
pose. It  Is  the  practice  after  error  brought 
for  the  court  below  to  amend  the  record  in 
matters  of  substance,  and  to  certify  the  rec- 
ord so  amended  to  the  court  above.  Apgar's 
Admr,  V.  Hller,  supra.  The  amendment  can 
be  made  by  the  circuit  court  without  a  certi- 
orari from  this  court  Mellisb  v.  Richardson, 
1  CI.  &  Fin.  224,  cited  In  Davis  v.  Township 
of  Delaware,  42  N.  J.  Law,  S16. 
The  motion  Is  denied. 

(T4  N.  J.  B.  Sm 
BALLANTINE  et  al.  v.  TOUNG  et  al. 
(Court  of  Chancery  of  New  Jersey.     Aug.  7, 
1908.) 

1.  Tbustb— BxEcmoN  by  Tbtjstkb— Ihtkbbst 
ON  Investments— Capitai.  aitd  Iboomb— 
RiQHTS.OF  Remain debmbn. 

Where  testator  at  the  time  of  Us  death 
owned  bonds  having  a  market  value  in  excess  of 
their  par  value,  which  bonds  became  a  part  of 
a  trust  fund  created  by  the  will,  the  income  of 
wliich  was  to  be  paid  to  a  person  for  life,  with 
remainder  over,  the  entire  interest  derived  from 
the  bonds  belonged  to  the  life  tenant,  and  the 
trustee  conld  not  retain  such  an  amount  as 
would,  at  the  maturity  of  the  bonds,  equal  the 
premium  at  which  they  were  valued  at  tests- 
tor's  death,  unless  there  was  a  clear  indication 
in  the  will  to  the  contrary. 

2.  Samk. 

Where  a'  testamentary  trust  fund  to  pay 
the  Income  to  a  person  for  life  with  remainder 
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over  TTu  Invested  I^  tih«-  trnitee  la  bondi,  ma- 
turing at  a  date  certain,  parcliased  by  him  at  a 
pr«miam,  a  deduction  inould  be  ma^  from  tlie 
interest  received  on  the  bond*,  snch  ai  would 
at  their  matarity  amount  to  toe  preminm,  un- 
less there  was  a  clear  direction  in  the  will  to 
the  contrary. 
8.  Samk  —  Urautrobizisd  Patuerts  —  Rxni- 

BCBSEKJENT  OT  TbDBTEHS. 

Testamentary  trustees  had  had  in  their 
hands  the  entire  trust  funds  to  pay  the  income 
to  persons  for  life,  with  remainder  to  their 
children.  A  part  of  the  funds  they  erroneously, 
but  in  good  faith,  paid  to  the  life  tenants,  call- 
ing it  dividends.  Another  part  they  erroneous- 
ly, but  in  eood  faith,  withheld  from  the  life 
tenants,  under  the  name  of  indemnity  fund,  to 
make  good  wasting  premiums  on  baoda  in  which 
the  funds  were  invested.  The  children  were  in- 
fanta. Held,  that  the  trustees  were  entitled  to 
recoap  themselves  out  of  the  fund  in  their  hands 
under  the  name  of  indemnity  fund,  and,  if  nec- 
esaaiy,  oat  of  mwie^S'thfit  might  become  dne  th« 
life  tenants.  • 

Bill  by  Jeanaette  Ballantlne  and  others, 
trustees,  against  Alice  J.  Toung  and  others 
for  direction  In  the  i)erformance  of  duties 
under  tmsts  created  by  the  will  of  John  H. 
Ballantlne,  deceased.  Heard  on  bilL  Trus- 
tees advised. 

JotaB  O.  H.  Pitney,  tor  trastees.  Gilbert 
Coinns,  for  Infant  defendants.  Benrjr  Toong, 
for  life  tenants. 

STKYENS,  V.  a  Tbis  Is  a  bill  by  trustees 
for  direction  In  the  performance  of  their 
duties  under  the  trusts  created  by  the  will  of 
John  H.  Ballantlne.  He  died  on  April  27, 
189S,  leaving  a  will  which  disposed  of  a 
large  estate.  Tbe  questions  are  such  as  have 
arisen  between  tbe  life  tenants  and  their 
cbUdren.  They  may  be,  for  the  purposes  of 
tbis  opinion,  very  briefly  stated.  To  bis  three 
sons  testator  gave  portions  of  his  estate  out 
and  oat  To  bis  trustees  he  gave  another 
portion,  one-sixteenth,  ip  trust  for  each  son 
reaching  a  certain  age;  his  direction  being: 
"They  an  to  recelva  respectively  only  the 
Interest  or  Income  during  their  leappctive 
lives ;  and  on  the  death  of  either  of  my  said 
SODS,  tbe  one  sixteenth  part,  of  which  he  was 
entitled  to  receive  the  interest  under  this 
clanse,  shall  go  to  his  child  or  children  him 
snrrivlng  In  equal  shares."  Language  sub- 
stantially similar,  as  far  as  tbe  present  ques- 
tion is  concerned.  Is  used  with  respect  to  his 
daughter  Alice.  She  Is  to  have  "the  interest 
and.  income  during  ber  life."  The  principal, 
part  by  Alice's  ai^wintment  and  part  by  the 
will  itself,  goes  to  her  children  at  her  death. 
One  of  the  testator's  children,  Robert,  has 
died  without  issue.  The  other  children  are 
living  and  have  children. 

Tbe  testator  at  tbe  time  of  his  death  was 
tbe  owner  of  bonds  of  tbe  Long  Dock  Com- 
pany .  which  then  bad  a  market  value  of 
$l,2fi0  for  each  bond  of  $1,000.  The  premium 
was  due.  In  tbe  language  of  tbe  bill,  "to 
tbelr  great  security  and  the  high  rate  of  in- 
terest they  bore."  Under  a  power  given  to 
retain  Investments  made  by  testator,  "and 
In  wrder  to  preserve  the  principal  of  the  es- 


tate agalp9t  depredation  by  a  reductton  in 
the  value  of  said  bonds  as  they  approach 
maturity,  the  trustees  have"  (I  quote  from 
tbe  bill)  "set  aside  out  of  each  Installment 
of  interest  received  from  said  bonds  a  sum 
sufficient,  with  other  like  installments  simi- 
larly retained,  to  make  up  at  the  maturity  of 
the  said  bonds  a  sum  equal  to  the  premium 
at  which  said  bonds  ere  valued  and  inven- 
toried at  the  time  of  testator's  death."  It 
is  claimed  by  the  life  tenants  that  the  inter- 
est thus  withheld  belongs  to  them,  and  not 
to  the  ultimate  beneficiaries,  their  children. 
The  trustees,  under  their  powers  of  Invest- 
ment, hav^  since  testator's  death,  bought 
other  bonds  maturing  at  a  date  certain,  and, 
where  bought  at  a  preminm,  they  have  also 
reserved  a  part  of  the  interest.  The  life  ten- 
ants make  a  similar  claim  to  tbis,  and  the 
question  is  whether  in  the  case  of  both  class- 
es, or  of  either  class,  of  bonds,  the  retainer  is 
Justified.  As  far  as  concerns  tbe  bonds  held 
by  the  testator  in  his  lifetime,  there  seems 
to  be  very  little  conflict  among  the  decided 
cases.  It  is  held  very  generally  that  in  the 
case  of  such  bonds  the  entire  interest  belongs 
to  the  life  tenant,  unless  there  is  a  clear 
indication  in  the  will  itself  to  the  contrary. 
In  the  case  of  bonds  purchased  at  a  premium 
by  the  trustees,  after  testator's  death,  the 
cases  are  la  hopeless  conflict.  In  Pennsyl- 
vania (In  le  Penn-GasklU's  Estate,  208  Pa. 
846,  67  Atl.  715)  and  in  some  other  states  It 
la  held  that  the  entire  Interest  In  that  case, 
too,  belongs  to  the  life  tenant,  while  In  New 
York,  Massachusetts,  and  Wiscousin  it  is 
held  that  wasting  premiums  must  be  made 
good.  It  appears  to  me,  on  the  whole,  that 
the  New  York  rule  will,  in  tbe  majority  of 
cases,  better  effectuate  tbe  intwt  of  the  tes- 
tator and  better  harmonize  with  the  rule 
establlBbed  in  the  somewhat  analogous  case 
of  perishable  or  wasting  property  given  to 
legatees  in  sucoeeslon.  Van  Blarcom  v.  Dag- 
er,  81  N.  3.  Eg.  783;  Helm  v.  Strater,  62  N.  J. 
Sq.  591,  30  Atl.  333.  Its  rationale  U  thus 
explained  in  Re  Stevens,  187  N.  Y.  471,  80  N. 
E.  358,  12  I<.  R.  A.  (N.  S.)  814,  by  CuUen,  C 
J.:  "The  justification  for  the  rule  Is  very 
apparent  The  income  on  a  bond  having  a 
term  of  years  to  run  and  purchased  at  a 
premium  is  not  the  sum  paid  annually  on  its 
Interest  coupons.  The  Interest  on  a  $1,000 
10-year  6  per  cent  bond,  bought  at  120  per 
cent,  is  not  $50,  but  a  part  thereof,  and  the 
remainder  is  a  return  of  tbe  prlncipaL  All 
large  Investors  in  bonds,  such  as  banks,  trust 
companies,  and  insurance  companies,  pur- 
chase bonds  on  the  basis  of  the  Interest  the 
bonds  actually  return,  not  the  amount  they 
nominally  return;  nor  is  the  premium  paid 
on  the  bond  an  outlay  for  the  security  of 
the  prlncipaL  All  government  bonds  have 
the  same  security,  the  faith  of  the  govern- 
ment; yet  they  vary  in  price,  a  variation 
caused  by  tbe  difference  in  the  rate  of  in- 
terest and  the  time  they  bare  to  run.    It  is 
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urged  that  there  la  often  a  specalatlve  obange 
In  the  market  value  of  a  bond,  and  a  bond 
may  be  worth  more  at  the  termination  of  the 
trust  than  at  the  time  of  its  purchase.  This 
has  no  bearing  on  the  case.  The  life  tenant 
should  neither  be  credited  with  an  apprecia- 
tion nor  charged  with  a  loss  In  the  mere  mar- 
ket value  of  the  bond.  But,  apart  from  any 
speculative  change  in  the  market  value,  there 
is  from  lapse  of  time  an  inherent  and  intrin- 
sic change  In  the  value  of  the  security  itself 
as  it  approaches  maturity.  It  is  this,  and 
this  only,  with  which  the  life  tenant  is  to 
be  charged.  We  therefore  adhere  to  the  rule 
declared  in  the  Baker  Case,  165  M.  T.  484,  S9 
N.  E.  257,  53  L.  R.  A.  544,  that.  In  the  ab- 
sence of  a  clear  direction  in  the  will  to  the 
contrary,  where  Investments  are  made  by  the 
trustees,  the  principal  must  be  maintained 
Intact  from  loss  by  payment  of  premium 
on  securities  having  only  a  definite  term  to 
run,  while.  If  the  bonds  are  received  from 
the  estate  of  the  testator,  then  the  rule  in 
the  Mcliouth  Case  prevails,  and  the  whole  In- 
terest should  be  treated  as  income.  •  ♦  * 
It  is  also  to  be  said  that,  unless  the  rule  in 
the  Baker  Case  is  to  be  observed,  the  rela- 
tive rights  of  life  tenant  and  remainderman 
wonld  largely  depend  upon  the  favor  or 
caprice  of  the  trustees  who  might  either  buy 
a  bond  bearing  a  high  rate  of  Interest  at  a 
great  premium  and  impair  the  principal,  or 
buy  a  bond  bearing  a  lower  rate  of  interest 
substantially  at  par  and  preserve  the  prin- 
cipal intact"  The  rule  thus  lucidly  explain- 
ed is  that  which  In  both  its  branches  prevails 
in  Massachusetts.  Hemenway  v.  Hemenway, 
134  Mass.  446;  New  England  Trust  Co.  v. 
Eaton,  140  Mass.  532,  4  N.  E.  69,  64  Am.  Rep. 
493;  Shaw  v.  Cordis,  143  Mass.  143,  9  N. 
E.  494.  In  the  dissenting  opinion  of  Justice 
Eolmes  in  the  Eaton  Case  will  be  found  a 
strong  statement  of  the  opposite  view,  but 
it  does  not  appear  to  me  to  be  convincing. 
The  question  relating  to  the  sinking  fund  re- 
served on  the  bonds  bf  the  Chicago,  Milwau- 
kee &  St.  Paul  Railroad  Company  is  disposed 
of  by  the  conclusion  thus  reached.  After  tes- 
tator's death,  the  Pullman  Company  made  an 
extra  stock"  dividend.  It  appears  to  be  eon- 
ceded  by  all  the  parties  to  this  controversy 
that  nearly  all  of  it  represented  money  earn- 
ed after  testator's  death.  The  rule  of  appor- 
tionment is  laid  down  in  Lang  v.  Lang,  57  N. 
J.  Eq.  325,  41  Atl.  705,  and  counsel  are  agreed 
that  there  is  no  difficulty  in  dividing  it. 

The  last  question  to  be  decided  arises  in 
this  wise:  The  four  original  trustees  sup- 
posed that  dividends  declared  after  testator's 
death  were  income,  and  paid  them  over  to 
the  life  tenants.  The  point  came  up  subse- 
quently in  this  court  in  Lang  v.  Lang,  56  N.  J. 
E!q.  604,  40  Atl.  278,  and  Emery,  V.  C,  held 
that  the  whole  of  such  dividends  were  in 
general  income,  and  not  principal.  On  appeal 
the  Court  of  Errors  held  otherwise.  Two  of 
the  trustees  now  before  the  court  find  them- 


selves In  tiie  situation  of  having  paid  the 
life  tenants  money,  part  of  which  should  have 
been  treated  as  principal.  They  ask  that, 
if  responsible  for  its  return,  they  may  be 
permitted  to  apply  so  much  of  the  moneys 
now  or  hereafter  in  their  bands  belonging  to 
the  life  tenants  as  will  make  the  capital 
fund  good.  They  have  accumulated  a  con- 
siderable fund  to  make  good  the  wasting 
premiums  in  the  case  of  investments  made 
by  testator.  They  acted  in  perfect  good 
faith  and  in  accordance  with  that  view  of 
the  law  which  had  been  adopted  by  many 
courts.  Did  the  trustees  represent  nobody 
but  themselves,  there  might  be  the  difficulty 
suggested  by  the  case  of  Home  (1905)  1  Ch. 
76.  But  they  represent  Infant  cestuls  que 
trust  These  infants  not  being  bound  by  the 
statute  of  limitations  are 'in  a  position  to 
claim  a  return  of  the  money  both  from  the 
original  trustees  and  from  the  life  tenants. 
The  present  trustees  as  the  representatives 
of  these  infanta  must  have  a  similar  right 
No  final  account  has  been  made  or  could  be 
made.  The  matter  stands  thus:  The  trus- 
tees have  had  In  their  hands  the  entire  trust 
fund,  principal  and  Interest  A  part  of  It 
they  have  erroneously,  but  In  good  faith,  paid 
to  the  life  tenants,  calling  it  "dividends." 
Another  part  they  have  In  good  faith,  but 
erroneously,  withheld  from  the  life  tenants 
under  the  name  of  Indemnity  fund.  Now,  It 
la  quite  Inconceivable  that  having  money  in 
hand  which  equitably  belongs  to  the  infants 
they  should  be  compelled  to  give  up  a  por^ 
tlon  of  it  to  those  who  have  been  overpaid, 
and  then  be  compelled  to  make  good  the  fund 
out  of  their  own  pocket 

The  argument  may  be  put  a  little  differ- 
ently. The  infants  are  substantially  com- 
plainants. They  say  to  the  original  trus- 
tees: "You  have  erroneously  taken  money 
from  the  capital  fund  belonging  to  us  and 
paid  it  to  the  life  tenants.  You  have  put 
into  the  capital  fund  money  of  the  life  ten- 
ants, to  which,  under  the  name  of  indemnity 
fund,  we  hare  no  claim.  We  pray  that  you 
may  be  restrained  from  taking  any  nmney 
out  of  the  capital  fund,  under  whatever  des- 
ignation you  may  have  put  it  in,  unless  it  ex- 
ceeds in  amount  that  which  we  are  entitled 
to.  "We  have  the  right  to  insist  that  the 
fund  be  kept  Intact  That  the  dividends  were 
paid  out  10  or  12  years  ago  makes  no  differ- 
ence, for  the  statute  of  limitations  does  not 
bar  us.  If,  having  the  money  in  hand  to 
make  good  our  capital,  you  give  a  portion  of 
it  to  the  life  tenants,  you  commit  a  breach  of 
trust"  It  seems  to  me  that  the  right  of  the 
infants  is  quite  clear,  and  tiiat  tb6. cases  go 
to  the  length  of  allowing  the  trustees  not 
only  to  recoup  themselves  out  of  the  fund 
in  hand,  so  far  as  held  under  the  name  of 
indemnity  fund,  but  also,  if  necessary,  out 
of  the  moneys''  that  may  become  due  the  life 
tenants.  Llvesey  v.  LIvesey,  3  Rnss.  287; 
Dlbbs  T.  Qoren,  11  Bear.  483;    Harris  t. 
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Harris,  29  Beav.  110.  I  think  that  the  argu- 
ment based  upon  the  Idea  that  Lang  t.  Lang 
Introduced  a  new  rule  of  law  on  the  subject 
of  the  apportionment  of  dlTldends,  and  that 
Ulster  7.  Weeks,  60  N.  J.  Eq.  225,  46  AU. 
658,  SI  N.  J.  Eq.  675,  47  AU.  1132,  so  held. 
iB  altogether  untenable^  That  was  a  case 
In  which  It  was  sought  to  remove  a  trustee 
from  office  because  of  misfeasance.  The 
court  merely  held  that  the  mistake  of  the 
trustee  In  paying  the  dividend  there  In  ques- 
tion was  no  ground  for  removal.  The  other 
cases  cited  do  not  sustain  counsel's  position. 


(74  N.  J.  B.  83«) 

SHREVB  et  aU  v.  HARVET  et  aL 
(Conrt  of  Chancery  of  New  Jersey.    July  23, 

IvOo.) 

1.  MOBTOAOES  —  PBOPEBTT  COVEBBD  —  COVK- 

HANTB— ESTOPPEI-. 

Four  Bisters  and  four  brothers  being  seised 
in  fee  of  a  tract  of  land,  the  sisters  conveyed 
their  undivided  interests,  amounting  in  all  to 
one-half  of  the  fee,  to  their  four  brothers,  three 
of  whom,  being  of  age,  executed  four  several 
bonds  to  their  sisters,  respectively,  and  gave 
them  collectively  a  mortgage  npon  the  same 
premises  to  secure  a  portion  of  the  purchase 
money.  The  brother  who  was  a  minor  at  the 
time  the  mortgage  was  given  and  who  did  not- 
join  therein  came  of  age  within  two  years  after 
the  giving  of  the  mortgage,  and  lived  for  more 
than  30  years  thereafter,  and  died  devising  his 
one-fourth  inter^t  to"  his  three  brothers  who 
made  the  mortgage ;  and  the  mortgage  is  now 
being  foreclosed.  Beli,  that  the  outstanding 
undivided  one-fourth  interest  in  the  premises 
did  not  come  under  the  lien  of  the  mortgage 
when  the  entirety  of  the  fee  vested  In  the  three 
brothers,  the  mortgagors,  by  reason  of  the  de- 
vise to  them  of  the  one-fourth  by  their  brother 
upon  his  death,  and  that  the  complainants' 
mortgage  is  still  a  lien  only  upon  the  three  un- 
divided one-fourths  part  and  interest  in  the 
mortgaged  premises;  and  this  because  there  is 
no  covenant  of  seisin  or  for  title  in  the  mort- 
gage, and  no  intention  is  apparent  that  the  out- 
standing one-fourth  interest  should  ultimately 
fall  within  the  mortgage.  Hence  no  estoppel 
has  been  worked. 

2.  SAUB— CONVETANOK    BT    MOBTOAOOB  —  AD- 

TXBSE  Possession. 
On  December  14,  1858,  the  three  brothers, 
the  mortgagors  made  a  deed  to  R.  P.  for  a  por- 
tion of  the  mortgaged  premises.  The  deed  from 
the  sisters  to  the  brothers,  dated  December  9, 
1858,  was  recorded  May  3,  1860.  The  mortgage 
from  the  brothers  to  the  sisters,  dated  January 
1,  1869,  was  recorded  May  3,  1860.  The  deed  to 
R.  P.  was  recorded  October  9,  1860.  There  were 
other  conveyances  of  portions  of  the  mortgaged 
premises  as  follows:  To  S.  A.  May  1,  1860;  to 
G.  B.  July  28,  1861 ;  to  M.  K.  March  31,  1874. 
The  deed  to  S.  A.  was  recorded  September  10, 
1860.  The  deeds  to  G.  B.  and  M.  K.  were  both 
made  and  recorded  after  the  making  and  record- 
ing of  the  mortgage.  These  tracts  by  sundry 
mesne  conveyances  and  devolutions  of  title  have 
become  vested  in  others  than  the  original  gran- 
tees, hut  the  original  grantees  and  their  succes- 
sors in  title,  including  the  present  owners,  have 
been  for  more  than  20  years  last  past  in  the  full, 
exclusive,  and  actual  possession  of  their  several 
distinct  parcels  of  mortgaged  premises  without 
admitting  the  title  of  the  mortgagees  and  with 
no  claim  for  principal  or  interest  having  been 
made  against  them  and  without  any  entry  by 
any  holder  of  the  mortgage.  They  have  im- 
proved their  tracts  by  the  erection  of  houses  and 
other  building  thereon,  have  paid  the  taxes  up- 
on their  lots,  and  exercised  in  every  particular 


all  the  usual  acts  of  ownership  over  the  same. 
Beld,  therefore,  tliat.the  mortgage  is  no  longer 
any  lien  at  all  upon  any  of  these  several  tracts. 
[Ed.  Note. — For  cases  in  point,  see  Cent  DIk. 
vol.  35,  Mortgages,  §  284.] 

3.  Same— Mebqeb. 

Two  of  the  brothers,  being  then  seised  of 
the  entire  fee  of  the  premises  by  virtue  of  their 
individual  holdings  and  under  the  will  of  their 
deceased  brother,  and  by  a  conveyance  by  their 
surviving  brother,  in  the  years  1891,  1895,  and 
1903  made  three  other  several  mortgages  upon 
the  premises  to  several  mortgagees.  Pending 
this  suit  one  of  the  brothers  died  Intestate  and 
his  interest  in  the  mortgaged  premises  descend- 
ed to  his  heirs  at  law,  who  are  his  surviving 
brother  and  his  nephews  and  nieces,  children  of 
bis  deceased  brothers  and  sisters.  They,  the 
surviving  brother  and  those  nephews  and  nieces, 
are  the  owners  of  the  interest  in  the  mortgage  of 
one  of  the  sisters  in  certain  proportions,  as  well 
as  being  owners  of  the  fee  of  the  mortgaged 
premises.  Held,  as  against  the  mortgages  of 
1891  and  1895  (the  question  not  being  raised  as 
to  the  mortgage  of  1903),  there  is  no  merger  of 
their  interests  in  the  original  mortgage  of  1859 
into  their  title  to  the  fee  In  the  lands,  because 
the  subsequent  mortgages  are  presumed  to  have 
been  taken  with  reference  to  the  state  of  the 
record,  which  in  the  case  of  the  one  of  1891 
would  have  disclosed  the  existence  of  the  com- 
plainants' mortgage  and  no  interest  therein  at 
that  time  In  the  now  owners  of  the  fee,  and, 
there  being  no  unity  of  title  as  mortgagees  and 
owners,  there  could  have  been  no  merger  at  that 
time;  and,  since  acquiring  title  to  such  interest 
in  the  mortgage  they  have  done  nothing  them- 
selves to  cause  a  merger ;  and  as  to  the  mortgage 
of  1895,  there  is  no  merger,  because,  when  it 
was  given  while  the  two  brothers  who  were 
owners  of  the  fee  were  already  beneficiaries  of 
one  of  the  original  mortgagees,  yet  they  did 
nothing  themselves  whereby  they  can  be  held 
to  have  harbored  any  intention  to  surrender 
their  interests  in  the  original  mortgage,  which 
they  derived  as  legatees,  in  favor  of  the  mort- 
gage of  1895. 

4.  Same  —  Fobbclosubk  —  Costs  — Oounsei. 
Fees. 

Rule  224  of  this  conrt  promulgated  in  pur- 
suance of  section  91  of  the  chancery  act  (P.  It. 
1902,  p.  540),  provides  for  the  only  allowance 
by  way  of  fee  for  counsel  for  the  complainant 
that  can  be  made  in  a  foreclosnre  suit,  litigated 
or  ex  parte.  Whatever  the  complainants'  coun- 
sel is  entitled  to  beyond  the  amount  provided 
for  in  rule  224  he  will  have  to  collect  from  his 
clients. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  $§  1674,  1675.] 

(Syllabus  by  the  Conrt) 

Suit  by  Joanna  Shreve  and  others  against 
Thomas  E.  Harvey,  as  administrator,  etc., 
and  others.    Decree  for  complainants. 

BJckard  P.  Budd,  for  compla  Inants.  Charles 
Ewan  Merrltt,  for  defendants  Annie  R.  An- 
trim, administratrix,  etc.,  and  Charles  Ewan 
Merritt,  executor.  Linton  Satterthwalt,  for 
defendants  Elizabeth  Page,  Lawrence  L. 
Oratz,  Anna  O.  Keller,  Anna  D.  Keller,  Mag- 
gie M.  'Keller,  Amy  E.  Keller,  Mary  Keller, 
Marlon  Keller,  Liilie  V.  Keller,  and  Liilie 
V.  Keller,  guardian.  Samuel  A.  Atkinson,  for 
James  Tallman,  Sarab  A.  Hancock,  and  Mary 
F.  Tallman,  an  infant,  by  Elmer  L.  Talhnan, 
guardian. 

WALKER,  V.  C.  This  Is  a  litigated  and 
complicated  foreclosure  involving  these  ques- 
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Moss:  (1)  Whether  as  ttntAtandlng  Interest 
In  the  mortgfiged  premises  passed  by  way  of 
estoppel  when  the  mortgagors  afterwards  ac- 
quired title;  (2)  whether  distinct  parcels  of 
the  mortgaged  premises  conveyed  to  third 
persons  who  have  been  In  the  excIusiTe  pos- 
session of  their  several  tracts  for  over  20 
years,  and  who  Improved  the  same,  without 
recognizing  the  mortgage,  and  without  any 
claim  on  behalf  of  the  mortgagees  being  made 
upon  them,  are  stUl  subject  to  the  lien  of 
the  mortgage;  (3X  whether  certain  interests 
In  the  mortgage  acquired  by  owners  of  the 
fee  by  bequest  from  certain  of  the  mort- 
gagees have  merged— that  Is,  whether  their 
interests  In  the  mortgage  have  merged  in  the 
fee  for  the  benefit  of  subsequent  mortgages— 
and  (4)  the  amount  that  may  be  allowed 
counsel  for  the  complainants  to  be  taxed  In 
'  the  costs  in  such  a  case  as  this. 

On  December  9,  1858,  Sarah  H.  Shreve, 
Hary  K.  Harvey,  Charlotte  H.  Biddle,  and 
Ellisabeth  Harvey,  the  younger,  Peter  B.  Hai^ 
Tey,  Amos  B.  Harvey,  Thomas  B.  Harvey, 
and  William  T.  Harvey,  were  seised  in  fee, 
as  tenants  In  common,  of  a  certain  farm  in 
the  township  of  Mansfield,  Burlington  county, 
of  which  Peter  Harvey,  their  father,  had 
lately  died  seised.  Peter  Harvey  died  In- 
testate, and  the  persons  named  were  his  chil- 
dren and  heirs  at  law,  each  one  being  seised 
of  an  undivided  one-eighth  part  of  the  farm, 
subject  to  the  estate  in  dower  of  their  moth- 
er, Elizabeth  Harvey,  the  elder.  On  the  same 
day,  December  9,  1858,  Sarah  H.  Shreve  and 
Charles  M.  Shreve,  her  husband,  Mary  E. 
Harvey,  Charlotte  H.  Biddle,  and  Israel  Bid- 
die,  her  husband,  and  Elizabeth  Harvey,  the 
younger,  conveyed  all  their  undivided  half 
part  of  the  farm  to  Peter  B.  Harvey,  Amos 
E.  Harvey,  Thomas  B.  Harvey,  and  William 
1.  Harvey  by  deed  dated  the  same  day,  De- 
cember 9,  1858,  and  which  was  recorded 
March  21,  1859,  in  the  office  of  the  clerk  of 
Burlington  county.  After  the  deed  was  exe- 
cuted and  delivered,  the  ownership  of  the 
farm  was  vested  in  Peter  E.  Harvey,  Amos 
B!.  Harvey,  Thomas  B.  Harvey,  and  William 
T.  Harvey  as  tenants  in  common,  each  one  of 
them  being  then  seised  of  an  undivided  one- 
quarter  Interest  therein.  At  this  time  Peter 
E  Harvey,  Amos  E.  Harvey,  and  Thomas  B. 
Harvey  were  all  of  age,  and  William  T.  Har- 
vey was  a  minor.  On  January  1,  1859,  Peter 
B.  Harvey,  Amos  B.  Harvey,  and  Thomas  B. 
Harvey,  the  three  adult  brothers.  In  order  to 
secure  the  payment  of  a  portion  of  the  pur- 
chase price  of  the  farm,  executed  to  their  sis- 
ters, Sarab  H.  Shreve,  Mary  E.  Harvey, 
Charlotte  H.  Biddle,  and  Elizabeth  Harvey, 
the  younger,  four  several  bonds,  respectively, 
and  also  a  mortgage  on  tlie  lands  conveyed 
to  secure  those  bonds.  The  mortgage  just 
referred  to  contains  no  covenants  of  seisin  or 
for  title,  nor  does  It  even  recite  the  source  of 
title  of  the  mortgagors.  It,  however,  describ- 
ed the  farm  in  its  entirety,  and  not  an  un- 
divided Interest  therein.    The  t&ct  that  WU- 


Uam  T.  Harvey  was  under  the  age  at  the 
time  of  the  mailing  of  the  mortgage  by  his 
adult  brothers  to  their  staters  did  not  abso- 
lutely Incapacitate  him  from  Joining  la  the 
conveyance.  He  could  have  Joined  his  broth- 
ers In  the  mortgage  and  ratified  his  act  after 
he  attained  his  majority.  He  most  have  been 
nearly  of  age  at  the  time  the  mortgage  was 
made,  for  on  July  23,  1861,  he  Joined  his 
mother,  the  widow,  and  his  brothers,  Peter  E. 
Harvey,  Amos  E.  Harvey,  and  Thomas  K 
Harvey,  In  a  conveyance  of  a  portion  of  the 
mortgaged  premises  to  George  Black.  He  re- 
mained seised  of  the  fee  in  an  equal  undivid- 
ed one-fonrth  part  of  the  premises  until  his 
death  August  1.  1889,  and  by  his  last  will 
and  testament  devised  the  same  to  his  l>roth- 
ers  last  named,  whereupon,  the  mother  hav- 
ing died  on  August  10,  1880,  and  her  estate 
In  dower  In  tlie  premises  thereby  having 
terminated,  the  three  brothers  became  seised 
of  the  entire  fee  in  the  premises  in  these 
proportions:  Peter  B.  Harvey,  four-ninths; 
Amos  E.  Harvey,  four-ninths;  and  Thomas 
B.  Harvey,  one-ninth,  being  the  one-third  of 
the  one-third  devised  to  him  by  his  brother 
William  T.  Harvey,  he,  Thomas  B.  Harvey, 
having  on  Mfkieh  25,  1868,  conveyed  his  one- 
fourth  interest  to  his  brothers  Peter  £.,  Amos 
E.,  and  William  T.  Harvey. 

It  will  be  remembered  that  the  complain- 
ants' mortgage  conveyed  only  the  three  un- 
divided fourth  parts  of  the  premises  describ- 
ed therein,  and. the  first  question  is:  Did 
the  outstanding  undivided  one-fourth  Interest 
In  those  premise  come  under  the  lien  of  the 
mortgage  when  the  entirety  of  the  fee  vested 
in  the  mortgagors  under  the  devise  to  them 
of  that  one-fourth  by  their  brother,  William 
T.  Harvey,  upon  his  death  in  18807  That  It 
did  not,  and  that  the  Complainants'  mortgage 
Is  still  a  lien  only  upon  the  three  undivided 
fourths  part  and  Interest  In  the  mortgaged 
premises,  Is  to  me  clear.  The  case,  upon  this 
head,  comes  within  the  reasoning  of  Chan- 
cellor Runyon  In  Smith  t.  De  Russy,  29  N. 
J.  Eq.  407.  The  learned  Chancellor  says,  at 
page  408  of  29  N.  J.  Eq. :  "There  Is  no  cove- 
nant ot  seisin  or  warranty  in  the  mortgage 
to  her;  and,  although  the  entire  premises 
are  described  In  the  mortgage  as  being  mort- 
gaged thereby,  yet  the  description  of  the 
property  in  that  instrument  is  followed  by 
the  statement  that  the  property  mortgaged 
Is  the  same  which  was  conveyed  by  the  com- 
plainant to  the  mortgagor  by  deed  of  even 
date  with  the  mortgage!  and  that  the  mort- 
gage was  given  to  secure  the  payment  of  part 
of  the  purchase  money  of  that  conveyance." 
In  the  case  under  consideration  the  entire 
premises  are  described  in  the  mortgage  as 
being  mortgaged  thereby,  and,  while  there  is 
no  recital  that  the  premises  conveyed  are  the 
same  premises  which  were  granted  by  the 
mortgagees  to  the  three  mortgagors,  together 
with  their  brother  who  did  not  Join,  never^ 
theless  the  fact  Is  that  such  was  the  case, 
and  that  the  oonveyance  had  be«a  mada  only 
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three  weeks  before  tbe  mortgage  was  given, 
and  therefore  the  mortgagees  knew  perfectly 
well  that  they  were  receiving  a  conveyance 
by  way  of  mortgage  security  from  three  of 
their  brothers,  whereby  title  passed  only  to 
the  three  undivided  fourths  part  of  the  mort- 
gaged land.  If  by  reason  of  a  family  ar- 
rangement, regarding  the  settlement  of  the 
estate  of  their  father,  it  bad  been  understood 
that  William  T.  Harvey's  interest  In  the 
lands  was  to  be  mortgaged  to  his  sisters, 
then,  as  I  have  intimated,  he  doubtless  would 
have  Joined  in  the  mortgage,  being  wlthl9 
two  years  of  his  majority,  and  would  not 
have  repudiated  his  act  afterwards,  but 
would  have  ratified  and  confirmed  it,  or  he 
would,  upon  attaining  bis  majority,  liave 
executed  to  his  sisters  a  mortgage  upon  his 
Interest  In  the  premises.  That  he  did  neither 
of  these  things,  but,  on  the  contrary,  retained 
the  fee  in  his  one-fourth  interest  until  his 
death,  over  30  years  after  the  mortgage  was 
given,  then  devised  it  to  these  three  broth- 
ers by  wUl,  Is,  to  my  mind,  conclusive  evi- 
dence that  It  was  never  Intended  that  his, 
William  T.  Harvey's,  outstanding  interest  in 
the  estatn  should  ever  fall  within  the  mort- 
gage given  by  the  t^ree  brothers  to  the  four 
sisters  on  January  1,  1859,  or  become  in  any 
way  subject  to  its  lien.  In  Rannon  t.  Chris- 
topher, 34  N.  J.  Eq.  459,  an  after-acquired  in- 
terest was  held  to  pass  by  estoppel  as  the 
result  of  a  conveyance  by  deed  of  bargain 
and  sale  without  covenants,  because  It  was 
found  to  be  the  Intention  of  the  parties  to 
convey  it,  and  It  was  held  that,  whenever  it 
clearly  appears  that  such  was  the  Intention 
of  the  parties,  It  is  the  duty  of  the  court  to 
adjudge  an  estoppel.  This  case  Is  an  au- 
thority for  the  view  I  take  with  reference 
to  the  mortgage  under  discussion,  because  in 
the  case  at  bar  it  not  only  does  not  appear  to 
have  been  the  intention  of  the  parties  that 
the  after-acquired  Interest  in  the  lands  should 
pass,  but,  on  the  contrary,  to  my  mind  it 
clearly  appears  that  such  was  not  tbe  Inten- 
tion, and  therefore  no  estoppel  can  be  work-. 
ed.  There  was  excepted  from  the  mortgage 
a  small  tract  expressed  to  be  conveyed  to 
William  C.  Taylor,  mentioned  as  a  lot  ad- 
joining Thomas  Page's  lot  A  conveyance  of 
this  lot  to  Tay''cr  "vas  made  by  the  three 
brothers,  the  grante«s  of  the'  mortgagees,  on 
December  14,  1858,  and  on  the  same  date  the 
same  grantors  mnde  a  deed  to  Richard  Page 
for  another  portion  of  the  mortgaged  prem- 
ises. The  deed  from  tbe  sisters  to  tbe  broth- 
ers was  recorded  May  13, 1800.  Tbe  deed  from 
the  brothers  to  William  C.  Taylor,  was  re- 
corded April  6,  1859 ;  the  deed  from  the  same 
grantors  to  Page,  October  9,  1860.  The  mort- 
gage from  the  brothers  to  the  sisters  was 
recorded  May  6,  18G0.  Besides  the  convey- 
ances to  Richard  Page  and  William  O.  Tay- 
lOT,  there  were  conveyances  made  for  other 
portions  of  the  mortgaged  premises  as  fol- 
lows: By  Elliabeth  Hkrvey,  widow,  Peter 
&  Harvey,  Amos  E.  Harvey,  and  Thomas  B. 
7UA.-43 


Harvey,  to  Samuel  Asay,  May  1,  1860.  By 
the  same  parties,  William  T.  Harvey,  Joining 
them,  to  George  Black,  July  23,  1861.  By 
Peter  E.  Harvey.  William  T.  Harvey,  and 
Amos  E.  Harvey  to  Mary  Klrkbrldc,  Marcit 
81,  1874. 

It  will  be  noticed  In  passing  that  the  con- 
veyance  to  Taylor  was  of  an  undivided  three- 
fourths  part  of  the  premises,  the  same  t« 
Page,  tbe  same  to  Asay ;  while  that  to  Blad. 
was  of  four-fourths,  or  the  whole,  and  thai 
to  Klrkbrlde  was  for  three- thirds,  or  ths 
whole.  Mb  question  la  raised  In  respect  of 
the  quantum  of  tbe  estate  vested  In  any  ol' 
these  grantees.  The  Asay  tract  was  by  sun- 
dry mesne,  conveyances  and  devolutions  of 
title  finally  vested  In  the  defendants  Anna  Q. 
Keller,  Anna  D.  Keller,  Maggie  M.  Keller, 
Amy  E.  Keller,  Mary  Keller,  Marlon  Keller, 
and  Llllle  V.  Keller,  which  tract  Is  mortgag- 
ed to  the  defendant  Lawrence  Ll  Gratz  to  se- 
cure the  sum  of  $700.  The  Page  tract  was. 
In  like  manner,  finally  vested  in  the  defend- 
ant Elizabeth  F.  Page.  The  Black  tract  waa. 
In  like  manner,  finally  vested  in  the  defend"- 
ants  James  Tallman,  Sarah  A.  Hancock,  and 
Mary  F.  Tallman.  The  Klrkbrlde  tract  was. 
In  like  manner,  finally  vested  in  the  defend- 
ant Charlotte  B.  Blddle,  subject  to  a  mort> 
gage  for  $2,000  given  to  John  Bishop,  trus- 
tee, by  J0|scph  W.  Blddle,  the  then  owner,  !» 
1891,  who,  John  Bishop,  the  trustee,  has  de- 
parted this  life  without  any  on^  having  been 
appointed  to  succeed  him  In  tbe  trust  And 
Charlotte  B.  Blddle,  the  owner  of  the  tract, 
claims  an  Interest  In  the  mortgage  because 
she  Is  entitled  to  the  Income  of  the  same  dur- 
ing her  life,  and  the  defendants  Eliza  Black 
Deacon,  Anna  W.  Newbold,  Marlon  B.  Ellis, 
Bessie  R.  Blddle  (Luce),  and  Sue  Black  Bid- 
die  claim  to  have  an  Interest  In  It  after  the 
death  of  Charlotte  B.  Blddle,  who  is  their 
mother.  The  only  question  in  this  suit  re- 
garding these  lots  Is:  Are  they  subject  to 
the  lien  of  the  complainants'  mortgage? 

The  dee*  to  Page  was  made  December  14, 
1858,  two  weeks  before  the  complainants' 
mortgage,  which  was  made  January  1,  1859, 
and  recorded  May  3,  186D,  while  the  deed  to 
Page  was  not  recorded  until  October  9, 1860. 
The  complainants  claim  that  their  mortgage 
is  a  lien  against  the  property  sold  to  Page 
because  his  deed  was  not  recorded  as  requir- 
ed by  law  before  the  recording  of  the  mort- 
gage. The  complainants  also  claim  that  their 
mortgage  Is  a'  Hen  against  tbe  property  sold 
to  Asay  because  bis  deed  was  not  recorded 
as  required  by  law  before  tbe  recording  of 
the  mortgage.  Assy's  deed  bears  date  May  1, 
1800,  three  days  before  the  recording  of  the 
mortgage,  but  the  deed  was  not  recorded  un- 
til September  10,  1860.  The  complainants  al- 
so claim  that  their  mortgage  Is  a  Hen  against 
the  properly  sold  to  Bla(!k  and  Klrkbrlde 
because  those  two  deeds  were  both  given  aft- 
er the  making  and  recording  of  the  mortgage. 
•If  the  mortgage  be  a  Hen  upon  these  tracts, 
it  would  only  be  valid  against  tlie  three  uo- 
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divided  fourths  Interest  fn  them,  because  at 
the  time  the  conveyances  just  mentioned 
were  made  William  T.  Harvey's  share  had 
not  vested  In  his  three  brothers  who  made 
the  mortgage.  However,  the  claims  of  the 
complainants  concerning  these  tracts  of  land 
are  not  valid  because  it  Is  admitted  that  none 
of  the  present  owners  in  fee  of  the  portions 
of  the  mortgaged  premises  described  In  these 
deeds  nor  their  grantors  had  actual  knowl- 
edge of  the  mortgage  when  the  purchase  of 
the  lots  was  made  and  the  Improvements, 
which  are  many  and  valuable,  were  placed 
upon  the  grounds;  that  the  mortgagees  had 
every  opportunity  •  to  witness  the  Improve- 
ments while  being  made,  as  they  lived  In  the 
neighborhood;  tliat  the  present  owners  and 
their  grantors  have  been  In  possession  since 
the  time  of  the  conveyances  above  mentioned 
continuously  and  without  any  actual  knowl- 
edge of  the  mortgage  until  either  a  short 
time  before,  or  at  the  beginning  of,  these  fore- 
closure proceedings ;  that  none  of  them  have 
ever  paid  any  Interest  upon  or  In  any  way 
recognized  the  existence  of  the  complainants' 
mortgage;'  that  neither  the  mortgagees  nor 
any  one  representing  them  ever  made  demand 
upon  the  owners  In  fee  of  these  lots,  or  their 
grantors,  for  any  payment  on  the  mortgage 
by  way  of  principal  or  Interest;  that  the 
mortgagees  never  gavs  notice  to  any  of  the 
owners  of  the  tracts,  or  their  grantors,  when 
the  houses  and  buildings  were  being  erected, 
or  to  any  occupant  of  the  premises,  that  they 
claimed  any  lien  by  mortgage  Incumbrance 
or  otherwise  upon  any  of  these  tracts;  that 
the  owners  of  the  tracts  In  fee,  and  their 
grantors,  have  had  the  exclusive  and  notori- 
ous possession  of  the  lands,  and  have  collect- 
ed for  their  own  use  and  enjoyment  all  the 
rents.  Issue,  and  profits  thereof,  have  paid  the 
taxes  upon  the  lots,  and  have  exercised  in 
.  every  particular  all  the  usual  acts  of  owner- 
ship over  the  same;  that  no  entry  has  been 
made  upon  any  of  these  several  tracts  by  any 
bolder  of  the  mortgage.  Thus  It  will  be  seen 
that  the  present  owners  of  these  tracts,  and 
their  predecessors  in  title,  have  been  for  more 
than  20  years  in  the  full,  exclusive,  and  ac- 
tual possession  of  these  distinct  parcels  of 
the  mortgaged  premises  without  admitting 
the  title  of  the  mortgagees,  with  no  claim 
for  principal  or  interest  having  been  made 
upon  them,  and  without  entry  by  any  holder 
of  the  mortgage,  and  therefore  the  mortgage 
Is  no  Hen  at  all  upon  any  of  these  several 
tracts,  even  U  the  mortgage  debt  has  been 
kept  alive  by  payment  of  interest  by  the  own- 
ers of  other  portions  of  the  mortgaged  prem- 
ises. Ely  y.  Wilson,  61  N.  J.  Eq.  94,  47  Atl. 
806;  Wills  V.  Field,  62  K.  J.  Eq.  271,  49  Atl. 
112&  On  February  2,  1891,  Thomas  B.  Har- 
vey conveyed  his  undivided  one-ninth  inter- 
est in  the  mortgaged  premises  to  his  brothers, 
Peter  E.  Harvey  and  Amos  E.  Harvey,  and 
they  thereupon  became  sei^ed  of  the  entire 
fee  In  these  proportions,  namely,  Peter  E. 
Harvey  an  undivided  flve-nlnths  part,  and 


AmoB  B.  Harvey  an  undivided  four-ninths 
part  On  February  7,  1891,  Peter  B.  Harvey 
and  Amos  E.  Harvey  executed  a  mortgage  on 
the  premises  in  question  to  the  Mt  Holly  In- 
surance C!ompany  to  secure  the  sum  of  $1,- 
500.  On  AprU  29,  1895,  the  Mt  Holly  Insur- 
ance Company  assigned  this  bond  and  mort- 
gage to  Thomas  Antrim,  who  died  Intestate, 
and  whose  administratrix,  Annie  R.  Antrim, 
Is  now  In  possession  of  the  bond  and  mort- 
gage and  entitled  to  realize  upon  it  This 
mortgage  describes  the  same  lands  as  are  In 
the  complainants'  mortgage,  the  courses  and 
distances  being  the  same,  excepting  thereout, 
however,  the  lot  sold  to  George  Black,  Wil- 
liam C.  Taylor,  and  Mary  Klrkbride,  three  in 
number.  On  March  26,  1895,  Peter  E.  Har- 
vey and  Amos  E.  Harvey  executed  a  mort- 
gage on  the  premises  in  question,  together 
with  other  lands,  to  Shreve  Antrim  to  secure 
the  sum  of  $4,000.  Shreve  Antrim  died  leav- 
ing a  last  will  and  testament,  of  which 
Charles  Ewan  Merritt,  Esq.,  is  the  executor, 
and  who  Is  now  in  possession  of  the  bond 
and  mortgage,  and  entitled  to  realize  upon  it 
This  mortgage  descrihes  ttie  same  lands  as 
are  in  the  complainants'  mortgage,  with  the 
addition  of  a  tract  which  the  Harveys  pur- 
chased July  10,  1869,  which  joins  the  former 
tract,  and  is  merged  in  the  description.  Out 
of  this  mortgage  are  expressly  excepted  the 
lots  sold  to  George  Black,  R.  H.  Page,  Wil- 
liam C.  Taylor,  and  Mary  Klrkbride,  four  In 
number.  On  January  29, 1003,  Peter  E.  Har- 
vey and  Amos  E.  Harvey  executed  a  mort- 
gage on  the  premises  in  question,  together 
with  other  lands,  to  Thomas  B.  Harvey  to  se- 
cure the  sum  of  $1,000.  Thomas  B.  Harvey 
departed  this  life  leaving  a  last  will  and  tes- 
tament of  which  Mary  S.  Harvey  and  Thom- 
as E.  Harvey  are  the  executors,  and  who 
are  now  in  possession  of  the  mortgage  and 
entitled  to  realize  upon  it  'The  description 
in  this  mortgage  is  the  same  as  in  the  one 
given  to  Shreve  Antrim.  There  is  expressly 
excepted  therefrom  the  lots  conveyed  to 
George  Black,  R.  H.  Page,  William  C.  Taytor, 
Samuel  Asay,  and  Mary  Klrkbride,  five  in 
number.  Each  of  these  three  mortgages  of 
February  7,  1891,  March  26,  1895,  and  Jan- 
uary 29,  1903,  conveyed  the  entire  fee  in  the 
farm,  subject  to  the  lien  of  Ihe  complainantaT 
mortgage  on  the  undivided  three-fourths  of 
the  premises.  All  of  the  sisters,  the  holders 
of  the  bonds  and  the  original  mortgagees,  are 
dead,  and  ail  of  the  brothers,  the  owners  of 
the  fee  and  three  of  whom  were  the  original 
obligors  and  mortgagors,  are  dead,  except 
Amos  B.  Harvey,  who  was  one  of  the  owners 
of  the  fee  and  one  of  the  original  obligors 
and  mortgagors. 

It  becomes  Important  now  to  ascertain  who 
are  the  present  holders  and  owners  of  the 
bonds,  and  who  are,  therefore,  commensn- 
rately  Interested  in  the  original  mortgage, 
for  the  purpose  of  deciding  who  are  entitled 
to  the  proceeds  of  the  sale  to  be  made  of  the 
mortgaged  premises,  and  also  for  the  purpose 
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of  deciding  another  question,  namely,  tbat  of 
merger,  wblch  has  been  raised  as  to  certain 
Interests  in  the  mortgaged  premises.  The 
bond  given  to  Sarah  H.  Shreve  is  now  owned 
b7  the  complainant  Joanna  Shrere,  and  there 
Is  dne  thereon  the  principal  sum  of  ^00^ 
with  interest  at  6  per  cent  from  March  9, 
1887.  The  bond  given  to  Charlotte  H.  BIddle 
Is  now  owned  by  the  complainant  Elizabeth 
B.  Conrow,  and  there  is  due  thereon  the  prln- 
clpar  sum  of  $875  with  interest  at  6  per  cent, 
from  April  1,  1890.  The  bond  given  to  Eliza- 
beth Harvey  is  now  owned  by  the  complain- 
ant, John  H.  Hutchinson,  her  administrator 
c.  t.  a.,  and  there, is  due  thereon  the  principal 
sum  of  $2,693,  with  Interest  at  6  per  cent, 
from  January  1,  1900.  The  bond  given  to 
Mary  B.  Harvey  is  now  owned  by  the  fol- 
lowing persons  and  In  tlie  following  propor- 
tions: Complainants  Joanna  Shreve,  Mary 
H.  Biddle,  and  Elizabeth  B.  Conrow,  one- 
tenth  part  each ;  the  defendants  Amos  B. 
Harvey  and  Thomas  B.  Harvey,  administra- 
tor of  Peter  B.  Harvey,  deceased,  one-flfth 
part  each;  and  the  defendants  Caleb  B. 
Shreve,  Thomas  E.  Harvey,  and  John  S.  0. 
Harvey,  one-tenth  part  each;  and  there  is 
due  thereon  the  principal  sum  of  $3,143,  with 
Interest  at  6  per  cent,  from  January  1,  1900. 

It  would  be  to  no  purpose  to  trace  the  va- 
rious steps  by  which  the  persons  just  named 
became  entitled  under  the  will  of  Mary  E. 
Harv^,  deceased,  to  her  bond  In  the  propor- 
tions Just  set  out  Amos  B.  Harvey  is  the 
only  original  mortgagor  still  living.  The 
premises  In  question.  It  will  be  remembered, 
were  owned  by  him,  and  his  brother,  Peter 
B.  Harvey,  at  the  time  of  the  letter's  death 
pending  this  suit  He,  Peter  B.  Harvey,  died 
Intestate  and  his  interest  in  the  mortgaged 
premises  descended  to  his  heirs  at  law,  who 
are  his  brother  Amos  B.  Harvey,  and  his 
nephews  and  nieces  Joanna  Shreve,  Caleb 
B.  Shreve,  Mary  H.  Biddle,  Elizabeth  B. 
Conrow,  Thomas  E.  Harvey,  and  John  S.  C. 
Harvey.  The  surviving  brother  and  nephews 
and  nieces  of  Mary  B.  Harvey  Just  named 
are,  as  above  stated,  the  owners  of  Interests 
In  the  bond  of  Mary  E.  Harvey  In  the  propor- 
tions mentioned,  as  well  as  being  owners  of 
the  fee  of  the  mortgaged  premises. 

In  this  situation  of  affairs  the  defendants 
Annie  R.  Antrim,  administratrix  of  Thomas 
Antrim,  deceased,  who  is  the  holder  and  own- 
er of  the  bond  and  mortgage  made  by  Peter 
E.  and  Hmoa  E.  Harvey  to  the  Mt  Holly  In- 
surance Company  February  7,  1891,  and  Mr. 
Merritt,  the  eiecutor  of  Shreve  Antrim,  who 
1b  the  holder  and  owner  of  the  bond  and 
mortgage  made  by  Peter  B.  Harvey  and  Amos 
B.  Harvey  to  Shreve  Antrim  March  26,  1895, 
contend  that  such  Interest  In  the  mortgage 
formerly  owned  by  Mary  B.  Harvey  as  is 
owned  by  her  beneficiaries  above  mentioned 
are  merged  into  their  legal  title  to  the  prop- 
erty by  reason  of  their  ownership  of  portions 
of  the  fee  In  tlie  lands.  No  such  contention 
Is  let  up  in  behalf  at  the  mortgage  of  1903 


given  by  Peter  B.  and  Amos  B.  Harv^  to 
Thomas  B.  Harvey.  When  the  Alt  Holly  In- 
surance Company  took  Its  mortgage  from 
Peter  E.  Harvey  and  Amos  E.  Harvey  (Feb- 
ruary 7, 1891),  It  is  presumed  to  have  taken  it 
with  reference  to  the  record  title  which  dl» 
closed  the  existence  of  complainants'  mort- 
gage. Bingham  v.  Kirkland,  34  N.  J.  Bq. 
229.  If  Mary  E.  Harvey,  who  was  alive 
when  this  last-mentioned  mortgage  was  given, 
h^d  so  disposed  of  her  property  that  none  of 
it  would  go  to  her  brother  Amos  E.  Harvey, 
and  to  the  nephews  and  nieces  of  her  brother 
Peter  E.  Harvey,  then  the  mortgage  of  the 
Mt  Holly  Insurance  Company  would  remain 
what  it  was  when  made,  namely,  a  second 
mortgage  on  the  three-fourths  interest  in  the 
farm,  being,  of  course,  a  first  mortgage  on 
the  other  one-fourth.  That  this  brother  and 
these  nephews  and  nieces  are  the  recipients 
of  Mary  E.  Harvey's  bounty  ought  not  In  my 
Judgment,  to  operate  for  the  benefit  of  the 
Mt  Holly  Insurance  Company.  Her  bequest 
to  them  of  certain  Interests  In  this  bond,  and 
an  accompanying  interest  in  the  mortgage,  is 
a  gift  to  them  of  so  much  of  her  property, 
and  cannot  inure  to  the  benefit  of  the  Mt 
Holly  Insurance  Company  unless  these  bene- 
ficiaries voluntarily  forego  their  benefits.  This 
they  have  not  done.  When  the  other  mort- 
gage, the  one  to  Shreve  Antrim,  was  made, 
Mary  B.  Harvey  was  dead,  and  her  sister, 
Elizabeth  Harvey,  who  was  the  beneficiary 
of  her  estate  for  life,  was  still  living,  and 
upon  her  death,  by  the  will  of  Mary  B.  Har- 
vey, her,  Mary  E.  Harvey's,  Interest  in  her 
bond,  went  to  her  brothers  and  sisters  and 
children  of  deceased  brothers  and  sisters, 
share  and  share  alike.  Her  brother  Peter  B. 
Harvey  was  living  at  her  death  and  inherited 
a  beneficial  Interest  In  her  bond,  which  has 
since  passed  to  his  surviving  brother  and 
nephews  and  nieces.  A  search  of  the  records 
at  the  time  this  last-mentioned  mortgage  was 
given  would  have  disclosed  the  existence  of 
the  complainants'  mortgage,  and  an  appro- 
priate search  and  Investigation  would  also 
have  disclosed  the  death  of  Mary  B.  Harvey 
and  the  Interests  of  her  brothers,  nephews, 
and  nieces  In  her  share  of  the  first  bond  and 
mortgage.  While  the  doctrine  of  merger  can 
be  leveled  agaiust  the  beneficiaries  of  Mary  E. 
Harvey  with  reference  to  the  Shreve  Antrim 
mortgage  with  much  more  effect  than  as 
against  the  -mortgage  of  the  Mt.  Holly  In- 
surance Company  by  reason  of  the  facts  Just 
stated,  still  I  am  also  against  the  view  that 
there  has  been  any  merger  wlt2i  reference  to 
the  Shreve  Antrim  mortgage.  If  the  Harveys 
had  paid  off  their  indebtedness  to  their  sis- 
ters, they  would  not  be  permitted  to  keep 
these  bonds  and  their  corresponding  inter- 
ests in  the  mortgage  alive  as  against  the  sub- 
sequent mortgagees,  but,  in  such  case,  the 
subsequent  mortgages  would  be  moved  np  In 
the  line  of  preference.  This  happens  dally 
with  reference  to  mortgages  In  consequence 
of  payment  of  prior  incumbrances.    Mo  equi- 
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ties  are  In  gnch  cases  ordinarily  inyolyed, 
and  none  are  'Involved  in  this  transaction. 
Merger  is  essentially  a  matter  of  intention, 
and,  where  the  intention  to  merge  does  not 
exist,  the  doctrine  is  not  operative.  Andrus 
▼.  Vreeland,  29  N.  J.  Eq.  394.  Neither  the 
Mt.  Holly  Insurance  Company  nor  Shreve 
Antrim  have  been  in  any  wise  prejudiced  by 
the  bequests  made  by  Mary  E.  Harvey,  de- 
ceased. No  equities  are  to  be  subserved  by 
holding  that  those  bequests,  so  far  as  they 
represent  interests  in  the  bond  and  mortgage, 
owned  by  her  in  her  lifetime,  are  to  be  ex- 
tinguished In  favor  of  the  Mt.  Holly  Insur- 
ance Company  and  Shreve  Antrim,  the  subse- 
quent mortgagees.  One  of  the  conditions  un- 
der which  merger  will  operate  upon  estates 
Is  that  the  two  estates,  the  greater  and  the 
lesser  (in  such  a  case  as  this  the  fee  and  the 
Interest  by  way  of  mortgage,  are  In  same  per- 
son at  the  same  time.  10  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  p.  589.  Wills  v.  Cooper,  25  N.  J.  Law, 
137-164.  There  was  not  at  the  time  the  mort- 
gage was  given  to  the  Mt  Holly  Insurance 
Company  any  interest  In  the  beneflclarles  of 
Mary  T.  Harvey  In  the  lands  In  succession  to 
her  as  mortgagee,  her  estate  at  tliat  time  be- 
ing in  her  sister,  Elizabeth  Harvey,  the  life 
tenant,  and  therefore  there  could  have  been 
no  merger  with  reference  to  that  mortgage  at 
that  time.  Much  less  could  there  have  been 
any  merger  worked  by  act  and  operation  of  law 
since  that  time.  While  the  present  owners  of 
the  bond  of  Mary  E.  Harvey  and  her  commen- 
surate Interest  In  the  mortgage  were  such  at 
the  time  the  second  mortgage,  namely,  that 
to  Shreve  Antrim,  was  given,  nevertheless 
their  ownership  was  as  beneQclarles  of  the 
estate,  and  they  had  done  nothing  themselves 
to  in  any  wise  prejudice  the  position  of 
Shreve  Antrim,  the  mortgagee,  nor  can  they 
be  held  to  have  harbored  any  Intention,  which 
was  not  shown,  to  surrender  the  benefit  they 
derived  as  legatees.  Therefore  equally  there 
is  no  merger  with  reference  to  this  second 
mortgage.  There  is  now  due  to  Annie  R.  An- 
trim, administratrix,  upon  the  mortgage 
given  to  the  Mt.  Holly  Insurance  Company  In 
1891,  the  principal  sum  of  ?1,500,  with  in- 
terest at  6  per  cent  from  March  22,  1900. 
There  Is  now  due  to  Charles  Ewan  Merrltt, 
Esq.,  executor,  upon  the  mortgage  given  to 
Shreve  Antrim  In  1895,  the  reduced  principal 
sum  of  $2,100,  with  Interest  at  6  per  cent 
from  May  12,  1900,  plus  Interest  on  the  origi- 
nal principal  sum  of  $4,000  from  March  26 
to  May  12,  1900,  the  principal  having  been 
reduced  to  $2,100  on  the  last-mentioned  date. 
There  is  now  due  to  Mary  S.  Harvey  and 
Thomas  E.  Harvey,  executors,  upon  the  mort- 
gage given  to  Thomas  B.  Harvey  In  1903, 
the  principal  sum  of  $1,000,  with  Interest  at 
6  per  cent  from  its  date,  January  29,  1903. 

Directions  will  now  be  given  aa  to  the 
form  of  the  decree,  as  follows:  The  whole  of 
the  mortgaged  premises,  or  so  much  thereof 
as  may  t>e  necessary,  will  be  sold  to  raise  and 
satisfy,  in  the  first  place,  the  Ijonds  given  to 


the  Bisters  out  of  the  three-fourths  part  of 
the  proceeds  of  sale  to  be  distributed  as  fol- 
lows: To  Joanna  ^hreve  (on  the  bond  given 
to  Sarah  H.  Shreve)  the  sum  of  $500  with  In- 
terest at  6  per  cent  from  March  0,  1907 ;  to 
Elizabeth  B.  Conrow  (on  the  bond  given  to 
Charlotte  H.  Blddle)  the  sum  of  $875,  with 
interest  at  6  per  cent  from  April  1,  1900,  to 
John  H.  Hutchinson,  administrator  eta. 
(on  the  bond  owned  by  Elizabeth  Harvey)  the 
sum  of  $2,693,  with  interest  at  6  per  cent 
from  January  1,  1900;  to  Joanna  Shreve, 
Mary  EL  Blddle,  and  Elizabeth  B.  Conrow, 
Caleb  E.  Shreve,  Thomas  E.  Harvey,  and 
John  S.  C.  Harvey  one-tenth  each ;  and  Amos 
E.  Harvey  and  Thomas  E.  Harvey,  adminis- 
trator of  Peter  E.  Harvey,  deceased,  one- 
fifth  each  (on  the  bond  given  to  Elizabeth 
Harvey)  of  the  sum  of  $3,143,  with  interest 
at  6  per  cent,  from  January  1, 1900.  If  suffi- 
cient money  is  not  raised  to  pay  these  bonds 
in  full,  the  distribution  wUl  be  made  pro  ra- 
ta; In  the  second  place,  the  mortgage  of  the 
Mt.  Holly  Insurance  Company  out  of  the  one- 
fourth  portion  of  the  proceeds  of  sale;  in 
the  third  place,  the  mortgage' of  Shreve  An- 
trim out  of  the  one-fourth  portion  of  the 
proceeds  of  sale;  in  the  fourth  place,  the 
mortgage  of  Thomas  B.  Harvey  out  of  the 
one-fourth  part  of  the  proceeds  of  sale.  If 
any  deficiency  should  exist  in  the  payment  of 
the  second,  third,  or  fourth  mortgages,  and 
any  surplus  should  remain  after  the  payment 
and  satisfaction,  of  the  first  mortgage,  the 
surplus  should  be  applied  to  the  second,  third, 
and  fourth  mortgages,  respectively,  pro  tanta 
The  complainants'  taxed  costs  and  a  counsel 
fee  to  be  ascertained  according  \o  rule  No. 
224  of  this  court  will  I>e  paid  out  of  the 
three-fourths  portion  of  the  proceeds  of  sale, 
representing  the  first  and  original  mortgage, 
before  any  payment  is  made  upon  the  bonds 
secured  by  that  mortgage.  The  taxed  costs 
of  answering  defendants,  mortgagees,  will  be 
added  to  the  amounts  provided  for  them  In 
the  decree  and  paid  out  of  the  proceeds  of  the 
sale  of  the  one-fourth  part  of  the  premises, 
or  out  of  the  surplus  of  the  proceeds  of  the 
three-fourths  part,  If  any  there  be,  and  any 
deficiency  remains  In  the  payment  of  the 
defendants'  mortgagee.  The  complainants' 
counsel  has  asked  for  a  special  allowance  by 
way  of  counsel  fee.  I  regret  that  I  cannot 
comply  with  his  request  By  the  ninety-first 
section  of  the  chancery  act  (P.  L.  1902,  p. 
540)  it  Is  provided  that  the  counsel  fee  in 
foreclosure  suits  to  be  1-ncluded  in  the  com- 
plainants' taxed  costs  sliail  be  such  percen- 
tage, not  exceeding  5  per  cent,  of  the  amount 
decreed  as  the  Chancellor  may  by  general 
rule  from  time  to  time  prescribe.  Rule  224 
was  promulgated  In  pursuance  of  this  statu- 
tory direction,  and,  as  it  makes  no  distinction 
between  litigated  and  ex  parte  foreclosures,  it 
comprehends  both  classes.  This  I  regret ;  for 
in  the  present  instance  I  would  recommeid 
an  allowance  for  complainants'  counseL  He 
has  rendered  important  services  not  only  to 


Digitized  by 


Google 


N.J.) 


METROPOLITAN  LIFE  INS.  CO.  t.  HAMILTON. 


677 


tbe  complainants,  bnt  to  the  defendants,  In 
clearing  np  tbe  title  to  tbe  lands  In  qnestlon 
and  procuring  a  decree  for  their  sale  and  tbe 
satisfaction  of  the  various  liens  above  men- 
tioned; and  for  this  reason  no  costs  will  be 
allowed  any  of  tbe  defendants  who  have  snc- 
cessfully  answered  the  complainants;  ttiat 
is,  those  defendants  who  own  tbe  lots  wblcb 
have  been  exonerated  from  the  lien  of  tbe 
mortgage.  CSounsel  for  the  complainants  must 
look  to  his  clients  for  bis  extra  allowance  in 
tbls  cause.  That  tt  is  entitled  to  an  allow- 
ance Is  clear  (Strong  &  Sons  v.  Mundy,  52  N. 
J.  Eg.  883,  31  Atl.  611),  and,  if  I  were  at  lib- 
erty to  award  it,  I  would  hear  the  parties  on 
tbe  qnestlon  of  the  amount  of  such  connsel 
fee,  and  in  advising  the  decree  In  this  cause 
would  report  to  tbe  Chancellor  what  is  a 
reasonable  sum  to  be  allowed  (McMullln  v. 
Doughty,  68  N.  J.  Bq.  776,  780,  6S  AtL  116, 
284,  64  Atl.  1184). 

The  execution  may  be  Issued  to  a  master, 
owing  to  the  Involved  and  complicated  dis- 
tribution to  be  made  of  the  proceeds  of  sale. 


METTBOPOLITAN  LIFE  INS.  CO.  t.  HAM- 
mroN  et  al. 

(Coort  of  Chancer?  of  New  Jersey.     Jane  19, 
1908.) 

1.  iRTKBPLKAnEB    —    NaTTTSB    Or    BEKBDT    — 

"Stbict  Imxkbpleadkb." 

A  bill  of  strict  interpleader  is  one  in  which 
complainant  asserts  his  possession  of  some  fund, 
or  something  in  which  he  claims  no  peisonal  in- 
terest, but  in  which  other  persons  whom  he 
makes  defendants  set  up  conmcting  claims,  and 
complainant  cannot  safely  determine  to  which 
claim  be  should  yield  ;  and  the  fact  that  a  com- 
plainant also  seeks  independent  affinnative  re- 
lief differentiates  his  case  from  cases  of  strict 
interpleader. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Interpleader,  §  1.] 

2.  Sua. 

An  insurer  issued  two  policies  on  the  life  of 
a  person,  each  providing  that,  in  case  he  under- 
stated hie  age,  the  poUcies  should  be  adjusted 
to  the  amount  of  insurance  that  he  would  have 
been  entitled  to  according  to  insurer's  tables  at 
bis  actual  age.  Assured  died,  and  his  widow 
claimed  both  policies,  and  sued  insurer  to  re- 
form one  of  them  by  striking  out  the  name  of 
a  third  person  as  beneficiary  and  substituting 
her  own  name.  The  third  person,  who  was  ez- 
ecntriz  of  the  will  of  assured,  claimed  both  pol- 
icies, and  sued  insurer  at  law  on  the  other  pol- 
icy. Held,  that  a  bill  by  insurer,  alleging  the 
understatement  by  assured  of  his  age,  and  the 
rival  claims  for  the  policies,  and  praying  that 
the  insurance  might  be  adjusted  to  the  true  age 
of  assnred,  and  that  the  rival  claimants  should 
interplead  and  should  be  enjoined  from  prosecut- 
ing their  suits,  was  maintainable  in  the  nature 
of  a  bill  of  interpleader. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  29,  Interpleader,  {  14.] 

8.  Same. 

To  suKiort  a  bill  of  interpleader,  complain- 
ant must,  snow  that  the  danger  of  double  veza- 
ti<m  is  real;  and  a  mere  suspicion  of  a  risk  is 
insufficient. 

[Rd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  29,  Interpleader,  |S  6,  9.] 


4.  Saio:. 

A  life  policy  was  made  payable  to  assured's 
wife,  who  predeceased  him,  and  he  married  a 
second  wife,  who  survived  hmi.  A  second  policy 
was  made  payable  to  a  third  person,  described 
as  the  intended  wife  of  assnred.  Assured  gave 
by  will  all  his  estate  to  the  third  person.  The 
second  wife  claimed  both  policies,  and  sued  to 
reform-  the  second  policy  oy  striking  out  the 
name  of  the  third  person  as  beneficiary,  making 
Insurer  a  party  defendant.  The  third  person 
claimed  both  policies,  and  sued  at  law  on  the 
first.  Held,  that  the  claim  of  the  widow  pos- 
sessed sufficient  validity  to  entitle  insurer  to  file 
a  bill  in  the  nature  of  a  bill  of  interpleader 
against  her  and  tbe  third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Interpleader,  §  14.] 

6.  JjQTJITY— PLKADING — BlIir—MlTLTIFAKIOUS- 
NEBB. 

The  rule  against  multifariousness  in  a  bill 
is  largely  a  rule  of  convenience,  and,  where  the 
objection  is  urged^  the  court  will  endeavor  to 
ascertain  whether  it  is  possible  to  make  one  de- 
cree which  will  do  justice  to  all  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  i  340.] 

6.  Same. 

A  bill  by  Insurer,  which  had  issued  two  pol- 
icies on  the  life  of  one  person,  praviitt  that  the 
rival  claimants  to  the  policies  should  mterplead, 
and  that  the  amount  of  the  Insurance  should  be 
adjusted  to  the  true  age  of  assnred,  as  provided 
by  the  policies,  is  not  multifarious;  for,  if  it 
should  turn  out  that  there  are  two  causes  of 
action,  it  is  possible  to  separate  them  in  the  de- 
cree. 

7.  IlfJTTNCTlOK— REUBJ^-CoNDITIONS. 

Where  an  insurer  filed  a  bill  against  rival 
claimants  of  tbe  money  due  on  two  life  policies, 
and  prayed  that  tbe  insurance  might  be  adjust- 
ed to  the  true  age  of  assured,  as  provided  by  the 
policies,  and  that  the-  rival  claimants  should  in- 
terplead, and  should  be  enjoined  from  prosecut- 
ing their  suits  on  the  policies,  the  injunctive  re- 
lief would  not  be  granted  except  on  condition 
that  insurer  paid  into  court  the  fnll  amount  of 
the  insurance,  and  on  insurer  establishing,  on 
the  final  hearing,  that  a  deduction  should  be 
made  because  of  misstatement  of  assured's  age, 
such  deduction  might  be  adjusted  on  the  dis- 
tribution of  the  fond. 

Bill  of  interpleader  by  the  Metropolitan 
Life  Insurance  Company  against  Nannie  B. 
Hamilton  and  Mary  Dennis.  Heard  on  rule 
for  injunction  to  stay  i>endlng  suits.  Belief 
granted  conditionally. 

The  complainant  is  a  New  York  corpora- 
tion engaged  in  tbe  business  of  life  insur- 
ance. On  January  21,  1897,  it  issued  a  policy 
of  life  Insurance  on  the  life  of  Charles  B. 
Dennis  for  the  sum  of  $500,  making  the  same 
payable  to  bis  then  wife,  Ellen  F.  Dennis. 
In  the  application  for  insurance  he  stated 
his  age  to  be  80  years.  Ellen  F.  Dennis,  the 
beneflciary  under  this  policy,  died  on  July 
23,  1902,  and  some  time  thereafter  he  mar- 
ried a  second  time.  This  second  wife,  Mary 
Dennis  by  name,  is  still  living.  On  August 
16,  1906,  tbe  complainant  Issued  another  life 
insurance  policy  on  tbe  life  of  Charles  B. 
Dennis  for  $1,000,  which  was  made  payable 
to  Nannie  B.  Hamilton,  who  Is  described  in 
the  policy  as  the  Intended  wife  of  the  assur- 
ed. In  the  application  for  tbls  policy  he  rep- 
resented himself  to  be  89  years  of  age.  He 
died  leaving  two  policies  In  force  on  January 
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2C,  1908.  He  left  a  vf^ll  by  which  he  gave 
all  his  estate  to  the  said  Nannie  B.  Hamilton, 
and  appointed  her  sole  executrix  thereof. 
During  his  lifetime  he  made  application  to 
the  complainant  to  change  the  beneficiary  un- 
der the  $500  policy.  He  desired  ,to  have  it 
made  payable  to  Nannie  B.  Hamilton,  but 
died  before  any  change  was  made.  Both 
policies  provide  (1)  that.  In  case  the  assured 
shall  have  understated  his  age  In  his  appli- 
cation for  the  policy,  the  policy  Qp  Its  maturi- 
ty shall  be  adjusted  to  the  amount  of  Insur- 
ance that  he  would  have  been  entitled  to  ac- 
cording to  the  company's  tables  at  his  actual 
age;  (2)  that,  In  case  the  assured  should  sur- 
vive the  beneficiary,  the  insurance  money 
should  be  payable  to  the  personal  representa- 
tives of  the  assured.  After  the  death  of  the 
assured,  Nannie  B.  Hamilton  submitted 
proofs  of  death  under  the  $500  policy  In  her 
capacity  of  executrix  of  the  will  of  the  de- 
ceased, and  likewise  submitted  proofs  of 
death  under  the  $1,000  policy  as  the' bene- 
ficiary named  therein.  Mary  Dennis,  'the 
widow  of  the  deceased,  made  claim  on  the 
complainant  for  the  Insurance  money  on  both 
policies.  On  May  14,  1908,  Nannie  B.  Hamil- 
ton brought  suit  against  the  complainant  on 
the  $500  policy,  and  on  May  19,  1908,  Mary 
Dennis  brought  suit  In  this  court  to  reform 
the  $1,000  policy  by  striking  out  the  name  of 
Nannie  B.  Hamilton  as  beneficiary  and  in- 
serting her  own  name.  The  complainant  was 
made  a  party  defendant  to  this  suit  The 
complainant,  being  thus  harassed  by  suits 
brought  by  rival  claimants  on  these  two 
policies,  and  considering  itself  In  danger  of 
being  compelled  to  defend  these  claims  and 
the  actions  thereon,  filed  the  bill  of  complaint 
in  the  case  now  before  the  court,  alleging 
the  understatement  by  the  deceased  of  his 
age  in  the  applications  for  the  policies  and 
the  rival  claims  for  the  money  due  thereon, 
and  praying  (1)  that  the  Insurance  money 
might  be  adjusted  to  the  true  age  of  the  de- 
ceased ;  and  (2)  that  Nannie  B.  Hamilton  and 
Mary  Dennis  should  Interplead  before  this 
court  In  respect  to  the  moneys  found  due  up- 
on the  policies  after  their  readjustment,  and 
offering  to  pay  into  court  for  this  purpose  the 
sums  of  money  due  under  the  respective  poli- 
cies on  the  basis  of  the  true  age  of  the  in- 
sured. It  prays  also  (3)  that  Nannie  B. 
Hamilton  and  Mary  Dennis  be  enjoined  from 
prosecuting  their  suits  with  respect  to  the  in- 
surance moneys.  The  motion  now  before 
the  court  is  for  a  preliminary  injunction  to 
stay  the  two  pending  suits. 

C!onover  English,  for  complainant  Frank 
E.  Bradner  and  George  A.  Douglas,  for  Nan- 
nie B.  Hamilton.  A.  B.  Cosey,  for  Mary  Den- 
nis. 

HOWELL,  V.  C.  (after  stating  the  facts  as 
above).  The  first  question  that  arises  under 
this  bill  is  whether  the  complainant  has  any 
equity  arising  out  of  the  facts  above  recited 
Which  Justifies  it  in  filing  its  bill.    The  blU 


is  not  a  bU]  of  strict  Interpleader.  A  bill  of 
strict  interpleader  is  one  in  which  the  com- 
plainant asserts  his  possession  of  some  fond, 
or  something  In  which  he  claims  no  personal 
interest  but  In  which  other  persons  whom  be 
makes  defendants  set  up  conflicting  claims, 
and  the  complainant  cannot  safely  determine 
to  which. claim  he  should  yield.  The  fact 
that  the  complainant  in  this  case  seeks  inde- 
pendent afQrmatlve  relief  on  his  own  behalf 
differentiates  this  case  from  cases  of  strict 
interpleader.  The  complainant  maintains 
that  its  bill  belongs  to  that  class  of  original 
bills  in  equity  which  are  known  to  the  pro- 
fession by  the  name  of  bills  in  the  nature,  of 
bills  of  Interpleader,  and  refers  to  several 
cases  In  this  court  in  which  the  distinction 
has  been  pointed  out  and  settled.  The  cases 
are  collected  in  the  opinion  of  Chancellor 
Magle  in  Carter  v.  Cryer,  68  N.  J.  Eq.  24,  59 
Atl.  233,  a  case  which  is  similar  in  principle 
to  the  one  at  bar,  and  the  authority  of  whi<di 
I  shall  follow  in  this  case.  There  the  owner 
of  real  estate  .found  a  machine  upon  his 
premises,  title  to  which  or  liens  on  which 
•were  claimed  by  various  persons.  The  com- 
plainant also  claimed  that  he  had  a  lien  upon 
the  same  machine  for  storage  charges,  and  be 
filed  bis  bill  for  the  purpose  of  having  (1) 
his  claim  for  storage  charges  adjusted,  and 
(2)  a  decree  adjudging  to  which  of  the  rival 
claimants  the  property  belonged  or  on  which 
they  bad  liens.  Objection  was  made  to  this 
bill  by  a  motion  to  dismiss  It  under  the  rules, 
a  proceeding  equivalent  to  a  demurrer,  upon 
the  ground  that  It  was  not  a  bill  of  inter- 
pleader, and  that  It  therefore  was  without 
equity.  The  bill  was  sustained  upon  the 
ground  that  it  was  a  bill  in  the  nature  of  an 
interpleader  bill.  I  have  come  to  the  same 
conclusion  in  this  case.  The  parties  defend- 
ant here  claim  under  the  same  policies. 
These  policies  contain  a  provision  for  an  ad- 
justment of  the  Insurance  money  to  the  coi^ 
rect  age  of  the  assured  In  case  it  shall  be 
proved  that  there  was  any  understatement 
of  his  age  in  the  applications  for  the  poli- 
cies. The  defendants,  claiming  under  these 
policies,  are  bound  by  all  the  provisions  and 
conditions  thereof,  including  the  provisions 
Just  referred  to.  Complainant  claims  the 
benefit  of  these  stipulations,  and,  if  the  de- 
fendants have  made  claims  which  the  com- 
plainant must  recognize  as  apparently  valid 
claims,  it  certainly  has  an  equity  to  have  the 
adjustment  made  in  the  same  suit  In  which 
the  rival  claimants  must  litigate. 

It  is  contended  on  behalf  of  Nannie  B. 
Hamilton  that  the  claim  of  Mary  Dennia  is 
apparently  so  baseless  that  no  court  would 
recognize  any  validity  In  it  and  that  It  is 
therefore  the  duty  of  the  complainant  to  ab- 
solutely reject  it  without  investigation,  and 
to  take  upon  Itself  the  burden  of  defending 
against  it  in  any  action  at  law  or  in  equity 
which  may  be  based  upon  it  The  rule  is 
that  the  danger  of  a  double  vexation  must  be 
real,  and  that  a  mere  suspicion  of  a  risk  wU) 
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not  be  sufficient  to  support  a  bill.  Blair  t. 
Porter,  18  N.  J.  Bq.  267;  Fitch  t.  Brower, 
42  N.  J.  Eq.  300,  U  Atl.  330;  Atkinson  t. 
Manks,  1  Cow.  (N.  Y.)  691;  Crane  t.  McDon- 
ald, 118  N.  T.  648,  23  N.  B.  991,  the  last  case 
holding  that  the  complainant  must  show  that 
he  Is  unable  to  ascertain  without  hazard  to 
himself  to  which  of  the  claimants  the  money 
belonga  There  are  now  poidlng  two  suits, 
one  on  each  of  the  policies,  one  In  a  common- 
law  court,  the  other  In  this  court,  and  to 
each  salt  the  complainant  Is  a  party  defend- 
ant In  my  opinion  claims  prosecuted  In 
this  way  under  the  solemn  sanction  of  legal 
proceedings  In  the  courts  are  claims  which 
the  complainant  has  a  right  to  regard  as 
hassardons  to  its  financial  interests.  I  do 
not  think  that  the  complainant  should  be  put 
to  the  risk  and  the  expense  of  defending 
these  actions  separately,  but,  on  the  contrary, 
that  they  are  sufficiently  brought  to  its  no- 
tice and  bear  on  their  face  sufficient  evidence 
of  strength  and  validity  to  entitle  It  to  call 
upon  them  to  Interplead. 

Another  objection  to  the  bill  Is  thkt  there 
exists  a  separate  cause  of  action  on  each 
policy,  and  that  the  complainant  has  thereto- 
fore filed  a  multifarious  bill.  The  rule 
against  multifariousnees  is  very  largely  a 
rule  of  convenience,  and,  if  the  objection  is 
urged,  the  court  will  endeavor  to  ascertain 
whether  it  Is  xMSsIble  or  even  convenient 
to  make  one  decree  which  shall  do  Justice 
to  all  the  parties.  I  see  no  reason  why  that 
course  cannot  be  taken  in  this  case.  If  it 
should  turn  out  on  final  hearing  that  there 
are  two  causes  of  action,  I  think  It  will  be 
quite  possible  to  separate  them  In  the  decree. 

It  cannot  be  determined  on  this  motion 
how  much  reduction  in  the  amount  of  the  In- 
surance money  the  complainant  is  entitled 
to,  or.  In  fact,  whether  it  is  entitled  to  any 
reduction.  This  is  a  question  of  fact,  which 
will  be  considered  on  the  final  hearing.  The 
complainant  should  be  required,  as  a  condi- 
tion upon  which  the  Injunctive  relief  goes,  to 
pay  Into  court  the  full  amount  of  insurance 
money,  without  deductions,  and,  if  on  final 
hearing  the  complainant  shall  establish  the 
fact  that  a  deduction  should  be  made,  it  can 
be  adjusted  on  the  distribution  of  the  fund. 


(74  N.  J.  E.  6Z1) 

SPARKS  et  al. 


T.  ROSS  et  aL 


(Court  of  Chancery  of  New  Jersey.     July  16, 
190a) 

MABBiAOK—BiisTENcE— Questions  fob  Jtrar. 
On  the  issue  of  the  existence  of  a  lawful 
marriage  celebrated  in  1873,  evidence  held  to  re- 
qaire  the  submission  to  the  inry  of  the  question 
whether  the  marriage  of  the  man  to  another 
woman  in  1862  was  subsisting  in  1873. 

[Eld.  'Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Marriage,  I  90.] 

Suit  by  Amelia  Sparks  and  others  against 
Charles  S.  Ross  and  others,  in  which  Issues 
were  suomitted  to  a  jury.    The  verdict  was 


directed   for  complainants,  and  defendants 
moved  for  a  new  trIaL    Granted. 
See  69  Atl.  185. 

A  feigned  Issue  In  this  suit  directed  the 
law  court  to  ascertain  whether  the  marriage 
which  was  celebrated  between  Edmund  B. 
Boss  and  Mary  Gavanaugh  October  24,  1873, 
was  a  lawful  marriage.  At  the  trial  in  the 
law  court  the  jury  was  Instructed  to  return 
a  verdict  to  the  effect  that  on  the  date  nam- 
ed Edmund  B.  Ross  was  the  husband  of 
Maria  Moose.  This  Instructed  verdict  operat- 
ed to  declare  the  marriage  of  Edmund  B. 
Ross  and  Mary  Cavanaugh  unlawful  and  the 
children  of  that  marriage  Illegitimate.  A 
motion  for  a  new  trial  was  niade  In  this 
court  In  behalf  of  the  children  so  declared  il- 
legitimate, and  a  new  trial  was  ordered  up- 
on the  ground  that  the  evidence  offered  to 
overthrow  the  presumption  of  legality  of  the 
marriage  of  Ross  and  Cavanaugh  was  not  of 
that  character  which  commanded  absolute 
acceptance  or  afforded  a  conclusive  demon- 
stration of  the  facts  sought  to  be  established, 
and  in  consequence  the  jury  should  have  been 
permitted  to  pass  upon  the  Issue  presented. 
Sparks  v.  Ross  (N.  J.  Ch.)  65  Atl.  977.  On 
appeal  the  Court  of  Errors  and  Appeals  af- 
firmed the  order  made  by  this  court.  Sparks 
v.  Ross,  69  Atl.  185.  The  same  issue  has 
again  been  tried  in  the  law  court  and  again 
a  similar  verdict  has  been  directed.  A  mo- 
tion for  a  new  trial  Is  now  made  In  this 
court. 

Eckard  P.  Budd  and  French  &  Richards, 
for  complainanta  Timothy  J.  Middleton  and 
John  J.  Grandall,  for  defendants. 

LEAMIMG,  V:  C.  (after  stating  the  facts 
as  above).  The  only  material  new  evidence 
received  at  the  second  trial  was  testimony  to 
the  effect  tliat  Jacob  Loudenslager,  who  is  al- 
leged to  have  celebrated  the  marriage  be- 
tween Edmund  B.  Ross  and  Maria  Moose  De- 
cember 4,  1862,  was  at  that  time  an  ordained 
minister  of  the  Methodist  Episcopal  Church. 
I  am  unable  to  conclude  that  the  added  testi- 
mony was  sufficient  to  remove  the  case  from 
the  consideration  of  the  jury.  As  heretofore 
stated,  the  presumption  of  legality  of  the 
marriage  of  Ross  and  Cavanaugh  is  a  power- 
ful presumption  which  cannot  be  disregard- 
ed. When  Edmund  B.  Ross  married  Mary 
Cavanaugh  and  resided  with  her  as  his  wife  - 
for  the  remaining  18  years  of  his  lifetime 
and  raised  a  family  of  children  by  her,  in  the, 
same  general  section  of  this  state  in  which 
the  Moose  woman  resided,  bis  conduct  de- 
clared with  great  force  and  iH>wer  that  the 
Impediment  to  his  marriage,  which  Is  here 
claimed,  did  not  exist.  I  am  convinced  that 
it  was  the  province  of  the  jury  to  weigh  the 
force  of  these  circumstances  against  the  force 
of  evidence  which  was  offered  in  opposition. 
Even  if  it  be  assumed  that  Ross  was  married 
to  Maria  Moose  in  1862,  the  Court  of  Errors 
and  Appeals  declared,  when  the  former  case 
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was  there  for  review,  that  It  "was  not  con- 
zluslve  that  that  marriage  was  still  subsist- 
ing In  the  year  1873,  when,  according  to  the 
evidence,  Rosa  contracted  a  marriage  with 
Mary  Cavanaagh."  Upon  that  aspect  of  the 
case  the  evidence  at  the  second  trial  was  the 
same  as  presented  at  the  former  trial.  The 
Moose  woman  at  the  former  trial  and  at  the 
recent  trial  testified  that  she  had  never  been 
divorced ;  but,  as  she  remarried  In  1870,  her 
condnct  either  discredits  her  testimony  or 
her  morality.  It  was  clearly  a  Jury  question 
whether  the  bonds  of  any  former  marriage 
still  subsisted  In  1878. 
I  will  advise  an  order  for  a  new  trlaL 


(74  N.  J.  B.  797) 

In  re  MORTON'S  ESTATE. 

BARNUM  V.  MORTON  et  al. 

(Prerogative  Court  of  New  Jersey.     July   18, 

lilUo.^ 

1.  Life  Estates  —  Taxes  --  Irtbbbst  ow  In- 
cvmbba»c£s. 

Where  lands  are  conveyed  to  a  trustee  with 
directions  to  pay  the  income  to  one  f»r  life  witlk 
remainder  over,  the  one  entitled  to  the  income 
is  the  eqaitable  tenant  for  life,  subject  to  the 
duties  of  a  life  tenant,  including  the  payment  of 
annual  taxes  and  interest  on  incumbrances,  and, 
where  the  iiuat  estate  consists  in  part  of  im- 
proved property,  productive  of  revenue,  and  in 
part  of  unimproved  property  producing  no  rev- 
enue, the  life  tenant  must  pay  the  taxes  on  the 
unimproved  property  from  the  income  derived 
from  the  revenue  producing  inroperty  so  far  as 
such  income  extends. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Life  Estates,  i  39.] 

2.  Same. 

Testatrix  devised  unimproved  and  improved 
real  estate  to  a  trustee,  to  pay  the  income  to  a 
daughter  for  life  with  remainder  over;  declared 
that  the  provisions  respecting  the  payment  of 
rents  derived  from  the  unimproved  property  and 
respecting  the  vesting  of  such  property  if  unsold 
or  the  proceeds  thereof  if  sold  should  be  subject 
to  the  payment  of  all  incumbrances  existing  on 
such  property ;  and  authorized  the  trustee  to 
pay  such  incumbrances  either  from  the  proceeds 
of  such  property  or  from  the  income  thereof. 
Held,  that  the  person  entitled  to  the  income  for 
life  must  pay  out  of  the  Income  derived  from 
the  improved  realty  the  taxes  assessed  against 
the  unimproved  realty  and  the  interest  on  the 
incumbrances  thereon. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Life  Estates,  }  89.J 

3.  TrTJSTS— ACCOTJNTINO     BY     TbUSTEK— COSTB 

— Persons  Liable. 
A  trustee  under  a  will  whereby  testatrix  de- 
vised her  improved  and  unimproved  realty  to  the 
trustee  to  pay  the  income  to  his  wife  for  life 
with  remainder  over  and  whereby  she  declared 
that  the  rents  from  the  unimproved  property 
and  the  proceeds  thereof,  if  sold,  should  be  sub- 
ject to  the  payment  ol  incumbrances,  filed  his 
account  as  trustee  and  charged  himself  with  the 
payment  of  interest  on  the  incumbrances  on 
the  unimproved  property  and  taxes  thereon  ac- 
cruing after  the  death  of  testatrix.  The  re- 
maindermen excepted  to  such  items  on  the 
ground  thnt  it  was  incumbent  on  the  life  tenant 
to  pay  such  interest  and  taxes.  Held,  that  the 
costs  incurred  by  the  remaindermen  in  the  or- 
phans' court  were  properly  payable  out  of  the 
e.'itate,  but  the  estate  should  not  be  burdened 
with  the  costs  of  the  appeal  by  the  trustee  from 
the  decree  sustaining  the  exceptions  to  the  ac- 
count, for  such  apfieal  was  in  the  interest  of 


the  trustee  individually  or  in  the  interest  of  h!a 
wife. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  47,  Trusts,  ||  481-493.] 

Appeal  from  Orphans'  Court,  Essex  County. 

In  the  matter  of  the  estate  of  Ann  C.  Mor- 
ton, deceased.  Proceedings  for  tbe  settle- 
ment of  tbe  account  of  Stephen  C.  Bamum, 
trustee  of  tbe  estate  of  the  deceased.  From 
a  decree  of  tbe  orphans'  court  sustaining  ex- 
ceptions to  tbe  account  interposed  by  Thomas 
F.  Morton  ^nd  others,  Stephen  0.  Bamum, 
trustee,  appeals.    Affirmed. 

Elvln  W.  Crane  and  William  T.  Read,  for 
appellant    John  W.  Queen,  for  respondents. 

PITNEY,  Ordinary.  Ann  CL  Morton,  late  of 
Glen  Ridge,  Essex  county,  N.  J.,  died  on 
April  29,  1901,  leaving  a  will  and  two  codicils 
thereto  which  were  admitted  to  probate  by 
tbe  surrogate  of  Essex  county.  She  appears 
to  have  owned,  first,  ber  dwelling  bouse  at 
Glen  Ridge,  which  after  ber  death  was  sold 
for  the  .payment  of  her  debts ;  secondly,  an 
apartment  bouse  tn  New  York  City  known  as 
the  "Third  avenue  property,"  situate  upon 
leased  land;  and,  thirdly,  a  tract  of  unim- 
proved property  at  Middle  Village,  Long  Is- 
land, consisting  of  26  or  27  acres  laid  otit 
for  sale  in  building  plots.  The  Third  avenne 
property  produces  a  net  Income  of  from  |2,- 
200  to  $2,500  per  annum.  By  tbe  second 
paragraph  of  the  will  testatrix  devised  all 
her  real  estate  to  trustees  for  purposes  speci- 
fied In  tbe  succeeding  paragraphs,  and  In  this 
paragraph  defined  the  powers  and  duties  of 
the  trustees  with  respect  to  collecting  and  re- 
ceiving the  rents,  managing,  repairing,  build- 
ing, rebuilding,  and  'Improving  tbe  property, 
selling  and  conveying  the  real  estate  and  leas- 
ing tbe  same  at  their  discretion,  and  invest- 
ing and  reinvesting  tbe  proceeds  of  sale.  At 
the  conclusion  of  the  paragraph  Is  tbe  follow- 
ing clause:  "It  Is  my  will  that  any  provi- 
sions herein  made  respecting  tbe  payment  of 
the  rents  derived  from  my  property  situated 
at  Middle  Village,  in  the  town  of  Nevrtown, 
county  of  Queens  and  state  of  New  Yorii,  and 
respecting  the  vesting  of  such  property  If  un- 
sold, or  the  proceeds  thereof  If  sold,  shall 
be  subject  to  the  payment  of  all  encumbran- 
ces which  may  exist  upon  such  property,  and 
1  hereby  authorize  my  executors  and  trustees 
to  pay  off  such  encumbrances  either  from  the 
proceeds  of  such  property  or  from  the  Income 
thereof  as  they  shall  deem  best,  one-half  ot 
such  encumbrances  to  be  borne  by  the  princi- 
pal of  the  trust  hereinafter  created  for  the 
benefit  of  the  children  of  my  son  Thomas  S. 
Morton,  and  tbe  other  one-half  to  be  borne  by 
the  principal  of  the  trust  created  out  of  the 
residue  of  my  said  estata"  Tbe  third  para- 
graph of  the  win  establishes  a  trust  with 
respect  to  "the  net  rents.  Income  and  profits" 
of  the  Middle  Village  property.  Its  provi- 
sions are  long  and  involved,  and  It  Is  not 
necessary  now  to  quote  them.    The  will  In 
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tblB  and  other  respects  was  modified  by  the 
codicil,  with  the  result  that  by  the  prorislons 
of  the  will  and  codicils  taken  together  the 
trustee  is  directed  to  pay  the  net  Income  aris- 
ing from  all  the  property  of  the  testatrix  to 
ber  daughter  Amelia  A.  Bamum  during  her 
life.  After  her  death,  the  Third  avenue  prop- 
erty and  five-eighths  of  the  Middle  Village 
property  goes  to  her  children,  and  the  remain- 
ing three-elghtha  of  the  Middle  Village  prop- 
erty upon  the  death  of  Mrs.  Bamnm  goes  to 
the  children  of  Thomas  S.  Morton,  who  was 
a  son  of  the  testatrix.  Stephen  C.  Bamum, 
son-in-law  of  the  testatrix,  was  constituted 
an  executor  and  trustee,  and  he  now  remains 
sole  trustee  under  the  will.  On  May  20, 
1907,  he  filed  In  the  Essex  county  orphans' 
court  his  account  as  trustee  under  paragraph 
3  of  the  will,  to  which  exceptions  were  filed 
by  the  present  respondents.  The  account  and 
exceptions  were  referred  to  Charles  F.  Koch- 
er,  Esq.,  Master,  to  hear  the  same  for  the 
court,  and  advise  what  order  or  decree  should 
he  made  therein.  After  testimony  upon  the 
exceptions  had  been  taken,  and  on  June  29, 
1907,  the  accountant,  with  permission  of  the 
court,  filed  a  supplemental  account,  which 
met  some  of  the  objections  raised  by  the 
exceptions  to  the  first  account  The  master 
sustained  certain  other  exceptions,  and  a  de- 
cree was  thereupon  made  as  advised  by  him. 
From  this  decree  Stephen  C.  Bamnm,  the 
trustee,  appeals  to  this  court 

Upon  the  argument  here  the  appellant  ex- 
pressly waived  all  questions  raised  by  his 
petition  of  appeal,  except  the  two  following: 
The  charges  admitted  by  the  accountant  In 
the  account  consisted  entirely  of  the  pro- 
ceeds of  sales  of  portions  of  the  Middle  Vil- 
lage property,  the  gross  amount  whereof  was 
154,334.72.  Against  this  he  prayed  allow- 
ance, not  only  for  disbursements  incident  to 
the  sale  of  the  property,  such  as  agent's  com- 
missions, counsel  fees,  and  the  like,  but  also 
for  the  sum  of  ?6,369.35  for  interest  paid  by 
him  upon  a  mortgage  of  $27,500  that  had 
been  placed  by  the  testatrix  upon  the  proper- 
ty, the  Interest  thus  paid  having  accmed  aft- 
er her  death;  and  he  also  prayed  allowance 
for  sums  aggregating  $2,643.50  paid  by  him 
on  account  of  taxes  upon  the  same  property 
that  accrued  subsequent  to  the  death  of  the 
testatrix.  To  these  Items,  among  others,  the 
respondents  excepted  on  the  ground  that  It 
was  Incumbent  upon  Amelia  A.  Bamum,  as 
life  tenant  of  the  entire  trust  estate  created 
by  the  will,  to  pay  the  interest  which  accrued 
upon  the  mortgage  subsequent  to  the  death 
of  the  testatrix  and  also  the  taxes  accruing 
upon  the  property  subsequent  to  the  same 
event  from  the  income  derived  by  her  as  life 
tenant  of  the  entire  trost  estate  created  by 
the  will.  The  master  sustained  this  conten- 
tion, and  the  decree  of  the  orphans'  court  ac- 


cordingly strack  out  the  credit  items  of  $6,- 
396.35  and  $2,043.50  Just  mentioned.  These 
two  matters  are  the  only  ones  pressed  upon 
this  appeal;  all  others  being  expressly  walk- 
ed. The  learned  master  relied  upon  the  well- 
settled  rule  that  where  lands  are  conveyed  to 
a  trustee,  with  directions  to  pay  the  income 
to  one  for  life,  with  remainder  over,  the  per- 
son entitled  to  the  Income  becomes  the  equit- 
able tenant  for  life,  subject  to  all  the  duties 
of  a  life  tenant,  Including  the  payment  of  an- 
nnal  taxes  and  interest  upon  Incumbrances, 
and  that  where  the  trust  estate  to  whose  In- 
come the  life  tenant  Is  entitled  consists  tn 
part  of  Improved  property  productive  of  rev- 
enue, and  In  part  of  unimproved  property 
producing  no  revenue,  the  life  tenant  Is  bound 
to  pay  the  taxes  on  the  unimproved  property 
from  the  Income  derived  by  blm  from  the 
revenue  producing  property,  so  far  as  such 
Income  extends.  He  cited  Perry  on  Trusts,  { 
S52;  Combes  v.  Cadmus,  36  N.  J.  Eq.  382; 
Cadmus  v.  Combes,  37  N.  J.  Eq.  264 ;  Schult- 
ing  T.  Schulting,  41  N.  3.  Eq.  ISO,  3  Atl.  626; 
TutOe's  Case,  49  N.  J.  Eq.  269,  24  Atl.  1; 
Murch  V.  Smith  Mfg.  Co.,  47  N.  J.  Eq.  193,  20 
Atl.  213;  Brearl^  v.  Molten,  62  N.  J.  Eq. 
345,  50  Ati.  317. 

Counsel  for  the  appellant  concede  that  the 
general  rule  is  well  established,  but  contend 
that  this  case  does  not  come  within  It  be- 
cause of  the  provision  above  quoted  from  the 
second  paragraph  of  the  will,  which,  it  is  In- 
sisted, set  apart  the  proceeds  of  the  sale  of 
the  Middle  Village  property  as  a  specific  fund 
out  of  which  all  incumbrances,  including  fu- 
ture Interest  upon  existing  mortgages  and  fu- 
ture taxes,  must  be  paid  in  exoneration  of 
the  residue  of  the  estate.  I  agree  with  the 
learned  master  that  this  clause  has  not  the 
effect  of  exonerating  the  life  tenant  Mrs. 
Bamum,  from  paying  out  of  the  Income  pro- 
ducing properly  on  Third  avenue  the  annual 
charges  accruing  after  testatrix's  death  upon 
the  unimproved  property  at  Middle  Village. 
The  decree  under  review  awarded  a  counsel 
fee  to  counsel  of  the  exceptants,  and  ordered 
that  this  fee,  together  with  the  costs  of  the 
proceeding,  be  paid  out  of  the  estate.  Re- 
spondents In  their  answer  to  the  petition  of 
appeal  set  up,  under  rule  2  of  this  court  that 
this  portion  of  the  decree  Is  erroneous,  and 
pray  that  It  may  be  rpversed,  to  the  end  that 
the  costs  below  may  be  charged  against  the 
accountant.  I  think  the  court  was  well  jus- 
tified In  ordering  the  costs  and  counsel  fee 
to  be  paid  out  of  the  estate.  But  I  do  not 
think  the  estate  should  be  burdened  with  the 
costs  of  the  present  appeal,  which  seems  to 
have  been  taken  in  the  Interest  of  Mrs.  Bar- 
num,  the  wife  of  the  trustee,  or  else  In  the 
trustee's  Individual  interest 

The  decree  under  review  will  be  afQrmed, 
with  costs  to  be  paid  by  the  appellant  out  of 
his  own  estate. 
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FOWLER  T.  WICK. 

(Court  ot  Chancery  of  New  Jersey.     Aug.  1, 

190&) 

1.  EI&SEICENTS— LlOBT   AND    AlB— DIVISION    Ot 

Estate. 

Where  the  owner  of  two  adjoining  lots,  on 
one  of  which  is  a  house  with  an  apparent  and 
continuous  use  of  light  and  air  over  the  other 
lot  through  windows  in  the  building,  conveys 
the  lot  on  which  the  house  is  erected  and  retains 
the  other  lot,  there  arises,  in  the  absence  of  any 
express  provision  to  the  contrary,  an  Implied 
grant  of  the  right  to  the  lipht  and  air  enjoyed 
over  the  other  property,  which  may  be  enforced 
by  and  against  the  subsequent  grantees  of  the 
respective  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  17,  Easements,  SS  56,  ST.] 

2.  SAia. 

A  quasi  easement  founded  on  an  implied 

itrant  on  the  conveyance  of  one  of  two  adjacent 
ots  owned  by  the  same  proprietor  will  not  arise, 
unless  at  the  time  of  the  severance  of  title  the 
lot  conveyed  supported  a  building  then  receiving 
light  tmd  air  through  its  then  existing  windows 
which  was  reasonably  necessary  to  the  enjoy- 
ment of  the  building. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §|  5G,  57.] 

3.  Sake— Chanok  or  BiriLDina  —  Abandon- 
ment OF  Basement. 

Where  the  owner  of  a  building  had  a  quasi 
easement  to  receive  light  and  air  from  an  adjoin- 
ing lot  such  easement  was  not  abandoned  or 
destroyed  by  alterations  made  in  the  windows  of 
the  main  building  which  did  not  substantially 
change  either  the  size  or  place,  but  the  ease- 
ment was  terminated  in  so  far  as  an  annex  to 
the  building  was  concerned  by  the  razing  thereof 
and  the  erection  of  another  without  reference  to 
any  feature  of  the  one  destroyed,  and  without 
preservation  of  evidence  of  the  situation  of  the 
old  windows  or  doors,  so  that  it  could  not  now 
be  determined  whether  anj  aperture  corresponds 
with  any  previous  one,  either  in  location  or  of- 
fice. 

4.  Sauk. 

The  right  of  a  property  owner  to  maintain 
a  door  opening  on  the  adjoining  property  pre-, 
viously  owned  by  bis  prior  grantor  was  lost  by 
the  destruction  of  the  door. 

Suit  by  Benjamin  F.'  Fowler  against  John 
R.  Wick.  Decree  for  complainant  for  a  part 
only  of  the  relief  prayed. 

Complainant  s^ks  to  enjoin  defendant 
from  erecting  a  building  in  such  manner  as 
will  close  up  the  windows  and  doors  in  com- 
plainant's building.  Defendant  admits  hla 
purpose  to  do  so,  and  claims  the  right. 

The  north  side  of  complainant's  building 
is  adjacent  to  the  line  which  separates  com- 
plainant's and  defendant's  lots.  Defendant's 
lot  is  vacant,  and,  should  he  erect  the  build- 
ing contemplated,  no  light  can  enter  any  of 
the  windows  on  that  side  of  complainant's 
building,  and  the  doors  cannot  be  used.  The 
right  of  complainant  to  the  protection  of  his 
windows  and  doors  Is  based  upon  the  ad- 
'  mitted  fact  that  on  April  12,  1887,  George  P. 
Stokes  owned  the  two  lots  now  owned  by 
complainant,  and  defendant,  respectively,  and 
on  that  date,  conveyed  the  lot  now  owned 
by  complainant  to  complainant's  predecessor 
in  title,  and  at  the  time  the  conveyance  was 
made  a  building  was  on  the  lot  so  conveyed. 


which  building  was  adjacent  to  the  line  be- 
tween the  lot  conveyed  and  the  lot  reserved, 
and  the  building  so  conveyed  contained  win- 
dows and  doors  facing  the  vacant  lot  re- 
served. Defendant,  who  now  holds  under 
Stokes,  asserts  that  whatever  rights  may  have 
been  created  by  the  Stokes  conveyance  to  re- 
ceive light  and  air  through  the  windows  and 
to  use  the  doors  referred  to  have  since  been 
lost  by  reason  of  the  radical  changes  which 
have  since  been  made  in  the  building  so  con- 
veyed by  Stokes. 

From  the  evidence  it  appears  that  the 
building  which  was  on  the  lot  at  the  time  of 
severance  of  title  by  the  Stokes'  conveyance 
consisted  of  what  has  been  referred  to  at 
the  hearing  as  a  main  building  and  an  annex. 
The  main  building  was  two  full  stories  In 
height,  with  an  attic  above  formed  by  an 
old-fashioned  peaked  roof,  and  fronted  on  the 
street,  with  its  end,  at  the  hearing  referred 
to  as  Its  gable  end,  adjacent  to  defendant's 
lot  The  annex  extended  rearward  and  along 
the  line  of  defendant's  lot,  and  was  two 
stories  In  height  In  the  end  of  the  main 
building  adjacent  to  defendant's  lot  there 
was  one  window  in  the  first  story,  two  wto- 
dows  In  the  second,  and  one  in  the  third; 
the  latter  being  an  attic  window  near  the 
peak  of  the  roof.  In  the  side  of  the  annex 
adjacent  to  the  defendant's  lot  there  were  in 
the  first  story  several  windows  (probably 
three)  and  a  door,  and  in  the  second  story 
several  windows  (probably  three)  and  a  door. 

In  the  year  1892,  some  five  years  after 
severance  of  title,  radical  changes  were  made 
in  the  building.  That  part  of  the  building 
called  the  "main  building"  was  remodeled, 
and  that  part  called  the  "annex"  was  wholly 
torn  down,  and  In  its  place  was  erected  a 
structure  corresponding,  in  the  main,  with 
the  remodeled  part  of  the  main  building. 
I  am  satisfied  from  the  evidence  that  in  re- 
modeling the  main  building  the  two  second- 
story  windows  were  not  materially  changed. 
Large  window  glasses  replaced  the  old  small 
ones;  but  the  apertures  for  light  were  not 
materially  changed  as  to  position  or  slae. 
They  may  have  been  lengthened  a  few  in- 
ches. The  room  which  had  been  lighted  by 
these  two  windows  was  not  materially  chang- 
ed, and  received  all  its  light  from  these  two 
windows  both  before  and  after  the  remodel- 
ing. The  evidence  is  not  entirely  satisfactory 
touching  the  first-story  window  of  the  main 
building;  but  I  am  satisfied  that  in  the  re- 
modeling the  new  window  was  made  to  oc- 
cupy very  nearly  the  same  place  as  the  old 
one.  The  new  window  may  have  been  placed 
somewhat  nearer  to  the  front  of  the  build- 
ing, and  may  have  been  greater  In  height ;  but 
I  am  convinced  that  the  aperture  which  made 
the  old  window  was  in  part,  if  not  wholly,  in 
the  same  place  as  that  which  made  the  new. 
The  purpose  and  necessity  of  the  old  and 
the  remodeled  window  referred  to  were  the 
same,    ^he   old  window   was   necessary  to 
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light  the  extrone  rear  of  a  long  store  which 
bad  no  other  light  except  from  the  front  win- 
dows, and  In  the  remodeled  building  the  same 
storeroom  was  preserved  and  the  new  window 
afforded  light  for  its  extreme  rear  portion 
in  the  some  manner  as  the  old.  In  the  re- 
modeling of  the  third  story  of  the  main  bnlld- 
ing  no  feature  of  the  old  bnilding  was  pre* 
served- 

The  annex,  which  was  wholly  destroyed, 
was  rebuilt  with  no  reference  whatever  to 
the  part  destroyed.  The  apertures  In  the  old 
annex  which  faced  defendant's  lot  were,  at 
most,  three  windows  and  a  door  in  its  first 
story  and  three  windows  and  a  door  In  Its 
second  story.  The  rebuilt  portion  contains  In 
its  first  story  one  single  window,  one  double 
window,  and  one  treble  window,  In  all  the 
equivalent  of  six  windows,  and  also  two 
doors;  and  in  Its  second  story  contains  two 
single  windows  and  two  double  windows ;  and 
about  one-half  of  the  rebuilt  portion  Is  sur- 
mounted with  a  third  story.  The  rebuilt  por- 
tion Is  also  about  11  or  12  feet  longer  than 
the  portion  destroyed.  The  evidence  does  not 
disclose  with  definlteness  the  interior  ar- 
rangements of  the  old  annex,  and  it  does 
not  appear  definitely  whether  its  rooms  were 
supplied  with  light  from  sources  other  than 
the  apertures  facing  defendant's  lot.  No 
evidence  has  been  preserved  of  the  location  of 
the  windows  in  the  old  annex,  and  almost 
every  witness  who  has  testified  has  differed 
from  every  other  as  to  the  number  and  loca- 
tion; and  no  witness  has  claimed  to  know 
whether  any  aperture  in  the  rebuilt  portion 
Is  in  whole  or  in  part  In  the  same  place  in 
which  an  aperture  existed  in  the  portion 
which  was  destroyed. 

A.  H.  Swa<^hamer,  for  complainant.  Jo- 
seph J.  Summerlll,  for  defendant 

liBAMING,  V.  O.  (afteV  stating  the  farts  as 
above).  The  law  of  this  state  is  well  settled 
to  the  effect  that  where  one  who  is  the  owner 
of  two  adjacent  lots  of  land,  on  one  of  which 
Is  a  house  with  an  apparent  and  continuous 
use  of  light  and  air  over  the  other  lot  through 
windows  In  the  building,  conveys  away  the 
lot  on  which  the  building  is  erected  and  re- 
tains the  other  lot,  there  arises, -In  the  ab- 
sence of  any  express  provision  to  the  con- 
trary, an  Implied  grant  of  the  right  to  the 
light  and  air  which  have  been  enjoyed 
through  the  windows  over  the  other  property. 
In  such  case  the  grantor  cannot  derogate 
from  his  own  grant  by  building  on  the  re- 
maining lot  so  as  to  obstruct  or  materially 
Interfere  with  the  enjoyment  of  light  and  air 
through  those  windows.  The  rights  and  ob- 
ligations arising  from  the  Implied  grant  may 
be  enforced  by  and  against  the  subsequent 
grantees  of  the  respective  parties.  Sutphen 
V.  Therkelson,  38  N.  J.  Bq.  31&  It  has  been 
held,  however,  that  the  quasi  easement  found- 
ed on  the  Implied  grant  will  not  arise  uilless 
at  the  time  of  the  severance  of  title  the  re- 


ception of  light  and  air  through  the  then 
existing  windows  was  reasonably  necessary 
to  the  enjoyment  of  the  bnilding.  Greer  v. 
Van  Meter,  64  N.  J.  B3q.  270,  272,  33  AO.  794. 
This  latter  view  has  met  some  criticism  In 
this  state,  but  appears  to  be  the  accepted  law 
of  this  court  Toothe  v.  Bryce,  50  N.  J.  Bq. 
589,  595,  25  Atl.  182.  In  the  present  case 
there  can  be  no  doubt  but  that  the  window 
In  the  first  story  of  the  main  building  and  two 
windows  in  the  second  story  of  the  main 
building  were  reasonably  nec^sary  to  the  en- 
joyment of  the  building  at  the  time  of  the 
severance  of  the  title.  It  is  scarcely  possible 
to  assume  that  the  continued  presence  of 
these  windows  was  not  In  mind  of  the  parties 
at  the  time  of  the  sale.  It  Is  probable  that 
the  windows  In  the  annex  may  also  be  said 
to  have  been  reasonably  necessary  to  its  en- 
joyment; but  the  testimony  touching  the  lo- 
cation of  the  windows  of  the  annex  and  the 
relation  of  Its  windows  to  Its  Interior  ar- 
rangements Is  so  vague  and  uncertain  that  It 
Is  difficult  to  positively  assert  the  fact 

Assuming  that  all  windows  in  both  the 
main  building  and  the  annex  were  at  the 
time  of  severance  reasonably  necessary  for 
the  enjoyment  of  the  proper^,  and  that  the 
Stokes'  deed  operated  to  create  a  right  In 
the  nature  of  an  easement  in  favor  of  the 
property  conveyed,  as  the  dominant  tenement, 
for  the  unobstructed  use  of  light  and  air 
through  these  windows  passing  over  the  prop- 
erty reserved,  as  the  servient  tenement  the 
question  arises:  To  what  extent,  if  any,  has 
the  right  so  created  been  lost  by  reason  of  the 
changes  which  have  been  made  in  the  build- 
tag? 

The  opinion  of  Vice  Chancellor  Reed  In 
City  National  Bank  v.  Van  Meter,  on  the  sub- 
ject of  extinguishment  of  rights  of  this  na- 
ture, reported  hi  59  N.  J.  Eq.  32,  45  Atl.  280^ 
was  adopted  by  the  Court  of  Errors  and  Ap- 
peals, 61  N.  J.  Eq.  674,  47  Atl.  1131.  It  was 
there  determined  that  the  destruction  of  a 
building  and  the  erection  of  a  new  one,  with 
a  window  in  substantially  the  same  place, 
would  not  operate  to  extinguish  the  easement 
that  abandonment  Is  a  question  of  Intent  and 
that  an  intention  to  abandon  will  be  inferred 
"If  the  building  Is  torn  down  and  the  locality 
of  the  old  windows,  from  delay  in  rebuilding 
or  from  failure  to  preserve  evldmce  of  their 
situation,  cannot  be  proved." 

The  application  of  these  principles  to  the 
facts  already  stated  renders  it  manifest  that 
in  remodeling  the  main  building  in  such  man- 
ner that  the  single  window  in  the  first  story 
and  the  two  windows  In  the  second  story 
occupied  substantially  the  same  place  and 
performed  the  same  duties  as  the  pre-existing 
window  the  right  of  complainant  to  the  con- 
tinued use  of  these  windows  was  not  lost; 
but  In  wholly  destroying  the  rear  annex  and 
erecting  in  Its  place  a  new  building  without 
reference  to  any  feature  of  the  one  destroyed, 
and  without  preservation  of  evidence  of  the 
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sltnatlon  of  the  old  windows  or  doors,  so  that 
at  this  time  It  cannot  be  ascertained  wheth- 
er any  aperture  corresponds  with  any  pre- 
vious one  either  in  location  or  office,  an 
abandonment  of  the  rights  claimed  under  the 
original  grant  must  be  assumed.  It  follows 
that  an  injunction  may  issue,  restraining  de- 
fendant from  obstructing  the  influx  of  air 
and  light  through  the  three  windows  referred 
to  In  what  was  formerly  the  main  building; 
but  that  defendant  cannot  be  enjoined  from 
building  adjacent  to  the  line  opposite  to  that 
part  of  the  rear  portion  of  the  present  build- 
ing which  was  formerly  known  as  the  rear 
annex. 

Complainant  also  claims  a  right  to  the  use 
of  a  door  in  the  first  story  of  the  annex  and  a 
right  of  passage  from  It  over  defendant's 
land.  Whatever  right  to  maintain  a  door  be 
may  have  acquired  has  been  lost  by  its  de- 
struction. At  present  two  doors  exist,  and 
neither  can  be  ascertained  to  occupy  the  place 
of  the  door  which  was  destroyed.  The  claim 
of  defendant  to  right  of  way  over  the  land 
on  which  defendant  proposes  to  build  cannot 
be  supported  either  as  a  way  of  necessity  or 
as  a  right  emanating  from  an  Implied  grant 


(74  N.  J.  B.  ns) 
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(Court  of  Chancery  of  New  Jersey.    July  23, 

1.  INFAMTS  — Acnowfl  — CAPACirr  to  Sue  — 
Next  Friend  —  Bill  in  Equity  —  Ahend- 

MENT. 

Where  a  bill  is  filed  by  a  complainant  as  an 
adnlti.and  it  is  discovered  that  he  was  an  infant 
at  the  time  of  filing  the  bill  and  bo  continues, 
complainant  will  be  allowed  to  amend  by  insert- 
ing a  next  friend,  notwithstanding  a  motion  by 
defendant  to  dismiss. 

2.  Equity— Defect  or  Pabtub— Manneb  of 
Raisiko  Objection— Plea. 

Where  defect  of  parties  is  not  apparent  on 
the  face  of  the  bill,  the  defect  may  be  brought 
before  the  court  by  plea. 

[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dig. 
vol.  19,  Equity,  S  28a] 

3.  Same— Plea  fob  Want  of  Pbopeb  Pas- 
ties. 

A  plea  for  want  of  proper  parties  is  a  plea 
in  bar  and  goes  to  the  whole  bill,  and  want  of 
capacity  to  sue  may  be  taken  advantage  of  by  a 
plea  to  the  person,  for  in  such  a  case  the  party 
IS  not  a  proper  one. 

4.  Infants— Actions— Suing   wfthout  Next 
Pbienb— Bill  in  Equity— Dismissal. 

The  Qsual  practice  in  case  of  a  bill  filed  on 
behalf  of  an  infant  without  a  next  friend  is  for 
defendant  to  move  to  have  it  dismissed  with 
costs  to  be  paid  by  the  solicitor. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  27,  Infants,  |  249.] 

5.  Same— Attainment  or  MAjoBrrr  Pbrdiro 
Suit. 

A  suit  begun  by  an  infant  without  a  next 
friend  may  continue  on  his  arriving  at  full  age 
in  his  own  name  as  complainant,  and  a  plea 
averring  that  complainant  was  an  infant  and  ex- 
hibited the  bill  without  a  next  friend  is  inef- 
ficacious when  it  is  filed  after  complainant  reach- 
ed full  age. 

[Ed.  Note.— For  cases  in  point,  see  (Sent.  Dig. 
vol.  Zl,  Infants,  }  253.] 


6.  Same  —  PLEADina  Infaikst  of  Comflaui- 

ANT. 

A  plea  which  alleges  that  at  the  time  com- 
plainant exhibited  his  bill  he  was  an  Infant 
under  the  age  of  21  years,  to  wit,  20  years,  is 
insufficient,  for  such  plea  should  aver  that  com- 
plainant before  and  at  the  time  of  filing  the  bill 
was  and  now  is  an  infant  under  the  age  of  21 
years;  that  is  to  say,  of  the  age  of  — — —  or 
thereabouts. 

7.  Equity- Pleading  —  Puea — Pbocbedinos 
BY  Complainant. 

The  practice  on  the  filing  of  a  plea  Is  for 
c(Hnplainant  to  set  it  down  for  hearing  if  he 
conceives  it  to  be  bad  and  to  traverse  it  if  he 
conceives  it  to  be  good  in  point  of  law,  bat  de- 
nies the  trnth  of  its  averments. 

8.  Same— Stbikino  Out  Pleadings. 

The  Court  of  Chancery  has  power  to  strike 
ont  a  frivolous  demurrer  or  a  frivoloos  plea. 

9.  Same— Fbivolous  Piaa. 

Where  a  defendant  knew  the  age  of  an  in- 
fant complainant  at  the  time  th^  suit  was  in- 
stituted, and  knew  that  complainant  had  been 
of  full  age  for  a  period  of  eight  days  at  the 
time  be  filed  his  nlea  alleging  infancy,  the  plea 
was  frivolous,  ana  would  be  stricken  on  motioB. 

Soit  by  William  Moore  and  otben  against 
Robert  Moore  and  others.  Heard  on  motion 
to  dismiss  plea  as  sham  and  frlvolons. 
Granted. 

W.  J.  St  Lawrence,  for  the  motion.  Ward 
&  McOinnis,  opposed. 

WALKER,  V.  C.  On  May  8,  1908,  the  bill 
of  complaint  was  filed  in  this  canse.  The 
complainants  named  in  the  bill  are  William 
Moore  and  Susan  Moore,  bis  wife,  Mary  Ha- 
gens  and  Mathew  Hagens,  her  husband,  Mnr^ 
garet  PhiliB  and  James  Phllls,  her  husband, 
and  Anna  A.  Jamieson.  The  suit  is  one  for 
partition.  On  June  24,  1908,  the  defendants 
flled  a  plea  to  the  bill,  which  sets  up  that  at 
the  time  the  complainants  exhibited  the  bill 
against  the  defendants  the  complainant  Mar- 
garet Phllls  was  an  Infant  under  the  age  of 
21  years,  to  wit  20  years,  and  exhibited  the 
bill  without  baring  ar  guardian  or  next  friend 
appointed  to  prosecute  the  suit  for  her,  nor 
has  any  guardian  or  next  friend  been  ap- 
pointed for  her  since  the  commencement  of 
the  suit  The  plea  concludes  with  an  aver- 
ment that  the  matters  pleaded  are  true,  etc, 
in  bar  of  the  complainants'  bill,  and  praya 
the  Judgment  of  tiiis  court  whether  the  de- 
fendants should  be  condpelled  to  make  any 
other  or  further  answer  to  the  bill,  and  to 
be  hence  dismissed,  with  their  costs.  The 
complainants  gave  notice  to  the  defendants 
that  they  would  move  for  an  order  that  the 
plea  be  dismissed  as  frivolous,  because  it 
was  only  filed  as  a  mere  flimsy  pretense  for 
the  purpose  of  delay  and  to  harass  the  com- 
plainants in  obtaining  their  Just  and  legal 
rights  in  the  partition  of  the  lands  described 
In  the  bill.  Annexed  to  the  notice  and  served 
therewith  is  an  affidavit  of  the  complainant 
Anna  A.  Jamieson,  who  deposes  that  she  Is 
the  mother  of  the  complainant  Margaret 
Phllls,  who  was  bom  on  June  16,  1887,  and 
that  at  the  time  of  the  commencement  of  the 
suit  the  complainant  Margaret  Pbllis  was  20 
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yean  and  11  months  old,  and  since  that 
commencement  of  the  suit  has  arrived  at  full 
age,  to  wit,  on  June  16,  1908,  which  was  8 
days  before  the  filing  of  the  plea. 

Whefe  a  bill  Is  filed  by  a  complainant  aa 
an  adult,  and  It  la  afterwards  discovered  that 
be  was  an  Infant  at  the  time  of  filing  the  bill 
and  still  continues  so.  In  the  face  of  a  mo- 
tion by  the  defendant  to  dismiss  the  bill,  the 
complainant  will  be  allowed  to  amend  by  In- 
aertlng  a  next  friend.  Flight  t.  BoUand,  4 
Rubs.  298.  Where  defect  of  parties  is  not 
apparent  upon  the  face  of  the  bill,  the  defect 
may  be  brought  before  the  court  by  plea,  and 
a  plea  for  want  of  proper  parties  Is  a  plea  in 
1>ar  and  goes  to  the  whole  bill.  Daniell's  Oh. 
PI.  &  Pr.  (6th  Am.  Ed.)  •290;  Mackey  v. 
Mackey  (N.  J.  Ch.)  63  Atl.  984.  It  cannot  be 
doubted  that  want  of  capacity  to  sue  can  be 
taken  advantage  of  by  a  plea  to  the  person. 
Danlell's  Ch.  PI.  &  Pr.  (6th  Am.  Ed.)  *630. 
In  such  a  case  the  party  doubtless  Is  not  a 
""proper"  one  for  want  of  capacity.  The 
uaual  practice  In  the  case  of  a  bill  filed  on 
bdialf  of  an  Infant  without  a  next  friend  Is 
for  the  defendant  to  move  to  have  it  dismiss- 
ed with  costs  to  be  paid  by  the  solicitor. 
Danlell's  Ch.  Pi.  &  Pr.  (6th  Am.  Ed.)  'eS.  Now, 
as  seen,  the  want  of  capacity  in  the  com- 
plainant Margaret  Phllis  to  sue  Is  not  fatal, 
bat.  If  continuing,  It  would  be  relievable  by 
the  appointment  of  a  prochein  ami.  As  this 
Infant  is  now  of  age,  she  has  capacity,  and 
the  suit  may  properly  continue  in  her  name 
as  a  complainant.  The  plea  Is  Inefiacacloas. 
There  Is  nothing  In  writing  to  amend  by, 
and  there  Is  no  occadon  for  any  amendment 
-of  the  record.  Moreover,  the  plea  is  bad  In 
form.  It  merely  alleges  that  at  the  time  of 
«xhibltlng  the  bill  the  complainant  Margaret 
Phllis  was  an  Infant  under  the  age  of  21 
years,  to  wit,  20  years.  A  proper  form  of 
such  plea  Is  to  be  found  in  Danlell's  Ch.  PI. 
&  Pr.  (6th  Am.  Ed.)  '2097,  Which  avers  that 
the  plaintiff  before  and  at  the  time  of  filing 
the  bill  was  and  now  is  an  Infant  under  the 
age  of  21  years;  that  Is  to  say,  of  the  age 
-of  (blank)  or  thereabouts,  etc.  Doubtless  the 
defendant  Interposing  the  plea  knew  the  age 
•of  the  infant  complainant,  being  near  rela- 
tives, and  maybe  the  omission  to  state  that 
she  was  an  infant  at  the  time  of  the  filing 
-of  the  plea  was  purposely  made.  The  prac- 
tice on  the  filing  of  a  plea  Is  for  the  plaintlft 
to  set  it  down  for  hearing  If  he  conceives  It 
to  be  bad,  and  to  traverse  it  If  he  conceives 
It  to  be  good  in  point  of  law,  but  denies  the 
truth  of  Its  averments.  Neither  one  of  tliese 
-courses  was  pursued,  but,  on  the  contrary, 
this  motion  was  made  to  dismiss. 

This  court  has  power  to  strike  out  a  frivo- 
lous demurrer  on  motion.  Stanbery  v.  Baker, 
56  N.  J.  Eq.  270,  37  AtL  851.  This  power, 
as  I  understand  it,  extends  also  to  the  strik- 
ing out  of  a  frivolous  plea,  for  said  Vice 
Cliancelior  Emery  in  that  case,  at  page  271 
-of  55  N.  J.  Eq.,  at  page  351  of  37  Atl. :  "This 
right  of  the  Court  of  Chancery  to  overrule 


and  suppress  pleadings  as  sham  and  frivolous 
would  seem  to  be  necessary  for  the  due  ad- 
ministration of  justice,  and  to  be  the  same  In 
Its  character  as  the  right  constantly  exercis- 
ed in  our  superior  courts  of  common  law." 
Upon  the  hearing  of  the  motion  under  consid- 
eration there  were  no  disputed  facts.  Coim- 
sel  for  the  defendants  appeared  and  contend- 
ed for  the  sufficiency  of  the  plea,  but  filed  no 
counter  afCldavits.  As  I  have  already  re- 
marked, the  defendants  must  Iiave  known  of 
the  age  of  the  infant  complainant  at  the  time 
the  suit  was  instituted,  and  therefore  must 
have  known  when  they  filed  their  plea  that 
the  complainant  had  then  l>een  of  full  age 
for  a  period  of  eight  days.  Inquiry  to  ascer- 
tain the  age  of  the  complainant  Margaret 
Phllis,  if  necessary,  for  the  purpose  of  filing 
the  plea,  would  have,  and  probably  did,  dis- 
close the  exact  fact;  but  more  probably  no 
inquiry  was  made^  as  the  defendants  undoubt- 
edly knew  the  age  of  this  young  woman, 
who  was  a  near  relative  of  all  of  them. 

In  my  Judgment  the  plea   is  sham  and 
frivolous ;  and  it  will  be  struck  out 


a*  N.  J.  B.  74S) 
ROBESON  et  nx.  v.  DUNCAN. 

(Conrt  of  Chancery  of  New  Jeiaej.     Aug.  6, 
190o./ 

1.  Deeds— OonsTRuonoK— Estate   Cosvsted 

— FBEEH0I.D. 

A  grantor  conveyed  land  to  a  grantee  "and 
to  the  heirs  oi  her  l>ody,"  on  conditions  by 
which  the  grantor  reserved,  during  the  joint  lives 
of  himself  and  wife,  the  right  to  possess  and 
enjoy  the  premises,  and,  if  the  grantee  should 
die  without  leaving  any  heir  of  her  body,  the 
premises  should  revert  to  the  nantor,  etc  Held, 
that  the  estate  conveyed  to  the  grantee  was  an 
estate  of  freehold,  but  not  in  possession. 

2.  Same  — Estate  Tail  —  Reconvetahck  bt 
Gbantee— Life  Estate. 

A  grantor  conveyed  land  to  a  grantee  "and 
to  tlie  helia  of  her  body"  on  conditions  by  which 
the  grantor  reserved,  during  the  joint  lives  of 
himself  and  wife,  the  possession  and  enjoyment 
of  the  premises,  and,  if  the  grantee  should  die 
without  leaving  any  heir  of  her  body,  the  prem- 
ises should  revert  to  the  grantor,  etc.  The  gran- 
tee, for  a  valuable  consideration,  quitclaimed  to 
the  grantor.  Held  that,  if  the  conveyance  to 
the  grantee  created  an  estate  tail,  she  took  but 
a  lite  interest,  so  that  her  conveyance  to  her 

f:rantor  created  in  him  an  estate  only  during  her 
ife,  for  under  1  Gen.  St.  1895,  p.  1195,  |  11, 
the  freehold  conveyed  to  her  would  not  ripen 
into  a  fee  simple  until  the  limitation  over  took 
effect. 

3.  Same— STAT0TOBT  Pbovisioitb. 

Act  March  24,  1899  (P.  L.  p.  531),  as 
amended  by  Act  April  9,  1902  (P.  L.  p.  688), 
providing  that  a  conveyance  to  a  given  person, 
without  more,  shall,  unless  exception  he  made 
therein,  convey  a  fee  simple,  if  the  grantor  have 
a  fee  simple,  does  not  apply  to  a  conveyance  by 
a  grantor  to  a  grantee  and  the  heirs  of  her  body 
on  conditions  by  which  the  grantor  reserves  dur- 
ing the  joint  lives  of  himself  and  wife  the  pos- 
session and  enjoyment  of  the  premises,  and,  if 
the  grantee  shall  die  without  leaving  any  heir 
of  her  body,  the  premises  shall  revert  to  the 
grantor,  etc. 

4.  Same  —  Rttle  in  Sheixet's  Case  —  Con- 
tingent Rekaindxb. 

A  conveyance  to  a  grantee  "and  to  the 
heirs  of  her  body"  on  condition  that,  if  she  shall 
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die  without  leaving  any  heir  of  tier  body,  the 
premises  shall  revert  to  the  grantor,  if  the  gran- 
tee's death  shall  take  place  during  the  lifetime 
of  the  grantor  or  his  vrife,  but,  if  the  grantee 
shall  survive  both  the  grantor  and  his  wife  and 
die  without  leaving  any  heir  of  her  body,  the 
premises  shall  revert  to  the  estate  of  the  gran- 
tor, creates  an  estate  for  life  in  the  grantee  with 
limitations  over  by  way  of  contingent  remainder, 
and  the  rule  in  Shelley's  Case  does  not  apply ; 
and  therefore  a  conveyance  by  the  grantee  to 
the  grantor  conveyed  only  an  estate  for  the  life 
of  the  grantee. 

6.  WTLI.B  —  Natobe  op  TebtaheMtabt  Dib- 
posiTioN— Deed. 

The  doctrine  that  an  attempt  by  a  grantor 
to  make  disposition  of  his  estate  after  his  death, 
without  complying  with  the  requirements  of  the 
statute  of  wills,  is  void,  has  no  application  to  a 
case  where  the  grantor  has,  by  his  conveyance, 
diverted  himself  of  his  property  in_  his  lifetime, 
but  applies  to  the  disposition  in  his  lifetime  of 
property  which  will  be  in  the  donor  at  the  time 
of  his  death,  the  tradition  to  take  place  at  or 
after  death. 

Bill  for  specific  performance  by  John  B. 
Robeson  and  wife  against  Stephen  H.  Dun- 
can: Heard  on  demurrer  to  bill.  Demurrer 
sustained. 

Fergus  A.  Dennis  and  John  T.  Bird,  for 
complainants.  John  A.  Hartpence,  for  de- 
fendant 


WALKER,  V.  C.  The  bill  Is  filed  for  the 
speclfle  performance  of  a  contract  to  convey 
lands  in  the  borough  of  Princeton,  and  al- 
leges that  the  complainants,  John  B.  Robe- 
son and  Hattle  M.  Robeson,  his  wife,  being 
seised  or  well  entitled  to  the  premises  in 
question  in  fee  simple  on  June  6,  1907,  en- 
tered <into  an  agreement  In  writing  with  the 
defendant,  Stephen  H.  Duncan,  for  the  sale 
of  the  premises  to  him  for  $2,500,  the  sum 
of  $300  being  paid  on  the  execution  of  the 
agreement,  and  the  balance  to  be  paid  and 
secured  at  a  time  stipulated;  that  Duncan, 
after  paying  the  $300,  notified  the  complain- 
ants that  he  refused  to  perform  or  carry  out 
the  agreement  on  bis  part,  assigning  as  a  rea- 
son that  the  complainants  could  not  make  a 
good  and  marlcetable  title  to  the  premises,  he 
having,  upon  examination,  discovered  that 
they  had  sold  and  conveyed  the  premises  to 
"Jennie  Hardison  and  to  the  heirs  of  her 
body"  upon  conditions  contained  In  their  deed 
of  conveyance  to  her,  as  follows:  "First. 
The  said  John  B.  Robeson,  party  of  the  first 
part,  reserves  during  the  joint  lives  of  him- 
self and  wife  the  right  to  have,  hold,  possess, 
and  enjoy,  severally  and  jointly,  to  them- 
selves and  to  them,  all  the  rents,  issues  and 
profits  accruing  out  of  the  premises  herein 
above  conveyed.  Second.  That,  if  said  Jen- 
nie Hardison  shall  die  without  leaving  any 
heir  of  her  body,  then  the  premises  herein 
above  conveyed  shall  revert  back  to  the  said 
John  B.  Robeson,  if  said  Jennie  Hardison's 
death  shall  take  place  during  the  lifetime  of 
said  John  B.  Robeson  or  his  wife.  But  if 
said  Jennie  Hardison  shall  survive  both  the 
said  John  B.  Robeson  and  his  wife,  and  then 
die  without  leaving  any   heir  of  her  body. 


then  the  premises  hereinabove  conv^ed 
shall  revert  back  to  the  estate  of  the  said 
John  B.  Rotieson,  the  donor."  Afterwards, 
and  on  April  26,  1907,  Jennie  Hardison  by 
deed  of  quitclaim  sold  and  conveyed  the 
premises  to  the  complainant,  John  K  Rotie- 
son.  Both  deeds  were  acknowledged,  deliver- 
ed, and  recorded. 

The  complainants'  contention  Is  that  by 
their  deed  to  Jennie  Hardison  a  perfect  title 
in  fee  was  conveyed,  but  that,  in  case  the 
conditions  In  that  deed  have  any  binding 
force  or  effect,  they  are  In  favor  of  the  com- 
plainants or  one  of  them,  and  no  one  else, 
and  that  a  conveyance  by  them,  according  to 
their  agreement  with  the  defendant,  will  ef- 
fectually estop  them  or  their  heirs  from 
claiming  any  title  In  the  premises,  and  will 
secure  to  Duncan  a  good  and  sufficient  title 
to  the  same.  The  prayer  is  that  Duncan  may 
be  comjpelled  to  specifically  perform  the 
agreement  on  his  part,  and  pay  to  the  com- 
plainant John  K.  Robeson  the  remainder  of 
the  purchase  money  of  $1,000  in  cash,  and 
execute  a  mortgage  for  $1,200  on  the  same 
premises  to  secure  the  balance,  according  to 
the  agreement;  the  complainants  offering  to 
perform  on  their  part. 

The  defendant  demurs  to  the  bill  for  want 
of  equity,  and  the  question  that  arises  Is: 
Has  Mr.  Robeson  an  estate  of  inheritance  In 
fee  simple  absolute  In  the  premises,  or  is 
there  an  estate  tall,  or  some  other  estate,  in 
Jennie  Hardison,  which  was  not  divested  by 
her  quitclaim  deed  to  Mr.  Robeson  for  want 
of  power  in  her  to  make  a  conveyance  of  any 
greater  interest  in  the  premises  than  an  es- 
tate for  her  life,  in  which  case  the  title  Is 
defective  and  the  complainants  cannot  be  re- 
lieved? The  estate  conveyed  to  Jennie  Hardi- 
son by  Mr.  Robeson  was  an  estate  of  free- 
hold, but  not  in  possession,  for  by  the  first 
condition  in  the  deed  he  reserved  to  himself 
during  the  joint  lives  of  himself  and  wife  the 
possession  and  enjoyment  of-  the  premises 
and  the  usufruct  thereof.  This  condition 
need  not  be  further  noticed,  as  it  is  In  the 
second  condition  that  the  limitation  of  the 
estate  is  to  be  found.  If  the  conveyance  to 
Jennie  Hardison  created  an  estate  tail,  she 
took  but  a  life  Interest,  and  her  conveyance 
to  Mr.  Robeson  created  in  him  an  estate  only 
during  the  continuance  of  her  life,  and  this 
Is  so  even  though  her  deed  to  him  was  one  of 
quitclaim  and  release ;  for  it  was  founded  up- 
on a  valuable  consideration,  which  gives  It 
effect  as  a  deed  of  bargain  and  sale  notwith- 
standing the  want  of  an  estate  in  possession 
in  the  releasee  (assuming  that  the  rights  re- 
served by  Robeson  do  not  amount  to  an  es- 
tate in  him,  which  is  not  decided).  Havens 
V.  Seashore  Land  Co.,  47  N.  J.  Bq.  365.  20 
Atl.  497.  If  she  had  an  estate  tall,  then  the 
freehold  would  not  ripen  into  a  fee  simple 
until  the  limitation  over  took  effect  Gen. 
St.  1895,  tit.  "Descent,"  p.  1195,  J  11.  The 
act  of  March  24,  1899  (P.  L.  p.  531),  as  amend- 
ed by  the  act  of  April  9,  1902  (P.,L.  p.  G88). 
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cited  by  qounsel,  has  no  application  to  the 
case  at  bar.  That  act  simply  provides  that 
a  conveyance  to  a  given  person,  without 
more,  shall,  onless  exception  be  made  therein, 
be  construed  to  convey  a  fee  simple,  if  the 
grantor  have  a  fee  simple,  without  words  of 
inheritance  being  included  in  the  conveyance ; 
and  It  also  provides  what  construction  shall 
be  given  to  certain  covenants  in  deeds. 

The  complainants  insist  that  the  rule  In 
Shelley's  Case  applies,  because  they  say  that 
the  grant  is  to  Miss  Hardlson  for  life  with 
a  limitation  over  of  an  estate  which  In  terms 
Is  expressed  to  be  given  to  her  heirs,  and 
therefore  the  estate  given  to  her,  the  ances- 
tor, althongh  expressly  given  for  life,  Is  by 
force  of  the  rule  enlarged  to  a  fee;  the  re- 
mainder over  being  executed  Immediately  In 
the  ancestor.  Whether  or  not  the  rule  in 
Shelley's  Case  applies  depends  upon  the  con- 
struction of  the  grant  or  devise  under  con- 
sideration. Martling  v.  Martling,  55  N.  X 
Eg.  771,  782,  39  Atl.  203.  In  my  opinion 
the  estate  with  which  we  are  here  dealing 
is  one  in  which  the  limitation  over  is  by  way 
of  contingent  remainder,  and  therefore  the 
rule  In  Shelley's  Case  does  not' apply. 

It  Is  true  the  grant  Is  to  "Jennie  Hardlson, 
the  heirs  of  her  body  and  assigns  forever," 
which  would,  at  common  law,  create  an  es- 
tate taM,  and  which  would  by  ou  statute  of 
deacect  create  a  fee  simple  In  her  issue  upon 
the  determination  of  her  life  estate,  but  the 
limitation  over  is  expressly  controlled  by  the 
second  condition  in  the  deed.  The  limita- 
tion expressed  more  perspicuously  perhaps, 
than  in  the  condition  itself  Is  this:  If  Jen- 
nie Hardlson  should  die  during  the  life  of 
Mr.  Robeson  and  his  wife  without  leaving 
any  heir  of  her  body,  then  the  premises  shall 
revert  to  him ;  but,  if  she  should  survive  Mr. 
Robeson  and  his  wife  and  then  die  without 
leaving  any  heir  of  her  body,  the  premises 
shall  revert  to  the  estate  of  Mr.  Robeson 
(whatever  "estate"  may  exactly  mean  in  this 
connection).  The  person  who  Is  to  take  the 
remainder  upon  the  death  of  Jennie  Hardlson 
cannot  be  ascertained  until  her  death,  and 
the  taker  may  either  be  an  heir  or  heirs  of 
her  body  or  Mr.  Robeson  or  his  "estate." 
Therefore,  as  I  said,  the  remainder  Is  contin- 
gent. If  the  conveyance  had  been  to  Jennie 
Hardlson  and  her  heirs  general,  it  would 
have  created  in  her  a  fee  simple.  If  to  her 
and  the  heirs  of  her  body,  without  more,  It 
would  have  created  a  fee  tall ;  but  the  limi- 
tation is  to  her  and  the  heirs  of  her  body.  In 
default  of  which  the  estate  shall  revert  to 
Robeson  or  his  "estate"  as  the  case  may  be.' 
As  we  have  seen,  the  estate  of  Jennie  Hardl- 
son In  the  premises  In  question  was  one  for 
her  life  only,  with  limitation  over  by  way  of 
contingent  remainder,  and  therefore  her  con- 
veyance to  Robeson  was  no  more  than  the 
grant  of  an  estate  pur  autre  vie;  that  Is,  an 
estate  whose  duration  Is  measured  by  her 
life. 

The  complainants  In  their  bill  charge  that 


the  second  condition  In  the  deed  under  con- 
sideration is  null  and  void  because  it  Is  an 
attempt  to  make  disposition  of  the  estate  of 
the  grantor  after  his  death  without  comply- 
ing with  the  requirement  of  the  statute  of 
wills,  but  the  i>olnt  was  not  urged  on  thfe 
argument  of  the  demurrer.  This  doctrine 
applies  to  the  disposition  in  his  lifetime  of 
property  which  will  be  In  the  donor  at  the 
time  of  his  death,  the  tradition  to  take  place 
at  or  after  death  (Stevenson  v.  Earl,  65  N.  J. 
Eq.  721,  65  Atl.  1091,  103  Am.  St  Rep.  790), 
and  to  deeds  intended  by  the  grantor  to  be 
delivered  after  his  death  (Schllcher  v.  Eeeler, 
67  N.  J.  Eq.  635,  61  Atl.  434).  It  can  have 
no  application  to  a  case  where  the  grantor 
has  by  his  conveyance  divested  himself  of 
his  property  in  his  lifetime.  Mr.  Robeson 
divested  himself  of  a  fee  simple  by  his  con- 
veyance to  Jennie  Hardlson,  and  he  has  not 
reacquired  that  estate  in  the  lands.  The 
provision  in  the  conveyance  that  the  estate 
should  revert  to  Robeson  or  his  "estate"  upon 
the  happening  of  certain  contingencies  was 
only  by'  way  of  limitation  upon  the  grant. 
Whether  that  limitation  is  void  for  any  rea- 
son It  Is  not  necessary  to  consider,  for  with- 
out it  the  estate  In  the  grantee  would  be  one 
In  fee  tall,  which,  under  our  statute,  would 
give  her  an  estate  for  life  with  the  remainder 
In  fee  to  the  heirs  of  her  body.  My  opinion 
is  that  In  no  aspect  has  the  complainant 
Robeson  a  fee  simple,  and  consequently  he 
and  his  wife  are  unable  to  convey  to  the  de- 
fendant an  estate  of  the  quality  (fee  simple), 
which  they  admit  he  bargained  for,  and.  con- 
sequently, the  title  is  defective. 
The  demurrer  must  be  sustained. 


RADEMACHER    v. 


C»  N.  J.  B.  E70) 
RADEMACHER. 


(0>urt  of  Chanoeiy  of  New  Jersey.    Jnly  25, 
1908.) 

DirOBCB— DETKNSES— CONKIVAROK. 

Where  a  bnsband  employs  persons  to  pro- 
cure evidence  of  his  wife's  adultery  on  which  to 
obtain  a  divorce,  and  such  persons  set  about  to 
provuie  the  defilement  of  the  wife,  and  by  the 
intervention  of  such  persons  tiie  wife  is  purpose- 
ly induced  to  commit  adultery,  the  husband  has 
no  remedy,  though  it  is  proved  that  he  had  not 
given  any  distinct  orders  to  such  persons  to  so 
act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  (  164.] 

Bill  for  divorce  by  Albert  E.  Rademacher 
against  IsabeUta  Rademacher.    Dismissed. 

H.  H.  Dawson,  for  complainant  Rudolph 
A.  Braun,  for  defendant 

STEVENS,  V.  C.  There  are  two  charges 
in  this  case — one  of  Incest  committed  by  Mrs. 
Rademacher  with  her  son  in  July,  1907,  at 
Irvington,  and  the  other  of  adultery  commit- 
ted In  October,  1907,  at  Hoboken. 

As  to  the  first,  it  Is  admitted  that  on  two 
successive  nights  the  defendant  slept  with 
her  son.  They  were  found  by  the  complain- 
ant and  two  constables  la  the  same  bed  to- 
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getber,  asleep.  The  defendant's  explanation 
Is  that  the  complainant,  her  fourth  husband, 
to  whom  she  had  recently  been  married,  had 
made  threats  that  he  would  strangle  her  and 
she  took  her  son — 17  years  old — ^Into  bed  with 
her  for  protection.  She  and  the  son  both  de- 
ny having  had  sexual  Intercourse.  The  crime 
alleged  Is  so  serious  and  so  revolting  that  It 
Is  hard  to  believe  the  mother  would  have 
been  guilty  of  it.  I  am  disposed  to  give  her 
the  benefit  of  the  doubt,  and  more  especially 
as  the  bearing  of  the  son  on  the  witness  stand 
was  In  his  favor. 

As  to  the  second,  the  defendant's  explana- 
tions do  not  seem  very  satisfactory ;  but  it  is 
perfectly  plain  that,  if  the  adultery  was  com- 
mitted, she  was  entrapped  Into  committing 
It  by  the  employes  of  the  Gregory  Detective 
Agency  employed  by  complainant  for  the 
purpose  of  getting  evidence.  One  of  these 
employes,  a  woman  by  the  name  of  Frances 
Monell,  went  to  the  house  of  defendant  and 
engaged  board  there,  ostensibly  as  a  boarder. 
After  she  had  been  there  a  few  days;  she  in- 
vited defendant  to  go  to  New  York,  where 
they  met  two  men,  also  provided  by  the 
agency,  while  other  members  of  the  agency 
followed  and  watched  their  movements.  Fran- 
ces, the  defendant,  and  the  two  men  went 
first  to  a  matinee,  then  to  a  drln^ng  place, 
then  to  a  restaurant,  and  finally  to  a  bote 
in  Hoboken,  where  the  watchers  broke  Into 
the  bedroom  In  which  defendant  and  her 
male  companion  were  found  In  bed  together. 

While  this  outrageous  performance  does 
not  appear  to  have  been  authorized  by  com- 
plainant himself.  It  was  conducted  in  bis  in- 
terest by  bis  agent,  and  I  do  not  think  he  Is 
In  a  position  to  take  advantage  of  a  situation 
brought  about  by  that  agent's  acts.  I  think 
the  proper  rule  is  laid  down  by  Lord  Pen- 
Muce  In  the  following  passage:  "In  my 
opinion,  If  a  husband  employs  a  man  to  get 
evidence  of  adultery  upon  which  to  obtain  a 
divorce,  and  the  man  so  employed  sets  about 
to  procure  the  defilement  of  the  wife,  and  by 
the  Intervention  of  that  man  the  wife  Is  pur- 
posely Induced  to  commit  adultery,  the  peti- 
tioner has  no  right  to  a  remedy  In  this  court 
for  such  adultery,  and  I  further  think  that 
the  husband  would  have  no  right  to  a  remedy, 
even  if  it  were  proved  that  he  had  not  given 
any  distinct  orders  for  the  purpose.  •  •  • 
I  decide  the  case  on  the  broader  ground  that 
the  petitioner  cannot  obtain  the  benefit  of  re- 
dress in  this  .court  for  an  act  of  adultery 
brought  about  by  his  own  agent"  Gower  v. 
Gower,  L.  R.  2  Prob.  &  Dlv.  428. 

The  blU  should  be  di6ml8S<Ml 
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1.  Chattel  MoirraAOES— Afpidavit  of  Con- 
STiJRRATioN— Purpose  ob  Use  oi"  Loan. 
Under  Chattel  Mortgage  Act  April  3<  1902 
(P.  L.  pp.  4S7,  488),  requiring  the  affidavit    >t 


the  mortgagee  to  be  annexed  to  a  chattel  mort- 
gage "stating  the  consideration  thereof,"  where 
the  affidavit  attached  to  a  mortgage  correctly 
stated  that  the  consideration  was  the  advance  of 
$1,500  of  the  mortgagee's  money  to  the  mort- 
gagors, it  was  not  detective  because  It  did  not 
correctly  state  the  purposes  of  the  advance  or 
the  use  to  which  the  money  was  to  be  put,  such 
misstatement  being  important  only  as  evidence 
on  the  issue  of  the  bcHia  fides  of  the  transac- 
tion. 

2.  Same— Joint  Liabilitt— Covenants. 

Where  a  chattel  mortgage  was  executed  by 
the  members  of  a  firm,  and  contained  a  covenant 
by  lioth  partners  that,  on  default  in  pavment  at 
the  time  mentioned  in  the  condition,  the  entire 
debt  should  become  instantly  doe  and  payable, 
the  partners  by  snch  covenant  became  person- 
ally jointly  responsible  for  the  debt,  so  that  an 
action  at  law  might  be  brought  on  the  covenant 
against  both  of  them. 

3.  Same— Pbovision  fob  Sai.e  of  Pbopebtt. 

Where  a  chattel  mortgage  executed  by  two 
partners  containing  a  covenant  that,  on  default 
in  the  ^payment  of  the  debt  at  the  time  men- 
tioned m  the  condition,  the  entire  debt  should 
become  instantly  due  and  payable,  a  further  pro- 
vision that,  on  the  debt  becoming  thns  due,  the 
property  might  be  sold,  was  an  addition  to  the 
covenant,  and  not  a  restriction  or  qualification 
thereof. 

4  Same— AFFiDAvn>— Advanoeb  to  the  Pabt- 
NEBS  .Jointly. 

Where  a  chattel  mortgage  executed  by  two 
partners  to  the  wife  of  one  of  them  to  secure 
separate  advances  to  each  partner  containing  a 
joint  covenant  for  payment,  and  there  was  no 
other  evidence  of  indebtedness  taken  from  either 
partner,  snch  facts  established  the  truth  of  the 
statement  in  the  affidavit  attached  to  the  mort- 
gage that  the  entire  advance  to  both  partners 
was  made  to  them  jointly. 
6.  Sdbbooatiok— Actions  to  EInfobchb— Pas- 
ties. 

Where  complainant  in  a  suit  to  set  aside 
a  chattel  mortgage  on  certain  personal  property 
claimed  that  certain  of  her  property  had  been 
wrongfully  transferred  by  the  mortgagees  to  L. 
in  part  payment  for  the  pioperty  mortgaged, 
complainant  could  not  enforce  subrogation  In 
snch  suit  against  the  property  mortgaged  to  the 
extent  of  the  value  of  her  property  so  transfer- 
red to  L.,  he  not  being  a  party  to  the  suit. 

6.  Chattel   Mortgages   —   Fobeclosube  — 
RiGirrs  OF  Subsequent  Mobtgagee— Trust. 

Where  defendants,  H.  and  S.,  holding  a 
second  mortgage  on  certain  personal  property  ex- 
ecuted by  complainant,  purchased  the  proper^ 
on  foreclosure  of  the  first  mortgage  after  their 
debt  was  matured,  they  held  the  property  snb- 
ject  to  redemption,  and  not  in  trust  for  com- 
plainant, so  teat,  while  a  private  sale  by  them 
did  not  bind  complainant  as  to  the  amount  of 
the  sale,  it  was  effective  to  pass  title  to  the 
buyer  both  at  law  and  in  equity,  in  the  absence 
of  notice  of  facts  invalidating  the  foreclosure 
sale. 

7.  Same— Payment. 

Defendants,  S.  and  H.,  having  a  second 
mortgage  on  certain  personal  property  belonging 
to  complainant,  after  the  maturity  of  their  debt 
purchased   under  foreclosure  of   the  first  mort- 

fage,  and  then  sold  the  property  to  L,,  who  cred- 
ted  the  purchase  price  on  a  acbt  of  S.  and  H. 
for  the  price  of  a  carousal,  which  S.  and  H.  had 
mortgaged  to  S.'s  wife.  Held,  that  such  credit 
was  a  valid  jayraent  of  the  debt  owing  to  L. 
so  far  as  S.'s  wife  was  concerned,  and  operated 
to  discharge  complainant's  mortage  debt  to  S. 
and  U.  to  the  extent  of  the  fair  value  of  the 
goods  so  transferred  to  L. 

8.  Same— Notice. 

Defendants  8.  and  H.,  holding  a  second 
mortgage  on  complainant's  personal  property, 
after  maturity  of  their  debt  purchased  the  prop- 
erty on  foreclosure  of  the  first  mortgage,  where- 
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up<m  complainant  instituted  a  suit  to  redeem 
other '  mortgaged  chattels  and  for  an  account. 
S.  and  H.  pending  such  suit  transferred  the 
chattels  so  purchased  to  L.  in  part  payment  for 
a.  carousal,  which  they  mortgaged  to  S.'s  wife 
for  money  actually  loaned.  Complainant's  bill 
did  not  refer  to  the  carousal  eo  mortgaged,  nor 
was  any  equity  therein  then  claimed  hy  her. 
Held,  that  service  of  such  bill  on  S.'a  wife  as 
substituted  service  on  her  husband  did  not  con- 
stitute notice  to  her  of  complainant's  alleged 
interest  in  the  carousal  subsequently  mortgaged 
to  her. 

Bill  by  Dinah  Schneider  against  Charles 
Schmidt  and  another.    Decree  for  defendants. 

Walter  J.  Knight,  for  complainant.  C.  H. 
Beasley  (McDermlt  &  McDermlt,  of  counsel), 
for  defendants. 

EMERY,  V.  C.  Complainant  Is  a  creditor 
of  the  defendants  Charles  Sclimidt  (or  Smith) 
and  John  Huber,  and  under  a  decree  of  this 
court  for  $900,  besides  costs  and  interests,  an 
execution  was  levied  on  November  2, 1905,  on 
certain  personal  property,  upon  which  at  the 
time  of  the  levy  the  defendant  Emma  Sclunldt, 
wife  of  the  defendant  Charles  Schmidt,  held 
a  chattel  mortgage  given  by  the  debtors, 
dated  and  recorded  November  4,  1903,  and 
for  $1,500  and  interest.  The  mortgaged  prop- 
erty was  a  carousal  or  merry-go-round,  with 
its  appurtenances,  owned  by  the  debtors  as 
partners.  One  object  of  the  bill  is  to  have 
the  chattel  mortgage  declared  void  under 
the  fourth  section  of  the  chattel  mortgage 
act  (Revision  lfl02;  Act  April  3,  1902;  P.  L. 
pp.  487,  488),  because  the  affidavit  of  the 
mortgagee  annexed  to  the  mortgage  was  de- 
fective or  false  In  not  "stating  the  considera- 
tion of  the  mortgage,"  as  required  by  the  act 
The  mortgage  executed  by  Schmidt  and  Hu- 
ber, as  parties  of  the  first  part,  after  reciting 
that  it  is  given  "for  securing  the  payment  of 
the  money  herein  mentioned,",  and  the  consid- 
eration of  one  dollar,  conveys  the  property 
in  question  to  Mrs.  Schmidt  (by  the  name  of 
Emma  Smith)  with  a  warranty,  the  convey- 
ance being  upon  condition  that  "if  the  par- 
ty of  the  first  part  shall  pay  to  the  party  of 
the  second  part  the  sum  of  $1,500  in  one 
year  from  date,  with  interest  at  6  per  cent, 
payable  aemUinnaaUy,  then  this  u^ortgage 
shall  be  void."  The  parties  of  the  first  part 
then  covenant  and  agree  "that  la  case  de- 
fault shall  be  made  in  the  payment  of  the 
said  sum  above  mentioned,"  or  in  case  they 
permit  or  suffer  process  against  property  to 
be  issued  against  them,  or  any  Judgment  to 
be  entered  up  against  them,  "then  the  said 
sum  of  money  herein  mentioned  shall  become 
Instantly  due  and  payable,"  and  then  the 
mortgagee  might  take  and  sell  the  mortgaged 
chattels,  retaining  the  sum  mentioned  apd 
charges,  rendering  the  overplus  to  the  mort- 
gagors. The  affidavit  of  Mrs.  Sclimidt  stated 
"tliat  the  true  codsideration  of  the  said  mort- 
gage ia  as  follows,  viz.:  For  money  advanced 
to  the  said  Charles  Smith  and  Jotm  Ruber 
to  the  amount  of  $1,600  for  the  purchase  of 
the  goods  and  chattels  mentioned  in  the  in- 
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ventory  attached  to  mortgage,"  and,  further,, 
that  there  is  due  on  the  mortgage  the  sum  of 
$1,500,  besides  interest  from  Its  date. 

The  proofs  show  that  In  November,  1899, 
Schmidt  and  Huber  bought  the  carousal  in 
question  from  a  Mr.  Luff  in  Brooklyn  for 
$2,300,  upon  which  payments  amounting  to 
about  $1,300  were  made  by  March  31,  1900, 
and  that  the  property  was  then  delivered  to 
Schmidt  and  Huber,  and  a  chattel  mortgage 
for  the  balance  of  the  purchase  money  was 
given  to  Luff.  At  least  $1,000  of  the  $1,300 
paid  appears  to  have  been  advanced  by  Hu- 
ber, who  probably  borrowed  some  money  for 
this  purpose.  Before  October  15,  1903, 
Schmidt  and  Huber  turned  over  to  Luff,  as 
payment  of  $500  of  the  balance  due,  anoth- 
er merry-go-round  or  carousal  belonging  to 
Mrs.  Schneider,  the  complainant  upon  which 
Schmidt  ajod  Huber  held  a  mortgage.  They 
bought  In  this  mortgaged  property  at  a  fore- 
closure sale  under  a  prior  mortgage,  and  a 
bin  was  filed,  by  Mrs.  Schneider  on  October 
15,  1903,  against  Schmidt  and  Huber  to  have 
the  sale  to  them  under  the  foreclosure  declar- 
ed fraudulent  and  void,  and  for  an  account 
and  redemption.  A  copy  of  this  bill  was 
served  upon  Mr.  Schmidt /by  delivery  to  Mrs. 
Sclmiidt  at  her  residence,  but  she  was  not  a 
party  to  the  bill.  The  bill  was  filed  in  ignor- 
ance of  the  transfer  of  the  complainant's 
property  to  Luff,  and  an  injunction  against 
any  transfer  was  asked.  The  transfer  to  Luff 
was  first  disclosed  by  the  answer  in  January, 
1904.  After  the  filing  of  this  bill,  and  on  or 
about  November  4,  1903,  Mrs.  Schmidt  ad- 
vanced $1,500,  of  which  $900  was  actually 
given  to  her  husband  and  $6D0  to  Huber. 
These  advances  are  proved  by  the  testimony 
of  the  three  witnesses — Mr.  and  Mrs.  Schmidt 
and  Hul)er — and,  as  to  the  advance  of  $900, 
their  evidence  ia  corroborated  by  the  produc- 
tion of  her  deposit  book  in  the  savings  hauls 
from  which  she  drew  the  $900  handed  to 
Smith.  As  to.  her  possession  of  money  suffi- 
cient to  make  the  additional  advance  of  $600, 
I  think  her  evidence  reliable,  and  the  actual 
advance  of  these  sums  by  her  on  the  credit 
of  the  mortgage  is  satisfactorily  proved.  As 
to  the  amount  given  to  her  husband,  she 
states  that  she  loaned  it  to  him  to  pay  off  the 
balance  due  to  Luff.  She  had  married  Mr. 
Schmidt  on  July  30,  1903,  and  he  applied  to 
her  for  the  loan  for  this  purpose  shortly  aft- 
erward, but  no  statement  was  made  to  her  of 
the  exact  amount  due,  nor  does  she  appear 
to  have  known  either  that  Mr&  Schneider'^ 
property  had  been  transferred  in  part  pav- 
ment  or  that  after  deducting  this,  th(r 
amount  due  was  only  about  $500.  Her  hus- 
band used  $493.60  of  the  $900  In  paying  Luff, 
and  the  balance  for  other  purposes,  some  of 
it  for  paying  charges  and  repairs  on  their 
residence.  The  $600  was  given  in  cash  to 
Huijer,  either  directly  by  Mrs.  Schmidt  or 
through  her  husband,  and  this  was  advanced. 
as  all  the  witnesses  say,  for  the  purchase  of 
a  bakery  by  Huber.    He  used  $300  for  this 
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purpose  and  $250  of  the  balance  for  paying 
a  debt  to  one  Donnaker.  This'  debt  appears 
to  have  been  for  money  borrowed  by  Huber 
In  connection  with  the  business  of  the  Ann. 
No  evidence  of  Indebtedness,  other  than  the 
mortgage  Itself,  was  taken  at  the  time  of  the 
advances,  and  It  Is  clear,  I  think,  that  no  oth- 
er was  Intended  to  be  given. 

Upon  these  facts  it  is  claimed  that  the  affi- 
davit stating  the  consideration  is  substantial- 
ly false-  In  two  particulars:  First,  because 
the  money  was  not  advanced  for  the  purchase 
of  the  property  as  stated  in  the  affidavit; 
and,  second,  that  the  money  was  not  advanc- 
ed to  Schmidt  and  Huber  or  the  firm,  but 
that  it  was  advanced  to  the  parties  Individ- 
ually, to  Schmidt  $900  and  Huber  $600,  or 
that  at  least  this  latter  sum  was  not  advanc- 
ed to  the  firm  or  to  the  two  mortgagors 
Jointly. 

The  first  objection  is  not  well  founded. 
The  "consideration"  of  the  mortgage  was  the 
advance  of  $1,500  of  the  mortgagee's  money 
to  the  mortgagors,  and  the  statement  of  the 
purxMse  of  the  advance,  or  the  use  to  which 
It  was  to  be  put,  is  no  part  of  the  statement 
of  the  consideration  required  by  the  statute. 
The  statement  might  be  Important  as  evi- 
dence on  the  question  ot  bona  fldes  of  the 
whole  transaction,  but  the  sole  legal  consid- 
eration for  the  mortgage  was  the  advance  of 
the  money  by  the  mortgagee,  and  this  was 
truly  stated. 

As  to  the  second  objection,  there  Is  no 
doubt,  I  think,  that,  as  to  the  $900,  it  was  In- 
tended to  be  advanced  by  Mrs.  Schmidt  for 
the  use  of  the  firm  (either  wholly  or  in  part), 
and  on  the  credit  of  the  firm  and  its  property. 
The  payment  to  Schmidt  was  an  advance  to 
Scibmidt  and  Huber.  There  Is  more  difficul- 
ty about  the  advance  of  the  $800  to  Huber, 
which  was  intended  for  his  own  use,  and 
whether  as  to  this  sum  the  statement  of  the 
affidavit  that  the  $1,500  was  advanced  to 
Schmidt  and  Huber  was  true.  In  my  Judg- 
ment the  solution  of  this  question  depends  on 
the  determination  on  the  whole  evidence  of 
whether  or  not  It  appears  that  this  advance, 
as  well  as  the  $900,  was  made  on  tb.6  Joint 
credit  of  the  borrowers,  for  which  they  were 
both  directly  responsible,  or  on  the  Individual 
credit  of  each  for  the  amount  given  to  him. 
That  the  Joint  property  was  to  be  given  as 
security  for  both  advances  is  conclusively 
settled  by  the  very  form  of  the  mortgage.  In 
this  mortgage  there  appears  also  a  covenant 
by  both  Schmidt  and  Huber  that,  on  default 
In  the  payment  at  the  time  mentioned  in  the 
condition,  the  entire  debt  shall  become  in- 
stantly due  and  payable.  By  this  covenant 
they  became.  In  my  Judgment,  personally 
Jointly  responsible  for  the  payment,  and  up- 
on this  covenant  an  action  at  law  might  be 
brought'  for  the  debt  against  both  of  them. 
The  further  provision  of  the  covenant,  that, 
upon  the  debt  becoming  thus  due,  the  proper- 
ty might  be  sold,  was  an  addition  to  the  cov- 
enant, and  not  a  restriction  or  qnaliflcation. 


This  Joint  covenant  for  payment,  taken  in 
connection  with  the  fact  that  no  other  evi- 
dence of  Indebtedness  was  taken  from  ^- 
ther  Schmidt  or  Huber,  has  decisive  weight 
in  reaching  the  conclusion  that  the  advance 
of  the  $900  and  $600  was  made  to  Schmidt 
and  Huber  Jointly,  and  that  the  affidavit  in 
this  respect  was  not  false. 

Second.  Complainant's  second  ground  for 
relief  is  based  on  a  claim  that  as  the  defend- 
ants Schmidt  and  Huber  fraudulently  trantt- 
ferred  her  property  to  Luff  in  part  payment 
of  the  amount  due  on  his  mortgage  for  the 
purchase  money  of  the  mortgaged  chattels 
belonging  to  complainant,  she  Is  in  equity  en- 
titled to  a  Hen  on  these  chattels  for  the  value 
of  this  property  so  transferred  to  Luft,  or,  at 
least,  the  amount  of  the  credit  given  by  hl» 
therefor,  and  that  this  Hen  is  prior  to  Mrs. 
Schmidt's  mortgage,  because  at  the  time  of 
her  advance  she  knew  of  the  suit  brought  by 
complainant  against  Schmidt  and  Huber. 
The  equity  is  claimed  to  arise  either  on  the 
principle  of  ToUowlng  funds  held  In  trust,  or 
of  subrogatlMi  to  the  original  mortgage  held 
by  Luff  on  the  chattels.  'The  principle  of 
subrogation  is  not  applicable  to  this  bill,  for 
no  such  case  Is  stated,  nor  is  Luff  a  party 
to  this  suit  He  liaa  receipted  for  the  mort- 
gage and  In  full.  It  does  not  appear  that  the 
mortgage  is  outstanding,  or  in  the  hands  at 
any  person  who  can  be  affected  by  decree  la 
this  suit  If  the  mortgaged  chattels  now  in 
question  were  paid  for  by  fimds  or  property 
considered  to  be  held  in  trust,  they  might  to 
the  extent  for  which  the  trust  p.-operty  was 
takffli  in  payment  be  followed,  and  a  Hen  for 
this  amount  be  declared  against  the  trustees, 
or  those  taking  with  notice.  But  the  chattels 
mortgaged  by  Mrs.  Schneider  to  Schmidt  and 
Huber  were  not  strictly  held  In  trust  by  them 
after  their  debt  was  due  and  their  purchase 
at  the  foreclosure  sale  under  the  prior  mort- 
gage. They  held  the  goods  subject  to  redemp- 
tion, and,  although  a  private  sale  or  transfer 
by  them  after  their  purchase  did  not  bind 
the  mortgagor  as  to  the  amount  of  the  sale, 
it  did  operate  to  pass  the  title  to  Luff,  and, 
in  the  absence  of  any  notice  oa  his  part  of 
the  circumstances  makti^  the  purchase  at 
the  foreclosure  sale  invalid,  his  title  to  the 
goods  was  valid  in  equity  as  well  as  at  law. 
and  his  credit  on  his  own  mortgage  of  the 
amount  agreed  upon  at  this  sale  was,  so  far 
as  Mrs.  Schmidt  was  concerned,  a  valid  pay- 
ment and  discharge  of  his  mortgage  to  the 
extent  of  the  payment  as  against  her  mort- 
gage. Mrs.  Schneider,  the  mortgagor,  was 
entitled  to  a  credit  on  her  mortgage  of  the 
fair  value  of  the  goods,  and  to  a  decree  based 
on  this  value,  against  the  mortgagors,  tor  the 
excess  in  value  beyond  her  mortgage  debt 
But  to  the  extent  of  this  debt  ($300)  the  sale 
was  certainly  valid  as  against  her,  and,  as  to 
the  subsequent  mortgage  of  the  property  now 
In  question,  to  which  the  whole  proceeds  of 
sale  ($500)  were  applied  for  the  reduction  of 
Luff's  prior  mortgage  on  it,  there  wonld  seem 
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to  be  no  trust  or  Uen  Impreased  on  the  prop- 
erty In  complalnant'B  favor.  Her  only  rem- 
edy In  the  suit  brought  against  Schmidt  and 
Huber,  the  mortgagors,  without  Joining  Luff, 
the  purchaser,  was  a  personal  decree  against 
the  mMTtgagors  to  account  for  the  fair  value 
of  the  mortgaged  property  sold  to  LufC. 

Mrs.  Schmidt  having  actually  advanced 
money  at  the  time  of  taking  the  mortgage 
and  on  Its  credit,  notice  of  the  alleged  trust 
must  be  clearly  shown.  The  transfer  of  com- 
plainant's property  to  liuft  by  Schmidt  and 
Huber  liad  probably  been  made  before  her 
marriage  to  Schmidt,  certainly  before  Oc- 
tober 15,  1903,  and  it  does  not  appear  that 
any  information  about  the  transaction  was 
given  to  her.  The  notice  relied  on  Is  that 
given  by  the  suit  brought  by  complainant 
against  Schmidt  and  Huber  in  October,  1903. 
On  this  bill  there  was  an  application  to  en- 
join the  transfer  of  the  chattels  mortgaged 
by  complainant  to  Schmidt  and  Huber,  which 
were  alleged  in  the  bill  to  be  in  the  posses- 
sion of  Schmidt  and  Huber,  and  service  upon 
Schmidt  seems  to  have  been  made  by  deliver- 
ing a  copy  of  the  bill  to  Mrs.  SchmldC  She 
denies  receiving  the  papers,  but  the  probabil- 
ity is  that  she  did  receive  them.  The  ques- 
tion is:  What  was  the  effect  of  such  service, 
if  made,  as  notice  to  her  of  complainant's 
equity  now  claimed?  I  think  the  suit  was 
no  notice  to  Mrs.  Schmidt  at  all  of  this 
equity.  The  bill  did  not  refer  to  these  chat- 
tels now  mortgaged,  nor  was  the  equity  now 
claimed  set  up  directly  or  Indirectly.  It  was 
a  bill  to  redeem  other  mortgaged  chattels, 
and  for  an  account.  The  suit  was  not  a  lis 
pendens  in  reference  to  the  property  mort- 
gaged to  Mrs.  Schmidt,  add  it  was  not  until 
the  subsequent  trial  of  the  suit  In  1904  that 
It  was  disclosed  that  the  property  had  been 
transferred  to  Luff  in  part  payment  of  his 
mortgage. 

Defendant  being  therefore  a  bona  flde  mort- 
gagee without  notice,  and  the  affidavit  being 
sufficient  under  the  statute,  her  chattel  mort- 
gage is  prior  to  cMnplainant's  Judgment,  and 
the  bill  to  have  it  declared  void  must  be  dis- 
missed. 


(74  N.  J.  E.  687) 

CROCHERON  v.  FLEMING. 

(Court  of  Chancery  of  New  Jersey.     July  23, 

1908.) 
Wnxs—OoNSTBTJcrnoN— "Widow." 

Testatrix  bequeathed  the  residue  of  her  es- 
tate in  trust,  one  share  to  be  invested  and  the 
income  paid  eemiannually  to  complainant  for 
life,  and,  if  she  should  die  either  before  or  after 
testatrix  and  her  daughter  should  survive  her, 
the  income  to  be  similarly  paid  to  the  daughter 
for  life.  By  a  codicil  she  provided  that  on  com- 
plainant becoming  a  "widow,"  or  should  she  be 
a  "widow"  at  testatrix's  decease,  the  principal 
should  be  paid  her  absolutely  for  her  own  use, 
and,  if  she  should  die  before  her  husband  and 
their  daughter  should  survive  her,  on  the  daugh- 
ter's attaming  21  years  of  age  one-half  of  the 
share  should  go  to  her  and  the  other  one-half  to 
others.  At  the  execution  and  probate  of  the  will 
complainant  was  the  wife  of  A.  G..  but  was 
sabeeiguently   divorced   from   him   and   married 


C,  who  died' in  .',  .-ary,  1907,  after  which  A. 
G.  died.  Held,  that  the  codicil  did  not  requil* 
that  complainant  be  the  "widow"  of  A.  G.  in 
order  to  be  entitled  to  such  share  of  the  estate 
BO  bequeathed,  and  that  she  was  a  "widow" 
within  such  codicil. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vcd.  8,  pp.  7457-7459.] 

Suit  by  Sarah  P.  Crocheron  against  Dud- 
ley D.  Fleming  for  the  construction  of  a  will. 
Decree  for  complainant. 

Merritt  Lane,  for  complainant  Jolm  L. 
Keller,  for  defendant. 

STEVENS,  V.  C.  Elizabeth  A.  Edge,  by 
her  last  will,  provided  as  follows: 

"Seventeenth,  I  give,  devise  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  es- 
tate, real  and  personal,  to  my  executors  as 
Joint  tenants  and  not  as  tenants  in  common, 
in  trust,  to  sell  and  convey  the  same  and  to 
divide  the  proceeds  into  seven  equal  shares 
and  to  pay  over  the  said  shares  as  follows : 
*    «    * 

"One  share  to  be  kept  invested  and  the  In- 
come thereof  paid  half  yearly  to  my  niece, 
Sarah  P.  Greene  (the  complainant)  during 
her  natural  life  and  If  she  should  die  either 
before  or  after  me  and  her  daughter  Annie 
Bell  Greene  should  survive  her,  said  income 
to  be  paid  half-yearly  to  said  Annie  Bell 
Greene  during  her  natural  life." 

She  then  provided  that,  on  the  decease  of 
Sarah  and  Annie,  the  share  should  be  divid- 
ed among  her  other  nephews  and  nieces.  By 
a  codicil,  she  modified  the  above  dispositions 
as  follows :  "As  to  the  one-seventh  share  of 
my  residuary  estate  which  in  said  will  is  di- 
rected to  be  invested  and  the  income  thereof 
paid  to  Sarah  F.  Greene  for  her  life,  I  di- 
rect that  on  her  becoming  a  widow,  or  should 
she  be  a  widow  at  my  decease,  the  principal 
of  said  share  to  be  paid  to  her  absolutely  for 
her  own  use  and  that  If  she  should  die  before 
her  husband  and  their  daughter  Annie  Bell 
should  survive  her  and  on  Annie's  attaining 
the  age  of  twenty-one  years,  one  half  of  said 
share,  shall  go  to  her  and  the  half  to  be  di- 
vided among  said  Annie  and  the  children 
then  living  of  my  other  nephews  and  nieces 
above  named  (viz.,  James  Dudley,  Francis 
H.,  Alice  E.  F.,  Mai^  Louisa,  and  James  F. 
Edge)  equally  per  capita."  At  the  time  of 
the  execution  and  probate  of  the  will  the 
complainant  was  the  wife  of  Augustus 
Greene.  She  was  subsequently  divorced  from 
him  and  she  married  William  Crocheron. 
Her  second  husband  died  In  January,  1907, 
and  then  Augustus  Greene  died. 

The  sole  question  Is  whether  Mrs.  Croch- 
eron Is  a  widow  within  the  meaning  of  the 
codicil,  and  so  entitled  to  the  principal  of  the 
above-mentioned  share.  It  will  be  noticed 
that  the  codicil  contains  two  clauses,  one  of 
which  relates  wholly  to  the  gift  to  Sarah 
Greene  and  the  other  wholly  to  the  gift  to 
her  daughter,  Annie.  They  are  Joined  by 
the  conjunctive  "and,"  but  the  particle  seems 
misplaced.    If  we  read  the  first  clause  by  It- 
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■elf.  It  le  perfectly  plain  tbat  the  event  has 
happened  upon  which  the  payment  of  the 
principal  is  to  be  made.  She  has  become  "a 
widow."  She  has  not,  however,  become  the 
widow  of  her  first  husband,  even  though  he 
be  now  dead,  but  of  her  second  husband.  It 
seems  to  me  to  be  an  altogether  unauthorized 
perversion  of  the  meaning  of  words  to  assert 
that  a  divorced  woman  Is  a  widow,  unless 
there  Is  something  In  the  contract  which  Indi- 
cates that  the  word  was  used  in  an  improper 
sense.  The  question,  then.  Is:  Have  the 
comprehensive  words  "a  widow,"  contained 
in  the  first  clause,  been  so  cut  down  by 
anything  found  in  the  second  clause  that 
they  must  be  held  to  mean  "widow  of  Au- 
gustus Greene"?  '  The  argument  that  they 
have  been  rests  upon  the  words  "her  hus- 
band" and  "their  daughter."  The  word 
"their"  points  very  clearly  to  Greene  as  the 
husband  referred  to  in  the  second  clause,  but 
why  does  It  contract  the  generality  of  the 
expression  "widow"  In  the  first?  It  Is,  no 
doubt,  true  that  the  testatrix  contemplated 
the  possibility  of  Mrs.  Greene  becoming  the 
widow  of  Mr.  Greene,  but  what  Is  there  in  the 
language  used  that  forbids  us  to  think  that 
she  contemplated  her  as  becoming  the  widow 
of  a  second  husband?  Are  divorces  nowadays 
so  infrequent  that  no  woman  is  ever  contem- 
plated as  likely  to  become  the  widow  of  a 
second  husband,  although  the  man  from 
whom  she  is  divorced  be  still  alive?  Suppose 
we  interpolate  the  name  Augustus  Greene 
after  the  words  "her  husband"  in  the  second 
clause,  and  then  read  the  two  clauses,  what 
do  we  find?  All  we  find  Is  two  separate  pro- 
visions, one  for  the  mother  and  the  other  for 
the  daughter,  the  one  making  the  gift  to  the 
mother  dependent  upon  her  becoming  a  wid- 
ow; the  other  making  the  gift  to  the  daugh- 
ter— described  as  being  the  daughter  of  Sarah 
and  Augustus — dependent  upon  her  mother's 
death  before  her  father  and  upon  her  own 
survivorship.  In  each  clause  the  person,  the 
share,  and  the  contingency  are  difiterent  and 
apparently  complete  in  themselves.  Why  add 
a  limitation  to  the  first  that  we  do  not  find  in 
it?  If  the  gift  to  Sarah,  the  mother,  had 
been  made.  In  terms,  dependent  upon  her 
surviving  her  husband,  unquestionably  the 
person  Intended  would,  without  any  help 
from  the  word  "their"  have  been  Mr.  Greene, 
but  It  Is  the  gift  to  Annie  that  is  made  de- 
pendent upon  her  mother's  death  before  her 
father.  The  gift  to  Sarah  is  made  dependent 
only  upon  her  becoming  "a  widow." 
I  think  complainant  Is  entitled  to  relief. 


ST.  COIiUMBA'S  CHURCH  v.  NORTH 

JERSEY  ST.  RY.  CO. 

{Court  of  Chancery  of  New  Jersey.     July  23, 

1.  Stbebt  Railboads— Rights  of  ABDmiro 
Owner— Removai.  of  Switch— Bii-i,. 

Where   complainant   filed   a  bill   against    a 
street  railroad  comj^any  to  compel  the  removal 


of  a  switch  from  the  street  In  front  of  com- 
plainant's property,  the  bill  should  liave  ailegod 
whether  complainant  owned  the  title  to  the  mid- 
die  of  the  street,  so  as  to  indicate  whether  the 
suit  was  based  on  complainant's  property  rights 
in  the  street  or  on  its  rigbts  as  an  abutting 
owner. 
2.  Equitt— OBSTRtJcnow   ih    Btbxet— Abdt- 

TINQ  OWNEBS— REHXDT  at  LAW. 

An  abutting  owner  owning  the  title  to  t&e 
center  of  the  street  could  not  maintain  a  suit  la 
equity  to  compel  the  removal  of  a  street  railway 
switch  from  the  street,  on  the  theory  tbat  the 
switch  was  laid  in  the  street  without  authority, 
since,  if  such  were  the  fact,  complainant  had 
an  adequate  remedy  at  law  by  ejectment. 
8.  Municipal  Corporations— Obstbuctiohs 
IN  Street— Action  bt  Abuttino  Owneb. 

Unless  an  abutting  owner  owns  the  fee  to 
the  middle  of  the  street,  be  cannot  maintain  a. 
suit  to  enjoin  a  nuisance  in  the  street  which  in- 
jures him  only  in  rights  enjoyed  by  him  as  one 
of  the  public  The  Attorney  General  in  such 
case  representing  the  public  must  file  an  in- 
formation ;  and  this,  though  the  abutting  owner 
would  be  much  more  inconvenienced  by  the  nui- 
sance than  others. 

4.  Street   Railroads— Rights   iir    Stbebi — 

Consent  of  Abuttbbs. 

Act  April  21,  1886  (P.  L.  p.  320),  giTes  the 
governing  body  of  municipalities  the  right  to 
grant  a  franchise  for  the  construction  and  op- 
eration of  street  railways  on  highways,  and  de- 
clares that  the  permission  to  construct  and  op- 
erate such  a  railway  shall  not  be  granted  unless 
the  consent  of  the  owner  or  owners  of  at  least 
one-half  of  the  amount  in  lineal  feet  of  prop- 
erty fronting  on  the  streets  through  which  per- 
mission to  construct,  etc.,  is  asked  shall  be  ob- 
tained and  filed.  Held,  that  the  consent  requir- 
ed was  a  limitation  on  the  power  of  the  govern- 
ing body  of  the  city,  and  belonged  to  every  own- 
er of  property  fronting,  on  the  streets  selected, 
regardless  of  ownership  to  the  center  of  snch 
streets. 
6.   Munioipal  Cobpobations— Usb  or  Strekib 

—Grant  to   Street   Railboad— Review— 

("*  IT  RTT  f1  H  A  HT 

Act  April  ^r,  1896  (P.  L.  p.  329).  anthor- 
Izes  the  goverune  body  of  a  municipality  to 
grant  a  street  railway  franchise  provided  that 
permission  to  construct  a  line  on  any  street' 
shall  not  be  granted  until  the  written  consent 
of  the  owners  of  at  least  one-halt  in  amount  in 
lineal  feet  of  the  property  fronting  on  the  street 
shall  be  filed.  Held,  that  where  complainant's 
consent  to  the  construction  of  a  street  railroad 
in  front  of  Its  property,  which  was  necessary  to 
make  up  the  majority  in  lineal  feet  of  property 
owners  to  authorize  construction  on  such  street, 
was  limited  by  a  provision  that  no  switch  should 
be  constructed  in  the  street  in  front  of  com- 
plainant's property,  but,  notwithstanding  this, 
the  common  council  approved  a  plan  provided 
for  such  a  switch  on  the  theory  that  the  condi- 
tion attached  to  complainant's  consent  was  void, 
complainant's  remedy  was  by  certiorari  to  re- 
view the  ordinance ;  the  city  council  being  au- 
thorized to  determine  such  question  in  the  first 
instance. 

6.  Equitt  —  Subject  of  Relief  —  Pbopebtt 
Riohts. 
Act  April  21,  1896  (P.  L.  p.  329),  gives  the 
governing  body  of  municipalities  the  right  to 
grant  street  railroad  franchises  subject  to  cer- 
tain consents  of  abutting  property  owners. 
Held,  that  the  right  of  an  abutting  property 
owner  to  attach  a  condition  to  a  consent  neces- 
sary to  authorize  the  construction  of  a  road  was 
a  statutory  privilege,  and  not  a  property  right 
which  a  court  of  equity  would  protect. 

Suit  by  St  Columba's  Church  against  the 
North  Jersey  Street  Railway  Company.  On 
demurrer  to  the  bill.    Sustained.    Case  con- 
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tinned  to  await  ttc  estabUfibment  of  the  legal 
right 

Ralph  Lnm,  for  complainant  L.  D.  How- 
ard Gllmonr,  for  defendant 

EMERT,  V.  C.  (orally).  This  Is  a  bill  fil- 
ed by  the  cfanrch  as  the  owner  of  property 
on  Thomas  street  In  Newark,  to  compel  the 
defendant  a  street  railway  company,  to  re- 
move the  switch  that  has  been  laid  In  Thom- 
as street  by  the  defendant  In  connection  with 
its  railroad  track  through  thte  street  The 
bill  is  not  filed  as  being  In  any  aspect  a  bill 
by  a  property  owner  to  bring  in  question  the 
character  of  the  nse  of  the  swltcb  in  the 
sense  that  although  legally  laid,  it  is  used 
in  sncb  an  unreasonable  manner  at^  to  create 
a  nuisance;  but  the  object  of  the  bill  Is  to 
test  the  right  of  the  defendant  to  have  the 
switch  there  at  all  for  any  purpose.  It  Is  a 
bill  purely  to  compel  the  removal  of  the 
switch,  and  on  the  general  ground  that  It  has 
been  laid  in  the  street  without  lawful  author- 
ity. The  contention  is  that  the  law  which 
gives  the  railway  company  the  right  to  lay 
tracks  In  public  streets  has  iittached  condi- 
tions to  the  grant  of  this  right  which  were 
not  complied  with  so  far  as  the  switch  is  con- 
cerned, and  therefore  the  switch  is  improper- 
ly there.  The  bill  does  not  allege  clearly 
that  the  complainant's  title  extends  to  the 
middle  of  the  street  or  to  the  lands  in  the 
street  on  which  the  switch  Is  located.  In  re- 
spect to  such  ownership  the  language  of  the 
bill  Is  ambiguous.  The  first  paragraph  seta 
out  that  the  complainant  is  seised  of  an  es- 
tate In  fee  simple  In  a  tract  of  land  In  New- 
ark "bounded  on  Brunswick  street,  Thomas 
street  and  Pennsylvania  avenue."  Ordinar- 
ily, where  a  bill  is  filed  in  equity  to  protect 
a  right  of  the  complainant,  a  distinct  and 
clear  allegation  is  required  as  to  the  char- 
acter of  the  right  to  be  protected;  and.  If 
tbere  Is  any  ambiguity  In  the  statement  of 
the  right  the  case  would  ordinarily  come 
under  the  general  rule  requiring  pleadings  to 
be  construed  most  strictly  against  the  plead- 
er. If  complainant  owns  the  title  to  the 
middle  of  the  street  or  title  to  the  lands  in 
the  street  on  which  the  switch  was  laid,  and 
complainant  relies  on  such  title  for  relief, 
then  it  should  be  distinctly  alleged.  It  may 
be  that  the  complainant  has  not  such  title, 
and  the  case  must  then  be  disposed  of  on 
the  basis  that  not  having  such  title  to  the 
lands  within  the  street,  but  being  an  abutting 
owner.  It  had  certain  rights  given  to  it  under 
the  act  as  such  abutter.  The  bill  would  then 
be  based  on  complainant's  right  under  the 
act  to  require  Its  consent  to  laying  the 
switch.  Independent  of  the  ownership  of  the 
lands  on  which  the  switch  Is  said  to  be  lUe- 
grally  laid.  I  call  counsel's  attention  to  the 
ambiguous  character  of  the  statement  of  ti- 
tle, as  it  is  a  matter  which  can  be  reached  by 
amendment  if  necessary.  But  I  will  treat 
the  case  in  both  aspects.    That  Is  best  for 


all  parties,  and  I  am  obliged  to  do  that  be- 
cause the  question  of  remedy  at  law  and  the 
extent  of  the  equitable  jurisdiction  In  the 
case  arises  at  the  oiltset  of  the  case  by  rea- 
son of  the  defendant's  demurrer.  One  dis- 
tinct ground  of  demurrer  is  that  the  com- 
plainant. If  there  is  any  Injury  at  all,  has  a 
remedy  at  law. 

Treating  the  case,  first,  as  one  where  the 
complainant  has,  as  an  abutting  owner  on 
Thomas  street  title  to  the  center  of  the  street 
and  title  to  the  land  on  which  the  switch  is 
'  laid.  In  that  aspect  the  bill  is  filed  to  compel 
the  removal  of  the  switch.  That  relief,  'if  the, 
complainant  has  the  right  to  it,  is  exactly 
the  same  which  it  would  g:et  by  an  action  of 
ejectment  If  the  complainant  owns  the  lands 
In  fee  on  which  the  switch  Is  laid,  subject  on- 
ly to  the  public  easement  of  a  street,  and  the 
switch  Is  a  structure  which  is  laid  In  the 
street  without  authority,  the  decisions  In  our 
courts  of  law  are  clear  that  an  action  of 
ejectment  for  the  possessloif  of  the  lands  oc- 
cupied by  the  switch  Is  a  remedy.  That  law 
was  declared  to  be  settled  In  Wright  v.  Car- 
ter, 27  N.  J.  Law,  76,  83.  There  a  turnpike 
company,  or  company  claiming  under  a  char- 
ter issued  for  a  turnpike,  erected  a  tollhouse 
In  front  of  a  farmer's  land.  He  brought  an 
action  of  ejectment  against  the  tenant  of  the 
company  for  occupying  land  In  the  highway 
to  which  he  had  title,  subject  only  to  the 
public  easement  Hie  court  held  that  the 
owner  had  a  right  to  bis  action  of  ejectment 
for  the  land  occupied  if  the  occupation  was 
unlawful,  but  It  was  decided  that  the  oc- 
cupation was  lawful,  and  judgment  was  di- 
rected for  defendant  In  the  case  of  D.,  li.  & 
W.  Railroad  Co.  v.  Breckenridge,  55  N.  J. 
Eq.  141,  36  Atl.  750,  I  had  the  same  ques- 
tion of  remedy  at  law  in  relation  to  laying 
an  oil  pipe  under  ground  across  the  right  of 
way  of  the  railroad  company.  The  bill  was 
filed  to  compel  the  removal  of  the  pipe,  be- 
cause It  was  laid  without  lawful  right  There 
were  questions  relating  to  the  leg&l  right  de- 
pendent on  the  construction  of  deeds,  and,  the 
l^;al  title  being  asserted  on  one  side  and  de- 
nied on  the  other,  It  made  what  was  called 
"unsettled  title" ;  that  is,  the  court  In  decid- 
ing on  the  legal  title  would  have  to  construe 
deeds  of  a  special  character  set  up  in  the 
case,  as  to  which  there  had  been  no  previous 
construction  in  a  court  of  law.  If  I  had 
made  such  construction,  it  would  have  been 
the  first  dedsion  In  any  court  in  reference  to 
that  kind  of  deed,  and  would  have  determin- 
ed whether  the  deed  made  by  a  landowner  to 
a  railroad  company  for  Its  right  of  way  re- 
served to  him  rights  of  such  a  character  as 
to  enable  him  to  sell  to  a  subsequent  purchas- 
er the  right  to  lay  piiws  across  the  right  of 
way.  'I  said  in  that  case  that  the  remedy  of 
the  railroad  company,  If  they  claimed  abso- 
lute title  by  their  deed,  was  to  bring  an  ac- 
tion of  ejectment  for  the  land  occupied  by 
that  pipe,  because  a  writ  of  habere  facias  pos- 
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sesslonem  wonid  deliver  to  tbem  the  land 
occupied  by  the  pipe  and  remove  the  defend- 
ant; and  therefore  I  held  the  case  over  to  al- 
low the  railroad  company  to  bring  a  suit  at 
law.  An  appeal  was  taken  from  that  deci- 
sion, on  which  It  was  affirmed  for  reasons 
given  below.  55  N.  J.  Eq.  593,  39  Atl.  1113. 
In  the  case  cited  by  Mr.  Gllmour — Budd  v. 
Camden  Horse  Railroad  Company,  61  N.  J. 
Eq.  543,  48  Atl.  1028— there  was  also  a  claim 
that  certain  poles  were  erected  by  the  de- 
fendant company  on  the  complainant's  land. 
The  defendant  claimed  that  they  were  erected 
within  the  street  line,  and  where,  under  the 
charter  and  under  the  law  relating  to  the 
erection  of  poles  In  the  street  for  the  purpose 
of  street  ears,  they  had  the  right  to  erect 
them.  Vice  Chancellor  Grey  said:  "I  will 
not  try  in  equity  the  question  whether  the 
poles  are  on  complainant's  private  property 
or  are  within  the  street  line,  because,  if  they 
are  on  his  private  properly,  an  action  of 
ejectment  for  the  occupation  of  bis  land  by 
the  poles  will  not  only  settle  the  question  of 
right  at  issue,  but  the  remedy  in  that  action 
will  give  exactly  the  same  relief."  This  de- 
cision was  also  affirmed  on  appeal  for  the 
reasons  given  below.  63  N.  J.  Eq.  804,  52 
Atl.  1130.  So  that,  if  in  this  case  It  is  a 
fact  that  complainant  owns  title  in  fee  to  the 
lands  on  which  this  switch  is  laid,  then  the 
exact  remedy  it  now  asks  is  one  that  will  be 
given  by  an  action  of  ejectment,  and,  if  this 
suit  Is  based  on  that  title,  I  must  hold,  under 
these  decisions,  that  the  right  must  be  settled 
at  law,  and  that  before  such  settlement  a 
court  of  equity  cannot  by  injunction  order  the 
removal  of  the  switch.  Independent  of  title 
in  the  street,  the  abutting  owner  cannot  com- 
plain of  the  Impairment  of  .any  mere  property 
right  by  reason  of  the  alleged  nuisance,  for 
it  has  been  settled  that,  unless  an  abutting 
owner  of  land  owns  the  fee  to  the  middle  of 
the  street,  be  cannot  maintain  a  suit  to  en- 
join a  nuisance  which  Injures  him  only  in 
rights  enjoyed  by  him  as  one  of  the  public. 
The  Attorney  General,  as  representing  the 
public  In  such  case,  must  file  an  Information, 
and  It  makes  no  difference  as  to  the  remedy 
that  the  individual  would  be  much  more  in- 
convenienced by  the  nuisance  than  others. 
H.  B.  Anthony  Shoe  Co.  v.  West  Jersey  R.  R. 
Co.,  57  N.  J.  Eq.  607,  617,  42  Atl.  279;  Grey 
v.  GreenvUle  &  Hudson  R.  Co.,  59  N.  J.  Eq. 
372,  377,  46  Atl.  638. 

The  other  aspect  of  the  case  is  this :  The 
trolley  act  of  April  21,  1896  (P.  L.  p.  329), 
gives  the  governing  body  of  a  municipality 
the  right  to  grant  a  franchise  tor  the  con- 
struction, maintenance,  and  operating  of  a 
street  railway  upon  the  highways,  and  con- 
tains this  provision,  which  Is  a  limitation  on 
the  power  of  the  governing  body :  "The  per- 
mission to  construct,  maintain,  and  operate 
a  street  railway  shall  in  no  cose  be  granted 
until  the  consent  in  writing  of  the  owner  or 
owners  of  at  least  one-half  the  amount  in 
lineal  feet  of  property  fronting  on  the  streets 


through  which  permission  to  construct,  ope- 
rate, and  maintain  the  railway  is  asked  shall 
be  filed,"  etc.  This  right  to  be  applied  to  for 
consent  belongs  to  every. owner  of  property 
"fronting  on  the  streets,"  and  ownership  to 
the  center  of  the  streets  is  not  necessary.  If 
complainant's  property  fronts  on  the  street, 
it  is  entitled  to  this  privilege  given  by  this 
statute  to  such  property  owner.  Considered 
under  this  aspect  of  its  statutory  right  to 
consent,  the  question  is :  What  is  the  reme 
dy.  If  the  switch  has  been  constructed  with- 
out such  consent?  The  complainant's  state- 
ment in  the  bill,  which  for  the  purposes  of 
the  demurrer  must  be  taken  as  true,  is  that 
when  it  gave  this  consent  to  constructing  the 
railway  in  Thomas  street,  it  attached  to  the 
consent  the  limitation  that  It  should  not  ap- 
ply to  the  construction  of  a  switch  in  the 
street  in  front  of  its  premises,  and  this  linal- 
tation,  it  Is  claimed  by  complainant,  was 
effective  to  prevent  its  consent  operating  as 
a  consent  for  the  construction  of  the  track 
In  Thomas  street,  unless  with  that  limitation. 
That  being  true,  there  was  not  a  majority  in 
lineal  feet  for  the  construction  of  the  track 
with  the  switch  as  constructed,  because  It 
required,  according  to  the  statement  of  the 
bill,  complainant's  consent  to  make  up  the 
majority  in  lineal  feet  of  property  owners. 
The  defendant,  in  reference  to  the  character 
of  the  right  In  the  property  owner  which  Is 
given  by  this  statute,  claims,  on  the  other 
hand,  that  the  statute  did  not  give  to  the 
property  owner  any  authority  to  affix  limi- 
tations op  its  consent,  and  therefore,  if  any 
property  owner  attempts  to  affix  for  himself 
such  conditions,  the  limitations  must  be  ig- 
nored by  the  governing  body  and  the  consent 
be  treated  as  absolute.  At  the  time  of  this 
hearing,  I  do  not  think  that  this  question 
as  to  the  legal  effect  of  affixing  limitations 
or  conditions  to  the  consent  had  been  decided 
in  a  court  of  law.  The  case  of  Currle  v.  At- 
lantic City  Railroad  Company,  66  N.  J.  Law, 
140,  48  Atl.  615,  referred  to  by  Mr.  Lum,  had 
expressly  reserved  any  decision  on  the  point 
See  page  148  of  66  N.  J.  Law,  page  615  of 
48  Atl.  Mr.  Lum  since  the  submission  of 
the  case  has  referred  me  to  a  case  decided 
in  the  Supreme  Court,  in  which  Mr.  Justice 
Pitney,  now  Chancellor  Pitney,  gave  his  view 
that  such  limitations  were  etCcctive.  Specbt 
V.  Central  Passenger  Ry.  Co.  (N.  J.  Sup.)  68 
Atl,  785,  790.  In  this  case  the  consents  of 
the  property  owners  to  the  construction  of 
the  railway  In  the  street  stipulated  that  the 
railway  was  to  be  of  a  single  track.  If  the 
present  case  were  one  which  I  concluded  to 
decide  according  to  the  legal  rights,  my  pres- 
ent view  is  that  I  should  have  to  follow  the 
conclusions  of  a  court  of  law  In  reference  to 
the  nature  of  the  legal  right,  as  a  court  of 
equity  never  undertakes  for  itself  to  settle 
what  are  legal  rights,  if  the  court  of  law 
has  already  done  so.  I  must  say  that  my 
view  had  been  rather  in  the  direction  that,  by 
reason  of  the  provisions  of  section  1  of  the 


Digitized  by 


Google 


N.J  J 


ST.  COLUMBA'S  OHUROH  v.  NORTH  JEBSBT  ST.  RY.  00. 


69S 


act  of  1896,  the  consent  of  the  property  owH' 
er  had  been  limited  to  the  construction,  main- 
tenance, and  operation  of  the  street  railway 
In  the  street,  and  that  the  qneetlon  of  the 
location  of  the  rails  in  the  street,  which,  as 
I  was  Inclined  to  think,  would  include  also 
tibe  location  of  tiie  switches  or  turnouts  in 
connection  with  the  track,  was,  by  the  con- 
cluding paragraphs  in  this  section  1,  given  to 
common  council  to  be  exercised  by  resolution, 
either  at  the  time  of  the  ordinance  or  after- 
wards. Howerer,  that  is  only  a  statement  of 
my  first  impression  on  reading  the  act,  and 
I  express  no  opinion  on  the  question,  because 
It  relates  to  a  question  of  legal  right  as  to 
which  the  decision  of  the  court  of  law  Is  con- 
trolling. 

The  situation,  then,  is  this:  Taking  the 
limitation  affixed  by  the  complainant  to  its 
consent  to  the  construction  of  this  railway  In 
Thomas  street  as  a  consent  which  did  not 
Include  the  erection  of  the  switch  In  question, 
what  is  now  the  complainant's  remedy,  the 
common  council  having  actually  granted 
the  permission  to  construct  the  railway,  in- 
cluding the  erection  of  the  switch,  and  the 
switch  being  constructed  and  since  used,  not 
only  without  any  subsequent  consent  of  com- 
plainant, but,  as  the  bill  alleges,  against  its 
protest?  It  appears  by  the  bill  that,  on  the 
ai>pllcatlon  for  the  grant  by  ordinance,  there 
was  annexed,  as  required  by  section  1  of  the 
statute,  a  map  showing  the  proposed  location 
of  the  tracks,  and  this  included  the  track  and 
the  switch  located  as  it  was  subsequently 
erected.  There  was  also  on  the  consent  of 
complainant,  as  appears  by  the  bill,  a  stipula- 
tion on  its  part  that  it  did  not  consent  to  th<; 
erection  of  the  switch  as  shown  on  the  map. 
In  that  situation  of  the  papers  presented  to 
the  common  council,  the  common  council  con- 
cluded that,  notwithstanding  this  limitation, 
they  had  the  authority  to  authorize  the  con- 
struction of  the  railway,  including  the  switch, 
according  to  the  map,  and  did  by  ordinance 
grant  permission  to  construct  the  railway  In 
Thomas  street  in  accordance  with  the  plan 
and  diagram  or  map  submitted,  showing  the 
switch  in  front  of  complainant's  property. 
The  company  thereupon  constructed  the  rail- 
way with  the  switch  so  located,  and  have 
since  operated  it  This  decision  of  the  gov- 
erning body  of  the  city,  in  reference  to  the 
character  of  the  consent,  was  one  which  in 
the  first  Instance  was  a  matter  for  its  deci- 
sion, subject,  of  course,  to  review  by  the 
propet  tribunal.  In  the  cases  above  refer- 
red to — Currie  v.  Atlantic  City  Railroad  Co. 
and  Specbt  ▼.  Central  Passenger  Railway 
Co. — such  decision  of  the  municipal  au- 
thority as  to  the  validity  of  the  consents 
was  reviewed  by  a  removal  of  the  ordinance 
itself  by  certiorari  proceedings  direct  to  the 
municipal  body  and  to  which  the  railway 
company  was  made  party.  In  both  cases 
the  consents  were  held  invalid  and  the  ordi- 
nances set  aside.  These  cases  point  out  the 
proper  and  regular  mettx>d  of  reviewing  the 


decision  of  the  municipal  body.  The  com- 
plainant in  the  aspect  of  the  case,  which  I  am 
now  considering  Its  statutory  right  to  consent 
has  no  property  right  directly  aCCected  by 
the  erection  of  the  switch.  It  has  only  a 
statutory  right  to  control  the  action  of  the 
common  council  on  granting  a  franchise  to 
construct  the  track  with  the  switch  until  it 
gives  its  consent.  A  court  of  equity  ordi- 
narily protects  only  property  rights,  and  this 
right  of  an  abutting  owner  to  require  hla 
consent  as  a  preliminary  to  a  municipal  grant 
under  the  statute  is  to  a  certain  extent  a  gov- 
ernmental right,  a  right  to  share  In  a  limited 
way,  and  by  a  special  method.  In  the  grani 
of  a  franchise.  The  Court  of  Errors  and  Ap- 
peals in  a  late  case  have  decided  that  this 
right  to  consent  Is  not  an  ordinary  property 
right  which  the  abutting  owner  can  dlspos« 
of  or  sell  as  he  chooses,  and  with  regard  onlj 
to  his  own  Interests.  In  the  case  of  Mont 
clalr  Military  Academy  v.  New  Jersey  Rail 
way  Company,  70  N.  J.  Law,  229,  57  At! 
1050,  a  property  owner  undertook  to  bargain 
for  his  consent  with  the  railroad  company, 
and  said,  "If  you  will  give  me  so  much,  I 
will  give  yon  my  consent" ;  and  the  company 
gave  a  note  for  the  amount  agreed  on.  The 
railroad  company,  having  gotten  the  priv- 
ilege, afterward  defended  suit  on  the  note 
The  Supreme  Court  held  them  liable  (65  N.  J. 
Law,  328,  47  Atl.  890),  but  the  Court  of  Er- 
rors and  Appeals,  Mr.  Justice  Dixon  deliver- 
ing the  opinion,  reversed  the  Judgment,  hold- 
ing that  the  right  to  consent  was  not  a  right 
which  the  owner  could  bargain  for  and  deal 
with  as  if  it  was  an  ordinary  property  right 
belonging  to  him,  but  that  It  was  a  privilege 
given  by  statute  to  a  class  of  persons  having 
similar  and  common  interests,  and  there  was 
implied  \n  this  grant  of  the  privilege  a  condi- 
tion that  the  owner  would  exercise  it,  not  for 
his  private  or  exclusive  gain,  but  on  views 
that  concerned  all  of  the  class  who  had  the 
right  to  consent  In  Paterson  &  S.  L.  Co.  v. 
Wostbrock  (N.  J.  Ch.)  66  Atl.  68S,  I  had  occa- 
sion to  consjder  the  character  of  this  right  of 
consent  and  held  tliat  it  was  not  a  property 
right  but  only  a  special  statutory  limitation 
on  the  authority  of  the  municipality.  Sup- 
pose that  in  this  case  there  had  been  no  con- 
sent at  all  of  the  abutting  owners,  as  requir- 
ed by  the  statute,  and  a  grant  had  been 
made;  there  is  no  question  that  the  property 
owner  could  have  enforced  the  right  given 
to  him  by  the  statute.  But  would  not  the  en- 
forcement be  by  a  certiorari,  removing  to 
the  Supreme  Court  the  municipal  ordinance 
which  made  the  grant  on  the  ground  that  the 
council  had  no  right  to  give  it?  Tou  must 
notice  this  feature  of  the  law.  This  traction 
law  does  not  provide  that  the  railroad  com- 
pany may  not  lay  the  tracks  unless  they  get 
the  consent  of  the  property  owners,  but  it 
provides  that  it  shall  not  construct  the  rail- 
way unless  a  municipal  act  is  performed  al- 
lowing the  construction  In  the  public  street 
and  then,  as  a  restriction  on  the  power  of 
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the' municipality,  and  as  anch  restriction  on- 
ly, tbe  act  provides  the  grant  shall  not  be 
made  by  the  municipality,  unless  the  consent 
of  the  abutting  owner  Is  filed.  The  property 
owner  has  no  dealings  whatever  directly  with 
tbe  callroad  company  In  relation  to  the  grant 
Itself.  He  has  a  right  to  a  review  of  any 
municipal  action  granting  the  franchise  which 
has  been  taken  without  the  statutory  consent 
that  Is  required  to  be  given  to  him.  From 
the  opinion  in  Specbt  v.  Central  Passenger 
Ry.  Co.  (N.  J.  Sup.)  68  Atl.  789,  It  would 
seem  that  the  ordinance  cannot  be  attacked 
collaterally  because  of  Illegality  in  passing 
without  the  requisite  consents,  and  on  this 
view  of  the  conclusive  effect  of  the  ordinance, 
except  on  direct  attack  by  certiorari,  the 
complainant  standing  merely  on  Its  right  of 
consent  (and  not  on  the  violation  of  any  prop- 
erty right  in  the  land  on  which  the  switch 
was  erected),  would  have  no  status  to  attack 
the  ordinance  In  .this  court  I  tblnic,  there- 
fore, that  treating  the  rights  of  complainant 
as  based  on  the  statutory  privilege  requiring 
consent  to  be  given,  and  If  the  consent  has 
been  given  without  the  proper  permission,  a 
certiorari  to  remove  the-  ordinance  Is  the 
remedy  at  law  of  the  complainant  I  may 
further  sny  that  If  a  certiorari  is  taken,  and 
by  a  Judgment  In  certiorari  the  ordinance  is 
set  aside,  perhaps  a  writ  of  restitution  might 
require  the  removal  of  the  switch.  A  final 
Jndgmeut  In  certiorari  often  requires  the 
restoration  to  the  original  condition  (Riker 
V.  Mayor,  eta,  of  City  of  Jersey  City,  38  N. 
J.  Law,  225,  227,  20  Am.  Rep.  886),  and  in 
that  case  exactly  the  same  remedy  would  be 
applied  as  is  now  asked  for  by  injunction. 
My  view,  therefore,  is  that  the  objection  that 
tbe  remedy  in  this  case  is  complete  at.  law 
must  I>e  sustained.  The  direction  can  be 
made  that  this  case  stand  ov«r  to  await  tbe 
establishment  of  the  legal  right 

Mr.  Lum  :    I  will  ask  that  that  disposition 
be  made  of  it. 


SIMPSON  V.  ANDERSON  et  al. 

(Court  of  Chancery  of  New  Jersey.     July  9, 
1908.) 

1.  Chattel    Mortoages  —  Recobdino — Affi- 
davit—StnrFicneHCT— Statement  OF  CON- 

SIDEBATION'. 

An  affidavit  annexed  to  a  chattel  mortgage, 
made  by  tha  mortgagee,  who  was  not  the  orig- 
inal creditor  of  the  mortgagor,  but  took  an  as- 
signment of  a  Ijond  for  $l,oOO  and  a  mortgage 
other  than  the  chattel  mortgage,  which  avers 
that  the  original  mortgagee,  for  the  considera- 
tion of  $1,500,  assigaeq  tlie  bond  and  mjrtgage 
to  deponent  by  deed  of  assignment,  and  that  the 
mortgagor  was  indebted  to  deponent  for  the  full 
amount  of  the  $1,500  together  with  interest,  does 
not  state  the  consideration  of  the  mortgage,  as 
required  by  Gen.  St.  1895,  p.  2113.  i  52,  declar- 
ing that  a  chattel  mortgage  shall  be  void  as 
against  the  creditors  of  the  mortgagor  unless  it 
is  recorded  and  lias  annexed  thereto  aa  affidavit 
by. tbe  holder  stating  the  consideration  of  the 
mortgage. 


2.  Same— FoBU  OF  Atxsueitt  nf  Affidavit— 

"Whekeas." 

An  affidavit  annexed  to  a  chattel  mortgage, 
which  states  "tliat  the  consideration  of  said 
mortgage  is,  whereas"  the  mortgagor  t>ecame  in- 
debted to  a  third  person  in  the  snm  of  $1,500, 
and  executed  and  delivered  to  the  third  person 
a  bond  and  a  mortgage  to  secure  the  same,  and 
"whereas"  tbe  third  person  for  the  considera- 
tion of  $1,500  assigned  tbe  bond  and  mortgage 
to  the  mortgagee  in  the  chattel  mortgage,  and 
"whereas"  the  mortgagor  is  indebted  to  tlie  de- 
ponent for  the  full  amount  of  $1.50O,  together 
with  interest,  is  insufficient  to  state  the  consid- 
eration, as  required  by  Gen.  St.  1895,  p.  2113,  f 
52.  since  tbe  language  to  show  that  there  was  an 
indebtedness  originally  from  the  mortgagor  to 
the  third  person,  and  that  tbe  indebtedness  was 
assigned  to  tbe  chattel  mortgagee,  is  not  direct 
and  positive,  but  by  mere  recital ;  the  word 
"whereas"  meaning  "the  thing  being  so  that," 
"considering  that  things  are  so." 

TEid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7442.] 

5.  Same. 

An  affidavit  annexed  to  a  chattel  mortgage, 
which  states  "whereas"  the  mortgagee  loaned  a 
specified  sum  to  the  mortgagor  at  his  special  re- 
9[uest,  and  that  the  whole  amount  thereof  with 
interest  is  due,  and  "whereas"  deponent  at  tbe 
special  instance  of  tbe  mortgagor  became  an  ac- 
commodation indorser  on  promissory  notes,  etc.. 
Is  insufficient  to  state  the  consideration,  as  re- 
quired by  Gen.  St  18f)5,  p.  2113,  i  52,  since  the 
items  of  the  indebtedness  are  stated  by  way  of 
recital,  instead  of  aa  positive  facts. 

4.  Sams. 

An  affidavit  annexed  to  a  chattel  mortgage^ 
which  states  tliat  tbe  mortgagee  at  the  request 
of  the  mortgagor  became  an  accommodation  in- 
dorser on  promissory  notes,  described  by  giving 
their  dates  and  the  amount  thereof,  is  l>ad  for 
failing  to  sufficiently  describe  tbe  notes,  and 
thereby  failing  to  show  how  the  debt  was  creat- 
ed to  secure  which  tbe  mortgage  was  made,  as 
required  by  Gen.  St  1895,  p.  2113,  S  62. 

Under  Gen.  St  1895.  p.  2113,  {  52,  provid- 
ing that  a  chattel  mortgage  shall  be  void  as 
against  the  creditors  of  the  mortgagor  aniess  it 
is  recorded  and  has  annexed  thereto  an  affidavit 
by  the  holder  stating  the  consideration  of  the 
mortgage,  and  as  nearly  as  possible  tbe  amount 
dne  and  to  grow  due  thereon,  to  omit  to  state 
either  the  consideration  or  the  amount  dne  and 
to  grow  due  renders  the  affidavit  defective,  and 
makes  tbe  mortgage  void  as  against  creditors. 

6.  Same. 

An  affidavit  annexed  to  a  chattel  mortgage 
stated  by  way  of  recital  that  the  consideration 
of  the  mortgage  was  a  l>ond  for  $1,500  assigned 
to  the  mortgagee,  $&44  cash  loaned  to  the  mort- 
gagor by  the  mortgagee,  etc.,  and  averred,  "And 
now  the  consideration  for  the  chattel  mortgage 
is  the  said  $1500  due  •  •  •  upon  tbe  said 
bond,  *  •  •  and  the  farther  sum  of  $344 
loaned  *  •  •  by  tiiis  deponent  to  [mort- 
gagor], and  the  further  sum  of  money  as  this 
deponent  may  be  called  on  to  pay  by  reason  of 
having  become  an  accommodation  indorser  npon 
the  three  certain  promissory  no^es  hereinl>efore 
mentioned,"  and  "tbe  amount  of  money  now  due 
and  to.  grow  due  thereon  is  the  sum  of  $1,844. 
parable,  etc.  Beld,  that  defects  in  tbe  affidavit 
arising  from  stating  tbe  consideration  of  the 
mortgage  by  way  of  recitals  merely  were  not 
cured  by  the  quoted  statements,  because  they 
merely  stated  that  such  an  amount  of  money 
was  due  from  the  mortgagor  to  the  mortgagee, 
without  disclosing  the  c<msideiation  on  which 
ttue  mortgage  was  founded,  especially  wliere  the 
mortgagee  admitted  that  the  loan  at  $344  and 
the  notes  had  been  paid. 
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Suit  by  the  ordinary,  etc.,  for  and  on  be- 
half ot  Mabel  tt.  Simpson,  against  Abljab  A. 
Anderson  and  others.  Heard  on  motion  for 
preliminary  Injunction.  Preliminary  injunc- 
tion advised. 

Henry  D.  I«milng  and  John  8.  Van  Dike, 
for  the  motion.    John  Sykes,  opposed. 

WALKEB,  V.  a  On  May  8, 1907,  the  ordi- 
nary, for  and  on  behalf  of  Mabel  L.  Simpson, 
recovered  a  Judsnient  in  the  Mercer  circuit 
against  the  defendant  Joslah  B.  Flock  for 
$1,168.75,  Including  costs,  and  Issued  an  exe- 
cution and  levied  upon  the  goods  and  chattels 
of  the  defendant  named,  but  was  confronted 
vrith  a  chattel  mortgage  made  by  the  defend- 
ant Flock  to  the  defendant  Abijah  A.  Ander- 
son August  28,  1897,  covering  the  goods  and 
chattels  upon  which  the  levy  was  made.  The 
bill  charges  that  'the  chattel  mortgage  Is 
▼old  and  invalid  as  against  the  creditors  of 
the  defendant  Flock  and  as  against  the  com- 
plainant under  his  execution  and  levy,  in 
that  the  affidavit  attached  thereto  does  not 
comply  with  the  statute  In  such  case  made 
and  provided.  There  are  other  objections 
levelled  against  the  validity  of  the  chattel 
mortgage,  and  tliey  raise  questions  of  facft. 
Their  determination  is  in  my  Judgment  un- 
necessary, because  the  affidavit  is  insttfflcleut, 
and  the  mortgage  Is,  therefore.  In  law,  void 
as  against  the  creditors  ct  mortgagor. 

The  affidavit  annexed  to  the  chattel  mort- 
gage reads  as  follows:  "State  of  New  Jersey, 
County  of  Mercer— -ss. :'  Abljah  A.  Anderson, 
of  the  borough  of  ARentown,  county  of  Mon- 
mouth, being  duly  sworn  on  his  oath,  salth 
that  he  is  the  holder  of  the  foregoing  mort- 
gage,  that  the  consideration  of  said  mort- 
gage is,  whereas  the  said  Joslah  B,  Flock  be- 
came Indebted  to  one  Richard  H.  Hendrlck- 
flon  in  the  sum  of  fifteen  hundred  dollars, 
and  the  said  Joslah  B.  Flock  made,  executed, 
and  delivered  to  the  said  BIchard  H.  Hen- 
driclcsoa  a  certain  bond  bearing'  date  the 
tweuty-third  day  of  March,  eighteen  hundred 
and  nlnety-twok  and  to  secure  the  iiaymeiit 
of  the  said  bond  tiie  said  Joslah  B.  Flock 
and  wife  made,  executed,  and  delivered  to  the 
said  Klchard  H.  Hendrickson  a  mortgage 
bearing  date  the  twenty-third  day  of  March, 
eighteen  hundred  and  ninety-two,  which  said 
mortgage  is  recorded  In  the  office  of  the  clerk 
In  and  for  the  county  of  Mercer  In  Book  89 
of  Mortgages,  pages  290,  etc.,  and  whoreas 
the  said  Richard  H.  Hendrickson,  for  the 
consideration  of  fifteen  hundred  dollars,  as- 
signed, transferred,  and  set  over  the  said 
bond  and  mortgage  to  Abijah  A.  Anderson  by 
virtue  of  a  deed  of  assignment  of  mortgage 
bearing  date  the  first  day  ot  April  eighteen 
hundred  and  ninety-three,  and  recorded  in 
the  clerk's  office  in  and  for  the  county  of 
Mercer  In  Book  S  of  Assignment  of  Jlort-s 
gages,  pages  296,  etc.,  and  whereas  the  said 
Joslah  B.  Flock  is  Indebted  to  this  deponent 


for  the  full  amount  of  the  said  fifteen  hun- 
dred dollars,  together  with  interest  thereon 
from  the  first  day  of  April,  eighteen  hundred 
and  ninety-seven,  and  whereas,  on  the  thir- 
tieth day  of  March,  eighteen  hundred  and 
ninety-four,  this  deponent  loaned  and  ad- 
vanced in  cash,  the  sum  of  three  hundred  and 
forty-four  dollars  to  the  said  Joslah  B.  Flodc, 
at  his  special  Instance  and  request,  and  that 
the  whole  amount  of  the  said  three  hundred 
and  forty-four  dollars,  with  Interest  thereon 
from  the  first  day  of  April,  eighteen  hundred 
and  ninety-seven.  Is  still  due  and  owing  from 
the  said  Joslah  B.  Flock  to  the  said  Abijah 
A.  Anderson,  and  whereas  this  deponent  has, 
at  the  special  Instance  and  request  of  the 
said  Joslah  B.  Flock,  become  an  accommoda- 
tion endorser  and  surety  upon  three  certain 
promissory  notes,  one  of  which' bears  date 
the  twenty-second  day  of  June,  eighteen  hun- 
dred and  ninety-seven,  for  the  consideration 
of  thirty-fire  dollars,  one  of  which  bears  date 
June  twenty-eighth,  eighteen  hundred  and 
ninety-seven,  for  the  sum  of  twenty-eight  dol- 
lars; and  one  which  bears  date  the  third 
day  of  August,  eighteen  hundred  and  ninetj'- 
seven,  for  the  consideration  of  seventy-eight 
dollars:  And,  now,  the  consideration  for  this 
chattel  mortgage  In  the  said  fifteen  hundred 
dollars  due  from  the  said  Joslah  B.  Flock  to 
this  deponent  upon  the  said  bond  and  mort- 
gage, and  the  further  sum  of  three  hundred 
and  forty-four  dollars,  loaned  and  advanced 
by  this  deponent  to  the  said  Joslah  B.  Flock 
on  the  thirtieth  day  of  March,  eighteen  hun- 
dred and  ninety-four,  and  the  further  sum 
of  money  as  this  deponent  may  be  called  up- 
on to  pay  by  reason  of  having  become  an  ac- 
commodation endorser  upon  the  three  certain 
promissory  notes  hereinbefore  mentioned,  and 
the  amount  of  money  now  due  and  to  grow 
due  thereon  Is  the  sum  of  eighteen  hundred 
and  forty-four  dollars,  payable  on  the  twenty- 
eighth  day  of  August,  eighteen  hundred  and 
ninety-seven,  besides  such  sums  of  money  as 
this  deponent  may  be  called  upon  to  pay  by 
reason  of  having  t>ecome  such  accommodation 
endorser,  together  with  interest  on  the  said 
sum  of  eighteen  hundred  and  forty-four  dol- 
lars, from  the  first  day  of  April,  elt-hteen 
hundred  and  ninety-seven." 

So  much  of  the  statute  In  force  at  the  time 
the  chattel  mortgage  was  made 'as  Is  appli- 
cable provided  that  every  such  conveyance 
should  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor,  unless  it  be  recorded 
and  had  annexed  thereto  an  affidavit  by  the 
holder,  his  agent,  or  attorney,  stating  the 
consideration  of  the  mortgage,  and,  as  near- 
ly as  possible,  the  amount  due  and  to  grow 
due  thereon.  Qeu.  St.  1895,  p.  2113,  {  52. 
The  present  statute  Is  the  same.  P.  L.  1902, 
p.  437,  i  4.  It  will  be.  remembered  that  the 
present  mortgagee  and  affiant  was  not  the 
original  creditor  of  the  mortgagor,  but  took 
from  his  mortgagee  an  assignment  of  a  bond 
and  mortgage  other  than  the  chattel  mort- 
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gage  under  consideration,  and  the  mortgagee 
in  this  chattel  mortgage,  in  his  affidavit  an- 
nexed tliereto,  says  that  Richard  H.  Hen- 
drlckson,  the  original  mortgagee,  forthe  con- 
sideration of  $1,500,  assigned  the  bond  and 
mortgage  to  him,  deponent,  by  deed  of  assign- 
ment, etc.,  and  that  the  mortgagor,  Flock,  is 
Indebted  to  him,  deponent,  for  the  full  amount 
•of  the  $1,500,  together  with  interest,  etc. 
Here  is  no  statement  of  the  consideration  of 
the  mortgage.  This  amounts  to  no  more  than 
an  assertion  that  FJock  was  Indebted  to  Hen- 
drickson  In  the  sum  of  $1,500,  and  that  Hen- 
drickson  assigned  the  mortgage  given  to  se- 
cure that  indebtedness  to  Anderson  for  some- 
thing which  was  of  the  value  of  $1,500,  and 
that  therefore  Flock  owes  Anderson  the  $1,500. 
The  language  used  by  Vice  Chancellor  Van 
Eleet  In  declaring  void  the  chattel  mortgage  in 
Graham  Button  Oo.  v.  Splelmann,  50  N.  J.  Eq. 
120,  at  page  122,  24  Atl.  571,  at  page  572,  is  so 
pertinent  that  It  Is  here  quoted:  "Nothing,  as 
It  seems  to  me,  can  be  more  certain  than  that 
simply  saying,  under  oath,  that  the  consid- 
eration of  a  mortgage  is  the  indebtedness  of 
the  mortgagor  to  the  mortgagee,  consisting 
of  a  present  Indebtedness  of  $1,500 — and  that 
is  all  that  Is  said  here — without  disclosing 
how  the  debt  on  which  the  mortgage  Is  found- 
ed arose,  whether  It  arose  out  of  a  sale,  a 
loan,  or  how  otherwise.  Is  not  a  compliance 
with  the  statute.  On  the  contrary,  a  state- 
ment of  consideration,  expressed  in  language 
so  general  and  indefinite,  so  plainly  contra- 
venes the  fundamental  purpose  of  the  leg- 
Idatlon  that,  If  it  were  adjudged  to  be  a 
compliance  with  the  law,  such  judgment 
won  Id  unquestionably  defeat  the  most  salu- 
tary provision  'of  the  statute.  The  command 
of  the  statute  is  imperative.  Unless  the 
mortgage,  when  recorded.  Is  accompanied  by 
an  affidavit  which  states  fully  and  plainly 
the  consideration  on  which  it  is  founded,  the 
statute  says  that  the  courts  shall  treat  the 
mortgage  as  absolutely  void  as  against  the 
creditors  of  ttie  mortgagor." 

There  is  another  defect  In  the  affidavit  con- 
cerning the  consideration  for  which  the  chat- 
tel mortgage  was  given,  and  It  Is  entirely 
aside  from  the  statute  to  which  reference 
has  been  made.  It  is  this:  The  language 
used  to  shoiv  that  there  was  an  Indebtedness 
originally  from  Flock  to  Hendrlckson,  and 
that  that  indebtedness  was  assigned  to  the 
chattel  mortgagee,  Is  not  direct  and  positive, 
but  a  mere  recital,  and  Is  Insufficient.  The 
affidavit  states  "that  the  consideration  of  the 
mortgage  Is,  whereas,  the  said  Joslah  B. 
Flock  became  indebted  to  one  Richard  H. 
Hendrlckson,"  etc.,  "and,  whereas,  the  said 
Richard  H.  Hendrlckson  for  the  considera- 
tion of  $1,500  assigned,  •  •  *  the  said 
mortgage  to  Abijah  A.  Anderson,"  etc.,  "and, 
whereas,  the  said  Josiah  B.  Flock  is  indebted 
to  this  deponent  [Anderson]  for  the  full 
amount  of  said  $1,600,"  etc.  In  Bennett  v. 
Benson,  25  N.  J.  Law,  166, 170,  an  affidavit  to 


hold  to  hall,  which  commenced  with  the 
words,  "for  that,"  was  held  to  be  g^ood,  but 
It  was  observed  that  an  affidavit  commencing 
with  the  words,  "for  that  whereas,"  was  by 
way  of  recital,  and  would  not  be  sufficient 
Now,  I  can  see  no  difference  between  com- 
mencing an  affidavit  with  the  words  "for 
that  whereas"  and  commencing  an  affidavit 
with  the  words  "and  whereas."  Both  are 
commonly  used  by  way  of  recital  in  legal 
Instruments,  bat  are  not,  so  far  as  I  am 
aware,  used  by  way  of  direct  and  positive 
averments  of  facts  In  affidavits.  The  word 
"whereas"  Is  defined  to  mean  "the  thing  being 
so  that,"  "considering  that  things  are  so." 
30  Am.  &  Bng.  Ency.  of  Law  (2d  Ed.)  p.  514. 
Suppose  a  witness  were  upon  the  stand  giv- 
ing oral  testimony,  and  he  were  asked:  "Is 
the  mortgagor  Indebted  to  you?"  and  he  an- 
swered, "It  being  so  that  be  is  Indebted  to 
me,"  or,  "considering  that  he  Is  Indebted  to 
me" — ^neither  would  be  a  direct  and  positive 
statement  that  the  mortgagor  was  Indebted, 
but,  at  best,  only  a  statement  from  which  It 
might  be  inferred  that  he  was  indebted. 
There  are  two  other  Items  of  consideration 
for  wliich  the  chattel  mortgage  was  given,  as 
shown  by  the  affidavit  One  Is  that  the  mort- 
gagee loaned  and  advanced  In  cash  to  the 
mortgagor  April  1,  1897,  the  sum  of  $344. 
The  other  is  that  the  mortgagee,  at  the  re- 
quest of  the  mortgagor,  became  an  accom- 
modation Indorser  and  surety  upon  three 
promissory  notes,  one  of  which  bears  date 
June  22,  1897,  for  the  consideration  of  $35, 
another  June  28,  1897,  for  the  consideration 
of  $28,  another  August  2,  1897,  for  the  con- 
sideration of  $78.  These  two  items  of  in- 
debtedness (If,  In  fact,  any  indebtedness  ever 
accrued  upon  the  promissory  notes)  are  also 
bad  because  they  are  stated  by  way  of  re- 
cital, Instead  of  as  positive  facts;  the  lan- 
guage being,  "and  whereas  •  •  •  depo- 
nent loaned  and  advanced  In  casli,"  etc,  "and 
whereas  this  deponent  has,  at  the  special  in- 
stance and  request  of  the  said  Joslah  B. 
Flock,  become  an  Indorser  and  surety  upon 
three  certain  promissory  notes,"  etc.  That  is 
not  all,  for,  as  to  the  contingent  liability  of 
endorser  and  surety  uik>n  the  promissory 
notes,  there  is  no  sufficient  descrtptlon  of  the 
notes.  This  defect  came  under  the  reproba- 
tion of  Vice  Chancellor  Grey  In  Dunham  v. 
Cramer,  63  N.  J.  Eq.  151,  61  AO.  1011.  He 
said,  at  page  167  of  63  N.  J.  Eq.,  at  page  1014 
of  51  Atl. :  "Nothing  ha  this  affidavit  sbows 
whose  promissory  note  is  secured  by  the  chat- 
tel mortgage  in  question,  nor  who  is  the  hold- 
er of  that  promissory  note,  nor  for  what  con- 
sideration, whether  a  loan  of  money,  or  a  sale 
of  goods,  or  how  otherwise  the  debt  was 
created  to  secure  which  the  chattel  mortgage 
was  made.  An  affidavit  so  markedly  deficient 
In  the  statement  of  the  transaction  out  of 
which  the  mortgage  arose,  no  oi^)ortunlty  to 
Inquiring  creditors  of  the  mortgagor  to  as- 
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certain  whetber  the  chattel  mortgage  la  given 
for  a  valuable  consideration,  which  would  be 
binding  upon  them,  or  for  a  merely  voluntary 
one,  which  would  not  be  obligatory  upon 
tbem."  Nor  are  the  defects  In  the  afQdavit 
as  to  the  several  matters  of  consideration 
cured  by  the  statement  (laid  under  "and 
whereas"),  "The  said  Josiah  B.  Flock  Is 
indebted  to  this  deponent  for  the  full  amount 
of  the  said  $1,500.00,"  etc.,  or  "and  now,  the 
consideration  for  the  chattel  mortgage  is  the 
said  $1,500.00  due  from  the  said  Josiah  B. 
Flock  to  this  deponent  upon  the  said  bond 
and  piortgage,  and  the  further  sum  of  $344.00 
loaned  and  advanced  by  this  deponent  to 
the  said  Josiah  B.  SUock  on  the  30th  day 
of  March  1894,  and  the  further  sum  of  money 
as  this  deponent  may  be  called  upon  to  pay 
by  reason  of  having  become  an  accommoda- 
tion endorser  npon  the  three  certain  promis- 
sory notes  hereinabove  mentioned,"  or,  "and 
the  amount  of  money  now  due  and  to  grow 
due  thereon  Is  the  snm  of  $1,844.00,  payable," 
etc,  because  these  are  mere  statements  that 
such  an  amount  of  money  is  due  from  the 
mortgagor  to  the  mortgagee,  and  do  not  dis- 
.  close  the  consideration  upon  which  the  mort- 
gage is  founded.  It  is  one  of  the  two  es- 
sential requlsities  which  are  conjunctively  re- 
quired by  the  statute  to  be  stated  In  the  af- 
fidavit Not  only  must  the  mortgage  have 
an  affidavit  annexed  thereto  stating  the  con- 
sideration of  the  mortgage,  but  also  as  nearly 
as  possible  the  amount  due  and  to  grow 
dne  thereon.  To  omit  to  state  either  the  con- 
sideration or  the  amount  due  and  to  grow 
due  renders  the  affidavit  defective,  and  makes 
the  chattel  mortgage  void  as  against  cred- 
itors. 

The  only  possibly  supportable  considera- 
tion set  forth  In  the  chattel  mortgage  is  the 
loan  of  $344  made  by  Anderson  to  Flock,  but, 
as  Anderson  in  his  affidavit  submitted  on  the 
retnm  of  the  order  to  show  canse  says  that 
that  snm  has  been  paid  (and  also  the  promis- 
sory noW  which  the  mortgage  was  given.  In 
part,  to  secure),  the  mortgage  stands  only  as 
security  for  the  $1,500,  the  consideration  of 
the  original  mortgage  which  was  made  by 
Flock  to  Hendrickson  and  by  the  latter  as- 
signed to  Anderson.  The  affidavit  as  to 
the  consideration  underlying  that  transaction, 
namely,  the  assignment,  being  so  radically 
defective,  the  mortgage  cannot  stand  as 
against  the  complainant  who  is  a  judgment 
creditor  of  the  mortgagor.  Flock,  with  an 
execution  actually  levied  upon  the  goods  and 
chattels  covered  by  the  mortgage,  wblch 
mortgage,  of  course,  as  between  Flock  and 
Anderson  Is  perfectly  valid. 

Mr.  Anderson,  having  seised  and  advertised 
for  sale  the  goods  and  chattels  levied  upon 
under  the  complainant's  execution,  will  be 
restrained  from  making  a  sale  under  bis  chat- 
tel mortgage.  I  will  advise  the  Issuance  of 
a  preliminary  injunction  as  prayed  for  in 
bill  of  complaint. 


(a  Conn. 
FOOTB  V.  BROWN  et  al. 


318) 


(Supreme  Court  of  Errors  of  C!onnectlcnt    Aug. 
3,  1908.) 

L  Bjectukni — Title  to  Siippobt  Action. 

One  to  whom  testator  gives  land  so  long  as 
she  remains  bis  widow  has  sufficient  title  to 
maintain  an  action  for  possesaion  thereof. 

2.  Descent  and  Distbibution  —  Title  ot 

Heibs— Real  Pbopebty. 

Title  of  one  to  whom  testator  devises  land 
for  BO  long  as  she  remaina  his  widow  vests  in 
her,  with  the  immediate  right  of  possession,  im- 
mediately on  his  death ;  the  vesting  and  right  of 
possession  not  being  saspended  dnrme  settlement 
of  the  estate,  and  by  tlie  fact  that  tne  property 
may  be  wanted  for  payment  of  debts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dijc. 
vol.  16,  Descent  and  Distribution,  if  24»-248.] 

8.   ElXXCUTOBS    ANt)    AnUINISTBATOBS    —   REAL 

Pbopebty— Possession. 

The  action  of  J.  in  signing,  as  administra- 
tor of  deceased,  leases  of  land  which  deceased 
had  devised  to  his  widow,  and  in  collecting  the 
rent  and  managing  the  property  generally,  does 
not  show  conclusively  that  he,  and  not  she,  was 
the  party  in  possession,  as  it  may  be  shown  that 
she  was  his  principal  in  all  that  he  did. 

4.  Ejectment— Pbiob  Possession  of  Plain- 
Tirc— Necessity. 

Possession  by  plaintiff  or  his  predecessor  in 
title,  other  than  that  carried  by  title,  is  not 
necessary  that  plaintiff  may  maintain  action  for 
possession  of  land,  if  others  were  not  in  actual 
exclusive  occupation  when  plaintiff  acquired  ti- 
tle. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment,  g  63.1 

5.  Appeal  and  Ebbob  —  Habulesb  Ebbob  — 

iNSTBUCnONS. 

Even  if  the  trial  court,  in  reading  an  ex- 
tract from  an  opinion  in  the  course  of  the 
charge,  read  the  word  "without"  as  "with,"  as 
indicated  by  the  record,  and  this  was  not  a  mere 
mistake  of  the  stenographer,  it  was  harmless; 
the  general  tenor  of  the  charge  being  such  that 
the  jury  could  not  have  been  misled  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gg  4219-422&] 

6.  TBiAL—lNSTBTTonoNS— Cubing  Ebbobs. 

Error  of  the  court  in  misstating  in  its 
charge  the  contents  of  a  deed  is  cured  by  its  sub- 
sequent correction  of  the  error. 

[Ed.  Note.— For  casea  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  gg  703-718.1 

7.  Evidence— Admissions. 

Evidence  of  admissions  of  one  of  defendants, 
in  an  action  for  possesaion  of  land,  and  his  con- 
duct without  the  premises,  tending  to  show  a 
participation  by  him  with  the  other  defendant  in 
the  acts  of  disseisin,  is  properly  admitted  and 
submitted  to  the  jury  on  the  question  of  snch 
participation  by  him. 

[BJd.  Note. — For  cases  in  T>oint,  see  Cent.  Dig. 
vol.  20,  Evidence,  gg  786-796.] 

8.  Appeal  and  E^bob  —  Habulesb  Ebbob  — 
instbuctions. 

The  instruction  that  the  effect  of  a  vote  of 
a  town  to  grant  land,  and  of  an  instrument  pur- 
porting to  be  signed  by  the  proprietors,  reciting 
that  they  give  their  right  therein,  was  to  con- 
vey their  interest,  if  not  strictly  accurate,  wag 
not  prejudicial,  as  though  the  instrument,  not 
having  been  executed  as  required  of  conveyances 
of  land,  may  not  have  been  sufficient  to  convey 
the  legal  title,  it,  having  been  given  for  an  ex- 
pressed consideration,  conveyed  an  equitable  ti- 
tle, which  it  will  be  presumed  later  drew  to  it 
the  legal  title. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Ehrror,  gg  4219-4228.] 
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9.  Sauk— Glahc  Not  Made  Bklow. 

The  claim  that  the  identity  of  tbe^BiKnera, 
as  the  proprietors,  of  an  instrument,  made  for 
the  parpose  of  granting  land  of  a  town,  was  not 
established,  not  having  been  made  below,  ia  not 
fairly  before  the  appellate  conrt 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  2,  Appeal  and  Error,  f)  107&-1120.] 

10.  BviDENCE— Ancient  iRSTBtTMEPrrB. 
Proof  of  the  identity  of  the  signers  of  an 

ancient  instrument  as  the  proprietors  ia  not  z»- 
quired  ;   it  being  presumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  20,  Evidence,  8  1614.] 

11.  Same— Declaeatigns  of  Decedent. 
Under  Gen.  St.  1902,  J  706,  providing  that 

in  an  action  by  the  representative  of  a  deceased 
penon  declarations  of  deceased,  relative  to  the 
matter  in  isaae,  may  be  received  in  evidence,  dec- 
larations of  deceased  as  to  his  title  to  land  are 
admissible  in  an  action  by  his  devisee  to  recover 
tbe  land  of  persons  claiming  that  he  had  no  ti- 
Ue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  1059.] 

Appeal  from  Superior  Court,  New  HaTen 
County;   George  W.  Wheeler,  Judge. 

Action  by  Eliza  S.  Foote  against  Cheater  A. 
Brown  and  another  to  recover  possession  of 
a  tract  of  land  and  damages.  Judgment  for 
plaintiff  on  a  verdict  that  she  recover  posses- 
sion of  the  land  and  one  dollar  damages,  and 
defendants  appeal.    Affirmed. 

The  laud  In  controversy  Is  a  strip  of  non- 
arable  land  adjoining  the  seashore,  known  as 
"Pipe  Beach,"  and  containing  about  one  acre. 
Its  chief  value  arises  from  the  large  quanti- 
ties of  shells,  seaweed,  and  mud  which  are 
cast  thereon  by  tbe  sea,  and  have,  as  is  claim- 
ed, a  market  value  and  a  substantial  value 
fbr  farm  purposes.  April  13,  1849,  George  A. 
Foote,  tbe  plaintiff's  husband,  received  a  deed 
of  a  near-by  farm,  and  with  It  Pipe  Beach- 
The  plaintiff  claimed  to  show  that  Foote  at  or 
about  the  date  of  this  conveyance  entered  Into 
the  possession  of  both  the  farm  and  said  beach 
and  continued  therein,  using  tbe  beach  In  con- 
nection with  the  farm  and  as  a  part  of  It 
until  bis  death  In  1S7S,  and  that  his  posses- 
sion and  use  of  said  beach  was  during  all 
this  time  opea,  notorious,  exclusive,  under  a 
claim  of  right,  and  adverse.  Foote  left  a  will, 
duly  probated,  which  contained  the  following 
provision  in  favor  of  the  plalutiff,  who  has 
remained  unmarried:  "Whereas,  I  have  leas- 
ed my  farm  on  which  I  now  live  to  my  son 
William  Todd  Foote,  for  five  years,  from  the 
Ist  of  January,  A.  D.  18C8,  to  the  1st  of  Jan- 
uary, 1873,  for  five  hundred  dollars  a  year 
and  other  privileges  and  perquisites  mention- 
ed In  said  lease,  now  therefore  my  will  Is  that 
in  case  of  my  death  my  wife,  Eliza  Spencer 
Foote,  shall  receive  all  the  pay  and  enjoy  all 
the  privileges  which  are  secured  to  me  in  said 
lease.  At  the  termination  of  said  lease  my 
said  wife  Is  hereby  fully  authorized  and  em- 
powered to  renew  the  same  to  my  son,  Wm. 
T.  Foote^  or  In  case  of  his  death  or  refusal  to 
renew  the  same,  then  she  may  lease  the  said 
farm  to  any  ofher  son  or  person  as  shall  seem 
best  for  her  and  her  children,  as  long  Aa  she 


remains  my  widow,  and  no  longer."  Mn. 
Foote  was  the  executrix  of  the  will  until  sbe 
resigned  In  1897,  and  her  son-in-law,  E.  IL 
Jenkins,  was  appointed  as  administrator  c  t 
a.  Upon  his  appointment  an  order  of  notice 
for  the  presentation  of  claims  was  made  On- 
ly one  claim  was  presented,  and  that  was  one 
which  Mrs.  Foote  had  personally  paid  some 
years  before  upon  demand  upon  ber.  Tbii 
claim  was  later  paid  to  her  oat  of  the  pro- 
ceeds of  tbe  sale  of  the  greater  portion  of  tbe 
farm.  No  inventory  of  the  estate  has  ever 
been  filed;  neither  has  any  account  been  filed 
by  either  Mrs.  Foote  as  executrix  or  Jenkins 
as  administrator  eta.  From  tbe  appoint- 
ment of  Jenkins  as  administrator  In  1887 
down  to  tbe  sale  of  a  portion  of  the  farm  la 
1907,  there  was  no  money  In  tbe  estate,  and 
the  Income  from  the  farm  was  Inanffldoit  at 
times  to  pay  the  taxes  and  repairs,  and  at 
the  present  time  then  Is  only  between  1100 
and  $200  In  the  estate. 

When  Foote  died,  the  farm  was  still  under 
lease  to  his  son  William,  and  leases  tliereof 
to  lilm  were  renewed  until  April  1,  WSi. 
Since  thut  time  It  has  been  leased  to  other 
parties;  the  earlier  leases  being  made  bf  the.  , 
plaintiff,  and  those  since  1899  by  JTenkhn  u 
administrator.  Tbe  plaintiff  dalmed  to  show 
that  all  of  tbe  lessees  used  and  occupied  said 
beach  as  a  part  of  the  farm,  taking  sbdls. 
seaweed,  and  mud  therefrom  for  use  on  the 
farm,  and  selling  a  part  thereof  from  time  to 
time.  Since  the  plaintiff's  removal  to  New 
Haven,  Jenkins  has  collected  the  rents  and 
disbursed  the  moneys  thus  received  In  tbe 
payment  of  taxes  and  repairs.  Mrs.  Foote, 
after  her  husband's  death,  oontinaed  to  Hre 
upon  the  farm  until  1894,  when  she  went  to 
reside  with  her  son-in-law  In  New  Harai, 
and  there  she  has  continued.  Tbe  plaintiff 
claimed  to  show  that  since  her  removal  to 
New  Haven  she  had  continued  to  manage  and 
lease  the  farm  through  her  son-in-law,  Jen- 
kins, that  he  had  done  nothing  but  carry  out 
her  directions  in  the  matter,  that  his  signa- 
ture of  certain  leases  as  administrator  was 
tbe  result  of  a  misunderstanding  and  mUtake 
on  his  part,  and  that  he  never  in  his  capacity 
as  administrator  claimed  to  have,  or  had  in 
fact,  possession  or  control  of  said  .farm,  in- 
cluding said  Pipe  Beach,  and  never  received 
anything  therefrom  except  as  agent  for  Mrs. 
Foote  and  at  her  request  The  last  lessee  of 
the  premises  held  a  lease  tmder  the  signature 
of  Jenkins  as  administrator.  Prior  to  tiie 
bringing  of  this  action,  he  released  his  Inter- 
est thereby  acquired  to  Jenkins,  administra- 
tor." This  the  plaintiff  claimed  to  show  was 
done  for  the  purpose  of  bringing  the  suit 
The  plaintiff  also  claimed  to  show  that  botb 
the  defendants  had  unlawfully  entered  on  the 
land  In  question  and  placed  a  building  there- 
on, and  that  they  were  wrongfully  contlnabi; 
in  possession  thereof. 

The  only  evidence  introduced  by  the  plain- 
tiff as  to  tihe  occupation  and  possession  of 
said    beach   by  the  defendant   Chester  A 
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Brown  was  conversation  between  him  and 
Jenkins,  In  which  Brown  told  Jenkins  that 
It  was  his  building  thereon,  and  that  he  had 
the  right  to  keep  It  there,  having  obtained 
the  permission  of  the  selectmen,  and  that 
tie  refused  to  remove  the  same;  and,  fur- 
ther, that  he  spoke  to  the  selectmen  to  se- 
cure i>ermlssIon  to  place  this  building  upon 
the  beach.  Said  Chester  testified,  but  did 
not  deny  said  conversation,  and  said  Cbee- 
ter  and  James  G.  Brown  testified  that  the 
former  asked  permission  of  the  selectmen  as 
aforesaid. 

The  defendants  offered  evidence  to  prove, 
and  claimed  to  have  proved:  That  said  Pipe 
Beach  had  been  used  for  over  60  years  and 
Tip  to  the  present  time  by  the  public  general- 
ly for  purposes  of  getting  seaweed,  shells, 
and  mud,  and  in  any  other  way  they  de- 
sired; that  such  use  was  open  and  visible; 
that,  while  said  George  A.  Foote  was  in 
the  occupation  of  his  said  farm,  he  bad  seen 
people  using  this  beach  and  had  not  object- 
ed to  such  use;  that  the  use  of  said  Foote 
of  said  beach  was  the  same  as  that  of  the 
general  public;  that  he  did  no  acta  thereon 
different  from  those  of  any  other  of  the 
public  who  desired  to  use  it;  that  In  1849 
neither  the  predecessor  In  paper  title  of 
said  Foote  nor  said  Foote  was  in  posses- 
sion of  said  beach,  but  the  possession  was  In 
the  public,  and  has  since  so  remained;  that 
the  defendant  Chester  A.  Brown,  in  company 
with  the  defendant  James  Q.  Brown,  asked 
permission  of  one  of  the  selectmen  of  Gull- 
ford  to  put  a  small  building  on  said  beach; 
that,  after  securing  the  same,  said  James,  in 
1003,  placed  a  small  building  thereon,  and 
has  used  the  same  ever  since;  and  that 
the  defendant  Chester  A.  Brown  neither  owns 
nor  has  occupied  said  building  since  it  was 
placed  on  said  beach. 

The  plaintiff  having  offered  evidence  upon 
which  to  base  a  title  by  adverse  possession, 
the  defendants  advanced  the  claim  that  ti- 
tle cannot  be  so  acquired  as  against  the  pub- 
lic whose  right  they  asserted.  They  claimed 
that  the  beach  had  been  public  or  common 
lands  and  so  used  by  the  public  from  time  im- 
memorial. To  meet  one  aspect  of  the  situa- 
tion thus  presented,  the  plaintiff  (rffered  in 
evidence,  from  the  town  records,  a  vote 
passed  April  7,  1818,  as  follows:  "Voted  that 
the  town  are  willing  the  proprietors  should 
grant  their  lands  at  the  Pipe  Beach  to  Elijah 
Leete,"  and  also  the  following  from  the  town 
records:  "We,  the  subscribers,  being  propri- 
etors In  the  Pipe  Beach,  lying  at  the  lower 
part  of  the  Long  Cove;  our  right  being  small, 
and  the  prospect  being  over  for  getting  shells, 
and  finding  it  our  duty  to  relinquish  our 
claim  to  the  beach,  for  and  In  consideration 
of  having  the  cove  drained,  and  whereas, 
Elijah  Leete  bath  undertaken  to  drain  said 
cove,  we  do  give  our  right  to  said  Leete  for 
bis  encouragement  to  drain  said  cove.  David 
Bishop.  Jonathan  Bishop.  Jared  Bishop. 
Bela  Cruttenden.    Timothy  Cnittenden.    Ab- 


ner  Stone.  Abraham  Stone.  SamL  Boblnson. 
William  Hubbard.  Daniel  Hubbard.  Eecd. 
for  record  March  23,  1818,  and  is  truly  en- 
tered.   Attest:   Saml.  Fowler,  Regr." 

The  court  instructed  the  Jury  that  there 
was  nothing  In  the  evidence  to  Justify  a  find- 
ing that  the  land  in  question  was  public  land 
or  so  used  by  the  public  from  time  imme- 
morial, and  also  that.  If  the  premises  referred 
to  In  the  records  above  recited  should  be 
found  to  be  identical  with  the  land  In  dispute, 
the  legal  effect  of  the  Instrument  of  March 
23,  1818,  was  to  vest  in  Leete  the  interest  of 
these  proprietors. 

William  T.  Foote,  a  son  of  George  A.  Foote, 
having  been  called  as  a  witness  for  the  plain- 
tiff, was  inquired  of  as  to  the  use  made  by 
his  father  of  the  beach,  and  was  then  per- 
mitted, against  objection,  to  testify  to  certain 
declarations  made  by  his  father  to  the  effect 
that  the  beach  was  a  valuable  part  of  bis  farm, 
worth  half  of  the  regular  cost,  and  that  there 
was  always  a  time  when  one  could  go  there 
and  get  manure. 

The  defendants  made  no  claim  to  title  to 
the  beach  in  themselves,  but  Justified  their 
acts  solely  under  the  public  right  therein  and 
permission  obtained  from  the  selectmen  of  the 
town. 

Robert  C.  Stoddard,  for  appellants.  Hen- 
ry 0.  White,  for  appellee. 

PKENTICB,  J.  (after  stating  the  facts  as 
above).  The  reasons  of  ai^>eal  present  in 
various  forms  certain  questions  as  to  the 
right  of  the  plaintiff  to  maintain  her  action 
even  upon  the  assumption  that  the  facts  are 
aff  claimed  by  her.  It  Is  asserted,  and  was 
unsuccessfully  asserted  belovv,  that  her  ac- 
tion must  fail  for  want  of  a  sufficient  title 
accompanied  with  the  present  right  of  pos- 
session being  shown  In  her:  (1)  Because  the 
will  of  her  husband  conferred  upon  her  no 
such  title  as  would  enable  her  to  maintain 
her  action;  (2)  because,  whatever  title  the 
will  may  have  set  out  to  her,  it  never  vested ' 
in  bee  by  reason  of  the  incompleteness  of  the 
probate  proceedings  and  the  condition  of  the 
testator's  estate  as  shown,  or  at  least  that 
the  right  of  possession  was  for  these  reasons 
never  hers;  and  (3)  because  the  acts  of  Jen- 
kins In  leading  and  managing  the  property, 
either  alone  or  In  connection  with  the  status 
of  Foote's  estate,  show  that  the  possession  of 
the  premises  was  that  of  Jenkins  as  admin- 
istrator c.  t.  a.  and  never  that  of  the  plaintiff 
in  her  own  right.  The  first  of  these  reasons 
is' Insufficient.  "The  action  of  disseisin  will 
lie  in  all  cases  In  favor  of  a  man  who  has 
ap  interest  in  lands  and  is  entitled  to  the 
possession  of  them,  whether  It  be  an  estate 
in  fee,  for  life  or  for  years,  or  for  an  Interest 
in  the  herbage  or  growing  crops;  but  the 
right  must  be  of  some  duration  and  exclu- 
sive." 1  Swift's  Dig.  p.  507.  Upon  the  for- 
mer appeal,  with  this  will  before  us,  we  said 
that  the  plaintiff  was  an  owner  of  land  in 
possession,  that  her  grievance  against  the  de- 
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tendant  was  ati  nnlawfnl  entry  and  occupa- 
tion of  land,  and  that  her  redress  was  pos- 
session and  damages.  Foote  v.  Brown,  78 
Conn.  369,  878,  62  Atl.  667.  The  tlUe  which 
came  to  Airs.  Foote  ander  her  husband's  will 
vested  In  her  Immediately  -upon  his  decease. 
Brewster  t.  McCall's  Devisees,  15  Conn.  274, 
289.  The  devise  being  a  specific  one  and  of 
the  character  it  was,  there  went  with  It  the 
right  to  the  Immediate  possession  of  the 
property.  Gen.  St  1902,  {  362;  Merwln  v. 
Morris,  71  Conn.  555,  573,  42  Atl.  855.  The 
vesting  of  the  plalptlff's  title,  together  with 
the  right  of  possession,  was  not  In  suspen- 
sion during  the  settlement  of  the  estate  of 
the  testator,  or  delayed  by  the  fact  that  the 
property  might  be  wanted  for  the  payment 
of  debts,  as  It  was  not  In  fact  Grlswold  ▼• 
BIgelow,  6  Conn.  258,  263.  The  action  of 
Jenkins  In  signing  leases  as  administrator 
and  in  collecting  the  rents,  disbursing  the 
rent  receipts  and  managing  the  property  gen- 
erally, cannot  be  said  to  show  conclusively 
that  he,  and  not  she,  was  the  party  In  pos- 
session. Those  features  of  the  situation 
were  simply  facts  to  go,  with  their  explana- 
tion and  any  other  pertinent  facts,  to  the 
jury  for  the  determination  of  the  question 
of  fact  Involved.  They  were  properly  sub- 
mitted to  the  jury,  and  the  issue  found  In 
favor  of  the  plaintitTs  contention  that  she 
was  Jenkins'  principal  In  all  that  he  did,  and 
that  his  acts  indicative  of  possession  were 
her  acts. 

The  plaintiff,  in  support  of  her  title  to  the 
l)each,  offered  in  evidence  deeds  running 
back  In  a  continuous  chain  to  1828,  and  di- 
rect evidence  that  the  parties  In  this  chain 
of  title  had  been  in  occupation  and  open, 
actual,  and  exclusive  occupation,  as  their 
own,  since  1852  during  the  ownership  of 
Foote.  No  direct  evidence  of  occupation  at 
an  earlier  date  by  any  person  in  this  line  of 
title  was  presented.  Upon  this  evidence,  the 
plaintiCT's  claim  was  that  a  record  title  to 
the  beach  was  established  In  George  A.  Foote, 
and,  if  not,  that  one  by  prescription  was 
shown.  The  court,  after  calling  the  Jury's 
attention  to  this  dual  claim,  proceeded  to  In- 
struct them  as  follows :  "It  Is  the  law  of 
this  state  that  ownership  of  real  property 
carries  a  right  of  possession  as  much  as  the 
ownership  of  personal  property,  and  owner- 
ship In  one  case  draws  after  it  possession  as 
much  as  in  the  other.  The  possession  In- 
volved in  the  fact  of  ownership  is  snfficient 
if  the  land  was  not  In  the  actual  exclusive 
occupation  of  another.  A  mere  paper  chain 
of  title  in  the  plaintiff  does  not  establish  his 
ownership  of  the  land,  unless  his  possession 
or  that  of  his  grantors  Is  shown;  but  evi- 
dence of  actual  possession  is  unnecessary,  If 
the  jury  is  satisfied,  by  documentary  or  oth- 
er evidence,  of  ownership  by  the  plaintlfCs 
predecessors  in  title,  since  title  thus  estat>- 
lished  draws  with  it  possession  in  the  ab- 
sence of  any  evidence  to  the  contrary."  To 
the  last  portion  of  these  instructions  the  de- 


fendants object  They  say  that.  In  view  of 
their  claim  that  the  public  was  In  possession 
in  1849,  when  Foote  took  his  deed  and  his 
grantor  out  of  possession,  the  Jury  must 
have  been  misled  Into  the  belief  that  be  ac- 
quired title  by  his  deed  by  the  mere  fact  of 
its  being  executed  and  delivered.  The  in- 
structions were  In  harmony  with  the  repeat- 
ed declarations  of  this  court  and  correct. 
Dawson  v.  Orange,  78  Conn.  96,  107,  61  AtL 
lOl;  Merwln  "v.  Morris,  71  Conn.  556,  673, 
42  Atl.  855;  Waterbury  Clock  Co.  v.  Irion, 
71  Conn.  254,  259,  41  Atl.  827;  Noyea  t. 
Stillman,  24  Conn.  15,  21;  Bush  v.  Bradley, 
4  Day,  298,  306.  But  the  court  did  not  stop 
with  them.  It  immediately  took  up  the  de- 
fendants' claim  from  the  situation  shown, 
and  gave  such  Insttmctions  thereupon,  in 
addition  to  those  recited,  that  the  Jnry 
could  not  have  been  misled  in  the  way  Bag- 
gested. 

In  the  course  of  its  charge,  the  conrt  read 
a  somewhat  extended  extract  from  the  opin- 
ion-in  Carney  v.  Hennessey,  74  Conn.  Ill,  49 
Atl.  910,  53  L.  R.  A.  699,  92  Am.  St  Rep. 
199,  upon  the  subject  of  title  by  prescrip- 
tion. In  the  record  this  extract  Is  made  to 
contain  the  word  "with,"  where  "wlthont" 
was  the  word  In  the  original  and  the  word 
plainly  Intended.  The  charge  is  in  a  material 
matter,  and  the  Instructions  as  thus  framed 
,  are  assigaed  as  error.  The  form  which  tlie 
instructions  are  thus  made  to  assume  is  so 
palpably  the  result  of  a  mistake  on  the  part 
of  the  stenographer,  and  not  of  the  court; 
that  error  ought  not  to  be  predicated  upon  it. 
Furthermore,  the  meaning  of  the  conrt  was 
too  plain  to  be  mistaken,  and  the  general  ten- 
or of  the  charge  such  that  the  Jury  could  not 
have  been  misled  by  an  inadvertent  Inter- 
change of  words,  If  one  there  was. 

During  the  charge  the  court  made  an  error 
In  respect  to  the  contents  of  a  deed  of  a  cer- 
tain date,  confusing  that  deed  with  an  earlier 
one.  This  error  was  later  corrected,  and  a 
correct  statement  made.  The  matter  Involved 
in  the  error  was  one  of  trifling  consequence. 
Had  it  been  of  more  serious  Importance,  the 
correction  of  the  error  would  have  removed 
all  cause  for  complaint  If  our  Jury  system 
Is  to  continue  to  be  a  practical  working  one; 
and  productive  of  reasonably  satisfactory  re- 
sults, It  must  be  given  a  chance  to  operate 
within  human  limitations  as  respects  both 
Judge  and  jury  and  have  reasonable  presnmp- 
tlons  applied  to  its  operation.  Substantial  er- 
rors will  be  committed  for  which  a  remedy 
must  l>e  given,  but  an  appellate  court  ought 
not  to  be  expected  to  create  substance  oat  of 
shadows,  to  conjure  up  errors  out  of  trifles, 
or  to  seek  for  Judicial  irregularity  by  micro- 
scopic processes,  speculative  imaginings,  or  t»- 
fined  reasoning. 

The  defendants  complain  of  the  charge  la 
80  far  as  it  relates  to  a  recovery  against  the 
defendant  Chester  A.  Brown,  saying  that  the 
Jury  were  told,  in  substance,  that  a  verdict 
could  be  rendered  against  him,  if  it  was  found 
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that  be,  In  conyersatlon,  told  Jenkins  that  he 
was  occnipylng  the  land.  What  the  court  did 
do,  and  properly  do,  was  to  receive  evidence 
of  Bald  Broom's  admissions  and  his  conduct 
without  the  premises  as  tending  to  establish 
a  participation  by  him  with  James  In  the  acts 
of  disseisin  and  to  leave  the  question  of  such 
participation  by  him  to  the  Jury,  -with  proper 
Instructions  for  their  determination.  The 
language  of  the  court  upon  this  point  was 
as  clear  and  distinct  as  it  well  could  be. 

The  Instructions  of  the  court  that  the  effect 
of  the  vote  of  the  town  and  of  the  Instrument 
of  March  23,  1818,  purporting  to  be  signed 
by  tbe  proprietors,  was  to  convey  to  Leete 
their  interest  In  Pipe  Beach,  was  not  preju- 
dicial to  the  defendants,  If  not  strictly  ac- 
curate.* Upon  the  trial  no  claim  was  made, 
as  far  as  appears,  titat  the  instrument,  not 
being  executed  as  required  of  conveyances  of 
land,  ^as  not  suflScIent  to  give  Leete  title. 
It  is  now  embodied  in  one  of  tbe  reasons  of 
appeal.  Although  the  Instrument  may  not 
have  been  safficient  to  convey  the  legal  title, 
It  was  given  for  an  expressed  consideration, 
and  conveyed  an  equitable  title  which  it 
will  be  presumed  later  drew  to  it  the  legal 
title. 

It  Is,  however,  now  urged  that  the  identity 
of  the  signers  of  this  writing  as  the  proprie- 
tors is  not  established.  This  claim  was  not 
presented  below,  and  therefore  is  not  fairly 
before  us.  If  it  were,  its  answer  would  be 
found  in  tlie  application  of  the  maxim:  "Six 
dlntnmltate  temporls  omnia  prcesumuntur 
esse  solemnlter  acta."  Dawson  v.  Orange,  78 
Conn.  96,  118,  61  Atl.  101;  Fowler  v.  Savage, 
3  Conn.  90,  98.  "God  forbid  that  ancient 
grants  and  acts  should  be  drawn  in  question, 
although  that  cannot  be  shown  which  was  at 
first  necessary  to  the  perfection  of  the  thing." 
Fowler  v.  Savage,  supra.  "Antiquity  of  time 
fortlfieth  all  titles  and  supposeth  the  best  be- 
ginning the  law  can  give  them."  Ellis  v. 
Mayor,  15  C  B.  N.  S.  52. 

The  declarations  of  Gieorge  A.  Foote,  tes- 
tified to  by  his  son,  were  admissible  under 
section  705  of  the  General  Statutes  of  1902. 
The  plaintiff  received  her  title  as  tbe  devisee 
of  tbe  declarant,  her  husband.  Iiockwood  v. 
Lockwood,  56  Conn.  106, 110, 14  Atl.  293;  Plx- 
ley  v.  Eddy.  56  Conn.  336,  340,  15  Atl.  758; 
Baxter  v.  Camp,  71  Conn.  245,  252,  41  Atl. 
803,  42  L.  R.  A.  514,  71  Am.  St  Rep.  169. 

The  remaining  matters  involved  In  tbe  rea- 
sons of  appeal  are  without  merit  and  do  not 
require  discussion. 

There  is  no  error.    All  concur. 


(n  Conn.  U7) 

Appeal  of  DUNN  et  al. 

DUNN  et  al.  v.  GRANT  et  aL 

(Supreme  Court  of  Errors  of  Connecticut    Aug. 
3,  1908.) 

1.  IHBANB  Persons— Pbopertt  —  Sale  Undeb 
Obdeb  of  Court— Liabilities  of  Consebv- 
ATOB— Remedies  Aoainst  Conservator. 
Where  a  conservator,  under  an  order  of  the 

probate  court  procured  by  her,  sold  land  of  her 


ward  at  a  much  less  price  than  It  was  worth,  for 
the  purpose  of  thereafter  buying  it  herself,  and 
the  transaction  was  completed  and  the  deed  filed 
for  record  before  the  ward's  death,  the  ward  was 
the  only  person  injured  by  the  sale,  even  though 
no  return  of  the  sale  was  made  before  her  death, 
as  such  return  was  not  necessary  to  pass  title. 
2.  Same  —  Action  fob  Fbaud  —  Action  on 
Bond — OnuuiiATiVE  Remedies. 

Where  a  conservator  fraudulently  sold  land 
of  her  ward's,  worth  $2,300  for  $1,500,  for  the 
purpose^  of  thereafter  buying  it  herself,  the  ward 
had  a  right  of  action  against  the  conservator  for 
tbe  fraud,  since  one  selling  land  under  order  of 
court  BO  as  to  defraud  the  owner  is  liable  at 
common  law  for  the  resulting  damage,  though  a 
bond  with  surety  mav  have  been  given  for  the 
proper  execution  of  the  order  of  sale ;  the  rem- 
edy on  the  bond  being  cumulative. 
8.  Abatement  and  Revival— Death  of  Pab- 
TY— Survival  of  Cause  of  Action— Fraud 
OF  Conservator— Sale  of  Wabd's  Laitd. 
Under  Pub.  Acts  1903,  p.  149,  c.  193,  pro- 
viding that  no  right  of  action  shall  be  lost  or 
destroyed  by  the  death  of  any  person,  but  shall 
survive  in  lavor  of  or  against  decedent's  execn- 
tor,  where  a  conswvator  fraudulently  sold  land 
of  her  ward  for  much  less  than  its  real  valuf, 
on  the  death  of  tbe  ward  thereafter  her  right  of 
action  survived  in  favor  of  her  executor,  and  a 
recovery  by  him  would  inure  to  the  benefit  of 
her  residuary  legatees. 

4.  Parties — Pabticulab  Capacitt— Descrip- 
tion—Executob  —  Waives  OF  Objection— 
"Real  Pabtt  in  Interest." 

In  an  action  against  a  conservator  for 
fraudulently  selling  land  of  her  ward,  afterward 
deceased,  brought  by  the  ward's  residuary  le^- 
tees,  one  of  whom  was  also  her  executor,  plain- 
tiffs were  named  in  the  suit  as  individuals,  but 
the  complaint  averred  the  probate  of  the  ward's 
will  and  the  qualification  of  said  plaintiff  as  her 
executor.  There  was  no  demurrer  on  the  ground 
that  the  executor  had  no  right  of  action  in- 
dividually; the  6nly  objection  being  taken  oral- 
ly on  final  argument.  Held  that  in  view  of 
Gen.  St.  1902,  i  621,  authorizing  tbe  coart  to 
determine  the  controversy  as  between  the  parties 
before  it  where  it  can  do  so  without  prejudice 
to  the  rights  of  others,  and  where  other  parties 
are  necessary  to  a  complete  determination  to 
order  them  to  be  brought  in,  section  622,  pro- 
viding that  no  action  shall  be  defeated  by  non- 
joinder of  parties,  and  tbat  new  parties  may  be 
added  at  any  time,_  smd  section  623,  providing 
that,  where  an  action  has  been  commenced  in 
the  name  of  the  wrong  plaintiff,  the  court  may 
allow  another  to  be  substituted  or  added  as 
plaintiff,  the  trial  court  was  warranted  in  dis- 
posing of  the  case  upon  its  merits,  and  regard- 
ing the  executor  as  a  party  of  the  record,  both 
as  an  executor  and  individually,  as  he,  being  one 
of  the  residuary  legatees,  was  a  real  party  in  in- 
terest within  Rules  of  Court,  Practice  Book 
1908,  p.  238,  i  126.  and,  if  defendant  had  de- 
sired that  he  be  made  a  party  in  his  representa- 
tive capacity,  she  could  nave  moved  to  that  ef- 
fect 

rSd.  Note. — For  eases  In  point  see  Cent  Dig. 
vol.  37,  Parties,  i  170. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5938-5939 ;   vol.  8,  p.  7779.] 

5.  Appeal  and  Ebbob— Right  of  Review- 
Persons  Agobibved— Residuabt  Legatees 
—Executor. 

Where  a  conservator,  nnd»  an  order  of  the 
probate  court  fraudulently  sold  her  ward's  land, 
the  ward  was  the  only  person  aggrieved  thereby, 
and  on  her  death  Tfer  right  of  appeal  from  the 
decrees  of  the  probate  court  passed  to  her  execu- 
tor, and  if  he  did  not  avail  himself  of  it  the 
residuary  legatees  under  her  will  could  not 

6.  Judgment  — Amendment— Nature  of  De- 
fect—Failure OF  Record  to  Show  Pro- 
ceedings. 

,  Where  a  proper  bond  with  surety  was  order- 

I  ed  and  given  by  a  conservator  prior  to, the  sale. 
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of  the  ward's  land  under  order  of  the  probate 
court,  and  a  proper  finding  of  the  necessity  for 
a  sale  was  made  before  the  order  of  sale  was 
passed,  that  these  facts  did  not  appear  upon  the 
original  recflrd  of  the  proceedings,  but  were  sub- 
sequently added  by  amendment,  i>ending  an  ap- 
peal, did  not  render  the  decree  void,  and  the  de- 
fect was  cured  by  the  amendment,  since  every 
court  of  record  has  inherent  power  to  make  ito 
record  speak  the  truth. 

(Ed.  Note.— For  case!)  in  point,  see  Cent  Dig. 
vol.  80,  Judgment,  {  599.] 

7.  IRSANB  Persons— Pbopbbtt— Proceedings 
FOE  Sau>— Inconsistent  Findings. 

In  proceedings  by  a  conservator  for  the 
sale  of  her  ward's  land,  a  paragraph  in  a  draft 
finding,  filed  by  the  conservator,  stating  that 
whether  there  were  claims  againt  the  ward's 
estate  at  her  decease  did  not  appear,  which  was 
marked  "proven"  by  the  trial  court,  was  not  In- 
consistent with  the  statement  in  the  findings  as 
finally  made  up  that  she  owed  no  debts  at  her 
decease  and  had  been  incompetent  to  contract 
debts  for  a  period  before  that  time,  as  the  par- 
agraph marked  "proven"  referred  only  to  the 
evidence  then  before  the  court,  while  the  latter 
statement  gave  the  court's  conclusion  from  all 
the  evidence. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Howard  J.  Curtis,  Judge. 

Appeal  by  Francis  Dnim  and  others  from 
decrees  of  the  court  of  probate,  and  action 
by  Michael  Dunn  and  others  against  Mar- 
garet Grant  and  others,  for  an  injunction, 
damages,  and  other  relief.  The  two  causes 
were  tried  together  In  the  superior  court 
From  a  judgment  affirming  the  probate  de- 
crees, said  appellants  Francis  Dunn  and 
others  appeal,  and  from  a  judgment  for 
plaintiffs  in  the  second  action  for  damages, 
defendants  therein  appeal.  .  Both  judgments 
affirmed. 

Terrence  F.  Carmody,  for  appellants.  John 
O'Neill  and  William  Kennedy,  for  appellees. 

BALDWIN,  C.  J.  In  August,  1901,  a  con- 
servator of  Hanora  Dalton,  a  widow  about 
74  years  old,  living  in  Naugatuck,  was  ap- 
pointed by  the  court  of  probate  for  the  dis- 
trict of  Naugatnck,  and  from  that  time  to 
her  death,  which  occurred  June  10,  1907, 
she  was  Tery  weak  mentally  and  physically. 
In  1898  she  had  made  a  will,  making  a  spe- 
cific bequest  to  Michael  Dunn,  a  son-in-law, 
naming  him  as  sole  executor,  and  giving  her 
residuary  estate  to  him  and  his  three  minor 
children,  Francis,  Hanora,  and  Lorett,  who 
were  her  grandchildren  and  only  living  de- 
scendants. Michael  and. his  daughters  lived 
in  Pennsylvania.  Francis  lived  with  Mar- 
garet Grant  of  Naugatuck,  who  was  a  niece 
of  Mrs.  Dalton,  and  who  knew  the  contents 
of  the  will.  In  1905  she  succeeded  to  the 
conservatorship,  and  took  Mrs.  Dalton  to  her 
own  bouse,  where  she  kept  her  till  her  death. 
In  January,  1907,  she  filed  an  account  as 
conservator,  which  was  accepted,  showing  a 
balance  due  her,  mostly  for  necessaries  fur- 
nished, of  about  $500.  Mrs.  Dalton  had 
owned  a  homestead  In  Naugatuck  for  many 
years,  which  at  this  time,  as  Margaret  Grant 
well  knew,  was  worth  $2,300,  and  was  sub- 
ject to  mortgages  of  $500,  executed  by  pre- 


ceding conservators.  On  May  27,  1907,  her 
conservator  applied  to  the  court  of  probate 
for  an  order  of  sale  of  this  real  estate.  It 
could  not  be  beneficially  divided  for  purposes 
of  sale,  and  it  was  reasonably  necessary  to 
sell  the  whole  of  it  She  was  asked  by  the 
judge  of  probate  If  there  were  any  Interested 
parties  out  of  the  state,  and  told  him  that 
there  was  a  son-in-law,  Michael  Dunn,  whose 
residence  she  did  not  know.  This  was  true, 
but  she  knew,  tltat  she  could  learn  it  by  ask- 
ing Francis  Dunn.  May  31,  1907,  was  then 
set  by  the  court  for  the  hearing,  and  notice 
ordered  and  given  by  publication  in  a  local 
newspaper.  No  one  appeared  on  the  day 
named,  except  the  conservator,  and  an  order 
of  sale  was  passed.  Shortly  before,  the 
judge  of  probate  had  told  Francis  Dunn  that 
such  a  hearing  was  to  take  place,  and  asked 
him  to  notify  his  father.  Francis  replied 
that  he  would,  but  he  did  not  The  conserva- 
tor requested  Francis,  who  was  then  nearly 
of  age,  to  appear,  but  he  refused.  Michael 
Dunn  and  his  daughters  knew  nothing  of 
the  application  until  after  June  10th.  In 
May  and  June,  Hanora  Dalton  was  very 
weak  and  obviously  near  death.  The  con- 
servator was  aware  of  this,  and  desired  to 
hurry  through  a  sale  while  Mrs.  Dalton 
was  alive,  and  also  before  Michael  Dunn 
and  his  daughters  came  to  Naugatuck  on  a 
visit  which,  as  she  knew,  they  planned  to 
make  In  July.  She  had  conceived  a  scheme 
of  selling  the  land,  free  of  incumbrances,  for 
$1,500,  to  some  person  with  whom  she  might 
have  an  understanding  that  he  was  to  recon- 
vey  to  her  personally  for  the  same  sum,  and 
induced  one  Moulthrop,  who  was  ignorant  of 
its  value,  to  purchase  it  on  June  8tfa,  on 
those  terms  and  with  that  understanding. 
It  did  not  appear  that  he  knew  that  ttils 
would  be  injurious  to  Mrs.  Dalton  or  profit- 
able to  Margaret.  She  made  no  reasonable 
effort  to  obtain  a  purchaser  at  a  reasonable 
price,  and  acted  negligently  and  fraudulent- 
ly, in  thus  selling  to  Moulthrop.  With  rea- 
sonable efforts  she  could  have  sold  it  for 
$2,300.  He  tpok  Immediate  possession,  but 
paid  her  only  $500,  with  which  she  dis- 
charged the  mortgages.  The  deed ,  to  bim 
was  filed  by  her  for  record  on  June  10th,  and 
about  two  hours  afterward  Mrs.  Dalton  died. 
On  June  8th  the  conservator  filed  in  the 
court  of  probate  an  account,  which  was  ac- 
cepted on  that  day,  showing  the  receipt  of 
$1,500  for  the  land  sold,  and  crediting  her- 
self with  the  $500  paid  on  the  mortgages, 
and  other  proper  items.  The  balance  stated 
as  due  from  her  was  $166.12.  The  judge  of 
probate  knew  nothing  of  the  value  of  the 
land,  except  what  the  conservator  told  him. 
On  June  14th  she  filed  a  return  of  the  sale 
to  Moulthrop.  A  few  days  later  the  will  was 
admitted  to  probate,  and  Michael  Dunn 
qualified  as  executor.  His  three  chlldroi, 
who  are  the  sole  heirs  at  law  of  Hanora 
Dalton,  appealed  from  the  several  decrees 
of  the  court  of  probate  relative  to  the  ap- 
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pointment  and  prooeedlnga  of  Margaret 
Grant  as  conservator,  and  on  the  same  day 
Joined  with  him  in  a  suit  against  her  and 
Moulthrop,  charging  them  with  frandnlent 
conspiracy  to  cheat  Hanora  Dalton  and  the 
plaintiffs  l^  obtaining  the  title  to  the  real 
estate  of  Mrs.  Dalton  for  an  Inadequate  con- 
sideration. The  plaintiffs  were  named  in  the 
writ  simply  as  indlvldnals,  bnt  in  the  com 
plaint  It  was  averred:  That  Hanora  Dalton 
<iled  testate;  that  her  will,  a  copy  of  which 
was  annexed,  had  been  dnly  probated;  that 
Michael  Dunn  had  dnly  qualified  as  execu- 
tor ;  that  the  plaintiffs  were  the  persons  de- 
scribed In  the  will,  and  the  only  heirs  of 
Mrs.  Dalton;  and  that  she  had  no  creditors 
at  the  time  of  her  decease.  All  the  allega- 
tions of  the  complaint  were  found  true  In 
the  Judgment  file,  except  that  as  to  a  frand- 
nlent conspiracy.  As  to  this,  It  was  found 
that  there  was  no  such  conspiracy;  Moul- 
throp not  being  chargeable  with  any  frandn- 
lent Intent,  although  Margaret  Grant  was. 

The  only  person  whom  the  law  can  recog- 
nize as  Injured  by  the  sale  was  Hanora  Dal- 
ton. The  transaction  was  complete,  and  the 
deed  filed  for  record,  before  her  death.  No 
letum  of  sale  was  necessary  to  pass  the  ti- 
tle. Bryan  v.  Hlnman,  6  Day,  211.  She  had 
a  right  of  action  against  Margaret  Orant  for 
the  damage  resulting  from  the  fraud  of  the 
latter  in  selling  what  was  worth.  $2,800  for 
$1,500.  One  who  sells  land  under  order  of 
court,  on  such  terms  as  to  defraud  its  owner. 
Is  liable  to  him  at  common  law  for  the  re- 
sulting damage,  notwithstanding  a  bond  with 
surety  may  have  been  given  for  a  proper  ex- 
ecution of  the  order.  The  remedy  on  the 
bond  is  cnmulatlve,  not  exclusive.  Mrs.  Dal- 
ton's  right  of  action  survived  In  favor  of 
Michael  Dunn  as  the  executor  of  her  will. 
Pub.  Acta  1903,  p.  149,  c.  193.  A  recovery  by 
him,  since  she  died  owing  no  debts,  would 
inure  to  the  benefit  of  him  and  his  three  chil- 
dren, as  her  residuary  legatees.  They  joined 
with  him  In  an  action  for  the  damages  suf- 
fered by  Mrs.  Dalton,  and  also  for  equita- 
ble relief.  While  the  writ  does  not  describe 
him  as  executor,  the  complaint  does.  There 
was  no  demurrer  on  the  ground  that  he  sued 
Individually  and  had  no  right  of  action  as 
snch.  The  only  objection  on  that  score  was 
taken  orally  on  the  final  argument,  and-  the 
court  was,  under  the  circumstances,  well  war- 
ranted in  disposing  of  the  cause,  as  it  had 
been  tried,  upon  the  merits,  and  regarding  Mi- 
chael Dunn  as  a  party  on  the  record,  both  as 
an  executor  and  an  individual.  The  practice 
act  and  the  rules  framed  under  It  swept 
away,  In  furtherance  of  the  attainment  of 
substantlai  Justice,  all  the  mere  technicalities 
of  the  common  law  in  regard  to  making  and 
describing  parties  to  actions.  Bowen  v.  Na- 
tional Life  Ass'n,  63  Conn.  460,  476,  27  Atl. 
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1058.  Michael  Dunn,  Individually,  as  one  of 
the  four  residuary  legatees,  was  a  real  party 
In  Interest  witliin  the  meaning  of  the  rules 
of  court  Practice  Book  1908,  p.  238,  |  126. 
If  Margaret  Grant,  who  is  the  only  party,  ap- 
pealing from  the  judgment  for  damages,  had 
wislied  to  make  him  assume  more  explicitly 
the  additional  position  of  an  executor,  on  the 
face  of  the  papers,  she  could  have  moved  to 
that  effect     Gen.  St  1902,  {{  621.  622,  623. 

If  any  one  was  aggrieved  by  any  of  the 
decrees  of  the  court  of  probate,  it  was  Han- 
ora Dalton,  for  all  were  passed  before  her 
death.  Her  right  of  appeal  passed  to  her 
executor,  but  he  has  not  seen  fit  to  avail  him- 
self of  it  His  children  could  not  In  their 
motion  for  an  appeal,  they  alleged  that  the 
return  of  sale  was  accepted  and  approved  by 
the  court  of  probate  on  June  14th,  which  was 
after  the  death  of  Mrs.  Dalton.  This,  if 
true,  gave  them  as  her  heirs  at  law  and  resid- 
uary devisees  a  right  of  appeal  from  the  de- 
cree. Their  reasons  of  appeal  reiterated  this 
statement,  but  it  was  traversed  and  has  been 
found  untrue.  All  the  other  decrees,  as 
against  the  appellants,  were  good,  because 
they  were  not  legally  aggrieved  by  them.  The 
result  to  which  the  superior  court  came  there- 
fore was  right,  and  it  is  unnecessary  to' in- 
quire whether  they  were  fully  Justified,  since 
there  was  no  appeal  from  any  of  them  by 
the  only  party  who  could  challenge  their  va- 
lidity, the  executor. 

The  finding  shows  that  while  a  proper  bond 
with  surety  was  ordered  and  given  by  the 
conservator,  and  a  proper  finding  of  the  ne- 
cessity for  a  sale  made,  before  the  order  of 
sale,  was  passed,  these  facts  did  not  appear 
upon  the  original  record  of  the  proceedings, 
but  were  added  by  amendment,  pending  the 
appeaL  Their  omission  did  not  render  the 
decree  void,  and  the  defect  was  effectually 
cured  by  the  amendment  Bvery  court  of  rec- 
ord has  Inherent  power  to  make  the  history 
which  it  keeps  of  its  proceedings  speak  the 
truth.  Tyler  v.  Aspinwail,  73  Conn.  493,  496, 
47  Atl.  755,  54  L.  B.  A.  768;  Taylor  V.  Gil- 
lette, 52  Conn.  216,  21& 

A  paragraph  in  a  draft  finding  filed  by  Mar- 
garet Grant  was  marked  "proven"  by  the 
trial  court,  which  states  that  whether  there 
were  claims  against  Mrs.  Dalton's  estate  at 
the  time  of  her  decease  did  not  appear.  This 
la  not  inconsistent  with  the  statement  in  the 
finding,  as  finally  made  up,  that  she  owed  no 
debts  at  that  time,  and  had  been  incompetent 
to  contract  debts  since  August  16,  1901.  The 
paragraph  parked  "proven"  refers  to  the  evi- 
dence before  the  court  The  statement  in  the 
finding  gives  the  conclusion  of  the  court  from 
the  evidence,  and  all  the  evidence. 

There  Is  no  error  on  either  appeal.  In  tbia 
opinion  the  oth»  Judges  concurred. 
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In  N  KEENE'S  ESTATE. 

(Supreme  Court  of  Pennaylvania.    May  11, 
1908.) 

1.  JuDOMBirT  —  FoBiaoi  Dbcibion  — Res  Ju- 
dicata. 

Where  the  construction  of  the  residuary 
clause  in  a  will  as  it  affected  tbe  ultimate  inter- 
est of  legatees  was  not  before  the  court  for  con- 
sideration on  prior  appeals,  nothing  decided 
therein  concluded  the  rights  of  tbe  persons  en- 
titled to  a  distribution  of  such  residuary  estate. 
[Ed.  Note.— For  cases  in  nolnt,  see  Cent.  Dig. 
vol.  30,  Judgment,  IS  128&-1268.] 

2.  WUXS  —  CORSIBtlCTIOH  —  Pabtiai.    Iims- 
TAOT. 

A  will  will  not  be  construed  so  as  to  create 
an  intestacy  with  reference  to  a  part  of  testa- 
trix's propoty  if  such  result  can  be  avoided  by 
reasonable  interpretation,  especially  where,  after 
having  made  specific  I>e<]uest8  and  devises  cov- 
ering a  large  part  of  the  estate,  there  is  a  clause 
disposing  of  the  residue. 

[Ed.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  (  964.] 

8.  BAinD— "CoNDrnoNB." 

Testatrix  bequeathed  the  income  of  $30,000 
to  her  niece  for  life,  and,  after  her  death,  to  her 
children,  if  any,  absolutely,  but,  if  she  died  with- 
out issue,  the  principal  to  go  to  two  brothers 
named,  the  interest  only  for  their  use  and  to 
their  children,  lawful  issue,  absolutely.  The 
will  also  contained  a  clause  bequeathing  the 
residue  to  the  niece,  snbject  to  the  same  condi- 
tions as  the  legacy,  the  interest  to  be  used  for 
her  benefit  for  lice,  the  principal  to  go  to  her 
children,  lawful  issue,  absolately,  but,  if  she 
died  unmarried,  she  should  have  power  to  devise 
it  to  whichever  of  her  brothers  she  considered 
most  worthy  to  inherit,  the  interest  only  to  go 
to  them,  the  principal  to  their  children.  The 
niece  died  without  issue  and  without  having  ex- 
ercised tbe  power  of  appointment.  Held,  that 
the  principal  of  the  residue  passed  to  the  cliil- 
dren,  lawful  issue,  of  the  two  brothers  who  took 
the  $30,000  legacy  absolutely ;  the  word  ."con- 
ditions," as  used  in  the  residuary  clause,  l>eing 
construed  to  mean  the  same  as  "provisions"  un- 
der which  the  niece  took  the  pecuniary  legacy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1394-1400.] 

4.    POWEBS  —  EXXBCISB  —  RiOHTB  Of  BEKBR- 
CIARIE8. 

Fofiuble  beneficiaries  In  tbe  event  of  a  dis- 
cretionary power  being  exercised  in  their  favor 
can  claim  no  rights  as  cestnis  que  trustent  be- 
fore the  exercise  of  the  power. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Judicial  Bcconntiog  by  EH  Kirk  Price, 
as  executor  of  the  will  of  Ellen  Mitchell,  de- 
ceased, in  which  the  executor  claimed  tbe 
right  to  distribute  the  balance  of  the  estate 
of  Sarah  Lukens  Keene  of  which  decedent 
Mitchell  had  enjoyed  the  income  for  life  to 
Mrs.  Mitchell's  residuary  legatee,  the  Keene 
Home,  and.  In  case  this  claim  should  not  be 
sustained,  that  one-quarter  interest  passed  on 
the  death  of  testatrix,  Mitchell,  to  tbe  next 
of  kin  of  Sarah  Lukens  Keene,  as  intestate 
property.  Both  claims  were  rejected  by  the 
auditing  judge,  who  awarded  the  net  balance 
for  distribution  to  the  issue  of  James  Bryden 
Keene's  children  or  their  legal  representa- 
tlves,  and  exceptions  to  the  adjudication  be- 
ing dismissed,  and  the  adjudication  confirm- 
ed by  the  court  In  banc,  the  executor  appeals 


and  assigns  error  In  tbe  dlsmlflsal  of  exeep- 
tlons  to  the  adjudication.    Affirmed. 

Exception  to  adjudication.  From  tbe  ad- 
judication it  appeared  that  the  testatrix  died 
May  11,  1866,  leaving  a  will  dated  November 
18,  1843,  duly  probated,  whereby,  after  mak- 
ing certain  specific  bequests  to  her  nleoe^  El- 
len Keene  (afterwards  the  wife  of  Dr.  S.  B. 
Wylle  Mitchell),  she  provided  as  follows:  "I 
also  bequeath  to  this  dear  niece  (tbe  only 
surviving  daughter  of  my  brother,  Jeaae  Lu- 
kens Keene,  deceased),  whom  I  have  edacat- 
ed,  the  sum  of  thirty  thousand  dollars,  to  be 
invested  In  ground  rents,  or  bonds  and  mort- 
gages on  real  estate,  the  interest  to  be  paid 
to  her  only,  or  her  power  of  attorney,  wheth- 
er married  or  single,  during  her  life,  and  aft- 
er her  death  to  her  children,  if  any,  abaolote- 
ly ;  but  if  she  dies  without  issue,  tbe  princi- 
pal to  go  to  her  brothers,  Henry  and  James, 
namely,  the  aforesaid  investmeat  of  thirty 
thousand  dollars  in  ground  rents  and  b<Mids 
and  mortgage,  the  interest  only  for  their 
uses ;  but  to  their  children,  lawful  issue,  ab- 
solutely. But  if  she  marries  without  my  con- 
sent, or  after  my  death,  to  any  person  whom 
I  did  not  approve  during  my  life,  tbea  tills 
devise  shall  be  null  and  void,  and  sbe  shall 
only  receive  ten  thousand  dollars,  subject  to 
the  same  Investment  of  ground  rents  or  bond 
and  mortgage,  the  Interest  only  to  be  paid  to 
her  alone,  or  her  power  of  attorney,  and  after 
her  death  to  her  children  absolutely.  I  have 
made  this  clause,  not  from  any  fear  of  its 
probable  necessity,  but  from  prudence  and 
precaution.  If  she  dies  without  lawful  hi- 
Bue,  thlB  sum  to  go  to  her  brothers  In  tbe 
same  manner  as  specified  above  In  the  larger 
sum."  The  residuary  clause  of  the  will  U  as 
follows:  "The  residue  of  my  estate,  real  and 
personal,  I  give  and  Jjequeath  to  my  dear 
and  affectionate  niece,  Ellen  Keene,  subject 
to  the  same  conditions  as  my  legacy  of  tlilr- 
ty  thousand  doilars  specified  in  a  former  part 
of  this  instrument,  the  principal  to  be  invst- 
ed  in  ground  rents  or  in  the  bank  stoc^  con- 
sidered safe,  but  preferable  in  bond  and 
mortgage  on  real  estate,  the  interest  to  be  en- 
joyed by  her  during  her  life,  the  principal  to 
devolve  to  her  children,  lawful  issue,  abso- 
lutely ;  if  she  dies  unmarried,  she  has  power 
to  devise  it,  to  whichever  of  her  brothers  she 
will  consider  most  worthy  to  Inherit  her  be- 
quest and  mine,  tlie  interest  only  to  them,  to 
their  children,  lawful  issuOi  absolutely." 

Tbe  testatrix  was  survived  by  her  niece, 
the  said  Ellen  Keener  who  had  married  Dr. 
Mitchell  in  her  aunt's  lifetime  and  with  her 
approval,  two  nei>hews,  Henry  Edgar  Keene 
and  Lenox  R.  Keene,  brothers  of  Mrs.  Mitdi- 
ell,  and  six  children  of  another  nephew, 
James  Bryden  Keene,  a  deceased  brother  of 
Mrs.  Mitchell.  The  two  survlvliig  brotbers 
died  in  the  lifetime  of  Mrs.  Mitchell,  Henry 
without  issue,  Lenox  leavtog  two  childreo, 
both  of  whom  also  died  in  Mrs.  Mitchell's 
lifetime,  one  leaving  Issue  who  survived  her. 
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All  the  children  of  her  brother  James  also 
died  In  ber  lifetime,  but  some  left  Issue  still 
living.  Mrs.  Ml-tcbell  survived  her  husband 
and  died  without  Issue  February  12,  1005, 
and  without  being  able  to  exercise  her  power 
of  appointment  of  the  residue  of  her  aunt's 
estate,  which  limited  her  selection  to  her 
brothers  and  their  children,  all  of  whom  had 
died  In  her  lifetime,  but  leaving  a  will,  upon 
which  letters  testamentary  were  granted  to 
Ell  Kirk  Price,  the  executor  therein  named, 
and  whereby,  after  making  sundry  specific 
bequests,  all  of  which  have  been  paid,  she 
left  the  residue  of  her  estate  to  the  Keene 
Home,  a  charity  created  by  another  provision 
of  her  aunt  Sarah  Lukens  Keene's  will.  Up- 
on Mrs.  Mitchell's  death  ber  executor  filed  an 
account  of  ber  administration  of  the  residue 
of  Sarah  Lukens  Keene's  estate,  of  which 
she  had  "enjoyed"  the  "Interest"  "during  her 
life,"  as  provided  in  her  aunt's  will,  and  at 
the  audit  claimed  on  behalf  of  the  Keene 
Home,  Mrs.  Mitchell's  residuary  legatee,  the 
entire  balance  for  distribution,  or,  if  it 
should  be  held  that  an  intestacy  of  the  prin- 
cipal of  the  residue  under  Sarah  Lukens 
Keene's  will  had  occurred,  a  one-quarter  in- 
terest in  the  balance  as  the  legal  representa- 
tive of  one  of  the  four  shares  which  would 
have  passed  to  her  next  of  kin  at  the  death 
of  the  testatrix.  The  auditing  Judge  rejected 
both  claims  and  awarded  the  entire  net  bal- 
ance for  distribution  to  the  issue  of  James 
Bryden  Keene's  children  or  their  legal  repre- 
sentatives. Exceptions  to  the  adjudication 
were  dismissed,  and  the  adjudication  was 
confirmed  absolutely  by  the  court  In  banc. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ, 

William  A.  Glasgow,  Jr.,  for  appellants. 
George  L.  Crawford,  for  appellees. 

ELKIN,  J.  In  1843,  Sarah  Lukens  Keene, 
an  intelligent  and  discriminating  person,  be- 
ing possessed  of  an  ample  fortune,  made  a 
will,  wrote  It  herself,  disposing  of  her  estate, 
consisting  of  real  and  personal  property.  She 
died  in  1866,  and  her  will  was  in  due  time 
admitted  to  probate.  It  has  been  the  cause 
of  much  litigation  as  will  appear  by  reference 
to  our  own  cases,  which  show  that  in  one 
form  and  another  questions  Involving  the  real 
or  supposed  rights  of  persons  directly  or  con- 
tingently interested  in  its  provisions  have 
arisen  In  three  different  proceedings.  It  was 
suggested  at  the  argument  that  the  question 
now  raised  had  already  been  decided  by  this 
court'  in  the  former  cases,  and  Is  therefore 
les  adjudlcata.  We  have  concluded,  however, 
after  a  careful  examination  of  our  former 
cases,  that  the  construction  of  the  residuary 
clause  as  It  affects  the  ultimate  interests  of 
legatees  was  not  before  the  court  for  con- 
sideration, and  nothing  decided  in  those  cas- 
es Is  conclusive  of  the  rights  of  the  parties 
here.    It  Is  true  that  some  of  the  views  ex- 


pressed by  the  learned  Justices  who  wrote 
the  opinions  in  the  former  cases  relate  to  the 
construction  of  the  residuary  clause,  but 
nothing  therein  decided  was  Intended  to  be  a 
final  determination  of  the  rights  of  ultimate 
residuary  legatees.  That  the  question  now 
raised  is  a  close  one,  not  free  from  difficulty, 
and  that  the  clauses  of  the  will  under  con- 
sideration are  susceptible  of  several  differ- 
ent interpretations,  radically  differing'  in  re- 
sults, is  made  apparent  by  a  review  of  the 
decisions  of  this  court,  the  opinions  of  the 
courts  below,  and  the  argument  of  learned 
counsel  In  dealing  with  this  subject  In 
Keene's  Appeal,  60  Pa.  504,  the  only  question 
decided  was  that  the  petitioner,  who  claim- 
ed to  have  a  possible  or  contingent  interest 
under  the  will,  had  no  such  present  interest, 
immediate  or  remote,  as  to  give  him  standing 
to  require  an  accounting  and  settlement  of 
the  estate.  This  case  was  decided  in  18C9,  at 
which  time  Mr.  Justice  Agnew,  forecasting 
the  difficult  questions  that  might  subsequent- 
ly arise,  but  nothing  in  that  case  demanding 
their  decision  then.  In  delivering  the  opinion 
of  the  court,  said :  "It  is  not  necessary  that 
we  should  determine  the  rather  difficult 
question  what  ultimate  interest  in  the  estate 
of  Sarah  L.  Keene  the  appellant  might  take 
under  the  will." 

In  Austin  Keene's  Appeal,  64  Pa.  268,  the 
petitioner  taking  advantage  of  the  act  of 
1869,  passed  after  the  opinion  in  the  former 
case  had  been  handed  down,  and  evidently 
intended  to  give  relief  from  the  consequences 
of  that  decision,  filed  his  petition  as  an  al- 
leged owner  of  a  contingent  interest  In  the 
personal  property  of  the  testatrix,  asking  for 
a  citation  requiring  the  executrix  to  file  an 
account  The  court  below  dismissed  the  peti- 
tion and  refused  the  citation.  On  appeal  this 
court  reversed  the  decree  of  the  court  below, 
and  in  doing  so  pointed  out  that  under  the 
act  of  1869,  which  in  terms  gave  the  owner  of 
any  contingent  Interest  In  the  personal  prop- 
erty of  a  decedent  the  right  to  require  an  ac- 
counting, the  petitioner  had  a  standing  to  ask 
for  a  citation  for  this  purpose.  The  only  ques- 
tion before  the  court  in  that  ease  was  wheth- 
er, under  any  of  the  provisions  of  the  will, 
the  petitioner  had  such  a  possible  contingent 
interest  as  to  give  him  standing  under  the  act 
to  require  an  accounthig.  It  was  decided  that 
be  had,  and  in  arriving  at  that  conclusion 
the  court  reviewed  the  situation  as  it  then 
appeared,  freely  discussing  several  possible 
contingencies  that  might  arise,  but  did  not 
undertake  to  finally  determine  the  ultimate 
interests  of  the  residuary  legatees.  Mr.  Jus- 
tice Sharswood,  who  delivered  the  opinion 
of  the  court  In  that  case,  and  whose  views 
on  any  question  of  law  are  always  entitled 
to  most  respectful  consideration,  did  discuss 
many  contingencies  that  might  arise  In  th^ 
final  distribution  of  the  estate,  and  suggested 
that  if  Ellen  Keene  Mitchell  should  die  with- 
out issue  or  without  exercising  the  power  of 
appointment,  which  she  did,  there  would  be 
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an  Intestacy  as  to  tbe  resldnoin  which  would 
to  to  the  next  of  kin.  It  la  clear,  however, 
that  this  was  Intended  only  as  an  expression 
of  opinion  on  the  possible  and  probable  in- 
terpretations of  the  residuary  clause  when 
that  question  should  arise,  and  was  not  In- 
tended to  be  a  final  conclusive  determination 
of  the  rights  of  the  parties  either  presently 
or  remotely  Interested. 

In  Brock's  Appeal,  1  Fenny.  86,  a  different 
question  arose,  although  Incidentally  the  In- 
terpretation of  the  will  was  involved.  Cer- 
tain real  estate  of  which  Sarah  Lukens 
Keene,  the  testatrix,  died  seised,  was  situate 
In  Blair  county,  and  the  surviving  executrix 
as  testamentary  trustee  under  a  decree  of 
the  orphans'  court  of  that  county  sold  the 
same  nnder  the  act  of  1853.  Upon  a  distribu- 
tion of  the  proceeds  arising  from  that  sale 
several  claimants  appeared,  among  others 
Brock,  who  claimed  a  right  to  participate  In 
the  dlstributloa  His  claim  arose  in  the  fol- 
lowing manner:  Henry  Edgar  Keene,  a 
nephew  of  the  testatrix,  and  brother  of  Ellen 
Keene  Mitchell,  died  in  1876,  never  having 
had  any  children,  and,  no  doubt,  acting  on 
the  theory  that,  inasmnch  as  these  lands 
had  not  been  specifically  devised  in  the  wUl 
of  his  aunt,  there  was  as  to  that  particular 
real  estate  an  Intestacy,  be  therefore  by  will 
devised  his  interest  therein  as  an  absolute 
estate  to  his  wife,  who  subsequently  con- 
veyed the  same  in  fee  to  Brock.  Counsel  for 
Brock  contended  that  the  testatrix  died  in- 
testate as  to  these  lands,  and  that  his  pred- 
ecessor In  title,  Henry  Edgar  Keene,  In  the 
distribution  Inherited  as  next  of  kin  a  one- 
fourth  interest  In  them.  The  learned  court 
below.  President  Judge  Dean  presiding,  held 
that  there  was  no  intestacy,  disallowed  the 
claim  of  Brock,  and  awarded  the  fund  to  the 
children  and  issue  of  Lenox  R.  Keene  and 
James  Bryden  Keene.  Why  the  fund  was 
awarded  to  the  children  and  issue  of  the  two 
brothers  named  does  not  appear  in  the  report 
of  the  case,  and  we  have  no  means  of  know- 
ing why  these .  particular  children  were 
awarded  the  fund.  The  case  turned  on  the 
right  of  Brock  to  participate,  and  not  on 
questions  arising  between  the  Keene  heirs. 
On  appeal  this  court,  affirming  the  court  be- 
low, said:  "The  language  of  the  will  limit- 
ing the  Interest  of  Henry  E.  Keene  to  a  life 
estate  is  sufficiently  clear.  The  fund  In  con- 
tention is  disposed  of  In  the  residuary  clause. 
Henry's  Interest  being  thus  restricted,  he  had 
none  in  the  residuary  estate  to  devise  to  bis 
wife  and  she  none  to  assign  to  appellant" 
As  the  situation  then  stood,  it  was  determin- 
ed that  there  was  no  intestacy  as  to  the  real 
property  of  the  testatrix,  certainly  none  aris- 
ing from  failure  to  specifically  devise  the  real 
estate  In  question,  and  that  the  entire  estate, 
not  specifically  bequeathed  or  devised,  passed 
Into  the  residuum  to  be  disposed  of  nnder  the 
residuary  clause.  While  this  case  is  au- 
thority for  the  proposition  that  the  estate  of 
the  testatrix  was  disposed  of  by  her  will 


either  In  specific  bequests  and  devises,  or  by 
passing  Into  the  resldumn,  and  Is  strongly 
persuasive  that  an  Intestacy  could  not  occur 
nnder  the  provisions  of  the  residuary  clause, 
yet  that  exact  question  was  not  before  the 
court,  and  was  not,  therefore,  finally  decided. 
We  are  now  confronted  with  the  precise 
"difficult  question"  suggested  In  Keene's  Ap- 
peal, in  1869,  discussed,  but  not  decided,  in 
Austin  Keene's  Appeal  in  1870,  and  consider- 
ed, but  not  finally  determined.  In  Brock's  Ap- 
peal in  1881.  What  did  the  testatrix  mean 
when  she  said  in  the  residuary  clause  of  her 
will,  "The  residue  of  my  estate,  real  and  per- 
sonal, I  give  and  bequeath  to  my  dear  and 
affectionate  niece,  Ellen  Keene,  subject  to  the 
same  conditions  as  my  legacy  of  thirty  thou- 
sand dollars,  sjjeclfled  in  a  former  part  of 
this  instrument,  the  principal  to  be  invested 
in  ground  rent  or  in  the  tank  stock  consider- 
ed safe,  but  preferable  in  bond  and  mortgage 
on  real  estate,  the  interest  to  be  enjoyed  by 
her  during' her  life,  the  principal  to  devolve 
to  her  children,  lawful  issue,  absolutely;  If 
she  dies  unmarried  she  has  power  to  devise  it 
to  whichever  of  her  brothers  she  will  con- 
sider most  worthy  to  Inherit  her  bequest 
and  mine,  the  interest  only  to  them,  to  their 
children,  lawful  issue,  absolutely"?  While 
the  question  involved'  here  grows  out  of  a 
difitributl(Hi  of  the  personal  property  in  the 
residue  of  the  estate,  and  depends  largely 
upon  the  construction  of  the  residuary  clause, 
yet  there  are  other  clauses  which  must  be 
taken  into  consideration  in  arriving  at  a 
proper  construction  of  the  residuary  clause. 

Four  different  constructions  are  suggested 
as  possible  under  these  clauses  of  the  will: 
First,  that  an  absolute  estate  vested  In  the 
favorite  niece,  Ellen  Keene  Mitchell ;  second, 
that  Ellen  Keene  Mitchell  took  a  life  estate 
with  remainder  to  her  children,  if  any,  and 
on  her  death  without  Issue,  and  without  ex- 
ercising her  power  of  appointment,  to  the 
children  of  all  three  of  her  brothers,  Henry, 
James,  and  I^enox,  appointees  of  the  power; 
third,  on  the  death  of  Ellen  Keene  Mitchell, 
without  issue  and  without  having  l>een  able 
to  exercise  the  power  of  appointment,  there 
was  an  intestacy  as  to  the  remainder;  and, 
fourth,  as  giving  Ellen  Keene  Mitchell  a  life 
estate  In  the  residue  with  remainder  to  her 
children.  If  any,  absolutely,  and  oa  her  death 
without  issue,  and  without  having  exercised 
the  power  of  appointment,  or  being  unable  to 
do  so  on  account  of  marriage,  to  the  children 
of  Henry  Keene  and  James  Keene,  two  broth- 
ers of  Ellen  Keene  Mitchell  and  the  legatees 
named  in  the  prior  clause  of  the  wi}I,  to 
which  reference  was  made  by  testatrix  In  the 
residuary  clause.  The  first  suggestion  is  not 
tenable.  In  terms  the  legacy  of  $30,000  and 
the  bequest  of  the  residuary  estate  is  given 
to  Ellen  Keene  Mitchell  for  life,  and  it  is  ex- 
pressly provided  that  only  the  interest  Bball 
be  paid  to  her,  no  matter  whether  married  or 
single,  during  her  life,  and  at  her  deaOi  it 
was  to  go  to  her  children  absolutely.    Tbe 
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reasons  suggested  by  Mr.  JturUce  Sharswood 
In  Austin  Keene's  Appeal  amotmt  to  a  demon- 
stration that  under  oar  anttiorities  Ellen 
Keene  Mitdiell  only  took  a  life  estate,  and 
to  tbls  can  be  very  pertinently  added  what 
was  said  by  Jndge  Penrose  of  the  orphans' 
court,  who  delivered  the  opinion  of  the  court 
In  banc  in  the  present  case,  wherein  It  Is 
stated:  "With  regard  to  the  suggestion  that 
the  niece,  under  the  gift  to  her  of  a  life  es- 
tate and  at  her  death  to  her  lawful  children 
('children,  lawful  issue')  took  the  entire  es- 
tate, but  little  need  be  said ;  for,  apart  from 
the  fact  that  the  Supreme  Court  has  already 
decided  to  the  contrary,  as  her  life  estate 
was  equitable  and  that  to  her  children  legal, 
the  two  would  not  coalesce  even  if  the  re- 
mainder had  been  to  heirs  or  Issue  (Boyd's 
Estate,  199  Pa.  487,  49  Atl.  297) ;  and,  if  both 
bad  been  legal  or  both  equitable,  the  words 
'children,  lawful  issue,'  are  words  of  pur- 
chase, which  are  not  to  be  changed  Into  words 
of  limitation  by  the  use  of  the  word  'devolye' 
which  precedes  them,  a  word  very  different 
from  the  word  'descend,'  which  Implies  an 
estate  of  inheritance  in  the  parent" 

We  find  no  authority  to  support  the  second 
preposition.  This  position  assumes  that  the 
power  of  appointment  In  favor  of  the  brothers 
and  their  children  amounted  to  a  trust  In 
favor  of  the  possible  appointees,  but  certain- 
ly this  cannot  be  the  law,  tor  the  power  was 
only  to  be  exercised  In  the  event  of  Bll«i 
Keene  Mitchell  dying  unmarried,  and  was  not 
an  absolute  Imperative  direction  to  make  an 
appointment,  and,  even  if  she  remained  un- 
married, under  ttie  power  she  could  desig- 
nate "whichever  of  her  brothers  she  will  con- 
sider most  worthy  to  Inherit  her  bequest  and 
mine."  It  would  seem  necessarily  to  follow 
that  possible  beneficiaries  in  the  event  of  a 
discretionary  power  being  exercised  In  their 
favor  can  claim  no  rights  as  cestnis  que 
trustent  before  the  exercise  of  the  power.  In 
the  present  case  the  power  was  never  exeiv 
'dsed  and  no  rights  vested  in  possible  contln- 
goit  beneficiaries  under  an  unexercised  dis- 
cretionary power  of  appointment. 

As  to  the  third  proposltiou.  It  has  been  well 
said  that  every  intendment  is  to  be  made 
against  holding  a  person  to  die  intestate  who 
sits  down  to  dispose  of  the  residue  of  her 
property.  In  arriving  at  the  intention  of  a 
testator,  courts  do  not  look  with  favor  upon 
a  construction  of  a  will  which  leads  to  an  in- 
testacy, and  especially  Is  this  true  where, 
after  having  made  specific  bequests  and  de- 
vises covering  a  large  part  of  the  estate, 
there  to  a  residuary  clause  evidencing  an  In- 
tention to  dispose  of  every  part  of  It.  An 
Intestacy  is  never  favored,  and  a  construction 
should  not  be  adopted  which  leads  to  such 
a  result  If  it  can  be  avoided  by  a  reasonable 
Interpretation  of  the  will.  In  the  present 
case  we  think  the  testatrix  did  not  inteqd  to 
die  intestate  as  to  any  part  of  her  estate. 
She  seems  to  have  thought  of  and  arranged 
for   every  possible   contingency   that   might 


arise.  Her  intent  Is  clearly  manifested  In  the 
bequest  of  $30,000  to  her  niece,  and  a  similar 
disposition  of  the  residuum  is  made  apparent 
without  doing  violence  to  any  of  the  words 
used.  As  to  the  $30,000  legacy,  she  provides 
that  the  Interest  shall  be  paid  to  her  niece 
during  life  and  after  her  death  it  was  to  go 
to  her  children.  If  any,  absolutely.  Her  first 
concern  was  for  the  comfort  of  her  favoritu 
niece,  which  she  undertook  to  provide  for  by 
giving  her  the  Income  of  $30,000.  At  the 
time  of  the  execution  of  the  will  the  niece 
was  unmarried,  and  the  aunt,  anticipating 
her  marriage,  and  desiring  to  provide  for 
her  children,  if  any,  gave  them  the  absolute 
estate  upon  the  death 'of  the  niece.  She  did 
not  stop  here,  but,  foreseeing  that  her  niece 
might  die  without  issue,  the  testatrix  pro- 
vided for  that  contingency  by  giving  the  In- 
come to  her  brothers,  Henry  and  James,  dur- 
ing their  lives  and  the  principal  was  to  go 
absolutely  to  their  children.  Again,  In  order 
to  take  care  of  another  contingency,  the  tes- 
tatrix provided  that  the  niece,  if  she  married 
without  tlie  consent  of  the  aunt,  should  only 
have  the  income  of  $10,000  and  tn  that  event 
the  disposition  of  the  $10,000  was  to  be  the 
same  as  of  the  larger  sum.  Here,  then,  is 
presented  a  case  In  which  an  intelligent  tesr 
tatrlx  by  her  will  has  provided  for  almost 
every  -  possible  contingency  that  might  sub- 
sequently happen,  every  part  of  which  shows 
an  intent  to  dispose  of  the  $30,000  absolute- 
ly. When  this  testatrix  comes  to  dispose  of 
her  residuary  estate,  keeping  in  mind  her 
favorite  niece  for  whom  she  manifests  great 
affection,  and  still  desiring  to  more  bounti- 
fully care  for  her,  she  provides  that  the  resi- 
due of  her  estate,  real  and  personal,  shall  be 
enjoyed  by  the  niece  "subject  to  the  same 
conditions  as  my  legacy  of  $30,000  specified 
In  a  former  part  of  this  Instrument."  It 
seems  perfectly  clear  that  the  testatrix  in 
providing  for  her  niece  had  in  mind,  not  only 
the  legacy  of  $30,000,  but  the  residuary  es- 
tate as  well,  and  that  it  was  intended  the 
residuary  estate  should  be  held  and  enjoyed 
by  the  niece  subject  to  what  she  terms  the 
same  "conditions"  as  those  under  which  she 
took  the  former  legacy.  We  concur  with  the 
learned  court  below  In  the  view  that  the 
word  "conditions"  In  the  residuary  clause 
was  not  a  technical  term,  but  was  used  In  its 
popular  sense  as  signifying  provisions,  or  in 
the  same  manner.  Such  a  construction  gives 
effect  to  every  part  of  the  will,  avoids  an  in- 
testacy, does  no  violence  to  the  language 
used,  and  tn  onr  opinion  carries  out  the  mani- 
fest intention  of  the  testatrix.  It  must  not 
be  overlooked,  as  suggested  by  the  learned 
court  below,  that  the  word  "conditions"  la 
used  in  the  plural,  not  in  the  singular,  and 
this  is  significant  as  an  answer  to  the  con- 
tention of  the  learned  counsel  for  appellant 
wherein  It  is  said  the  only  condition  upon 
which  the  niece  took  the  $30,000  legacy  was 
that  she  should  not  marry  without  the  con- 
sent of  the  testatrix.     When  the  testatrit 
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used  the  word  "condltlonB,"  she  meant  more 
than  one  condition,  and  In  onr  opinion  dear- 
ly Indicated  thereby  an  intention  to  couple 
the  residuary  bequest  with  all  the  "condi- 
tions" ;  that  is  to  say,  all  the  provisions  con- 
tained in  the  former  clause  of  the  will  to 
which  It  referred. 

As  to  the  fourth  proposition,  we  concur  In 
the  conclusion  reached  by  the  auditing  Judge 
which  was  affirmed  by  the  court  in  banc,  and 
that  18  that  Ellen  Keene  Mitchell  tools  a  life 
Interest  In  the  residuary  estate,  subject  to 
the  same  "conditions,"  which  we  construe  to 
mean  the  same  proyisions,  as  she  to<^  the 
l^acy  of  $30,000,  andj  the  niece  having  died 
without  issue  and  without  having  exercised 
the  power  of  appointment,  the  principal  went 
to  the  children,  lawful  issue  of  her  brothers, 
Henry  and  James,  or  to  the  issue  of  the  sur- 
vivor of  them  or  their  legal  representatives, 
absolutely. 

Decree  afSrmed. 


(tu  Pa.  171) 

BURT  V.  BURT  et  «L 

(Sapreme  Court  of  Pennsylvania.     May  4, 
1908.) 

1.  INSUBANCB— LirK     POLIOT — BEKEFICIABIES 
— EVIDBNCE. 

A  life  inaurance  agent,  who  procured  in- 
sured's policy,  filled  the  blanks  in  the  applica- 
tion at  insured's  dictation,  making  insured's 
nephews  and  nieces  beneficiaries.  This  applica- 
tion was  forwarded  to  the  insurance  company, 
which  by  mistake  wrote  the  policy  jiayable  to 
insured's  estate.  The  policy  was  received  by  the 
agent,  who,  without  reading  it,  handed  it  to  in- 
sured, and  he,  without  readmg  it  or  knowing  the 
mistake,  placed  it  in  his  safe,  and  subsequently, 
on  several  occasions,  told  the  agent  he  was 
pleased .  that  he  had  made  it  payable  to  his 
nephews  and  nieces.  He  also  repeatedly  told 
other  disinterested  witnesses  that  his  nephews 
and  nieces  were  the  beneficiaries,  .such  state- 
ments covering  a  period  to  within  a  few  months 
of  his  death ;  and  the  widow  had  in  the  pres- 
ence of  other  witnesses  reproached  insured  for 
making  the  policy  payable  to  his  nephews  and 
nieces.  Held,  that  the  nephews  and  nieces  were 
entitled  to  the  proceeds  of  the  policy. 

2.  EJviDENCE— Parol  Evidence— Wbigbt. 

Parol  evidence  to  vary  a  written  instrument 
must  be  so  clear,  precise,  and  indubitable  as  to 
carry  conviction  to  the  jury  that  the  witnesses 
are  credible  and  the  facts  distinctly  remembered 
and  accurately  stated,  and  to  the  court  that  if 
the  facts  alleged  are  true  the  matters  in  issue 
are  distinctly  and  definitely  established. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  2448.] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Interpleader  to  determine  the  ownership 
of  the  proceeds  of  a  life  insurance  policy  by 
Ida  Burt,  as  executrix  of  the  will  and  testa- 
ment of  William  H.  Burt,  deceased,  agalnat 
Margaret  Burt  and  others.  Judgment  for  de- 
fendants,   and   plaintiff   appeals.     Affirmed. 

The  facts  are  stated  In  the  prior  opinion  of 
the  Supreme  Court.  See  218  Pa.  198,  67  Atl. 
210. 

Argued  before  PELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 


Henry  J.  Kotz,  for  appellant.  Wilton  A. 
Erdman  and  A.  Ralguel  Brittaln,  for  appel- 
lees. 

FELL,  J.  The  issue  In  this  case  was 
framed  to  determine  the  right  to  money  paid 
into  court  by  a  life  insurance  company.  In 
the  application  for  the  policy  the  nephews 
apd  nieces  of  the  Insured  were  named  as  the 
beneficiaries  In  the  event  of  the  death  of  the 
Insured  before  the  expiration  of  the  endow- 
ment period.  The  policy  was  issued  payable 
to  the  Insured,  his  executors,  administrators, 
or  assigns.  On  a  former  appeal  it  was  held 
that  In  the  absence  of  satisfactory  evidence 
of  mistake  in  writing  the  policy  the  rights  of 
the  parties  were  to  be  determined  from  the 
writings  in  evidence,  and  that  the  designa- 
tion of  beneficiaries  lu  the  policy  prevailed 
over  that  in  the  application.  See  Burt  v. 
Burt,  218  Pa.  198,  67  Atl.  210.  The  order  di- 
recting judgment  to  be  entered  for  the  plain- 
tiff on  the  reserved  question  was  subsequent- 
ly rescinded  on  application  of  the  defendants, 
and  a  new  venire  was  awarded  to  give  tbem 
an  opportunity  to  prove  that  there  had  been 
a  mistake  in  writing  the  policy  of  which  the 
Insured  was  at  no  time  aware. 

At  the  second  trial  the  defendants  assumed 
the  burden  of  proving  that  the  insured  In- 
tended that  his  nieces  and  nephews  should  be 
named  as  the  beneficiaries  and  that  be  was 
under  the  belief  that  their  names  appeared  In 
the  policy.  The  only  question  raised  by  this 
appeal  relates  to  the  sufficiency  of  the  proof 
offered.  It  was  shown  by  the  agent  who  pro- 
cured the  policy  that  he  filled  up  the  blanks 
In  the  application  by  the  direction  and  at  the 
dictation  of  the  insured;  that  he  forwarded 
the  application  to  the  company  and  received 
the  policy ;  that  without  reading  It  he  band- 
ed It  to  the  insured,  who  without  reading  it 
placed  It  In  his  safe;  and  that  subsequently 
on  several  occasions  the  insured  had  told  blm 
that  be  was  pleased  that  be  bad  made  the 
policy  payable  to  bis  nieces  and  nephews. 
Four  other  witnesses,  wholly  disinterested, 
testified  that  the  Insured  had  repeatedly  told 
them  that  bis  nieces  and  nephews  were  tbe 
beneficiaries  in  the  policy.  These  statements 
by  him  covered  nearly  the  whole  time  he  had 
tbe  policy  and  extended  to  within  a  few 
months  of  bis  death.  Other  witnesses  testi- 
fied that  bis  widow,  the  plaintiff  in  this  case, 
had  in  their  presence  on  different  occasions 
reproached  the  insured  for  making  the  policy 
payable  to  his  nieces  and  nephews. 

There  was  evidence  of  statements  made  by 
tbe  Insured  In  regard  to  tbe  policy  that  were 
in  conflict  with  those  testified  to  by  tbe  de- 
fendant's witnesses.  But  It  was  not  neces- 
sary to  the  defendant's  case  that  the  testi- 
mony to  show  a  mistake  In  writing  the  policy 
should  be  nncontradicted  or  that  it  should  es- 
tablish the  fact  with  absolute  certainty.  Tbe 
standard  of  such  proof  is  that  it  should  be 
clear,  precise,  and  indubitable.  In  the  sense 
that  it  carries  conviction  to  the  mind.     Ott 
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V.  Oyer's  Executrix,  106  Pa.  6;  Boyertown 
Nat.  Bank  ▼.  Hartman,  147  Pa.  558,  23  Atl. 
842.  30  Am.  St.  Rep.  759.  The  rule  Ig  clearly 
Btated  In  the  opinion  In  Cullmans  v.  Lindsay, 
114  Pa.  166,  6  AU.  832:  "Parol  evidence  to 
Tary  a  written  Instrument  must  be  so  clear, 
precise,  and  indubitable  as  to  carry  convic- 
tion to  the  jury  that  the  witnesses  are  credi- 
ble and  the  facts  distinctly  remembered  and 
accurately  stated,  and  to  the  court  that  if  the 
facts  alleged  are  true  the  matters  in  Issue 
are  definitely  and  distinctly  established." 
The  case  was  very  carefully  submitted,  with 
proper  instructions,  and  we  find  no  error  in 
the  record. 
The  Judgment  Is  affirmed.  - 


(221  Fa.  18t) 

In  re  McCAHAN'S  ESTAO^  (No.  1). 

(Sapreme  Court  of  Pennsylvania.     May  4^ 
1008.) 

1.  Masteb  and  Sebvant  —  Wbonofui,  Dis- 
Chaboe— Right  to  Sxjx— Tbndeb  of  Peb- 
fobmance. 

The  right  of  a  servant  discharged  before  the 
ezplratlou  of  her  contract  term  to  recover  for 
breach  of  contract  either  at  once  or  at  the  ter- 
mination of  the  contract  term  depends  on  her 
ability  to  establish  that  she  had  l>een  wrongfully 
discharged,  and  tliat  she  bad  tendered  perform- 
ance thereafter. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Master  and  Sen-ant,  J  42.] 

2.  Appeai  and  Ebbob— Findings  by  CotTET— 
Review. 

A  finding  of  fact  by  the  orphans'  court, 
based  on  somcient  evidence  that  a  claimant 
•gainst  a  decedent's  estate  under  a  contract  of 
employment  had  treated  the  contract  as  rescind- 
ed, will  not  be  reversed  on  appeal  in  the  ab- 
sence of  manifest  error. 

SEid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  Si  3979-3882.]     . 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Claim  of  Annie  Gertrude  Taggart  against 
the  estate  of  Mary  C.  McCahan,  deceased. 
From  a  decree  of  the  orphans'  court  of  Phila- 
delphia county  dismissing  exceptions  to  an 
adjudication  against  claimant  she  appeals, 
and  assigns  the  dismissing  of  her  exceptions 
as  error.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Francis  Shunk  Brown,  E.  L.  Hallman,  and 
Robert  S.  Bright,  for  appellant.  John  6. 
Johnson,  Frederick  S.  Drake,  and  John  Wea- 
ver, for  appellee. 

ELKIN,  J.  The  assignments  of  error  in 
this  case,  either  directly  or  Inferentlally,  re- 
late to  findings  of  fact  by  the  learned  audit- 
ing judge,  and  this  appeal  is  Intended  to  chal- 
lenge the  correctness  of  thoa^  findings.  It  Is 
earnestly  contended  that  there  was  error  in 
finding  as  a  fact  that  the  appellant  had 
treated  the  contract  relied  on  as  rescinded, 
and  In  not  finding  that  she  was  wrongfully 
prevented  from  performing  her  part  of  the 


contract  of  service.  It  IS  contended  for  ap- 
pellant that  she  had  a  contract  of  employ- 
ment for  a  fixed  period,  and  was  wrongfully 
discharged  before  the  expiration  of  the  pe- 
riod, and  that,  by  reason  of  the  wrongful  dis- 
charge, she  'could  either  sue  for  a  breach  of 
the  contract  at  once  or  wait  to  the  end  of  the 
contract  period,  even  If  she  had  not  perform- 
ed the  service;  her  readiness  to  serve  being 
considered  the  equivalent  of  performance 
within  the  meaning  of  the  law.  No  doubt 
this  is  a  sound  rule  of  law,  but  It  is  predi- 
cated upon  two  essential  conditions:  First, 
that  the  servant  had  been  wrongfully  dis- 
charged ;  and,  second,  that  she  bad  tendered 
performance  after  the  wrongful  discharge. 
It  will  be  observed  that  both  conditions  are 
dependent  upon  the  facts,  which,  in  the  pres- 
ent case,  have  been  found  against  appellant 
in  these  respects.  The  case,  therefore,  comes 
within  the  well-established  rule  that  findings 
of  fact  by  a  court  below  will  not  be  disturbed 
by  an  appellate  court  except  for  manifest  er- 
ror, nor  is  it  sufficient  to  say  that,  if  the 
testimony  had  been  before  us  in  the  first  in- 
stance, we  might  have  found  differently.  La- 
zarus's  Estate,  142  Pa.  104,  21  AU.  792; 
Planklnton's  Estate,  212  Pa.  235,  61  Atl.  888. 

We  do  not  find  silbb  manifest  error  in  the 
essential  findings  of  fact  as  would  justify 
our  disturbing  the  conclusion  reached  by  the 
learned  court  below. 

Assignments  of  error  overruled  and  decree 
affirmed,  costs,  to  be  paid  out  of  the  estate. 


(221  Pa.  188) 
In  re  McCAHAN'S  ESTATE  (No.  2). 

(Supreme  Court  of  PeDnsylvania.     May  4, 
1908.) 

1.  Appeal  and  Ebbob  —  Review  —  Findings 
OP  Fact. 

A  finding  of  fact  by  an  auditing  judge  of 
the  orphans'  court,  based  on  sufficient  evidence 
and  confirmed  by  the  court  in  banc,  that  a 
claimant  for  services  against  a  decedent's  estate 
had  a  contract  of  emi>loyment  with  the  decedent, 
will  not  be  reversed  in  the  absence  of  manifest 
error. 

[Ed.  Note. — For  cases  in  ooint,  see  Cent  Din 
vol.  3,  Appeal  and  Error,  §§  3979-3982.] 

2.  Witnesses  —  Competknct— Tbansactions 
with  Pessons  Since  Deceased. 

On  an  issue  as  to  the  existence  of  a  con- 
tract by  which  it  was  claimed  decedent  agreed 
to  compensate  claimant  for  services  rendered 
and  to  be  rendered,  an  attorney  at  law  was  com- 
petent to  testify  to  declarations  made  by  dece- 
dent with  reference  to  a  contract  of  employment 
which  decedent  had  made  with  claimant,  and  as 
to  histructions  received  from  decedent  to  insert 
in  her  will,  which  he  had  subsequently  drawn, 
certain  terms  of  the  employment  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {  670.] 

3.  Wills  —  (Conditions  —  Filing  Caveat  — 
"Contest." 

The  mere  filing  of  a  caveat  did  not  constitute 
a  "contest"  of  a  will  within  a  provision  direct- 
ing that  any  of  the  legatees  contesting  or  at- 
tempting to  contest  the  will  should  lose  their 
legacies. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1494.] 
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Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Claim  by  Anna  Oertmde  Taggart  against 
the  estate  of  Mary  McCaban,  deceased.  From 
an  order  dismissing  exceptions  to  an  adjadi- 
catlon  allowing  the  claim,  Maria  Ll  Tag- 
gart am)ealB,  and  assigns  errors  in  dismiss- 
Ing  exceptions  to  the  adjudication.    Affirmed. 

The  material  portions  of  the  adjudication 
of  Dallett,  J.,  in  the  trial  court,  were  as  fol- 
lows: 

"The  testatrix  died  November  12,  1905, 
leaving  a  will  whereby,  after  making  certain 
pecuniary  bequests  as  set  out  In  the  petition 
for  distribution  and  giving  Robert  McCahan 
her  10  shares  of  Francisco  Sugar  Company 
stock  and  her  sister,  Maria  L.  Taggart,  her 
Jewelry,  household  furniture,  etc,  and  100 
shares  of  her  stock  In  the  W.  J.  McCahan 
Sugar  Refining  Company,  she  gave  to  her 
trustee  70  shares  of  the  McCahan  Sugar 
Company  stock  in  trust,  to  pay  the  income  to 
her  brother,  David  Taggart,  for  life,  and 
upon  bis  death  to  pay  the  principal  to  his 
children,  etc.,  and  gave  80  shares  of  said 
stock  to  her  trustee  in  trust,  to  pay  the  In- 
come to  her  niece,  Anna  6.  Taggart,  for  life, 
and  upon  her  death  to  pay  the  principal  to 
the  Issue  of  the  said  Anna  O.  Taggart,  etc 
The  residue  of  her  estate  she  gave  to  her 
sister,  Maria  L.  Taggart,  and  her  brother, 
David  Taggart,  in  equal  shares.  She  appoint- 
ed her  sister,  Maria  !>,  Taggart,  executrix 
and  trustee,  and  provided  that  in  the  event 
of  any  of  her  legatees  contesting,  or  attempt- 
ing to  contest,  her  will,  such  legatees  should 
take  no  part  of  her  estate,  but  their  legacies 
should  fall  into  the  residue.  Messrs.  Hall- 
man,  Bright,  and  Brown  presented  a  claim  on 
behalf  of  Anna  Gertrude  Taggart  for  the 
value  of  100  shares  of  the  W.  J.  McCaban 
Sugar  Refining  Company  stock,  with  interest 
from  1901,  and  testimony  in  reference  to  the 
claim  was  taken.  It  appears  therefrom  that 
in  the  fall  of  1900,  on  returning  from  a  trip 
to  Europe,  the  claimant  went  to  live  with 
her  aunt,  the  testatrix,  and  continued  to 
live  with  her  until  the  end  of  July,  1902. 
Having  studied  physical  culture  and  dramatic 
art,  she  had  matriculated  In  the  Women's 
Medical  College,  but  she  gave  up  these  pur- 
suits on  her  aunt's  promise  that,  If  she  would 
live  with  her  until  her  death,  she  would  give 
her  100  shares  of  McCahan  sugar  stock.  On 
May  2,  1902,  the  testatrix  executed  a  will  by 
which  she  gave  to  her  niece,  the  claimant, 
In  consideration  of  my  love  and  affection 
for  her,  and  of  her  faithful  services  to  me,' 
100  shares  of  the  W.  J.  McCahan  Sugar  Re- 
fining Company  stock,  and,  in  addition,  after 
certain  pecuniary  bequests  and  the  gift  of 
the  Income  from  100  shares  of  said  stock  to 
her  sister,  Maria  L.  Taggart,  for  life,  gave 
her  said  niece  the  residue  of  her  estate,  in- 
cluding therein  the  remainder  interest  in 
60  shares  of  the  stock,  the  income  of  which 
she  had  bequeathed  to  her  sister  for  life. 


The  testatrix,  who  had  been  afflicted  with 
heart  trouble,  on  July  9,  1902,  suffered  a 
stroke  of  apoplexy,  and  cried  for  her  sister, 
the  present  accountant,  who  was  sent  for. 
The  sister  came  In  answer  to  the  request,  and 
assumed  charge  of  the  house  and  of  the 
patient,  and  displaced  the  niece,  who,  being 
refused  access  to  her  aunt's  room,  and  shorn 
of  her  power  over  the  household,  left  the 
house.  On  November  12,  1902,  the  testatrix 
executed  another  will,  that  admitted  to  pro- 
bate^ the  provisions  of  which  are  hereinbefore 
set  out  The  contest  over  Mrs.  McCahan's 
money  evidently  began  long  before  her  death. 
From  1900  until  1902  the  niece  was  in  favor, 
but  in  1902  the  sister  superseded  the  niece 
in  the  testatrix's  affections,  and  continued 
to  occupy  the  close  relationship  until  her 
death.  Disappointed  at  not  receiving  by  the 
will  probated  the  100  shares  of  sugar  refining 
company  stock,  the  niece  now  claims  the 
value  of  that  stock  under  a  contract  with  the 
testatrix. 

"The  first  question,  therefore.  Is:  Was 
there  a  contract?  Mrs.  Mogee,  Sarah  It.  Gar- 
diner, Elizabeth  Hart,  and  Frederick  H.  Still- 
wagen,  the  attorney  who  prepared  the  first 
wiU,  and  a  competent  and  most  important 
witness  (Dowie's  Estate,  ISS  Pa.  210,  19  AtL 
936 ;  Padelford's  Estate,  190  Pa.  85,  42  AtL 
881),  have  testified  to  the  testatrix's  declara- 
tions that  she  had  promised  the  100  shares 
of  stock.  Mr.  Stlllwagen  testified:  'She  said 
that  Miss  Anna  Taggart  had  come  to  her 
only  for  a  little  while,  and  had  since  wanted 
to  go  back  and  continue  her  studies  and  ul- 
timately read  medicine,  but  She  said:  "I 
have  persuaded  her  not  to  do  that.  I  told 
her,  if  she  would  stay  with  me  and  live  with 
me  as  long  as  I  lived,  I  would  see  her  well 
taken  care  of."  She  said:  "I  have  promised 
her  100  shares  of  the  sugar  stock,"  and  she 
said:  "Some  day  I  want  to  draw  a  will,  and 
I  want  that  put  in  the  wUl."'  Mr.  BtlU- 
wagen  subsequently  prepared  the  will,  dated 
May  2, 1902.  Mrs.  Mogee  testified  that,  when 
the  testatrix  came  to  her  to  ask  for  a  loan, 
she  (the  testatrix)  declared:  'Tou  give  me 
the  $500  and  yon  will  be  well  secured,  as  1 
have  promised  to  give  my  niece  100  shares 
of  the  William  McCahan  sugar  stock  as  soon 
as  the  executors  of  my  deceased  husband's 
estate  turn  it  over  to  me.'  And  again:  'She 
told  me  that  Anna  bad  given  up  her  medical 
pursuits  and  every  source  of  income,  and 
bad  gone  to  live  with  her,  to  remain  with  her 
as  long  as  Mrs.  McCahan  lived.'  And,  again, 
that,  when  Mrs.  McCahan  paid  her  the  mon^ 
she  owed,  she  said,  'I  have  settled  up  with 
everybody;'  and  Miss  Taggart,  Miss  Anna, 
said:  'Everybody,  aunt,  but  me.  Yon  have 
not  given  me  my  100  shares.'  She  said: 
'That  is  all  right;  I  will  fix  that,  Anna.' 
Mrs.  Gardiner,  the  seamstress  employed  by 
Mrs.  McCahan,  testified:  'She  told  me  she 
had  taken  Anna  away  from  her  studies  and 
she  intended  to  do  wliat  was  right  by  her; 
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tliat  she  Intended  to  provide  for  her  so  abe 
would  not  have  to  teach  any  more.  She 
Bald  Bhe  was  not  strong  enough  to  teach,  and 
not  strong  enough  to  study  medicine  and 
practice.  She  did  not  wish  her  to  do  it,  and 
she  was  going  to  provide  tor  her  so  she 
would  not  have  to  do  anything  after  her 
death.'  And,  again,  that  when  she  told  her 
niece  to  draw  two  checks,  one  for  herself 
and  one  for  her  sister  Maria,  the  claimant, 
■aid  to  her:  '  "Aunt,  never  mind  my  check ; 
draw  Maria's."  She  says,  "I  have  provided 
for  you,"  and  Anna  said,  "In  what  way ;  do 
yon  mean  the  100  shares  7'  And  she  said, 
"Tes." '  And  Miss  Hart  testified:  'She  [Mrs. 
McCahan]  went  on  to  tell  me  that  she  had 
pursuaded  Anna  to  give  up  her  studies  and  to 
come  there  to  live,  that  she  would  always 
provide  for  her,  and  spoke  about  Maria  and 
Sarah  being  Jealous,  and  how  provoked  tliey 
would  be,  and  Anna  told  her,  she  said,  "Aunt, 
won't  they  be  mad  when  they  find  out  you 
gave  me  the  100  shares?"  and  Mrs.  McCahan 
said,  "Tea,  they  would." '  This  testimony,  In 
the  i^)lnion  of  the  auditing  Judge,  coupled 
with  proof  of  the  fact  that  the  claimant  did 
live  with  and  perform  certain  services  for  the 
testatrix  until  the  end  of  July,  1902,  clearly 
establishes  a  contract  Thompson  v.  Stevens, 
71  Pa.  161;  Harper's  Estate,  196  Pa.  187, 
46  Atl.  302. 

"The  character  of  the  services,  in  view  of 
the  contractual  relation,  is  not  of  the  great- 
est importance,  but  while  Miss  Hamilton  (a 
friend  of  the  testatrix  who  visited  her  not 
less  frequently  than  once  a  month)  testified 
with  regard  to  the  claimant:  The  only  thing 
I  saw  was  her  having  a  good  time  in  every 
way.  The  only  thing  she  did  was  to  help 
Mrs.  McCahan  spend  her  money.  That  is  the 
only  thing  I  saw  her  do.' — Mrs.  Mogee,  who 
had  been  Introduced  to  the  testatrix  by  the 
claimant,  and  whose  visits  averaged  one  in 
ten  days  for  a  considerable  period,  testified 
that  the  complainant  'did  everything  from 
kitchen  maid  to  trained  nurse.'  Mr.  Stlll- 
wagen,  who  saw  her  on  several  visits,  said 
that  *I  should  call  her  a  nurse  to  her  aunt,' 
and  Miss  Gardiner,  that  the  claimant  .per^ 
formed  'all  the  service  that  a  nurse  would 
do  for  her.  She  bathed  her  limbs  (they  were 
very  much  swollen  and  had  to  be  bathed 
every  morning),  combed  her  hair,  dressed 
her,  and  did  everything  for  her,  besides  hav- 
ing charge  of  the  house.' 

"The  question  to  follow  naturally  is:  Has 
the  claimant  fulfilled  her  part  of  the  con- 
tract? And  the  answer  necessarily  is  'No.' 
Bnt  it  to  clear  that  she  was  not  permitted  to 
complete  it  Dr.  Kelley,  called  by  the  ac> 
oountant,  testified  in  answer  to  the  question; 
'Will  you  give  us  a  reason  why  yon  objected 
to  Miss  Anna  Taggart  coming  into  the  room 
and  did  not  object  to  Maria  coming  Into  the' 
room?'  'Because  during  my  visits  when  Miss 
Anna  Taggart  came  Into  the  room  she  had 
a  deleterious  infiuence.'    And  Miss  Rambo 


testified:  'Miss  Taggart  Inquired  If  she  might 
enter  the  room.  She  first  asked  the  doctor 
to  let  ber  in,  and  he  told  her  she  could  not 
go  in.  She  asked  MlSs  Maria  Taggart  to  let 
her  go  in,  and  she  told  her  she  couldnt  let 
her  go  In,  as  her  sister  was  too  111,'  and  in 
answer  to  Mr.  Johnson's  question,  'Do  you 
know  any  reason  why  there  was  a  difference 
(why  the  testatrix  was  not  too  ill  to  see  her 
sister  and  was  too  ill  to  see  her  niece)?'  an- 
swered: 'Yes;  because  Mrs.  McCahan  asked 
me  if  I  would  not  keep  her  niece  out  of  the 
room.'  And  Miss  Gardiner  testified  that 
Miss  Maria  Taggart  had  made  it  so  unpleas- 
ant for  the  claimant  by  taking  all  power  out 
of  her  hands,  and  'instructing  the  servants 
not  to  obey  any  orders  of  hers,'  that  she 
could  not  stay.  Having  performed  a  por- 
tion of  her  contract,  therefore,  and  further 
opportunity  to  complete  performance  being 
refused  by  her  aunt,  two  courses  were  open 
to  ber:  The  one  to  Insist  upon  an  opportun- 
ity to  do  her  part,  and  the  other  to  accept 
the  rescission  of  the  contract  and  withdraw. 
That  she  chose  the  latter  course  appears  with- 
out doubt  from  the  letter  of  her  then  attor- 
ney, Mr.  Pepper,  who  wrote  on  July  29,  1902: 
'Miss  Taggart  reports  the'  situation  of  affairs 
at  1516  South  Sixth  street  as  being  intolera- 
ble to  her.  She  accordingly  expects  to  with- 
draw from  the  house  In  two  or  three  days. 
She  will  leave,  whether  or  not  she  Is  permit- 
ted to  see  her  aunt,  Mrs.  McCahan,  again. 
She  prefers,  however  (since  she  took  up  her 
residence  at  tha  house  at  Mrs.  McCahan's  in- 
vitation), to  terminate  her  residence  at  Mrs. 
McCahan's  personal  request'  Moorhead  v. 
Fry,  24  Pa.  37. 

"To  what  compensation,  nnder  these  circum- 
stances. Is  she  entitled?  She  apparently  nev- 
er saw  her  aunt  after  July,  1902,  although 
she  lived  until  November  12, 1905.  Her  com- 
pensation was  not  due  under  the  contract  un- 
til her  aunt's  death.  She  perhaps  expected, 
but  It  does  not  appear  that  she  was  notified, 
that  She  would  receive  It  but  when  the  will 
Is  probated  she  finds  that  instead  of  100 
shares  of  the  sugar  company  stock  absolute- 
ly, worth  in  1901,  according  to  the  testimony, 
|200  per  share,  she  only  receives  30  shares 
for  life,  with  some  remainder  Interest  in 
70  shares  bequeathed  to  ber  father  for  life. 
Is  this  a  sufficient  compliance  on  the  part  of 
the  testatrix?  Figuring  roughly,  her  life 
estate  to  worth  but  one-third  of  $6,000,  or 
$2,000,  while  figured  on  her  contract  as  sub- 
sequently determined  by  the  years  testatrix 
survived,  she  earned  for  about  21  months  out 
of  60  months,  for  which  she  was  to  be  paid 
$20,000,  or  $7,000,  a  sum  perhaps  more  than 
might  be  recovered  upon  quantum  meruit 
based  upon  the  usual  salary  earned  by  a  com- 
panion, combined  with  what  would  be  reason- 
able damages  for  giving  up  the  claimant's 
medical  pursuits,  but  a  sum  figured  at  the 
rate  determined  upon  by  the  parties  them- 
selvea  Deducting,  therefore,  the  value  of 
the  life  estate  as  being  part  payment  on  the 
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contract  (Reynolds  r.  Robinson,  64  N.  T.  689), 
the  auditing  Jadge  allows  the  claim  to  the 
extent  of  $5,000,  without  Interest  The  filing 
of  the  caveat  may  not,  in  the  opinion  of  the 
auditing  Judge,  be  construed  as  a  contest  of 
the  testatrix's  wlU." 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  EL- 
EIN,  JJ. 

Frederick  S.  Drake,  John  Weayer,  and 
John  O.  Johnson,  for  appellant  B.  L.  Hall- 
man,  Robert  S.  Bright,  and  Simpson  &  Brown, 
for  appellee. 

KLEIN,  J.  The  principal  question  raised 
by  this  appeal  is  whether  the  evidence  pro- 
duced before  the  auditing  Judge  was  sufficient 
to  establish  a  contract  of  employment  and 
service  alleged  to  have  been  entered  into  be- 
tween the  decedent,  whose  estate  constitutes 
the  fund  for  distribution  in  this  proceeding, 
and  the  appellee  who  presented  her  claim  un- 
der such  contract,  and  aslced  for  an  allow- 
ance of  the  same.  The  auditing  Judge  and 
the  court  in  banc  have  so  found,  and  we  con- 
cur In  the  views  expressed  and  findings  made 
by  the  learned  Judges  who  heard  and  deter- 
mined the  case  in  the  court  below.  The  con- 
tention as  to  the  admissibility  of  declarations 
made  by  decfedent  to  counsel  and  as  to  the 
proviso  in  the  residuary  clause  relating  to  an 
attempt  to  contest  the  will,  under  the  facts 
of  this  case,  cannot  be  sustained. 

Decree  affirmed,  costs  to  be  paid  out  of  the 
estate. 


(ta  Pa.  180) 

ESCHER  ▼.  SOXJTHWARK  MILLS  CO. 

(Supreme  Court  of  Pennsylvania.     May  4^ 
1903.) 

1.  Evidence  —  Doottmehtabt  Evidercs  — 
WaiTTEN  Statement— Ace  UBACT — Question 

FOB  JUBT. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant^ defendant  offered  a  statement  signed  by 
plamtiff  shortly  after  the  accident,  and  claimed 
that  plaintiS'i  evidence  wag  inconsisent  with 
the  statement,  wtiicli  was  in  German  and  had 
tieen  translated  into  English  by  another  person 
and  written  ont  in  defendant's  office,  and  was 
shown  to  t>e  inaccurate  in  some  minor  matters, 
whether  the  stntement  accurately  embodied  the 
statement  made  by  plaintiff  was  for  the  jury. 
[EJd.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  20,  Evidence,  t  1039.] 

2.  Master  and  Servant— Injubies  to  Sbbv- 
AHT  —  Methods  of  Work  —  Nbougbncx 
—Question  fob  Jury. 

In  an  action  for  injuries  to  a  servant  by  be- 
ing struck  by  caustic  soda  as  he  was  assisting 
in  rolling  an  Iron  barret  of  such  material  up 
an  incline  at  defendant's  works,  whether  de- 
fendant was  negligent  in  adopting  an  unsafe 
method  of  raising  the  soda  by  means  of  which 
It  could  easily  lie  spilled  from  the  barrel  held 
for  the  jury. 

[Ed.  Note. — For  case^  in  point,  bpp  Cent.  Dig. 
voL  34,  Master  and  Servant,  U  1032-1(M3.] 

Appeal  from  Court  of  Common  Pleas,  Phll- 
adelphia  County. 

Trespass  by  Henry  Bscber  against  the 
Soutbwark  Mills  Company  to  recover  dam- 


ages for  personal  Injuries.  The  court  refus- 
ed binding  Instructions  for  defendant,  and 
plaintiff  had  a  verdict  and  Judgment  for  $2,- 
600,  from  which  defendant  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  G.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

George  L.  Crawford,  for  appellant  Eugene 
Raymond,  for  appellee. 

MESTREZAT,  J.  This  case  was  submitted 
to  the  Jury  in  a  clear  and  adequate  charge  to 
which  no  exception  was  taken  and  no  error 
Is  assigned.  The  learned  Judge  was  entirely 
accurate  In  his  statement  of  the  law  applica- 
ble to  the  case,  and  pointed  out  In  detail  the 
evidence  submitted  on  either  side  bearing  on 
the  questions  of  fact  The  only  complaint 
here  requiring  consideration  is  that  the  court 
erred  in  not  directing  a  verdict  for  the  de- 
fendant company. 

The  defendant  contends  that  the  plaintiff 
knew,  and  therefore  assumed,  the  risk  of  the 
employment  and  that  his  injuries  resulted 
from  the  negligence  of  a  co-employ6  In  han- 
dling the  loose  rope  which  was  used  In  re- 
moving the  Iron  barrel  of  caustic  soda  from 
the  floor  to  the  top  of  the  tank  In  which  the 
soda  was  to  be  emptied  from  the  barrel.  It 
Is  further  claimed  by  the  defendant  company 
that  the  method  used  by  It  In  handling  the 
caustic  soda  was  not  the  proximate  cause  of 
the  accident  by  which  the  plaintiff  was  In- 
jured, and  hence  it  Is  not  responsible  In  this 
action.  The  evidence  clearly  discloses  that 
the  plaintiff  was  an  Ignorant  German,  not 
familiar  with  the  English  language,  and  bad 
been  employed  by  the  defendant  for  some 
time  prior  to  the  accident  to  work  on  or 
operate  a  machine.  He  was  called  from  this 
service  Into  a  dark  frame  shed  to  assist  three 
other  men  in  removing  this  iron  barrel  con- 
taining caustic  soda  from  the  floor  to  the  top 
of  the  tank  Into  which  the  soda  was  to  be 
emptied.  It  appears,  and  Is  undisputed,  that 
this  Iron  barrel  was  about  three  feet  long 
and  one  and  a  half  feet  In  diameter,  and 
that  a  hole  had  been  cut  in  one  of  the  beads, 
the  diameter  of  which  was  about  six  inches 
less  than  the  diameter  of  the  head  Itself. 
When  the  plaintiff  appeared  on  the  scene  to 
assist  the  other  three  worlunen  In  hoisting 
the  barrel,  there  was  a  piece  of  burlap  in  the 
'  hole  in  the  head  of  the  barrel,  placed  there, 
of  course,  to  prevent  the  soda  from  leaving 
the  barrel.  While  the  barrel  was  being  roll- 
ed up  the  Incline,  and  when  It  was  within 
about  one  foot  of  the  top,  the  burlap  came 
out  of  the  hole,  and  the  soda  ran  out  and 
part  of  It  got  in  the  plaintiff's  eye,  and  injur- 
ed It  very  severely. 

The  evidence  in  the  case  does  not  support 
the  defendant's  position  that  the  plaintiff 
knew  of  the  risk  incident  to  the  work  of  re- 
moving the  barrel  of  caustic  soda  from  the 
floor  to  the  top  of  the  tank.    The  plaintiff 
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testified  positively  that  be  did  not  know  of 
the  danger.    He  admits  they  put  oil  on  his 
hands,  and  told  him  not  to  tonch  the  barrel 
with  the  blank  hand,  but  he  testified  that  he 
did  not  know  that  caustic  soda  was  In  the  bar- 
rel until  after  It  got  on  his  face.    To  meet  this 
testimony,  the  defendant  company  offered  in 
evidence  the  paper,  dated  June  27, 1904,  which 
the  plaintiff  signed  and  which  purported  to 
state  bow  the  accident  happened.  It  was  stren- 
uously urged  by  the  counsel  for  the  defendant 
company,  and  the  court  was  asked  to  so  in- 
struct the  Jury,  that,  If  they  believed  the  pa- 
per correctly  stated  the  manner  of  the  acci- 
dent, the  verdict  should  be  for  the  defendant. 
It  was  claimed  that  the  statements  in  this 
paper  as  to  the  manner  and  cause  of  the  ac- 
cident   contradicted .  the    testimony    of    the 
plaintiff  on  that  subject,  and  clearly  showed 
that  the  accident  to  the  plaintiff  was  not  at- 
tributable to  the  negligence  of  the  defendant 
company.    The  court,  however,  did  not  agree 
with  the  defendant's  counsel  as  to  the  effect 
or  construction  of  the  paper.     The  learned 
trial  judge  In  his  charge  to  the  Jury  discussed 
the  paper  at  length  and  submitted  it  as  evi- 
dence for  the  consideration  of  the  Jury.    He 
said  In  his  charge :    "The  story  of  that  paper 
is  not  inconsistent  radically  with  the  story 
of  the  plaintiff  on  the  stand.    Any  skirmish- 
ing over  that  paper  was  wholly  unnecessary." 
He  did  not  bold  with  the  defendant's  counsel 
that  the  langniage  of  the  paper  conclusively 
established  that  the  plaintiff's  injuries  were 
caused  by  the  negligence  of  a  fellow  work- 
man.    He  went  still  further,  and  told  the 
Jury  that  it  was  a  question  for  them  whether 
the  language  of  the  paper  was  the  language 
that  the  plaintiff  used  to  the  scrivener  who 
wrote  it     At  the  time  the  paper  was  pre- 
pared the  plaintiff,  not  familiar  with   the 
English  language,  gave  his  statement  in  Ger- 
man, and  it  was  translated  and  written  In 
English  by  another  party  at  the  defendant's 
office.    It  can  be  easily  seen. bow  a  mistake 
could  be  made,  and  that  the  paper  in  English 
would  not  disclose  the  plaintiff's  real  version 
of  the  manner  and  cause  of  the  accident.    In 
fact,  two  of  the  immaterial  statements  in  the 
paper  are  now  conceded  by  both  sides  to  be 
incorrect.    Hence  It  may  well  be  that  there 
are  other  inaccurate  statements  In  the  paper, 
and  that  they  arise  from  a  misinterpretation 
or  an  erroneous  translation  of  the  language 
used  by  the  plaintiff.    At  all  events,  these 
matters  were  for  the  jury,  and  were  correctly 
submitted  for  their  consideration.    We  agree 
with  the  learned  trial  judge  that  there  is  no 
radical  difference  between  the  plalntifTs  tes- 
timony and  the  statements  contained  in  the 
paper  which  he  signed.    Whether  the  plain- 
tiff knew  the  danger  of  the  risk  he  encount- 
ered when,  under  the  directions  of  the  de- 
fendant company,  be  assisted  its  other  em- 
ployes In  removing  the  barrel  to  the  top  of 
the  tank,  was  clearly  for  the  Jury,  and  there 
was  ample  testimony  to  support  their  finding. 
If  the  plaintlfTs  injuries  resulted  from  the 


negligence  of  a  co-employ6  in  adjusting  the 
r<q)e  used  in  taking  the  barrel  of  soda  to  the 
top  of  the  tank,  the  defendant  company  is 
not  responsible  for  the  Injuries,  and  there 
could  be  no  recovery  in  this  action.    And  this 
was  the  view  of  the  learned  Judge,  and  he 
distinctly  so  ruled  on  the  trial  of  the  cause. 
In  his  charge  to  the  Jury  he  said:     "That 
paper  [referred  to  above]  says  It  was  the  use 
of   the   rope  that  did  this  thing,   and,   of 
course,  it  was  the  use  of  the  rope  by  the  de- 
fendant's people,  'employes'  as  we  call  them. 
It  was  not  used  by  anybody  else.    We  cannot 
avoid  that  conclusion.    The  defendant's  serv- 
ants were  there  acting.    If  you  find  it  was  so 
used  by  those  men,  and  that  as  a  consequence 
of  that  use  this  accident  happened,  It  will  be 
your  duty  to  find  a  verdict  for  defendant" 
In  concluding  his  instructions  on  this  branch 
of  the  case,  the  learned  Judge  further  told 
the  Jury  that,  if  the  use  of  the  rope  caused 
the  Injury  there  could  be  no  recovery,  and 
clearly  defined  the  issue  which  he  submitted 
to  the  jury.     He  said:     "If  you  find  from 
the  discretion  I  have  recognized  as  yours  In 
the  examination  of  these  proofs  that  there 
was  a  negligent  furnishing  of  appliances  in 
the  matter  of  the  barrel,  in  the  matter  of  the 
burlap,  and  so  forth,  which  amounted  to  a 
violation  of  the  defendant's  duty  to  the  plain- 
tiff, and  that  as  a  consequence  of  that  he 
was  hurt,  then  you  may  find  a  verdict  for 
the  plaintiff,  but,  in  order  to  reach  that  con- 
clusion, you  must  find  that  the  use  of  the 
rope  was  not  the  immediate  cause  of  the  In- 
Jury,  but  that  It  was  some  defect  in  the  ap- 
pliances which  caused  the  injury.    If  you  find 
as  thus  Indicated  to  you,  you  will  find  a  ver- 
dict for  plaintiff,  otherwise  you  will  find  a 
verdict  for  defendant."    It  will  therefore  be 
observed  that  the  learned  trial  Judge  sub- 
mitted to  the  Jury  the  one  question  whether 
the  plaintiff  was  injured  by  the  defective  or 
unsafe  appliances  furnished  him  to  perform 
the  services  for  which  he  was  employed.    Un- 
der the  clear  and  explicit  instructions  of  the 
court  the  Jury  were  given  for  consideration 
.the  single  Issue,  and  they  have  found  that 
the  defendant  company  was  negligent  in  not 
furnishing  the  proper  appliances  with  which 
to  do  his  work.    Under  the  court's  instruc- 
tions the  verdict  must  have  been  for  the  de- 
fendant If  the  jury  had  found  that  the  plaln- 
tlETs   injuries  were  caused   by   a   defective 
rope  or  by  a  careless  handling  of  the  rope 
by  a  fellow  employe  or  by  negligence  on  the 
part  of  the  plaintiff.     The  jury  has  found 
against  the  defendant  on  each  of  these  sev- 
eral matters  which,  if  either  or  all  of  them 
had  existed,  would  have  been  a  complete  de- 
fense and  a  barrier  to  the  plaintiff's  right  to 
recover  in  this  action. 

As  correctly  said  by  a  recognized  authorityr 
"great  caution  is  necessary  In  tasting  and 
handling  caustic  soda,  as  it  rapidly  destroys 
organic  tissue."  That  it  is  a  dangerous 
chemical  and  must  be  used  with  the  greatest 
caution  Is  well  known,  and  it  must  be  assum- 
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ed  was  known  to  the  defendant  company. 
It  was  used  by  the  company  In  Its  bnalnesB, 
and  its   Ingredients   and   highly   dangerous 
character  were,  of  course,  known  to  the  de- 
fendant.   It  was  conveyed  by  the  defendant 
to  Its  tank  in  an  iron  barrel,  which  was  cer- 
tainly a  proper  precaution  for  the  protection 
of  those  who  had  to  handle  It.     Any  less 
careful  manner  or  method  of  conveying  a 
drug  BO   dangerous   would  well  warrant  a 
Jury  in  finding  negligence  if  injuries  resulted 
therefrom.    Was  It,  therefore,  negligence  in 
the  defendant  company  to  use  for  this  pur- 
pose an  iron  barrel  with  a  hole  in  one  head 
of  the  dimensions  shown  by  the  testimony 
which  was  closed  by  placing  in  it  a  loose 
piece  of  burlap?    The  testimony  disclosed  the 
fact  that  the  edge  of  the  hole  was  turned 
outward,  and  hence  the  material  in  the  bar-  I 
rel  conld  easily  push  the  burlap  from  its 
place.    The  hole,  it  will  be  remembered,  was 
only  six  Inches  less  in  diameter  than  the 
head  of  the  barrel.     The  burlap  was  not 
fastened  nor  secured  In  the  hole,  but  only 
"pushed  in."    It  Is  apparent  that  it  would 
not,  and  did  not,  require  much  force  to  re- 
move it  from  the  bole.   The  barrel  was  rolled 
to  the  top  of  the  tank,  a  distance  of  pos- 
sibly 12  or  15  feet  and  to  a  height  of  be- 
tween 4  and  5  feet,  and  then  was  emptied 
by  using  a  rope.    Tliree  men  were  not  suffi- 
cient to  do  the  work,  and  hence  a  fourth 
man,  the  plaintiff,  was  on  this  occasion  di- 
rected by  the  company  to  assist    It  is  mani- 
fest that  the  material   in   the  barrel   was 
heavy,  and  that  the  burlap  would  afford  very 
little  resistance  to  the  flow  of  the  soda  from 
the  barrel.    This  was  so  apparent,  and  the 
consequent  danger  to  the  servants  engaged 
In  the  work  was  so  obvious,  that  any  reason- 
ably prudent  man  would  not  have  pursued 
such  means  or  appliances  to  carry  the  soda 
to  the  tank.    It  was  therefore  a  question  for 
the  Jury  whether  the  method  thus  adopted 
by  the  defendant  company  in  conveying  the 
soda  to  the  tank  was  negligent  and  Improper, 
and  was  the  cause  of  the  plaintlfTs  Injuries. 
As  said  by  the  learned  trial  Judge  in  his 
charge:     "Were  they  negligent  in  using  it 
(caustic  soda]  as  they  did  use  it  there;  tliat 
is  to  say,  in  causing  a  barrel  containing  it  to 
be  removed  as  this  barrel  was  with  a  view 
to  having  It  emptied?"   This  was  the  control- 
ling question  in  the  case,  a  proper  one  for  the 
Jury,  and  it  has  been  found  in  favor  of  the 
plaintiff. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 

(m  Fa.  US) 

VAN  LEER  V.  VAN  LEER  et  al. 

(Snpreme  Court  of  PennsylTania.    May  4, 
1908.) 

L  TatrsTS  —  Spenothbift  Tbust— Tkbuina-' 

TION — FDUPILLMENT    of    OBJECT. 

Testator  by  a  codicil  revoked  an  absolnte 
devise  pievlously  given  to  bis  son,  and  created 
a  trust  of  his  son's  portion,  with  a  provision 


that  the  Income  shonld  be  devoted  to  the  son'* 
exclnsive  personal  use,  protected  from  any  claim 
of  his  creditors,  and  against  any  judicial  pro- 
cess for  his  debts.  The  codicil  tiao  declared 
that  the  son's  interest  shonld  not  be  liable  for 
the  "sapport,  contracts,  debts,  or  engagements" 
of  the  son's  wife,  naming  her,  and  diiecting  that 
she  should  derive  no  benefit  from  the  income  or 
principal  of  the  trust  estate.  Held,  that  the 
trust  so  created  was  an  active  spendthrift  tmat, 
and  not  a  special  trust  for  the  sole  purpose  of 
preventing  the  son's  wife  from  sharmg  in  his 
share  of  testator's  estate,  and  hence  the  conrt, 
after  testator's  death,  and  after  the  son  had  se- 
cured a  divorce  from  his  wife,  had  no  power  to 
declare  the  trust  ended  and  direct  a  transfer  of 
the  trust  estate  to  the  son  freed  from  the  trust, 
on  the  ground  that  the  purpose  thereof  Iiad  been 
accomplished. 

2.  WiLiA— Construction. 

Where  the  meaning  of  a  will  is  dear  from 
the  laneuage  nsed,  the  mstmment  interprets  it- 
self ;  the  M>ject  of  the  codrt  being  to  ascertain 
testator's  intention  as  expressed  in  accordance 
with  the  ordinary  meaning  of  the  words  used 
properly  interpreted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  4»,  WiUs,  {  974.1 

Appeal  from  Court  of  Oommon  Pleas,  Phll> 
adelpfaia  County. 

Bill  in  equity  for  partition  by  Edward 
Shippen  Van  Leer  against  George  B.  Van 
Leer  and  others.  From  a  decree  directing 
distribution  of  the  proceeds  of  a  sale  of  the 
property,  John  P.  Van  Leer  appeals.  Af- 
firmed. 

From  the  record  it  appeared  that  the  bill 
was  filed  by  one  of  the  seven  children  of  the 
testator,  praying  for  the  partition  of  the  real 
estate  of  the  testator.  The  averment  of  the 
bill,  so  far  as  material  to  the  present  con- 
troversy, was  that  each  of  six  of  the  tes- 
tator's children,  including  the  complainant 
was  entitled  to  an  undivided  onenseventh 
share  of  two-thirds  of  the  testator's  real  es- 
tate in  fee;  and  that  a  like  share  of  a  re- 
maining child  of  the  testator,  John  P.  Van 
Leer,  the  appellant,  was  vested  in  George  B. 
Van  Leer,  surviving  executor  and  trustee  un- 
der the  will  of  the  testator  and  codicil  there- 
to, in  trust  for  the  said  John  P.  Van  Leer, 
during  his  life.  No  answer  was  filed  to  the 
bill,  and  a  decree  pro  confesso  was  entered, 
directing  partition  to  be  made,  and  referring 
the  proceedings,  "by  agreement  of  the  par- 
ties," to  a  master.  Subsequently,  under  or- 
der of  the  court  the  master  exposed  the  real 
estate  to  public  sale,  and  realized  therefrom 
the  net  sum  of  $38,980,  one-third  of  which 
he  awarded  in  trust  for  testator's  widow 
during  her  life,  and  the  remaining  two-thirds 
he  divided  into  seven  parts,  six  of  which  he 
distributed  among  six  of  the  testator's  <dill- 
dren,  reserving  for  further  consideration  and 
report  upon  request  of  all  the  parties  in  in- 
terest the  contention  of  testator's  seventh 
child,  John  P.  Van  Leer,  that  the  trust  creat- 
ed as  to  him  by  the  testator's  codicil  to  his 
will  was  a  special  trust  intended  solely  to  bar 
his  then  wife,  Maud  D.  Van  Leer,-  from  any 
participation  in  his  share,  and  that  he,  being 
now  divorced  from  Maud  D.  Van  Leer,  was 
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entitled  to  receive  his  dlBtrlbutlTe  one-seventh 
sbere,  or  $3,712.38,  free  and  discharged  of 
the  trust  All  the  co-dlstrlbutees  filed  with 
the  master  a  written  declaration  that  they 
were  satisfied  that  the  testator's  purpose  In 
creating  the  trust  as  to  John  F.  Van  Leer 
had  been  accomplished  by  the  divorce  of  the 
latter  and  his  former  wife,  Mand  D.  Van 
Leer,  and  setting  forth  their  reasons  In  the 
nature  of  a  case  stated.  George  R.  Van  Leer 
Signed  this  instrument  Individually,  but  "not 
as  executor  or  trustee."  The  master  award- 
ed the  distributive  share  of  John  P.  Van 
Leer  to  George  R.  Van  Leer,  surviving  ex- 
ecutor and  trustee  under  the  will  and  codicil 
of  the  testator,  and  dismissed  exceptions  filed 
to  his  report  by  John  P.  Van  Leer.  On  ap- 
peal the  lower  court,  without  opinion  filed, 
dismissed  the  exceptions  and  confirmed  the 
master's  report 

Argued  before  MITCHELL,  C  J.,  and 
BROWN,  MBSTRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Howard  Benton  Lewis,  for  appellant 

MESTBEZAT,  J.  This  Is  an  appeal  by 
John  P.  Van  Leer  from  the  decree  of  the 
court  ot  common  pleas  Na  4  of  Philadelphia 
county  In  refusing  tp  award  him  In  fee  the 
undivided  one-seventh  of  two-thirds  of  the 
real  estate  of  his  deceased  father.  It  would 
certainly  give  us  pleasure  to  grant  the  desire 
of  the  appellant's  mother  and  brothers  and 
sisters  and  decree  the  property  In  question 
to  the  appellant  free  and  discharged  of  the 
trust  Our  decree,  however,  cannot  be  based 
upon  our  pleasure,  but  upon  the  interpreta- 
tion of  the  will  of  the  testator.  We  are  clear 
that  the  learned  master  Interpreted  correct- 
ly the  codicil  to  the  testator's  will,  and  we 
agree  with  his  conclusion  "that  the  trust  is 
■not  a  special  trust  but  an  active  spendthrift 
trust  and  that  the  legal  fee  Is  not  In  John." 
There  can  be  no  doubt  that  the  testator  by 
his  will  Intended  to  give  his  son  John  the  un- 
divided one-seventh  ot  the  two-thirds  of  his 
real  estate  In  fee.  His  will,  executed  March 
28,  1894,  so  declared.  But  It  is  equally 
clear  that  for  reasons  satisfactory  to  himself, 
he  had  changed  his  mind  and  his  Intention 
when  he  executed  the  codldl  to  bis  will  on 
May  22,  1896.  That  codicil  does  not  affect 
the  Interests  of  any  of  the  other  six  children 
who  had  been  given,  by  the  will,  an  equal 
interest  in  the  testator's  estate.  The  codicil 
dealt  exclusively  with  John  P.  Van  Leer's 
Interest  or  share,  and  It  plainly  and  ex- 
plicitly disposed  of  that  share.  It  Is  con- 
tended by  John  that  in  executing  the  codicil 
the  sole  purpose  of  the  testator  was  to  pre- 
vent the  woman  whom  John  had  married, 
and  from  whom  he  bad  separated,  deriving 
any  benefit  or  advantage  from  the  income  or 
principal  of  the  estate,  that  the  object  was 
to  create  a  special  trust  for  that  purpose, 
and  that  the  divorce  of  the  appellant  from  his 
wife  executed  the  trust  and  accomplished 


the  object  of  the  testator.  The  learned  mjas- 
ter,  however,  as  we  have  seen,  did  not  agree 
with  that  construction  of  the  codicil,  but  held 
that  the  testator  intended  to  and  did  create 
an  active  spendthrift  trust  of  the  estate 
which  had  been  given  to  John  in  fee  by  the 
will. 

The  sole. basis  of  the  appellant's  conten- 
tion is  the  supposed  intention  of  the  testator 
obtained  dehors  the  will.  The  mother  and 
brothers  and  sisters  of  John,  remaindermen 
under  the  codicil,  declare  in  the  paper  of 
June  29,  190T,  that  the  only  purpose  the  tes- 
tator had  in  executing  the  codicil  was  to  ex- 
clude John's  wife  from  participating  In  any 
part  of  the  testator's  estate,  and  that  the 
trust  created  by  the  codicil  for  John  was 
fully  executed  and  terminated  by  the  di- 
vorce of  John  from  his  wife.  This  contri- 
tion is  in  direct  opposition  to  the  language 
of  the  codicil.  It  reveres  the  devise  to  John 
In  the  will,  and  devises  to  the  testator's  ex- 
ecutors the  same  Interest  given  John  in 
the  will,  but  in  trust  to  receive  the  Income 
and  pay  it  to  John  for  his  own  use  and  with- 
out anticipation,  "and  so  that  the  same  shall 
never  at  any  time  or  In  any  manner  be  liable 
for  his  debts,  contracts  or  engagements,  or 
subject  to  any  distress,  execution,  or  levy 
therefor,  or  to  any  process,  whatever,  on  the 
part  of  any  creditor  or  creditors  of  my  said 
son,  and  expressly  so  that  it  shall  not  be 
liable  for  the  support  contracts,  debts  or 
engagements  of  his  present  wife,  Maud  D. 
Van  Leer."  The  codicil,  after  making  this 
provision,  and  authorizing  John  by  will  to 
appoint  the  principal  of  his  share  at  his 
pleasure,  makes  an  alternative  disposition  ot 
the  estate  on  failure  of  John  to  appoint  At 
the  conclusion  the  codicil  also  declares  that 
John's  wife  shonld  in  no  event  or  in  any 
circumstances  derive  any  benefit  from  the 
income  or  principal  of  the  trust  created  for 
John.  It  is  clear,  and  no  authorities  need 
be  cited  to  sustain  the  proposition,  that  had 
the  parts  of  the  codicil  referring  spedflcally 
to  John's  wife  been  omitted,  there  would 
have  been  created  an  active  spendthrift  trust 
This  court  has  declared  time  and  again  that 
such  is  the  efTect  of  substantially  the  same 
language  as  that  used  in  this  codicil.  The 
Instrument  itself  declares  the  intention  of  the 
testator  to  annul  and  revoke  the  devise  in 
fee  made  to  John  In  the  will.  The  inten- 
tion to  revoke  Is  manifest  and  is  expressed 
in  apt  terms.  In  language  equally  certain 
and  unequivocal,  a  trust  is  created  and  the 
purpose  is  definitely  and  unequivocally  de- 
clared in  languagre  not  tO  be  misunderstood. 
The  income  from  the  principal  was  to  be 
paid  into  John's  own  hands.  He  had  no  right 
of  anticipation.  Neither  could  it  be  sub- 
jected to  his  debts,  contracts,  or  engagements; 
nor  was  it  liable  to  distress,  execution,  or 
levy  by  any  creditor.  Standing  aione,  this 
language  is  so  clear  and  comprehensive  that 
there  can  be  no  basis  whatever  for  any  doubt 
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as  to  the  testator's  Intention.  That  Intention 
is  made  Clearer  by  tbe  devises  over  of  the 
principal  of  the  estate.  They  show  that  the 
principal  was  not  to  vest  absolutely  In  Jolin. 
It  la  true  that  he  Is  given  the  power  of  ap- 
pointment He  may  dispose  of  it  by  will, 
but  that  discloses  no  Intention  to  vest  in  him 
the  fee  and  permit  him  to  dispose  of  It  for  his 
own  use  during  his  life.  The  power,  there- 
fore, does  not  change  th^  otherwise  clearly 
expressed  intention  of  the  testator  to  create 
an  active  spendthrift  trust 

It  Is  contended,  however,  that  the  Inten- 
tion to  create  a  special  trust  to  protect  the 
estate  against  John's  wife  is  disclosed  by  the 
express  prohibition  in  the  codicil  against  lia- 
bility "for  the  support,  contracts,  debts  or 
engagements  of  his  present  wife,  Maud  D. 
Van  Leer,"  and  the  provision  that  the  wife 
shall  derive  no  benefit  from  the  income  or 
principal  of  the  trust  estate.  But  these  pro- 
visions of  the  codicil  do  not  modify,  limit  or 
In  any  way  change  the  spendthrift  trust  pre- 
viously declared  in  the  codicil.  Eliminating 
the  special  reference  to  John's  wife  in  tbe 
codicil,  tbe  intention  of  the  testator,  express- 
ed in  apt  language,  is  that  the  trustees  shall 
bold  the  principal  of  the  estate  for  the  per- 
sons named  in  the  codicil,  and  that  tbe  In- 
come shall  be  devoted  exclusively  for  John's 
personal  nse,  protected  from  any  claim  of  his 
creditors  and  against  any  writ  or  process  on 
any  Judgment  or  debt  against  him.  Unques- 
tionably tbe  testator's  intention  was  to  defeat 
any  claim  that  John's  wife  might  have  or  ob- 
tain against  the  trust  estate,  but  his  inten- 
tion is  equally  clear  and  expressed  In  lan- 
guage of  no  doubtful  signification  that  he  in- 
tended to  extend  a  protection  to  the  estate 
against  any  and  all  other  claims  and  debts 
which  John  might  incur  or  become  liable  for. 
This  Intention  Is  as  apparent  and  clearly  ex- 
pressed as  the  Intention  to  defeat  the  wife's 
claims  against  the  trust  estate.  If  the  tes- 
tator Intended  simply  to  protect  the  trust  es- 
tate against  John's  wife,  he  has  failed  to  do 
so  in  language  that  can  be  so  construed  by 
any  known  rules  of  interpretation.  He  has 
declared  a  spendthrift  trust  pure  and  sim- 
ple, and  the  special  reference  to  John's  wife 
has  neither  added  to  nor  detracted  from  It 
In  Hawkins  on  Wills  (2d  Am.  Ed.)  p.  1,  it  is 
said:  "In  construing  a  will,  the  object  of  the 
courts  is  to  ascertain,  not  the  Intention  sim- 
ply, but  the  expressed  Intentions  of  tbe  tes- 
tator, 1.  e.,  the  intention  which  the  will  It- 
self, either  expressly  or  by  Implication,  de- 
clares, or  (which  is  the  same  thing)  the  mean- 
ing of  the  words — ^the  meaning,  that  is,  which 
the  words  of  the  will,  properly  Interpreted, 
convey."  In  Woelpper's  Appeal,  126  Pa.  562, 
672,  17  Atl.  870,  872,  we  said:  "It  is  often 
said  •  •  *  that  'the  question  in  expound- 
ing a  will  is  not  what  the  testator  meant,  but 
what  is  the  meaning  of  his  words.'  But  by 
this  it  was  never  intended  to  say  that  the 
testator's  meaning  when  apparent  can  be  dis- 
regarded, but  that  it  cannot  be  got  at  aliunde. 


by  what  he  might  have  meant,  or  even  what 
under  the  circumstances  perhaps  he  would 
have  meant  but  only  by  what  he  said.  The 
search  is  confined  to  bis  language,  but  Its  ob- 
ject is  still  his  meaning."  And  In  Huber's 
Appeal,  80  Pa.  348,  this  court  said  (page  358): 
"When  the  meaning  is  clear  from  language 
that  is  unmistakable,  the  instrument  Inter- 
prets itself."  In  construing  the  codicil  and 
win  of  Joseph  W.  Van  Leer,  we  cannot  go 
outside  of  its  terms  or  apply  any  artificial 
canons  of  construction.  The  language  is  clear 
and  unmistakable,  and  discloses  the  testator's 
intention.  It  is  not  open  to  doubt  It  cre- 
ates no  necessity  for  going  outside  of  the  ia- 
strument  Itself  to  ascertain  tbe  testator's  in- 
tention. It  may  be  that  his  chief  and  p<wsl- 
bly  his  only  purpose  In  revoking  the  devise  to 
his  son  John  and  in  creating  the  trust  was  to 
prevent  John's  wife  from  participating  in  bis 
estate,  but,  if  so,  It  does  not  appear  from  tbe 
codicil  Itself,  which  manifests  a  clear  and 
unmistakable  intention  to  create  an  active 
spendthrift  trust  and  thereby  protect  John 
and  bis  Interests  from  assault  from  any  and 
all  quarters. 

We  concur  in  the  conclusion  reached  by 
the  learned  master  and  approved  by  the  court 
below;  and  therefore  the  decree  is  affirmed. 

<2a  Pa.  174) 

SINGLET  et  al.  v.  BASTON  TRANSIT  Oa 

(Supreme  Court  of  Pennsylvania.     May  4, 
1908.) 

Street  Railsoads— Injuries  to  Tbavelebs— 

Bicycle  Rideb. 

In  an  action  for  injuries  to  a  boy  riding  a 
bicycle  while  crossing  a  street  behind  a.  stand- 
ing street  car  which  was  unexpectedly  moved 
backward,  the  negligence  of  the  motorman  and 
the  contributory  negligence  of  the  boy  held  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  Sf  251-257.] 

Appeal  from  Coatt  of  Common  Pleas, 
Northampton  County. 

Trespass  for  personal  injuries  by  William 
Singley  and  Herbert  Slngley  against  the 
Easton  Transit  Company.  The  court  rrfnaed 
binding  Instructions  for  the  defendant,  and 
verdict  was  rendered  for  William  Slngley  for 
$1,800  and  for  Herbert  Slngley  for  $2,700. 
Judgment  was  entered  on  tbe  verdict  for  Her- 
bert Singley  for  $2,700  and  for  WUHam  Slng- 
ley for  $1,200,  all  above  that  amount  having 
been  rouitted,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

H.  J.  Steele,  for  appellant  James  W.  Fox 
and  Edward  J.  Fox,  for  appellees. 

PER  CURIAM.  The  qnestlons  of  negli- 
gence on  the  part  of  the  motorman  of  the 
defendant  company  and  the  contributory  neg- 
ligence of  tl^e  plaintiff,  who  was  Injured, 
were  necessarily  for  the  Jury,  and  they  were 
submitted  with   full  and  accurate  tostnic- 
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tlons.  Two  cars,  one  an  open  summer  car, 
which  was  at  the  time  used  as  a  motor,  and 
the  other  a  flat  car  loaded  with  rails  and  at- 
tached to  the  summer  car,  were  standing  on 
a  switch  on  a  city  street  at  a  place  where  an 
east-bound  passenger  car  stopped  every  15 
minutes  during  the  day  to  allow  a  car  to  pass 
on  the  main  track.  The  motorman  stood  on 
the  east  platform  of  the  open  car  facing  west 
In  the  direction  In  which  he  Intended  to  move 
the  cars.  The  plalntifT,  a  boy  13  years  old, 
was  riding  east  on  a  bicycle,  and  when  near 
the  open  car  turned  from  his  course  to  crosa 
the  street  diagonally  and  pass  behind  it. 
This  place  was  not  a  r^ular  crossing,  but 
was  frequently  used  to  reach  a  subway  under 
a  railroad.  At  the  moment  he  reached  the 
track  the  cars  were  started  west,  and  he  was 
struck  and  injured.  There  was  nothing  ez> 
cept  the  position  of  the  trolly  pole  to  Indi- 
cate that  the  car  would  move  west,  and  any 
one  not  observing  this  might  well  suppose 
the  car  was  a  regular  passenger  car  going 
east  or  a  car  out  of  service.  The  case  was 
not  that  of  a  boy  coming  unexpectedly  In 
front  of  a  moving  car,  but  of  one  going  be- 
hind a  standing  car  which  unexpectedly  mov- 
ed backwards,  and  the  question  of  negligence 
could  not  be  determined  by  the  court; 
The  Judgment  is  affirmed. 


(m  Fa.  170 

GILBERT  ▼.  ELK  TANNING  CO. 

(Supreme  Court  of  Pennsylvania.     May  4, 
1908.) 

1.  Mastbb  and  Servant— Dtjit  or  Mastxb— 
Sape  Pulck  to  Wobk. 

A  master's  duty  to  provide  a  reasonably 
safe  place  and  to  maintain  it  in  a  reasonably 
safe  condition  by  Inspection  and  rmair  is  an 
atisolnte  pemonal  obligation,  from  which  nothing 
but  performance  can  relieve  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  179.] 

2.  Same  —  Injtjries  to  Sebvarts  —  Teixow 
Sebvakts— Vice   Pbincipai.. 

The  act  of  a  tannery  superintendent,  hav- 
ing general  supervision  of  the  plant  and  entire 
control  of  the  business,  in  removing  the  cover  of 
a  vat  containing  hot  liquid,  and  permitting  the 
vat  to  remain  exposed  so  that  decedent,  a  bleach- 
erman,  slipped  and  fell  into  it,  and  was  killed  as 
he  was  pushing  a  car  along  greasy  tracks,  ad- 
joining tbe  vat,  was  the  act  of  a  vice  principal, 
and  not  of  a  fellow  servant. 

fEd.  Note. — For  cases  in  point,  Bee  Cent  Dig. 
Tot.  84,  Master  and  Servant,  Si  45&-46o.] 

8.  Sam*— Neouoencb— Qtjestios  fob  Jtjbt. 

In  an  action  for  death  of  a  servant  in  a 
tannery  by  slipping  on  greasy  tracks  and  failing 
Into  an  open  vat  from  which  the  tannery  super- 
intendent had  removed  the  cover,  whether  the 
removal  of  the  cover  was  negligence  held  for  tbe 
jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
VOL  34,  Master  and  Servant,  {  1060.] 

Appeal  from  Court  of  Common  Pleas,  Brad- 
ford County. 

Trespass  by  Clara  Augusta  Gilbert  against 
tbe  Elk  Tanning  Company  to  recover  dam- 


ages for  the  death  of  her  husband.  Verdict 
and  judgment  for  plaintiff  for  $6,000,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  a  X,  and 
BROWN,  MESTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Clarence  E.  Sprout,  John  C.  Ingham,  and 
John  E.  Cupp,  for  appellant.  M.  B.  LUIey, 
for  appellee. 

POTTER,  J.  This  was  an  action  of  tres- 
pass brought  by  Clara  A.  Gilbert  to  recover 
from  the  Elk  Tanning  Company  damages  for 
the  death  of  her  husband,  Elijah  B.  Gilbert 
The  plaintiff  died  before  the  case  was  tried, 
and  her  administrator  was  substituted.  It 
appears  from  the  evidence  that  Elijah  B.  Gil- 
bert was  employed  as  a  bleacberman  In  de- 
fendant's tannery  at  Powell,  in  Bradford 
county,  and  had  been  so  employed  for  years 
prior  to  the  accident  by  which  he  lost  his 
life.  On  December  10,  1905,  while  working 
In  the  tannery,  he  fell  into  an  open  vat  con- 
taining hot  liquid,  and  was  scalded  so  seri- 
ously that  his  death  soon  followed.  -  Ip  the 
yard  of  the  tannery  there  were  over  400  vats 
wUcb  were  covered  with  planks.  Between 
the  vats,  and  very  close  to  them,  ran  several 
car  tracks  over  which  hides  were  carried  In 
cars  to  and  from  the  yard.  These  tracks 
were  alx>nt  14  inches  In  width,  and  from  the 
nature  of  the  business  naturally  tended  to 
become  greasy  and  slippery.  On  the  day  of 
the  accident  Gilbert,  with  two  other  work- 
men, was  employed  in  transporting  hides  by 
means  of  a  car  running  upon  one  of  these 
tracks  from  tbe  yard  to  the  bleacher  some 
distance  away.  It  was  6  o'clock  in  the  aft- 
ernoon, and  the  light  was  failing.  One  of 
the  workmen  was  in  front  of  the  car,  and  Gil- 
bert and  the  other  workmen  were  pushing  It 
from  behind.  The  car  passed  very  close  to 
the  edge  of  rat  No.  68,  which  was  seven  by 
nine  feet  in  area,  and  about  five  feet  deep, 
and  was  used  for  the  purpose  of  heating 
liquids  for  distribution  to  other  vats.  The 
testimony  shows  that  a  plank  had  been  taken 
from  the  cover  of  this  vat,  at  the  side  next 
to  the  car  track,  and  not  replaced.  The 
tracks  were  narrow  and  slippery,  and  as 
Gilbert  passed  the  opening  into  the  vat  his 
feet  slipped,  and  he  was  precipitated  Into 
the  hot  liquid.  P.  S.  Martin,  who  was  super- 
intendent of  the  tannery  and  had  general 
supervision  of  the  plant,  and  who,  under  the 
evidence,  had  full  and  entire  control  of  the 
business  of  that  tannery,  had  been  at  the 
vat  shortly  before  the  accident,  and  he  testi- 
fied that  he  moved  one  plank,  he  thought, 
that  was  lying  on  the  vat  next  to  the  track, 
in  order  to  pull  out  a  plug  that  was  beneath 
It;  but  he  could  not  say  positively  whether  he 
replaced  the  plank  or  not  before  he  left.  An- 
other witness,  Frank  Ward,  who  had  been 
working  at  the  vat  before  the  superintendent 
was  there,  testified  that  at  half  past  3  or  4 
o'clock  he  left  the  planks  next  to  tbe  track 
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down  In  place,  and  the  first  four  feet  from 
th«  track  tightly  covered.  It  is  nndlqpnted 
that  at  the  time  of  accident  the  vat  was  nn- 
covered  adjoining  the  track,  and  that  while 
engaged  In  poshing  the  car  along  the  track 
Gilbert  slipped  Into  It.  The  negligence  charg- 
ed was  In  leaving  the  vat  uncovered  In  such 
dangerous  proximity  to  the  track  along  which 
the  men  were  obliged  to  walk.  The  defend- 
ant company  offered  no  evidence,  but  asked 
for  binding  instructions  in  Its  favor.  Tbe 
trial  Judge  refused  this  request,  but  reserved 
the  question  of  law  whether  there  was  any 
evidence  which  entitled  the  plaintiff  to  re- 
cover, and  submitted  the  question  of  negli- 
gence and  contributory  negligence  to  the 
Jury,  who  found  a  verdict  for  the  plaintiff. 
A  nil*  for  Judgment  in  favor  of  the  defend- 
ant non  obstante  veredicto  was  subsequently 
discharged,  and  Judgment  entered  on  the  ver- 
dict 

It  ia  contended  by  counsel  for  the  defend- 
ant that  the  negligence,  which  was  that  of  the 
superintendent,  was  not  that  of  a  vice  princi- 
pal in  this  case,  because  he  was  engaged  at 
the  time  in  doing  tbe  work  of  an  ordinary 
laborer.  This  conteatlon  is  hardly  borne  out 
by  the  evidence,  for  it  is  a  fair  inference  that 
in  the  attention  which  he  was  at  the  time  be- 
stowing upon  the  vat  be  was  acting  in  a  su- 
pervising capacity.  Tbe  defendant  corpora- 
tion could  act  only  through  its  agent,  and 
the  superintendent  was  the  offloer  having 
charge  of  the  business  of  the  defendant,  and 
therefore,  for  all  practical  purposes,  must  be 
regarded  as  the  corporation  itself.  Ardesco 
Oil  Co.  v.  Oilson,  63  Pa.  146.  The  duty  of 
maintaining  a  reasonably  safe  track  between 
and  past  the  vats,  along  which  the  men  could 
walk  in  puling  tbe  cars,  was  one  which  was 
a  direct  and  absolute  obligation  upon  tbe 
part  of  tbe  defendant  company  from  which 
nothing  but  performance  could  relieve  it 
This  court,  speaking  by  Justice  Fell,  in  Lillie 
V.  American  Car  &  Foundry  Co.,  209  Pa.  161, 
166,  68  Atl.  272,  273,  said:  "The  duty  to 
provide  a  safe  place  to  work  and  to  maintain 
It  in  a  reasonably  safe  condition  by  Inspec- 
tion and  repair  is  a  direct,  personal,  and  at>- 
solute  obligation  from  which  nothing  but  per- 
formance can  relieve  an  employer,  and  tbe 
person  to  whom  it  Is  delegated  becomes  a  vice 
principal  whose  neglect  is  the  neglect  of  the 
employer."  This  statement  of  the  principle 
was  quoted  and  approved  in  tbe  later  case  of 


Schigllzzo  T.  Dnnn,  211  Pa.  2S3,  00  AtL  724, 
107  Am.  St  Rep.  567. 

Under  the  thoroughly  wdl-settled  rules  of 
law,  it  Is  clear  that  Martin,  the  supertntoid- 
ent  In  this  case,  must  be  considered  a  vice 
principal,  and  that  the  defendant  was  liable 
for  bis  negligence.  The  uncontradicted  evi- 
dence showed  that  Martin  was  superintend- 
ent of  this  tannery  and  had  been  so  for  more 
than  two  years,  and  had  "general  supervision 
of  tbe  plant";  and  the  testimony  further 
showed  that  he  had  full  and  entire  control 
and  management  of  tbe  business  at  this 
place,  and  that  he  directed  the  arranging  of 
the  appliances  and  apparatus  there.  Tbe  de- 
fendant offered  no  testimony  wliatever  to 
rebut  this  evidence^  which  was  certainly  suffi- 
cient to  take  the  case  to  the  Jury  on  tbe  ques- 
tion of  whether  or  not  Martin  was  a  vice 
principal.  Under  the  evidence  be  was  guilty 
in  this  case,  not  merely  of  an  act  of  omission, 
such  as  failure  to  inspect  or  repair  would 
have  been,  had  the  premises  gotten  cat  of 
order  through  wear  and  tear,  but  lie  was 
himself  in  this  instance  the  one  who  by  his 
own  negligent  action  in  leaving  the  vat  un- 
covered placed  a  dangerous  trap  at  the  very 
feet  of  the  men  whose  duties  obliged  them 
to  walk  past  it  in  the  dim  light  of  the  hour ; 
so  that,  instead  of  protecting  them,  he  brought 
into  existence  the  dangerous  situation.  In 
this  respect  he  certainly  failed  to  use  ordi- 
nary care  for  tbe  safety  of  the  employdi,  and 
thereby  failed  to  discharge  the  duty  with 
which  be  was  charged  by  the  defendant  com- 
pany, and  for  which  it  could  not  evade  re- 
sponsibility. If  another  workman  had  left 
the  vat  uncovered,  and  the  superintendent 
bad  seen  it  in  tUne  to  have  remedied  the  mat- 
ter, or  given  warning  to  tbe  decedent,  bad  be 
failed  to  do  either,  bis  conduct  would  very 
properly  have  been  considered  negligence  for 
which  the  master  would  be  compelled  to  an- 
swer. Much  more  so  when  the  carelessness 
was  In  his  own  action.  There  is  no  affirma- 
tive evidence  that  the  decedent  was  in  any 
way  guilty  of  contributory  n^ligence,  and 
there  was  certainly  nothing  which  would 
have  Justified  the  trial  Judge  in  pronouncing 
upon  it  as  a  question  of  law.  That  was  a 
matter  for  the  Jury.  We  see  no  error  either 
in  tbe  fact  of  submission,  or  in  the  manner  tu 
which  this  case  was  submitted  to  tbe  Jury 
by  the  learned  trial  Judge. 

The  assignments  of  error  are  overruled, 
and  tbe  Judgment  is  affirmed. 
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MANATUNK  TRUST  CO.  T.  PLATT  et  aL 

(Supreme   Conrt   of    Pennsylvania.     May    U, 
1908.) 

1.  iNFAim  — JUDOMENIN— VaCATIOK— QbOITWDB 
— NOTICK  TO    MiNOB. 

A  judgment  on  foreclosure  of  a  mortgage 
■gainst  the  guardian  ad  litem  of  a  minor  owner 
will  not  be  opened  merely  because  neither  the 
minor  nor  his  n,ezt  of  kin  had  notice  of  the 
application  for  the  appointment  of  a  guardian  ad 
litem. 

2.  Juoaxurr— OPKRrao — Obocrds   hi    Gkk- 

BBAL. 

A  motion  to  open  a  judgment,  being  an 
appeal  to  the  equitable  powers  of  the  court, 
cannot  be  sustained  because  of  a  mere  technical 
irregularity  not  affecting  the  merits  or  justice 
of  the  judgment 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  30,  Judgment,  |  691.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Manaynnk  Trust  Company, 
to  the  use  of  John  W.  Piatt  and  othera, 
against  Ammon  Piatt  and  others  to  foreclose 
a  mortgage.  From  an  order  discharging  a 
rule  to  open  &  judgment  for  plaintiff,  An- 
drew O.  Kerr,  guardian  of  John  W.  PIt»- 
patrlck,  a  minor,  appeals.    Affirmed. 

Argued  before  MITOHBLIi,  C.  J.,  and 
BROWN,  MESTREaAT,  POTTER,  and  KL- 
KIN,  JJ. 

Henry  A.  Hoefler  and  Charles  A.  Chase, 
for  appellant  Melick,  Potter  &  Dechert, 
for  appellees. 

PER  CDRIAM.  The  motion  to  open  mi 
judgment,  being  an  appeal  to  the  equitable 
powers  of  the  court,  should  be  based  on 
some  equitable  ground  shown.  In  this  case 
there  was  non&  The  judgment  was  regular 
on  its  face,  and  not  assailable  at  law.  The 
only  objection  to  It  now  set  up  Is  of  technical 
Irregularity  not  In  any  way  affecting  Its 
merits  or  justice.  The  court  was  not  called 
upon  to  Intervene. 

Judgment  affirmed. 


<2Z1  Pa.  MT) 

GARDNER  t.  CITY  OF  PHIT.ADELPHIA 

(Supreme    Conrt   of    Pennsylvania.      May    11, 
1908.) 

MuiflClPAI,    COBPOBATION*— DKFECTIVB    SIOK- 
WALKS— ICB    AITD    SKOW. 

,  A  city  was  not  negligent  in  failing  to  re- 
pair a  defect  in  a  sidewallc  consisting  of  a 
rut,  In  whidh  plaintifTs  heel  caught,  made  by  a 
push  cart  in  soft  snow  or  slush  which  had  frozen 
on  the  walk,  and  then  had  become  covered  by 
on»  or  two  inches  of  fresh  snow  that  had  fallen 
the  same  morning,  on  which  plaintiff  was  in- 
jured. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia (bounty. 

Action  by  Richard  Gllpln  Gardner  against 
the  dty  of  Philadelphia  to  recover  damages 
for  personal  Injuries  caused  by  a  fall  on 
an  Icy  sidewalk.  From  an  order  refusing 
to  take  Off  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 
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The  facts  are  stated  In  tbe  opinion  of  the 
Supreme  Court  The  conrt  entered  a  com- 
pulsory nonsuit  which  It  subsequently  re- 
fused to  take  oflC 

Argued  before  MITCHEIjL,  a  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  EIr 
KIN,  JJ. 

John  R.  K.  Scott  for  appellant    Harry  T. 

Kingston,  James  Alcorn,  Asst  City  Sol.,  and 
J.  Howard  Geunell,  City  Sol.,  for  appellee. 

PER  CURIAM.  Plaintiff,  walking  down 
Pine  street,  in  the  city  of  Philadelphia,  fell 
on  tbe  Icy  pavement  Examination  showed  a 
circular  or  curved  rut  In  which  his  heel 
caught  and  his  foot  was  turned.  It  was  ap- 
parently made  by  a  push  cart  in  the  soft 
snow  or  slush,  later  frozen  hard  and  then 
covered  with  an  Inch  or  two  of  fresh  snow 
that  had  fallen  that  morning.  It  was  ono 
of  the  most  dangerous  conditions  that  occur 
for  pedestrians,  but  a  condition  incident  to 
dty  pavements  In  our  variable  winter  weath- 
er, and  there  was  no  evidence  that  the  dty 
had  actual  notice  of  It  or  that  it  bad  been 
there  long  enough  for  notice  to  be  Implied. 

Judgment  affirmed. 

(221  Ps.  ns) 

BEISEL  V.  GERLACH. 

(Supreme  Court  of  Pennsylvania.    May  11, 
190a) 

1.  Husband  asd  Wife— Alienation  of  Af- 
fections—Acts OF  Wife's  Father— Malice. 
A  father  being  authorised  by   law   to  ad- 
vise his  daughter  about  her  domestic  afEnirs  in 
accordance  with  tbe  reciprocal  obligations  and 
affections   existing   between   parent   and    child, 
which  last  tbrougn  life,  the  daughter's  husband 
cannot  recover  against  the  wife's  father  for  al- 
leged alienation  of  affections,  though  the  father's 
advice  influenced  the  daughter  to  separate  from 
the  husband,  unless  such  advice  was  given  ia 
bad  faith,  and  with  malice  or  unworthy  motives. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Difc 
VOL  26,  Husband  and  Wife,  f  1121.1 

&  Samb— Evidence. 

Letters  written  by  a  wife  to  her  husband 
were  insufficient  to  sustain  a  charge  that  the 
wife's  father  had  alienated  her  affections,  in  the 
absence  of  proof  that  the  father  had  anything 
to  do  with  the  letters  or  was  responsible  for 
having  them  written ;  there  appearing  from  tlie 
letters  themselves  nothing  showmg  alienation  of 
affections  or  any  misconduct  by  the  father. 
8.  Sauk— Evidence. 

In  an  action  for  alienation  of  tbe  affections 
of  plaintiff's  wife  by  her  father,  evidence  hel3 
Insufficient  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
▼ol.  26,  Husband  and  Wife.  I  1124.] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Trespass  for  alienation  of  wife's  affections 
by  George  W.  Beisel,  by  his  next  friend,  John 
Beisel,  against  B.  J.  Gerlach.  Verdict  for 
plaintiff,  and  defendant  appeals.     Reversed. 

The  opinion  of  the  Supreme  Court  states 

the  case. 
Defendant  presented  these  points: 
"(1)  There  being  no  evidence  in  the  causa 

that  defendant  made  any  false  and  maildoua 
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statements  of  and  coQcerning  the  plaintiff 
to  bis  wife,  under  the  pleadings  there  can 
be  no  recovery  by  the  plaintiff.  Answer: 
Refused. 

"(2)  There  being  no  evidence  in  the  case 
that  defendant  encouraged  and  compelled 
plaintiff's  wife  to  receive  the  attentions  of 
other  men,  and  no  evidence  that  be  promised 
to  secure  a  divorce  for  her  from  plaintiff,  so 
that  she  could  marry  another  man,  under  the 
pleading  there  can  be  no  recovery.  Answer: 
Refused. 

"(3)  The  proof  and  testimony  In  the  case 
do  not  support  the  allegations  of  plaintiff's 
pleadings,  and  there  can  be  no  recovery  by 
him.    Answer:  Refused." 

Argued  before  FEa/I/,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

W.  EL  Doster,  for  appellant  James  T. 
Woodring,  for  appellee. 

E<LKIN,  3.  This  iB  an  Important  case  In 
the  sense  that  it  has  to  do  with  the  rights, 
duties,  and  liabilities  of  a  parent  In  dealing 
with  a  married  child.  The  action  Is  brought 
by  a  son-in-law  against  his  father-ln-law  to 
recover  damages  for  the  alienation  of  the  af- 
fection of  the  wife  of  the  former  and  daugh- 
ter of  the  latter.  At  the  old  common  law  It 
Is  doubtful  whether  the  alleged  alienation  of 
the  affection  of  a  child  by  a  parent  under 
such  circumstances  was  actionable;  and, 
while  the  courts  in  more  recent  years  have 
opened  the  door  to  this  class  of  cases  by  rec- 
ognizing the  right  to  maintain  such  an  ac- 
tion under  certain  circumstances,  it  should 
be  borne  In  mind  that  the  reciprocal  obliga- 
tions and  affections  of  parent  and  child  last 
through  life,  before  and  after  marriage,  and 
in  the  trial  of  such  causes  the  greatest  care 
should  be  exercised,  so  that  the  assertion  of 
a  supposed  right  of  action  may  not  be  based 
upon  a  proper  parental  regard  for  the  wel- 
fare and  happiness  of  the  child.  Almost  a 
hundred  years  ago  It  was  said  by  Chancellor 
Kent  that:  "A  father's  house  is  always  open 
to  his  children;  and,  whether  they  be  mar- 
ried or  unmarried,  It  Is  still  to  them  a  refuge 
from  evil  and  a  consolation  In  distress.  Nat- 
ural affection  establishes  and  consecrates 
this  asylum.  The  father  Is  under  even  a  le- 
gal obligation  to  maintain  his  children  and 
grandchildren,  if  be  be  competent  and  they 
unable  to  maintain  themselves;  and  accord- 
ing to  Lord  Coke,  it  Is  nature's  profession  to 
assist,  maintain,  and  console  the  child.  I 
should  require  more  proof  to  sustain  the  ac- 
tion against  the  father  than  against  a  stran- 
ger. It  ought  to  appear  cither  that  be  de- 
tains the  wife  against  her  will,  or  that  he  en- 
tices her  away  from  her  husband  from  Im- 
proper motives."  In  actions  of  this  character 
the  question  is  whether  the  father  was  mov- 
ed by  malice  and  without  Justification,  or 
by  a  proper  parental  regard  for  the  welfare 
and  happiness  of  his  child.  There  can  be  no 
law  to  restrain  a  father  from  honestly  and 


properly  endeavoring  to  protect  his  dau^ter, 
by  means  of  counsel  and  advice  concerning 
her  marital  relations,  so  long  as  he  in  good 
faith  advises  what  be  believes  to  be  right 
and  proper  under  the  circumstances.  There 
is  a  wide  and  essential  difference  between 
the  rights  and  privileges  of  a  parent  in  such 
cases  and  those  of  an  intermeddling  stranger. 
In  ail  such  cases  the  motives  of  the  parent 
are  presumed  good  until  the  contrary  Is  made 
to  apiiear.  It  is  true  a  father  has  no  right 
to  restrain  his  daughter  from  returning  to 
her  husband  If  she  desires  to  do  so.  On 
th&  other  hand,  he  may  lawfully  give  counsel 
and  advice  for  her  own  good,  and  shelter  her 
in  his  own  bouse.  If  she  chooses  to  remain 
with  him,  without  making  himself  liable  in 
an  action  of  damages.  The  law  recognl2e8 
the  right  of  a  father  to  advise  his  daughter 
about  her  domestic  affairs,  without  incurring 
liability  for  alienation,  if  the  advice  be  given 
in  good  faith  and  prompted  by  worthy  mo- 
tives, even  if  such  advice  influenced  the 
daughter  In  making  up  her  mind  to  separate 
from  her  husband.  In  other  words,  tliere 
can  be  no  recovery  against  the  father,  unless 
it  clearly  appears  that  he  acted  maliciously, 
without  justification,  and  from  unworthy  mo- 
tives. This  is  substantially  the  rule  recog- 
nized in  all  Jurisdictions.  Burnett  v.  Burk- 
head,  21  Ark.  77,  70  Am.  Dec.  358;  Nevlns  t. 
Nevins,  68  Kan.  410,  75  Pac.  492;  Zlnmier- 
man  v.  Whlteley,  134  Mich.  39,  95  N.  W. 
988;  Payne  v.  Williams,  63  Tenn.  583;  Tuck- 
^  V.  Tucker,  74  Miss.  93,  19  South.  955,  32 
L.  R.  A.  623;  Reed  v.  Reed,  6  Ind.  App.  317, 
33  N.  E.  638,  51  Am.  St  Rep.  312;  Bennett  v. 
Smith,  21  Barb.  (N.  Y.)  439;  Young  v. 
Young,  8  Wash.  81,  35  Pac.  692;  Hullng  v. 
Hullng,  32  111.  App.  519;  Brown  v.  Brown, 
124  N.  O.  19,  82  S.  E.  320,  70  Am.  St  Rep. 
574. 

In  the  present  case  the  amended  statement 
of  claim  alleges  that  the  defendant  did  will- 
fully, unlawfully,  and  maliciously  cause  bis 
daughter  to  separate  from  her  husband,  and 
that  be  encouraged  her  to  receive  the  atten- 
tions of  other  men,  under  a  promise  that  he 
would  procure  a  divorce  for  her  so  that  she 
could  remarry,  by  reason  of  which  acts  and 
promises  the  affection  of  the  wife  for  her 
husband  was  alienated.  These  allegations 
were  evidently  made  in  the  amended  state- 
ment because  the  averments  of  the  original 
declaration  were  not  deemed  sutncient  to  sus- 
tain the  action  against  the  father  under  the 
rule  hereinbefore  referred  to.  In  this  con- 
nection it  is  proper  to  remark  that  it  is  not 
only  necessary  to  allege  all  the  essential  ele- 
ments required  to  sustain  the  action,  but 
the  measure  of  proof  must  °be  corresponding- 
ly high.  It  will  not  do  to  allege  an  extreme 
case  and  support  it  by  indifferent  proof,  or  by 
proof  which,  fairly  considered,  only  shows 
that  the  parent  did  what  any  parent  would 
have  done  under  similar  circumstances  for 
the  peace  and  comfort  and  happiness  of  his 
household.    We  have  examined  with  pains- 
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taking  care  the  record  in  tbls  case,  and  hare 
carefully  read  all  the  testimony  In  order  that 
It  might  be  properly  determined  whether  the 
evidence  was  sufficient  to  Justify  the  sub- 
mission of  the  question  to  the  jury.  In  this 
class  of  cases  the  first  duty  rests  with  the 
court  to  say  whether  the  evidence  is  suffi- 
cient to  meet  the  measure  of  proof  required 
and  whether,  If  believed,  It  would  warrant  a 
finding  by  a  jury  In  favor  of  the  plaintiff. 
As  to  the  allegation  that  the  father  encourag- 
ed the  daughter  to  receive  the  attentions  of 
other  men,  no  testimony  was  oflTered  in  sup- 
port of  it,  and  it  must  fall.  The  case,  there- 
fore, must  rest  on  the  allegation  that  the 
father,  by  false  and  lualiclous  statements, 
alienated  the  affection  of  his  daughter  from 
her  husband,  and  did  unlawfully.  In  a  spirit 
of  malice,  without  justification,  cause  a  sep- 
aration. No  single  fact  proven,  nor  all  of 
the  facts  combined,  are  sufficient  to  estab- 
lish these  allegations,  and  it  is  the  duty  of 
the  court  to  say  so.  A  jury,  In  the  absence 
of  sufficient  evidence,  should  not  be  permitted 
to  guess  at  or  conjecture  about  the  rights 
and  llabUitles  of  parents  and  children  in  this 
class  of  cases.  The  plaintiff's  case  rests  al- 
most entirely  on  his  cwn  testimony,  the  im- 
portant part  of  which  relates^  to  what  oc- 
curred at  the  time  the  defendant  ordered 
him  to  leave  his  house  on  April  24,  1905. 
There  is  some  further  testimony  about  what 
occurred  at  two  subsequent  Interviews,  one 
when  be  returned  the  key  of  the  house,  and 
the  other  at  a  meeting  on  the  street  He  is 
contradicted  in  all  the  material  facts  of  bis 
testimony  t^  the  other  parties  present,  but 
if  it  was  only  a  question  of  credibility,  It 
would  have  to  go  to  the  jury.  In  our  opin- 
ion, however,  his  testimony  is  not  sufficient, 
if  believed,  to  warrant  a  finding  that  the  fa- 
ther, without  just  cause  and  with  malicious 
purpose,  did  unlawfully  alienate  the  affec- 
tions of  his  daughter  from  her  husband.  The 
wife,  and  daughter,  In  this  case  was  a  young 
girl  fifteen  years  of  age,  wayward  and  self- 
willed.  She  was  seduced  by  a  schoolmate, 
and  became  pregnant  with  child  to  him. 
Several  months  after  the  child  was  conceiv- 
ed, and  before  the  parents  were  aware  of  the 
condition  of  their  daughter,  Beisel,  the  ap- 
pellee, a  boy  about  the  same  age,  came  ui)on 
the  scene,  took  the  place  of  the  seducer,  and 
subsequently  married  the  girl.  The  child  was 
bom  a  very  few  months  after  the  marriage, 
and  that  It  has  been  the  cause  of  much  dissen- 
sion subsequent  events  clearly  demonstrate. 
A  boy  husband  and  a  girl  wife,  with  a  child 
bom  a  couple  of  months  after  marriage,  the 
real  father  another  boy  in  the  community,  a 
fact  known  to  both  young  husband  and  wife, 
furnished  a  situation  full  of  discord  and  dis- 
sension, all  of  which  quickly  followed.  The 
boy  husband  was  x>oor,  without  a  home  to 
shelter  his  young  wife,  and  accepted  the 
hospitality  of  the  father,  whom  he  now  tries 
to  mulct  in  damages,  but  who  then  furnished 
blm  and  bis  family  food  and  shelter.    The 


young  couple  acted  like  the  children  they 
were.  At  times  they  seemed  fond  of  each 
other,  and  at  other  times  they  quarreled  and 
bickered  and  pouted,  then  made  up  again  and 
seemed  to  forget  their  troubles.  Sometimes 
the  young  wife  would  refuse  to  speak  to  her 
husband,  and  ordered  him  away,  and  thus 
the  trouble  grew.  It  finally  culminated  In  a 
quarrel  which  resulted  in  wearing  out  the  pa- 
tience of  the  father,  who  ordered  the  young 
husband  to  leave  the  house  and  not  return 
to  it  Just  what  occurred  at  this  interview 
is  in  some  doubt  The  young  husband  says 
the  father  commanded  him  to  leave,  and  that 
he  would  not  allow  his  wife  to  go  with  him, 
and  that  he  said  his  daughter  should  never 
live  with  him  again.  This  Is  all  denied  by 
the  father,  mother,  and  brother,  who  were 
present,  but  at  most  it  was  only  an  expres- 
sion of  the  displeasure  of  the  father,  whose 
patience  had  been  worn  out,  and  the  peace 
of  whose  household  had  been  disturbed  by 
these  young  people.  There  was  no  malice  in 
this;  it  was  righteous  Indignation,  manifest- 
ed in  temper,  and  fully  justified  under  the 
circumstances. 

As  to  the  letters  offered  in  evidence,  we 
are  Inclined  to  think  there  Is  some  force  In 
the  suggestion  of  the  learned  counsel  for  ap- 
pellant that  they  were  improperly  admitted 
for  the  purpose  offered.  They  showed,  not 
any  alienation  of  affection,  but  continued  af- 
fection by  the  wife  for  her  husband.  Hot^ 
ever,  we  do  not  deem  it  necessary  to  pass 
uj)on  the  question  of  their  admissibility,  be- 
cause, if  properly  admitted,  there  was  nothing 
to  show  that  the  father  had  anything  to  do 
with  them,  or  had  been  responsible  for  hav- 
ing them  written.  Certainly  under  these  cir- 
cumstances nothing  said  in  the  letters  would 
be  sufficient  to  support  a  charge  that  the  fa- 
ther had  alienated  the  affections  of  the 
daughter. 

Our  conclusion  is  that  the  testimony  was 
wholly  Insufficient  to  support  the  action,  that 
the  case  should  not  have  been  submitted  to 
the  jury,  and  that  a  verdict  should  have  been 
directed  for  the  defendant 

Judgment  reversed,  and  is  here  entered  for 
defendant 

cm  Pa.  146) 
TILBURO  V.  NORTHERN  CENT.  RY.  CO. 
(Supreme  Court  of  Pennsylvania.    May  11, 1908.) 

1.  Carbiers— Passes GERs— Ejection — Death 

—   CONTRIBUTOBT   NeGLIOENOE  —  QUESTION 
TOB  JUBT. 

In  an  action  for  death  of  a  passenger  after 
ejection  from  a  train  by  being  struck  by  an- 
other train  while  walking^  to  his  de.stination^ 
whether  deceased  was  negligent  in  pursuing  an 
unsafe  way  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  i  1402.] 

2.  Judgment  —  Nom  Obstante  Veredicto — 
Statutes. 

Act  April  22,  1905  (Laws  1905,  p.  286)  au- 
thorizing a  motion  for  judgment  non  obstante 
veredicto,  only  allows  the  judge  to  review  the 
whole   case   and   determine   whether   it    would 
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bave  been  proper  to  haTO  glTon  a  bindlne  direc- 
tion at  tiie  trial,  and  does  not  antlionze  the 
judge  to  decide  Questions  of  conflicting  evidence. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  30,  Judgment,  S  367.] 

Appeal  from  C!onrt  of  Common  Pleas,  In- 
coming Cotmty. 

Action  by  Mary  Tllbnrg  against  the  North- 
em  Central  Railway  Company  to  recover 
damages  for  the  death  of  her  husband.  From 
&  Judgment  for  plaintiff  for  |4,22{s  defend- 
ant apx>ealB.    Affirmed. 

Argued  before  MITOHEUU  C  X,  and 
BROWN,  MESTBBZAT,  POTTER,  and  EIr 
KIN,  JJ. 

Seth  T.  McCormlck,  for  appellant  Otto 
G.  Kanpp  and  M.  O.  Rhone,  for  appellee. 

PER  CURIAM.   That  the  negligence  of  the 
appellant   in   putting  the  deceased  ott  the 
train  at  Haleeka  Station,  and  the  contribu- 
tory negligence  of  the  deceased  in  attempting 
to  get  back  to  Cogan  Valley  Station  by  walk- 
ing on  the  tracks,  were  questions  for  the  Jury 
^as  decided  when  the  case  was  here  before 
<217  Pa.  618,  66  Atl.  846,  12  L.  B.  A.  [N.  S.] 
.360).    As  the  former  trial  ended  In  a  non- 
suit, there  was  no  evidence  on  the  part  of  the 
defendant  as  to  the  actual   safety  of  the 
place,  or  the  deceased's  opportunity  of  learn- 
ing it    These  elements  were  supplied  at  the 
last  trial,  but  the  evidence  did  not  take  them 
away  from  the  Jury.    Defendant  claims  to 
have  shown  that,  though  Haleeka  Is  a  flag 
station,  and  there  is  no  station  house  there, 
yet  there  was  a  large  clubhouse  in  full  view, 
and   only   225  feet  distant   from  the  point 
where  Tllburg  alighted ;  that  there  was  also 
a  public  road  leading  in  a  direct  line  from 
Haleeka  Station  to  Cogan  Valley  Station,  on 
a  level  with,  in  plain  view  from,  and  with- 
in sixty  feet  of,  the  platform  upon  which  Til- 
bnrg  stood  after  he  got  off  of  the  train:  that 
the  distance  to  Cogan  Valley  by  the  public 
load  is  less  than  by  the  railroad,  and  that 
less  than  600  feet  distant  from  the  point 
-where  the  plaintiff  stood  on  the  platform  of 
the  station  there  was  a  bouse  standing  by  the 
side  o'f  the  public  road,  in  plain  view  from 
the   station.    And    furthermore   tliat   there 
-were  present  at  Haleeka  Station,  after  Til- 
imvg  got  off  the  train,  and  before  he  started 
to   walk   down   the   track,   several   persons 
from  whom  be  could  have  inquired  his  way, 
and  that  there  was  a  cinder  path  on  l>oth 
sides  of  the  trade  all  the  way  from  Haleeka 
Station  to  below  the  iwlnt  where  the  body  of 
Tllburg  was  afterwards  found  between  the 
tracks,  on  which  he  could  have  walked  in 
■  safety  without  ever  setting  foot  upon  the 
railroad  track.    But  these   facts  were  not 
admitted,  and  on  the  other  side  were  the 
facts  that  Tllburg,  If  he  had  ever  been  there 
before,  was  certainly  not  familiar  with  the 
station,  and  was  put  off  the  train  there  al>ont 
dusk  on  a  snowy  January  evening.    The  im- 
portant question  in  regard  to  his  contribu- 


tory negligence  was  not  so  much  the  actual 
situation  as  what  it  appeared  to  him  to  be, 
what  means  of  information  were  reasonably 
open  to  him,  and  how  far  he  availed  himself 
of  them.  On  all  these  points  the  case  was 
clearly  for  the  Jury. 

The  court  would  not  have  been  Justified  in 
entering  judgment  for  the  defendant  non  ob- 
stante veredicto,  under  the  act  of  1905 
(Laws  1005,  p.  286).  That  act  'Nras  not  in- 
tended to  change .  the  relative  functions  of 
court  and  jury,  so  as  to  permit  the  judge  to 
decide  questions  of  conflicting  evidence,  but 
only  to  allow  him  to  do  subsequently,  on  re- 
view of  the  whole  case,  what  it  then  appear- 
ed it  would  have  been  proper  to  do  by  binding 
direction  at  the  trial."  Bond  v.  Penna.  R.  R. 
Co.,  218  Pa.  34,  36,  66  AtL  963. 

'Judgment  aftoned. 

(ttlPa.  Its) 
LACKAWANNA  LUMBER  CO.  v.  EELLBX. 

(Snpreme  Court  of  Pennsylvania.    May  11, 
1908.) 

1.  AnvKssx  Possession— Coi^B  or  TnxK. 

A  deed  of  gift  executed  by  an  attorney  in 
fact,  who  had  only  power  to  make  an  execatory 
contract  for  the  sale  of  the  land,  was  at  most 
only  color  of  title. 

(Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  |  476.] 

2.  Same— Occupancy— CuTTiNO  Tihbeb. 

Adverse  possession  cannot  be  made  ont  by 
occasional  acts  of  trespass  for  the  purpose  of 
cutting  timber  without  any  evidence  of  coldva- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  1,  Adverse  Possession,  tS  112,  113.] 

Appeal  from  Court  of  Common  Pleaa,  CSUn- 
ton  County. 

Ejectment  by  the  Lackawanna  Lumlier 
Company  against  Uriah  Kelley.  From  a  Jadg- 
ment  tor  plaintiff,  defendant  appeala.  Af- 
firmed. 

The  following  is  the  opinion  of  Hall,  P. 
J.,  in  the  court  below; 

"After  full  argument  and  careful  examina- 
tion of  the  testimony  In  Uils  case,  the  court 
Is  unable  to  say  that  there  was  any  error 
in  the  former  trial,  nor  has  anything  been 
presented  from  which  we  can  conclnde  the 
possibility  of  a  different  result  if  a  new 
trial  were  granted.  Alexander  Kelley,  the 
father  of  the  present  defendant,  took  a  con- 
veyance of  116  acres  and  22  perches  of  land 
from  Horace  M.  Bliss,  June  25,  18S9.  His 
deed  was  recorded  the  next  day,  and  he  went 
into  possession  some  time  tiiereafter.  AU  of 
the  land  described  in  this  conveyance  lies 
upon  the  north  side  of  Kettle  cr^k,  except 
a  small  portion  In  the  southeastern  comer, 
which  presents  the  general  shape  of  a  right 
angle  triangle,  the  base  or  southern  boundary 
of  which  extends  east  from  the  creek  about 
60  rods,  the  perpendicular  running  thence 
north  abotit  the  same  distance  to  a  point 
where  it  strikes  the  creek  again,  opposite 
the  mouth  of  Hannnersley's  Fork,  and  the 
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credE  Itaelf  forms  tbe  bypoteirase  or  north' 
western  side  of  this  triangle.  The  defend- 
ant claims  that  after  bis  grandfather  had 
gone  Into  possession  of  the  land  described 
by  the  Bliss  conveyance,  he  discovered  that 
about  40  acres  on  his  northern  boundary  was 
an  Interference  with  the  land  of  one  Daugh- 
erty,  and  consequently  to  this  part  of  his 
conveyance  his  ancestor  took  no  title,  and 
that,  In  order  to  make  the  deficiency  good, 
Mark  Slonaker,  who  bad  a  power  of  attorney 
from  the  plalntUTs  predecessors  in  title,  un- 
derto<A  to  give  him  an  equal  amount  of  land 
on  the  south  side  of  Kettle  creek  adjoining 
bis  former  conveyance,  and  that  one  Solomon 
Bastress,  a  surveyor,  ran  out  the  lines  of  this 
tract  and  marked  them  upon  the  ground. 
In  support  of  this  contention  he  offered  in 
evidence  a  power  of  attorney  from  William' 
Williamson,  trustee,  dated  November  10, 
1843,  more  than  four  years  after  the  date  of 
the  conveyance  to  Eelley,  authorizing  Slon- 
aker to  make  and  deliver  written  executory 
contracts  or  agreements  of  bargain  and  sale 
for  the  sale  and  disposal  of  certain  lands, 
including  the  lands  in  controversy.  It  does 
not  confer  ujwn  him  any  right  to  affect  the 
title  of  his  principal  by  any  other  act  than 
the  execution  of  written  contracts  or  execu- 
tory agreements  of  sale.  That  he  did  at- 
tempt to  rectify  the  alleged  mistake  in  the 
Kelley  conveyance  rests  entirely  upon  the 
testimony  of  Jane  Corbln,  a  sister-in-law  of 
Alexander  Kelley,  the  original  grantee,  a 
woman  now  75  years  of  age.  She  testified 
that  she  thinks  she  was  12  or  13  years  old 
when  she  heard  a  conversation  between  Mark 
Slonaker,  Solomon  Bastress,  and  Alexander 
Kelley  relating  to  the  fact  that  Dangherty 
was  finding  fault  with  Alexander  about  his 
land,  and  that  Slonaker  said,  'We  will  run 
on  the  other  side,  and  let  Dangherty  keep 
his  land.'  After  which  she  says  the  three 
crossed  the  creek  In  a  canoe,  carrying  their 
surveying  instruments  and  maps,  and  went 
np  the  hin  blazing  the  trees.  And  she  says 
when  they  came  back  they  stayed  at  her 
father's,  and  she  heard  them  tell  her  father 
that  they  had  run  Kelley's  timber  lot  out 
This  statement  of  Jane  Corbln's  is  followed 
by  the  introduction  of  a  map  drawn  by 
Solomon  Bastress  and  Indorsed  in  his  hand- 
writing as  fonows:  'The  above  draft  repre- 
sents a  certain  piece  of  land  lying  at  the 
first  fork  of  Kettle  creek  In  Clinton  county, 
it  being  part  of  the  Henry  Drinker  lands  and 
part  of  Warrant  No.  1066  and  conveyed  to 
Alexander  Kell«y  by  Horace  M.  Bliss  and 
Sarah  his  wife,  by  deed  dated  26  day  of 
June,  A.  D.  one  thousand  eight  hundred  and 
thirty-nine;  recorded  in  the  office  for  re- 
cording deeds,  etc.,  in  and  for  Lycoming  coun- 
ty in  Deed  Book  AA,  page  68,  the  26  day 
of  June,  1839.  Solm.  Bastress.'  The  map  it- 
self, however,  does  not  follow  in  any  respect 
the  courses  and  distances  recited  in  the  con- 
veyance to  Kelley  referred  to,  but  seems  to 
be  an  attempt  to  relocate  the  lands  so  as  to 


take  In  abont  40  additional  acres  on  the 
south,  and  to  leave  out  about  40  acres  on 
the  north  which  was  Included  in  the  original 
conveyance.  It  appears  that  there  are  marks 
upon  the  ground  south  of  Kettle  creek,  made 
in  1843,  showing  lines  which  correspond  gen- 
erally with  that  portion  of  the  Bastress  map 
which  shows  territory  south  of  the  original 
conveyance  to  Kelley.  In  1843  Jane  Corbln 
was  only  11  years  old.  ■  To  the  additional  40 
acres  Included  in  the  Bastress  survey  there 
was  never  any  conveyance  from  the  owners, 
to  Kelley.  On  the  contrary,  the  owners  con- 
veyed this  land  to  other  parties  in  1853, 
and  from  the  year  1853  down  to  the  present 
time  the  title  to  that  portion  of  it  which 
lies  west  of  Turtle  Point  Run,  which  is  the 
land  in  controversy  in  this  suit,  has  been  in 
parties  other  than  those  who  held  title  to 
that  portion  of  it  lying  east  of  Turtle  Point 
Run. 

"Let  it  be  clearly  understood  that  there 
is  no  dispute  as  to  lines  and  boundaries  in 
this  case.  The  location  of  the  original  con- 
veyance to  Kelley  is  admitted;  some  of  the 
original  comers  are  still  upon  the  ground. 
Neither  Is  there  any  question  as  to  the  loca- 
tion of  the  additional  40  acres  contained  In 
the  Bastress  survey,  but  the  defendant  must 
sustain  title  to  this,  if  at  all,  upon  the  ground 
that  It  was  a  parol  gift  of  land,  followed  by 
his  entry  thereon,  under  color  of  title  and 
his  subsequent  maintenance  of  possession 
thereof,  either  by  residence  or  cultivation, 
within  its  lines  continuously  and  openly  for 
a  sufficient  period  to  establish  a  title  in  him 
by  prescription.  There  was  no  such  evidence 
in  the  case,  and  no  ofTer  made  by  the  defend- 
ant that  would  have  covered  this  point  If  ad- 
mitted. We  are  satisfied  that,  if  Kelley  had 
entered  upon  any  portion  of  this  40-acre 
tract  under  color  of  title,  and  had  maintained 
possession  thereof,  either  by  residence  or 
cultivation,  for  a  period  of  21  years,  it  would 
have  been  sufficient  to  draw  to  him  all  of  the 
land  contained  within  this  additional  tract, 
as  shown  by  the  marks  upon  the  ground  land 
Including  the  timber,  lying  west  of  Turtle 
Point  Run,  now  in  controversy,  even  though 
such  residence  or  cultivation  had  been  on  that 
portion  of  the  tract  lying  east  of  Turtle  Point 
Run  which  has  been  owned  by  other  parties 
since  1853,  and  which  is  not  involved  In  the 
present  suit  But  as  we  have  said  there  is 
no  such  testimony  and  no  such  offer.  The 
defendant  it  is  true,  offered  to  prove  that 
Kelley's  widow  received  pay  for  certain  tim- 
ber which  was  cut  on  the  Bastress  survey 
east  of  Turtle  Point  Run,  and  to  show  that 
this  widow  leased  part  of  the  lands  east  of 
Turtle  Point  Run  for  banking  purposes,  and 
defendant  also  offered  to  prove  that  timber 
on  this  tract  east  of  Turtle  Point  Run  was 
cut  by  the  said  widow  and  other  heirs  of 
Alexander  Kelley  after  her  death ;  and  all  of 
the  offers  relating  to  the  taking  of  timber 
specifically  cover,  not  only  all  of  the  land 
east  of  Turtle  Point  Run  within  the  addition- 
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Bl  40  acres,  but  also  the  triangular  piece  ly- 
ing on  the  north  of  it  and  between  it  and 
Kettle  creek,  which  was  contained  in  Kelley's 
original  conveyance  from  Bliss,  but  none  of 
the  offers  relating  to  the  taking  of  timber 
or  the  banking  of  logs  would  be  sufficient,  if 
proved,  to  create  a  title  by  prescription,  and 
when  it  comes  to  the -making  of  an  offer  to 
prove  cultivation  on  the  land  south  of  Kettle 
creek,  the  offer  is  very  ingeniously  drawn,  to 
the  effect  'that  a  portion  of  the  land  east  of 
Turtle  Point  Run  suitable  for  cultivation, 
was  cultivated  many  years.'  This  part  of  the 
offer  Is  fatally  defective  In  failing  to  specify 
that  the  cultivation  existed  for  a  siifflclent 
period  of  yeard  to  establish  title  by  prescrip- 
tion. Its  Ingenuity  consists  in  the  fact  that 
It  does  not  specify  that  the  portion  of  land 
which  was  cultivated  was  within-  the  lines 
of  the  additional  40  acres.  As  a  matter  of 
fact,  the  cultivation  referred  to  on  the  lands 
east  of  Turtle  Point  Run  occurred  within 
the  lines  of  the  original  conveyance  from 
Bliss  to  Kelley.  This  is  shown  by  the  testi- 
mony of  both  Mr.  Mitchell  and  Mr.  David, 
one  the  surveyor  for  the  plaintiff,  and  the 
other  the  surveyor  for  the  defendant  But, 
further  than  that,  there  is  no  doubt  that,  at 
the  time  of  the  original  conveyance  to  Kelley, 
the  southern  bank  of  Kettle  creek  for  its 
whole  distance  through  these  lands  was  the 
Bide  of  a  mountain  so  precipitous  as  to  make 
its  cultivation  Impossible.  This  precipice  was 
broken  at  one  point  only  where  Turtle  Point 
Run  flows  into  Kettle  creek  from  the  south. 
It  appears  from  the  testimony,  and  from  the 
connected  draft  Introduced  by  the  defendant 
as  Exhibit  L,  that  between  this  point  and 
Hammersley's  Fork,  which  flows  into  Kettle 
creek  from  the  north  at  the  eastern  boundary 
of  Kelley's  conveyance,  there  was  an  island 
extending  almost  the  entire  distance  between 
the  two  streams,  which  was  In  the  southwest 
comer  of  the  Bliss  conveyance.  The  southern 
channel  was  the  boundary  of  warrant  3640, 
as  shown  by  the  original  survey  of  the  war- 
rant. This  channel  is  now  closed  at  the 
upper  end.  This  was  probably  done  because, 
as  the  evidence  shows,  a  mill  and  dam  were 
built  on  the  northern  channel,  through  which 
the  creek  now  flows  exclusively,  but  the 
general  course  and  location  of  the  original 
or  southern  channel  is  shown  upon  defend- 
ant's EAchlblt  K,  where  it  is  marked  'Water 
Course,'  and  also,  as  I  have  said,  upon  the 
connected  draft,  known  as  ETzhibit  L.  All  the 
cultivation  ever  attempted  was  on  what  is  now 
the  south  side  of  Kettle  creek  within  the 
lines  of  the  triangular  southeast  comer  be- 
fore referred  to,  which  was  a  part  of  the 
original  conveyance  from  Bliss,  and  was  prob- 
ably done  upon  this  Island,  but  certainly  with- 
in the  lines  of  the  original  Bliss  conveyance. 


No  cultivation  was  ever  attempted  within 
the  lines  of  the  additional  40  acres,  nor  as  a 
matter  6t  fact  was  any  cultivation  possible 
within  those  lines;  the  lines  included  therein 
being  situated  upon  an  almost  perpendicular 
mountain  side.  The  defendant's  offer  in  this 
respect  is  confusing,  for  the  reason  that  It 
would  have  enabled  him  to  show  cultivation 
east  of  Turtle  Point  Run  and  south  of  Kettle 
creek  and  yet  within  the  lines  of  Kelley's 
original  conveyance  and  entirely  outside  of 
the  additional  40  acres,  and  therefore  of  no 
avail  in  proving  possession  of  the  latter  tract 
The  map  Introduced  by  defendant.  Exhibit  K, 
was  evidently  designed  for  the  same  purpose 
that  It  does  not  show  the  south  line  of  the 
Bliss  conveyance,  neither  does  the  map  agree 
yfith  the  courses  and  distances  in  the  convey- 
ance from  Bliss  to  Kelley,  nor  with  the  Bas- 
tress  map,  nor  with  the  marlcs  upon  the 
ground. 

"The  doctrine  of  consentable  lines,  bo 
strongly  urged  by  one  of  the  counsel  for  de- 
fendant, has  no  application  whatever  to  this 
case.  There  is  no  claim  here  that  an  at- 
tempt was  made  to  agree  upon  a  disputed 
boundary  between  the  adjoining  landown- 
er&  Thla  is  an  attempt  to  maintain  a 
parol  gift  by  possession.  It  matters  not  that 
the  land  so  given  adjoins  the  lands  previously 
owned  by  the  grantee.  The  doctrine  would  be 
the  same  if  the  parol  grant  had  been  to  40 
acres  situated  a  mile  away,  and  to  make  It 
valid  It  would  have  to  be  followed,  either  by 
written  conveyance  thereof,  or  by  residence- 
or  cultivation  within  its  boundaries.  There 
was  no  offer  on  the  trial  to  prove  residence 
or  cultivation  within  the  lines  of  the  addition- 
al 40  acres  taken  in  by  the  Bastress  map. 
There  has  been  no  attempt  to  show  such  resi- 
dence or  cultivation  within  those  lines  since 
the  trial,  on  the  hearing  of  this  motion,  and 
It  is  clear  to  the  mind  of  the  court  that  in 
fact  there  never  was,  and  from  the  nature 
of  the  ground  never  could  have  been,  any 
such  residence  or  cultivation,  and  that  the 
only  acts  of  dominion  ever  exercised  by  Kel- 
ley, or  any  of  his  successors  In  title,  to  that 
40  acres  consisted  of  an  occasional  trespass 
for  the  purpose  of  cutting  timber. 

"The  motion  for  a  new  trial  is  therefore 
refused." 

Argued  before  MITCHEM/.  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

C.  S.  McCormick  and  T.  O.  Hippie,  for  ap- 
pellant   W.  C.  Kress  and  D.  L.  Erebs,  for 

appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below  refusing: 
a  new  trial. 
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Appeal  of  McMURTRIE  et  al. 

(Supreme    Coort    of    PennsrlTania.      May    11, 
1008.) 

1.  Wiua— CoDiciiB— CoN8TEuonoK—  Resid- 
X7ABT  Estate— Intestacy. 

Testator  deTised  the  residue  of  bis  estate  to 
his  executors  to  pay  the  whole  net  income  to  his 
sister  for  life,  and  on  her  death  to  pay  the  prin- 
cipal to  such  charities  as  she  should  appoint, 
and,  on  her  failure  to  do  so,  to  eight  charities 
named.  He  also  directed  that,  if  the  bequest  to 
charities  should  fail,  then  he  gave  all  money  in- 
tended for  charity  to  his  sister  and  brother,  or 
to  the  survivor  of  them,  to  be  divided  between 
them.  A  codicil  revoked  the  charitable  pro- 
vision of  the  will,  and  ^ve  legacies  to  certain 
specified  charities,  and  directed  that  the  residue 
of  his  estate  was  to  be  held  in  trust  for  his  sister, 
and  at  her  death  to  be  paid  to  such  charities  as 
be  should  thereafter  appoint,  and  in  case  of 
failure  to  do  so,  to  pay  over  the  same  to  such 
charities  as  his  sister  should  appoint.  A  sub- 
sequent codicil  revolted  the  provision  for  the 
payment  of  the  wboje  income  to  testator's  sis- 
ter, and  directed  his  executors  to  pay  her  for 
life  an  annuity  much  less  than  the  total  in- 
come. Testator  failed  to  name  any  charities  as 
beneficiaries  of  the  residue,  and  the  residuary  in- 
come was  much  larger  than  that  directed  to  be 
paid  to  testator's  sister.  Held,  that  the  provi- 
sion in  the  will,  in  favor  of  the  brother  and 
sister  in  case  of  a  failure  of  the  charitable  be- 
quest was  not  revolced  by  the  codicils,  and  that 
there  was  no  intestacy  as  to  the  corpus  of  the 
residuary  estate 

2.  Same— AcccMtn.ATiON. 

There  was  also  no  intestacy  as  to  the  sur- 
plus income,  it  being  testator's  intention  that 
the  entire  residuary  estate  should  go  to  charity, 
for  which  purpose  an  accumulation  Is  not  for- 
bidden ;  and,  it  being  provided  that  on  the  fail- 
ure of  the  charitable  bequests  all  money  intended 
to  be  ^ven  to  charities  should  go  to  testator's 
brother  and  sister,  the  entire  surplus  income 
passed  to  them. 

Appeal  from  Orphans'  Coort,  Philadelphia 
County. 

Judicial  settlement  of  the  estate  of  Edward 
T.  Dobbins,  deceased.  Prom  an  order  dis- 
missing exceptions  to  the  adjudication  of 
the  auditing  judge,  Mary  S.  McMurtrle  and 
others  appeal.    Affirmed. 

The  material  portions  of  the  will  and  codi- 
cils of  the  decedent  were  as  follows: 

Will. 

"Item  24.  All  the  rest,  residue  and  remain- 
der of  my  property  and  estate  of  every  na- 
ture and  kind  and  wheresoever  the  same  may 
be  or  be  situated,  or  to  which  I  shall  be  en- 
titled at  the  time  of  my  decease  and  not  al- 
ready hereinbefore  disposed  of,  I  give  end 
devise  and  bequeath  unto  my  executors  and 
trustees  hereinafter  named  and  appointed 
and  to  the  survivors  or  survivor  of  them  In 
trust  nevertheless  for  the  following  uses  and 
purposes  and  not  otherwise.  That  Is  to  say 
to  Invest  such  of  my  estate  as  shall  come  into 
their  hands  uninvested  and  keep  the  same 
and  all  the  other  property  coming  Into  their 
hands  under  this  my  will  Invested  and  change 
the  Investment  as  often  as  the  proper  and 
beneficial  management  of  my  estate  shall  in 
their  jndgment  require^  and  pay  the  income 


and  Interest  thereof  together  with  the  rents ' 
of  my  real  estate  which  I  desire  shall  remain 
nnsold  so  far  as  relates  to  that  situate  in  the 
city  of  Philadelphia,  over  to  my  said  sister 
Mary  A.  Dobbins,  in  quarterly  payments  or 
oftener  if  she  request  It  during  the  whole 
term  of  her  natural  life.  And  I  request  and 
direct  my  said  executors  and  trustees  to  al- 
low and  permit  my  said  sister  Mary  A.  Dob- 
bins to  possess,  occupy,  use  and  enjoy  as  a 
place  of  residence  for  heiself  my  dwelling 
house  and  premises  No.  180S  Locust  street, 
Phlladelpbia,  and  also  to  have  full  use  and 
possession  and  enjoyment  of  my  stable  and 
premises  No.  1919  Ann  street,  Philadelphia, 
both  free  of  rent  and  of  every  other  charge 
during  her  life,  or  so  long  as  she  shall  desire 
to  have  and  use  them  or  either  of  them." 

"Item  27.  At  and  immediately  after  the 
death  of  my  said  sister  Mary  A.  Dobbins  or 
at  any  time  during  her  life  if  she  should  so 
request,  I  do  hereby  authorize  and  empower 
my  said  executors  and  trustees  to  sell  and 
dispose  of  all  or  any  part  of  my  real  estate 
and  to  give  good  and  sufficient  deed  or  deeds 
or  other  assurances  in  the  law  to  the  pur- 
chaser or  purchasers  thereof,  without  any 
liability  on  the  part  of  the  purchaser  or  pur- 
chasers to  see  to  the  proper  application  of 
the  purchase  money  and  I  direct  them  to  pay 
over  all  the  rest,  residue  and  remainder  of 
my  said  estate  to  and  among  such  charitable 
institutions  as  my  said  sister  Mary  A.  Dob- 
bins by  her  last  will  and  testament  shall  di- 
rect and  appoint,  and  in  default  of  such  di- 
rection and  appointment,  then  to  pay  over 
the  said  rest,  residue  and  remainder  to  the 
following  charitable  institutlona: — ^To ; 

"The  Burlington  County  Hospital,  Mount 
Holly,  New  Jersey. 

"The  Bethesda  Home,  Located  at  Chestnut 
Hill,  Philadelphia. 

"The  Lying  in  Charity  Hospital  and  Nurses 
Home,  located  Cor.  11th  &  Cherry 
streets,   Philadelphia. 

"The  Blind  Men's  Home,  3618  Lancaster 
Avenue,  West  Philadelphia. 

"The   Episcopal   Hospital,  Philadelphia. 

"The  Howard  Hospital,  located  on  Broad 
Street,  PhUadelphia. 

"The  Southern  Home  for  Destitute  Chil- 
dren, Broad  &  Morris  Streets,  Phila- 
delphia. 

"The  House  of  Rest,  Germantown,  Phila- 
delphia. 

dividing  the  said  rest,  residue  and  remainder 
equally  among  the  said  above  named  institu- 
tions or  she  shall  add  to  the  list  any  other 
charities  that  she  may  deem  worthy  and 
desires  to  be  benefited  by  my  estate. 

"Item  28.  Should  my  said  foregoing  be- 
quests to  charitable  institutions  for  any  rea- 
son not  take  effect  or  be  held  to  be  void,  then 
I  give  and  bequeath  all  moneys  intended  by 
this  my  said  will  to  be  given  to  charitable 
purposes  to  my  sister  Mary  A.  Dobbins  and 
my  brother  Murrell  Dobbins  or  to  the  sur- 
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TlTor  of  them  to  be  dlrlded  equally  between 
them  and  to  be  disposed  ol  by  ^em  or 
tbe  surrlTor  of  them  In  any  manner  tbat 
they  may  deem  proper  and  osefuL" 

Codicil  1. 

"let  I  hereby  revoke  and  annul  Item  27 
of  my  said  wlU  and  all  the  proTiBlons  thereof 
as  contained  on  page  eight  of  the  said  will." 

"16.  After  the  death  of  my  sister,  Mary  A. 
Dobbins,  I  order  and  direct  that  all  the  rest 
residue  and  remainder  of  my  estate,  which 
under  the  terms  of  Item  24  of  my  will  shall 
have  been  held  by  them  in  trust  for  the  bene- 
fit of  the  said  Mary  A.  Dobbins  during  ber 
lifetime  shall  be  held  by  my  said  executors 
and  trustees  and  tbe  surrlTor  or  survivors  of 
them  upon  the  further  trust  to  pay  over  and 
distribute  tbe  said  rest,  residue  and  remain- 
der of  my  estate  to  such  charitable  Institu- 
tion or  institutions  or  to  such  charitable  pur- 
pose or  purposes  as  I  shall  hereafter  desig- 
nate by  instructions  in  writing  addressed  to 
my  said  executors  or  by  provision  in  a  future 
codlcU  to  my  will,  but  If  I  shall  faU  to 
make  such  designation,  then  to  pay  over  and 
distribute  the  same  to  such  charitable  insti- 
tution or  Institutions  as  my  sister,  Mary  A. 
Dobbins,  shall  by  her  last  will  and  testament 
direct  and  appoint" 

OodlcU  2. 

"8.  I  hereby  revoke  and  annul  Item  21  of 
my  said  will  and  in  place  thereof  I  glve^  de- 
vise and  bequeath  all  the  rest  residue  and 
remainder  of  my  property  and  estate^  of  ev- 
ery nature  and  kind  whatsoever  and  where- 
soever situate,  or  to  which  I  shall  be  enti- 
tled at  the  time  of  my  decease,  and  not  al- 
ready hereinlief ore  or  by  my  '  said  will  or 
other  codicils  thereto  disposed  of,  unto  my 
executors  and  trustees,  and  to  the  survivors 
or  survivor  of  them,  in  trust,  nevertheless, 
for  the  following  uses  and  purposes,  that  Is 
to  say: 

"To  Invest  tbe  same  and  keep  the  same 
Invested,  changing  the  investments  as  often 
as  the  proper  and  beneficial  management  of 
my.  estate  shall  in  their  Judgment  require; 
to  collect  the  income  therefrom,  and  after  the 
payment  of  all  lawful  charges  and  expenses 
thereof,  to  pay  out  of  the  net  Income  to  my 
Bister,  Maty  A.  Dobbins,  the  sum  of  $2,000 
per  month  during  the  whole  term  of  her 
natural  Ute,  and  I  direct  my  executors  and 
trustees  to  allow  and  permit  my  said  sis- 
ter. Maty  A.  Dobbins,  to  possess,  occupy,  use 
and  enjoy  as  a  place  of  residence  for  her- 
self my  dwelling  bouse  and  premises.  No. 
1808  Ixxnist  street  Philadelphia,  and  also  my 
stable  and  premises,  No.  1919  Manning  street, 
Philadelphia,  both  free  of  rent  and  of  every 
otber  charge  during  ber  life  or  so  long  as 
she  shall  desire  to  have  and  use  them  or 
either  of  them." 

The  auditing  Judge  held  that  there  was  an 
intestacy  as  to  tbe  surplus  Income  in  excess 
ot  tbe  annuity,  and  directed  It  to  be  dis- 


tributed by  the  trustees  amongst  the  dis- 
tributees under  the  Intestate  law.  He  held 
that  there  was  no  present  Intestacy  as  to 
the  principal  of  the  estate,  which  he  held 
to  be  subject  to  the  testamentary  appoint- 
ment of  Mary  A.  Dobbins  under  tbe  six- 
teenth clause  of  tbe  first  codicil.  Tbe  heirs 
at  law  filed  exceptions, to  tbe  action  of  tbe 
auditing  judge  In  holding  that  there  was 
no  intestacy  as  to  tbe  principal.  Mary  A. 
Dobbins  and  Murrell  Dobbins,  brother  and 
sister  of  the  decedent  filed  exceptions  to 
the  action  of  tbe  auditing  judge  in  holding 
that  there  was  an  intestacy  as  to  tbe  sur- 
plus Income. 

The  following  la  the  opinion  of  Penrose  J., 
in  tbe  court  below: 

"The  record  does  not  show  who  the  parties 
are  who  would  take  under  the  Intestate  laws 
If  there  should  be  an  Intestacy,  and,  aa  we 
are  without  information  on  the  subject  we 
do  not  know  tbe  extent  of  tbe  interest  of 
those  who  have  excepted  to  the  refusal  of 
the  auditing  Judge  to  award  distribution  ot 
any  part  of  the  principal  ot  tbe  residuary  es- 
tate. We  thlnlc,  however,  that  bis  action  In 
this  respect  was  clearly  right  By  bis  will, 
executed  November,  1894,  tbe  testator  after 
numerous  pecuniary  and  specific  legacies 
contained  in  22  items,  separately  numbered, 
to  relatives  and  to  designated  charities,  gave 
the  residue  of  his  estate  'of  every  nature 
and  kind  and  wherever  same  may  be'  to  bis 
executors  In  trust  to  pay  the  income,  in- 
terest and  rents  to  his  sister  Mary,  'during 
tbe  whole  term  of  her  natural  life,'  further 
directing,  by  Item  27  (the  direction  to  pay 
the  Income  to  the  sister  being  contained  in 
Item  24)  that  at  ber  death  tbe  trustees,  after 
sale  of  rear  estate,  shall  'pay  over  all  the 
rest,  residue  and  remainder'  of  such  residu- 
ary estate  to  and  among  such  charitable  in- 
stitutions' as  she  shall,  by  will,  direct  and 
appoint  and  In  default  of  such  appointment 
to  10  charitable  Institutions  there  named, 
viz.:  the  Burlington  County  Hospital,  tbe 
Bethesda  Home,  tbe  Lying  in  Charity  Hos- 
pital, tbe  Blind  Men's  Home,  the  Episcopal 
Hospital,  the  Howard  Hospital,  tbe  South- 
ern Home  for  Destitute  Children,  and  the 
House  of  Rest;  'dividing  tbe  said  •  •  • 
residue  •  •  •  equally  among  said  •  •  • 
institutions,  or  she  shall  add  to  tbe  list  any 
other  charities  that  she  may  deem  wortby.' 
Immediately  after  this  disposition  of  tbe 
residuary  estate,  the  will,  by  Item  28,  pro- 
vided as  follows:  'Should  my  said  forego- 
ing bequests  to  diarltable  institutions,  for 
any  reason,  not  take  effect  or  be  held  to  be 
void,  then  I  give  and  bequeath  all  moneys 
Intended  by  this  my  said  will  to  be  given  to 
charlteble  purposes  to  my  sister  Mary  A. 
Dobbins  and  my  brother  Murrell  Dobbins 
or  to  tbe  survivor  of  them  to  be  divided  be- 
tween them  and  to  be  disposed  of  by  them  or 
the  survivor  of  them  in  any  manner  that  they 
may  deem  proper  and  useful.' .  Six  yeara  la^ 
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er,  by -a  codicil  dated  July  20,  1900«  he  revok- 
ed and  annnlled  'Item  27'  of  bis  will,  'and  all 
the  provlBlons  thereof,'  and  after  glrlng  pe- 
cuniary legacies  to  12  charitable  Instltntians, 
Including  some  of  those  mentioned  in  Item 
27  as  reslduazy  legatees,  and  providing  that 
M  his  nephew,  T.  Monroe  Dobbins,  or  his 
niece,  Laura  E.  Dobbins,  should  die  with- 
out issue,  the  $SO,000  and  $25,000  given  to 
them,  respectively,  by  Items  16  and  17  of 
his  will,  should  be  paid  to  their  'father  and 
mother  •  •  •  or  the  survivor,'  he  di- 
rected that  at  the  deatti  of  bis  sister  Mary 
'all  the  rest,  residue,  and  remainder,'  held 
*under  the  terms  of  Item  24'  In  trust  for  her 
benefit,  for  life,  shall  be  held  In  trust  'to  pay 
over  and  distribute  •  •  •  to  such  chari- 
table Institution  or  institutions  or  to  such 
charitable  purpose  or  purposes  as  I  shall 
hereafter  designate  by  instrument  In  writing 
addressed  to  my  said  executors  or  by  provi- 
sion in  a  future  codicil  to  my  will ;  but  if  I 
should  fall  to  make  such  designation  then  to 
pay  over  and  distribute  tbe  same  to  such 
charitable  institution  or  Institutions  as  my 
said  sister    •    •    •    shall  by  her  last  will 

•  •  •  direct  and  appoint'  Other  codicils 
<Aprll  6,  1902,  July  27,  1904,  July,  1905,  and 
July  7,  1906),  revoked  by  referring  to  names 
of  legatees  and  number  of  Items,  Items  17, 
3,  9,  11,  14,  24,  13,  5,  and  18,  and  gave  ad- 
ditional legacies,  charltable.and  otherwise,  as 
there  set  forth;  the  codicil  of  July  27,  1904, 
Item  8,  being  as  •follows:  'I  hereby  revoke 
and  annul  Item  24  of  my  said  will  and  In 
place  thereof  I  give  *  •  *  all  the  rest,  res- 
idue, and  remainder  of  my  property  *  •  • 
of    every    kind    •    •    •    and    not    already 

•  •  "by  my  said  will  or  codicils  disposed 
of  unto  my  executors  and  trustees  •  •  • 
in  trust  *  •*  •  to  Invest  the  same  •  •  • 
to  collect  the  Income  therefrom,  and  to  pay 
out  of  the  net  Income  to  my  sister  Mary  A. 
Dobbins  •  •  •  $2,000  per  month  during 
the  whole  term- of  her  natural  life,' — she  to 
have  the  right  to  occupy,  free  of  rent  and 
of  every  other  charge,  his  residence  and 
stable,  and  the  executors  and  trustees  to 
have  power  to  sell  all  his  other  real  estate, 
'at  such  time  and  upon  such  terms  as  to  'them 
shall  seem  best.' 

Under  the  will,  as  originally  drawn,  an  In- 
testacy was  Impossible.  The  charitable  In- 
stitutions designated  as  residuary  legatees 
'In  default  of  appointment'  by  the  slstei', 
took  vested  Interests,  subject  to  be  divested 
by  the  exercise  of  the  power  (Doe  v.  Martin, 
4  Term  Rep.  39;  4  Kent  204,  324;  Brooke's 
Estate,  214  Pa.  46,  47,  63  Atl.  411);  and.  If 
the  testator  should  die  within  a  calendar 
month  after  its  execution,  the  sister  and 
brother  would  take  under  Item  28,  with  no 
restriction  on  their  right  of  disposal,  but 
with  the  evident  belief  on  the  part  of  the 
testator  that  they  would  carry  out  his  wishes. 
A  codicil,  as  it  Is  well  settled,  is  to  be  inter- 
preted in  the  light  of  the  will,  which  it 
changes  only  to  the  extent  that  the  original 


provisions  are  thus  altered;  everything  else 
remains  just  as  It  was,  and  this  Is  the  case 
even  if  the  codicil  professes  to  'revoke  and 
annul'  that  which  It  actually  only  modlfles. 
Watt's  Estate,  3  Pa.  DUt.  R.  343;  Sloan's 
Appeal,  168  Pa.  422.  32  Atl.  42,  27  Am.  St 
Rep.  889;  Whelen's  Estate,  176  Pa.  23,  34 
Atl.  329;  Cooper  v.  Day,  3  Merlvale,  154; 
Leacroft  v.  Maynard,  3  Bro.  C.  0.  233,  etc. 
The  codicil  becomes  part  of  the  will,  with 
like  effect  as  If  It  had  been  Incorporated  In 
It  A  principle  of  no  less  Importance  Is  that 
a  codicil  republishes  the  will  and  all  previous 
codicils — regarded  as  forming  part  of  It ;  and 
all  that  at  the  time  of  such  republication  has 
been  retained  Is,  necessarily,  to  be  treated  as 
taking  effect  as  of  the  date  of  such  repub- 
lication. From  this  It  results  that  Item  28, 
giving  the  residuary  estate  to  the  brother 
and  sister  In  the  event  of  failure  of  the 
charitable  gifts,  which  was  never  revoked,  is 
to  be  read  in  the  light  of  the  codicil  which 
reduced  the  gift  of  Income  to  the  cestui  que 
trust  for  life,  and  of  the  codicils  which  toi- 
lowed.  The  retention  of  this  Item,  especially 
In  view  of  the  revocation  of  so  many  other 
Items,  is  very  significant,  and  there  Is  no 
right  to  disregard  It,  or  to  say  that  Its  opera- 
tion Is  to  be  confined  to  the  terms  of  the 
will  as  It  originally  stood.  See  Sherer  v. 
Bishop,  4  Bro.  0.  C.  66.  Obviously  the  pro- 
vision became  of  more  Importance  by  reason 
of  the  first  codicil  than  it  had  been  previous- 
ly, for  not  only  was  there  danger  of  failure 
of  the  pecuniary  legacies  to  charities,  newly 
created  by  the  codicil,  by  the  death  of  the 
testator  within  a  calendar  month  after  its 
execution,  but,  the  vested  residuary  gifts  to 
charities  being  revoked,  there  was  danger 
that  the  intention  with  regard  to  charitable 
disposition  of  the  residue  might  fall  by  rea- 
son of  the  omission  of  the  testator  to  desig- 
nate the  special  object  'by  Instructions  In 
writing  •  •  •  or  by  provision  to  a  fu- 
ture codicil,'  and  the  further  danger  that 
the  sister  might  die  without  having  exercis- 
ed her  power  of  selection.  Hence  Item  28 
was  retained,  the  provisions  of  the  codicil 
substituted  in  place  of  the  items  revoked 
or  modified  being  incorporated  in  the  will 
in  place  of  Item  *27,  etc.,  which  preceded 
It,  and  thus  falling  within  its  terms.  This 
was  the  case,  also,  after  the  modification,  by 
the  later  codicil,  of  the  estate  of  the  cestui 
que  trust  for  life  by  the  reduction  of  her 
share  of  Income  to  $24,000  per  annum,  but 
with  no  suggestion  that  Item  28  of  the  will 
had  been  revoked  or  in  any  way  abrogated. 
There  was  no  revocation  of  the  power  of  se- 
lection given  to  the  sister.  It  was  unaffect- 
ed by  the  abridgment  of  her  Interest  to  tbe 
Income  of  the  residuary  estate,  and  would 
have  continued  as  a  power  to  gross  If  her 
right  to  income  had  been  taken  away  alto- 
gather.  Whether  she  will  exercise  her  pow- 
er  or  not  cannot  be  known  until  her  death, 
and.  In  the  meantime,  as  the  auditing  judge 
baa  held,  tbe  prtoclpal  of  the  estate  cannot 
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be  distributed.    The  exceptions  to  this  rul- 
ing are  dismissed. 

"The  codicil  having  reduced  the  amount 
to  be  paid  to  the  sister  to  $24,000  per  annum, 
there  is,  and  while  she  lives,  will  be,  a  large 
surplus  of  income.  If  the  charities  ultimately 
intended  to  take  the  principal  of  the  resid- 
uary estate  were  designated  by  the  will,  this 
surplus  would  accumulate  for  their  benefit, 
the  act  of  Assembly  restraining  accumula- 
tions to  the  case  of  an  existing  minority,  and 
for  the  benefit  of  the  minor  expressly  declare 
Ing  that  its  provisions  shall  not  extend  to 
charities.  But  this  exception  from  the  opera- 
tion of  the  statute  manifestly  cannot  api^y 
where  there  Is  no  charitable  object  having  a 
vested,  or,  at  least  a  contingent  interest  at 
the  time  the  accumulations  occur;  and  espe- 
cially where,  as  in  the  present  case,  such  ol>- 
Ject  may  never  come  into  existence  at  all. 
Under  these  circumstances  there  would  be 
an  intestacy  as  to  the  surplus  income,  as  the 
auditing  judge  has  held  there  is,  unless  it  Is 
prevented  by  the  provisions  of  Item  28  of  the 
will,  republished  by  this  codicil  and  those 
which  come  after  It  The  Intention,  of  the 
testator  as  manifested,  both  by  the  will  and 
the  codicils,  was  that  his  residuary  estate 
should  go,  either  by  his  own  designation  or 
by  the  selection  of  his  sister,  to  charitable 
institutions ;  and  he  knew,  for  such  is  the  law 
which  all  are  presumed  to  know,  that  accumu- 
lation, either  by  express  provision  or  by  Indi- 
rection, was  not  forbidden  In  case  of  chari- 
table gifts.  He  did  not  know  that  the  court 
would  hold  that  the  statute  would  apply  as 
against  an  unknown  and  unascertainable 
charity.  This,  however,  did  not  affect  his 
intention,  and  thus  is  presented  the  very 
case  contemplated  by  Item  28  of  the  repub- 
lished will:  'Should  my  said  foregoing  be- 
quests to  charitable  institutions  for  any  rea- 
son not  take  effect  or  be  held  to  be  void,  then 
I  give  and  bequeath  all  moneys  Intended  by 
this  my  said  will  to  be  given  to  charitable 
purposes  to  my  sister,  Mary  A.  Dobbins,  and 
my  brother,  Murrell  Dobbins,  or  to 'the  sur- 
vivor of  them,  to  be  divided  equally  between 
them,  and  to  be  disposed  of  by  them,  or  the 
survivor  of  them,  in  any  maimer  that  they 
may  deem  proper  and  right*  'Moneys  In- 
tended' for  charities  are.  If  the  charitable  in- 
tention sbould  be  held  Ineffective,  covered 
by  this  Item,  and  the  'intention'  may  be  mani- 
fested by  implication  no  less  than  by  express 
provision.  It  is  true  that  'the  heir  will  not 
be  disinherited  except  by  express  words  or 
necessary  Implication,'  but  where  the  will 
shows  unequivocally,  as  It  does  In  this  case, 
that  he  has  been  excluded,  the  principle  has 
little  application  where  the  claim  by  the  heir 
Is  based  upon  a  codicil.  Norrls'  Estate,  217 
Pa.  560,  66  Atl.  1000,  15  Pa.  Dlst.  R.  449. 
The  right  to  dispose  of  his  property  by  will 
is  conferred  upon  the  owner  by  a  statute  no 
less  explicit  in  its  terms  than  Is  that  which 
provides  for  Its  disposition  where  there  is  no 
will,  and  the  very  purpose  of  a  will  Is  to  pre- 


vent the  operation  of  the  Intestate  laws.  An 
intestacy  will  never  be  permitted  where,  by 
any  fair  interpretation  of  the  will,  or  any 
reasonable  understanding  of  its  language.  It 
can  be  avoided.  An  intestacy  can  seldom,  if 
ever,  take  place  where  there  Is  a  gift  of  the 
residue,  for  such  gift  will,  in  general,  take  in 
whatever  is  not  well  disposed  of.  Here  there 
Is  a  double  disposition  of  the  residue,  first 
to  charities  to  be  defined  in  the  future ;  and, 
second,  if  they  sbould  fall,  to  the  brotber 
and  sister." 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MBSTRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

N.  Dubois  Miller,  Harman  Yerkes,  John 
Faber  Miller,  Carroll  R.  Williams,  and  Nicho- 
las H.  Larzelere,  for  appellants.  John  6. 
Johnson,  for  appellee. 

PER  CURIAM.  This  appeal  is  dismissed 
for  reasons  appearing  In  the  opinion  of  Pen- 
rose, J.,  in  the  court  below. 


In  re  DOBBINS' 
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(Supreme  Court  of  Pennsylvania.    May  U, 
1908.) 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Judicial  settlement  of  the  estate  of  Edward 
T.  Dobbins,  deceased.  From  an  order  dismiss- 
ing exceptions  to  the  adjudication  of  the  audit- 
ing judge,  Mary  A.  Dobbina  and  others  appeal. 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  BL- 
KIN,  JJ. 

John  O.  Johnson,  for  appellants.  N.  Dubms 
Miller,  Harman  Yerkea,  Jolm  Faber  Miller,  Car- 
roll R.  Williams,  and  Nicholas  H.  Lanelere,  for 
appellee. 

PER  CURIAM.  The  decree  is  reversed,  and 
the  exceptions  of  the  appellants  directed  to  be 
sustained  in  accordance  with  the  opinion  of 
Judge  Penrose. 


(74  N.  J.  U  80) 

TRUSTE^ES  OF  STEVENS  INSTITUTE  OF 

TECHNOLOGY  v.  BOWES,  CoUector. 

et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  12,  1906.) 

Taxation— Pbopebtt  Exempt— Lakd  of  Col- 
leges. 

Land  belonging  to  a  college,  not  conducted 
for  profit  upon  which  there  is  a  laboratory  of 
chemistry,  containing  chemical  laboratories,  lec- 
ture rooms,  and  recreation  rooms,  used  by  stu- 
dents in  connection  with  their  courses  in  chemis- 
try, the  portion  not  actually  occupied  by  the 
building  being  necessary  for  its  fair  use  and  in- 
tended to  be  used  for  other  college  buildings,  is 
exempt  from  taxation  under  Act  April  8,  1903 
(P.  L.  p.  895)  §  3,  subd.  4,  exempting  from  taxa- 
tion all  buildings  actually  and  exclusively  used 
for  colleges  not  conducted  for  profit 

[EM.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  45,  Taxation,  fS  395,  896.  401.] 

Certiorari  by  the  Trustees  of  the  Stevens 
Institute  of  Technology  against  Richard 
Bowes,  collector  of  taxes  of  the  city  <il  Ho- 
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token,  and  othen  to  review  the  validity  of 
an  asBessmdnt  of  taxe&  Asseflsment  set 
aside. 

Argued  Jane  term,  1906,  before  FORT, 
OAKRETSON,  and  REED,  JJ. 

Lewis,  Besson  &  Stevens,  for  prosecutor. 
James  F.  MIntum,  for  defendants. 

GARRETSON,  J.  This  certiorari  brings 
up  an  assessment  of  taxes  made  against  the 
prosecutor  for  the  year  1905  by  the  asses' 
sors  of  taxes  of  the  dty  of  Hoboken. 

It  appears  from  the  return  to  the  writ  that 
taxes  were  assessed  upon  the  property  of  the 
prosecutor  by  the  description :  "Plot  1,  Gore 
i,  562  Acres."  The  prosecutor  claims  to  be 
exempt  from  taxation  under  "An  act  for  the 
assessment  and  collection  of  taxes,"  approv- 
ed April  8,  1903  (P.  L.  p.  394).  It  Is  pro- 
vided by  section  S:  "The  following  property 
shall  be  exempt  from  taxation-  under  this 
act,  namely,  (4)  all  buildings  actually  and 
exclusively  used  for  colleges,  schools,  acad- 
emies, and  seminaries  not  conducted  for 
profit.  Also  all  buildings  actually  and  ex- 
clusively used  for  public  libraries,  religious 
worship  or  for  asylums  or  schools  for  feeble 
minded  or  Idiotic  children  and  owned  by 
corporations  of  this  state  authorized  to  carry 
on  such  charities  and  the  land  whereon  the 
same  are  situated  necessary  to  the  fair  use 
and  enjoyment  thereof,  not  exceeding  five 
acres  in  extent  for  each." 

It  appears  from  the  testimony  in  the  case 
that  the  prosecutor  Is  a  college  not  conduct- 
ed for  profit;  that  the  building  on  the  land 
assessed  is  a  laboratory  of  chemistry,  con- 
taining chemical  laboratories,  lecture  rooms, 
and  recreation  rooms,  and  the  laboratories 
are  used  by  the  students  In  connection  with 
their  courses  in  chemistry.  It  is  also  testi- 
fied to  by  the  president  of  Stevens  Institute 
that  the  tract  of  land  surrounds  the  labora- 
tory and  is  necessary  for  Its  fair  use,  and  is 
to  be  used  also  for  other  buildings  that  are 
to  go  up  there.  There  Is  nothing  to  contra- 
dict this  testimony;  and,  in  the  absence  of 
evidence  to  the  contrary,  the  prosecutor  has 
established  its  rights  to  have  the  property 
in  question  exempted  from  taxation. 

The  assessment  will  be  set  aside, 

(74  N.  J.  li.  71) 

SOHNEIDER  v.  WINE^LER. 
(Soprone  Court  of  New  Jersey.    Nov.  12, 1906.) 

1.  EXCKPTtORS,    BUX  OF  —  SKAilNG  —  NBCKS- 
SITT. 

The  Supreme  Court  is  not  required  to  con- 
sider a  writ  of  error  wheie  no  exceptions  have 
been  sealed. 

2.  Mdwicipai,   Cobpobations  —  Des-ects   in 
Stkkets — IKJUBT  to  Pedestbians. 

In  an  action  for  injuries  to  a  child  by 
falling  into  an  insufficiently  guarded  opening 
in  a  sidewalk  leadibg  to  an  area,  evidence  as 
to  whether  the  opening  was  in  front  of  de- 
fendant's store  was  admissible. 

3.  Tbiai^-Exckptions— FoBic. 

A  general  exception  to  the  entire  charge  is 
nnavailable,  the  court  being  entitled  to  know 


to  what  particular  part  of  the  charge  excepUon 
is  taken,  to  the  end  that  an  opportunity  to,  cor- 
rect it  may  be  given. 

4.  MUNICIPAI,    COBFOBATIONS  —  SIDBWAI.KS — 

Construction— Cabe  Requibed. 

Where  an  abutting  property  owner  main- 
tained an  opening  in  the  sidewalk  leading  to  an 
area,  he  was  bound  to  keep  the  area  so  covered 
and  protected  as  to  render  the  walk  safe  to 
the  public. 

(Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1684.] 

5.  Same  —  Natube  of  Precautions  —  Suffi- 
ciENCT— Question  fob  Jury. 

Defendant  maintained  an  opening  In  a 
sidewalk  over  an  area  adjoining  his  building. 
The  area  was  covered  with  a  steel  or  iron  door, 
which,  when  closed,  was  flat  with  the  sidewalk. 
Ibe  door  opened  outwardly  from  the  building 
towards  the  middle  of  the  street,  and,  when  the 
area  was  in  use,  the  door  was  held  up  by  a 
three-quarter  inch  iron  rod,  fastened  to  the  end 
of  the  door,  three  feet  three  inches  above  the 
sidewalk  and  sloping  to  the  building,  where  it 
was  one  foot  four  inches  above  the  walk. 
When  the  door  was  raised,  there  was  an  opening 
in  the  sidewalk  the  siise  of  the  door,  and  6^ 
to  7  feet  deep.  Held,  that  whether  the  door  and 
the  rod  constituted  safeguards  against  injury 
to  persons  using  the  sidewalk  was  for  the  jury. 

6.  NKOLIQERCB— CONTBIBDTOBT  NEGUOENCIi— 

Child. 

A  child  under  seven  years  of  age  injured 
in  falling  into  an  opening  in  a  sidewalk  lead- 
ing to  an  area  adjoining  defendant's  buildine, 
alleged  to  have  been  Insufficiently  protected, 
cannot  be  charged  with  contributory  negligence. 

Error  to  Circuit  Court,  Monmouth  County. 

Action  by  Madeline  Schneider  against 
Thomas  J.  Winkler.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Afilrmed. 

Argued  July  term,  1906,  before  FORT, 
GARRETSON,  and  REED,  JJ. 

James  D.  Carton,  for  plaintiff  in  error. 
Charles  E.  Cook,  for  defendant  in  error. 


GARRETSON,  J.  The  plaintiff  is  a  girl 
about  six  years  of  age.  The  defendant  is  a 
confectioner  and  baker,  carrying  on  his  busi- 
ness In  a  store  fronting  on  Madison  avenne, 
in  Asbury  Park.  The  store  Is  about  38  feet 
wide,  and  the  front  consists,  beginning  at 
the  east,  of  the  wholesale  department  of  the 
defendant's  business,  then  a  hallway  with 
stairs  leading  to  the  apartments  above,  and 
then  the  retail  department  of  the  defendant's 
business;  that  is,  the  candy  and  bakery 
department  In  the  front  of  the  retail  de- 
partment are  two  windows  and  an  entrance 
between.  In  one  window  was  a  display  of 
articles  from  the  bakery  and  In  the  other 
a  candy  display.  In  front  of  the  most  east- 
erly window  of  the  retail  department  and 
on  the  sidewalk  Is  a  cellarway  or  area  about 
three  feet  three  Inches  wide  and  about  six 
feet  long,  with  stairs  leading  down  from  the 
westerly  end  of  the  areaway.  The  opening 
was  adjoining  the  building,  and  the  l<Mig 
dimension  was  along  the  building.  Cover- 
ing the  areaway  was  a  steel  or  Iron  door, 
which,  when  closed,  was  flat  with  the  side- 
walk, and  which  opened  outwardly  from  the 
building  toward   the  middle  of  the  street 
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When  the  areaway  was  In  nse  and  the  Iron 
door  was  open,  the  door  was  held  np  by  an 
Iron  rod  about  three-quarters  of  an  Inch  In 
thickness,  fastened  to  the  easterly  end  of 
the  door  about  three  feet  three  Inches  above 
the  sidewalk  and  sloping  to  the  building, 
where  It  was  about  one  foot  four  Inches 
above  the  sidewalk.  l%e  sheet-Iron  door, 
when  dosed,  formed  part  of  the  sidewalk, 
and,  when  It  was  raised  np,  there  was  an 
opening  In  the  sidewalk  of  the  size  of  the 
door  and  of  the  depth  of  6^  to  7  feet  The 
plaintiff  was  lawfully  using  the  sidewalk, 
being  with  her  aunt  and  mother.  The  aunt 
stopped  at  the  door  of  the  wholesale  depart- 
ment, and  attempted  to  go  In,  but  found  the 
door  locked.  The  child  at  this  time  was  go- 
ing on  from  the  east  towards  the  window 
In  which  was  the  candy,  and  either  fell  over 
or  under  the  rod  which  held  np  the  Iron 
door,  and  was  precipitated  into  the  area  or 
cellar.  She  was  injured,  and  brings  this 
snit  to  recover  damages  for  her  injuries. 

There  are  no  exceptions  whatever  which 
have  been  sealed,  and  the  court  Is  therefore 
not  required  to  consider  the  case  at  all; 
but  we  have  concluded  to  dispose  of  the  ex- 
ceptions as  if  they  had  been  actually  sealed. 
Four  exceptions  were  taken.  The  first  is  as 
to  a  question  asked  of  a  witness  whether  the 
opening  was  in  front  of  the  store  of  the  de- 
fendant No  assignment  of  error  covers 
this  exception.  It  has  not  been  argned.  We 
are  not  able  to  see  any  objection  to  it  In 
the  connection  In  which  It  appears.  At  the 
«a&  of  the  entire  charge  the  defendant  by 
bis  counsel,  prayed  a  bill  of  exceptions. 
It  does  not  say  so,  but  we  presume  It  Is  a 
general  exception  to  the  charge.  Such  an 
exception  cannot  be  considered,  for  the  rea- 
son that  the  court,  when  the  charge  is  con- 
cluded, has  a  right  to  know  to  what  partlcn- 
lar  part  of  the  charge  excepticHi  Is  taken, 
to  the  end  that  the  court  may  have  oppor- 
tunity to  correct  it  to  the  Jury  If  satisfied 
that  the  exception  Is  well  taken. 

There  remains  to  be  considered  only  the 
exceptions  to  the  refusals  to  nonsuit  and 
direct  a  verdict  for  the  defendant  It  is  well 
settled  that  one  who  obstructs  a  sidewalk 
by  placing  excavations  in  it  Is  bound  to  ren- 
der it  safe  to  the  public.  Durant  v.  Palmer, 
29  N.  J.  Law,  644;  Houston  v.  Traphagen, 
47  N.  J.  Law,  23;  Quimby  v.  Filter,  62  N. 
J.  Law,  766,  42  Atl.  1051 ;  Temperance  Hall 
Association  v.  Giles,  83  N.  J.  Law,  260.  And 
It  is  a  question  for  the  Jury  to  determine 
whether  the  safeguards  provided  against  the 
danger  are  sufficient  This  was  submitted 
to  the  Jury  with  proper  Instructions. 

The  plaintiff,  being  a  child  under  the  age 
of  seven  years,  could  not  be  charged  with 
contributory  negligence.  The  rule  laid  down 
by  the  Judge  In  his  charge  upon  that  branch 
of  the  case  was  in  accordance  with  the  law 
of  this  state.  Newman  v.  Railroad  Co.,  52 
M.  J.  Law,  446,  19  AU.  1102,  8  L.  B.  A.  842. 

Tbe  ludgment  below  Is  affirmed. 


(74  N.  J.  U  4«Z> 

STTTRTBYANT  MIUi  CO.  ▼.  KINQSLAND 

BRICK  CO. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

March  26,  1907.) 

1.  Sales  —  Bbeach  or  Wabbantt— E!i,KKEim 
or  Damage. 

A  c<mtract  for  the  sale  of  certain  rolls 
provided  for  their  erection  at  once  after  ar- 
rival at  the  ba:^er's  plant,  for  SO  days'  trial, 
and,  if  not  satisfactory,  that  they  might  Im 
returned.  There  waa  no  provision  in  the  con- 
tract that  the  seller  should  furnish  or  erect  the 
foundation  for  the  rolls,  and  the  buyer  agreed 
not  to  hold  the  seller  liable  for  any  expenses 
or  losses  connected  with  installinK  or  operating 
the  macliine,  except  what  the  oraer  called  for. 
Held,  that  the  seller,  on  the  rolls  being  nnsat- 
isfactorv,  waa  not  liable  for  tlie  cost  of.  the 
foundation. 

2.  Saub— Action  ros  Pbicb— Dkrrskb— Noh- 

OOMFLIANCK   WITH   CONniTIOH. 

A  contract  to  purchase  certain  rolls  on 
80  days'  trial  provided  that,  if  at  the  ex- 
piration of  such  trial  the  rolls  did  not  prove 
satisfactory,  the  buyer  would  load  them  on  cars 
at  his  plant  immediately  aft^r  the  expiration 
of  such  time,  to  be  returned  to  the  seller.  Tlie 
installation  of  the  rolls  waa  completed  on  Jone 
16,  1904,  and  they  were  operated  to  their  full 
capacity,  beginning  June  18th.  On  July  8th 
defendant's  president  stated  to  tbe  seller's  agent 
that  the  roUs  would  have  to  go  back,  and  on 
July  14th  telegraphed  the  seller,  "Am  arranginc 
for  the  reshipment  of  rolls,"  but  defendant  din 
not,  within  80  days  thereafter,  or  at  any  time, 
load  the  rolls  on  cars  for  return  to  the  bnyer, 
though  between  July  11  and  22,  1904.  the  seU- 
er  telegraphed  for  a  decision  as  to  whether 
the  rolls  were  to  be  returned  or  paid  for.  Held, 
that  defendant,  not  liavlng  loaded  the  rolls  on 
cars  for  return  as  required,  was  liable  for  tbe 
price. 

3.  Afpeai,  and  Ebbob— PBEJunicB. 

Where  a  contract  for  the  sale  of  certain 
macliinery  after  trial  provided  that  If  rejected, 
the  tmyer  should  bnmedlately  load  the  qame  on 
cars  for  return  to  the  seller,  and  the  buyer  after 
rejecting  the  machinery  did  not  within  any 
time  proven,  load  the  machinerv  on  cars  for 
return,  it  was  not  prejudiced  by  the  court^s 
failure  to  properly  interpret  the  word  **iat- 
mediately"  as  used  In  such  contract 

Magie,  Ch.,  and  Pitney,  Swayze,  Reed,  Trench- 
ard,  and  Vroom,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  the  Sturtevant  Mill  Company 
against  the  Kingsland  Brick  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

Collins  &  Oorbin,  for  plaintiff  In  eiior. 
Addison  Ely,  for  defendant  In  error. 

GARRETSON,  J.  The  plaintiff  brought 
its  action  upon  the  following  order  of  tbe  de- 
fendant wblch  the  plaintiff  has  accepted: 
"New  York,  AinrU  12,  1904.  Sturtevant  MIU 
Co.,  Stephen  Olrard  Building,  Phlla.,  Pa.: 
All  communications  should  be  addressed  to 
our  New  York  office.  •  •  •  Please  deliver 
to  our  Kingsland  plant  the  following:  One 
set  of  standard  centrifugal  rolls,  39-ln.  diam- 
eter by  6-ln.  face,  as  specified  in  your  cata- 
logue, No.  8,  page  44,  yon  to  guarantee  the 
capacity  of  sevm  tons  per  hour  or  seventy 
tons  per  day  of  ten  hours,  to  be  ground  fine 
enough  to  go  through  No.  20  mesh  Dunlap 
screen,  tbe  price  to  be  $1,600,  V.  O.  B,,  Bos- 
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ton,  Mass.,  together  with  automatic  feeder, 
for  which  ■we  w^l  pay  $100  additional.  If, 
however,  the  feeder  will  not  be  found  neces- 
sary after  trial,  yon  to  glTe  us  credit  for  It 
after  return  of  same,  we  to  have  a  trial  of 
thirty  days  of  above  specified  rolls,  the  rolls 
to  be  erected  at  once  after  arrival  at  onr 
plant  at  Kln^land,  N.  J.,  trial  to  be  given  at 
once  after  completion  of  erection.  If  after 
thirty  days'  trial  the  rolls  do  not  prove  Batl9> 
factory,  we  will  load  them  on  cars  at  our 
plant  Immediately  after  the  expiration  of 
above  BPeclfled  time.  If  rolls  prove  satisfac- 
tory, terms  to  be  |8S0  at  expiration  of  trial 
and  $890  thirty  days  thereafter.  You. to  fur- 
nish a  competent  man  to  superintend  the 
erection  of  said  rolla  Machinery  to  be  ship- 
ped within  ten  days  from  the  date  of  this 
order.  The  rolls  remaining  your  property 
until  paid  for  In  full.  [Signed]  Klngsland 
Brick  Company.  Per  M.  M.  Tannenbaum, 
Prek.  Deliver  no  goods  without  this  order." 
Also  a  telegram  as  follows:  "April  19,  1904. 
Sturtevant  Mill  Company,  Stephen  GIrard 
Building,  Fhlla.,  Fa.:  We  will  not  hold  you 
liable  ft>r  any  exi>enseB  or  losses  contingent 
with  Installing  or  operating  the  machines  ex- 
cept what  our  order  calls  for.  Klngsland 
Brick  Company." 

The  plaintiff  fumlebed  the  rolla,  and  they 
rea<died  Klngsland  April  29, 1904.  Mason,  the 
plalntlirs  machinist,  arrived  at  Klngsland 
May  9,  1904,  to  superintend  the  erection  of 
the  rolls.  The  rolls  began  to  ran  June  4th. 
The  installation  of  the  rolls  was  completed 
Jane  18th.  The  test  of  the  rolls  to  their  full 
capacity  began  June  18th.  The  defendant 
tested  the  rolls,  and  July  8th  Tannenbaum, 
the  defendant's  president,  stated  to  Hallett, 
the  agent  of  the  plalntltC  who  had  obtained 
the  order,  that  the  rolls  would  have  to  go 
bncK.  July  14,  1904,  defendant  telegraphed 
the  plaintiff:  "Am  arranging  for  reshipment 
of  rolls."  So  far  as  appears,  after  30  days' 
trial,  the  rolls  were  not  loaded  on  cars  at 
the  defendant's  plant  Immediately,  or  at  any 
other  time  after  the  expiration  of  the  time 
spedfled  for  their  trial.  They  remained  in 
poasesslon  of  the  defendant,  at  Its  works,  up 
to  the  time  of  the  trial,  and  have  not  been 
paid  for.  The  trial  resulted  In  a  Judgment 
for  the  plaintiff  for  the  price  agreed  upon 
in  the  contract  The  defendant  having  upon 
the  trial  moved  for  a  nonsuit  and  for  direc- 
tion of  a  verdict,  and  both  motions  being  de- 
nied and  exceptions  taken,  the  case  for  these 
alleged  errors  and  others  Is  before  this  court. 

The  defendant,  by  notice  annexed  to  ita 
plea  of  the  general  Issue,  claimed  to  recoup 
against  the  plaintiff,  as  damages  for  breach 
of  the  guaranty,  moneys  expended  in  the 
erection  of  a  foundation  for  the  rolls  In  ques- 
tion and  In  procuring  belting  for  the  rolls, 
and  to  recover  these  moneys  because  the  rolls, 
after  30  days'  trial,  did  not  prove  satisfacto- 
ry, In  that  they  did  not  have  the  capacity 
guaranteed  by  the  contract,  and  the  plain- 
tiff liad  been  notified  of  that  fact    The  an- 


swer to  the  plaintiff's  demand  for  payment  is 
that  the  rolls  were  sold  with  a  guaranty  of 
capacity;  that  there  has  been  a  breach  of 
that  guaranty,  and  recovery  results  there- 
from; also  that  the  defendant  Is  entitled  to 
recover  from  the  plaintiff  the  expenses  of 
demonstrating  the  breach  of  the  guaranty. 
The  contract  provided  that  the  defraidant 
should  have  a  trial  of  the  rolls  for  80  days, 
the  rolls  to  be  erected  at  once  after  arrival 
at  defendant's  plant,  and  the  trial  to  be  giv- 
en at  once  after  completion  of  erection. 
There  Is  no  provision  in  the  contract  that 
the  plaintiff  Is  to  fuml&h  and  erect  the  foun- 
dation for  the  rolls,  only  to  furnish  a  compe- 
tent man  to  superintend  the  erection  of  them; 
and,  when  we  consider  the  telegram  of  the 
defendant  to  the  plaintiff  of  April  19th, 
which  Is  part  of  the  contract,  that  the  de- 
fendant would  not  hold  the  plaintiff  liable 
for  any  expenses  w  losses  contingent  with 
installing  or  operating  the  machine  except 
what  the  order  calls  for,  we  cannot  escape 
ttio  conclusion  that  the  plaintiff  was  not  to 
be  in  any  way  liable  for  the  cost  of  the  foun- 
dation, and,  if  this  is  so,  we  cannot  suppose 
that  the  parties  to  the  contract  contemplated 
that  the  plaintiff  should  pay  for  the  founda- 
tion by  the  way  of  recoupment  for  the  failure 
oft  the  rolls  to  do  the  work  guaranteed  In  the 
contract. 

Had  the  dense,  "If  after  thirfy  days'  trial 
the  rolls  do  not  prove  satisfactory  we  will 
load  them  on  cars  at  onr  plant  immediately 
after  expiration  of  above  specified  time,"  been 
omitted,  the  defendant  upon  failure  of  the 
rolls  to  stand  the  test  as  to  capacity,  would 
have  been  entitled,  upon  notice  to  the  plain- 
tiff of  such  failure,  unless  relieved  by  some 
act  of  the  plaintiff,  to  declare  the  contract 
rescinded.  Stair  v.  Torrey.  22  N.  J.  Law, 
190;  Smalley  v.  Hendrlckson,  29  N.  J.  Law, 
871 ;  Smith  v.  York  Company,  68  N.  J.  Law, 
242,  33  Ati.  244;  Woodward  v.  Emmons,  61 
N.  J.  Law,  281,  89  Atl.  703 ;  Underfeed  Com- 
pany V.  Hudson  Company,  70  N.  J.  Law,  649, 
68  AtL  296;  Columbia  Company  v.  Beckett 
Company,  66  N.  J.  Law,  391,  26  AtL  88& 
But  even  In  such  case  we  are  not  able  to 
see  how  the  defendant  would,  under  this 
contract  and  telegram,  have  any  ground  to 
recover  for  the  cost  of  the  foundation.  The 
only  effect  of  a  breach  of  such  a  guaranty  in 
such  a  contract  of  sale  must  be  to  rescind 
the  contract  and  prevent  a  recovery  of  the 
price,  if  It  has  not  been  paid,  or  authorise 
the  recovery  back  of  the  moneys  paid  by  the 
buyer  to  the  seller,  if  the  price,  or  any  part 
haa  been  paid.  It  cannot  be  that  when  one 
uses  the  property  of  another  under  an  agree- 
ment to  buy  It  If  upon  trial  It  meets  certain 
requirements,  the  cost  and  expenses  of  the 
trial  are  to  be  ^id  by  the  owner,  unless  it  Is 
so  expressly  agreed.  In  the  contract  In  ques- 
titm  tbe  parties  have  made  special  provision 
as  to  what  shall  happen  In  case  the  rolls 
upon  trial  did  not  prove  satisfactory,  viz., 
the  defendant  was  to  load  them  on  cars  at 
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Its  plant  Immediately  after  tbe°  expiration  of 
the  30  days'  trial.  The  defendant  cannot 
substitute  a  right  to  rescind  the  contract  for 
breach  of  the  guaranty  contained  in  It,  upon 
notice  to  tlie  plaintiff,  for  what  he  has  agreed 
In  bis  contract  he  will  do  upon  the  happening 
of  such  breach,  nor  can  he  add  to  the  con- 
tract such  additional  right  The  plaintiff 
was  entitled  to  recover  the  price  of  the  rolls 
agreed  upon  in  the  contract,  and  the  motions 
of  the  defendant  for  nonqult  and  for  direc- 
tion of  a  verdict  were  properly  refused. 

Another  error  assigned  Is  the  failure  of  the 
trial  Judge  to  properly  Interpret  the  meaning 
of  the  word  "Immediately"  as  used  in  the 
contract,  referring  to  the  time  of  loading  the 
rolls  upon  the  cars  upon  proving  unsatisfac- 
tory. Even  if  the  charge  was  erroneous  in 
this  respect.  It  was  not  harmful  to  the  de- 
fendant, for  It  appeared  that  the  defendant 
had  never  loaded  the  rolls  upon  the  cars, 
neither  immediately  after  the  30  days,  nor 
within  30  calendar  days  after,  nor  within 
80  days  excluding  Sundays  and  holidays,  nor 
within  any  extended  time  proved  by  the  evi- 
dence. It  was  therefore  unnecessary  for  the 
judge  to  charge  the  Jury  as  to  the  meaning 
and  effect  of  the  80-day  clause,  or  of  the 
word  "immediately"  used  in  tbat  clause. 

It  is  also  claimed  that  there  was  evi- 
dence to  show  that  the  plaintlCC  had,  by  its 
conduct,  consented  to  an  extension  of  the  time 
of  payment,  because  there  were  negotiations 
between  the  plaintiff  and  the  defendant  for 
the  payment  of  a  less  price  for  the  machine 
than  tbat  contemplated  by  the  contract  Hal- 
lett,  who  got  from  the  defendant  the  order 
in  this  case,  was  a  salesman  for  the  Borton 
ft  Tlerney  Company,  who  were  sales  agents 
for  the  plaintiff,  and  testified  that  there  were 
some  negotiations  between  him  and  the  presi- 
dent of  the  defendant  company  about  throw- 
ing off  $250  on  the  price;  that  he  (Hallett) 
said  he  would  submit  It  to  the  home  office; 
tbat  be  did  so,  and  they  refused  to  make  con- 
cession. There  is  also  some  further  evidence 
as  to  talks  between  Tannenbaum  and  Hallett 
abont  reduction  In  price  and  about  putting 
the  machine  on  the  cars,  but  there  is  no  evi- 
dence anywhere  to  show  that  Hallett  bad 
any  authority  to  negotiate  with  the  defend- 
ant, or  to  make  any  change  in  the  contract 
which  bad  been  entered  into  between  the 
plaintiff  and  the  defendant  The  plaintiff 
constantly  Insisted  upon  the  performance  of 
the  contract  by  the  defendant  On  the  11th 
of  July,  1904,  the  plaintiff  telegraphed  to 
the  defendant  as  follows:  "Please  pay  for 
Klngsland  rolls  or  return  immediately.  No 
desire  to  force  machine  on  you,  but  must  ask 
decision  now.  Please  wire  it" — and  continued 
to  demand  return  of  the  rolls  or  payment  for 
the  same  by  numerous  teles^ms  until  the 
22d  of  July,  1904. 

We  have  examined  the  other  alleged  errors, 
but  do  not  find  in  them  any  substance. 

The  Judgment  below  is  affirmed. 


For  affirmance:  GUMMERB,  O.  J.,  and 
GARRISON,  FORT,  GAKRETSON,  HEN- 
DRICKSON,  BOGERT,  VREDBNBURGH, 
GREEN,  and  GRAY,  JJ. 

For  reversal:  MAGIB.  Ch.,  and  PIT- 
NEY, SWAXZB.  REED,  TRENCHABD,  and 
VROOM.  JJ. 

(74  M.  J.  U  O) 
MAYOR,  Etc.,   OF  CITY  OF  NEWARK  v. 

EAST  SIDE  COAL  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  12,  1906.) 

L  Weights  and  Measures  —  Shobt  Weiobt 
DEX.IVKBT— Liability  ros  Penalty— Kuowi.- 

XDOE. 

Under  the  act  entitled  "An  act  for  the  pro- 
tection of  purchasers  of  coal"  (Act  March  5, 
1900  [P.  L.  p.  27]),  declaring  that  "any  person, 
firm  or  corporation  that  shall  sell  or  deliver,  or 
attempt  to  sell  or  deliver,  less  than  2,000  poands 
•  *  *  to  a  net  ton  •  •  •  shall  be  liable  to 
a  penalty,"  it  is  no  defense  that  the  coal  dealer 
did  not  know  of  the  shortage. 
2.  Same  —  Agents  ob  Independent  COr- 

TBACTOBS. 

That  a  dealer  in  coal  hires  a  man  with  his 
wagon  to  get  coal  from  a  railroad  company,  on 
slips  delivered  to  such  company,  and  then  to 
deliver  it  to  the  purchaser,  such  man  being  des- 
ignated in  the  slips,  by  the  dealer,  as  a  driver, 
does  not  make  such  man  an  independent  con- 
tractor, rather  than  the  servant  or  agent  of  the 
dealer,  so  as  to  relieve  the  dealer  from  the  pen- 
alty for  attempting  to  deliver  less  than  2,000 
pounds  for  a  ton. 

Appeal  from  First  District  Court  at  CUj 
of  Newark. 

Action  by  the  mayor  and  common  council 
of  the  city  of  Newark  against  the  East  Side 
Coal  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

This  case  was  heard  in  the  First  district 
court  of  Newark,  before  his  honor  Tbomaa 
L.  Raymond,  Judge  of  Bald  court,  who  de- 
cided the  same  in  an  opinion,  in  substance, 
as  follows: 

"This  action  was  brought  to  recover  the 
penalty  of  $50  provided  for  in  an  act  en- 
titled 'An  act  for  the  protection  of  purchasers 
of  coal.'  Act  March  5,  1900  (P.  L.  p.  27).  It 
Is  not  denied  by  the  defendant  that  it  at- 
tempted to  deliver  1,680  pounds  of  coal  to 
one  Leah  Waseman  for  an  order  for  a  net 
ton  of  2,000  pounds,  the  only  defense  being 
that  the  attempted  delivery  of  short  weight 
was  caused  through  mistake,  and  tbat  the 
defendant  did  not  knowingly  commit  the 
offense  for  this  reason.  It  Is  further  urged 
tbat  the  proofs  show  tbat  the  driver  who 
delivered  the  coal  was  an  independent  con- 
tractor, and  that  the  doctrine  of  respondeat 
superior  does  not  apply  to  Independent  con- 
tractors. 

"I  will  first  dispose  of  the  case  on  the 
question  of  whether  the  defendant's  knowl- 
edge of  the  short  delivery  Is  a  necessary 
prerequisite  to  finding  bim  guilty  of  the 
offense  charged.  In  the  case  of  Hals  ted  v. . 
State,  41  N.  J.  Law,  592,  32  Am.  Rep.  247, 
Chief  Justice  BeasI^  says:  'As  there  to  an 
undoubted  competency  In  the  lawmaker  to 
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declare  an  act  criminal  Irrespective  of  the 
knowledge  or  motion  of  the  doer  of  such  act, 
there  can  be,  of  necessity,  no  Judicial  au- 
thority having  power  to  require,  In  the  en- 
forcement of  the  law,  sacli  knowledge  of  mo- 
tion to  be  shown.  In  such  Instance  the  en- 
tire fmictlon  of  the  court  is  to  find  ont  the 
intention  of  the  Legislature,  and  to  enforce 
the  law  in  absolute  conformity  to  such  in- 
tention.' And  further  on,  In  the  same  case, 
he  says:  The  course  of  the  Inquiry,  there- 
fore, has  led  to  this  point:  Is  there  any- 
thing in  the  language  of  the  statute  now  to 
be  construed,  or  In  the  legislative  design 
displayed  In  It,  or  in  the  consequences,  If 
Its  terms  are  construed  strictly,  by  force 
of  which  this  court  can  limit  its  operation 
to  those  only  who  act  with  consciousness 
of  violating  the  law?'  A  question  very  simi- 
lar to  the  one  under  consideration  arose  in  the 
case  of  Waterbury  v.  Newton,  50  N.  J.  Law, 
586,  14  Atl.  604,  wherein  Mr.  Justice  Dixon 
said:  'In  Halsted  ▼.  State,  41  N.  J.  Law, 
662,  82  Am.  Rep.  247,  the  Court  of  Errors 
laid  down  the  principle  that.  In  regard  to 
statutory  oETenses,  the  defendant's  knowledge 
of  all  the  physical  facts  which  go  to  con- 
stitute the  oETense  Is  not  essential  to  guilt, 
unless  made  so  by  a  proper  construction  of 
the  statute  itself.'  If,  therefore.  In  con- 
struing the  act  a  legislative  Intent  to  make 
only  those  guilty  who  knowingly  violate  the 
act  Is  not  found.  It  is  plain  that  the  defense 
which  has  been  offered  in  this  case  cannot 
be  received.  As  a  guide  in  finding  the  in- 
tention of  the  Legislature,  I  think  the  words 
of  the  act  should  be  considered.  Its  title 
Is  'An  act  for  the  protection  of  purchasers 
of  coal.'  The  primary  object  and  purpose 
of  the  law  was  the  protection  of  purchasers 
of  coal.  Does  it  afford  a  protection  to  those 
pnrchasers  if  the  vendor  may  plead  mistake, 
or  that  he  did  not  knowingly  attempt  to 
deliver  short  weight?  I  think  not.  I  can 
find  nothing  in  the  act  Itself  which  would 
have  the  effect  of  limiting  Its  operation  to 
those  only  who  violate  it  knowingly.  There 
Is  not  the  slightest  indication  of  such  a  leg- 
islative Intent.  The  words  defining  the  of- 
fense and  Its  penalty  would  seem  to  preclude 
such  a  construction  beyond  ail  doubt  They 
are:  'Any  person,  firm  or  corporation  that 
shall  sell  or  deliver,  or  attempt  to  sell  or 
deliver,  less  than  two  thousand  pounds  by 
weight  to  a  net  ton  •  •  •  shall  be  liable 
to  a  penalty  of  fifty  dollars  for  each  offense.' 
This  clearly  refers  alike  to  those  who  do  so 
with  guilty  minds  and  those  who  do  so  in- 
nocently or  through  mistake.  The  defense, 
therefore,  that  this  coal  was  delivered  through 
mistake  cannot  be  received. 

"Tb^  defendant  also  insists  that  the  evi- 
dence showed  that  the  driver  of  the  wagon 
was  an  Independent  contractor.  While  it 
is  true  that  the  testimony  of  the  president 
of  the  defendant  corporation  showed  that 
the  defendant  hired  a  man  named  Mutchell. 
with  his  wagon,  to  go  to  the  coal  pockets  of 


the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  and  procure  this  coal  by  de- 
livering certain  slips  to  the  railroad  company, 
and  then  to  deliver  the  coal  to  the  purchaser, 
I  do  not  see  that  the  mere  fact  that  the  man 
and  the  wagon  were  both  hired  clothes  the 
man  with  any  other  character  than  that  of 
agent  or  servant  An  examination  of  the 
dips  will  show  that  the  East  Side  Coal  Com- 
pany designates  Mutchell  as  a  driver.  While 
it  is  a  very  ingenious  theory  to  advance  un- 
der circumstances  such  as  these,  the  real 
facts  show  that  the  driver  was  a  servant 
or  agent,  and  not  an  Independent  contractor. 

"As  a  result  of  these  conclusions,  I  find 
the  defendant  guilty  of  the  offense  charged, 
and  Judgment  will  be  entered  against  It  for 
the  sum  of  $50." 

Argued  July  term,  1900,  before  FORT, 
GARRBTSON,  and  REED,  JJ. 

Louis  Hood,  for  appellant  Frederick  A. 
Lehlbach,  for  appellee.  . 

PER  CURIAM.  The  Judgment  of  the 
district  court  of  Newark,  in  this  case,  is 
affirmed,  with  costs,  for  the  reasons  given 
by  the  Judge  of  the  district  court,  the  sub- 
stance of  whose  opinion  we  have  placed  at 
the  head  of  this  memorandum. 


(74  N.  J.  L.  a) 

KNICKERBOCKER  TRUST  CO.  v. 

O'ROURKE    ENGINEERING 

CONST.  CO. 

(Supreme  Court  of  New  Jersey.   Nov.  12, 1006.) 

Attacrmbnt— Attachable  Interest. 

The  contract  of  a  construction  company  to 
construct  a  tunnel  for  a  railroad  company  pro- 
vided for  advancement  by  the  railroad  company 
of  part  of  the  cost  of  the  construction  plant; 
and  that,  as  soon  as  the  contractor  had  put 
any  of  the  plant  or  material  for  the  work  on  the 
ground  of  the  railroad  company,  it  should  be- 
come absolutely  the  pronerty  of  tlie  railroad  com- 
pany, and  so  remain  till  after  completion  of  the 
work,  when  on  a  certificate  of  the  railroad  en- 
gineer such  of  the  property  as  was  covered  there- 
t)y  should  be  delivered  and  given  to  the  con- 
tractor ;  and  that  the  contractor  should  not  be 
entitled  to  final  payment  so  long  as  there  was 
any  outside  lien  on  the  property.  Held,  that  the 
contractor  had  an  attachable  interest  in  ma- 
chinery and  material  to  be  used  in  the  construc- 
tion, and  which  had  already  been  delivered  by  It 
on  the  premises,  subject,  nowever,  to  the  con- 
tract right  of  the  railroad  company  to  have  the 
plant  used  for  the  execution  of  the  contract,  and 
its  further  right 'to  have  the  material  put  in  the 
tunnel,  and  thereby  made  a  fixture,  released  from 
any  lien  of  the  attachment 

Certiorari  to  Circuit  Court,  Hudson  County. 

Attachment  by  the  Knickerbocker  Trust 
Company  against  the  O'Rourke  Engineering 
Construction  Company.  Defendants  bring  cer- 
tiorari to  review  an  order.    Affirmed. 

On  certiorari  to  the  Hudson  county  cir- 
cuit court,  bringing  up  an  order  refusing  to 
release  from  the  lien  of  an  attachment  cer- 
tain property  attached  under  the  writ.  The 
order  was  made  by  his'  honor  Charles  W. 
Parker,  a  Judge  of  said  court,  who  deddec 
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the  same  In   an  opinion,  In  substance,  as 
follows: 

"On  examination  of  the  papers  In  this 
case  and  of  the  authorities  dted  by  counsel 
and  some  othets,  I  am  fairly  well  satisfied 
that  for  tbe  most  part  the  property  covered 
by  the  Inventory  under  the  writ  of  attach- 
ment as  first  executed  should  not  be  entire- 
ly discharged  from  the  writ.  The  property 
consists  of  machinery  and  of  materials  to 
be  used  in  the  construction  of  a  tunnel  un- 
der the  Hudson  river  for  the  Pennsylvania, 
New  Jersey  &  New  York  Railroad,  under  a 
contract  with  that  company  by  the  defend- 
ants. Certain  provisions  in  that  contract, 
which  is  In  writing  and  very  voluminous, 
provide  for  tbe  advancement  by  the  railroad 
company  of  part  of  the  cost  of  the  plant; 
prescribe  that,  as  soon  as  the  contractor  baa 
put  any  of  the  property,  plant,  or  material 
upon  the  ground  owned  or  occupied  by  the 
railroad  company,  such  property  shall  become 
tbe  property  absolutely  of  said  railroad  com- 
pany, and  80  remalQ  until  some  time  after 
the  completion  of  the  work,  when,  upon  tbe 
certificate  of  tbe  railroad  engineer,  such  prop- 
erty as  is  covered  by  such  certificate  shall 
be  delivered  and  'given'  to  the  contractor. 
There  Is  also  a  provision  that  the  contractor 
shall  not  be  entitled  to  a  final  payment  so 
long  as  there  is  any  outside  lien  upon  the 
property.  There  are  other  provisions,  to 
which  counsel  for  the  construction  company 
has  called  attention,  which  It  Is  deemed  un- 
necessary to  reoite  here.  I  think,  notwith- 
standing all  these  provisions,  that  the  con- 
struction company  has  an  attachable  Interest 
in  tbe  working  plant,  and  also  in  the  ma- 
terial purchased  by  It,  subject  to  the  con- 
tract rights  of  the  railroad  to  have  the  plant 
used'  for  the  execution  of  tbe  contract,  and 
the  further  right  of  the  railroad  to  have  tbe 
material  put  In  the  tunnel  v^here  It  belongs, 
and  thereby  made  a  fixture  and  released 
from  any  Hen  of  the  writ  This  attachable 
Interest  exists  whether  the  present  right 
of  possession  of  the  railroad  be  regarded  as 
that  of  a  chattel  mortgage  to  secure  pay- 
ment of  advances  made  to  the  contractor, 
as  was  tbe  case  in  Long  Dock  Co.  v.  Mal- 
lery,  12  N.  J.  Eq.  93,  431,  or  in  Fox  v.  Cron- 
an,  47  N.  J.  Law,  493,  2  Atl.  444,  4  Atl.  314, 
64  Am.  Rep.  190,  or  whether  the  provisions 


of  the  contract  are  Intended  to  prevent  Inter- 
ference during  the  work  by  outside  creditors, 
or  are  to  be  considered  as  an  attempt  to 
defeat  creditors  altogether,  in  either  of  which 
last  two  cases  I  think  the  right  to  attach  the 
right,  title,  and  Interest  of  tbe  construction 
company  is  clear. 

"But  under  ruling  in  Fox  v.  Cronan  I  think 
tbe  railroad  company  to  protected  from  In- 
terferfflice  by  attachment  with  its  right  to 
control  possession  of  the  property  until  tbe 
contract  is  performed.  So  far  as  relates  to 
movable  property  forming  part  of  tbe  plant, 
or  buildings  temporarily  erected  for  storage 
or  protection  of  machinery,  etc.,  they  will 
remain  In  the  possession  of  the  railroad  for 
tbe  purpose  of  building  the  tuimel,  and  when 
the  work  under  the  contract  is  complete  it 
would  seem  that  the  attaching  creditor  will 
have  a  right  to  be  heard  on  tbe  question 
whether  the  final  certificate  of  the  engineer 
as  to  the  disposition  of  this  property  Is  made 
la  good  faith.  Chism  v.  Schipper,  51  N.  J. 
Law,  1,  16  Atl.  316,  2  L.  R.  A.  644,  14  Am. 
St  Rep.  668.  Whether  such  a  creditor  will 
have  to  seek  tbe  aid  of  a  court  of  equity  at 
that  time  need  not  be  discussed  now.  As 
to  tbe  material,  such  as  castings  intended 
for  the  buHding  of  the  tubes,  wlii(di  will 
be  permanently  installed  as  part  of  the  tun- 
nel itself.  It  seems  to  me  that  the  contract 
protects  all  such  property  now  on  tbe  ground, 
assuming  it  to  be  covered  by  tbe  terms  of 
the  thirty-second  clause,  to  the  extent  of  Jus- 
tifying the  contractors  in  putting  It  into  tbe 
tunnel  and  turning  it  Into  real  estate  of  the 
railroad  free  from  attachment 

"The  rule  to  show  cause  will  be  dis- 
charged." 

Argued  June  term,  1906,  before  FORT, 
OARRETSON,  and  REED,  JJ. 

Collins  &  Oorbln,  for  plaintiff  in  attach- 
ment. Vredenburgh,  Wall  &  Van  Winkle, 
for  defendant  in  attachment 

PER  CTTRIAM.    The  order  of  the  drcntt 

court  in  this  case  is  affirmed,  for  the  reasons 
given  by  the  learned  circuit  court  Judge,  the 
substance  of  whose  opinion  we  have  placed 
at  the  head  of  this  memorandum. 

The  plaintiff  in  attachment  la  entitled  to 
costs. 
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In  re  McCLELLAN'S  ESTATE. 

Appeal  of  BLOODGOOD  et  al. 

(Supreme  Court  of  Pennsylvania.    May  11> 
1908.) 

L  Powers— Bxeecisb—Validitt. 

Testatrix  bequeathed  her  estate  to  tier  hus- 
band for  life,  with  power  to  dispose  of  the  same 
during  his  life,  and  to  appoint  any  remainder 
undisposed  of  at  hia  death  to  any  person  other 
than  a  member  of  his  family.  The  husband  died, 
leaving  a  will,  by  which  he  appointed  the  estate 
coming  to  him  from  his  wife  to  a  designated 
person  for  life,  remainder  to  the  latter's  daugh- 
ter for  life,  with  power  to  appoint  the  principal 
by  will.  Beld,  that  the  husband's  will  consti- 
tuted a  valid  exercise  of  his  power  of  appoint- 
ment, and  that  he  did  not  die  intestate  as  to  any 
part  of  the  estate  derived  from  his  wife. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Powers,  i  144.] 

2.  Saux. 

Where  a  husband  was  given  a  power  of  ap- 
pointment over  property  bequeathed  to  him  by 
his  wife,  and  the  husband  in  his  will  gave  the 
appointee  a  life  estate  in  the  property,  with  pow- 
er to  appoint  to  another  for  life,  and  with  au- 
thority in  the  last  appointee  to  will  the  principal 
to  whom  she  might  choose,  the  exercise  of  the 
power  would  not  be  held  invalid  because  the 
last  donee  was  thereby  given  authority  to  create 
a  life  estate  in  one  not  in  being  at  the  death  of 
the  testatrix,  as  it  would  not  be  assumed  that 
she  would  so  exercise  the  power  that  it  would  be 
invalid,  under  the  rule  that  the  law  will  remedy, 
if  it  can,  the  defective  execution  of  a  power. 

3.  TBU8T8— Ct  Pbks  Doctrihe. 

The  law  will  not  invalidate  a  trust  which  is 
good  in  part. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  f  72.] 

4.  EsTATK»— "Vests"— Defiwition. 

To  vest  an  estate  is  to  give  a  legal  or  equi- 
table seisin.  An  estate  "vests"  in  a  person  who 
is  given  a  present  and  immediate  niterest,  as 
distinguished  from  an  interest  the  existence  of 
which  depends  on  a  contingency.  The  word  ap- 
plies to  estates  in  personalty,  as  well  as  estates 
in  land. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7302.] 

5.  FowEBSr—ExEBCisK— Limitations. 

Where  a  wife  gave  her  husband  a  power  of 
appointment,  over  property  bequeathed  to  him, 
to  any  person  he  might  see  fit,  providing  that 
nothing  De  given  to  any  member  of  his  mmily, 
such  proviso,  though  not  carried  forward  in  the 
husband's  will,  by  which  he  exercised  the  power 
by  creating  another  power  in  his  donee,  was 
nevertheless  a  limitation  on  the  exercise  of  the 
donee's  power  by  operation  of  law. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Judicial  settlement  of  the  estate  of  Clara 
D.  H.  McClellan,  deceased.  From  an  order 
dismissing  exceptions  to  the  adjudication, 
Helen  Bloodgood  and  Robert  N.  Hawley  ap- 
peal.    Affirmed. 

Tbe  testatrix  died  June  22,  1904,  leaving 
a  will,  by  which  she  gave  her  entire  estate 
to  her  husband,  John  M.  McClellan,  for  life, 
with  power  to  dispose  of  It  during  his  life, 
and  with  power  to  appoint  and  vest  any  or 
all  remaining  to  such  persons  as  he  might  see 
dt,  provided  that  nothing  should  be  disposed 
of  or  given,  during  his  life  or  by  his  will,  to 
any  member  of  his  family.  John  M.  McClel- 
70A.-47 


Ion  died  July  1, 1906,  leaving  a  will,  whereby 
he  appointed  the  estate  coming  to  him  from 
his  wife  to  J.  Rundell  Smith,  In  trust,  to 
use  the  income  during  his  life,  excepting 
the  payment  of  a  sum  annually  for  the  car<' 
of  his  lot  In  Laurel  Hill  cemetery,  and  the 
paymoit  of  |1,500  to  Dr.  R.  N.  Hawley,  and 
after  the  death  of  J.  Rundell  Smith,  ap- 
pointed the  said  estate  to  his  daughter,  Ellen 
Hoilingshead  Smith,'  In  trust,  with  power  to 
appoint  the  principal,  only  provided  that  she 
should  see  to  the  proper  care  of  Mrs.  McClel- 
lan's  grave.  Mr.  Turner,  on  behalf  of  Robert 
N.  Hawley,  to  whom  the  testatrix  gave  her 
estate  for  life  In  the  event  that  her  husband 
should  not  dispose  of  It  as  she  had  provided, 
or  In  the  event  of  his  dying  Intestate,  asked 
that  the  balance  now  before  the  court  should 
be  awarded  to  him  for  life.  Mr.  Baxter,^  on 
behalf  of  Mrs.  Frances  Bloodgood,  Jr.,  a  sis- 
ter of  the  testatrix,  asked  tbe  award  of  one- 
half  of  the  estate  to  her,  on  the  ground  that 
the  testatrix  had  died  Intestate,  because  the 
execution  of  the  power  of  appointment  by  her 
husband  was  invalid,  and  as  he  had  not  tech- 
nically died  Intestate,  tbe  provisions  of  her 
win,  In  case  he  should  die  Intestate  could  not 
take  effect  The  auditing  judge  awarded  the 
sum  of  $1,500  to  R.  N.  Hawley,  and  the 
balance  to  the  trustee  under  the  will  of  John 
M.  McClellan. 

The  following  Is  the  opinion  of  Ashman, 
P.  J.,  In  the  court  below: 

"The  main  Inquiry  concerns  the  validity 
of  the  testamentary  trust  created  by  the  hus- 
band and  that  created  by  bis  appointee. 
By  the  will  of  tbe  testatrix  she  devised  and 
bequeathed  her  estate  to  her  husband  in  these 
terms:  'To  my  husband  John  Morton  Mc- 
Clellan for  the  term  of  his  l^fe,  with  power 
to  dispose  of  the  same  during  his  life,  and 
with  power  of  bis  last  will  and  testament 
at  bis  death  to  appoint  and  vest  any  or  all 
that  remains  undisposed  of  of  my  estate,  to 
and  in  such  persons  as  be  sees  fit  *  *  * 
provided  that  nothing  shall  be  given  during 
his  life  or  bequeathed  by  bis  last  will  to 
any  member  or  members  of  bis  family.'  In 
case  of  a  breach  of  this  proviso  she  directed 
that  her  estate  should  go  to  her  brother.  Dr. 
B.  N.  Hawley,  for  life,  with  a  similar  power 
of  disposition  during  life  or  by  will.  The  onr 
ly  limitation  which  Is  here  suggested  or  can 
be  Implied  Is  found,  if  found  at  all.  In  the 
use  of  tbe  word  'vest'  An  estate  vests  In  a 
person  who  Is  given  a  present  and  Immediate 
Interest  as  distinguished  from  an  interest 
whose  existence  depends  upon  a  contingency. 
As  defined  by  Chancellor  Kent,  to  vest  Is  to 
give  a  legal  or  equitable  seisin.  4  Eenf s 
Com.  (13th  Ed.)  202.  An  estate  in  remainder 
is  vested  in  the  remainderman,  although  its  en- 
joyment is  deferred  until  tbe  falling  In  of  tbe 
life  estate.  So  an  estate  Is  vested  In  a  trus- 
tee to  serve  tbe  interests  of  tbe  cestuls  que 
trust  Whatever  may  have  been  tbe  orig- 
inal meaning  of  tbe  word  as  denoting  the  In- 
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vestlture  of  the  fee,  the  word  Is  now  applied 
to  estates  in  personalty  as  well  ns  estates 
In  land.  In  this  Instance  the  husband  of  the 
testatrix  could  have  willed  the  estate  In  par- 
cels by  appointing  It  to  A.  for  life,  with  re- 
mainder to  B.  in  fee,  and  no  one  could  doubt 
that  he  would  therel)y  have  vested  an  estate 
In  each  of  those  parties;  and  with  the  same 
effect  be  could  have  vested  an  estate  In  a 
trustee  to  serve  their  Interests. 

"Assuming,  as  we  think  It  did,  that  the 
power  of  appointment  In  John  M.  McClellan 
covered  equitable  as  well  as  legal  estates, 
was  his  appointment  to  J.  Rundell  Smith  in 
trust  within  the  limits  of  the  authority  con- 
ferred by  the  will  of  the  testatrix,  the  orig- 
inal donor?  It  omitted  the  proviso  In  that 
will,  prohibiting  any  gift  to  a  member  of  tlie 
husband's  family.  But  that  proviso  was,  by 
operation  of  law,  written  Into  any  will  or 
power  of  appointment  which  the  husband  or 
his  appointee  might  execute,  and  would  car- 
ry with  It  the  penalty  imposed  by  the  will 
of  the  testatrix.  Without  doubt  the  trust 
created  by  the  husband  tended  to  a  per- 
petuity. His  will  gave  the  donee  of  the  pow- 
er a  life  estate,  with  power  to  appoint  to 
another  for  life,  and  with  authority  In  the 
last  donee  to  will  the  principal  as  she  should 
choose,  and  therefore  with  power  to  create 
a  life  estate  In  one  who  was  not  In  being 
at  the  death  of  the  testatrix.  The  law,  how- 
ever, will  remedy.  If  It  can,  the  defective  ex- 
ecution of  a  power,  and  will  not  strike  down 
a  trust  which  is  In  part  good  and  in  part  in- 
valid, so  long  as  the  part  which  is  valid  can 
be  upheld.  Horwitz  v.  Norrls,  40  Pa.  213. 
Hei-e  the  trust  for  the  daughter  of  J.  Rundell 
Smith  for  life  Is  valid,  and  we  cannot  assume 
that  her  exercise  of  the  power  will  be  other 
than  valid. 

"The  testatrix  owned  a  small  undivided  In- 
terest in  a  largo  tract  of  land.  After  her 
death  John  M.  McClellan  joined  with  the  re- 
maining owners  in  an  agreement  to  sell,  un- 
der which  the  land  was  sold,  but  he  died  be- 
fore the  payment  of  the  purchase  money. 
He  evidently  executed  the  contract  In  his 
own  name,  and  not  as  executor  or  trustee, 
because  after  his  death,  some  doubt  having 
arisen  as  to  his  power,  the  court  authorized 
the  executor  of  hia  will  to  execute  the  deed. 
If  the  husband  by  his  Joinder  Intended  more 
than  simply  to  facilitate  the  sale,  in  which 
others,  and  not  ho,  were  largely  interested, 
and  If  his  purpose  was  ratlier  to  assert  his 
Individual  ownership,  can  he  be  said  by  this 
act  to  have  disposed  of  'the  sliare'  within 
the  meaning  of  testatrix's  will?  Especially 
can  this  be  said  when' the  purchase  money 
never  came  into  his  hands,  and  when  the 
testatrix  had  used  the  words  'disposed  of,'  In 
connection  with'  the  words  'given  or  spent,' 
meaning  thereby  some  act  by  which  the  hus- 
band should  unniistakal)ly  distinguish  be- 
tween his  wife's  estate  and  his  own.  So 
with  the  pers(mal  cfTocts,  consisting  of  books, 
paintings,  etc.    The  husband  continued  after 


his  wife's  death  to  reside  In  the  house  which 
she  had  occupied,  and  he  apparently  allowed 
these  articles  to  remain  undisturbed  where 
she  had  left  them.  They  passed,  as  part  of 
his  wife's  estate  under  the  clause  in  his  will 
by  which  he  gave  'all  my  personal  property 
and  effects  coming  to  me  from  my  deceased 
wife,'  to  a  trustee. 

"The  discussion  by  counsel  covered  a  wide 
range.  Into  which  It  w^ould  be  more  Interest- 
ing than  useful  to  enter.  The  exceptions  are 
dismissed  and  the  adjudication  Is  confirmed." 

Argued  before  MITCHELL,  C.  J.,  and 
BROWX,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Alex  Simpson,  Jr.,  Wm.  Y.  C.  Anderson, 
and  Wm.  Jay  Turner,  for  appellant  R.  N. 
Hawley.  L.  W.  Baxter,  for  appellant  Helen 
Bloodgood.  John  0.  Johnson  and  John  Mar- 
shall Gest,  for  appellee. 

PER  CURIAM.  The  decree  is  affirmed,  <« 
the  opinion  of  the  court  below. 

(221  Pa.  165) 
S.  MORGAN   SMITH  CO.  v.  MONROE 
COUNTY  WATER  POWER  & 
SUPPLY   CO. 

(Supreme  Court  of  Pennsylvania.     May  4, 
1908.) 

E\'IDENCE— VaRTINO     CONTBAOT     BY     PaBOL— 

Contract  of  Sale  —  Parol  Repbese:sta- 

TIONS. 

In  an  action  on  a  note  given  in  part  pay- 
ment for  maoliincry  sold  under  a  written  con- 
tract, an  aliidavit  of  defense  pleading  a  parol 
repi-cscntatiou  or  warranty  by  plaiQti&"s  agent, 
variant  from  the  ex|>ress  warranty  contain^}  in 
the  contract,  without  any  allegation  that  the 
representation  or  warranty  was  omitted  from 
the  contract  by  fraud,  accident,  or  mistake,  is 
insuQicicnt. 

£Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  20,  Evidence,  {§  1778-1793,  1799-1800.] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Assumpsit  on  a  note  by  the  S.  Morgan 
Smith  Company  against  the  Monroe  County 
Water  Power  &  Supply  Company.  On  rule 
for  judgment  for  want  of  a  suifficient  affi- 
davit of  defense.  From  an  order  directing 
that  the  rule  be  made  absolute,  defendant  ap- 
peals.   Affirmed. 

The  following  Is  the  opinion  of  Staples,  P. 
J.,  in  the  court  below : 

"Opinion  and  Judgment  of  the  court  mak- 
ing absolute  rule  to  show  cause  why  judg- 
ment sliould  not  be  entered  in  the  above  case 
for  want  of  a  suflleient  affidavit  of  defense. 
The  plaiutiCfs  action  was  based  on  a  writ- 
ten agreement,  or  contract,  between  the  par- 
ties, wherein  the  said  plaintiff  agreed  to  sell 
to  the  said  defendant  certain  machinery,  in- 
ter alia,  two  'C  compensating  Woodward 
wheel  governors,  and  for  which  the  defend- 
ant agreed  to  pay  the  said  plaintiff  a  cer- 
tain sum  of  money.  In  accordance  with  the 
I  said  asreement  or  contract,  the  said  defend- 
I  ant  executed  and  delivered  to  the  said  plain- 
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tltf  a  certain  promissory  note  In  the  sum  of 
.%"5,425,  upon  which  It  made  certain  payments, 
reducing  the  same  to  the  sum  of  $1,005.72, 
viiich  it  refused  to  pay,  and  for  which  the 
alwve  action  was  brought.  The  defendant 
filed  an  affidavit  of  defense,  which  was  sub- 
stantially to  the  effect  that  prior  to  the  ex- 
ecution of  the  said  agreement  i)laintiff's 
agent,  knowing  the  purpose  for  which  the 
defendant  desired  to  use  the  said  governors, 
represented  that  the  said  governors  would 
control  the  machinery  plant  of  the  defendant 
to  a  regulation  of  two  per  cent.,  and  that  he, 
the  said  agent,  then  and  there  guaranteed  the 
same,  whereupon,  upon  that  representation, 
the  defendant  signed  the  contrftct.  It  fur- 
ther alleged  that  the  said  governors  had  not 
controlled  the  plant  as  represented  by  the 
said  agent,  and  as  guaranteed  by  him,  and, 
although  an  engineer  of  the  manufacturers 
of  the  Bald  governors  bad  adjusted  the  same, 
the  said  governors  had  never  controlled  the 
said  machinery  plant,  and  the  said  plaintiff 
had  been  Informed  by  competent  engineers 
that  the  said  governors  are  not  Intended  for 
the  class  of  work  for  which  the  defendant 
desired  to  use  them,  and  that  It  had  notified 
the  said  plaintiff  that  the  said  governors 
were  not  as  represented,  had  not  been,  and 
would -not,  be  accepted,  and  were  held  only 
subject  to  the  order  of  the  plaintiff  as  to 
their  disposal.  The  said  affidavit  further 
alleged  that  the  said  defendant  was  informed 
and  believed  that  governors,  which  would 
properly  control  their  machinery  plant,  would 
cost  at  least  $1,700.50,  or  more  than  the  bal- 
ance due  on  said  note. 

"The  contract  or  agreement  between  the 
parties,  inter  alia,  contained  the  following: 
The  party  of  the  first  part  agrees  to  sell  to 
the  party  of  the  second  part  the  following 
machinery,  to  wit:  All  that  machinery  de- 
scribed In  proposal  on  preceding  pages,  all  to 
be  In  accordance  with  the  specifications  and 
guarantees  set  forth  in  the  proposal  of  the 
party-  of  the  first  part  hereunto  annexed.' 
Also:  'The  foregoing  Is  the  agreement  be- 
tween the  said  parties  as  it  exists  at  this 
date,  and  It  is  agreed  and  distinctly  under- 
stood that  all  previous  communications  be- 
tween the  said  parties,  either  verbal  or  writ- 
ten, contrary  to  the  provisions  hereof  are 
hereby  withdrawn  and  annulled ;  and  that  no 
modification  of  this  agreement  shall  be  bind- 
ing upon  the  parties  hereto,  or  either  of 
them,  unless  such  modification  shall  be  in 
writing,  duly  accepted  by  the  purchaser  and 
approved  by  an  executive  officer  of  the  S. 
Morgan  Smith  Company.*  Also:  'All  ma- 
terial and  workmanship  to  be  first  class  In 
every  particular,  and  we  agree  to  replace, 
free  on  board  cars,  York,  Pa.,  any  parts 
which  fall  or  become  broken,  due  to  poor 
material  or  workmanship  within  one  year 
from  the  completion  of  the  erection  of  the 
plant.' 

"There  Is  no  allegation  in  the  affidavit  of 
defense  that  any  of  the  material  and  work- 


manship was  not  first  class  in  every  par- 
ticular, nor  that  any  parts  failed  or  become 
broken  duo  to  poor  material  or  workmanship, 
and  were  not  replaced  as  stipulated  for  In 
said  agreement.  Hut  it  was  simply  alleged 
In  the  said  affidavit  of  defense  that  the  two 
'C  compensating  Woodward  water  wheel 
governors  were  not  Intended,  or  could  not,  do 
the  kind  o.f  work  demanded  by  the  plant  'of 
the  defendant  company,  and,  under  the  guar- 
anty of  the  agent  of  the  said  plaintiff.  It  was 
not  obliged  to  pay  for  them.  To  sustain  this 
contention  of  the  defendant  would  require  a 
modification  of  the  contract  by  making  the 
alleged  guaranty  a  part  thereof.  The  plain- 
tiff in  the  said  contract  agreed  to  furnish  to 
the  said  defendant  the  said  particular  'C 
compensating  Woodward  water  wheel  govern- 
ors, and  the  defendant  seeks  to  have  inserted 
into  the  said  contract  a  prior  parol  agree- 
ment and  guaranty  as  to  the  kind  of  work 
they  would  do,  although  the  contract  specifi- 
cally provides  that  'all  previous  communica- 
tions between  the  said  parties,  either  verbal 
or  written,  contrary  to  the  provisions  here- 
of, are  hereby  withdrawn  and  annulled.'  The 
alleged  representations  and  guaranty  made 
by  the  agent  of  the  plaintiff  were  made  prior 
to  the  execution  of  the  contract,  and  the  al- 
leged guaranty  was  contrary  to  its  provi- 
sions. AH  the  machinery,  including  the  gov- 
ernors, was  sold  'In  accordance  with  the  spec- 
ifications and  guaranties  set  forth  in  the  pro- 
posal of  the  party  of  the  first  part,  tliereto 
annexed.'  There  was  no  such  guaranty  in  the 
specifications  as  that  alleged  to  have  been 
made  by  the  agent,  nor  does  the  defendant 
in  Its  affidavit  of  defense  claim  that  the  ma- 
chinery was  not  in  accordance  with  the  said 
specifications,  but  It  seeks  to  Insert  in  the 
said  contract  an  agreement  which  would 
modify  the  same,  and  practically  make  the 
terms  of  pa.vment  depending  upon  a  trial  of 
the  said  governors,  as  to  whether  or  not  they 
would  work  satisfactorily,  and,  as  the  agent, 
it  is  alleged,  represented  they  would  work. 

"It  Is  a  rule  too  firmly  rooted  in  justice  and 
honesty  to  be  easily  eradicated  from  any  sys- 
tem of  wise  laws  that  all  negotiations,  all 
conversations,  all  oral  promises,  all  verbal 
agreements  are  forever  merged  in,  supersed- 
ed, and  extinguished  by  the  sealed  instru- 
ment, which  is  the  final  outcome  and  result 
of  the  bargaining  of  the  parties.  Wodock  v. 
Robinson,  148  Pa.  503,  24  Atl.  73.  Unless 
fraud,  accident,  or  mistake  be  averred,  the 
writing  constitutes  the  agreement  between 
the  parties,  and  its  terms  can  neither  be  add- 
ed to  or  subtracted  from  by  parol  evidence. 
Wodock  V.  Uoblnson,  148  Pa.  503,  24  Atl.  73. 
When  parties  without  fraud  or  mistake  have 
put  their  agreements  In  writing,  that  Is  not 
only  the  best,  but  the  sole,  evidence  of  their 
agreement.  Union  Storage  Co.  v.  Si>ock,  104 
Pa.  120,  40  Atl.  48.  Without  citing  any  fur- 
ther authorities,  it  Is  sufficient  to  say  that  the 
principle,  thus  enunciated,  has  been  com- 
mented upon  and  considered  and  affirmed  so 


Digitized  by 


Google 


740 


70  ATLANTIC  RBPOETBE. 


(Fa. 


often  that  It  shonid  leave  no  doubt  eb  to  Its 
application;  and  the  only  question  for  our 
consideration  te  whether  or  not  the  said  al- 
leged/ misrepresentation  and  guaranty  were 
omitted  from  the  contract  by  fraud,  accident, 
or  mistake,  and  all  the  more  Is  this  the  case 
when  attention  is  called  to  the  stipulations 
in  the  contract  as  to  the  annulment  and  can- 
celing of  all  prior  communications,  etc.  Mere 
representation  Is  not  necessarily  fraud,  nor 
the  mere  omission  to  insert  In  a  written  con- 
tract an  alleged  guaranty.  In  order  for  the 
contention  of  the  defendant  in  this  case  to 
prevail,  there  must  be  contained  in  the  affida- 
vit of  defense  a  statement  of  fact,  or  of  cir- 
cumstances, from  which  a  conclusion  can  be 
drawn  that  the  agent  of  the  plaintiff  was 
guilty  of  some  fraud<,  whereby  the  said  guar- 
anty was  not  included  or  Inserted  In  the  said 
contract  In  the  absence  of  such  a  state  of 
facts.  It  does  not  appear  clear  to  us  how  the 
said  contract  could  be  either  varied,  contra- 
dicted, or  modified.  There  is  no  allegation  In 
the  afBdavlt  of  defense  that  the  said  guaranty 
was  omitted  from  the  contract  by  reason  of 
any  fraud,  accident  or  mistake.  At  tlie  best, 
if  said  alleged  guaranty  were  made,  It  was 
a  mere  contemporaneous  agreement  by  the 
agent  as  to  what  the  'C  governors  would  do. 
There  is  not  even  an  allegation  that  the  agent 
knew  differently.  There  Is  nothing  contained 
in  the  affidavit  of  defense  to  the  effect  that 
the  said  agent  said  anything  whereby  the  de- 
fendant was  induced  to  permit  the  omission 
of  the  said  alleged  guaranty  from  the  con- 
tract, and  in  the  light  of  the  stipulations  In 
the  agreement  itself  as  to  prior  communica- 
tions, there  being  no  allegation  of  fraud  ac- 
counting for  the  omission  of  the  said  alleged 
guaranty,  the  affidavit  of  defense  does  not 
set  forth  such  fraud,  accident,  or  mistake 
with  regard  to  the  contract  as  would  author- 
ize the  court  in  permitting  a  modlflcatlon  of 
the  same  as  contend«d  by  the  defendant,  or 
that  would  be  sufficient  to  prevent  a  recovery 
by  the  plaintiff. 

"To  contradict  or  vary  the  terms  of  a  writ- 
ten contract  by  a  parol  contemporaneous 
agreement  between  the  parties,  there  must  be 
allegation,  as  well  as  proof,  not  only  of  It,  but 
of  its  omission  through  fraud,  accident,  or 
mistake,  from  the  writing.  Krueger  v.  Ni- 
cola, 205  Pa.  38,  54  Atl.  494.  Where,  in  an 
action  to  recover  damages  for  the  breach  of 
a  written  contract  for  the  exchange  of  land, 
the  plaintiff,  in  order  to  meet  the  averments 
of  the  affidavit  of  defense,  sets  up  an  oral 
agreement  made  prior  to  the  execution  of  the 
written  agreement,  but  neither  in  his  state- 
ment of  claim,  nor  In  his  replication,  avers 
that  the  oral  agreement  was  omitted  from 
the  written  agreement  by  fraud,  accident  or 
mistake,  the  plaintiff  will  not  be  permitted 
at  the  trial  to  offer  evidence  of  the  alleged 
oral  agreement  Krueger  r.  Nicola,  205  Pa. 
38,  54  Atl.  494. 

But,  besides  this,  the  court  below  placed  its 
ruling  ou  the  ground  tha^  the  offer,  even  If 


sustained,  was  not  proof  of  such  fraud,  acci- 
dent or  mistake  in  the  execution  and  deliv- 
ery  of  the  writing  as  rendered  it  admissible. 
In  this  the  court  was  correct  Fuller  v.  Law, 
207  Pa.  101,  56  Atl.  333.  An  offer  of  parol 
evidence  which  does  not  propose  to  show  a 
contemporaneous  parol  agreement  which  in- 
duced the  party  offering  the  evidence  to  sign 
such  an  order,  but  simply  the  declarations  of 
an  agent  made  when  the  order  was  signed,  is 
not  admissible.  Express  Publishing  Ck>.  v. 
Aldlne  Press,  126  Pa.  347,  17  Atl.  608.  Be- 
sides, the  defendant  bad  distinct  notice  be- 
fore signing  the  order  that  It  was  subject  to 
acceptance  on  Its  face  as  written,  and  that 
no  one  was  authorized  to  change,  modify  or 
In  any  way  affect  the  writing  by  verbal  agree- 
ment or  otherwise.  Express  Publishing  Co. 
V.  Aldlne  Press,  126  Pa.  347,  17  Aa  608. 
There  is  nothing  In  the  affidavit  of  defense 
from  which  the  court  could  draw  any  conclu- 
sion that  there  was  anything  done  upon  the 
part  either  of  the  plaintiff  or  its  agent 
which  Induced  the  defendant  to  execute  the 
agreement,  without  Including  In  it  the  alleged 
representation  and  guaranty  as  to  what  the 
'C  governors  would  do.  We  cannot  hold'  that 
the  mere  representation  and  guaranty  made 
by  the  agent  of  the  plaintiff  would  be  suffi- 
cient to  modify  the  written  contract  between 
the  plaintiff  and  defendant  in  the  absence  of 
any  fraud.  Inducing  the  defendant  to  assent 
to  the  omission  of  the  same. 

"And  now,  June  11,  1907,  for  the  reasons 
above  stated,  the  rule  to  show  cause  why 
judgment  should  not  be  entered  for  the  plain- 
tiff in  the  above  case  for  want  of  a  sufficient 
affidavit  of  defense  is  made  absolute." 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

C.  C.  ShuU,  for  appellant  A.  Mitchell 
Palmer,  for  appellee. 

PER  CURIAM.  The  judgment  is  affirmed 
for  the  reasons  stated  in  the  opinion  of  the 
learned  judge  of  the  common  pleas. 


KSAUCZUNAS  et  al.  T. 


(Ki  Pa.  ZU) 
HOBAN. 


(Supreme  Court  of  Pennsylvania.    May  11« 
1908.) 

1.  Religious  Societies  —  Reai,  Pbopebtt  — 
OoNVKYANCES— Statutes. 

Under  Act  1731  (1  Smith's  Laws,  p.  192). 
giving  to  religious  societies  legal  capacity  to 
hold  real  estate,  a  conveyance  of  real  estate  to 
a  trustee  for  the  use  of  a  particular  Catholic 
congregation  constituted  an  executed  legal  es- 
tate in  the  congregation  itself  to  be  used  by  it 
for  such  purposes  as  were  authorized  by  law. 

2.  Sake— Tkansfeb — Coercion  of  Tbubtkk. 

Where  real  estate  was  conveyed  to  a  tros- 
tee  for  the  benefit  of  a  Catholic  congregatioa 
under  Act  1731  (1  Smith's  Laws,  p.  192),  au- 
thorizing such  congregations  to  hold  title  to 
realty,  the  congregation  at  a  sulneqaent  dtily 
convened  meeting  was  authorized  to  direct  the 
trustee  to  execute  a  conveyance  to  other  persons 
named  as  trustees,  and  it  was  no  answer  to  such 
direction  that  he  was,  in  fact,  the  bishop  of  the 
Roman  Catholic  Church,  of  which  the  congrega- 
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tion  was  a  part  and  nnder  the  rnles,  discipline, 
and  asages  of  the  chnrch  he  held  the  title  to 
the  property  in  question  as  a  bishop,  and  not 
as  trustee. 

3.  TB0ST8— HoLDiwQ  Rkai.  Estatb— Obliqa- 
raoKB  or  Tbustbb. 

Where  a  Catholic  bishop  held  title  to  real 
estate  in  trust  for  the  congregation,  he  occupied 
a  position  of  trust  and  confidence,  and  could  not 
set  up  an  adverse  holding. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  47.  Trusts,  f  181.] 

4.  RsuoiotTB  Sooixms  —  OwiTKBSHip  or 

PBOPEBTT— ECCIABIABTICiX  RttLBS. 

Under  Act  April  26,  1855  (P.  L.  328),  con- 
firming to  every  religious  society,  whether  in- 
corporated or  not,  the  absolute  ownership  in  its 
property  subject  only  to  the  condition  that  It 
shaU  not  divert  it  from  the  uses,  purposes,  and 
trusts  to  which  it  may  have  been  lawfnlly  dedi- 
cated, a  Roman  Catholic  congregation  owning 
real  estate,  the  title  to  which  was  in  the  bishop, 
as  trustee  for  the  congregation,  could  not  be  di- 
vested thereof  by  the  ecclesiastical  rules  and 
regulations  of  the  church. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Bill  by  Andrew  Krancznnas  and  another 
against  Michael  Hoban  to  compel  a  convey- 
ance of  real  estate.  From  a  decree  dismiss- 
ing the  bill,  complainants  appeal.  Reversed 
and  remanded,  with  directions  to  enter  a  de- 
cree in  accordance  with  tbe  opinion. 

The  following  Is  the  opinion  of  Edwards, 
P.  Jn  in  tbe  court  below: 

"(1)  The  plaintiera,  10  In  nnmber,  bring 
solt  for  themselves  and  their  associates,  wbo 
constitate  an  nnincorporated  religions  asso- 
ciation, named  the  St  Joseph's  Lltbuanlan 
Catholic  Congregation;  The  defendant  la 
the  Roman  Catholic  blahop  of  the  Scranton 
diocese. 

"(2)  Tbe  said  congregation  Is  composed 
mainly  of  Iiithnanlans,  and  was  organized  as 
a  church  In  the  year  1892.  It  was  organized 
as  a  Roman  Catholic  church,  and  Is  under 
the  ecclesiastical  Jurisdiction  of  the  defend- 
ant as  bishop  of  the  Scranton  diocese.  It  has 
been  since  Its  organization  a  Roman  Catholic 
church. 

"(3)  In  1893  the  said  congregation  pur- 
chased, under  contract,  a  lot  of  land  in  tbe 
city  of  Scranton  for  the  purpose  of  erecting 
thereon  a  church  building.  The  title  to  this 
land  was  talcen  in  the  names  of  Vincent 
Blazys,  W.  Yususe,  Mike  Bernotas,  George 
Mitchell,  and  Joseph  Tamallnnas.  These 
persons  were  acting  for  the  congregation ;  two 
of  them  being  officers  thereof.  Afterwards, 
In  1896,  tbe  deed  for  the  prox)erty  was  made 
to  the  same  persons,  naming  them  as  'trus- 
tees,' but  not  giving  the  name  of  the  congre- 
gation for  which  they  were  truatees. 

"(4)  Soon  after  the  foregoing  deed  was  ob- 
tained, an  attempt  was  made  to  place  the 
title  to  the  property  In  the  name  of  the  then 
bishop  of  tbe  Scranton  diocese.  Bishop 
O'Hara,  the  predecessor  of  the  defendant  In 
said  office.  On  March  13,  1896,  :a  deed  was 
made  to  the  'Providence  Lithuanian  Catholic 
Congregation.'  This  deed  was  signed  by  tbe 
five  men  named  in  the  foregoing  finding.  Al- 


though named  as  trustees'  In  the  deed,  they 
signed  as  Individuals.  In  September,  1896, 
the  'Providence  Lithuanian  Catholic  Congre- 
gation' deeded  the  property  to  Bishop  O'Hara, 
In  trust  for  the  congregation.  This  deed  is 
signed  by  two  persons,  named  as  'president' 
and  'secretary,'  without  designation  of  the 
name  of  the  congregation.  It  is  apparent 
that  the  purpose  of  these  conveyances  was  to 
take  the  title  to  the  church  property  out  of 
the  Individuals  named  In  the  third  finding, 
and  to  place  It  in  the  bishop  of  the  diocese 
in  trust  for  the  congregation.  This  attempt- 
ed transfer  was  a  somewhat  crude  effort, 
Judged  by  the  technical  rules  governing  con- 
veyancing. The  first  deed,  January  17,  1896, 
was  to  the  five  persons  named  as  'trustees' 
merely.  The  second  deed,  March  13,  1896, 
although  purporting  to  be  made  by  'trustees,' 
Is  signed  by  the  grantors  as  individuals  and 
the  name  of  the  congregation  is  incorrectly 
given.  The  third  deed,  September  12,  1896, 
is  Improperly  executed,  and  this  latter  deed 
does  not  show  a  resolution  of  the  congrega- 
tion authorizing  the  transfer  to  the  bishop. 

"(5)  Between  the  years  1889  and  1901  tbe 
church  building  was  erected.  The  congrega- 
tion went  Into  debt,  and  in  1901  it  became 
necessary  to  secure  a  loan  of  $10,000.  Ap- 
plication for  the  loan  was  made  to  an  attor- 
ney, and,  while  Investigating  the  title,  he  dis- 
covered the  defects  In  the  deed  above  refer- 
red to.  Tbe  consequence  was  that  a  meeting 
of  tbe  congregation  was  called  for  February 
13,  1901.  It  is  as  to  this  meeting  that  we 
find  the  first  substantial  dispute  in  the  testi- 
mony, the  plaintUfs  claiming  that  there  was 
present  only  a  small  minority  of  the  congre- 
gation, and  that  the  action  taken  at  the  meet- 
ing was  therefore  void.  As  to  the  number 
present  at  this  meeting,  and  as  to  what  trans- 
pired therein,  a  large  number  of  witnesses 
have  testified  on  each  side.  Except  as  to  the 
number  present  at  the  meeting,  the  testi- 
mony of  plaintiffs'  witnesses  is  vague  and 
very  unsatisfactory.  The  only  clear  and 
definite  testimony  comes  from  defendant's 
witnesses.  On  one  side  it  is  claimed  that  the 
number  present  at  the  meeting  was  from 
100  to  200;  on  the  other  side  the  number  Is 
given  at  from  400  to  700.  We  are  of  the 
opinion  tl^at  tbe  defendant's  witnesses  are 
more  nearly  correct  than  the  other  witnesses, 
and  we  find  as  a  fact  that  the  congregation  was 
represented  at  said  meeting  by  a  majority  of 
the  members.  The  matter  discussed  was  the 
transfer  of  tbe  title  to  the  church  property 
to  Bishop  Hoban,  the  successor  of  Bishop 
O'Hara.  It  was  explained  that  this  was  the 
only  way  by  which  the  loan  could  ^)e  secured. 
A  resolution  was  adopted,  with  substantial 
unanimity,  authorizing  and  directing  the 
transfer  of  the  title  to  the  church  property  to 
Bishop  Hoban,  the  defendant  in  this  case, 
In  trust  for  the  St  Joseph's  Lithuanian  Cath- 
olic Congregation. 

"(6)  The  action  taken  at  said  meeting  con- 
templated the  formal  transfer  of  the  title  to 
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Bishop  noban  from  the  old  trustees,  the  five 
iiicn  uamcd  In  our  third  finding  of  facts,  thus 
Ignoring  the  attempted  transfer  from  them  to 
the  congregation  and  from  the  congregation 
to  Bishop  O'llara,  as  shown  by  the  deeds  al- 
ready referred  to.  The  attorney  considered 
these  deeds  so  Imperfect  as  to  cast  a  serious 
doubt  on  the  validity  of  the  transfers.  He 
therefore  advised  the  action  as  taken  by  the 
meeting  of  the  congregation.  Subsequently 
the  old  trustees  refused  to  make  the  transfer, 
and  then  another  meeting  was  called  and 
held,  the  result  of  which  was  the  authoriza- 
tion of  legal  proceedings  to  compel  the  five 
old  trustees  to  conrey-  the  church  property  to 
Bishop  Hoban  In  accordance  with  the  resolu- 
tion adopted  at  the  previous  meeting. 

"(7)  The  next  step  was  the  filing  of  a  bill 
In  equity.  In  which  George  Smith  and  others 
for  themselves  and  associates,  constituting 
the  St.  Joseph's  Lithuanian  Catholic  Congre- 
gation, were  plaintiffs,  and  Vincent  Blazys  et 
al.,  the  five  old  trustees,  were  defendants. 
The  purpose  of  the  bill  was  to  have  a  trust 
declared  In  the  defendants  as  to  the  church 
property  for  the  benefit  of  the  said  congrega- 
tion, and  to  secure  a  conveyance  of  the  prop- 
erty to  Bishop  Hoban.  The  bill  was  taken 
pro  confesso  and  a  final  decree  was  entered 
(1)  declaring  a  trust  in  the  defendants  as  to 
the  property  aforesaid;  (2)  ordering  the  de- 
fendants to  execute  a  declaration  of  trust 
within  10  days ;  and  (3)  directing  the  defend- 
ants to  convey  the  cburch  property  to  Bishop 
Hoban  In  trust  for  the  said  congregation. 
Whatever  criticism  might  be  made  as  to  the 
regularity  of  these  equity  proceedlugs,  they 
finally  resulted  In  a  deed  from  the  defend- 
ants— the -old  trustees,  as  trustees,  to  the 
Uight  Rev.  Michael  John  Hoban,  trustee  for 
the  St.  Josei>h  Lithuanian  Catholic  Congre- 
gation. Therefore,  In  August,  1901,  the  title 
to  the  church  property  was  securely  vested  In 
Bishop  Hoban  In  trust  for  the  congregation. 

"(S)  lu  tiie  year  ]})0(i  It  appears  from  the 
evidence  th:it  considerable  dissatisfaction  ex- 
isted among  the  members  of  St.  Joseph's  con- 
gregation. They  were  not  satisfied  with  their 
priest,  and  many  of  them  claim  that  the  con- 
gregntiou  had  no  knowledge  that  the  title  to 
their  properly  was  in  Bishop  Hoban,  as  trus- 
tee. At  lirst  It  seems  the  objections  were 
more  on  account  of  the  priest  than  because 
of  the  bislioi)'s  ccMnection  with  the  property ; 
but,  wliatever  may  have  been  the  cause  of  the 
irritation,  the  outcome  was  that  on  July  20, 
1000,  a  meeting  of  the  congregatii/U  was  lu'ld 
to  take  action  relative  to  the  trunsfor  of  the 
church  proi)erty  from  Bishop  Iloban  to  other 
trustees  selected  by  the  congregation.  This 
meeting  was  failed  by  means  of  notices  in 
new.ipaijers  and  by  printed  8lii)s  or  bills 
handed  to  the  members  of  the  congregation. 
There  is  no  evidence  as  to  the  manner  in 
which  uieetiugs  of  the  congregation  to  trans- 
act its  business  was  usually  called.  The 
ineeUug  of  February  13,  1001,  was  called  by 
the  priest  from  the  altar;   but  we  were  not 


referred  to  any  rule,  by-law,  or  custom  gov- 
erning the  calling  of  meetings.  We  therefore 
cannot  say  that  the  meeting  of  July  20,  190G, 
was  Irregularly  called.  There  Is  some  ques- 
tion as  to  the  number  present  at  this  meet- 
ing; but  we  have  no  difficulty  In  finding  as 
a  fact,  and  we  do  so  find,  that  the  resolution 
adopted  at  said  meeting  was  passed  'by  a 
vote  of  more  than  a  majority  of  the  adult 
members  of  the  congregation.'  The  resolution 
provided  that  Andrew  Krauczunas  and  oth- 
ers, 10  In  number,  'the  present  trustees,'  be 
chosen  as  trustees  'to  hold  the  title  to  all 
the  property  belonging  to  this  society.'  These 
trustees  are  directed  'to  take  such  action,  in 
law,  equity,  or  otherwise,  as  may  be  neces- 
sary to  secure  the  conveyance  to  them  as 
trustees  for  said  society  of  the  legal  title  to 
any  and  all  property  now  held  by  any  other 
person  or  persons  as  trustee  or  trustees  for 
this  society.'  The  resolution  also  provides 
for  the  incorporation  of  the  society  and  the 
subsequent  conveyance  of  the  property  to  the 
incorporated  society.  Another  meeting  was 
held  in  October,  1006,  In  which  the  said  trus- 
tees, the  plaintiffs  named  in  the  present  case, 
were  instructed  to  bring  legal  proceedings  to 
secure  the  conveyance  of  the  church  property 
from  the  defendant;  he  having  refused  to 
make  the  transfer  when  requested  to  do  so. 

"(0)  The  canons  of  the  Roman  Catholic 
Church  provide  and  require  that  the  title  to 
the  property  of  a  Roman  Catholic  congrega- 
tion, which  Is  under  the  Jurisdiction  of  the 
Roman  Catholic  bishop  of  the  diocese  In 
which  the  congregation  has  Its  place  of  wor- 
ship, must  be  In  the  'ordinary.'  or.  In  the 
present  case,  In  the  bishop  of  the  diocese. 

"The  above  specific. findings  cover  all  the 
material  facts  established  by  the  evidence  in 
this  case.  Briefiy  recapitulated  the  facts 
are:  (a)  The  St.  Joseph's  Congregation  Is  a 
Roman  Catholic  church,  and  Is  under  the 
jurisdiction  of  the  defendant  as  bishop  of 
Scranton.  (b)  By  action  of  the  congregation 
and  by  legal  proceedings  and  deed,  the  title 
to  the  church  proi>erty  was  transferred  In 
1001  to  Bishop  Iloban  In  trust  for  the  congre- 
gation, (c)  A  large  majority  of  the  congrega- 
tion in  1906  passed  a  resolution  to  secure  the 
transfer  of  the  title  from  Bishop  Hoban  to 
10  trustees,  plaintiffs  named  In  the  present 
case,  (d)  The  bishop  refused  to  make  the 
transfer,  claiming  the  right,  under  the  laws 
of  the  Roman  Catholic  Church,  to  bold  the 
title  to  said  property  In  trust  for  the  congre- 
gation." 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POll'ER,  nnd  STEWART,  JJ. 

A.  A.  Yosburg  and  W.  J.  Hand,  for  appel- 
lants. T.  I\  Iloban  and  Robert  J.  Murray, 
for  appellee, 

STEWART,  J.  The  findings  of  fact  by  the 
court  below  are  entirely  adequate  to  au  In- 
telligent understanding  of  the  case,  and  we 
see  uo  reason  to  question  the  correctness  of 
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an7  of  them.  The  plaintiffs  and  those  asso- 
ciated with  them,  and  whom  they  here  repre- 
sent, constitute  the  St  Joseph's  Lithuanian 
Catholic  Congregation  of  the  city  of  Scran- 
ton,  an  unincorporated  religious  association 
organized  In  1802,  and  which  Is  under  the 
ecclesiastical  jurisdiction  of  the  defendant 
as  bishop  of  the  Scranton  diocese  (finding' 
No.  1).  In  1803  the  congregation  contracted 
for  the  purchase  of  a  lot  of  ground  In  the 
city  of  Scranton  for  the  purpose  of  erecting 
thereon  a  church  building.  In  189C,  the  pur- 
chase having  been  completed,  the  title  to  the 
lot  was  taljen  in  the  names  of  certain  mem- 
bers of  tlie  association  simply  as  trustees, 
without  any  designation  or  description  of  the 
beneficiaries.  In  regard  to  the  character  of 
their  holding  there  Is  no  dispute.  Several  In- 
effectual attempts — Ineffectual  because  of  de- 
fective conveyances,  and  apparent  want  of 
authority  In  the  grantors — were  shortly  there- 
after made  to  place  the  title  to  the  property 
In  the  then  presiding  bishop  of  the  diocese 
as  trustee.  The  result  of  these  efforts,  through 
diverse  outstanding  questionable  conveyan- 
ces, was  a  clouded  and  disputed  title,  which 
embarrassed  the  congregation,  when  In  1901, 
a  large  debt  having  been  Incurred  In  the 
building  of  the  church,  1-t  became  necessary 
to  negotiate  a  loan  on  the  security  of  tlie 
Improved  lot  to  the  amount  of  $10,000.  The 
attorney  representing  the  congregation  report- 
ed that  the  condition  of  the  title  prevented 
the  securing  of  the  loan,  and  advised  that  a 
deed  be  obtained  from  the  original  trustees 
ignoring  the  subsequent  attempted  convey- 
ance to  the  bishop  of  the  diocese  to  some  one 
In  trust  for  the  congregation.  Thereupon  at 
a  called  meeting  of  the  congregation  Febru- 
ary 13,  1901,  at  which  there  were  present  a 
majority  of  the  members  of  the  congregation, 
a  resolution  was  adopted  with  substantial 
unanimity  authorizing  and  directing  the  trans- 
fer of  the  title  to  the  property  to  the  defend- 
ant in  this  case  for  the  St.  Joseph's  Lithuan- 
ian Catholic  Congregation.  The  court  finds 
that  at  this  meeting  the  matter  discussed  was 
the  transfer  of  the  title  to  the  defendant,  and 
that  It  was  there  explained  that  this  was  the 
only  way  in  which  the  contemplated  loan 
could  be  secured.  The  original  trustees  de- 
clining to  transfer  the  title  as  directed  by 
the  resolution,  proceedings  were  begun  hy  bill 
against  tliem  to  have  a  trust  declared  as  to 
the  church  property  and  compel  a  conveyance 
from  them  to  the  defendant.  A  decree  fol- 
lowed pro  confes^so,  and  this  was  followed  by 
a  regular  conveyance  from  the  original  gran- 
tees to  "the  Right  Reverend  Michael  Hoban, 
trustee  of  the  St  Joseph  Lithuanian  Catholic 
Congregation  of  the  city  of  S<'rauton,"  etc., 
in  accordance  with  the  decree.  So  matters 
stood,  with  much  discontent  in  the  congrega- 
tion, however,  arising  from  several  causii.«, 
until  July  20,  190C,  a  meeting  of  the  congre- 
gation was  hold,  at  which  a  majority  of  the 
adult  members  were  present  to  take  action 
relative  to  the  transfer  of  the  title  from  the 


defendant  to. other  trustees  to  be  selected  by 
the  congregation.  The  court  declined  to  find 
that  this  meeting  was  irregularly  called.  It 
had  been  called  by  a  priest  from  the  altar,  by 
means  of  notices  In  newspapers,  and  by  print- 
ed slips  or  bills  handed  to  the  members. 
There  being  no  evidence  as  to  any  other  or 
different  requirements  for  the  calling  of  the 
congregational  meeting  to  transact  business. 
It  may  very  safely  be  "assumed  that  all  es- 
sentials were  complied  with,  and  that  the 
meeting  was  regularly  called  for  the  purpose 
indicated.  Its  regularity  is  not  questioned. 
At  this  meeting  the  plaintiffs  in  this  case  be- 
low, 10  in  number,  were  chosen  trustees  "to 
hold  the  title  to  ail  the  property  belonging  to 
this  society,"  and  tliey  were  directed  by  reso- 
lution "to  tnl^e  such  action,  in  law,  equity,  or 
otherwise  as  may  be  necessary  to  secure  the 
conveyance  to  them  as  trustees  for  said  socie- 
ty of  the  legal  title  to  any  and  all  property 
now  held  by  any  other  person  or  persons  as 
trustee  or  trustees  for  the  society."  The  de- 
fendant having  declined  to  convey  to  the 
trustees  named,  at  a  subsequent  meeting  held 
In  October  following,  the  plaintiffs  were  di- 
rected to  begin  legal  proceedings  to  compel 
a  conveyance.  In  accordance  with  this  reso- 
lution the  present  bill  was  filed.  The  answer, 
filed  controverts  many  of  the  statements  con- 
tained in  the  bill,  but  we  take  the  facts  to  be 
as  found  by  the  court  Their  correctness  is 
not  challenged  by  any  exceptions  on  the  part 
of  the  defendant.  While  the  answer  dis- 
tinctly avers  that  the  defendant  became  in- 
vested with  the  legal  title  to  the  property 
through  the  conveyance  from  the  former  trus- 
tees, made  pursuant  to  the  decree  of  the 
court  based  on  the  action  of  the  cougregailon 
at  tlie  meeting  held  February  13,  1901,  it  is 
made  apparent  by  what  Is  set  out  in  other 
parts  of  the  answer,  as  well  as  by  the  conclu- 
sions of  the  court  in  response  to  points  sub- 
mitted on  behalf  of  the  defendant,  that  re- 
sistance to  the  plaintiffs'  demands  is  based 
on  matters  wholly  distinct  from  anything  ex- 
pressed In  the  conveyance,  or  wliich  could  re- 
sult from  such  conveyance  between  orJiiiary* 
parties  where  ecclesiastical  considerations 
were  not  involved.  Before  referring  to  these, 
it  may  be  as  well  to  determine  just  wiiat  was 
the  legal  effect  of  this  conveyance  to  tliL'  de- 
fendant, as  tnif^tio,  judged  by  the  liroceeilings 
which  led  up  to  it,  and  liy  what  is  expressed 
in  terms.  That  the  congregation  was  acting 
wltiiiu  the  scojK'  of  its  powers,  in  directing 
the  conveyance,  cannot  be  quc-^lioncd;  cer- 
tainly it  will  not  be  by  the  defendant  who 
holds  the  title  derived  thereunder,  and  malces 
no  disclaimer.  The  property  conveyed  was 
the  pmpci-ty  of  the  congregation.  While  the 
legal  title  was  in  the  forui'-r  tru.stoes,  the  en- 
tire bcnclicial  iiiti'rost.  otiulvaicut  in  eiiulty 
to  a  currcspoiK'.ing  legal  estate,  was  in  the 
congregation.  The  iatter's  dominion  over  it 
extended  even  to  the  right  of  alienation  un- 
der proper  conditions,  not  qualified  by  any 
right  in  the  trustees.    Si)ealiiug  of  a  convey- 
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ance  similar  In  all  respects  to  that  which 
vestKd  the  title  here  In  the  original  trustees, 
this  court  said  In  Brendle  et  al.  v.  German 
Reformed  Congregation  et  al.,  33  Pa.  416: 
"Now,  It  is  very  plain  that  hereby  a  complete 
fee-simple  title  In  regular  form  passed  from 
Wlstar  to  the  trustees,  and  that  an  equal  ti- 
tle, in  the  form  usually  adopted"  (a  simple 
declaration  by  the  trustees  of  their  trust), 
"for  conveying  land  to  congregations  under 
the  act  of  1731  (1  Smith's  Laws,  p.  192),  passed 
from  the  trustees  to  the  congregation.  That 
act  gave  to  religious  societies  legal  capacity 
to  hold,  and  therefore  the  conveyance  to  their 
trustees  constituted  an  executed  legal  estate 
In  the  congregation  itself.  The  use  of  the 
medium  of  trustees  was  mere  matter  of  form. 
•  *  •  Such  trustees  seldom,  if  ever,  con- 
vey to  successors;  but  title  In  their  name  Is 
treated  as  the  title  of  the  congregation,  to  be 
used  by  the  congregation  at  their  discretion 
for  such  purposes  as  the  law  allows."'  A 
tmst  80  limited  Is  as  dry  and  passive  as  any 
that  can  be  conceived.  It  gives  to  the  trustee 
neither  interest  In  the  estate  nor  power  to 
control  it  or  direct  its  management  in  any 
way.  It  creates  no  duty  for  the  trustee  to 
perform,  and  leaves  nothing  to  his  discretion. 
He  is  simply  the  passive,  silent  depository  of 
the  legal  title,  and  nothing  more.  This  was 
the  situation  when  the  title  to  this  property 
vested  in  defendant's  predecessors,  the  for- 
mer trustees.  In  what  respect  was  it  chang- 
ed by  the  transfer  of  the  title  to  the  defend- 
ant? Did  the  congregational  meeting  of  July 
20,  1006,  which  ordered  such  transfer,  direct 
that  the  new  trustees  should  be  invested  with 
other  or  greater  Interest, In  the  property,  or 
power  over  It,  than  the  former  trustees  had? 
Nothing  of  the  kind  is  suggested ;  but,  on  the 
contrary,  it  conclusively  appears  from  the 
resolutions  themselves  and  from  the  findings 
of  the  court  that  the  sole  purpose  in  ordering 
the  transfer  was  to  clear  the  legal  title  of 
doubts,  and  matters  which  bad  interfered 
with  the  negotiation  of  the  loan  for  congre- 
^tloual  purposes,  and  that  nothing  beyond 
was  contemplated.  The  resolution  adopted  at 
the  meeting  was  to  the  effect  that  the  former 
trustees  be  requested  to  malce  and  execute  a 
declaration  of  trust  that  they  had  no  title  or 
interest  of  their  own  In  the  property,  "and 
that  they  execute  and  deliver  a  deed  for  the 
premises  to  Bishop  M.  J.  Hoban,  as  trustee 
for  our  said  church,  which  said  deed  shall 
be  made  In  proper  form  so  as  to  convey  the 
interest  which  they  hold  in  said  church  as 
trustees  for  the  said  St.  Joseph's  Lithuanian 
Catholic  Congregation."  There  can  be  but 
one  conclusion  with  respect  to  the  matter  we 
are  now  considering — the  defendant  is  simply 
a  depository  of  the  legal  title  to  the  property. 
He  holds  Just  as  his  predecessors  in  title  did, 
without  interest  and  without  power.  The  en- 
tire beneficial  interest  is  in  the  congregation 
to  be  used  by  it  at  Its  discretion  for  such  pur- 
poses as  the  law  allows.  If  the  congregation 
in  1901  bad  the  power  to  change  the  trustees 


of  Its  title,  as  unqnestlonably  It  had,  why  had 
It  not  the  same  power  In  1906?  No  reason 
can  be  suggested  why  It  should  be  held  to 
have  exhausted  Its  i)ower  with  the  first 
change.  It  is  only  reasonable  that  the  right 
to  exercise  such  power  when  it  sees  fit  should 
abide  with  the  congregation  as  the  owner  of 
'the  property.  Any  other  result  would  be  in- 
consistent with  the  full  ownership  with  wtilch 
It  is  Invested.  No  one  without  Interest  can 
be  heard  to  complain  of  such  exercise,  and 
here  the  only  Interested  party  is  the  congrega- 
tion. Without  more  In  the  case  than  has  so 
far  appeared,  the  right  unquestionably  rests 
with  the  plaintiffs,  and  they  would  be  enti- 
tled to  a  decree  In  their  favor. 

We  turn  now  to  the  actual  defense  set  up. 
Without  disclaiming  the  title  to  the  property 
conveyed  to  him  by  the  former  trustees  In 
accordance  with  the  action  taken  by  the  con- 
gregation, the  defendant  In  the  sixth  para- 
graph of  his  answer  declares  "that  he  holds 
title  thereto  as  trustee  of  said  corporation  In 
accordance  with  the  laws,  mles,  discipline, 
and,  usages  of  the  Catholic  diocese  of  Scran- 
ton"  ;  and  in  the  ninth  paragraph  he  asserts: 
"That  he  holds  the  title  to  the  pn^rty  in 
question  and  other  property  of  said  congrega- 
tion as  trustee  for  St  Joseph's  Lithuanian 
Catholic  Congregation  in  accordance  with  the 
rules,  discipline  and  usages  of  the  Catholic 
Church  in  the  diocese  of  Scranton."  What 
is  meant  by  this  becomes  apparent  in  the 
light  of  the 'findings  and  conclusions  of  the 
court  In  response  to  requests  submitted  on 
behalf  of  the  defendant.  The  ninth  find- 
ing of  the  court  is  as  follows:  'The  canons 
of  the  Roman  Catholic  Church  provide  and 
require  that  the  title  to  the  property  of 
the  Roman  Catholic  congregation  which  Is 
under  the  jurisdiction  of  the  Roman  Cath- 
olic bishop  of  the  diocese  In  wbldi  the 
congregation  has  its  place  of  worAIp  must 
be  In  the  ordinary,  or,  In  the  present  case,  in 
the  bishop  of  the  diocese."  The  first  of  the 
court's  conclusions  of  law  la  as  follows:  "If 
a  congregation  is  formed  for  the  purposes  of 
religious  worship  according  to  the  faith  and 
rites  of  the  Catholic  Church,  has  accepted 
the  pastor  assigned  to  it  by  the  bishop  of 
the  diocese,  has  placed  itself  under  the  au- 
thority of  the  bishop,  and  submitted  itself  to 
his  authority  In  all  ecclesiastical  matters,  the 
title  to  Its  property  must  be  taken  and  held 
as  provided  by  the  canons  of  the  Catholic 
Church.  The  property  acquired  by  the  con- 
gregation under  such  circumstances  is  the 
property  of  the  church  and  is  subject  to  Its 
control  and  must  be  held  in  the  manner  di- 
rected" by  Its  laws.  A  congregation  cannot 
divorce  itself  from  the  church  or  form  an  in- 
dependent organization  and  retain  the  own- 
ership of  the  property."  The  second  conclu- 
sion is  as  follows :  "That  the  title  to  the  real 
estate  described  In  plaintiffs'  bill  Is  properly 
and  legally  vested  in  the  defendant,  Right 
Rev.  Michael  J.  Hoban,  Bishop  of  Scranton, 
as  trustee  for  St  Joseph's  Lithuanian  Cath- 
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oUc   Congregation,   In  accordaBce  with  the 
laws  and  usages  of  the  Catholic  Church." 

It  will  be  seen  from  this  that  what  was  a 
wntroversy  over  an  unimportant  result — ^the 
right  to  substitute  one  dry,  passive  trustee 
of  a  legal  title  for  another — was  made  to  in- 
volve a  question  of  ownership  of  property. 
It  Is  to  be  observed,  first,  in  regard  to  the 
defense  here  set  up  that  It  is  in  effect  the  as- 
sertion by  a  trustee  of  a  right  and  title  ad- 
verse to  his  cestui  que  trust.  The  conclusion 
of  the  court,  in  affirmation  of  the  position 
taken  by  the  defendant,  is  that  the  property 
acquired  by  the  congregation  is  the  property 
of  the  church  with  which  the  congregation  is 
affiliated,  subject  to  Its  control,  and  must  be 
held  in  the  manner  directed  by  its  laws. 
This  is  a  distinct  and  unequivocal  denial  of 
ownership  in  the  congregation.  We  have 
seen  that  under  the  law  the  effect  of  the 
original  conveyance  was  to  vest  the  owner- 
ship of  the  property  In  the  congregation.  By 
no  act  on  the  part  of  the  congregation  rec- 
ognized by  the  law  as  sufficient  for  the  trans- 
fer of  its  ownership  did  it  ever  divest  itself  of 
such  ownership.  More  than  that,  there  is  not 
a  particle  of  evidence  that  any  such  divesti- 
txire  was  ever  contemplated.  The  deed  to  the 
defendant  is  In  trust  for  the  congregation; 
and  it  Is  to  him,  not  as  the  tecleslastlcal  head 
of  the  diocese  for  the  use  of  the  church,  but 
to  him  in  his  Individual  character,  "Right 
Reverend  Michael  Hoban,  trustee  of  St  Jo- 
seph's I/lthuanian  Catholic  Congregation  of 
the  city  of  Scranton."  It  is  declared  in  the 
habendum  that  he  is  to  hold  it  "In  trust  nev- 
ertheless and  At  all  times  for  St.  Joseph's 
Lithuanian  Catholic  Congregation  aforesaid." 
So  long,  therefore,  as  defendant  claims  to 
hold  in  any  degree  under  this  conveyance,  he 
cannot  be  heard  to  challenge  the  ownership 
of  the  congregation  whose  trustee  he  Is  there- 
in declared  to  be.  It  is  fundamental  that  a 
trustee,  while  occupying  a  place  of  trust  and 
confidence,  cannot  be  heard  to  set  up  an  ad- 
verse holding.  Perry  on  Trusts,  S  863,  and 
the  authorities  there  dted.  While  it  is  not 
for  us  to  inquire  into  the  reasons  for  the  ac- 
tion of  the  congregation  in  directing  a  con- 
veyance to  other  trustees,  we  have  no  hesita- 
tion in  saying  that,  if  none  other  existed  than 
the  fact  the  trustee  in  ofilce  denied  the  own- 
ership of  the  party  at  whose  pleasure  and 
for  whose  use  he  was  made  trustee,  this  of 
itself  would  b6  sufficient  to  justify  the  ac- 
tion taken.  Again,  it  is  nowhere  made  to  ap- 
pear how,  or  by  what  proceeding,  the  church, 
as  distinguished  from  the  congregation,  be- 
came Invested  with  the  ownership  of  this 
property.  Conveyance  to  the  church  is  not 
pretended;  nor  lis  forfeiture  on  the  part  of 
the  congregation.  Nothing  is  asserted  in  this 
connection  but  ecclesiastical  rules  and  regu- 
lations, which,  except  as  they  are  aided  by 
l^al  conveyance,  are  ineffectual  to  divest 
any  owner  of  his  pr<^>erty.  But  more  than 
this,  the  position  taken  by  defendant  and 
sustained  by  the  court  is  In  direct  opposition 


to  the  law,  whose  supremacy,  over  all  eccle- 
siastical rules  and  regulations,  when  rights 
of  property  are  concerned,  is  not  to  be  ques- 
tioned. Act  April  26,  1855  (P.  L.  330),  {  7, 
provides  that  "whensoever  any  property,  real 
or  personal,  shall  hereafter  be  bequeathed, 
devised  or  conveyed  to  any  ecclesiastical  cor- 
poration, bishop,  ecclesiastic  or  other  per- 
son, for  the  use  of  any  church,  congregation, 
or  religious  society,  for  religious  worship  or 
sepulture,  or  the  maintenance  of  either,  the 
same  shall  not  be  otherwise  taken  and  held, 
or  Inure,  than  subject  to  the  control  arid  dis- 
position of  the  lay  members  of  such  church, 
congregation,  or  religious  society,  or  such 
constituted  officers  or  representatives  there- 
of," etc.  The  same  act  provides  "that  It  shall 
be  lawful  for  the  majority  of  the  male  mem- 
bers, of  lawful  age,  of  any  unincorporated 
church,  congregation,  or  religions  society  to 
choose  for  their  trustee  or  trustees  any  other 
person  or  persons  than  a  layman ;  and  when- 
ever not  previously  declared,  to  declare  the 
manner  in  which  the  title  to  their  trust  con- 
trol shall  be  held  and  conveyed,  subject,  how- 
ever, to  all  terms  and  conditions  upon  which 
the  same  may  have  been  bequeathed,  devised 
or  conveyed  to  such  unincorporated  church, 
congregation  or  religious  society,  and  upon 
due  proof  of  such  consent,  any  court  having 
jurisdiction  over  trusts  may  direct  the  legal 
title  to  be  conveyed  accordingly."  This  leg- 
islation In  most  unequivocal  terms  confirms 
to  every  religious  society,  incorporated  or  un- 
incorporated, the  absolute  ownership  of  its 
property,  subject  only  to  the  condition  that 
it  shall  not  divert  It  from  the  uses  and  pur- 
poses and  trusts  to  which  it  may  have  been 
lawfully  dedicated.  It  expresses  the  settled 
policy  of  the  state  with  respect  to  the  tenure 
of  property  held  by  religious  societies  that 
has  been  steadily  observed  without  question 
for  now  more  than  half  a  century.  Its  re- 
straining provisions  positively  forbid  the  set- 
ting up  under  such  title  as  Is  held  by  this  de- 
fendant any  use  other  than  that  which  re- 
sides in  the '  congregation.  It  Is  to  be  re- 
marked that  we  are  dealing  only  with  prop- 
erty rights.  Such  rights  can  be  acquired  only' 
by,  and  in  conformity  with,  the  law  of  the 
land.  When  so  acquired,  the  law  which  al- 
lows them  must  be  equal  to  their  protection 
and  security. 

To  conclude,  the  entire  beneficial  owner- 
ship In  the  property  here  sought  to  be  in- 
volved is,  and  has  been  from  the  beginning,  In 
St.  Joseph's  Lithuanian  Catholic  Congrega- 
tion of  the  city  of  Scranton.  The  defend- 
ant Is  trustee  of  the  legal  title  to  the  prop- 
erty for  the  exclusive  use  of  said  congrega- 
tion, without  any  interest  therein  or  any 
right  or  power  to  control  Its  use  or  disposi- 
tion. The  congregation  has  the  right  to  sub- 
stitute other  trustees  in  his  stead,  and,  hav- 
ing done  so  by  a  majority  vote  at  a  regular- 
ly called  meeting  for  that  purpose,  it  Is  en- 
titled to  the  process  of  the  court  to  compel 
a  conveyance  from  the  defendant  to  the  trus- 
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tee  of  Its  own  selection.  The  plaintiffs  re- 
quested a  finding  to  the  effect  that,  under  all 
the  evidence,  the  plaintiffs  were  entitled  to  a 
decree  directing  the  defendant  to  convey  the 
property  in  question  to  the  10  trnstees  named 
in  the  bill  and  chosen  by  the  congregation.  This 
was  refused,  and  Its  refusal  is  the  basis  of  the 
thirteenth  assignment  of  error.  The  assign- 
ment is  sustained.  The  decree  is  reversed  at 
the  costs  of  the  defendant ;  and  it  is  now  order- 
ed, adjudged,  and  decreed  that  plaintiffs'  bill 
be  reinstated,  and  it  is  ordered  that  a  de- 
cree be  entered  in  the  court  below,  in  ac- 
cordance with  this  opinion,  directing  a  con- 
veyance from  the  defendant' of  the  premises 
held  by  him  in  trust  for  St.  Joseph's  Lith- 
uanian Catholic  Congregation  of  the  city  of 
Scranton  to  the  plaintiffs,  in  trust  for  St. 
Joseph's  Lithuanian  Catholic  Congregation  of 
the  city  of  Scranton,  within  such  time  as  to 
the  court  l)elow  may  seem  reasonable  and 
proper. 

(221  Pa.  266) 

HOLBERT  V.  CITY   OF   PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.     May  11, 
1908.) 

1.  MuxiciPAL    Cor.roBATioNS   —    Defective 
Streets— Sidewalks— Slippertness. 

A  city  is  not  lialile  for  injuries  from  mere 
general  slippprineKs  of  its  streets  and  .sidewalks 
occasioned  by  recent  fall  of  rain  or  snow. 

(Kd.  Note.— For  cashes  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |§  1620-1028.] 

2.  Same— Defect  in  Street— Trains— Negli- 
gence OF  City. 

A  city  i.s  liable  for  injuries  to  a  person 
slipping  on  ice,  in  a  .street  or  sidewalk,  which 
has  accumulated  by  reason  of  a  defect  in  the 
street  or  walk,  or  b.v  reason  of  the  city's  neglect 
to  ronstnict  and  maintain  suitable  drains  to 
carry  off  the  water. 

[Ed.  Note. — I""or  o!ise«  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  102S.] 

3.  Same— Duty  of  City. 

A  city  is  bound  to  keen  its  streets  and  side- 
walks in  a  reasonably  .safe  condition,  so  that 
pedestrians  exercising  care  may  use  the  walks 
with  safety;  the  city  lieing  rosjionsible  only  for 
defects  attributable  to  its  negliRonce. 

[Kd.  Note.-  For  cases  in  iioint,  see  Cent.  Dig. 
vol.  30.  Municipal  Corpoi  aliens,  §  1012.] 

4.  Same. 

A  city's  liability  for  injuries  sustained  by 
accumulations  of  ice  and  snow  on  the  sidewalk 
is  not  confined  to  cases  where  the  accumulation 
has  resulted  in  hills  or  ridges. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |§  1G20-1G28.] 

5.  Same— Cark  Required  of  Pedestrians. 

A  pedestrian  is  not  required  to  refrain  from 
using  the  city's  streets  beearse  the  city  has  per- 
mitted them  to  fall  into  di.>-iepair;  it  being  suf- 
ficient that  the  pedestrian  e.vercises  ordinary 
care  under  the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  1073,  1(>77, 
1678.] 

6.  Same— Nkolioence— Contributory  Negli- 
gence— QUKSTION   FOR  JUKY. 

In  an  action  for  injuries  to  a  pedestrian 
while  traversing  a  city  sidewalk,  which  was  de- 
fective in  that  it  was  covered  with  ice  and  snow, 


the  city's  negligence  and  plainiiS'g  contributory 
negligence  held  for  the  jury. 

fEd.  Note. — For  cases  in  jioint.  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  §8  1747,  1748, 
1754-1736.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  for  personal  injuries  by  Agnes  T. 
Holbert  against  the  city  of  Philadelphia. 
Judgment  for  plaintiff  for  $2,406,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MKSTREZAT,  POTTER,  and  EI^ 
KIN,  JJ. 

Joseph  W.  Catharine  and  Charles  W.  So- 
ger, Asst.  City  Solicitors,  and  J.  Iloward 
Gendell,  City  Solicitor,  for  appellant  Lewis 
Lawrence  Smith,  for  appellee. 

MESTREZAT,  J.  About  2  o'clock  on  Sun- 
day afternoon,  January  23,  1903,  Agnes  Y. 
Holbert,  the  plaintiff,  and  her  sister,  Mrs. 
Stevens,  left  the  former's  home  on  East  Wal- 
nut lane,  Gennnntown,  within  the  limits  of 
the  city  of  Philadelphia,  to  go  to  Indiana 
avenue.  Their  direct  route  was  south  along 
Magnolia  avenue  to  Chelton  avenue,  where 
thoy  were  to  board  a  street  car  to  reach  their 
destination.  Magnolia  avenue  is  50  feet 
wide,  and  its  general  course  is  north  and 
south.  Both  the  cartway  and  the  sidewalks 
are  paved  with  brick.  The  Germautown 
branch  of  the  Philadelphia  &  Reading  Rail- 
road crosses  It  at  a  right  angle.  Only  the 
eastern  footway  or  sidewalk  is  continued  un- 
der the  bridge,  and  forms  with  the  bridge 
and  its  abutments  a  tunnel  about  30  feet 
long,  10  feet  wide  and  7  feet  high  on  the 
north  end,  and  10  feet  high  on  the  south  end. 
From  a  point  some  distauce  north  of  ijit- 
tunnel  or  bridge  Magnolia  avenue  descends 
rapidly  to  the  south  side  of  the  bridge;  the 
grade  in  the  tunnel  being  3  feet  in  a  ciistaiice 
of  30  feet.  The  sidewalk  under  the  bridge 
is  paved  with  brick,  but  without  curb.  While 
there  were  intakes  in  the  avenue  on  the 
north  side  of  the  bridge  through  whicii  water 
from  the  street  could  pass,  yet  the  water 
which  fell  on  the  east  sidewalk,  and  water 
dropping  from  the  bridge,  naturally  ran 
through  the  tunnel  to  the  south  side  of  the 
bridge.  The  bridge  prevented  the  sun  from 
falling  uiwn  the  sidewalk  beneath  It  When 
the  plaintiff  arrived  at  the  nOrth  side  of  the 
bridge,  she  discovered  some  ice  at  the  month 
of  and  also  in  the  tunnel.  She  proceeded 
along  the  sidewalk,  and  when  she  was  about 
halfway  through  the  tunnel,  she  slipped  on 
the  ice,  fell  and  broke  iier  left  arm  in  two 
places.  Her  description  of  tlie  attempt  to 
pass  under  the  bridge  and  of  the  accident  is 
as  follows:  "I  went  on,  and  I  came  by  pick- 
ing my  way  carefully,  and  I  stopped  and 
looked  where  I  was  going,  and  I  saw  a  bare 
spot  at  my  right.  I  thought  here  is  a  place 
of  safety,  I  will  get  on  that  place,  so  I  could 
see  my  way  on  through  the  place  in  safety  at 
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that  place.  Just  as  I  was  stepping  from  the 
Ice  that  I  was  standing  on,  onto  this  place 
of  safety,  my  feet  went  out  from  under  me, 
and  I  fell,  and  I  broke  my  left  arm  In  two 
places — ^at  the  wrist  and  at  the  elbow."  The 
plaintiff  claimed,  and  her  testimony  tended 
to  show,  that  the  walk  under  the  bridge,  ex- 
cept a  few  small  places,  was  covered  with 
ice  from  one  to  two  inches  thick,  and  that 
part  of  the  ice  was  very  rough.  The  bridge 
was  built  in  1805,  and  there  was  ample  evi- 
dence in  the  case  to  warrant  the  Jury  in  find- 
Ing  that,  during  the  winter  seasons  since  its 
construction,  ice  invariably  accumulated  on 
the  sidewalk  beneath  it.  It  was  In  evidence 
that  the  winter  of  1902-03  watf  "a  very  hard 
winter — a  hard,  miserable  winter.  »  •  • 
It  [sidewalk]  was  ley  all  that  month  [Janua- 
ry, 1903]."  This  action  was  brought  by  the 
plaintlft  to  recover  damages  for  the  Injuries 
she  sustained  in  falling  on  the  sidewalk  un- 
der the  bridge.  It  is  averred  in  the  state- 
ment of  claim  "that  by  reason  of  the  over- 
bead  bridge  of  the  railroad  across  the  said 
Magnolia  avenue  ice  and  snow  accumulate 
under  said  bridge  unless  the  pavement  is 
kept  clean;  that  it  was  the  duty  of  said  de- 
fendant to  keep  said  sidewalk  clean  and  free 
from  ice.  •  •  •  But,  notwithstanding  Its 
duty  In  the  premises,  the  said  defendant  did 
not  ke^  the  said  sidewalk  in  ^ood  order  and 
repair  and  free  from  such  obstructions,  but 
allowed  the  said  ice  and  snow  to  accumulate 
there  and  remain  there  for  a  long  space  of 
time,  and  by  reason  of  its  said  neglect  the 
plaintiff  was  injured."  The  defendant  of- 
fered no  evidence,  and  the  case  was  submit- 
ted to  the  Jury  upon  the  plaintiff's  testimony. 
The  verdict  was  for  the  plaintiff,  and  from 
the  Judgment  entered  thereon  this  appeal 
was  taken  by  the  city. 

A  municipality  is  not  liable  for  Injuries  re- 
sulting from  the  general  sllpperlness  of  its 
streets  or  its  sidewalks  occasioned  by  a  re- 
cent precipitation  and  freezing  of  rain  or 
snow.  I>urin;g  the  night  rain  or  snow  may 
fall  and  freeze  so  that  streets  and  sidewalks 
are  slippery  and  In  a  dangerous  condition,  but 
it  manifestly  would  be  unreasonable  to  hold 
the  city  liable  for  Injury  to  a  pedestrian  the 
following  morning,  caused  by  his  falling  on 
the  sidewalk.  Therefore  persons  who  under- 
take to  pass  over  the  sidewalks  of  a  city, 
made  unsafe  or  dangerous  by  the  freezing  of 
recent  falls  of  rain  or  snow,  know  tlielr  con- 
dition and  assume  the  risk;  and,  If  they  fall 
by  reason  of  the  smoothness  of  the  ice,  the 
law  imposes  no  liability  upon  the  city. 
While,  however,  the  city  is  not  responsible 
for  the  general  slippery  condition  of  Its  side- 
walks caused  by  the  recent  falling  or  freez- 
ing of  rain  or  snow,  yet  the  rule  does  not 
extend  so  far  as  to  protect  the  city  from  lia- 
bility for  Injuries  caused  to  a  person  by  slip- 
ping on  ice,  in  a  street  or  sidewalk,  where 
It  has  accumulated  by  reason  of  a  defect  in 
the  street  or  walk,  or  by  reason  of  the  neg- 
lect to  construct  and  maintain  suitable  drains 


to  carry  off  the  water.  Decker  v.  Scranton 
City,  151  Pa.  241,  25  Atl.  36,  31  Am.  St.  Rep. 
767;  Manross  v.  Oil  City,  178  Pa.  276,  35  Atl. 
959.  It  Is  the  duty  of  a  municipality  to  keep 
its  streets,  Including  Its  sidewalks,  in  a  rea- 
sonably safe  condition,  so  that  pedestrians: 
using  the  sidewalks  and  exercising  care  may 
do  so  with  safety.  A  sidewalk  may  be  made 
defective  or  dangerous  by  the  accumulation 
of  Ice  or  snow,  as  well  as  In  other  ways  and 
by  the  other  meana  The  municipality,  how- 
ever, is  not  responsible  unless  the  defective 
condition  of  the  walk  is  attributable  to  itS' 
negligence.  That  is  the  general  rule,  and 
one  which  applies  as  well  where  the  sidewalk 
is  defective  by  reason  of  the  slippory  condi- 
tion of  the  ice  thereon  as  well  as  by  reason 
of  excavations  or  other  obstructions  in  the; 
walk.  The  liability  for  Injuries  resulting 
from  the  accumulation  of  ice  on  a  pavement 
is  not  confined  to  cases  where  the  accumula- 
tion has  resulted  in  bills  or  ridges.  That  is 
not  the  only  test  of  liability  in  such  cases, 
as  this  court  distinctly  ruled  in  Manross  v. 
Oil  aty,  178  Pa.  270,  35  Atl.  959.  There  the 
court  sustained  the  ruling  of  the  trial  Judge' 
In  denying  the  point  submitted  by  the  defend- 
ant city  that  it  wa6  "not  liable  for  an  Injury 
caused  by  reason  of  the  slippery  condition  of 
the  ice  and  snow  uopu  its  walks  unless  such 
injury  is  caused  by  the  accumulation  of  ice 
and  snow  into  hills  and  ridges  so  as  to  ren- 
der passage  dangerous."  The  trial  Judge  re- 
fused the  point,  and  in  doing  so  said:  "A 
city  may  be  liable  for  an  accident  caused  by 
the  slippery  condition  of  its  streets  caused  by 
the  negligence  of  its  oflScials,  even  where  the 
ice  and  snow  do  not  form  into  hills  and 
ridges."  The  accumulation  of  ridges  and  hills 
In  ice  may  cause  a  pavement  to  be  dangerous 
and  convict  the  city  of  negligence,  but  the 
city  is  equally  responsible  if  the  sidewalk  is 
made  dangerous  to  public  travel  by  reason 
of  any  accumulation  of  ice  and  snow  caused 
by  the  negligence  of  the  city.  In  other  words, 
if  an  injury  results  to  a  pedestrian  by  rea- 
son of  a  defective  sidewalk,  the  municipality 
is  liable  if  the  defect,  whatever  it  may  be, 
was  occasioned  by  the  municipality's  negli- 
gence. These  principles  are  settled  by  nu- 
merous authorities  in  many  Jurisdictions. 

Recurring  now  to  the  case  in  hand,  we 
think  the  evidence  was  sufficient  to  warrant 
the  jury  in  finding  that  the  plaintiffs  injuries 
were  caused  by  the  negligence  of  the  city. 
They  were  not  caused  by  the  general  slipper- 
ness  or  smoothness  of  the  sidewalk  resulting 
from  the  precipitation  and  freezing  of  recent 
falls  of  snow  or  rain.  If  they  were,  of  course 
she  could  have  no  claim  against  the  city. 
They  were  caused  by  the  condition  of  the 
sidewalk  beneath  the  bridge,  made  unsafe  and 
dangerous  to  travel  by  the  accumulation  of 
ice,  which  could,  and  should,  have  been  pre- 
vented by  the  city.  The  conditions  of  the 
place  were  peculiar.  The  sidewalk  was  not 
the  ordinary  and  usual  open  and  exposed 
pavement.    On  the  contrary,  it  was  correctly 
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described  as  a  tnonel.  Owing  to  the  grade  of 
the  street,  water  falling  on  the  east  side- 
walk flowed  Into  the  tunnel.  The  water  that 
accumulated  on  the  bridge  also  fell  In  and 
passed  through  it.  The  direct  rays  of  the 
sun  never  penetrated  It  These  conditions  nec- 
essarily caused  Ice  to  accumulate  beneath  the 
bridge  In  the  winter,  and  naturally  It  was 
liable  to  remain  during  the  winter  months. 
The  water  from  the  walk  and  that  dripping 
from  the  bridge  formed  Into  ice  on,  the  side- 
walk In  the  tunnel.  That  ice  was  not  reach- 
ed by  the  sun  and  w^s  unafTected  by  it  The 
sun  melted  the  ice  on  the  walk  above  the 
bridge,  but  the  water  would  flow  to  the 
bridge,  oQly  to  be  frozen  as  It  passed  upon 
and  over  the  ice  under  the  bridge.  The  Inlets 
at  either  side  of  the  50-foot  avenue  gave  no 
Bufllclent  relief  to  this  condition  of  affairs. 
The  city  made  no  adequate  provision  for  pre- 
venting the  water  falling  on  the  walk,  and 
that  dripping  from  the  bridge,  from  flowing 
into  and  through  the  tunnel,  or  for  the  remov- 
al of  the  ice  which,  in  winter,  was  t>n>dnced 
by  tbia  water.  The  conseqence  was,  as  dis- 
closed by  the  evidence,  that  since  the  con- 
struction of  the  bridge  the  sidewalk  beneath 
it  has  l)eeD,  by  reason  of  ice,  unsafe  each 
winter  for  persons  who  had  occasion  to  use 
the  street.  This  danger  resulted,  therefore, 
from  causes  under  the  control  of  the  city,  and 
not  from  natural  causes,  such  as  the  recent 
precipitation  and  freezing  of  rain  or  snow  up- 
on ordinary  sidewalks.  The  duty  of  the  city 
to  make  this  sidewalk  reasonably  safe  for 
public  travel  Is  as  Imperative  as  to  keep  the 
streets  and  other  sidewalks  of  the  city  in  a 
safe  condition.  As  long  as  this  tunnel  is 
kept  open  and  maintained  as  a  public  high- 
way by  the  city,  the  duty  to  keep  It  reason- 
ably safe  Is  imperative,  and  cannot  be  evaded 
or  neglected  with  Impimlty.  From  what  has 
been  said  It  will  be  observed  that  It  was  not 
a  question  whether  the  plaintiffs  injuries  re- 
sulted from  a  ridge  or  hill  of  ice  on  the  pave- 
ment beneath  the  bridge,  but  whether  the  icy 
condition  of  the  pavement  made  it  dangerous 
and  unsafe  for  pedestrians  using  the  side- 
walk, and  that  such  condition  was  attribu- 
table to  the  negligence  of  the  city.  One  of  the 
witnesses  testified:  "It  [condition  of  the 
pavement]  was  from  the  water  falling  down 
the  hill,  not  having  a  proper  drainage  off  of 
it,  the  drippings  of  the  railroad  over  on  the 
pavement  dripping  down,  and  the  water  fall- 
ing down  and  freezing  on  the  pavement,  by 
not  having  the  proper  drainage  from  the  top 
to  get  it  away  from  there."  In  fact  all  the 
evidence  in  the  case  bearing  on  the  subject 
tended  to  show  that  this  was  the  cause  of  the 
conditions  prevailing  under  the  bridge  at  the 
time  of  the  accident.  And,  as  we  have  said, 
the  evidence  was  ample  to  show  that  this 
unsafe  condition  of  the  tunnel  had  existed  in 
the  winter  months  since  the  construction  of 
the  bridge.  It  was  therefore  clearly  a  case 
for  the  Jury  to  determine  whether  the  condi- 
tions existing  there  at  the  time  the  plaintiff 


received  her  injuries  were  caused  by  the  Di- 
ligence of  the  city.  This  Is  a  street  that  is 
frequented  by  a  great  many  people  in  winter 
as  well  as  In  summer.  It  is  one  of  tlie  public 
thoroughfares  of  the  city,  which  should  be 
kept  in  a  safe  condition  for  travel  at  all 
times. 

Whether  the  plaintiff  exercised  proper  care 
in  passing  along  the  sidewalk,  and  whetlier 
she  fell  from  any  want  of  care  on  her  part, 
were  for  the  Jury.  It  has  been  argued  that 
as  she  approached  the  bridge  she  saw  ice  on 
the  pavement,  both  in  and  outside  the  tunnel, 
and  that  therefore  it  was  negligence  for  ber 
to  attempt  to  pass  through  the  tunnel.  Tliat 
position,  however,  is  wholly  untenable.  There 
was  nothing  there  to  admonish  lier  that  by 
the  exercise  of  care' she  could  not  pass  with 
safety  ttirough  the  tunnel.  She  had  done  so 
on  a  previous  occasion  when  the  same  or  sim- 
ilar conditions  existed.  The  danger  was  not 
Immediate  or  imminent.  The  sidewalk  was 
in  constant  use  by  the  people  of  that  vicin- 
ity. Of  course,  other  persons' had  fallen  on 
the  ice  there,  but  many  others  bad  passed 
over  It  with  safety.  In  fact.  Just  as  the  plain- 
tiff was  entering  the  tnnn^,  another  person 
came  out  of  it,  and  passed  ber.  There  were 
spots  or  places  in  the  pavement  where  there 
was  no  ice,  which  the  plaintiff  attempted  to 
use  to  avoid  the  Ice.  Under  the  circum- 
stances, therefore,  it  was  not  negligence,  to 
be  declared  by  the  court,  for  the  plaintiff  to 
use  the  sidewalk.  As  said  in  the  recent  case 
of  Steck  V.  City  of  Allegheny,  218  Pa.  573. 
576,  82  Atl.  1115,  1116:  "When  the  testimony 
shows  a  defect  of  such  character  that  the 
street  can  be  used  with  safety  by  the  exer- 
cise of  reasonable  care,  notwltlistandlng  its 
defective  condition,  it  is  not  for  the  court, 
but  for  the  Jury,  to  determine  whether  the 
injured  party  performed  the  duty  required  of 
him  under  the  circumstances."  Nor  was  the 
plaintiff  to  be  driven  from  the  street  or  pre- 
vented the  use  of  the  sidewalk  by  the  fact 
that  she,  like  many  others  in  that  commun- 
ity, Icnew  of  the  icy  condition  of  the  walk. 
As  we  said  in  City  of  Altoona  v.  Lotz,  114 
Pa.  238,  246,  7  Ati.  240,  242,  60  Am.  Rep.  346: 
"It  is  not  the  law  that  a  resident  in  a  city 
must  remain  continuously  on  bis  property 
when  ttie  city  grossly  neglects  the  repair  of 
its  'streets,  under  pain  that,  if  he  ventures 
on  the  streets  or  walks  and  suffers  Injury  re- 
sulting from  the  city's  default,  he  can  recover 
nothing.  Nor  is  the  resident  bound  under 
like  pain  to  abstain  from  going  to  church  In 
the  evening,  or  other  places,  when  he  may  be 
moved  to  go  by  a  sense  of  duty  or  love  of 
pleasure.  On  his  part  it  is  enough  If  be  take« 
the  ordinary  care  which  ought  to  be  exercised 
by  a  prudent  man  under  tlie  circumstances." 
This  street  and  sidewalk,  as  we  have  seen, 
was  in  constant  use  by  the  public,  and,  while 
some  persons  were  injured  by  falling  upon 
the  accumulation  of  Ice,  the  number  was 
small  as  compared  with  those  who  used  the 
walk   in  safety.     The   sidewalk  under  the 
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bridge  was  kept  open  and  maintained  as  a 
place  for  travel  by  pedestrians,  and  hence 
there  was  an  invitation  by  the  city  for  the 
public  to  use  It  It  was  not  error  for  the 
conrt  to  decline  to  say  to  the  Jury  that  the 
plaintiff  was  n^llgent  In  using  the  sidewalk 
under  the  circumstances.  There  could  be  no 
question  under  the  evidence  that  the  defend- 
ant knew  of  the  unsafe  condition  of  the  walk. 
Since  the  construction  of  the  bridge,  eight 
years  previous,  it  has  t>een  dangerous  in  tlie 
winter  months,  caused  by  the  accumulation  of 
Ice  resulting  from  the  peculiar  conditions  ex- 
isting at  the  place.  These  conditions  as  well 
as  the  danger  resulting  therefrom  were  obvi- 
ously and  necessarily  known  to  the  defend- 
ant. The  danger  bad  existed  for  years  in 
the  winter  season,  and  hence  It  is  manifest 
that  the  city  must  have  had  knowledge  of  it. 
Two  of  the  wihiesses  testified  speciflcaUy  as 
to  the  existence  of  Ice  on  the  sidewalk  at 
that  place  during  the  month  of  January  of 
the  year  1903.  What  everybody  else  sees  the 
city  must  see. 

The  only  error  assigned  is  the  refusal  of 
the  court  below  to  give  binding  instructions 
to  the  Jury  to  find  for  the  defendant,  and 
for  the  reasons  stated  the  asslgnmntt  Is  over- 
ruled, and  the  Judgment  is  affirmed. 


<221  Pa.  227) 

In  re  STITZEL'S  ESTATE. 

Appeal  of  SHOMO  et  aL 

(Supreme  Codrt  of  Pennsylvania.    May  11, 
1908.) 

1.  EZECUTOBS    AKD    ADKINI8TBAT0B8    —    AO- 

COCNTING— SURCHABGB— NOTTCE. 

A  surcharge  by  the  orphans'  court  of  an 
executor's  account  is  an  adjudication  against 
him  which  cannot  t>e  made  without  notice  and 
an  opportunity  to  be  heard. 

2.  Saux— Exceptions  to  Acoounin— Ovkbfat- 

KENT   OF   COUNSEX.   FeES. 

-  A  inrcbarge  of  an  executor  for  an  overpay- 
ment of  counsel  fees  cannot  be  made  by  the 
court  without  an  exception  to  his  account  taken 
by  a  party  in  interest  liefore  the  court 

3.  Amicus  CuRiiB— Right  to  Appeab  — Ap- 
pointment. 

Where  the  orphans'  court  surcharged  ex- 
ecutors with  money  paid  for  counsel  fees,  and 
two  charitable  corporations,  the  only  persons  in- 
terested, did  not  except  to  the  account  or  em- 
ploy counsel,  but  prayed  that  the  account  be 
confirmed,  the  court  erred-  in  appointing  an 
amicus  cnris  to  file  exceptions,  and  on  the  hear- 
ing thereof  in  confirming  the  first  surcharge  and 
in  making  an  additional  one. 

4.  Sams— JintisDicnoN. 

It  is  not  proper  for  an  amicus  curis  to 
t>ecome  a  prosecutor,  to  put  into  shape  objec- 
tions dictated  by  the  court,  which  the  court  it- 
self has  no  authority  to  make,  in  the  absence  of 
objections  by  some  party  in  interest 

Appeal  from  Orphans'  Court,  Berks  Coun- 
ty. 

Judicial  accounting  by  H.  O.  Shomo  and 
another,  as  executors  of  the  will  of  George 
D.  Stitzel,  deceased.  From  a  decree  dis- 
missing exceptions  to  the  adjudication,  the 
•executors  appeal.    Reversed. 


Argued  before  MITCHEIiL,  0.  J.,  and 
FBIiL,  BROWN,  ELKIN,  and  STEWART. 
JJ. 

George  S.  Graham,  Isaac  Hiester,  and 
Stevens  &  Stevens,  for  appellants.  George  J. 
Gross,  Anthoney  A.  Hirst,  and  James  Fits- 
patrldt,  for  appellee. 

MlTOHEIili,  a  J.  The  executors  of  Stit- 
zel filed  their  account,  showing  a  balance 
due  to  the  -  residuary  legatees,  St  Joseph's 
Hospital  and  the  Homeopathic  Hospital  of 
the  city  of  Reading.  No  exceptions  were 
filed  to  the  account  by  either  of  the  residu- 
ary legatees,  and  no  other  parties  appear  to 
be  interested.  The  learned  Judge  below,  on 
his  own  motion,  without  notice  or  hearing,  sur- 
charged the  executors  with  $2,500  out  of  $4,- 
000  paid  by  them  as  counsel  fees.  To  this 
adjudication  the  executors  filed  exceptions, 
and  when  these  were  called  for  argument 
the  executors  were  offered  by  the  court  an 
opportunity  to  present  evidence  on  the  sub- 
ject -of  the  exceptions.  Accountants  declined 
to  present  any  such  evidence,  but  desired 
to  argue  the  regularity  of  the  court's  action, 
whereupon  Mr.  Gross  appeared  on  behalf  of 
St.  Joseph's  Hospital,  and,  desiring  to  file 
exceptions  to  the  account,  was  ruled  to  file 
his  warrant  of  attorney.  On  the  return  of 
this  rule  Mr.  Gross  answered,  admitting  that 
he  represented  no  one  authorized  to  execute 
a  warrant  of  attorney,  but  the  court  imme- 
diately appointed  him  amicus  curiae,  allowed 
him  to  file  exceptions,  and  compelled  the 
executors  to  undergo  an  examination  at  his 
hands,  not  only  on  matters  pertinent  to  the 
surcharge,  but  on  the  administration  of  the 
estate  generally.  At  a  continuance  of  this 
hearing  on  a  subsequent  day,  the. account- 
ants presented  formal  resolutions  by  the 
boards  of  trustees  of  the  two  residuary  lega- 
tees, requesting  the  court  to  dismiss  the  ex- 
ceptions and  confirm  the  account  as  original- 
ly filed.  Disregarding  these  resolutions,  the 
court  subsequently  filed  a  second  adjudica- 
tion, not  only  confirming  the  first  surcharge, 
but  making  an  addltloiull  surcharge  of  the 
other  $1,600  previously  allowed  for  counsel 
fees,  and  striking  off  the  accountants'  entire 
compensation,  on  the  ground  that  there  tiad 
been  an  overvaluation  of  securities,  which 
the  legatees  had  accepted  in  kind,  and  there- 
by the  commlBaions  had  been  inflated.  This 
is  a  sutficieutly  detailed  recital  to  show  the 
nature  of  the  proceedings,  and  anything  more 
illegal  would  tie  hard  to  find.  Every  step 
was  irregular. 

By  Act  April  14,  1835,  {  1  (P.  L.  1834-35, 
p.  275),  the  orphans'  court  is  directed  to  ex- 
amine the  accounts  of  executors,  "and  if  not 
excepted  to  they  shall  after  due  considera- 
tion be  confirmed,  but  if  any  person  interest- 
ed in  the  estate  shall  except  to  the  account" 
etc.,  the  court  shall  decide  whether  the  mat- 
ters  contested  call  for  reference,  etc.  The 
usual  course  of  practice  where  no  exceptions 
are  filed  is  to  confirm  the  account  without 
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furtber  proceedings,  and  the  accountants.  In 
the  absence  of  notice,  are  entitled  to  assume 
that  this  course  ■n-ill  be  foilowed.  The  duty, 
however,  to  examine  with  due  consideration 
carries  with  It  the  right  of  the  court  on  its 
own  motion  to  uial^e  inquiries,  suggest  ol)- 
jectious,  and  call  for  explanations.  But  such 
matters  must  be  treated  Judicially,  upon  no- 
tice and  hearing.  A  surcharge  is  an  adjudi- 
cation against  the  accountant  which  cannot 
be  made  without  notice  to  him  and  an  op- 
portunity to  be  heard  before  he  Is  condemn- 
ed. And  a  surcharge  of  the  kind  made  in 
this  case,  for  an  overpayment  of  counsel  fees, 
is  not  one  that  can  be  made  at  ail  by  the 
court  without  an  exception  by  some  inter- 
ested party  before  it.  There  is  no  question 
of  law  or  public  policy  Involved,  simply  a  ques- 
tion of  the  proper  or  improper  amount  paid 
for  a  proper  charge.  If  the  residuary  .lega- 
tees out  of  whose  poeitets  the  fees  would 
come  had  been  Individuals  who  had  express- 
ly agreed  to  the  fees,  the  court  would  have 
had  no  authority  to  say  they  should  not  be 
allowed.  The  right  of  contract  or  consent  in 
such  cases  is  In  the  parties,  not  the  court. 
And  It  makes  no  difference  that  the  Imme- 
diate parties  are  corporate  trustees.  All  that 
the  court  could  properly  do  was  to  notify 
the  parties,  state  the  objections,  and  make 
sure  that  the  trustees  understood  the  court's 
views.  After  that  the  decision  rested  with 
the  trustees.  In  the  present  case  the  trus- 
tees not  only  failed  to  except,  but  formally 
and  explicitly  declined  to  do  so,  and  request- 
ed confirmation  of  the  account. 

There  was  not  only  no  authorized  excep- 
tion by  either  of  the  only  parties  interested, 
but  there  was  no  one  before  the  court  en- 
titled-to  speak  for  them  even  as  nominal  ex- 
ceptants. Mr.  Gross  attempted  to  apije.tr, 
but  had  to  confess  that  he  could  not  produce 
a  warrant  of  attorney  after  being  ruled  to 
do  so.  That  ended  any  right  to  speak  for 
them,  If  he  had  had  any  before.  Act  April 
14,  1834,  §  71  (P.  L.  1833-34,  p.  3M).  The 
first  adjudication  and  surcharge,  being  with- 
out notice  or  hearing,  were  illegal  and  void. 
And  the  attempt  to  cure  the  defects  subse- 
quently were  e(iually  futile.  The  account- 
ants were  entitled  to  a  fair  hearing  before 
judgment,  not  merely  to  an  opportunity  to 
convince  a  judge  who  had  already  prejudged 
the  case.  Further,  all  the  proceedings  wore 
irregular  for  the  reason,  as  already  suggest- 
ed, that  there  was  no  one  before  the  court 
entitled  to  riii.se  exceptions.  The  judge  ap- 
pointed Mr.  Gross  as  amicus  curl.-p,  and  al- 
lowed him,  as  siu'h,  to  file  exceptitins.  XUit 
it  is  not  the  office  of  an  amicus  curiae  to 
bccoiiie  prosecutor  to  put  Into  sh;ipe  objec- 
tions dictated  by  the  court,  and  which  tiie 
court  Itself,  as  alre.idy  shown,  had  no  au- 
thority to  make  In  the  absence  of  ol).ioction 
by  some  party  In  interest.  What  Is  said  in 
Franklin's  Appeal,  163  Pa.  1,  29  Atl.  012, 
may  be  appropriately  repeated  here.  "It  is 
not  intended  In  this  opinion  to  say  tliat  a 


judge  may  not,  of  his  own  motion,  Initiate 
an  investigation  for  the  correction  of  evils 
In  the  administration  of  justice.  He  is  the 
resiwnslble  head  of  his  court,  and  if  he  has 
reason  to  suspect  wrongs  or  Irregularities, 
it  Is  not  only  bis  right,  but  bis  imperative 
duty,  to  see  to  their  correction.  But  he 
should  proceed  in  an  orderly  and  judicial 
manner.  *  •  •  The  legal  remedies  are 
ample  and  effective,  but  none  of  them  per- 
mits a  judgment  before  a  hearing.  A  judge 
never  serves  either  law  or  justice  by  proceed- 
ing lawlessly,  or  forgetting  that  a  court  is 
a  tribunal  where  justice  is  Judicially  admin- 
istered. Actual  justice  may  be  done,  and 
sometimes  effectively,  by  the  summary  action 
of  a  vigilance  committee  or  a  mob  of  lynch- 
ers, but  it  is  not  done  judicially,  and  the 
dangers  are  such  as  no  civilized  community 
can  afford  to  tolerate.  Deliberate  and  order- 
ly proceedings,  including,  as  a  foremost  req- 
uisite, a  full  and  Impartial  hearing  before 
judgment,  are  the  Inviolable  safeguards  of 
public  justice  as  well  as  of  individual  liberty. 
With  the  best  intentions,  no  doubt,  and  un- 
der the  belief  that  the  situation  required  ex- 
traordinary action,  the  learned  Judge,  never- , 
theless,  adopted  a  method  which  cannot  be 
sanctioned.  The  whole  proceeding  was  non- 
judicial, void  in  form  and  in  substance,  and 
it  is  ordered  to  be  struck  off  the  record." 

Tlie  decree  is- reversed,  all  objections  to  the 
account  are  overruled,  and  the  account  di- 
rected to  be  confirmed. 

(221  Pa.  Z7S) 
WHEELER  V.  EQUITABLE  TRUST  CO. 

(Soprome   Court  of  Pennsylvania.     March   11, 

190i5.) 

1.  iNsunANCE  —  Title  Insubamce  —  Indem- 
nity. 

A  policy  of  title  insurance  insured  the  mort- 
Rngc'c  against  defects  or  unmarket.ibility  of  the 
title  To  the  estate,  mortgage,  or  interest  in  the 
real  estate  included  in  the  niortpa;;?.  The  policy 
contained  in  a  note  to  a  sciiedule  a  guaranty  to 
complete  certain  buildings  according  to  certain 
plans  and  siiecifications.  Tiie  insured  held  the 
niortga.iic  ns  collateral  for  a  loan,  and  thereafli-r 
bouplit  it  in  at  bis  own  sale,  as  authorized  by 
tiie  terms  of  the  loan,  at  a  price  equal  thereio. 
aud  thereafter  had  the  mortgage  foreclosed  and 
bou.'rlit  the  real  estate.  Bf:ld,  that  the  policy 
sliould  be  construed  as  a  whole  as  a  contract  of 
iudcmnity,  and  insured,  having  bought  the  niort- 
gajte  at  a  price  equal  to  the  loan.  suiTcred  no 
lo&s,  and  thorefore  was  not  entitled  to  show, 
in  an  notion  on  the  policy,  that  there  was  a 
defi'ft  iu  tlie  title,  or  that  the  bouses  had  not 
bi'cn  completed. 

2.  Same— Evidence. 

It  was  imin.iteiial  under  such  circun'stanivs 
tl:at  the  insured,  and  not  a  stranger,  bid  the 
noitp^ije  up.  aud  bid  it  in  at  an  amount  equal 
to  tile  loan,  and  that  the  only  other  bidder  was 
the  insolvent  borrower. 

.\pi>oal  from  Court  of  Common  Picas,  Phil- 
adelphia County. 

.S'isunipsit  on  a  policy  of  title  insurance  by 
Susan  F.  Wheclor.  as  executrix  of  the  will 
of  Charles  Wheeler,  deceased,  against  the 
E(]ui  table  Trust  Company.     From  a  judg- 
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Eient  for  defendant,  plaintiff  appeals.     Af- 
firmed. 

At  the  trial  the  plalntifC  made  the  follow- 
ing offer:  "Mr.  Johnson:  I  am  -willing  that 
the  oase  shall  be  tried  upon  the  acceptance  of 
fact  that,  at  the  time  the  mortgage  was  sold 
by  the  holder  of  the  judgment  note,  there 
was  not  then  due  upon  the  judgment  note 
principal.  Interest,  and  costs  In  a  sum  great- 
er than  the  $53,000.  The  Court:  Then  you 
can  make  your  offers,  and  we  can  have  the 
whole  question  settled  by  the  court  In  banc. 
Mr.  Johnson:  So  that  your  honor's  ruling 
will  now  be  upon  a  state  of  facts  appearing 
upon  the  j-ecord,  which  meets  what  was  In 
yonr  mind  as  to  the  only  reason  why  you 
would  permit  proof.  Upon  this  supposition 
of  facts  the  plaintiff  now  offers  to  prove  that 
the  title  of  the  mortgaged  premises  was  de- 
fective, In  tliat  the  right  to  the  bed  of  the 
street  had  not  been  acquired,  and  also  prove 
that  the  houses  had  not  been  completed  In 
accordance  with  the  plans  and  specifleations; 
that  they  were  Incomplete  In  very  Important 
particulars;  that  without  the  knowledge  or 
assent  of  the  mortgagee,  the  holder  of  the 
judgment  note,  the  plan  of  construction  had 
been  altered,  so  that  the  houses  thus  con- 
structed were  less  valuable;  that  by  reason 
ijf  the  noneompletlon  of  the  houses  In  ac- 
cordance with  the  plans  and  specifleations 
and  title  Insurance  policy,  the  houses  them- 
selves would  require  upwards  of  $13,000  to 
complete,  and  that  such  expenditure  would 
be  required  in  order  to  make  the  construc- 
tion In  acct)rdance  with  the  title  insurance 
contract;  that  by  reason  of  the  incomplete- 
ness of  the  buildings,  the  mortgage  was  less 
valuable  than  it  would  have  been  by  about 
$18,000.  That  is  our  offer.  (Objection.  Ob- 
jection sustained.  Exception.)  We  also  of- 
fer to  prove  that  at  the  sale  of  the  mortgage 
made  by  the  owner  of  the  judgment  note, 
there  were  but  two  bidders,  Mr.  Pharaoh, 
tJie  debtor,  who  was  at  the  time  insolvent, 
and  the  owner  of  the  judgment  note.  The 
Court:  I  assume  the  insolvency  was  known 
'  to  the  plaintiff  at  the  time.  Mr.  Johnson: 
Yes;  the  Insolvency  was  known  to  the  owner 
of  the  Judgment  note,  and  that  can  be  shown. 
(Objection.  Objection  sustained.  E.vcep- 
tlon.)"  The  court  gave  binding  Instructions 
for  defendant.  Vei'dict  and  judgment  for  de- 
fendant    Plaintiff   appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROAVX,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

John  G.  Johnson  and  O.  Berkeley  Taylor, 
for  appellant    F.  S.  Brown,  for  api>ellee. 

MESTREZAT,  J.  A  brief  statement  of  the 
uncontroverted  facts  in  this  case  will  show 
that  the  learned  trial  judge  was  right  in  di- 
recting a  verdict  for  the  defendant.  John  D. 
Pharaoh  borrowed  $50,000  from  the  plaintiff, 
for  which  he  gave  his  judgment  note,  dated 


May  25,  189S.  At  the  same  time,  and 'as  of 
the  same  date,  he  executed  and  delivered  to 
plaintiU,  as  collateral  security  for  the  pay- 
ment of  the  principal  and  interest  of  the 
note,  a  bond  and  mortgage  for  $l!l,500  uiKtn 
17  yearly  ground  rents,  issuing  and  payable 
out  of  17  lots  of  ground  in  the  city  of  I'hlla- ' 
delphia.  The  note  given  to  secure  the  in- 
debteducfs  refers  to  the  bond  and  mortgage 
as  collateral  security  for  Its  payment,  and 
authorizes  the  payee,  the  plaintiff,  "upon  the 
nonpayment  of  the  semiannual  interest  for 
the  space  of  thirty  days  after  the  same  shall 
have  become  due,  to  sell  and  transfer  [the 
bond  and  mortgage]  without  any  previous  de- 
mand or  notice  to  me  and  without  any  pul>- 
11c  notice,  and  to  apply  the   net  proceeds 

•  •    •    to  the  payment  of  this  note  in  full 
or  partially   as  .said   proceeds  may  sufllce 

*  *  *  and  at  any  such  sale  as  aforesaid 
the  said  Susan  Farnum  Wheeler,  executrix 
as  aforesaid.  Is  expressly  empowered  to  be- 
come the  purchaser  provided  she  shall  be 
the  highest  bidder  therefor."  The  defendant 
company  on  the  same  day.  May  25,  189S,  ex- 
ecuted a  policy  of  Insurance  to  the  plaintiff. 
In  which  it  covenanted  to  Indemnify  and  keep 
harmless  the  plaintiff  "against  all  loss  or 
damage,  not  exceeding  $50,000,  which  the 
said  insured  shall  sustain  by  reason  of  de- 
fects or  unmarketability  of  the  title  of  the 
Insured  to  the  estate,  mortgage  or  Interest"  . 
in  the  ground  rents  included  in  the  mortgage 
given  by  Pharaoh  to  the  plaintiff,  and  there- 
in also  guaranteed  the  completion  of  17  build- 
ings upon  the  17  lota  out  of  which  the  ground 
rents  issued.  Default  was  made  by  Pharaoh 
In  payment  of  the  Interest  due  on  the  loan, 
and  on  January  28,  1899,  the  plalutlff,  by, 
virtue  of  authority  contained  In  the  note,  of- 
fered the  bond  and  mortgage  for  sale  at  pub- 
lic auction,  and  purchased  the  same  for  the 
sum  of  $53,000.  The  handbill  or  public  no- 
tice of  the  sale  contained  on  its  face  the  fol- 
lowing: "Accompanying  this  mortgage  is  a 
title  policy  of  the  Equitable  Trust  Company 
insuring  title  and  completion  of  the  houses." 
Subsequently  the  plaintiff  proceeded  to  fore- 
close the  mortgage,  and  purctiascd  the  ground 
rents  mentioned  therein  for  $500,  and  later 
sued  out  the  ground  rents,  and  purchased  the 
properties  for  $50  each,  finally  becoming  the 
owner  of  the  properties  on  March  19,  1900. 
To  March  Term,  1901,  of  the  court  of  com- 
mon pleas  No.  5  of  Philadelphia  county,  the 
plaintiff  brought  an  action  of  assumpsit  on 
the  policy  of  title  Insurance  Issued  by  the  de- 
fendant company.  The  breach  averred  was 
the  failure  to  complete  the  houses  according 
to  the  plans  and  specifications  filed  by  Phara- 
oh with  the  defendant  company.  The  trial 
court  entered  a  compulsory  nonsuit  and  the 
judgment  was  subsequently  reviewed  by  this 
court  In  Wheeler  v.  Equitable  Trust  Compa- 
ny, 206  Pa.  428.  65  Atl.  1086.  The  action 
was  brought  and  the  right  to  recover  waa 
claimed,  on  the  theory  that  the  provision  of 
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the  policy  guaranteeing  the  completion  of  the 
houses  was  In  law  a  guaranty,  and  that  the 
plaintiff  could  recover  by  proving  the  1ob& 
The  Judgment  of  the  court  below,  however, 
was  aflarmed,  and  it  was  held  that  the  title 
policy  was  a  contract  of  Indemnity  and  not  a 
guaranty;  that  the  plainly  expressed  intent 
was  to  indemnify  against  loss  from  defects 
or  unmarketablllty  of  title;  that  if  any  loss 
should  be  sustained  by  the  plaintiff  by  reason 
of  the  noncompletlon  of  the  buildings,  such 
loss  should  come  under  the  indemnification 
covenant  of  the  policy.  It  was  further  held 
(page  433  of  206  Pa.,  page  1066  of  66  Atl.): 
"As  preliminary  to  a  recovery  on  the  stip- 
ulation of  the  note  to  schedule  B  (guar- 
anteeing the  completion  of  the  houses),  plain- 
tiff must  show  that  she  has  not  been  in- 
demnified and  saved  harmless  on  her  col- 
lateral mortgage;  that  defendant  has  failed 
in  that  particular.  Then  she  can  go  further, 
and  show  that  the  failure  to  complete  the 
building  caused,'  or  tended  to  cause,  the  loss." 
On  January  28,  1904,  the  plaintiff  brought 
another  action  of  assumpsit  on  the  same  pol- 
icy to  recover  the  sum  of  $15,000,  with  in- 
terest from  February  25,  1S99.  The  state- 
ment sets  forth  the  loan  and  the  collateral 
given  to  secure  it;  a  copy  of  the  note  in  the 
title  policy  guaranteeing  the  municipal  im- 
provements and  the  completion  of  the  seven- 
teen buildings;  the  proceedings  by  which 
the  Ix>nd,  mortgage,  ground  rents,  and  tiUe 
to  the  property  were  vested  in  the  plaintiff; 
alleges  that  the  houses  had  not  been  complet- 
ed according  to  the  plans  and  specifications; 
that  the  mortgage  was  depreciated  to  the  ex- 
tent of  the  cost  necessary  to  make  the  houses 
conform  to  the  plans  and  specifications  and 
the  cost  of  opening  the  street  and  introducing 
the  water  through  the  same  into  the  houses; 
and  averred  that  the  defendant  would  not 
indemnify  the  plaintiff  according  to  the  terms 
of  its  policy,  whereby  she  had  lost  the  sum 
of  $15,000.  On  the  trial  the  plaintiff  proved 
certain  preliminary  facts,  and  then  offered 
to  show  that  the  title  of  the  mortgaged  prem- 
ises was  defective  ttecause  the  bed  of  the 
street  had  not  been  acquired,  and  the  houses 
had  not  been  completed  in  accordance  with 
the  plans  and  specifications;  that  the  plan  of 
construction  of  the  houses  had  been  altered 
without  the  knowledge  of  the  mortgagee,  so 
that  the  houses  cost  less  to  construct  under 
the  new  plan,  and  were  less  valuable;  that 
It  would  cost  upwards  of  $13,000  to  complete 
the  houses  and  make  the  construction  in  ac- 
cordance with  the  title  insurance  contract, 
and  that,  by  reason  of  the  incompleteness  of 
the  buildings,  the  mortgage  was  less  valuable 
than  it  would  have  been  by  about  $18,000. 
The  plaintiff  further  offered  to  prove  that 
at  the  sale  of  the  mortgage  she  and  Ptiaraoh, 
the  debtor,  who  was  Insolvent,  were  the  only 
two  bidders.  The  plaintiff's  counsel  admitted 
that,  at  the  time  the  mortgage  was  sold  by 
Che  holder  of  the  note,  there  was  not  due  up- 
on the  note  more  than  $53,000,  the  price  at 


which  the  mortgage  was  sold.  The  offers 
were  rejected,  and  a  verdict  was  directed  for 
the  defendant 

As  suggested  above,  the  statement  of  the 
undisputed  facts  clearly  disclose  that  the 
plaintiff  cannot  maintain  this  action.  The 
facts  presented  or  offered  to  be  shown  In  the 
present  action  are  substantially  the  same  as 
appeared  in  the  former  case.  The  contentioa 
there  was  that  Note  B  of  the  policy  was  a 
guaranty,  and  hence  the  plaintiff  could  show 
the  loss  sustained  by  reason  of  the  failure 
of  Pharaoh  to  complete  the  houses  and  se- 
cure certain  municipal  improvements.  When 
the  case  was  here  before,  we  held  that  the 
title  policy,  Note  B  included,  was  a  contract 
of  indemnity  against  loss  on  the  mortgage, 
and  that  therefore  there  could  be  no  recovery 
for  a  failure  to  complete  the  houses  or  to 
secure  the  municipal  improvements,  unless 
the  plaintiff  prove  a  loss  on  the  mortgage. 
In  other  words,  the  title  policy  Indemnified 
the  plaintiff,  to  the  extent  of  $50,000,  against 
loss  on  the  mortgage,  which  was  given  as 
collateral  security  for  the  payment  of  the 
loan  made  by  the  plaintiff  to  Pharaoh.  Un- 
der that  Interpretation  of  the  title  policy,  be- 
fore the  plaintiff  could  recover  thereon  she 
was  required  to  show  that  she  had  sustained 
a  loss  on  the  mortgage.  If  no  such  loss  oc- 
curred, then  it  was  wholly  immaterial  wheth- 
er the  municipal  improvements  had  been  se- 
cured or  the  houses  tiad  been  completed,  so 
far  as  liability  on  the  policy  was  concerned. 
The  loan  by  the  plaintiff  to  Pharaoh  was  $50.- 
000,  for  which  the  note  of  May  25,  1898,  was 
given.  The  bond  and  mortgage  were  given 
as  collateral  security  for  the  payment  of  the 
note.  As  a  further  security,  the  plaintiff  pro- 
cured the  defendant's  title  policy  in  suit. 
The  liability  of  the  plaintiff  in  this  action 
rests  solely  upon  that  policy.  If  there  has 
been  no  breach  of  it,  there  can  be  no  recov- 
ery here.  That  policy  insured  the  plaintiff 
against  loss  on  the  mortgage.  The  defend- 
ant, therefore,  according  to  our  decision  in 
the  former  case,  indemnified  the  plaintiff 
against  loss  to  her  on  the  mortgage.  That 
is  the  only  liability  which  the  defendant  as- 
sumed in  the  policy.  If  there  is  no  loss,  there 
is  no  liability  on  the  policy.  The  note  giv- 
en to  secure  the  loan  authorized,  as  we  have 
seen,  the  plaintiff  to  sell  the  mortgage  on 
default  of  Pharaoh  to  pay  the  semiannual 
interest  The  mortgage  was  given  as  col- 
lateral security  for  the  payment  of  the  prin- 
cipal and "  Interest  of  the  note  for  $50,000, 
and  the  title  policy  was  given  to  secure  plain- 
tiff against  loss  on  the  mortgage  to  the  extent 
of  $50,000,  by  reason  of  the  unmarketablllty 
of  the  Insured's  title  to  the  mortgaged  estate. 
The  plaintiff  proceeded  in  the  manner  point- 
ed out  in  the  note  to  sell  the  mortgage.  This 
was  optional  with  her.  She  had  th«  right 
to  use  any  and  all  of  the  collateral  securities 
she  held  to  enforce  payment  of  her  loan 
to  Pharaoh.  She  exercised  the  privilege  and 
sold  the  mortgage.    The  sale  was  at  public 
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auction,  and  tbe  mortgage  was  sold  for  the 
sum  of  |5a,000.  It  Is  admitted  by  the  plain- 
tiff that  that  sum  covered  the  principal,  inter- 
est, and  costs  of  the  note  given  to  secure 
tbe  loan,  and  for  which  tbe  mortgage  was 
given  as  collateral  security.  How  can  it  be, 
therefore,  that  the  plaintiff  has  sustained  any 
loss  upon  the  mortgage?  If  a  scire  facias 
bad  been  issued  on  the  mortgage  there  could 
only  have  been  a  recovery  for  the  debt,  in- 
terest, and  cost  of  tbe  note  which  the  mort- 
gage was  given  to  secure.  The  sum  for  which 
t^ie  mortgage  sold  at  public  auction.  It  Is 
conceded,  covers  fully  the  note  given  to  se- 
cure the  loan.  How,  under  tbe  facts,  can 
It  affect  the  defendant's  liability  on  tbe  title 
policy  that  the  houses  were  not  completed 
or  the  municipal  Improvements  were  not  se- 
cured? As  we  have  distinctly  ruled,  the  lia- 
bility of  the  defendant  Is  for  loss  on  the  mort- 
gage, and  the  fact  must  be  conceded  that 
there  was  no  loss  upon  the  mortgage.  The 
purchaser  of  the  mortgage  at  public  auction 
manifestly  believed  that  the  property,  with 
the  houses  incomplete,  and  without  tbe  mu- 
nicipal Improvements,  was  fully  worth  the 
amount  bid  and  paid  for  the  mortgage.  That 
must  be  assumed;  but  if  it  were  not  so,  and 
If  the  value  of  the  property  was  less  than 
the  mortgage,  wherein  is  the  plaintiff,  the 
mortgagee,  injured?  Fifty-three  thousand 
dollars,  covering  the  l<<an  and  note  secured 
by  the  mortgage,  were  realized  by  tbe  plain- 
tiff from  the  sale  of  the  mortgage.  This  Is 
the  full  amount  of  indemnity  to  which  tbe 
plaintiff  was  entitled  on  her  title  policy.  It 
seems  to  us  that  there  is  no  ground  what- 
ever, Jn  view  of  our  former  interpretation  of 
the  contract  evidenced  by  the  policy,  for  the 
contention  that  there  is  any  liability  resting 
upon  the  defendant  company  by  reason  of 
anything  contained  in  the  offers  of  proof 
by  the  plaintiff  on  tbe  trial  of  tbe  cause. 

It  Is  claimed,  however,  that  the  liability 
of  the  defendant  company  on  the  policy  is 
changed  or  is  different  by  reason  of  the  fact 
that  the  plaintiff,  and  not  a  stranger,  was  the 
purchaser  of  the  mortgage  at  the  sale,  and 
therefore  that  she  may  show  that  the  mort- 
gaged property  was  not  equal  to  tbe  amount 
of  the  note  or  claim  secured  by  tbe  mortgage. 
Hence  it  is  contended  that  tbe  mortgage 
was  less  valuable  than  It  would  have  been 
bad  the  buildings  been  completed  according 
to  tbe  plans  and  specifications  filed  with  tbe 
defendant.  But  how  can  the  fact  that  tbe 
plaintiff,  and  not  a  stranger,  was  the  pur- 
chaser of  the  mortgage  affect  the  question  of 
tbe  defendant's  liability?  It  could  not  be 
contended  that.  If  a  third  party  had  purchas- 
ed tbe  mortgage  and  paid  $53,000  in  cash 
to  the  plaintiff,  there  could  be  any  liability 
on  tbe  title  policy.  That  sum,  as  we  have 
seen,  wiped  out  the  entire  Indebtedness  of 
Pharaoh  to  the  plaintiff,  and  hence  satlsfled 
the  mortgage  given  as  collateral  to  secure  its 
payment.  That  the  plaintiff  became  tbe  pur- 
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chaser  of  tbe  mortgage  can  In  no  way,  as  It 
seems  to  us,  present  the  matter  differently 
from  what  It  would  be  If  a  third  party  had 
been  .the  purchaser.  She  sold  the  mortgage 
at  auction  by  authority  contained  In  tbe  note 
securing  the  loan.  She  had  control  of  tbe 
sale,  and  she  was  expressly  empowered  to  be- 
come a  purchaser  of  the  mortgage  at  the  sale. 
There  was  only  one  condition  Imposed  upon 
her  In  becoming  a  purchaser,  and  that,  ni 
stipulated  in  tbe  note,  was  that  she  "be  the 
highest  bidder  therefor."  The  amount  of 
her  bid  was  of  course  wholly  discretionary 
with  her.  She  was  not  compelled  to  bid  at 
all,  nor  was  she  required,  by  the  terms  of  her 
contract  or  under  the  law,  to  bid  any  sum  for 
tbe  mortgage  In  order  to  protect  her  loan. 
All  she  was  required  to  do,  under  the  power 
contained  In  the  note  authorizing  a  sale  of 
the  mortgage,  was  to  make  the  sale  according 
to  the  terms  of  the  authority  conferred  upon 
her.  Had  she  complied  with  those  terms, 
and  made  a  bona  fide  sale  of  tbe  mortgage, 
and  a  loss  had  resulted,  she  could  have  had 
recourse  to  the  title  policy  to  indemnify  her- 
self. Her  bid  on  the  mortgage  was  simply 
a  matter  of  her  own  pleasure,  and  not  requir- 
ed for  the  protection  of  her  loan.  She  must 
therefore  be  regarded  the  same  as  any  other 
bidder  at  the  sale,  and  the  amount  of  her 
bid  must,  as  If  made  by  a  third  party,  be 
applied  on  the  mortgage  which  fully  satisfies 
it  and  the  loan  secured  by  It. 

We  are  unable  to  see  that  tbe  Insolvency 
of  Pharaoh,  the  other  bidder  at  the  sale  of 
the  mori;gage,  affects  this  case.  We  cannot 
go  into  the  question  and  ascertain  whether 
Pharaoh  was  bidding  for  himself  or  another 
party  who  was  able  to  pay  tbe  purchase 
price.  It  may  well  be  that  he  had  made  the 
necessary  arrangements  to  protect  his  proper- 
ty by  securing  another  party  to  purchase  tbe 
mortgage.  In  fact  it  appears  that  he  tried 
to  secure  delay  In  tbe  sale  of  tbe  mortgage 
for  that  very  purpose.  Be  these  facts  as 
they  may,  the  authority  to  sell  and  tbe  con- 
trol of  the  sale  were  entirely  with  the  plain- 
tiff. Unless  she  so  desired,  no  sale  could 
have  taken  place,  and  certainly  no  sale  could 
have  been  consummated,  without  a  bona  fldc 
purchaser  who  could  and  did  pay  the  pur- 
chase price.  Under  these  facts  it  must  be  as- 
sumed that  the  plaintiff  made  her  bid  for 
the  mortgage,  believing  it  to  be  worth  the 
price  she  bid.  She,  therefore,  as  purchaser 
of  the  mortgage,  occupies  the  position  of  a 
stranger,  and  must  account  for  the  $53,000 
and  apply  It  to  the  mortgage.  This  Is  con- 
ceded to  be  the  full  value  of  the  mortgage, 
and,  the  plaintiff  having  received  that  sum, 
she  has  sustained  no  loss  which  imposes  a 
liability  on  the  defendant  company  by  rea- 
son of  the  Issuance  of  its  title  policy  to  her. 

We  are  of  opinion  that  the  cause  was  right- 
ly determined  by  the  court  below,  and  there- 
fore the  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 
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PAGNACCO  ▼.  FABER  et  al. 

(Supreme  Court  of  Por.nsylvania.     May  11, 
1908.) 

1.  Mkchanics'  Liens— ItiGHT  to  File— Waiv- 
En— .Vlteration  op  Contisact. 

A  bnildinK  contract,  providing  for  a  waiver 
of  the  contractor's  right  to  file  a  mechanic's  lien, 
after  a  clianfcc  in  the  ownersliip  of  the  biiildinc, 
was  canceled,  and  an  oral  contract  made  with 
the  new  owner,  by  whioli  the  contractor  agreed 
to  finish  the  builcling  withont  waiving  his  right 
to  a  lien.  Held,  that  the  contractor,  as  against 
the  new  owner,  was  entitled  to  enforce  the  lien, 
though  a  third  person,  not  a  party  to  the  pro- 
ceedings, had  insured  the  completion  of  the  build- 
ing, relying  on  the  waiver  in  the  original  con- 
tract. 

2.  Same  —  Foreclosube  —  Rights  of  Thibd 
Persons— Ekforcement. 

In  a  proceeding  to  enforce  a  mechanic's  lien, 
the  rights  of  a  third  person  who  had  Insured 
the  completion  of  the  building,  relying  on  a 
waiver  of  the  right  to  a  lien  in  a  former  con- 
tract, could  not  be  enforced,  where  the  claim- 
ant of  such  equity  did  not  intervene  and  become 
a  party  to  the  lien  proceedings. 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
adolpliia  Oount.v. 

Scire  faeiiis  sur  mechanic's  lien  by  Joseph 
Pagnncco  against  Frederick  F.  Faber  and 
another.  Plalntlflf  had  a  verdict  for  $5,145.- 
85,  but  fliG  court  granted  a  motion  for  judg- 
ment for  defendant  non  obstante  veredicto, 
and  plaintiff  appeals.  Reversed,  and  Judg- 
ment directed  on  verdict. 

Arp'icd  before  MI'l'CIIELL,  C.  J.,  and 
MESTUEZAT,  POTTER,  ELKIN,  and  STEW- 
ART, J.T. 

G.  Von  Phul  Jones,  for  appellant.  Joseph 
A.  Slattory  and  Geiger,  Brooks  &  Farles,  for 
appellees. 

STEWART,  J.  This  was  an  action  by  scire 
facias  sur  nieclianic's  lien  against  Frederick 
F.  Faber,  owner  and  contractor,  and  anotlier 
as  reputed  owner.  Faber  defended  as  own- 
er. The  one  issue  of  fact  was  whether  Pag- 
nacco,  the  claimant,  had  waived  his  right  to 
file  a  -lieu.  The  original  contract  was  with 
one  Nyce,  then  the  owner  and  by  that  con- 
tract ragnacco  covenanted  to  complete  the 
foundation,  stonework,  cellar  walls,  face 
stonework,  rubble  range  work,  porch  floors, 
and  excavation  and  grounding  required  for 
and  in  the  erection  and  construction  of  the 
buildings,  and  expressly  waived  the  right  to 
file  any  lien  therefor.  Xyce,  becoming  finan- 
cially embarrassed  after  the  work  had  pro- 
gressed, was-  vmable  to  complete  the  building 
operation.  He  withdrew  therefrom,  and  as- 
signed his  Interest  to  Faber.  At  this  time 
Paguacco  had  furnished  work  and  materials 
to  the  amount  of  $11,557.98,  and  had  re- 
ceived in  cash  $7,931.  Claiming  that  he  had 
not  received  all  that  he  was  entitled  to  in 
cash,  he  declined  to  proceed  further  with  the 
work.  He  testified  that  Nyce  had  told  hhn  of 
his  ussi.^umeut  to  Faber,  and  that  he  ^^"yce) 
had  nothing  more  to  do  with  the  operation, 
lie  further  testified  that  he  did  not  agree 
to  resume  work  antil  after  Faber  told  him 


that  be  (Faber)  bad  become  the  owner,  and 
that  he  would  pay  him.  Plaintiff's  conten- 
tion was  that  the  work  that  was  done  there- 
after was  completed,  not  under  the  original 
contract  with  Nyce,  but  under  a  new  and 
wholly  distinct  contract  with  Faber,  the  new 
owner,  In  which  there  was  no  waiver  of  the 
right  to  file  a  lien;  and  this  was  the  one 
question  of  fact  submitted  to  the  jury.  The 
agreement  with  Faber  was  entirely  oral.  The 
jury  found  that  the  original  contract  with 
Nyce  had  been  superseded  by  the  contract 
with  Faber,  and  that  under  the  latter  there 
was  no  waiver  of  the  right  to  file  a  lieiL 
A  verdict  was  rendered  for  the  plaintiff. 
Subsequently  the  court  entei-ed  judgment  for 
the  defendant  non  obstante  veredicto,  on  the 
ground  that  Inasmuch  as  the  plaintiff  under 
the  contract  with  Nyce  had  waived  his  right 
to  file  a  lien,  and  had  given  bond  to  Nyce 
to  protect  blm  against  all  such  liens,  which 
bond  Nyce  had  assigned  to  the  Land  Title 
&  Trust  Compam-,  on  the  strength  of.  which 
the  latter  had  incurred  obligations  prior  to 
the  purcha.«!e  by  Faber,  the  plaintiff  was 
equitably  estopped  from  setting  up  such  right 
to  file  a  lieu,  notwithstanding  his  contract 
with  Faber. 

WTiatevor  may  be  the  equities  of  the  Land 
Title  &  Trust  Company,  there  was  nothing 
in  t^e  case  that  ca)led  for  th^lr  protection, 
or  even  consideration,  here.  The  evidence 
shows  that  before  the  contract  with  Faber, 
for  the  benefit  of  certain  mortgagees  who 
were  advancing  money  for  the  entei^irise, 
the  Laud  Title  &  Trust  Company  had  insur- 
ed the  completion  of  the  building  oiteratiou: 
and  It  is  insisted  that  It  did  this  relying 
upon  the  waiver  of  the  right  to  file  a  Hen  in 
the  contract  with  Nyce.  But  the  evidence 
which  shows  this  was  admitted  only  that  it 
might  throw  light  upon  the  one  question, 
as  to  whether  or  not  a  subsequent  contract 
was  entered  into  between  the  plaintiff  and 
Faber,  in  which  there  was  no  stipulation  for 
a  waiver.  In  referring  to  this  evidence  the 
trial  judge  in  his  charge  says:  "All  these 
matters  have  been  introduced  here  as  tes- 
timony from  which  you  may  find,  If  you  can, 
anything  corroborative  or  contrary  as  you 
view  it  on  oue  side  of  this  case  or  the 
other."  The  Land  Title  &  Trust  Company 
was  not  a  party  to  this  action,  and  its  Inter- 
ests were  not  in  the  keeping  of  this  defendant 
who  wus  defending  tlie  action  as  owner.  The 
company  had  the  right,  under  the  twenty- 
fourth  section  of  the  act  of  1901,  to  Inter- 
vene and  assert  its  equities,  if  It  chose  to 
do  so;  but  these  could  only  be  asserted  by 
Itself,  and  .not  by  another.  It  by  no  means 
follows  that,  because  i>lalutiff  might  be  es- 
topped from  enforcing  his  lien  to  the  prej- 
udice of  the  trust  company,  he  is  estopped 
from  enforcing  it  against  the  owner.  The 
estoppel  could  extend  no  further  than  to  pro- 
tect the  trust  company  from  loss.  The  action 
of  the  court  In  entering  Judgment  non  ob- 
stante veredicto  cannot  be  Justified.    In  re- 
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versing  the  judgment  we  do  so  without  prej- 
udice to  the  right  of  the  trust  company  to 
proceed  In  whatever  way  may  be  open  to  It 
to  protect  such  equities  as  It  may  have,  U 
any. 

Judgment  reversed,  and  judgment  directed 
on  the  verdict 

(221  Pa.  294) 

LERNER  et  ux.  v.  CITY  OF  PHILADEa> 
PHIA. 

(Supreme  Court  of  Pennsylvania.    May  11, 
1908.)  . 

1.  MtTNioiPAi.  Corporations  —  Dbifectivb 
Sidewalks— Injuries— Contributory  Neg- 
tiOKNOE— Burden  op  Proof. 

Where  a  pedestrian  falls  on  a  defectiTe  side- 
walk in  broad  daylight,  in  consequence  of  an 
open  and  expo.sed  defect  in  the  walk,  the  burden 
is  on  him  to  show  conditions  outside  of  himself 
which  prevented  his  seoing  the  defect,  or  which 
would  excuse  his  failure  to  observe  it. 

[Kd.  Note. — For  cases  in  noint,  se»  Cent.  Dig. 
vol.  3G,  Municipal  Corporations,  {  1725.] 

2.  Same— Failure  to  OBSEavB  DEFECif— Ex- 
cuse. _ 

While  a  pedestrian  is-  not  bound  to  keep  his 
cye.s  on  a  paved  sidewalk  continually  to  discover 
possible  defects,  he  muat  observe  where  and  how 
he  is  going,  so  as  to  avoid  dancers  which  ordi- 
nary prudence  would  di.icla'jc,  and  hence,  if  in- 
jured by  stepping  into  a  depression  caused  by 
the  displacement  of  bricks  in  the  walk  without 
having  observed  it,  he  cannot  recover  without 
showing  how  he  was  prevented  from  observing 
the  defect 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  1077-1079.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Max  Lerner  and  wife  against 
the  city  of  Philadelphia  to  recover  for  In- 
juries to  the  wife  by  an  alleged  defective 
sidewalk.  From  an  order  refusing  to  take 
off  a  uonsutt,  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
MESTUEZAT,  POTTER,  STEWART,  and 
ELKIN,  JJ. 

Eugene  Raymond,  for  appellants.  Harry 
T.  Kingston,  Asst  City  Sol.,  and  J.  Howard 
(Sendell,  City  Sol.,  for  appellee. 

STEWART,  J.  We  have  gone  very  far  in 
holding  municipalities  liable  for  injuries  re- 
ceived In  consequence  of  defbctlve  pavements, 
but  never  yet  so  far  as  to  excuse  the  pedes- 
trian using  the  piivements  from  the  duty  of 
exercising  ordinary  care.  When  one  aban- 
dons the  use  of  bis  natural  senses  for  the 
time  being,  and  chooses  to  walk  over  a  pave- 
ment by  faith  exclusively,  and  is  Injured  be- 
cause of  some  defect  In  the  pavement,  he 
has  only  himself  to  blame.  It  is,  of  course, 
the  duty  of  municipalities  to  see  that  tlie 
pavements  along  its  streets  are  reasonably 
safe  for  public  use ;  but  they  are  not  Insurers 
of  the  Siifety  of  those  usIuk  them.  It  is  Im- 
practicable, if  not  impossible,  to  maintain 
these  pavements  In  such  condition  as  to  niak^ 
them  entirely  free  at  all  times  from  pos.siblll- 
ty  of  accident  to  those  using  them.  Irregu- 
larities in  grade,  unevcnness  in  surface,  sharp 


depressions  at  crossings,  accidental  displace- 
ment of  brick  or  stone,  and  many  other 
things  which  may  or  may  not  be  defects,  but 
yet  sufficient  in  themselves  to  cause  accident 
to  the  unwary,  are  so  common  and  usnal  that 
It  Is  the  duty  of  the  pedestrian  to  be  observ- 
ant of  such  fact,  and  not  to  walk  blindly.  If 
through  no  fault  of  his  he  is  prevented  from 
seeing  the  defect,  obstruction,  or  whatever 
It  may  be,  which  it  was  the  duty  of  the  mu- 
nicipality to  have  corrected,  and  injury  re- 
sults to  him,  he  is  entitled  to  claim  compensa- 
tion. When  the  accident  occurs  In  broad 
daylight.  In  consequence  of  an  open  and  ex- 
posed defect  In  the  sidewalk,  the  burden  rests 
upon  the  party  complaining  to  show  condi- 
tions outside  of  himself  which  prevented  him 
seeing  the  defect,  or  which  would  excuse  his 
failure  to  observe  it.  If  such  conditions  ex- 
ist, there  Is  excuse  for  walking  by  faith. 
When  thoy  do  not  exist,  the  law  charges  the 
party  with  failure  to  do  what  was  required 
of  him.    And  that  is  this  case. 

The  accident  occurred  at  half  past  4 
o'clock  in  the  afternoon  of  an  April  day.  The 
defect  In  the  pavement  was  the  displacement 
of  some  bricks.  Into  the  depression  caused 
by  this  displacement  plaintiff  stei)ped,  with 
the  result  that  she  fell  and  injured  herself. 
In  bringing  her  action  she  assxmied  the  bur- 
den of  exhibiting  a  case  clear  of  contributory 
negligence.  Having  testified  that  she  step- 
ped Into  the  depression  without  having  ob- 
served It,  and  having  shown  conditions  which 
should  have  been  sufficient,  nothing  interven- 
ing, to  secure  one  exercising  ordinary  care 
from  such  accident,  she  would  he  entitled  to 
recover  only  as  she  explained  In  a  way  con- 
sistent with  ordinary  care  on  her  part,  how 
and  why  she  failed  to  see  what  was  directly 
before  her.  Falling  In  this,  it  could  not  be 
said  that  her  injury  resulted  exclusively  from 
the  defendant's  negligence.  It  was  Insisted 
upon  by  counsel  representing  her  that  she 
was  prevented  from  seeing  the  depression 
into  which  she  stepped  by  the  crowded  condi- 
tion of  the  pavement  at  the  time.  No  other 
explanation  is  attempted.  Unfortunately  for 
the  plaintiff  this  explanation  advanced  by 
counsel  Is  without  support  in  the  evidence. 
Neither  plaintiff  herself,  nor  any  witness 
called  by  her,  testifies  to  such  crowded  con- 
dition. Plaintiff's  testimony  In  chief  Is  most 
meager  on  this  point.  All  she  says  Is  that 
at  the  point  wliore  the  accident  occurred  the 
open  way  was  narrow,  sufficient  only  for  two 
or  three  people  to  pass.  To  the  question, 
"Wore  there  uinn.v  people  there  at  the  time?"' 
she  replied:  "Yes.  sir;  quite  a  number  there." 
On  cross-examination  she  was  asked:  "Was 
there  anybody  Iniuiediately  in  front  of  you?"' 
To  this  she  replied:  "Yes,  sir;  tliere  were 
people.  We  looked  forward  as  much  as  we 
could,  walking  between  the  pedple."  The 
next  q<i(>stlon  was:  "Were  there  people  buck 
of  you?"'  I  lor  answer  was:  "Yes,  sir;  walk- 
ing back  of  us  and  front  of  us."  Twice  In 
the  course  of  the  cross-examination — not  ouco 
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In  her  examination  In  chief— -flhe  was  given 
the  opportunity  by  direct  questioning  to  say 
that  the  crowded  condition  of  the  sidewalk 
prevented  her  from  seeing  the  defect,  and 
each  time  the  question  was  avoided  by  the 
reply  that  she  did  not  see  it  The  testimony 
of  her  sister,  who  was  with  the  plaintiff  when 
she  fell,  and  the  only  witness  called  to  testify 
to  the  circumstances,  is  still  more  meager. 
Here  Is  bie  whole  of  it:  "Q.  It  was  on  Satur- 
day afternoon,  was  it  not?  A.  Yes,  sir.  Q. 
Was  the  neighborhood  generally  crowded  at 
that  time,  and  on  that  pavement?  A.  Usual- 
ly on  Saturday  afternoons.  Q.  This  Satur- 
day afternoon?  A.  Yes,  sir;  there  was  sev- 
eral. Q.  Which  way  were  they  going,  and 
how  were  they  going?  A.  Passing  up  and 
down."  Upon  such  testimony  as  this,  how 
could  a  jury  find  that  plaintiff  was  prevent- 
ed by  the  crowded  condition  of  the  street 
from  seeing  what  was  directly  in  her  path? 
The  plaintiff  herself  declined  to  say  that  she 
was  so  prevented,  and  her  only  witness  testi- 
fies to  a  state  of  facts  wholly  Inconsistent 
with  the  explanation  advanced  by  the  coun- 
sel. We  are  not  undervaluing  the  testimony 
in  the  slightest  when  we  say  that  It  gives  no 
support  to  the  explanation  advanced.  Nor 
are  we  holding  the  plaintiff  to  a  higher  de- 
gree of  care  and  circumspection  than  the  law 
In  all  such  cases  requires.  One  is  not  requir- 
ed In  walking  along  a  traveled  highway  to 
keep  his  eyes  fastened  upon  the  ground  con- 
tinually to  discover  points  of  possible  dan- 
ger, nor  is  it  necessary  that  he  should  in  or- 
der to  avoid  exposed  pitfalls  lying  directly 
in  the  path  before  him ;  but  the  law  does  re- 
quire that  he  be  observant  of  where  and  how 
he  Is  going,  so  as  to  avoid  dangers  which  or- 
dinary prudence  would  disclose.  The  law 
governing  cases  of  this  character  is  so  fully 
discussed,  and  so  clearly  and  explicitly  de- 
clared. In  the  opinion  of  Mr.  Justice  Mitchell 
in  Robb  V.  Connellsvllle  Boro.,  137  Pa.  42,  20 
Atl.  664,  that  reference  to  other  authority  is 
unnecessary.  So  far  as  appears  from  the  evi- 
dence offered  on  behalf  of  the  plaintiff,  her 
accident  was  due  to  her  own  want  of  care. 
It  admits  of  no  other  conclusion. 

The  nonsuit  was  properly  entered,  and  the 
Judgment  is  affirmed. 


(221  Pa.  329) 

In  re  GLENTWORTH'S  ESTATE. 

Appeal  of  RUBINOAM  et  al. 

(Supreme  Court  of  Pennsylvania.    Bfay  11, 
.1908.) 

Conversion— Wnxs—CoNSTBUCTioN. 

Where  testatrix,  who  had  acquired  certain 
real  estate  ex  parte  paterna,  directed  her  execu- 
tor to  sell  the  same  and  distribute  the  proceeds 
to  those  who  would  be  entitled  thereto  under 
the  intestate  laws,  and  in  a  separate  clause  of 
the  will  bequeathed  her  personal  property  to 
such  persons  as  would  be  entitled  under  the  in- 
testate laws,  the  direction  to  sell  the  real  estate 
did  not  work  a  conversion  thereof  into  personal- 
ty, so  as  to  change  the  course  of  inheritance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  11,  Conversion,  {{  30,  31.1 


Appeal  from  Orphans'  Court,  PhUadelpbla 
County. 

Judicial  settlement  of  the  estate  of  Annie 
E.  Olentworth,  deceased.  From  a  decree 
awarding  a  portion  of  the  proceeds  of  real  es- 
tate to  Frances  S.  Buckingham  and  Andrew 
A.  Butler,  Caleb  Rublncam  and  another  ap- 
peal   Reversed. 

From  the  adjudication  it  appeared  that  the 
decedent  died  on  January  28,  1906,  leaving 
to  survive  her  Caleb  Rublncam,  and  William 
M.  Thomas,  cousins  ex  parte  paterna,  and 
Frances  S.  Buckingham  and  Andrew  A.  But- 
ler, cousins  ex  parte  matema.  The  portions 
of  the  will  material  to  the  questions  involved 
are  quoted  In  the  opinion  of  the  Supreme 
Court  The  auditing  Judge,  Ashman,  P.  J., 
held  that  the  will  worked  a  conversion  of  the 
real  estate,  and  awarded  a  portion  of  the 
proceeds  of  the  sale  of  the  real  estate  to  the 
cousins  ex  parte  matema.  The  cousins  ex 
parte  paterna  filed  exceptions  to  the  adjudi- 
cation. The  court  In  an  opinion  by  Ander- 
son, J.,  Penrose,  J.,  dissenting,  dismissed  the 
exceptions. 

Argued  before  MITCHELL,  O.  J.,  and 
MESTREZAT,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

Joseph  B.  Townsend  and  John  J.  Gheen,  for 
appellants.    C.  IC  Bowman,  for  appellees. 

PER  CURIAM.  The  testatrix  was  pos- 
sessed of  both  real  and  personal  property; 
the  former  having  come  to  her  ex  parte  pa- 
terna. She  knew  the  difference  and  had  it 
In  mind  when  she  made  her  will,  for  she 
made  a  separate  clause  in  regard  to  each 
class.  For  the  real  estate  she  directed  that 
her  executor  should  sell  "all  my  real  estate 
•  •  •  and  distribute  the  proceeds  thereof 
to  and  among  such  persons  and  In  such 
shares  as  would  be  entitled  thereto  under  the 
intestate  laws  of  the  State  of  Pennsylvania," 
while  for  the  personalty  ber  direction  was: 
"Third.  All  of  my  personal  property  where- 
soever found  I  give  and  bequeath  to  such 
persons  and  in  such  Shares  as  would  be  en- 
titled lander  the  Intestate  laws  of  Pennsyl- 
vania, and  I  request  my  executor  to  distribute 
the  same  as  ra()Idly  as  possible."  It  is  mani- 
fest that  the  testatrix  had  no  Intention  of 
making  a  common  fund  for  a  common  dis- 
tribution. When  she  directed  the  sale  of  the 
real  estate  and  the  distribution  of  the  pro- 
ceeds, she  meant  the  real  estate  as  It  was  to 
her  in  her  lifetime,  with  no  Intent  to  change 
the  course  of  Inheritance,  but  the  proceeds 
to  go  to  those  who  would  be  entitled  to  in- 
herit the  land.  If  she  had  designated  the 
devisees  of  the  proceeds  by  name,  they  would 
clearly  have  had  the  right  to  elect  to  take 
the  land  as  laud,  with  no  standing  at  all 
for  other  relatives  to  claim.  She  did  not 
name  the  devisees  but  she  designated  them 
as  a  class  as  clearly  as  if  by  name.  The  di- 
rection to  sell  was  merely  for  conv^iience  of 
distflbutlon,  and,  as  conversion  never  oper- 
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ates  except  to  carry  ont  the  Intention  of  the 
testator,  It  could  not  In  this  case  alter  the 
course  of  inheritance.  On  the  other  hand, 
when  she  was  disposing  of  her  personal 
property,  she  "gave  and  bequeathed"  It  di- 
rectly to  such  persons  and  In  such  shares  as 
would  be  entitled  under  the  Intestate  laws. 
It  Is  plain  that  she  was  Intentionally  dealing 
with  a  different  class  of  property  and  a  dif- 
ferent set  of  beneficiaries. 

Decree  reversed  and  distribution  ordered 
to  be  made  in  accordance  with  this  opinion. 

(221  Pa.  m) 

TRUITT  T.  CITY  OP  PHILADELPHIA  et  al. 

(Snpreme  CkMirt  of  Penneylvania.     May  11, 
1908.) 

1.  Mt7RI0IFAI.    COBPOBATIONS— ClVH,    SCBTIOB 

EMPLOTfis— Removalt— Pbockedinqs. 

No  officer,  clerk,  employ^  or  laborer  In  the 
dvll  service  of  the  city  of  Philadelphia  can  be 
appointed,  transferred,  reinstated,  promoted,  or 
discharged  in  any  manner  or  by  any  means  otb- 
er  than  those  specified  hi  Act  March  5,  1906  (P. 
L83).  ,      ■ 

2.  Samb— Statutes— VAxiDmr. 

Act  March  5,  1906  (P.  L.  83),  regulating 
civil  service  employ^  in  cities  of  the  first  class, 
is  a  constitutional  exercise  of  legislative  power, 
the  provisions  of  which  most  be  strictly  pursued 
in  appointments  to  or  removals  from  omce. 

[Ekl.  Note. — Por  cases  la  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  i  575.] 

8-  Same— Grounds  fob  Removai^ 

Under  Act  March  5,  1906  (P.  L.  83),  regu- 
lating civil  service  employfei  in  cities  of  the  first 
class,  and  providing  that  they  shall  be  removed 
only  for  "just  cause,  which  shall  not  be  religious 
or  political,"  an  employ^  can  be  removed  only 
for  some  reason  personal  to  him,  rendering  him 
unfit  for  the  position  he  occupies,  independent 
of  religious  or  political  reasons. 

4.  Saub— Recobu  of  Obouhds  fob  Removax. 

Act  March  5,  1906  (P.  L.  83),  providing  an 
employ^  of  a  city  of  the  first  class  shall  not  be 
removed  "until  he  shall  have  been  furnisbed  with 
a  written  statement  of  the  reasons  for  such  ac- 
tion, requires  the  officer  removing  such  an  em- 
ploy^.  in  the  exercise  of  his  authority  to  dismiss, 
to  specifically  state  in  writing  the  cause  or  caus- 
es of  the  unfitness  or  incompetency  of  the  em- 
pioyfi,  and  is  mandatory,  and  a  condition  prece- 
dent to  the  removal,  so  that  the  officer's  failure 
to  observe  such  provision  renders  the  removal 
nugatory,  as  though  no  cause  had  been  assigned. 

5.  Saiik— Heabino. 

Under  Act  March  6,  1906  (P.  L.  83),  pro- 
hibiting the  removal  of  a  civil  service  employ^ 
in  cities  of  the  first  class,  without  giving  the  em- 
pIoy€  an  opportunity  to  answer  charges  prefer- 
red against  him,  and  requiring  the  removing  of- 
ficer to  assign  his  reasons  in  writing,  if  the  em- 
ploy£  can  satisfactorily  answer  the  reasons  as- 
signed for  his  removal  the  removing  officer  has 
no  power  to  dismiss  him. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
ToL  3d,  Mnnidpal  Corporations,  S  59S.] 

6.  Same  — Reasons  fob  DisinssAi.— Statb- 

XXNT. 

A  note  of  dismissal  sent  by  the  director  of 
poblic  safety  of  a  city  of  the  first  class  to  the 
superintendent  of  a  square,  stating  that  he  was 
dismissed  "for  the  betterment  of  the  service," 
was  not  a  sufficient  "written  statement  of  the 
reasons"  for  the  dismissal  of  a  civil  service  em- 
ploy«,  required  by  Act  March  5,  1906  (P.  L.  83). 

7.  Mandamus— AnswEB—DEifUBSEB. 

Where  a  petition  for  mandamus,  to  compel 
petitioner's   reinstatement   to   office   wider   the 


dvH  service  laws  applicable  to  the  dty  of  Phila- 
delphia, averred  that  plaintiff  was  not  furnished 
a  statement  of  the  reasons  for  his  dismissal  and 
given  an  opportunity  to  answer  charges,  as  re- 
quired by  Civil  Service  Act  March  5,  1906  (P. 
L.  83),  and  the  answer,  without  admitting  or 
denying  the  averment  in  the  petition,  alleged 
certain  causes  for  removal,  petitioner,  by  demur- 
ring to  the  answer,  did  not  admit  the  truth  of 
the  charges  contained  therein. 

8.  MuHioiPAi  COBPOBATIONS— Civil  Service 
Officebs  —  RxKOVAL— Reinbtatehsnt  Pbo- 

OEEDINOB. 

Where  an  officer  of  a  city  of  the  first  class 
dismissed  a  civil  service  employ^  of  the  city 
from  the  service  without  assigning  a  cause,  and 
without  permitting  him  to  respond  to  charges, 
required  by  Civil  Service  Act  March  6,  1906  (P. 
L,  83),  grounds  for  removal,  though  in  themselves 
sufficient,  for  the  first  time  assigned  in  an  an- 
swer to  a  mandamus  proceeding  to  compel  the 
employe's  reinstatement,  could  not  be  considered. 

9.  Same— Reinstatement. 

Where  a  dvil  service  employ^  of  a  city  of 
the  first  dass  was  illegally  removed  without  be- 
ing served  with  proper  reasons  or  afforded  an  op- 
portunity to  be  heard,  as  required  by  Civil  Serv- 
ice Act  March  3,  1906  (P.  L.  83),  the  court 
would  not  refuse  to  reinstate  the  petitioner  be- 
cause the  removing  officer  would  immediately 
remove  him  for  the  causes  stated  in  his  answer 
In  the  mandamus  proceedings ;  it  being  presum- 
ed that  the  removing  officer  would  only  remove 
such  employ^  after  first  making  a  fair  investiga- 
tion of  such  charges. 
Mitchdl,  0.  J.,  dissenting  in  part. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia  County. 

.  Petition  for  mandamus  by  Harry  W.  Tru- 
Itt  against  the  city  of  Philadelphia  and  oth- 
ers. From  an  order  sustaining  a  demurrer 
to  defendants'  answer,  they  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
MESTRBZAT,  POTTER,  BLKIN,  and 
STEWART,  JJ. 

Thomas  D.  Plnletter  and  J.  Howard  .Oen- 
dell,  for  appellants.  Wm.  Clarke  Mason  and 
Franklin  S.  Edmonds,  for  appellee. 

MESTREZAT,  J.  In  Angnst,  1906,  Harry 
W.  Trultt,  the  plaintiff,  passed  a  successful 
examination  before  the  dvll  service  com- 
mission of  the  dty  of  Philadelphia  for  ap- 
pointment to  the  position  of  superintendent 
of  squares  In  the  city,  and  on  the  eighteenth 
of  that  month  was  placed  on  the  eligible 
list  for  appointment  to  the  position.  In 
October  of  the  same  year  he  was  appointed 
to  the  office  of  superintendent  of  squares 
by  the  director  of  the  department  of  public 
safety,  and  was  assigned  to  duty  as  super- 
intendent of  Rlttenbouse  square.  He  contin- 
ued to  perform  the  duties  of  this  position 
until  October  14,  1907,  when  he  was  notified 
by  letter  from  Henry  Clay,  director  of  pub- 
lic safety,  of  his  "dismissal  from  the  posi- 
tion of  superintendent  of  squares,  bureau  of 
city  property,  for  the  betterment  of  the  serv- 
ice, the  same  to  date  from  Thursday,  Octo- 
ber 17,  1907."  Since  the  date  of  this  notice 
the  mayor  and  the  director  of  public  safe- 
ty have  refused  to  recognise  the  plaintiff 
as  a  superintendent  of  squares,  and  he  has 
been  denied  the  right  to  perform  the  duties 
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of  such  position.  On  November  18,  1907, 
Trultt  presented  lils  petition  to  the  court  be- 
low, setting  forth  the  above  facts  and  pray- 
ing for  a  writ  of  alternative  mandamus  to 
compel  the  mayor  and  director  of  public 
safety  to  place  his  name  on  tlie  roll  of  super- 
intendent of  squares,  and  to  recognize  him  as 
a  superintendent  of  squares  of  the  city,  al- 
leging as  reasons  therefor  that  "he  has 
been  unlawfully  and  Illegally  refused  the 
right  to  act  as  superintendent  aforesaid  by 
said  Henry  Clay,  director  aforesaid,"  and  be- 
cause the  mayor  and  director  "have  failed 
and  refused  to  recognize  and  cause  to  be 
recognized  your  petitioner  as  superintendent 
of  squares  aforesaid."  TO  this  writ  the 
defendants  made  return  and  filed  an  an- 
swer. The  answer,  lilie  the  petition,  con- 
tains many  irrelevant  and  immaterial  aver- 
ments which  need  not  be  noticed  in  dispos- 
ing of  the  case.  The  answer  concedes  the 
appointment  and  service  of  the  plaintiff  as 
superintendent  of  squares  in  the  city  as 
alleged  in  the  petition.  It  denies,  however, 
that  he  performed  his  duties  according  to 
law  and  the  rules  of  the  department  of 
public  safety,  and  avers  certain  causes  which 
are  alleged  to  be  sufficient  to  justify  the 
plaintiff's  removal  from  office.  It  further 
avers  that  the  notice  given  by  Director  Clay 
to  the  plaintiff  was  in  full  compliance  with 
the  act  of  assembly  regulating  the  dismissal 
of  employes,  from  the  civil  service;  and 
"that  the  said  letter  contains  and  is  a  writ> 
ten  statement  of  the  reasons  for  the  dismiss- 
al of  the  said  petitioner  from  the  said  of- 
fice." The  answer  further  avers  that,  if  the 
court  should  be  of  opinion  that  the  reasons 
for  dismissal  were  not  sufficiently  explicit, 
the  action  upon  the  petition  would  be  without 
practical  effect,  inasmuch  as  ample  causes 
for  the  dismissal  of  the  plaintiff  from  the 
office  and  reasons  therefor  exist.  The  learn- 
ed court  below  awarded  a  writ  of  peremptory 
mandamus.  President  Judge  Willson  filing 
a  clear  and  convincing  opinion,  which  amply 
vindicates  the  correctness  of  his  conclusion. 
The  Legislature  of  Pennsylvania  passed 
an  act,  approved  March  5,  1006  (P.  L.  83), 
entitled  "An  act  to  regulate  and  Improve  the 
civil  service  of  the  cities  of  the  first  class 
in  the  commonwealth  of  Pennsylvania,  mail- 
ing violation  of  its  provisions  to  be  a  mis- 
demeanor, and  providing  penalties  for  viola- 
tions thereof."  The  act  is  very  compre- 
hensive, and  contains  ample  provisions  regu- 
lating the  subject  indicated  in  its  title.  It 
provides  that  appointments  to  and  promo- 
tions in  the  civil  service  of  cities  of  the  first 
class  shall  only  be  made  according  to  quali- 
fications and  fitness,  to  be  ascertained  by 
examination,  which  so  far  as  practicable 
shall  be  competitive.  No  officer,  clerk,  em- 
ploye, or  laborer  In  the  civil  service  of  the 
city  government  can  be  ^ippointed,  transfer- 
red, reinstated,  promoted,  or  discharged  In 
any  manner  or  by  any  means  other  than 
those   provided   In   the  act.     Penalties   are 


prescribed  for  violations  of  Its  provisions. 
The  act  was  manifestly  Intended  to  makt 
full  provision  for  the  appointment  and  dis- 
charge of  officers  and  empioyC'S  In  the  civil 
service  of  the  city,  and  to  definitely  prescriiie 
the  manner  of  exercising  such  authority,  as 
well  as  to  protect  faithful  and  efficient  ap- 
pointees against  removal  for  a  political,  re- 
ligious, or  other  Insufficient  cause.  Prior  to 
the  present  act  dismissals  from  the  civil 
service  of  Philadelphia  were  regulated  by 
the  act  of  June  1,  1885  (P.  L.  37),  which 
provided,  inter  alia,  that  "the  directors  or 
chief  officers  of  departments  may  by  writ- 
ten order  giving  their  reasons  therefor, 
remove  or  suspend  subordinate  officers  and 
clerks,  provided  the  same  Is  not  done  for 
political  reasons";  and  that  "no  policem.in 
or  fireman  shall  be  dismissed  *  ••  ex- 
cept by  the  decision  of  a  court  and  a  trial 
upon  charges  with  plain  specifications  and 
the  right  of  the  accused  to  be  present  with 
sworn  witnesses."  The  restriction  or  Ilmi- 
tation  placed  upon  the  removal  or  dismiss- 
al of  an  officer  or  employ^  from  the  civil 
service  of  the  city  Is  contained  In  section  20 
of  the  act  of  1906,  which  is  as  follows :  "Ko 
officer,  clerk,  or  employ^  in  the  competitive 
class  or  In  the  noncompetitive  class  of  the 
clasBifled  civil  service  of  any  city  of  the  first 
class,  who  shall  have  been  appointed  under 
the  provislMis  of  this  act,  or  of  the  rules 
made  pursuant  thereto,  shall  be  removed, 
discharged,  or  reduced  In  pay  or  position 
except  for  just  cause,  which  shall  not  be 
religious  or  political.  Further,  no  such  of- 
ficer, clerk  or  employe,  shall  be  removed, 
discharged  or  reduced,  except  as  provided 
In  section  8  of  this  act,  until  be  shall  have 
been  furnished  with  a  written  statement  of 
the  feasons  for  such  action,  and  been  al- 
lowed to  give  the  removing  officer  such  writ- 
ten answer  as  the  person  sought  to  be  re- 
moved may  desire."  The  same  section  pro- 
vides— manifestly  to  show  the  public  that 
the  dismissal  has  been  for  a  sufficient  cause 
— that  "In  every  case  of  such  removal  or 
reduction  a  copy-  of  the  statements  of  rea- 
sons therefor,  and  of  the  written  answer 
thereto,  shall  be  furnished  to  the  civil  serv- 
ice commission,  and  entered  upon  its  public 
records."  By  section  27  of  the  act  it  is  pro- 
vided that  all  officers  or  employes  In  the 
service  of  the  city  on  March  1,  190C,  shall 
be  construed  to  have  been  appointed  under 
Its  provisions,  and  shall  hold  their  offices 
In  accordance  therewith. 

The  only  question  for  consideration  raised 
by  the  pleadings  in  this  case  Is  whether  Di- 
rector Clay  complied  with  the  act  of  1900 
In  dismissing  the  plaintiff  from  his  position 
of  superintendent  of  squares.  The  Legisla- 
ture had  the  power  to  pass  the  act  In  qnes- 
tion  and  legislate  upon  the  subject  (Common- 
wealth V.  Black,  201  Pa.  433,  50  AU.  loos'*. 
and  hence  officials  appointing  to  or  removing 
from  office  or  employment  are  required  to 
comply  strictly  with  the  provisions  of  the 
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statute.  It  may  be  suggested  that  neither 
the  court  nor  the  ofUcials  In  whom  is  lodged 
the  power  of  appointment  and  removal  can 
liave  any  concern  with  the  policy  of  the  law 
or  the  reasons  for  Its  enactment  Those  are 
questions  which  are  solely  for  legislative  con- 
sideration, and  neither  the  court  nor  the  of- 
ficials can  be  permitted  to  question  or  deny 
the  authority  of  the  Legislature  to  pass  upon 
and  determine  them.  The  duty  of  the  of- 
ficer In  appointing  to  or  dismissing  from  the 
service  of  the  city  is  to  comply  with  the" 
statute,  and  in  good  faith  yield  obedience  to 
its  provisions,  so  that  the  intention  of  the 
Legislature  may  be  fully  carried  out.  The 
l)urpo3e  of  the  Legislature  In  passing  the  act 
wiis,  as  its  title  shows,  "to  regulate  and  Im- 
prove the  civil  service  of  the  cities"  to  which 
It  applies,  and  thereby  obtain  for  the  city 
faithful  and  efficient  employes,  and  protect 
them  from  removal  for  religious  or  political 
reasons.  'Legislation  of  a  similar  character 
has  been  enacted  by  the  federal  Congress  and 
by  the  Legislatures  of  nearly  every  state  of 
the  Union.  It  unquestionably  has  the  ap- 
proval of  the  best  thought  of  the  present  day, 
and  we  have  recently  so  declared  In  Com- 
monwealth V.  Black,  201  Pa.  433,  50  Atl. 
IOCS.  In  that  case  we  said  (page  433  of  201 
Pa.,  page  1008  of  50  Atl.):  "It  is  undeniable 
that  mueh  of  the  best  recent  thought  devoted 
to  municipal  government  tends  to  the  elimina- 
tion of  politics  and  personal  Influences  from 
consideration,  and  the  establishment,  as  far 
as  practicable,  of  a  tenure  of  good  behavior 
for  ail  subordinate  and  nonpolitlcal  posi- 
tions." 

Recurring  now  to  the  question  to  be  de- 
cided In  this  case,  it  is  to  be  observed  that 
the  act  of  1906  provides  that  an  officer  or 
employe  of  the  city  shall  not  be  discharged 
"except  for  just  cause,  which  shall  not  be 
religious  or  political."  Here  Is  an  e.\pllclt 
denial  by  the  Legislature  of  the  right  to  re- 
move any  employe  of  the  city  except  for  the 
cause  named  In  the  act.  So  long  as  the  em- 
ploye Is  without  that  exception,  he  Is  Im- 
mune from  dismissal  by  any  superior  officer. 
The  only  ground  which  authorizes  a  removal 
from  the  service  is  a  "Just  cause,"  and  before 
the  employe  can  be  deprived  of  his  position 
that  must  t»e  made  to  appear.  The  whim  or 
caprice  of  the  superior  officer  is  entirely  in- 
adequate to  justify  his  action  Ib  dismissing 
an  employe  from  the  city's  service.  The  cause 
sufficient  to  warrant  a  removal  must  be  per- 
sonal to  the  employe,  and  such  as  to  render 
him  unfit  for  the  position  which  he  occupies. 
City  of  Rockford  v.  Compton,  115  111.  App. 
406.  The  statute  denies  specifically  the  right 
to  remove  for  any  religious  or  political  cause. 
The  cause  must  be  substantial,  and  one  which 
affects  the  efficiency  of  the  employe  and  the 
good  of  the  service.  Until  such  "just  cause" 
has  been  made  to  appear,  the  act  of  1006  is  a 
complete  barrier  to  the  dismissal  of  the  em- 
ploye. The  statute  not  only  requires  that 
a  Just  cause  shall  exist  to  Justify  the  removal 


of  an  employe,  but  it  provides  the  way  In 
which  the  incompetent  or  Inefficient  employ^ 
shall  be  discharged.  No  officer  or  employe 
shall  be  removed,  says  the  act,  "until  he 
shall  have  been  furnished  with  a  written 
statement  of  the  reasons  for  such  action, 
and  been  allowed  to  give  the  removing  offi- 
cer such  written  answer  as  the  person  sought 
to  be  removed  may  desire."  This  language 
Is  explicit,  and  not  to  be  misunderstood.  It 
Is  an  emphatic  declaration  by  the  Legislature 
prohibiting  the  removal  of  any  employe  ex- 
cept as  authorized  by  Its  provisions.  Before 
the  removing  officer  exercises  his  authority 
to  dismiss  the  employe  the  former  must  give 
to  the  latter  a  written  statement  of  the  rea- 
sons for  his  Intended  action.  In  other  w^onls, 
the  officer  must  state  specifically,  in  writing, 
the  cause  or  causes  of  the  unfitness  or  in- 
competency of  the  employe  to  perform  the 
duties  of  his  appointment.  He  must  desig- 
nate wherein  the  employe  Is  incompetent  to 
perform  the  service  or  Is  unfaithful  In  the 
performance  of  his  duties.  This  is  a  condi- 
tion precedent.  Imposed  by  the  statute,  t>e- 
fore  the  removing  officer  can  dismiss  the  em- 
ploye from  the  service.  It  is  mandatory, 
and  the  failure  of  the  officer  to  observe  this 
provision  of  the  act  will  render  the  employe's 
removal  as  abortive  as  If  no  cause  had  been 
assigned.  The  purpose  of  the  statute  In  re- 
quiring a  written  statement  of  the  reasons 
for  dismissing  the  employe  Is  that  he  may 
have  an  opportunity  to  meet  and  refute  the 
allegations  of  Incompetency,  unfitness,  or  un- 
faithfulness alleged  against  him,  and  thereby 
prevent  his  removal.  Not  only  must  the  re- 
moving officer  assign  his  reasons  In  writing 
for  his  intended  action  In  dismissing  the  em- 
ploye, but,  before  acting,  he  must  also  give 
to  the  employe  an  opportunity  to  answer  the 
charges  preferred  against  him.  If  he  can 
satisfactorily  answer  the  reasons  assigned 
for  his  removal,  and  thereby  show  that  there 
is  no  just  cause  for  his  dismissal  from  the 
city's  service,  the  removing  officer  is  pre- 
vented by  the  statute  from  dismissing  him 
from  the  service.  If  the  employe  in  his  an- 
swer to  the  specifications  of  Incompetency  or 
unfitness  fail  to  meet  and  refute  the  charges 
contained  in  the  written  statement  furnished 
him  by  the  removing  officer,  there  vyill  then 
exist  a  "Just  cause"  for  his  dismissal,  and 
the  statute  authorizes  the  removing  officer  to 
discharge  him  from  the  city's  service.  The 
statute,  therefore,  provides  explicitly  that  an 
employe  can  only  be  removed  for  just  cause, 
and  in  equally  plain  terras  regulates  the  man- 
ner In  which  the  dismissal  must  be  accom- 
plished. 

The  dismissal  of  Truitt  from  the  city's 
service  was,  as  we  have  seen,  by  the  letter  of 
Director  Clay,  written  October  14,  1907,  The 
only  reason  assigned  for  the  director's  action 
was  "for  the  betterment  of  the  service."  It 
Is  apparent,  we  think,  that  the  reason  assign- 
ed by  the  director  was  not  such  "a  written 
statement  of  the  reasons"  for  his  action  as 
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the  statute  reqnlres.  The  reason  assigned  Is 
general,  vague,  and  indefinite,  and  wholly 
falls  to  meet  the  requirements  of  the  statute. 
It  Is  true,  as  claimed  by  defendants,  that  it  ia 
the  reason  that  was  assigned  by  some  of  the 
predecessors  of  the  present  incumbent  in  the 
office  of  director  of  public  safety,  but  that  is 
no  argument  In  its  favor  or  justification  for 
its  use  under  the  civil  service  act  of  1908. 
Snch  a  reason  defeats  the  very  purpose  of  the 
act  Itself,  which  unquestionably  was  to  pro- 
tect a  faithful  and  efficient  employ^  from  re- 
moval for  a  political,  religions,  or  other  in- 
sufficient cause.  It  denies  the  employ^  an 
opportunity  to  answer  his  accusers,  by  falling 
to  disclose  the  accusations  against  him.  How 
to  he  to  make  a  "written  answer"  to  the 
charges  of  unfitness  or  inefficiency,  as  requir- 
ed by  the  act,  if  the  charges  against  him  are 
not  specifically  set  forth  in  the  statement  fur- 
nished by  the  removing  officer?  The  allega- 
tion that  the  dlsmlesal  is  for  "the  betterment 
of  the  service"  Is  simply  the  declaration  of 
the  removing  official,  and  In  no  sense  is  It 
a  written  statement  of  the  reasons  for  remov- 
al within  contemplation  of  the  civil  service 
act  In  passing  upon  a  similar  reason  assign- 
ed for  removing  certain  officers  under  the 
civil  service  law  of  the  federal  government, 
Jackson,  J.,  in  Butler  v.  White  (C.  C.)  83  Fed. 
578,  said:  "Now,  U  seems  to  me  no  grounds 
have  been  shown  for  their  removal,  except 
'for  the  good  of  the  public  service.'  This  is 
a  reason  that  was  employed  by  the  officers  of 
the  government,  when  they  desired  to  remove 
any  one  that  was  obnoxious  to  them,  long 
prior  to  the  passage  of  the  civil  service  act 
It  is  too  general,  vague,  and  indefinite  to  au- 
thorize the  removal  of  an  officer  under  exist- 
ing law.  By  the  other  terms  and  provisions 
of  the  rule  Just  referred  to,  he  has  to  be  con- 
fronted with  the  charges  that  are  made 
against  bim,  and  to  have  full  notice,  and  an 
opportunity  to  make  defense."  The  demurrer 
to  the  answer  admits  the  truth  of  the  facts 
well  pleaded,  but  not  facts  immaterial  or  ir- 
relevant to  the  Issue.  Whether  the  plaintiff 
was  Justly  open  to  the  charges  made  against 
him  is  not  involved  in  this  litigation,  and 
hence  was  improperly  averred  In  the  defend- 
ants' answer.  Under  the  well-established  rules 
of  pleading  he  was  not  required  to  deny,  and 
was  clearly  right  in  not  denying,  the  truth  of 
the  charges  contained  In  the  answer.  The 
application  for  the  mandamus  and  reinstate- 
ment was  based  upon  the  avermoit  in  the  pe- 
tition that  the  plaintiff  was  not  furnished  a 
statement  of  the  reasons  for  his  dismissal 
and  given  an  opportunity  to  answer  them,  as 
required  by  the  act  of  1006.  The  answer  of 
the  defendants  should  have  adbiltted  or  de- 
nied the  averment  in  the  petition,  and  the 
demurrer  admitted  only  such  facts  in  the  an- 
swer as  were  material  and  relevant  to  that 
issue. 

It  is  contended  by  the  defendants  that  a 
peremptory  mandamus  should  not  be  awarded 
to  reinstate  the  platatifl  in  bis  position,  be- 


cause the  answer  to  tbe  alternative  writ  dis- 
closes a  sufficient  cause  for  the  plaintiff's  dis- 
missal from  the  service,  and,  further,  that 
his  reinstatement  would  have  no  practical 
effect,  inasmuch  as  the  director  could  Inune- 
diately  dismiss  him.  This  position  is  wholly 
untenable.  The  plaintiff  is  asserting  a  right 
conferred 'upon  him  by  an  act  of  the  Legisla- 
ture. He  claims,  and  tbe  pleadings  disclose, 
that  he  was  dismissed  from  the  service  of  the 
city  in  direct  violation  of  tbe  cItU  service  act 
of  1906.  His  application  to  the  court  for  a 
mandamus  requiring  his  reinstatement  is  bas- 
ed ui>on  the  ground  that  be  was  unlawfully 
dismissed  from  the  service,  and  therefore  be 
should  be  reinstated.  It  is  not  an  answer  to 
the  alternative  writ  for  the  defendants  to 
aver  that  the  plaintiff  was  guilty  of  conduct 
which  would  warrant  his  removal.  The  stat- 
ute provides  that  the  cause  shall  be  properly 
assigned  and  furnished  bim  by  the  removing 
officer  before  his  removal,  and  that  he  be  giv- 
en an  opportunity  to  answer.  It  is  not  soffi- 
dent  for  the  removing  officer  to  dismiss  an 
employ^  from  the  service  without  aralgnlng 
a  cause,  and,  when  subsequently  brought  into 
court  on  a  demand  for  his  reinstatement,  to 
assign  the  cause.  The  statute  does  not  so 
provide,  and  hence  the  court  cannot  sustahi 
such  an  answer  by  the  removing  officer  to  an 
alternative  writ  of  mandamus.  Until  tbe 
employe  has  been  confronted  with  the  charge, 
and  has  been  afforded  an  opportunity  to  gire 
a  written  answer,  the  removing  officer  can- 
not declare  that  a  Just  cause  of  removal  ex- 
ists. 

The  other  reason  assigned  by  the  defend- 
ants, that  It  win  be  a  vain  thing  for  tbe 
court  to  reinstate  the  plaintiff  t>ecause  suffi- 
cient reasons  for  his  removal  exist  and  tbe 
director  will  remove  him.  Is  also  withoat 
merit  To  sustain  that  proposition  we  must 
bold  that  Director  Clay  and  his  superior  of- 
ficer,'the  mayor,  will  discharge  the  plaintiff 
regardless  of  the  sufficiency  of  his  answer  and 
explanation  of  tbe  charges  preferred  against 
him.  This  would  be  a  palpable  violation  of 
the  statute  and  of  tbe  oath  of  ofllce  of  botb 
officers.  We  will  not,  therefore,  assume  for 
one  moment  that  those  officials,  when  judlciel- 
ly  advised  of  tbe  proper  interpretation  of  tbe 
civil  service  act  will  not  obey  its  command. 
When  Director  Clay  furnishes  the  plaintiff  a 
written  statement  of  the  reasons  for  the  pro- 
posed removal,  the  latter  will  have  an  op- 
portunity to  reply.  It  will. then  be  the  duty 
of  tbe  director  to  make  an  investigation,  and 
determine  whether  the  accusations  against 
the  officer  or  employ^  are  well  founded  or 
groundless.  He  cannot,  as  a  matter  of  coarse, 
discharge  him.  He  must  act  upon  the  facts 
as  they  are  made  to  appear  to  him ;  and,  if 
the  plaintiff  meets  and  refutes  tbe  charges 
against  him,  the  duty  of  the  director  is  to 
retain  the  plaintiff  In  the  service  of  the  city. 
If  tbe  charges  are  shown  to  be  true,  it  is  then 
equally  the  duty  of  the  director  to  remove  the 
plaintiff  and  protect  the  city  against  an  ineffl- 
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«lent  or  nntalthful  employ&  The  argnment, 
therefore,  of  the  defendants'  counsel,  that  the 
reinstatement  of  the  plaintiff  will  be  vain 
because  the  director  will  at  once  dficharge 
him,  reflects  upon  the  director  as  an  ofllcer; 
and.  If  we  were  to  so"  hold,  we  would  be  as- 
suming that  the  director  would  not  In  good 
faith,  and  as  required  by  his  official  oath,  make 
a  full  and  fair  investigation  of  the  charges 
preferred  against  the  plaintiff,  and  base  his 
subsequent  action  in  removing  or  refusing  to 
remove  him  solely  upoq  the  facts  as  disclosed 
by  the  Investigation.  The  statute  Imposes 
this  duty  upon  the  director,  and  we  cannot 
assume  that  It  will  not  in  good  faith  be  per- 
formed. 

We  are  of  opiaion  that  the  plaintiff  was  11- 
I^ally  removed  from  his  position  as  superin- 
tendent of  squares  in  the  city  of  Philadelphia, 
and  that  the  court  below  was  right  in  issuing 
a  peremptory  writ  of  mandamus  requiring 
the  defendants  to  reinstate  him  in  the  posi- 
tion from  which  he  was  removed. 

The  Judgment  is  affirmed. 

ELKIN,  J.  (concurring).  In  the  considera- 
tion of  this  case  it  should  not  be  overlooked 
that  the  puriwse  of  all  civil  service  laws  Is 
to  promote  efficiency  in  the  public  service, 
and  the  test  of  the  merit  of  the  system  must 
be  increased  efficiency  in  the  discharge  of  pub- 
lic duties.  Competency  and  faithfulness  are 
essential  to  good  service,  and  those  who  claim 
the  protection  of  the  civil  service  act,  as  well 
as  those  who  enforce  its  provisions,  are  equal- 
ly bound  b;  the  spirit  and  purpose  of  Its  enact- 
ment. It  will  not  do  to  bold  an  official  at  the 
bead  of  a  department,  clothed  with  the  power 
to  appoint  and  dismiss  employes,  to  the  strict- 
est compliance  with  eVery  requirement  of  the 
act,  and  at  the  same  time  permit  the  em- 
pIoy€  to  exercise  the  widest  latitude  in  the 
performance  of  his  duties.  Good  faith  and 
honest  purpose  on  the  part  of  an  officer  in- 
trusted with  the  supervision  of  any  branch 
of  government  are  always  presumed  until  the 
contrary  Is  made  to  appear.  In  the  adminis- 
tration of  civil  service  laws  something  must 
be  left  to  the  sound  discretion  of  those  au- 
thorized to  enforce  the  same.  Every  subordi- 
nate should  l>e  respectful  and  faithful  to  his 
superior  officer,  and  should  manifest  a  will- 
ingness to  perform  his  duties  as  directed.  It  is 
the  duty  of  the  head  of  a  department  to  di- 
rect the  manner  in  which  the  work  of  his  de- 
partment shall  be  done,  and  ability  and  will- 
ingness on  the  part  of  the  subordinate  to  do 
the  work  as  directed  are  essential  require- 
ments of  efficient  service.  Nothing  could  be 
more  demoralizing  to  the  public  service  than 
Insubordination  and  disloyal  indifference  by 
the  subordinate  In  the  discharge'  of  duties  di- 
rected by  the  superior  officer.  In  the  con- 
struction and  enforcement  of  civil  service 
statutes  these  essential  requirements  of  any 
efficient  system  of  government  should  have 
due  consideration.  Civil  service  laws  may, 
and  in  many  Instances  no  doubt  do,  prevent 


abuses  In  the  employment  and  dismissal  of 
public  officials,  but,  after  all,  the  efficiency 
of  the  service  depends  upon  the  integrity, 
faithfulness,  and  capacity  of  the  individuals 
who  perform  the  service,  and  these  are  per- 
sonal qualities  which  cannot  be  given  any 
one  by  legislation,  nor  can  any  act  of  assem- 
bly make  a  man  efficient  If  nature  or  personal 
habits  have  otherwise  decreed.  And  It  does 
not  necessarily  follow  that  educational  qual- 
ifications are  always  the  best  test  of  efficiency 
in  the  discharge  of  public  duties.  While 
scholastic  attainments  are  always  desirable, 
manly  attributes  and  personal  qualities  fre- 
quently count  for  much  more.  Hence  it  ap- 
pears to  me  that  the  head  of  a  department, 
having  the  power  of  dismissal,  should  be  per- 
mitted, in  assigning  a  Just  cause  for  removal 
under  the  twentieth  section  of  the  act  of  1906, 
under  which  this  proceeding  was  Instituted, 
to  take  into  consideration  the  moral  charac- 
ter, the  personal  qualifications,  the  fitness, 
and  all  other  qualities  of  the  employe  which 
affect  the  efficient  and  proper  and  decent 
discharge  of  his  duties.  It  is  true  the  act  I|i 
question  does  provide  that  no  officer,  clerk, 
or  employe  shall  be  removed,  discharged,  or 
reduced  until  he  shall  have  been  furnished 
with  a  written  statement  of  the  reasons  for 
such  action,  and  shall  have  been  allowed  to 
give  the  removing  officer  such  written  answer . 
as  he  may  desire  to  make.  I  agree  that  the 
reason  assigned  in  the  present  case  was  too 
general  and  indefinite  to  meet  the  require- 
ments of  the  statute,  and  therefore  concur  in 
the  conclusion  reached  by  the  court  below  and 
here.  While  there  is  much  force  In  the  sug- 
gestion that  the  error  In  this  case  is  only 
technical,  and  that  the  situation  is  not  of  the 
character  to  demand  intervention  by  the 
strong  arm  of  the  law'  in  the  nature  of  a 
writ  of  mandamus,  on  the  whole,  however,  it 
seems  to  me,  the  integrity  of  the  statute  and 
the  rights  of  the  parties  will  be  better  pre- 
served and  protected  by  Insisting  upon  a 
strict  compliance  with  the  Initial  step  taken 
in  a  case  of  removal,  to  wit,  a  written  state- 
ment containing  the  reasons  assigned  for  such 
action.  The  record  discloses  that  the  only 
error  committed  by  the  removing  officer  in 
the  case  at  bar  was  failure  to  specify  In  his 
written  statement  the  real  cause  or  causes 
which  actuated  him  in  making  the  removal. 
When  this  Is  done,  as  we  have  no  doubt  It 
will  be  if  the  facts  subsequently  set  up  are 
true,  a  Just  cause  of  removal  will  be  shown 
to  exist,  and  it  would  not  only  be  the  right 
of  the  director  to  remove,  but  it  would  be 
his  duty  to  do  so.  There  is  nothing  in  the 
record  to  show  that  the  director  did  not  act 
in  the  utmost  good  faith,  or  that  the  real 
facts  in  the  case  did  not  Justify  a  removal. 
Followbig  a  precedent  in  his  department,  he 
assigned  as  a  reason  for  dismissal  "the  better- 
ment of  the  service,"  which  we  all  agree  Is 
not  sufficient  under  the  requirements  of  the 
act  of  1906,  and  for  this  reasons  the  Judg- 
ment is  affirmed. 
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MITCHELL,  C.  J.  (dissenting).  I  agree 
entirely  In  the  view  of  the  learned  judge 
below  and  this  court  that  the  removal  of  the 
relator,  failing  to  comply  with  the  statute, 
was  not  valid.  But  I  do  not  see  that  under 
the  admitted  facts  the  court  Is  required  to 
reinstate  him  in  office.  The  reason  assigned 
for  removal,  as  appears  In  the  opinion  of  the 
court,  was  insufficient,  but  the  actual  causes, 
as  they  are  set  forth  In  the  answer  of  the 
director,  are  ample.  When  these  causes  yrere 
stated  in  the  director's  answer  they  might 
have  been  denied,  and  naturally  would  have 
been  if  they  were  false.  But  they  were  de- 
murred to,  and  thereby  confessed  to  be  true. 
A  demurrer,  of  course,  admits  only  facts  that 
are  well  pleaded,  but  the  rules  of  pleading 
cannot  be  strictly  appHc<l  to  anomalous  and 
exceptional  proceedings  like  those  under  the 
statute  in  question.  The  natural  thing  for  a 
man  to  do  when  charges  are  made  which  are 
not  true  is  to  deny  them  promptly.  But  this 
relator  made  no  such  denial  for  a.  month,  and 
then,  the  contest  having  begun,  and  having 
put  himself  In  the  hands  of  counsel,  he  was 
allowed  to  make  a  legal  confession  that  the 
charges  were  true.  It  can  hardly  be  assumed 
that  able  counsel  would  have  advised  this 
course  unless  informed  by  their  client  that  a 
denial  could  not  be  made,  or  If  made  would 
not  bear  investigation. 

It  thus  appears  that  If  reinstated  the  re- 
lator will  be  Immediately  liable  to  removal 
again  for  conclusive  reasons.  To  require 
reinstatement  under  such  circumstances  Is  a 
vain  and  useless  thing,  which  the  law  com- 
pels no  man  to  do.  "While  the  propriety  of 
the  writ  as  a  remedy  for  the  wrongful  amo- 
tion of  a  municipal  officer  Is  clearly  estai)- 
llshed,  the  relief  will  be  withheld  when  it  Is 
either  admitted  by  the  party  or  is  apparent 
from  the  return  that.  If  restored  to  his  fran- 
chise, be  Is  liable  to  be  again  Immediately 
removed  for  the  same  cause."  High  on  Ex- 
traordinary Remedies,  §  410.  As  it  Is  appar- 
ent In  this  case  that  the  removal  of  the  re- 
lator, though  Irregular  In  method,  was  right 
tn  substance,  I  would  refuse  a  reinstatement 


(221  Pa.  298) 

COMMONWEALTH  v.  EMMERS. 

(Supreme  Court  of  Pennsylvania.     May  11, 
1908.) 

1.  Constitutional  Law  —  Deprivation  op 
Pbopkkty— Due  Phockss  of  I^aw. 

Act  April  22,  liKCy  (P.  T,.  2(!0),  prohibiting 
the  dLscharRe  of.  sewage  into  the  waters  of  the 
state,  is  not  violative  of  the  foiirtcentli  amend- 
ment of  the  federal  Constitution,  prohibiting 
the  abridgment  ot  the  privilcses  and  immiinitiea 
of  citizens,  and  deprivation  of  property  witliout 
due  proccs.s  of  law. 

2.  Same— Equai,  PnoncrrioN  or  Laws. 

Act  April  22,  l!)l).")  (P.  L.  2iiO),  proliibitinj 
the  di»chars<>  of  <i'rt:>in  kinds  of  si'w.-ijre  into 
the  watera  of  the  state,  was  not  unconstitutional 
as  a  deprivation  of  the  equal  protection  of  the 
laws,  in  that  it  permitted  water  from  coal  mine.i 
or  tanneries  and  the  sewage  from  any  pnblic 
sewer  system  maintained  and  owned  by  any  mu- 


nicipality in  operation  and  discharging  sewage 
•into  any  of  the  waters  of  the  state  at  the  time 
of  the  passage  of  the  act  to  continue  to  flow 
into  such  waters,  and  at  the  same  time  prohibit- 
ed individuals,  private  corporations,  and  com- 
panies to  di-scharge  into  the  waters  sewage  of 
the  prohibited  character. 

3.  Same— Privileges  and  Immunities  or  Cit- 
izens OP  United  States— Waters  and  Wa- 
ter Courses— I*ou,uTioN  or  Stream. 

The  alleged  right  of  a  riparian  proprietor 
to  pollute  a  stream  flowin?  over  his  land  or 
along  the  boundary  thereof  is  not  a  privilege  or 
immunity  which  he  enjoys  as  a  citizen  of  the 
United  States,  as  di.stinguished  from  those  of  a 
citizen  of  the  state  in  which  the  land  and  stream 
are  situated. 

4.  Same  —  Deprivation  of  Propertt  —  Due 
Process  of  I>aw— Appeal  from  Action  of 
Health  Officer. 

The  right  of  appeal  to  the  court  of  com- 
mon pleas  conferred  by  Act  April  22,  I'MS  (P, 
L.  200),  prohibiting  the  discharge  of  certain 
sewage  into  the  waters  of  the  state,  to  any  per- 
son aggrieved  by  the  action  of  the  health  com- 
missioner under  such  act,  constitutes  due  proce^ 
of  law  within  the  fourteenth  amendment  of  the 
federal  Constitution,  prohibiting  any  state  from 
abridging  the  privileges  or  immunities  of  citizens 
of  the  United  States,  or  depriving  them  of  prop- 
erty without  due  process  of  law. 

[Ed.  Note. — For  other  dt'finitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2227-2256;  vol.  8,  p. 
7644.] 

5.  Same  —  Equal  Protection  of  Laws  — 
Classification  of  Subjects— "Sewage." 

Act  April  22,  1900  (P.  L.  260),  prohibits 
the  discbarge  of  certain  sewage,  defined  as  an; 
substance  containing  any  waste  products  or  ex- 
crementitious  or  other  discharges  from  the  bodies 
Of  human  beings  or  animals,  into  the  waters  of 
the  slate,  but  permits  tlie  waters  of  coal  mines 
and  tanneries  and  the  sewage  from  public  sewer 
systems  owned  and  maintained  by  municipaliiiis 
in  operation  prior  to  the  act  to  l>e  discharged  in- 
to the  streams  as  before.  Held,  that  such  clas- 
sification was  based  on  a  substantial  distinction 
having  a  reasonable  relation  to  the  subject-mat- 
ter of  legislation,  and  the  making  of  such  classi- 
fication was  therefore  within  the  discretion  of 
the  Legislature. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  04."i7-(;4o8.J 

6.  Same— Police  Power. 

The  privilege  of  discharging  obnoxious  sew- 
age into  the  waters  ot  the  state  is  witfam  the 
police  power  of  the  state,  which  has  power  to 
provide  that  it  shall  not  be  exercised  by  private 
individuals,  but  only  by  the  state  or  its  govern- 
mental agents  or  municipalities  acting  under  the 
state's  control. 

7.  Statutes— Local  and  Special  Legisla- 
tion—Special OB  Exclusive  Privileges  to 

COBPOKATIOKS. 

Act  April  22,  1905  (P.  L.  2C0),  prohibiting 
the  discharge  of  certain  sewage  into  the  waters 
of  the  state,  but  permitting  sewage  from  any 
public  sewer  s.vstem  maintained  and  owned  by 
any  municipality  in  operation  and  discharging 
sewage  into  such  waters  at  the  time  of  the  pas- 
sage of  the  act  to  continue  to  flow  into  them,  is 
not  invalid  as  a  local  or  special  law  granting  a 
special  9r  exclusive  privilege  to  any  corjwration, 
association,  or  individual,  in  violation  of  Const, 
art  3,  §  7. 

8.  Same— SlfXiciPAL  Corporations. 

Municipalcoriiorations  are  not  yitliin  Cou>t. 
art.  ;!.  §  7,  d'.larin;?  that  the  r.<'sis!<iture  shall 
not  puss  any  loral  or  sjH'cial  law  granting  any 
sni"!  li  or  exclusive  privilege  or  immunity  to  any 
corporation,  assooiatiiiu,  or  individual,  but  are 
witliiu  the  clause  prohibiting  the  passing  of  any 
local  or  special  law  regulating  the  affairs  of 
cities,  etc. 
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Appeal  from  Superior  Court. 

Edward  Emmers  was  couvicted  of  discharg- 
ing sewage  Into  the  Schuylkill  river,  and  he 
appeals.    Afhrmed. 

The  following  Is  the  opinion  of  Porter,  J., 
of  the  court  below: 

"The  defendant  was  indicted  and  convicted 
under  the  provisions  of  Act  April  22,  1005  (P. 
Ia.  200),  entitled,  'An  act  to  preserve  the  puri- 
ty of  the  waters  of  the  state,  for  the  protec- 
tion of  the  public  health,'  of  the  offense  of 
discharging  sewerage  into  the  Schuylkill  riv- 
er. The  speclflcatlons  of  error  raised  but 
two  questions:  Does  the  statute  under  which 
the  defendant  was  convicted  violate  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  'No  state 
shall  make  or  enforce  any  law  which  sliall 
abridge  the  privileges  or  Inunnnlties  of  citi- 
zens of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law ;  nor  de- 
ny to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  law'?  Does  the  Stat- 
ute contravene  section  7,  art.  3,  of  the  Consti- 
tution of  Pennsylvania,  which  prohibits  the 
Legislature  from  passing  any  local  or  special 
law,  'granting  to  any  corporation,  associa- 
tion or  Individual  any  special  or  exclusive 
privilege  or  immuni>ty'? 

"The  first  section  of  the  statute  In  question 
defines  the  term  'waters  of  the  state,'  when- 
ever used  in  this  act,  as  including  'all  streams 
and  springs,  and  all  bodies  of  surface  and 
ground  water,  whether  natural  or  artificial, 
within  the  boundaries  of  the  state.'  The  sec- 
ond section  requires  every  municipality,  pri- 
vate corporation,  company,  and  individual  sup- 
plying, or  authorized  to  supply,  water  to  the 
public  within  the  state,  to  file  with  the  com- 
missioner of  health  a  certified  copy  of  the 
plans  and  snrvesrs  of  the  waterworks,  and  a 
description  of  the  source  from  which  the 
supply  of  water  is  derived;  and  forbids  the 
subsequent  use  of  any  additional  source  of 
supply  without  a  written  permit  from  the 
commissioner  of  health.  The  third  section 
forbids  any  municipal  corporation,  private 
corporation,  company,  or  Individual  to  con- 
struct waterworks  for  the  supply  of  water  to 
the  public,  or  extend  the  same,  without  a 
written  permit  to  be  obtained  from  the  com- 
missioner of  health,  if.  In  his  Judgment,  the 
proposed  source  of  supply  appears  to  be  not 
prejudicial  to'  the  public  health.  This  sec- 
tion provides  for  the  filing  of  an  application 
for  the  permit  to  construct  or  extend  such 
waterworks,  with  a  description  of  the  source 
from  which  it  is  proposed  to  derive  the  sup- 
ply, and  gives  to  the  applicant,  in  case  the 
commissioner  of  health  shall  refuse  the  per- 
mit, the  right  to  appeal,  within  30  days,  to 
the  court  of  common  pleas  of  the  county, 
which  court  shall,  after  a  hearing,  make  an 
order  approving,  setting  aside,  or  modifying 
the  decision  of  the  commissioner  of  health,  or 
fixing  the  terms  upon  which  said  iwrmit  shall 


be  granted.  The  sections  of  the  statute  up- 
on which  the  learned  counsel  for  the  appel- 
lant bases  his  argument  that  the  act  offends 
against  the  Constitution  of  the  United  States 
and  the  Constitution  of  Pennsylvania  are  as 
follows: 

"  'Sec.  4.  No  person,  corporation  or  munic- 
ipality shall  place,  or  permit  to  be  placed,  or 
discharge,  or  permit  to  flow  into  any  of  the 
waters  of  the  state,  any  sewerage,  except  aa 
hereinafter  provided.  But  this  act  shall  not 
apply  to  waters  pumped  or  flowing  from  coal 
mines  or  tanneries,  nor  prevent  the  discharge 
of  sewerage  from  any  public  sewer  system, 
owned  and  maintained  by  a  municipality,  pro- 
vided such  sewer  system  was  in  operation 
and  was  discharging  seworage  Into  any  wa- 
ters of  the  state  at  the  time  of  the  passage  of 
this  act.  But  this  exception  shall  not  per- 
mit the  discharge  of  sewerage  from  a  sewer 
system  which  shall  be  extended  subsequent 
to  the  passage  of  this  act.  For  the  purposes 
of  this  act,  sewerage  shall  be  defined  as  any 
substance  that  <»ntalns  any  of  the  waste 
products,  or  excremcntitious  or  other  dis- 
charges from  the  bodies  of  human  beings  or 
animals.' 

"'Sec.  8.  All  individuals,  private  corpo- 
rations, and  companies  that,  at  the  time 
of  the  passage  of  this  act,  are  discharging 
sewerage  into  any  of  the  waters  of  the  state 
may  continue  to  discharge  such  sewerage, 
unless  in  the  opinion  of  the  commissioners  of 
health  the  discharge  of  such  sewerage  may 
become  injurious  to  the  public  health.  If  at 
any  time  the  commissioner  of  health  consid- 
ers that  the  discharge  of  such  sewerage  Into 
any  of  the  waters  of  the  state  may  become  in- 
jurious to  the  public  health,  he  may  order 
the  discharge  of  such  sewerage  discontinued.' 

"  'Sec  9.  Every  individual,  private  corpora- 
tion, or  company  shall  discontinue  the  dis- 
charge of  sewerage  into  any  of  the  waters  of 
the  state,  within  ten  days  after  having  been 
so  ordered  by  the  commissioner  of  health.' 

"The  tenth  section  makes  it  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both, 
to  discharge  sewerage  into  the  waters  of  the 
state  contrary  to  the  provisions  of  this  act 

"  'Sec.  11.  Any  order  or  decision,  under  this 
act  of  the  commissioner  of  health,  or  that  of 
the  Governor,  Attorney  General  and  commis- 
sioner of  health,  shall  be  subject  to  an  appeal 
to  the  court  of  common  pleas  of  the  county 
wherein  the  outlet  of  such  sewer  or  sewer 
system,  otherwise  prohibited  by  this  act  is 
situated ;  and  the  said  court  shall  have  pow- 
er to  hear  said  appeal,  and  may  aiflrm  or  set 
aside  said  order  or  decision,  or  modify  the 
same,  or  otherwise  fix  the  terms,  upon  which 
the  permission  shall  be  granted.  But  the 
order  or  decision  appealed  from  shall  not 
be  suporsccled  t)y  the  appeal,  but  sliall  stand 
until  the  order  of  the  court,  as  above.' 

"The  defendant  is  the  owner  and  operator 
of  a  hosiery  mill,  situated  on  or  near  the 
bank  of  the  Schuylkill  river,  in  Montgomery 
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county,  where  he  employs  from  150  to  200 
men  and  women.  There  are  in  the  mill  nine 
water-closets,  for  the  use  of  these  employes, 
the  Bewerafe  from  all  of  which  Is  hy  a  single 
pipe  conducted  from  the  mill  and  flows  into 
the  waters  of  the  Schuylkill  river.  This 
condition  existed  at  the  time  the  statute  in 
question  became  a  law,  and  the  commissioner 
of  health  on  February  9,  1906,  served  upon 
the  defendant  a  notice  that  this  discharge  of 
sewerage  was  injurious  to  the  public  health, 
and  requiring  that  the  same  be  discontinued 
within  10  days,  as  provided  by  the  eighth  and 
ninth  sections  of  the  statute.  The  defend- 
ants neither  abated  the  nuisance  nor  appeal- 
ed from  the  decision  of  the  commissioner  to 
the  court  of  common  pleas,  as  under  the  pro- 
visions of  the  statute  he  had  the  right  to  do, 
and,  under  the  provisions  of  this  statute,  the 
discharge  of  such  sewerage  into  the  Schuylkill 
river  became,  after  the  expiration  of  10  days, 
unlawful.  The  only  question  is  whether  this 
statute  is  a  valid  exercise  of  legislative  pow- 
er. The  appellant  contends  that  because  the 
statute  permits  water  from  coal  mines  or 
tanneries  and  the  sewerage  from  any  public 
sewer  system  owned  and  maintained  by  a  mn- 
nlclpallty,  provided  such  sewer  system  was  in 
operation  and  was  discharging  sewerage  Into 
any  waters  of  the  state  at  the  time  of  the 
passage  of  the  act,  to  continue  to  flow  Into 
the  waters  of  the  state,  while  forbidding  In- 
dividuals, private  .corporations,  and  compa- 
nies to  discharge  into  the  waters  of  the  state 
sewerage  of  the  character  designated  by  the 
act,  the  law  is  obnoxious  to  the  constitutional 
provisions.  The  only  alleged  privilege  or 
immunity  of  the  appellant  with  which  the 
statute  In  question  could  possibly  interfere 
Is  that  of  discharging  sewerage  from  his 
land  Into  a  stream  which  constitutes  one  of 
its  iMundarles.  The  right  of  the  defendant 
to  navigate  the  waters  of  the  state  remains 
unabated.  Bis  right  to  use  the  water  to  sup- 
ply the  natural  wants  of  those  lawfully  upon 
the  land,  or  to  consume  it  for  manufacturing 
purposes,  is  not  atTected  by  this  legislation. 
The  alleged  right  of  a  riparian  owner  to  pol- 
lute the  waters  of  a  stream  which  flows  over 
his  land,  or  along  the  boundary  thereof,  is 
not  among  the  privileges  and  immunities 
which  belong  to  him  as  a  citizen  of  the  United 
States,  as  distinguished  from  those  of  a  citi- 
zen of  the  state  in  which  the  land  and  the 
stream  are  situated.  This  statute  does  not, 
therefore,  fall  within  the  prohibition  of  the 
first  clause  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  which 
declares  that  'no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
Immunities  of  citizens  of  the  United  States.' 
.  Slaughterhouse  Cases,  83  U.  S.  86,  21  L.  Ed. 
S&i;  Bradwell  v.  Illinois,  83  U.  S.  130,  21  L. 
Ed.  442;  Glozza  v.  Tiernan,  148  U.  S.  657,  13 
Sup.  Ct  721,  37  L.  Ed.  590;  Commonwealth  v. 
Finn,  11  Pa.  Super.  Ct  620. 
"The  appellant  does  not  contend  that  this 


act  violates  the  second  clause,  of  the  four- 
teenth amendment,  which  provides  that,  "nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law,'  and  It  Is  manifest  that  such  conten- 
tion could  not,  If  made,  be  sustained.    The 
ownership   of   riparian   lands  does  not  In- 
volve the  ownership  of  waters  which  flow 
over  or   along  the  margin   of  such   lands. 
The  owner  of  the  land  has  a  right  to  nse 
the  water  for  certain  lawful  purposes,  and 
this  right  Is  a  natural  one.  Inherent  In  tbe 
ownership  of  the  land,  but  he  can  in  no  sense 
be  said  to  have  an  absolute  ownership  ot 
the  water  as  such.    He  has  a  right  to  the 
ordinary  use  of  the  water   of  the  stream 
for  the  purpose  of  supplying   the  natural 
wants,  for  such  things  as  are  necessary  to 
the  preservation  of  life  and  health,  of  those 
occupying  the  land,   even  if  such   uses  re- 
sult   In    a    substantial    diminution    of   the 
stream.     His  right  to  use  the  water  of  tbe 
stream  for  manufacturing  or  other  purposes, 
having  no  necessary  relation  to  the  nse  of 
his  land,  is  limited  to  so  much  of  the  water 
as  will  not  materially  or  sensibly  dlminigh  Its 
quantity.    Hanpf  s  Appeal,  125  Pa.  211,  17 
Atl.  436,  3  L.  R.  A.  636;   Lord  t.  MeadviUe 
Water  Co.,  185  Pa.  122,  19  Atl.  1007,  8  It  E. 
A.  202,  20  Am.  St  Rep.  864 ;  Railroad  Co.  ▼. 
Pottsvllle  Water  Co.,  182  Pa.  418,  38  Atl. 
404;    Filbert  v.  Dechert,  22  Pa.  Super.  Ct 
302.     The  riparian  owner  must  permit  the 
water  to  flow,  subject  to  the  diminution  of 
its  quantity  resulting  from  these  reasonable 
uses,  in  Its  natural  channel,  unpolluted,  to 
lower  riparian  owners  who  take  It  subject 
to  the  same  rights  and  tbe  same   restric- 
tions.   The  erection  of  anything  in  the  upper 
part  of  a  stream  of  water  which  poisons, 
corrupts,   or   renders    It   ofTensIve  and  on- 
wholesome  Is  actionable.    Howell  v.  UcOoy, 
3  Rawle,  256 ;   Wheatley  v.  Chrlsman,  24  Pa. 
298,  64  Am.  Dec.  657;   McCallum  v.  German- 
town  Water  Co.,  54  Pa.  40,  93  Am.  Dec.  656; 
Commonwealth   ex   rel.   t.   Russell,   172  Fa. 
506,  33  Atl.  709.    When,  in  the  development 
of  the  natural   resources  of  the  land,  the 
water  from  a  mine  must  necessarily  and  on- 
avoldably  pass  Into  a  stream,  and  that  con- 
sequence could  only  be  avoided  by  an  ex- 
penditure which  would  amount  to  a  practi- 
cal prohibition  of  the  development  of  tbe 
land,  tbe  Injury  to  a  lower  riparian  owner 
resulting  from  such  unavoidable  mixture  of 
the  water  of  the  mine  with  that  of  the  stream 
is  a  private  injury  for  which  there  is  no 
remedy   (Pennsylvania   Coal   Co.   v.   Sande^ 
son,  113  Pa.   126,  6  Atl.  453,  57  Am.  Bep. 
445);    but  whether  this  extreme   exception 
to  the  general  rule  that  a  riparian  owner  has 
no  right  to  pollute  tbe  waters  of  a  stream 
could  prevail  against  the  right  of  the  public 
is  an  entirely  dlfTerent  question   (Common- 
wealth ex  rel.  y.  Russell,  172  Pa.  606,  33  AtL 
709).    There  can,  however,  be  no  question  In 
the  present  case.    The  pollution  caused  by 
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the  defendant  did  not  result  from  the  de- 
■velopment  of  any  natural  resources  of  his 
laud,  nor  was  It  unavoidable.  He  never  had 
a  right,  recognized  by  law,  to  discharge  sew- 
erage, of  the  character  shown  In  this  case, 
Into  the  stream  which  flowed  past  his  land. 
He  bad,  it  Is  true,  continued  the  practice 
for  14  years,  but  It  was  from  first  to  last  a 
wrongful  act,  and  he  took  the  chances  of  hav- 
ing to  answer  for  Its  cbhsequences.  Had  the 
practice  resulted  In  an  Injury  to  a  lower  ripa- 
rian owner,  the  wrong  would  have  been  a  pri- 
vate one,  for  which  the  Individual  or  indlvld- 
tials  Injured  might  have  had  redress  by  action. 
If  the  public  had  a  right  to  take  from  this 
stream  pure  and  unpolluted  water  for  drink- 
ing purposes,  and  found  in  It  the  germs  of 
disease,  coming  from  this  sewer  of  the  de- 
fendant, his  offense  would  be  a  public  one, 
for  which  be  could  be  indicted  and  punished 
at  common  law.  Commonwealth  v.  Tost,  107 
Fa.  171,  46  Atl.  845.  The  defendant  was  not, 
prior  to  the  enactment  of  this  statute,  pos- 
sessed of  a  right  of  property,  in  the  privilege 
of  discharging  this  sewerage  Into  the  stream, 
recognized  by  law.  He  was  not,  therefore, 
deprived  of  'lloerty  or  property'  within  the 
meaning  of  the  second  clause  of  the  four- 
teenth amendment.  But,  even  If  the  de- 
fendant had  a  property  right  in  the  privilege 
of  discharging  sewerage  Into  the  stream,  he 
was  not  by  this  statute  deprived  of  that  right 
'without  due  process  of  law.'  The  statute 
provided  that  the  defendant,  because  he  had 
been  so  discharging  sewerage  prior  to  the 
approval  of  the  act,  should  be  permitted  to 
continue  the  practice  until,  'In  the  opinion 
of  the  commissioner  of  health,  the  discbarge 
of  such  sewerage  may  become  injurious  to 
the  public  health" ;  that,  upon  notice  of  such 
'decision  by  the  commissioner  of  health,  the 
defendant  should  discontinue  the  discbarge 
of  sewerage  within  10  days;  and  that  after 
that  period  the  discharge  of  such  sewerage 
should  be  unlawful.  The  commissioner  -  of 
health  Is  a  sworn  official,  and  It  is  presuxtied 
that,  under  his  oath  of  office,  his  duties  as 
the  representative  of  the  commonwealth  will 
be  properly  performed.  The  delegation  by 
the  Legislature  to  a  state  officer  of  the 
power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes  Its  own 
action  depend  Is  not  an  unwarranted  dele- 
gation of  legislative  power.  Wllkes-Barre  v. 
Garabed,  11  Pa.  Super.  Ot.  355.  The  law  im- 
poses upon  the  officer  in  question  the  duty 
of  enforcing  the  health  laws  of  the  common- 
wealtb,  and  this  statute  clothes  bim  with  the 
power,  and  imposes  upon  him  the  duty,  of  as- 
certaining whether  any  sewer  maintained  by 
an  individual,  company,  or  private  corpora- 
tion Is  discharging  Into  the  waters  of  the 
commonwealth  material  which  is  a  menace 
to  the  public  health.  The  act  does  not  make 
the  decision  of  this  official  final.  It  gives  the 
defendant  the  right  of  an  appeal  to  the  court 
of  common  pleas,  a  constitutional  tribunal 


clothed  with  full  law  and  equity  powers, 
and  gives  him  in  that  court  an  opportunity  to 
be  beard  upon  the  question  whether  or  not 
the  sewer  so  maintained  involves  danger 
to  the  public  health.  The  statute  placed 
at  the  disposal  of  the  defendant  this  process 
of  law  to  have  determined  In  a  court  of  com- 
petent Jurisdiction  the  primary  question 
whether  the  material  which  he  was  dischar- 
ging Into  the  stream  bad  become  a  menace  to 
tbe  public  health;  and,  before  he  could  be 
convicted  of  the  offense  created  by  the  stat- 
ute, be  was  entitled  to  a  trial  In  tbe  court 
of  quarter  sessions,  a  court  of  record  in 
which  all  misdemeanors  are  triable,  and  the 
burden  was  upon  the  commonwealth  to  es- 
tablish that  he  had  discharged  sewerage  into 
the  stream,  after  the  fact  that  such  discharge 
involved  a  menace  to  the  public  health  had 
been  determined  in  tbe  manner  by  the  statute 
provided.  The  fourteenth  amendment  Is  not' 
to  be  BO  construed  as  to  deprive  the  states 
of  the  power  to  so  amend  their  laws  as  to 
make  them  conform  to  the  wishes  of  citizens 
as  they  may  deem  best  for  the  public  wel- 
fare without  bringing  them  Into  conflict  with 
the  supreme  law  of  tbe  land.  This  power  of 
change  Is  limited  by  tbe  fundamental  prin- 
ciples laid  down  In  the  Constitution.  'Due 
process  of  law  Is  process  due  according  to 
the  law  of  the  land.  This  process  in  the 
states  Is  regulated  by  the  law  of  the  state.' 
Walker  v.  Sauvlnet,  92  U.  S.  90,  23  L.  Ed. 
078.  The  statute  in  question  afforded  the 
defendant  a  full  and  fair  opportunity  to 
have  tried  in  a  court  of  competent  Jurisdic-  • 
tlon  every  question  that  arose,  at  the  various 
stages  of  the  proceedings,  leading  up  to  bis 
conviction.  Tbe  statute  afforded  to  every 
individual,  private  company,  and  corporation 
the  same  opportunity  for  a  trial,  under  like 
conditions,  In  every  case;  and  there  can  Id 
this  case  be  no  allegation  that  the  courts 
have  denied  any  right  which  tbe  statute  con- 
ferred. The  conviction  of  the  defendant  re- 
sulted from  due  process  of  law.  Bolden  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct  383,  42  L. 
Ed.  780. 

"Does  tbe  statute  contravene  the  provisions 
of  the  third  clause  of  the  fourteenth  amend- 
ment, 'No  state  shall  •  •  •  deny  to  any 
person  within  Its  Jurisdiction  the  equal  pro- 
tection of  the  laws?'  The  appellant  contends 
that  the  act  of  1905  conflicts  with  this  pro- 
vision of  tbe  Constitution  of  the  United 
States,  for  the  reason  that  it  permits  'water 
pumped  or  flowing  from  coal  mines  or  tanner- 
ies, and  sewerage  from  any  public  sewer  sys- 
tem, owned  and  maintained  by  a  municipal- 
ity, provided  such  sewer  system  was  In  opera- 
tion and  was  discharging  sewerage  into  any 
of  the  waters  of  the  state  at  the  time  of  the 
passage  of  this  act,'  to  continue  to  be  dis- 
charged into  tbe  waters  of  the  state,  provided 
that  no  such  sewer  system  be  extended  sub- 
sequently to  the  passage  of  the  act  The  stat- 
ute was  passed  in  the  exercise  of  the  police 
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power  of  the  state.  That  power  undoubtedly 
extends  to  all  regulations  affecting  the  health, 
good  order,  morals,  peace,  and  safety  of  so- 
ciety. All  sorts  of  restrictions  and  burdens 
are  Imposed  under  this  power,  and  when 
these  are  not  In  conflict  with  any  constitution- 
al prohibition  or  fundamental  principle  they 
cannot  be  successfully  assailed  In  a  Judicial 
tribunal.  That  the  preservation  of  the  wa- 
ters of  the  state  from  pollution,  Involving 
danger  to  health,  Is  a  proper  subject  for  the 
exercise  of  the  police  power,  cannot  be  seri- 
ously questioned.  Proceeding  to  an  examina- 
tion of  the  subjects  excepted  out  of  the  oper- 
ation of  the  statute,  which  exceptions  the  de- 
fendant asserts  involve  a  denial  of  the  equal 
protection  of  the  laws,  to  those  not  within 
the  exceptions,  we  must  inquire  whether  the 
exceptions  are  founded  upon  substantial  dis- 
tinction, having  reasonable  relation  to  the 
subject-matter  of  the  statute.  That  there 
might  be  no  question  as  to  the  kind  of  sewer- 
age that  the  Legislature  intended  to  forbid 
individuals,  companies,  and  private  corpora- 
tions from  discharging  into  the  waters  of  the 
state,  when  It  had  been  determined,  in  the 
manner  provided  by  the  statute,  that  such 
discbarge  had  become  dangerous  to  the  public 
health,  the  statute  embodied  a  specific  defini- 
tion, in  these  words:  'Sewerage  shall  be  de- 
fined as  any  substance  that  contains  any  of 
the  waste  products,  or  excrementUious  or  oth- 
er discharges  from  the  bodies  of  human  be- 
ings or  animals.'  The  exception  of  water 
flowing  from  coal  mines  was  unnecessary. 
Such  water  does  not  naturally  contain  any 
of  the  ingredients  of  sewerage  as  defined  by 
the  statute.  The  water  flowing  from  a  coal 
mine  may  contain  sulphate  of  Iron,  sulphate 
of  lime,  or  other  chemicals  in  solution,  which 
would  mate  it  unpleasant  for  drinking  pur- 
poses, and  perhaps  Injurious  to  health,  but  it 
could  not  contain  the  specific  germs  of  those 
diseases  which  sometimes  abound  in  sewerage 
of  the  character  defined  by  the  statute. 
Should  the  water  from  a  coal  mine  be  mixed 
with  sewerage  of  the  kind  prohibited,  the 
compound  would  no  longer  be  within  the  ex- 
ception, but  would  come  within  the  prohibi- 
tion of  the  statute.  The  same  rule  Is  to  be 
applied  to  water  fiowlng  from  tanneries.  Such 
waters  would  undoubtedly  be  offensive  to 
both  taste  and  smell,  but  the  only  waste  prod- 
ucts of  animals  which  they  would  carry 
would  be  such  as  appertained  to  the  hides. 
Those  waste  products  had  been  long  immers- 
ed in  and  saturated  with  ehpinical  solutions, 
which  give  to  tliem  a  character  essentially 
different  from  the  waste  products  of  a  slaugh- 
terhouse or  the  excretions  of  hiuuan  beings. 
The  waters  flowing  from  the  tannery  are 
only  within  the  exception  so  long  as  they  re- 
main unmixed  with  other  materials.  Wheth- 
er the  processes  employed  in  the  tanning  of 
hides  would,  if  applied  to  sewerage  of  the 
kind  to  which  this  statute  applies,  result  in 
the  destruction  of  the  germ  life  with  which  It 


la  asserted  by  science  that  the  dejecta  ol 
human  beings  sometimes  abounds.  It  is  not 
for  us  to  affirm  or  deny.  One  has  been  sub- 
jected to  a  prolonged  process  in  which  power- 
ful chemicals  are  made  use  of,  and  the  other 
has  not  been  subjected  to  such  a  process.  It 
is  not  for  the  court  to  determine  whether 
the  classification  adopted  by  the  Legislature 
was  wise  or  unwise.  We  are  only  to  Inquire 
whether  it  Is  founded  In  substantial  distinc- 
tions having  some  reasonable  relation  to  the 
subject-matter  of  the  legislation.  'While  the 
police  power  cannot  be  put  forward  as  an 
excuse  for  oppressive  and  unjust  legislation. 
It  may  be  lawfully  resorted  to  for  the  purpose 
of  preserving  the  public, health,  safety,  or 
morals,  or  tiie  abatement  of  public  nuisances, 
and  a  large  discretion  is  necessarily  vested  in 
the  Lejrislature  to  determine,  not  only  what 
the  interests  of  the  public  require,  hut  what 
measures  are  necessary  for  the  protection 
of  such  Interests.'  Iloldon  v.  Hardy,  169  U. 
S.  300,  18  Sup.  Ct.  383,  42  L.  Ed.  780;  Law- 
ton  v.  Steele.  152  U.  S.  133,  14  Sup.  Ct  499, 
38  L.  Ed.  38r>.  What  is  necessary  for  the 
protection  of  the  public  health  Is  primarily 
a  legislative  question.  Whether  the  introduc- 
tion of  sewerage,  of  the  kind  prohibited  by 
the  statute,  into  the  waters  of  the  various 
streams  of  the  commonwealth  by  private  In- 
dividuals, companies,  or  corporations,  could 
be  conducted  In  such  a  way,  or  with  such 
secrecy,  as  to  ba(Be  ordinary  Inspection,  or 
whether  it  Involves  such  dangers  to  the  public 
health  as  to  require,  for  the  protection  of  the 
people,  the  entire  suppression  of  the  busi- 
ness, rather  than  Its  regulation  in  such  man- 
ner as  to  permit  the  discharge  of  such  sew- 
erage as  does  not  involve  danger  to  the  pub- 
lic health,  are  questions  of  fact  and  of  ijub- 
Uc  policy,  which  belong  to  the  legislative  de- 
pjirtment  of  the  government  Powell  v.  Penn- 
sylvania, 127  U.  S.  078,  8  Sup.  Ct.  002,  32  L. 
Ed.. 253.  The  question  in  each  case  is  wheth- 
er the  Legislature  has  adopted  the  statute 
in  fhe  exercise  of  a  reasonable  discretion,  or 
whether  its  action  be  a  mere  excuse  for  an 
unjust  discrimination,  or  the  oppression  or 
spoliation  of.  a  particular  class.  'From  the 
very  necessities  of  society,  legislation  of  a 
special  character,  having  these  objects  in 
view,  must  often  be  had  In  certain  districts, 
such  as  for  draining  marshes  and  irrigating 
arid  plains.  Special  burdens  are  often  neces- 
sary for  general  benefits — for  supplying  wa- 
ter, preventing  fires,  lighting  districts,  clean- 
ing streets,  opening  parks,  and  many  other 
objects.  The  regulations  for  these  purposes 
may  press  with  more  or  less  weight  upon  one 
than  upon  another,  but  they  are  designed  not 
to  Impose  unequal  or  unnecessary  restrictions 
upon  any  one,  but  to  promote  with  as  little 
individual  inconvenience  as  possible  the  gen- 
eral good.  Though.  In  many  respects,  neces- 
sarily special  in  their  character,  they  do  not 
furnish  just  ground  for  complaint,  if  they 
operate  alike  upon  all  persons  and  projjerty. 
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under  the  same  circnmstances  and  conditions. 
Class  legislation,  discriminating  against  some 
and  favoring  others,  la  prohibited,  but  legisla- 
tion which,  In  carrying  out  a  public  purpose. 
Is  limited  In  Its  application.  If  within  the 
sphere  of  its  operation  It  affects  alike  all 
persons  similarly  situated,  is  not  within  the 
amendment'  Barbler  v.  Connolly,  113  U.  S. 
27,  5  Sup.  Ct.  307.  28  L.  Ed.  923.  The  ex- 
emption of  the  water  discharged  from  tanner- 
ies, which  must  be  construed  as  Including 
only  the  liquid  resulting  from  the  operation 
of  tanning  without  the  admixture  of  such 
sewerage  as  Is  prohibited  by  the  statute,  in- 
Tolved  only  a  classification  of  the  kind  of 
sewerage  with  which  the  legislation  dealt. 
It  did  not  exempt  the  tanner  from  liability  to 
answer  to  any  lower  riparian  owner  for  any 
Injury  which  the  discharge  of  the  water  from 
the  tannery  might  cause,  nor  did  It  exempt 
him  from  prosecution  under  the  law  as  it 
formerly  existed  in  case  the  discharge  of  the 
waters  from  this  tannery  became  a  public 
nuisance.  The  exception  was  not  limited  to 
then  existing  tanneries,  but  this  defendant  or 
any  other  person  who  hereafter  enpiges  in 
the  tanning  business  is  entitled  to  its  protec- 
tion, to  the  extent  that  It  is  not  affected  by 
this  statute  In  any  manner  whatever.  The 
clasaiftcntlon  adopted  by  the  statute,  as  to 
the  character  of  the  sewerage  prohibited  and 
that  exempted  from  the  provisions  of  the  act, 
was  founded  upon  substantial  and  material 
distinctions,  and  was  one  which  was  within 
the  discretion  of  the  Legislature  to  make. 

"When  we  consider  all  the  circumstances 
Involved,  the  distinction  drawn  by  the  statute 
between  public  sewer  systems,  owned  and 
operated  by  municipalities,  and  sewers  con- 
trolled by  Individuals  and  private  corpora- 
tions, would  seem  to  be  equally  well  founded. 
A  municipality  is  a  governmental  agent,  and, 
although  Its  existence  Is  dependent  upon  the 
legislative  will,  while  it  exists  it  represents, 
within  Its  sphere,  the  sovereign  power  of  the 
state.  The  public  sewer  systems  owned  and 
maintained  by  the  municipalities  of  the  state 
have  been  constructed  at  the  public  expense 
and  under  express  legislative  authority.  The 
necessity  of  providing  some  system  of  house 
drainage  and  of  general  sanitation  for  dense- 
ly populated  cities,  and  of  providing  for  the 
Inspection,  regulation,  and  control  of  those 
matters  by  the  state  or  the  municipalities,  as 
the  representatives  of  the  state,  in  the  inter- 
est of  the  public  health,  had  imperatively  de- 
manded the  exercise  of  the  polite  power  of 
the  state,  and  in  the  exercise  of  that  power 
the  Legislature  had  authorized  the  construc- 
tion of  these  public  sewer  systems.  Any  per- 
son whoso  proi)erty  suffers  an  Injury  because 
of  the  discharge  of  such  public  sewer  systems 
Into  the  waters  of  the  commonwealth  is,  un- 
der tlio  law  of  the  state,  entitled  to  Compensa- 
tion for  sucii  injury.  Good  v.  .Mtoona,  1G2 
Pa.  403,  20  Atl.  741,  42  Am.  St.  Uep.  840. 
The  statute  with  which  we  are  now  dealing 


does  not  deprive  the  private  owner  of  the 
right  to  compensation  for  Injury  to  his  prop- 
erty. These  public  sewer  systems  and  the 
house  drains  which  lead  Into  them  have  by 
the  legislation  of  the  state  been  made  sub- 
ject to  the  regulation,  inspection,  and  control 
of  the  municipalities,  and  the  duty  of  exer- 
cising such  Bupervision  has  been  imposed  up- 
on the  municipal  authorities.  Density  of 
population  has  been  recognized  as  a  proper 
basis  for  the  classification  of  communities 
with  regard  to  the  necessity  for  and  regula- 
tion of  house  drainage.  'In  Its  nature  It  Is  a 
definition  and  regulation  of  the  police  power 
on  a  subject  which  is  one  of  municipal  con- 
cern. All  the  cases  agree  that  such  subjects 
are  the  principal  basis  of  the  legitimate  clas- 
sification of  cities.  That  the  control  and 
regulation  of  cesspools  and  drainage  In  gen- 
eral are  more  Important  and  require  different 
conditions  In  closely  built  up  neighborhoods 
from  those  suffldent  for  the  open  country 
does  not  need  discussion.  And  for  the  same 
reasons  the  regulations  may  require  to  be 
different  in  cities  of  different  volume  and 
density  of  population.  »  »  •  The  subject 
being  one  which  is  germane  to  the  proper  ba- 
sis of  classification.  Its  regulation  and  appli- 
cation to  one  or  more  classes  are  within  the 
legislative  discretion.'  Beltz  v.  Pittsburg,  26 
Pa.  Super.  Ct.  66;  s.  c.  211  Pa.  561,  61  Atl. 
78.  This  necessity  for  house  drainage,  under 
state  Inspection,  regulation,  and  control,  In 
densely  populated  communities,  was  one  of 
the  elements  of  the  problem  which  confronted 
the  Legislature  when  in  the  exercise  of  its 
discretion  It  determined  that  a  necessity  bad 
arisen  for  the  exercise  of  the  police  power 
to  preserve  the  purity  of  the  waters  of  the 
state  for  the  protection  of  the  public  health. 
If,  as  contended  by  the  appellant,  the  only 
solution  of  the  problem  was  to  prohibit  the 
discharge  of  all  sewerage,  under  any  con- 
ceivable circumstances  and  conditions,  into 
the  waters  of  the  state,  then  the  Legislature 
had  no  discretion  to  frame  any  act  which 
would,  without  unnecessary  oppression  of  any 
individual,  impose  regulations  to  guard  the 
public  health  against  one  source  of  danger, 
unless  it  at  the  same  time  deprived  the  in- 
habitants of  ail  densely  i>opulated  communi- 
ties of  reasonable  protection  against  an- 
other source  of  danger  to  the  public  health. 
Such  a  construction  of  the  fourteenth  amend- 
ment would  deprive  the  states  of  all  power 
to  make  the  police  regulations  necessary  to 
meet  the  varying  needs  and  dan};ers  of  the 
different  districts  and  communities  within 
their  borders.  The  most  densely  populated 
city  in  the  commonwealth  could  not  be  per- 
mitted to  discharge  its  sewerage  Into  an  es- 
tuary of  the  sea,  unless  at  the  same  time  all 
owners  of  rip.Trian  lands  from  where  the  wa- 
ters of  the  state  have  their  origin  In  moun- 
tain rivulets  to  where  as  rivers  they  meet 
the  tides  of  the  ocean  were  permitted,  with- 
out state  inspection,  control,  or  regulation,  to 
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pollute  the  waters  for  their  own  private  prof- 
It  This  contention  of  the  appellant  cannot 
be  sustained.  The  authority  of  a  state  to 
make  police  regulations,  to  provide  for  the 
health  of  those  residing  in  the  different  dis- 
tricts subject  to  Its  jurisdiction,  and  to  classi- 
fy those  districts  according  to  the  widely 
varying  circumstances  and  conditions  therein 
prevailing,  so  long  cm  that  classification  Ifl 
based  upon  conditions  having  a  substantial 
and  reasonable  relation  to  the  general  sub- 
ject-matter of  the  regulation,  cannot  be  ques- 
tioned, and  such  classlflcation  Is  not- within 
the  prohibition  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States. 
'The  question  in  each  case  is  whether  the  Leg- 
islature has  adopted  the  statute  in  the  exer- 
cise of  a  reasonable  discretion,  or  whether 
Its  action  be  a  mere  excuse  for  an  unjust  dis- 
crimination, or  the  oppression  or  spoliation 
of  a  particular  class.'  Holden  v.  Hardy,  168 
U.  S.  366,  18  Sup.  Ct.  383,  42  L.  Ed.  780; 
Barbler  v.  Connolly,  113  U.  S.  27,  6  Sup.  Ct 
357,  28  L.  Ed.  923.  The  power  of  a  state 
since  the  adoption  of  the  fourteenth  amend- 
ment to  enact  a  police  regulation  for  the  pro- 
tection of  the  public  welfare,  wblch  restricts 
a  noisome  business  or  condition  to  certain  dis- 
tricts, and  reserves  to  the  state,  or  its  repre- 
sentatives, the  right  to  regulate  and  control 
said  business,  is  not  within  the  probibition  of 
the  amendment  Slaughterhouse  Gases,  83 
U.  S.  36,  21  L.  Ed.  394.  The  privilege  of  dls- 
ctiarging  obnoxious  sewerage  into  the  waters 
of  the  state  Is  a  matter  of  public  concern, 
and  it  was  within  the  police  power  of  the 
state  to  declare  that  this  privilege  was  one 
which  ought  not  to  be  exercised  by  private 
individuals,  but  cmly  by  the  state,  or  its  gov- 
ernmental agents,  the  municipalities,  acting 
under  the  direct  control  of  the  state.  That 
the  state  reserved  to  Itself  a  privilege,  which 
it  denied  to  Individual  citizens,  did  not  de- 
prive this  appellant,  or  any  other  person,  of 
the  equal  protection  of  the  laws.  This  stat- 
ute required  every  individual,  corporation, 
or  municipality  supplying  the  public  with 
water  to  file  in  the  office  of  the  health  de- 
partment of  the  state  a  statement  of  Its 
source  of  supply.  It  requires  every  munici- 
pality which,  at  the  time  of  the  adoption  of 
the  statute,  was  maintaining  a  system  of 
sewerage,  to  file  In  that  department  a  plan 
thereof.  These  provisions  necessarily  result 
In  making  a  matter  of  public  record,  in  the 
office  of  the  commissioner  of  health,  the  sour- 
ces from  which  the  public  water  supply  of 
every  community  in  the  state  Is  taken,  and  a 
like  record  of  every  opening  of  a  public  sewer 
system  into  the  waters  of  the  state.  Should 
an  epidemic  develop  in  any  community,  the 
health  authorities  immediately  have  accurate 
information  as  to  the  source  from  which  the 
public  water  supply  of  that  community  Is  de- 


rived, and  whether  any  public  sewer  system 
is  discharged  into  that  water.  The  state  leg- 
islation requiring  physicians  in  municipalities 
to  make  reports  to  the  health  authorities  of 
all  cases  of  diseases  will  place  at  the  disposal 
of  the  commissioner  of  health  Information  as 
to  the  health  conditions  existing  in  the  mu- 
nicipalities using  the  various  public  sewer 
systems.  The  commissioner  of  health  and  of- 
ficers under  his  control  will  thus  constantly 
have  a  large  part  of  the  information  neces- 
sary to  deal  with  the  health  conditions  of 
any  community. 

'The  contention  th»t  this  statute  violates 
that  clause  of  article  3,  g  7,  of  the  Constitu- 
tion of  Pennsylvania,  which  declares  tliat 
the  General  Assembly  shall  not  pass  any  lo- 
cal or  special  law,  'granting  to  any  corpora- 
tion, association,  or  individual  any  special 
or  exclusive  privilege  or  Immunity,'  cannot 
be  sustained.  Municipal  corporations  do  not 
come  within  this  particular  clause  of  the 
section,  but  are  within  the  operation  of  the 
clause  which  relates  to  them  specially,  and 
forbids  the  passing  of  any  local  or  special 
law,  'regulating  the  affairs  of  counties,  cities, 
townships,  wards,  boroughs,  or  school  dis- 
tricts.' Municipal  and  quasi  municipal  cor- 
porations are  the  agents  of  the  state,  author- 
ized to  perform  such  governmental  duties  as 
are  by  the  state  delegated,  and  there  must  be, 
from  the  very  nature  and  purpose  of  their  or- 
ganization, delegated  to  them  governmental 
powers,  such  as  those  of  taxation  and  police, 
which  it  would  be  manifestly  improper  to 
delegate  to  an  Individual  or  private  corpora- 
tion. This  is  clearly  recognized  by  this  sec- 
tion of  the  Constitution,  which  places  them 
in  a  distinct  clause  and  constitutes  them  a 
class  by  themselves.  Legislation  which  con- 
fers upon  municipalities  powers  and  privi- 
leges, properly  relating  to  municipal  affairs, 
wbUe  denying  such  powers  to  individual  and 
private  corporations,  does  not  violate  that 
provision  of  the  Constitution  of  the  state 
which  the  appellant  seeks  to  revoke.  Com- 
monwealth V.  Vrooman,  164  Pa.  306,  30  Atl. 
217,  25  L.  R.  A  :S0,  44  Am.  St  Rep.  603; 
Clark's  Estate,  195  Pa.  620,  46  Atl.  127,  48 
L.  R.  A.  687. 

"The  judgment  Is  affirmed,  and  it  Is  or- 
dered that  the  defendant  appear  in  the  court 
below,  to  the  end  that  the  sentence  be  car- 
ried into  execution." 

Argued  before  MITCHELL,  0.  J.,  and 
MESTREZAT,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

Henry  Freedley  and  E.  L.  Hallman,  for  ap- 
pellant Moses  Hampton  Todd,  Atty.  O^., 
and  Reginald  H.  Innes,  Louis  J.  Palmer,  and 
Parker  S.  Williams,  for  the  Commonwealth. 

PER  CURIAM.  The  judgment  is  affirmed 
on  the  opinion  ot  the  superior  court. 
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KOOHBXt  ▼.  DELAWARK,  L.  ft  W.  R.  CO. 

(Sapreme  Court  of  PennsylTo^iia.    Mar  11, 
190&) 

Mastbb  akd  Sxbtant— Ikjttbixs  to  Sebvaht 
—Action— TBiAir-QtTEBnoHS  fob  Cotjbt  ob 

JUBT — DiBEOnON    OF    VEBDICT. 

Whese,  in  an  action  for  injuries  to  a  serv- 
ant, plaintiff  claimed  that  the- accident  was  due 
to  the  breaking  of  a  certain  appliance,  while 
defendant  claimed  it  was  due  to  the  breaking  of 
another  appliepce,  of  the  dangerous  condition 
of  which  plaintiff  had  notice,  and  the  evidence 
was  coqflictinr  as  ,to  the  breaking  of  which  ap- 

Sliance  caused  the  accident,  it  was  error  to 
irect  a  verdict  for  defendant,  on  the  ground 
that  plaintiC  was  negligent  in  coatjnuing  to 
work  after  he  knew  of  the  condition  of  the  de- 
fective appliance,  alleged  by  defendant  to  have 
caused  the  accident. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84.  Master  and  Servant,  U  1106-1112.1 

Appeal  from  Court  of  Common  Pleas,  iM' 
sente  Goimty. 

Action  by  Mlcbad  X  Eocher  against  tlie 
Delaware,  Lackawanna  &  Western  Railroad 
Company,  to  recover  damages  for  personal  in- 
juries. From  a  judgment  for  defendant, 
plaintiff  appeals.   Reversed. 

The  facts  relating  to  the  accident  ate  stated 
In  the  opinion  of  t&e  Supreme  Court  The 
court  charged  in  part  as  follows :  "There  are 
other  elements  In  the  case  wtiich  It  wiU  not 
be  necessary  for  me,  at  this  time,  to  go  into, 
bnt  I  feel  bound  to  declare,  after  the  exami- 
nation of  the  law  and  the  testimony  which  I 
bare  made  on  the  plalntUTs  side  of  this  case, 
that  under  the  evidence  the  plaintiff  is  guilty 
of  such  manifest  contributory  ne^Igence  in 
remaining  where  he  was,  In  the  face  of  the 
imminent  danger  which  he  knew  was  threat- 
ening him,  as  to  prevent  him  from  recovering 
in  this  case."  Verdict  and  Judgment  for  de- 
fendant.   Plaintiff  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MBSTRBZAT,  POTTER,  and  STEW- 
ART, JJ. 

Rush  Trescott,  T.  R.  Martin,  and  L.  A.  Dy- 
mend,  for  appellant.  A.  H.  McClintock,  Ar- 
thur Hillman,  and  Daniel  R.  Reese,  for  appel- 
lee. 

STEWART,  J.  It  is  only  necessary  to  refer 
to  Bucb  facts  in  the  case  as  are  pertinent  to 
the  particular  ruling  of  the  court  here  assign- 
ed as  error.  Plaintiff  was  engaged  along 
with  other  workmen,  in  taking  down  what 
Is  known  as  a  "headhouse,"  a  structure  built 
over  a  mine  shaft  To  accomplish  this  work  a 
gin  pole  was  employed,  by  means  of  which, 
with  the  necessary  ropes  and  pulleys,  the 
material  of  the  structure,  as  it  was  separated 
from  the  building,  was  lowered  to  the  ground. 
This  pole  was  about  60  feet  in  length,  and 
was  supported  by  four  guy  ropes  attached  to 
tbe  top  and  securely  fastened  at  the  other 
ends.  The  foot  of  the  pole  rested  on  timbers 
placed  at  a  considerable  elevation;  and,  as 
plaintiff  was  the  pole  runner,  his  place  was 
on  these  timbers  or  platform  at  the  foot  of 
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the  poiie.  While  a  load  of  material  from  tbe 
beadhousB  was  being  lowered,  and  when  with- 
in a  few  feet  of  the  ground,  tbe  appliance 
carrying  tbe  load  from  some  came  gave  way. 
Tbe  witnesses  tor  the  plaintiff  attributed  the 
mishap  to  the  breaking  of  the  p»le ;  those  for 
the  defendant  to  the  breaking  of  tiie  hook 
at  the  top  of  tbe  pole,  by  wbldi  one  of  the 
guy  ropes,  bearing  in  this  Instance  tbe  strain 
of  the  load,  was  attached  to  tbe  pole.  Tbe 
former  ascribed  the  breaking  of  the  pole  to 
its  InsufBclency  because  of  decay  In  certain 
parts ;  tbe  latter  to  the  dircnmstance  that  In 
falling,  after  becoming  detacbed  from  tbe 
guy,  it  struck  against  what  Is  called  a  "cap," 
and  thus  broke.  The  plaintiff  was  not  struck 
by  the  pole.  His  injuries  were  received  by 
being  tlirown  from  tbe  platform  on  which  he 
stood  by  certain  ropes,  in  which  he  became 
entangled,  and  which  must  have  carried  with 
them,  to  some  extent,  the  force  of  the  falling 
pole  or  that  of  tbe  falling  load.  Immediately 
liefore  the  accident,  and  while  the  load  was 
being  lowered,  tbe  pole  was  seen  by  the  plain- 
tiff and  other  workmen  to  bend  or  buckle, 
and  the  danger  of  the  pole  breaking  was 
spoken  of  between  them.  Both  plaintiff  and 
these  workmen .  had  seen  the  pole  before  it 
was  pot  in  place,  and  had  noticed  season 
checks  in  It,  which  made  them  question  Its 
suSSclency  for  the  work.  Notwithstanding 
what  i^alntlff  saw  as  to  the  bending  of  the 
pole,  and  notwithstanding  one  of  his  fellow 
workmen  had  called  to  him  of  the  danger, 
he  continued  at  his  place  at  the  foot  of  the 
pole  after  he  had  ample  opportunity  to  get 
away.  The  learned  trial  Judge,  on  this  state 
of  tbe  evidence,  gave  binding  instructions  for 
the  defendant,  on  the  ground  that  plaintiff 
was  chargeable  with  contributory  negligence 
in  remaining  on  tlie  platform  on  which  tbe 
pole  rested  with  these  indications  of  danger 
present  This  was  error.  If  tbe  contention 
of  the  defendant  as  to  the  cause  of  the  appli- 
ance giving  way  was  correct — and  that  was 
a  question  of  fact  exclusively  for  the  Jury — 
then  the  condition  of  the  pole,  and  the  plain- 
tiff's knowledge  of  its  condition,  did  not  enter 
into  the  question  of  bis  negligence,  and  could 
not  be  considered.  These  were  elements  in 
the  case  only  In  tbe  event  ot  a  finding  that 
the  collapse  of  the  appliance  was  occasioned 
by  a  defective  pole.  If  occasioned  by  the 
breaking  of  the  hook,  defendant's  contention 
was  that  It  was  absolved  from  all  liability, 
because  such  a  break  could  not  reasonably 
have  been  anticipated.  If  such  circumstance 
was  sufficient  to  excuse  tbe  defendant  It 
could  hardly  be  used  to  convict  tbe  plaintiff. 
The  logic  that  would  exempt  the  one  from 
liabOity  would  necessarily  acquit  the  other 
of  negligence.  The  error  on  the  part  of  the 
court  was  In  assuming  a  fact  in  regard  to 
which  there  was  conflicting  evidence.  We  are 
not  to  be  understood  as  saying,  as  matter  of 
law,  that  the  plaintiff  would  be  chargeable 
with  contributory  negligence  even  If  the  fact 
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rwere  fdnhd  that  the  breaking  of  the  pole 
caused  the  collapse.  All  we  decide  Is  that,  so 
long  as  the  cause  of  the  collapse  was  undeter- 
mined by  the  iviy,  the  question  of  platntUTs 
contributory  negligence  was  an  open  one,  and 
could  not  be  determined  by  the  court  The 
case  required  a  submission  to  the  jury. 

The  Judgment  Is  reversed,  and  a  venire 
facias  de  novo  awarded. 

(221  Pa.  314) 

In  re  KESBLER'S  BSTATB. 

Appeal  of  STEWART  et  aU 

(Supreme  Court  of  Pennsylvania.    May  11, 
1908.) 

1.  Wills— SuBSOBiBiNG    Witnesses— "Cbed- 
iBLE  Witness." 

One  of  the  subscribing  witnesses  to  a  will 
containing  a  charitable  bequest,  after  having 
been  told  by  the  other  subscribing  witness  out- 
side testator's  o£Sce  that  testator  desired  him 
to  be  a  witness  to  his  will,  went  into  the  office, 
where  testator  was  seated  at  a  deslc,  with  the 
will  already  signed  by  him  in  his  hand.  Testa- 
tor's signature  was  in  plain  view  of  the  witness, 
who,  at  testator's  request,  si^ed  his  name  be- 
low that  of  the  other  sutiscnbing  witness,  and 
opposite  that  of  testator.  Beld,  that  such  sub- 
scribing witness  was  a  credible  witness,  within 
Act  April  26,  1855  (P.  L.  332)  t  11,  requiring 
such  a  will  td  be  attested  by  two  credible,  and 
at  the  time  disinterested,  witnesses,  it  not  being 
necessary  that  the  witness  see  testator  sign  the 
will,  testator's  subsequent  acknowledgment  of 
his  signature  being  sufiBcient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  300. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1710-1711.] 

2.  Chakitiss— Ohabitahlk    Gift»— Tixk    or 

Making. 

While  charitable  gifts  are  favorites  of  the 
law,  they  are  not  so  when  made  at  or  near  the 
time  of  impending  dissolution. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  §  9.] 

3.  Wills  —  Attesting  Witnesses  —  Compk- 
tenct— exeoutob. 

An  executor  may  be  an  attesting  witness 
to  a  will  l>equeathin^  property  to  religious  and 
charitable  uses,  provided  he  is  not  benefited  by 
the  will  except  as  to  his  commissions. 

[Ed.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  49,  WiUs,  I  289.] 

4.  Same— "Interest." 

An  "Interest"  sufficient  to  disqualify  a  wit- 
ness to  a  will  containing  charitable  bequests,  un- 
der Act  April  26,  1855  (P.  L.  332)  §  11,  re- 
quiring such  wills -to  be  signed  by  two  disinter- 
ested witnesses,  is  snch  an  interest  as  appears 
to  exist  at  the  time  of  the  execution  of  the  will, 
either  by  the  terms  of  the  will  itself,  or  by  rea- 
son of  the  attesting  witness  bein^  then  interest- 
ed in  a  religious  or  charitable  institution,  for 
which  provision  is  made  by  the  testator. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dl* 
vol.  49,  Wills,  S  286. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3692-3696 ;   vol.  8,  p.  7691.] 

B.  Same— "DisiNTEBESTED  Witness." 

A  subscribing  witness  to  a  will  containing 
charitable  gifts  was  an  executor  and  trustee  un- 
der the  will.  He  was  also  an  officer  and  trustee 
of  a  church  to  which  the  income  and  a  portion 
of  the  corpus  of  the  trust  estate  was  iiequeatlied, 
and  liad  an  option  to  purchase  certain  shares  of 
stock,  which  were  a  part  of  the  trust,  for  re- 
ligious and  charitable  uses,  at  a  price  to  be 
agreed  on  by  three  disinterested  persons,  to  be 


selected  In  a  particular  manno',  he  being  one  of 
the  two  trustees  to  whom  the  stock  of  the  coi^ 
poration  was  given  in  trust  to  vote  at  certiorate 
elections,  and  whose  duties  required  that  divi- 
dends received  l>e  paid  by  them  to  the  persons 
named,  and  In  the  proportions  fixed  in  the  wiU. 
He  was  also  a  stockholder  and  director  in  the 
corporation,  as  well  as  an  officer  and  employe. 
Held,  that  he  was  not  a  "disinterested  witness," 
within  Act  April. 26,  1855  (P.  L.  332)  f  11,  re- 
quiring such  e  will  to  be  subscribed  by  two  dis- 
interested witnesses. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WilU,  fS  289,  290. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2104.] 

Appeal  from  Orphans*  Court.  Philadelphia 
County. 

Judicial  settlement  of  the  estate  of  Oeorge 
Kessler,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  Henry  K.  Stew- 
art and  otbera  appeaL    Reversed. 

The  portion  of  the  adjudication  relating  to 
the  subscribing  witnesses  and  the  validity  of 
the  charitable  gifts  was  as  follows: 

"Objection  was  made  at  the  audit  that, 
while  the  will  had  subscribing  witnesses,  and 
was  executed  more  than  SO  days  before  the 
death  of  the  testator.  It  was  void,  as  it  was 
not  attested  by  two  credible,  disinterested 
witnesses.  It  was  shown  by  the  testimony 
that  the  will  was  drawn  by  the  testator,  who 
took  some  time  to  complete  It,  but,  after  the 
will  had  been  written  and  signed,  it  was 
shown  by  the  testator,  who  directed  Eendig 
to  take  it  out  of  his  safe  for  that  purpose, 
to  Willis  O.  Kendig,  who  was  made  by  it 
one  of  tlie  executors  and  trustees  under  it, 
as  well  as  counsel  for  the  executors,  and 
that  at  that  time  the  testator  wrote  the 
codicil  and  executed  it  The  witness,  Een- 
dig,  also  testified  that  be  warned  the  tes- 
tator against  haviog  Wilmerton,  who  was 
also  an  executor  and  trustee,  as  well  as 
trustee  for  one  of  the  charitable  legatees, 
witness  it  Subsequently  Mr.  Wibnertou 
signed  the  will  as  a  witness  at  the  request  of 
the  testator,  and  Wilmerton  also,  at  his  re- 
quest went  outside  of  their  oflSce,  they  hav- 
ing one  together,  and  requested  Mr.  Fulgle  to 
come  inside  to  sign  the  will,  stating  to  him 
that  Mr.  Kessler  had  finished  it  Mr.  Ful- 
gle came  into  the  office,  and  at  the  request  of 
the  testator  signed  his  name,  as  a  witness, 
below  that  of  Mr.  Wilmerton,  and  opposite 
that  of  the  testator.  He  further  testified 
that  he  was  not  told  by  the  testator  that 
it  was  his  will. 

"We  have  then  these  facts:  First,  that 
the  will  was  signed  by  two  subscribing  wit- 
nesses, one  of  whom  was  not  told  that  it 
was  a  will ;  second,  that  it  was  shown  to 
three  witnesses,  two  of  whom  knew  from 
the  testator  that  It  was  his  win,  and  both 
of  whom  were  trustees  onder  It,  one  being 
also  a  trustee  for  a  charity,. a  legatee  under 
the  will.  The  law  requires  that  there  shall 
be  two  disinterested  witnesses,  who  shall 
attest  the  will  one  calendar  month  before 
the  death  of  the  'testator.    It  was  argued 
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with  great  force  tbat  Eendig  and  WUmerton, 
being  trosteea  under  the  will,  and  having 
certain  rights  therennder,  and  the  act  speak- 
Ing  of  deeds  as  well  as  wills,  and  as  In  a 
deed  the  parties  thereto  could  not  be  witness- 
es, these  gentlemen  could  not  be  witnesses 
to  the  will.  However  this  might  be  in  a 
deed,  which  la  an  agreement  between  the 
parties.  It  does  not  apply  in  the  case  of  a 
will.  In  a  deed  it  might  very  truly  be  said 
that  neither  of  the  parties  can  be  a  witness 
to  it;  but  a  will  is  not  an  agreement  be- 
tween the  parties,  being  the  act  of  one  alone, 
and  certainly,  irrespective  of  any  other  per- 
son, he  has  a  right  to  call  any  one  whom  he 
pleases  to  be  his  witness. 

"It  was  also  argued  that  the  word  'attest' 
In  tibe  act  was  synonymous  with  the  word 
'subscribe';  that,  attesting  witnesses  spoken 
of  there  meant  subscribing  witnesses,  and  the 
auditing  judge  Is  free  to  coi^fess  that  if  the 
question  were  new,  the  argument  would  have 
great  weight  with  him.  But  It  has  not  been 
so  held  by  the  Supreme  Court,  and  is  there- 
fore not  the  true  interpretation.  Irvine's 
Estate,  206  Pa.  1,  55  Atl.  795. 

"Nor  Is  the  objection  that  Fuigle  was  not 
told  by  the  testator  that  the  document  which 
he  was  signing  was  bis  will  good.  The  fact 
that  be  did  so  sign  it  at  the  request  of  the 
testator,  as  a  witness  to  bis  signature,  which 
was  affixed,  makes  him  a  witness ;  the  courts 
holding  that  a  man  may  have  a  document 
witnessed  without  being  bound  to  disclose 
its  contents.  Beswlck's  Estate,  13  Pa.  Dlst 
R.  711 ;  Combs'  and  Hankinson's  Appeal,  105 
Pa.  155.  The  attesting  clause,  moreover, 
shows  that  it  is  his  will  he  has  witnessed. 
He  is  therefore  one  of  the  necessary  witness- 
es, being'  admittedly  disinterested,  as  re- 
quired by  law. 

"We  next  have  Kendig,  to  whom  the  tes- 
tator showed  the  will  signed,  and  in  whose 
presence  he  drew  the  codicil.  He  was  not  a 
subscribing  witness,  but  clearly,  under  all  the 
decisions,  is  an  attesting  one;  for,  if  the 
matter  of  subscription  be  left  out,  how  could 
one  be  made  more  of  9.  witness  than  by  being 
shown  the  signed  will,  and  it  being  discussed 
with  him  by  the,testator? 

"The  third  witness,  WUmerton,  saw  the 
will,  discussed  it  with  the  testator,  and  sub- 
scribed to  it.  Having,  therefore,  one  witness 
undoubtedly  competent,  we  have  then  to  take 
up  the  question,  are  the  others  rendered  in- 
competent by  reason  of  interest?  As  to  Ken- 
dig.  He  is,  first,  an  executor  under  the  will ; 
second,  a  trustee  under  the  wUl  for  the 
charities;  third,  he  has  a  power  of  voting 
a  part  of  the  stock  of  the  wheel  works,  with 
the  further  right  to  purchase  some  at  a  price 
to  be  fixed  by  appraisers;  and,  fourth,  he 
is  the  attorney  for  the  estate.  As  to  WUmer- 
ton, he  is,  first,  executor  under  the  will; 
second,  a  trustee  under  the  will  for  the 
charities ;  third,  he  has  a  power  of  voting  a 
part  of  the  stock  of  the  wheel  works,  with 
the  privilege  to  purchase  some  at  a  price  to 


be  fixed  by  appraisers;  and,  fourth,  he  la 
a  trustee  of  the  Kensington  Methodist  Epis- 
copal church,  one  of  the  legatees.  The  ques- 
tion as  to  their  being  interested  by  virtue  of 
the  position  of  executor  can  be  dismissed  at 
once,  for  that  such  an  office  does  not  dis- 
qualify Is  decided  In  the  case  of  Jordan's 
Estate,  161  Pa.  393,  29  Atl.  3,  and  the  reason- 
ing In  that  case  will  apply  with  equal  force 
to  the  objection  that  they  are  trustees  under 
the  win.  The  fact  that  they  may  ultimate- 
ly get  some  advantage  is  not  such  an  interest 
as  will  disquall^.  The  fact  of  their  having, 
in  addition  to  the  ordinary  compensation  of 
trustees,  the  power  to  vote  the  stock,  and  also 
the  power  to  take  it  at  an  appraised  value, 
is,  in  the  mind  of  the  auditing  judge,  no  rea- 
son why  they  can  be  called  interested  as  re- 
gards these  legacies  and  devises.  One  who  Is 
interested  In  a  will  and  not  In  the  charities 
cannot,  in  the  view  of  the  auditing  judge, 
be  held  to  be  an  Interested  witness,  their 
interests  being  a  personal  one,  and  not  con- 
nected with  the  legacies  to  the  parties.  A 
devisee  under  a  will  can  be  a  competent  wit- 
ness to  it  Patterson  v.  Shrader,  12  Wkly. 
Notes  Gas.  429. 

"The  witness  Kendig,  being,  therefore,  only 
Interested  as  an  officer  or  employ^  to  carry 
out  the  terms  of  the  win,  is  not  such  an  In- 
terested witnfess  as  will  disqualify  him.  WU- 
merton, however,  stands  In  a  somewhat  dif- 
ferent light  from  Kendig,  In  that  he  Is  not 
only  a  trustee  under  the  will,  but  also  a  trus- 
tee or  officer  of  the  charities.  Now,  the  act 
prohibiting  proof  of  such  a  will  by  those 
whose  Interest  It  was  to  have  such  a  gift 
made.  It  seems  to  the  auditing  judge,  on  prin- 
ciple, that  he  In  whose  custody  the  funds  of 
the  church  are  to  be  placed  com^  sgiuarely 
under  the  prohibition  of  the  act  A  gift  to 
charity  is  not  to  an  individual,  but  to  a  cor- 
poration or  a  number- of  people.  The  evil 
the  act  sought  to  eradicate  was  the  proof  of 
wills  by  those  representing  such  corporations 
or  bodies,  or  acting  for  them  In  their  deal- 
ings as  to  testators  or  settlors.  If  we  allow 
those  who  act  for  the  charities  In  administer- 
ing their  funds,  who.  If  anybody,  was  Inter- 
ested In  their  accumulation,  to  act  as  wit- 
nesses to  a  will,  the  word  'disinterested'  has 
no  meaning.  An  employ^  may  have  no  in- 
terest, because  he  Is  not  one  who  acts  for 
the  parties.  A  board  or  a  church  council 
has  been  decided  to  have  no  Interest;  but  it 
would  seem  that  those  who  gather  its  as- 
sets, conserve,  and  expend  them,  and  upon 
whom  the  financial  existence  of  the  church 
depends,  are  such  persons  who,  under  the 
terms  of  the  act,  are  Interested.  But  the 
auditing  judge  Is  bound  by  the  decisions, 
which,  upon  this  point  It  seems  to  him,  are 
clear,  that  the  interest  to  disqualify  must  be 
a  pecuniary  one.  There  is  no  testimony  here 
that  this  witness  was  to  get  any  pecuniary 
benefit  from  his  connection  with  the  church, 
and  that  Is  what  has  been  held  to  be  the  only 
interest  which   disquaiifles.    Evans'   Estate, 
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12  Pa.  IMst  S.  8M ;  Oombs  and  Hanktnson'A 
Appeal,  106  Pa.  1S6;  Jordan's  Estate,  161 
Fa.  88S,  29  AtL  8;  Davles  v.  Morris,  17  Pa. 
906;    Shorts  t.  Unangst,  8  Watts  &  8.  46. 

"None  of  the  wltnessea  being,  In  the  opin- 
iok  of  the  auditing  judge.  Interested  witness- 
es, inch  as  are  contemj^ated  by  the  act,  thu 
objection  is  overmled,  and  the  gifts  to  the' 
eharittes  are  held  valid." 

The  court.  In  an  opinion  by  Lamorelle,  J., 
dismissed  the  exceptions. 

Argued  before  MITCHELL.  O.  J.,  and 
MESTREZAT,  POTTER,  ELKIN,  and 
STHWART,  JJ. 

James  Oay  Gordon,  Charles  H.  Hassert, 
and  Sandberg  &  Beymann,  for  appellants. 
Jobn  O.  Johnson,  W.  H.  O.  Gould,  William  R. 
Murphy,  and  Samuel  H.  Kirkpatrlck,  for 
appellees. 

BLKIN,  X  The  question  to  be  determin- 
ed on  this  appeal  Is  whether  certain  be- 
quests to  charitable  and  religious  uses,  con- 
tained In  the  last  will  and  testament  of  the 
decedent,  are  valid  under  section  11,  Act 
April  26,  1855  (P.  L.  332).  The  will  was 
prepared  and  executed  more  than  one  cal- 
endar month  before  the  decease  of  the  tes- 
tator, and  the  only  point  pressed  in  the  court 
below  and  raised  here  Is  that  It  was  not 
attested  by  two  credible,  and  at  the  time 
disinterested,  witnesses  as  required  by  the 
act  There  are  two  subscribing  witnesses 
to  the  will,  and  if  they  are  disinterested, 
the  bequest  to  charitable  and  religious  uses 
must  stand,  if  not,  they  must  fall.  The 
whole  case  turns  on  the  point  what  con- 
stitutes such  an  Interest  as  will  disqualify 
an  attesting  witness.  It  was  held  In  a  recent 
case  that  the  attesting  witnesses,  required  by 
the  act  of  1865  must  be  subscribing  witness- 
es. Parson's  Estat?,  221  Pa.  98,  70  Atl. 
280.  It  was  decided  In  Morgan's  Estate,  210 
Pa.  365,  68  Atl.  953,  that  where  a  subscrib- 
ing witness  knows  that  he  Is  signing  a  tes- 
tamentary paper,  sees  the  testator  sign  it, 
and  Is  asked  by  the  testator,  or  by  the  other 
witness  In  testator's  presence,  to  sign  as 
a  witness.  It  is  not  necessary  that  he  should 
hear  It  read  or  know  its  contents.  Under  the 
rule  of  Paxson's  Estate,  supra,  the  only 
witnesses  to  be  considered  in  the  present 
case  are  Wllmerton  and  Fuigle,  who  attest- 
ed the  will  by  subscribing  their  names  as 
witnesses  to  Its  execution.  As  to  the  sub- 
scribing witness  Fuigle,  the  contention  that 
he  is  not  an  attesting  witness  within  the 
meaning  of  the  act  because  he  did  not  see 
the  testator  sign  his  name  to  the  will,  and 
was  not  made  familiar  with  its  contents, 
cannot  prevail  under  the  authority  of  Mor- 
gan's Estate  above  cited.  To  the  same  effect 
is  Combs'  and  Hanklnson's  Appeal,  105  Pa. 
155,  wherein  Mr.  Justice  Trunkey,  who  de- 
livered the  opinion  ot  the  court,  said:  "Hence 
If  witnesses  were  present  at  that  time  of  the 
execution,   and  saw   the   testator   sign  the 


will,  and  they  subscrAed  It  ta  bis  presence^ 
It  is  unnecessary  that  they  should  have  known 
the  contents,  or  that  the  testator  should 
have  declared  to  them  that  It  was  his  wiU" 
It  is  not  indispeDsable  tiiat  the  witness  shoald 
see  the  testator  sign  the  will.  I^e  testator 
may,  after  tbe  will  has  been  prepared,  ai&x 
his  name  thereto,  and  subsequently  acknowl* 
edge  his  signature  In  the  jpresence  of  a 
Subscribing  witness.  Irvine's  Estate,  206  Pa. 
1,  65  Atl.  7S5.  This  is  what  was  done  with 
the  witness  Fuigle,  who  went  into  tbe  office 
where  the  testator  was  seated  at  a  desk, 
with  tbe  wUl  already  signed  by  him  in  his 
band,  the  name  of  tbe  testator  being  in 
tbe  plain  view  of  the  witness,  who  was 
requested  to  sign  bis  name  below  that  of 
the  other  subscribing  witness,  which*  he 
did,  after  having  been  told  by  the  other  wit- 
ness out  in  the  shop  that  tbe  testator  desired 
him  to  be  a  witness  to  bis  will.  It  was  not 
necessary  tltat  he  should  have  affirmative 
knowledge  of  the  contents  of  the  will,  or  of 
tbe  devises,  or  bequests,  or.  of  the  testa- 
mentary disposition  made  of  the  property 
by  the  testator,  in  order  to  qualify  him  to 
act  as  a  witness  to  its  execution.  We,  there- 
fore, hold  that  Fuigle  was  a  credible,  and 
at  the  time  of  the  execution  ot  the  will  a  dis- 
interested, witness. 

The  act  of  1855  is  a  remedial  statute^  and 
should  be  construed  so  as  to  give  effect  to 
the  purpose  for  which  it  was  enacted.  While 
charities  may  be  said  to  be  favorites  of  tbe 
law,  and  When  in  times  like  the  present  vast 
wealth  is  accumulated  in  the  hands  of  in- 
dividuals. It  is  not  only  desirable,  but  highly 
commendable,  for  persons  possessed  of  large 
estates  to  -set  apart  portions  thereof  for 
religious  and  charitable  uses,  yet  the  law 
discourages  such  gifts  at  or  near  the  time 
of  impending  death,  when  tbe  mental  facul- 
ties are  Impaired,  tbe  will  power  broken, 
and  the  vital  forces  weakened,  because,  un- 
der such  circumstances,  the  Importunities 
of  designing  persons,  or  the  terrors  of  final 
dissolution,  may  Induce  dispositions  of  prop- 
erty contrary  to  natural  Justice,  and  with- 
out regard  to  the  ties  of  kinship,  which,  un- 
der normal  conditions,  would  be  operative  on 
the  mind  of  the  testator.  A  man  may  do 
what  he  will  with  his  own.  He  may  give 
all  he  has  to  his  relatives  and  friends,  or 
be  may  give  It  to  religious  and  charitable 
uses  If  be  so  desires,  but  when  he  leaves  the 
channels  through  which  natural  benefactions 
flow  to  extend  aid  to  those  objects  or  in- 
stitutions intended  to  Improve  tbe  morals 
and  better  the  conditions  of  the  general  pub- 
lic, the  law  says  to  him  such  Intention  must 
be  manifested  by  a  deed  or  will,  executed 
at  such  a  time,  and  in  such  a  manner,  as  to 
make  It  reasonably  certain  that  the  thing 
done  was  the  free  will  act  of  the  donor,  and 
was  not  the  result  of  undue  solicitation  on 
the  part  of  interested  persons.  Hence  the 
requirement  that  the  deed  or   will  be  at> 
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tested  by  two  credible,  (tnd  at  the  time  dis- 
interested, witnesses;  With  the  policy  of 
the  law  IziTOlyed  In  this  legislation'  we  hare 
nothing  to  do,  but  as  to  the  act  ItaeLC,  clear- 
ly within  the>  power  of  the  I>egielature  to 
pass,  it  Is  the  duty  of  the  court  to  enforce 
Its  requirements  so  as  to  effectuate  the  pur- 
pose tor  which  It  was  enacted.  It  must 
therefore  be  determined'  whether  Wllmerfon, 
who  attested  the  will  as  a  subscribing  wit- 
ness, had  such  an  interest  as  to  dlsguWfy 
him  within  the  meaning  of  the  adt.  He 
was  one  of  the  executors  of  the  will;  he 
was  a  trustee  and  officer  in  a  churcli  to 
which  vhri  of  the  Income  and  ultimately 
a  portion  of  the  corpus  of  the  trust  estatft 
was  directed  to  go ;  be  had  an  option  to  pur- 
chase certain  shares  of  stock,  which  w'ere 
a  part  of  the  trust  for  religious  and  chart- 
table  uses,  at  a  price  to  be  agreed  upon 
by  three  disinterested  persons,  to  be  selected 
in  a  particular  manner;  he  was  one  of  two 
trustees  to  whom  the  stock  of  the  Kessler 
Wagon  Works  Company  was  given  in  trust 
to  Tote  at  corporate  elections,  and  whose 
duties  required  that  diTldends  received  be 
paid  by  them  to  the  charities  named  and 
In  the  proportions  fixed  in  the  will ;  he  was 
also  a  stockholder  and  director  in  the  wagon 
company,  as  well  as  an  officer  and  employe, 
and  had  whatever  benefit  accrued  to  him  as  k 
stockholder  and  officer  in  that  company 
by  t«atMm  of  having  the  power  to  vote  the 
stock  so  h^ld  In  trust  b^  him;  he  was  also 
entitled  to  his  commlssIoBs,  liot  only  as  ex* 
e*utor,  but  as  trustee.  Did  these  things 
create  such  an  interest  as  to  disqualify  htn^ 
as  a  witness  to  the  will?  It  must  be  con- 
ceded that  there  Is  some  confusion  Row- 
ing out  of  our  ayfh  cases  oQ  the  subject,  and 
It  most  be  accepted  as  finally  settled  that 
the  nomination  by  a  testator  of  a  person 
to  act  as  ah  executor  does  not  lit  itself  con- 
stitute such  an  Interest  as  to  disqualify  the 
p^son  so  no'mlnated '  to  act  as  a  witness. 
This  is  the  doctrine  of  Snyder  v.  Bull,  17 
Pa.  54,  Oomb^  and  Hanklnson's  Appeal,  106 
Pa.  155,  and  Jordan's  Estate,  161  Pa.  398, 
20  Atl.  S.  We  recognize  these  cases  as  au- 
thority for  the  exact  question  decided  there- 
in; that  is  to  say,  an  executor  may  be  an 
attesting  witness  to  a  will  making  bequests 
to  religious  and  charitable  uses.  Snyder  v. 
Bull,  decided  In  1851,  had  no  reference  to 
the  act  of  1855.  The  matter  for  considera- 
tion in  that  case  was  the  proper  proof  of  a 
will  under  the  act  of  1833,  and  all  that 
was  said  by  Mr.  Justice  Gibson  had  ref- 
erence to  the  law  as  It  then  stood.  The 
test  applied  was  the  qualification  of  witness- 
es generally  la  legal  proceedings,  but  this 
test  can  scarcely  be  held  to  apply  to  the  act 
of  1856,  which  had  not  been  passed  at  that 
time,  and  which  was  intended  to  accomplish 
a  very  different  purpose.  It  Is  true  that 
in  Combs'  and  Hanklnson's  Appeal  and  in 
Jordan's  Estate  the  line  of  reasoning-  sug- 


gested in  Snyder  v.  B^Il  wa^  followed  by 
the  learned  justices  who  wrote  the  opinions 
in  the  later  cases.  The  rule  of  these  cases  is 
predicated  on  the  theory  that  an  Interest 
such  as  would  disqualify  must  be  present, 
certain,  and  vested,  and  not  uncertain,  re- 
mote or  contingent  In  Other  words,  it  most 
be  what  has  been  called  a  substantial  or  leg- 
al tnterest.  With  such  a  definition  of  in- 
terest it  naturally  followed  that  an  execu- 
tor, though  nominated  in  the  IrQl,  did  not 
have  a  present  or  vested  Interest  beoause 
he  might  die  before  the  testator,  or  his 
BominatI(Hi  aa  executor,  or  the  will  itself, 
might  be  revoked.  While  we  consider  the 
rule  of  these  cases  to  have  overlooked  the 
spirit  and  purpose  of  the  act  of  1855,  it  is 
authority  for  what  was  therein  decided,  and 
will  be  so  regarded,  but  the  doctrine  will  not 
be  furtheir  ezteuded.  We  agree  with  the 
suggestion  of  the  learned  judge  of  the  court 
below,  who  delivered  the  opinion  on  the 
exceptions  to  the  adjudication  in  the  present 
case,  in  reference  to  the  logical  result  of  the 
application  of  this  doctrine,  wherein  It  is 
said:  "Carried  to  Its  logical  extreme,  such 
interpretation  practically  nullifies  the  pur- 
pose of  the  act,  at  least  so  far  as  a  will  Is 
concerned,  for  as  the  testator  may  at  any 
time  revoke  a  will,  and  as,  therefore,  none 
of  its  provisions  may  ever  become  effective^ 
ere*y  witness  can  necessarily  have  no  in- 
terest, pecuniary  or  otherwise,  at  the  time  of 
signing;  and  as  a  deed  is  witnessed  before 
delivery,  and  becomes  effective  only  on 
delivery,  by  a  parity  of  reasoning  all  witness- 
es to  deeds  are  at  the  time  disinterested." 
We  think  the  test  of  qualification  for  wit- 
nesses In  judicial  proceedings  generally,  as 
given  by  Greenleaf  and  other  text-writers, 
and  followed  by  some  dedslo&s  of  our  courts, 
does  not,  and  should  not,  control  in  arriv- 
ing at  a  proper  interpretation  of  the  aet 
of  1855. 

The  words  "disinterested  witnesses,"  used 
in  this  act,  must  be  read  and  understood  In' 
connection  with  the  subject-matter  of  the 
statute,  the  evils  to  be  avoided,  the  require- 
ments intended  to  safeguard  the  rights  and 
property  of  persons  approaching  death,  and 
the  remedy  to  be  provided  in  such  cases. 
When  so  read  and  understood,  the  Interest 
which  disqualifies  a  witness  under  the  act 
Is  such  an  Interest  as  appears  to  exist  at  the 
time  of  the  execution  of  the  will,  either  by 
the  terms  of  the  will  Itself,  or  by  reason  of 
the  attesting  witness  being  then  Interested 
In  the  religious  or  charitable  Institutions 
for  which  provision  is  made  by  the  testator, 
or  both,  or  either,  as  the  case  may  be.  Again, 
from  what  has  been  hereinbefore  stated,  and 
by  reason  of  the  specific  requirements  of  the 
act,  it  seems  clear  that  an  Interest  In  any 
part  of  the  will  is  such  as  will  disqualify 
a  witness  for  the  purpose  of  attestation. 
The  act  requires  the  execution  of  the  deed 
or  will  to  be  attested  by  two  disinterested 
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witnesses.  It  will  be  observed  that  the  at- 
testation of  the  ezecatlon  of  the  whole  In- 
strument is  what  is  required  by  the  statute. 
The  purpose  of  the  act  was  to  place  the 
settlor  or  the  testator,  at  the  time  of  the 
execution  of  the  instrument,  in  the  presence 
of  two  disinterested  witnesses,  so  that  he 
would  be  entirely  free  from  the  importuni- 
ties and  solicitations  of  interested  persons. 
If  the  attesting  witness  be  interested  as 
legatee  or  devisee  under  the  will,  or  is  to 
derive  a  pecuniary  benefit  or  advantage  from 
any  part  of  It,  or  if  be  is  interested  at  the 
time  of  attestation  in  a  religious  or  chari- 
table institution  to  be  benefited  thereby,  he 

'  is  not  disinterested  within  the  meaning  of 
the  statute.  Under  this  view  of  the  law, 
Wilmerton  was  disqualified  to  act  as  an 
attesting  witness,  and  the  bequests  to  re- 

'  ligiouB  and  charitable  uses  must  be  held  in- 
valld. 

Decree  reversed,  and  record  remitted  to 
the  court  below,  in  order  that  distribution 
may  be  made  In  accordance  with  this  opin- 
ion. 


(221  Pa.  i»y 

SPRING  CITY  BRICK  CO.  v.  HBNRT  MAR- 
TIN BRICK  MACH.  MFG.  CO.,  Inc. 

(Supreme  Court  of  Pennsylvania.  •  May  11, 
1908.) 

1.  COTJBTS— JUBISDIOTION. 

Where  plaintiff  sued  to  recover  back  money 
paid  on  the  purchase  price  of  a  machine  for 
breach  of  warranty,  and  defendant  in  such  ac- 
tion brought  a  separate  suit  against  plaintiff  on 
a  note  for  the  balance  of  the  price,  and  the  ac- 
tions being  tried  together  resulted  in  a  verdict 
for  defendant  on  the  note  for  less  than  $1,500, 
the  judgment  was  for  the  payment  of  money 
and  appealable  to  the  Superior,  and  not  to  Su- 
preme, Court. 

2.  Same— Tests  of  Jurisdiction. 

Act  May  5.  1899  (P.  L.  248),  relating  to 
jurisdiction  of  appeals,  and  providing  that  in 
any  suit,  distribution,  or  other  proceeding,  if 
plaintiff  recovers  damages,  the  amount  of  the 
judgment  shall  be  conclusive  proof  of  the 
amount  in  controversy,  but,  if  plaintiff  recovers 
nothing,  the  amount  in  controversy  shall  be  the 
amount  of  damages  claimed,  was  intended  to 
provide  standards. of  proof  in  two  classes  of  ac- 
tions, which  should  include  every  possible  case: 
First,  issues  involving  title  or  possession  of 
specific  property,  real  or  personal ;  and,  second, 
issues  involving  the  payment  of  money. 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  the  Spring  City  Brick  Com- 
pany against  the  Henry  Martin  Brick  Ma- 
chine Manufacturing  Company,  Inc.,  to  re- 
cover back  money  paid  on  the  purchase  price 
of  a  brick-drying  machine  for  alleged  breach 
of  warranty,  and  cross-action  by  the  brick 
machine  company  against  the  brick  company 
on  a  note  for  the  balance  of  the  price.  Judg- 
ment for  defendant  for  $663.60,  and  plain- 
tiff appeals.  Case  remitted  to  the  Superior 
Court 


Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MBSTRB3ZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Louis  M.  GblldB  and  Charles  D.  McAvoy, 
for  appellant  Samuel  H.  High  and  John 
Faber  Miller,  for  appellee. 

PER  CURIAM.  The  only  question  before 
us  at  present  Is  one  of  jarlsdlctlon.  The 
facts,  stated  merely  for  explanation  of  the 
present  question  and  without  reference  to 
the  merits,  appear  to  be  that  the  parties 
entered  into  a  contract  for  the  supply  by 
the  appellee  to  the  appellant  of  a  brick-dry- 
ing machine.  Appellant  paid  on  account  from 
time  to  time  as  the  work  progressed,  and 
finally  gave  a  note  for  the  apparent  balance. 
Dispute  having  arisen  between  the  parties, 
appellant  brought  suit  in  assumpsit  to  re- 
cover back  the  money  it  had  paid,  on  the 
ground  of  breach  of  warranty  in  regard  to 
the  work  the  machine  was  guaranteed  to  do. 
while  appellee  brought  suit  on  the  appel- 
lant's note.  By  agreement  the  two  actions 
were  tried  together  in  the  appellant's  suit, 
and  resulted  In  a  verdict  for  the  defend- 
ant for  $663.  The  appellant  has  brought  Us 
appeal  in  this  court 

The  language  of  the  act  of  May  5,  1899  (P. 
li.  248),  is  that  "in  any  suit,  distribution  or 
other  proceeding  •  ♦  •  if  the  plaintiff 
recovers  damages  •  •  •  the  amount  of 
the  judgment  *  •  *  shall  be  conclusive 
proof  of  the  amount  really  in  controversy, 
but  if  be  recovers  nothing  the  amount  real- 
ly in  controversy  shall  be  determined  by  the 
amount  of  damages  claimed  in  the  state- 
ment of  claim  or  declaration."  The  pres- 
ent case  is  not  within  the  literal  words  of 
any  provision  of  the  act  The  appellant  as 
plaintiff  in  its  own  action  has  recovered 
nothing,  but  its  action  was  not  tried  singly, 
but  as  a  double  or  composite  action,  in  which 
the  nominal  defendant  was  really  an  actor 
or  plaintiff,  and  recovered  a  verdict  of  less 
than  $1,500.  This  will  settle  the  entire  con- 
troversy— appellant's  claim  as  well  as  de- 
fendant's. 

The  act  of  1899  and  Its  conclusive  test  of 
the  amount  actually  in  controversy  were  fol- 
ly considered  in  Prentice  v.  Hancock,  204  Pa. 
128,  53  Atl.  763,  and  Astwood  v.  Wanamaker, 
209  Pa.  103,  58  Atl.  139,  and  the  construction 
established  that  the  Legislature  intended  to 
provide  standards  of  proof,  for  purposes  of 
jurisdiction.  In  two  classes  of  actions,  which 
should  include  every  possible  case:  First  is- 
sues involving  title  or  possession  of  specific 
property,  real  or  personal ;  and,  second,  is- 
sues involving  the  payment  of  money.  Tbe 
present  case,  though  somewhat  complicated 
by  being  really  a  double  action,  Is  neverthe- 
less a  judgment  for  the  payment  of  money, 
and  therefore  within  the  second  class. 

The  appeal  la  remitted  to  the  Superior 
I  Court 
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8TJi;LnrAN  et  ox.  T.  JONBS  &  IiAUOHLIN 
STEBI<  CO.  et  aL 

(Supreme  Court  of  Pennsylranla.  June  23, 
190a) 

1.  iNJUwcnoN— Vioi-ATioN— Pboof. 

A  finding  of  contempt  for  violating  an  In- 
junction will. not  be  made,  nor  will  a  fine  be 
imposed,  nor  an  order  of  commitment  passed, 
until  the  petitioner  clearly  and  satisfactorily  ea- 
tablishes  the  violation  of  the  •iucree. 

[Ed.  Note.— For  cases  in  point,  aee  Cent,  Vig. 
V«d.  27,  Injunction,  {  514.] 

Z  Samb— Scope  ov  Injttrctioii. 

The  terms  of  an  injunction  ahoald  not  be 
construed,  in  a  contempt  proceeding,  to  cover 
acts  not  fairly  and  reasonably  within  their 
meaning,  nor  should  a  rule  for  contempt  be  sus- 
tained unless  a  case  of  actual  disobedience  ia 
presented. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  27,  Injunction,  {  448.] 

8.  Saick— ETIDENCI!. 

Property  owners  In  a  residential  neighbor- 
hood enjoined  a  steel  company  from  emitting 
clouds  of  ore  dust  from  its  furnaces,  which  was 
destructive  to  complainant's  trees,  shrubbery, 
etc.  On  a  petition  for  an  attachment  for  con- 
tempt, there  was  evidence  that  ore  dust  escaped, 
from  time  to  time,  from  plaintiff's  furnaces,  es- 
pecially while  changes  and  experiments  were  be- 
ing made  to  prevent  the  escape  of  the  dust.  It 
also  appeared  that  defendant  bad  made  an  bon- 
Mt  effort,  at  great  expense,  to  lessen  the  evil, 
and  had  so  far  succeeded  that  l>etween  the  date 
of  the  decree  and  the  time  of  the  filing  of  the 
petition  for  contempt,  the  trees  and  shrubbery 
In  the  neighborhood  referred  to  in  the  injunc- 
tion were  not  destroyed,  nor  were  complainant's 
tenants  drivei)  from  their  houses,  nor  were  the 
properties  any  longer  being  practically  destroyed 
or  confiscated,  aa  alleged  in  the  bill.  Beld,  that 
the  proof  was  Insufficient  to  justify  an  attach- 
ment for  contempt. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {  514.] 

Mestrezat,  J.,  dissenting. 

Appeal  from  Cotirt  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  B.'  B.  Salltvan  and  bis  wife 
against  the  Jones  &  Laughlin  Steel  Company 
and  others.  Prom  a  decree  awarding  an 
attachment  against  defendant  for  contempt 
In  violating  an  injmiction,  on  which  defend- 
ants were  found  guilty,  they  appeal.   Reversed. 

The  following  is  the  opinion  of  Young,  J., 
in  the  court  below,  who  found  the  defendants 
goUty  of  contempt  in  the  following  opinion: 

"This  canse  comes  before  na  now  upon  the 
petition  of  the  plaintiffs,  reciting  that  on 
Apill  19, 1904,  at  the  above  number  and  term 
of  this  court,  a  decree  was  entered  by  this 
oonrt,  among  other  tilings,  perpetually  en- 
Joining  and  restraining  the  defendant  'from 
•nch  operation  of  Its  furnaces,  sitaated  in  the 
Fourteenth  ward  of  the  city  of  Pittsburg  and 
described  in  the  bill  as  to  cause  to  be  emitted 
therefrom  clouds  of  ore  dust  wwklng  and 
causing  the  injury  to  the  property  of  the 
plaintiffs  as  in  the  bill  described  and  fotmd 
i^  the  court,'  aitd  that  notwithstanding  said 
decree,  the  defendants  have  persistently  and 
at  Intervals,  daily  and  frequently,  many  times 
during  the  day  and  night,  since  the  day  when 


said  decree  was  entered  so  operated  its  fur-' 
naces  as  to  cause  to  be  emitted  therefrom 
doads  of  ore  dnst  worUng  and  causing  tbe 
Injury  to  plaintiffs'  property,  as  in  said  bill 
described,  and  found  by  this  honorable  court, 
and  In  open  and  deliberate  violation  of  the 
terms  of  said  decree  and  injunction,  and 
against  the  oft-repeated  protests  of  your  said 
petitioners,'  and  that  the  petitioners  are  'ad- 
vised, believe,  and  charge  that  the  defendant, 
its  officers,  agents  and  employes  are  each 
and  all  in  contempt  of  this  honorable  court,' 
and  prays  that  Benjamin  F.  Jones,  Jr.,  Willis 
li.  King,  William  L.  Jones,  Henry  S.  Elehl, 
W.  W.  Wlllock,  William  C.  Moreland,  James 
B.  Laughlin,  and  George  M.  Liaughlin,  who 
are  the  directors  of  the  Jones  &  Laughlin 
Steel  Company,  of  whom  Benjamin  F.  Jones, 
Jr.,  Is  president,  Willis  L.  King,  vice  presi- 
dent, James  B.  Laughlin,  treasurer,  William 
0.  Moreland,  secretary,  William  L.  Jones, 
general  manager,  and  B.  L.  Messier,  super- 
intendent of  the  Eniza  furnaces  of  said  Jones 
&  lAughlln  Steel  Company,  be  adjudged  to 
be  in  contempt  of  this  court,  and  that  attach- 
ment be  Issued  against  them  for  failure  to 
comply  with  the  aforesaid  terms  of  said  de- 
cree. 

"To  this  petition,  presented  to  the  court 
upon  January  10,  1907,  the  defendants  on 
January  19th  filed  an  answer,  admitting  that 
the  defendants  are  the  officers,  agents,  and 
servents  of  the  defendant  company,  and  that 
they  were  duly  notified  of  the  entry  of  the 
decree  at  the  time  of  Its  entry,  but  denying 
that  the  defendant  the  Jones  &  Laughlin 
Steel  Company  has  persistently  and  at  inter- 
vals, dally  and  frequently,  many  times  during 
the  day  and  night,  since  the  day  when  said 
decree  was  entered,  so  operated  Its  furnaces 
as  to  canse  the  injury  to  plaintiffs'  property 
as  In  said  bill  described  and  found  by  this 
court,  and  in  open  and  deliberate  violation 
of  the  terms  of  said  decree  and  Injunction, 
and  against  the  oft-repeated  protests  of  the 
said  petitioners.'  The  answer  also  admits 
that  there  have  been  at  different  times  since 
April  19,  1904,  escapes  of  ore  dnst  from  the 
Eliza  furnaces,  but  not  at  all  in  character, 
extent,  or  effect  such  escapes  of  ore  dust  aa 
were  enjoined  by  the  decree  of  this  honor- 
able court,  and  most  of  these  escapes  occur- 
red during  the  time  that  new  and  very  ex- 
tensive appliances — adopted  to  do  away  with 
the  escape  of  ore  dust — were  being  attached 
to  said  furnaces,  and  were  due  to  this  cause ; 
said  new  appliances  being  so  extensive  as  not 
only  greatly  to  disarrange  and  disturb  the 
operation  of  the  furnaces  while  the  work  of 
putting  them  up  and  attaching  them  was  going 
on,  but  to  render  necessary  the  disconnecting 
and  oi>enlng  of  certain  pipes  and  parts  of  the 
furnaces  which  contributed  to  the  escape  of 
ore  dust'  The  answer  also  denies  that  they 
have  violated  said  injunction  in  letter  or 
spirit  but,  beginning  even  before  the  entry 
of  said  Injunction,  and  oontlnniog  to  this 
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time,  thef  bare  be«n  unceasing  In  t^elr  efforts 
to  prevent  tbe  escape  of  ore  du^t  from  tbe 
fopaces  in  question,'  and  avers  tHat  ^tbey 
have  been  watchful  and  careful  in  tbe  opera- 
tion of  their  furnaces;  they  have  analyzed 
and  selected  all  the  ingredients  used  there- 
in, ore,  coke,  and  limestone ;  they  have  made 
Important  changes  in  their  furnaces;  they 
have  adopted  and  used  new  and  costly  appli- 
ances, and,  without  stopping  to  consider  cost, 
they  have,  in  many  other  ways,  done  that 
which  to  them  or  to  their  engineers  gave 
promise  of  good  vesults  in  furtherance  of 
their  efforts  to  remove  entirely  every  cause 
of  annoyance,  or  even  inconvenience,  from 
escaping  ore  dust  And  they  are  willing  and 
ready  in  time  to  come,  in  tbe  operation  of 
said  furpaces  there,  to  do  any  and  every- 
thing further  in  this  behalf,  which  will  pre- 
vent entirely,  or  still  farther  reduce,  the  es- 
cape of  qre  dust' ;-  and  that,  'speaking  from 
their  own  observations,  from  what  the 
changes  in  the  furnaces  and  the  new  appli- 
ances themselves  show;  from  the  expressed 
opinions  and  beliefs  of  their  engineers,  super- 
intendents, and  persons  in  charge  of  said  fur- 
naces; from  '^hat  they  have  learned  and 
heard  from  many  persons  living  in  the  Oak- 
land district,  and  even  ne<trer  to  the  site  of 
said  furnaces — they  are  enabled  to  say,  and 
do.  say,  that  great  progress  and  advancement 
have  been  made  towards  preventing  the  es- 
cape of  ore  dust  from  the  said  furnaces,  or  at 
least  reducing  it  to  such  an  extent  that  no 
inconvenience  or  annoyance  will  be  suffered 
therefrom,'  and  denying  'that  the  defendants. 
Us  officers,  ag^its,  servants,  and  employes  are 
each  and  all,  or  any  at  them.  In  contempt  of 
this  honorable  court,  and  they  pray,  there- 
fore, that  the  rule  for  an  attachment  entered 
In  this  case,  may  be  discharged.' 

"Upon  this  petition  and  answer  being  filed, 
this  court,  upon  February  7th  began  taking 
the  testimony  to  determine  the  question  as 
to  whether  said  defendants,  its  officers,  and 
agents  should  be  adjudged  guilty  of  contempt 
of  this  court,  and  an  attachment  be  issued 
against  them  for  failure  to  comply  with  the 
terms  of  the  decree ;  «nd  tbe  court  continued 
to  take  testimony  submitted,  taking  In  all 
1,962  pages  of  testimony,  and  finally,  having 
heard  counsel  both  In  oral  argument  and  by 
written  brief,  we  come  now  to  determine  the 
question  whether  tbe  defendants  in  this  case, 
its  officers,  agents,  and  employes  are  in  con- 
tempt of  this  court,  and  have  violated  its  de- 
cree. The  sole  inquiry,  then,  before  the  court 
is  whether  the  Jones  &  Laughlin  Steel  Com- 
pany, the  defendant,  or  the  persons  named  as 
its  officers,  employes,  and  agents  have  since 
April  19,  1904,  refused  or  failed  to  comply 
with  the  decree  of  this  court  in  enjoining  and 
restraining  them  'from  such  operation  of  Its 
furnaces,  situated  in  the  Fourteenth  ward  of 
the  city  of  Pittsburg,  and  described  in  the 
bill,  as  to  cause  to  be  emitted  therefrom 
doqda  of.  ore  dust,  working  and  causing  the 


injury  to  the  property  of  the  plaintiffs,  as  in 
the  bill  detiprlbed  and  found  by  this  court.' 
There  lies  at  the  very  foundation  of  this  in- 
quiry the  qijestipa  as  to  the  meaning  of  tl^ls 
injunction  because,  until  we  shall  have  deter- 
mined exactly  its  meaning  we  shall  not  be 
able  to  determine  whether  or  not  tbe  defend- 
ants have  disobeyed  it.  Ordinarily  the  mean- 
ing of  a  decree  and  the  purpose  to  be  accom- 
plished by  It  are  easily  determined  from  the 
words  of  the  order  or  decree;  but,  where 
there  may  be  any  doubt  concerning  either  tbe 
meaning  of  the  decree  or  the  purpose  of  the 
court  m  making  it,  w£  are  entitled  to  have 
such  light  from  proper  sources  as  to  make 
it  clear  beyond  question,  and  especially  is 
this  true  when  the  proceeding  is  one  Cor 
the  punishment  of  persons  for  its  violation, 
the  proceeding  becQmlng  a  quasi  criminal 
proceeding,  and  we  are  required  to  examine 
and  strictly  construe  the  order  disobeyed  as 
though  It  were  a  criminal  statute.  It  is  espe- 
cially Important,  In  the  case  at  bar,  to  deter- 
mine these  things  accurately  and  definitely 
because  of  the  magnitude  of  the  operations 
on  the  one  hand,  and  the  great  alleged  Injury 
on  the  other  hand,  arising  oat  qf  conditions 
in  a  gre^t  manufacturing  city,  subject  to 
many  injuries  and  annoyances  by  reason  of 
Its  being  a  manufacturing  city,  that  wonld 
not  occur  elsewhere,  aside  from  the  duty  of 
the  court  to  compel  obedience  to  its  decree. 
In  seeking  the  meaning  of  the  decree  and  the 
objects  of  the  court  in  making  it,  the  decree 
naturally  falls  into  two  propositions  or  in- 
quiries: First,  what  is  meant  by  sudi  opera- 
tion of  its  furnaces  as  to  cause  to  be  emitted 
therefrom  clouds  of  ore  dust;  and,  second^ 
what  injury  to  plaintiffs'  property  is  descrit»- 
ed  in  the  bill  and  found  by  the  court?  and 
to  the  answer  to  these  two  propositions  or  In- 
quiries we  must  first  apply  ourselvea  To  de- 
termine this  we  must  look  to  the  findings  of 
fact  by  the  learned  judge  of  the  court  below, 
on  the  original  trial  of  the  case,  and  to  the 
opinion  of  the  Supreme  CSourt 

"Such  operation  of  the  furnaces  must  in- 
clude therein  rebuilding,  improving,  or  en- 
larging, as  found  in  tbe  ninth  finding  of  fact, 
in  these  words:  'That  between  March,  1898, 
and  May,  1901,  tbe  three  furnaces  at  that 
time  constituting  the  Eliza  furnaces  were  re- 
built. Improved,  and  enlarged,  upon  the  site 
then  and  now  occupied  by  them,  and  a  fourth, 
furnace  added  upon  that  site.  Tbe  first  of 
the  rebuilt  furnaces  was  "blown  in"  Septem- 
ber 1,  1890;  the  second  May  13,  1900;  the 
third  January  21,  1901;  and  the  fourth  on 
May  8,  1901.  These  furnaces  as  rebuilt.  Un- 
proved, and  enlarged  are  constructed  in  ac- 
cordance with  modem  and  approved  plana. 
and  in  their  construction  are  in  every  respect 
equipped  with  modem  appliances  and  im- 
provements, and  are  equal,  in  many  respect* 
superior,  to  other  furnaces  in  this  locaMty, 
ifl  which  pig  Iron  Is  manufactured,  and  are 
among  th»  largest  knoTrn  in  the  iron  bnaiaBaa, 
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having  a  eapaettjr  each  of  alKnit  GOO  torm  dal- 
ly production,  and  conanmlng  together  about 
4,000  tons  of  ore  dally.'  And  again  In  the 
fifteenth  finding  of  fact:  The  ores  Icnown  aa 
ttie  Mesalta  ores  are  mined  In  the  state  of 
Minnesota,  and  in  their  physical  structure  are 
finer  than  the  Old  Range  ores.  Meaaba  ores 
have  been  used  In  all  furnaces  in  this  dis- 
trict, In  making  pig  Iron,  since  the  year  1802, 
in  Increasing  quantities,  until  the  year  1902, 
when  the  relative  quantities  of  Old  Range 
and  Mesaba  ores  brought  tD  Lake  Brie  ports 
was  about  SO  per  cent,  of  each.  That  the 
amount  of  Mesaba  ores  brought  to  lake  ports 
had  increased  from  5,000  tons  in  1892  to  12,- 
000,000  tons  In  1002.  That  the  defendant 
company  now  MM  in  its  fnmaQes',  and  has 
been  usiftg  for  the  past  seven  or  eight  years, 
a  pottion  of  Mesaba  ores  known  as  Adams, 
Lincoln,  and  Duluth,  which  are  among  the 
best  in  quality  of  all  MeSaba  ores.  The 
amount  of  Mesaba  ores  used  by  the  defendant 
company  In  Its  furnaces  In  the  past  seven  or 
eight  years  has  averaged  30  per  cent  of  the 
total  ore  used,  which  is  a  less  propoti^tion  than 
Is  used  generally  In  blast  furnaces '  in  this 
district  That  at  the  present  time  ttie  percent- 
age of  Mesaba  ore  used  at  the  Eliza  furnace 
is  about  2%  per  cent'  And  Again  in  the  six- 
teenth finding  6f  fact:  That  the  escape'  of 
ore  dust  due  to  "eliptf'  in  the  furnace  to  a 
financial  loss  to  the  operator,  both  in  the  mat- 
ter of  production  and  In  the  loss  of  ore. 
That  the  defendant  has  been  dlHgent  In  Its 
efforts  to  flOd  means,  or  to  adopt  appliances 
or  Inventions,  which  will  pretent  the  escape 
of  dust  from  Its  furnaces.  That  up'  to  the 
present  time  no  appliance  has  been  found 
which  win  effectually  prevent,  or  reasonably 
diminish  the  escape  of  the  ore  dUst  from  blast 
furnaces,  when  ''slips"  occur.  That  the  use 
of  Old  Range  ores  exclusively  would  not  ma- 
terially lessen  the  number  of  "slips"  oCourring 
in  furnaces,  but  would,  to  a  considerable  ex- 
tent, decrease '  the  amount  of  ore  dust  dis- 
charged into  the  air  at  each  explosion.'  As 
found  by  the  court  below,  the  operation  com- 
plained of  wafs  the  building  and  enlarging  of 
the  furnaces,  the  use  therMn  of  large  quanti- 
ties of  Mesaba  ote,  and  the  emission  into  the 
atmosphere  of  unconsumed  poti:iOn^  of  that 
ore  In  great  quantities,  carried  by  currents  of 
air  In  heavy  cionds.  An  examination  of  the 
opinion  of  Mr.  Justice  Brown  in  the  case 
when  It  was  in  the  appellate  court,  In  206 
Pa.  649,  B7  Atl.  1066,  1067,  66  L.  R.  A.  712, 
shows  tiiat  the  court  had  these^flndlngs  of 
fact  in  mind.  There  the  learned  justice  says: 
Their  complakit  is  that  tbs  ap]^ilee,  in  tear* 
Ing  down  the  tbrbe  furnaces  and  replacing 
them  with  the  four  new  ones,  of  Immense 
siee  and  several  times  the  capacity  of  the 
old,  and  in  using  in  them  the  fine  "Mesaba" 
ore  dust,  without  so  operating  them  as  to 
prevent  the  escape  of  the  dust  from  "slips," 
causing  admitted  devastation,  is  practically 
confiscating  their  properties.  *  *  •  Here 
the  tomaces  were  artificially  brought  by  ap- 


pellee onto  Its  lands  by  being  built  there  by> 
ft,  and  the  "Mesaba"  ore  converted  by  the 
furnaces  Into  iron  is  also  artificially  brought 
there  by  it  It  knew,  when  about  to  erect 
these  new  furnaces  of  inmiense  slee  and  great 
capacity,  that  in  their  operation  the  rights  of 
others,  among  them  those  of  the  appellants, 
to  the  use  and  enjoyment  of  their  property, 
situated  In  what  for  years  had  been  a  portion 
of  the  city  given  up  to  residences,  were  not  to 
be  utterly  disregarded ;  and  when  It  began  to 
use  the  fine  ore  dust  which  ha^  manifestly 
caused  the  serious  injury  to  the  property  of 
the  appellants,  it  was  again  bouhd  to  consid- 
er the  effect  of  the  use  of  this  ore  upon  the 
aear-by  residences.'  We  must  therefore  con- 
clude that  the  words  'such  operation  of  Its 
furnaces  as  to  cause  to  be  emitted  therefrom 
clouds  of  ore  dust'  mean  the  building,  the  en- 
largement and  the  use  of  its  furnaces,  and  the 
use  of  Mesaba  ore  in  the  furnaces  In  such  a 
way  as  to  cause  clouds  of  ore  dust  to  be  cast 
from  them  Into  the  atmosphere.  As  said  by 
the  Supreme  Court,  It  is  not  the  enlargement 
of  their  furnaces  and  the  use  of  Mesaba  ore 
in  the  furnaces,  bat  It  Is  the  enlargement  of 
the  furnaces  and  the  use  of  Bfesaba  ore  In 
the  furnaces,  they  being  so  operated  as  to 
cause  slips  and  explosions  and  the  emission 
into  the  air  of  clouds  of  ore  dust,  tiiat  makes 
the  injury  of  a  new  kind,  and  not  one  of  de- 
gree, when  compared  with  the  operations  of 
other  furnaces  within  this  manufacturing  dis- 
trict The  complainant,  then,  having  alleged 
this  new  kind  of  injury,  the  court  below  hiv- 
ing found  the  nature  of  the  act,  and  the*  Su- 
preme Court  having  distlngulBhed  It  as  differ- 
ing in  kind,  we  have  no  difficulty  In  under- 
standing that  the  final  decree  of  the  court, 
which  was  made  In  the  Identical  language 
used  by  the  learned  justice  at  the  close  of  his 
opinion,  meant  that  what  was  perpetually'  en- 
joined was  that  operation  <  of  the  furnaces, 
that  use  of  Mesaba  ore  In  the  furnaces,  s4 
that  the  slips  and  explosions  occur,  and  so 
that  clouds  of  dust  are  emitted  from  them. 

"We  next  turn  to  the  second  inquiry— what 
is  meant  in  -Ae  decree  by  clouds  of  ore  dust 
working  and  causing  the  injury  to  the  prop- 
erty of  the  plaintiffs  as  In  the  bill  described 
and  found  by  the  court  below?  This  is  de- 
fined by  the  learned  judge  of  the  court  below 
In  the  seventeenth  finding  of  fact:  That  ore 
dust  was  first  noticed  settling  upon  properties 
In  the  neighborhood  of  defendant's  furnaces 
as  early  as  1899,  but  that  deposit  did  not  be- 
come serious  until  about  July,  1901.  Since 
that  time  dust.  In  greater  or  less  quantities, 
has  been  carried  from  defendant's  furnaces 
and  deposited  upon  and  about  plaintiffs' 
premises.  That  the  effect  of  the  dust  is  not 
only  annoying,  but  injurious  to  property ;  that 
it  chokes  rain  conductors  upon  the  houses, 
discolors  fabrics  and  paints,  and  Injures  car- 
pets and  curtains ;  that  it  Is  of  a  greasy  na- 
ture, and  difficult  to  remove  from  both  gar- 
ments and  paints;  that  It  has  also  been  de- 
structive to  fruit  and  riiade  trees  and  vegeta- 
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tlon  generally,  and  has  depreciated  the  value 
of  plaintiffs'  properties  from  25  per  cent  to 
60  per  cent'  Turning  now  to  the  opinion  of 
Mr.  Justice  Brown,  as  found  on  page  550, 
of  208  Pa.,  on  page  1069  of  57  Atl.  (66  L.  R. 
A.  712),  we  And  this  expression:  'When, 
however,  as  the  result  of  the  Improvements 
voluntarily  made  by  the  appellee,  and  its  use 
of  a  new  ore,  the  annoyance,  inconvenience, 
and  injury  to  which  appellants  are  now  sub- 
jected do  not  differ  merely  In  degree  from 
those  to  wiiich  they  formerly  submitted  as 
part  of  their  lot  as  citizens  of  the  "Iron 
City,"  but  In  kind,  and  practical  destruction 
and  confiscation  of  their  properties  confront 
them,  a  very  different  situation  is  presented 
to  a  chancellor. from  those  cases  in  which  the 
rule  is  laid  down  that  people  who  live  in  such 
a  city,  or  within  its  sphere  of  usefulness,  do 
so  of  choice,  and  therefore  voluntarily  submit 
themselves  to  its  peculiarities  and  its  dis- 
comforts. That  very  rule,  as  announced  in 
Huckenstine's  Appeal,  supra,  recognizes  their 
right  to  live  and  have  their  homes  there ;  and 
a  case  cannot  be  found  as  authority  for  the 
right  of  any  manufacturing  company,  located 
in  a  manufacturing  district  of  a  city,  to  so  re- 
build and  operate  its  furnaces  as  to  actually 
destroy  homes  and  other  property  in  a  resi- 
dential portion  of  the  same  city.  That  this 
is  what  the  appellee  is  doing  Is  an  irresisti- 
ble conclusion,  and  the  only  relief  is  by  in- 
junction. If  it  is  to  be  permitted  to  so  oper- 
ate its  furnaces  that  the  burning  and  corrod- 
ing dust  emitted  from  its  stacks  Is  borne  by 
the  winds  and  scattered  over  the  properties 
of  the  appellants  with  destroying  effect,  sim- 
ply because  of  the  plea  that  it  cannot  be  help- 
ed, for  the  same  reason  it  might  ask  a  chan- 
cellor to  stay  his  arm  from  arresting  the  de- 
scent of  showers  of  Aire  from  the  same  stacks 
down  on  the  same  near-by  hqmes.  If  the  ap- 
pellee possessed  the  right  of  eminent  domain, 
'  it  might  take  the  properties  of  the  appellants 
and  do  with  them  what  it  pleases,  but  not 
having  such  high  right  it  cannot  do  so,  even 
indirectly.  It  has  a  right  to  the  use  and  en- 
joyment of  its  own  property,  but  so  have  the 
appellants  to  theirs,  for  whom  the  law  says 
to  the  former,  "Sic  utere  tuo  ut  allenum  non 
Isdas."'  We  must  conclude,  therefore,  that 
the  Injury  which  It  was  Intended  to  prevent 
by  this  decree,  under  the  words  'working  and 
causing  the  injury  to  the  property  of  the 
plaintiffs,  as  in  the  bill  described  and  found 
by  this  court'  means  the  injury  resulting 
from  the  casting  of  ore  dust  upon  the  com- 
plainants' property,  and  that  'the  effect  of 
the  dust  Is  not  only  annoying,  but  injurious 
to  property;  that  it  chokes  rain  conductors 
upon  tbe  houses,  discolors  fabrics  and  paints, 
and  Injures  carpets  and  curtains ;  that  It  is 
of  a  greasy  nature,  and  difficult  to  remove 
from  both  garments  and  paints;  that  it  has 
also  been  destructive  to  fruit  and  shade  trees 
and  vegetation  generally,  and  has  depreciated- 
the  value  of  plaintiffs'  pioi)ertieB  from  25 
p^c  cent  to  50  per  cent' 


"We  turn,  then,  to  the  evldoice  in  this 
case,  to  determine.  In  the  first  place,  if  the 
defendant  since  the  granting  of  the  injunction 
on  April  19,  1904,  has  been  operating  its 
furnaces,  using  the  finely  pulverized  Mesaba 
ore,  and  thereby  allowing  slips  and  explosions 
to  occur,  throwing  out  clouds  from  which 
the  ore  dust  settles  upon  the  property  of 
complainants,  causing,  not  only  an  annoying, 
but  an  injurious,  effect  to  the  property  in  the 
manner  found  by  the  court  below.  From  the 
admissions  of  the  answer  and  the  evidence 
we  must  conclude  that  ore  dust  does,  from 
time  to  time,  escape  from  the  Eliza  fur- 
naces. We  must  also  conclude  that  large 
quantities  of  ore  dust  escaped  while  changes 
and  experiments  were  being  made,  in  an  hon- 
est effort  to  prevent  the  escape  of  ore  dust 
in  the  operation  of  the  furnaces,  but  the  evi- 
dence shows  that  frequently,  when  changes 
and  experiments  were  not  being  made,  but 
when  the  furnaces  were  b^ng  operated  in 
the  ordinary  and  usual  way,  there  have  been 
escapes  of  clouds  of  ore  dust  from  the  fur- 
naces. All  of  the  plaintiffs'  and  many  of  de- 
fendants' witnesses  testified  that  clouds  of 
ore  dust  came  from  the  furnaces.  The  evi- 
dence conclusively  shows  that  defendants 
have  persistently  and  frequently,  both  day 
and  night,  so  operated  their  four  old  fur- 
naces, and  a  fifth  furnace  built  since  the 
granting  of  the  injunction,  as  to  be  emitted 
therefrom  clouds  of  ore  dust  The  evidence 
shows  conclusively  that  ore  dust  from  tlie 
furnaces  has  been  deposited  upon  and  about 
plaintiffs'  premises  frequently  since  the  mak- 
ing of  the  decree.  The  evidence  also  shows 
conclusively  that  the  effect  of  the  ore  dust  is 
not  only  annoying,  but  injurious  to  property; 
that  It  chokes  rain  conductors  upon  the  hous- 
es, discolors  fabrics  and  paints,  and  Injures 
carpets  and  curtains;  that  it  is  of  a  greasy 
nature,  and  difiScult  to  remove  from  both  gar- 
ments and  paints.  The  evidence  does  not  sat- 
isfy us  that  it  tias  been  destructive  of  fruit 
and  shade  trees,  and  vegetation  generally, 
since  April  19,  1904.  Neither  does  tlie  evi- 
dence satisfy  us  that  there  has  been  any  fur- 
ther depreciation  of  the  value  of  petltloneiB' 
property  since  the  granting  of  the  injunc- 
tion; but  it  Is  nevertheless  true  that  there 
has  been  no  substantial  Improvement  in  val- 
ues since  that  time,  although  real  estate  val- 
ues elsewhere  in  the  city  not  subjected  to  sim- 
ilar injury,  have  greatly  increased.  But  the 
evidence  tdiows  just  as  conclusively  that  the 
frequency  of  the  clouds  of  ore  dust,  and  the 
quantity  escaping  from  defendants'  furnaces 
and  depositing  upon  plalntlSs'  property,  is 
not  In  such  quantities  as  prior  to  the  mak- 
ing of  the  decree.  A  careful  consideration 
of  the  evidence,  produced  by  both  plaintiffs 
and  defendants,  irresistibly  leads  to  the  con- 
clusion that  the  clouds  are  not  so  frequent 
and  the  quantities  of  ore  dust  escaping  not 
so  great  The  defendants'  witnesses,  especial- 
ly those  of  the  defendants  In  charge  of  the 
furnaces^  including  the  general  manager,  the 
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general  Buperlntendent,  and  the  preBident  of 
tbe  company,  eetlmate  tbat  the  escape  of  ore 
dost  has  been  lessened  80  per  cent  This  does 
not  Indicate  what  qnantlty  escapes,  and  Is  on- 
ly evidence  that  the  quantity  escaping  Is 
much  less  than  formerly.  This  la  the  sole 
defense  of  the  defendants.  They  say.  In  an- 
swer to  the  petition  asking  for  an  attach- 
ment, that  the  escapes  of  ore  dust  were  not 
of  such  character,  extent,  or  effect  as  were 
enjoined  by  tbe  decree.  They  deny  tbat  tbey 
violated  the  Injunction  In  letter  or  spirit,  but 
say  that,  b^lnnlng  before  the  entry  of  the 
injimctlon,  and  continuing  to  the  present, 
they  have  been  unceasing  In  their  efforts  to 
prevent  tbe  escape  of  ore  dust  from  tbe  fur- 
naces; that  they  have  been  watchful  and 
careful  In  the  operation  of  their  furnaces; 
have  analysed  and  selected  all  the  Ingredients 
used  therein,  ore,  coke,  and  limestone;  that 
they  have  make  Important  changes  In  tbelr 
furnaces;  they  have  adopted  and  used  new 
and  costly  appliances,  without  considering 
cost.  In  their  efforts  to  remove  entirely  every 
cause  of  annoyance,  or  even  Inconvenience, 
from  escaping  ore  dust;  and  tbat  they  are 
DOW  wining  and  ready  at  all  times  to  come. 
In  the;,  operation  of  said  furnaces,  to  do  any 
and  everything  which  will  prevent  entirely, 
or  still  further  reduce,  the  escape  of  'Ore  dust; 
and  they  say  they  have  made  great  progress 
and  advancement  towards  preventing  the  es- 
cape of  ore  dust,  or  at  least  have  decreased  It 
so  that  no  Inconvenlenee  or  annoyance  will 
be  suffered  In  the  future. 

"The  evidence  In  this  case  shows  most  con- 
dnsively  tbat  neither  trouble  nor  expense  has 
been  spared  by  the  defendants  to  prevent  the 
escape  of  ore  dust  from  their  furnaces  and 
tbe  consequent  Injury  to  plaintiffs'  property. 
Every  known  mettiod  of  operation,  every  ex- 
periment, however  costly,  has  been  carefully 
Investigated,  and  thoroughly,  tried,  to  pre- 
vent tbe  escape  of  ore  dust.  Tbe  defendants 
have  expended,  for  this  purpose  aJone,  $2S5,- 
000.  The  defendants,  in  addition  to  expend- 
ing these  large  sums  of  money,  have  suffered 
great  loss,  estimated  at  over  $200,000,  in  their 
output  by  shutting  down  their  furnaces  to 
make  experiments.  In  reducing  the  capacity 
of  tbelr  furnaces,  and  In  the  selection  of  coal, 
limestone,  and  other  material.  We  are  sat- 
isfied that  the  defendants  have  made  every 
effort  to  comply  with  the  decree,  and  there 
can  be  nowhere  found  In  tbe  evldoice  any- 
thing which  could  be  regarded  as  evidence  of 
the  obstinate  refusal  to  obey  tbe  deeree  of  the 
court,  except  in  so  far  as'  their  operation  of 
tbe  furnaces  at  all  has  been  a  violation  of 
the  decree.  These  defendants,  we  are  satis- 
fled,  have  done  everything  human  Ingenuity 
could  suggest,  or  human  experience  indicate, 
to  prevent  their  furnaces  from  emitting  ore 
dust  It  Is  insisted  by  counsel  for  defend- 
ants tbat  these  efforts  upon  tbe  part  of  de- 
fendants are  conduslve  evidence  that  tbe  de- 
fendants bave  not  violated  the  spirit  of  tbe 


decree,  and  therefore  tbat  th^  should  not  be 
attached  for  contempt.  We  cannot  agree  with 
the  position  of  the  defendants  tbat  this  Is  a 
good  answer  to  the  charge  tbat  defendants 
bave  violated  the  decree.  The  decree  In  plain 
words  forbade  the  emission  of  clouds  of  ore- 
dust,  working  the  Injury  found  by  the  court 
as  Injurious  to  property  in  the  way  describ- 
ed, by  the  court,  and  the  defendants  have, 
since  the  granting  of  that  decree,  so  operat- 
ed their  furnaces  as  to  frequently  cause  to 
be  emitted  clouds  of  ore  dust  causing  the 
same  kind  of  Injury,  although  the  emission 
of  clouds  is  not  so  frequent,  the  amount  of 
ore  dust'  cast  upon  plaintiffs'  property,  and 
the  ccmsequent  Injury,  not  so  great  as  when 
the  decree  was  granted.  We  cannot  under- 
stand that  this  decree  was  intended  to  enjoin 
the  defendants  from  causing  their  furnaces 
to  emit  a  certain  number  of  clouds,  or  that 
such  clouds  should  contain  less  than  a  cer- 
tain quantity  of  ore  dust,  or  that  they  must 
not  .deposit  more  than  a  certain  quantity  of 
ore  dust  upon  plaintiffs*  property,  or  that 
the  Injury  must  not  exceed  a  certain  percent- 
age of  the  value  of  the  property.  We  under- 
stand that  decree  to  mean.  In  the  light  of  the 
findings  of  fact  as  interpreted  by  the  Su- 
preme C!ourt,  tbat  the  Injury  differed  In  kind 
from  the  ordinary  Injury  suffered  by  resi- 
dents of  a  manufacturing  city,  in  that  the 
defendants  had  enlarged  tbelr  furnaces, 
brought  there  fine  Mesaba  ore,  and  so  operat- 
ed their  furnaces  as  to  permit  this  ore  to  be 
cast  upon  plaintiffs'  property,  thereby  causing 
the  injury  found  by  the  court.  As  the  de^ 
fendants  are  still  causing  tbelr  furnaces  to 
be  operated  so  as  to  cause  to  be  emitted  from 
them  clouds  of  ore  dust  which  is  cast  upon 
plaintiffs'  property,  causing  substantially  the 
same  kind  of  injury,  though  not  as  great  In 
extent,  th^  bave  been  guilty  of  refusing  to 
obey  tbe  decree  of  the  court,  and  are  to  be 
adjudged  guilty  of  contempt  in  doing  so. 
Whatever  views  we  might  hold  upon  an  orig- 
inal hearing  of  tbe  case  as  now  presented, 
however  we  may  be  Inclined  liy  tbe  facts  as 
presented  l>y  tbe  defendants  to  the  belief  that 
they  bave  done  tbe  best  they  could,  and  how- 
ever we  may  be  affected  by  the  belief  that 
tbe  defendants  did  not  intend  to  disobey  the 
decree,  we  are  sure  that  it  is  our  duty  to  en- 
force the  decree.  We  have  no  discretion  In  ' 
deciding  this  question.  The  appellate  court 
has  determined  tbe  question.  It  has  defined 
the  duty  of  defendants,  and  by  Its  decree 
declared  that  these  defendants  should  not  do 
the  things  which  they  had  theretofore  done, 
and  which  the  evidence  shows  conclusively 
they  are  still  doing.  If  they  cannot  obey  tbe 
decree  and  operate  tbelr  works,  tbey  must 
cease  to  operate  them  until  they  can  obtain 
a  modification  of  tbe  decree. 

"The  defendants  must  be  adjudged  to  be 
In  contempt  of  this  court,  and  an  attachment 
must  Issue  against  them  for  failure  to  com- 
ply with  the  terms  of  its  decree." 
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Argued  before  MITOHMJj,  O.  J.,  utd 
FELI4  BBOWN,  MBBTRBZAT.  POTTSB, 
BLKIN.  and  ST&WA&T,  JJ. 

David  T.  Watson,  George  0.  "WllBon,  Clar- 
ence Bnrlelgb,  Wm.  D.  Bivans,  and  John 
M.  Freeman,  for  appdlanta.  ThcHuas  Pat- 
terson, for  api>ellees. 

BEOWN,  J.  The  decree  In  this  case  per- 
petually enjoins  Jones  &  Laaghlln  Steel  Com- 
pany from  such  (deration  of  its  furnaces, 
situated  In  the  Fourteenth  ward  of  the  city 
of  Pittsburg,  as  to  cause  to  be  emitted  there- 
from douds  of  ore  dust,  working  and  causing 
the  injury  to  the  property  of  the  appellees 
as  In  their  bill  of  complaint  described  and 
found  by  the  court  below.  Sullivan  v.  Jones 
&  Laughlln  Steel  Co.,  208  Pa.  640v  5T  Atl. 
1065,  66  li.  R.  A.  712.  For  an  alleged  viola- 
tion of  this  Injunction  the  'appellants  were 
found  guilty  of  contempt,  and  their  appeal 
is  from  that  finding  and  the  penalties  Imposed 
upon  them. 

The  relief  given  the  appellees  was  what 
they  Bpeclflcally  asked  for  In  the  first  prayer 
of  their  bill.  It  was  that  the  steel  company 
"be  enjoined  and  restrained  from  such  opera- 
tion of  its  furnaces,  situated  in  the  Four- 
teenth ward  of  the  dty  of  Pittsburg,  as 
above  described,  as  to  cause  to  be  emitted 
therefrom  clouds  of  ore  dust,  working  and 
causing  an  injury  to  your  orators'  property, 
as  In  said  bill  described."  The  injuries  ar- 
rested were  those  "in  the  bill  described  and 
found  by  tte  court  below";  and  if  they  were 
continued  by  the  appellants,  in  violation  of 
the  decree  forbidding  them,  the  order  of  the 
court  In  the  proceedings  for  contempt  will 
not  be  disturbed.  After  deliberate  and  ma- 
ture consideration  our  decree  went  forth  for 
relief  to  the  appellees,  and,  as  made,  it  will 
be  enforced.  It  is  not,  however,  to  be  stretch- 
ed to  reach  what  was  not  forbidden  and 
wliat  would  not  have  been  enjoined. 

When  those  enjoined  by  a  decree  In  equity 
are  charged  with  having  violated  It,  its  viola- 
tion must  be  made  to  clearly  and  satisfac- 
torily appear  by  the  petitioner  asking  for 
its  enforcement.  Appeal  of  Philadelphia  & 
Beading  Railroad  Company,  2  Walk.  24& 
Until  its  violation  so  appears  there  can  be 
no  finding  of  contempt,  and  a  fine  will  not 
be  Imposed  nor  an  order  of  commitment  mada 
"No  punishment  should  be  Inflicted  Unless  the 
facts  constituting  the  contempt  have  been 
dearly  and  satisfactorily  established." 
WoodrutC  T.  North  BloomfieM  Gravel  Min- 
ing Co.  et  aL  <a  G.)  45  Fed.  129.  In  a  pro- 
ceeding such  as  this  now  before  us  the  in- 
junction must,  like  a  penal  or  criminal  stat- 
ute, be  "construed  strictly  in  favor  of  the 
person  charged  with  having  violated  it  (Wis- 
consin Central  Railroad  Co.  et  bL.  ▼.  Smith, 
52  Wis.  140,  ^  N..  W.  613),  and  a  chancellor 
will  not  punish  unless  the  guilt  of  the  ax- 
joined  be  clearly  established  (Frobasco  v. 
Probasco,  30  N.  J.  Bq.  .61).  '.'The  procedure 
by  rule  for  contempt  should  not  be  exercised 


unleM  a  MM  to  presented  of  aotud  dlaobedi- 
ence.  *  •  *  The  entry  of  an  order  of  in- 
junction Is,  In  some  req^ects,  analogooa  to 
the  ptihUcation  of  a  penal  statute.  It  Is  a 
Qotiee  to  the  party-  that  certain  tbln«s  must 
be  d(nie^  or  not  done^  nsder  a  penalty  to  be 
fixed  by  tbe  oonrt  The  language  of  sncfa 
notice  should  not  be  stretched  to  oarer  acts 
not  fairly  and  leaaonably  within  Its  mean- 
ing." LouiSTllle  &  N.  B.  B.  Co.  V.  Miller. 
112  Ky.  464,  66  S.  W.  6.  "An  cfcder  of  com- 
mitment for  breach  of  an  injunction  being 
strlctlflslml  Juria,  it  will  not  be  gcanted,  ex- 
cept upon  a  clear  and  satisfactary  Bbowing 
of  the  actual  violation."  High  oa  InjnncHoM 
(Sd  Ed.)  I  1449. 

Tbe  first  inquiry  in  passing  upon  appel- 
lants' alleged  violation  of  the  decree  ia  as 
to  what  was  enjoined.  The  injunction  was 
to  stop  tbe  injuries  "in  tbe  bUl  described 
and  found  by  the  court  below."  What  we  re- 
garded as  those  Injuries  can  readily  be  ascer- 
tained from  the  Allowing  findings  of  tbe 
court  below,  recited  In  our  opinion:  "On 
dust  was  first  noticed  settling  upon  proper^ 
.  ties  in  the  neighborhood  of  defendants'  fni^ 
naces  as  early  as  1889^  bat  the  deposit  did 
not  become  serious  nntll  about  July,  1901. 
Since  that  time,  dust,  in  greater  or  less  goan- 
titles,  has  been  carried  from  tbe  defendants' 
furnaces  and  deposited  upon  and  abont  plain- 
tlflFs'  premises.  The  eftect  of  the  dost  is  not 
only  annoying,  but  injurious  to  iwoperty;  it 
chokes  rain  c<mductof8  iqxm  houses,  discolors 
fabrics  and  paints,  and  Injures  carpets  and 
cnrtalns;  it  is  of  a  greasy  nature,  and  diffi- 
cult to  remove  from  both  garments  and 
paints;  It  has  also  been  destrnctlTe  to  fruit 
and  sbade  trees  and  vegetation  generally, 
and- has  depreciated  the  value  of  plalntlffB' 
IHX>perties  from  26  per  cent  to  CO  per  cent 
*  *  *  The  residence  district  in  which  plaln- 
tiffis*  property  is  situated,  and  which  Is  a 
part  of  the  Fourteenth  wa-rd  of  the  dty  of 
Pittsburg,  was,  prior  to  the  year  1898,  a 
plfeasant  and  hlUtable  part  at  tiie  city. 
While  subject  as  most  parts  of  tbe  dty  are, 
to  smoke,  it  occasioned  no  special  inconvai- 
luice  to  the  inhabitants,  and  the  testimony 
shows  tbat  fiowers,  trees,  and  shrubs  -were 
kept  and  cared  for,  and  were  not  injured  by 
any  snudce  or  dust  whidi  might  prevail 
throughout  the  district  Some  of  tbe  wit- 
nesses toe  the  plalntUCs  testify  that  they  first 
noticed  the  ore  dust  as  early  fa  1890,  hot  it 
did  not  become  serious  until  the  year  1901. 
In  the  latter  year,  when  all  four  frmiacea 
were  completed  and  in  operation,  tbe  ore 
dust  was  thrown  out  in  large  quantities,  aad 
at  more  frequent  intervals,  and  has  increas- 
ed from  that  time  do-wn  until  the  filing  of  the 
bill.  The  plaiutiSs'  property,  by  reason  of 
its  locatloai  near  the  defradaattf  furnaces, 
receives  the  full  effect  of  the  discharge  of 
ore  dust  therefrom.  Almost  all  the  trees  in 
the  orchard,  which  formerly  produced  some 
80  busfaola  of  pears  in  a  season,  the  shade 
trce%  of  which  there  were  Bome(thlng  over 
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20  In  namber,  and  the  shrubbeiy  about  the 
hoiue  have  beeo,  tor  the  moat  port,  destroy- 
ed. The  whole  property  has  been  blai^aned 
and  disfigured.  A  numb»  of  tenaats  have 
been  forced  to  leaTO  the  dwelling  houses  by 
reason  of  the  penetrating  and  damaging  de- 
posits of  ore  dost  From  the  oonducton 
leading  from  the  porch  roofs  in  front  of 
these  houses  the  plalntlfTs  had  removed,  on 
one  oocaslon,  three  barrels  full  of  we  dust, 
the  weight  of  the  amount  thus  removed  be- 
ing some  1,200  pounds.  *  *  *  The  effect 
of  the  ore  dust  upon  properties  upon  which 
It  Is  deposited  Is  very  damaging.  It  cor- 
rodes tin  and  metal  work  which  are  ex- 
posed to  it,  it  chokes  and  fills  conductors,  it 
discolors  and  removes  paint.  It  affects  Inju- 
riously fabrics  In  the  lnterl6r  of  houses,  both 
by  Impregnating  them  with  dust,  and  by  at- 
tacking and  Injinlonsly  affecting  the  fiber. 
People  are  compelled  to  keep  the^  doors  and 
windows  closed  during  the  passing  of  a  dust 
shower,  and,  even  with,  these  precautions, 
the  ore  dust  sifts  In  through  the  crevices 
to  such  an  extent  that  It  is  easily  traceable 
upon  window  slUs,  floors,  books,  furniture, 
and  carpets.  The  ore  dust  frequently  de- 
scends la  such  large  quantities  that  persons 
caught  in  It  are  compelled,  In  some  Instances, 
to  hoist  umbrellBS  and  seek  refuge  on  porch- 
es and  in  houses.  Their  clothing  is  some- 
times stained  and  otherwise  Injured.  It  is 
of  a  grea^  nature,  and  any  garment  or  sur- 
face affected  by  It  is  difficult  to  cleanse." 
From  this  Intolerable  condition  relief  was 
granted,  because  It  anaounted,  in  the  Judg- 
ment of  this  court,  to  "practical  destructlui 
and  confiscation"  oC  appellants'  properties, 
and  but  for  this  effect,  the  decree  dismissing 
tlie  bill  would  have  been  affirmed,  for  we 
said:  "The  appellants  are  not  complaining 
t>ecause  appellee  is  operating  its  furnaces. 
They  would  not  be  beard.  If  that  were  their 
only  complaint  The  city  of  Fittsburg  is  a 
busy  manufacturing  center,  and  by  day  and 
by  night  clouds  of  smoke  ascend  from  the 
stacks  of  its  numberless  mills,  factories,  and 
furnaces,  oftentimes  hanging  over  It  like  a 
pall.  In  a  manufacturing  district  of  this 
dty  the  appellee  has  established  its  furnaces, 
and  is  engaged  in  an  important  and  lawful 
business.  The  appellants,  in  a  residential 
portion  of  the  same  city,  close  by  this  manu- 
facturing district,  own  houses  In  which  their 
tenants  live.  So  situated,  they  must  expect  a 
measure  of  annoyance  and  discomfort,  aris- 
ing from  the  dust  and  smoke,  which  cannot 
be  avoided  in  tl^eir  manufacturing  metropolis, 
and  are  borne  to  the  homes  of  the  city  and 
fill  the  air  that  is  breathed.  To  this  gen- 
eral annoyance  and  discomfort  appellants 
submitted  for  years  without  complaint,  and 
they  were  bound  to  do  so,  for  they  chose  to 
erect  their  houses,  not  only  in  sight  of  great 
manufacturing  plants,  but  within  certain 
reach  of  the  smoke  and  dust,  without  which 
the  fires  of  the  furnaces  and  factories  could 
not  bum.    Of  all  this  there  is  now  no  com- 


plaint by  them.  What,  lo  comiqon  «ltll  aU 
other  citizens,  they  had  endured  for  years, 
np  to  the  atunBier  of  1901,  they  were  willing 
t»  coutlnne  to  endure;  and  they  are  not  now 
complaining  of  appellees'  manufacture  of 
iron,  evm  with  'Mesaba'  ore.  Their  com- 
plaint is  that  Hie  appellee,  in  tearing  down 
the  three  furnaces  and  replacing  them,  with 
the  four  new  ones  of  immense  size  and  sev- 
eral times  the  capacity  of  the  old,  and  in 
using  in  tliem  the  fine  'Hesaba'  ore  dust, 
without  -so  operating  them  as  to  prevent  the 
escape  of  the  dust  from  'slips,'  causing  ad- 
mitted devastation.  Is  practically  confiscat- 
ing their  properties.  To  preserve  these  to 
them,  and  to  protect  them  in  their  absolute 
right  to  the  enjoyment  of  their  private  prop- 
erty, BulUoct  to  the  general  o(mditlons  of  the 
city  in  which,  they  live,  this  bill  was  filed, 
and  its  prayer  is  not  to  restrain  the  appellee 
ttom  operating  Its  furnaces  and  manufactor- 
t»g  iron,  but  is  to  enjoin  it  from  such  opera- 
tion of  them  as  causes  the  serious  and  excep- 
tional Injuries  alleged  in  the  bill  and  proved 
by  the  testimony.  •  *  •  If  this  bill  were 
for  relief  from  personal  inconvenience  and 
interference  with  the  appellants'  full  and 
free  enjoyment  of  their  property,  due  merely 
to  the  conditions  of  smoke  and  dust  that 
have  existed  for  yean^  and  will  exist  as  long 
as  the  city  itself  continues  to  be  the  great 
steel  and  iron  manufacturing  center,  It  would 
be  promptly  dismissed.  Of  the  smoke  and 
dust  now  coming  from  ttil  the  other  sur- 
rounding mills  and  furnaces  no  complaint  is 
made,  and  of  what  used  to  come  from  the  old. 
furnaces  of  the  appellee  the  appellants  made 
no  complaint,  and  would  not  be  complaining 
now  but  for  the  changed  conditions  brought 
about  by  the  appellee.  The  court  below, 
though  requested  by  it,  refused  to  find  ttiat 
'the  matters  complained  of  by  plaintiffs  are 
only  such  discomforts  and  Inconveniences  as 
are,  and  always  have  been,  incident  to  and 
consequent  upon  close  proximity  to  an  exclu- 
sively manufacturing  section  of  a  manufac- 
turing city.'  •  •  •  We  axe  not  to  be  un- 
derstood as  saying,  or  even. intimating,  that 
the  large  furnaces  could  not  be  erected  and 
operated,  that  'Mesaba'  ore  cannot  be  used, 
or  that  if,  in  the  operation  of  the  furnaces 
and  the  use  of  this  fine  ore,  the  discomCort 
and  annoyance  of  the  appellants  had  simply 
been  increased  in  degree,  they  would  be  en- 
titled to  equitable  relief."  Nothing  could  be 
clearer  thftn  that  the  decree  was  not  Intended 
to  enjoin  the  operation  of  the  furnaces  nor 
the  use  of  "Mesaba"  ore. 

The  averment  of  the  appellees  in  their 
petition  for  an  attachment  is  that,  notwith- 
standing the  entering  of  the  decree,  the 
"Jones  &  Iiaughlla  Steel  Company  has  per- 
sistently, and  at  intervals,  daily  and  fre- 
quently many  times  during  the  day  and  at 
night,  ever  since  the  day  when  said  decree 
was  entered,  so  operated  its  furnaces  as  to 
cause  to  be  emitted  therefrom  clouds  of  ore 
dust,   working   and  causing   the  injury    to 
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plaintiffs'  property  as  in  said  bill  described 
and  found  by  this  honorable  court,  and  In 
open  and  deliberate  violation  of  tbe  terms 
of  said  decree  and  Injunction."  To  this  ap- 
pellants answered:  "It  is  denied  that  the 
defendant  the  Jones  &  Laaghlin  Steel  Com- 
pany has  persistently,  and  at  intervals,  dally 
and  frequently,  many  times  during  the  day 
and  night,  since  the  day  when  said -decree 
was  entered,  so  operated  its  furnaces  as  to 
cause  to  be  emitted  therefrom  clouds  of  ore 
dust,  working  and  causing  the  injury  to  plain- 
tiffs' property  as  In  said  bill  described  and 
found  by  this  court,  and  in  open  and  deliber- 
ate violation  of  the  terms  of  said  decree  and 
injnnc^tion,  and  against  the  oft-repeated  pro- 
tests of  the  said  petitioners.  They  admit 
there  have  been  at  different  times  since  April 
19,  1904,  escapes  of  ore  dust  from  the  EUlza 
furnaces,  but  not  at  all  In  character,  extent, 
or  effect  such  escapes  of  ore  dust  as  were 
enjoined  by  the  decree  of  this  honorable  court, 
and  most  of  these  escapes  occurred  during 
the  time  that  new  and  very  extensive  appli- 
ances— adopted  to  do  away  with  the  escape 
of  ore  dust — were  being  attached  to  said  fur- 
naces, and  were  due  to  this  cause,  said  new 
appliances  being  so  extensive  as  not  only 
greatly  to  disarrange  and  disturb  the  opera- 
tion of  the  furnaces  while  the  work  of  put- 
ting them  up  and  attaching  them  was  going 
oh,  but  to  render  necessary  the  disconnect- 
ing and  opening  of  certain  pipes  and  parts  of 
the  furnaces  which  contributed  to  the  escape 
of  ore  dust  They  deny  that  they  have  vio- 
lated said  injunction  in  letter  or  spirit,  but 
beginning  even  before  the  entry  of  said  In- 
junction, and  continuing  to  this  tlihe,  they 
have  been  unceasing  In  their  efforts  to  pre- 
vent the  escape  of  ore  dust  from  the  fur- 
naces in  question.  They  have  been  watchful 
and  careful  In  the  operation  of  their  fur- 
naces; they  have  analyzed  and  selected  all 
the  ingredients  used  therein,  ore,  coke  and 
limestone;  they  have  made  Important  chan- 
ges in  their  furnaces ;  they  have  adopted  and 
used  new  and  costly  appliances,  and,  without 
stopping  to  consider  cost,  they  have,  in  many 
other  ways,  done  that  which  to  them,  or  to 
their  engineers,  gave  promise  of  good  results 
in  furtherance  of  their  efforts  to  remove  en- 
tirely every  cause  of  annoyance,  or  even  in- 
convenience, from  escaping  ore  dust."  On 
this  Issue  It  was  for  the  court  below  to  find 
whether  the  Injunction  had  been  violated, 
and,  if  it  had,  to  Impose  proper  penalties  for 
Its  violation.  The  decree  as  made  must  be 
obeyed,  and  it  will  be  enforced  without  re- 
gard to  consequences  to  the  steel  company  In 
the  operation  of  Its  furnaces.  If  it  cannot 
operate  them  without  practically  destroying 
the  properties  of  appellants.  It  must  close 
them.  The  excuse  that  every  possible  effort 
has  been  made  to  avoid  this  destruction  will 
not  be  heard.  This  was  taken  into  considera- 
tion when  the  decree  against  the  company 
was  made  forbidding  it  to  continue  the  opera- 
tion of  its  furnaces  in  such  a  manner  as  to 


cause  tbe  Injuries  found  to  have  been  sus- 
tained by  the  appellees;  but,  that  the  scope 
of  the  decree  may  not  be  misunderstood,  it  Is 
again  to  be  noted  that  the  Injunction  was 
not  to  relieve  the  appellees  merely  from  dis- 
comforts and  annoyances  resulting  from 
smoke  and  dust  emitted  from  tbe  furnaces 
and  factories  surrounding  their  properties, 
for  such  relief  could  not  have  been  granted. 
Huckenstlne's  Appeal,  70  Pa.  102,  10  Am. 
Rep.  669. 

What  were  the  findings  of  the  court  upon 
which  the  appellants  were  adjudged  guilty  of 
contempt?  We  give  them  in  the  court's  own 
words:  "From  the  admissions  of  tbe  answer 
and  the  evidence  we  must  conclude  that  ore 
dust  does,  from  time  to  time,  escape  from  the 
Bliza  furnaces."  This  was  not  enjoined. 
"We  must  also  cpnclude  that  large  quantities 
of  ore  dust  escaped  while  Changes  and  experi- 
ments were  being  made.  In  an  honest  effort 
to  prevent  the  escape  of  ore  dust  In  the  oper- 
ation of  the  furnaces."  This  was  not  forbid- 
den. On  the  contrary,  the  decree  contemplat- 
ed honest  efforts  on  the  part  of  the  steel 
company  to  prevent  tbe  destructive  escape 
of  the  "Mesaba"  ore  dust  In  the  operation  of 
the  furnaces,  and  the  Injunction  was  not  to 
prevent  Its  escape  in  large  or  small  quanti- 
ties while  changes  and  experiments  were  be- 
ing made  to  prevait  Its  escape  at  all,  but 
only  such  escape.  In  the  ordinary  and  usual 
operation  of  the  furnaces,  as  worked  the  In- 
juries described  in  the  bill  and  found  by  the 
court  "The  evidence  shows  that  frequently, 
when  changes  and  experiments  were  not  be- 
ing made,  bat  when  the  furnaces  were  beiuR 
operated  in  the  ordinary  and  usual  way, 
there  have'  been  escapes  of  clouds  of  ore  dust 
from  the  furnaces.  All  of  plaintiffs'  and 
many  of  defendants'  witnesses  testified  that 
clouds  of  ore  dust,  came  from  the  furnaces. 
The  evidence  conclusively  shows  that  de- 
fendants have  persistently  and  frequently, 
both  day  and  night  so  operated  their  four 
old  furnaces,  and  a  fifth  furnace  built  since 
the  granting  of  the  injunction,  as  to  cause 
to  be  emitted  therefrom  clouds  of  ore  dust. 
The  evidence  shows  conclusively  that  ore 
dust  from  the  furnaces  has  been  deposited 
upon  and  about  plaintiffs'  premises  frequent- 
ly since  tbe  making  of  the  decree."  The 
mere  emission  of  ore  dust  and  the  escape  of 
clouds  of  it  are  not  forbidden,  even  if  de- 
posited upon  the  plaintiffs'  premises,  unless 
the  deposits  result  in  the  injuries  "in  the 
bill  described  and  found  by  the  court"  "The 
evidence  also  shows  conclusively  that  the  ef- 
fect of  the  ore  dust  Is  not  only  annoying. 
but  injurious  to  property;  that  It  chokes 
rain  conductors  upon  the  houses,  discolors 
fabrics  and  paints,  and  Injures  carpets  and 
curtains;  that  It  Is  of  a  greasy  nature,  and 
difficult  to  remove  from  both  garments  and 
paints."  This  Is  the  sum  total  of  the  injuries 
found  by  the  court  to  have  been  Inflicted  up- 
on the  appellee  since  the  decree  was  made, 
and  the  foregoing  are  all  the  findings  upon 
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wblcb  tlie  appellants  were  adjudged  guilty 
of  contempt.  If,  on  the  appeal  from  the  de- 
cree dlsmlsaing  complainants'  bill,  nothing 
more  had  appeared  than  that  the  ore  dnst 
from  the  steel  company's  furnaces,  of  a 
greasy  nature  and  dIfiScuIt  to  remove  from 
both  garments  and  paints,  had  been  deposited 
upon  the  premises  of  the  appellees,  causing 
annoyance  and  injuries  by  choking  up  rain 
conductors  upon  the  houses,  and  discoloring 
fabrics  and  paints,  and  Injuring  carpets  and 
curtains,  the  decree  would  unquestionably 
bare  been  affirmed,  and  nothing  In  our  opin- 
ion can  be  found  to  Indicate  anything  else. 
What  the  court  found  in  this  proceeding  was 
nothing  more  than  "annoyance,  inconvenience, 
and  Injury,"  to  which  the  appellees  must 
submit  "as  part  of  their  lot  as  citizens  of  the 
'Iron  Caty,*"  from  which  relief  cannot  be 
given  them  In  equity  by  closing  the  plant  of 
the  steel  company.  The  injunction  Issued 
against  it,  and  that  now  hangs  over  It  went 
out  because  It  so  operated  its  furnaces  as 
to  destroy  the  trees  and  shrubbery  of  the 
appellees,  to  drive  tenants  from  their  houses, 
and  to  blacken,  disfigure,  and  practically  de- 
stroy and  confiscate  their  whole  property. 
The  court  failed  to  find,  and  could  not  have 
found  under  the  evidence,  that  any  such 
condition  has  continued  since  the  Injunction 
was  issued.  On  the  contrary,  the  affirmative 
finding  Is,  "the  evidence  does  not  satisfy  us 
that  It  [dust]  has  been  destructive  of  fruit 
and  shade  trees  and  vegetation  generally 
since  April  19,  1904.  Neither  does  the  evi- 
dence satisfy  us  that  there  has  been  any  fur- 
ther depreciation  of  the  value  of  petitioners' 
property  since  the  granting  of  the  injunction ; 
but  it  is  nevertheless  true  that  there  has 
been  no  substantial  Improvement  In  values 
since  that  time,  although  real  estate  values 
elsewhere  In  the  city,  not  subject  to  similar 
Injury,  have  greatly  Increased.  But  the  evi- 
dence shows  just  as  conclusively  that  the 
frequency  of  the  clouds  of  ore  dust,  and  the 
<iuantlty  escaping  from  the  defendants'  fur- 
naces and  depositing  upon  plalntlfTs'  prop- 
erty. Is  not  In  such  quantities  as  prior  to  the 
making  of  the  decree.  A  careful  consldera- 
'-  tlon  of  the  evidence,  produced  by  both  plain- 
tiffs and  defendants,  irresistibly  leads  to  the 
conclusion  that  the  clouds  are  not  so  fre- 
quent, and  the  quantities  of  ore  dust  escap- 
ing not  so  great.  The  defendants'  witnesses, 
especially  those  of  the  defendants  in  charge 
of  the  furnaces,  including  the  general  mana- 
ger, the  general  superintendent,  and  the  pres- 
ident of  the  company,  estimate  that  the  es- 
cape of  ore  dust  has  been  lessened  80  per 
cent.  This  does  not  Indicate  what  quantity 
-escapes,  and  is  only  evidence  that  the  quan- 
tity escaping  Is  much  less  than  formerly." 
To  what  this  changed  condition  Is  due  ap- 
pears from  the  following,  taken  from  the 
opinion  of  the  court:  "The  evidence  in  this 
case  shows  must  conclusively  that  neither 
trouble  nor  expense  has  been  spared  by  the 
4tefendants  to  prevent  the  escape  of  ore  dust 


from  their  furnaces,  and  the  consequent  In- 
jury to  plaintiffs'  property.  Every  known 
method  of  operation,  every  experiment,  how- 
ever costly,  has  been  carefully  Investigated 
and  thoroughly  tried  to  prevent  the  escape 
of  ore  dust.  The  defendants  have  expended, 
for  this  purpose  alone,  $285,000.  The.  de- 
fendants, In  addition  to  expending  these  larg«< 
sums  of  money,  have  suffered  great  loss,  es- 
timated at  over  $200,000,  in  their  output  by 
shutting  down  their  furnaces  to  make  ^- 
periments,  in  reducing  the  capacity  of  their 
furnaces,  and  In  the  selection  of  coal,  lime- 
stone, and  other  material.  We  are  satisfied 
that  the  defendants  have  made  every  effort 
to  comply  with  the  decree,  and  there  can  be 
nowhere  found  in  the  evidence  anything 
which  could  be  regarded  as  evidence  of  the 
obstinate  refusal  to  obey  the  decree  of  the 
court,  except  In  so  far  as  their  operation  of 
the  furnaces  at  all  has  been  a  violation  of 
the  decree.  These  defendants,  we  are  satis- 
fied, have  done  everything  human  Ingenuity 
could  suggest,  or  human  experience  Indicate, 
to  prevent  their  furnaces  from  emitting  ore 
dust" 

True  the  court  found  that  the  steel  com- 
pany is  still  so  operating  Its  furnaces  "as  to 
cause  to  be  emitted  from  them  clouds  of  ore 
dust,  which  is  cast  uiwn  plaintiffs'  property, 
causing  substantially  the  same  kind  of  In- 
jury, though  not  as  great  In  extent"  as  before 
the  injunction  was  Issued.  The  finding  Is 
not  that  the  same  Injury  is  being  Inflicted. 
It  states  just  what  the  Injury  now  Is,  viz., 
the  choking  of  rain  conductors  upon  the 
houses,  the  discoloring  of  fabrics  and  paints, 
and  the  soiling  of  carpets  and  curtains.  But 
these  are  not  the  serious  and  exceptional  in- 
juries "in  the  bill  described  and  found  by  the 
court  below,"  to  arrest  which  the  Injunction 
was  awarded.  Trees  and  shrubbery  are  no 
longer  being  destroyed;  tenants  are  no  lon- 
ger being  driven  from  the  bouses  of  the  ap- 
pellees; their  properties  are  no  longer  being 
blackened,  disfigured,  and  practically  destroy- 
ed and  confiscated;  and  the  d^reciatlon  in 
their  value  no  longer  goes  on.  The  scope  of 
the  injunction  was  manifestly  misunderstood 
by  the  learned  trial  judge.  Another  Judge 
of  the  same  court  understood  and  properly 
construed  It  in  McWilllams  v.  Jones  & 
Laughlin  Steel  Company,  as  appears  In  his 
opinion  filed  December  4,  1905.  What  it  was 
Intended  to  arrest  has  been  arrested,  and 
the  unbearable  condition  to  which  the  appel- 
lees had  been  subjected  has  been  relieved, 
for  the  court  so  finds.  If  It  had  found  that 
the  steel  comx>any,  In  the  operation  of  its 
furnaces,  was  still  inflicting  serious  and  ex- 
ceptional Injuries  \ipon  the  appellees,  and  the 
work  of  destruction  and  confiscation  was  still 
going  on,  the  penalties  Imposed  upon  the  ap- 
pellants would  not  he  too  severe.'  This  ap- 
peal must  be  sustained,  for,  on  the  case  as 
presented  at  the  hearing  of  the  application 
for  the  attachment,  the  injunction  would  not 
have  gon«  out   The  finding  adjudging  the  ap- 
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pellantB  gailty  of  contempt  1b  set  aside,  and 
the  order  imposing  the  flnea  upon  them  Is 
reversed,  with  costs. 

MESTREZAT,  J.  (dissenting).  I  regard 
this  case  as  a  reargoment  on  the  merits  of 
the  former  case,  and  I  submit  that  the  ma- 
jority opinion  shows  that  this  conrt  has  re- 
considered this  case,  and  entered  a  decree 
reversing  Its  former  decree  and  denying  the 
plaintiffs  the  relief  which  in  onr  adjudication 
four  years  ago,  after  argument  and  reargu- 
ment,  we  held  they  were  entitled  to.  It  la 
true  that  three  members  of  the  court  dissent- 
ed from  the  decree  then  entered,  and  held 
that  the  plaintiffs  were  hot  entitled  to  any 
relief.  The  majotlty  of  the  court,  however, 
reversing  the  trial  court,  ordered  an  Injunc- 
tion to  be  issued,  "perpetually  enjoining 
Jones  &  LaughUn  Steel  Company  from  such 
operation  of  its  furnaces  •  *  ♦  as  to 
cause  to  be  emitted  therefrom  clouds  of  ore 
dust,  working  and  causing  the  Injury  to  the 
property  of  the  appellants  as  In  the  bill  de- 
scribed and  found  by  the  court  below."  The 
learned  trial  judge.  In  entering  the  decree 
from  which  this  appeal  was  taken,  after  find- 
ing the  facts  and  correctly  Interpreting  our 
decree  In  an  exhaustive  and  unanswerable 
opinion,  states  in  conclusion  the  gist  of  the 
case  as  follows:  "As  the  defendants  are 
still  causing  their  furnaces  to  be  operated, 
so  as  to  cause  to  be  emitted  from  them  clouds 
of  ore  dust,  whlcii  Is  cast  upon  the  plain- 
tiffs' property,  causing  substantially  the  same 
kind  of  Injury,  though  not  as  great  In  extent, 
they  have  been  guilty  of  refusing  to  obey  the 
decree  of  the  court,  and  are  to  be  adjudged 
guilty  of  contempt  In  doing  so."  The  opin- 
ion of  the  learned  judge  amply  vindicates 
the  decree  which  he  entered,  adjudging  the 
defendants  guilty  of  contempt,  and.  upon  that 
opinion,  I  would  affirm  the  decree  of  the 
court  below. 


-<m  Fa..8«) 

In  re  McCOWITS  ESTATE. 

Appeal  of  ALLEN. 

'    (Supreme  C6urt  of  Pennsylvania.    May  11, 
1908.) 

junoirENX— Res  Judicata.  —  Mattbbb  COw- 

CLUDBD— ACCOUNTINO  OF  EXBCUTOB  —  EX- 
ISTENCE OF  Tbust. 

Where,  on  the  audit  of  an  executor's  final 
account,  a  fund  was  awarded  to  a  trustee  for 
the  sole  and  separate  use  of  testator's  daughter, 
and  the  daughter  did  not  appeal,  such  award 
constituted  an  adjudication  that  she  was  not  en- 
titled to  the  gift  absolutely,  precluding  her  from 
ndslAg  snch  question  on  exceptions  to  the  ac- 
count of  the  trustee  subsequently  filed. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {  1214.] 

Appeal  from  Orphans'  C3ourt,  Philadelphia 
County. 

Judicial  settlement  of  the  accounts  of  the 
executors  of  Andrew  R.  McCown,  deceased. 
From  an  order  dismissing  exceptions  to  the 
adjudication,  Eliza  B.  Allen  appeals,  and  as- 
signs error  on  the  dismissing  of  ber  excep- 
tions.   Affirmed. 


Argued  before  MITCHELL,  0.  J.,  and 
MESTREZAT,  POTTEB,  ELKIN,  and 
8TBWABT,  JJ. 

James  Gay  Gordon,  for  appellant  Tlios. 
BIddle  Ellis,  for  appellees. 

STEWART,  J.  Were  this  an  appeal  from 
the  adjudication  of  a  partial  or  final  ac- 
count of  the  executors  of  Andrew  R.  Mc- 
Cown, deceased,  the  right  of  the  appellant 
to  have  the  claim  she  makes  again  consid- 
ered, notwithstanding  an  adverse  adjudica- 
tion on  a  former  account,  would  be  unques- 
tionable. An  account  finally  confirmed  and 
unappealed  from  is  conclusive  only  of  what 
it  contains,  and  a  decree  of  distribution 
operates  only  upon  the  fund  distributed. 
An  erroneous  distribution  of  one  fund  is  not 
conclusive  in  the  distribution  of  another  fund 
in  the  same  estate.  The  cases  cited  by  the 
learned  counsel  for  appellant  are  all  to  this 
effect;  but  they  go  no  further.  It  is  not 
necessary  to  refer  to  them,  except  to  say 
that  all  are  cases  where  the  party  was  held 
not  to  be  concluded  by  a  former  adjudication, 
on  the  ground  that  the  fund  out  of  which  he 
was  claiming  was  not  the  same.  But  this 
case  does  not  fall  within  that  class.  The 
executors  of  Andrew  R.  McCown,  deceased, 
filed  their  final  account  more  than  20  years 
^go.  Under  the  adjudication  then  made 
April  22,  1887,  the  share  or  legacy  of  Mrs. 
Eliza  6.  Allen,  a  married  daughter  of  the 
testator,  here  the  appellant,  was  adjudged 
to  have  been  given  In  trust  for  her  sole  and 
separate  use,  under  the  terms  of  the  will, 
and  was  accordingly  awarded  to  trustees  to 
hold  for  purposes  of  the  trust  Mrs.  Allen 
at  the  audit  claimed  to  have  the  fond  award- 
ed to  herself  on  the  ground  that  no  sepa- 
rate estate  was  intended  or  created  by  the 
will,  and  that  the  gift  was  to  her  abeolately. 
From  the  adjudication  adverse  to  ber  claim 
she  never  appealed,  and  ber  share  passed  to 
the  trustees.  So  far  as  concerns  the  fund 
distributed  under  that  adjudication,  an  end 
was  reached  to  the  estate  of  Andrew  R.  Mc- 
Cown. Thereafter  the  fund  so  distributed 
rightfully  belonged  to  the  parties  to  whom 
the  court  had  awarded  it  The  account  ad- 
judicated in  the  proceeding  from  which  this 
appeal  is  taken  is  not  an  account  of  any- 
thing belonging  to  Andrew  R.  McCown's  es- 
tate. It  is  the  account  of  the  trustees  to 
whom  was  awarded  the  share  or  legacy  of 
Mrs.  Elisa  B.  Allen.  It  is  not  an  account 
to  be  followed  by  distribution  of  an  ascer- 
tained balance,  but  an  account  of  trustees 
exhibiting  the  state  of  the  trost  for  the  in- 
formation of  tbe  parties  interested  therein. 
These  trustees  held  the  fund,  for  the  pur- 
pose of  the  trust  declared,  by  virtue  of  a 
decree  of  the  court,  which,  never  having  been 
appealed  from,  establishes  their  right  Tbe 
question  sought  to  be  raised  Is  res  adjadl- 
cata. 

The  appeal  is  dismissed,  at  tbe  costs  of  tbe 
appellant 
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OVIATT  v.  BROWNKLU 
(Supreme   Court  of   PennsylTania.     Majr   18, 

JUDOKENT  — Ck>NCLr8IVENESS— MATtCSa  COR- 
CLVDED. 

On  a  bill  to  restrain  the  inuancQ  of  >0 
execution  on  a  judgment  obtained  on  a  scire 
facias  sur  mort£ti;;e,  tbe  judgiiient  on  the  sciH 
facias  Is  conclusive  on  plaintiff,  not  oniy  as 
to  matters  ■  ditectlj-  litigated  and  decided,  imt 
also  as  to  any  grounds  of  recovery  or  defense 
that  might  luive  been  presented  and  decided. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
Tol  30,  Judgment,  i  1241.] 

Appeal  from  Court  of  Common  Pleas,  Mc- 
Kean  county. 

BUI  In  equity  for  an  Injunction  by  Carrie 
A<  Ovlatt  against  F.  W.  Brownell,  adminis- 
trator of  tbe  estate  of  Miller  Stickles,  deceas- 
ed. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTKE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Rufus  B.  Stone  and  Allan  Ovlatt,  for  ap- 
pellant.   B.  B.  Mayo  &  Son,  for  appellee. 

PER  CURIAM.  Briefly  stated,  the  mate- 
rial allegations  in  the  bill  are  that  the  plain- 
tiff's uncle  held  a  mortgage  on  a  farm  owned 
by  her  mother ;  that  in  1893,  10  years  before 
his  death  he  agreed  with  the  plaintiff  that, 
tf  she  would  perform  certain  services  for  her 
mother  and  for  him,  she  should  have  the  farm 
at  the  death  of  her  mother  clear  of  incum- 
brance ;  that  the  services  were  performed,  but 
that  her  nnqle  had  failed  to  satisfy  or  release 
the  mortgage ;  that  the  defendant,  the  admin- 
istrator of  bis  estate,  had  obtained  Judgment 
00  the  mortgage  and  threatened  to  Issue  exe- 
cution thereon.  The  prayer  is  for  an  Injunc- 
tion restraining  the  defendant  from  Issuing 
exeeotion,  and  reqiUring  a  transfer  of  the 
Judgment  to  the  plaintiff. 

It  Is  averred  In  the  answer  that  tbe  whole 
anbject  of  controversy  was  adjudicated  In  the 
poroceeding  oa  the  mortgage.  It  appears  from 
the  record  of  that  proceeding  attached  to  the 
answer  that  the  writ  was  Issued  against  the 
plaintiff  in  this  bill  as  administratrix  of  her 
mother's  estate;  that  she  filed  an  affidavit  of 
defense  in  which  she  alleged  that  she  was  the 
sole  owner  of  the  property,  and  the  scire 
facias  was  amended  by  naming  her  as  terre- 
tenant;  that  one  ground  of  defense  at  the 
trial  distinctly  raised  by  a  xequest  for  charge 
was  that  tbe  agreement  recited  in  the  bill  in 
this  case  had  been  made  and  fully  performed 
on  her  part  At  that  trial  a  verdict  was  di- 
rected for  tbe  plaintiff  becanse  of  the  Insuf- 
ficiency ot  the  evidence  to  establish  any  valid 
defense,  and  the  judgment  was  affirmed  by 
this  court  See  BrowneU  v.  Ovlatt  215  Pa. 
514,  64  Atl.  670.  It  is  evident  from  that  rec- 
ord that  there  bad  been  a  final  adjudication 
of  the  controvert^  presented  by  the  bill  and 
answer  in  this  case.  But  whether  adjudicat- 
ed or  not  tbe  plaintiff  is  concluded  for  the 
reason  that  a  judgment  Is  concloslve^  not  only 

70A.-60 


■8  to  matters  directly  litigated  and  decided, 
l^nt  as  to  any  grounds  of  recovery  and  defense 
Ibat  might  have  been  presented  and  decided. 
Long  T.  Lebanon  Nat  Baidc,  211  Fa.  165,  60 
Atl.  666. 

The  decree  dismissing  the  bill  Is  affirmed 
■t  the  cost  of  tbe  appellant 


(ZUFa.  S66) 

KEsimmm  brewino  co.  v.  canayan 

(FORE8TAI/,  Qaniishee). 

(Supreme  Gonrt  of  Pennsylvaiiia.    May  11, 
1908.) 

1.  OAkNISHUEItT'— DAUAeKB- — ASSXSSimiT    -^ 

Pboccdube— Rule. 

On  an  assessment  of  damages  in  foreign 
attachment  after  judgment  against  tbe  defend- 
ant for  want  of  appearance,  mere  figures  and  a 
calculation  on  tbe  back  of  the  prvcipe,  direct- 
ing tbe  entry  of  judgment,  are  not  sofficient  to 
support  tbe  assessment ;  tbere  being  nothing  on 
the  docket  to  sbow  that  damages  were  assessed 
or  that  judgment  had  been  entered  for  any 
amount,  it  being  necessary  that  the  record 
should  show  that  a  rule  for  tbe  assessment  of 
damages  had  been  taken  by  plaintiff  pursuant 
to  which  damages  had  been  assessed  on  evidence 
produced  before  the  prothonotary. 

2.  Same— DETEoriVB  Assessubkt  of  Dauaoeb 
— Objections  by  Gabnishee— Pleading. 

A  defective  assessment  of  damages  in  a 
judgment  on  a  foreign  attachment  against  the 
defendant  may  be  objected  to  by  the  garnishee 
under  a  piea  of  nulla  bona  on  the  trial  of  the 
case. 
8.  Sake— DuTT  ov  Oabnishee. 

It  is  a  garnishee's  duty  to  protect  bis  cred- 
itor by  resisting  the  plaintiff's  claim  if  tbe  lat- 
ter has  not  strictly  complied  with  the  statute 
in  procuring  tbe  Jadgment  against  the  principal 
defendant  and  assessing  damages  thereon,  un- 
less the  principal  defendant  is  in  court  to  pro- 
tect his  own  interest 

Appeal  from  Conrt  of  Common  Pleas, 
Luzerne  County. 

Action  by  tbe  Keystone  Brewing  Company 
against  Thomas  Canavan  and  Thomas  For- 
estal,  garnishee.  From  a  judgment  In  favor 
of  the  garnishee  non  obstante  veredicto, 
plaintiff  appeals.    Affirmed. 

See  218  Pa.  161,  67  Atl.  48. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART. JJ. 

M.  J.  Mulball.  for  appellant.  Edward  A 
Lynch,  James  H.  Shea,  and  Mose  H.  Sals- 
burg,  for  appellea 

MESTREZAT,  J.  Tbls  is  an  acthm  of  for- 
eign attachment  against  Thomas  Canavan, 
defendant  and  Thomas  Forestal,  garnishee. 
The  writ  was  issued  January  81,  1901. 
There  whs  no  appearance  for  the  defendant 
and  on  August  7,  1901,  the  plaintiff's  counsel 
by  preecipe  filed  with  the  prothonotary  di- 
rected him  to  "enter  judgment  against  de- 
fendant in  above  case  for  want  of  an  ap- 
pearance." Thereupon  the  prothonotary 
made  the  following  entry  in  the  record  of 
the  case  on  the  continuance  docket:  "Now* 
Augnst  7,  1901,  by  prtecipe  of  plaintifTs  at- 
torney filed,  judgment  Is  entered  against  de- 
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f endant  -  for  want '  of  an  appearance.  (See 
files.)"  It  apiiears  from  the  statement  in 
the  opinion  of  the  learned  trial  Judge,  al- 
though the  record  as  certified  to  us  does  not 
disclose  the  fact,  that  the  prothonotary  en- 
tered Judgment  against  the  defendant  for 
$2,370.12.  Aside  from  certain  flgnres  and  a 
calculation  on  the  back  of  the  praecipe  di- 
recting the  entry  of  Judgment,  there  is  noth- 
ing to  indicate  by  what  method,  or  upon 
what  proof,  the  prothonotary  assessed  the 
damages.  The  continuance  docket  does  not 
show  that  the  damages  were  assessed  at  all, 
or  that  Judgment  was  entered  for  any 
amount  whatever.  That  record  should  show 
that  a  rule  had  been  taken  by  the  plain- 
tltC,  tiiat  in  pursuance  of  the  rule  the  dam- 
ages had  been  assessed,  and  that  evidence 
had  been  produced  before  the  prothonotary 
ux)on  which  the  assessment  had  been  made. 
The  proceeding  Is  statutory,  and  the  record 
should  disclose  that  the  damage  had  been 
assessed  In  compliance  with  tlie  statute. 
The  scire  facias  accompanying  the  writ  of 
attachment  was  served  upon  the  garnishee 
and  properly  returned  on  the  day  the  writ 
was  Issued.  On  the  same  day  the  plaintiff 
filed  interrogatories,  and  entered  a  rule  on 
the  garnishee  to  appear  and  answer  on  or  be- 
fore August  30,  1901.  The  garnishee  filed 
an  answer  to  the  Interrogatories,  denying 
that  he  bad  any  estate  or  effects  of  the  de- 
fendant in  his  hands,  and  on  November  11, 
1904,  pleaded  nulla  bona,  with  leave,  etc. 
The  case  was  tried  In  1905,  and  a  compulsory 
nonsuit  was  entered  against  the  plaintlCt, 
which  the  court  subsequently  struck  off. 
The  case  was  again  tried  in  April,  1906.  At 
the  conclusion  of  the  testimony  In  this  trial 
the  garnishee's  counsel  requested  the  court 
to  direct  a  verdict  for  the  defendant.  The 
court,  however,  submitted  the  case  to  the 
Jury,  which  returned  a  verdict  in  favor  of 
the  plaintiff.  Subsequently,  on  motion  of 
the  garnishee's  counsel,  the  court  directed 
judgment  non  obstante  veredicto  in  favor  of 
the  garnishee.  From  that  Judgment  we  have 
this  appeal  by  the  plaintiff. 

The  ground  on  which  the  learned  trial 
Judge  entered  Judgment  In  favor  of  the  gar- 
nishee was  that  the  damages  had  not  been 
assessed  against  the  defendant  in  the  attach- 
ment in  compliance  with  the  act  of  April 
9,  1870.  P.  L.  60,  (2  Purd.  [13th  Ed.]  1721). 
The  court  also  held  that  this  irregularity  or 
defect  in  the  Judgment  against  the  defend- 
ant could  be  taken  advantage  of  by  the  gar- 
nishee under  the  plea  of  nulla  bona  on  the 
trial  of  the  cause.  The  plaintiff  denies  the 
correctness  of  both  these  propositions,  and 
contends  that  the  damages  were  properly  as- 
sessed, and,  if  not,  the  garnishee  could  not 
raise  the  question  under  his  plea  of  nulla 
bona  on  the  trial  of  the  cause,  or  subse- 
quently on  a  motion  for  judgment  non  ob- 
stante veredicto. 

The  act  of  1870  provides  that,  after  Judg- 
ment has  bten  entered  against  the  defendant 


by  default,  "it  shall  be  lawful  for  the  plain- 
tiff to  enter  a  rule  for  the  prothonotary  to 
assess  the  damages,  which  the  prothonotary 
may  do,  upon  evidence  produced  to  him,  or 
upon  the  affidavit  of  the  plaintiff,  or  some 
other  person  cognizant  of  the  transaction." 
Prior  to  this  act  damages  were  assessed  by  a 
writ  of  inquiry.  Now,  the  act  of  1870  pro- 
vides the  appropriate  method  for  assessing 
damages  against  the  defendant  in  default  of 
an  appearance.  It  wUl  be  observed  that,  un- 
der the  act,  the  plaintiff  must  enter  a  rule 
and  bave  the  prothonotary  assess  the  dam- 
ages. The  initiative  in  the  assessment  of 
damages  must  be  taken  by  the  plaintiff,  and 
the  prothonotary  should  not  act  until  a  rule 
has  been  entered  by  the  plahitlff.  After  the 
rule  has  been  taken,  the  act  authorizes  the 
prothonotary  to  assess  the  damages,  "upon 
evidence  produced  to  him,  or  upon  the  affi- 
davit of  the  plaintiff,  or  some  other  person 
cognizant  of  the  transaction."  The  record 
in  the  case  shows  that  there  was  no  assess- 
ment of  damages  whatever  by  the  prothono- 
tary, much  less  a  compliance  with  the  act 
of  1870  In  assessing  the  damages.  The  con- 
tinuance docket  shows  that  a  Judgment  was 
entered  as  directed  by  the  plaintiffs  prsectpe, 
but  there  Is  no  further  entry  on  the  docket 
showing  that  the  damages  were  assessed.  We 
will  assume,  as  It  has  been  so  stated  by  tiie 
trial  Judge,  that  a  Judgment  was  entered  for 
a  specific  sum,  but  it  was  only  In  the  Judg- 
ment docket  The  record  certified  to  us  does 
not  contain  a  copy  of  the  Judgment  index, 
and  hence  we  do  not  know  what  that  record 
contains.  There  is,  however,  absolutely  noth- 
ing In  the  record  to  show  that  the  prothono- 
tary assessed  the  damages,  or  that  there  was 
any  evidence  produced  before-  him  upon 
which  he  could  do  so.  The  figures  on  the 
back  of  the  plaintiff's  praecipe  directing  the 
entry  of  Judgment  are  of  no  consequence 
whatever.  They  may  show  a  calculation 
resulting  In  the  sum  which  was  entered  on 
the  Judgment  docket,  but  they  are  not  ttie 
evidence  required  by  the  statute  on  which 
the  prothonotary  could  act  to  assess  the  dam- 
ages. In  fact,  the  record  does  not  show  that 
the  figures  on  the  back  of  the  praecipe  were 
made  by  the  prothonotary,  or  that  the  sum 
entered  on  the  Judgment  dodcet,  represent- 
ing the  damages,  was  ascertained  by  tliat 
calculation.  The  record  is  barren  of  even 
any  pretended  compliance  with  the  act  of 
assembly  in  the  assessment  of  damages  in 
the  attachment  proceedings  against  the  de- 
fendant. The  law  requires,  not  only  the  oi- 
try  of  Judgment,  but  the  assessment  of  dam- 
ages, in  the  manner  pointed  out  by  the  stat- 
ute. 

It  is  contended,  however,  by  the  plaintiff's 
counsel  that  the  garnishee  could  not  take  ad- 
vantage of  the  defects  or  irregularities  in 
the  record  on  the  trial  of  the  cause  under 
the  plea  of  nulla  bona.  There  is  some  appar- 
ent conflict  In  our  cases  on  this  question,  but 
we  think  they  can  be  recmciied  when  the 
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facts  of  the  caseB  are  considered.  Thomtoit 
T.  Bonham,  2  Pa.  102,  was  foreign  attach- 
ment In  which  Judgment  was  entered  against 
the  defendant  for  want  of  an  appearance, 
but  the  damages  were  not  assessed  by  writ 
of  inquiry  as  they  wete  required  to  be  at  that 
time.  On  the  trial  of  the  scire  facias  the 
court  directed  a  verdict  in  favor  of  the 
garnishee.  In  sustaining  the  Judgment  enter- 
ed on  the  verdict  Mr.  Justice  Sergeant,  after 
saying  that  the  damages  should  have  been 
assessed  by  a  writ  of  inquiry  before  the 
scire  facias  was  issued,  continued:  "It  seems, 
also,  that  he  [jgamlshee]  may  take  advantage 
of  the  objection  [that  the  damages  had  not 
been  assessed],  on  the  trial  of  the  issue  on 
the  scire  facias,  for  in  Fancalce  v.  Harris, 
10  Serg.  &  R.  109,  It  was  decided  tbnt  the 
declaration  being  In  substance  a  declaration 
in  assumpsit  f<H-  goods  sold  and  delivered, 
and  the  Judgment  not  for  a  liquidated  sum, 
the  plaintiff  could  recover  nothing  from  the 
garnishee,  without  executing  a  writ  of  In- 
quiry, and  be  was  allowed  to  take  advantage 
of  the  objection  on  the  plea  of  nulla  bona.'" 
In  Pancake  v.  Harris,  the  garnishee  pleaded 
nulla  bona,  and  successfully  defended  on  the 
ground  that  prior  to  the  issuing  of  the  scire 
facias  against  him  the  damages  bad  not  been 
ascertained  by  a  writ  of  Inquiry.  The  doc- 
trine of  the  above  cases  Is  reaffirmed  In  Mel- 
loy  T.  BurUs,  124  Pa.  161, 16  Atl.  747.  There, 
on  motion  of  the  garnishee,  the  trial  court 
struck  olf  the  Judgment  entered  against  the 
defendants  for  want  of  an  appearance.  The 
pialntifFs  appealed,  and  contended  that  the 
garnishees  were  strangers  to  the  judgment 
and  had  no  standing  to  question  Its  validi- 
ty. In  declining  to  sustain  the  i>ositlon  Mr. 
Justice  Sterrett,  delivering  the  (pinion  of 
the  court,  said.  Inter  alia  (page  167  of  124 
Pa.,  page  74»  of  16  Atl.):  "We  cannot  as- 
sent to  that  proposition.  While  the  gar- 
nishee In  foreign  attachment  is  not  a  party 
to  the  Judgment  against  defendant  in  the 
writ,  it  is  not  quite  accurate  to  say  he  is  a 
stranger  thereto  In  {he  sense  intended  by 
plaintiff.  The  Judgment  is  necessarily  the 
foundation  of  subsequent  proceedings  against 
the  garnishee,  by  which  it  is  sought  to  take 
the  property  or  effects  of  the  defendant,  at- 
tached in  his  hands,  and  apply  the  same  to 
plaintifTs  claim.  As  a  general  rule  the  gar- 
nishee Is  bound  to  see  that  the  proceedings 
to  that  end  are  not  illegal..  In  a  legal  point 
of  view  his  relation  to  the  defendant  In  a 
writ  of  foreign  attachment  is  not  always  the 
same.  In  some  cases  he  Is  simply  bailee 
of  defoidant's  property.  In  others  he  Is  his 
debtor,  or  he  may  be  either  bailee  or  debtor 
with  a  counterclaim  of  bis  own,  consisting 
of  a  special  lien  or  a  set-off;  or  he  may  be 
a  trustee  of  money  or  property  under  a  valid 
trust  created  by  the  defendant  In  favor  of 
another  party.  In  either  case,  when  he  oc- 
cupies the  position  of  bailee  or  trustee,  it  is 
his  Tight,  as  well  as  his  duty,  for  his  own 
protection,  if  nothing  more,  to  insist  that 


no  property  or  effects  tie  taken  out  of  his 
bands  except  upon  valid  process.  That  duty, 
U  it  has  not  existed  before,  certainly  arises 
when  the  garnishee  is  called  upon  by  scire 
facias  to  show  cause  why  plaintiff  should 
not  have  satisfaction  of  his  judgment  out  of 
the  estate  or  effects  of  the  defendant  in  Us 
hands  or  i>ossession.  The  scire  facias  Is 
predicated  of  a  valid  Judgment  against  the 
nonresident  defendant,  and  if  the  garnishee 
is  aware  that  no  such  Judgment  exists,  or  if 
he  has  any  other  Just  ground  of  defense,  be 
has  a  right  to  Interpose  It  If  he  neglects 
to  do  so,  and  the  attached  property  Is  taken 
from  him,  he  may  become  personally  liable 
to  those  whose  Interests  he  could  and  should 
have  protected.  2  Tr.  &  Haly  Praa  t  2289; 
Serg.  on  Att  113,"  etc. 

Under  these  authorities,  there  Is  no  doubt 
that  it  has  been  the  practice  In  this  state  to 
permit  the  garnishee,  on  the  trial  of  a  scire 
facias,  to  attack  a  defective  or  Irregular  Judg- 
ment against  the  defendant  under  the  plea 
of  nulla  Ixma.  While  that  plea  logically 
would  only  allow  the  garnishee  to  deny  that 
he  had  in  his  hands  the  estate  or  effects  of 
the  defendant,  and  thereby  defeat  any  Judg- 
ment against  him  for  the  plaintiff's  claim, 
yet  for  the  reasons  well  stated  by  Mr.  Jus- 
tice Sterrett,  quoted  above,  the  garnishee  may 
attack  the  validity  of  the  Judgment  against 
the  defendant  There  Is  reason  for  holding 
it  to  be  the  duty  of  the  garnishee  to  protect 
his  creditor's  interest  by  resisting  the  claim 
of  the  plaintiff,  unless  the  latter  has  complied 
strictly  with  the  statute  In  procuring  the 
Judgment  against  the  defendant  The  plain- 
tiff in  foreign  attachment  seeks  to  enforce  a 
claim  against  an  absent  debtor.  The  absence 
of  the  debtor  deprives  him  of  an  opportunity 
to  appear  and  defend  the  action  brought 
against  him.  So  far  as  he  is  concerned,  it 
Is  a  proceeding  in  rem  to  compel  his  appear- 
ance, although  he  is  absent  and  his  appear- 
ance is  not  expected.  The  only  party  who 
has  an  opportunity  to  appear  and  defend 
is  the  garnishee  who  has  possession  of  the 
defendant's  property.  It  is  therefore  the 
garnishee's  duty  to  see  that  the  property  of 
the  defendant  is  not  applied  in  satisfaction 
of  the  plaintiff's  claim,  unless  the  latter  has 
established  his  demand  against  the  defendant 
in  strict  compliance  with  statutory  require- 
ments. Assuming  such  to  be  the  duty  of  the 
garnishee,  he  should  be  permitted  to  at- 
tack the  regularity  and  legality  of  the  at- 
tachment at  any  step  of  the  proceedings.  In 
MellQy  V.  Burtls,  supra,  the  garnishee  had  the' 
Judgment  vacated,  and  In  the  other  cases  cit- 
ed the  garnishee  defeated  a  recovery  against 
them  on  the  trial  by  reason  of  a  defect  or 
irregularity  in  the  proceedings.  Under  the 
statute,  the  scire  facias  against  the  garnishee 
cannot  issue  imtll  after  the  Judgment  has 
been  entered  against  the  defendant;  and 
hence  the  former  has  no  knowledge  of  the 
proceedings  until  he  is  served  with  the  writ 
His  opportunity,  therefore,  to  attack  the  pro- 
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ceedlngs  does  not  arise  until  after  Judgment 
bas  been  obtained  against  the  dotendant 
Our  cases  hold,  as  we  have  seen,  he  may  do 
80  on  tbe  trial  of  tbe  cause. 

It  is  contended  by  tbe  counsel  for  the 
plaintiff  that  Poor  v.  Colbum,  57  Pa.  415, 
and  First  National  Bank  v.  Trainer,  209  Pa. 
387,  58  Atl.  816,  support  his  contention  that 
the  failure  to  assess  the  damages  or  irregu- 
larly in  assesblng  the  damages  cannot  be 
taken  advantage  of  by  the  garnishee  aftsr  a 
plea  of  nulla  bona.  In  both  of  those  cases, 
however,  the  reasons  for  the  rule  permitting 
the  garnishee  to  attack  the  regularity  of  the 
proceedings  did  not  exist,  and  hence  the 
cases  cannot  be  regarded  as  sustaining  the 
defendant's  position.  In  Poor  v.  Colburn,  the 
defendant  as  well  as  the  garnishee  appeared 
to  tbe  attadunent,  and  they  both  pleaded 
nulla  bona.  In  Flnt  National  Bank  v. 
Trainer,  lYainer  was,  individually,  the  de- 
fendant, and  as  executor  was  the  garnishee, 
and  therefore,  although  in  a  different  capaci- 
ty, he  was  both  defendant  and  gamiehee. 
In  both  cases  it  will  be  observed  the  defend- 
ant was  In  court  and  could  protect  his  own 
Interests.  If  he  did  not  attack  the  judg- 
ment before  pleading,  there  is  reason  for 
holding  that  neither  he  nor  the  garnishee 
under  a  plea  of  nulla  bona  should  be  permit- 
ted to  attack  either  the  Judgment  or  the  reg- 
ularity of  the  proceedings  leading  up  to  It. 
He  may  waive  an  irregularity  or  defect  In 
the  attachment  proceedings,  and  he  does  so. 
if,  without  attadcing  them,  he  pleads  and 
goes  to  trial.  If  on  the  trial  he  may  not  at- 
tack the  legality  or  regularity  of  tlte  pro- 
ceedings, of  course,  the  garnishee  cannot  be 
heard  to  do  so.  In  both  the  cases  relied  up- 
on by  the  plaintiff,  the  defendant  was  in 
court  to  protect  himself,  and,  having  waived 
the  irregularity  of  the  proceedings,  the  gar- 
nishee could  not  be  permitted  to  attack  them 
on  the  trial. 

In  the  case  In  hand,  wlien  the  testimony 
was  closed  and  the  garnishee  requested  the 
court  to  direct  a  verdict  in  his  behalf,  the 
ovldence  in  the  case  disclosed  that  there  had 
been  no  assessment  of  damages  in  the  Judg- 
ment entered  against  the  defmdant,  as  re- 
-quired  by  the  act  of  1870;  and,  as  that  was  a 
condition  precedent  to  the  plaintiff's  right  to 
A  verdict  and  Judgment  ago  Inst  the  garnishee, 
the  latter  was  entitled  to  a  verdict,  and,,  tbe 
'Court  having  refused  to  direct  a  verdict  for 
the  garnishee,  the  latter  was  subsequently  en- 
titled to  a  Judgment  non  obstante  veredicto. 
■    The  Judgment  is  affirmed. 


<221  Pa.  SW) 

In  re  BBNTZ'S  BSTATB. 

<Supreme  '  Court   of   Pennaylyania.      May    11, 
1908.) 

1.  Wills  —  Oowstbuction  —  Pebsohb   Ehti- 

TLED. 

Testator  bequeathed  a  full  share  of  the 
residue,  consisting  of  personalty,  to  each  of  his 
four  sisters,  two  brothers,  and  niece.    He  then 


^ve  one-half  of  a  full  share  to  five  of  the 
eight  childten  of  a  deceased  brother,  siwcifically 
named,  and  declared  that  the  estate  given  to 
two  of  his  brothers,  one  of  his  sisters,  and  his 
niece  should  be  for  life  only,  and  that,  after 
the  death  of  the  sister  to  whom  a  life  estate 
was  given,  her  share  should  "revert  to  her 
sisters  and  brothers  mentioned  or  to  their  heirs." 
Held,  that  such  share  after  the  death  of  the 
sister  should  he  distributed  to  tbe  slBters  and 
brothers  named  in  the  will  to  the  exclusion  of 
the  niece,  and  that  all  of  the  children  of  the 
deceased  brother  should  share  in  one  full  share 
of  the  residue  as  the  representative  of  tbur 
father. 

2.  Saub— "StraviviNo  Iseuii." 

Testator,  having  bequeathed  a  share  of  the 
residue  to  each  of  his  four  sisters,  two  brothers, 
and  a  niece,  gave  one-half  of  a  full  share  to 
five  of  the  eight  children  of  a  deceased  brother 
specifically  named.  Held,  that  the  three  chil- 
dren of  such  deceased  brother  nof  named  in  the 
will  were  his  "surviving  issue"  within  Act  May 
6,  1844  (P.  L.  564),  providing  that  no  devise  or 
legacy  made  in  favor  of  a  Mother  or  sister  or 
the  children  of  a  deceased  brother  or  sister  of 
any  testator  not  leaving  any  lineal  descendants 
shall  be  deemed  to  lapse  by  reason  of  the  de- 
cease of  the  devisee  or  legatee  in  the  lifetime 
of  the  testator,  if  he  shall  leave  issue  snrviving 
the  testator,  but  such  devise  or  legacy  shall  be 
good  in  favor  of  such  surrivLng  issue. 

S.  Samk— Words  or  LnciXATioN— "Heiks." 

Where  a  remainder  of  one  share  of  the 
residue  of  an  estate  was  bequeathed  to  the  life 
tenants,  sisters  and  brothers  mentioned  or  tlitir 
heirs,  the  word  "heirs"  would  be  construed 
as  a  word  of  limitation,  so  that  the  brothers 
and  sisters  took  tbe  estate  in  fee. 

[Ed,  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4*  pp.  3241-3284;  vol.  8,  pp. 
7677-7678.] 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Judicial  settlement  of  the  estate  of  Abner 
W.  Bentz,  deceased.  From  an  order  sus- 
taining exceptions  to  the  auditor's  report, 
Cecilia  ly.  Beetem  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  MBSTRE- 
ZAT,  POTTEB,  and  BLKIN,  JJ. 

Conrad  Hamhieton,  John  Hays,  and  John 
W.  Wetzel,  for  fippellant  S.  B.  Sadler,  for 
appellee. 

MBSTBBZAT,  J.  Abner  W.  Bents  died 
testate  on  December  6,  1883,  unmarried  aad 
without  issue.  After  directing  the  payment 
of  his  debts  and  certain  specific  legacies,  he 
disposed  of  hie  estate  as  foUowfi:  "I  will 
and  bequeath  to  my  slaters  Ellmbeth  Bents, 
Catherine  Bentz,  Mrs.  Annie  M.  Parsons  and 
Mary  M.  Strohm,  also  my  niece,  Mra.  Cecilia 
Li.  Beetem,  and  my  brothers  John  Bentz, 
James  Bents,  a  full  and  equal  share  of  all 
my  estate  and  William  Bentz  my  taotber 
William  Boitz  Heirs  the  names  that  are 
mentioned  one-half  of  a  full  share  that  my 
other  brothers  and  slstKS  get  equally  divided 
between  Mary  Benta,  Mrs.  EUlzabeth  Broom- 
all,  Joseph  Z.  Bentz,  Samuel  Bents,  George 
Bentz.  Brother  John  Bents  to  have  the  ose 
of  his  share  doring  his  lifetime,  and  then 
after  his  death  to  be  equally  divided  be- 
tween all  his  heirs.  Mrs.  Mary  M.  Strobm 
to  have  the  use  of  her  full  share  during  her 
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Ilfttime,  after  h<r  death  to  revert  to  her 
■Isters  and  brothers  here  mentioned  or  to 
their  heirs.  Mrs.  Cecilia  Ii.  Beetem  to  faave 
the  use  of  her  full  share  during  her  lifetime, 
and  If  she  d{es  wlthont  cblldreti  to  revert  to 
my  brothers  and  sisters  mentioned  In  my  will 
or  to  their  heirs.  James  Bentz,  Brother 
James  Bentz  to  have  the  use  of  his  fnll  lAare 
during  his  lifetime,  after  his  death  to  revert 
to  his  children  equally  divided."  William 
Bentz,  a  brother  of  the  testator,  died  during 
the  lifetime  of  the  testator,  and  the  other 
brothers  and  sisters  Interested  in  the  fund 
for  distribution,  except  Mrs.  Mary  M.  Strobm, 
died  after  the  testator,  but  prior  to  April  3, 
1906.  Mrs.  Strohm  died  on  that  day  without 
Inrae.  Prior  to  the  death  of  Mrs.  Strohm  the 
estates  and  Interests  of  the  brothers  and 
other  sisters  of  the  testator  had  all  been 
distributed.  The.  fund  for  distribution  in 
this  proceeding  is  the  remaliider  of  the  es- 
tate given  to  Mrs.  Strohm  for  life.  The 
court  below  awarded  It  equally  to  the  heirs 
and  distributees  of  the  deceased  brothers  and 
sisters  who  were  mentioned  In  the  testator's 
wllL  From  this  decree  Mrs.  Cecilia  L.  Beet- 
em,  a  niece  of  the  testator,  has  taken  this 
appeal.  She  contexids  that  she  is  entitled  to 
an  equal  share  In  the  fund  for  distribution 
with  the  brothers  and  sisters  of  the  testator ; 
that  only  the  five  children  of  William  Bentz, 
named  in  the  will,  should  participate  In  the 
distribution  and  to  the  extent  of  only  one- 
half  of  a  full  share. 

By  reference  to  the  will,  it  will  be  observed 
that  the  testator  in  the  first  Instance  be- 
queaths one  full  share  of  the  residue  of  his 
estate  to  each  of  his  four  sisters,  two  broth- 
ers, and  his  niece,  Cecilia  lu  Beetem.  He 
then  gives  one-half  of  a  full  share  to  five  of 
the  children  of  his  deceased  brother  William 
Bentz,  speciflcally  naming  the  children.  He 
next  proceeds  to  declare  that  certain  of  bis 
former  bequests  shall  be  for  life  only.  Such 
are  the  estates  given  to  his  brother  John, 
nis  brother  James,  his  sister  Mis.  Strohm, 
and  his  niece,  Mrs.  Beetem.  The  language 
of  the  will  creating  a  life  Interest  in  Mrs. 
Strohm  and  disposing  of  the  remainder  is 
as  follows:  "Mrs.  Mary  M.  Strohm  to  have 
the  use  of  her  full  share  during  her  lifetime, 
after  her  death  to  revert  to  her  sisters  and 
brothers  here  mentioned  or  to  their  heirs." 
The  remainder,  after  Mrs.  Strohm's  iUe  in- 
terest, is  the  estate  for  distribution. 

While  the  will  is  most  inartlficlally  drawn, 
and  was  doubtless  written  by  the  testator 
himself,  yet  we  think  his  intention  is  clear, 
and  that  there  is  no  difficulty  in  determining 
what  disposition  he  Intaided  to  make  of  this 
part  of  his  estate.  The  property  for  dis- 
tribution is  perso'aalty.  Mrs.  Strohm  was 
bequeathed  ,the  estate  for  her  life,  and  then 
it  was  disposed  of  In  tbo  following  words: 
"After  her  death  to  revert  to  her  sisters  and 
brothers  here  mentioned  or  to  their  heirs." 
TUB  language  U  plain,  and  does  not  need 


the  mid  of  any  mles  of  fnterpretatlon  to  con* 
Btme  it  Nor  does  it  need  transposition  to 
determine  the  intention  of  the  testator  as  to 
this  part  of  his  estate.  He  had  "mentioned" 
in  his  wUl  prior  to  this  bequest  the  names  of 
his  four  sisters  and  of  his  three  brothers. 
To  them  the  bequest  was  made.  It  la  true 
tiiat  the  testator  had  not  theretofore  given 
his  brother  William  any  part  of  his  estate, 
but  the  remainder  over,  after  Mrs.  Strohm's 
life  estate,  was  not  bequeathed  to  sisters  and 
brothers  to  whom  the  testator  had  already 
given  an  estate  or  interest,  but  to  the  sisters 
and  brothers  "here  mentioned."  No  general 
intent  la  required  to  determine  the  significa- 
tion or  meaning  of  this  language.  We  need 
not  inquire  as  to  the  testator^  reasons  for 
not  giving  his  brother  WUllam  any  other 
part  of  his  estate.  That  is  Immaterial,  and 
can  have  no  ottict  on  the  construction  of  this 
part  of  the  will.  Many  reasobs  might  be  sug- 
gested, but  th^  are  immaterial.  Neither 
need  we  inquire  as  to  why  the  testator  pri- 
marily gave  one-half  of  a  fnll  share  of  the 
residue  of  fala  estate  to  the  five,  instead  of 
to  the  eight,  children  of  William.  These  were 
matters  solely  for  the  consideration  of  the 
testator,  and  his  will  as  to  that  question  Is 
the  law  of  the  case.  It  can  have  no  bearing 
upon  the  interpretation  of  the  Strohm  be- 
quest The  remainder  after  Mrs.  Strohm's 
estate  the  testator  declared  should  go  "to  her 
sisters  and  brothers  here  mentioned  or  to 
their  heirs."  The  sisters  and  t>rothers  men- 
tioned In  the  will,  whether  or  not  they  bad 
been  given  anything  In  the  will,  were  the 
parties  to  whom  the  testator  bequeathed  the 
remainder  after  Mrs.  Strohm's  life  estate. 
There  can  be  no  donbt  that  such  was  the 
intention  of  the  testator,  because  no  other 
meaning  or  Inference  can  properly  be  drawn 
from  tbe  language  he  used  In  making  the 
bequest. 

It  is  contended  by  Mrs.  Beetem,  the  ap- 
pellant, that  the  words  in  this  bequest,  "to 
revert  to  ber  sisters  and  brothers  here  men- 
tioned," refer  to  the  persons  who  had  pre- 
viously been  given  In  the  will  a  full  share 
and  a  half  share  of  the  estate.  This  con- 
struction of  the  will  would  give  Mrs.  Beetem 
a  full  share,  and  the  five  children  of  William 
Bentz,  named  in  the  will,  a  one-half  share  of 
the  remainder  of  the  estate  given  to  Mrs. 
Strohm  for  llfe^  It  is  urged  by  the  appel- 
lant that  to  hold  otherwise  would  defeat  the 
clearly  expressed  Intention  of  the  testator; 
that  it  would  exclude  Mrs.  Beetem,  who  Is 
expressly  given  a  fnll  and  equal  share,  and 
would  let  in  three  of  the  eight  children  of 
William  Bents,  who  are  not  given  in  express 
terms  any  portion  of  any  share  of  the  estate. 
But,  as  we  have  pointed  out,  this  contention 
is  not  supported  by  the  language  of  the  will, 
it  ia,  on  the  contrary,  antagonistic  to  the 
plain  and  unequivocal  language  used  by  the 
testator  in  disposing  of  the  remainder  after 
Mrs.  Strohm's  life  astate.    That  portion  of 
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bis  estate  was  not  to' go  to  tbe  persons  to 
whom  one  full  share  or  one-half  of  a  full 
share  had  been  given,  but  to  the  sisters  and 
brothers  of  Mrs.  Strohm  "here  mentioned." 
In  this  designation  of  legatees  a  niece  Is  not 
Included,  nor  are  five  of  the  eight  children 
of  William  Bentz  named  or  Included.  No 
other  relative  than  a  brother  or  sister,  men- 
tioned in  the  will,  or  his  or  her  heirs,  can 
participate  In  this  bequest  The  plain  terms 
of  the  bequest  permit  of  no  other  conclusion. 
Hence,  It  is  useless  to  speculate  on  the  gen- 
eral Intent  of  the  testator  as  affecting  the 
disposition  of  this  part  of  his  estate.  There 
is  no  ambiguity  In  this  bequest.  It  is  plain, 
and  hence  must  speak  for  itself.  The  word 
"heirs"  must  be  regarded  as  a  word  of  limi- 
tation. The  remainder  Is  given  to  the  broth- 
.ers  and  sisters,  and  th^  take  the  estate  in 
fee.  And  this  Is  true  as  to  William  Bentz, 
who  died  prior  to  the  death  of  the  testator 
and  left  issue  to  survive  him.  He  is  "men- 
tioned" in  the  win,  and  therefore  becomes  a 
legatee.  The  act  of  May  6,  1814  (P.  L.  564, 
2  Purd.  [12th  Ed.]  2108),  prevents  any  lapse 
of  the  bequest  by  reason  of  the  prior  death 
of  the  legatee  who  leaves  issue  surviving 
him.  The  estate  was  therefore  given  to  all 
the  brothers  and  sisters  "mentioned."  The 
three  children  of  William  Bentz,  not  named 
in  the  will,  are  his  "surviving  issue,"  and 
there  can  be  no  discrimination  against  them 
in  favor  of  the  other  five  children.  In  the 
language  of  the  act  of  1844  the  legacy  given 
to  William  Bentz  Is  "good  and  available  in 
favor  of  such  surviving  issue,  with  like  effect 
as  If  such  devisee  or  legatee  had  survived  tbe 
testator." 

Aside  from  Mrs.  Stro^,  the  brothers  and 
sisters  named  In  the  will  are  Elizabeth  Bentz, 
Catherine  Bentz,  Mrs.  Annie  M.  Parsons, 
John  Bentz,  James  Bentz,  and  William  Bentz. 
These  persons  or  their  representatives  will, 
therefore,  take  the  estate  for  distribution; 
each  of  the  primary  legatees  or  bis  repre- 
sentatives being  entitled  to  the  undivided 
one-sixth  thereof.  This  was  the  distribution 
made  by  tbe  learned  judge  of  the  court  be- 
low, whose  opinion  amply  vindicates  his  con- 
clusion, and  therefore  the  decree  is  affirmed. 


(221  Pa.  199) 

In  le  BARNES'  ESTATE. 

(Supreme   Court   of    Pennsylvania.      May    18, 
1908.) 

1.  Appeai.  and  EiBbob—Revikw— Findings. 

Under  Act  June  16,  1836  (P.  L.  1835-36. 
p.  682),  requiring  the  Snpreme  Court  on  ap- 
I>eal  from  the  orphans'  court  to  hear,  try,  and 
determine  the  merits  and  decree  according  to 
the  justice  and  equity  thereof,  the  Supreme 
Court  will  not  disturb  a  finding  of  fact  by  an 
auditing  judge  confirmed  by  the  court,  unless 
there  is  nq  evidence  to  support  it,  or  it  is  bo 
clearlv  erroneous  that  it  would  be  an  injustice 
to  uphold  It. 

SEd.  Note.— -For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  {{  4015-401&] 


2.  EXBCITTOBS  AND  '  ADIONIBTBATOBB  —  AD- 
VANCES BY  EXECUTOBS — BONDS— PaBOL  EVI- 
DENCE. 

Where  an  executor  took  snccessive  bonds 
from  the  distributees  to  secure  himself  for  ad- 
vances made  by  him  to  protect  the  estate,  and 
at  the  audit  presented  all  the  bonds  as  existing 
liabilities  against  them,  evidence  that  the  execu- 
tor in  taking  the  last  bond  which  was  much 
smaller  than  the  others  had  done  so  on  the 
representation  that  the  sum  represented  by  the 
bond  was  all  that  was  due  him  and  that  he 
would  destroy  the  others  was  admissible,  and 
not  objectionable  as  an  attempt  to  set  aside 
a  written  instrument  for  fraud,  accident  or 
mistake. 

Appeal  ttom  Orphans'  Court  Philadelphia 
County. 

Judicial  settlemrait  of  the  ratate  of  Charles 
Barnes,  deceased.  From  a  decree  of  the 
Orphans'  Court  dismissing  exceptions  to  the 
adjudication.  Charles  Henry  Barnes,  as  ad- 
ministrator, appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BEOWN,  MBSTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

E.  B.  Seymour,  Jr.,  for  appellant  James 
H.  Wolfe  and  Samuel  A.  Whltaker,  for  ap- 
pellees. 

BROWN,  J.  This  is  an  appeal  from  a 
finding  of  fact  by  the  orphans'  court.  In 
asking  us  to  reverse  the  decree  that  followed 
it  counsel  for  appellant  cite  the  act  of  June 
16,  1836  (P.  L.  1835-36,  p.  683),  which  makes 
it  our  duty,  on  an  appeal  from  the  orphans' 
court  "to  hear,  try  and  determine  the  merits" 
of  the  case,  and  "decree  according  to  the 
justice  and  equity  thereof."  We  are  not 
however,  in  discharging  this  duty,  to  dis- 
turb a  finding  of  fact  by  an  auditing  judge, 
confirmed  by  the  court'  unless  there  be  no 
evidence  to  support  it,  or  It  Is  clearly  so  er- 
roneous that  to  uphold  it  would  be  Injustice. 
Thompson's  Aw)eal,  103  Pa.  603;  Lazarus' 
Estate,  142  Pa.  104,  21  Atl.  492.  We  might 
affirm  the  decree  below  without  saying  more, 
for  it  is  based  upon  a  fact  found  upon  suffi- 
cient evidence.  Charles  Barnes  died  April 
8,  1882,  leaving  to  survive  him  a  widow  and 
five  children,  one  of  them  a  daughter  by  a 
former  marriage.  He  gave  her  a  legacy  of 
$150,  and  devised  and  bequeathed  the  re- 
mainder of  his  estate,  real  and  personal,  xa 
bis  wife  for  life,  directing  that  upon  her 
death  it  should  be  sold  by  his  executors  and 
the  proceeds  divided  equally  among  his  four 
children  by  his  second  marriage — James,  Wil- 
liam, John,  and  Mary,  wife  of  Henry  Llnaka. 
James  and  William  were  named  as  executors. 
The  former  having  died  In  Jnly,  1906,  and  the 
latter  in  September  of  the  same  year  the 
Commonwealth  Title  Insurance  &  Trust  Com- 
pany was  appointed  administrator  d.  b.  n.  c. 
t  a.,  and  the  fund  before  the  court  for  distri- 
bution consisted  almost  entirely  of  the  pro- 
ceeds of  the  sale  of  the  testator's  real  estate^ 
sold  some  time  after  the  death  of  the  widow, 
which  occurred  in  November,  1906.  Three 
claims  were  presented  against  the  fond  fw 
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distribution  by  die  administrator  of  William 
Bamea,  two  of  which  were  ^sallowed.  From 
their  disallowance  we  have  this  appeal. 

The  contention  of  the  appellant  is  that  WU- 
llam  Barnes  became  the  acting  ezecntor  of  bis 
fatta^s  will,  and  from  time  to  time  advanced 
from  bis  own  fvmds,  for  the  benefit  of  the 
estate,  moneys  for  the  payment  of  an  assess- 
meat  on  bnlldlng  association  sto<±,  taxes, 
water  rents,  repairs,  etc.,  taking  to  secure 
repayment  of  what  he  had  advanced  obliga- 
tions from  the  widow,  his  two  brothers  and 
sister.  In  all  of  which  he  Joined.  The  first 
of  tbese,  a  bond  for  $150,  dated  May  22, 1883, 
was  given  to  pay  an  assessment  on  building 
association  stock.  It  was  signed  by  the 
widow,  James,  Wllilam,  John,  and  Mary 
Linaka.  On  May  22,  1894,  Jnly  1,  1895,  and 
November  20,  1897,  three  additional  obllga' 
tions,  amounting  In  the  aggregate  to  $375, 
were  given  to  William  by  the  same  parties. 
On  July  22,  1898,  the  four  bonds  so  given 
to  blm  were  consolidated,  and  a  new  one  giv- 
en for  9643.63 — the  amount  of  principal  and 
interest  then  dne.  Subsequently  the  same 
parties  gave  bim  three  more  bonds  aggregat- 
ing $350.  These  three  bonds  and  the  one  for 
$643.63  were  consolidated  on  March  23,  1903, 
and  a  new  obligation  for  $1,500  was  given 
to  William.  This  was  secured  by  a  mort- 
gage on  the  Interests  of  the  parties  In  the 
real  estate  of  Charles  Barnes.  In  1904  an- 
other bond  for  $200  was  given  to  William 
by  the  same  parties.  On  October  6,  1893, 
Mary  Idnaka  gave  blm  her  promissory  note 
for  $800,  payable  one  year  after  date,  ac- 
companied by  an  assignment  of  her  inter- 
est in  her  father's  estate  as  collateral  se- 
curity. According  to  the  testimony  of  her 
son,  she  received  no  consideration  for  this 
'  obligation.  He  testified  that  it  was  given 
at  his  uncle's  suggestion  to  prevent  his  moth- 
er's interest  in  her  father's  estate  from  be- 
Ing  seined  by  creditors  whose  claims  were 
then  embarrassing  her.  On  April  2,  1906, 
William  took  a  bond  from  his  mother,  bis 
brother  John,  and  his  sister  Mary  for  $462.65. 
This  claim  was  allowed  by  the  court  below, 
and  the  other  two,  the  mortgage  for  $1,- 
500  and  Mary  lilnaka's  note  for  $300,  were 
disallowed,  because  the  court  found  as  a  fact 
that  the  obligation  for  $462.65  had  been  given 
to  William  and  accepted  by  him  as  represent- 
ing all  that  was  due  him  on  the  other  obliga- 
tlons  held  by  him  against  his  mother,  broth- 
ers and  sister. 

William  Barnes,  as  the  acting  executor, 
received  the  rents  from  his  father's  real 
estate  for  a  p«:Iod  of  24  years.  He  never 
formally  accounted  for  these,  but  on  April  2, 
1906,  when  be  took  from  bis  mother,  his 
brother  John,  and  his  sister  Mary  their  ob- 
ligation for  $462.65,  he  evidently  gave  them 
credit  for  the  rents  received,  less  what  he 
bad  paid  to.  bis  mother.  While  it  does  not 
appear  how  the  snm  of  $462.65  was  agreed 
upon  and  fixed  by  the  parties  as  the  amonnt 
doe  William  from  the  estate  of  his  father 


for  the  advances  m£de  by  him  for  the  benefit 
of  those  interested  in  it,  it  does  appear  from 
sufficient  evidence  that  the  obligation  was 
given  to  blm  upon  his  assurance  that  nothing 
more  was  due  him,  and  that  he  would  destroy 
all  the,  other  obligations  held  by  him.  John 
Linaka,  a  son  of  Mary  Linaka,  testified  that, 
when  his  uncle  William  asked  his  mother  to 
sign  the  bond  for  $462.65,  he  said  to  her 
that  that  was  all  he  had  against  the  estate, 
and  tliat  he  would  destroy  the  other  papers 
Ueld  by  blm.  John  Barnes,  the  brother  of 
William,  made  a  competent  witness  by  be- 
ing called  by  the  appellant,  testified  in  the 
same  way,  and  Mary,  also  made  a  competent 
witness  by  the  ai^ellant,  confirmed  the  state- 
ment of  her  son,  saying  that  she  told  her 
brother  she  would  not  sign  the  bond  for 
$462.65  until  she  understood  it,  and  that  he 
said  to  her  that  that  was  every  cent  he  had 
against  the  property.  These  three  witnesses 
having  been  believed  by  the  court,  their  tes- 
timony was  sufficient  for  the  finding. 

This  appeal  seems  to  have  been  taken  on 
the  theory,  encouraged  by  the  dissenting  opin- 
ion of  a  learned  judge  of  the  court  below, 
that  the  appellees  were  attempting  to  im- 
peach their  obligations  for  $1,500  and  $300, 
and  had  not  done  so  by  clear,  precise  and  in- 
dubitable evidence.  This  Is  not  the  situation 
at  all.  On  the  contrary,  the  two  obligors 
called  by  the  appellant  testified  that  they  had 
signed  the  obligations  to  their  brother  Wil- 
liam, but  further  stated  that  he  had  procured 
from  them  their  obligation  for  $462.65  upon 
the  distinct  representation  that  that  sum  was 
all  that  was  due  bim  from  their  father's 
estate,  and  that  be  would  destroy  all  the 
other  obligations  that  bad  been  given  to  him. 
Counsel  for  appellant  seem  to  entirely  over- 
look the  distinction  between  impeaching  an 
obligation  and  showing  the  balance  remaining 
due  upon  It  as  fixed  and  agreed  upon  by  the 
parties  to  it  The  court  below  recognized 
this  distinction,  and,  through  the  learned 
Judge  speaking  for  It,  said:  "This  Is  not  an 
attempt  to  set  aside  written  instruments  on 
the  ground  of  fraud,  accident  or  mistake; 
on  the  contrary,  the  oral  testimony  tends  to 
show  that  a  new  agreement  was  made  be- 
tween all  the  children,  then  living  and  the 
widow,  and  that  the  Inducement  for  the 
signatures  was  the  statement  that  all  pre- 
vious' agreements  were  to  be  destroyed,  and 
that  the  amount  of  the  advances  to  be  repaid 
was  fully  set  forth  in  such  agreemdit  and 
covered  all  advances  made  by  the  obligee." 

Appeal  dismissed,  and  decree  affirmed  at 
appellant's  costs. 


(m  Pa.  ST4) 
In  re  LINE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     May  11, 
1908.) 

1.  Wills— CoNSTBUcnoN. 

In  construine  a  will,  the  testator's  inten- 
tion must  be  souent  from  the  whole  instniment ; 
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and,   having  been   aacertiained,   cannot  be   de- 
feated by  canooa  of  interpretation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  SI  955,  988.] 

The  word  "heirs,"  while  strictly  defined  to 
consist  <mly  of  those  of  a  decedent's  kindred 
who  on  his  death  are  entitled  to  inherit  hia 
real  estate,  is  nevertheless  often  used  by  a 
testator  to  include  those  entitled  to  share  both 
in  his  real  and  personal  property. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  4»,  Wills,  a  110&-1102. 
For  other  definitions,  gee  Words  and  Phrases, 
vol.  4.  pp.  8241-3264;    vol.  8,  pp.  7677-76781} 

8.  Same— "Heibb." 

Testator  died  possessed  of  both  real  and 
personal  property.  His  will  divided  all  the 
residne  of  his  estate  among  his  "heirs"  ac- 
cording to  the  intestate  laws  of  the  state.  He 
appointed  his  half-brother,  who  was  designated 
as  "my  brother,"  as  one  of  his  executors'.  By 
a  codicil  he  directed:  "In  addition  to  what  I 
have  given  to  my  brother  (naming  the  half- 
brother)  as  one  of  mj  heirs  and  distributees 
under  the  foregoing  will,  I  give,  devise  and  be- 
queath unto  him"  certain  corporate  stock.  Tes- 
tator left  surviving  the  half-brother,  and  neph- 
ews and  nieces,  surviving  children  of  a  de- 
ceased brother  and  sister  of  the  whole  blood. 
Held,  that  the  word  "heirs"  included  those  en- 
titled to  inherit  personal,  as  well  as  real,  prop- 
er^, and  that  testator's  use  of  the  word  "broth' 
er"  did  not  indicate  an  intention  to  treat  the 
half-brother  as  a  brother  of  the  whole  blood, 
and  that  the  half-brother  was  therefore  not 
entitled  to  share  in  testator's  real  estate,  but 
only  in  the  personalty;  the  intestate  laws  pro- 
vidmg  for  such  action  nnder  the  circumstances. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  a  1100-im] 

4.  Sake— Codicil. 

A  specific  change  of  a  disposition  of  testa- 
tor's property  made  by  a  codicil  to  the  will 
impliedly  negatives  an  intention  to  make  any 
other  change  in  the  provisions  of  the  will. 

5.  Same— IniBHTioiT— Paboi.  Evidence. 

Where  a  will  is  sufficiently  definite  to  dis- 
close testator's  intention,  parol  evidence  is  in- 
competent to  explain  the  will. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  f  1016l] 

Appeal  from  Orphans'  Court,  Cumberland 
County. 

Judicial  settlement  of  the  estate  of  Wil- 
liam R.  Line,  deceased.  From  a  decree  dis- 
mlsBlng  exceptions  to  the  auditor's  report, 
Lute  A.  Line  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  MESTRID- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

B.  M.  Biddle,  Jr.,  for  appellant  S.  B. 
Sadler,  for  appellee. 

MESTREZAT,  J.  WUllam  R.  Line,  the 
testator,  died  May  7,  1905,  leaving  to  sur- 
Tive  him  Lute  A.  liae,  a  half-brother,  a 
niece,  the  sole  surviving  child  of  a  deceased 
brother,  and  two  nephews  and  a  niece,  the 
children  of  a  deceased  sister.  As  shown  by 
the'  report  of  the  auditor,  appointed  to  dis- 
tribute the  funds  in  the  bands  of  the  execu- 
tor, the  testator  was  at  the  time  of  bis  death 
the  owner  of  personal  property  of  about  the 
value  of  $31,000  and  of  real  estate  of  the 
value  of  about  |23,000.  The  will,  dated 
October  4,  1904,  Is  quite  brief.     After  tlte 


payment  of  his  debts  fcnd  (tinetal  expenses 
and  a  bequest  of  $6,000  to  bis  stepdaughter, 
the  testator  devises  and  bequeaths  as  fol- 
lows :  "All  the  rest  and  reeddue  of  my  estate 
I  direct  shall  be  divided  among  my  heirs 
nnder  and  according  to  the  Intestate  laws  of 
Pennsylvania."  He  then  names  his  executots 
as  follows:  "I  nominate  and  appoint  vay 
brother  Lute  A.  Line  and  my  friend  John 
Hays  Esq.  to  be  my  executors."  Two  weeks 
after  he  executed  the  will  be  added  the  fol- 
lowing codlcfl !  "In  addition  to  what  I  have 
given  to  my  brother  Lute  A  Line,  as  one  of 
my  heirs  and  distributees  under  the  feregolng; 
Will,  I  give,  devise  and  bequeath  unto  him  my 
$6,000  in  the  capital  stock  of  the  Carlisle 
Manufacturing  Company."  The  executors  filed 
an  acconnti  and  the  auditor  appointed  to  dis- 
tribute the  funds  in  their  hands,  after  the 
payment  of  the  legacy  to  the  stepdaughter 
and  the  $6,000  legacy  to  Lute  A.  Line,  award- 
ed the  proceeds  of  the  real  estate  per  capita 
to  the  testator's  nephews  and  nieces,  and  the 
proceeds  of  the  personal  property  equally 
among  the  nephews,  nieces,  and  Lute  A  Line, 
the  half-brother  of  the  testator.  The  court 
confirmed  the  distribution,  and  Lute  A  Line 
has  taken  this  appeal.  He  contends  that, 
under  the  provisions  of  the  will,  he  Is  en- 
titled to  a  share  of  the  proceeds  of  the  realty 
as  well  as  of  the  proceeds  of  the  personalty. 
Under  the  intestate  act  of  April  8,  1833  (P. 
L.  1832-33,  p.  317,  {  4,  2  Purd.  Dig.  tlSth 
Ed.]  1998),  in  default  of  issue  and  subject  to 
the  estates  and  interests  of  the  widow,  hus- 
band, father,  and  mother,  the  real  estate  of 
an  intestate  who  leaves  neither  brother  nor 
sister  of  the  whole  blood,  but  nephews  and 
nieces,  being  the  children  of  a  deceased 
brother  or  sister,  descends  to  and  vests  in  ' 
such  nephews  and  nieces  per  capita.  By  the 
same  section  of  the  act  the  personal  estate 
of  such  intestate  is  distributable  among  bis 
brothers  and  sisters  and  their  issue,  as  la 
provided  for  the  descent  and  division  of  the 
real  estate  of  the  intestate^  but  without  any 
distinction  of  blood.  It  will  therefore  be  ob- 
served that  under  the  intestate  laws  of  the 
commonwealth  Lute  A  Line  was  entitled  to 
share  equally  with  the  testator's  nieces  and 
nephews  In  the  personal  fund,  but  was  not 
entitled  to  participate  in  the  dlsttlbottoD 
'  of  the  proceeds  of  the  real  estate. 

The  appellant,  by  his  counsel,  contends 
that  by  the  provisions  of  the  testator's  will 
the  residuary  estate  was  to  be  divided  among 
his  heirs,  which  was  a  dass  that  was  to  take 
the  whole  residuum  of  the  estate,  and  the 
reference  to  the  Intestate  laws  was  merely 
te  indicate  how  the  division  ainong  the  class 
was  to  be  made.  The  learned  counsel  for  the 
appellant  coucedes  that  the  will  proper  gives 
Lute  A  Line  no  share  whatever  in  the  de- 
cedent's estate,  either  real  or  personal,  if 
^Idence  was  compet^t  to  show  'that  the  ap- 
pellant was  a  half-brother  of  the  Intestate. 
It  Is  claimed,  however,  on  behalf  of  tlw  ap- 
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pellant  that  the  codicil  9bowB  tbat  be  was  to 
share  in  the  proceeds  of  the  realty;  tbat  tbe 
words  "in  addition"  in  the  codicil  show  tbat 
Lute  A.  Line  had  been  given  something  un- 
der tbe  will,  which  vas  one-tUrd  of  tbe 
entire  residue  of  the  testator's  estate  It  is 
further  claimed  tbat  such  intention  on  tbe 
part  of  the  testator  is  shown  by  the  fact  tbat 
be  spealcs  of  Lute  A.  Line  as  "my  brother"  In 
appointing  blifi  as  one  of  his  ezecntors.  We 
ttainii  tbe  Gonciuslpn  of  tbe  learned  auditor 
Is  correct  We  agree  with  the  counsel  for 
tbe  appellant  that  the  intentl<xi  of  the  te»- 
tator  must  be  sought  from  tbe  whole  instm- 
meat,  and,  faaTlng  thus  been  ascertained, 
must  be  enforced.  Canons  of  InterpretatioB 
and  precedents  are  simply  tbe  means  by 
whicb  tbe  intention  of  tbe  testatpr  Js  to  be 
ascertained  wben  bis  words  are  uncertain  and 
eiiaivoca}.  They  cannot,  however,  be  peimitr 
ted  to  defeat,  tbe  Intention  of  a  testator 
which  Is  expressed  In  dear  and  qnequivpcal 
language.  In  ponstmlng  such  a  wijl>  no  aids 
to  Interpretation  ace  needed  and  none  should 
be  employed.  The  will  speaks  for  itself.  By 
bis  wUl,  WUliom  R.  Line  directed  his  estate 
to  be  divided  "among  my  belrs  under  and  ac- 
cording to  the  intestate  laws  of  Pennsyl- 
vania." As  to  kindred  of  tbe  whole  and  half 
blood,  these  laws  vest  real  estate  and  person- 
al property  In  different  persons.  Instead  of 
nanung  the  persons  he  denominated  his 
"belrs,"  tbe  testator  simply  used  the  shorter 
expression  of  directing  tbe  division  of  bis 
estate  to  be  made  "under  and  according  to 
tbe  intestate  laws"  of  tbe  state.  He  did  not 
use  tbe  word  "belrs"  In  Ita  legal  or  technical 
sense,  but  in  tbe  bpockder  and  more  compre- 
hensive sense  of  those  who  Inherit  personal 
property  as  well  as  re^I  estate.  The  word 
"heirs".  Is  often  used  in  a  double  sense,  mean- 
ing the  belrs  at  law  In  relation  to  real  estate 
and  those  persons  who  would  be  entitled  un- 
der tbe  statute  of  distributions  In  relation  to 
personal  estate.  15  Am.  &  Eng.  Eucy,  of  Law 
<2d  Ed.)  328.  Tbe  testator  intended  that  bis 
relatives  should  share  his  estate,  and  tbat 
tbe  division  should  be  made  as  though  be  had 
died  Intestate.  He  could  not  have  used  tbe 
word  "heirs"  In  its  technical  sense,  otherwise 
be  would  not  have  disposed  of  tbe  greater 
part  of  bis  estate.  The  belrs  of  a  decedent 
are  those  of  bis  kindred  who  upon  bis  de- 
cease take  bis  real  property.  Dodge's  Ap- 
peal, 106  Pa.  216,  220,  51  Am.  Bep.  519.  If, 
therefore,  we  limit  tbe  word  "heirs"  to  its 
legal  signlfloation,  tbe  testator  only  disposed 
of  bis  real  property,  which  was  much  less 
than  one-half  of  his  entire  estate.  He  died 
possessed  of  personal  property  of  about  tbe 
value  of  $31,000,  but  of  real  property  of  only 
about  $23,000.  It  Is  dear,  however,  as  de- 
clared in  his  ^IIl,  tbat  he  Intended  to  dis- 
pose of  "all  the  rest  and  r^ldue  of  my  es- 
tate." We  miist  therefore  conclude  that  by 
the  use  of  tbe  word  "heirs"  the  testator  In- 
tended  tbat   It  should   apply   not  only   to 


tbpse  who  took  the  real  estate,  but  to  those 
who  should  participate  In  the  proceeds  of  the 
personal  property;  In  other  words,  It  meant 
hetrs  and  distributees.  As  a  distributee,  the 
half-brother  would  share  the  testator's  per- 
sonalty with  the  nephews  and  nieces.  The 
portimi  tbat  each  relative  should  receive  was 
to  be  determined,  as  dedared  In  tbe  will, 
"under  and  aocording  to  the  Intestate  laws 
at  Pennsylvania."  As  noted  above,  tbe  in- 
testate act  of  1833  divides  the  real  estate  of 
the  testator  among  bis  nephews  and  nieces, 
and  bis  personal  estate  among  bis  nephews 
and  nieces,  and  bis  brother  of  tbe  half  blood. 

We  do  not  agree  with  the  appellant's 
couwel  tbat  tbe  testator  in  describing  Lute 
A.  Line  in  tbe  will  as  a  "brother,"  instead 
iOf  a  "half-brother,"  dtedosed  an  Intention 
to  treat  tbe  appellant  as  a  brother  of  whole 
blood,  and  thereby  give  blm  tbe  one-third  of 
bis  entire  estate.  In  tbe  distribution  of  the 
estate  by  tbe  auditor,  it  was  necessary  tbat 
the  parties  Entitled  to  the  fund  should  be 
ideqti^ed  and  their  relat^n  to  tbe  testator 
should  be  made  to  appear.  It  therefore  be- 
came necessary  to  show  tbat  Lute  A.  Llnb 
was  one  of  tbe  parties  Interested  In  the  es- 
tate, who  he  was,  and  bis  relationship  to  tbe 
testator.  Tbe  simple  fact  that  the  testator 
called  the  appellant  a  "brother,"  instead  of 
a  ''half-brother,"  in  naming  him  as  one  of 
his  executors,  cannot  overcome  the  fact  that 
he  was  In  reality  a  half-brother,  nor  dlsdoae 
an  Intention  on  tbe  part  of  tbe  testator  to 
give  him  the  share  to  which  a  brother  of  tbe 
full  blood  would  be  entitled.  As  observed 
by  the  vice  cbancdlor  In  Grieves  v.  Rawley, 
10  Hare,  63,  64,  in  general  when  one  speaks 
Of  bis  brothers  and  sisters  he  does  so  with- 
out reference  to  the  definition  of  the  word  by 
lexicographers,  but  as  a  class,  standing  in 
tbe  same  relationship  to  one  or  both  of  his 
parents  as  be  blmsdf  stands. 

Nor  do  we  think  that  'the  codicil  puts  a 
different  Interpretation  upon  tbe  will  than 
tbe  one  we  have  given  It.  Tbe  purpose  of  a 
codicil  Is  to  make  a  disposition  of  tbe  testa- 
tor's estate  other  than  tbat  made  in  the  will. 
If  any  speclfle  change  is  made,  it  negatives 
by  implication  an  intention  to  make  any  oth- 
er In  the  provisions  of  tbe  will.  Tbe  use  of 
the  words  "in  addition"  In  the  codicil  clear- 
ly shows  tbat  tbe  testator  thought  be  had 
given  bis  brother  sometblng  in  tbe  original 
will.  If,  standing  alone,  the  will  Itself  did 
not  show  a  devise  or  bequest  to  Lute  A.  Line, 
the  codicil  clearly  shows  tbat  something  was 
given  him.  It  not  only  discloses  that  fact, 
but  It  defines  tbe  words  "my  heirs"  used  In  ' 
tbe  will.  The  codicil  says :  "In  addition  to 
what  I  have  given  to  my  brother  Lute  A. 
Line  as  one  of  my  heirs  and  distributees 
under  tbe  foregoing  will."  "My  heirs,"  as 
used  In  tbe  will,  therefore,  are  construed  by 
tbe  testator  to  mean  "my  belrs  and  distribu- 
tees." Hence  it  is  apparent  that  "heirs"  in 
tbe  will  was  used  in  tbe  sense  of  "heirs  and 
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dlBtrlbntees."  Sacb  Interpretation  of  tbe 
word  "helra"  renders  the  will  effective  In 
dlspoeing  of  tbe  entire  estate.  This  con- 
curs with  the  presumption  of  the  law,  and 
gives  a  harmonious  reading  to  the  will  and 
the  codicil. 

Tbe  learned  counsel  for  the  appellant  very 
properly  concedes  that  parol  evidence  was 
not  comi>etent  to  explain  the  will  or  show 
the  intention  of  the  testator.  Tbe  will  is 
sufficiently  definite,  and  speaks  for  Itself. 
It  may  be,  as  claimed  by  the  appellant's 
counsel,  that  tbe  testator  intended  that  bis 
half-brother  should  receive  the  share  of  a 
brother  of  tbe  whole  blood,  but  he  has  not 
so  clearly  manifested  such  intention  as  to 
warrant  the  court  In  declaring  it. 

The  assignments  of  error  are  overmled, 
and  tbe  decree  of  tbe  court  below  Is  affirmed. 


(in  Fa.  2S7) 

BEINDLEY  v.  WALKER  et  al. 

(Supreme  Court  of  Pennsylvania.    May  11, 
1908.) 

1.  Corporations— Offickbs—Rehoval. 

OfficeiB  in  ordinary  private  cor];>oration% 
below  the  trrade  of  directors  and  other  officers 
are  elected  by  the  corporation  at  large,  hold  their 
offices  daring  the  pleasure  of  the  directors,  and 
may  be  removed  by  them  witbont  afsaigned  cause. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {{  1250,  1263.] 

2.  Same— SscBETABT  and  Tseabubeb. 

The  secretary  and  treasurer  of  a  business  cor- 
poration organized  under  the  general  law  (Act 
April  28,  1874  (P.  L.  73])  are  mimsteiial  offi- 
cers of  the  corporation,  and  are  removable  by 
the  lx>drd  of  directors  without  assigned  cause. 
8.  Same— Statutob. 

Act  May  14,  1891  (P.  la.  61),  amending 
General  Corporation  Act  April  29,  1874  (P.  L. 
73),  and  declaring  that  the  business  of  corpora- 
tions chartered  thereunder  shall  be  conducted  by 
a  president,  a  board  of  directors  or  trustees,  a 
secretary  or  clerk,  a  treasurer,  and  such  other 
officers,  agents,  and  factors  as  the  corporation 
authorizes  for  that  purpose,  does  not  make  tbe 
secretary  and  treasurer  other  than  ministerial 
officers,  nor  protect  them  from  removal  by  the 
directors. 

Appeal  from  Court  of  Common  Pleas,  Brie 
County. 

Petition  for  mandamus  by  Zacbary  T. 
Brlndley  against  Edwin  Walker  and  others. 
From  a  Judgment  overruling  a  demurrer  to 
defendant's  answer,  plaintiff  appeals.  Af- 
firmed. 

The  following  facts  appear  from  the  opin- 
ion of  the  court  below : 

The  Erie  Specialty  Company  is  a  business 
corporation  duly  chartered  in  1902  under 
tbe  general  act  of  April  29,  1874  (P.  L.  73), 
and  its  supplements,  and  located  at  EiTle,  Pa. 
It  has  an  authorized  capital  stock  of  $100,- 
000,  divided  Into  1,000  shares  of  tbe  par 
value  of  $100  each.  It  has  a  pald-np  capital 
of  $70,000,  consisting  of  700  shares  of  stock, 
of  which  the  plaintiff,  Zachary  T.  Brlnd- 
ley, owns  850  shares,  and  defendant  Edwin 
Walker  owns  349  shares,  and  defendant  Clar- 
ence L.  Walker  owns  1  share.    That  said 


corporation  has  always  been,  -and  still  1b, 
managed  by  a  board  of  three  directors,  which 
directors  are  said  stockholders,  and  have  been 
elected  annually  at  the  stockholders'  meeting 
held  in  tbe  month  of  August  of  each  year, 
and  were  again  re-elected  at  such  meeting 
held  In  August,  1907.  And  the  said  board  of 
directors  thereiQwn  immediately,  organized 
by  the  election  of  said  Edwin  Walker  as 
president,  and  said  Zachary  T.  Brlndley  as 
secretary  and  treasurer,  and  tbe  said  Clar- 
ence li.  Walker  was  appointed  superintend- 
ent for  the  ensuing  year.  That  said  E<dwln 
Walker  had  held  the  said  office  of  president 
and  the  said  Zachary  T.  Brlndley  had  held 
the  said  office  of  secretary  and  treasor^ 
ever  since  the  organization  of  said  corpora- 
tion. That  about  one  month  after  said  last 
annual  election  the  said  president  of  the 
board  of  directors  requested  the  secretary 
to  call  a  meeting  of  said  board  in  a  letter 
as  follows,  viz. :  "Erie,'  Pa.,  S^t  28,  1907. 
Z.  T.  Brlndley,  Secretary  Erie  Specialty 
Company,  Erie,  Pa.  Dear  Sir:  I  want  yon 
to  call  a  meeting  of  the  board  of  directors 
for  Monday,  at  8  p.  m.  I  have  a  proposition 
I  desire  to  present  to  the  board,  so  please 
notify  Clarence.  I  am  going  down  to  West- 
field  to  see  the  Welch  Grape  Juice  Company, 
and  may  go  to  Hamburg,  so  may  not  t>e  back 
until  Monday  noon.  Tours,  etc.,  Edwin  Walk- 
er, Pres."  Pursuant  to  this  tbe  secretary 
called  a  meeting  of  the  board  for  Monday, 
September  30,  1907,  at  which  all  tbe  direct- 
ors were  present,  and  at  whidi  resolutions 
as  follows  were  adopted  by  the  votes  of  said 
directors,  Edwin  Walker  and  Clarence  I^ 
Walker:  "Resolved,  that  the  president  of 
tbe  Erie  Specialty  Company  is  hereby  au- 
thorized and  directed  to  employ  counsel  and 
defend  the  Erie  Specialty  Company  in  tbe 
suit  brought  by  Z.  T.  Brlndley  v.  Erie  Spe- 
cialty Company.  Resolved,  that  Z.  T.  Brlnd- 
ley is  hereby  removed  and  dismissed  from 
the  office  of  secretary  and  treasurer  of  tbe 
Erie  Specialty  Company,  to  take  effect  imme- 
diately. Resolved,  that  Henry  L.  Morse  is 
hereby  elected  secretary  of  the  Erie  Spe- 
cialty Company,  to  take  effect  immediately. 
Resolved,  that  Clarence  L.  Walker  Is  here- 
by elected  treasurer  of  the  E>rle  Specialty 
Company,  and  that  his  salary  as  treasurer 
and  superintendent  shall  be  two  hundred 
($200)  dollars  per  month  from  and  after 
September  30,  1907."  And  that  said  director, 
Zachary  T.  Brlndl^,  protested  and  voted 
against  the  adoption  of  each  of  said  resolu- 
tions. That  at  such  directors'  meeting  in 
August,  1907,  the  salary  of  Kdwln  Walker  as 
president  was  fixed  at  $300  a  month,  and 
that  of  Zachary  T.  Brlndley  as  secretary  and 
treasurer  was  fixed  at  $250  a  month,  and 
that  of  Clarence  Ia  Walker  as  superintend- 
ent at  $175  a  month  for  tbe  ensuing  year. 
That  at  a  subsequent  meeting  of  said  board 
the  action  of  said  board  in  Increasing  tbe 
salary  of  said  Clarence  L.  Walker  to  $200 
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a  month  was  rescinded  That  said  plaintiff, 
by  Tlrtne  of  his  said  appointment  at  the 
August  meeting  of  said  board,  contlnaed  to 
act  as  secretary  and  treasurer  of  said  cor- 
poration until  said  meeting  on  S^tember  30, 
1807,  but  had  not  taken  the  secretary's  oath 
as  required  by  law,  nor  filed  a  new  bond 
as  required  by  the  by-laws  of  said  corpora- 
tion, but  did  tender  such  a  bond  on  October 
28,  1907,  before  bringing  this  suit  That  on 
said  September  80,  1907,  after  the  adoption 
of  said  resolotlous,  the  said  president  of  the 
board  gave  Mr.  Brlndley  written  notice  of 
his  removal,  and  directed  him  to  surrender 
the  property  which  be  hdd  as  such  secretary 
and  treasurer,  and  to  transact  no  further 
business  as  snch;  and  since  which  time  he 
has  not  been  permitted  to  act  as  such  officer. 
No  charges  were  preferred  against  Mr. 
Srlndley,  and  no  reason  given  for  his  re- 
moval. He  is  still  a  director  of  said  com- 
pany, and  brings  this  writ  of  mandamus  to 
be  restored  to  the  said  office  of  secretary  and 
treasurer.  There  Is  nothing  in  the  by-laws 
of  said  corporation  fixing  the  length  of  the 
term  of  any  of  the  officers  of  said  company 
nor  the  manner  of  their  removal. 

The  court  entered  Judgment  for  defend- 
ants on  the  demurrer  to  answer. 

Argued  before  MITCHELXi,  a  J.,  and 
MKSTEEZAT,  POTTBE,  BLKIN,  and  STEW- 
ART. JJ. 

Frank  Gunnison,  John  S.  Rilling,  and  Hen- 
ry E.  Fish,  for  appellant  T.  A.  Lamb  and 
J.  C.  &  H.  M.  Sturgeon,  for  appellees. 

STEWART,  J.  By  the  action  of  the  board 
of  directors  of  the  defendant  corporation  the 
appellant  was  removed,  without  cause  being 
assigned,  from  the  office  of  secretary  and 
treasurer  to  which  he  had  been  elected  by  the 
board.  He  seeks  by  this  proceeding  to  be  re- 
instated, on  the  ground  that  In  removing  him 
the  directors  exceeded  their  power.  The  gen- 
eral rule  with  respect  to  officers  In  private 
corporations  such  as  this  is  that  all  below 
the  grade  of  directors,  and  such  other  officers 
as  are  elected  by  the  corporation  at  large, 
hold  their  offices  durante  bene  placlto,  and 
are  removable  by  the  directors  without  cause 
being  assigned.  The  reason  for  the  rule  is 
as  obvious  as  the  distinction  made.  The  su- 
preme authority  In  every  corporation  resides 
In  its  membership.  The  expressed  will  of  the 
majority  at  a  regular  shareholders'  meeting 
governs  in  aU  matters  within  the  limits  of 
the  charter.  Therefore,  when  action  has  been 
taken  by  the  corporation  at  such  a  meeting 
on  any  subject  pertaining  to  the  affairs  of 
the  association,  it  is  beyond  the  power  of 
any  of  the  agents  of  the  corporation  to  undo 
or  change  what  has  been  done.  The  directors 
are  the  immediate  representatives  ot  the  cor- 
poration charged  with  the  management  of  its 
affairs,  and  are  necessarily  invested  with 
large  discretionary  powers;  but  tliey  can  act 
only  wliere  the  corporation  has  not    Ordi- 


narily the  selection  of  the  Secretary  and 
treasurer  is  committed  to  the  board  of  di- 
rectors, as  was  the  case  here ;  but.  When  the 
eorporatlon  has  Itself  elected  these  officers, 
the  directors  must  accept  them,  and  the  of- 
ficers so  elected  hold  on  the  terms  and  condi- 
tions preBcrll>ed  by  the  corporation,  and  none 
other.  They  derive  their  title  to  their  re- 
spective offices  from  the  same  source  as-  the 
directors  do  theirs,  and  they  can  be  remov- 
ed only  by  the  power  that  appointed  them. 
It  is  otherwise  when  the  corporation  has 
committed  the  election  to  the  board  of  di- 
rectors. In  such  case  the  board  stands  for 
the  corporation,  the  officers  selected  are  Its 
appointees,  and  Its  power  to  remove  Is  neces- 
sarily Implied.  "The  directors  and  managing 
agents  of  a  corporation  have  undoubted  au- 
thority to  revoke  the  powers  of  the  inferior 
agents  whom  they  have  appointed.  It  would 
be  practically  impossible  to  carry  on  the  bus- 
iness of  a  corporation  without  this  power. 
It  is  therefore  always  implied.  The  power 
is  a  discretionary  one,  and  the  rightfulness 
of  Its  exercise  cannot  be  investigated  by  the 
courts.  But  the  directors  of  a  corporation 
have  no  implied  authority  to  revoke  the  pow- 
er of  those  agents  who  are  appointed  by  a 
vote  of  the  stockholders,  or  whose  office  is 
fixed  and  regulated  by  the  charter."  Mora- 
wetz  on  Private  CorporationB,  {  541.  "The 
ministerial  officers  who  are  not  elected  by 
the  corporation  at  large,  for  stated  terms,  but 
who  are  appointed  by  tlie  board  of  directors, 
and  who,  therefore,  sustain  toward  the  cor- 
I)oratlon  the  relation  of  an  employ^  toward 
an  employer,  serving  for  a  compensation, 
which  in  general  the  directors  do  not  receive, 
have  no  franchise  in  their  office,  and  hence 
are  removable  at  the  mere  pleasure  of  the  di- 
rectors, without  the  assignment  of  any  cause, 
without  the  giving  of  any  notice,  and  with- 
out any  trial  or  Investigation  Into  the  grounds 
of  the  removal."  Thompson  on  the  Law  of 
Corporations,  S  805. 

The  secretary  and  treasurer  In  corpora- 
tions such  as  this  are  purely  ministerial  of- 
ficers. The  effort  here  made  to  show  that  un- 
der onr  act  of  assembly  they  are  something 
more  is  unavailing.  The  act  of  1891,  under 
which  this  corporation  Is  said  to  have  been 
chartered,  provides  that  corporations  charter- 
ed under  it  ''shall  be  managed  and  conducted 
by  a  president,  a  board  of  directors  or  trus- 
tees, a  secretary  or  clerk,  a  treasurer,  and 
such  other  officers,  agents  and  factors  as  the 
corporation  authorizes  for  that  purpose."  The 
effect  and  purpose  of  this  provision  is  to 
require  of  every  corporation  that  it  shall  have 
the  officers  named,  viz.:  a  president,  direc- 
tors, secretary,  and  treasurer,  as  a  necessary 
part  of  the  equipment  of  its  organization. 
The  act  does  not  attempt  to  define  the  powers 
and  duties  of  any  of  the  officers  named,  but 
leaves  these  to  be  Implied  from  the  establish- 
ed custom  and  the  nature  and  character  of 
the  places  filled.   The  construction  that  would 
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make  tli6  act  InTOst  the  s«CT«tary  and  tteas- 
nrer  vitb  dlacretlottary  poireF^HMmetbing 
which  a  ministerial  office  baa  not— ^ould 
extend  that  diacretionflrT  power  to  all  the 
agents  and  factors  which  the  act  allows  the 
corporation  to  employ.  Manifestly  nothing  of 
this  kind  waa  intended.  From  wtiat  we  have 
said  It  follows  that  in  removing  the  appel- 
lant from  the  office  of  secretaiy  and  treasnr- 
er  the  board  of  directors  was'  exercising  a 
power  which  rightfully  belonged  to  it. 
Whether  it  was  wisely  or  con^siderately  es- 
ercised  Is  not  for  us  to  determine. 

The  assignments  of  error  are  oTtfnUed,  and 
the  judgment  la  affirmed. 


(221  Pa.  2SS) 

DIT  BOIS  T.  WALNUT. 

(Snpreme  Oonrt  of  Pennsylvania.    May  11, 
1808.) 

PowBBS—ExKcnrioif— Power  ot  Revocatioh 

AND    DiSFOBITIOn   —   MODB    Ot  EZKKCISB  — 

Whxs. 

Where  certain  real  estate  had  been  conveyed 
for  the  use  of  testatrix  for  life,  with  remainders 
over,  by  a  deed  providing  that  she  at  any  time, 
by  any  writing  or  writings  sealed  and  attested, 
etc.,  might  revoke,  annul,  change,  and  alter  all 
and  every  use  or  uses,  estate,  or  estates  pre- 
viously and  expressly  limited  and  declared  con- 
cerning the  iHwniaes  granted,  eta,_  testatrix  prop- 
erly executed  such  power  by  a  will  reciting  that 
as  to  all  her  estate,  real  and  personal  and  with 
intent  to  execute  all  powers  vested"  in  her,  she 
gave,  devised,  bequeathed,  and  apiwinted  the 
property,  as  follows,  etc. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  H.  M.  Dn  Bois,  as  executor  of 
the  will  of  Haiza  L,  B.  Wagner,  against 
Charles  P.  Walnut  to  determine  title  to  cer- 
tain real  estate.  From  a  Judgment  for  plain- 
tiff, defendant' appeals.    Affirmed. 

The  following  is  the  opinion  of  Klnsey,  J., 
in  the  court  below: 

"This  Is  an  amicable  action  in  assumpsit  by 
the  plalntlft  as  executor  of  Mrs.  Eliza  L. 
Burt  Wagner  and  defendant  Charles  P.  Wal- 
nut, a  proposed  purchaser,  to  determine  the 
marketable  title  to  certain  real  estate  situat- 
ed at  No.  702  Locust  street,  upon  certain 
facts  agreed  upon  as  follows:  It  appears  tliat 
said  premises,  by  deed  of  Isaac  Hazleburst, 
dated  Jtme  6,  1847,  were  conveyed  to  one 
Scbaifer  in  trust  for  life  of  Mrs.  Mary  L. 
Bnrt,  and  at  her  death  In  undivided  equal 
shares  to  her  two  daughters,  Clarissa  Ash- 
mead  and  Eliza  L.  Bnrt,  for  life,  with  cross- 
remainders,  and,  in  case  they  should  die  with- 
out lawful  Issue,  then  to  the  right  heirs  of 
the  said  Mrs.  Burt  Both  daughters  died 
without  issue.  Clariass  Ashmead  died  first 
In  1883,  leaving  her  residuary  estate  to  her 
Bister,  Eliza  L.  Bnrt  Wagner,  of  whose  es- 
tate the  plalntift  is  executor.  By  the  deed 
creating  the  said  trust  it  was  further  provid- 
ed: "Provided  always  nevertheless  and  it  is 
hereby  expressly  agreed  and  declared  by  and 
between  the  said  parties  that  notwithstand- 


ing aiiytblng  lierein  contktneO,  tt  ethall  an<i 
may  be  lawflil  foe  the  said  Mrs.  Bnrt  at  any 
time  hereafter  by  any  writing  or  writliigs  nn- 
der  ber  hand  and  seal  and  attested  by  two  or 
more  credible  witnesses  to  revoke,  anno:. 
make  void,  change  and  alter  an  and  eveiy 
use  and  tises,  estate  and  estates  berelnbefore 
expressly  llmlte^  and  declared  of  and  ceo- 
oemtaic  the  promisee  hereby  granted  or  any 
part  thereof.'  The  said  Mary  L.  Burt  di«d 
February  7,  1867,  leaving  a  will  signed,  sealed, 
and  attested  by  two  credible  witnesses,  and 
dated  June  18,  1860,  wherein  she  provided  as 
follows:  'As  to  all  my  estate,  real  and  per- 
sonal and  with  intent  to  ezecnte  aU  powers 
Tested  in  me,  I  do  give,  devise,  bequeath  and 
appoint  as  follows:  One  moiety  of  said  estate 
real  and  personal  to  my  danghfter,  EUza  U 
Bnrt,  ber  heirs  and  assigns.* 

"The  question  to  be  decided  to:  Was  tiib 
provision  In  the  will  of  Mary  L.  Bnrt  a  valid 
exercise  of  tiie  power  of  revocation  as  requir- 
ed by  the  language  of  the  deed  of  trust  of 
said  Haslehnrst?  In  Pennsylvania,  as  to 
whether  there  has  been  the  exercise  of  a 
revocation,  the  criterion  is  the  intention  of 
the  donee  of  such  power.  This  Intentlan  Is 
apeciflcaUy  averred  in  the  words  of  her  will. 

"The  next  qnestion  thereupon  arises:  Was 
this  pitovlslon  a  sufficient  exercise  of  the  pow- 
er of  revocation  granted  In  the  original  deed;? 
We  are  of  opinion  that  such  expression  «f 
intention  under  a  will  is  such  a  writing  as 
fulfills  the  requirement  of  the  deed  creating 
the  power.  It  Is  contended  by  defendant  that 
as  testatrix  owned  absolutely  certain  proper- 
ties and  had  powers  of  appointment  as  to  two 
other  properties,  to  wit,  136  South  Eighth 
street  and  Morgan  street,  near  Tenth  street, 
she  has  not  defined  clearly  to  what  propoty 
she  refers.  The  language  used  Is:  'AU  my 
estate  real  and  personal.'  And:  'AU  the  pow- 
ers vested  In  me.'  It  Is  certainly  to  be  in- 
ferred that  this  language,  which  Is  compre- 
hensive, simple,  and  Intelli^ble,  shonid  not 
be  deemed  applicable  to  less  than  all  her 
property  and  all  her  powers.  And  other  view 
would  be  to  force  a  construction  other  than 
Implied  by  the  ordinary  meaning  of  the  lan- 
guage used. 

"It  has  also  been  argued  that  by  the  nse 
of  the  word  'my*  In  her  will.  In  connectitm 
with  "my  estate,*  she  Intended  to  restrict  her 
will  to  her  own  property  as  distinct  from 
property  over  which  she  had  power  of  ap- 
pointment. We  do  not  feel  such  an  Inference 
would  be  Justified,  save  by  a  violation  of  the 
customary  understanding  of  language.  In- 
deed, the  facts  show  the  fallacy  ot  snch  con- 
tention. 

"Therefore,  in  accordance  with  the  terms  of 
the  case  stated,  the  court  directs  that  Judg- 
ment be  entered  In  favor  of  plaintiff  and 
against  the  defoidant  in  the  sum  of  $10,000. 
with  costs  of  action." 

Argued  before  MITCKEILL,  0.  J.,  land 
BROWN,  MB8TBE2AT,  POTTER,  and  KL- 
KIN,  JJ. 
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rt.  Henry  WKlntlt,-  for  appellant  Heaiy 
M.  Du  Bote  and  Thomas  A.  Gummey,  for 
appellee. 

PER  CURIAM.  Jodgmaitt  affirmed  on  tlia 
opinion  ot  tbe  court  below. 


(221  Pa.  41S) 

FREDERICK  r.  MAROWARTH  et  al. 

{Supreme  Ooart  of  Pefanayivania.    Me7  18^ 
M|08.) 

1.  ABBIVBAXIOn     ASD     AWAB]>— RBOOHSIDSBA- 
TION    BY   ABBITBATOn. 

Where  an  arbitrator  through  mistake  fan- 
ed  to  consider  and  decide  a  part  of  the  dispute 
Bobmitted  to  him,  the  award  was  inralid  be- 
canse  incomplete,  but  the  agreement  was  still  In 
force,  and  it  was  competent  for  the  arbitrator 
to  finish  bis  work  by  making  a  full  and  com- 
plete award. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  4,  Arbitration  and  Award,  {  8G5.] 

2.  Sake    —    Rxtooation    of    Akbubatiok 

Ae^KSKBHT. 

Where  an  agreement  to  arbitrate  was  a 
part  of  the  contract  Into  which  the  parties  had 
entered,  it  eonld  be  revoked  only  by  mutual  con* 
sent. 

[Ed.  Note.— For  casts  in  point,  see  Cent  Dig, 
vol.  4,  Arbitration  and  Award,  S  64.} 

Appeal  from  Cottrt  of  Common  Heaa,  Lu- 
zerne Coaiit!^. 

Assumpsit  on  in  award  of  arUtratni*  bj 
8.  T.  Frederick  against  WUllam  H.  and 
Frank  X  Margwarth,  trading  as  Margwarth 
Bros.  Judgment  for  plaintiff,  and  defendants' 
appeal.    Affirmed. 

Argued  before  MITCHELIi,  0.  7.,  and 
FELL,  ME8TRE2!AT,  POTTER,  afld  STSW' 
ART,  JJ. 

Richard  B.  Sheridan,  Samuel  Gustine 
Thompson,  and  John  T.  Lenahan,  for  appel- 
lants. John  H.  Bigelow,  C.  W.  Kline,  and 
James  I*  Lenahan,  for  appellee.  . 

FELL,  J.  This  action  was  on  the  award 
of  an  arbitrator  named  in  a  building  contract, 
and  empowered  to  settle  all  disputes  that 
might  arise  between  the  parties  In  relation 
to  the  contract  or  the  building  to  be  erected, 
to  fix  the  allowance  to  be  paid  for  improper 
materials  or  work,  or  for  delay  in  completing 
the  bulld'-^g,  and  to  "decide  any  and  every 
dispute"  that  might  arise.  A  dispute  arose, 
and  the  arbitrator,  after  hearing  the  par- 
ties, made 'an  award  in  the  plaintiff's  favor 
on  which  suit  was  brought  At  the  trial  ot 
that  action  it  was  claimed  by  the  defendants 
that  the  award  was  invalid  because  not  coex- 
tensive with  the  submission,  and  It  appeared 
from  the  testimony  of  the  arlrftrator  that  he 
bad  failed  to  pass  upon  a  number  of  disputed 
matters  that  had  been  submitted  to  him.  The 
court  directed  a  verdict  for  the  defendants 
for  the  reason  set  out  on  the  record,  that 
the  award  was  Incomplete.  The  arbitrate 
subsequently  gave  the  parties  written  notice 
of  the  time  and  place  of  a  meeting  when  be 
would  bear  them  as  to  all  matters  in  dtlqiute 


arising  under  tbe  contract  At  this  meeting 
the  plaintiff  presented  bis  claims.  The  de- 
fendants refoaed  to  pieatxit  any  te^tmony, 
denied  tbe  authority  of  tbe  arbitrator  to  act, 
and  served  on  bim  a  written  notice  of  the  rev- 
ocation of  bis  appointment  Tbe  arbitrator 
passed  upon  tbe  disputed  matters  xu>t  before 
ixnwidered  by  him,  and  made  the  award  on 
*blah  this  action  is  based. 

Tbe  main  contention  of  the  appellant  is 
that  the  arbitrator's  authority  ended  with 
the  making  of  the  first  award.  Tbe  rule  un- 
doubtedly is  that  when  an  arbitrator  has 
tnade  and  delivered  bis  awttrd,  the  special 
power  conferred  upon  lilm  ends.  But  an 
avrai^d  must  be  final,  complete,  and  co(stea- 
slve  with  the  terms  of  the  submission.  The 
atbitrator,  tbrougb  mistake,  failed  to  consider 
and  decide  a  part  of  tbe  dispute  submitted 
to  blm,  and  the  award  was  invalid  because 
incomplete.  But  tbe  agreement  was  still  tn 
force,  and  it  was  competent  for  the  arbitrator 
to  finish  his  work  by  making  a  full  and  com- 
plete award.  Hamilton  v.  Hart  125  Pa.  142, 
17  Atl.  226;  473.  The  agreement  to  refer  was 
a  part  of  the  contract  into  which  the  parties 
entered,  and  tbe  defendants  could  not  with- 
draw from  It  Kennedy  v.  Poor,  161  Pa.  472, 
25  Atl.  119;  Gowen  v.  Plerson,  160  Pa.  258. 
'81  Atl.  83*  McCune  v.  Lytie,  197  Pa.  404,  47 
Atl.  190.  In  the  case  last  cited  It  was  said 
■fcy  our  Brother  Brown;  "If  the  agreement 
was  a  mere  naked  submission,  either  party 
could  have  revoked  it  before  the  award ;  but, 
if  It  had  become  a  contrsict  between  them,  it 
bound  each  as  such,  and  could  then  be  re- 
voked only  by  mutual  consent" 

^he  Judgment  Is  affirmed. 

(221  Pa.  387> 
DELAWARE,  L.  ft  W.  R.  CO.  v.  MONROE 
COUNTY  WATER  POWER  ft 
SUPPLY  CO. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

Contracts— Pebfobmance  — Deviation  sbou 

Specifications. 

Defendatit  power  company  being  about  to 
dam  a  stream,  the  effect  of  which  was  thought 
to  endanger  the  embankment  of  plaintiff  rail- 
road company,  defendant,  to  avoid  a  lawsuit, 
contracted  with  plaintiff  to  build  a  retaining 
wall,  and  fill  in  back  of  the  wall  as  a  protection 
to  the  railroad  embankment,  in  accordance  with 
certain  plans  and  specifications  required  by  the 
railroad.  Defendant  built  the  wall,  and  then 
entered  into  a  new  contract  with  plaintiff,  by 
which  plaintiff  agreed  to  ifaake  the  fill  in  ac- 
cordance with  the  specifications  contained  in 
the  original  agreement  for  a  specified  price  per 
cubic  yard,  to  be  paid  by  defendant,  not  to  ex- 
ceed a  specified  number  of  cubic  yards.  The 
railroad  made  the  fill,  using  more  than  the  maxi- 
mum number  of  cubic  yards,  but  did  not  tamp 
It,  or  place  it  as  high  up  against  the  retaining 
wall  as  the  specifications  required.  Held,  that 
tbe  railroad  company,  having  accepted  the  wall 
and  fUl  as  satisfactory,  notwithstanding  such 
departures  from  the  specifications,  was  entitled 
to  recover  from  defendant  the  coat  of  the  fill 
up  to  the  maximum  number  of  cubic  yards  spec- 
ified in  the  supplemental  agreement 

Browa,  Mestresat,  and  Potter,  JJ.,  dissenting. 
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Appeal  from  Court  of  Common  Pleas,  Mon- 
roe  County. 

Action  by  the  Delaware,  Lackawanna  & 
Western  Railroad  Company  against  the  Mon^ 
roe  County  Water  Power  &  Supply  Company 
and  others.  From  a  judgment  for  defend* 
ants,  plaintiff  appeals.     Reversed. 

Aisued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
EJLKIN,  and  STEWART,  JJ. 

A.  Mitchell  Palmer,  for  appellant  Gl  O. 
ShuU,  for  appellee. 

ELKIN,  J.  The  appellee,  an  Incorporated 
power  company,  was  about  to  build  a  dam 
across  a  stream  which  ran  through  lands 
owned  by  It  upon  which  a  power  plant  was 
to  be  constructed.  The  stream  at  this  point 
runs  through  a  deep  gorge,  and  alongside 
of  It  Is  the  right  of  way  of  appellant  railroad 
company.  It  was  apparent  to  all  Interested 
parties  that  the  construction  of  the  dam 
would  necessarily  cause  the  water  to  back 
flow  upon  the  right  of  way  of  the  railroad 
company  which  skirted  the  base  of  the  moun- 
tain at  this  point,  and  do  injury  to  Its  em- 
bankment, which  extended  down  almost  to 
the  water  line.  In  order  to  protect  Its  prop- 
erty from  threatened  injury,  the  railroad 
company  was  about  to  Institute  proceedings- 
to  restrain  the  power  company  from  ob- 
structing the  stream  In  such  manner  as  to  do 
injury  to  its  right  of  way  by  causing  the 
back  flow  of  water.  At  this  Juncture  the 
two  companies  got  together  amicably,  and 
entered  into  an  agreement  whereby  the  con- 
troversy between  them  was  settled  without 
resort  to  a  restraining  order.  Under  the 
terms  of  this  agreement  the  power  company 
was  required  to  build  a  solid  concrete  retain- 
ing wall  alongside  of  and  between  the  creek 
and  the  right  of  way  of  the  railroad  com- 
pany, and  to  fill  In  with  earth  backing  the 
space  between  the  wall  and  the  embank- 
ment. In  accordance  with  the  specifications 
and  requirements  of  the  railroad  company. 
The  power  company  compiled  with  Its  agree- 
ment to  build  the  retaining  wall ;  but,  finding 
it  Inconvenient,  and  perhaps  expensive,  not 
having  easy  access  to  the  place  where  the 
fill  was  to  be  made,  or '  to  materials  with 
which  to  make  it,  concluded  to  ihake  an  ar- 
rangement with  the  railroad  company  to  fur^ 
nlsh  the  materials  and  do  the  work  neces- 
sary to  make  the  fill  as  required  by  the  rail- 
road company.  This  agreement  Is  dated 
October  31,  1905,  and  refers  to  the  former 
agreement,  whereby  the  power  company  had 
undertaken  to  construct  the  retaining  wall 
and  make  the  earth  fill,  and  in  express  terms 
covenanted  to  pay  the  railroad  company  the 
sum  of  40  cents  per  cubic  yard  for  furnish- 
ing the  materials  and  doing  the  work  neces- 
sary to  make  the  fill  and  complete  the  un- 
dertaking of  the  power  company.  The  en- 
gineer of  the  railroad  company  had  estimat- 
ed tl?  at  8,030  cubic  yards  would  make  the 
.fill,  and  the  contract  Ihnlted  the  liability  of 


the  power  company  to  this  amount.  Tbe 
railroad  company,  as  shown  by  the  testi- 
mony, completed  the  fill  to  its  own  satis- 
faction, caused  10,780  cubic  yards  of  eartb 
to  be  put  in  the  fill,  and  then  demanded  pay- 
ment from  the  power  company,  claiming  $3,- 
672,  the  maximum  liability  under  the  con- 
tract The  power  company  refused  payment, 
and  this  suit  was  brought  to  enforce  it 

It  was  successfully  contended  in  the  court 
below  that  there  could  be  no  recovery  of  any 
amount  whatever  on  the  contract  because 
the  railroad  company  had  not  strictly  com- 
plied with  the  original  speclflcationa  and  re- 
quirements provided  therein  for  making  tbe 
fill.  The  learned  court  below,  at  the  con- 
clusion of  the  plalntiers  testimony,  directed 
the  Jury  to  return  a  verdict  for  defendant 
on  the  ground  that'  there  can  be  no  recovery 
for  part  performance  of  an  entire  contract 
or  where  there  has  been  failure  to  complete 
according  to  the  terms  thereof.  It  was  held 
that  inasmuch  as  the  testimony  showed  that 
the  fill  had  not  been  tamped  In,  and  had  not 
been  placed  as  high  up  on  the  retaining 
wall  as  the  specifications  required,  there  was 
not  a  substantial  compliance  with  the  provi- 
sions of  the  contract  and  the  right  of  re- 
covery was  thus  defeated.  We  agree  with 
the  contention  of  the  learned  counsel  for  ap- 
pellant that  this  position  fails  to  take  Into 
consideration  the  true  relation  of  the  par- 
ties to  this  contract  and  the  rights  and  du- 
ties of  each  thereunder.  This  position  would 
seem  to  assume  that  the  power  company  is 
tbe  owner,  and  the  railroad  company  tbe 
contractor,  when.  In  the  legal  sense,  under 
tbe  facts  of  this  case,  tbe  railroad  company 
Is  the  owner  and  tbe  power  company  the 
contractor.  It  Is  true  the  railroad  company 
did'  perform  the  work,  but  it  did  so  in  the 
capacity  of  a  subcontractor  of  the  power  com- 
pany, which  in  the  first  instance  undertook  to 
do  the  work  and  subsequently  arranged  with 
the  railroad'  company  to  do  It,  and  agreed  to 
pay  a  certain  amount  when  completed.  It 
may  be  conceded  that  where  an  ovmer  enters 
Into  a  contract  with  a  contractor  for  the  con- 
struction of  a  building,  or  other  Improve- 
ment, to  be  erected  according  to  plans  and 
specifications  agreed  upon,  which  construc- 
tion Is  under  the  supervision  of  an  architect 
who  has  authority  to  pass  upon  the  kind  and 
quality  of  materials  used,  and  tbe  character 
of  work  done,  and  who  is  authorized  to  de- 
termine disputes  between  the  owner  and  con- 
tractor, substantial  compliance  with  the  plans 
and  specifications  must  be  shown,  and,  what 
required,  a  '  certificate  from  the  architect 
showing  completion  must  be  produced  before 
there  can  be  a  recovery. 

But  this  rule  can  have  no  application  to 
the  present  case  because  the  owner  here,  the 
railroad  company,  is  not  raising  any  ques- 
tion about  the  character  of  work  done,  or  tbe 
quality  of  materials  used,  or  that  there  is  any 
dispute  concerning  the  work  between  the  par- 
ties, and  concedes  that  there  has  been  sob- 
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stantlal  compliance  wltb  the  requirements  of 
tbe  contract.  The  railroad  company  con- 
cedes that  the  work  w&s  done  to  Its  entire 
satisfaction  under  the  direction  of  an  In- 
spector, Its  own  employe,  authorized  by  the 
terms  of  the  contract  to  pass  upon  and  ap> 
pxoTe  the  work.  Under  these  drcumstancesi 
It  Is  not  within  the  legal  rights  of  the  power 
company  to  say  the  railroad  company  de^ 
manded  the  work  to  be  done  in  a  certain  way 
for  Its  protection.  "Onr  company  agreed  to 
do  It  in  that  way,  but,  It  not  being  convenient 
for  our  company  to  do  the  work,  we  agreed 
to  pay  your  company  for  doing  It  according 
to  Its  own  specifications  and  requirements, 
and  now  that  your  ^company  has  done  the 
work  to  its  own  satisfaction  our  company 
will  not  pay  for  doing  It,  as  It  agreed  to  do, 
because  your  company  made  some  changes  In 
the  method  of  doing  the  work  required  In  the 
original  specifications."  It  cannot  be  doubt- 
ed. If  the  power  company  had  performed  the 
work  Itself,  instead  of  employing  the  rail- 
road company  to  do  It,  and  while  doing  the 
work  the  railroad  company  bad  suggested 
the  changes  made,  and  the  power  company, 
acting  on  these  suggestions,  had  done  the 
work  in  precisely  the  same  maimer  as  the 
railroad  company  did  it,  that  there  would 
Jiave  been  substantial  performance  by  the 
power  company,  and  it  would  be  relieved 
from  further  liability  thereunder.  When  the 
work  was  done  to  the  satisfaction  of  the 
railroad  company,  the  party  at  whose  in- 
stance and  for  whose  protection  it  was  done, 
and  accepted  by  it  in  full  compliance  with 
the  contractual  obligation  of  the  power  com- 
pany, there  was  substantial  i>erformance  of 
the  contract  and  the  right  to  recover  at- 
tached. This  would  be  true  between  the  own- 
er and  contractor  even  in  a  building  con- 
tract, as,  for  instance,  suppose  the  owner 
had  the  right  under  the  contract  to  insist 
upon  the  contractor  completing  the  building 
according  to  plans  and  specifications,  and  in 
point  of  fact  it  was  not  so  completed,  but, 
being  satisfied  with  the  building  as  complet- 
ed, the  owner  accepted  it  as  a  substantial 
performance  of  the  contract,  surely,  in  such 
a  case,  It  could  not  be  successfully  contended 
that  there  could  be  no  recovery  on  the  ground 
of  failure  to  complete  according  to  plans  and 
specifications.  It  does  not  appear  in  the 
pleadings,  or  in  the  evidence  produced  at  the 
trial,  or  in  the  argument  of  counsel  here, 
that  the  retaining  wall  and  the  earth  fill 
were  constructed  for  any  purpose  connected 
with  the  business  for  which  the  power  com- 
pany was  incorporated;  but  the  whole  rec- 
ord shows  and  the  parties  themselves  con- 
cede that  this  construction  was  Intended  as  a 
protection  to  the  embankment  and  right  of 
way  of  the  railroad  company.  The  earth 
fill,  the  subject-matter  of  this  controversy, 
was  not  even  located  on  the  property  of  the 
power  company.  From  the  beginning  of  the 
negotiations  between  the  parties,  every  step 
taken  Indicates  the  sole  purpose  of  the  con- 


tracting parties  to  be  the  protectloh  of  the 
embankment  and  right  of  way  of  the  railroad 
company.  Protection  from  the  back  flow  of 
water  is  what  the  railroad  company  de- 
manded and  what  the  power  comi>any  agreed 
to  give.  When,  therefore,  the  raUroad  com- 
pany which  demanded  this  protection  to  its 
property  and  specified  the  kind  of  construc- 
tion that  would  satisfy,  its  demand  accepted 
the  wall  and  fill  as  complete  performance  of 
the  undertaking  of  the  power  company,  how 
can  the  power  company  either  In  equity  or 
in  law  deny  its  responsibility  to  pay  what  It 
agreed  to  pay  by  alleging  that  the  work  was 
not  done  according  to  the  specifications  and 
requirements  of  the  railroad  company? 

Again,  the  power  company  is  not  injured 
by  the  changes  made  by  the  raUroad  com- 
pany in  the  method  of  making  the  fill.  No 
additional  financial  burden  is  imposed  at 
present,  and  there  can  be  no  Increased  lia- 
bility in  the  fntur&  If  at  any  time  the  con- 
struction should  prove  to  be  Inadequate  for 
the  protection  intended  to  be  secured,  and 
the  ^ubankment  should  give  way  at  this 
point,  and  the  railroad  company  should  at- 
tempt to  recover  damages  from  the  power 
company,  or  should  undertake  to  comi)el  ad- 
ditional protection,  it  would  be  a  complete 
answer  for  the  power  comi>any  to  say  that 
the  railroad  company  had  taken  the  respon- 
sibility of  changing  the  requirements  of  the 
construction  Intended  for  its  protection,  and 
had  accepted  the  wall  and  fill  as  complete 
performance  of  the  undertaking  of  the  power 
company,  and,  it  this  protection  is  inade- 
quate, the  fault  is  that  of  the  railroad  com- 
pany, and  not  of  the  power  company,  and 
the  railroad  company  is  precluded  by  its 
own  acts  from  claiming  damages  or  demand- 
ing additional  protection. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 

BROWN,  X  (dissenting).  It  seems  to  me 
to  be  impossible  to  reach  the  coikduslon  that 
the  court  below  erred  in  this  case,  unless 
Budl  conclusion  is  the  result  of  a  misappre- 
hension of  the  undisputed  facts.  I  shall 
state  them  as  they  appear  in  the  documen- 
tary evidence  and  from  the  brief  testimony 
of  the  only  witness  examined  by  the  plain- 
tiff. 

It  was  discovered  that  the  construction  of 
a  dam  by  the  appellee  would  back  the  waters 
of  a  stream  over  on  the  property  of  the  ap- 
pellant Instead  of  a  resort  to  the  courts 
to  prevent  this  trespass,  the  appellant  and 
ai^eilee  agreed  in  writing  that  the  latter 
should  build  a  retaining  wall  along  the  creek 
between  it  and  the  former's  right  of  way. 
It  was  agreed,  not  only  that  this  wall  should 
be  built,  but  that  the  appellee  would  place 
against  it  as  a  support  a  bank  of  earth  to 
"be  deposited  in  layers  and  well  tamped," 
and  to  extend,  according  to  the  testimony, 
to  within  five  feet  from  the  top  of  the  wall. 
This  tamped,  siq>portlng  earth  was  not  to 
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extend  to  the  embankment  of  tbe  railroad 
company,  but  tbere  was  to  be  a  space  ber 
tween  them  at  tbe  foot  of  tbe  support.  Tbat 
thore  may  be  no  mistake  as  to  this  feature 
of  the  case,  I  quote  from  the  appellant's 
paper  book  the  words  of  Its  counsel:  ''A 
blueprint  accompanying  the  specifications 
showed  the  proposed  fill  against  the  wall, 
and  thenoe  mnnlng  down  to  a  point  near  the 
foot  of  the  railroad  company's  embankment" 
An  Inspector,  to  be  appointed  by  the  rail- 
road company  and  paid  by  the  power  com* 
pany,  was  to  see  that  the  material  and  work- 
manship In  the  construction  of  the  wall  and 
the  placing  of  the  support  against  It  should 
conform  to  the  specifications;  and  such  vari- 
ations of  sizes  and  dimensions  from  those 
shown  on  the  drawings  or  plans  as  might 
be  required  by  the  emergencies  of  the  con- 
struction and  the  development  of  the  work 
were  in  all  cases  to  be  determined  by  said 
inspector.  The  solid  concrete  retaining  wall, 
a  little  more  than  2,000  feet  in  length,  was 
bnllt  by  the  appellee,  and  of  It  the  appel- 
lant makes  no  complaint.  The  appellee,  in- 
stead of  putting  tbe  support  against  the 
wall,  made  an  agreement  on  October  31,  1005, 
with  the  railroad  company  that  It  should  do 
that  work.  The  agreement  provided,  not 
merely  tbat  the  work  should  be  done  as  re> 
quired  by  the  railroad  company,  but  "in 
accordance  with  the  specifications"  contained 
hi  the  original  agreement  For  this  work, 
which  tbe  appellant  agreed  to  do  for  the 
appellee,  the  latter  agreed  to  pay,  not  a  fixed 
sum,  but  at  the  rate  of  40  cents  per  cubic 
yard,  "for  the  number  of  yards  actually  con- 
tained within  the  said  fill,"  provided  that 
It  should  not  be  liable  In  any  event  to  pay 
for  more  than  8,930  yards.  The  following  is 
tbe  stipulation  as  to  the  extent  of  Its  lia- 
bility: "If,  however,  when  the  said  materi- 
als shall  be  furnished  and  the  work  perform- 
ed, the  same  shall  measure  less  than  the 
number  of  yards  mentioned,  the  said  i>ower 
company  shall  only  be  liable  for  the  num- 
ber of  yards  actually  contained  within  the 
said  fill."  The  appellant  claims  that  it  Is 
entitled  to  recover  from  the  appellee  $3,572, 
the  maximum  sum  named  in  the  agreement 
for  placing  the  support  against  the  wall.  Let 
us  turn  to  the  testimony  showing  exactly 
what  the  appellant  did,  for  this  ought  to  be 
done  In  determining  what,  if  anything,  it 
is  entitled  to  under  the  agreement,  upon 
which  it  bases  its  right  to  recover. 

Martin  GUI,  the  only  witness  who  testi- 
fied In  the  case,  stated  tbat  10,780  cubic 
yards  of  earth  bad  been  dumped  from  tbe 
cars  on  the  tracks  at  the  top  of  the  embank- 
ment 40  feet  from  the  wall  down  over  the 
embanlunent  with  such  force  tbat  some  of  It 
ran  down  against  the  wall.  Bis  testimony 
was  as  follows:  "Q.  It  was  not  tamped? 
A.  No,  Sir.  Q.  It  was  just  one  load  dumped 
In  on  top  of  the  other  and  shoveled  down  the 
bank?  A.  Shoveled  down  the  bank,  and 
plowed  dawn  with  scrapers.    Q.  Are  tbere  a 


number  of  places  along  that  wall  where  it 
is  10  feet  and  over  from  the  top  of  Oie 
wall  to  the  dirt?  A.  I  should  Judge  there 
was."  When  a^ed  who  instructed  him  how 
to  do  the  work,  bis  answer  was  that  his  in- 
structionB  came  from  A  J.  Neafie,  the  prin- 
cipal assistant  engineer  of  the  oompany. 
What  the  instructions  were  and  what  tbe 
witness  did  appear  from  the  followiBg  ex- 
tract from  his  testimony:  "Q.  Did  he  In- 
atmct  you  how  it  was  to  be  filled?  A.  Not 
any  more  than  to  strengthen  our  bank.  Q. 
Were  yon  instructed  to  take  care  of  tlie 
wall  In  any  way,  fill  it,  to  back  up  the  wail? 
A.  Only  to  let  it  run  down  against  the  wall 
as  it  would  come  out  of  the  cars,  and  to 
make  room  with  the  men  shoveling  It  In, 
until  we  got  m  our  8,930  yards.  Q.  You 
had  no  Instmctions  to  place  an  earth  back- 
ing against  this  wall  In  accordance  with  cer- 
tain requirements?  A.  No,  star.  Q.  It  was 
simply  to  fill  It  In  from  the  standpoint  of  pro- 
tecting yow  bank,  or  protecting  the  railroad 
bank?  A  Yes,  sir."  Here  Is  afflrmatiTe 
proof  by  the  plaintiff  itself  that  it  not  only 
had  not  done  that  which  It  had  agreed  to  do 
for  the  defendant  and  for  which  the  de- 
fendant had  agreed  to  pay,  but  had  done 
that  which  the  defendant  had  never  at  any 
time  been  requested  to  do  and  had  not  agreed 
to  do  in  tbe  agreement  of  October  31,  1906. 
What  the  appellant  required  was  that  Its 
land  be  protected  from  the  backing  of  the 
waters  of  the  stream  upon  it  after  the  erec- 
tion of  the  dam;  and,  if  the  wall  with  its 
earth  support,  which  tbe  appellee  agreed  to 
erect  to  keep  the  waters  out  was  snfdcient 
for  that  purpose,  the  land  could  not  be 
flooded.  Strengthening  the  embankment  tbe 
top  of  v^bich  was  40  feet  away  from  the  wall, 
would  not  strengthen  the  wall  or  make  It  any 
more  water-tight  Besides,  the  appellee  nev- 
er agreed,  and  it  is  not  pretended  tbat  It 
did,  to  deposit  earth  in  layers  and  tamp  it 
"from  the  standpoint  of  protecting"  appel- 
lant's embankment  The  wall  alone  was 
to  be  strengthened  by  It  The  purpose  of  the 
wall  was  to  protect  the  embankment  and  the 
intervening  ^ace  from  the  waters  of  the 
stream,  and  aU  the  power  company  ever 
agreed  to  do,  or  was  ever  asked  to  do,  was 
to  protect  the  embankment  by  tbe  construc- 
tion of  tbe  wall  with  proper  support  But 
now  it  Is  asked  to  pay  for  strengthening  tbe 
embankment,  which  needs  to  be  strengtbened 
only  to  give  better  support  for  the  tracks 
of  the  railroad  company,  and  for  this  tbe 
railroad  company  alone  should  pay.  How 
much  of  tbe  earth  dumped  down  over  the 
embankment  reached  the  wall  does  not  ap- 
pear. It  may  have  been  but  a  few  hundred 
cubic  yards,  and  it  certainly  could  not  have 
been  the  maximum  of  8,930  yards,  for  Gill 
admits  that  at  but  a  single  point  a  "key,"  as 
he  terms  it,  did  the  earth  extend  up  to  wltlt- 
In  5  feet  of  the  top  of  tbe  wall,  and  at  a 
number  of  places  It  was  10  feet  below. 
'    One  of  tiie  contentions  of  appellant's  oom^ 
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ael  Is  that  even  if  the  embankment,  and  not 
the  wall,  was  strengthened,  the  ohange  was 
made  by  the  authorized  Inspector  of  the  com- 
pany. This  may  be  very  briefly  answered. 
An  Insipector  appointed  by  the  company  oonld 
not  change  the  contract  nor  the  character  of 
the  worlt  to  be  done  under  It  HIa  power  was 
limited  to  varying  the  sizes  and  dlmenslona 
from  those  shown  on  ibb  drawings  or  plan, 
whed  such  variations  might  "be  reqnfred  by 
the  iemergendes  of  the  construction  and  t^ 
development  of  the  worlc."  He  could  not 
change  a  contract  for  the  strengthening  of 
the  wall  into  one  for  strengthening  an  em- 
bankment which  the  appellee  was  under  no 
duty  to  •  strengthen  and  which  needed  no 
strengthening  as  against  the  wateib  of  the 
stream,  if  the  wall  was  Itself  strong  enoogh 
to  keep  them  out  But,  even  if  an  inspector 
could  have  done  what  is  alleged  was  done 
here,  no  inspector  was  ever  appdikted  by  tb* 
company,  and  counsel  for  appellant  very  weU 
knew  this  when  he  asked  Gill  the  following 
question:  "Q.  Who  was  the  Inspector,  if  you 
might  call  him  such,  in  charge  of  the  filling 
In,  seeing  that  the  fill  was  done  according  to 
the  requirements  of  the  railroad  company? 
A.  I  was."  A  momtot  before  this  witness 
bad  testified  that  he  was  merely  a  division 
road  master  of  ttie  appellant  company. 

As  the  defendant  was  not  called  upon  to 
make  any  defease,  we  are  unable  to  say 
whether  the  assumption  that  the  appellee 
has  not  been  Injured  by  the  changes  is  cor- 
rect or  not;  but,  it  an  averment  In  the  affi- 
davit of  defense,  ottered  in  evidence  by 
the  plalntlft,  be  true.  It  unquestionably  has 
been  Injured.  That  averment  Is:  "The  de- 
fendants allege  that  the  labor  performed  In 
filling  in  the  said  space  by  the  said  plain- 
tiff was  not  done  In  accordance  with  the 
plans,  specifications,  and  requirements,  but 
was  dobe  in  such  careless  and  negligent  man- 
ner that  It  turns  the  surface  water,  running 
from  the  embankment  and  roadbed  of  the 
said  plaintiff,  against  the  said  retaining 
wall,  and  that  the  said  water  flowed  along 
the  said  retaining  wall  into  and  under  the 
power  house  of  the  said  Monroe  County  Wa- 
ter Power  &  Supply  Company,  thereby  put- 
ting the  machinery  and  belts  under  water  and 
washing  out  and  carrying  away  an  embank- 
ment and  a  fill  placed  back  of  the  power 
house  of  said  defendant  and  along  said  re- 
taining wall,  to  the  great  damage  of  the 
said  defendant."  When  the  appellee  agreed 
to  pay  for  the  support  to  be  given  to  the 
wall,  and  which  it  would  have  given  to  the 
same  if  it  had  done  the  work  itself.  It  might 
very  naturally  have  had  In  mind  protection 
to  Itself  from  what  it  complains  of  in  its 
affidavit  of  defense;  and.  If  the  support 
which  was  to  be  glvcQ  to  the  wall  by  the 
appellant  under  Its  contracIT  had  been  given, 
the  surface  water '  rnqning  from  the  em- 
bankment and  roadbed  of  the  railroad  com- 
pany  could   not   flow   along  the  retaining 
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w»U  and  into  ^n^  under  the  power  ^ouse  of 
the  appellee. 

Again,  it  Is  urged,  aqd  wi^  apparent  sin- 
cerity, that,  wbw  the  railroad  company 
agre^  to  put  the  e^rth  support  against  the 
wall.  It  beca«ie  a  subcontractor  tor  the  ap- 
pellee, and  as  it.  In  Its  Uml  qapi9.clty  as  own- 
er of  the  property  to  be  protected.  Is  satis- 
fled  with  the  work  which  It  itself  did  in  Its 
other  capacity  as  subcontractor.  It  Is  none  of 
the  appellee's  business  how  the  work  yraa 
done,  and  It  must,  therefore,  pay.  This  Is  a 
proceas  of  reasoning  I  am  not  n\)\e  tP  follow. 
It  logically  means  that,  if  but  one  cubic  yard 
of  earth  reached  the  wall  and  the  remaining 
10,779  yards  weue  put  upon  the  embank- 
ment as  a  support  to  It,  the  appellee  must 
pay.  If  the  appellant  is  satisfied  to  do  with- 
out the  support  against  the  waU,  and  yet 
that  support  is  all  the  appellee  agreed  to  pay 
for.  I  have  always  understood  that,  when  a 
contractor  for  the  erection  of  a  bqllding 
makes  a  contract  with  some  one  else  for  a 
portion  of  the  work  to  be  done,  the  subcon- 
tractor can  recover  from  the  contractor  only 
tor  the  work  done -under  the  subcontract,  and 
only  such  sum  as  the  contractor  agrees  to,  pay 
for  work  actually  done ;  and,  if  the  owner  pf 
the  property  upon  which  a  building  Is  ^rqcted 
happens  to  becosoe  a  subcontractor  under  his 
omitractor,  his  rights  as  against  the  contractr 
or  are  no  higher  than  those  of  a  stranger. 
No  change  of  plans  made  by  the  owner  with 
a  subcontractor  can  affect  the  right  ot<  the 
contractor  to  recover  from  tiie  owner  His  fall 
contract  price  to-  be  paid  for  the  erection  of 
the  building,  unless  the  changes  are  made 
with  his  consent  The  power  company  did 
not  agree  to  pay  the  railroad  company  any 
sum,  much  less  a  fixed  one,  to  be  relieved 
from  any  duty.  Its  agreement  was  to  pay 
the  railroad  company  for  performing  a  duty 
for  it,  not,  however,  to  exceed  a  certain  sum, 
and  as  much  less  as  the  quantity  of  earth 
actually  contained  in  the  fill  might  be  less 
than  the  estimate  made  by  the  railroad  com- 
pany of  the  amount  that  would  be  required. 
The  duty  which  the  pdwer  company  was  to 
perform  was  not  performed  by  the'  railroad 
company,  though  that  company  agreed  to  per- 
form it  for  a  consideration.  That  considera- 
tion was  not  to  exceed  $3,572,  and  this  maxi- 
mum sum  Is  now  d»nanded  of  the  appellee 
for  being  relieved  from  the  duty.  It  never 
agreed  to  pay  anything  tor  such  relief.  Its 
agreement  was  to  pay  for  something  to  be 
actually  done.  What  the  railroad  company 
contracted  it  would  do  it  has  admittedly  not 
done,  but  has  done  something  which  It  was 
never  the  appellee's  duty  to  do,  which  it  had 
never  contracted  to  do,  and  which  it  never 
authorized  the  railroad  company  to  do  for  it 
That  company  auea  on  a  contract  in  writing, 
but  cannpt  tur^i  to  a  word  In  It  that  says  the 
appellee  must  pay  for  what  has  been  done. 
Tbe  learned  trial  Judge,  In  his  opinion  over- 
ruling the  motion  for  a  new  trial,  unanswer- 
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ably  said:  "The  material  was  dumped  out 
of  the  cars  of  the  plaintiff  company  right 
along  by  Its  track,  and  was  dumped  with 
such  force  that  some  of  It  ran  down  against 
the  wall;  but  the  filling  was  not  piled 
agalnet  the  wall  to  the  height  and  depth  as 
shown  on  the  plans,  admitted  in  evidence, 
and  the  filling  was  not  deposited  in  layers 
and  well  tamped.  While  the  agreement  was 
that  the  filling  should  at  all  places  be  with- 
in 5  feet  from  the  top  of  the  wall,  there 
were  some  places  where  It  was  10  feet  and 
over  from  the  top  of  the  wall  to  the  dirt, 
and  no  place  where  the  dirt  was  within  5 
feet  of  the  top  of  the  wall.  The  dirt  was 
merely  dumped  from  the  cars  and  shoveled 
down  the  bank  and  plowed  down  with  scrap- 
ers. In  short,  the  plaintiff  company  failed 
to  do  the  work  as  provided  for  in  the  speclfi-. 
cations  and  plans,  nor  was  there  even  any 
substantial  compliance  with  the  same." 

In  remanding  the  case  for  another  trial, 
the  majority  of  my  Brethren  do  not  seem  to 
decide  what  the  appellant  may  be  permitted 
to  recover.  The  agreement  says  the  appel- 
lee "shall  only  be  liable  for  the  number  of 
yards  actually  contained  within  the  said 
fill."  Is  the  appellant  to  recover  more? 
What  it  did  was  not  to  support  the  wall  with 
a  fill,  but  "to  strengthen"  the  embankment,  is 
the  testimony  of  Gill.  If  the  wall  was  suffi- 
cient without  the  support,  as  appellant  seems 
to  have  thought  It  was,  to  keep  the  waters 
from  its  land,  the  embankment  needed  no 
strengthening  as  against  the  waters,  and 
therefore,  if  appellee  is  to  pay,  it  must  pay 
for  work  which  the  appellant  would  have 
been  required  to  do,  assuming  that  its  bank 
needed  strengthening,  If  the  dam  had  not 
been  erected.  The  situation  being  Just  what 
I  have  stated  it  to  be,  the  Judgment  clearly 
ought  to  be  affirmed. 

MKSTRBZAT  and  POTTER,  JJ.,  concur 
In  this  dissent 
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SPEER  V.  HDIDEKOPBR. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

Appeal  and  Ebbob  —  Review— QtrKSTiONS  o» 

Fact— PiNDiNGS  of  Refbbee. 

A  referee's  finding  on  a  question  of  fact, 
based  on  suiBcient  evidence,  and  confirmed  by 
the  court  of  common  pleas,  will  not  be  reversed 
in  the  absence  of  manifest  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4015-4018.] 

Appeal  from  Court  of  Common  Pleas, 
Crawford  County. 

Action  by  Harriet  D.  Speer,  executrix,  etc., 
of  Samuel  B.  Dick,  deceased,  against  Arthur 
C.  Huidekoper.  From  an  order  dismissing 
exceptions  to  the  referee's  report,  plaintifif 
appeals.    Affirmed. 

Argued  before  PELL,  BEOWN,  MESTRE- 
ZAT,  POTTER,  and  BLKIN,  JJ, 


Ernest  C.  Irwin,  Oeorge  F.  Davenport,  and 
Watson  &  Freeman,  for  appellant  Samuel 
S.  Mebard,  John  O.  McClintock,  John  E. 
Reynolds,  and  Churchill  B.  Mehard,  for  ap- 
pellee. 

PER  CURIAM.  The  appeal  in  this  case 
was  from  an  order  confirming  the  report  of 
a  referee  apiwinted'  to  state  an  account  be- 
tween partners.  Upon  the  argumoit  of  the 
appeal  in  this  court  it  appeared  that  there 
was  a  material  matter  as  to  which  there  was 
no  distinct  finding,  and  the  case  was  recom- 
mitted to  the  referee.  On  all  other  questions 
the  opinion  of  the  court  was  expressed  In  the 
order  filed  in  which  It  was  said:  ."In  this 
case  we  have  not  discovered  error  in  connec- 
tion with  any  question  of  fact  or  of  law  that 
was  raised  and  passed  upon  below.  On  the 
material  question  of  fact  as  to  whether  Dick 
advanced  for  Huidekoper  in  the  nature  of  a 
loan  3,000  shares  of  the  capital  stock  of  the 
Pittsburg,  Shenango  &  Lake  Erie  Railroad 
CompaQy,  in  what  is  knovra  as  the  Carnegie 
deal,  there  Is  no  distinct  finding,  and  the  rec- 
ord is  remitted  with  direction  that  the 
court  reconunit  the  case  to  the  referee,  that 
he  may  pass  upon,  subject  to  its  review,  this 
one  question,  on  the  evidence  already  taken 
before  him."  The  referee,  after  a  careful 
consideration  of  this  question,  reported  that 
Dick  had  not  advanced  stock  for  Huldekc^er. 
and  his  report  was  confirmed  by  the  court  of 
common  pleas.  The  only  open  question  In 
the  case  is  one  of  fact  as  to  the  correctness 
of  the  referee's  finding.  We  see  nothing  In 
the  evidence  that  would  warrant  a  reversal  of 
the  decree. 

The  decree  la  affirmed. 


(221  Fa.  ai> 

MARSH  V.  PLATT  et  aL 

(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

WlIXS— (JONSTBUOnOlt— LlTB     ESTATKa— Rdui 

IN  Shxxlet's  Case. 

Testator  directed  that  his  ezecntors  Bhould 
hold  bis  real  estate  as  follows:  That  his  son 
should  have  the  income  therefrom  for  life,  pay- 
ing $2(X)  a  year  rent,  to  be  paid  by  the  executors 
as  part  of  a  S400  annuity  previously  directed  to 
be  paid  to  tue  widow  for  life^  and,  after  her 
death,  the  rent  should  cease,  but  the  son  should 
pay  all  taxes  and  assessments  against  the  land, 
and,  on  his  death,  the  land  should  vest  in  his 
heirs  at  law.  Testator  also  declared  that  if  his 
executors  at  any  time  after  the  wife's  death 
could  get  $12,000  or  more  for  the  land  and  con- 
sidered it  advisable  to  sell  the  same,  they  might 
do  so  with  the  son's  consent,  the  proceeds  to  be 
invested  and  held  for  the  same  use  as  the  land. 
HeM,  that  the  executors  were  the  holders  of  the 
title  on  a  dry  trust,  and  that  the  son  took  the 
fee  under  the  rule  in  Shelley's  Case. 

[Ed.  Nute.— For  cases  in  point  see  Cent  Diic 
vol.  49,  Wills,  {{  1372-1378.] 

Appeal  from  Orart  of  Common  Pleas,  Clears 
field  County. 

Ejectment  by  Zack  Marsh  against  John 
Piatt  and  others.   Tried  by  the  court  wlthoqt 
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8TATMAN  v.  PAXSOK. 


a  Jorr  as  authorized  fiy  Act  April  22,  1874 
(P.  L.  109).  From  a  judgment  for  defendants, 
plalntlfl  appeals.   Affirmed. 

The  plaintiff  was  a  son  of  William  W. 
Marsh,  who  was  a  son  of  William  Marsh,  who 
in  turn  was  a  son  of  Zacbeus  Marsh.  Plain- 
tiff claimed  to  recover  an  undivided  two-flftha 
of  the  land  In  dispute  as  one  of  the  sons  of 
the  second  William  Marsh.  The  defendant 
claimed  under  a  deed  from  William  Marsh 
the  first 

Argued  before  MITCHEIil^,  O.  J.,  and 
PELIi,  BROWN,  POTTER,  and  STEWART, 
JJ. 

A.  Lk  Cole,  for  appellant  Tbos.  H.  Mur- 
ray. Pentz  &  Calkins,  Jas.  P.  O'Laughlln,  and 
Hazard  Alex  Murray,  for  appellees. 

■  PER  CURIAM.  The  testator  devised: 
"Fourth.  My  executors  will  hold  the  real  es- 
tate which  I  own  in  Clearfield  County,  Pa.,  as 
follows:  My  son  William  shall  have  the  use 
and  Income  therefrom  during  his  life  and 
shall  pay  Two  Hundred  dollars  a  year,  rent 
th^efor  as  long  as  my  wife  lives,  which  rent 
shall  go  through  my  executor  to  my  said  wife 
as  part  of  the  said  Four  Hundred  dollars  per 
year  hereinbefore  directed  to  be  paid  to  her. 
After  my  wife's  death  he  shall  pay  no  more 
rent  therefor,  but  shall  pay  all  taxes  and  as- 
sessments against  said  land  and  upon  his  death 
said  land  shall  descend  to  and  the  title  there- 
to shall  at  once  vest  in  his  heirs  at  law.  If 
my  executors  at  any  time  after  my  wife's 
death  can  get  Twelve  Thousand  dollars  or 
more  for  said  land  and  consider  it  advisable 
to  sell  said  real  estate  they  may  do  so  provid- 
ed my  son  William  W.  consents  to,  and  the 
proceeds  shall  be  carefully  invested  on  bond 
and  mortgage  and  held  and  used  as  directed 
concerning  the  land  itself." 

The  gift  prima  fade  was  of  a  life  estate 
to  the  son,  with  provision  that  upon  his  death 
the  land  "shall  descend  to,  and  the  title  there- 
to shall  at  once  vest  In  his  heirs  at  law." 
This  is  within  the  express  language  of  the 
rule  in  Shelley's  Case,  and  the  only  question 
that  can  arise  is  whether  the  conditions 
and  the  trust  talie  the  devise  out  of  the  rule. 
The  son  took  under  the  will  all  the  substan- 
tial rights  and  powers  of  ownership  during 
bis  life.  He  was  to  have  the  use  and  income 
of  the  land,  was  to  pay  all  taxes  and  assess- 
ments upon  it,  had  a  veto  on  the  sale  of  It 
during  his  life,  and.  If  sold  with  his  consent 
the  proceeds  were  to  be  held  for  him' under 
the  same  terms  as  the  land  Itself.  The  only 
active  duty  of  the  trustees  In  connection  with 
the  land  was  to  receive  from  him  the  annual 
rent  of  $200  charged  on  the  land  for  the  bene- 
fit of  testator's  widow.  But  this  duty  was 
imposed  in  regard  to  the  widow  to  whom,  in 
paragraph  3,  testator  directed  $400  a  year  to 
be  paid,  of  which  $200  was  to  come  from  this 
life  tenant  "to  go  through  my  executor  to 
my  said  wife."  It  had  nothing  to  do  with 
the  life  estate,  except  to  collect  the  widow's 


[  rent  charged  upon  It    It  Is  manifest  that  the 
executor  was  a  mere  holder  of  the  title  on  a 
dry  trust    Carson  v.  Fuhs,  131  Pa.  256,  X8 
Aa  1017. 
Judgment  afilrmed. 


(m  Pa.  416) 

STAYMAN  at  al.  v.  PAXSON. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

1.  WlIXS  —  OONSTKUCTION — ESTATES    CbKATED 

—Pee  Simple. 

Under  a  codicil  devising  to  testator's  grand- 
children a  farm,  from  wliich  they  were  to  re- 
ceive the  income  after  the  death  of  testator's 
wife,  their  grandmother,  and  at  their  death  the 
farm  to  descend  to  their  issue,  an  estate  tail  is 
created,  which,  by  virtue  of  the  act  of  April  27, 
1855  (P.  L.  368),  is  efUarged  to  a  fee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  49,  Wills,  §8  1368-1369.] 

2.  Wills — Constbuction — "Issue." 

The  word  "issue"  in  a  will  means  prima 
facie  "heirs  of  the  body." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §8  1087-1089. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3782^792 ;  vol.  8,  p.  7693.] 

Appeal  from  Court  of  Common  Pleas, 
Cumberland  County. 

Case  stated  to  determine  the  marketable 
title  to  real  estate  by  Gordon  S.  Stayman 
and  others  against  Thomas  Paxson.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

William  A.  Kramer,  for  appellant  S.  B. 
Sadler,  for  appellees, 

PER  CURIAAL  The  plaintiffs  claimed 
ownership  in  fee  of  the  land  In  question  un- 
der the  following  codicil  to  the  will  of  their 
grandfather:  "I  hereby  change  the  monied 
bequest  of  $20,000  doUars  named  in  my  will 
of  Nov.  29th,  1881,  and  in  Stead  thereof,  give 
those  three  children,  two  sons  and  one  daugh- 
ter, children  of  my  deceased  daughter  A.  £1 
Stayman,  The  Fallor  Farm  at  a  valuation  of 
$12,500,  from  which  they  will  receive  the  in- 
come after  the  death  of  my  wife  their  Grand- 
mother, and  at  their  death  It  will  descend 
to  their  issue." 

The  statement  that  they  will  receive  the 
income  after  the  death  of  their  grandmother 
had  reference  to  a  charge  on  the  land  of  its 
full  rental  value  In  her  favor  for  life,  and  It 
may  be  doubted  whether  there  was  an  inten- 
tion to  give  less  than  an  absolute  estate.  If 
the  intention  vras  to  give  a  life  estate  only, 
the  rule  in  Shelley's  Oase  applies  to  the  de- 
vise. The  word  "issue"  in  a  will  means 
prima  facie,  "heirs  of  the  iKtdy,"  and  an  es- 
tate tall  was  created  Into  which  the  life  es- 
tate merged,  and  which,  by  virtue  of  the  act 
of  1855  (Act  AprU  27,  1855  [P.  L.  368]),  was 
enlarged  to  a  fee.  Carroll  t.  Bums,  108  Pa. 
386. 

The  Judgment  Is  affirmed. 
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(281  Pa.  4») 


LINCH  ▼.  LYNCH. 


(Saprcae  Court  of  PeDBsylTania.    Mar  IS* 
1908.) 

EJEOTUEira— SuccESSivic  AcnoKS. 

Act  May  8,  1901,  f  1  (P.  L.  142),  provides 
that  where  one  verdict  shall,  in  ejectment  be- 
tween the  same  parties,  be  given  for  plaintiff  or 
defendant  and  judgment  be  entered  thereon,  no 
new  ejectment  shall  be  brought,  but  fiudi  verdict 
and  judgment  shall  be  final  and  conclusive  apd 
bar  the  right.  Section  3,  as  amended  by  Act 
April  23,  1903  (P.  L.  293),  provides  that  nothing 
ih  the  act  shall  be  construed  to  apply  to  lahdi 
as  to  which  any  writ  of  ejectment  was  pending 
and  final  judgment  not  entered  at  the  time  of 
the  Approval  of  the  act  Held,  that  Act  May  8, 
1901.  f  1  (P.  L.  142),  did  not  apply  to  an  ac- 
tiob  of  ejectment  begun  on  February  19,  1889, 
and  in  which  final  judgment  was  entered  Sep- 
tember  18,  1903. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne tiounty. 

EJectmoDt  by  Edward  A.  I^ncb  against 
Sarah  A.  Lynch.  JTudgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Halaey,  J., 
of  the  court  below : 

"This  is  an  action  of  ejectitient  brought  by 
the  j^lalntlff  to  recover  an  undivided  one- 
fourtb  Interest  In  a  piece  of  land  In  the  town- 
ship oC  Plttston,  this  county,  containing  52t 
acres  and  122  perches,  being  parts  of  three 
respective  tracts  of  land  In  the  warrantee 
names  of  Jesse  Fell,  Jonathan  Hancock,  and 
bavld  ^oung.  The  action  has  been  pending 
In  this  court  since  February  19,  1889.  It  has 
been  on  appeal  In  the  Supreme  Court  It  has 
been  beard  upon  motion  for  a  new  trial  In 
this  'coubt,  and  It  Is  now  here  in  this  action 
brought  by  the  plaintiff  against  the  defendant 
upon  a  writ  that  Issued  on  September  15, 
1903. 

"In  trying  the  action  We  were  governed  by 
titte  lined  marked  by  the  several  respective 
courts  m  the  prior  trials  of  the  same  issue  In 
euch  courts.  The  reasons  alleged  for  a  new 
trial  are  almost  entirely  those  that  have  been 
contended  for  by  the  defendant  in  the  trials 
of  the  action  heretofore.  The  one  exception 
is  as  to  whether  or  not  the  plaintiff  was  not 
concluded  by  ti  former  verdict  In  this  case  on 
December  18,  1902,  upon  wblcb  judgment  was 
entered  on  September  18,i'  1903.  Under  an 
act  of  assembly  approved  on  May  8,  1901  (P. 
L.  142),  the  first  section  of  this  act  provides 
that  where  one  verdict  shall  In  any  writ  of 
ejectment  between  the  same  parties  be  given 
for  plaintiff  or  defendant  and  judgment  enter- 
ed thereon,  no  new  ejectment  shall  be  brought, 
but  such  verdict  and  ju^ment  thereon  shall 
be  final  and  conclusive  and  bar  the  right. 
Section  8  of  the  same  act  provides:  'Nothing 
in  this  act  shall  be  construed  so  as  to  apply 
to  any  writ  or  writs  of  ejectment  now  pend- 
ing.' In  explanation  of  the  proviso  of  this 
act,  the  Legislature  on  April  23,  1903  (P.  L. 
203),  amended  section  3  of  the  act  of  1901  by 
enacting  that  nothing  in  this  act  Shall  be  con- 
strued to  apply  to  lands  or  tenements  as  to 
wblch  any  writ  or  writs  of  ejectment  were 


{tending  and  final  Judgment  not  entered  at 
the  time  Of  the  approval. of  the  act  thereby 
amended.  As  we  bave  seen,  the  act  waa  ap- 
proved on  May  8,  1001. 

"We  cannot  conclude  that  the  acts  of  May 
'&,  1901,  and  April  23,  1903,  apply  to  these 
actions.  It  Is  our  conclusion  that  they  are 
excepted  by  the  said  two  respective  acts  out 
of  the  applicability  of  the  first  section  of  the 
act  of  May  8,  1901.  The  original  act  was  ap- 
proved on  May  8,  1901.  The  action  in  No. 
416,  February  Term,  1808,  was  begun  on  Feb- 
ruary 3,  1898,  and  no  final  Judgment  was  en- 
tered in  that  case  until  September  18,  1903. 
The  act  of  April  23, 1903,  specifically  excludes 
the  operation  of  tlie  act  of  May  8,  1001,  as 
to  all  cases  In  which  any  writ  or  writa  of 
ejectment  were  pending  and  final  Judgment 
not  entered  at  the  time  of  the  approval  of  the 
act  hereby  amended.  The  act  was  approved 
on  May  8,  1901,  the  amended  act  approved 
April  23,  1903,  and  final  Judgment  was  not 
entered  until  September  18,  1903.  By  exact 
application  of  the  two  respective  acts  to  the 
facta  of  this  case,  the  act  of  May  8, 1001,  does 
not  apply.  It  Is  our  Judgment  that  It  does 
not  apply  under  the  ruling  of  the  Supreme 
Court  In  the  case  of  Neeld,  Appellant,  v.  Cun- 
ningham, 216  Pa.  623,  65  Atl.  1095. 

"Rule  discharged." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTEK,  and  STB^?- 
ART,  JJ. 

A.  Ricketts^  for  appellant  James  L.  Lena- 
han  and  Jotm  T.  Lenaban,  for  appellee. 

PER  CURIAM.  Judgment  affirmed  on  the 
opinion  of  the  court  below  refusing  a  new 
trlaL 


(U  Pa.  4K) 

PEUERSTBIN  r.  BERTBLS  (FBUBBSTBIN 
et  al..  Interveners). 

(Supreme  Court  of  Pennsylvania.    May  18. 
1908.) 

Wii.t,s  —  Nature  or  Estatis  OasATED  — Fkb 

Simple. 

Under  a  will  giving  to  testator's  wife  the 
residue  of  bis  real  estate,  together  with  title  in 
landi  which  he  mipht  thereafter  acquire,  the 
wife  took  an  estate  m  fee,  notwithstanding  else- 
where in  the  will  an  absolute  bequest  to  the 
wife  of  household  goods,  with  power  "to  dis- 
pose of  them  if  she  wishes  to,"  and  a  gift  of 
the  income  of  stocks  and  bonds  declared  to  be  in 
lieu  of  her  dower. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dis- 
vol.  49,  Wills,  S8  1319-1326.] 

Api>eal  from  Court  of  Common  Pleas,  Ln- 
seme  County. 

Case  stated  to  determine  the  marketable 
title  to  real  estate  by  A.  Maria  Eeuersteln 
against  Anna  M.  Bertels,  In  which  Charles 
F.  Feuersteln  and  others  Intervened.  Judg- 
ment for  plaintiff,  and  defendant  and  Inter- 
veners appeal    Affirmed. 

From  the  record  it  appeared  that  the  plain- 
tiff claimed  title  under  her  husband's  will. 
Which  was  as  follows:    "Known  all  Men  by 
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these  Presents  thftt  I  Ohkrles  F.  Feaersteln 
of  Wllkes-Barre,  Ltusern  Oo.  Pa.  Being  of 
Sound  disposing  Mind  and  Memory  do  Make 
and  Pnbllsh  this  my  last  will  and  Testament 
I  glvo  and  bequeath  •  •  •  [gmall  lega- 
cies]. I  give  and  bequeatit  to  my  Wife  A. 
Maria  all  my  honsehold  goods.  Excepting 
those  at  Lake  Oary  Wyoming  Co.  Pa.  and 
all  the  rest  of  my  Personal  property.  Bx- 
ceptlng  the  Boat^  at  Lake  Cary  Wyoming  Co 
Pa.  After  payments  of  my  Debts  and  lega- 
cies. I  give  and  bequeath  to  my  Wife  A. 
Maria,  all  the  rest  and  residue  of  Real  Es- 
tate together  with  eny  and  all  Estate  right 
of  Intrest  In  Lands  which  I  may  acquire  aft- 
er the  date  of  this  Will.  I  give  and  Bequeath 
to  my  wlffe  A.  Maria,  all  the  Incom  from 
Stodcs  and  Bonds  which  I  may  have.  (This 
given  In  lien  of  her  Dower)  to  have  and  bold 
During  her  life.  But  on  her  deseaae  The  re- 
mainder there  of  I  give  and  Devise,  to  Maud 
G.  Shotwell  to  her  own  use  and  separate  use 
free  from  the  Interference  or  controle  of  her 
Hnsban.  Three  Eight  Intrst  To  Charles 
F.  Feuersteln  three  eight  Intnit  to  Mary  L. 
Miller,  and  Justine  M.  Miller,  and  Pauline 
M.  Miner,  of  N.  Y.  and  Justine  Miller  of  N. 
T.  each  one  Sixteenth  Intrest.  My  wife  to 
Dispose  if  she  wishes  to  of  all  household 
goods  Excei^ng  those  at  Lake  Cary." 

The  following  Is  the  opinion  of  Fnller,  J., 
In  the  court  below: 

"The  sole  question  here  presented  is  wheth- 
er the  plaintiff  took  an  estate  In  fee  or  only 
for  life  under  the  will  of  her  husband, 
Charles  F.  Feuersteln,  who  died  without  Is- 
sue. If  she  took  in  fee,  she  is  entitled  to 
Judgment;  otherwise  not  In  disposing  of 
real  estate  the  will  says:  'I  give  and  be- 
queath to  my  wife,  A.  Maria,  all  the  rest 
and  residue  of  real  estate,  together  witii  any 
and  all  estate,  right  or  title  in  lands  which 
I  n>ay  acquire  after  the  date  of  this  will.' 
This  proTlsion  is  contained  in  a  sentence  dis- 
tinct and  complete  by  Itself,  and,  of  course, 
passed  the  whole  estate  of  the  testator,  un- 
less It  appears  elsewhere  In  the  will  that  he 
Intended  to  devise  a  less  estate.  Elsewhere 
In  the  will  are  provisions  which  leave  upon 
the  mind  of  the  reader  an  Impression  that 
the  testator  perhaps  did  intend  to  devise  a 
less  estate.  For  example,  in  the  sentence 
succeeding  the  one  above  quoted,  it  says: 
'I  give  and  bequeath  to  my  wife,  A.  Maria, 
all  the  Income  from  stodcs  and  bonds  which 
I  may  have  (this  given  in  Hen  of  her  Dower), 
to  have  and  to  hold  during  her  life.'  But 
we  discover  no  .good  reason  for  extending  the 
effect  of  the  parenthetical  and  subsequent 
words  in  this  provision  beyond  their  imme- 
diate context  and  antecedent. 

"Again,  in  the  beginning  of  the  will  is  an 
absolute  bequest  to  the  wife  of  household 
goods,  while  at  the  end  Is  a  provision  author- 
Icing  her  'to  dispose  of  them  is  she  wishes  to,' 
which  was,  of  course,  superfluous,  if  an  ab- 
solute bequest  was  intended.  But  that  provi- 
sion would  not  limit  even  the  beqnest  of 


household  goods,  much  less  the  devise  of 
land.  'If  the  testator  really  Intended,  as  we 
may  Indeed  conjecture,  to  devise  less  than 
a  fee  In  his  land,  he  has  not  expressed  the  in- 
tention in  a  manner  to  overcome  well-estab- 
lished canons  of  construction  which  prefer  an 
absolute  to  a  defeasible  estate  a  fee  simple 
to  a  life  estate,  a  vested  to  a  contingent  in- 
terest, the  primary  to  the  secondary  Intent, 
the  first  taker  to  the  second  taker,  and  a  wife 
to  collateral  relatives,  in  determining  the 
object  and  extent  of  a  testator's  bounty. 
In  its  use  of  punctuation  and  of  legal  terms 
the  will  affords  no  clue  by  which  we  can 
sAfely  depart  from  the  strict  and  literal  In- 
tetpretatlon  of  the  provision  relating  tb  real 
estate,  as  passing  the  entire  estate  of  the 
testator  and  vesting  a  fee  In  his  wife. 

"Therefore,  now,  January  6,  1908,  Judgment 
is  entered  In  accordance  with  the  terms  of  the 
case  stated  In  favor  of  the  plaintiff  and 
against  the  defendant  In  the  sum  of  $1,525." 

Argued  before  MITCHELL,  0.  J.,  Snd 
FELL,  MBSTRE25AT,  POTTER,  and  STEW- 
ART, JJ. 

Anthony  L.  Williams,  for  appellanta.  W., 
Alfred  Valentine  and  O.  Fred  Lazarus,  for  ap-' 
pellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 


(m  p>.  4tt) 
HUBBARD  V.  CRAWFORD  COUNTX. 
(Supreme  Court  of  Pennsylvania.    May  18, 

Counties  —  Liabiutt— Irjubibs  —  Negii- 

GSNCS  or  COMMISSIONKIIS  —  OOVSBHlfSHTAI. 

Duties. 

A  county  is  not  liable  for  injuries  to  a  per- 
son while  nsing  a  footwalk  going  to  and  from 
a  polling  place  by  the  negligence  of  the  conntjr 
commissioDera  in  failing  to  provide  a  coard  xai] 
or  to  liRht  it  at  nigbt,  under  the  rule  Uiat  coon- 
ties  acting  as  public  agencies  In  the  perform- 
ance of  eoTemmeotal  functions  are  not  responsi- 
ble for  the  neglect  of  their  officers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Counties,  I  210.] 

Appeal  from  Court  of  Common  Pleas, 
Crawford  county. 

Action  by  E.  S.  Hubbard  against  Crawford 
county.  From  a  Judgment  for  defendant 
non  obstante  veredicto,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

George  F.  Davenport  and  Otto  Eohler,  for 
appellant.  B.  B.  Pidcett,  Jr.,  and  L.  D.  Ed- 
son,  for  appellee. 

PER  CURIAM.  The  assignment  of  error 
in  this  appeal  relates  to  the  liability  of  a 
county  tor  the  failure  of  the  commlsslonerB 
to  make  safe  a  footwalk  used  by  persons  going 
tb  and  from  a  polling  place  by  providing  a 
guard  rail  or  by  lighting  it  at  night  Our 
cases  have  gone  farther  than  those  in  most 
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jarisdlctlons  In  holding  counties  liable  for 
negligence  in  the  performance  of  st^tutoiy 
duties,  where  no  right  of  action  Is  given  and 
the  line  of  distinction  between  liability  and 
nonliability  rests  on  precedent  rather  than 
principle.  Ford  v.  School  District,  121  Pa. 
543,  15  Ati.  812,  1  L.  R.  A.  607;  Brlegel  v. 
Philadelphia,  135  Pa.  451,  19  Atl.  1038,  20 
Am.  St.  Rep.  885.-  But  this  case  clearly 
comes  within  the  class  where  counties  act- 
ing as  public  agencies  In  the  performance  of 
governmental  functions  have  been  held  not 
to  be  liable  for  neglect  of  their  officers.  It 
does  not  dlfTer  in  principle  from  Bucher  t. 
Northumberland  County,  209  Pa.  618,  59  Atl. 
69,  in  which  the  subject  is  fully  discussed  in 
the  opinion  by  our  Brother  POTTER. 
The  Judgment  is  affirmed. 


(221  Fa.  436) 

DIIJ/EN  T.  DILLBN. 

(Supreme  Court  of  Pennsylvania.    May  18, 
190a) 

1.  Judgment  —  Vacation  —  Grounds  —  D«- 

FBNSX. 

No  court  or  Judge  hag  Jurisdiction  to  open 
a  regular  judgment  without  some  evidence  of  a 
valid  defense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  i  717.] 

2.  Same— CoNsiDEBATioN. 

A  Judgment  confessed  by  father  to  son, 
without  considerationj  is  not  void  against  the 
father's  widow  and  heirs,  in  the  absence  of  proof 
of  an  attempt  to  defraud  the  widow  of  her 
dower. 

3.  Same— Judgment  to  Defbaud  Cbeditobs. 

A  judgment  confessed  by  father  to  son  to 
defraud  creditors  is  binding  on  the  father  and 
his  estate  and  all  persons  claiming  through  him. 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Action  by  Gettie  DiUen,  as  administratrix 
of  David  L.  Dlllen,  deceased,  against  David, 
Dlllen,  administrator  of  Jesse  E.  Dlllen,  de- 
ceased. On  rule  to  open  the  judgment.  From 
an  order  making  the  rule  absolute,  plaintiff 
appeals.    Reversed. 

The  following  Is  part  of  the  opinion  of 
Smith,  P.  J.,  in  the  court  below : 

"The  testimony  of  disinterested  witnesses 
taken  on  behalf  of  the  petitioners  Is  to  the 
effect  that  David  L.  Dlllen,  at  different  times 
up  until  a  very  short  time  prior  to  his  death, 
stated,  or  in  effect  admitted,  that  the  judg- 
ment did  not  represent  any  value,  and  had 
been  given  originally  to  protect  his  father. 
No  testimony  was  taken  on  behalf  of  the 
plalntift  In  the  judgment,  but  In  her  behalf 
the  legal  principle  is  invoked  that  the  judg- 
ment was  either  originally  a  gift  from  father 
to  son  or  given  with  Intent  to  hinder,  delay, 
and  defraud  the  creditors  of  Jesse  E.  Dlllen, 
and  that  as  he,  Jesse  E.  Dlllen,  could  not 
have  made  a  defense  In  his  lifetime  against 
his  own  fraud,  the  widow  and  children 
should  not  be  permitted  so  to  do.  David  L. 
Dlllen  in  1SS4,  at  the  time  this  Judgment  was 
given,  was  a  young  man  of  24  or  25  years  of 


age,  working  at  faoma  on  the  farm  for  his 
father;  and  the  testimony  of  disinterested 
witnesses  Is  to  the  eflCect  that  he  could  not 
have  had  any  such  sum  of  money  to  loan  his 
father  or  to  anybody  else.  It  seems  to  us, 
therefore,  from  a  consideration  of  this  testi- 
mony, that  the  petitioners  have  established 
an  equity  sufficient  to  appeal  to  the  discretion 
of  the  court  to  open  this  Judgment  and  give 
them  their  day  In  court  It  is  not  apparent 
that  these  petitioners  are  guilty  of  any 
laches  in  proceeding  to  open  the  Judgment, 
for  the  reason  that  David  Li  Dlllen  handled 
both  sides  of  the  case  from  the  death  of  his 
father  in  1898  until  his  own  death  In  1906. 
and  that  no  knowledge  of  the  existence  of  the 
Judgment  Is  necessarily  brought  home  to  any 
of  the  parties  now  petitioners.  They  learned 
of  Its  existence  when  the  widow  and  admin- 
istratrix of  David  L.  Dlllen,  after  his  death, 
proceeded  by  issuing  on  said  Judgment  to 
sweep  from  them  practically  all  of  the  real 
estate  which  they  then  supposed  they  owned. 
While  It  is  true  that  if  this  Judgment  was 
given  by  Jesse  B.  DiUen  to  his  son,  David 
'L.  Dlllen  with  intent  on  his  part  to  hinder, 
delay,  or  defraud  his  creditors,  he,  Jesse  B. 
Dlllen,  could  not  in  his  lifetime  have  had  this 
judgment  opened  by  alleging  such  fact,  yet  It 
is  not  clear  to  us  that,  even  If  such  were  the 
fact  as  between  Jesse  B.  DiUen  and  his  son. 
a  defense  could  not  now  be  made  as  against 
the  son  by  the  widow  and  children  who  were 
not  parties  to  the  fraud.  It  Is  not,  however, 
necessary  for  us  to  pass  upon  this  question 
now,  because  on  the  face  of  the  papers  and 
on  the  testimony  produced  the  allegation  Is 
squarely  made  that  the  judgment,  as  origi- 
nally given,  was  without  consideration,  and 
therefore  void  as  to  the  petitioners,  and  we 
think  that  on  this  ground  there  can  be  no 
legal  objection  to  opening  the  judgment  and 
giving  all  the  parties  their  day  in  court  If 
the  judgment  were  originally  given  by  Jasse 
E.  Dlllen  to  his  son  in  order  to  defeat  the 
inchoate  right  of 'dower  tn  Sarah  Dlllen,  she 
certainly  ought  to  have  the  right  to  main- 
tain her  defense.  Whatever  the  purpose  for 
which  the  said  Judgment  was  originally  giv- 
en, we  are  of  the  opinion  that  Justice  cannot 
be  worked  out  in  this  case  except  by  opening 
the  judgment  so  that  all  parties  may  have  a 
hearing.  We  do  not  care  to  discuss  the  mer- 
its of  the  case  any  further,  or  to  prejudge  any 
matters  which  may  be  the  subject  of  proof 
at  the  trial. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

S.  V.  Wilson  and  Jeff  Wlngert  for  appel- 
lant David  L.  Erebs  and  A.  M.  Llverlght, 
for  appellee. 

PER  CURIAM.  The  question  in  this  case 
is  not  one  of  discretion,  but  of  jurlsdlctim. 
No  court  or  Judge  has  jurisdiction  or  author- 
ity to  open  a  regular  Judgment  without  some 
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evidence  of  a  valid  defense.  In  tbls  case 
tbere  la  none  whatever.  A  father  gave  a 
Judgment  note  to  a  swo.  It  was  entered  np 
and  twice  revived  by  scire  facias  In  the  fa- 
ther's lifetime  without  any  objection  by  him. 
Presumably,  in  the  absence  of  evidence  of  a 
debt,  It  was  a  gift,  but  there  was  some  testi- 
mony of  loose  declarations  that  It  was  "to 
protect  the  father's  estate" ;  1.  e.,  to  defraud 
creditors.  Under  neither  aspect  was  any  con- 
sideration required.  Counsel  and  even  the 
court  below  seem  to  have  entertained  the  ex- 
traordinary view  that  a  judgment  without' 
consideration  was  void  against  the  widow 
and  heirs  of  the  defendant  In  the  Judgment. 
There  Is  no  authority  for  any  such  notion. 
On  the  contrary,  it  has  been  long  settled  that, 
unless  there  is  evidence  of  Intent  to  defraud 
the  widow  of  her  dower,  a  Judgment  confess- 
ed to  defraud  creditors  Is  valid  and  binding 
on  the  party  confessing  It  and  on  all  claim- 
ing through  him.  Candor  ft  Henderson's  Ap- 
peal, 27  Pa.  119;  Hnmmel's  Estate,  161  Pa. 
216,  28  Atl.  1113;  Cosgrove  v.  Cummlngs, 
195  Pa.  497,  46  AU.  69.  In  no  aspect  of  the 
case  was  there  any  authority  to  open  the 
judgment. 

Order  reversed,  and  rule  directed  to  be  dis- 
charged. 


on  Fa.ttU 
CLAT  V.  WESTERN  MARYLAND  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

1,  Appeai.  AST)  Ebbob  —  Pbeliuinabt  Ez- 
AHINATIOir  or  JUBOBS— Obouno  roB  Rbvkb- 

BAI.. 

In  an  action  aralnst  a  railroad  company  for 
Injuries  to  an  employe  of  another  railroad  com- 

Jiany,  a  refusal  to  permit  an  examination  of 
arors  to  determine  whether  an^  of  them  were 
employes  of  the  company  by  which  plaintiff  was 
employed  was  not  ground  for  reversal  where 
there  was  nothing  to  show  that  such  company 
was  interested  in  or  in  any  way  connected  with 
the  litigation,  or  would  be  affected  by  any  ver- 
dict that  might  be  rendered. 

2.  Jubt— PajxiuiKrABT  Exakination. 

It  la  proper  to  permit  a  general  inqniry  as 
to  the  direct  or  contingent  interest  of  jurors  in 
the  result  of  the  litigation,  or  in  the  parties 
thereto,  when  any  reasonable  ground  to  oelieve 
that  some  of  them  may  have  a  possible  interest 
in  the  result  or  the  parties  appears. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Jury,  H  565,  566.] 

8.  Tbiai,—Instbuctior8— Points    Requested 

— Reading  to  Juby. 

Act  March  24,  1877  (P.  L.  88),  requiring 
the  points  requested  to  be  read  to  the  jury,  does 
not  require  the  court  to  read  such  points  as  are 
answered  in  writing  by  the  court  in  the  nega- 
tive. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  67a] 

4.  Railboadb— Accidents  to  Tbains— Inju- 
BiES  TO  Ekpix>t£9— Joint  Use  or  Raiiaoad 
Yabd.  ^ 

Where  defendant  railroad  company  and  the 
lailroad  company  br  which  plaintiff  was  em- 
ployed jointly  used  the  tracks  m  a  railroad  yard 
at  the  place  of  a  collision  between  a  train  of 
each  company  In  which  plaintiff  was  injured, 
plaintiff  was  entitled  to  recover  against  defend- 
ant company  on  proof  that  it  caused  the  collision 


by  failing  to  comply  with  the  rules  and  regula- 
tions adopted  by  the  two  companies  for  use  In 
the  yard  in  order  to  guard  against  collisions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  938.] 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Action  by  A.  M.  Clay  against  the  Western 
Maryland  Railroad  Company  to  recover  dam- 
ages for  personal  Injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Sadler,  P.  J.,  in  the  court  beloyr,  charged  in 
part  as  follows: 

"The  plaintiff  in  this  case  has  brought  his 
action  to  recover  from  the  Western  Mary- 
land Railroad  Company,  the  defendant  dam- 
ages to  compensate  him  for  the  Injuries  be 
received  on  February  21,  1906^  from  the  al- 
leged negligence  of  the  employes  of  the  said 
defendant 

"It  appears:  That  the  plaintiff  was  the 
baggage  master  on  train  No.  97,  which  daily 
makes  two  trips  from  Gettysburg  to  Harris- 
burg  and  return,  over  the  lines  now  controll- 
ed and  operated  by  the  Philadelphia  &  Read- 
ing Railroad  Company.  That  the  scheduled 
time  for  the  return  of  this  train  to  Gettys- 
burg from  Its  second  trip  was  at  or  about 
five  minutes  after  9  o'clock  in  the  evening. 
That' on  February  21,  1906,  it  arrived  there 
about  9:28  or  9:90,  being  almost  a  half 
hour  late,  and  having  unloaded  Its  passen- 
gers and  baggage,  the  train  was  pushed  back 
on  what  is  called  a  "wye,"  In  order  that  the 
engine  mi^t  be  turned,  and  made  ready  for 
the  first  trip  to  Harrisburg  on  the  following 
morning.  That  the  train  consisted  of  a  com- 
bination car  In  which  the  baggage  was  car- 
ried, of  a  passenger  coach,  and  of  a  mall 
car.  That  as  the  train  approached  the  sta- 
tion the  brakeman  on  the  train  dropped  off, 
In  order  that  he  might  open  the  switch  to 
permit  the  train  to  enter  the  wye.  That 
Garvin,  the  conductor  of  the  train,  and  the 
plaintiff,  the  baggage  agent,  took  their  posi- 
tions on  the  rear  platform,  the  latter  intend- 
ing, as  It  seems  was  his  duty,  to  be  there  in 
order  to  drop  off  and  open  the  second  switch 
on  the  wye.  That  the  engineer  backed  the 
train  in  the  direction  of  and  upon  this  wye. 
That  the  night  was  misty  or  foggy  and  very 
dark.  That  after  entering  the  switch  a  short 
distance  the 'train  ran  Into  a  train  of  cars 
which  had  been  placed  on  one  of  the  legs 
of  the  wye,  and,  as  a  result  of  the  collision, 
Garvin  and  Clay  were  thrown  down;  Clay, 
the  plaintiff,  falling  on  the  tracks  and  se- 
riously injured,  both  legs  l>elng  broken.  He 
was  taken  to  a  hospital  in  Harrisburg,  was 
treated  as  has  been  testified  to,  and  you 
have  heard  how  long  he  was  treated,  when 
he  left  the  same,  and  his  further  treatment 
in  his  home,  and  when  he  was  again  able 
to  go  to  work,  and  you  have  seen  and  heard 
of  his  present  condition.  It  appears  that 
the  Western  Maryland  Railroad  had  a  short 
time  previously  brought  in  a  train  on  this 
same  leg  of  the  wye,  consisting  of  tea  cars 
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and  a  caboose — ^nlne  of  the  cars  being  loaded 
with  coal;  that  It  had  cut  the  engine  off  from 
the  front  of  the  train  and  gone  to  another 
point  to  secure  additional  cars,  which  were 
to  be  added  to  the  train.  No  light  was  pnt 
on  the  front  of  the  train,  or  any  one  left  in 
charge,  nor  any  signal  of  any  sort,  to  warn 
others  who  came  on  the  aiding  that  cars 
were  standing  there,  bnt  the  testimony  is 
that  there  were  lights  on  the  cabooae,  which 
was  on  the  rear  of  the  same,  and  the  plain- 
tlS  contends  that  the  very  fact  that  lights 
were  put  on  one  end  is  a  recognition  of  a 
like  duty  to  give  like  information  that  the 
train  was  on  the  wye,  at  its  other  or  front 
end. 

"The  plaintiff  cc^itends  that  the  wye  was 
enter^  at  the  usual  rate  of  speed  by  th^ 
train  on  which  be  w^a;  that  the  same  was 
under  control,  and  due  care  exercised  in  Its 
movement,  and  on  his  part;  and  that,  while 
he  and  Oarvln  were  looking  in  front  of 
them,  the  car  of  defendant's  train  was  not 
visible  nntU  they  were  almost  upon  it,  and, 
when  observed,  It  was  impossible  to  prevent 
the  collision.  The  rules  of  the  respective 
companies  were  offered  in  evidence,  and  wit- 
nesses were  called  who  testified  as  to  the 
manner  In  which  trains  were  to  run  under 
them  on  the  tracks  when  the  accident  oc- 
curred— for  the  purpose  of  showing,  on  the 
one  hand,  that  they  had  not  been  violated 
by  the  plalntUI,  or  by  those  in  charge  of 
the  train,  the  oonductor  and  engineer;  and, 
on  the  other  band,  that  they  had  been  vio- 
lated on  their  part;  and  also,  on  the  other 
hand,  roles  were  offered  to  show  that  they 
had  been  so  violated  by  the  plaintiff,  or  his 
railroad,  and  to  ehow  that  by  the  exercise 
of  due  care  on  part  of  the  plaintiff  that  the 
accident  would  not  have  occurred.  Both 
sldas  also  claim  a  violation  of  the  rules  of 
the  other.  The  defendant  claims  that  the 
Reading  violated  Its  rules.  The  Western 
Maryland  claims  that  the  Reading  violated 
its  rules.  Both  parties  urge  that  they  obey- 
ed the  rules  or  the  practice  under  them.  The 
testimony  Is  contradictory,  and  you  will  have 
to  find  what  the  truth  is.  We  leave  for  you 
to  find  what  the  rules  are  which  governed 
the  operation  of  trains  at  the  place  of  acci- 
dent, and  on  that  night,  from  the  printed 
ones  offered  in  evidence,  and  the  practice  un- 
der them,  as  to  the  movement,  conduct,  and 
control  and  care  of  trains  of  cars,  as  it  has 
appeared  to  you  to  be  from  the  testimony  of 
the  witnesses,  on  one  side  and  the  other. 

"The  defendant  also  insists  that  the  plain- 
tiff, conductor,  aqd  engineer  could  or  should 
have  been  made  aware  of  the  presence  of 
the  train  by  reason  of  the  lights  on  the  ca- 
boose, and  electric  lights  on  the  streets  of 
Gettysburg,  which  were  located  some  dis- 
tance from  the  tracks  or  from  the  train.  On 
the  other  hand,  testimony  was  adduced  for 
the  purpose  of  proving  that  owing  to  ob- 
Btmctlons  which  intercepted  the  rays  of  the 
same,  and  also  owing  to  the  character  of  the 


night,  the  misty  and  foggy  condition  of  the 
Atmosphere  and  the  intense  darkness,  this 
was  impossible.  Much  testimony  was  also 
offered  as  to  What  was  meant  by  the  control 
of  a  train;  one  set  of  witnesses  insisting  tbat 
at  the  rate  of  speed  at  which  the  train  ad- 
mittedly ran  it  was  not  under  control,  and 
especially  under  the  conditions  of  the  n^Sht 
and  of  the  atmosphere  and  the  intense  dark- 
ness, while  this,  as  already  stated,  was  tes- 
tified to  the  contrary  by  the  witnesses  called 
on  behalf  of  the  plaintiff. 

"Contradictory  testimony  was  also  given 
as  to  the  duty  and  practice  under  the  rales 
of  the  respective  companies.  These  dlspqted 
questions  of  fact  wlU  be  for  your  considera- 
tion and  determination,  keeping  In  mind  that 
as  the  plaintiff  has  brought  this  action,  the 
burden  is  on  him  to  establish  his  right  to  do 
80  by  satisfactory  evidence,  and  by  the 
weight  of  the  same." 

Verdict  and  judgment  for  plaintiff  for 
115,000.    Defendant  appealed. 

Argued  before  FELL,  BROWN.  ME^aTRB- 
2AT,  POTTER,  aqd  BLKIN,  N. 

F.  El  Beltzhoover,  B.  M.  BMdle,  Jr.,  and 
G.  S.  Duncan,  for  appellant  S.  B.  Sadler, 
Lyman  D.  Gilbert,  and  W.  Cw  Bheely,  tor 

appellee. 

ELKIN,  3.  When  an  appellant  in  a  neg- 
ligence case  (^eeina  it  necessary  to  specify  44 
assignments  of  error,  the  reasonable  inference 
is  that  the  case  was  either  very  well  tried, 
or  very  poorly  tried,  in  the  co\irt  below.  I( 
there  is  anything  in  the  record  to  justify 
the  numerous  assignments,  the  case  must  in- 
deed have  been  carelessly  and  indifferently 
presented  and  considered  at  the  trial.  On 
the  other  hand,  it  may  be  that  the  case  was 
so  well  tried  that  the  learned  counsel  for 
appellant,  finding  It  difficult  to  assign  any 
material  and  reversible  error,  have  conclud- 
ed to  strengthen  a  weak  case  by  maklnjr  a 
formidable  array  of  assignments.  After  a 
careful  consideration  of  the  whole  record, 
we  have  concluded  that  the  latter  is  the 
proper  inference  to  draw  In  the  present  case, 
which  was  presented  and  defended  by  capa- 
ble and  able  counsel,  and  every  objection  and 
motion  made  on  either  side,  all  points  sub- 
mitted, and  the  rulings  of  the  learned  trial 
judge  clearly  show  that  the  cause  was  tried 
with  more  than  ordinary  skill  and  care.  The 
record  is  a  demonstration  that,  not  only  the 
court,  but  counsel  on  bpth  sides,  knew  the 
law  and  carefully  applied  it  to  the  facts  of 
the  case.  The  assignments  are  so  nimierous 
as  to  be  suggestive  of  firing  at  random  in 
the  bushes  in  the  hope  that  a  stray  shot 
might  produce  a  favorable  result  Well  di- 
rected aim  is  better  marksmanship  and,  aa  a 
rule,  more  satisfactory  to  the  marksman.  At 
the  argument  it  occurred  to  the  writer  of  this 
opinion  that  If  the  defendant  company  had 
a  right  to  the  joint  use  of  the  track,  and  the 
train  collided  with  was  rightfully  on  the  leg 
of  the  wye  at  the  time  of  the  accident,  no 
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negligence  conlQ  be  Imputed  to  it  for  doing 
what  it  iiad  a  rigtit  to  do.  On  consideration, 
howeTer,  It  Is  clear  this  view  loses  sight  of 
the  fact  ttiat  the  arrangem^t  for  the  Joint 
use  of  the  track  was  subject  to  the  rales 
and  regulations  governing  that  joint  use,  and 
if  the  defendant  company  failed  to  comply 
with  the  rules  to  which  the  Joint  use  was 
subjected,  of  which  proper  guards  and  pro- 
tection to  a  standing  train  was  one,  there 
could  be  a  recovery  of  damages  because  of 
failure  to  perform  its  duty  In  this  respect 
As  to  negligence  of  the  defendant,  and  the 
contributory  negligence  of  the  plaintiff  and 
his  fellow  servants,  we  are  all  of  opinion  that 
.  it  was  a  case  for  the  Jury  and  that  there'  was 
no  reversible  error  committed  in  its  submis- 
sion. 

The  first  assignment  seeks  to  convict  the 
learned  trial  Judge  of  error  In  refusing  to  per- 
mit an  examination  of  Jurors  on  their  voir 
dire  to  determine  whether  any  of  them  were 
employfe  or  stockholders  of  the  Reading 
Railway  Company.  There  was  nothing  in 
the  record  to  show  that  this  company  was 
interested  In,  or  was  in  any  way  connected 
with,  this  litigation,  or  that  it  would  be  af- 
'ected  by  any  verdict  that  might  be  rendered, 
^n  such  matters  something  must  be  left  to 
the  sound  discretion  of  the  trial  judge  who 
is  always  presumed  to  act  In  good  faith,  and 
refusal  to  permit  such  a  preliminary  exam- 
ination will  not  constitute  reversible  error 
where,  as  in  the  present  case,  there  was  noth- 
ing to  show  that  the  result  of  the  Inquiry,  if 
allowed,  would  afford  any  ground  of  chal- 
Imge  for  cause,  or  show  such  an  Interest  as 
would  disqualify  a  juror,  or  that  the  Jurors 
had  formed  an  opinion,  or  had  any  bias,  or 
relationship,  or  had  such  a  connection  with 
the  parties,  or  the  subject-matter  of  the  con- 
troversy, as  to  affect  their  impartiality.  It 
must  not  be  overlooked  that  the  purpose  of 
the  inquiry  was  not  to  discover  whetlier  the 
Jurors  had  any  Interest  in  the  case,  or  were 
connected  in  any  manner  with  the  parties  to 
the  controversy,  or  that  they  had  any  bias, 
or  had  formed  any  opinion  on  the  question 
involved,  but  it  was  directed  to.  the  single 
purpose  of  ascertaining  whether  they  were 
stockholders  or  employes  of  another  railroad 
company.  Under  these  circumstances  the 
rule  of  Comfort  v.  Mosser,  121  Pa.  465,  15 
Atl.  612,  does  not  apply.  In  this  connection, 
it  may  be  rematked,  that  the  better  practice 
is  to  allow  a  general  inquiry  as  to  the  direct 
or  even  contingent  interest  of  jurors,  in  the 
result  of  the  litigation,  or  in  the  parties- to 
it,  when  there  appears  to  be  any  reasonable 
ground  to  believe  that  some  of  them  may 
liave  a  possible  interest  In  the  result  of  tlie 
litigation,  or  In  the  parties.  In  order  that  an 
impartial  jury  may  be  selected,  free  from 
bias  or  Interest  However,  failure  to  do  so 
will  not  constitute  reversible  error,  unless  es- 
tablished rules  of  law  are  violated,  or  cause 
for  challenge  be  shown,  or  the  right  to  show 
bias  or  Interest  of  the  Jurors  be  denied,  or 


inquiry  into  such  material  facts  as  might  hi- 
terfere  with  the  selection  of  ate  impartial  Ju- 
ry be  refused. 

Under  the  second  assignment  It  Is  contend- 
ed the  act  of  March  24,  1877  (P.  L.  ^,  Im- 
peratively requires  all  points  and  answers 
to  be  read  to  the  Jury,  and  that  failure  to  do 
so  Is  reversible  error.  All  of  the  points  Bub- 
mltted  by  the  defendant  were  correctly  An- 
swered In  writing  by  the  court,  but  those 
answered  In  the  negative  were  not  read  to 
tbe  Jury,  and  this  court  has  said  In  several 
cases  that  this  Is  not  required.  Kroegher  v. 
McConway  &  Torley  Co.,  149  Pa.  444,  23  Atl. 
841;  Kreamer  v.  Smith,  187  Pa.  20©,  41  Atl. 
43;  Carey  v.  Buckley,  192  Pa.  276,  43  Atl. 
1019.  The  points  affirmed,  and  the  answers 
thereto,  were  read  to  the  Jury,  while  those 
refused  were  answered  In  writing,  but  not 
read  to  the  jury.  All  of  the  points,  afBnned 
or  refused,  together  with  the  answ^s  there- 
to, were  filed  by  the  learned  trial  judge  and 
did  become  a  part  of  the  record  in  the  case. 
This  seems  to  be  the  established  practice 
ttiroughout  the  commonwealth,  and  is  all  tliat 
is  required  under  tlie  rule  of  our  cases. 

Assignments  of  error  overniled,  and  Judg- 
ment affirmed. 


(221  Pa.  449) 

COMMONWEALTH  v.  McKWAYNE. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1908.) 

L  Cbiminai  Law— Appbai.  —  Ricoan  —  RtTL- 
iNos  ON  Evidence. 

Assignments  of  error,  addressed  to  ralinn 
on  evidence,  must,  under  rule  31,  set  forth  the 
evidence  and  the  mlings  of  tlie  court 

2.  Sake— 'iNSTRuonoR— Cbkdibiuty— Accus- 

EO  AS  Witness. 

On  a  trial  for  murder,  It  was  proper  for  the 
court  to  charge  that  the  Interest  of  the  prisoner 
might  be  taken  into  account  In  determining  his 
credibility  as  a  witness. 

Wd.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  14,  Criminal  Law,  §§  1395-1901.] 

8.  HoMiciOB  —  Self- Defense  —  DuTT  to  Rb- 

TBBAT. 

The  right  to  take  life  does  not  arise  while 
there  are  other  means  of  escape  open  to  the  per- 
son attacked. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  !g  168-171.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
York  County. 

Richard  McKwayne  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af< 
firmed. 

The  court  charged  In  part  as  follows: 
"The  commonwealth's  wftnesses  swear  that 
accused  demanded  his  time  from  Peterson  at 
the  cut,  and  threatened  if  he  did  not  give 
the  accused  his  time  one  of  them  would  be 
in  hell  before  night;  that  a  man  by  the  name 
of  Porter  there  on  the  ground  handed  Peter- 
son a  hatOhet  during  the  controversy  between 
him  and  the  accused,  which  he  Immediately 
handed  back  to  Porter;  further,  that  when 
the  prisoner  left  the  cut  the  last  time  he 
was  there  for  the  camp.    He  said  he  would 
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see  Peterson  at  dinner  time.  The  defendant 
swears  tbat  Peterson  called  for  a  hatcbet, 
and  retained  xiossesslon  of  It  In  bis  band 
when  he  left  the  cut  for  the  camp.  He  also 
swears  that  Peterson  said  there  to  him,  in- 
stead of  he  saying  to  Peterson,  when  he  re- 
fused to  give  him  his  time,  that  he  would  not 
give  him  his  time  that  d^,  'If  both  of  them 
were  In  bell  before  night,'  or  words  to  tbat 
eftect,  and,  instead  of  him  using  that  lan- 
guage to  Peterson,  Peterson  nsed  tbat  lan- 
guage to  him.  Now,  the  testimony  of  the 
commonwealth  is,  as  I  said  before^  that  he 
made  threats  against  Peterson,  and  he  said 
be  would  see  Peterson  at  noon,  and  his  own 
testimony  Is  that  Peterson  said  they  might 
both  be  In  hell  before  he  would  give  him 
his  time  that  day.  Now,  that  is  a  matter 
that  the  jury  will  have  to  decide  again.  If 
yon  can  reconcile  the  commonwealth's  tes- 
timony and  the  defendant's  own  testimony, 
you  should  do  so.  But  if  both  cannot  be 
true — ^If  both  statements  cannot  be  true — it 
will  be  a  question  for  the  Jury  to  determine 
whether  they  tielleTe  a  man  who  is  not  ac- 
cused of  any  crime,  and  is  a  disinterested 
witness  for  the  commonwealth,  or  whether 
they  will  believe  the  testimony  of  the  de- 
fendant who  is  swearing  in  his  own  behalf, 
with  the  Interest  of  his  life  at  stake.  The 
Jury  have  a  right  to  remember,  as  the  Su- 
preme Court  has  said,  when  they  consider 
the  testimony  of  a  defendant,  it  Is  their  duty 
to  consider  the  fact  that  at  the  same  time 
he  is  swearing  in  his  own  behalf  with  the 
interest  of  swearing  to  escape  punishment." 

Defendant  presented  these  points : 

"(4)  If  the  Jury  bellere  that  the  deceased 
threatened  the  life  of  the  defendant,  and 
that  he  approached  the  defendant  in  a  man- 
ner which  threatened  defendant's  life,  pro- 
ducing in  his  mind  such  great  fear  and  ter- 
ror that  he  was  unable  to  think,  reflect,  and 
weigh  the  nature  of  bis  act,  he  cannot  be 
convicted  of  murder  In  the  first  degree.  An- 
swer :  This  point  is  affirmed,  with  the  quali- 
fication that  by  the  acts  of  the  deceased,  as 
stated  in  the  point,  the  prisoner's  mind  was 
In  the  condition  stated  in  this  point  at  the 
time  of  the  shooting  by  the  prisoner  of  the 
deceased." 

"(.S)  If  the  Jury  find  that  the  deceased  ap- 
proached the  defendant  In  a  threatening  man- 
ner, and  the  defendant  had  a  reasonable  be- 
lief of  great  bodily  harm,  although  mistaken, 
he  cannot  be  convicted  of  murder  in  the  first 
degree.  Answer:  This  point  is  affirmed, 
with  the  qualification  that  if  the  Jury  believe 
from  the  evidence  that  the  prisoner  believed 
further  that  he  had  no  other  means  of  es- 
cape; 

"(9)  If  the  Jury  find  tbat  deceased  ap-. 
proached  the  defendant  in  a  threatening 
manner,  and  the  defendant  had  a  reasonable 
belief  of  bodily  harm,  although  mistaken,  he 
cannot  be  convicted  of  murder  in  the  first  de- 
gree. Answer :  This  point  is  affirmed,  if  the 
Jury  believe  that  at  the  time  of  the  shooting 


the  prisoner  so  believed,  and,  further,  that 
he  believed  he  had  no  other  means  of  escape. 

"Although  the  defendant  was  not  in  actual 
imminent  peril  of  his  life,  or  of  great  bodily 
barm  at  the  time  of  the  killing,  he  cannot 
be  convicted  of  murdw  in  the  first  degree, 
if  in  good  faith  he  reasonably  believed  from 
the  facts,  as  they  appeared  to  him  at  the 
time,  that  be,  the  defendant,  was  in  such 
imminent  peril,  even  if  it  afterwards  appears 
tbat  he  was  mistaken.  Answer:  This  point 
ls«#ffirmed,  if  the  defendant  believed  he  had 
no  other  means  of  escape." 

Argued  before  FEIiL,  BROWN,  MBSTRE- 
ZAT,  ELKIN,  and  STBWABT,  JJ. 

O.  W.  Albert  Rochow,  for  appellant  James  - 
a.    Olessner,    Ex    District    Atty.,    McClean 
Stock,  Ex  Asst.  Dlst  Atty^  and  Robert  S. 
PYey,  for  the  Commonwealth. 

PER  CURIAM.  Two  Of  the  assignments 
of  error,  the  second  and  the  seventh,  are 
not  In  compliance  with  rule  31,  which  re- 
quires that  the  testimony  and  the  rulings  of 
the  court  shall  be  set  out  In  the  assignment. 
But,  because  of  the  nature  of  the  case,  we 
have  examined  these  assignments  to  see 
whether  there  was  any  merit  in  them.  We 
find  none. 

The  remaining  assignments  that  need  be 
considered  relate  to  two  subjects:  (1)  The 
instruction  in  the  charge  that  the  interest  of 
the  prisoner  might  be  taken  into  account  in 
determining  his  credibility  as  a  witness;  (Zf 
the  statement,  qualifying  the  affirmance  of 
defendant's  points  that  the  right  to  take  life 
did  not  arise  while  there  -were  other  means 
of  escape  open  to  the  prisoner.  The  first  in- 
struction was  fully  warranted  by  the  case 
of  Commonwealth  v.  Orr,  138  Pa.  276,  20 
Atl.  866,  and  the  second  was  in  entire  accord 
with  numerous  decisions.  See  Commonwealth 
v.  Drum,  58  Pa.  9;  Commonwealth  T.  Mltch- 
ka,  209  Pa.  274,  58  Atl.  474;  Commonwealth 
V.  Johnson,  213  Pa.  432,  62  Atl.  1064.  The 
case  was  tried  with  great  care,  and  was  sub- 
mitted to  the  Jury  with  full  and  accurate 
instructions,  and  we  find  no  error  in  the 
record. 

The  Judgment  is  affirmed,  and  the  record  Is 
remitted  for  the  purposes  of  execution. 

(221  Pa.  428) 
CLICK  et  aL  V.  LEHIQH  VALLEX  COAL 
CO. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1008.) 

Mines   and  MiREBALa— Leases  —  Cohstbttc- 

TION. 

Under  a  coal  lease  defining  "pea"  coal  to 
be  "coal  which  psiBses  with  the  dirt  through  a 
screen  of  three-quarters  of  an  inch  mesh,"  lessee 
cannot  avoid  payment  of  royalties  on  coal  Icnown 
as  "buckwheat,"  "rice"  and  "barley"  coal,  all 
of  which  passed  through  a  screen  of  three-quar- 
ters of  an  inch  mesh,  on  the  ground  that  such 
sizes  were  not  known  as  "pea"  coal. 

Appeal  from  Court  of  Common  Pleas,  La- 
zerne  county. 
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Assumpsit  by  George  O.  Gllck,  adminis- 
trator d.  b.  n.  c.  t  a.  of  Henry  Smith,  de- 
ceased, for  the  nse  of  Albert  P.  Smith  and 
others,  assignees,  and  others,  against  the 
Lehigh  Valley  Coal  Company  for  royalties. 
From  an  order  making  absolute  mie  for 
judgment  for  want  of  a  sufllclent  affidavit 
of  defense,  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below: 

"By  written  contract  under  seal  entered 
Into  of  June  1,  1868,  Smith  et  al.  demised 
and  to  mine  let  unto.  Swoyer  and  Mitchell  all 
the  coal  lying  and  being  in,  under,  and  upon 
134  acres  and  88  perches  of  land,  being  lot 
No.  63,  first  division,  certified  township  of 
Pittston,  Luzerne  county.  Pa.,  together  with 
the  right  to  open,  mine,  and  remove  said 
coal  through  the  surface  of  the  land,  to  have 
and  to  hold  the  coal  and  surface  and  the 
interest,  the  estate,  right,  and  privileges, 
hereby  demised,  with  the  appurtenances,  their 
executors,  administrators,  and  assigns,  until 
aJl  the  merchantable  coal  upon  the  premises 
available  by  proper,  skillful,  and  careful 
working  shall  have  been  mined  out  and  ex- 
hausted. In  consideration  thereof  the  par- 
ties of  the  second  part  covenant  and  agree 
to  pay  certain  rentals  therein  specified  for 
all  coal  mined  and  removed  In  any  one  year 
over  25,000  tons  and  under  60,000  tons,  15 
cents  per  ton,  and  for  all  coal  mined  and  re- 
moved in  any  one  year  over  50,000  tons,  14 
cents  per  ton,  the  rentals  at  above  rate  to 
be  paid  on  all  merchantable  coal,  'excepting, 
however,  that  coal  which  Is  known  to  the 
trade  as  pea  coal,  ih«  rental  for  which  shall 
be  at  half  price.  Pea  coal  Is  hereby  defined 
to  be  that  coal  which  passes  with  the  dirt 
through  a  screen  of  three-quarters  of  an  Inch 
mesh.'  The  miners  agreed  to  mine  the  said 
coal  in  a  careful,  skillful,  and  prudent  man- 
ner, and  by  the  best  possible  way,  and  to 
take  out  all  available  coal.  The  weights  re- 
'  turned  by  the  transporting  companies  to  be 
taken  as  evidence  of  the  amount  mined  and 
removed,  and  the  lessors  are  given  free  ac- 
cess to  all  shipping  and  sales  books.  By 
sundry  conveyances  the  property  and  all 
the  rights  of  Swoyer  and  Mitchell  passed  to 
and  became  vested  in  defendant  company, 
which  is  now  and  has  for  several  years  been 
operator  and  lessee  of  the  premises. 

"The  amended  statement  of  plaintiff,  filed 
September  25,  1907,  concisely  sets  out  the 
facts  relied  upon  for  the  Judgment.  They 
are:  (1)  The  defendant  has  mined  and 
shipped  163,430  tons  and  16  hundredweight 
of  merchantable  coal  denominated  by  de- 
fendant as  'buckwheat  coal';  26,601  and  5 
hundredweight  merchantable  coal  denominat- 
ed by  defendant  as  'rice  coal' ;  5,609  tons  and 
19  hundredweight  merchantable  coal  denomi- 
nated by  defendant  as  'barley  coal,'  as  shown 
by  a  table  furnished  by  defendant  to  plaln- 
tifTs  and  annexed  to  and  made  part  of  their 
statement     (2)  For  the  purpose  of  making 


power,  defendant  has  consumed  under  Its 
boilers  80,217.7  tons  merchantable  coal,  and 
that  defendant  has  paid  for  coal  mined  of 
the  sizes  larger  than  buckwheat,  rice,  and 
barley  only.  The  supplemental  affidavit  of 
defense  (the  original  affidavit  of  defense  pur- 
ports to  have  been  made  by  Mr.  Warrlner, 
manager  for  defendant,  but  is  signed  and 
sworn  to  by  Mr.  Woodward  only)  admits  de- 
fendant mined,  shipped,  and  sold  buckwheat, 
rice,  and  barley  coal,  of  the  quantity  set  out 
In  plaintiffs'  statement  of  August  27,  1906, 
but  denies  that  the  tonnage  of  this  coal  was 
of  the  amount  set  out  In  the  amended  state- 
ment, and  denies  that  such  was  pea  coal  as 
known  to  the  trade  at  the  time  when  the 
lease  was  made,  or  at  the  present  time,  or 
was  pea  coal  as  defined  by  the  lease,  and 
denies  it  has  consumed  under  its  boilers  any 
coal  which  the  defendant  is  liable  to  pay  for. 
On  October  30,  1907,  exceptions  were  filed  to 
this  affidavit  of  defense. 

"By  the  terms  of  the  contract  the  lessors 
demised  all  the  coal,  with  the  right  to  open 
mines  and  remove  the  coal;  the  lessee  to 
have  and  to  bold  until  all  the  merchantable 
coal  available  by  skillful  and  proper  working 
should  be  exhausted.  It  was  agreed  by  the 
parties  that  certain  rentals  should  be  paid 
on  all  merchantable  coal,  that  pea  coal  shall 
be  paid  for  at  half  price.  The  contract 
makes  it  unnecessary  to  search  dsewhere 
for  what  the  parties  considered  such  <^al. 
They  provided  in  apt  and  explicit  words 
what  they  meant  It  should  be,  as  follows: 
'Pea  coal  Is  hereby  defined  to  be  that  coal 
which  passes,  with  the  dirt,  through  a  screen 
of  three-quarters  of  an  inch  mesh.'  What 
pea  coal  Is  in  this  agreement  was  not  left 
to  guess,  construction  of  language,  or  evi- 
dence, either  at  the  time  of  the  execution  of 
the  agreement  or  now.  The  court  should 
not  against  protest  now  make  a  new  contract 
for  the  parties.  Pea,  by  the  terms  of  the 
agreement,  is  defined  to  be  'that  coal  (all  the 
coal)  which  passes  with  the  dirt'  through  a 
certain  mesh.  Defendant  does  not  deny,  in- 
deed It  admits,  the  coal  sued  for  was  such 
coal,  that  it  was  mined,  removed,  sold,  or 
used  by  It  and  paid  for,  but  seeks  to  avoid 
judgment  by  a  statement  that  the  coal  mined 
was  not  pea.  With  equal  force  It  could  say 
that  any  other  definition  contained  in  the 
lease  is  not  what  it  specifically  states  It  is, 
and  thus,  by  parol  evidence,  raise  a  question 
to  be  construed  and  decided.  This,  in  our 
opinion,  cannot  be  done  In  an  affidavit  of 
defense,  and  therefore  the  rule  for  Judgment, 
notwithstanding  the  affidavit  of  defense.  Is 
made  absolute." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

F.  W.  Wheaton,  for  appellant  George  R. 
Bedford,  J.  Q.  Crevellng,  and  D.  L.  Rhone, 
for  appellees. 
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PER  CURIAM.  The  Judgment  is  afilrmed 
by  a  majority  of  the  oovt  on  the  opiulOB  of 
the  court  below. 

(in  Pa.  400 

HUNN  T.  PENNSYLVANIA  INSTITUTION 
FOR  INSTRUCTION  OF  THE  BLIND. 

(Sapreme  Coart  of  Pennsylvaiiia.    Mar  IS* 
1908.) 

1.  Contracts  —  Cohstbuotion  —  Tnnc  as  of 

THE  ESSENCT   OF  TUB   OONTBACT. 

Under  a  building  contract  providing,  not  a 
forfeiture  of  the  right  to  recover  on  failure  to 
complete  on  a  fixed  date,  but  for  liquidated  dam- 
ages to  be  deducted  from  the  conlract  price,  it 
was  not  necessary  either  to  aver  or  prove  com- 
pletion on  the  date  fixed  in  order  to  lecoTer  such 
balance  as  might  be  due  on  the  contract,  since 
time  was  not  of  the  essence  thereof  in  the  sense 
that  failure  to  complete  on  the  date  fixed  forfeit- 
ed the  right  to  recover  for  work  done  or  yet 
to  be  done  at  that  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  11,  Contracts,  {  940.] 

2.  Sauk  —  Actioh  on  Contbact  —  Ibsum  r- 
Pboot. 

Under  a  building  contract  providing  that, 
on  certain  CMitingencies,  the  owners  should  have 
the  right  to  enter  on  the  premises,  take  pos- 
session of  materials,  employ  men,  and  complete 
the  building,  in  which  event  the  final  payment 
of  any  balance  due  the  contractors  was  to  be 
held  m  abeyance,  until  the  building  was  thus 
completed,  when,  on  settlement,  the  owners  were 
authorized  to  deduct  from  the  balance  due  the 
contractors  the  cost  of  completion  and  such  dam- 
ages as  might  have  resulted  by  their  default,  an 
averment  of  complete  performance,  in  so  far  as 
the  construction  of  a  building  is  involved,  is 
sustained  by  proof  that  the  contractors  perform- 
ed a  large  part  of  the  work,  and  that  the  bttild- 
ing  was  finally  completed  by  the  owners  in  ac- 
cordance with  the  contract. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  H  1731.  1732.] 
a  Sam»— Actions— Conditions  Pbbcedent. 

Every  matter  included  in  a  building  con- 
tract and  referred  to  architects '  must  be  de- 
termined by  them. 

4.  Same— Abbiteation  Ciauses. 

Arbitration  clauses  in  building  contracts 
are  in  derogation  of  the  common-law  right  of 
trial  by  jury,  and  are  not  to  be  extended  beyond 
the  express  covenants  of  the  parties. 

5.  Same  —  Fbesumptions  aud  Bubdkh  ov 
Pboof. 

The  law  recognizes  the  right  of  parties  to 
a  contract  to  stipulate  the  method  of  arbitrating 
qoestions  that  may  arise  between  them  in  the 
performance  of  mutual  covenants,  but  no  such 
right  exists  in  the  absence  of  an  express  cove- 
nant, and  he  who  asserts  it  has  the  burden  of 
establishing  its  existence. 

6.  Saub. 

The  usual  arbitration  clause  in  a  building 
contract  is  not  to  be  construed  as  showing  an 
intent  that  the  arbitrators  should  have  the  right 
to  finally  determine  questions  involving  their 
own  failnre  in  the  performance  of  duties. 

7.  Same— Questions  fob  Jobt. 

Where,  under  a  building  contract,  the  own- 
ers after  part  performance  by  the  contractors 
have  taken  possession  and  completed  the  build- 
ing, it  is  not  essential  to  entitle  the  contractors 
to  recover  that  they  produce  a  certificate  of  the 
architect  that  the  building  has  been  properly 
completed ;  but,  if  the  owners  accept  the  build- 
ing as  completed  by  themselves,  take  possession, 
and  occupy  it  as  a  completed  building,  it  is.  at 
least,  for  the  ^ury  whether  they  have  not  waived 
their  right  to  insist  on  the  architect's  certificate. 


Appeal  from  CoQit  of  Gommos  Pleaa,  Phil- 
adelphia County. 

Aasompslt  for  moDey  due  on  a  ballding 
contract  by  B.  Sunn,  Jr.,  assignee  for  the  bat- 
efit  of  creditors  of  J.  Watts  and  Ulywes  Mer- 
cur,  late  trading  as  J.  W.  Mercnr  4c  Co., 
against  the  Pennsylvania  Instltatton  for  the 
Instruction  of  the  Blind.  Judgment  for  de- 
fendant, and  plaintUC  appeals.  Reversed,  and 
a  venire  facias  de  novo  awarded. 

At  the  trial  It  appeared  that  J.  Watts  Mer- 
cnr and  Ulysses  Mercur,  trading  as  J.  W. 
Mercur  ft  Co.,  were  contractors  for  the  erec- 
tion of  a  building  for  the  Pennsylvania  In- 
stitution for  the  Instruction  of  the  BUnd. 

The  contract  contained.  Inter  alia,  the  fol- 
lowing proTlslons:  "Should  the  contractors 
at  any,  time  refuse  or  neglect  to  supply  a 
Bufltdency  of  properly  skilled  workmen,  or 
of  materials  of  the  proper  quality^  or  fail  In 
any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fail  in  the  per- 
formance of  any  of  the  agreements  on  their 
part  herein  contained,  such  refusal,  neglect, 
or  failure  being  certified  by  the  architects, 
the  owners  shall  be  at  liberty,  after  three 
days'  written  notice  to  the  contractors,  to  pro- 
vide any  such  labor  or  materials,  and  to  de- 
duct the  cost  thereof  from  any  money  then 
due  or  thereafter  to  become  due  to  the  oon- 
Iractors  under  this  contract,  and,  if  the  archi- 
tects shall  certify  that  such  refusal,  n^lect, 
or  failure  is  sufficient  ground  for  such  ac- 
tion, the  owners  shall  also  be  at  liberty  to 
determine  the  employment  of  the  contractor* 
for  the  said  work,  and  to  enter  upon  the 
premises  and  take  possession  of  all  materials 
thereon,  and  to  employ  any  other  person  or 
persons  to  finish  the  work,  and  to  pio^lde  the 
.materials  therefor;  and,  in  case  of. such  dis- 
continuance of  tile  employment  of  the  con- 
tractors, they  shall  not  be  entitled  to  receive 
any  further  payment  under  this  contract  un- 
til the  said  work  shall  be  wholly  finished. 
at  which  time,  if  the  unpaid  balance  of  the 
amount  to  be  paid  under  this  contract  shall 
exceed  the  expense  Incurred  by  the  owners 
in  finishing  the  work,  such  excess  shall  be 
paid  by  the  owners  to  the  contractors,  but, 
if  such  expense  shall  exceed  such  unpaid 
balance,  the  contractors  shall  pay  the  differ- 
ence to  the  ovrners.  The  expense  bumrred  by^ 
the  owner  as  herein  provided,  either  for 
furnishing  materials  or  for  flnlshlng  the 
work,  and  any  damage  incurred  through 
such  default,  shall  be  audited  and  certified 
by  the  architects,  whose  certificates  thereof 
shall  be  conclusive  upon  the  parties  as  re- 
spects the  amount  due  by  eltlier  of  them." 

At  the  trial  the  plaintur  made  the  following 
offer:  "We  offer  to  prove,  by  this  witness  the 
completion  of  the  contract,  admitting  that 
the  building  was  not  turned  over  until  153 
days  after  the  time  fixed  by  the  contract. 
But  also  propose  to  prove  by  this  witness 
that,  although  the  contract  was  dated  June 
30,  1897,  the  contractors  were  unable  to  pro- 
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ceed  without  tlie  plans  f6r  the  work,  wMcb 
were  with  the  architects  and  retained  by 
them;  that,  though  they  then  requested  the 
fumlahing  of  these  plana,  the  architects  did 
not  furnish  them  until  about  August  1,  1897 ; 
that,  by  reason  of  the  failure  of  the  architects 
on  demand  to  furnish  the  plans,  they  were 
delayed  in  the  progress  of  their  work  to 
that  extent;  and  that,  therefore,  to  that  ex- 
tent of  time  the  noncompletlon  of  the  building 
Is  one  for  which  they  are  not  responsible. 
'We  also  offer  to  prove  by  the  witness  that 
the  original  estimates  for  the  work  contem- 
plated by  the  defendant  were  too  high  for 
the  means  the  defendant  had  at  hand  to  pay 
for  them ;  that  action  was  taken  on  the  part 
of  the  defendant  requiring  the  architects  to 
cat  down  the  estimates  and  to  rsTlse  the 
plans ;  and  that,  by  reason  of  the  delay  which 
the  architects  made  In  arranging  far  the  al- 
terations in  the  plans,  the  work  was  delayed 
to  the  extent  of  a  considerable  number  of 
days,  which  wlU  be  detailed  In  the  testimony. 
We  also  offer  to  show  by  the  witness  that  the 
plans  of  the  architects  upon  which  the  work 
was  built,  and  the  drawings,  rested  the  beams 
on  the  center  walla  at  an  Improper  point 
over  the  cellar  arches;  that  In  conseauence 
of  this  imperfection  In  the  plan  after  the 
beams  had  been  put  In  proper  position  under 
the  plan  they  broke  the  arches  down;  that 
by  reason  of  this  a  very  considerable  delay 
was  occasioned  to  the  contractors  In  the  com- 
pletion of  their  work.  The  amount  of  this 
delay  was  upwards  of  about  one  month.  We 
also  propose  to  prore  that  the  architects  re- 
quired. In  accordance  with  the  plans,  certain 
alterations  and  work  to  be  done  in  accord- 
ance with  these  alterations ;  that  the  witness 
demanded  compensation  for  the  extra  work 
and  an  allowance  of  time ;  that  the  architects 
allowed  the  compensation  for  the  work,  but 
did  not  pass  upon  or  determine  the  question 
of  an  allowance, of  time;  that  this  required 
and  consumed  extra  time  to  the  extent  of 
many  weeks,  the  amount  of  which  the  witness 
will  state.  We  will  also  show  that  certain 
roofing  tiles  were  to  be  furnished  in  accord- 
ance with  the  plans ;  that  those  roofing  tiles 
were  submitted  to  the  architect  in  accord- 
ance with  the  plans,  but  that  he  determined 
to  change  the  sort  of  tiles,  but  did  not  deter- 
mine what  new  kinds  of  tiles  he  would  sup- 
ply for  upwards  of  a  month;  and  that  in 
consequence  of  that  delay  the  work  was  de- 
layed and  a  delay  In  completion  to  the  ex- 
tent of  a  month  or  upwards  thereby  arose. 
We  offer  in  connection  with  that  to  prove 
that  the  work  was  finally  accepted  and  com- 
pleted, but  with  this  delay  in  completion,  and 
has  ever  since  been  in  the  occupancy  of  the 
owner.  The  alterations  referred  to  were  by 
written  direction  of  the  architects  named  in 
the  contract." 

In  connection  with  this  offer  Mr.  Johnson 
admits  that,  owing  to  the  bankruptcy  of  the 
Hercnrs  before  the  final  completion,  the  de- 


fendant took  possession  qf  the  premises, 
finished  the  work,  and  charged  the  plaintiffs 
with  the  amount  which  they  allowed  credit 
tor,  of  the  cost  of  such  flniablng.  Therefore 
Mr.  Johnson  says  that,  while  the  statement 
of  claim  appears  to  be  for  about  $61,000,  the- 
real  claim  Is  practically  but  $800  or  $400 
more  than  $16,300,  the  amount  charged  by 
the  defendant  against  the  plaintiff  for  delay ; 
that  there  were  other  payments  made  out  of 
the  funds  for  completion  with  our  consent, 
and  that  those  payments  are  allowed,  redu- 
cing the  claim  that  la  nominally  made  of 
about  $61,000  by  virtue  of  these  deductions  to 
practically  a  claim  only  for  substantially  the 
amount  that  has  been  retained  for  delay  in 
completion.  There  were  quite  a  number  of 
liens  filed,  and  they  were  all  settled  up  and 
the  building  was  finally  accepted  when  com- 
pleted in  the  way  stated  by  the  owners,  and 
the  outlays  for  such  work  will  be  credited 
against  the  amount  claimed  here.  This  is  a 
claim,  in  the  first  place,  that  the  alterations 
did  not  delay  the  other  work,  but  that  they 
required  an  amount  of  time  to  complete  those 
alterations.  It  is  a  claim,  not  that  other 
contractors  delayed  the  work  or  that  there 
was  an  abandonment  by  the  employes  or 
destruction  by  fire.  It  is  a  daUn  tliat  the 
architects  did  not  furnish  the  plan.  It  Is 
a  claim  that  the  architects  altered  the  plan 
so  that  it  required.  In  order  to  take  up  the 
work,  the  waiting  until  they  determined  upon 
it.  They  altered  the  designs  with  regard  to 
the  tiles  BO  that  until  we  got  those  alterations 
we  could  not  go  on.  Those  are  the  delays  of 
tlie  agent  of  the  owner  so  made  in  the  con- 
tract and  not  of  an  independent  contractor. 

Objected  to.  Objection  sustained.  Bxcep- 
tlon. 

The  court  charged  as  follows:  "I  have 
sustained,  as  you  have  heard,  the  objection 
made  to  certalh  testimony  that  was  offered. 
Counsel  for  the  plaintiff  announces  that  he 
has  no  further  testimony  to  offer.  There- 
fore the  case  goes  to  yon  without  any  testi- 
mony and  you  will  have  to  find  for  the  de- 
fendant Of  course,  you  could  not  find  for 
tlie  plaintiff  as  he  has  olVered  no  testimony. 
Tou  will  render  a  verdict,  therefore,  for  ttie 
defendant" 

Argued  before  MITCHELL,  O.  J.,  and  MBS- 
TRBZAT,  POTTEB,  ELKIN,  and  STEW- 
ART, JJ. 

John  O.  Johnson,  for  appellant  Abraham 
M.  Beltler  and  H.  Gordon  McCouch,  for  ap- 
pellee. 

ELKIK,  J.  The  plaintiff  brought  an  action 
of  assumpsit  to  recover  an  alleged  balance 
due  on  a  building  contract  and  in  his  state- 
ment of  claim  averred  performance.  The.de- 
fendant  entered  a  plea  of  nonassumpsit,  pay- 
ment and  set-off,  to  which  plaintiff  rolled 
non  solvit,  no  set-off,  and  issue.  When  the 
case  came  on  for  trial,  the  plaintiff  offered 
in  evidence  the  contract,  plans,  and  speclfica- 
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tlons,  and  then  produced  as  a  witness  3.  W. 
Mercur,  a  member  of  the  contracting  firm. 
Counsel,  being  asked  wbat  be  Intended  to 
prove  by  this  witness,  placed  on  record  an 
elaborate  offer  covering  the  purpose  of  the 
testimony  to  be  given.  (3ounsel  for  defend- 
ant objected  on  tbe  ground  that  tbe  contract 
between  tbe  parties  sbowed  that  final  pay- 
ment was  not  to  be  made  until  tbe  architects 
bad  certified  that  tbe  work  bad  been  com- 
pleted in  accordance  with  the  plans  and 
specifications,  and  It  was  not  proposed  to 
show  that  the  architects  had  passed  upon 
questions  In  dispute  between  the  parties,  and 
for  the  further  reason  that,  complete  per- 
formance having  been  averred,  proof  which 
shows  nonperformance  or  part  performance 
is  not  sufficient  to  sustain  the  allegata,  which 
objection  was  sustained  by  the  court. 

No  further  testimony  was  offered,  and  the 
learned  trial  judge  directed  the  jury  to  re- 
turn a  verdict  for  defendant  This  appeal 
raises  tbe  question  whether  the  proof  offered, 
but  rejeeted,  should  have  been  admitted,  and. 
If  so,  was  It  sufficient  to  sustain  the  aver- 
ments of  the  declaration.  It  is  elementary 
that  tbe  probata  must  sustain  the  allegata, 
and,  of  course,  one  who  avers  performance 
and  falls  to  prove  it  has  no  right  to  recover. 
In  the  present  case,  however,  the  conten- 
tion Is  not  only  that  performance  was  aver- 
red, but  that  the  proof  offered  showed  per- 
formance within  the  meaning  of  the  law. 
Whether  the  contention  can  prevail  necessa- 
rily depends  upon  the  facts.  The  suit  was 
brought  to  recover  tbe  balance  due  for  the 
construction  of  a  completed  building,  and 
tbe  facts  show  that  the  building  was  com- 
pleted at  the  time  the  action  was  commenced. 
Tbe  performance  averred  and  necessary  to 
be  proven  was  the  completion  of  the  building, 
not  the  completion  within  the  time  fixed  In 
the  contract.  Failure  to  complete  within 
the  specified  time  did  not  forfeit  the  right 
to  recover,  if  completed  at  a  later  date,  but 
subjected  the  contractors  who  might  be  In 
default  In  this  respect  to  tbe  payment  of  a 
certain  sum  for  each  day  of  delay  as  liqui- 
dated damages.  It  was  not  necessary  either 
to  aver  or  prove  completion  on  August  1, 
1898,  in  order  to  recover  such  balance  as 
might  he  justly  due  under  the  contract. 
Time  Is  not  of  tbe  essence  of  the  contract 
In  question  In  the  sense  that  failure  to  com- 
plete within  a  fixed  period  forfeits  the  right 
to  recover  for  work  already  done  at  tbe 
date  fixed  for  completion,  or  yet  to  be  done 
at  that  time.  Tbe  contract  provides,  not 
a  forfeiture  of  the  right  to  recover  upon 
failure  to  complete  on  a  certain  date,  but 
for  liquidated  damages  to  be  deducted  from 
the  contract  price.  Nor,  as  we  construe  the 
contract,  did  the  right  to  recover  depend 
upon  tbe  completloh  of  tbe  building  by  tbe 
contractors  themselves,  because  it  Is  there- 
in provided  In  clause  11  that  upon  the  bap- 
I>enlng  of  certain  contingencies  the  owners 
shall  have  the  right  to  enter  upon  the  prem- 


ises, take  possession  of  materials,  employ 
men,  and  complete  tbe  building,  which  right 
was  exercised  in  this  case.  The  final  pay- 
ment of  any  balance  due  the  contractors,  in 
the  event  of  the  owners  electing  to  com- 
plete, was  to  be  held  in  abeyance  until  the 
building  was  thus  completed,  when  upon  set- 
tlement the  owners  were  authorized  to  de- 
duct from  tbe  balance  due  tbe  omtractors 
tbe  cost  of  completion  and  such  damages  as 
may  have  resulted  to  the  owners  by  the  al- 
leged default  of  the  contractors.  By  tbe 
express  covenants  of  the  contract  it  clearly 
appears  the  parties  had  in  contemplati<«, 
first,  completion  by  the  contractors,  and. 
second,  under  certain  circumstances  part 
performance  by  the  contractors,  and  final 
completion  by  the  owners,  and  tbe  right  to 
recover  such  balance  as  was  justly  due  did 
not  depend  upon  entire  completion  by  the 
contractors,  but,  upon  completion,  either  by 
the  contractors  or  partly  by  the  contractors 
and  partly  by  tbe  owners,  and,  when  com- 
pleted In  either  way,  final  settlement  was  to 
be  made  in  the  manner  provided.  We  there- 
fore bold  that  the  averment  of  complete 
performance  in  so  far  as  the  construction  of 
the  building  is  Involved  is  sustained  by  proof 
which  shows  that  the  contractors  performed 
a  large  part  of  tbe  work,  and  that  tbe  build- 
ing was  finally  completed  by  the  owners  In 
accordance  with  tbe  contract  When  tbe 
owners  completed  the  building,  the  day  of 
final  settlement  had  arrived,  subject  of 
course,  to  tbe  respective  rights  of  the  con- 
tracting parties  as  defined  by  the  contract 
The  contract  itself  pointed  out  the  method 
of  settlement,  which  was  that  the  contractors 
were  entitled  to  receive  tbe  total  contract 
price  for  a  completed  building,  with  such 
allowance  or  deduction  as  should  be  made 
for  alterations,  less  advances  made  from  time 
to  time,  and.  In  tbe  event  of  the  building  be- 
ing completed  by  the  owners,  then  the  cost 
of  completion  to  be  deducted,  together  with 
an  allowance  for  such  damage  as  may  have 
resulted  by  delay  or  otherwise  in  complet- 
ing according  to  contract  The  contracting 
parties  themselves  provided  an  orderly  and 
sensible  method  of  making  settlement  and 
we  can  see  no  reason  why  pleadings  framed 
and  proofs  offered,  in  an  action  brought  to 
determine  the  legal  rights  of  the  partle;:, 
which  produce  and  sustain  an  Issue  by  means 
of  which  an  alleged  balance  claimed  to  l>e 
due  may  be  ascertained  in  accordance  with 
the  terms  of  the  contract  should  be  held 
insufficient 

Another  and  perhaps  more  Important  ques- 
tion to  determine  is  that  which  relates  to 
the  failure  of  the  offer  to  show  that  matters 
in  dispute  between  the  parties  had  been  sub- 
mitted to  the  architects,  as  required  by  tbe 
contract,  or  that  the  architects  bad  certified 
proper  completion.  By  the  terms  of  the 
contract  the  architects  were  made  the  arbi- 
tesB  of  questions  that  might  arise  between 
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the  partleB,  and  It  was  their  duty  to  certify 
when  tlie  bnlldlng  was  finally  completed,  and 
it  must  be  conceded  that  if  the  contract 
referred  to  the  arbitration  of  the  architects, 
the  questions  of  fact  involved  in  the  rejected 
offer  of  testimony,  or  If  the  architects  were 
made  the  sole  arbiters  of  these  questions, 
and  they  have  not  in  point  of  fact  done  so, 
the  appellant  would  have  no  right  to  have 
a  Jury  pass  upon  them.  On  the  question  of 
arbitration  it  may  be  stated  that  every  mat- 
ter Included  in  the  contract  and  referred  to 
the  architects  must  be  determined  by  them. 
Tills  is  the  rule  of  our  cases,  and,  while  in 
some  instances  it  would  seem  to  be  a  harsh 
one,  it  is  so  firmly  established  that  it  must 
be  accepted  as  settled  law  in  this  state.  It 
is,  however,  in  derogation  of  the  common- 
law  right  of  trial  by  Jury,  and  should  not  be 
unduly  extended.  As  indicated  in  Payne  v. 
Roberts,  214  Pa.  568,  64  Atl.  86,  the  arbitra- 
tion clauses  in  such  contracts  refer  to  ques- 
tions arising  between  the  contractors  and 
owners,  and  not  to  questions  that  concern 
the  performance  of  duties  by  the  architects 
themselves,  and  certainly  the  rule  should  not 
apply  at  all  beyond  the  express  covenants 
of  the  contracting  parties.  The  law  recog- 
nizes the  right  of  parties  to  a  contract  to 
stipulate  the  method  of  arbitrating  ques- 
tions that  may  arise  between  them  in  tlie 
performance  of  mutual  covenants,  but  no 
such  right  exists  in  the  absence  of  an  ex- 
press covenant  and  he  who  asserts  it  has  the 
burden  of  establishing  its  existence.  If  ques- 
tions arise  between  the  contracting  parties 
not  included  in  the  arbitration  clauses,  or 
if  the  questions  raised  relate  to  failure  or 
dereliction  in  the  performance  of  duties  by 
the  arcliitects  themselves,  the  right  to  have 
these  matters  passed  upon  by  a  Jury  cannot 
be  denied  upon  the  ground  of  failure  to 
arbitrate.  Nearly  all  of  the  rejected  offer  of 
testimony  relates  to  default  in  the  perform- 
ance of  duties  imposed  upon  the  architects 
by  the  contract,  and  certainly  it  could  not 
have  been  the  intention  of  the  parttes  to 
deliberately  enter  into  a  covenant  providing 
that  the  arbiters  should  have  the  right  to 
pass  upon  and  finally  determine  questions 
involving  their  own  failure  in  the  -pertoTja- 
ance  of  duties.  At  this  stage  of  the  case,  it 
Is  perhaps  only  necessary  to  say  that  the 
arbitration  clauses  only  refer  to  the  ques- 
tions therein  specified,  and  do  not  relate  to 
questions  concerning  the  performance,  or  fail- 
ure to  perform,  the  professional  duties  of 
the  architects.  Nor  do  we  agree  that  it  is 
absolutely  necessary  for  appellant  to  pro- 
duce a  certificate  from  the  architects  show- 
ing that  the  building  had  l)een  properly  com- 
pleted before  there  can  be  a  recovery  under 
the  circumstances  of  the  present  case.  This 
covenant  was  intended  as  a  protection  to 
the  Owners,  and,  If  the  building  had  been 
completed  by  the  contractors,  they  clearly 
bad  the  right  to  Insist  upon  it,  but  it  la 
equally  clear  that  the  owners  could  waive 


their  right  in  this  fespect  If  they  chose  to 
accept  the  building  as  completed  by  them- 
selves, took  possession  of  and  occupied  It  as 
a  completed  building,  it  ought  at  least  to  be 
for  the  Jury  to  say  whether  they  had  not 
waived  their  right  to  insist  upon  the  cer- 
tificate of  the  architects  showing  final  com- 
pletion. Indeed,  if  the  facts  warrant  It,  and 
this  we  cannot  now  determine.  It  might  be 
the  duty  of  the  court  to  say  as  a  matter  of 
law  that  the  acceptance  by  the  owners 
amounted  to  a  waiver  of  this  provision  of 
the  contract 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

(2Z1  Pa.  412) 

RICHARDS  V.  WAIiP  et  aL 

(Supreme  Court  of  Pennsylvania.    May  IS, 
1908.) 

1.  Paymewt— Pbestjmptioss— Lapbb  of  Tdck. 

A  presumption  of  payment  of  a  debt  arises 
20  years  after  it  has  become  due,  and  increases 
in  strength  each  aucceeding  year  thereafter. 

[Ed.  Note.— For  cases  in  point,' see  Cent.  Dig. 
vol.  39,  Payment,  §{  178-180.] 

2.  Same— QxTKSTiORB  tob  Cot;bt. 

Whether  the  presumption  of  payment  of  a 
debt  arising  from  lapse  of  time  is  rebutted  by  a 
given  state  of  facts  is  a  question  of  law  for  the 
•  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Payment  {  243.] 

8.   SAMB}— SuFFtCIENOT  OF  EVIOKNCK. 

The  presumption  of  payment  arising  from 
lapse  of  tune  will  prevail  until  overcome  by  di- 
rect proof  of  nonpayment,  or  of  facts  and  cir- 
cumstances from  which  nonpayment  may  be 
clearly  inferred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Payment  {  188.] 

4.  Saue. 

A  scire  facias  snr  mortgage  was  issued  in 
1903  to  collect  two  installments  of  purchase 
money  of  $933.33  each,  one  due  in  1876,  the 
othtf  in  1877.     The  mortgage  also  secured  the 

gayment  of  $1,000  on  the  death  of  a  widow  who 
ad  a  dower  interest  but  who  was  living  when 
the  scire  facias  issued.  Plaintiff  offered  evidence 
to  rebut  the  presumption  of  payment  that  in 
1880  the  mortgagor,  after  mortgagee's  death  in- 
testate, leaving  a  husband  and  children  surviving 
her,  had  asked  her  son-in-law  to  aid  him  in 
getting  her  heirs  "to  sign  off  the  back  money  due 
on  the  mortgage,"  and  had  offered  to  pay  the 
heirs  sums  of  money  amounting  to  $600,  and 
was  told  that  they  could  not  sign  off  because 
they  were  not  of  age.  Beld,  that  the  evidence 
was  insufficient  to  rebut  the  presumption  of  pay- 
ment, since  all  that  was  said  would  apply  as 
well  to  the  $1,000  which  was  then  unpaid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Payment  S  220.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Scire  facias  sur  mortgage  by  John  Rich- 
ards, administrator  of  the  estate  of  Eliza 
Balllet,  deceased,  against  Hiram  Walp  and 
others.  Plaintiff  was  nonsuited,  and,  from 
an  order  refusing  to  take  the  same  off,  ap- 
peals.   Affirmed. 

Argued  before  MITCHEI*L,  C.  J.,  and 
FELL,  MESTRBZAT,  POTTER,  and  STEW- 
ART, JJ. 
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Wm.  0.  JobHston  and  fatiies  S.  Scoatom, 
for  appellant.  J.  Q^  OrerdlBg  and  D.  L. 
Orereling,  for  appellees. 

FELL,  J.  The  qnestlon  raised  b7  this  ap- 
peal Is  wbether  the  proofa  presented  at  the 
trial  were  Boffldent  to  rebut  the  presumption 
of  payment  arising  from  the  lapse  of  time. 
The'  proceeding  was  on  a  mortgage  to  col- 
lect two  Installments  of  purchase  money  of 
$933.88  each,  one  due  In  1876  and  the  other 
In  1877.  The  mortgage  also  secured  the  pay- 
ment of  $1,000  on  the  death  of  a  widow  who 
bad  a  dower  Intei-est,  but  who  was  living 
when  the  scire  facias  Issued  in  19(3.  The 
testimony  relied  upon  to  rebut  the  presump- 
tion of  payment  was  that  in  1880  the  mort- 
gagor, after  the  death  of  the  mortgagee  in- 
testate, leaving  a  husband  and  nine  children 
surviving  her,  aefked  her  son-in-law  to  aid 
him  in  getting  her  heirs  "to  sign  off  the 
back'  money  due  on  the  mortgage,"  and  had 
offered  to  pay  the  heirs  sums  of  money 
amounting  to  $600,  and  was  told  that  they 
could  not  sign  off  because  they  were  not  of 
age.  The  learned  trial  Judge  regarded  this 
testimony  aa  insufBcient  to  show  tliat  the  in- 
stallments of  $983.33  each  were  not  paid  at 
that  tim^  Since  all  that  was  said  would  ap- 
ply as  well  to  the  $1,000  which  was  then  un- 
paid, and  a  nonsuit  was  entered.  The  debt 
sought  to  be  recovered  was  due  and  demand- 
able  2C  years  before  suit  was  brought.  The 
presumption  of  payment  arose  at  the  end  of 
20  years,  and  It  had  increased  in  strength 
each  succeeding  year  afterwards.  The  bur- 
den of  overcoming  it  was  upon  the  plaintiff, 
and.  the  sufficiency  of  the.  evidence  offered 
was  for  the  court  Reed  v.  Reed,  46  Pa.  239; 
Beale's  Executor  v.  Kirk,  84  Pa.  415.  "In  a 
case  like  this  the  defendant  stands  upon  a 
presumption  of  law,  which  is  binding  alike 
upon  the  court  and  jury  until  invalidated 
by  proof,  and  the  plaintiff  in  rebuttal  upon  a 
presumption  of  fact  only,  which  he  claims  to 
arise  out  of  the  evidence.  Whether  or  not 
the  matters  sopght  to  be  established  are  true 
is  a  question  for  the  Jury,  but  whether  the 
facts  and  circumstances  relied  on,  If  true, 
would  legitimately  give  rise  to  the  presump- 
tion of  fact  referred  to,  is  necessarily  a  ques- 
tion of  law  for  the  court."  Gregory  v.  Coin- 
monwealth,  121  Pa.  611,  15  Atl.  452,  6  Am. 
St  Rep.  804.  This  presumption  is  equal  to 
direct  proof  of  payment  (Sellers  v.  Holman, 
20  Pa.  821),  and  it  Will  prevail  imtll  over- 
come by  direct  proof  of  nonpayment  or  the 
proof  of  facts  and  circumstances  from  which 
nonpayment  may  be  clearly  inferred. 

The  plaintiff's  testimony  did  not  come  up 
to  this  standard.  The  conversation  testified 
to  was  17  years  before  suit  brought  or  a  de- 
mand of  payment  made.  The  mortgagee 
lived  on  the  farm  for  20  years,  and  tlie  mort- 
gagee and  her  children  lived  in  the  same 
neighborhood,  and  no  reason  was  shown  that 
would  account  for  a  postponement  of  pay- 
ment    The  conversation  Itself  had  greater 


application  to  the  $1,000  secured  by  the  mort- 
gage than  to  the  installments,  because  the 
amount  of  the  proposed  payment  was  near 
the  value  of  the  present  interest  of  tlie  mort- 
gagee's heirs  in  the  sum  to  he  paid  after  the 
death  of  the  widow  who  had  a  dowar  inter- 
est 
Tlie  Judgment  is  affirmed. 

(2n  Pa.  «2iD 

r£!LLBnSH  V.  EGBN. 

(Sapreme  Court  of  Pennsylvania.    May  18, 
1908.) 

1.  BVIDKNCB  —  FaBOI.   BVIDBNOX   AjTECTINa 

'Writinob. 

Where  the  language  used  in  an  instrument 
is  fairly  capable  of  but  one  construction,  the  in- 
tent of  the  maker  must  be  gathered  therefrom, 
and  resort  cannot  be  had  to  extrinsic  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  SS  2066-2&84.] 

2.  Wills  —  Conveyances     DisiiNQinsHED 
PBOU  Otrbb  Tbakbactions. 

A  husband  by  an  inatrument  ftvled  an  "In- 
denture" granted  and  conveyed  to  his  wife  land 
described.  Following  the  description  were  the 
words:  "The  full  intent  and  meaning  of  this 
'conveyance  is  that  the  party  of  the  second  part 
•hall  enjoy  said  property  for  and  during  the 
term  of  her  natural  life.  Said  life  estate  to 
take  effect  upon  the  death  of  the  grantor  herein, 
and  the  remainder  to  go  to  the  children  of  the 
said  parties  of  the  first  and  second  part"  Held, 
that  the  instrument  was  a  deed,  and,  over  any 
technical  objection  that  no  present  estate  passed 
from  the  grantor,  the  deed  would  be  good  as  a 
covenant  to  stand  seised. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49^  Wills,  »  208,  209.] 

Appeal  from  Court  of  Common  Fleas,  Lu- 
zerne County. 

Case  stated  to  determine  the  marketable 
title  to  real  estate  by  Justus  Fellbush  against 
William  F.  Egcn.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

From  the  record  it  appeared  that  the  de- 
fendant objected  to  the  title  because  of  a 
recorded  paper,  the  material  portions  of 
which    were    as    follows:   "This    indenture 

made  the day  of  December,  1901,  hi 

the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  one  between  Justus  Fellbush,  of  the 
city  of  WIlkes-Barre,  Luzerne  county,  Fenna., 
of  the  first  part  and  Frances  Fellbush,  his 
wife,  of  the  same  place,  on  the  condition  and 
stipulation  below  referred  to,  of  the  second 
part  witnesseth:  That  the  said  party  of  the 
first  part  for  and  in  consideration  of  the  sum 
of  one  dollar  and  other  good  and  valuable 
considerations,  said  one  dollar  being  lawful 
money  of  the  United  States  of  America,  well 
and  truly  paid  by  the  said  parties  of  the 
second  part  to  the  said  party  of  the  first  part, 
at  and  before  the  ensealing  and  delivery  of 
these  presents,  the  Receipt  whereof  is  here- 
by acknowledged,  has  granted,  bargained, 
sold,  aliened,  enfeoffed,  released,  conveyed 
and  confirmed  by  these  presents,  doth  grant, 
bargain,  sell,  alien,  enfeoff,  release,  convey 
and  confirm,  unto  the  said  parties  of  the  sec- 
ond part  the  surface  and  right  of  soil  only 
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of  and  to  the  foDowlng  lot,  piece  or  parcel  of 
land,  Bftuate,  lying  and  being  In  the  city  of 
Wilkes-Barre,  Luzerne  county,  Pa.,  bounded 
and  described  as  follows :  •  •  •  The  full 
Intent  and  meaning  of  this  conveyance  is  that 
Frances  Fellbush  shall  enjoy  said  property 
for  and  during  the  term  of  her  natural  life, 
said  life  estate  to  take  effect  upon  the  death 
of  the  said  Fellbush— the  grantor  herein  and 
the  remainder  to  go  to  the  children  of  the 
said  Justus  and  Frances  Fellbush.  Together 
with  all  and  singular  the  buildings,  Improve- 
ments, -woods,  ways,  rights,  liberties,  privi- 
leges, hereditaments  and  appurtenances  to 
the  same  belonging,  or  in  any  wise  appertain- 
ing, and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues  and 
profits  thereof,  and  also  all  the  estate,  right, 
title,  Interest,  property,  possession,  claim,  and 
demand  whatsoever,  both  In  law  and  equity, 
of  the  said  party  of  the  first  part,  or,  in  and 
to,  the  said  premises  with  the  appurtenances, 
excepting  and  reserving,  however,  as  afore- 
said. To  have  ^nd  to  hold  the  said  described 
surface,  hereditaments  and  premises  hereby 
granted  and  released,  or  mentioned  and  In- 
tended so  to  be,  with  the  appurtenances,  as 
herein  stipulated  unto  the  said  party  of  the 
second  part,  to  the  only,  proper  use,  benefit 
and  behoof  of  the  said  party  of  the  second 
part,  excepting  and  reserving,  however,  as 
aforesaid.  And  the  said  Justus  Fellbush  and 
his  heirs,  executors,  and  administrators,  doth 
by  these  presents,  covenant,  grant,  and  agree 
to  and  with  the  said  party  of  the  second  part, 
that  he.  the  said  Justus  Fellbush,  and  his 
heirs,  all  and  singular,  the  hereditamehts  and 
premises  hereinbefore  described  and  granted, 
or  mentioned,  and  intended  so  to  be,  with  the 
appurtenances,  unto  the  said  party  of  the 
second  part,  against  him  the  said  Justus  Fell- 
bush and  his  heirs,  and  against  all  and  every 
other  person  or  persons,  whomsoever,  lawful- 
ly claiming  or  to  claim  the  same  or  any  part 
thereof,  subject  to  the  reservations  herein 
before  set  forth  shall  and  will  warrant  and 
forever  defend.  In  witness  whereof,  the  said 
part  of  the  first  part  to  these  pre^e&ts  here- 
unto set  my  hand  and  seal.  Dated  the  day 
and  year  first  aiwve  written.  Justus  Fell- 
bush.    [Seal.]" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ, 

W.  Alfred  Valentine  and  O.  Fred  Lazams, 
for  appellant 

PER  CURIAM.  This  case  Is  clearly  ruled 
by  Fellbush  v.  Fellbush,  216  Pa.  141,  65  Atl. 
28.  It  was  there  held  that  the  Instrument  in 
question  is  a  deed.  It  is  unquestionably  a 
deed  In  form,  and  where  the  language  used 
Is  fairly  capable  of  only  one  construction,  as 
It  is  here,  the  intent  of  the  maker  must  be 
gathered  from  his  language.  It  Is  somettmes 
said  that  the  question  is  not  what  he  may 
have  meant,  but  what  is  the  meaning  of  bis 
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words,  a  most  unfortunate  form  of  expres- 
sion, for  the  construction  must  always  be  &&■ 
cording  to  his  actual  intent,  whatever  the 
words  used,  but,  where  the  meaning  of  his 
words  is  clear,  his  intent  is  to  be  gathered 
solely  from  them.  It  Is  only  where  his  words 
are  ambiguous  to  the  extent  of  being  capable 
of  more  than  (toe  construction  that  resort  can 
be  had  to  other  evidence  dehors  the  instru- 
ment to  discover  his  Intent.  In  216  Pa.  141, 
65  Atl.  28,  it  was  clearly  held  that  the  Instru- 
ment is  a  deed,  and,  even  conceding  (what  Is 
not  an  allowable  concession)  that  it  was  ca- 
pable of  more  than  one  construction,  there 
was  no  evidence  dehors  to  rebut  the  prima 
facie  character. 

As  to  the  technical  objection  that  no  pres- 
ent 'estate  passed  from  the  grantor,  even  If 
that  were  of  more  weight  than  it  la,  the  deed 
would  be  good  as  a  covenant  to  stand  seised. 

Judgment  aflSrmed. 


(221  Pa.  4U) 

LAZARUS  et  al.   v.  LEHIGH  k  WILKES- 
BARRE  COAL  CO. 

(Sapreme  Oonrt  of  Pennsylvania.    May  18, 
190a) 

AOCOURT — ^BqiHTT— JUKIBDlCnOK— BXISIBNOE 
OT  BSMKDT  AT  LAW  AND  EFFECT. 

Equity  is  without  jurisdiction  of  a  bill  to 
compel  an  accounting  for  royalties  for  coal 
mined,  where  defendants  deny  complainants'  ti- 
tle to  tlie  land  under  which  the  coal  was  mined, 
as  sn  accounting  cannot  be  demanded  until  com- 
plamants  have  established  their  right  at  law. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Bill  for  an  Injunction  and  for  an  account 
by  George  Lazarus  and  others  against  the 
Lehigh  &  Wilkes-Barre  Coal  Company.  De- 
cree for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

Argu^  before  MITCHELL,  C  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

W.  Alfred  Valentine  and  G.  Fred  Lazarus, 
for  appellahta.  A.  H.  McGlintock,  Arthur 
Htllman,  and  Heniy  W.  Palmer,  for  appellee. 

FELL,  J.  It  was  averred  in  the  bill  filed 
that  the  plaintiffs'  predecessors  in  title  in 
1871  leased  to  parties  whose  rights  have  t>e- 
come  vested  In  the  defendant  all  the  coal  un- 
der 225  acres  of  land  described,  with  the 
right  to  mine  and  remove  the  same ;  that  the 
agreement  provided  that  a  fixed  royalty 
should  be  paid  for  all  coal  mined  that  would 
pass  over  a  screen  of  five-eighths  of  an  inch 
mesh;  and  that,  in  violation  of  the  agree- 
ment, the  defendant  was  using  screens  of  a 
larger  mesh,  which  decreased  the  amount  of 
coal  for  which  a  royalty  was  to  be  paid  under 
the  agreement;  that  included  la  the  lease 
were  two  acres  and  143  perches  from  which 
the  defendant  was  mining  coal  for  which 
they  refused  to  account  The  prayers  were 
for  an  Injunction  to  compel  the  use  of  a 
screen  of  five-eighths  of  an  inch  mesh,  for  an 
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account  for  royalties  for  coal  that  woald 
have  passed  over  a  screen  of  fiTe-elgbths  of 
an  inch  mesb,  and  for  an  account  for  the  coal 
mined  from  the  2  acres  and  14S  perches. 

Before  the  hearing  of  the  case  the  parties 
adjusted  all  matters  relating  to  the  use  of  a 
larger  mesh,  and  by  agreement  filed  they 
were  withdrawn  from  the  consideration  of 
the  court.  The  only  matter  In  controversy 
remaining  was  the  plaintiffs'  right  to  royal- 
ties for  coal  mined  from  the  2  acres  and  143 
perches.  The  answer  denied  that  the  plain- 
tiffs owned  this  land,  and  denied  their  right 
to  maintain  a  proceeding  In  equity  or  to 
ask  for  an  accounting  until  they  had  estab- 
lished their  right  at  law.  The  only  question 
remaining  was  as  to  the  ownership  of  the 
land  in  dispute.  All  other  subjects  off  con- 
troversy mentioned  In  the  bill  had  been  with- 
drawn, and  were  out  of  the  case  as  fully  as 
if  they  had  been  eliminated  by  an  amend- 
ment or  had  never  been  In  It  At  the  hear- 
ing the  defendant  set  up  a  title  which  had 
become  vested  In  It  by  a  chain  of  conveyan- 
ces, orphans'  court  proceedings,  and  by  pos- 
session and  recognition  by  the  plaintiffs' 
predecessors  In  title.  The  learned  Judge 
found  that  the  agreement  of  1871,  although 
termed  a  lease,  was  a  sale  of  the  coal,  and 
that  there  was  a  disputed  question  as  to  the 
title  to,  the  land  In  controversy  which  a  court 
of  equity  was  without  Jurisdiction  to  deter- 
mine. 

The  appellants'  contention  was  based  on 
the  assumption  that  the  agreement  of  1871 
create  the  relation  of  landlord  and  tenant, 
and  that  the  defendant  In  possession  as  ten- 
ant could  not  dispute  Its  landlord's  title. 
While  the  rules  applicable  to  sales  are  not  to 
be  applied  Indiscriminately  to  all  conveyances 
of  the  right  to  mine  and  remove  all  the  coal 
in  a  given  tract  of  land  (Denniston  T.  Had- 
dock, 200  Pa.  426,  50  Atl.  197),  the  construc- 
tion to  be  placed  on  the  agreement  of  1871, 
on  which  the  plaintiffs'  claim  is  based,  has 
been  settled  by  decision.  It  was  before  tbls 
court  on  the  appeal  in  Lazarus'  Estate,  145 
Pa.  1,  23  Atl.  372,  and  It  was  held  that,  al- 
though in  form  a  lease  for  90  years,  it  was  a 
grant  of  an  Interest  in  the  land  Itself;  not 
a  mere  license  to  take  the  coal  but  a  sale  of 
It,  conditioned  on  its  being  removed  in  ttae 
time  specified. 

The  decree  is  affirmed  at  the  cost  of  the 
appellants. 

<221  Pa.  481) 

PENNSYLVANIA  R.  CO.  t.  SOUTHWEST- 
ERN ST.  RY.  CO. 

(Supreme  Court  of  Pennsylvania.    May  25, 
1908.) 

iNDEMNITT— BBEACH  OF  OONTBACT— RECOVEBT 

OF  Damages  Paid. 
In  an  action  by  a  steam  railway  company 

against  a  street  railwav  company  to  recover  the 
amount  of  damages  plaintiff  was  compelled  to 
pay  because  of  a  collision  between  one  of  plain- 
tin's  trains  and  a  wrecking  car  of  the  defendant 
on  which  the  injured  persona  were  riding,  the 


statement  of  claim  set  forth  a  contract  between 
the  two  companies  as  to  the  crossing,  and  alleged 
that  the  accident  was  caused  by  a  violation  of 
defendant's  agreement  as  to  stopping  the  car 
before  crossing.  Defendant  in  its  affidavit  of 
defense  averred  that  the  car  waa  run  in  a  prop- 
er manner  and  had  stopped  at  the  crossing,  and 
that  the  provision  of  the  contract  as  to  the  di- 
rection of  the  running  of  can  did  not  apply  to  a 
wrecking  car.  Held,  that  the  affidavit  of  de- 
fense was  sufficient. 

Appeal  from  Court  of  Oommon  Pleafl^  Pbll- 
adelphla  County. 

Action  by  the  Pennsylvania  Railroad  Com- 
pany against  the  Southwestern  Street  Rail- 
way Company.  £'rom  an  order  dischar- 
ging rule  for  Judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  G.  3^  and 
MESTREZAT,  POTTER,  ELKIN.  and 
STEWART,  JJ. 

E.  J.  Sellers,  for  appellant  John  O.  Bdl. 
for  appellee. 

STEWART,  J.  This  appeal  la  from  an 
order  of  court  discharging  a  rule  for  Judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense. The  action  was  brought  to  recoup 
from  the  defendant  company  damages  which 
had  been  recovered  against  the  plaintiff  com- 
pany by  certain  parties  for  injuries  sustain- 
ed in  a  collision  at  a  grade  crossing;  the 
plaintiff  contending  that  the  collision  was 
In  consequence  of  a  violation  by  the  de- 
fendant company  of  the  terms  of  an  agree- 
ment under  which  It  was  permitted  to  main- 
tain and  use  the  crossing.  By  this  same 
agreement,  the  defendant  company  under- 
took to  Indemnify  and  save  harmless  the 
plaintiff  from  and  against  all  loss  or  dam- 
age which  might  be  imposed  upon  or  recover- 
ed agrainst  It  In  consequence  of  any  negli- 
gence on  the  part  of  the  defendant  company 
in  the  use  of  said  crossing,  or  failure  on  its 
part  to  use  the  same  in  the  way  stipulated 
and  provided  for  In  the  agreement  The  par- 
ties injured  in  the  collision,  and  who  recover- 
ed against  the  plaintiff  company,  were  at 
the  time  of  the  accident  rldhig  In  what  la 
known  as  a  "wreckage"  or  repair  car  of  the 
street  railway  company.  As  the  car  was 
moving  upon  and  over  the  grade  crossing. 
It  was  run  into  by  an  engine  on  plaintiff's 
road.  The  statement  of  claim  filed  In  the 
case  sets  out  the  agreement  between  the 
two  companies  with  respect  to  the  construc- 
tion, maintenance,  and  manner  of  use  of  the 
crossing,  and  avers  two  distinct  breaches  of 
the  agreement  by  the  defendant  company, 
from  which  it  is  claimed  the  accident  resnlt- 
«d.  The  line  of  road  of  the  defendant  com- 
pany is  composed  of  two  parallel  tracks. 
These  are  so  operated  that  the  cars  employed 
in  passenger  travel  moving  eastward  pro- 
ceed on  the  southern  track,  and  those  moving 
westward  on  the  northern.  The  derailing 
switch  placed  at  the  approaches  to  the  rail- 
road tracks  at  either  side  are  effective  as 
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tUs  order  of  movemoitt  ot  cars  Is  obsenred. 
A  car  moving  eastward  on  the  northern  track 
wonid  have  no  Interruption  at  the  grade 
crossing  by  reason  of  the  switch  at  that 
point.  In  this  particular  Instance  the  car 
that  was  stmck.  by  the  passing  engine  was 
moylng  eastward  on  the  northern  track,  and 
this  the  plalntlfC  avers  was  a  distinct  breach 
ot  the  agreement  between  the  two  compa- 
nies. The  agreement  also  provided  that  the 
defendant  company  would  cause  each  and 
every  car  on  its  railway  when  approaching 
the  crossing  to  be  stopped  at  a  safe  distance 
therefrom,  and  not  permit  them  to  cross  un- 
til the  track  should  be  free  from  passing 
or  approaching  engines,  cars,  or  trains,  etc 
The  statement  avers,  as  another  distinct 
brea<^  that  the  defoidant  failed  on  this 
occasion  to  stop  the  car  at  a  safe  distance 
from  the  crossing  before  moving  forward 
upon  the  tracks.  The  affidavit  of  defense 
admits  the  agreement  between  the  two  com- 
panies, but  denies  any  and  all  liability  on  its 
part  thereimder  for  any  damages  resulting 
from  this  particular  occurrence.  It  contains 
a  iK>sitiye  and  q)ecific  denial  of  the  aver- 
ment that  its  car  was  not  stopped  at  a  safe 
distance  from  the  crossing  before  the  cross- 
ing was  attempted,  and  asserts  that  the  car 
was  broaght  to  a  full  stop  at  a  proper  and 
safe  distance;  that  the  safety  gates  at  that 
point  operated  by  the  plaintiff  were  negli- 
gently raised  and  opened,  admitting  defend- 
ant's car  to  the  crossing;  and  that  defend- 
ant's employs  in  charge  of  the  car,  after  look- 
ing carefully  forward  to  see  whether  the 
trade  was  clear,  was  proceeding,  with  due 
care  and  caution  to  cross,  when  his  car  was 
suddenly  struck  by  the  engine  of  the  plain- 
tiff which  had  given  no  signal  or  warning, 
and  was  without  a  headlight  As  to  the 
other  alleged  breach,  the  affidavit  admits  that 
it  was  defendant's  custom  to  run  the  cars 
employing  the  same  track  In  the  same  direc- 
tion, but  asserts  that  this  order  was  not  re- 
quired by  the  agreement  between  the  com- 
panies, but  was  adopted  for  defendant's 
own  convenience.  It  denies  that  any  such 
custom  had  been  observed  by  it  with  respect 
to  its  repair  or  wreckage  cars,  and  asserts 
that  it  had  always  been  its  custom,  before 
and  since  the  agreement,  to  run  and  operate 
such  cars  in  any  direction  and  to  any  point 
when  and  wherever  the  same  were  needed, 
of  which  fact  the  plaintiff  had  full  knowl- 
edge. It  further  denies  that  It  was  ever 
contemplated  or  intended  by  the  parties  to 
the  agreement,  or  that  It  Is  within  the  pur- 
view or  meaning  of  the  agreement,  that  the 
direction  and  movement  of  the  defendant's 
wreckage  or  repair  cars  should  be  controlled 
or  governed  by  the  agreement,  and  asserts 
that  the  agreement  In  this  regard  had  rela- 
tion only  to  the  direction  and  movement  of 
defendant's  passenger  cars. 

It  is  quite  manifest,  as  contended  for 
by  appellant's  counsel,  that  had  the  car  been 
on  the  other  track  the  accident  would  not 


have  occurred.  The  derailing  switch  Jt 
would  have  there  encountered  would  have 
prevented  any  collision.  But  that  is  a  dr- 
comstance  not  to  be  considered  In  this  con- 
nection. The  plaintiff's  action  is  founded  on 
a  breach  of  the  agreement,  not  on  defendant's 
negligence  as  a  thing  apart  Does  or  does 
not  the  agreement  between  the  companies 
require  the  street  railway  company  to  reg- 
ulate the  movement  of  all  of  its  cars,  inclnd- 
Ing  Its  wreckage  and  repair  cars,  so  that 
all,  without  exception,  should  be  controlled 
at  the  crossing  by  the  derailing  switch?  If 
It  does,  then  a  breach  having  been  averred 
in  this  regard  and  there  being  no  denial 
of  the  fact  constitnting  such  breach  in  the 
affidavit  the  plaintiff  would  l>e  entitled  to 
Judgment  But  the  defendant  denies  that 
the  provision  in  the  agreement  relating  to 
the  use  of  the  derailing  switch  applies*  to 
the  movement  of  its  wreckage  and  repair 
cars,  and  asserts  that  It  extends  only  to  the 
movement  of  passenger  cars.  Here  Is  an 
issue  squarely  raised.  What  Is  included  in 
the  subject-matter  of  the  agreement — all  of 
the  defendant's  cars,  or  only  some  of  them? 
Were  this  an  attempt  to  contradict  or  vary 
the  written  agreement,  a  serious  objection 
might  be  urged  to  the  affidavit  of  defense; 
but  it  is  not  It  is  always  competent  to  ex- 
plain and  define  the  subject  of  a  written 
agreement  Bamhart  v.  Riddle,  29  Pa.  92; 
Centenary  M.  E.  Church  v.  Clime,  116  Pa. 
146,  9  AtL  163.  A  construction  of  the  agree- 
ment that  would  except  wreckage  cars  from 
the  switch  regulation  could  not  be  said  to  nul- 
lify any  of  Its  terms,  or  contradict  any  part 
of  the  writing,  since  the  agreement  contains 
no  express  reference  to  such  cars,  nor  are 
they  necessarily  included  In  the  terms  used. 
In  view  of  what  is  set  up  in  the  affidavit  as 
supporting  the  defendant's  contention  in  this 
regard,  what  the  agreement  includes  becomes 
a  question  for  the  Jury  to  decide.  The  trav- 
erse in  the  affidavit  Is  quite  sufficient  with 
respect  to  both  of  the  alleged  breaches  of 
the  agreement  to  carry  the  case  to  the  Jury. 
The  order  of  the  court  discharging  the 
role  is  affirmed. 


(221  Pa.  E03) 
BILLIARD  et  al.  v.  STERLINGWORTH  RY. 
SUPPLY  CO.    (COOLBAUGH. 
Intervener.) 

(Supreme  Court  of  Pennsylvania.    May  25, 
190S.) 

1.  Recbivebs— Rehovai.. 

The  court  has  power  to  remove  a  receiver 
where  be  is  not  impartial  as  between  the  parties 
to  the  action. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  42,  Receivers,  SS  109-111.] 

2.  Affeaz  and  Erbob— Review— Disgbetion 

of  COtJBT. 

The  appellate  court  will  not  review  the  ex- 
ercise of  toe  power  of  the  trial  court  on  a  mo- 
tion to  remove  a  receiver  where  there  lias  been 
no  abuse  of  discretion. 
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3.  Saub— Remotal  of  Esceiybb— RErusAifc 

The  refusal  to  remove  a  receiver  o£  a  cor- 
Tioration  will  not  be  reversed  on  appeal,  where 
an  application  is  soon  to  be  made  for  a  termina- 
tion of  the  receivership,  and  the  matters  com- 
plained of  could  be  remedied  by  snrcharyi^g  the 
receiver  on  his  final  accounting. 

Appeal  from  Court  of  Common  Pleas, 
Kortbampton  Connty. 

Aotk>n  by  CllnfaHi  Hllliard  and  others 
against  the  Sterllngworth  Railway  Supply 
Company  and  I*.  W.  Ooolbangh,  intervener. 
From  a  decree  discharging  rule  to  remoye 
«  receiver,  defendant  appeals.     Affirmed. 

Argued  before  FEL/L,  BROWN,  MEiSTRS>- 
ZAT,  POTTER,  and  KLKIN,  JJ. 

Samuel  Scovllle,  Jr.,  Franlt  Reeder,  and 
Charles  H.  Edmunds,  for  appellant  F.  W. 
Bdgar  and  H.  J.  Steele,  for  appellees. 

tOTTBR,  J.  Appellant  in  this  case  has 
failed  to  print  the  docket  entries  in  the  court 
l>elow,  but  we  find  from  the  paper  book  of 
the  appellee  that  on  February  12,  1907,  a 
bill  in  equity  was  filed  by  Clinton  Hllliard 
et  al.  against  the  Sterllngworth  Railway 
Supply  Company,  a  corporation.  On  the 
fame  day  the  court  appointed  William  J. 
Kuebler  receiver  of  the  defendant  corpora- 
tion, and  the  bond  of  the  receiver  was  ap- 
proved and  filed.  On  February  18,  1907,  F. 
W.  Coolbaugb,  the  present  appellant,  asked 
leave  to  Intervene,  and  on  March  18,  1907, 
lie  filed  a  petition,  in  which  he  was  Joined 
by  other  stockholdere,  asking  the  court  to 
'dissolve  the  receivership.  Hearing  upon  the 
motion  to  dissolve  was  postponed  from  time 
to  time,  and  it  does  not  appear  that  It  was 
,ever  argued  or  disposed  of.  On  November  9, 
1907,  the  court  authorized  a  sale  by  the  re- 
ceiver, for  the  sum  of  $10,260  cash,  of  the 
machinery,  tools,  appurtenances,  and  materi- 
als of  the  defendant  company,  which  were 
contained  in  the  rolling  mill  and  car  shop 
departments  of  the  Sterllngworth  plant  at 
Easton,  Pa.,  and  directed  that  the  proceeds 
-of  Bucb  sale  should  be  applied  to  the  payment 
■of  certain  mortgage  bonds  of  the  company 
owned  by  the  receiver  in  his  individual  right 
•On  December  8,  1907,  P.  W.  Coolbaugh  peti- 
tioned the  court  to  vacate  the  order  of  sale 
made  upon  November  9th  preceding,  and, 
further,  asked  that  the  receiver  be  restrained 
from  selling  or  removing  any  part  of  the 
j>roperty  of  the  company  from  its  premises; 
and  also  asked  for  the  removal  of  William 
J.  Kuebler  from  the  office  of  receiver.  In 
response  to  this  petition  rules  were  granted 
upon  the  receiver  to  show  cause.  An  ansWer 
was  filed  to  the  petition  by  the  receiver,  and 
on  January  13,  1908,  both  rules  were  dis- 
charged. The  present  appeal  is  taken  by 
F.  W.  Coolbaugh  from  the  order  of  the  court 
below,  discharging  the  rule  for  the  removal  of 
the  receiver,  and  dismissing  the  petition  of 
appellant 

It  appears  from  the  opinion  of  the  court 
l>elow  that  a  hearing  was  begun  on  December 


23,  1907,  when  petitioners  filed  an  amended 
petition,  and  that  defendants  moved  the 
court  to  discbarge  tbe  rules  upon  the  ground 
of  the  insufficiency  of  the  petition,  and  that 
tbe  order  of  January  18,  1908,  from  which 
tbls  appeal  la  taken,  was  based  solely  upon 
tbe  Insufficiency  of  the  petition,  which  tbe 
court  considered  as  amended.  Tba  petitioners 
alleged  that  'Kuebler  was  appointed  as  re- 
ceiver,  without  notice;  that  be  had  no  ex- 
perlence  whicb  would  qualify  him  pn^)erly 
to  discharge  tbe  duties  of  receiver,  and  tbat 
be  was  not  an  impartial  person;  that;  after 
his  appointment,  he  purchased  most  of  tbe 
bond  issue  of  tbe  corporation  at  a  price  be- 
low par,  and  then  sold  tbe  equipment  of  tbe 
rolling  mill  and  machine  shop  at  a  small  frac- 
tion of  Its  value,  and  applied  tbe  proceeds 
to  the  payment  of  the  bonds  at  par  and  ac- 
crued interest  Tbe  conclusion  of  the  court 
as  set  forth  in  its  opinion,  is  as  follows:  "We 
have  considered  the  matters  in  tbe  petition 
as  if  no  answer  had  been  filed.  This  pro- 
ceeding Is  not  one  between  parties.  It  is 
addressed  to  the  sound  discretion  of  tbe 
conrt,  and  affects  an  officer  of  tbe  court  in  bis 
conduct  of  tbe  business  in  the  charge  of  the 
court  He  ou^t  not  to  be  compelled  to  an- 
swer matters  done  under  decrees  of  tbe  court 
unless  specific  charges  of  fraud  are  made. 
Matters  alleging  Individual  profit  can  be 
heard  upon  final  settlement  of  bis  account 
We  bave  also  considered  the  fact  tbat  it  was 
stated  that  tbe  annual  election  of  officers  of 
this  company  occurs  this  month,  and  tbat  an 
application  would  probably  be  made  to  take 
this  corporation  out  of  the  hands  of  the  court 
shortly  thereafter.  As  a  general  rale,  an  of- 
ficer of  a  corporation  ought  never  to  be  ap- 
pointed as  a  receiver.  We  were  of  the  im- 
pression at  the  time  of  the  appointment  of 
this  receiver  that  as  between  the  two  con- 
tending factions  he  was  an  indifferent  party, 
and  be  was  also  appointed  because  of  bis 
well-known  financial  responsibiIi<ty  and  abili- 
ty to  secure  funds  upon  his  personal  credit 
to  operate  the  plant" 

It  goes  without  saying  tbat  a  receiver,  who 
is  the  officer  of  the  court  and  whose  actions 
are  under  Its  control,  ought  to  be  disinterest- 
ed, unbiased,  and  impartial  as  between  tbe 
parties ;  and,  where  any  breach  of  propriety 
in  any  such  respect  occurs,  it  is  the  duty  of 
the  court  to  remove  the  receiver  and  substi- 
tute another.  But  in  tbe  exercise  of  this 
power  the  court  must  be  guided  by  sound 
discretion  under  the  circumstances  of  tbe 
particular  case.  No  definite  rule  can  be 
framed,  but  the  power  of  removal  is  to  be 
exercised  under  the  broad  discretionary  Ju- 
risdiction of  a  court  of  equity.  In  setting 
forth  the  controlling  principle,  the  text-book 
writers  say:  "It  has  been  held  that  the  re- 
moval or  discbarge  of  a  receiver  rests  within 
the  discretion  of  the  court  The  discretion 
of  the  court  referred  to,  however,  is  not  an 
arbitrary  or  capricious  discretion,  but  a  law- 
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fUl  and  reasonable  discretion."  2S  Am.  & 
Bng.  Encyc.  of  Law  (2d  TEA.)  1128.  And,  since 
the  propriety  of  remoTlns  a  receiver  la  a 
question  for  the  sound  discretion  of  the  conrt. 
Its  decision  In  this  respect  will  not  ordinarily 
be  subject  to  review.  Thus  In  Alderson  on 
Beoelvers,  8  S40,  It  la  said:  "Inasmuoh  as  the 
appointment  of  a  receiver  are  matters  which 
rest  essentially  In  the  discretion  of  the  conrt, 
It  Is  a  general  mle  that  a  eourt  of  appeal 
will  not  review  questions  which  have  been 
passed  upon  by  a  lower  court  In  relation 
thereto,  and  the  rule  is  the  same  whether 
the  one  party  or  the  other — tbe  party  of  the 
receiver  or  the  party  opposed — attempts  to 
prosecute  the  appeal."  In  Milwaukee '  & 
Minnesota  B.  R.  Co.  v.  Soutter,  69  0.  S. 
440,  17  L.  Ed.  860,  It  was  held  that  the  re- 
moval er  appointment  of  a  receiver  rested 
In  the  sound  discretion  of  the  court,  and  was 
not  revlsable  on  appeal.  But  In  a  later  ap- 
peal In  the  same  case,  69  U.  'S.  610,  17  L.  Bd. 
900,  it  was  held  that,  while  the  appointment 
or  discharge  of  a  receiver  Is  ordinarily  mat- 
ter recrting  wholly  within  the  discretion  of 
the  court  below.  It  Is  not  always  and  ab- 
solutely so.  In  that  case,  however,  the  ques- 
tion was  not  as  to  the  removal  of  the  re- 
ceiver for  cause,  but  as  to  his  discharge  on 
the  ground  that  the  purpose  of  the  receiver- 
ship had  been  accomplished.  An  order  dis- 
missing an  application  for  his  discharge  was 
reversed  and  the  discharge  was  ordered,  up- 
on compliance  by  the  petitioners  with  certain 
requirements.  In  Mlsselwltz  Lunacy  Case, 
177  Pa.  359,  35  Atl.  722,  the  appeal  was  from 
a  decree  appointing  a  receiver  pendente  lite 
over  the  property  of  an  alle;ged  lunatic.  The 
decree  was  affirmed,  and  this  court  said 
(page  362  of  177  Pa.,  page  723  of  35  Atl.): 
"The  appointment  of  such  temporary  custodi- 
an or  receiver  pendente  lite,  to  prevent  mis- 
management or  waste  of  the  alleged  lunatic's 
property,  etc.,  rests  in  the  sound  discretion 
of  the  court  in  which  the  inquiry  Is  pend- 
ing; and  It  requires  a  dear  case  of  abuse 
of  that  discretion  to  Justify  the  Interpositloa 
of  an  appellate  court". 

We  have  no  doubt  whatever  bat  that.  If  a 
proi)er  case  for  its  exercise  be  made  out,  it 
is  the  right  and  duty  of  an  appellate  court 
to  review 'the  Judgment  of  the  court  below, 
as  to  tbe  removal  or  discharge  of  a  receiver. 
Bnt  we  are  equally  clear  that  this  duty  Is 
one  to  be  exercised  only  in  cases  showing 
a  manifest  abuse  of  discretion.  The  applica- 
tion here  was  for  the  removal  of  the  re- 
ceiver. Tbe  request  was  refused  by  the  court 
below,  partly  on  the  ground  that  an  applica- 
tion was  soon  to  be  made  for  a  termination 
of  tbe  receivership.  This  was  in  itself  sufla- 
dent  to  Justify  tbe  court  in  exercising  its 
discretion  as  it  did.  In  view  of  the  probable 
speedy  end  to  the  receivership,  the  removal 
sought  would  have  been  useless,  and  would 
have  Involved  tbe  additional  expense  of  a 
new  appointment  for  a  short  time  only.    The 


court  also  based  Iti  dieolalon  on  tbe  ground 
that  the  allegations  of  the  petition  were  not 
sufficiently  specific,  with  the  exception  of 
those  relating  to  the  sale  of  the  machinery 
by  the  receiver  and  the  application  of  the 
purchase  money  to  the  payment  of  the  bonds 
held  by  him.  In  so  far  as  the  sale  is  con- 
cerned, it  appears  that  it  was  made  by  the 
order  of  the  court,  after  due  investigation 
Into  the  facts  and  drcnmstances  bearing 
thereon.  If  there  be  any  question  of  sur- 
charge as  to  the  receiver,  that  may  come  up 
on  the  filing  of  his  account  on  the  termina- 
tion of  the  receivership,  and  Is  not  to  be  con- 
sidered on  this  appeal. 

The  asslgimients  of  error  are  overruled, 
and  the  appeal  li  dismissed,  at  the  coat  of 
appellant 


(221  Pa.  tfO) 
HANLON  at  aL  y.  lX^lQ^  VALLEY  B.  CO. 
(Sapreua   Court   of   P^naylvania.      May    25, 

lUlUtOADB  — AOOIDKIIT  AI  CBOBSIKa  —  QUKS- 
TION  TOR  JUBY. 

In  an  action  for  Injuries  to  a  traveler  at 
a  railroad  crossing,  the  question  of  the  neg- 
ligence of  defendant  Md  for  the  Jury. 

[Eld.  Note.— For  cases  in  point.  «ee  Cent  Dig. 
vol.  41,  Bailroads,   U  llfi2-lldZ] 

Appeiil  from  Court  of  Common  Pleaa,  La- 
seme  (bounty. 

Action  by  Mary  Hanlon  and  John  3,  Han- 
Ion  against  the  Lehigh  Valley  Sailroad  Com- 
pany. Judgment  for  plaintUFs,  and  defendant 
appeals.    Affirmed. 

Argued  before  MITCHELL^  O.  J.,  and 
FELL,  MESTBEZAT,  POTTEB,  and  STSm- 
ART,  JJ. 

J.  B.  Woodward,  for  appellant  M.  H.  Mc- 
Anlff,  for  appellees. 

FELL,  J.  The  plaintiff  was  injured  ft  a 
grade  crossing  of  the  defendant's  road  under 
the  following  circumstances,  as  shown  by  her 
testimony  and  that  of  her  witnesses:  When 
she  reached  the  crossing,  at  which  there  were 
two  tracks,  a  train  was  passing  east  on  the 
track  farther' from  her,  and  a  train  not  then 
in  view  was  approaching  tbe  crossing  from 
the  east  on  the  nearer  track.  Because  of  a 
carve  in  the  tracks,  a  view  of  the  approadi- 
Ing  train  was  cut  off  beyond  the  distance  of 
500  feet  by  the  east-ibound  train  and  by  a  tree 
and  a  bam  that  were  near  the  tracks.  She 
stood  15  feet  from  the  crossing  until  the  east- 
tmund  train  had  passed  and  Its  last  car  was 
600  feet  from  her,  and  then  listened  for  a 
train  and.  looked  up  and  down  the  tracks  and 
found  them  clear.  She  continued  to  watch  as 
she  approached  the  crossing,  but  to  what 
point  was  not  shown.  At  the  edge  of  the 
first  rail  her  foot  struck  a  plank,  which  was 
raised  out  of  place  or  from  the  side  of  which 
the  earth  had  been  washed,  and  she  dropped 
a  package  she  was  carrying  and  almost  fell 
on  the  ralL    She  was  struck  after  she  had 
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crossed  the  track  by  the  crossbeam  of  the  en- 
gine, which  was  running  80  or  40  miles  an 
hour  and  of  the  approach  of  which  no  notice 
was  given  until  an  Instant  before  the  acd- 
dent 

This  testimony  required  the  submission  of 
the  case  to  the  jury.  It  tended  to  establish 
negligence  on  the  part  of  the  engineer  and 
care  by  the  plaintlfC.  Before  starting  to  cross 
from  a  point  15  feet  from  the  tracks,  where 
she  could  see  600  feet,  she  looked  and  listen- 
ed for  a  train  and  continued  to  watch  for  it 
as  she  walked  towards  the  track.  When  she 
committed  herself  to  the  act  of  crossing,  she 
was  very  near  the  track,  which  was  then 
clear  for  600  feet,  and  no  train  was  within 
hearing.  She  had  ample  time  to  cross  before 
a  train  not  then  in  sight  could  reach  the 
crossing,  and  would  have  done  so  in  safety  If 
she  had  not  been  tripped  by  the  plank.  If 
she  had  looked  after  she  had  picked  up  her 
package,  she  would  no  doubt  have  seen  the 
train,  but  she  was  then  on  the  first  rail  and 
acted  on  the  natural  Impulse  to  hurry  over. 
Whether  in  this  emergency  She  acted  Impru- 
dently was  not  a  question  to  be  determined 
by  the  court  The  fact  that  she  was  delayed 
by  tripping  and  dropping  her  package  while 
crossing  the  track  takes  the  case  out  of  the 
operation  of  the  rule  that  a  person  who 
steps  In  front  of  a  moving  train  which  he  saw 
or  could  have  seen  will  be  conclusively  pre- 
sumed to  have  been  negligent 

The  judgment  is  affirmed. 


(m  Pa.  618) 

MeVAUOH  v.  PHILABELPHIA  RAPID 
■    TRANSIT  CO. 

(Supreme   Court   of    Pennsylvania.      May   28, 

looa) 

Stbeet  Railboads— Irjubt  to  Pedbstbiak — 

C<UTTBIBUT0B7   NEOUOENCE. 

In  an  action  against  a  street  railway  com- 
pany to  recover  for  the  death  of  a  pedestrian, 
evidence  of  contributory  negligence  held  suffi- 
cient to  require  the  entry  of  a  nonsuit 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  S§  248-250.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Sophia  McVaugh  against  the 
Philadelphia  Rapid  Transit  Company.  From 
an  order  to  take  off  a  nonsuit  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHElLLi,  0.  J.,  and 
MESTREZAT,  POTTER,  ELEIN,  and  STE- 
WART, JJ. 

George  Demming  and  Edgar  W.  Lank,  for 
appellant  Thomas  Leamlng  and  Russell 
Duane,  for  appellee 

POTTER,  3.  This  l8  an  appeal  from  the 
refusal  of  the  court  bdow  to  take  off  a 
judgment  of  compulsory  nonsuit  The  plain- 
tiff sought  to  recover  damages  under  the 
allegation  that  the  death  of  her  husband 
was  caused  by  the  negligence  of  the  de- 


fendant company.  MJr.  McVaugh,  a  man 
about  00  years  old,  undertook  to  cross 
Oermantown  avenue,  a  wide,  unobstructed 
highway,  about  6  o'clock  on  the  evening 
of  February  6,  1006,  at  or  near  the  Inter- 
section of  East  SharpnaCk  street  He  was 
caught  In  the  space  between  two  passing 
cars,  and  killed.  At  the  close  of  the  testi- 
mony for  plaintiff,  in  granting  the  nonsuit 
the  trial  judge  said:  "He  [the  deceased]  does 
not  appear  to  have  looked  at  the  proper 
place,  nor  did  he  cross  the  street  at  the  reg- 
ular crossing,  but  went  over  it  diagonally; 
Germantown  avenue  being  a  street  with  two 
tracks  on  It,  and  cars  running  \n  different  di- 
rections." It  appears  from  the  testimony  that 
Mr.  McVaugh,  the  deceased,  walked  slowly 
from  the  sidewalk  to  the  nearest  street  car 
track,  and  crossed  it  in  front  of  an  approach- 
ing south-bound  car,  which  came  to  a  stand- 
still within  a  few  feet  of  the  place  where  he 
crossed.  The  motorman  of  that  car  says 
that  he  realized  Mr.-  McVangh's  peril  from 
an  approaching  north-bound  car,  and  shout- 
ed to  him  as  he  was  passing,  and  he  respond- 
ed, "Oh,  all  right,"  and  then  stepped  across 
the  first  rail  of  the  next  track,  but  Instead 
of  drawing  back  or  proceeding  rapidly 
straight  ahead  to  dear  the  second  track,  he 
curved  to  the  left,  and  turned  baCk  into  the 
space  between  the  two  tracks,  and  stood 
there  by  the  side  of  the  gate  of  the  south- 
bound car.  Just  then  the  north-bound  car 
reached  the  spot,  and,  the  space  between  the 
two  cars  being  very  narrow,  Mr.  McVaugh 
was  caught  between  the  two  cars  and  injured 
so  severely  that  he  died  shortly  afterwards. 
The  second  car  was  stopped  before  It  had 
entirely  passed  the  first  one,  but  too  late  to 
avoid  the  accident  There  was  no  evidence 
of  negligence  upon  the  part  of  the  defendant 
company  unless  it  was  in  the  failure  to  stop 
the  north-bound  car  before  It  reached  Mr. 
McVaugh,  but  his  action  in  stepping  upon  the 
track  in  front  of  the  north-bound  car  and 
then  in  swerving  back  against  the  side  of 
the  south-bound  car'  must  have  been,  under 
the  evidence,  almost  instantaneous.  And,  un- 
der all  the  circumstances,  the  accident  was 
clearly  the  fault  o£  the  deceased  In  walking 
deliberately  across  In  front  of  the  south- 
bound car  without  at  the  Instant  taking  note 
of  the  near  approach  of  the  north-bound  car 
upon  the  track  farthest  from  him.  It  is 
not  uncommon  for  i>edcstrlan8  to  step  into 
danger  by  passing  behind  one  car  over  the 
second  track  and  directly  In  front  of  another 
approaching  car,  which  Is  hidden  from  them 
temporarily  by  the  first  car.  But  in  this 
case  the  deceased  had  not  even  that  excuse, 
for  he  passed  in  front  of  the  first  car,  direct- 
ly Into  t^e  path  of  the  second,  and  when  be 
realized  Its  proximity,  and  probably  by  rea- 
son of  confusion  or  fright  instead  of  drawing 
directly  back  from  the  second  track,  aa  he 
might  readily  have  done,  he  curved  arotmd 
against  the  side  of  the  first  car,  and  stood 
in  the  space  between  the  two  tracks,  where 
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he  was  Inevitably  caught  between  the  two 
cars. 

The  learned  trlaf  Jndge  could  not,  under 
the  evidence,  have  reached  any  other  con- 
doslon  than  that  the  accident  was  the  re- 
snlt  of  n^Ugence  of  the  deceased  in  passing 
with  heedless  steps  directly  Into  danger. 

The  Judgment  Is  affirmed. 

<221  Pa.  46<) 

COMMONWEALTH  v.  SHULTS. 
(Supreme   Court   of   Pennoylvanla.      May   25, 

1.  Cbimikai.   Law  — iNSTBUcmons  — Wkioht 
or  Evidence. 

A  judge  on  a  trial  for  murder  may  f^ve  an 
instmctiou  conveyiug  to  the  jury  the  impres- 
sion that  he  considers  the  testimony  in  &vor 
of  defendant  of  little  weight,  where  he  allows 
the  juiy  to  exercise  freely  their  own  judgment 
as  to  the  same. 

[Eld.  Jlote. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  {§  1732-1748.] 

2.  Sauk— BxFEBT  Testimony— Weight. 

In  a  trial  for  murder,  the  court  charged  on 
the  subject  of  insanity  that  the  jury  were 
not  bound  to  decide  the  case  according  to  the 
views  of  the  doctors ;  that,  as  related  to  expert 
testimony,  it  was  merely  opinion  evidence ;  that 
it  might  be  of  value,  and  that  it  might  be  of  no 
value  as  it  appealed  to  the  jury,  but  it  was  for 
them  to  decide  whether  such  testimony  was 
worthy  of  consideration,  and,  if  the  jury  con- 
sidered the  testimonv  of  no  particular  good, 
they  might  dismiss  it,  but  whether  they  dis- 
missed it  or  not  was  entirely  a  matter  for  the 
jury.    Held  not  error. 

Hestresat,  Brown,  and  Stewart,  JJ.,  dissent- 
ing. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

Francis  Marion  Shnlts  was  convicted  of 
marder  in  the  first  degree,  and  apiieals.  Af- 
armed. 

Argaed  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTBBZAT,  POTTER, 
EliKIN.  and  STEWART,  JJ. 

Sidney  L.  Kranss,  William  A.  Carr,  and 
W.  Horace  Hepburn,  for  appellant  Wm. 
Flndlay  Brown,  Asst  Dlst  Atty.,  and  Sam- 
uel P.  Rotan,  Dist  Atty.,  for  the  Common- 
wealth. 

MITCHELL^  C.  J.  The  only  assignments 
of  error  that  need  be  noticed  are  those  re- 
lating to  the  evidence  of  the  experts  as  to 
insanity,  and,  these  are  practically  all  con- 
densed in  the  exception  to  that  portion  of 
the  charge  in  which  the  jndge  said  to  the 
Jury:  "We  will  now  come  to  the  medical 
testimony.  I  will  say  to  you  on  that  score 
that  you  are  not  bound  to  decide  this  case 
according  to  the  views  of  the  doctors  one 
way  or  the  other.  The  doctors  are  not  the  jnry. 
They  cannot  take  the  stand,  and  say  such  and 
snch  Is  the  case,  and  then  decide  the  case. 
Although  yon  have  been  told  that  yon  are 
bound  by  the  evidence,  or  as  much  of  it  as 
yon  believe,  when  you  come  to  medical  tes- 
timony or  any  other  expert  testimony,  tliat 
is  merely  opinion  testimony.     It  may  be  of 


value  and  It  may  be  of  no  value,  Just  as  It 
appeals  to  you.  One  side  puts  an  expert  on 
the  stand  and  he  gives  his  opinion,  and  the 
other  side  puts  an  expert  on  the  stand  and 
yon  get  the  opinion  of  that  doctor.  They  are 
both  cross-examined,  and  It  is  for  you  to 
decide  in  considering  all  their  evidence 
whether  yon  will  be  giilded  to  any  degree  by 
their  opinions,  whether  you  think  they  are 
worthy  of  any  consideration,  or  whether  you 
think  they  are  not  worthy  of  consideration 
at  aU.  If  you  think  they  are  worthy  of  con- 
sideration, yon  will  decide  how  much  they 
are  worth  and  how  much  you  will  give  to 
them.  Judging  by  the  examinations  and  cross- 
examinations  and  the  whole  probabilities  of 
the  testimony  as  applied  to  the  facts  as  you 
find  them.  If  you  consider  the  testimony 
cannot  do  you  any  particular  good,  you  will 
dismiss  It,  but  whether  you  will  dismiss  It 
or  not  Is  entirely  a  matter  for  you,  and  what 
effect  you  will  give  to  it  Is  also  a  matter  for 
you."  The  law  as  laid  down  In  this  passage, 
even  taking  it  as  It  Is,  separated  from  Its 
context,  is  entirely  accurate.  "The  Jury  are 
not  bound  to  decide  this  case  according  to 
the  views  of  the  doctors  one  way  or  the 
other."  That  la  correct  "It  may  be  of  val- 
ue or  It  may  be  of  no  value.  Just  as  It  appeals 
to  you.  *  •  •  It  is  for  you  to  decide 
whether'  they  are  worthy  of  any  considera- 
^on  or  whether  they  are  not  worthy  of  con- 
sideration at  all,  and.  If  you  think  they  are 
worthy  of  consideration,  you  will  decide  how 
much  they  are  worth  and  how  much  you  will 
give  to  them."  This  Is  no  more  than  telling 
the  Jury  that  the  credibility  of  the  testimony 
and  the  weight  It  Is  entitled  to  In  reaching 
a  verdict  Is  exclusively  foi:  the  Jury  to  de- 
termine. That  is  the  settled  law  of  all  the 
cases.  And,  even  if  we  seem  to  see  In  the 
phrasing  of  the  charge  that  the  Judge  did 
ndt  think  the  testimony  of  much  weight,  that 
was  not  error.  He  might  have  gone  further 
and  told  the  Jury  in  explicit  terms  that  he 
considered  It  "very  weak."  Com.  v.  Van 
Horn,  188  Pa.  143,  41  Aa.  469.  So  long  as 
the  Jury  were  left  in  the  free  exercise  of 
their  own  Judgment  there  was  no  error. 
That  the  Jury  In  this  case  were  so  left  Is 
beyond  question.  Even  the  particular  pas- 
sage excepted  to  concluded  with  the  words, 
"whether  you  will  dismiss  It  or  not  is  en- 
tirely a  matter  for  you,  and  what  effect  you 
will  give  It  is  also  a  matter  for  you." 

So  far  the  passage  of  the  charge  excepted 
to  has  been  considered  by  Itself,  apart  from 
its  context  But  that  Is  not  the  rule.  The 
charge  can  only  be  considered  fairly  as  a 
whole,  and  the  charge  in  the  present  case 
repeatedly  and  most  explicitly  told  the  Jury 
that  the  weight  and  effect  of  the  testimony 
on  every  branch  of  the  case  was  for  them  to 
decide  on  their  own  Judgment  The  killing 
was  admitted,  and  even  the  premeditation, 
the  deliberate  preparation  for  the  murder, 
was  not  denied.    The  only  jiossible  point  of 
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doubt  In  the  case  ah>se  from  the  apparent 
absence  of  any  g&ne  motive  for  the  act  This 
'was  altogether  a  question  for  the  Jnry,  and 
If  they  took  a  severe  view  It  -was  not  from 
any  error  of  the  Jndge. 

Judgment  afllrmed,  and  record  remitted  to 
the  court  of  oyer  and  terminer  for  the  pur- 
pose of  execution 

MBSTRBZAT,  J.  (dissenting),  t  Vould 
sustain  the  assignments  of  error,  so  far  as 
they  allege  Inadequacy  in  the  charge  of  the 
court  on  the  question  of  Insanity.  I  am  con- 
vinced that  the  charge  In  this  respect  was 
Insufficient,  and  to  a  certain  extent  mislead- 
ing, and  that  the  case  was  not  submitted  to 
the  jury  in  accordance  with  the  law  as  de- 
termined by  this  court  In  Pannell  t.  Com- 
monwealth, 86  Pa.  260,  the  defense  was  in- 
sanity. As  here,  the  trial  Judge  seemed  to 
regard  the  testimony  of  medical  experts  as 
of  little  or  no  value.  There  was  a  verdict 
of  guilty  of  murder  of  the  first  degree.  In 
reversing  the  Judgment  this  court  said.  Inter 
alia  (page  269  of  86  Pa.):  "It  is  well  settled 
that  the  knowledge  and  experience  of  medical 
experts  is  of  great  value  In  questions  of  In- 
sanity. They  are  like  those  of  experts  In  all 
other  branches  of  science  and  of  art  Evi- 
dence Md  been  given  of  the  observation, 
experience,  *  and  akill  of  these  medical  ex- 
perts sufficient  to  enable  them  to  form  in- 
telligent opinions,  and  they  had  testified  to 
those  opinions.  We  cannot  understand  on 
what  principle  the  learned  Judge  said  to  the 
Jury  that  in  this  case  he  qestioned  very  much 
whether  they  would  realize  much.  If  any, 
valuable  aid  from  their  testimony.  True,  the 
Jury  were  not  bound  to  adopt  the  conclu- 
sions of  the  experts,  yet  they  should  have 
been  Instructed  to  give  a  careful  considera- 
tion to  the  testimony  of  those  who  had  ma.de 
the  diseases  of  the  human  mind  a  special 
study.  In  a  former  part  of  the  charge  the 
Jury  was  told  that  'great  respect  should  be 
paid  to  the  opinion  of  that  class  of  witnesses,* 
followed  by  other  remarks  equally  correct 
Yet  when  the  court  came  to  apply  the  testi- 
mony to  the  case  trying,  Its  effect  was  almost 
destroyed.  We  see  no  especial  circumstances 
in  this  case  to  Justify  taking  from  the  evi- 
dence of  these  medical  witnesses  that  con- 
sideration to  which  the  testimony  of  experts 
Is  generally  entitled."  The  doctrine  announc- 
ed In  this  case  has  n^ver  been  doubted  or 
overruled  by  this  court  It  Is  unquestionably 
sound,  and  should  be  followed  In  all  cases 
where  the  defense  Is  Insanity.  The  testimony 
of  medical  experts  Is  frequendy,  and  some- 
times the  only,  testimony  upon  which  a  de- 
fendant must  rely  to  support  the  defense  of 
insanity.  Who  can  know  so  well  the  action 
or  operation  of  the  human  mind  as  the  med- 
ical expert  who  has  made  It  a  special  study 
and  matter  of  assiduous  inquiry?  He  Is 
universally  recognized  as  the  most  competent 
to  speak  on  the  subject,  and  hence  It  Is  tiiat 


In  our  system  of  Jurisprudence  bis  testimony 
Is  to  be  given  very  careful  consideration  by 
the  jnry  where  the  def eitte  18  Insanity.  lUs 
being  true,  It  devolves  upon  the  trial  coort  to 
explain  to  the  jury  the  diaracter  of  such  tes- 
timony and  the  weight  to  be  given  to  It 
This  Is  a  duty  Incumbent  upon  the  trial 
Judge,  and  a  failure  to  perform  It  sbonld  be 
ground  for  reversal.  It  Is  error  for  the  trial 
Judge  to  Ignore  the  testimony,  or  to  place 
It  on  a  par  with  the  testimony  of  a  layman. 
It  Is  true  that  It  Is  for  the  Jury  In  consider- 
ing the  defense  of  Insanity  to  determine 
what  weight  the  testimony  of  a  medical  ex- 
pert shall  have,  but  the  court  should  have 
instructed  the  Jury  that.  In  weighing  his  tes- 
timony, they  should  consider  that  he  had 
fitted  himself  to  testify  by  a  special  study  of 
the  subject  Such  testimony  must  not  be 
discredited  by  stating  that  it  is  merely  opin- 
ion testimony,  without  reference  to  the  op- 
portunities of  the  witness  for  qualifying  him- 
self to  speak  on  the  subject  Even  In  dvU 
cases,  where  there  Is  a  conflict  In  the  testi- 
mony, it  Is  the  duty  of  the  trial  Judge  to  direct 
the  attention  of  the  Jury  to  the  opportunities 
the  witnesses  have  for  knowing  what  they 
are  testifying  about  The  opportunity  of  the 
witness  tor  obtaining  a  knowledge  of  the  sub- 
ject ss  well  as  his  superior  ability  to  judge 
of  the  matters  of  which  he  speaks,  are  always 
matters  which  a  Jury  should  consider  In  giv- 
ing weight  to  testimony,  and  hence  the  duty 
rests  upon  the  trial  Judge  to  point' out  such 
distinction  between  witnesses,  when  It  oc- 
curs, so  that  the  jnry  may  consider  properly 
and  Intelligently  the  testimony  for  and  against 
the  proposition  submitted  for  their  deter- 
mination. This  is  true  In  civil  cases,  and  the 
rule  should  be  strictly  observed  in  cases  in- 
Tolvlng  a  human  life. 

The  majority  opinion  quotes  the  part  of 
the  charge  bearing  upon  the  evidence  given 
by  the  medical  experts  on  the  question  of 
the  Insanity  of  the  defendant  No  other  part 
of  the  charge  cures  the  error  It  oontainsL  It 
is  Impossible  to  reconcile  it  with  our  deci- 
sions. The  Judge  said:  "I  will  say  to  yon 
on  that  score  [medical  testimony]  that  you 
are  not  bound  to  decide  this  case  accor^ng 
to  the  views  of  the  doctors  one  way  or  the 
other.  The  doctors  are  not  the  jury."  This 
proposition,  as  stated.  Is  not  sound.  The 
Jury  were  bound  to  decide  the  case  accord- 
ing to  the  testimony  of  the  medical  experts 
If  that  testimony  outweighed  the  confllctbig 
testimony  in  the  case.  If  It  convinced  the 
jury,  they  were  bonnd  to  render  a  verdict  in 
accordance  with  it.  The  tendency  of  the 
language  Just  quoted  was  to  discredit  the 
medical  testimony  with  the  Jury,  if  not  to 
compel  them  to  ignore  It  It  was  not  inti- 
mated In  the  case  anywhere,  even  In  the 
heated  arguments  of  counsel,  that  the  doctors 
were  the  Jury.  The  suggestion  that  they 
were  not  the  jury  was  lU-tlmed,  and  should 
have  been  omitted  from  the  charge.   It  might 
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have  been  permissible  in  tbe  arguments  of 
counsel,  but  sbould  have  bad  no  place  In  the 
cbarge  of  tbe  court  Tbe  learned  Judge, 
boweTer,  did  not  stop  with  tbls  expression 
of  bis  Tiews  on  tbe  subject  He  fnrtber 
said:  "They  [tbe  doctors]  cannot  take  the 
stand,  and  say  such  and  sncb  Is  tbe  case,  and 
then  decide  tbe  case."  The  counsel  for  the 
defendant  advanced  no  pr(^>osltlon  of  that 
kind.  It  was  not  suggested  nor  even  inti- 
mated in  the  case  until  tbe  learned  Judge,  by 
this  unfortunate  expression,  left  the  impres- 
sion that  the  medical  testimony  was  offered 
for  that  purpose,  ^e  again  says  in  his 
cbarge:  "When  yqu  come  to  medical  tes- 
timony, or  Siny  other  ^|>ert  testimony,  that 
Is  merely  opinion  testimony."  Wttat  was 
tbe  Jury  to  infer  froip  that  remark?  Sim- 
ply that  tlie  medical  or  expert  testimony 
was  to  be  considered  tbe  same  as  the  testi- 
mony of  the  laymen,  without  the  Jury  taking 
into  consideration  the  fact  that  the  physi- 
cians had  qualified  themselves  to  speak  upon 
tbe  subject  Tbe  Judge  did  not  stop  there 
In  discrediting  tbe  testimony  of  tbe  medical 
experts,  but  he  continued :  "It  [medical  tes- 
timony] may  be  of  value  and  it  may  be  of  no 
value.  Just  as.it  appeals  to  you."  In  other 
words:  "You  may  give  It  conslderp-tlon  or 
you  may  Ignore  it  If,  like  many  laymen, 
you  tblnk  expert  testimony  is  of  no  value, 
then  you  may,  as  you  doubtless  will,  disre- 
gard it  in  determining  tbe  question  of  the 
prisoner's  sanity."  The  learned  Judge  then 
proceeded  to  say :  "It  is  for  you  to  decide,  in 
considering  all  tbe  evidence,  whether  you 
will  be  guided  to  any  degree  by  their  opin- 
ions, whether  you  think  they  are  worthy  of 
any  consideration,  or  whether  you  tblnk  they 
are  not  worthy  of  consideration  at  all."  In 
tbe  broadest  manner  possible,  therefore,  the 
Jury  were  told  that  it  was  wholly  a  ques- 
tion for  them  to  determine  whether  they 
would  give  any  consideration  whatever  to  the 
testimony  of  tbe  medical  experts.  Tbe  at- 
tention of  tbe  Jury  was  not  directed  to  what 
this  court  said  was  Important  viz.,  that 
they  should  "give  a  careful  consideration  to 
tbe  testimony  of  those  who  made  the  diseases 
of  the  human  mind  a  special  study."  On  the 
other  band,  and  directly  in  opposition  to  tbe 
mling  of  this  court  the  trial  Judge  in  the 
case  at  bar  told  tbe  Jury  that  it  was  entirely 
with  them  to  say  whether  such  testimony 
was  worthy  of  consideration  at  all.  In  view 
of  tbe  fact,  undisputed  and  uncontroverted, 
that  tbe  two  medical  experts  called  by  the 
defendant  were  of  the  highest  standing  In 
their  profession  and  of  recognized  ability, 
the  error  of  tbe  trial  Judge  is  so  palpable 
and  does  such  great  Injustice  to  tbe  defend- 
ant that  the  conviction  should  be  reversed 
without  any  hesitation  whatever. 

The  charge  was  not  only  erroneous  and  in- 
adequate as  to  the  effect  and  weight  which 
sbould  have  been  given  to  the  medical  tes- 
timony, but  it  was  also  clearly  inadequate 
la  not  pointing  out  tbe  absence  of  any  sane 


motive  whatever  for  tbe  commission  of  the 
offense  by  the  defendant.  In  fact,  it  cannot 
be  pretended  under  the  testimony  in  the 
case  that  there  was  any  motive  which  a  sane 
mind  could  have  for  the  commission  of  the 
atrocious  crime  of  which  the  defendant  was 
convicted.  It  is  true  that  where  the  accused 
desiea  tliat  be  committed  the  act  or  where 
it  la  admitted  or  established  that  he  did 
commit  It  the  motive  is  unimportant  In  de- 
termining guilt  but  we  distinctly  ruled  in 
Commonwealth  v.  Buccleri,  153  Pa.  635,  26 
Atl.  228,  that  where  insanity  is  set  up  as 
a  defense,  the  absence  of  any  motive  which 
would  prompt  a  sane  man  to  commit  the  deed 
adds  to  the  strength  of  positive  evidence  of 
unsoundness  of  mind.  Here  tbe  defense  was 
insanity,  and.  If  the  medical  testimony  on 
the  part  of  the  defendant  was  believed,  that 
defense  was  sustained.  The  absence  of  a 
sane  motive  for  the  defendant  taking  the 
life  of  bis  Ave  year  old  child  was  therefore 
important  and  would  have  tended  strongly 
to  support  the  defense  of  Insanity.  In  a 
very  lengthy  charge  the  court  does  not  Kter 
to  the  absence  of  a  motive  for  tbe  commis- 
sion of  the  ofKnse,  and  hence  that  Important 
element  in  sustaining  the  defense  is  nof 
brought  to  the  attention  of  the  Jury,  as  it 
^questionably  should  have  been.  It  was  tbe 
duty  of  the  trial  Judge  to  cbarge  fully  upon 
the  law  applicable  to  the  facts  of  the  case 
without  any  qpeclal  request  on  the  part  of 
the  defendant  In  cases  of  this  character 
the  court  performs  its  duty  only  when  it  in- 
structs the  Jury  upon  tbe  law  which  is  ap- 
plicable to  the  facts  disclosed  by  tbe  evi- 
dence In  the  case.  As  correctly  said  by  Mr, 
Justice  PaxBon  in  Meyers  v.  Commonwealth, 
83  Pa.  181,  143 :  "The  rule  that  a  Judge  is 
not  to  be  convicted  of  error  for  what  be 
omits  to  say,  unless  bis  attention  is  called 
to  the  subject  by  a  point  or  request  to  charge, 
is  well  enough  in  civil  cases,  but  ought  not 
in  my  Judgment,  to  be  applied  to  a  capital 
case.  The  prisoner  has  a  right  to  have  the 
Jury  properly  instructed  upon  every  question 
of  law  legitimately  raised  by  tbe  evidence. 
This  right  he  cannot  waive,  nor  can  his  coun- 
sel do  so  for  bim." 

The  facts  of  this  case  made  it  especially 
important  that  tbe  trial  Judge  should  have 
directed  attention  to  tbe  testimony  of  the 
medical  experts  and  the  weight  which  it 
should  receive.  A  father  wandered  with  bis 
five  year  old  daughter  to  Falrmount  Park, 
there  wrote  a  letter  in  which  he  spoke  most 
endearingly  of  the  child  and  other  members . 
of  the  family,  and  within  a  short  time  there- 
after was  found  In  the  park  with  his  dead 
child  pressed  to  his  breast  with  a  fatal  bul- 
let wound  in  her  body  and  his  own  throat 
cut  The  defense  was  psychic  epilepsy  or 
epileptic  insanity,  and  there  was  evidence 
showing  that  the  defendant  had  received 
a  blow  on  the  head  In  bis  early  youth  which 
might  have  resulted  In  Insani^;    that  at 
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times  he  saffered  with  his  heed,  had  con- 
vulBlons,  was  melancholy  and  morose,  and 
had  spent  a  year  In  an  insane  asylum.  No 
motive  which  could  have  prompted  a  sane 
mind  to  commit  the  horrible  deed  was  given 
or  even  intimated  on  the  trial.  In  my  Judg- 
ment the  facts  of  this  case  required  the 
trial  Judge,  not  to  minimize  the  value  and 
weight  of  expert  testimony  as  he  did  in  his 
charge,  but,  as  we  held  In  the  Pannell  Case, 
he  should  have  told  the  Jury  "that  the  knowl- 
edge and  experience  of  medical  experts  Is  of 
great  value  In  qeustions  of  Insanity,"  and 
should  have  instructed  them  "to  give  a  care- 
ful consideration  to  the  testimony  of  those 
who  made  the  diseases  of  the  human  mind  a 
special  study." 

I  would  reverse  the  judgment,  and  award 
a  new  trial 

BEOWN  and  STEWART,  JX,  concurred  in 
the  dissent 


(m  Pa.  MS) 

WAI>SH  et  aL  V.  PITTSBURG  EY.  CO. 

(Supreme   Court   of    Pennsylvania.      May    25, 
1908.) 

1.  NeOWQENCE  —  IRJUBIIS    TO    Tbespasske — 

Wantonness. 

It  is  the  duty  of  the  owner  of  a  city  lot 
on  wliich  there  was  an  electric  motor  t«  avoid 
intentional  or  wanton  injury  to  a  trespasser  by 
any  act  which  would  expose  him  to  danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  87,  Negligence,  St  45-47.] 

2.  Same— Duty  or  Depenhant. 

Where  plaintiff,  a  minor,  went  on  a  lot 
owned  by  defendants  on  which  was  an  electric 
power  house,  while  the  employes  of  the  owner 
were  not  bound  actively  to  care  for  such  minor 
by  Iceeping  her  oS  the  lot,  or  by  protecting  her 
alter  she  had  entered  it  from  injury  that  might 
result  from  the  condition  of  the  property,  there 
was  a  duty  not  to  injure  her  negligently. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Negligence,  §i  45-47.] 

&  Save— Questions  fob  Jubt. 

Where  a  minor  trespassing  on  property  of 
defendant  was  injured  by  the  starting  of  the 
machinery  of  an  electric  motor  thereon,  whether 
the  employ^  starting  the  machinery  observed 
where  ue  minor  stood  and  realized  the  conse- 
quences resulting  from  his  act  in  starting  the 
machinery,  and  that  it  would  expose  the  minor 
to  danger,  were  questions  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Dorothy  B.  Walsh,  by  her  next 
friend,  T.  F.  Walsh,  and  T.  F.  Walsh,  against 
the  Pittsburg  Railway  Company.  Verdict  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MBSTRB- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

William  A.  Challener,  Clarence  Bnrlelgb, 
and  James  C.  Gray,  for  appellant  Rody  P. 
Marshall  and  Thos.  M.  Marshall,  for  appel- 
lees. 

X^LL,  J.  The  defendant  was  the  owner  of 
a  lot  185  by  400  feet  at  the  comer  of  Preble 
avenue  and  Juniata  street  In  Allegheny  city. 


on  the  end  of  which  farthest  from  Preble 
avenue  It  had  an  electric  power  house.  A 
part  of  the  lot  nearest  Juniata  street  was  un- 
occupied, and  was  at  times  used  by  children 
who  lived  In  the  neighborhood  as  a  play- 
ground. Back  of  this  part  were  plies  of  coal, 
paving  stones,  ties,  and  rails;  and  back  of 
these  a  railroad  track,  used  for  the  transpor- 
tation of  coal  cars,  extended  from  Preble 
avenue  to  the  power  house.  At  the  side  of 
this  track  on  an  embankmoit  seven  feet  high 
there  was  a  track  on  which  a  car  used  to  re- 
move ashes  was  operated  by  means  of  a  wire 
cable.  At  the  end  of  this  track  GO  feet  from 
the  top  of  an  incline  rising  from  ash  pits 
connected  with  the  power  house,  there  was  a 
building  10  feet  square.  In  which  there  was  an 
electric  motor  and  a  drum  around  which  the 
cable  was  wound.  The  ash  car  when  loaded 
was  drawn  from  a  tunnel  in  front  of  the  ash 
pita  up  the  Incline  and  on  the  embankment 
and  the  ashes  were  dumped  Into  a  railroad 
car  on  the  lower  track.  There  had  been  no 
permissive  use  of  any  part  of  the  lot  except 
that  fronting  on  Juniata  street  and  nearest 
to  it  The  plalntur,  a  girl  ei(^bt  years  and 
eight  months  old,  went  to  the  lot  to  witness  a 
fight  In  which  some  boys  were  engaged.  She 
walked  from  Juniata  street  across  the  vacant 
part  of  the  lot  a.  distance  of  130  feet  to  the 
vicinity  of  the  power  house  and  up  the  em- 
bankment and  stood  between  the  rails  close 
to  the  cable  and  a  foot  and  a  half  or  two  feet 
from  the  door  of  the  motor  house.  While 
she  was  standing  there,  an  employ^  of  the 
defendant  whose  business  it  was  to  operate 
the  motor  came  along  the  tra<^  from  the  pow- 
er house,  passed  by  and  close  to  her,  "so 
close  he  nearly  brushed  her  clothes,"  and  en- 
tered the  motor  house.  Within  a  few  seconds 
after  he  entered  the  house  the  machinery  was 
put  in  motion.  The  cable  when  in  motion  was 
raised  a  foot  or  two  from  the  ground.  It  was 
worn  and  frayed,  and  at  places  loose  ends 
of  wire  stuck  out  It  caught  the  plaintiff's 
dress,  and  she  was  drawn  into  the  dmm  and 
Injured. 

The  plaintiff  was  on  the  private  property 
of  the  defendant  where  she  liad  no  right  to 
be.  Its  employes  were  not  bound  actively 
to  care  for  her  by  keeping  her  off  the  lot  or  by 
protecting  her  after  she  had  altered  it  from 
injury  that  might  result  from  the  condition 
of  the  property.  The  standard  of  duty  in 
such  a  case  is  the  same  whether  the  person 
injured  is  an  adult  or  a  child.  Thompson  v. 
Railroad,  218  Pa.  444,  67  Atl.  76a  120  Am. 
St  Rep.  897.  There  was,  however,  a  duty  not 
to  Injure  her  Intentionally,  or  wantonly  by 
any  act  to  expose  her  to  danger.  "Even  tres- 
passers are  entitled  to  human  consideration." 
Barre  v.  Reading  City  Pass.  Ry.  Ca,  155  Pa. 
170,  26  Atl.  99.  If  the  man  who  started  tha 
motor  knew  at  that  time  that  the  plaintiff 
was  standing  betweoi  the  rails  close  to  the 
frayed  cable,  which  would  touch  her  dress 
when  In  motion,  and  from  his  knowledge  of 
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the  drcnniBtBiices  was  conscious  that  she 
vronld  be  ezxMsed  to  danger  If  the  machinery 
'^as  pnt  In  motion,  a  duty  of  care  arose,  as 
It  would  In  the  case  of  an  engineer  "vrho  sees 
«  child  on  the  track  In  front  of  hla  engine. 
The  case  would  then  come  within  the  class 
of  which  Blddle  v.  Railway  Ck>.,  112  Fa.  651, 
4  Atl.  485,  Levin  v.  Traction  Co.,  194  Pa.  156, 
-45  Atl.  134,  Enrlght  v.  Railroad  Co.,  198  Pa. 
166,  47  Ati.  938.  53  L.  R.  A.  330,  82  Am.  St 
Hep.  79,  and  Pollack  t.  Railroad  Co.,  210  Pa. 
634,  60  Atl.  812,  105  Am.  St  ILep.  846,  where 
children  wa«  driven  from  moving  cars,  are 
types.  The  presence  of  this  man  could  not 
be  secured  at  the  trial  by  either  party,  and 
the  jury  were  left  to  Inference  as  to  his 
Icnowledge  of  the  situation.  The  facts  estab- 
lished by  the  testimony  as  a  basis  for  the  Im- 
pntatlon  of  knowledge  to  him  were  that  he 
bad  been  In  charge  of  the  machinery  for  sev- 
eral months,  and  that  he  walked  50  feet  up 
the  track  towards  the  plaintiff  and  passed 
<;l08e  by  her  at  the  door  of  the  building  as  he 
entered  It  He  must  have  known  that  the 
-cable  would  be  raised  when  In  motion,  be- 
-cauae  it  was  a  part  of  the  machinery  he  oper- 
ated. Presumably  be  knew  that  it  was  fray- 
ed, because  it  was  constantly  before  his  eyes. 
He  had  the  fullest  opportunity  to  see  the 
plalntUf,  to  observe  where  she  stood  in  rela- 
tion to  the  cable,  and  to  realize  the  conse- 
-quences  that  would  probably  result  from  his 
act  Whether  he  actually  saw  her,  and  was 
eonaclouB  that  his  act  exposed  her  to  danger, 
-were  questions  for  the  Jury. 
The  Judgments  are  affirmed. 

Un  Pa.  60S) 

In  re  HARRISON'S  ESTATEl. 

<Saprenie   Court   of    PennBylvania.     May    25, 
1908.) 

SSKCUTOBS  AND  ADMINISTUATOaS  —  ACCOURT- 
IWO — ^AlXOWAKCB  TO  EXCEPTANT'S  ATTOR- 
NEY. 

Where  the  funds  belonging  to  an  estate 
were  in  the  hands  of  the  court,  an  allowance  of 
attorney's  fees  to  an  exceptant  for  Eerrices  to 
the  estate  in  objecting  to  the  allowance  of  per- 
tain ezceBsive  commissions  and  payment  of  cer- 
tain taxes  and  broker's  charges  was  error. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Joseph  Har- 
rison, Jr.,  deceased.  From  a  decree  sustain- 
ing exceptions  to  adjudication,  Clara  A.  Du- 
rant  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  3J. 

M.  Hampton  Todd,  for  appellant  Charles 
Blddle,  for  appellee. 

POTTER,  J.  Our  consideration  of  the 
f&cts  upon  which  this  appeal  is  based  leads 
us  to  agree  with  the  view  taken  by  the  or- 
phans' court;  and  that  la  that  this  case  is 
not  properly  to  be  classed  with  Kennedy's  Es- 
tate, 141  Pa.  479,  21  Aa  671,  where  an  allow- 


ance for  counsel  fees  was  made  to  an  ex- 
ceptant out  of  the  fund.  In  that  case  the  al- 
lowance was  only  approved  upon  the  peculiar 
facts  stated  in  the  opinion  of  the  court  be- 
low; and  warning  was  expressly  given  that 
the  action  "must  not  be  drawn  Into  a  prece- 
dent for  the  broad  doctrine  that;  where  ex- 
ceptions are  filed  to  the  account  of  an  execu- 
tor, administrator,  or  trustee  in  the  orphans' 
court  the  exceptant  la  entitled  to  an  allow- 
ance for  counsel  fees  out  of  the  fund.  The 
rule  In  such  case  is  that  the  exceptant  must 
pay  bis  own  counsel."  We  regard  this  as  a 
most  salutary  rule,  and  not  to  be  entrenched 
■apoia.  or  impaired  In  any  way.  To  do  so 
would  be  to  open  the  door  to  great  abuses. 
This  is  pointed  out  In  the  opinion  of  Justice 
Dean,  In  Commonwealth  v.  Order  of  Solon, 
193  Pa.  244,  44  Atl.  327,  where  he  elaborates 
the  principle  Involved,  and  points  out  the 
distinction  i)etween  securing  or  raising  a  fund 
— the  actually  bringing  It  Into  existence,  and 
the  mere  dealing  with  a  fund  which  is  at  the 
time  safely  In  the  custody  of  the  court  He 
says  (page  242  of  193  Pa.,  and  page  328  of 
44  Atl.):  "It  Is  conceded  that  the  distribution 
of  a  fund  In  the  hands  of  a  receiver  or  other 
trustee  Is  to  be  governed  by  equitable  prin- 
ciples ;  and  where  the  attorney  of  one  of  sev- 
eral parties,  all  equally  interested,  secures  a 
fund  which  would  otherwise  have  been  em- 
bezzled or  lost  and  all  share  equally  in  the 
distribution,  it  is  but  equitable  that  all  should 
share  in  the  expense  which  produced  the 
fund,  although  but  one  moved  tn  the  matter. 
But  there  Is  no  such  case  here.  *  *  *  It  is 
urged  that  Mr.  Quincy,  from  his  argument 
and  some  evidence  produced  by  him,  Induced 
the  auditors  to  reject  many  thousand  dollars 
of  spurious  claims  on  the  fund,  and  thereby 
all  holders  of  certificates,  whether  purchased 
by  or  originally  issued  to  them,  were  benefited. 
Admit  It;  bat  he  did  only  what  he  was 
bound  to  do  under  his  professional  obliga- 
tion to  his  own  dients.  If  he  had  done  less, 
be  would  have  failed  In  duty  to  them.  In 
this  particular  he  owed  no  duty  to  other 
claimants  and  performed  none  to  them,  al- 
though an  Incidental  benefit  may  have  re- 
sulted to  them  from  the  performance  of  a 
duty  to  his  own  clients.  This,  however,  gives 
him  no  claim  on  them  for  contribution  to  his 
compensation.  Suppose,  as  there  might  easily 
have  been  from  the  large  number  of  claim- 
ants, 30  lawyers  representing  30  separate 
claims,  and  60  unrepresented  certificate  hold- 
ers before  the  auditors,  and  every  lawyer  bad 
urged  successfully  a  point  which,  induced  the 
rejection  of  some  \mfounded  claim,  then  com- 
pensation to  each  at  the  rate  here  allowed 
would  have  swept  away  the  whole  fund. 
That  this  claim  being  only  for  one  lawyer. 
In  no  degree  under  the  facts  raises  an  equity 
in  his  favor.  It  would  have  been  otherwise 
if  the  fund  In  the  beginning  had  been  raised 
or  saved  by  him  as  counsel  for  his  particular 
clients." 
We  are  unable  In  any  way  to  dlstlnguliih 
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the  present  case  in  principle  from  tbat  Jnst 
cited.  The  fund  was  In  the  hands  of  the 
court,  and  In  no  jeopardy  exc^t  from  possi- 
ble mistake  of  the  court  in  dealing  with  it; 
and  in  tbat  event  nothing  more  was  required 
fw  the  correction  of  the  error  than  the  fil- 
ing and  argument  of  proper  ezceptlosB  in  the 
court  below,  and,  if  neceesary,  following  the- 
matter  to  the  appellate  court.  There  la  no 
evidence  that  anything  ont  of  the  ordinary 
routine  of  legal  procedure  was  required.  The 
appellant  was  protecting  her  own  Interlest, 
and,  although  it  may  b6  tbat  by  means  of  her 
efforts  others  were  ben^ted  also,  yet  we 
know  of  no  rule  of  law  which  will  entitle  her 
to  be  reimbursed  for  payment  of  tennsel  fees 
expended  by  her  in  order  to  protect  her  own 
Interest  The  services  she  rendered  to  the 
common  Interest  were  voluntary,  and,  how- 
ever beneficial  they  may  have  been,  no  legal 
charge  for  them  can  be  snstained,  in  the  ab- 
sence of  a  contract  of  employment,  either  ex- 
pressly made  or  superimposed  as  a  matter  of 
law  or  equity  npon  the  facts.  The  asslgd- 
ments  of  error  are  overruled. 

The  decree  of  the  orphans'  court  Is  affirm- 
ed, and  this  aiq;>eal  is  dismissed,  at  tbe  c6St 
of  appellant. 


(221  Pa.  486) 

MITTLEMAN  v.   PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme   Oonrt  of   Pennsylvania.     May   25, 
1908.) 

1.  Cabbiebs— Stbest   Railboadb— Duties  or 

CONDtTOTOB. 

The  conductor  of  a  street  car  most  control 
the  operation  of  the  car,  and  enforce  the  rules 
Of  tbe  company  as  far  as  they  aSect  the  trana- 
portation  of  passenger^. 

2.  Saue — Duty    or    Passenqeb— Danoeboub 
Position. 

A  passenger  on  a  street  cat  should  take 
the  place  on  the  car  asedgned  to  him  by  the 
conductor,  unless  the  danger  in  so  doing  Is  so 
apparent  that  a  reasonably  prudent  person 
would  not  assume  it. 

[Ed.  Note.— F'or  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  {§  1375-1382.] 

8.  Sliits— Neolioence  or  Passenoeb. 

A  passenger  with  numerous  bundles  at- 
tempted to  enter  an  open  summer  car,  and  the 
conductor,  after  accepting  his  fare,  directed  him 
to  occupy  the  platform.  Held,  that  the  passen- 
ger, in  following  the  directions  of  the  conductor, 
was  not  guilty  of  negligence  as  a  matter  of  law. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  9,  Carriers,  §§  1375-13»i] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Abraham  Mlttleman  against  the 
Philadelphia  Rapid  Transit  Company.  From 
an  order  refusing  to  take  off  a  nonsuit,  plaln- 
tlfl  appeals.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and  MES- 
TRBZAT,  POTTER,  ELKIN,  and'  STEW- 
ART, JJ. 

Bernard  Harris,  for  appellant.  Thomas 
Leamlng  and  Sydney  Todng,  for  appellee. 


MBSTREZAT,  7.  This  Is  an  action  of 
trespass  to  teodver  damages  for  Injnrles  re- 
ceived under  the  following  circumstances: 
On  the  morning  of  September  2,  1903,  the 
plaintiff,  with  a  companion,  went  to  Sixth 
and  Pine  streets,  in  the  dty  of  Philadelphia, 
to  board  a  street  car.  The  plaintiff  ia  a  pa- 
per banger  and  painter,  and  had  wltli  bim  on 
this  occasion  a  bundle  of  paper,  a  backet  of 
paste,  a  satchel,  and  a  email  stepUtddet.  He 
and  his  companion  desired  to  go  west  on  a 
Pine  street  electric  car.  He  testiflea:  "A. 
When  I  approached  the  ckv  with  the  Inten- 
tion of  boardtaig  It,  I  approached  It  from  the 
back  near  the  conductor,  and  I  attempted  to 
board  the  car,  and  he  said :  *Oo  to  the  front' 
Q.  Did  yon  go  to  the  front?  A.  Yes,  sir. 
Q.  Yon  boarded  the  car  in  front?  A.  Yes, 
air;  in  front  Q.  Where  did  you  remain  aft- 
er ttie  car  started?  A.  Near  the  motorman. 
Q.  On  the  platform?  A  On  tbe  platform." 
The  car  was  an  bpea  summer  car  with  trans- 
verse seats  extending  tbo  entire  width  of  the 
car,  and  with  no  opeblngs  from  the  platform 
into  the  body  of  the  car.  When  It  reached 
Sixth  Street,  it  collided  with  another  car  of 
the  defendant  company  passing  south  on  tbat 
street  and  In  the  collision  the  plalntlfF  was 
seriously  Injured.  The  accident  occarred 
about  7:30  o'clock  in  tta  momlng.  At  tbe 
close  of  the  pialntura  testllnony,  the  trial 
]ndge  granted  a  nonsuit  giving  as  a  reason 
therefor  the  foUowltag:  "We  simply  have  tbe 
case  of  a  conductor  saying  to  a  passenger 
when  be  attempts  to  enter  the  rear  ot  the  car, 
'Go  forward,'  and  that  passenger  gqing  for- 
ward to  the  very  extreme  front  of  the  car,  to 
wit  the  front  platform,  and  placing  himself 
in  that  which  has  been  decided  by  our  courts 
to  be  a  position  of  danger,  and  a  position 
where,  If  an  accident  happens  to  him,  he  is 
debarred  from  recovering."  The  court  In 
banc  refused  to  take  off  the  nonsnlt,  holding 
tbat  the  plaintiff  in  occupying  a  position  on 
the  platform  was  guilty  of  negligence  per  se. 
The  opinion  says:  "It  was  a  mere  direction 
to  him  [plaintiff]  to  'go  to  the  front,'  and, 
ev&i  if  It  be  assumed  tbat  this  was  a  direc- 
tion to  him  to  go  to  the  front  platform,  as 
there  was  no  constraint  or  compulsion,  it  was 
not  a  sufficient  excuse  for  him  to  place  him- 
self In.  and  remain  In  a  position  of  danger." 

We  have  repeatedly  held  that  it  is  negli- 
gence per  se  for  a  passenger  to  voluntarily 
take  a  position  on  the  platform  of  an  electric 
street  car  when  there  are  vacant  seats  In  tbe 
body  of  the  car.  The  body  of  the  car,  as  Is 
well  understood,  is  the  place  prepared  for 
and  assigned  to  the  passenger  for  transporta- 
tion, and  It  Is  his  duty  to  enter  and  remain 
there  until  he  arrives  at  hie  destinatloiL  If 
be  falls  to  observe  this  duty  and  Toluntarily 
places  himself  on  the  platform  or  on  the  run- 
ning board  of  the  car,  positions  not  intended 
to  be  occupied  by  a  passenger,  And  which  are 
more  or  less  dangerous,  he  must  assume  tbe 
risk  Incident  to  such  a  place.  But  there  are 
exceptions  to  this  rule.    Special  reasons  may 
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obtain  vhlCh  Justify  a  passenger  In  occnpj- 
Ing  a  position  (m  the  platform  while  a  car  Is 
In  motion.  If,  as  sometimes  occurs,  a  seat  is 
placed  on  one  or  both  platforms  of  an  (^>en 
soramer  car,  it  Is  a  sufficient  reason  for  a  pas- 
senger occupying  the  seat;  and  in  doing  so 
be  is  not  golltjr  oC  negligent  conduct  The 
act  of  the  carrier  company  in  placing  the 
seat  on  the  platform  is  an  implied  Invitation 
to  the  passenger  to  use  it,  and  estops  the  car- 
rier from  alleging  that  it  is  a  place  of  danger 
to  be  avoided  by  the  passenger.  Where  a 
passenger  enters  a  car,  and  by  reason  of  Its 
overcrowded  condition  there  Is  no  vacant 
space  in  the  body  of  It,  he  may  occupy  the 
platform  with  the  acqnlesc^ice  and  knowl- 
edge of  the  conductor.  McCaw  v.  Union  Trac- 
tion Co.,  206  Fa.  271,  54  Atl.  893.  Such  con- 
duct does  not  convict  him  of  negllgoice  per 
se.  His  action  is  Justified  by  the  necessities 
of  the  cas^  and,  by  accepting  his  fare  and 
permitting  falm  to  occupy  the  position,  the 
conductor  tacitly  invites  him  to  stand  on  the 
platform.  These  and  other  exceptions  to  the 
general  rule  that  a  passenger  must  not  oc- 
cupy the  platform  of  a  street  car  are  recog- 
nised not  only  in  our  own,  but  in  otber,  Juris- 
dictions. 

Turning  now  to  the  case  in  hand,  we  are 
dearly  of  the  opinion  that  the  facts  disclosed 
by  the  testimony  make  it  an  exception  to  the 
general  rule  that  a  passenger  on  an  electric 
street  railway  Is  guilty  of  negligence  per  se 
if  be  occupies  a  position  on  the  platform  of 
a  moving  car.  Hie  trial  Judge,  as  well  as 
the  court  in  banc,  evidently  misapprehended 
the  facts  of  this  case,  and  the  inferences  to 
be  drawn  from  them.  When  the  plaintiff 
approached  the  car  to  enter  It,  the  conductor 
did  not  simply  direct  him  to  "go  forward," 
thereby  intending  that  he  should  take  a  seat 

'in  the  front  part  of  the  car.  So  far  as  the 
evidence  discloses,  there  is  no  reason  why  the 
plaintiff  should  not  have  been  seatM  In  the 
rear  as  well  as  the  front  of  the  car.    There 

.  were  vacant  seats  in  both  the  rear  and  the 
front,  and  there  Is  nothing  in  the  case  to 
show  that  the  conductor  could  bave  had  any 
reason  for  assigning  the  plaintiff  a  seat  In 
Oie  front  rather  than  the  rear  of  the  car. 
On  the  other  hand,  a  jury  would  have  been 
fully  Jnstlfied,  and  It  was  for  the  Jury,  in 
finding  that  the  direction  to  the  plaintiff  was 
to  go  to  the  front  platform  and  occupy  It 
with  his  incunlbrances  Until  he  reached  tils 
destination.  The  plaintiff  attempted  to  board 
the  car  and  take  a  seat  in  the  rear.  When 
he  did  so,  the  conductor  said  to  him:  '  "Go 
to  the  front"  As  we  have  said,  there  is  no 
reason  appearing  in  the  case  why,  if  the 
plaintiff  was  to  be  permitted  to  enter  the 
body  of  the  car  at  all,  he  should  not  have 
done  so  then  and  have  occupied  a  seat  in  the 
rear  of  the  car.  The  plaintiff  was  carrying 
several  articles  which  might  have  been  ob- 
jectionable to  other  passengers,  and  would 
certainly  have  obstructed  Ingress  and  egress 
to  and  from  the  body  of  the  car,  and  the 


reasonable  Inferetace  is  that  the  command  or 
direction  of  the  conductor  was  that  the  plain- 
tiff should  enter  the  front  platform  and  oc- 
cupy it  This  Is  also  manifest  and  condu- 
Uvely  shown  when  we  consider  that  the 
plaintiff  frequently  used  the  cars  On  this 
street  with  the  same  incumbrances  be  had 
on  this  occasion,  and  was  always,  as  testified 
by  blm,  told  when  he  would  attempt  to  enter 
the  inside  or  body  of  the  car:  "You  caii't 
go  there  because  there  are  passengers  there. 
The  seats  are  for  passengers.  Ton  go  with 
yout  bundles  to  the  front  of  the  car."  We 
therefore  have  the  case  where  a  passenger 
laden  with  numerous  bundles  attempts  to 
enter  the  body  of  an  open  sunlmer  car,  and 
is  directed  to  occupy  the  platform  by  the  con- 
ductor who  accepts  fare  from  the  passenger 
for  his  transportation.  Under  such  clrcnm- 
st&nces,  the  court  cannot  declare  as  a  matter 
of  law  that  the  passenger  Is  guilty  of  negli- 
gence per  sie  In  occupying  the  position. 

In  Duggan  v.  Baltimore  &  Ohio  Railroad 
Company,  109  Pa..  248,  254,  28  Atl.  182,  180, 
S9  Am.  St  Re0.  672,  the  present  chief  Justice 
delivering  the  opinion  of  the  court  said: 
"The  conductor  has  general  power  aud  con- 
trol over  the  train  and  all  persons  on  it,  with 
authority  to  compel  observance  of  the  regu- 
lations of  the  company,  to  preserve  order, 
and  to  employ  the  whole  force  of  trainmen, 
and  of  passengers  willing  to  assist  for  these 
purposes."  The  conductor  of  an  electric 
street  car  Is  Invested  with  a  like  authority. 
It  Is  his  duty  to  control  the  operation  of  the 
car,  to  protect  and  regulate  the  seating  of 
the  passengers,  and  to  enforce  the  rules  and 
regulations  of  the  company  affecting  the 
transportation  of  the  passengers.  He  is  the 
representative  and  acts  for  the  cranpany  Id 
transporting  the  passengers.  It  is  the  duty 
of  the  passenger  to  submit  to  the  authority 
of  the  conductor  and  to  observe  such  reason- 
able directions  as  he  may  give.  O'Donnell  v. 
Allegheny  Valley  Railroad  Co.,  69  Pa.  239, 
98  Am.  Dec.  836.  This  is  necessary  for  the 
safe  transportation  of  all  the  passengers 
aboard  the  car.  A  passenger  would  not  be 
Justified  in  obeying  the  instructions  of  a  con- 
ductor to  occupy  a  place  on  the  car  which 
was  imminently  or  manifestly  dangerous,  but 
he  should  take  the  place  on  the  car  assigned 
him  by  the  conductor,  unless  the  danger  is  so 
Imminent  or  apparent  that  a  reasonably 
prudent  man  would  not  assume  it 

Applying  these  principles  to  the  case  under 
consideration,  we  think  that  the  conductor 
had  the  authority  to  direct  the  passenger  to 
occupy  the  platform.  It  was  within  the  powers 
conferred  upon  him  by  the  company.  The 
place  assigned  to  the  passenger,  while  not 
regarded  as  safe  as  the  body  of  the  car,  yet 
it  is  so  frequently  used  by  passengers  that 
it  cannot  be  regarded  as  Imminently  danger- 
ous. It  Is  common  knowledge  that  in  a  city 
where  the  travel  on  electric  street  cats  is 
very  heavy  both  platforms  of  the  cars  are 
constantly  occupied  by  passengers  with  the 
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knowledge  and  assent  of  the  condnctor,  and 
that  be  collects  the  fares  for  their  transpor- 
tation. This  Is  BO  well  known  that  It  must 
be  taken  to  be  within  the  knowledge  of  the 
<x)mpany  and  done  with  their  approval. 
Therefore,  the  conductor  having  the  authori- 
ty to  require  the  plaintiff  to  occupy  the  plat- 
form and  the  plaintiff  having  done  so  in 
obedience  to  the  direction  of  the  conductor, 
the  plaintiff  was  not  guilty  of  negligence  as 
a  matter  of  law,  to  be  declared  by  the  court, 
in  standing  on  the  platform  while  the  car 
was  in  motion.  The  case  should  have  been 
submitted  to  the  jury  to  determine  the  ques- 
tion of  the  plaintiff's  negligence.  If  the  Jury 
found  that  the  plaintiff  when  attempting  to 
board  the  body  of  the  street  car  was  directed 
by  the  conductor  to  occupy  the  platform,  and 
that  In  pursuance  of  such  Instructions  from 
the  conductor  he  did  take  his  place  on  the 
platform,  he  is  relieved  from  the  charge  of 
negligence.  In  other  words,  the  plaintiff 
was  not  guilty  of  negligence  per  se  in  stand- 
ing on  the  platform  under  the  circumstances. 
We  are  all  of  the  opinion  that  the  nonsuit 
was  Improperly  granted,  and  therefore  the 
second  assignment  of  error  Is  sustained,  and 
the  judgment  is  reversed,  with  a  procedendo. 


<S21  Pa.  4M) 

COOLBAUGH  v.  HERMAN. 

(Supreme   Court   of   Pennsylvania.      May   25, 
1908.) 

1.  COBFOBAXIOHS— DiBEOIOBS— Eb:.EOIION— Ob- 

jBcnoNB  TO  Ballots. 

Under  Act  May  26,  1893  (P.  L.  141),  re- 
gulating the  election  or  directorg  of  corpora- 
tions, an  objection  to  the  voting  of  stock  at 
such  an  election  is  not  too  late,  because  not 
made  simultaneously  with  the  offer  of  the  ballot, 
but  after  a  delay  of  a  few  moments. 

2.  Sake— Rights  or  Trustees. 

Under  Act  May  26.  1893  (P.  I*  141),  pro- 
hibiting an  inactive  trustee  from  voting  stock 
standing  in  his  name  contrary  to  the  wishes  of 
the  beneficial  owners  thereof,  election  judges  ut 
a  meeting  of  the  shareholders  of  a  corporatiou 
are  bound  to  reject  votes  offered  in  the  name  of 
an  undisclosed  trust. 

3.  Same. 

The  Intent  of  Act  May  26,  1803  (P.  L. 
141),  relating  to  the  election  of  directors  of  a 
corporation,  and  prohibiting  inactive  trustees 
from  voting  stock  contrary  to  the  wishes  of  the 
beneficial  owners,  was  to  prevent  the  voting  of 
stock  by  an  undisclosed  trustee ;  and  an  objec- 
tion to  such  voting  must  be  made  at  a  time 
when  it  may  be  considered  and  passed  upon  by 
the  officers  conducting  the  election,  when  the 
disputed  ballot  must  be  rejected  if  unlawfully 
offered. 

4.  Saiu!. 

Under  Act  May  26,  1893  (P.  L.  141),  If  a 
person  offering  to  vote  stock  at  an  election  of 
directors  of  a  corporatiou  is  not  the  owner 
thereof,  either  in  his  own  name  or  as  active 
trustee,  with  the  character  of  his  trusteeship 
shown  on  the  face  of  the  certificate  or  transfer 
books  of  the  corporation,  he  is  not  entitled  to 
vote. 

Appeal    from    Court   of    Common    Pleaa, 
Northampton  County. 
Action  by  Frank   W.   Coolbaugh  against 


Asber  W.  Herman.    Judgment  for  defendant 
and  plaintiff  appeals.    Reversed. 

The  court  below  charged  In  part  as  follows: 
"Now,  as  I  have  already  said,  the  certlfl- 
cate  of  stock  and  the  books  of  the  company 
and  this  list,  which  was  furnished  under  the 
provisions  of  the  act  of  1874,  that  would  be 
prima  facie,  or,  In  the  first  instance,  to  start 
off  with,  the  evidence  which  these  election 
officers  had  as  to  who  had  the  right  to  vote. 
'But  If  objection' — I  am  reading  from  the  act 
of  assembly — 'Is  taken  by  an  actual  stocUoU- 
er' — ^ft  is  admitted  that  Mr.  Coolbaugh  wu 
an  actual  stockholder — 'at  the  time  the  ballot 
is  tendered.'  It  does  not  say  at  the  time  when 
the  ballot  was  tabulated.  It  does  not  say  at 
the  time  when  the  calculation  is  made,  bat 
at  the  time  when  Kuebler  and  Klnsey  and  the 
other  party — HllUard,  I  bdieve  It  was — ten- 
dered their  ballots.  Was  there,  then,  an  ob- 
jection made  in  writing?  Was  there  an  ob- 
jection, accompanied  by  a  written  statement 
In  writing,  made?  Now,  if  there  was,  then 
it  shall  be  the  duty;  of  the  judges  of  election 
to  inquire  and  determine  summarily.  It  does 
not  mean  that  the  judges  of  election  should 
wait  until  after  they  had  gotten  In  all  the 
rest  of  the  ballots;  but  they  should  deter- 
mine summarily  whether  the  facts  are  as  rep- 
resented In  such  statement  So  it  seems  to 
me  that  it  la  a  preliminary  and  necessary 
thing  that  when  these  ballots  were  tendered 
to  these  election  officers  that  Coolbaugh  ongiit 
to  put  In  bis  protest  There  is  no  question 
about  the  fact  that  he  did  protest  Every- 
body admits  that ;  but  did  he  protest  in  time? 
Was  his  protest  put  in  at  the  time  when  these 
ballots  were  tendered  by  Kuebler  and  by  Kln- 
sey and  by  HlUlard,  when  they  voted  this 
trustee  stock  which  went  to  make  up  these 
1,930  votes  which  are  In  dispute?  If  yon  find 
as  a  matter  of  fact,  from  a  consideration  of- 
all  this  testimony,  that  he  did  not  make  bii 
protest  in  time,  as  I  have  indicated  what  the 
time  Is,  then  it  would  be  your  duty  to  find  a 
verdict  in  favor  of  the  defendant  But  if  yon- 
find,  from  all  the  testimony  In  the  case,  that 
Mr.  Coolbaugh  did  make  his  protest  when 
these  gentlemen  tendered  their  ballots  to  the 
election  officers,  then  it  would  be  yonr  duty  to 
find  a  verdict  In  favor  of  the  plaintUf,  re- 
membering that  the  burden  is  upon  the  plain- 
tiff to  satisfy  you  by  the  weight  of  the  evi- 
dence that  he  did  get  his  protest  in  at  the 
right  time.  Now,  by  time  the  law  does  not 
mean  that  he  should  do  it  in  the  next  second, 
or  that  he  should  be  right  there  and  band  it 
in  just  as  soon  as  the  other  man  banded  b> 
his  ballot ;  but  it  must  be  within  a  reasonable 
time.  That  is  to  say,  a  party  who  la  intend- 
ing to  protest  and  who  is  Intending  to  object 
ought  to  be  present,  and  he  ought  to  watch 
and  see  when  ballots  are  offered,  just  as  yon 
would  challenge  a  voter  at  a  general  election, 
and  when  the  man  walks  up  with  his  ballot 
he  ought  to  walk  up  with  his  protest  and  the 
one  event  ought  to  follow  the  other  In  a  natu- 
ral and  orderly  sort  of  way." 
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Plaintiff  presented  these  points: 

"(3)  That  it  now  appearing  by  said  certlfl- 
cates  and  translTer  books,  the  character  of  the 
trusteeship  at  the  several  persobs  claiming 
the  right  to  vote  on  said  stock,  and  the  evi- 
dence in  the  case  that  the  said  stock  was  not 
owned  by  the  persons  claiming  the  right  to 
▼ote  thereon  in  their  own  right  or  as  trustees, 
the  character  of  whose  trusteeship  was  dia- 
closed  on  the  face  of  the  certiflcates  and 
transfer  books,  the  jury  must  render  a  verdict 
in  favor  of  the  plaintiff.  Answer:  That  is 
refused,'  because  it  requires  that  the  case 
should  be  taken  away  from  yon.  I  submit 
the  question  to  yon. 

"(4)  The  provision  In  the  act  of  1893  that 
the  objection  to  the  vote  of  any  person  claim- 
ing a  right  to  vote  shall  be  offered  at  the 
time  the  ballot  is  tendered  is  not  mandatory, 
but  directory  only.  Answer:  I  refuse  that 
point  It  seems  to  me  that  this  direction  that 
objection  should  be  made  at  the  time  when  a 
ballot  Is  tendered  is  of  the  very  essence  of 
the  act  of  assembly,  and,  when  taken  in  con- 
nection with  the  fact  that  the  judges  are  to 
act  summarily.  It  seems  to  me  that  it  Is  a 
mandatory  provision,  as  I  have  already 
charged  you." 

"(6)  Under  iill  the  law  and  the  evidence  the 
verdict  of  the  Jnry  should  be  for  plaintiff. 
Answer:    That  point  is  refused." 

Argued  before  FELL,  BROWN,  MESTRE3- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

Frank  Reeder,  Jr.,  Samud  Scovllle,  Jr., 
and  Charles  H.  Edmunds,  for  appellant.  H. 
J.  Steele  and  E.  W.  Edgar,  for  appellee; 

POTTER,  J.  This  is  a  quo  warranto  to 
try  the  right  of  the  defendant,  Asher  W,  Her- 
man, to  hold  the  office  of  director  of  the 
Sterllngwortb  Railway  Supply  Company,  a 
corporation  of  the  state  of  Pennsylvania.  At 
the  annual  election  held  January  22, 1007,  cer- 
tain shares  of  stock  standing  on  the  books  In 
the  name  of  "William  J.  Kuebler,  Trustee," 
and  "Howard  P.  Kinsey,  Trustee,"  and  "Zear- 
ross  and  HllUard,  Trustees,"  were  voted  by  the 
parties  named  as  trustees  in  favor  of  the  de- 
fendant as  a  director.  It  was  claimed  by  re- 
lator that  these  votes  were  illegal,  and  this 
was  conceded  by  defendant,  if  objection 
thereto  at  the  election  was  made  In  time. 
It  was  admitted  on  the  trial  that  daring  the 
election  objection  to  the  contested  votes  was 
made  and  a  statement  under  oath  furnished 
to  the  election  officers  as  required  by  the 
act  of  May  26,  1883  (P.  L.  141);  but  the 
testimony  was  conflicting  as  to  whether  this 
was  done  at  the  time  the  ballots  were  ten- 
dered, or  later.  It  Is  conceded  that,  if  the  ob- 
jection was  made  and  statement  filed  in  time, 
sufficient  contested  votes  must  be  rejected 
to  change  the  result  of  the  election  so  far  as 
the  relator  Is  concerned.  The  court  submit- 
ted to  the  Jury  the  question  of  fact  wheth- 
er the  objection  was  made  and  a  statement 
filed  at  the  time  the  ballots  were  tendered 
to  the  election  officers,  saying  in  his  charge: 


"Now,  by  time  the  law  does  not  mean  that 
be  should  do  it  in  the  next  second,  or  that 
he  should  be  right  there  and  hand  it  in  just 
as  soon  as  the  other  man  handed  In  his  bal- 
lot; but  it  must  be  within  a  reasonable  time." 
But  the  learned  judge  went  on  to  charge  the 
jury  that,  If  there  was  an  interval  of  per- 
haps 15  minutes  after  the  ballots  were  ten- 
dered before  the  protest  came  and  was  filed 
with  the  judges  of  tlie  election,  the  verdict 
then  ought  to  be  In  favor  of  the  defendant 
in  this  case.  Under  this  charge,  the  Jury 
found  for  the  defendant,  and  Judgment  was 
entered  upon  the  verdict 

While  tbe  testimony  is  conflicting  as  to 
whether  the  protest  was  made  immediately 
upon  the  contested  ballots  being  offered,  or 
10  or  16  minutes  later,  it  clearly  appears 
from  the  evidence  that  at  tbe  time  when  the 
protest  was  made  tbe  election  was  still  in 
progress,  and  there  was  no  question  as  to 
the  identity  oT  the  ballots  which  had  been 
objected  to.  This  case  seems  to  have  been 
tried  upon  the  theory  that  the  election  board 
did  not  act  upon  the  protest  which  was  filed, 
and  that  it  was  not  required  to  do  so.  If  the 
protest  was  not  filed  substantially  at  or 
about  the  time  when  the  ballots  were  tender- 
ed. But  it  appears  from  the  evidence  that 
the  election  board  did  take  action  upon  the 
protests,  and  that  they  determined  to  accept 
tbe  votes  as  offered,  in  accordance  with  the 
list  of  stockholders  furnished  to  them  by 
tbe  secretary,  and  that  they  pursued  this  pol- 
icy in  the  face  of  and  without  regard  to  the 
protests.  The  testimony  shows  that  the  elec- 
tion board  listened  to  argument  as  to  the 
legality  of  the  votes  before  the  voting  was 
concluded  or  the  result  announced,  and  that 
they  deliberated  upon  and  talked  over  tbe 
matter  before  deciding  whether  or  not  they 
would  exclude  the  votes  which  were  objected 
to.  Conrad  Miller,  one  of  tbe  tellers,  testified: 
"The  vote  was  tendered,  and  was  accepted  and 
passed  upon,  and  shortly  after — I  am  unable 
to  say  just  when — ^those  papers  were  present- 
ed, those  objections.  Then  we  stopped 
awhile,  and  considered  whether  It  was  legal — 
whether  we  would  pick  out  those  ballots  out 
of  the  hat  again."  It  is  apparently  conced- 
ed by  every  one  that  if  the  decision  of  the 
election  board  bad  been  to  exclude  Instead 
of  accepting  them,  there  could  have  been  no 
doubt  as  to  the  particular  ballots  objected  to, 
and  no  difficulty  in  identifying  and  removing 
them  from  the  receptacle  in  which  they  had 
been  deposited. 

The  real  question  which  arises  In  this 
case  Is  not  whether  the  election  board  should 
have  taken  action  respecting  the  protests, 
for  clearly  that  Is  what  they  did.  But  the 
point  is  whether  the  effect  of  their  action  is 
to  be  permitted  to  stand,  under  the  plea  that 
they  should  not  have  considered  the  protest 
at  all,  because  It  came  a  few  minutes  after 
tbe  ballot  was  tendered.  We  do  not  consider 
the  reference  in  the  statute  to  the  objection 
being  taken  at  the  time  tbe  ballot  was  tender- 
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ed  aa  a  peremptory  requirement  that  tbe  oth 
Jectlon  Emd  tlie  offer  of  the  ballot  shall  be 
aimviltaneous.  l?be  learned  Judge  of  the  court 
below  conceded  this;  but  he  Instructed  the 
Jury  that  the  protest,  in  order  to  be  effective, 
must  follow  almost  Immediately  after  the 
deposit  of  the  ballot.  We  are  not  persuaded 
that  the  Legislature  Intended  that  a  delay  of 
a  few  moments  upon  the  part  of  the  ob- 
jector should  render  his  protest  void.  No 
rights  were  impaired  thereby.  "In  general, 
it  may  be  laid  down  as  a  rule  that,  when  a 
statute  directs  certain  proceedings  to  be 
done  in  a  certain  way  or  at  a  certain  time, 
the  law  win  be  regarded  as  directory,  and 
the  proceedings  under  it  will  be  held  valid, 
though  the  command  of  the  statute  as  to 
form  and  time  has  not  been  strictly  obey- 
ed; the  time  and  manner  not  being  the  es- 
sence of  the  thing  required  to  be  done."  Pot- 
ter's Dwarrls  on  Statutes.  221,  226  (note  29). 
The  purpose  of  the  statute  under  considera- 
tion was  to  prevent  the  voting  of  stock  by 
one  not  the  owner,  or  who  was  an  undis- 
closed trustee;  and  the  essence  of  the  re- 
quirement as  to  the  objection  is  that  It  must 
be  made  at  a  time  when  it  may  be  consid- 
ered and  passed  upon  by  the  election  officers, 
and  the  disputed  ballot'  rejected  if  unlawful- 
ly offered. 

Under  the  facts  of  the  case  at  bar  no  difr 
Acuity  appeared  in  identifying  the  ballots  to 
which  objection  in  writing  'was  made  at  the 
time  when  the  election  board  were  consid- 
ering the  protests.  The  act  oZ  i883  was  pass- 
ed to  further  define  evidence  of  stock  owner- 
ship and  the  right  to  vote  thereon.  Under 
its  provisions.  If  the  person  In  whose  name 
the  stock  staiids,  and  who  is  offering  to  vote 
thereon  either  in  person  or  by  proxy,  is  not 
the  owner  thereof,  either  lb  his  own  right  or 
as  active  trustee,  with  the  character  of  his 
trusteeship  disclosed  on  the  face  of  the  cer- 
tificate or  transfer  books  in  connection  with 
his  name,  he  la  not  entitled  to  vote  the  stock. 
Clearly,  therefore,  it  was  the  duty  of  the 
election  Judges  to  reject  the  votes  offered  in 
the  name  of  an  undisclosed  trust  Obviously, 
In  so  far  as  the  stock  to  the  voting  of  which 
objection  in  this  case  was  made  was  con- 
cerned, the  character  of  die  trusteeship  was 
not  disclosed,  and  the  votes  so  tendered 
should  have  been  rejected.  The  plain  in- 
tention of  the  statute  is  to  prevent  voting  by 
an  inactive  trustee,  or  in  behalf  of  an  undis- 
closed trust  It  cannot  be  said  that  such  a 
requirement  is  destroying  any  property  right 
It  is  merely  regulating  the  exercise  at  the 
right  If  the  trust  be  not  active,  the  right 
to  vote  the  stock  is  expressly  reserved  to  the 


real  owner  by  th^  aecond  section  of  tbe  act 
The  fifth,  sixth,  and  seveatb  assignments 

of  error  are  sustained. 
The  Judgment  Is  reversed,  and  It  is  hen 

entered  toe  tbe  plaintift 


(m  Pa.  430 
PBNCB  et  «L  V.  POETF. 
(Supreme   Cionrt    of   Fennsylrania.     May   18, 
1908.) 

Judgment— Plkadiwg  — Affidavit  of   Db- 
fknbk-^kule  fob  jddouent. 

Where  plaintiff,  to  aoc9lerate  a  triaL  had 
his  rule  for  judgment  for  want  of  a  sumcient 
affidavit  of  defense  discharged,  and  defendant 
thereafter  for  delay  ruled  the  case  out  for 
arbitration  to  keep  it  off  the  trial  list  the  court 
in  its  diacietion  might  gra^t  a  sec(»d  rale  for 
Judgment 

Appeal  from  C!ourt  of  Common  Pleas.  Blair 
County. 

Action  by  Charlea  A.  Fence  and  another, 
doing  business  as  Pence  &  Swisher,  against 
Philip  W.  Poet  From  an  order  making  ab- 
solute a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  defendant  ap- 
peals.   Affirmed. 

The  following  la  the  opinion  of  Betl,  P.  J., 
in  the  pourt  below: 

"Plaintiffs'  attorney,  on  his  own  motion,  be-  • 
fore  argument  of  the  first  rule  for  judgment 
had  said  rule  marked  'Discharged'  in  order 
to  place  the  case  on  the  trial  list  Defendant 
in  order  evidently  to  keep  the  case  off  the 
trial  list,  entered  a  rule  to  refer.  Under  such 
clrcumstanpes,  it  would  seem  but  right  and 
just  to  reinstate  the  first  rule  for  Judgm«it 
or  grant  a  seccmd  rule,  and  I  kiiow  of  no  law, 
rule  of  court,  or  precedent  preventing  such 
procedure.  The  fact  that  the  case  is  ruled 
out  for  reference  does  not  prevwit  the  court 
from  entering  judgment  for  want  of  an  affi- 
davit of  defuse.  Act  May  14,  1874  (P.  L. 
150)." 

Argued  before  MITCHEIX,  C.  3^  and 
FELL,  BROWN,  POTTER,  and  STEWABT, 
JJ. 

H.  Price  OraffluB,  for  aK>elIant  3.  8. 
Lelsenring,  for  appellees. 

PER  CURIAM.  Tbe  plaintiff,  having  bad 
hla  first  rule  for  Judgment  discharged  merely 
in  order  to  accelerate  the  trial,  had  done  noth- 
ing to  mislead  the  defendant  The  latter 
then  ruled  the  case  out  for  arbltrati(«.  The 
learned  judge  below,  being  of  opinion  that  this 
was  done  "evidently  to  keep  the  case  off  the 
trial  list,"  granted  a  second  rule  for  Judg- 
ment   It  was  within  hla  discretion  to  do  ao. 

Judgment  affirmed. 
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STATE  V.  AUDEITB. 

(Supreme  Court  of  Vermont.    Windsor.    Sept 
26,  1908.) 

1.  ADxn^nsBT— Pebsonb  Liabix. 

A  man  free  to  marry,  who  marries  a  wo- 
man representing  hertself  to  be  single,  and  who 
cohabits  with  her  vmder  a  mistake  of  fact  hon- 
estly entertained  on  reasonable  ground  and  with- 
out negligence,  is  not  guilty  of  adultery  on 
proof  of  her  existing  marriage  to  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diff. 
vol.  1,  Adultery,  |  4.1 

2.  STAT0TI8  —  OomtritUCI'iOH  —  liSOISL&TIVK 
IRTKNT. 

In  ascertaining  the  intent  of  the  Legisla- 
ture in  enacting  a  statute,  regard  must  be  had 
to  the  snbject-matter  thereof,  as  well  as  Its  lan- 
guage, and  to  the  consequences  that  will  id- 
low  from  a  proposed  construction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  SS  259-283.] 

Exceptions  from  Windsor  County  Court; 
George  M.  Powers,  Judge. 

Merrill  G.  Audette  was  conTicted  of  adul- 
tery, and  tie  brings  exceptions.     Sustained. 

Edward  B.  Buck,  State's  Atty.,  for  tbe 
State.  Herbert  N.  Blandiard  and  Herbert 
Q.  Tnpper,  for  respondent 

MUNSON,  J.  Tbe  respondent  has  been  ad- 
Judged  guilty  of  adultery  on  an  agreed  state- 
ment of  facts.  Tbe  acts  relied  upon  to  sustain 
the  cbarge  were  sanctioned  by  the  marriage 
relation,  as  the  respondent  supposed.  They 
were  in  fact  tbe  acts  of  an  unmarried  man 
wltb  a  married  woman,  for  tbe  supposed  wife 
bad  a  husband  living  when  she  espoused  the 
respondent  So  we  are  again  called  upon  to 
consider  the  relation  of  mistakes  of  fact  to 
criminal  Intent. 

Tbe  state  rests  its  claim,  in  part,  upon  tbe 
reasoning  and  decision  In  State  t.  Ackerly, 
79  Vt  69,  64  Atl.  450,  118  Am.  St  Rep.  940. 
It  was  said  there,  upon  a  citation  of  previous 
decisions  of  tbls  court,  tbat  when  a  statute 
makes  an  act  penal,  without  reference  to 
knowledge.  Ignorance  of  tbe  fact  is  no  defense. 
Among  tbe  cases  referred  to  were  some  in 
wblch  the  act  done,  as  the  respondent  under- 
stood it,  was  blameless.  It  is  claimed  by 
some  text-writers,  and  held  by  some  courts, 
tbat  there  can  be  no  criminal  liability  with- 
out there  having  been  some  wrong  in  tbe  act 
as  it  was  understood  to  be,  or  some  negli- 
gence in  ascertaining  tbe  fiicts.  But  the  view 
taken  by  this  court  in  State  v.  Tomasi,  67 
Vt  312,  31  Atl.  780,  and  in  State  ▼.  Ward,  75 
Vt.  438,  56  Atl.  86,  with  reference  to  offenses 
pnrely  statutory,  accords  wltb  the  main  cur- 
rent of  authority.  Com.  v.  Boynton,  2  Allen 
(Mass.)  160;  Com.  v.  Wentwortb,  118  Mass. 
441 ;  Com.  ▼.  Flnnegan,  124  Mass.  824 ;  Farmer 
V.  People,  77  111.  322 ;  State  v.  Hartflel,  24  Wis. 
60 ;  Uirlch  v.  Com.,  6  Bush  (Ky.)  400 ;  Cramp- 
ton  v.  State,  37  Ark.  108;  Fielding  y.  La- 
Orange,  104  Iowa,  530,  73  N.  W.  1038.  See, 
also.  Com.  t.  Farren,  9  Allen  (Mass.)  489 ;  State 
y.  Smith,  10  R.  I.  258;  Barnes  v.  State,  19 
Ck>nn.  398;    Com.  y.  Weiss,  139  Pa.  247,  21 
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Atl.  10,  11  L.  R.  A.  530,  23  Am.  St  Rep.  182 ; 
Jamison  y.  Burton,  43  Iowa,  282 ;  McCutcheon 
y.  State,  69  III.  601;  State  y.  Cain,  9  W.  Va. 
559;   State  v.  Heck,  23  Minn.  549. 

In  State  v.  Ackerly  the  charge  was  bigamy, 
and  It  was  held  that  one  baying  a  consort 
living,  who  marries  again  within  tbe  time 
fixed  in  tbe  exception,  is  not  excused  by  an 
honest  belief  hi  the  death  of  tbe  consort, 
based  upon  reasonable  grounds.  Tbe  deci- 
sion was  not  put  especially  upon  tbe  omis- 
sion from  the  prohibitory  clause  of  words  per- 
taining to  knowledge,  but  upon  what  seemed 
to  be  the  plain  intent  of  tbe  enactment  con- 
sidered as  a  whole.  Tbe  same  view  has  been 
taken  of  similar  statutes  in  other  jurisdic- 
tions. Com.  V.  Mash,  7  Meta  (Mass.)  472; 
Com.  y.  Hayden,  163  Mass.  453,  40  N.  E.  846, 
28  L.  R.  A.  818,  47  Am.  St  Rep.  468;  Jones 
y.  State,  67  Ala.  84.  See  Parnell  y.  State, 
126  6a.  103,  54  S.  E.  804.  It  was  said  In  the 
Ackerly  Case,  and  said  correctly,  that  the 
rale  precluding  the  defense  of  ignorance 
of  fact  bad  been  applied  in  cases  of  adul- 
tery. It  should  be  noticed,  however,  that 
cases  are  sometimes  cited  in  support  of 
tbls  statement  tbat  are  not  directly  In  point 
In  some  of  the  cases  tbe  question  was 
whether  it  was  necessary  for  the  prosecution 
to  allege  and  prove  knowledge.  Ciom.  y. 
Elwell,  2  Mete.  (Mass.)  190,  35  Am.  Dec.  398; 
Fox  V.  State,  3  Tex.  App.  329,  80  Am.  Rep. 
144;  State  y.  CJody,  111  N.  C.  726,  16  S.  B. 
408.  In  some  cases  the  parties  manying  had 
relied  upon  Improper  advisers  as  to  tbe  legal 
effect  of  steps  taken  by  tbemselyes  or  others. 
State  y.  Goodenow,  65  Me.  SO.  In  otbet  cases 
a  decree  dissolying  the  defendant's  prior 
marriage  bad  been  annulled,  because  pro- 
cured by  his  fraud.  State  y.  Whitcomb,  52 
Iowa,  85,  2  N.  W.  970,  86  Am.  Rep.  258; 
State  y.  Watson,  20  R.  L  854,  39  AtU  198,  78 
Am.  St  Rep.  871.  But  In  Com.  y.  Thompson, 
11  Allen  (Mass.)  23,  87  Am.  Dec.  686.  the 
defendant  married  a  woman  wbo  bad  left  her 
husband  for  good  cause  11  years  before,  and 
had  not  seen  or  beard  from  him  since,  but 
wbo  bad  read  of  the  killing  of  a  man  who 
bore  the  full  name  of  her  husband  and  whom 
she  believed  to  have  been  her  husband,  and 
wbo  told  the  defendant  before  she  married 
him  that  she  was  a  widow.  The  court  sub- 
mitted nothing  to  the  Jury  as  to  the  good 
faith  of  the  respondent  or  the  grounds  of  bis 
belief,  but  Instructed  them  that  the  facts  testi- 
fied to  were  not  a  legal  Justification.  Tbe 
Supreme  Court  sustained  the  conviction,  say- 
ing tbat  tbe  seven-year  provision  did  not  ap- 
ply, because  it  was  tbe  wife  tbat  left,  in- 
stead of  tbe  husband,  and  making  that  fact 
conciusiye  against  tbe  defendant  But  even 
in  this  extreme  case  It  could  be  said  tbat 
the  defendant  knew  that  there  bad  been  a 
marriage,  and  that  there  was  a  former  bus- 
band  to  be  accounted  for. 

In  tbe  case  before  us  tbe  respondent,  24 
years  of  age^  met  at  a  party  a  woman  22 
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years  of  age,  whom  he  sniiposed  to  be  single. 
He  afterwards  corresponded  with  her,  and 
saw  her  from  time  to  time,  and  called  npon 
her  where  she  was  living,  and  she  Tlslted  his 
parents  at  their  home.  Through  all  this  ac- 
quaintance she  represented  herself  to  be 
a  single  woman,  and  he  believed  her  to  be 
such ;  but  he  made  no  inquiries  about  her,  and 
received  no  Information  regarding  her  history, 
except  from  herself.  When  the  license  was 
procured,  she  said  it  was  her  first  marriage. 
The  marriage  occurred  about  five  months 
after  the  acquaintance  commenced.  During 
all  this  time  she  had  a  husband  living  in 
Massachusetts.  There  Is  a  plain  distinction  be- 
tween this  case  and  the  case  of  one  who  has 
an  illicit  connection  with  a  woman  whom  be 
mistakenly  supposes  to  be  unmarried,  or 
above  the  age  of  consent,  or  not  of  the  pro- 
hibited relationship,  and  is  thereupon  charg- 
ed with  adultery,  statutory  rape,  or  Incest, 
as  the  case  may  be.  In  such  a  case  there  Is 
a  measure  of  wrong  in  the  act  as  the  defend- 
ant understands  it,  and  his  ignorance  of  the 
fact  that  makes  it  a  greater  wrong  will  not 
relieve  him  from  the  legal  penalty.  Here 
the  connection  was  had  after  the  performance 
of  a  marriage  ceremony,  in  the  full  belief 
that  the  marriage  was  legal,  and  in  the 
absence  of  any  circumstance  calculated  to' 
suggest  the  contrary.  The  only  thing  that 
can  be  suggested  as  a  want  of  circumspection 
on  the  part  of  the  respondent.  If  it  ought  to 
be  considered  such,  is  that  he  failed  to  make 
inquiries  in  the  family  and  neighborhood 
where  the  woman  lived  as  to  her  being  what 
she  held  herself  out  to  be.  But,  in  the  view  tak- 
en by  the  state,  if  he  had  made  a  full  inquiry 
and  failed  to  ascertain  the  fact,  his  erro- 
neous belief  would  have  been  no  defense. 

It  has  appeared  from  what  has  already 
been  said  that  we  do  not  consider  the  deci- 
sion In  the  Ackerly  Case  controlling  here. 
Tbe  fact  that  both  statutes  are  without 
words  referring  to  knowledge  or  intent  does 
not  require  that  they  receive  the  same  con- 
struction, for  the  absence  of  such  words  Is 
but  one  of  the  matters  to  be  considered  in  de- 
termining the  construction.  In  ascertaining 
the  Intent  of  the  Legislature,  regard  must  be 
had  to  the  subject-matter  of  the  statute,  as 
well  as  its  language,  and  to  the  consequences 
that  would  follow  the  proposed  construction. 
There  is  ample  authority  in  the  decided  cases 
for  saying  that  penal  statutes  framed  pre- 
cisely alike  In  the  respect  indicated  may  be 
given  opposite  constructions.  We  have  de- 
clared it  to  be  the  manifest  Intent  of  the 
bigamy  statute  that  a  person  once  married, 
who  marries  again  within  the  seven  years  on 
a  supposition  of  the  consort's  death,  shall 
do  so  at  his  peril.  But  it  by  no  means  fol- 
lows that  all  persons  who  marry,  honestly 
believing  npon  reasonable  grounds  that  the 
other  party  is  single,  do  so  in  peril  of  a  con- 
viction for  adultery  if  the  fact  proves  to  be 
otherwise.    Tl>e  two  respondents  whose  cases 


we  have  amsldered  stand  different  before 
the  law.  The  one  knows  there  is  an  obstacle 
to  his  marriage  unless  it  has  been  removed 
by  death,  and  takes  the  risk  of  a  present 
marriage  on  inconclusive  evidence,  rather  than 
await  the  time  when  he  can  marry  with  the 
sanction  of  the  law.  The  other  knows  bey  (Hid 
peradventure  that  be  is  free  to  marry,  and 
takes  no  risk  of  his  marriage  being  invalid, 
except  through  the  deceit  of  the  other  con- 
tracting party.  The  Legislature  cannot  have 
intended  that  one  so  defrauded  should  incur 
the  penalty  of  adultery,  although  squarely 
within  the  terms  of  the  statute.  A  court  may 
well  construe  the  prohibitory  clause  of  the 
bigamy  section  according  to  its  letter,  and 
yet  class  the  adultery  section  with  those  gen- 
eral prohibitions  which  are  held  susceptlbte 
of  limitation  by  implied  exceptions. 

The  connection  complained  of  was  had  in  the 
supposed  relation  of  husband  and  wife,  by 
virtue  of  a  marriage  contracted  when  the  re- 
spondent was  under  no  prohibition  based  on  a 
prior  marriage,  and  where  the  relation,  as  we 
construe  the  agreed  statement,  was  entered 
upon  and  continued  in  by  reason  of  a  mis- 
take of  fact,  honestly  entertained  upon  rea- 
sonable grounds  and  without  negligence ;  and 
npon  these  facts  we  hold  the  respondent  not 
guilty  of  adultery. 

Exceptions  sustained,  judgment  and  sen- 
tence reversed,  and  respondent  discharged. 


FIVER  V.  PENNSYLVANIA  R.  00. 

(C!onrt  of  Errors  and  Appeals  of  New  Jeiicy. 
June  17,  1907.) 

Error  to  Circuit  Court,  Camden  County. 
For  majority  opinion,  see  67  Atl.  109. 

Thomas  L.  GasklU,  for  plaintiff  in  error. 
John  W.  Wescott,  for  defendant  in  error. 

GARRISON,  J.  (dissrattng).  Upon  the  ques- 
tion of  the  defendant's  UabUity  the  trial 
court  left  It  to  the  jury  to  say  whether  In  the 
construction  of  the  street  crossing  the  defend- 
ant had  left  "an  improper  space  between  the 
planking  and  the  rail,  or  the  main  rail  and 
the  guard  rail.  In  which  the  horse's  hoof  or 
shoe  had  caught"  If  the  horse's  hoof  had 
caught  between  the  plankhig  and  the  rail,  an 
Inference  of  negligence  could  be  drawn. 
There  was  testimony  competent  to  prove  that 
this  was  so.  Whether  it  was  so  or  not  de- 
pended upon  the  meaning  and  force  ascribed 
to  the  plaintiff's  testimony,  and  whether  it 
was  believed  in  face  of  contradictory  proof 
given  by  the  defendant's  witnesses.  This 
presented  essentially  a  jury  question,  which 
it  was  not  error  to  leave  to  the  jury. 

I  shall  vote  to  affirm. 

I  am  authorized  by  Judge  VROOM  to  say 
that  his  vote  is  upon  the  ground  stated  In  this 
memorandum. 
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(74  N.  J.  L.  S23] 

Or^ADNET  T.  PENNSYLVANIA  R.  CO. 

(Court  of  Biron  and  Appeals  of  New  Jersey. 

June  17,  1907.) 

Error  to  Circuit  Court,  Camden  County. 

For  majority  opinion,  see  67  AtL  109. 

Thomas  L.  GaskUl,  for  plaintiff  In  error. 
John  W.  Wescott,  for  defendant  In  error. 

GARRISON,  J.  (concurring).  This  case  Is 
similar  to  the  Case  of  Plver  (decided  at  this 
term)  67  Atl.  109.  On  the  authority  of  that 
case  I  vote  to  reverse  in  this  case. 

Judge  VROOM  TOtes  to  reverse  upon  the 
same  grounds. 

(221  Fa.  EU) 

ADAMS  T.  HUBBARD  et  aL 

(Supreme    Court    of    Pennsylvania.     May  25. 
1908.) 

1,  PAitTHEBSHiF— DissoLimon  —  AcoouKnita 
— Shbinkaqs  of  Assets. 

Where  a  partnership  is  dissolved  and  a 
statement  of  account  prepared  by  one  of  the 
two  partners,  and  the  agreement  to  dissolve 
shows  that  a  liquidation  of  assets  was  intended 
and  a  shrinkage  anticipated,  one  partner  can- 
not assert  that  the  statement  was  an  account 
stated,  and  that  the  amount  found  due  in  his 
favor  could  not  be  reduced  by  a  subsequent 
shrinkage  in  the  assets. 

2.  SaUI>— DiSTBIBUIION    OF    CAPITAL. 

On  dissolution  of  a  partnership  and  the 
winding  up  of  its  affairs,  the  capital  must  be 
returned  to  the  partners  contributing  it;  such 
contribution  being  regarded  as  a  firm  debt  to 
each  partner,  which  must  be  repaid  before  divi- 
sion of  piotits,  so  that,  where  one  partner  has 
advanced  capital  in  excess  of  another,  the 
amount  advanced  is  a  preferred  claim. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  f$  700-703.] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia County. 

BUI  by  John  Qulncy  Adams  against  George 
Im  Hobbard  and  others,  partners  of  the  firm  of 
George  K.  Hubbard  &  Co.,  and  Dilworth  P. 
Hlbberd,  administrator.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Dismissed,  and 
decree  affirmed. 

The  following  is  the  opinion,  in  part,  of 
Andenreld,  J.,  In  the  court  below :  "The  part- 
ners were  George  K.  Hubbard,  who  had  a  five- 
eighths  Interest  in  the  business,  and  John 
Qulncy  Adams,  whose  Interest  was  three- 
eightha.  By  this  Is  meant  that  these  two 
parties  were  entitled  to  share  In  the  profits 
of  the  partnership  venture,  and  bound  to  bear 
Its  losses  in  the  proportions  mentioned.  Hub- 
bard was  the  bead  of  the  firm.  Adams  bad 
a  particular  charge  of  its  bookkeeping.  On 
November  30,  1892,  the  firm  was  dissolved 
by  a  verbal  agreement,  which  was  subsequent- 
ly embodied  In  a  written  memorandum  dated 
November  30,  1892.  By  a  statement  of  the 
firm's  condition  on  December  1,  1892,  prepar- 
ed by  Adams,  it  appears  that  the  assets  were 
on  that  date  reckoned  at  $176,029.08.  This 
estimate  was  based  in  the  case  of  certain 
items  on  their  appraised  valuation  in  the 


case  of  other  items  on  their  book  value. 
Sundry  Insurance  rebates,  copyrights,  trade- 
marks, and  old  merchandise  unaiqpralsed 
were  excluded  from  the  estimate.  The  liabil- 
ities of  the  firm  were  estimated  at  $104,192.76. 
It  appears  also  by  this  statement  th^t  Hub- 
bard had  contributed  $49,005.56  to  the  firm's 
capital,  and  that  Adams  had  contributed  $22,- 
030.7&" 

The  formal  agreement  of  dissolution  signed 
by  the  partner  was  as  follows :  "This  agree- 
ment made  the  SOth  day  of  December,  1892, 
between  George  K.  Hubbard  and  J.  Qulncy 
Adams,  heretofore  trading  together  under 
the  firm  name  of  George  K.  Hubbard  &  Co., 
Is  wholly  dissolved  except  as  far  as  may  be 
necessary  for  the  final  liquidation  and  settle- 
ment of  the  business  thereof.  It  is  agreed 
and  understood  that  the  said  George  K.  Hub- 
bard shall  continue  the  business  heretofore 
carried  on  by  the  late  firm  of  George  K.  Hub- 
bard &  Co.  That  he  shall  take,  hold  and  keep 
the  merchandise  and  partnership  assets  which 
he  desires  to  retain  and  keep  for  that  purpose 
at  prices  to  be  agreed  u]>on  between  the  said 
parties.  (This  does  not  Include  the  trade- 
marks and  copyrights  owned  by  the  said  firm 
of  George  E.  Hubbard  &  Co.)  It  is  agreed 
that  the  remaining  partnership  assets,  mer- 
chandise and  other  property  which  shall  not 
be  taken  and  kept  by  the  said  George  K.  Hub- 
bard will  be  sold  to  the  best  advantage  of  the 
said  partlea  It  Is  agreed  that  the  said 
George  K.  Hubbard  shall  take  the  store,  fix- 
tures and  teams  heretofore  used  by  and  be- 
longing to  the  late  copartnership  for  $3,350.° 
It  Is  agreed  that  the  said  J.  Qulncy  Adams 
shall  retire  from  the  said  firm  of  George  K. 
Hubbard  &  Co.,  and  shall  take  an  advanced 
payment  on  account  of  the  distribution  to 
be  made  in  final  settlement  of  the  said  part- 
nership affairs  as  follows:  One  store  and 
contents  situate  In  New  Jersey,  $1,200;  one 
store  and  contents  in  W.  Philadelphia  for  $4,- 
359.81 ;  cash,  $2,140.19.  It  Is  also  agreed  be- 
tween the  parties  that  the  premlse-s  situate 
at  the  comer  of  Twelfth  street  and  Diamond 
street  shall  be  valued  and  appraised  at  the 
sum  of  $3,500,  subject  to  a  mortgage  of  $5,500, 
and  that  the  said  J.  Qulncy  Adams  shall  have 
the  right  and  privilege  of  taking  the  said 
premises  should  his  share  of  the  partnership 
assets  upon  final  settlement  distribution  ex- 
ceed the  stmi  of  $3,500,  In  addition  to  what 
has  been  already  advanced  under  this  agree- 
ment as  before  set  forth,  to  wit :  the  sum  of 
$7,700." 

Other  facts  appear  by  the  opinion  of  the 
Supreme  Court 

Argued  before  MITCHEU/,  C.  J.,  and  MES- 
TREZAT,  POTTER,  ELKIN,  and  STEW- 
ART, JJ. 

J.  Barton  Rettew,  for  appellant.  D.  P. 
Hlbberd  and  Samuel  P.  Tull,  for  appellees. 

POTTER,  J.  The  firm  of  George  K.  Hub- 
bard &  Co.,  which  was  composed  of  George 
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E.  Hubbard,  J.  Qolncy  Adams,  and  Edwin 
Halpen,  was  organized  June  1,  1876,  for  the 
parpose  of  carrying  on  a  wholesale  grocery 
business  in  the  city  of  Philadelphia.  On 
June  1,  1883,  Halpen  retired  from  the  firm, 
having  assigned  his  interest  to  his  copartners, 
and  Hubbard  and  Adams  continued  the  busi- 
ness under  the  same  partnership  name  until 
1892.  Hubbard  owned  a  flve-elghths  Interest 
in  the  firm  and  Adams  a  three-eighths  Interest. 
On  November  80,  1892,  the  partnership  was 
dissolved  by  mutual  consent ;  the  terms  of  dis- 
solution being  afterwards  embodied  In  a  writ- 
ten  agreement  signed  by  both  parties  under 
date  of  December  30,  1892.  A  statement  pre- 
pared as  of  the  date  of  dissolution  from  the 
private  ledger  of  the  firm  showed  that,  as 
regarded  the  capital  account,  the  amount  to 
the  credit  of  George  K.  Hubbard  was  ?40.- 
805.56,  and  the  amount  to  the  credit  of  J. 
Qulncy  Adams  wa^  $22,030.76,  and  the  sum 
of  these  two  amounts  represented  the  net 
assets  over  liabilities,  provided  that  all  the 
assets  could  be  converted  into  cash  at  the 
amount  at  which  they  were  carried  upon  the 
books.  In  accordance  with  the  agreement 
Oeorge  K.  Hubbard  took  as  much  of  the  mer- 
chandise of  the  old  firm  as  was  acceptable  to 
him,  and  the  store  fixtures,  etc.,  and  formed 
a  limited  partnership  which  continued  the 
business  under  the  same  name  and  at  the 
same  location.  On  February  27,  1895,  George 
K.  Hubbard  died,  and  letters  of  administra- 
tion were  granted  to  George  L.  Hubbard.  On 
July  9,  1896,  J.  Qulncy  Adams  filed  this  bill 
for  an  accounting  against  the  surviving  part- 
ners of  the  firm  of  George  K.  Hubbard  &  Co., 
and  the  administrator  of  George  K.  Hubbard, 
deceased.  An  answer  was  filed,  and  the  case 
was  put  at  Issue  and  referred  by  agreement 
to  Horace  M.  Rumsey,  as  referee.  On  Sep- 
tember 10,  1901,  the  referee  filed  an  interlocu- 
tory report,  recommending  a  decree  for  an 
accounting  by  the  administrator  of  George  K. 
Hubbard,  deceased,  only.  Upon  exception 
the  court  in  an  opinion  by  Arnold,  P.  J.,  held 
that  the  complainant  was  entitled  to  an  ac- 
count, as  found  by  the  referee,  and  sent  the 
case  back  to  the  referee  to  take  further  testi- 
mony and  report  the  facts  and  law  thereon  to 
the  court,  together  with  a  proper  form  of 
final  decree.  In  his  opinion  Judge  Arnold 
used  this  language:  "We  are  also  of  opinion 
that  the  account  stated  between  the  parties 
at  the  time  of  the  dissolution  of  the  partner- 
ship in  December,  1892,  shall  be  considered 
as  a  finally  stated  account,  and  not  open  to 
correction  at  this  late  day.  By  It  Mr.  Adams' 
share  of  the  assets  of  the  copartnership 
amounted  to  $22,030.76." 

It  is  upon  this  language  of  Judge  Arnold 
that  counsel  for  appellant  bases  his  main 
contention  in  this  controversy.  In  fact,  the 
only  thing  which  be  presents  in  his  statement 
of  the  question  Involved  is  whether  this  ac- 
count In  the  private  ledger,  existing  at  the 
time  of  the  dissolution  of  the  partnership, 


was  an  account  stated  between  the  partners 
which  fixed  conclusively  the  amount  whlcb 
was  due  to  the  plaintiff  and  payable  to  him, 
without  regard  to  tlie  actual  liquidation  of 
the  assets,  and  their  conversion  Into  cash 
thereafter.  The  referee  found  upon  further 
consideration  of  the  account,  after  It  was 
sent  back  to  him,  that  while  the  settled  bal- 
ance between  the  partners  as  of  November  30, 
1892,  precluded  him  from  going  back  of  it 
to  Inquire  Into  any  errors  or  omissions  which 
might,  have  existed  In  that  respect,  yet  it 
did  not  prevent  him  from  taking  Into  consid- 
eration the  items  of  which  the  account  was 
composed,  nor  the  elements  which  entered  In- 
to the  balances  due  to  each  partner.  This 
was  the  plain  common-sense  construction  of 
the  statement  of  Judge  Arnold,  and,  If  he 
did  not  mean  It  to  be  so  understood,  his  state- 
ment was  clearly  wrong.  He  could  not  have 
intended  to  say  that  the  amoimts  shown  by 
the  accoimt  represented  a  net  amount  of 
money  on  hand  In  the  treasury  of  the  part- 
nership, and  ready  to  be  drawn  out  by  the 
partners.  Manifestly  the  actual  amount  to 
be  divided  would  depend  entirely  upon  what 
could  be  realised  out  of  the  assets.  And. 
when  the  final  report  of  the  referee  was  made 
to  the  court  below.  Judge  Andenrled,  in  pass- 
ing upon  it,  said:  "It  is  proper  to  add  here 
that  when  we  said,  after  hearing  the  argu- 
ment on  exception  to  the  Interlocutory  report 
of  the  referee,  that  the  account  stated  'at  the 
time  of  the  dissolution  of  the  partnership  in 
December,  1892,  shall  be  considered  as  a  final 
stated  account  and  not  open  to  correction,* 
we  had  reference  only  to  Its  effect  so  far  as  It 
fixed  the  respective  contributions  of  the  part- 
ners." So  that  the  court  below  fully  adopted 
and  approved  the  view  of  the  referee  In  this 
respect.  .  And  that  this  statement  was  not 
intended  to  set  forth  the  amount  due  In  cash 
to  the  partners,  but  represented  only  the  con- 
dition of  things  as  shown  by  the  books  at  this 
date.  Is  conclusively  shown  by  the  agreement 
subsequently  signed  by  both  parties  dated 
December  30,  1892.  This  agreement  recited 
that  the  partnership  Is  dissolved,  "except  so 
far  as  may  be  necessary  for  the  final  liquida- 
tion of  the  business  thereof."  It  further  pro- 
vides that  Hubbard,  who  continued  the  busi- 
ness, may  take  partnership  assets  "at  prices 
to  be  agreed  upon  between  the  said  parties." 
Assets  not  so  taken  by  Hubbard  "will  be  sold 
to  the  best  advantage  of  the  said  parties." 
It  was  further  agreed  that  Hubbard  was  to 
take  the  store  fixtures  and  teams  at  a  speci- 
fied price,  and  Adams  was  to  have  two  stores 
and  a  specified  amount  in  cash  "as  an  ad- 
vance payment  on  account  of  the  distribution 
to  be  made  in  final  settlement  of  the  said 
partnership  affairs."  Adams  was  also  to 
have  the  premises  at  the  comer  of  Twelfth 
and  Diamond  streets,  appraised  at  $3,500, 
subject  to  a  mortgage  of  $5,500,  "should  bis 
share  of  the  partnership  assets  upon  final 
distribution  exceed  the  sum  of  $3,600  In  addl- 
4on  to  what  bad  been  already  advanced  nn- 
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der  this  agreement  as  before  set  forth,  to  wit, 
the  sum  of  $7,700."  This  whole  agreement 
clearly  contemplated  a  liquidation  of  the  as- 
Bets.  If  they  realized  the  amount  at  which 
they  were  carried  upon  the  books,  the  amount 
shown  to  be  due  the  partners  could  be 
paid,  but  otherwise  not.  Whatever  shrinkage 
might  result  In  the  assets  would  reduce,  by 
that  much,  the  amount  for  actual,  distribu- 
tion. And,  when  we  recall  the  fact  that  this 
statement  as  made  up  Included  the  sum  of 
$116348,09  of  open  book  accounts.  It  is  not 
at  all  strange'  that  there  should  hare  been 
considerable  shrinkage  In  converting  them  in- 
to cash.  Accepting,  therefore,  the  statement 
of  tbe  account  of  December  1,  1892,  for  what 
It  really  was  as  showing  the  settled  amount 
contributed  by  each  partner  to  the  capital  of 
tbe  firm,  tbe  learned  Judge  of  the  court  below 
took  the  view  that  these  contributions  to 
capital  were  to  be  repaid  before  there  could 
be  any  division  of  tbe  profits.  He  stated 
Hubbard's  contribution  as  $49,00CS.56,  which 
seems  to  involve  a  clerical  error  of  $800,  as 
tbe  figures  In  tbe  private  ledger  account  are 
.  $49,806.56,  but  appellee  has  accepted  this  slip 
without  complaint  The  contribution  of  Ad- 
ams Is  $22,030.76.  As  a  result  of  the  findings 
of  tbe  referee,  approved  by  the  court,  the  net 
balance  In  Hubbard's  bands  as  liquidating 
partner,  was  $23,139.40,  and  the  total  amount 
received  by  Adams  was  $14,210.93,  making  to- 
tal assets  of  $37,350.33,  which,  deducted  from 
the  capital  account  contributed  by  both  part- 
ners of  $71,036.82,  shows  a  loss  of  $33,685.99. 
This  loss  was  to  be  shared  In  the  proportion 
of  five-eighths  to  one  partner  and  three- 
eighths  to  the  other.  So  that,  crediting  Hub- 
bard with  his  contribution  to  the  firm,  $49,- 
005.56,  and  charging  blm  with  the  amount  re- 
ceived by  him,  $23,139.40,  and  his  proportion 
of  the  loss,  $21,068.75,  total  $44,193.15,  leaves 
a  balance  of  $4,812.41  due  him.  Charging  Ad- 
ams with  the  amount  received  by  him,  $14,- 
210.93,  and  his  proportion  of  loss  $12,632.24, 
makes  $26,848.17,  which  Is  In  excess  of  his 
amount  contributed  to  the  capital  by  $4,812.- 
41,  which  Is  awarded  to  Hubbard's  estate  and 
thus  balances  the  account 

The  method  pursued  by  .Tudge  Audenreid 
was  entirely  correct,  and  la  In  accordance 
with  the  authorities  wblcb  are  well  summed 
up  In  22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
86,  87,  as  followB:  "Where  a  partnership  Is 
dissolved  and  Its  affairs  are  wound  up,  there 
must  be  a  return  of  tbe  firm  capital  to  the 
partners  contributing  It  In  order  that  there 
may  be  a  distribution  of  tbe  profits.  Each 
partner's  contribution  Is  regarded  as  a  firm 
debt  to  such  partner,  which  must  be  repaid 
before  tbere  are  any  profits  to  be  divided. 
Where  one  partner  has  advanced  capital  In 
excess  of  another,  tbe  amount  advanced  Is  a 
preferred  claim  upon  tbe  property  of  tbe  firm. 
Tbe  distribution  of  capital  upon  dissolution 
Is  in  the  same  proportion  in  wblcb  such  cap- 
ital was  furnished."  A  Pennsylvania  case 
dearly  establishing  this  principle  and  apply- 


ing In  Its  facts  to  tbe  present  case  Is  Plumly's 
Appeal,  1  Monag.  177, 178,  16  Atl.  728,  where 
the  master  said:  "Wben  the  partnership 
came  to  an  end,  December  31,  1884,  it  was 
the  plaintiff's  right  to  have  tbe  assets  convert- 
ed Into  money,  to  have  all  liabilities  to  ncm- 
partners  satisfied  therefrom,  and,  out  of  what 
remained,  to  have  returned  to  each  partner 
bis  capital.  If  there  was  not  sufSdent  tar 
the  return  of  tbe  capital  of  each,  the  sum 
that  was  wanting  should  have  been  treated 
as  a  partnership  loss  (Xowell  v.  Nowell,  L. 
R.  7  Eq.  638),  and  paid  as  other  losses  ate 
payable,  and,  as  has  appeared,  that  was  two- 
thirds  by  tbe  defendant  and  one-third  by  tbn 
plaintiff."  In  this  particular  tbe  report  of 
tbe  master  was  confirmed  by  tbe  court  be- 
low, and  by  this  court. 

What  we  have  said  disposes  of  the  ques- 
tions raised  by  the  assignments  of  error  cov- 
ered by  appellant's  "Statement  of  Question 
Involved."  The  remaining' assignments  of  er- 
ror are  not  properly  before  us,  but,  if  they 
were.  It  would  be  sufficient  to  say  that  they 
relate  to  questions  of  fact,  upon  which  the 
findings  of  the  referee  have  been  confirmed 
by  the  court  below,  and  therefore  they  f^ould 
not  be  disturbed  except  for  manifest  error. 
Nothing  of  that  kind  has  been  shown. 

This  appeal  Is  therefore  dismissed;  and 
the  decree  of  the  court  below  is  affirmed. 


(221  Pa.  «t) 

TEVSA<3K  V.  LACKAWANNA  &  W.  V.  R. 
CO. 

(Supreme    Oort    of   Pennsylvania.     May   2S, 
1908.) 

1,  CABBIEBS  —  iRjrBT  TO  Pabsenokbs  — 'Oor- 
TBIBUTOBT  NEQLIOBRCE. 

Where  a  passenger  alights  from  an  electric 
car  at  a  place  where  there  are  platforms  along 
the  tracks,  and  ^oes  behind  the  car  from  which 
he  alights,  and  is  struck  bv  a  car  on  the  next 
track,  he  cannot  recover,  wnere  he  did  not  look 
for  it,  and  took  the  chance  of  crossing  in  front 
of  it 

(Ed.  Note.— For  caseo  in  ttoint  see  Cent  Dig. 
vol.  9,  Carriers,  H  1306,  1397.] 

2.  Save. 

That  a  tjassageway  was  provided  by  an 
electric  car  company  from  a  platform  on  which 
passengers  alighted  to  a  platform  on  the  other 
side  oC  the  tracks  does  not  relieve  the  passenger, 
alighting  from  one  car  on  the  platform  and 
passing  behind  such  car  over  such  passageway 
onto  another  platform,  from  the  daty  of  looking 
for  a  car  approaching  Mi  the  other  track,  over 
which  he  knows  cars  constantly  pass. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  SS  1396,  1397.] 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  (bounty. 

Action  by  Michael  Yevsack  against  the 
Lackawanna  &  Wyoming  Valley  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Argued  before  MITCHELL,  0.  X,  and 
FELL,  MEBTRBZAT.  POTTER,  and  STEW- 
ART, JJ. 
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John  P.  Lenahan  and  Richard  B.  Sheri- 
dan, for  appellant  John  McGahren  and 
John  A.  Mangan,  for  api>eUee. 

FELL,  J.  The  defendant  operates  a  don- 
ble-track  electric  railroad  18  miles  In  length 
between  Wllkes-Barre  and  Scranton.  Mid- 
vale,  where  the  accident  happened.  Is  on  the 
line  of  this  road;  but  It  Is  not  a  regular 
stopping  place.  Cars  stop  there  only  on  sig- 
nal to  take  on  or  let  oft  passengers.  There 
is  a  platform  on  either  side  of  the  tracks, 
raised  3  or  4  Inches  above  them.  A  plank 
walk,  12  feet  wide  and  23  feet  long,  level 
with  the  tracks,  extends  from  one  platform 
to  the  other.  Between  the  tracks  there  Is  a 
fence  about  4  feet  high,  which  extends  130 
feet  in  either  direction  from  the  walk.  The 
town  of  Midvale  la  west  of  the  tracks,  and 
persons  going  from  It  to  the  east  platform, 
or  to  It  from  this  platform,  are  required  to 
use  the  plank  walk. 

The  plalntlfC  lived  In  Mldvale,  rode  on  the 
cars  frequently,  and  was  familiar  with  the 
situation.  On  a  September  evening,  when  it 
was  dusk,  he  got  oS  a  north-bound  car  onto 
the  east  platform,  and  as  the  car  moved 
from  the  station,  he  crossed  the  track  be- 
hind It  on  the  plank  walk,  and  was  struck 
by  a  south-bound  car  when  stepping  from  the 
west  track  to  the  west  platform.  He  tes- 
tified that  he  looked  north  when  on  the  east 
platform,  again  when  on  the  east  track,  and 
again  when  between  the  rails  of  the  west 
track;  that  the  last  time  he  looked  he  saw 
the  car  from  which  he  had  alighted  200  feet 
away,  but  saw  no  car  approaching  on  the 
west  track,  although  he  could  see  up  that 
track  250  feet  One  of  his  witnesses,  who 
was  standing  on  the  west  platform  waiting 
for  a  car,  a  place  less  favorable  for  ob- 
servation because  of  a  curve  in  the  road, 
testified  that  he  could  see  up  the  track  300 
feet,  and  that  he  saw  the  car  when  it  was 
that  distance  from  the  crossing;  and  an- 
other testified  that  the  car  that  struck  the 
plaiutift  was  50  feet  from  the  station  when 
the  car  from  which  he  had  alighted  had  gone 
30  feet  from  it 

It  was  the  plaintiff's  duty  to  look,  after 
he  had  crossed  the  east  track  and  passed  the 
fence,  before  attempting  to  cross  the  west 
track.  At  this  point  he  was  within  7  feet 
of  the  west  platform,  and  could  see  up  the 
track  250  or  300  feet  The  car  was  lighted, 
and  there  was  nothing  to  prevent  his  seeing 
It,  as  his  witness  saw  it  It  could  not  first 
have  come  into  view  after  he  had  looked. 
The  testimony  of  the  plaintiff's  witnesses  In 
relation  to  speed  was  that  the  car  was  run- 
ning "pretty  fast,"  "very  fast,"  "as  quick 
as  she  always  goes  into  the  station."  These 
witnesses  all  agreed  that  the  car  was  stopped 
within  150  feet  of  the  crossing.  In  consider- 
ing the  plaintiff's  testimony  in  the  light  most 
favorable  to  him,  the  conclusion  is  Irresist- 
ible that  he  did  not  look,  or  that  he  saw  the 
car  and  took  the  chance  of  crossing  In  front 


of  It  The  case  Is  within  the  rule  that  a 
person  who  walks  In  front  of  a  moving  car, 
which  he  saw  or  could  have  seen  by  the  ex- 
ercise of  the  reasonable  care  which  the  law 
requires,  will  be  conclusively  presumed  to 
have  been  negligent 

That  the  passageway  over  the  tracks  was 
provided  by  the  defendant  company  for  the 
use  of  persons  going  to  or  from  the  east 
platform  was  a  fact  to  be  considered  in  de- 
termining the  plaintiff's  negligence,  but  it 
did  not  'relieve  him  from  the  exercise  of 
reasonable  care.  It  was  not  a  place  where 
passengers  alighted,  nor  a  way  leading  from 
the  place  where  they  alighted  to  the  station 
to  which  they  were  going,  which  they  might 
assume  would  be  kept  clear  of  trains  and  be 
safe  at  the  time.  It  led  from  the  platform 
on  the  east  to  the  street,  and,  while  its  use 
was  a  convenience,  and  It  may  be  a  neces- 
sity. It  was  not  a  place  where  passengers 
stood  In  getting  on  or  off  cars.  The  care 
required  In  Its  use  was  not  the  ordinary 
care  required  of  a  passenger  who  must  cross 
a  track  between  his  train  and  the  station, 
but  the  greater  care  of  a  person  at  a  crossing  * 
over  which  he  knows  trains  constantly  pass. 

The  judgment  is  reversed,  and  Judgment 
is  now  entered  for  the  defendant 

an  Pa.  S4») 

ST.  VINCENT'S  ROMAN  CATHOLIC  CON- 
GREGATION OF  PLYMOUTH  v. 
KINGSTON  COAL  CO. 

(Supreme    Court    of    Pennsylvania.      May    11, 
1908.) 

1.  La'Rdix>bd  and  Tenanil— Lbabb — Regobd— 
Mistake  of  Lessee. 

A  lease  for  more  than  21  years  Is  within 
Act  May  28,  1715  (1  Smith's  Law,  p.  94),  mak- 
ing the  recording  of  an  instrument  a  substitute 
for  feoffment  with  livery,  thereby  mulring  good 
the  title  and  assurance  of  lands,  tenements,  and 
.  heriditaments  as  deeds  of  feoffment  with  livery 
of  seisin,  so  that  a  lease  for  999  years  so  re- 
corded vests  an  estate  for  years  in  the  lessee, 
and  not  simply  an  interesse  termini,  without  his 
entering  into  possession. 

2.  Adverse  Possession— Outstahdinq  Tebic 

— OUBTEB. 

Where  a  lease  for  999  years  excepting  and 
reserving  the  minerals  with  the  right  to  mine 
without  liability  for  injury  to  the  surface  was 
duly  recorded,  a  person  whose  adverse  possession 
of  the  surface  began  after  the  recording  of  the 
lease  and  continued  for  21  years  acquired  title 
to  the  estate  for  years  only,  and  therefore  had 
no  rights  of  the  owner  to  surface  snpport 
against  the  holder  of  the  right  to  mine ;  the 
ouster  of  the  lessee  being  insufficient  to  start 
limitations  against  the  owners,  in  the  absence 
of  evidence  that  the  owners  had  eyer  forfeit«l 
the  lease. 

3.  Landlobd   and    Tenant— Possession   or 
Tenant. 

Until  termination  of  the  term  of  a  lease, 
the  tenant  has  the  right  to  the  ezclasive  posses- 
sion against  the  landlord  and  ail  others  not 
having  a  superior,  legal,  or  equitable  right 

4.  Remaindeb — Limitation  of  Acttions— Re- 

VEB9I0NEB8   AND    REKAINDEBICEN — StABTINO 

OF  Limitations. 

Reversioners  and  remaindermen  are  not  af- 
fected by  the  statute  of  limitations  until  the 
precedent  estate  has  been  determined,  and  their 
right  of  entry  accrues. 
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6.  liandloko  ahd  tenant  —  fobfeitdbk  of 

Lease. 

A  right  to  forfeit  tt  lease  will  not  be  en- 
forced in  a  contest  between  a  tenant  and  a  third 
person  in  the  absence  of  affiimatiTe  action  by 
the  iandlord. 
6.  Words  and  Phbases— "Deeds." 

The  word  "deed"  in  Act  May  28,  1715  a 
Smith's  Laws,  p.  94),  providing  for  the  acknowl- 
edgment and  recording  of  deeds,  included  not 
only  "conveyances  of  lands,  tenements,  and 
hereditaments"  in  the  strict  technical  senses  of 
that  phrase,  but  also  leases  exceeding  21  years 
and  any  deed  intended  to  grant  any  estate  for 
life  or  ^ears,  even  though  the  latter  is  bat  a 
chattel  interest  suliject  to  sale  on  execution. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1919-1923:  vol.  8,  p. 
7630.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
serne  County. 

Bill  by  tbe  St  Vincent's  Koman  Catholic 
Congregation  of  Plymouth  against  tbe  Kings- 
ton Coal  Company  for  an  Injunction.  From 
a  decree  for  defendant,  plaintiff  appeals. 
Afflrmed. 

The  plaintiffs'  bill  avers  (1)  th^r  owner- 
ship of  a  certain  piece  of  land  In  Plymouth 
township,  In  this  county,  containing  4.6  acres, 
and  known  as  St  Vincent's  Roman  Catholic 
Cemetery;  and  (2)  that  the  defendant  Is  op- 
erating a  mine  beneath  it,  and  has  threaten- 
ed to  remove  all  tbe  underlying  coal,  includ- 
ing pillars  needed  for  the  proper  support  of 
the  surface.  The  defendant's  answer  denies 
that  the  plaintiffs  have  any  title  to  any  of 
tbe  coal  under  tbe  land  in  question  or  any 
right  to  control  or  interfere  with  the  mining 
and  removal  of  the  same  or  any  part  there- 
of, alleging  (1)  that  prior  to  tbe  inception  ot 
any  title  which  the  plaintiffs  may  have  ac- 
quired, a  complete  and  lawful  severance  of 
tbe  surface  from  tbe  subjacent  coal  had  been 
^ected;  and  (2)  that  the  mineral  estate  is 
now  vested  In  tbe  defendant,  together  with 
the  right  to  mine  and  remove  all  tbe  coal, 
Including  pillars,  without  any  obligation  to 
support  tbe  surface.  Tbe  prayers  of  the  bill 
are  (1)  for  an  Injunction  to  restrain  the  de- 
fendant from  "mining  the  coal,  pillars,  or 
supports"  from  beneath  the  cemetery,  "or  in 
any  way  endangering  or  disturbing  tbe  sur- 
face of  tbe  same  or  any  part  thereof";  and 
(2)  tar  general  relief. 

Tbe  material  facts  are  found  to  be  as  fol- 
lows: 

(1)  On  and  prior  to  January  9,  1866,  a 
large  tract  of  land,  embracing  that  after- 
wards used  as  a  cemetery,  was  owned  In  fee 
by  Henderson  Gay  lord,  W.  H.  Cool,  J.  S. 
Mason,  E.  H.  Frishmoth,  and  W.  D.  Frlsh- 
mntb  as  tenants  in  common.  Tbe  evidence 
shows  a  recorded  title  In  tbem  deduced 
through  mesne  conveyance  from  tbe  common- 
wealth; tbe  deed  from  a  former  owner  to 
Gaylord  having  been  recorded,  in  1831,  and 
deeds  from  blm  to  Cool,  Mason,  and  the 
Frisbmutbs  for  tbelr  several  undivided  inter- 
ests having  been  recorded  in  1855. 

(2)  By  a  written  instrument  dated  Janu- 
ary 9,  1866,  and  recorded  March  30,  1869, 


tbe  said  owners  and  their  wives  leased  to 
one  James  Dooley  for  a  term  of  990  years, 
at  a  yearly  rental  of  five  cents,  tbe  surface 
or  soil  of  six  acres  of  their  said  land,  adjoin- 
ing other  land  of  Dooley,  and  embracing  tbe 
larger  portion  of  the  cemetery  lot— all  of  It 
in  fact  except  a  piece  at  tbe  northwesterly 
end  of  tbe  cemetery  ^tending  about  6V^ 
rpds  In  depth  and  being  about  18  rods  wide 
(the  full  width  of  the  cemetery  Inclosure). 

This  lease  (to  Dooley)  contains  tbe  follow- 
ing reservation  and  agreement:  "Elxcepting 
and  reserving,  however,  out  ot  tbe  said  lot 
piece  or  parcel  of  ground,  unto  tbe  said  par- 
ties of  tbe  first  part,  tbelr  belrs  and  assigns 
all  the  coal  and  minerals  under.  In  and  upon 
the  same,  and  also  tbe  right  and  privilege  of 
mining  and  removing  all  and  every  part  and 
parcel  of  the  coal  and  other  minerals  under 
and  upon  tbe  said  lot,  piece  or  parcel  of 
land,  and  every  and  any  part  thereof,  and 
of  making  and  driving  tunnels,  passages  and 
ways,  under  tbe  surface  of  said  lot  piece  or 
parcel  of  land,  for  the  purpose  of  mining  and 
removing  any  and  all  the  coal  and  other 
minerals  now  owned  or  may  hereafter  be  ac- 
quired or  owned  by  tbe  parties  of  tbe  first 
part  tbelr  heirs  or  assigns,  on  said  land  or 
any  adjoining' or  neighboring  lands,  as  full} 
and  entirely  as  if  tbe  said  parties  of  tbe  first 
part,  their  heirs  or  assigns,  remained  the  ex- 
clusive owners  in  fee  and  still  held  tbe  ex- 
clusive possession  of  tbe  said  surface,  right 
of  soli  of  said  lot  hereby  leased,  tbe  said 
parties  of  tbe  first  part  not  to  transport  tbe 
said  coal  and  other  minerals  hecebj  reserved 
upon  tbe  surface  of  said  lot  but  in  all  re- 
spects to  be  at  liberty  to  mine  and  remove 
the  same  and  to  make  and  drive  tunnels, 
passages  and  ways  under  said  surface  of  said 
lot  and  even  to  remove  all  pillars  or  supports 
and  entirely  to  strip  the  mine  or  mines  under 
the  said  lot  without  objection  or  hindrance 
and  not  to  be  liable  to  tbe of  tbe  sec- 
ond part belrs  or  assigns  for  any  In- 
Jury  that  may  occur  to  said  surface  or  any 
building  now  erected  or  that  may  be  erected 
thenreafter  thereon  by  reason  of  mining  and 
removing  all  said  coal  and  other  minerals  or 
by  reason  of  making  or  driving  said  tun- 
nels, passages  or  ways  or  removing  all  coal, 
pillars  or  supports  or  entirely  stripping  said 
mine  or  mines;  and  it  Is  further  understood 
that  tbe  said  parties  of  tbe  first  part  their 
heirs  or  assigns  may  drive  air  shafts  through 
tbe  surface  of  said  lot  at  any  time  and  in 
any  manner  said  parties  of  tbe  first  part 
tbelr  heirs  or  assigns  may  deem  necessary  in 
carrying  on  their  mining  operations  on  said 
lot  or  on  adjoining  lands.  But  for  any  dam- 
ages done  to  the  said  surface  by  said  air 
shafts  the  parties  of  the  first  part  tbelr 
heirs  or  assigns  are  to  pay  for  the  said  dam- 
ages, and  If  tbe  said  parties  cannot  agree, 
tbe  amount  to  be  paid  therefor  shall  be  left 
to  the  decisiim  of  three  disinterested  per- 
sons one  to  be  selected  by  each  party  and  if 
tbe  two  cannot  agree  they  shall  choose  an 


Digitized  by 


Google 


S40 


70  ATLANTIC  RBPOETBR. 


(P«. 


umpire  and  the  decision  of  the  parties  90 
diosen  or  of  a  majority  of  them,  shall  be 
final  and  conclusive  upon  the  parties.  *  *  * 
It  la  further  imderstood  and  agreed  by  the 
parties  of  the  first  part  their  heirs  or  assigns 
that  they  will  leave  standing  two  pillars  of 
coal  when  mining  on  or  under  demised  prem- 
ises, to  be  each  20  by  24  feet  square  wherever 
the  party  of  the  second  part  shall  elect  with- 
in two  years  of  the  date  hereof,  for  the  pur- 
pose of  supports  to  the  surface  on  which 
buildings  may  be  erected,  or  the  party  of 
the  second  part  may  designate  and  desire  to 
build  thereon."  It  does  not  appear  that  I>oo- 
ley  or  any  one  claiming  under  blm  ever  In- 
dicated where  these  two  pillars  should  be 
located.  Neither  has  It  been  shown  that  he 
or  they  ever  entered  Into  possession  of  the 
demised  premises. 

(3)  By  an  instrument  In  writing  dated  Sep- 
tember 29,  1871,  and  recorded  January  8, 
1872,  Gaylord,  Cool,  Mason,  and  the  Frish- 
muths  "demised,  leased,  and  to  mine  let"  to 
the  Wllkes-Barre  Coal  &  Iron  Company  all 
the  coal  In,  upon,  and  under  a  tract  of  land 
containing  257  acres.  Including  within  Its  lim- 
its the  -whole  of  the  lot  here  in  question. 
This  coal  lease  grants  the  right  to  mine  and 
remove  all  the  coal  from  all  the  strata  ex- 
cept the  upper  or  "Orchart"  vein  (which 
does  not  underlie  the  cemetery  lot),  and  also 
excepts  the  coal  under  two  small  pieces  of 
land  marked  on  an  appended  draft,  "surface 
or  right  of  way  for  railroad"  (not  Involved 
In  this  controversy),  and  also  excepts  from 
Its  provisions  certain  surface  land  laid  off 
for  building  lots  on  two  portions  of  the  tract 
marked,  respectively,  on  said  draft,  "the  sur- 
face reserved  for  building  lots"  and  "sur- 
face reserved  and  sold  for  building  lots," 
which  latter  Includes  the  lot  in  question  in 
this  proceeding.  This  coal  lease  contains  no 
provision  relieving  the  mining  company,  its 
successors,  or  assigns  from  the  obligation  to 
support  the  surface,  nor  releasing  it  from 
damages  for  any  Injury  thereto  that  might 
result  from  its  mining  operations. 

(4)  The  cemetery  lot  is  a  part  of  lot  No. 
17,  Mountain  tier.  Third  division  of  certified 
lots  in  Plymouth  township,  and  Is  described 
as  follows:  "Beginning  at  a  comer  of  Barney 
street,  thence  north  thirty-four  degrees,  thir- 
ty minutes  west,  719  feet  (along  the  line  be- 
tween certified  lots  Nos.  16  and  17)  to  a  cor- 
ner; thence  south,  forty-nine  degrees,  thirty- 
five  minutes  west,  297  feet,  to  a  corner; 
thence  south,  thlrly-four  degrees,  forty-nine 
minutes  east,  G95  feet,  to  a  comer;  thence 
north,  forty-nine  degrees,  forty-five  minutes 
ea^t,  112  feet  to  a  point;  and  thence  north, 
fifty-six  degrrees,  fifteen  minutes  east,  185 
feet,  to  the  place  of  beginning;  containing 
four  and  six-tenths  acres  of  land." 

(5)  As  so  de8crlt>ed,  the  surface  of  this  lot 
has  been  fenced  and  used  as  a  cemetery 
continuously  from  the  year  1874  until  now 
by  the  rector  and  congregation  of  St.  Vin- 
cent's Roman  Catholic  Church,  and  during 


that  period  their  possession  of  the  same  has 
been  actual,  hostile^  adverse,  continuoua,  vis- 
ible, open,  notoriouB,  and  exclusive. 

(8)  There  is  no  evidence  of  title  to  this 
land  in  the  plaintiffs  or  any  of  them  other 
than  by  adverse  possession  under  the  stat- 
ute of  limitationB,  nor  of  any  claim  of  title 
by  them  to  the  ooal  beneath  the  cemetery 
lot,  nor  of  any  entry  upon,  or  exercise  by 
them  of  any  act  of  ownership  with  reference 
to  such  coaL 

(7)  The  coal  upon  the  Oaylord  tract  was 
opened  into  and  mined  therefrom  by  its  own- 
ers as  early  as  1864,  or  two  years  before  the 
date  of  the  Dooley  lease,  and  about  ten  years 
before  the  beginning  of  the  plaintiffs'  pos- 
session of  the  cemetery  lot  Mining  from 
the  Gaylord  tract  (embracing  the  coal  under 
the  cemetery  lot)  has  continued  from  time 
to  time  as  the  operations  proceeded  in  the 
several  veins  down  to  the  date  of  filing  of 
the  plaintiffs'  bill.  The  earliest  mining  di- 
rectly under  the  cemetery  lot,  so  far  as  the 
evidence  shows,  appears  to  have  been  done 
in  the  Bennett  vein  (the  second  from  the  sur- 
face at  that  point)  "several  years"  before 
1881.  This  was  what  is  known  as  first  min- 
ing. A  short  time  before  this  proceeding  was 
commenced,  a  committee  of  St  Vincent's  con- 
gregation were  notified  by  the  defendant's 
superintendent  that  his  company  contemplat- 
ed proceeding  with  the  work  of  removing 
the  pillars  and  unmined  coal  left  under  the 
cemetery  in  the  process  of  first  mining. 

(3)  That  sncta  removal  without  the  sab- 
stltutlon  of  sufficient  artificial  support  would 
endanger  the  surface  Is  a  fact  so  self-evidoit 
that  Its  embodiment  in  a  formal  finding 
would  seem  to  border  on  the  at>surd.  Never- 
theless the  fact  is  a  material  one,  and  it  Ui 
so  found. 

The  trial  Judge  found  as  a  conclusion  of 
law  that  the  plaintiffs  were  entitled  to  the 
relief  which  they  sought 

Exceptions  to  the  adjudication  were  sus- 
tained by  the  court  in  banc,  in  an  opinion 
by  Ferris,  J.,  which  was  as  follows: 

"The  trial  Judge  found  from  the  evidence 
that  a  lease  of  surface  land,  inclndlng  the 
greater  part  of  the  cemetery  lot  here  In 
question,  had  been  made  in  1866  by  the  own- 
ers of  the  fee  to  James  Dooley  for  the  term 
of  999  years,  and  had  been  recorded  in  the 
proper  office  before  the  plalntUEs'  posses- 
sion began.  It  was  further  held  that  aa- 
der  the  provisions  of  this  lease,  the  lessee 
was  not  entitled  to  the  right  of  surface 
support  It  was  not  shown,  however,  that 
Dooley  or  any  one  claiming  under  him  bad 
ever  entered  upon  the  demised  premises. 
The  Judge  thereupon  found  as  matter  of 
law  (a)  that,  while  an  Interesse  termini  pass- 
ed to  Dooley,  it  did  not  appear  that  an 
estate  for  years  In  the  land  had  ever  vested ; 
(b)  that  the  right  of  possession,  therefore, 
remained  in  the  owners  of  the  fee;  (c)  that 
the  plaintiffs'  subsequent  entry  and  posses- 
sion was  adverse,  not  to  Dooley  (since  ht 
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had  not  perfected  bis  leasehold  estate  by 
entry),  but  to  the  owner  of  the  freehold,  tod 
the  title  acquired  under  the  statute  was 
their  title;  and  (d)  that,  since  a  severance 
between  the  surface  aifd  the  subjacent  min- 
eral strata  had  been  effected  by  a  prior  sale 
of  the  underlying  coal  without  parting  with 
the  right  to  adequate  surface  support,  the 
title  which  the  plaintiffs  acquired  by  ad- 
verse possession  was  the  fee  in  the  surface 
with  the  right  to  have  It  supported. 

"The  exceptions  are  based  on  the  dalm 
that  the  Judge  erred  In  holding  that  Dooley 
took  a  mere  Interesse  termini,  and  never 
acquired  (so  far  as  the  evidence  shows)  an 
estate  for  years.  In  support  of  this  claim 
counsel  for  exceptant  contends  (1)  that  the 
common-law  rule  (that  entry  by  the  lessee 
Is  necessary  to  consummate  an  estate  for 
years)  has  been  modified  by  statute,  and 
that  the  recording  of  a  lease  for  a  term 
exceeding  21  years  haa  been  made  the  equiv- 
alent of  an  entry  for  the  purpose  of  consum- 
mating the  relation  of  landlord  and  tenant; 
(2)  that,  therefore,  when  Dooley's  lease  was 
recorded  he  ceased  to  be  the  mere  holder  of 
an  Interesse  termini,  and  became  the  tenant 
of  an  estate  for  years,  entitled  to  possession 
even  as  against  his  landlord  until  his  term 
should  be  ended  by  efflux  of  time  or  by  sur- 
render or  forfeiture;  (S)  that  entry  by  a 
stranger  upon  the  demised  premises  with 
adverse  possession  for  21  years  (no  sur- 
render or  forfeiture  of  the  lease  being  shown) 
could  only  affect  tlie  leasehold  estate,  and 
that  the  statute  would  not  begin  to  run 
against  the  holders  of  the  fee  until  right  of 
entry  accrued  to  the  latter,  which,  under 
the  evidence,  has  not  yet  occurred;  and 
therefore  (4)  that  the  estate  acquired  under 
the  statute  by  the  plalntlflB  In  the  portion 
of  the  cemetery  lot  covered  by  the  Dooley 
lease  was  the  leasehold  interest  which  that 
Instrument  conveyed,  which  Interest,  as  al- 
ready stated,  did  not  include  the  right  of 
surface  support  In  opposition  to  this  argu- 
ment. It  Is  claimed  by  the  plaintiffs  (1)  that 
a  lease  for  years  is  not  within  the  statutory 
provision  that  the  recording  of  a  deed  or 
conveyance  shall  be  the  equivalent  of  liv- 
ery and  seisin,  since  livery  of  seisin  was 
never  required  to  complete  the  conveyance 
of  an  estate  less  than  freehold,  and  that, 
therefore,  the  trial  Judge  was  right  in  hold- 
ing that,  as  no  entry  under  the  Dooley  lease 
was  shown,  the  plaintiffs'  entry  and  iws- 
sesslon  was  adverse  to  the  only  estate  in  the 
land  which  was  shown  to  exist,  viz.,  the  fee 
In  the  surface  with  the  right  of  support; 
and  (2)  that,  even  if  the  recording  acts  did 
apply  to  a  leasehold  so  as  to  make  record- 
ing a  substitute  for  entry  by  the  lessee,  still 
the  plaintiffs'  possession,  being  shown  to  be 
adverse  generally,  and  not  si>eclflcally  as 
against  the  tenant  for  years  only,  must  be 
held  to  be  adverse  to  every  interest  In  the 
land,  and  that  after  21  years  it  ripened  into 
a  fee  simple  title;    and.   Inasmuch  as  the 


owner  of  the  fee  had  not  parted  with  the 
right  to  surface  support,  that  right  also,  as 
incident  to  the  fee,  was  acquired  by  the 
plaintiffs  under  the  statute  of  limitations. 

"The  exceptions  thus  present  for  consid- 
eration the  following  questions:  (1)  Did  the 
execution  of  the  Dooley  lease  in  1866  and  the 
recording  thereof  In  1869  vest  In  the  lessee 
an  estate  for  years?  (2)  If  so,  when  the 
plaintiff  congregation,  in  1874  entered  and 
tools:  possession  of  so  much  of  the  cemetery 
lot  as  was  embraced  in  the  lease,  did  the 
statute  of  limitations,  as  to  such  land,  begin 
to  run  against  the  owners  of  the  fee  or  only 
as  against  the  owners  of  the  leasehold  es- 
tate? 

"1.  The  fifth  section  of  the  act  of  May  28, 
1716  (1  Smith's  Laws,  p.  95),  entitled  'An  act 
for  acknowledging  and  recording  of  deeds,' 
provides  as  follows:  'Sec.  6.  And  be  it 
further  enacted,  that  all  deeds  and  convey- 
ances {nade  or  to  be  made,  and  proved  or 
acknowledged,  and  recdrdeid  as  aforesaid, 
which  shall  appear  so  to  be^  by  indorsement 
made  thereoh,  according  to  the  true  Intent 
and  meaning  of  this  act,  shall  be  of  the  same 
.force  and  effect  here,  for  the  giving  posses- 
sion of  seizin,  and  making  good  the  title 
and  assurance  of  the  said  lands,  tenements 
and  hereditaments,  as  deeds  of  feoffment, 
with  livery  and  seizin,  or  deeds  enrolled  in 
any  of  the  king's  courts  of  record  at  West- 
minster, are  or  shall  be  in  the  kingdom  of 
Great  Britain,'  etc.  Section  6  of  the  act  re- 
lates to  the  effect  to  be  given  to  the  words 
'grant,  bargain,  sell,'  in  'deeds  to  be  recorded 
in  pursuance  of  this  act,  whereby  any  es- 
tate of  Inheritance  in  fee  simple  shall  here- 
after be  limited  to  the  grantee  and  his  heirs' ; 
and  contains  this  proviso :  'Provided  always, 
that  this  act  shall  not  extend  to  leases  at 
rack-rent,  or  to  leases  not  exceeding  one- 
and-twenty  years,  where  th^  actual  posses- 
sion goes  with  the  lease.'  Section  8  provides : 
'That  no  deed  or  mortgage,  or  defeasible 
deed,  in  the  nature  of  mortgages,  hereafter 
to  be  made  shall  be  good  or  sufficient  to 
convey  or  pass  any  freehold  or  inheritance, 
or  to  grant  any  estate  therein  for  life  or 
years,  unless  such  deed  be  acknowledged  or 
proved  and  recorded  within  six  months  aft- 
er the  date  thereof,  where  such  lands  He, 
as  hereinbefore  directed  for  other  deeda' 
There  would  seem  to  be  no  room  for  doubt 
that  in  their  use  of  the  word  'deed'  in  this 
act  the  lawmakers  of  the  province  Intended 
to  Include,  as  Instruments  to  be  recorded,  not 
only  'conveyances  of  lands,  tenements  and 
hereditaments'  (section  2)  in  the  strict  tech- 
nical senses  of  that  phrase,  but  also  leases 
exceeding  21  years,  and  any  'deed'  intended 
'to  grant  any  estate  •  •  •  for  life  or 
years,'  even  though  the  latter  is  but  a  chat- 
tel interest  subject  to  sale  by  a  constable 
on  an  execution  issued  by  a  Justice  of  the 
peace.  Blsmark  B.  &  L.  Ass'n  v.  Bolster, 
92  Pa.  123.  But  whether  such  leases  are 
within  the  purview  of  section  6  of  the  act 
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Is  not  80  clear.  In  the  case  last  cited  Mr. 
Justice  Trunkey  speaking,  obiter,  of  a  mort- 
gage of  a  leasehold  duly  recorded,  but  not 
acompanled  by  possession,  says  (page  131) : 
'Possibly  such  mortgage  Is  valid  (as  against 
execution  creditors)  under  the  act  of  1715; 
the  record  standing  for  possession.'  In  Mc- 
Kee's  Lessee  t.  Pfout,  3  Dall.  4S6.  1  L.  Ed. 
690,  .it  was  held,  In  oonstrulng  -  section  5  of 
the  act  of  1715,  that:  'In  allowing  to  deeds 
recorded  the  same  force  and  eifect  as  feoff- 
ments with  livery,  the  intention  Is  ex- 
pressly restricted  to  "giving  possession  and 
seisin,  and  making  good  the  title  and  assur- 
ance of  lands,  tenements  and  heredita- 
ments.'" See,  also,  Dnnwoodle  ▼.  Reed,  3 
Serg.  &  R.  435,  '445,  446,  •454;  Lyle  v. 
Richards,  9  Serg.  &  R.  322,  *334.  In  Mc- 
Kee'B  Lessee  v.  Pfout  it  was  attempted,  by 
a  narrow  and  technical  construction  of  the 
language  of  section  5,  to  give  to  a  recorded 
bargain  and  sale  by  a  tenant  for  life  the 
effect  of  a  feoffment  with  livery  of  seisin; 
thus  producing  a  forfeiture  ot  the  estate. 
Chief  Justice  Shippen  said :  The  Legislature 
lias  at  various  periods,  and  on  a  variety  of 
subjects,  departed  from  feudal  ceremonies 
and  principles  in  relation  to  the  transfer 
of  property ;  but  In  the  present  instance  the 
act  of  assembly  meant  only  to  give  to  a 
grant  of  lands  a  greater  effect  upon  the  es- 
tate on  recording  the  deed  tlian  could  previ- 
ously have  been  enjoyed  without  livery  of 
seisin.  It  never  contemplated  that  circum- 
stance as  an  Instrument  to  work  a  forfeiture 
on  the  common-law  doctrine  of  alienation  by 
tenant  for  life  or  years.'  In  commenting  up- 
on and  following  this  case.  Chief  Justice 
Oibson,  In  Estate  of  Sarah  Desllver,  5  Rawie, 
*111,  28Am.  Dec.  645,  held  that  the  object  and 
effect  of  the  act  was  not  to  make  recording 
the  equivalent  of  a  feofCment  with  livery  la 
all  respects,  but  to  make  it  a  substitute  for 
the  ancient  ceremony  for  the  purpose  only 
of  'giving  possession  and  seisin  and  making 
good  the  title  and  assurance  of  said  lands,' 
etc.,  evidently  meaning  the  title  which  the 
recorded  instrument  was  intended  to  con- 
vey. For  example,  the  recording  of  the 
Dooiey  lease  should  not  be  held  to  enlarge 
the  estate  for  years.  Intended  to  be  granted 
into  a  freehold  on  the  ground  that  the 
act  declares  that  a  deed  when  recorded  shall 
have  the  effect  of  a  'deed  of  feoffment  with 
livery  and  seisin,'  but  rather  that  it  should 
have  the  same  effect  to  give  possession  and 
vest  an  estate  for  years  In  the  lessee  as 
It  would  have  if  accompanied  by  delivery  of 
possession  to  the  latter.  In  this  connectionit 
may  be  noted  that  the  words  used  in  the 
act  are  'possession  and  seisin.'  The  word 
'possession'  would  be  superfluous  if  the  leg- 
islative intent  was  to  confine  this  provision 
to  estates  of  freehold,  since  'seisin'  is  pos- 
session of  such  an  estate.  But  when,  upon 
turning  to  sections  6  and  8,  it  Is  seen  that 
leaseholds  exceeding  21  years,  and  also  those 
for  a  shorter  term  when  actual  possession 


does  not  go  with  the  lease,  are  Indnded  in 
the  act,  it  may,  perhaps,  be  fairly  claimed 
that  a  reason  appears  for  the  use  of  both 
words.  At  common  .  law  there  mlgbt  be 
'possession,'  but  could  be  no  'seisin'  of  an 
estate  for  years.  But  it  may  possibly  be 
argued  that,  as  the  proviso  to  section  6  puts 
leases  exceeding  21  years  on  the  same  foot- 
ing with  those  for  a  term  of  less  duration 
where  actual  possession  does  not  go  with  the 
lease  (see,  also,  section  8  of  the  act  of 
March  18,  1775  [1  Smith's  Laws,  p.  4231), 
neither  could  properly  be  held  to  be  witbin 
section  5  of  the  act  of  1715,  for  the  Legis- 
lature could  not  have  meant  that  recording 
the  Instrument  should  have  the  effect  of 
giving  possession  where  possession  did  not 
go  with  the  lease,  and,  moreover,  tbat  to 
80  hold  would  be  contrary  to  the  decisions 
which  hold  that  the  act  was  not  Intended 
to  enlarge  the  estate  granted.  In  answer  to 
this  argument  it  is,  periiaps,  sufficient  to 
say  that  recording  a  deed  or  lease  could  not 
possibly  be  the  same  thing  as  giving  actual 
possession  of  the  land,  and  that  the  l^;is- 
lative  intent  was  merely  to  make  the  one 
a  substitute  for  the  other  so  far  as  pos- 
session bad  been  necessary  to  'make  good  the 
tltle^  to  the  estate  intended  to  be  granted. 
The  main  reason  for  the  passage  of  the  re- 
cording acts  is,  as  stated  in  the  preamble  to 
the  supplementary  act  of  1776,  to  prevent 
the  evils  arising  from  secret  conveyances 
and  incumbrances  by  providing  for  publicity 
in  such  transactions.  That  in  this  respect 
a  short  term  lease  with  'actual  possession' 
differs  from  one  where  actual  possession 
does  not  'go  with  thb  lease'  is  obvions.  We 
think,  therefore,  that,  as  implied  by  section 
8  of  the  act  of  1715,  the  Legislature  Intend- 
ed that  the  recording  of  a  lease  for  a  term 
exceeding  21  years  should  make  it  'good* 
and  'sufficient'  to  'granf  an  'estate'  for 
'years,'  and  that,  after  such  recording,  actu- 
al entry  by  the  lessee  should  not  be  neces- 
sary 'to  make  good  the  title'  to  such  estate. 
It  follows  that  the  trial  Judge  was  in  error 
In  holding  the  contrary. 

"2.  It  is  earnestly  contended  by  counsel 
for  the  plaintiffs  that  even  though  the  rec- 
ord of  the  Dooiey  lease  stood  for  possession 
so  as  to  vest  in '  the  tenant  an  estate  for 
years,  still,  since  the  possession  of  the  ten- 
ant is  the  possession  of  the  landlord,  an 
ouster  of  the  former  would  be  sufficient  to 
start  the  statute  running  against  the  latter. 
We  are  unable  to  assent  to  this  proposition. 
While  for  certain  purposes  the  possession 
of  the  tenant  is  said  to  be  the  possesslcm  of 
the  landlord  (Thompson  v.  Kauffelt,  110  Pa. 
209,  216,  1  AU.  267),  this  Is  so  only  in  a 
qualified  sense,  not  dissimilar  to  that  in 
which  it  Is  said  that  the  act  of  an  agent  with- 
in the  scope  of  his  agency  is  tbe  act  of  the 
prlncipaL  The  tenant  stands  for  tbe  land- 
lord and  holds  the  premises  for  him,  and 
strictly  In  subordination  to  him,  during  tbe 
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continuance  of  the  lease.  His  possession  is 
adverse  to  all  the  world  except  his  landlord 
or  those  under  whom  the  latter  claims.  It 
Is  the  title  of  the  landlord  which  gives  to 
the  tenant  his  right  of  possession.  It  is 
quite  as  true  that  the  title  of  the  landlord 
Is  the  title  of  the  tenant  as  that  the  posses- 
sion of  the  tenant  Is  the  possession  of  the 
landlord.  But  in  neither  case  would  such  a 
statement  mean  that  their  rights  In  relation 
to  the  land  are  Identical.  Each  must  respect 
the  right  of  the  other.  The  tenant  may  not 
deny  hla  landlord's  title,  nor  the  landlord 
his  tenant's  right  of  exclusive  possession.  No 
general  right  of  entry  accrues  to  the  landlord 
until  the  tenancy  has  been  terminated,  eith- 
er by  the  expiration  of  the  term  of  the  lease 
or  by  surrender,  or  by  such  hostile  action 
by  the  tenant  as  would  justify  a  forfeiture. 
And,  until  such  general  right  of  entry  does 
Bo  accrue,  the  statute  of  limitations  does  not 
begin  to  run  against  the  landlord  and  in  fa- 
vor either  of  a  tenant  claiming  adversely  or 
a  stranger.  Shepley  v.  Lytle,  6  Watts,  500, 
506;  Newman  v.  Rutter,  8  Watts.  51,  54; 
Marple  v.  Myers,  12  Pa.  122,  126;  Willard  v. 
Barley,  14  Atl.  426 ;  Trlckett,  Law  of  Limi- 
tations, it  95,  105;  Greber  v.  Eleckner,  2 
Pa.  289;  French  t.  Fuller,  40  Mass.  104. 
In  Marple  v.  Myers,  12  Pa.  122,  It  was  held 
to  be  settled  law,  'both  In  England  and  Penn- 
sylvania, that  reversioners  and  remainder- 
men are  not  within  the  purview  of  these  stat- 
utes [of  limitation]  until  their  right  of  entry 
accrues  I>y  the  determination  of  the  prece- 
dent estate,  no  matter  how  long  that  may 
endure.  Thus,  where  there  Is  a  valid  ex- 
isting lease  for  years,  the  right  of  entry  is 
postponed  until  the,  expiration  of  the  term, 
and,  though  it  may  be  forfeited  by  condition 
broken,  yet,  as  the  owner  is  not  obliged  to 
take  advantage  of  the  forfeiture,  the  con- 
tinued possession  of  the  tenant  for  20  years, 
without  any  subsequent  act  acknowledging 
the  tenancy,  will  not  be  counted  adverse.* 

"We  are  therefore  of  opinion  that  the 
plaintur  congregation  acquired  title  by  ad- 
verse possession  under  the  statute: 

"To  an  estate  for  years — ^that  is,  for  the 
unexpired  term  of  the  Dooley  lease — ^bnt 
without  the  right  to  require  the  owners  of 
the  subjacent  strata  to  support  the  surface, 
in  so  much  of  the  surface  of  the  cemetery  lot 
as  that  lease  includes ;  the  part  so  included 
being  described  as  follows,  viz.:  'Beginning 
at  a  point  on  Barney  street  (on  "Welsh  Hill," 
Plymouth  township,  Luzerne  county.  Pa.)  in 
line  of  what  is  known  as  the  Farrell  prop- 
erty; thence  north,  thirty-four  and  one-half 
degrees  west,  612  feet,  to  a  comer;  thence 
south,  forty-nine  degrees  and  thlrty-flve  min- 
utes west,  about  291  feet,  along  the  north- 
westerly line  of  land  leased  to  James  Dooley 
by  Hendeitson  Gaylord  et  al.,  by  lease  re- 
corded In  Luzerne  county  deed  book,  No.  132, 
page  8,  to  the  southwesterly  line  of  the  ceme- 
tery lot;    thence  south,  thirty-four  degrees 


forty-nine  minutes  east  588  feet,  to  a  point 
in  the  line  of  what  is  known  as  the  Black 
property;  thence  north,  forty-nine  degrees 
forty-five  minutes  east  112  feet,  to  a  point 
in  the  line  of  said  property;,  and  thenc» 
from  said  point  north  flfty-slx  degrees  fifteen 
minutes  185  feet  to  the  place  of  beginning.' 

"That  the  said  congregation  acquired  title 
by  adverse  possession  to  an  estate  In  fee  sim- 
ple in  the  surface  of  the  remaining  portion 
of  the  cemetery  lot,  together  with  the  right 
to  require  the  owners  of  the  underlying  min- 
eral estate  to  furnish  an  adequate  support 
to  said  surface,  the  portion  of  the  cemetery 
last  aforesaid  being  described  as  follows, 
viz.:  'Beginning  at  a  comer  where  the  said 
northwesterly  line  of  the  land  leased  to 
James  Dooley  as  aforesaid  intersects  the 
northeasterly  line  of  said  cemetery  lot  as 
now  Inclosed;  thence  north,  thirty-four  and 
one-half  degrees  west  107  feet,  to  the  north- 
easterly comer  of  the  said  cemetery  lot  as 
now  Indosed;  thence  south,  forty-nine  de- 
grees thlrty-flve  minutes  west  291  feet,  to  a 
corner  in  line  of  what  is  known  as  the  Dwyer 
property;  thence  south,  thirty-four  degrees 
forty-nine  minutes  east  107  feet,  to  a  comer 
of  said  land  leased  to  James  Dooley;  and 
thence  along  the  northwesterly  line  of  said 
land  to  the  place  of  beginning.' 

"That  the  plalntifts'  bill  should  be  dis- 
missed as  to  the  portion  of  the  cemetery  lot 
first  above  described. 

"That  the  Injunction  heretofore  Issued 
should  be  modified  as  stated  in  the  decree 
nisi,  and  made  permanent  as  to  the  second 
described  portion  of  the  cemetery  lot. 

"That  each  party  should  pay  the  fees  of 
Its  own  witnesses  and  the  costs  of  subpoena- 
ing them,  and  one-half  of  the  other  costs  in 
the  case." 

Argued  before  MITCHELL^  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

John  McCahren  and  M.  J.  Mulhall,  for  ap- 
pellant   A.  L  Williams,  for  appellee. 

MESTREZAT,  J.  The  facts  of  thi«  case 
are  not  in  dispute,  and  are  correctiy  stated 
in  the  opinion  of  the  learned  trial  Judge. 
The  only  question  raised  by  this  appeal  is 
whether  a  lease  for  years  is  within  the  pur- 
view of  the  recording  acts  of  this  state  so  as 
to  vest  an  estate  for  years  in  the  lessee 
without  his  entering  Into  possession.  The 
learned  court  below  answered  the  question 
in  the  affirmative,  and  its  thorough  discus- 
sion of  the  question  vindicates  its  conclu- 
sion. 

The  fee-simple  titie  to  a  large  tract  of  land 
including  the  premises  in  dispute  was  In  Gay- 
lord  and  others  in  1866.  By  a  written  in- 
strument dated  January  9th  of  that  year  and 
recorded  in  March,  1869,  the  owners  leased 
about  five  acres  of  the  tract  to  James  Dooley 
for  a  term  of  999  years,  excepting  and  re- 
serving all  the  coal  and  minerals  with  the 
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right  to  mine  and  remove  all  and  every  part 
thereof  without  liability  for  any  Injury  or  dam- 
age done  the  surface.  By  a  lease  dated  Sep- 
tember 29, 1871,  and  recorded  January  8, 1872, 
Oaylord  and  others  demised  to  the  predeces- 
sors In  title  of  the  defendant  company  all  the 
coal  In  and  under  their  land,  Including  the  lot 
claimed  by  the  plaintiffs  In  this  action.  Xbia 
lease  grants  the  right  to  mine  and  remove  all 
the  coal,  but  does  not  relieve  the  lessee  from 
the  obligation  to  support  the  surface,  nor  re- 
lease the  lessee  from  damages  for  Injury  that 
might  result  to  the  surface  from  mining  op- 
erations. The  plaintiffs  claim  title  by  ad- 
verse possession  which  began  In  1874,  and 
has  continued  without  Interruption  since  that 
time  to  the  present  The  lot  has  been  for 
many  years,  and  is  now  used  as  a  cemetery 
by  the  plaintiffs.  The  plaintiffs  filed  this 
bill  to  enjoin  the  defendant  company,  the 
owner  of  ttie  coal,  from  mining  and  removing 
the  coal  in  such  manner  or  way  as  to  affect 
the  superincumbent  surface.  The  plaintiffs' 
contention  is  that  by  the  lease  to  Dooley 
there  passed  to  him  only  an  interesse  termi- 
ni, and  not  an  estate  for  years  In  the  land, 
because  of  his  failure  to  enter  Into  possession 
of  the  premises  under  the  lease.  It  Is  there- 
fore claimed  that  the  possession  of  the  prem- 
ises remained  in  the  owners  of  the  fee,  and 
that  plaintiffs'  subsequent  entry  and  posses- 
sion was  adverse,  not  to  Dooley,  but  to  the 
owners  of  the  fee,  and  the  title  acquired  by 
adverse  possession  under  the  statute  is  the 
title  of  the  owners.  If  this  contention  be 
correct  and  the  plaintiffs'  possession  was  ad- 
verse to  the  owners  and  not  to  Dooley,  It 
follows  that  the  defendant  company  whose 
rights  to  the  coal  accrued  by  the  lease  of 
1871  which  gave  them  no  right  to  affect  the 
surface  by  their  mining  operations  had  no 
authority  to  mine  and  remove  the  coal  with- 
out leaving  proper  supports  to  sustain  the 
surface  In  its  natural  and  imbroken  condl- 
tiou.  The  defendant's  contention,  however, 
was,  and  It  was  sustained  by  the  court  below, 
that  the  execution  and  recording  of  the  lease 
to  Dooley  prior  to  the  Inception  of  the  plain- 
tiffs' title  vested  In  the  lessee  not  simply  an 
Interesse  termini,  but  an  estate  for  years, 
and  that  the  title  acquired  by  the  plaintiffs' 
adverse  possession  under  the  statute  of  limi- 
tations was  the  tide  of  Dooley,  the  lessee, 
and  not  that  of  bis  lessors,  the  owners  of  the 
fee.  This  conclusion  of  the  court  was  rested 
upon  Its  construction  of  the  act  of  1715, 
which  malces  the  recording  of  an  instrument 
a  substitute  for  a  feoffment  with  livery,  there- 
by "making  good  the  title  and  assurance  of 
the  said  lands,  tenements,  and  hereditaments 
as  deeds  of  feoffment  with  livery  and  seisin." 
As  pointed  out  in  the  opinion  of  the  learned 
Judge,  the  Dooley  lease  was  within  the  in- 
tendment of  the  recording  acts,  and  the  ef- 
fect of  recording  It  was  equivalent  to  entry 
into  possession  under  the  lease  and  conse- 
quently vested  In  the  lessee  an  estate  for 
years.    Dooley  had  a  leasehold  estate  in  the 


surface,  and  the  entry  by  the  plalntUEs  in 
1874,  five  years  after  the  recording  of  his 
lease,  was  adverse  and  hostile  to  his  estata 
It  was  Dooley's  possession  that  the  plaintiffs 
attacked  when  they  entered  In  1874.  The 
owners  of  the  fee  had  no  right  at  that  time 
to  the  possession  of  the  surface  as  agaldst 
Dooley.  So  far  as  the  facts  disclose,  the 
owners  had  not  forfeited  the  lease,  and  had 
no  right  to  forfeit  It  They  have  never  as- 
serted any  right  to  forfeit  the  lease,  and  so 
far  as  this  record  shows  the  Dooley  lease 
was  In  1874,  and  has  since  been  in  foil  force 
and  effect 

The  contention  of  the  appellants  that  the 
ouster  of  the  tenant,  Dooley,  by  the  plalntllfii 
would  be  snfilclent  to  start  the  statute  run- 
ning against  the  owners  of  the  land,  is  not 
tenable.  It  Is  true  that  the  tenant  cannot 
deny  the  landlord's  title;  but  It  Is  equally 
true  that  the  landlord  cannot  oust  the  tenant 
and  repossess  himself  of  the  premises  untU 
the  tenancy  has  been  terminated.  Until  that 
event  occurs,  the  tenant  has  the  right  to  the 
exclusive  possession  under  his  lease  against 
the  landlord  as  well  as  against  any  and  all 
other  persons  who  may  not  have  a  superior 
legal  or  equitable  right  Beversloners  and 
remaindermen  are  not  affected  by  the  statute 
of  limitations  until  the  precedent  estate  has 
been  determined  and  their  right  of  entry  ac- 
crues. Marple  v.  Myers,  12  Pa.  122.  This 
proposition  is  obviously  correct  as  it  woidd 
be  most  inequitable  ahd  unjust  to  permit  the 
statute  of  limitations  to  run  against  the  re- 
versioners or  remaindermen  until  their  right 
of  possession  accrued  and  it  could  be  enforc- 
ed by  a  proper  action.  So  long  as  their  hands 
are  tied  and  they  are  unable  to  assert  their 
right  of  possession,  they  are  In  no  default 
and  the  law  Imposes  upon  them  no  penalty. 
It  la  a  universal  rule,  with  no  exceptions  so 
far  as  we  are  advised,  that  the  statute  of 
limitations  does  not  begin  to  run  against  a 
party  until  his  right  of  action  accrues.  For- 
feitures are  not  favorites  of  the  law;  and, 
although  a  cause  of  forfeiture  exists,  it  will 
not  be  enforced  In  the  absence  of  aArmative 
action  by  the  lessor  In  a  contest  between  tlie 
tenant  and  a  third  party.  There  Is  notblns 
whatever  in  this  record  to  shpw  any  cause 
of  forfeiture  of  the  Dooley  lease,  nor  that  the 
lessors  ever  contemplated  a  forfeiture  of  the 
lease  and  a  repossession  by  them  of  the  leas- 
ed premises.  The  lessors  had  unquestionably 
the  right  to  permit  Dooley  to  exercise  bis 
rights  under  the  lease  notwithstanding  he 
may  not  have  complied  with  Its  terms.  While 
they  might  have  enforced  a  forfeiture  at  any 
time  that  It  occurred,  it  was  not  compulsory 
upon  them  but  wholly  discretionary  and  at 
their  pleasure;  and.  If  they  failed  to  exer- 
cise that  right  the  plaintiffs,  whose  only 
title  to  the  premises  is  adverse  possession, 
are  not  In  a  position  to  enforce  the  lessors' 
rights  of  forfeiture. 

The  fears  of  the  learned  counsel  of  the 
plaintiffs  that  the  graves  of  the  dead  may  be 
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desecrated  do  not  appear  to  hare  any  sub- 
stantial foundation.  Tbe  plaintiffs,  and  not 
tbe  defendant  company,  instituted  this  ac- 
tion to  determine  the  rigbit  of  tbe  defendant 
to  remove  tbe  coal  under  the  cemetery.  Tbe 
defendant,  tbrougb  its  counsel,  disaTows  any 
Intention  to  exercise  its  right  of  withdraw- 
ing support  from  tbe  surface,  and  thereby  en- 
dangering tbe  graves  in  the  cemetery.  By 
defending  this  action,  tbe  defendant  does  not 
necessarily  declare  its  Intention  to  remove 
all  tbe  coal  under  the  cemetery,  and  thereby 
break  and  Injure  tbe  surface.  Its  title  has 
been  attacked  by  the  plaintifl^  and  it  was 
therefore  put  upon  tbe  defensive,  and  re- 
quired to  protect  tbe  title  or  surrender  it  to 
the  plaintiffs.  Neither  sentiment  nor  any 
other  consideration  required  it  to  submit  to 
an  attack  made  by  a  party  who  bad  no  paper 
title  to  tbe  premises,  and  who  had  record 
notice  of  the  defendant's  title.  We  have  no 
doubt  of  tbe  sincerity  of  tbe  defendant  com- 
pany in  disavowing  Its  Intention  to  exercise 
its  right  to  mine  tbe  coal  so  as  to  affect  tbe 
surface  of  tbe  cemetery  lot 

The  assignments  of  error  are  overruled,  and 
tbe  decree  is  affirmed. 


(221  Fa.  tti) 
HOOD  et  al.  v.  PENNSTI/VANIA  SOCIHTX 
TO  PBOTECT  OHILDBEN  FBOM 
CEUELTY, 

<SupT8me    Court    of   Pennsylvania.      May   26, 
1908.) 

Wiixs— OoNBTEuorioN— What  Law  Oovkrrb. 
Where,  at  the  date  of  the  execution  of  a 
will,  the  courts  had  determined  that  a  gift  of  a 
life  estate  to  a  daughter,  and  after  her  decease 
then  to  her  children  "her  surviving,"  cave  the 
daughter's  daughter  a  vested  remainder,  the 
intent  of  the  testator  in  making  a  similar  be- 
quest in  a  will  will  be  supposed  to  have  been 
governed  by  the  law  as  construed  at  the  date 
of  the  will,  and  the  fact  that  between  tbe  date 
-of  tbe  will  and  the  death  of  the  testator  the 
courts  had  placed  a  different  interpretation  on 
sach  a  provision  in  the  will  will  not  affect 
tbe  lights  of  the  beneficiaries  under  the  will. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by  Bessie  D.  Hood  and  De  Witt 
•Clinton  Derringer  against  the  Pennsylvania 
Society  to  Protect  Children  from  Cruelty. 
From  tbe  decree  dismissing  tbe  bill,  plain- 
tiffs appeal.     Affirmed. 

Tbe  bill  alleged  that  under  tbe  will  of 
William  Patterson,  deceased,  his  daughter, 
Mary  Jane  Patterson,  took  only  a  life  estate 
in  tbe  real  estate  in  question,  and  that  tbe 
Interest  of  Mary  A.  Smith,  tbe  daughter  of 
tbe  said  Mary  Jane  Patterson,  in  tbe  prem- 
ises, was  in  tbe  nature  of  a  remainder  con- 
tingent upon  her  surviving  tbe  said  Mary 
Jane  Patterson,  and  that,  therefore,  tbe 
said  Mary  Jane  Patterson  and  Mary  A. 
Smith  and  her  husband  were  not  vested  with 
an  estate  in  fee  in  the  premises,  and  that  a 
•mortgage  executed  by  them  was  not  (%)erative 


to  convey  to  appellee  the  interest  of  appel- 
lants in  tbe  premises. 

Tbe  following  is  tbe  opinion  In  part  of 
WlillsoB,  P.  J.,  of  tbe  court  below: 

"It  was  claimed  on  the  part  of  tbe  plain- 
tiffs that  Mary  Jane  Patterson  took  only  a 
life  estate  in  tbe  premises  before  mentioned, 
that  said  Mary  A.  Smith's  estate  in  tbe 
same  was  in  tbe  nature  of  a  remainder  con- 
tingent upon  her  surviving  her  mother,  tbe 
said  Mary  Jane  Patterson,  and  that,  there- 
fore, tbe  said  Mary  Jane  Patterson,  Orley 
M.  Smith,  and  Mary  Ann  Smith  were  not 
vested  with  an  estate  in  fee  in  the  said 
premises,  and  that  the  said  mortgage  deed 
was  not  operative  to  convey  to  the  mort- 
gagee the  interests  of  tbe  plaintiffs  therein. 
It  is  claimed  on  behalf  of  the  defendant  that 
at  the  time  when  the  wUl  -under  construc- 
tion was  made,  as  well  as  when  the  mort- 
gage in  controversy  was  executed,  the  life 
tenant,  Mary  Jane  Patterson,  and  her  daugh- 
ter, Mary  A.  Smith,  together  with  tbe  bus- 
band  of  the  latter,  were  together  vested  with 
tbe  entire  estate'  in  tbe  premises,  and  were, 
therefore,  fully  competent,  under  the  law, 
to  execute  tbe  mortgage  in  question,  and 
thereby  to  subject  the  whole  estate  in  tbe 
premises  to  tbe  Hen  of  the  mortgage.  Sev- 
eral cases  have  been  referred  to  us  as  sus- 
taining this  proposition,  viz.:  Manderson  v. 
Lnkens,  23  Pa.  31,  62  Am.  Dec  S12;  Wom- 
rath  V.  McCormiek,  61  Pa.  604 ;  Lagueren- 
ne's  Estate,  15  Pbila.  653;  McGlure's  Ap- 
peal, 72  Pa.  414;  and  Muhlenberg's  Appeal, 
103  Pa.  687. 

"I  do  not  understand  that  on  behalf  of 
tbe  plaintiffs  any  opposition  is  made  to  this 
position  of  tbe  defendant.  Whether  or  not 
that  be  so,  the  cases  referred  to  seem  to  me, 
I>eyond  all  controversy,  to  sustain  the  de- 
fendant's point.  Though  the  language  of  the 
wills  which  were  under  construction  in  the 
cases  Just  cited  was  not  in  any  instance 
identical  with  the  language  of  tbe  will  now 
under  construction,  every  essential  element 
in  tbe  present  case  which  would  go  to  de- 
termine tbe  nature  of  the  estate  that  was 
taken  by  Mary  A.  Smith  was  covered  by 
tbe  cases  mentioned,  and,  under  those  cases, 
I  have  no  hesitation  in  reaching  tbe  conclu- 
sion that,  at  the  time  when  the  mortgage 
was  made,  the  law  of  Pennsylvania  was  to 
tbe  effect  that  Mary  A.  Smith  held  a  vested 
estate  In  remainder  in  the  premises  in  ques- 
tion, and,  therefore,  that  she.  along  with 
her  mother,  Mary  Jane  Patterson,  and  her 
husband,  were  possessed  of  tbe  entire  estate 
in  the  property,  and  bad  full  legal  power  to 
execute  tbe  mortgage  and  thereby  subject 
tbe  entire  estate  in  tbe  property  to  the  lien 
of  tbe  mortgage.  At  tbe  same  time  it  must 
l>e  admitted,  and  it  is  admitted  by  counsel 
for  both  the  plaintiffs  and'  tbe  defendant, 
that  tbe  law  of  Pennsylvania  upon  the  sub- 
ject under  consideration  has  since  been  dif- 
ferently stated,  and  that,  if  tbe  present  cdn- 
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troversy  Is  to  be  determined  according  to  the 
view  which  Is  now  taken  In  our  state  of  the 
nature  of  such  an  estate  as  was  created  by 
the  will,  It  would  be  necessary  to  reach  the 
conclusion  tbat  Mary  A.  Smith  took  only  a 
contingent  estate  under  the  will,  that  upon 
her  death  the  entire  estate  In  fee  Tested  In 
her  children,  the  plaintiffs,  and  that,  there- 
fore, the  estate  of  the  plaintiffs  Is  not  bound 
by  the  mortgage.  In  (his  state  of  the  con- 
troversy It  only  becomes  necessary  to  consid- 
er whether  the  rights  of  the  parties  shall  be 
determined  according  to  the  construction 
which  the  law-  would  have  given  to  the  will 
at  the  time  the  will  was  made  and  the  mort- 
gage was  executed,  or  whether  such  rights 
shall  be  determined  according  to  the  law  as 
it  exists  at  the  present  time. 

"It  is  true,  as  a  general  principle,  that 
when  courts  of  a  given  Jurisdiction  depart 
from  a  rule  of  construction  applied,  e.  g., 
to  the  language  of  wills,  and  adopt  another 
at  variance  therewith,  it  is  to  be  regarded 
as  an  expression  of  a  judgment  by  the  courts 
that  the  law  as  modified  was  always  the 
correct  view  to  take  of  a  particular  question, 
and  that  earlier  expositions  of  the  law  were 
erroneous.  It  is,  however,  equally  true  that, 
where  judicial  decisions  have  given  to  cer- 
tain language  a  definite  construction  and 
meaning,  the  Intention  of  the  testator  in  the 
use  of  such  language  can  only  be  reached  by 
giving  to  the  words  employed  by  him  in  his 
will  the  meaning  which  had  been  fixed  by 
judicial  determination  at  the  time  when  the 
win  was  made  or  when  it  went  into  effect 
Such  a  course  would  seem  to  be  necessary, 
in  order  to  avoid  the  thwarting  of  a  testa- 
tor's intentions  and  to  prevent  the  doing  of 
great  wrong  to  those  who  may  have  acquired 
estates  or  entered  Into  obligations  upon  the 
faith  of  the  law  being  that  which  it  had  been 
decided  to  be.  In  the  construction  of  every 
will  it  Is  incumbent  upon  the  courts  to  en- 
deavor to  ascertain  the  Intention  of  the 
testator.  To  do  this  Is  of  more  importance 
than  to  adhere  to  a  rule  of  construction. 
In  any  case,  how  can  the  Intention  of  the 
testator  In  the  use  of  certain  words  be  better 
determined  than  by  knowing  what  meaning 
the  courts  have  attached  to  such  words? 
In  the  case  In  hand  William  Patterson  used 
certain  language  disposing  of  his  real  estate. 
According  to  the  settled  construction  given 
to  such  language  by  the  courts  at  the  time 
be  made  bis  will,  and  when  he  died,  his 
daughter,  Mary  A.  Smith,  took  a  vested 
estate  In  remainder  In  the  property  which 
is  now  In  controversy.  Must  we  not  neces- 
sarily draw  the  Inference  that  he  Intended 
she  should  have  such  an  estate,  and,  there- 
fore, that  she  should  have  the  right,  along 
with  her  mother  and  husband,  to  execute 
such  a  mortgage  as  the  defendant  took?  On 
the  faith  of  {he  law  as  It  was  then  Inter- 
preted the  defendant  presumably  parted  with 
money,  to  secure  the  return  of  which  the 


mortgage  was  given.  The  rights  of  the  de- 
fendant may  be  regarded  as  having  tbea 
been  settled  according  to  a  proper  interpre- 
tation to  be  given  to  the  will  of  the  testator. 
Under  such  circumstances,  I  deem  it  entirely 
proper  to  conclude  that  the  action  of  the  tes- 
tator's widow  and  daughter  In  making  the 
mortgage  in  question  was  strictly  in  accord- 
ance with  the  rights  and  estate  which  the 
testator  Intended  to  confer  upon  them,  and 
tbat  the  rights  of  the  defendant  should  now 
be  determined  with  reference  to  the  char- 
acter of  the  estate  which,  under  the  law  as 
it  then  existed,  the  testator  must  be  regarded 
as  having  Intended  to  confer  upon  his  daugh- 
ter, and  not  according  to  what  the  courts  at 
the  present  time  would  regard  as  the  Inten- 
tion of  a  testator  under  a  different  view  as 
to  the  construction  to  be  placed  upon  such 
language  as  was  used  in  the  will  In  question. 
I  may  add  that  it  Is  somewhat  Indicative  of 
the  Intention  of  the  testator  tbat  in  his  will 
he  charged  certain  annuities,  and  legacies 
'upon  the  said  remainder  and  residue  of  my 
estate  herein  devised  to  my  daughter,  Mary 
Jane  and  her  children.  In  order  that  they 
may  be  paid  out  of  the  same.'  The  language 
just  quoted  apparently  Indicates  tbat  it  was 
the  understanding  of  the  testator  that  the 
entire  estate  In  the  property  in  question 
would,  under  the  provisions  of  Ms  will,  vest 
in  his  daughter,  Mary  Jane,  and  her  children, 
and  this  view  tends  to  corroborate  the  opin- 
ion already  expressed  by  me." 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTBEZAT,  POTTEB,  and 
ELKIN,  JJ. 

B.  F.  Pepper,  G.  W.  Pepper,  and  Bayard 
Henry,  for  appellants.  John  G.  Johnson,  for 
appellee. 

PER  CURIAM.  It  IS  quite  true,  as  urged 
by  the  appellants,  that  when  a  judicial  deci- 
sion is  rendered  the  law  Is  not  presumed  to 
be  changed  by  It,  but  to  have  been  the  same 
before  as  after,  although  previous  decisions 
may  have  been  to  a  different  effect.  This 
Is  the  general  rule,  but  it  is  not  to  be  applied 
in  all  cases  without  discrimination.  On  the 
subject  of  interpretation  of  wills  it  meets 
the  cardinal  and  controlling  principle  that 
the  intention  of  the  testator  must  prevail. 
It  is  undeniable  that  this  principle  had  in 
certain  classes  of  cases  been  so  overlaid  and 
hedged  in  by  arbitrary  canons  of  construc- 
tion as  to  become  a  subordinate,  Instead  of 
a  dominant,  rule.  As  was  said  in  Mnllikon 
V.  Eamshaw,  209  Pa.  226,  68  Atl.  286:  "The 
want  of  harmony  In  the  cases  dealing  with 
the  period  to  which  the  words  'then  living.' 
or  similar  phrases,  in  a  will,  should  be  ap- 
plied, arises  mainly  from  the  artificial  canon 
of  construction  that  the  period  Intended  is 
presumed  to  be  the  death  of  the  testator. 
The  canon  Itself  grew  out  of  the  preference 
In  the  policy  of  the  law,  in  all  doubtful  cases, 
for  vested,  rather  than  contingent.  Interests. 
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Like  all  artificial  rules.  It  had  the  constant 
tendency  to  become  an  arbitrary  fetter,  In- 
stead of  a  mere  Instrument  for  the  ascertain- 
ment of  the  testator's  intent.  The  policy 
of  the  later  cases  In  this  state,  if  not  every- 
where, Is  to  get  back  to  the  tme  rule  of  lo<dK- 
ing  only  to  the  actual  Intent  There  \fi  no 
sound  reason.  In  the  nature  of  things,  why 
the  actual  meaning  of  the  person  using  the 
words  should  not  be  sought  in  the  case  of  a 
will,  exactly  as  it  is  in  the  case  of  a  con- 
tract" 

In  the  present  case,  therefore,  as  In  all 
others,  the  question  is,  what  was  the  Inten- 
tion of  the  testator?  and  that  Is  to  be  as- 
certained by  what  the  testator  nnderstood 
to  be  the  legal  meaning  of  his  language  at 
the  time  he  used  it  It  is  practically  con- 
ceded that  at  the  date  of  the  testator's  will 
the  gift  of  a  life  estate  to  his  daughter,  and 
after  her  decease  then  to  her  children  "her 
surviving,"  gave  the  daughter's  daughter  a 
vested  remainder.  That  being  the  generally 
accepted  meaning  of  the  language  at  the  time 
the  testator  used  It,  must,  in  the  absence  of 
anything  to  the  contrary,  l>e  accepted  as  the 
expression  of  bis  actual  intent  On  this 
point  we  adopt  wliat  was  said  by  the  learned 
judge  below. 

Decree  affirmed. 


<221  Pa.  464) 

HArNUM  T.  MEDIA,  M.,  A.  &  a  BLHCTRIO 
RY.  CO.  et  al. 

(Supreme  Court  of  Pennaylvania.    May  25, 
1908.) 

1.   APPEAX  AHD    BBBOB— REVEBSAIr-RmCAND— 

Pboceedings  Below. 

A  decree  dismissing  a  bill  in  equity  was 
reversed  by  the  Supreme  Court  with  directions 
that  the  bill  be  reinstated  and  an  injunction 
awarded,  with  leave  to  defendant  to  move  to 
open  the  case  for  further  testimony.  Held  that 
on  restoring  the  case  in  accordance  with  the 
Judgment  of  the  Supreme  Court  the  court  below 
could  proceed  to  take  additional  testimony  and 
again  dismiss  the  bill. 

riU.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4715.] 
Z  Street  Rah-koads  —  Use  ot  Stkeex  — 

Rights  of  ABumNO  Owrebs. 

Where  a  street  railway  company  used  a 
street  already  occupied  by  an  existing  railway, 
and  did  not  intend  to  construct  a  branch  of  its 
own  on  the  street,  an  abutting  proi)erty  owner 
bad  no  ground  to  complain. 
3.  Same— Rights  Undeb  Chabteb. 

Where  a  street  railway  under  Its  charter 
has  a  right  to  build  branches  and  extensions,  it 
has  tbe  right  to  use  the  tracks  of  another  com- 
pany for  a  short  distance  under  a  contract  with 
such  company  to  connect  its  main  line  and  the 
proposed  extension. 

[Bd.  Note.— For  cases  In  point,  see  Oent  Dig. 
vol.  44,  Street  Railroads,  {  127.] 

Appeal  from  Court  ot  Common  Pleas, 
Delaware  County. 

Bill  by  John  B.  Hannum  against  the  Me- 
dia, Middletown,  Aston  &  Chester  Electric 
Railway  Company  and  the  Philadelphia, 
Morton  &  Swarthmore  Street  Railway  Com- 


pany.    From  a  decree  dismissing  tbe  bill, 
plalntlft  appeals.     Affirmed. 

Argued  before  MITCHELL,  0.  3^  and 
BROWN,  MESTREZAT,  ELEIN,  and 
STEWART,  JJ. 

O.  B.  Dickinson,  for  appellant.  E  A, 
Howell,  Ellis  Ames  Ballard,  and  David  Wal- 
lersteln,  for  appellees. 

STEWART,  J.  in  compacting  the  91  as- 
signments of  error  wUch  here  confront  us 
into  five  questions,  and  very  clearly  and 
concisely  stating  these,  the  learned  counsel 
who  argued  the  case  for  appellant  has  saved 
us  both  time  and  labor  which  otherwise  would 
have  been  unprofltably  expended.  We  shall 
confine  ourselves  to  these  questions,  observ- 
ing tbe  order  in  which  they  have  been  pre- 
sented. A  brief  statement  of  facts,  however, 
Is  Necessary  to  a  proper  understanding  of 
their  significance.  The  charter  route  of  de- 
fendant's railway  extended  from  a  point  at 
Elwyn  Station,  on  the  Philadelphia,  Wil- 
mington &  Baltimore  Railroad,  through  tbe 
township  of  Middletown  and  Chester,  to  a 
point  on  the  northern  boundary  of  the 
city  of  Chester.  By  appropriate  action  tak- 
en by  the  stockholders  and  directors,  and 
with  the  consent  of  the  municipalities 
through  which  the  route  passed,  so  much  of 
the  route  as  led  to  Elwyn,  from  a  point  a 
short  distance  south  of  that  station,  was 
abandoned,  and  from  that  point  a  line  lead- 
ing to  the  borough  of  Media  was  adopted. 
The  defendant  company  thereafter  adopted 
certain  extensions  from  Its  southern  ter- 
minus upon  and  over  certain  of  the  public 
streets  in  the  city  of  Chester;  the  design 
being  to  establish  a  connected  and  contin- 
uous system  of  street  railways  in  said  dty, 
in  conjunction  with  defendant's  main  line 
to  Media  borough.  Connection  between 
these  several  extensions  and  the  main  line 
could  be  made,  however,  only  by  the  use  of 
a  street  in  tbe  city  known  as  "Edgmont 
Avenue,"  a  necessary  part  of  which  was 
already  occupied  by  the  tracks  of  another 
railway.  Resolutions  providing  for  one  or 
the  extensions  adopted  the  avenue  as  part 
of  the  route,  notwithstanding  its  previous 
occupancy  by  another  railway.  Municipal 
consent  was  given  to  the  extension  deter- 
mined upon.  Two  of  these  proposed  exten- 
sions were  along  certain  streets  on  which  the 
plaintiff  owned  property,  but  the  occupancy 
contemplated  was  on  the  farther  side.  The 
bill  filed  in  the  case  set  forth  the  company's 
charter  and  the  several  extensions  deter- 
mined upon,  and,  averring  that  Irreparable 
injury  would  result  to  plalntlfTs  property 
from  the  construction  of  the  extensions, 
challenged  the  franchise  of  the  defendant 
company  in  this  connection  on  several 
grounds,  and  prayed  that  Its  right  to  build 
the  proposed  extensions  might  be  judicial- 
ly inquired  into.  A  preliminary  Injunct'on 
to  preserve  the  status  quo  until  final  de- 


Digitized  by 


Google 


848 


70  ATLANTIC  RBPOBTBB. 


(Pa. 


termination  of  the  case  was  granted.  Upon 
hearing  the  bill  vas  dismissed.  An  appeal 
followed,  which  resulted  In  a  reversal  of  the 
decree.  Hannum  v.  Media,  etc.,  Electric 
Railway  Ck).,  200  Pa.  44,  49  Atl.  789. 

1.  In  reversing  the  decree  this  court  di- 
rected that  the  plaintUTs  bill  be  reinstated, 
and  an  injunction  awarded,  with  leave  to  the 
defendant  to  move  the  court  below  to  oj;>enthe 
case  for  further  testimony.  The  decree  was 
reversed  because  the  defendant  bad  not  met 
the  burden  of  proof  that  was  upon  It  with 
respect  to  certain  facts  alleged  In  plain- 
tiff's bill,  which,  If  true,  operated  In  law  to 
defeat  its  claim  of  right  to  construct  the 
proposed  extensions.  la  allowing  the  case 
to  be  opened  on  defendant's  motion,  the 
purpose  was  to  afford  the  defendant  an 
opportunity  to  supplement  its  proofs,  and 
establish,  if  it  could,  its  right  to  do  what 
it  proposed.  The  injunction,  though  award- 
ed by  this  court,  was  Issued  from  the  court 
below.  In  awarding  it,  the  purpose  was 
to  restore  the  case  to  exactly  the  standing 
It  had  before  the  decree  dismissing  the  bill 
bad  been  entered.  The  additional  testimony 
to  be  taken  under  the  order  allowing  the 
case  to  be  opened  was  tov  the  consideration 
of  the  court  below,  and  for  this  Court,  only 
as  error  was  assigned  to  the  findings  and 
conclusions  of  the  court  below  with  respect 
to  it,  on  appeal.  In  a  word,  the  case  was  re- 
mitted to  i)e  proceeded  with  on  defendant's 
motion  just  as  though  it  had  not  l)een  ad- 
judicated. The  objection  that  in  entering 
the  decree,  from  which  the  present  appeal  is 
taken,  dismissing  the  plaintiff's  bill,  the 
court  exceeded  the  authority  given  It  un- 
der the  decree  of  this  court,  has  nothing  to 
support  it  The  court  below  correctly  In- 
terpreted the  order  made,  and  the  case  was 
proceeded  wjth  in  exact  compliance  with 
the  order.  There  can  be  no  occasion  for 
misunderstanding  with  respect  to  the  costs. 
In  reversing  the  former  decree  the  order  of 
this  court  was  that  "all  costs  up  to  the  pres- 
ent time  be  paid  by  the  defendant."  We 
pass  to  the  second  question,  which  is: 

2.  May  a  railroad  be  lawfully  constructed 
as  a  branch,  when  the  branch  is  proposed 
to  be  laid  along  a  street  which  for  more 
than  2,500  feet  Is  already  occupied  by  an 
existing  railway?  The  reference  here  Is  to 
the  occupancy  by  the  defendant  company  of 
part  of  Edgmont  avenue  on  which  the  Ches- 
ter Traction  Company  had  a  line  of  street 
railway.  From  an  examination  of  the  map 
furnished  us,  It  clearly  appears  that  the 
4,000  feet  on  Edgmont  avenue  over  which 
defendant's  extension  was  projected,  and  up- 
on wlilch  are  the  tracks  of  another  company, 
Is  the  nexus  which  links  all  the  extensions  of 
the  defendant's  road  in  the  city  of  Chester 
with  the  defendant's  chartered  route.  A 
break  at  that  point,  which  must  result  If 
appellant's  contention  be  sustained,  would 
be  a  fatal  severance  to  the  branch  lines, 
since  It  would  leave  them  wholly   discon- 


nected from  the  chartered  mate,  and,  there- 
fore, without  legal  existence.  In  view  of  the 
large  expenditure  of  money  made  in  the  con- 
struction of  the  several  extensions  (fbey 
have  been  constructed  and  are  now  being 
operated),  and  in  view  of  the  fact  that  they 
compose  so  large  a  part  of  defendant's 
system,  such  a  result  would  be  little  less 
than  disastrous  to  the  company.  That  is 
a  circumstance,  however,  not  to  be  consider- 
ed in  the  determination  of  the  present  con- 
troversy, except  as  the  general  equities  in 
the  case,  if  there  be  any,  make,  a  considera- 
tion of  it  proper.  The  particular  question 
here  propounded  lias  no  application  to  the 
facts  of  this  case.  The  defendant  company 
never  proposed,  and,  so  far  as  we  can  see, 
never  contemplated,  the  construction  of  a 
branch  of  its  own  on  tiiat  part  of  Edgmont 
avenue  which  was  occupied  by  the  existing 
railway.  Its  purx>08e  from  the  beginning 
was  to  subject  in  some  way  to  Its  nse  so 
much  of  the  line  of  track  owned  by  the  oth- 
er company  on  Edgmont  avenue  as  was  nec- 
essary to  link  the  coimecting  branches  witb 
the  trunk  road.  The  resolutions  ordering 
the  extensions  expressly  so  provide.  Had 
these  resolutions  been  part  of  the  original 
charter  route,  aacb  a  provision  appearing 
in  the  application  for  the  charter  would  have 
either  operated  to  defeat  the  application  or 
have  rendered  nugatory  any  charter  that 
might  have  been  granted  thereon,  for  the 
reason  that  the  act  of  assembly  under  which 
the  company  was  chartered — ^Act  May  14, 
1889  (P.  L.  211,  {  1)— authorizes  only  the  In- 
corporation of  street  railway  companies  for 
constructing,  maintaining,  and  operating 
street  railways  on  streets  or  highways  npon 
which  no  track  is  laid  or  authorized  to  be 
laid.  But  here  we  have  no  question  as 
to  the  existence  or  validity  of  the  defend- 
ant's charter.  Even  though  the  company's 
right  to  maintain  the  extensions  were  to  be 
denied,  the  company's  lawful  existence  and 
the  right  to  maintain  its  trunk  lines  would 
not  be  affected  thereby.  This  feature  of 
the  case,  though  without  significance  In  this 
connection,  may  call  for  further  considera- 
tion when  we  come  to  the  discussion  of  the 
next  question  submitted. 

3.  Can  a  street  railway  company  make  use 
of  the  tracks  of  another  railway  to  connect 
its  chartered  route  with  the  branch  otherwise 
disconnected?  We  adopt  this  form  of  the 
question,  because  more  concise  than  that 
formed  by  appellant's  counsel.  It  elimlnatei 
some  matters  which  may  be  regarded  as  su- 
perfluous. The  question  raised  does  not  assail 
the  Integrity  of  the  defendant's  charter.  It 
simply  challenges  the  right  of  the  company  to 
do  the  thing  complained  of  under  an  nnim- 
peached  charter.  The  charter  gave  the  com- 
pany the  right  to  make  such  extenslona  or 
branches  as  It  might  deem  necessary  to  in- 
crease its  business  and  accommodate  the  trav- 
el of  the  public.  The  questions  submitted 
conceded  that  the  company  has  In  all  respects 
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complied  with  the  proTlaions  of  the  act  of 
assembly  relating  to  extensions  or  branches, 
except  In  the  fact  complained  of,  the  adoption 
of  another  company's  line,  to  connect  Its  main 
line  with  its  extensions.  Does  the  limitation 
imposed  in  connection  with  the  charter  of 
street  railway  companies — that  Is  to  say,  the 
provision  which  limits  their  right  to  streets 
on  which  no  track  has  been  laid  or  authorized 
— aroly  as  well  to  extensions  and  branches? 
We  can  see  nothing  in  the  language  of  the 
act,  nor  yet  In  the  general  pnrpose  to  be  ac- 
complished thereunder,  that  would  warrant 
an  affirmative  answer  to  this  question.  The 
limitation  in  express  terms  is  upon  the  right 
to  obtain  a  charter.  We  would  naturally  look 
for  any  limitation  apon  the  right  of  a  com- 
pany legally  chartered  to  do  those  things 
which  such  companies  are  expressly  authoriz- 
ed to  do  as  they  may  deem  necessary  to  in- 
crease its  business  and  accommodate  public 
travel  to  be  none  the  less  explicit  The  sec- 
tion of  the  act  which  Imposes  the  charter 
limitation  says  nothing  about  branches.  Its 
reference  is  to  companies  to  be  formed,  and 
It  prescribes  the  conditions  on  which  the 
charter  may  issue.  It  is  the  fourth  section 
of  the  act  that  allows  extensions  to  be  made 
by  companies  acting  under  a  sufficient  chart- 
er. These  extensions  are  allowed  whenever 
a  company  may  deem  the;m  necessary  to  In- 
crease its  business  to  accommodate  the  pub- 
lic, and  but  a  single  limitation ^pon  the  right 
Is  Imposed,  viz.,  that  no  extension  or  branch 
shall  be  constructed  upon  a  street  upon  which 
a  track  Is  already  laid  or  authorized.  There 
Is  such  a  manifest  distinction  between  the 
charter  limitation  and  that  imposed  with  re- 
spect to  extensions  that  the  difference  can  be 
accounted  for  only  as  we  understand  each 
to  apply  exclusively  to  Its  own  distinct  sub- 
ject, without  relation  to  the  other.  The  limi- 
tation in  case  of  the  former  is  that  the  chart- 
er may  not  authorize  a  company  to  construct, 
maintain,  and  operate  a  railway  on  any  street 
already  occupied  by  the  tracks  of  a  railway. 
The  thing  not  allowed  Is  the  chartering  of  a 
company  where  the  purpose  is  to  construct 
an  additional  trac^  upon  a  street  already  oc- 
cupied and  maintain  and  operate  such  track. 
The  limitation  upon  the  extension  is  that  it 
shall  not  be  constructed  In  any  street  on 
which  a  track  of  another  company  has  been 
laid.  The  evident  purpose  In  each  case  is  to 
protect  the  property  rights  of  already  existing 
companies,  and  perhaps  to  -save  the  public 
streets  from  an  excessive  servitude  of  this 
character  which  may  Interfere  with  the  pub- 
lic use  of  them;  but  the  several  limitations 
are  dearly  distinguishable. 

To  accomplish  the  object  In  one  case  it  was 
necessary  to  expressly  disallow  the  Incorpora- 
tion of  companies  where  the  application ' 
showed  a  purpose  to  adopt  a  route  which  had 
been  already  appropriated.  To  accomplish 
It  In  the  other  case,  the  companies  chartered 
were  prohibited  from  constructing  an  exten- 
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slon  or  branch  on  a  street  previously  occu- 
pied; and  this  is  the  only  prohibition  here 
Imposed.  The  southern  terminus  of  defend- 
ant's road  as  chartered  was  the  northern 
boundary  of  the  city  of  Chester.  Concededly 
the  company  had  a  right  to  adopt  an  exten- 
sion into  and  within  the  city  limits,  only  In 
so  doing  It  was  prohibited  by  law  from  con- 
structing a  track  upon  a  street  where  one 
was  already  in  existence.  If  it  observed  this 
prohibition,  and  had  municipal  consent,  its 
right  was  complete.  But  the  company  found 
the  only  street  which  admitted  of  convenient 
and  direct  connection  with  the  extensions  It 
proposed  to  build  already  occupied  by  the 
tracks  of  another  company.  The  use  of  this 
street  for  a  distance  of  4,000  feet  was  abso- 
lutely necessary  to  carry  out  the  legitimate 
purpose  of  the  company.  To  meet  this  neces- 
sity, without  transgressing  the  law  which 
forbade  the  construction  of  a  parallel  line,  it 
acquired  the  right  from  the  superior  company 
to  use  the  tatter's  track  for  the  required  dis- 
tance, and  was  thus  enabled  to  establish  a 
connected  system.  In  so  doing  it  violated  no 
express  provision  of  the  law,  did  not  defeat 
Its  purposes  In  any  respect,  and  was  clearly 
acting  within  the  rights  implied  in  the  legis- 
lative grant.  The  grant  to  the  company  of 
the  right  to  make  extensions  carried  with  it 
by  implication  everything,  except  what  was 
expressly  withheld,  necessary  to  make  the 
grant  effectual.  What  was  here  withheld 
was  the  right  to  construct  an  additional 
track  where  one  existed.  This  the  com- 
pany has  not  done  or  attempted  to  da  What 
It  has  done  does  not  fall  within  the  letter  or 
spirit  of  the  exception.  The  answer  to  this 
question  must  be  a  vindication  of  the  com- 
pany's right  In  the  premises. 

4  and  5.  These  questions  relate  to  the  ef- 
fect of  the  abandonment  by  the  defendant 
company  of  that  part  of  Its  chartered  route 
which  led  to  Elwyn,  and  the  substitution 
therefor  of  the  line  to  Media.  The.  court  be- 
low, found  as  a  fact  that  the  abandonment  of 
the  part  of  the  chartered  route  here  complain- 
ed of  was  pursuant  to  authority  derived  from 
the  sto<*holders  of  the  company,  that  the" 
consent  of  the  townships  through  which  the 
chartered  route  led  was  duly  granted,  and 
that  the  action  of  the  company  and  the  con- 
sent of  the  several  municipalities  were  duly 
certified  to  the  Secretary  of  the  Common- 
wealth. We  may  add  that  the  evidence  shows 
acts  of  acqqlescence  and  ratification  on  the 
part  of  the  city  of  Chester— not  here  com- 
plaining— quite  as  conclusive.  The  proceed- 
ings taken  to  effect  a  variation  from  the 
chartered  route  being  found  regular,  and  the 
acquiescence  of  the  municipalities  affected 
being  shown.  It  does  not  rest  with  the  plain- 
tiff to  call  in  question  the  propriety  or  neces- 
sity of  the  deviation,  or  the  sufficiency  of  the 
defendant's  action  in  this  regard.  The  devia- 
tion from  the  chartered  route  in  this  case  was 
determined  upon  evidently  by  considerations 
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of  public  convenience.  The  defendant  com- 
pany bad  at  least  the  right  to  the  benefit  of 
such  presumption,  in  the  absence  of  anything 
appearing  to  the  contrary.  In  Penna.  Rail- 
road  Co.  v.  Street  Railway  Co.,  176  Pa.  559, 
35  Atl.  122,  36  L.  R.  A.  839,  we  held  that: 
"The  occasion  for  such  divergence,  and  Its  ex- 
tent, are  questions  of  location,  and  the  deci- 
sion of  them  primarily  is  within  the  discre- 
tion of  the  railway  company.  If  the  variance 
from  the  charter  route  Is  greater  than  is  nec- 
essary, or  the  charter  route  Itself  is  open 
to  objection,  the  commonwealth  alone  can  be 
beard  to  make  it  in  the  Interest  of  the  general 
public."  This  proceeding  was  under  Act 
June  19,  1871  (P.  U  1360).  The  act  author- 
ized no  inquiry  in  such  cases  except  as  to 
the  charter  right  to  do  the  act  complained 
of.  Here  the  defendant  company  has  shown 
«  full  legal  franchise  vested  In  itself  to  do 
what  is  made  the  subject  of  complaint 

The  assignments  of  error  are  therefore 
overruled,  the  appeal  Is  dismissed  at  the 
costs  of  appellant,  and  the  decree  Is  affirmed. 


<m  Pa.  S53) 

COMMONWEALTH  v.  SMITH. 


(Supreme  Court  of  Pennsylvania. 
190&) 


May  25, 


1.  GRimRAL  Law — Additionai.  Instbttotioiis 
— ^Request  of  Juby. 

Where,  in  a  capital  case,  the  jury,  after 
having  been  out  some  time,  returns  and  asks 
for  additional  instructions,  it  is  error  for  the 
court  to  refuse  to  give  them,  though  it  has 
already  given  instructions  which  would  answer 
the  request  of  the  jury. 

2.  Sake — Chabacteb  ov  Instbtjctions. 

A  charge  in  a  capital  case  should  be  suf- 
ficiently explicit  to  enable  the  jury  to  .apply 
the  law  to  the  facts,  and  it  is  not  enough  to 
charge  on  the  abstract  questions  of  law  or  read 
from  the  opinion  in  an  adjudicated  case,  but 
the  court  soould  explain  to  the  jury  the  law 
applicable  to  the  facts  in  the  case  under  con- 
si^ration. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 

George  Smith  wag  convicted  of  murder  In 
the  first  degree,  and  appeals.    Reversed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

George  H.  White  and  G.  Edward  Dicker- 
son,  for  appellant  Joseph  P.  Rogers,  Asst 
Dist  Atty.,  and  Samuel  P.  Rotan,  Dist  Atty.f 
for  the  Commonwealth. 

MBSTREZAT,  J.  We  are  of  opinion  that 
it  was  reversible  error  for  the  trial  Judge, 
after  the  Jury  returned  and  requested  addi- 
tional Instructions,  to  refuse  to  answer  the 
questions  asked  by  the  Jury,  «nd  to  give 
them  further  and  specific  Instructions  upon 
the  law  as  requested.  For  this  reason  the 
eighth  assignment  of  error  must  be  sustain- 
ed and  the  Judgment  be  reversed. 

In  capital  cases  it  Is  the  duty  of  the  trial 
judge  to  Instruct  the  jury  clearly  and  dis- 
tinctly upon  the  law  applicable  to  the  facta 


disclosed  by  the  evidence  In  the  case.  The 
instructions  should  be  full,  clear,  and  ex- 
plicit giving  to  the  Jury  all  the  law,  so  far 
as  It  relates  to  the  facts  proved,  or  claimed 
to  be  proved.  If  such  facta  are  sustained  by 
any  evidence.  12  Cyc.  612.  The  charge 
should  be  sufficiently  explicit  to  enable  the 
jury  to  apply  the  law  to  the  facts  of  the 
case.  It  Is  not  enough  for  a  trial  Judge  to 
charge  upon  abstract  questions  of  law,  ei- 
ther In  his  own  language  or  by  reading  from 
an  opinion  in  an  adjudicated  case  or  from 
a  text-book.  The  purpose  of  instructions  giv- 
en by  the  court  is  to  explain  fully  and  clear- 
ly to  the  Jury  the  law  appllc«(ble  to  the  facts 
of  the  case  under  consideration,  and,  when 
the  trial  Judge  has  not  succeeded  in  deliver- 
ing instructions  on  the  law  In  such  way  that 
they  will  be  understood  by  the  jury,  bis 
charge  is  Inadequate  and  Jtistly  open  to  ol>- 
Jectlon  by  the  defendant  As  the  very  ob- 
ject of  the  instructions  Is  to  Inform  the  ju- 
ry as  to  the  law  applicable  to  the  facts  of 
the  case,  the  charge  fails  of  its  purpose 
when  the  Jury  are  ignorant  of  the  law  ap- 
plicable to  any  material  question  In  the  case. 
In  the  absence  of  objection  by  counsel  or 
requests  for  further  instructions  by  the  Ju- 

'ry,  the  burden  is  upon  him  who  alleges  it  to 
show  that  the  instructions  were  inadequate. 
The  charge  will  be  deemed  to  be  sufficient  If 
generally  it  presents  the  law  applicable  to 
the  facts  of  the  case.  It  wUl  not  be  open 
to  objection  if  some  slight  or  Immaterial 
matters  have  been  omitted  If,  as  a  whole, 
the  charge  fairly  presents  the  law  of  the 

.  case. 

In  this  state,  in  both  civil  and  criminal 
cases.  If,  after  retiring,  the  jurors  disagree 
or  are  confused  as  to  the  court's  Instructions 
on  the  law,  or  if  the  court  omit  to  charge 
on  the  law  applicable  to  any  part  of  the 
case,  it  is  the  uniform  practice  for  the  jury 
to  return  and  ask  for  addlticxial  or  supple- 
mental Instructions.  If,  after  they  have  re- 
tired, the  court  discovers  that  its  Instractlons 
are  not  sufficiently  explicit  or  do  not  state 
the  law  applicable  to  some  parts  of  the  case, 
the  trial  judge  may  recall  the  jury  and  give 
them  further  Instructions.  In  either  case, 
when  the  jury  return  of  their  own  motion 
or  the  court  recalls  them,  It  Is  the  duty  of 
the  court  to  give  such  additional  Instructions 
on  the  law  as  the  Jury  may  request  or  the 
court  may  think  necessary  to  make  clear  to 
the  jury  the  law  as  to  which  they  are  in 
doubt  In  (3ox  t.  Hlghley,  100  Pa.  249. 
Trunkey,  J.,  ddlToring  the  opinion,  said 
(page  2S3):  "The  court  was  entirely  right  in 
recalling  the  jury  to  give  them  any  Instruc- 
tion which,  inadvertently,  had  been  omitted." 
In  speaking  of  the  propriety,  as  well  as  of 
the  necessity,  for  additional  instructions  in 
certain  cases.  Coulter,  J.,  delivering  the  opin- 
ion in  Cunningham  v.  Patton,  6  Pa.  355, 
300,  said:  "Juries  are  brought  together  from 
the  body  of  the  county,  and  generally  com- 
posed of  individuals  unused  to  each  other's 
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mode  of  thinking,  and  unaccustomed  to  col- 
lating and  recollecting  testimony.  They  take 
no  notes  of  the  evidence,  and,  after  listening 
to  the  arguments  of  counsel  and  charge  of 
the  court,  oftea  retire  no  doubt  with  rather 
confused  recollections  of  the  evidence,  and 
it  is  not  surprising  that  they  should  differ. 
We  can  perceive  no  well-founded  objection, 
therefore,  that  the  court  should  refresh  their 
memories  when  they  request  it,  or  Instruct 
them  further  at  their  request.  In  relation  to 
the  law.  There  would  be  none  certainly 
when  the  jury  returned  Into  court,  nor  can 
we  perceive  any  where  the  president  judge, 
as  in  this  case,  at  the  request  of  the  jury 
openly  and  fairly  read  his  notes  of  evidence, 
.  and  at  their  request  Instructed  further  as  to 
the  law."  In  fact,  the  practice  of  giving  ad- 
ditional Instructions  to  the  jury  upon  their 
request  Is  so  well  settled  in  this  state  that 
we  know  of  no  prior  instance  In  which  the 
request  has  been  refused.  So  far  as  we  are 
advised  It  Is  the  universal  practice  In  the 
state.  It  Is  immaterial  that  the  court  has 
already  charged  the  jury  upon  the  law  of  the 
case  generally,  or  has  given  instructions 
which  would  answer  the  request  of  the  jury. 
The  very  fact  that  the  jury,  after  having 
been  In  consultation,  have  failed  to  compre- 
hend the  Instructions  given  In  the  charge 
and  request  further  Instructions,  Is  of  itself 
sufficient  to  show  the  necessity  of  additional 
Instructlona  As.  we  said  above,  If  the  jury 
do  not  understand  the  Instructions,  or  are 
ignorant  or  uncertain  as  to  the  law  applica- 
ble to  any  part  of  the  case,  the  charge  Is 
inadequate  and  falls  of  Its  purpose,  which  is 
to  advise  the  jury  fully  and  clearly  upon  the 
law  applicable  to  each  and  every  part  of 
the  case. 

The  prisoner  was  Indicted  for  murder,  and 
he  alleged  that  the  killing  was  done  In  self- 
defense,  and,  further,  that,  if  he  was  guilty 
of  any  crime.  It  was  of  a  lesser  grade  than 
murder  of  the  first  deg^ree.  The  charge  was 
exhaustive,  covering  more  than  12  pages  of 
the  paper  book.  The  law  of  homicide  was 
discussed  at  length  and  the  distinction  be- 
tween the  degrees  of  murder,  between  mur- 
der and  manslaughter,  and  between  volunta- 
ry and  Involuntary  manslaughter  was  pointed 
out  The  jury  retired  at  3:45  p.  m.  and  dis- 
cussed the  case  until  8  o'clock  p.  m.,  when 
they  returned  to  the  courtroom  and  request- 
ed additional  Instructions  upon  the  question 
of  premeditation.  Four  questions  were  ask- 
ed the  trial  judge,  three  of  which  he  declined 
to  answer,  observing  that  he  had  "already 
referred  to  that  matter  at  great  length  in 
my  charge."  Hie  learned  judge  In  reply  to 
the  first  question  told  the  jury  that  there 
could  not  be  murder  of  the  first  degree  with- 
out premeditation.  The  other  Inquiries  re- 
quested Instructions  on  the  question  of  pre- 
meditation applicable  to  certain  facts  in  the 
case.  The  character  of  the  defense  made  the 
answer  to  those  questions  of  vital  Importance 
to  the  defendant    -Whether  they  were  ade- 


quately answered  In  the  general  charge  or 
not  Is  of  no  moment  in  view  of  the  fact  that 
the  jury,  by  request  for  information  upon 
the  subject,  disclosed  the  necessity  for  addi- 
tional instructions.  Until  the  Jury  bad  been 
fully  advised  and  understood  the  law  upon 
the  question  of  premeditation  as  applicable 
to  the  case,  the  instructions  were  Inadequate, 
and  It  was  the  duty  of  the  court,  upon  re- 
quest of  the  Jury,  to  jflve  additional  Instruc- 
tions. The  jury  bad  discussed  the  case  for 
four  hours  and  a  half  without  arriving  at  a 
conclusion  as  to  the  guilt  or  innocence  of  the 
defendant  Presumably  the  questions  on 
which  they  were  at  variance  were  those  put 
to  the  court  for  Instructions.  The  jury  did 
not  ask  the  court  to  determine  any  question 
of  fact  or  to  express  Its  opinion  upon  the 
facts  of  the  case.  Its  instructions  were  so- 
licited on  questions  of  law,  which.  It  Is  ap- 
parent, were  vital  In  the  determination  of 
the  guilt  or  Innocence  of  the  defendant  We 
are  clear  that  the  court  was  in  error  In  de- 
clining to  answer  the  questions  propounded 
by  the  jury,  and  In  referring  the  jury  to  the 
general  charge  for  answers  to  the  questions. 

In  view  of  the  fact  that  the  case  is  re- 
manded for  another  trial,  the  character  of 
the  questions  raised  by  the  other  assignments 
do  not  make  it  necessary  to  consider  those 
assignments.  The  eighth  assignment,  how- 
ever, must  be  sustained. 

The  judgment  is  reversed  with  a  venire  de 
novo. 

(221  Pa.  6<S) 

McGRAW  V.  HILTON  et  al. 

(Supreme  Court  of  Pennsylvania.     May  25, 
1908.) 

Appkai.  and   EIbbob— Review— Findirqs   of 
Fact. 

Findings  of  fact  by  a  referee  on  conflict- 
ing evidence  will  not  be  disturtied,  except  for 
manifest  error. 

Appeal  from  Court  of  Common  Plea's, 
McKean   County. 

Action  by  James  H.  McGraw  against  Rob- 
ert W.  Hilton  and  others.  From  an  order 
dismissing  exceptions  to  the  referee's  re- 
port, plfllntlff  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  MBS- 
TREZAT,  POTTER,  and  ELKIN,  JJ. 

T.  F.  MulUn,  for  appellant  B.  R.  Mayo 
ft  Son  and  X  E.  Mullln,  for  appellees. 

PER  CURIAM.  The  bill  In  this  case  was 
by  a  partner  for  an  account  His  right  to 
an  account  was  conceded,  and  an  account  of 
the  general  business  of  the  partnership  was 
stated  by  the  referee  to  which  no  exception 
was  taken  by  the  parties.  The  single  mat- 
ter in  controversy  was  whether  the  plaintiff 
was  entitled  to  an  account  for  the  profits 
resulting  from  the  purchase  of  a  tract  of 
timber  by  two  of  his  partners  in  their  own 
names. 

It  was  alleged  in  the  bill  that  the  timber 
was  bought  for  the  use  of  the  partnership 
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and  paid  for  by  the  use  of  its  funds.  It  was 
denied  In  the  answer  that  the  partnership 
had  any  Interest  In  the  purchase  and  that 
any  of  its  funds  were  used  in  payment. 
There  was  conflicting  evidence  on  this  sub- 
ject and  the  findings  of  the  referee,  approved 
by  the  court,  were  all  against  the  plalntilTs 
contention.  The  established  rule  is  that  find- 
ings of  fact  from  conflicting  testimony  will 
not  be  disturbed  except  for  manifest  error. 
We  review  sach  findings  only  to  ascertain 
whether  there  was  evidence  which,  if  believ- 
ed, warranted  them :  Stelnmeyer  v.  Slebert, 
190  Pa.  471,  42  Atl.  880,  70  Am.  St  Rep. 
641;  Lyons  v.  Lyons,  207  Pa.  13,  56  Atl.  66. 
The' decree  Is  affirmed  at  the  cost  of  the 
appellant 

(2a  Pa.  E60) 

POTTER  V.  PENNSTLVANLIl  B.  CO. 

(Supreme  Court  of  Pennsylvania.    Ifay  25, 
1908.) 

BArr-ROADs  —  Accident  at  Cbossiko  —  Con- 

TBIBUTOBT    NKOLIOENCE. 

Where  a  man  drove  his  horse  in  broad  day- 
light close  to  a  railroad  track  before  stopping  to 
look  and  listen,  and  the  horse  became  frightened 
by  an  approaching  train,  and  crossed  the  track 
in  front  of  the  train  and  was  killed,  the  driver 
was  guilty  of  contributory  negligence,  barring  s 
recovery  for  bis  death. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Bailroads,  SJ  1043-1056.] 

Appeal  from  Court  of  Common  Pleas,  Un- 
ion County. 

Action  by  Sophia  B.  Potter  against  the 
Pennsylvania  Railroad  Company.  From  an 
order  refusing  to  take  off  nonsuit,  plaintiff 
appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTBE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

Oeo.  B.  Beimensnyder  and  Phillip  B.  Linn, 
for  appellant  Andrew  A.  Leiaer,  for  appel- 
lee. 


POTTBB,  J.  The  reason  given  by  the  learn- 
ed Judge  of  the  court  below,  in  entering  judg- 
ment of  compulsory  nonsuit  in  this  case  fully 
Justified  him  In  refusing  to  take  it  off.  The 
accident  occurred  at  a  grade  crossing  over  a 
single-track  railroad,  in  a  country  district  in 
broad  daylight  The  deceased  was  a  mail 
carrier,  upon  a  rural  route,  and,  whatever 
(nay  have  been  the  precise  circumstances  at 
the  time  of  the  accident  it  Is  clear  that  he 
drove  his  horse  very  close  to  the  line  of  the 
railroad  before  stopping  to  look  and  listen.  If 
he  did  make  any  stop.  Whether  the  horse 
-came  to  a  fuU  stop  or  not  seems  doubtful ;  at 
any  rate,  it  was  uneasy  and  was  prancing, 
and  as  the  train  approached  became  so  frlght- 
«ned  as  to  be  uncontrollable,  and,  wheeling 
somewhat  to'  the  'left,  plunged  across  the 
track  in  front  of  the  train  which  struck  the 
wagon,  and  killed  the  occupant  The  only 
inference  which  can  fairly  be  drawn  from  the 
action  of  the  mail  carrier  in  placing  his  horse 


I  so  near  the  track  before  stopping  Is  that  he 
was  positively  negligent  He  was  perfectly 
familiar  with  the  crossing,  as  he  passed  over 
It  daily  In  the  line  of  his  duty.  The  road  was 
level  and  he  was  free  to  avoid  all  danger  by 
stopping  at  a  safe  distance  from  the  track. 
It  appears  from  the  testimony  that  another 
team  was  Just  ahead,  and  the  driver  of  that 
wagon  whipped  up  and  succeeded  In  getting 
safely  over  the  track  In  advance  of  the  train : 
but  the  mall  carrier  evidently  concluded  at 
the  last  moment  that  he  could  not  do  so,  and 
therefore  attempted  to  stop  his  horse  when 
very  close  to  the  track.  Intending  to  wait  for 
the  passage  of  the  train.  Had  his  horse  re- 
mained quiet  he  would  probably  have  been 
safe ;  but  as  to  this  he  took  his  own  risk.  He  ' 
voluntarily  placed  himself  In  a  position  of 
danger.  "No  error  In  a  close  calculation  of 
a  chance  can  relieve  from  the  clu.rge  of  con- 
tributory negligence."  Brown  v.  Traction 
Co.,  14  Pa.  Super.  Ct  594.  Counsel  on  both 
sides  have  analyzed  the  evidence  in  this  case 
minutely,  and  have  thoroughly  argued  the 
points  involved.  But  the  law  governing  the 
question  is  well  settled,  and  we  can  see  noth- 
ing in  the  evidence  which  would  have  jnstlfled 
the  trial  judge  in  submitting  the  question  of 
contributory  negligence  to  the  jury,  and  he 
discharged  a  manifest  duty  In  assuming  the 
responsibility  of  pronouncing  upon  It  himself. 
There  was  no  error  In  refusing  to  take  off 
the  nonsuit,  and  the  judgment  Is  affirmed. 


(221  Pa.  S21) 

In  re  KRICKBAUM'S  CONTESTED  ELEC- 
TION. 

(Supreme  Court  of  Pennsylvania.    May  25, 
1908.) 

1.  Cektiobabi— Rbvikw. 

On  a  summary  petition  by  certiorari  in  an 
election  contest  the  appellate  court,  in  the  ex- 
ercise of  its  supervisory  power,  will  examine 
the  opinion  of  the  court  below  to  asoertain  the 
basis  of  the  action. 

2.  ElkOTIORS  — COHTKST— JUDQKS    OW    E^LXC- 
TION. 

The  entire  vote  cast  in  a  district  will  not 
be  rejected,  where  there  was  no  evidence  of 
fraud  or  improper  counting  of  the  votes,  be- 
cause a  person  acted  as  judge  of  the  election  in 
place  of  the  regularly  elected  judge  under  the 
mistaken  idea  that  he  bad  a  right  so  to  do. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  }  47.] 

3.  Save  —  DisquAi-iTiOATioR  of  Jtmaxs  or 

EiLEOTION.  - 

A  minority  candidate  will  not  be  declared 
elected  by  throwing  out  the  vote  of  a  district 
because  one  or  more  of  the  judges  of  election 
were  not  duly  sworn  or  duly  chosen,  or  did  not 
possess  all  the  necessary  qualifications. 

[Eid.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  IS,  Elections,  {g  47,  4&] 

4.  Officebs— "Db  Facto  Offices." 

A  "de  facto  officer"  is  one  who  is  in  posses- 
sion of  an  office,  discharging  his  duties  under 
color  of  authority. 

[Eid.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  87,  Officers,  g  63. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1845-1851.1 
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S.  Bavt— "CoLOB  or  Authobitt." 

"Color  ot  authority,"  as  applied  to  a  de 
facto  officer,  means  aathority  derived  from  an 
election  or  appointment,  however  irregular  or 
informal. 

[Ed.  Mote.— For  other  definidona,  aee  Words 
and  Phrases,  vol.  2,  p.  1262.] 

Appeal  from  Conrt  of  Quarter  SesBlona, 
Columbia  County. 

In  tbe  matter  of  the  election  contest  of 
William  Krlckbaum  as  associate  }ud$e  of 
Colombia  County.  From  an  order  declaring 
contestant  elected,  William  iLrlckbaum  ai>- 
pealB.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT.  POTTER,  and  STEW- 
ART, JJ. 

Fred  Ikeler  and  James  Oay  Oordon,  for 
appellant  Geo.  S.  Orabam  and  Clyde  Cbas. 
Tetter,  for  amkellee. 

POTTER,  7.  in  the  opinion  of  this  court 
in  Independence  Party  Nomination,  206  Pa. 
108,  57  Atl.  344,  Chief  Justice  Mitchell  points 
out  that  proceedings  by  certiorari  on  a  sum- 
mary petition  occupy  a  middle  ground  be- 
tween those  in  common-law  actions  and  equity 
suits,  and  that  the  appellate  conrt.  In  the  ex- 
ercise of  supervisory  powers  in  such  cases, 
'Will  not  stop  with  a  mere  inspection  of  the 
formal  proceedings,  but  will  examine  the 
opinion  of  the  court  below  so  far  as  may  be 
necessary  to  ascertain  the  basis  of  its  action. 
This  statement  of  the  principles  and  prac- 
tice by  which  this  court  is  governed  In  such 
cases  was  again  cited  and  approved  in  Chest- 
er County  Republican  Nominations,  213  Pa. 
«4,  62  Atl.  258,  and  it  was  further  pointed 
out  that  "where  the  facts  appear  upon  the  rec- 
ord this  court  will  examine  whether  the 
Judgment  Is  correct  upon  such  facts,  and  may 
for  that  purpose  consider  the  opinion  of  the 
court  as  part  of  the  record."  See,  also,  Mul- 
holland's  Case,  217  Pa.  631,  66  Atl.  1105.  The 
opinion  of  this  court  In  Von  Moss'  Election, 
219  Pa.  463,  68  Atl.  1019,  Is  also  consistent 
with  this  rule,  and  In  that  case  we  took  Into 
consideration  the  facts  presented,  as  found  in 
the  opinion  of  the  court  below.  In  the  pres- 
ent case  the  facts  are  not  disputed.  They  are 
found  and  presented  by  the  trial  Judge  as  the 
basis  of  his  action,  and  It  becomes  our  duty 
to  examine  the  judgment  to  see  if  It  18  correct 
upon  such  facts,  and  for  that  porpoae,  we 
take  them  as  set  forth  in  the  opinion  of  the 
trial  Judge  as  follows: 

"The  petmon  of  George  U.  Hughes  was 
filed  in  this  case  on  the  4th  day  of  December, 
1907,  to  contest  the  election  of  William  Krlck- 
baum to  the  office  of  associate  Judge  for  the 
county  of  Columbia.  At  the  general  election 
held  on  the  5th  day  of  November,  1907,  in 
said  county,  an  associate  Judge  was  to  be 
elected.  On  tlie  canvass  of  the  returns  by 
the  Judges,  it  appears  that  William  Krlck- 
baum reeetved  3,043  votes  and  that  George 
M.  Hughes  received  3,012  votes.  The  petition 
alleged  that  107  votes  were  cast  for  William 


Krlckbaum,  and  that  39  votes  were  cast  for 
George  M.  Hughes  In  Mifflin  township  at  said 
election,  and  that  all  the  votes  cast  at  said 
election  In  Mifflin  township  were  illegal  and 
void,  and  should  not  be  counted  for  either 
Krlckbaum  or  Hughes  In  computing  the  elec- 
tion returns  of  Colimsbla  county ;  that  If  the 
votes  cast  at  said  election  In  Mifflin  township 
were  not  counted  George  M.  Hughes  would 
have  received  2,973  votes,  and  that  William 
Krlckbaum  would  have  received  2,936  votes; 
that  George  M.  Hughes  received  a  majority  of 
the  legal  votes  cast  for  associate  Judge  In  Co- 
lumbia county  at  the  election  held  November 
6, 1907.  Tbe  objection  to  the  vote  counted  for 
Mifflin  township  is  that  the  legally  elected 
Judge  of  election  was  not  i)ermltted  to  take 
part  In  holding  the  election  and  that  a  usurp- 
er acted  as  Judge  in  holding;  said  election." 

The  cckurt  below  proceeds  to  find  specific- 
ally: 

"(1)  That  at  the  February  election,  1907, 
in  said  district  of  MifBln  township,  A.  B. 
Johnson  was  duly  elected  as  the  judge  of  elec- 
tion, to  serve  for  tbe  ensuing  year.  (2)  That 
at  the  next  following  election  in  said  district, 
to  wit,  the  June  primary  election,  the  said  A. 
E.  Johnson  did  not  attend,  and  that  there- 
upon one  of  the  inq;>ectors  appointed  Whit- 
ney Hess  as  the  judge  of  election,  in  the  place 
of  Johnson,  and  who,  after  being  sworn,  act- 
ed as  Judge  during  said  June  primary  elec- 
tion. (3)  That  on  the  morning  of  the  general 
election  held  In  said  townslilp,  on  the  6th 
day  of  November,  1907,  before  the  polls  were 
opened,  the  said  A..-  E.  Johnson  appeared  at 
the  regularly  appointed  place  for  holding  tlte 
election  In  said  township  and  demanded  to  be 
sworn  In  as  the  regularly  elected  Judge  of 
election.  (4)  That  the  other  election  officers 
refused  to  administer  the  oath  to  the  said  A. 
B.  Johnson,  and  further  refused  to  allow  him 
to  sit  upon  said  election  board  and  perform 
the  duties  enjoined  upon  him  as  the  regularly 
elected  judge  of  the  election  for  said  district. 
(6)  That  the  said  A.  B.  Johnson  persisted 
in  demanding  his  right  to  sit  as  one  of  the 
said  election  board ;  bdt,  notwithstanding  bis 
demand,  Whitney  Hess  was  sworn  in  as 
judge  of  election  by  the  minority  Inspector, 
and  then  said  Whitney  Hess  and  other  mem- 
bers of  the  board  proceeded  to  conduct  the 
election  without  Johnson  and  receive  the 
votes  cast  at  said  polling  place  counted  and 
made  return  of  the  same  without  the  said 
Johnson  participating  therein.  (6)  That  Whit- 
ney Hess  acted  as  Judge  of  the  general  elec- 
tion held  In  Mifflin  township,  November  S, 
1907.  That  he  was  not  tbe  regularly  elected 
Judge  of  election  to  hold  the  November  elec- 
tion, 1907,  in  said  Mifflin  township.  That 
there  was  no  vacancy  in  the  office  of  judge 
of  election  In  Mifflin  township  on  the  morn- 
ing of  November  6,  1907;  A.  E.  Johnson,  the 
regularly  elected  Judge  of  election,  being 
present  at  the  time  of  oi)ening  the  polls  and 
demanding  his  right  to  participate  In  the  re- 
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celvlng,  counting,  and  return  of  the  rotes  cast 
at  said  polling  place.  (7)  That  the  election 
returns  from  Mifflin  township  for  said  elec- 
tion show  that  107  votes  were  cast  for  Wil- 
liam Krickbaum  for  associate  Judge  and  that 
39  votes  were  cast  for  George  M.  Hogbes  for 
associate  Judge. 

"On  the  part  of  the  respondent  It  Is  con- 
tended that  the  votes  of  Mifflin  township  can- 
not be  thrown  out:  (1)  Because  the  action 
of  Whitney  Hess  as  Judge  was  not  In  fraud  of 
the  rights  of  either  candidate;  neither  was 
bis  appointment  fraudulently  obtained;  nor 
did  bis  action,  or  the  action  of  the  board  In 
allowing  him  to  sit,  change,  alter,  or  even  ren- 
der uncertain  a  single  vote  cast  at  the  election. 
(2)  Because  Whitney  Hess,  holding  and  claim- 
ing to  hold  by  vl'ttue  of  a  valid  appointment 
at  the  June  primary  election,  was  acting  un- 
der color  of  title,  and  was  therefore,  as  re- 
spects third  persons,  the  de  facto  judge  of 
election,  and  bis  acts  as  such  are  binding  on 
the  contestant  and  respondent.  On  the  part 
of  the  contestant  it  is  contended  that,  be- 
cause the  election  In  Mifflin  township  was 
held  by  a  Judge  of  election  who  was  not  le- 
gally elected  or  legally  appointed,  the  re- 
turn of  votes  cast  at  the  poll  Is  illegal  and 
cannot  be  counted." 

After  conceding  that  the  Irregular  conduct 
upon  the  part  of  the  election  officers  Is  not  to 
be  allowed  to  defeat  the  expressed  will  of  the 
voters,  unless  there  be  fraud,  or  such  con- 
duct as  will  alter  or  render  uncertain  the 
result,  the  learned  Judge  of  the  court  below 
announced  bis  conclusion  that  Whitney  Hess 
was  not  de  facto  Judge  of  election,  acting 
under  color  of  title,  but  that  he  was  a  mere 
usurper,  and  he  therefore  rejected  all  the 
votes  cast  In  Mifflin  township.  How  be  could 
have  reached  this  conclusion  we  do  not  under- 
stand. It  is  directly  In  the  teeth  of,  and  Is 
entirely  unwarranted  by,  his  findings  of  fact; 
for  he  found  expressly  that  In  truth  and  In 
fact  Whitney  Hess  was  sworn  In  as  Judge  of 
election  by  one  of  the  Inspectors,  and  that  he 
then  proceeded  with  the  other  members  of  the 
board  to  conduct  the  election  and  receive  the 
votes,  and  counted  and  made  return  of  tbem. 
So  that  beyond  question  he  was  actually.  In 
fact  and  In  deed,  the  Judge  of  the  election. 
He  performed  the  duties  of  the  office  with  ap- 
parent right,  and  under  claim  and  color  of  an 
appointment,  even  though  it  be  granted  that 
he  was  acting  under  a  mistaken  authority. 
But  he  was  in  the  exact  sense  of  the  term 
an  officer  de  facto.  Now  the  validity  of  the 
acts  of  officers  of  election,  who  are  such  de 
facto  only,  so  far  as  they  effect  third  persons 
and  the  public.  Is  nowhere  questioned.  "The 
doctrine  that  whole  communities  of  electors 
may  be  disfranchised  for  the  time  being, 
and  a  mlnorlt?  candidate  forced  into  an  office, 
because  one  or  more  of  the  Judges  of  election 
have  not  been  duly  sworn,  or  were  not  duiy 
chosen,  or  do  not  possess  all  the  quallficatioDS 
requisite  for  the  office,  finds  no  support  In  the 


decisions  of  our  Judicial  tribunals."  McCrary 
on  Elections  (4th  Ed.)  1897,  f  251.  To  sus- 
tain this  statement,  the  author  cites  our  own 
case  of  Baird  v.  Bank  of  Washington,  11 
Serg.  ft  B.  411,  where  Justice  Gibson  said 
(page  414): .  '^he  question  does  not  d^;>end 
on  whether  the  appointment  is  void  or  only 
voidable,  or  whether  it  emanated  from  an 
authority  which  had  full  power  to  make  it, 
but  whether  the  officer  has  come  In  under 
color  of  right,  or  in  open  contempt  of  aU  right 
whatever.  King  v.  Lisle,  Andr.  Bep.  1C3. 
2  Stra.  1000.  This  distinction  runs  through 
all  the  cases.  •  •  •  This  principle  of  col- 
orable election  holds  not  only  In  regard  to  the 
right  of  electing,  but  also  of  being  elected.  \ 
person  indisputably  Ineligible  may  be  an  offi- 
cer de  facto  by  color  of  election.  Knight  v. 
Corporation  of  Wells,  Lutw.  156.  So,  evMi 
when  the  office  was  not  vacant,  but  there  was 
an  existing  officer  de  Jure  at  the  time. 
O'Brien  v.  Knlvan,  Cro.  Jac.  652 ;  Harris  v. 
Jays,  Cro.  EIlz.  699." 

And  In  Keyser  v.  McElssan,  2  Rawle,  139, 
the  case  oi  a  county  treasurer  appointed  by 
county  commissioners  who  had  failed  to  take 
the  oath  of  office,  Justice  Rogers  said  0[>age 
140):  "The  rule  which  governs  the  case  is 
that  the  commissioners  who  appointed  the 
treasurer  were  officers  de  facto,  since  they 
came  Into  their  office  by  color  of  title.  It 
Is  a  well-settled  principle  of  law  that  the  acts 
of  such  persons  are  valid  when  they  concern 
the  public  or  the  rights  of  third  persons  who 
have  an  Interest  in  the  act  done.  People  v. 
Collins,  7  Johns.  (N.  Y.)  540 ;  King  v.  Lisle, 
Andr.  Rep.  263.  And  this  rule  has  been 
adopted  to  prevent  a  failure  of  Justice.  •  •  • 
That  the  commissioners,  who  appointed  the 
treasurer,  were  officers  de  facto.  Is  certain, 
as  they  possessed  every  qualification  of  offi- 
cers de  Jure,  except  In  the  one  particular  that 
they  had  omitted  taking  the  oath  prescribed 
by  the  Constitution.  They  bad  at  least  color 
of  title.  It  Is  equally  clear  that  the  suit  was 
not  brought  for  their  individual  benefit,  but 
for  the  use  of  the  public."  In  State  t.  Gates. 
86  Wis.  634,  67  N.  W.  296,  38  Am.  St  Bep. 
912,  we  find  this  statement :  "Within  the  role 
that  a  de  facto  officer  Is  one  who  Is  In  posses- 
sion of  an  office  and  discharging  its  duties 
under  color  of  authority,  by  'color  of  author- 
ity' Is  meant  authority  derived  from  an  elec- 
tion or  appointment,  however  irregular  or 
Informal,  so  that  the  Incumbent  be  not  a  mere 
volunteer." 

In  the  present  case  Hess  was  duly  and 
properly  appointed  as  Judge  of  election  at  the 
preceding  election,  and  both  he  and  the  other 
officers  assumed  that  the  appointment  was 
good  for  >the  remainder  of  the  year,  and  under 
this  assumption  he  claimed  and  was  awarded 
by  the  other  election  officers  the  right  to  act 
as  Judge  at  the  election  in  dispute.  It  was  a 
mistake,  but  the  claim  and  Its  allowance 
were  enough  to  give  him  color  of  right  to 
the  office  and  to  prevent  him  from  being  con- 
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sidered  as  a  mere  usurper.  Certainly  the 
rights  of  the  voters  should  not  be  prejudiced 
by  any  such  Irregularity  as  this.  "It  may  be 
said  that  'color  of  right'  which  constitutes 
one  an  officer  de  facto  may  consist  in  an 
election  or  appointment,  or  In  holding  orer 
after  the  expiration  of  one's  term."  Hamlin 
y.  Kassafer,  }.5  Or.  456,  15  Fac.  778,  3  Am. 
St.  Rep.  176.  The  effect  to  be  given  to  such 
irregularities  Is  discussed  in  People  v.  Prew- 
ett,  124  Oal.  7,  56  Pac.  619,  where  It  was 
said  (pages  12,  18,  of  124  Cal..  iMge  621  of 
56  Pac):  "The  court  below  found  that  the 
persons  who  served  as  officers  of  the  election 
were  not  sworn  as  required  by  law,  and  the 
appellants  cite  those  provisions  of  the  polit- 
ical and  penal  codes  making  it  a  felony  to 
act  as  an  election  officer  without  having  been 
appointed  and  qualified  as  such.  But  these 
provisions,  while  Imposing  penalties  upon 
the  person  who  so  acts,  do  not  declare  the 
election  void  for  that  cause.  But  this  has 
been  directly  decided  in  Wtalpley  v.  McKune, 
12  Cal.  352  (and  in  other  cases  cited).  The 
principle  underlying  those  decisions  Is  that 
the  rights  of  the  voters  should  not  be  preju- 
diced by  the  errors  or  wrongful  acts  of  the 
officers  of  the  election,  unless  It  shall  appear 
that  a  fair  election  and  an  honest  count  were 
thereby  prevented." 

And  the  general  principle  governing  such 
a  condition  as  is  here  presented  Is  thus  sum- 
med up  in  15  Cyc.  316:  "It  Is  the  duty  of 
the  court  to  sustain  an  election  authorized 
by  law  If  °lt  has  been  so  conducted  as  to  give 
a  free  and  fair  expression  of  the  pc^ular 
will,  and  the  actual  result  thereof  is  clearly 
ascertained;  for  elections  should  never  be 
held  void  unless  they  are  clearly  illegal.  In 
the  absfflice  of  fraud,  mere  irregularities  in 
the  conduct  of  an  election,  where  it  does  not 
appear  that  the  result  was  affected  either 
by  the  rejection  of  legal  votes  or  the  recep- 
tion of  illegal  ones,  will  not  justify  the  re- 
jection of  the  whole  vote  of  the  precinct,  al- 
thongh  the  circumstances  may  be  such  as  to 
subject  the  officers  to  punishment"  And 
in  Wheelock's  Election,  82  Pa.  297,  In  an 
opini<m  approved  by  this  court,  it  was  said: 
"When  the  application  of  technical  rules  and 
a  strict  construction  of  the  acts  of  the  of- 
ficers, tn  preparing  the  election  papers  and 
conducting  an  election,  would  tend  to  de- 
feat the  will  of  the  people  and  change  the 
result  of  an  election  for  an  important  office, 
they  should  not  be  applied,  and  all  reason- 
able Intendments  should  be  made  in  favor  of 
tlie  legality  of  their  proceedings." 

In  the  present  case  the  requirements  as  to 
time  and  place  of  holding  the  election  were 
entirely  fulfilled,  and  there  Is  no  finding  that 
any  fraudulent  or  wrongful  vote  was  offered 
or  accepted.  Nor  is  there  even  a  hint  of 
any  confusion  or  carelessness  in  the  conduct 
of  the  election.  The  record  and  the  undis- 
puted facts  show  nothing  Irregular,  except 
the  fact  that  Whitney  Bess  acted  as  judge  of 


the  election  under  the  mistaken  Idea  that 
bis  appointment  la  place  of  the  regularly 
elected  judge  was  good  for  the  current  year, 
instead  of  being  good,  as  it  was,  merely  for 
the  preceding  election.  But  this  mistake  did 
not  in  any  way  result  In  obstructing  the  com- 
plete expression  of  the  will  of  the  voters 
or  the  production  of  satisfactory  evidence 
thereof.  Under  all  the  authorities  the  ir- 
regularity was  not,  therefore,  sufficient  to 
avoid  the  election,  or  Justify  the  rejection  of 
the  entire  poll  of  the  votes  cast  In  the  dis- 
trict 

We  think  it  Is  clear  that  the  Judge  of  the 
court  below  erred  in  his  conclusion  that 
Whitney  Hess  was  not  de  facto  an  officer, 
and  in  his  further  conclusion  that,  as  a  con- 
sequence, all  the  votes  cast  at  the  election 
in  question  in  Mifflin  township  must  be  re- 
jected. The  facts  as  set  forth  by  him,  and 
for  the  purpose  of  this  inquiry  made  part  of 
the  record,  show  no  basis  for  such  action; 
and  they  do,  on  the  contrary,  clearly  show 
that  Whitney  Hess  was  de  facto  Judge  of 
election,  acting  under  color  ot  title.  The 
first  assignment  is  sustained. 

The  decree  of  the  court  below  Is  reversed, 
and  it  is  adjudged  and  decreed  that  upon' 
the  finding  of  facts  which  appear  upon  the 
record  In  this  case,  William  Krlckbaum  re- 
ceived a  majority  of  the  legal  votes  cast  for 
associate  judge,  and  was  elected  to  said  of- 
fice on  November  6,  1907. 

(221  Pa.  S4S) 

HICKE5Y  ▼.  CALDWELL  «t  al. 

(Supreme  Court  of  Pennsylvania.    May  25, 1908.) 

Ml&STEB  AKD  Sebvant— Injury  to  Skbvast—  , 
NiGUGENCE  of  Vice  Pbircipai.. 

Where  tlie  owners  of  a  foundry  delegate  the 
absolute  control  thereof  to  a  workman  with 
power  to  employ  and  discbarge  the  men,  such 
workman  becomes  a  vice  principal,  and  for  his 
negligence  whereby  another  workman  is  injured 
such  owners  are  liable. 

Appeal  from  Court  of  Common  Pleas,  Mo 
Kean  County. 

Action  by  Martin  Hickey  against  B.  R. 
Caldwell  and  R.  R.  <3aldwell.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  BLKIN,  and  STEWART,  JJ. 

John  O.  Johnson,  W.  B.  Burdick,  and  M.   / 
L.  Willis,  for  appellants.  J.  P.  Mullln.  for  ap- 
pellee. 

MESTREZAT,  J.  The  defendant  partner- 
ship is  engaged  in  the  foundry  and  machine 
business  In  Bradford  City,  this  state.  The 
plaintiff  was  employed  as  a  laborer  in  the 
foundry.  A  mold  had  been  made  for  a  cast- 
ing weighing  about  10  tons,  and,  while  the 
plaintiff  was  assisting  in  x>ouring  the  molten 
metal  into  the  mold,  an  explosion  occurred 
which  threw  some  of  the  metal  on  the  plain- 
tiff, resulting  in  serious  injury  to  him.  The 
molds  are  made  of  damp  sand,  and  must  be 
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dried  and  baked  before  they  can  be  used  witb 
safetT.  On  tbe  occasion  of  the  accident  to  the 
plaintiff,  the  explosion  occurred  by  reason 
of  the  molten  metal  having  been  poured  Into 
the  mold  before  it  was  properly  dried.  It 
apijeared  from  the  evidence  that  neither  of 
the  partners  Is  a  practical  molder,  or  ever 
had  any  practical  experience  In  tbe  molding 
business.  The  firm  employed  one  Anthony 
Knapp,  a  molder,  who  had  supervision  of  tbe 
foundry,  subject  to  the  directions  of  E.  R. 
Caldwell,  who  had  general  charge  of  the  de- 
fendant's business.  E.  R.  Caldwell  had  dele- 
gated to  Knapp  his  authority  within  certain 
limits.  Knapp  employed  and  discharged  men, 
he  directed  the  molds  to  be  made,  and  It  was 
his  duty  to  look  after  them  and  see  that  they 
were  correctly  made  and  In  safe  condition 
before  they  were  used.  In  other  words,  he 
bad  general  supervision  over  the  construction 
and  use  of  the  molds.  Some  of  the  witnesses 
testified  that  Knapp  apparently  had  full  con- 
trol of  the  foundry.  The  Oaldwells,  having 
no  practical  knowledge  of  the  business,  neces- 
sarily left  the  management  of  the  foundry 
business  to  Knapp.  The  mold  which  explod- 
ed and  caused  the  plaintiff's  Injuries  was 
constructed  by  Nicholas  Zims  and  another 
molder  with  the  assistance  of  two  helpers. 
They  began  the  work  on  Monday  or  Tues- 
day, and  finished  It  on  the  following  Fri- 
day, when  they  put  a  gas  fire  in  it  to  dry  It. 
It  seems  from  the  testimony  that  it  requires 
at  least  two  days  to  dry  the  mold  before  it  Is 
fit  or  safe  for  use.  On  Saturday  morning, 
the  day  after  the  completion  of  the  mold, 
Zims  examined  It,  and  Informed  Knapp  that 
"It  Is  mud,  not  fit  to  cast."  Zims  told  Knapp 
that  the  mold  was  not  fit  to  put  water  In,  let 
alone  iron.  He  also  called  a  helper,  and  by 
the  use  of  a  rod  they  showed  Knapp  that 
the  mold  was  wet  and  was  not  In  a  suitable 
condition  to  receive  molten  metal.  Knapp, 
however,  insisted  upon  making  the  casting. 
He  said  they  must  cast,  as  they  needed  the 
space,  and  directed  Zims  to  proceed  with  the 
work.  Zims  replied :  "If  we  must,  we  will ; 
but  It  Is  a  very  dangerous  proposition."  In 
attempting  to  make  tbe  casting,  the  explo- 
sion occurred  by  reason  of  the  mold  not 
having  been  sufflclently  dried  and  baked. 
The  learned  trial  Judge  submitted  the  case 
to  tbe  Jury.  He  Instructed  them  that  It  was 
the  duty  of  the  firm  to  furnish  the  em- 
ployes, including  the  plaintiff,  a  suitable  and 
properly  dried  and  baked  mold  for  the  re- 
ception of  the  iron;  that,  if  the  defendant 
firm  delegated  to  Knapp  the  authority  to  con- 
struct the  mold,  to  determine  when  it  was 
suitable  to  receive  the  metal,  and  the  defend- 
ant exercised  personally  no  authority  over 
It,  then  Knapp  would  be  a  vice  principal; 
and.  If  Knapp  neglected  to  furnish  a  proper 
mold  and  his  negligence  in  failing  to  do  so 
resulted  in  the  plaintiff's  Injuries,  the  plain- 
tiff was  entitled  to  recover  In  the  case.  The 
learned  Judge  left  to  the  Jury  to  determine 
whether  the  mold   ftunished  on  the  occa- 


sion of  the  accident  was  In  proper  and  suit- 
able condition  for  use,  and  whether  JSnapp 
was  a  vice  principal  exercising  the  authority 
of  the  defendant  in  the  construction  of  the 
mold.  By  the  verdict  tbe  Jury  has  found 
that  the  mold  was  not  suitable,  and  that  its 
construction  was  under  the  supervision  of 
Knapp,  who  was  at  the  time  the  vice  prin- 
cipal of  the  defendant 

The  assignments  of  error  raise  but  s. 
single  question ;  and  that  is,'  whether  under 
all  the  evidence  In  the  case  the  plaintiff  was 
entitled  to  recover.  The  case  was  clearly 
for  the  Jury,  and  was  properly  submitted  by 
the  learned  Judge.  It  was  unquestionably 
the  duty  of  the  defendants  to  furnish  reason- 
ably safe  Instmmentalltles  or  appliances  for 
their  employes  to  perform  the  service  for 
tvhich  they  were  employed.  In  making  the 
casting  the  mold  was  an  instrumentality  or 
appliance  with  which  the  work  was  to  l>e 
done  by  the  plaintiff  and  the  other  em- 
ployes. The  duty  to  furnish  tbls  ai^Ilance 
rested  upon  the  defendant  It  was  a  per- 
sonal obligation,  and  required  the  defend- 
ant to  provide  a  suitable  and  reasonably 
safe  mold.  The  plaintiff  did  not  assist  In 
making  the  mold,  nor  was  It  his  duty  to  see 
that  tbe  mold  was  safe  or  in  a  fit  condition 
for  use.  When  he  was  directed  by  his  em- 
ployer to  assist  in  making  tbe  casting,  he 
had  a  right  to  assume  that  the  mold  was  in 
a  safe  condition.  He  had  no  knowledge  to 
the  contrary.  He  did  not  know  and  had  no 
reason  to  believe  that  it  was  wet  and  unfit 
for  use.  It  was  delivered  to  the'  plaintiff 
and  the  other  employes,  and  they  were  to 
use  it  In  making  tbe  casting,  and  they  could 
rely  on  it  being  baked  and  in  a  suitable  con- 
dition. Under  the  evidence  in  the  case,  the 
Jury  were  fully  Justified  In  finding  that 
Knapp  was  a  vice  principal.  He  had  entire 
charge  of  this  part  of  the  work  of  the  de- 
foidant  Ann.  This  was  necessarily  so,  be- 
cause the  partners  themselves  were  not  prac- 
tical molders  nor  had  they  any  experience 
In  the  business.  While  one  of  the  partners 
had  general  supervision  over  the  oitlre 
work,  yet  Knapp  bad  the  authority  to  make 
the  molds,  to  supervise  the  making  of  the 
castings,  and  to  direct  the  employes  about 
the  work;  in  a  word,  he  bad  the  absointe 
control  and  management  of  the  fonndry  and 
of  the  employes  engaged  in  constructing  the 
molds  and  in  making  the  castings.  As  tes- 
tified by  E.  R.  Caldwell,  one  of  the  partners, 
he  had  general  sn^rvislon  over  the  defend- 
ant's fonndry  and  machine  business,  and  he 
delegated  to  Knapp  his  authority  within 
certain  limits;  and  those  limits  Included  the 
management  and  control  of  the  foundry  de- 
partment of  the  defendant's  business. 

That  Knapp  was  negligent  in  the  perform- 
ance of  his  duties,  and  that  such  negligence 
resulted  in  the  plalntifTs  injuries,  there  cat^ 
be  no  doubt  This  clearly  appears  from  tbe 
plaintiff's  evidence,  and  the  defendant  intro- 
duced no   testimony  to  contradict  It     On 
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Saturday  morning,  the  day  of  the  accident, 
the  mold  was  wet  and  wholly  unfit  for  use. 
Knapp  was  advised  of  this  fact,  and  he  did 
not  then  nor  did  he  on  the  trial  of  the  cause 
deny  that  the  mold  was  In  an  unfit  and  dan- 
gerous condition  when  he  ordered  the  cast- 
ing to  be  made.  Knapp  Insisted  on  making 
the  casting,  and  assigned  as  a  reason  that  It 
must  be  made  because  they  needed  the  room. 
As  testified  by  Zims :  "It  was  Just  a  case  of 
too  much  hurry,  up.  If  we  had  fired  It  an- 
other day  and  night,  and  waited  to  cast  It 
Sunday,  there  would  have  been  no  trial  to- 
day." With  a  knowledge  of  the  unsafe  and 
dangerous  condition  of  the  mold,  it  was  neg- 
ligence on  the  part  of  the  defendant  by  its 
vice  principal  to  direct  the  casting  to  be 
made;  and  the  responsibility  for  the  n^U- 
gence  of  the  vice  principal  must  rest  upon 
the  defendant. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 

<221  Pa.  S70) 

MARSHALL  v.  TOVFZ. 

(Supreme  Court  of  Pennsylvania.    May  25, 
1908.) 

Estoppel — Silence — Acquiescence. 

Where  land  Is  purchased  with  partnership 
funds,  but  title  is  taken  in  the  name  of  one 
partner,  and  on  his  death  his  widow  sells  the 
proi>ert7  with  the  knowledge  of  the  surviving 
partner  and  withoat  any  objection  by  him,  and 
the  purchaser  Improves  the  property,  the  sur- 
viving partner  is  thereafter  estopped  to  deny  his 
title. 

[Bid.  Note.— For  casM  in  point,  see  Cent.  Dig. 
vol.  10,  Estoppel,  <f  264-275.] 

Appeal  from  Court  of  C<niim<«i  Pleas, 
Fayette  County. 

Action  by  Oeorge  O.  Marshall  against 
David  C.  Foltz.  Judgment  for  defendant, 
and  plaintiff  appeals.    AArmed. 

The  following  Is  the  opinion  of  Umbel,  J., 
In  the  court  below: 

"In  1872  Edmund  C.  Pechln  purchased 
two  pieces  of  land,  known  as  the  'Bunker* 
and  'Allen'  tracts,  situate  In  Dunbar  town- 
ship, Fayette  county,  Pa.,  and  for  personal 
reasons  took  title  In  the  name  of  Arthur 
W.  Bliss.  Some  time  in  the  70'8,  the  exact 
date  of  the  formation  of  which  does  not  ap- 
pear, a  partnership  was  formed  between 
Arthur  W.  Bliss  and  George  C.  Marshall, 
under  the  firm  name  of  Bliss  &  Marshall, 
and,  with  a  legal  interruption  or  two,  seems 
to  have  continued  for  one  purpose  or  another 
until  the  death  of  Mr.  Bliss  in  August,  1903. 
In  1S81  Bliss  &  Marshall  purchased  the 
Bunker  and  Allen  tracts  from  Edmund  0. 
Pechln,  and  paid  for  them  out  of  the  firm 
funds.  As  above  noted,  the  title  was  standing 
in  the  name  of  Arthur  W.  Bliss,  and  at  the 
time  of  the  purchase  by  Bliss  &  Marshall 
so  change  was  made  In  that  regard,  and  It 
was  allowed  to  continue  so,  subject  to  sales 
and  conveyances  made,  until  the  death  of 
Mr.  BUssL    Between  the  date  of  the  purchase 


by  Bliss  &  Marshall  and  the  death  of  Mr. 
Bliss  a  considerable  portion  of  said  land 
was  sold  In  small  lots,  the  deed  In  all  cases 
being  made  by  Arthur  W.  Bliss  and  wife, 
and  It  would  seem  that  most  of  the  negotia- 
tions in  that  respect  were  conducted  by  Mr. 
Bliss.  The  management  of  the  said  land, 
so  far  as  use  and  rent  are  concerned,  seems 
to  have  been  participated  in  Jointly,  and  it 
was  known  generally  in  the  community  as 
the  'Bliss  &  Marshall  land.'  On  one  part 
of  the  said  land  the  firm  of  Bliss  &  MarshsJl 
for  several  years  operated  a  fire  brick  works, 
which  they  sold  to  John  Palmer,  and,  while 
the  deed  was  made  by  Arthur  W.  Bliss  and 
wife,  the  mortgage  for  the  balance  of  the 
purchase  money  was  taken  in  the  name  of 
Arthur  W.  Bliss  and  George  C.  Marshall, 
mortgagees. 

"There  Is  little  or  no  direct  testimony 
on  the  point  as  to  what  disposition  was  made 
of  the  proceeds  of  the  sales  made  in  the  life- 
time of  Mr.  Bliss,  yet  we  think,  under  the 
circumstances,  the  presumption  is  almost 
overwhelming  that  he  shared  them  with  his 
partner  or  accounted  for  them  to  the  firm 
of  Bliss  &  Marshall.  In  1892  George  C.  Mar- 
shall made  an  assignment  for  the  benefit  of 
his  creditors  to  Jos.  H.  Kerr.  In  the  deed 
Of  assignment  he  mentions  and  brlefiy  de- 
scribes three  separate  tracts  of  land  of  which 
he  was,  or  claimed  to  be,  the  owner  or  part 
owner,  but  makes  no  mention  whatever  of 
the  tract  In  question,  nor  of  any  Interest 
therein  other  than  what  might  be  Inferred 
from  the  general  clause  after  the  specific 
description  In  the  deed,  as  follows,  viz:  'And 
also  the  goods,  chattels,  and  effects,  and  prop- 
erty of  every  kind,  feal,  personal,  and  mixed, 
of  the  said  George  C.  Marshall.'  From  the 
record  of  the  proceedings  In  re  the  assigned 
estate  of  George  C.  Marshall,  at  No.  2,  June 
term,  1892,  Insolvent  docket,  it  appears  that 
considerable  time  elapsed  after  the  assign- 
ment was  made  before  anything  was  done 
toward  settling  the  estate  by  the  assignee, 
and  then  he  moved  only  after  a  rule  bad 
been  Issued  and  served  on  him  and  the  as- 
signor to  show  cause  why  he  should  not  be 
removed  and  a  suitable  person  appointed  In 
his  place.  February  8,  1896,  more  than  four 
years  after  his  appointment  the  assignee 
filed  his  first  and  final  account,  showing  a 
balance  in  his  hands  of  $360.50  for  distribu- 
tion among  creditors,  with  claims,  as  proven 
before  the  auditor,  amounting  to  $31,610. 
Something  over  one-half  of  the  said  amount 
was  reduced  to  Judgments,  which  were  com- 
promised and  satisfied  of  record  In  January, 
1900.  There  never  has  been  any  reconvey- 
ance from  the  assignee  to  Mr.  Marshall,  and, 
so  far  as  the  record  is  concerned,  his  In- 
terest in  the  land  in  question  stands  just  as 
it  did  immediately  after  the  execution  and 
delivery  of  the  deed  of  assignment  January 
29,  1892,  recorded  In  Deed  Book  109,  page 
413. 

"The  defendant  offered  in  evidence  the  tec- 
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opd  of  all  the  deeds  executed  by  Arthur  W. 
Bliss  and  wife  to  the  various  purchasers  for 
lots  and  parts  of  this  land,  and  sold  before 
the  -death  of  Mr.  Bliss,  an  examination  of 
which  discloses  that  between  the  date  of  the 
said  assignment  in  January,  1892,  and  the 
date  of  the  compromise  and  satisfaction  of 
the  said  judgments  In  the  early  part  of  1900, 
there  were  sold  a  number  of  these  lots,  and 
deeds  executed,  delivered,  and  recorded,  one- 
half  the  proceeds  of  which  sales  was  doubt- 
less distributed  to,  received  and  used  by  Mr. 
Marshall,  as  there  is  no  account  of  It  in  the 
Insolvent  proceedings,  even  of  the  proceeds  of 
sales  made  between  the  date  of  the  assign- 
ment and  the  date  of  filing  the  assignee's 
first  and  final  account  The  insolvent's  one- 
half  above  referred  to,  as  set  forth  in  the 
deeds,  amounted  to  several  times  as  much 
as  was  reported  and  accounted  for  by  the 
assignee  for  distribution.  After  the  death  of 
Mr.  Bliss  It  was  found  that  Bliss  &  Mar- 
shall were  somewhat  involved  and  owed  con- 
siderable. Mrs.  Lida  Bliss,  -as  executrix  of 
Arthur  W.  Bliss,  deceased,  was  desirous  of 
discharging  the  Bliss  &  Marshall  obligations. 
While  she  had  no  personal  knowledge  regard- 
ing the  ownership  of  the  land  In  question, 
yet  after  bearing  Mr.  Marshall's  statement 
and  claim  she  was  willing,  notwithstanding 
by  the  record  her  husband  appeared  to  be 
the  sole  owner,  to  recognize  Mr.  Marshall 
as  half  owner  to  the  extent  of  allowing  him 
to  share  in  the  proceeds,  or  that  the  proceeds 
realized  from  the  sale  of  the  said  land  be 
applied  to  the  payment  of  Bliss  &  Marshall 
debts,  for  which  it  was  conceded  Mr.  Marshall 
was  jointly  liable  with  Mr.  Bliss. 

"Mrs.  Bliss,  as  executrix  aforesaid,  pro- 
ceeded to  make  sale  of  this  land  for  the  pur- 
pose of  paying  debts  and  apply  the  pro- 
ceeds to  obligations  of  Bliss  &  Marshall. 
She  presented  her  petition  to  the  orphans' 
court  of  Fayette  county,  at  No.  70,  September 
term,  1904,  setting  forth,  regarding  this  land, 
inter  alia,  as  follows,  viz.:  'These  two  tracts 
of  land  were  purchased  by  Arthur  W.  Bliss 
and  George  C.  Marshall,  formerly  partners 
as  Bliss  &  Marshall,  and  for  convenience 
the  title  was  taken  in  the  name  of  Arthur 
W.  Bliss,  and  had  not  been  changed  at  the 
time  of  bis  death.  They  were  subsequently 
subdivided  and  platted  into  lots,  as  shown 
by  a  partial  plan  thereof  recorded  in  Plan 
Book,  vol.  1,  page  22,  and  various  lots  have 
from  time  to  time  been  sold  and  the  money 
divided  between  said  partners,  as  will  appear 
by  sundry  conveyances  of  recprd  in  the  office 
of  the  recorder  of  deeds.  Subject  to  the 
payments  of  the  debts  of  said  partnership 
and  the  adjustment  of  the  equities  between 
said  partners,  the  said  George  O.  Marshall 
is,  therefore,  entitled  to  the  one-half  of  the 
proceeds  arising  from  the  sale  of  the  re- 
mainder of  Bald  tracts.'  Under  such  proceed- 
ings several  parts  were  sold,  and  deeds  made 
and  recorded;  the  purchasers  taking  posses- 
sion and  making  improvements.     Disposing 


of  the  property  In  this  way  was  attended 
with  more  or  less  trouble,  to  avoid  as  much 
as  possible  of  which,  Mrs.  Bliss,  at  No.  78, 
March  term,  1906,  and  by  deed  dated  March 
27,  1906,  and  recorded  March  28,  1906,  In 
Deed  Book  255,  page  445,  secured  title  in 
her  own  name  to  the  whole  balance,  and 
thereafter  made  sales  and  deeds  direct,  ac- 
counting, however,  for  the  proceeds  to  the 
credit  of  Bliss  &  Marshall.  After  the  death 
of  Mr.  Bliss,  Mrs.  Bliss,  either  as  executrix 
or  in  her  own  individual  capacity,  after  se- 
curing title  In  ber  own  name,  made  certain 
sales. 

"David  O.  Foltz — the  defendant  berehi — 
subsequently  became  the  sole  owner,  and  In 
October,  1906,  began  the  erection  of  a  brick 
works  thereon,  and  expended  a  consideralile 
sum  of  money  In  that  connection.  Further, 
soon  after  the  sale  to  Foltz  &  McFarland 
in  May,  1906,  Mrs.  Bliss  had  prepared  and 
sent  to  Mr.  Marshall  a  statement  of  receipts 
and  expenditures  in  connection  with  these 
various  sales,  offering  that  he  share  in  tite 
proceeds  and  showing  the  balance  due  blm. 
He  does  not  appear  to  have  made  any  objec- 
tion to  any  of  the  sales,  nor  to  anything  else 
that  was  done,  nor  to  have  taken  any  account 
of  the  said  notice  and  statement,  but  main- 
tained, so  far  as  these  matters  are  concerned, 
absolute  silence,  and  did  not  move  in  any 
particular  until  ruled  In  the  early  part  of 
1907  to  do  so  under  the  act  of  1893.  All 
this,  too,  notwithstanding  discussion  regard- 
ing Mr.  Marshall's  claim  to  part  of  the  title 
to  this  land  was  started  between  represoita- 
tlves  of  the  Bliss  estate  and  Mr.  Marshall 
soon  after  tbe  death  of  Mr.  Bliss.  In  the 
face  of  which  we  think  It  would  be  Idle  to 
argue  that  Mr.  Marshall  did  not  have  knowl- 
edge of  what  was  being  done.  He  is  certainly 
competent  to  testify  regarding  matters  that 
have  occurred  since  the  death  of  Mr.  Bliss, 
and  he  does  not  say  but  that  he  was  fully 
advised  and  apprised,  and  as  a  matter  of 
fact  we  find  and  conclude  that  the  manner  of 
handling  this  land  was  with  Mr.  Marshall's 
knowledge  and  consent  (implied,  if  not  ex- 
pressed). 

"In  their  discussions  and  efforts  to  adjust 
their  respective  claims  regarding  this  land, 
it  seems  to  have  been  conceded  that  from 
the  date  of  the  purchase  from  Pechin  they 
(Bliss  &  Marshall)  had  been  joint  owners 
and  each  entitled  to  one-half  the  proceeds 
from  sales  made;  Mrs.  Bliss  insisting,  how- 
ever, that,  in  consequence  of  title  standing 
in  Mr.  Bliss'  name  and  he  always  having 
made  the  sales  or  conveyances,  the  same 
practice  should  continue,  and  especially  so 
in  view  of  what  she  considered  Mr.  Mar- 
shall's extravagant  ideas  as  to  the  value  of 
the  said  land,  feartng  that  if  be  liad  to  be 
consulted  no  sales  could  be  made.  The  Bliss 
estate  offered  to  sell  its  interest  to  Mr.  Mar- 
shall for  about  one-third  of  what  he  indicated 
as  his  opinion  of  its  value.  Tbe  testimony 
Shows  clearly  that  he  was  fully  advised  tn 
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this  regard,  and,  as  expressed  by  his  counsel, 
*lt  was  the  rock  on  which  they  split'  In  their 
efforts  to  compromise.  Mrs.  Bliss  disposed 
of  this,  and  In  several  separate  parts  as 
above  set  forth,  for  the  total  sum  of  $10,188.- 
75,  which  no  one  now  seems  to  question  as 
not  having  been  considered  at  that  time  a 
good,  Just,  fair,  and  ample  price  for  It ;  and 
we  find  as  a  fact  that  It  was  a  good  and 
sufficient  price. 

"While  a  number  of  interesting  and  im- 
portant legal  questions  were  suggested  and 
discussed  on  the  argument  of  this  case,  no 
specific  requests  were  submitted  and  filed, 
and  we  are  of  opinion  that  the  controlling 
question  is  the  following,  viz.:  Has  Mr.  Mar- 
shall's silence  and  conduct  In  this  matter 
been  of  such  character  as  to  estop  him  and 
prevent  judgment  in  his  favor  in  this  action? 
In  Logan  v.  Gardner,  136  Pa.  588,  20  Atl. 
€25,  20  Am.  St  Rep.  939,  our  present  Chief 
Justice  says:  The  doctrine  of  estoppel  in 
pals  has  been  very  much  extended  in  modern 
times,  particularly  In  Pennsylvania,  where 
equitable  principles  are  applied  In  actions  at 
law.  The  cases  are  very  numerous,  but  It  Is 
not  necessary  to  refer  to.  more  than  a  few 
of  them.  In  Woods  v.  Wilson,  37  Pa.  379, 
the  subject  was  discussed  by  Chief  Justice 
Thompson,  and  It  was  held  that  silence,  In 
Ignorance  of  one's  own  right  or  of  another's 
expenditures,  will  not  estop,  but  that  silence 
with  knowledge  is  evidence  from  which  a 
jnry  may  find  an  estoppel.  See,  also.  Hill 
T.  Epley,  31  Pa.  331,  and  MIranvilie  v.  Sll- 
verthom,  48  Pa.  147.  These  decisions  rest 
on  the  ground  that  the  circumstances  were 
such  as  to  raise  a  duty  to  speak,  and  that 
failure  to  do  so  Is  either  a  fraud  or  would 
work  such  an  Injury  as  would  be  equivalent 
to  a  fraud,  If  the  party  should  not  be  estop- 
ped. On  the  other  hand,  it  was  held,  as  early 
as  Buchanan  v.  Moore,  13  Serg.  &  B.  304, 
15  Am.  Dec.  601,  and  Boblnson  v.  Justice,  2 
Pen.  &  W.  19,  21  Am.  Dec.  407,  that  positive 
acts  of  encouragement  or  which  help  to  mis- 
lead, will  raise  an  estoppel,  without  any 
fraud,  and  irrespective  of  the  party's  knowl- 
edge of  his  own  rights,  and,  as  was  pointed 
ont  by  Chief  Justice  Olbson,  this  result  rests 
on  a  dUTerent  principle — that  of  two  Innocent 
parties  the  one  who  occasioned  the  loss  must 
bear  it.  See,  also,  Chapman  v.  Chapman,  59 
Pa.  214,  Miller's  Appeal,  84  Pa.  391,  and 
Putnam  v.  Tyler,  117  Pa.  570,  12  Atl.  43. 
The  distinction,  therefore,  betweoi  the  cases 
where  acts  or  declarations  of  encouragement. 
are  necessary  to  create  an  estoppel  and  those 
where  mere  silence  or  acquiescence  wUl  be 
sufficient  is  one  of  principle,  and  each  case 
as  it  arises  must  be  assigned  to  one  or  the 
other  class,  according  to  its  circumstances, 
the  chief  of  which  Is  knowledge  or  Ignor- 
ance of  the  party's  own  rights  and  the  other's 
actions.  Encouragement  is  neccessary  where 
the  party  is  Ignorant ;  but  knowledge  creates 
the  duty  to  speak,  and,  where  that  exists, 
silence  is  enough  to  estop.' 


"A  party  who  stands  by  and  sees  a  bona 
fide  purchaser  maldng  a  valuable  Improve- 
ment upon  the  land  In  the  neighborhood  of 
which  the  former  has  resided  for  nearly  20 
years,  without  giving  notice  of  an  equitable 
title  in  himself,  wUl  be  estopped  from  sub- 
sequently asserting  the  same.  Silence  will 
postpone  a  title  when  one,  knowing  his  own 
right,  should  speak  ont  One  led  by  such 
title  Ignorantly  and  Innocently  to  rest  on  bis 
title,  believing  It  secure,  and  to  expoid  mon- 
ey and  make  improvements  without  timely 
warning,  will  be  protected  by  estoppel.  Red- 
mond V.  Saving  Fund  &  Loan  Ass'n,  194  Pa. 
643,  45  Atl.  422,  75  Am.  St  Rep.  714.  SUence 
works  estoppel  when  it  has  misled  another 
to  his  Injury.  Railroad  Co.  v.  Dubois,  79  U. 
S.  47,  20  Ia  Ed.  265;  Hill  v.  Epley,  31  Pa. 
831;  Beaupland  v.  McKeen,  28  Pa.  124,  70 
Am.  Dec.  115.  The  acts  of  a  party  done  In 
ignorance  of  his  rights  will  operate  as  an  es- 
toppel, when  others  have  acquired  rights  on 
the  faith  of  them.  Newman  v.  Edwards,  34 
Pa.  32;  Duncan's  Appeal,  43  Pa.  67;  MU- 
ler's  Appeal,  84  Pa.  391 ;  Woodward  v.  Tud- 
or, 'SI  Pa.  382;  Putnam  v.  Tyler,  117  Pa. 
570,  12  Atl.  43. 

"When  the  acts  relied  on  are  positive  In 
their  character,  or  the  sUence  so  suggestive 
in  its  nature  that,  coupled  with  the  fact  of 
knowledge  within  the  mind  of  him  who  in 
honesty  and  fair  dealing  ought  to  speak  out, 
it  becomes  a  fraud  on  the  part  of  him  who 
could  speak,  then  it  Is  sufficient  to  estop  such 
person  thereafter  from  making  claim  to  the 
subject-matter  regarding  which  such  acts 
were  performed  or  the  silence  maintained. 
An  examination  Into  the  facts  of  the  cases 
where  estoppel  has  been  grounded  on  silence 
will  disclose  that  the  silence  was  In  relation 
to  facts  the  Injured  party  must  learn  through 
and  by  him  who  held  it  within  his  breast 
and  failed  to  reveal  it  If  both  parties  have 
equal,  means  of  ascertaining  the  facts,  silence 
upon  such  matters  and  under  such  circum- 
stances cannot  t>e  held  to  be  a  fraud.  In 
this  case  we  are  of  opinion  'that  the  circum- 
stances were  such  as  to  raise  a  duty  to 
speak.'  Mr.  Marshall  was  in  full  possession 
of  all  the  facts  and  knew  what  was  going  on. 
He  possessed  knowledge  regarding  this  mat- 
ter that  could  not  be  secured  from  any,  how- 
soever extensive,  examination  of  the  record, 
and  after  the  death  of  Mr.  Bliss  there  seems 
to  have  been  no  other  source  from  which 
such  information  could  be  secured  than  from 
him. 

"An  examination  of  all  the  deeds  from  the 
one  whereby  Pechin  secured  title  to  the  Foltz 
deed  does  not  reveal  a  word  Indicating  that 
George  C.  Marshall  had  any  Interest  whatso- 
ever In  the  title  to  the  said  land.  The  only 
deed  of  record  bearing  on  the  question — ^the 
deed  of  assignment  of  Jos.  H.  Kerr  in  Jan- 
uary, 1892 — would  almost  warrant  the  pre- 
sumption that  he  did  not  have  any  Interest 
In  the  title  to  the  land  in  question.  We  are 
not  prepared  to  hold  that  the  ex  parte  state- 
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ment  in  the  above  quotation  from  the  peti- 
tion at  No.  70,  March  term,  1904,  mujer  the 
facts  In  this  case,  la  sufficient  to  excuse  Mr. 
Marshall  for  folding  Us  hands,  and  sitting  by 
In  silence,  and  permitting  all  to  be  done 
that  was  done,  without  a  word  of  objection 
or  protest  on  his  part  We  therefore  con- 
clude that,  under  the  circumstances,  it  was 
Mr.  Marshall's  duty,  if  not  satisfied  with 
what  was  being  done,  to  speak  out,  not  only 
for  his  own  rights,  but  for  the  protection  of 
Innocent  third  persons,  who  were  purchas- 
ing lots  and  making  improvements  thereon, 
and  who  could  have  no  other  source  of  defi- 
nite Information  than  through  him.  His  fail- 
ure in  that  regard,  we  think,  brings  him 
within  the  rule,  as  above  expressed,  that 
'when  silence  is  so  suggestive  that,  coupled 
with  the  fact  of  knowledge  within  the  mind 
of  him  who  In  honesty  and  fair  dealing  ought 
to  speak  out,  it  becomes  a  fraud  on  the  part 
of  him  who  should  speak,  then  it  is  sufficient 
to  estop.'  Mr.  Marshall's  silence  and  con- 
duct in  this  matter  have  been  of  such  char- 
acter as  to  estop  him  and  prevent  recovery 
In  tills  action. 

"Now,  August  1,  1807,  this  matter  came  on 
to  be  beard  and  was  argued,  and  now,  Aug- 
ust 21,  1907,  upon  and  after  due  considera- 
tion, and  for  the  reasons  set  forth  in  the 
foregoing  opinion,  it  is  ordered  and  dirk- 
ed that  judgment  be  entered  in  favor  of  the 
defendant,  with  costs  of  suit" 

Argued  before  FELL.  BROWN,  MESTRE- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

H.  L.  Robinson,  for  appellant.  D.  M.  Hert- 
cog  and  R.  M.  Carroll,  for  appellee. 

PER  CURIAM.  The  judgment  is  affirm- 
ed, on  the  findings  by  the  learned  judge  of 
the  common  pleas. 


(m  Pa:  G66) 

In  re  McCLURB'S  ESTATBL 

Appeal  of  HALL. 

(Supreme  Court  of  Pennsylvania.    May  SSi 
1908.) 

Wills— CoNSTBUcnoN—DivisEES. 

Testatrix  devised  her  estate  to  a  nephew,  if 
living  at  the  time  of  her  death,  and  also  an 
interest  which  she  bad  In  the  estate  of  her 
mother,  over  which  she  had  a  power  of  appoint- 
ment, if  her  nephew  survived  her.  A  subse- 
quent clause  provided  that  if  her  nephew  did 
not  survive  her,  or  if  be  died  before  testatrix's 
estate  was  fully  settled  and  before  the  proceeds 
thereof  were  paid  over  to  him,  then  all  her  es- 
tate and  her  right  to  devise  tlie  interest  in  her 
mother's  estate  should  be  given  and  inid  over 
to  the  first  cousins  of  testatrix,  named.  The 
nephew  died  shortly  after  the  death  ot  testa- 
trix, without  having  received  anything  under 
her  will.  Beld,  that  the  cousins  were  entitled 
iMtb  to  the  estate  of  tlie  testatrix  and  to  the 
interest  which  she  had  in  her  mother's  estate. 

Appeal  from  Orphans'  Oaurt,  Union  County. 

In  the  matter  of  the  estate  of  Elizabeth 
H.  McCInre.  From  the  decree  sustaining  ex- 
ceptions to  tlie  auditor's  report,  Nina  M.  Ball, 


administrator  of  Humes  Hall,  deceased,  ap- 
peals.   Affirmed. 

Auten,  J.,  specially  presiding,  flied  the  fol- 
lowing opinion: 

"After  making  a  number  of  specific  be- 
quests  the  will  of  Elizabeth  H.  McClure, 
deceased,  provides:  'As  to  the  rest,  residue 
and  remainder  of  my  estate,  whether  real, 
personal  or  mixed,  including  and  intended  to 
include  all  moneys,  rights  and  credits,  or  the 
proceeds  thereof,  shall  be  invested  by  my  ex- 
ecutrix hereinafter  named  for  the  sole  use 
and  benefit  of  my  said  daughter,  Caroline  H. 
McClnre,  during  the  term  of  her  natural 
life,  80  that  she,  my  said  daughter,  shall  re- 
ceive the  full  annual  interest,  proceeds  or  in- 
come arising  therefrom,  and  also  so  mnch 
of  the  said  principal  sum  as  may  be  neces- 
sary or  requisite  to  maintain  her,  my  said 
daughter,  in  as  comfortable  a  manner  and 
style  as  she  has  be^i  accustomed  to  live  hi 
during  my  life.  And  further,  I  do  direct 
that  my  said  daughter,  Caroline  H.,  shall 
have  full  power  to  dispose  of  by  will,  by  gift. 
or  tn  any  other  way  of  the  one-half  of  snch 
moneys,  credits,  or  rights  or  such  invest- 
ments into  which. they  may  have  been  con- 
verted at  the  time  of  her  death  or  prior 
thereto.'  The  testatrix  died  April  17,  1892. 
and  her  will  was  duly  probated  May  20,  ISSri: 
letters  testamentary  thereon  being  granted 
to  her  daughter,  tlie  said  Caroline  H.  Mc- 
Clure, executrix  therein  named.  At  the  date 
Of  her  death  the  residuary  estate  of  the  tes- 
tatrix consisted  of  a  single  item,  a  txmd  dat- 
ed October  11,  1878,  drawn  by  E.  C.  Humes, 
conditioned  for  the  payment  of  f  10,850.66, 
ai>on  which  there  was  due  April  17,  1892, 
including  interest,  the  sum  of  $11,170.76. 

"Accoimtant  contends  thaf  under  the  toms 
of  the  clause  of  the  will  quoted  Caroline  H. 
McClure  took  an  absolute  estate  in  the  one- 
half  of  the  residuary  of  the  estate  of  Eliia- 
beth  H.  McClure,  deceased.  The  auditor, 
however,  has  found  that  'Caroline  H.  M(^ 
dure,  by  the  ternui  of  the  will  of  Elizabeth 
H.  McClure,  as  executrix  thereof,  took  an  es- 
tate for  life  in  the  whole  of  the  "rest,  resi- 
due, and  remainder"  of  her  mother's  estate, 
with  the  right  to  receive  so  mucb  of  the 
said  principal  sum  as  may  be  necessary  or 
requisite  to  maintain  her  in  as  comfortable 
a  maimer  and  style  as  she  bad  .been  accns- 
tomed  to  live  in,  with  the  further  right  or 
power  to  dispose  of  by  will,  or  by  gift,  or  bt 
any  other  way,  the  one-half  of  such  money, 
credits,  or  rights  or  such  Investments  into 
which  they  may  have  been  converted  at  the 
time  of  her  death  or  prior  thereto.'  In  other 
words,  as  we  tmderstand  the  auditor,  he  has 
found  that  Caroline  H.  McClure  took  an  es- 
tate for  life  in  entire  residuary  of  her  moth- 
er's estate,  with  the  power  of  the  consump- 
tion and  power  of  appolntmoit  over  one-btlf 
of  said  'rest,  residue,  and  remainder.'  In  this 
concltislon  we  entirely  concur,  and  are  of 
opinion  that  the  authority  of  Tyson's  Estate. 
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191  Pa.  218,  48  Atl.  131,  fully  justifleB  this 
finding.  Caroline  H.  McClure  died  October 
24,  1904,  testate.  Her  will,  bearing  date  Sep- 
tember 1,  1904,  was  duly  probated  October 
27, 1904,  and  letters  testamentary  were  grant- 
ed to  HamUton  B.  Humes,  the  executor  there- 
in named,  who  Is  also  the  present  accountant 
By  her  will  It  Is,  Inter  alia,  thus  provided: 

"'Fifth. — I  do  direct  that  my  executor 
hereinafter  named  shall  sell  all  of  my  real 
estate  at  either  public  or  private  sale,  either 
as  a  whole  or  in  parts  as  In  his  judgment 
and  discretion  shall  be  for  the  best  interests 
ot  my  estate.  In  order  that  my  said  real  es- 
tate shall  not  be  hurriedly  or  hastily  sold  or 
ottered  for  sale,  I  do  hereby  direct  that  my 
said  executor  shall  not  be  required  to  close 
np  or  make  an  accounting  upon  my  estate  for 
the  term  of  five  (5)  years  from  the  time  of 
my  decease,  and  to  this  end  and  for  this 
purpose  I  do  direct  that  my  said  executor 
shall  not  l>e  required  to  sell  my  real  estate 
prior  to  a  period  of  four  (4)  years  and  six 
(6)  months  after  my  decease  if,  in  his  judg- 
ment and  the  exercise  of  his  discretion,  it 
may  appear  for  the  best  interests  of  my  es- 
tate to  thus  postpone  the  final  settlement 
thereof  and  for  the  due  and  proper  convey- 
ance of  my  real  estate  to  the  purchaser  and 
purchasers  thereof,  I  do  hereby  authorize 
and  empower  my  executor  to  make,  execute 
and  deliver  to  the  purchaser  or  purchasers 
of  said  real  estate  good  and  sufficient  deed  or 
deeds  therefor  in  fee  simple. 

"  'Sixth. — I  do  direct  that  all  of  my  notes, 
bonds,  stocks,  mortgages,  and  other  evidences 
of  money  due  or  belonging  to  me  be  disposed 
of  or  collected  by  my  said  executor  and  the 
same  converted  into  money  by  him  at  such 
time  or  times  as  he  may  deem  for  the  best 
interest  of  my  estate  within  the  period  above 
mentioned  and  the  proceeds  of  the  same  to- 
gether with  the  net  proceeds  of  my  veal  es- 
tate after  the  payment  by  my  executor  of  all 
debts,  expenses,  charges  and  commissions 
together  with  all  collateral  inheritance  and 
other  taxes,  bdng  first  deducted  therefrom 
to  be  paid  over  to  my  nephew  Humes  Hall 
If  he  shall  be  living  at  the  time  of  my  de- 
cease subject  to  all  of  the  provisions  and 
conditions  of  this  my  last  will  and  testa- 
ment. 

"  'Seventh. — ^I  do  give,  devise  and  bequeath 
onto  my  nephew,  Hnmes  Hall,  if  he  be  liv- 
ing at  the  time  of  my  decease,  all  of  the  In- 
terest In  the  estate  of  my  mother,  Elizabeth 
H.  McCIure,  deceased;  devised  and  bequeath- 
ed to  me  with  power  In  me  to  dispose  of  the 
same  either  by  will  or  gift,  being  one-half  of 
the  residuary  of  my  said  mother,  Elizabeth 
H.  Hcdure. 

•"Item. — ^I  do  further  direct  that  in  case 
my  nephew  Humes  Hall  shall  die  prior  to 
my  own  decease  or  in  case  he  shall  die  be- 
fore my  estate  is  fully  settled  up  by  my  ex- 
ecutor hereinafter  named  and  before  the 
proceeds  of  my  said  estate  shall  have  bem 


paid  over  to  my  nephew  Hnmes  Hall,  as  here- 
in provided,  then  and  in  that  case  I  do  di- 
rect that  all  of  my  estate  together  with"  all 
interest  in  and  the  right  to  devise,  give  or 
will  the  same  arising  in  and  through  the  will 
of  my  mother,  Elizabeth  H.  McCIure,  deceas- 
ed, which  shall  then  remain  in  the  custody 
of  my  executor  and  which  has  been  herela 
bequeathed  and  devised  to  my  nephew  Hiunes 
Hall  shall  be  given,  devised  and  bequeathed 
and  by  my  executors  paid  over  to  my  six 
first  cousins,  namely :  William  P.  Humes,  Mini 
Humes,  Maria  Humes  Rol)erts,  Caroline 
Humes  Gllmore,  Bachel  Humes  Allison  and 
Hamilton  B.  Humes,  share  and  share  alike, 
to  them,  their  heirs  and  assigns  forever.' 

"Thus Jit  appears  that  Caroline  H.  MoClure 
exercised  the  power  of  appointment  confer- 
red upon  her  under  the  terms  of  the  will 
of  Elizabeth  H.  McCIure,  deceased.  The  au- 
ditor has  found  that  'by  the  provisions  of  the 
will  of  Elizabeth  H.  McCIure,  and  the  exet^ 
cise  of  the  power  of  appointment  in  the  will 
of  Caroline  H.  McCIure  Immediately  upon 
the  death  of  the  latter,  Humes  Hall  took  a 
vested  estate  In  all  of  the  estate  or  Interest 
in  the  estate  of  Elizabeth  H.  McCIure,  de- 
ceased, over  which  Caroline  McCIure  had 
the  power  of  disposition  or  appointmrat, 
either  by  will,  gift,  or  otherwise,  being  the 
one-half  of  the  residuary  of  the  estate  of 
Elizabeth  H.  McCIure;  and  this  estate  was 
not  divested.'  To  our  mind  this  finding  rais- 
es the  most  important  point  for  determina- 
tion, and  to  It  the  learned  auditor  has  given 
careful  consideration,  and  has  cited  a  num- 
ber of  authorities  to  sustain  his  position. 
H-owever,  apart  from  the  enunciation  of 
rules  of  construction,  precedents  are  of  little 
value  in  contests  of  this  kind.  Mr.  Justice 
Sharswood  says  in  Provenchere's  Appeal,  67 
Pa.  468:  "There  are  nb  arbitrary  or  unbend- 
ing rules  In  the  construction  of  the  words  of 
a  will.  No  two  wins  are  In  all  respects 
alike.  Where,  Indeed,  the  same  precise  form 
of  expression  occurs  as  may  have  been  the 
subject  of  some  former  adjudication,  unaf- 
fected by  any  indication  of  a  different  inten- 
tion in  other  parts  of  the  instrument,  the 
courts,  with  a  view  to  certainty  and  stability 
of  titles,  will  follow  the  precedent  Counsel 
can  thus  be  enabled  to  advise  with  confi- 
dence. Nevertheless  the  cardinal  canon  still 
holds  good  that  the  intention  of  the  testator 
of  each  will  separately  is  to  be  gathered 
from  Its  own  four  comers.  Hence  almost 
every  general  rule  has  Its  recognized  special 
exceptions,  with  exceptions  to  such  excep- 
tions which  bring  us  back  to  the  general  rule 
again,  and  this  may  be  and  sometimes  has 
been  carried  even  further  In  the  vain  attempt 
to  generalize  and  classify  all  the  decisions 
upon  this  most  difficult  and  doubtful  sub- 
ject— ^the  ascertainment  of  the  intention  from 
the  words  of  a  man,  who  in  many  cases  had 
no  intention  at  all;  the  question  not  being 
present  in  his  mind  at  the  time  tiie  words 
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were  used.  These  remarks  are  particularly- 
applicable  to  the  controversies  which  have 
arisen  as  to  whether  future  legacies  give 
present  vested  or  contingent  Interests.' . 

In  ascertaining  whether  or  not  a  legacy  is 
contingent  or  vested,  and,  if  vested,  whether 
it  was  subsequently  divested,  the  cardinal 
rule  is  that  the  intention  of  the  testator 
must  govern,  if  legal,  and  that  this  intention 
must  be  gathered  from  the  four  corners  of 
the  will.  This  rule  is  familiar.  The  diffi- 
culty arises  in  its  application.  In  order  to 
give  proper  eftect  to  the  will  of  Caroline  H. 
McClure  we  are  to  endeavor  to  ascertain  her 
real  intentions  from  the  words  of  the  instm- 
ment,  and  not  blindly  follow  precedents, 
which  at  best  give  but  a  dim  side  light  upon 
the  question.  And  in  trying  to  discover  what 
she  really  means  from  the  language  she  em- 
ploys,  it  might  be  well  to  consider  her  will 
in  the  light  of  an  ordinary  letter  or  other 
written  communication.  What  does  she  say? 
She  directs  that,  in  order  that  her  real  es- 
tate shall  not  be  hurriedly  or  hastily  sold  or 
offered  for  sale,  her  executor  shall  not  be 
required  to  close  up  or  make  an  accounting 
upon  her  estate  for  the  term  of  five  years 
after  her  decease,  and  that  to  this  end  he 
shall  not  be  required  to  sell  her  real  estate 
prior  to  a  period  of  four  years  and  six 
months  after  her  death;  that  he  shall  dis- 
pose of  or  collect  and  convert  into  money 
her  notes,  bonds,  mortgages,  etc.,  at  such 
time  or  times  as  he  may  deem  to  the  best 
Interests  of  her  estate,  within  the  period 
above  mentioned,  and  pay  the  proceeds  of 
the  same  and  the  net  proceeds  of  all  her 
real  estate  over  to  her  nephew,  Humes  Hall, 
'If  he  shall  be  living  at  the  time  of  my  de- 
cease, subject  to  all  the  provisions  and  con- 
ditions of  this  my  last  will  and  testament' 
She  further  writes  that  she  bequeaths  to  her 
nephew,  Humes  Hall,  that  part  of  the  estate 
of  her  mother,  Elizabeth  H.  McClure,  de- 
ceased, over  which  she  had  the  power  of  ap- 
pointment, if  he  be  living  at  the  time  of  her 
decease.  If  Humes  Hall  had  been  living  at 
the  date  of  the  settlement  of  Caroline  H.  Mc- 
Clure's  estate,  the  question  we  are  now  dis- 
cussing could  not  have  arisen.  He  died, 
however,  about  four  months  subsequent  to 
the  date  of  the  death  of  Caroline  H.  McClure 
and  before  her  estate  was  settled. 

"In  a  subsequent  item  of  the  will  she 
writes  that  in  case  Humes  Hall  should  die 
prior  to  her  own  decease,  or  in  case  he  should 
die  before  her  estate  was  fully  settled  up  by 
her  executor,  and  before  the  proceeds  of  her 
estate  were  paid  over  to  Humes  Hall,  then 
all  of  her  estate,  together  with  all  the  Inter- 
est In  the  estate  of  her  mother,  Elizabeth  H. 
McClure,  over  which  she  had  a  power  of  ap- 
pointment, should  go  to  her  six  first  cousins 
above  named.  In  effect  she  says  to  her  exec- 
utor: 'If  Humes  Hall  shall  be  living  when 
my  estate  shall  have  been  settled  up,  he  shall 
receive  from  my  own  estate  the  legacy  con- 


tained in  clause  6  of  my  wIU  and  also  the 
residuary  part  of  my  mother's  estate  over 
which  I  have  a  power  of  appointment,  as 
declared  in  the  seventh  clause.  Ton  shall 
have  five  years  in  which  to  settle  my  estate 
and  make  an  account  thereof,  and  If  Humes 
Hall  shall  not  be  living  at  the  accomplish- 
ment of  that  event  within  the  time  prescribed 
he  shall  not  be  entitled  to  anything  which  I 
have  bequeathed  to  blm  In  the  sixth  and 
seventh  clauses,  but  you  shall  pay  the  same 
to  my  six  first  cousins.'  It  seems  to  us  that 
her  language  is  plain  and  is  susceptible  of 
only  one  meaning;  that  it  is  only  when  we 
place  a  strained  construction  upon  her  words 
as  the  result  of  an  effort  to  apply  precedents 
we  can  arrive  at  any  other  conclusion.  In 
Wengerd's  Estate,  143  Pa.  615,  22  AtL  860, 
13  L.  R.  A.  360,  the  Supreme  Court  say,  'the 
doctrine  of  this  state,  from  the  time  of  Cor- 
bin  V.  WUson,  2  Ashm.  178,  has  uniformly 
been  that  a  bequest  of  personal  property  re- 
lates to  the  time  of  the  testator's  death,  un- 
less a  contrary  Intent  la  clearly  indicated  hi 
the  will.  "If  any  immediate  l^acy  is  giv- 
en, without  specifying  a  time  for  payment 
and  is  given  over  In  case  the  legatee  dies 
before  it  becomes  payable,  the  word  'payable' 
can  only  have  reference  to  the  death  of  tba 
testator." '  Caroline  H.  McClure  fixes  a  defi- 
nite, determinate  period  at  whidi  Humes 
Hall  shall  receive  her  bounty,  provided  he  be 
then  living.  This  she  had  an  absolute  right 
to  do  under  the  power  of  appointment  confer- 
red by  her  mother.  We  have  no  right  to 
Impute  to  her  an  Intention  contrary  to  the 
one  expressed  in  plain  and  unequivocal  lan- 
guage. With  the  wisdom  or  unwisdom  of 
the  provisions  of  her  will  we  have  nothing  to 
do.  We  are  not  permitted  to  make  a  will  for 
her,  nor  to  depart  one  lota  from  her  plainly 
declared  intentions.  In  support  of  his  finding 
the  auditor  relies  largely  upon  Muller's  Es- 
tate, 19  Wkly.  Notes  Gas.  320,  and  Wengerd's 
Estate,  supra.  In  Muller's  Estate,  however, 
the  legacy  was  payable  immediately  upon 
the  death  of  the  testator,  and  in  Wengerd's 
Estate  the  provision  was  that,  'in  case  of  the 
death  of  any  of  said  children  of  my  son  Da- 
vid before  the  payment  to  them  of  theb:  said 
shares,  then  to  be  divided  betwerai  the  sur- 
vivors.' That  was  the  case  of  an  Immediate 
legacy  being  given  without  a  specific  time 
for  payment  Both  of  these  cases,  therefore, 
differ  materially  from  the  one  now  under 
consideration.  Caroline  H.  McClure  has  stat- 
ed a  fixed  time  for  payment,  to  wit,  when 
her  estate  shall  have  been  fully  settled. 

"Stress  is  laid  upon  the  fact  that  Caroline 
H.  McClure  had  no  debts  and  that  the  ac- 
countant being  one  of  the  six  first  cousins 
named,  profits  in  the  event  of  this  legacy  not 
going  to  Humes  Hall.  It  will  be  recollected, 
however,  that  Caroline  H.  McClure  had  an 
undivided  interest  at  least,  In  real  estate, 
and  that  She,  for  reasons  expressed  in  her 
will,  specified  a  time  within  which  the  execn- 
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tor  was  not  obliged  to  sell  her  real  estate. 
Surely,  therefore,  the  accountant  cannot  be 
charged  with  delay  to  the  disadvantage  of 
Humes  Hall,  when  the  death  of  the  latter 
followed  so  soon  that  of  Caroline  H.  Mc- 
Clure.  In  Raleigh's  Estate,  206  Pa.  451,  55 
Atl.  1119,  the  testator  was  largely  Indebted. 
Ills  will  provided  that  "upon  the  death  of  my 
■wife,  my  executors  shall  divide  my  entire 
estate  into  as  many  equal  portions  as  I  shall 
have  children  living  or  that  should  be  repre- 
sented by  lawful  heirs,  and  make  a  plain  and 
clear  statement  of  the  division,  describing 
the  properties  and  numbering  each  lot  or 
share,  and  have  them  of  as  near  equal  value 
as  possible,  then  make  the  distribution,'  etc 
He  died  January  10,  1882.  The  debts  were 
fully  paid  October  1,  1900.  James  Raleigh, 
a  son,  died  September  26,  1896,  leaving  a 
widow  and  one  child.  The  Supreme  Court 
says:  'In  the  present  case  there  was  no 
gift  of  any  part  of  the  testator's  estate  <ex- 
cept  legacies  of  |100  a  month  to  his  widow 
and  $25  a  month  to  each  of  his  children)  "un- 
til all  my  debts  shall  be  paid  and  business 
settled  up,  or,  as  he  puts  It  again,  "after  my 
business  is  closed  up  and  all  my  debts  paid." 
The  earliest  point  of  time,  therefore,  at 
which  it  could  possibly  be  held  that  the  lega- 
cy to  James  Raleigh  of  a  distributive  share  In 
the  estate  could  take  effect  would  be  the  date 
of  the  final  closing  of  business  and  payment 
of  testator's  debts.  This  date  was  October 
1,  1900.  But  James  Raleigh  died  September 
2G,  1896,  long  before  that  date.  Therefore 
no  interest  in  the  share  of  the  estate  be- 
queathed to  him  ever  became  vested  in  him.' 
The  language  here  used  to  fix  a  time  for  the 
payment  of  the  legacy  to  James  Raleigh  is  no 
more  definite  or  precise  than  that  employed 
by  Caroline  H.  McClure.  As  said  by  Judge 
Ashman  in  Shelmerdlne's  Estate,  16  Pa.  Dist 
R.  222 :  'The  law  favors  vested  interests,  but 
the  tendency  of  modem  cases  Is  to  escape 
from  purely  technical  rules  of  construction  in 
furtherance  of  vesting,  which  as  often  as  not 
defeat  the  actual  intention  of  a  testator.'  It 
should  be  remembered,  too,  that  Humes  Hall 
was  the  nephew  of  Caroline  H.  McClure,  and 
therefore  the  presumption  that  the  legacy 
was  intended  to  be  vested  applies  with  far 
less  force  than  would  one  given  to  a  child 
or  grandchild,  by  a  testator. 

"We  are  of  opinion  that  the  legacies  de- 
vised to  Humes  Hall  under  the  seventh  clause 
of  the  will  of  Caroline  H.  McClure,  deceased, 
should  go  to  the  six  first  cousins,  William  P. 
Humes,  Mira  Humes,  Maria  Humes  Roberts, 
Caroline  Humes  Gilmore,  Rachel  Humes  Al- 
lison, and  Hamilton  B.  Humes,  under  the 
subsequent  'Item'  of  her  will,  and  that  the 
same  should  be  awarded  to  them  in  the  dis- 
tribution of  the  estate  of  Elizabeth  H.  Mc- 
Clure, deceased;  the  power  to  make  such 
distribution  being  fully  justified  by  the  au- 
thorities cited  on  that  point  by  the  learned 
auditor.  If  we  are  wrong  in  our  view  as  to 
the  proper  legatees,  then  the  'Item'  follow- 


ing the  seventh  clause  of  Caroline  H.  Mc- 
Clure's  will  was  wholly  unnecessary,  as  welt 
as  meaningless,  and  its  presence  can  only  be 
accounted  for  on  the  theory  expressed  by 
Mr.  Justice  Sharswood  In  Provenchere's  Ap- 
peal, 67  Pa.  463,  that  it  is  a  case  where  the 
testatrix  had  no  intention  at  all.  All  excep- 
tions not  sustained  by  this  opinion  are  dis- 
missed. 

"The  report  is  referred  back  to  the  audi- 
tor, with  direction  to  award  distribution  in 
accordance  with  this  opinion." 

Argued  before  FELL,  BROWN.  MESTBB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

John  O.  Johnson,  William  R.  Follmer,  and 
T.  K.  Van  Dyke,  for  appellants.  John  O. 
Reading  and  Alfred  Hayes,  for  appellees. 

MESTREZAT,  J.  We  need  not  determine 
whether  Caroline  McClure  took  an  absolute 
estate,  or  a  life  estate  with  a  general  power 
of  appointment.  In  the  one-half  of  the  residu- 
ary estate  of  Elizabeth  H.  McClure  which 
is  the  subject  of  this  controversy.  If,  as  the 
coiurt  below  held,  Caroline  H.  McClure  took 
an  estate  for  life  with  the  power  of  consump- 
tion and  power  of  apiMintment  over  the  one- 
half  of  the  residue  of  her  mother's  estate, 
that  one-half  of  the  estate,  by  virtue  of  the 
exercise  of  the  power  of  appointment,  became 
vested  in  and  was  distributable  to  the  six 
first  cousins  of  Caroline  H.  McClure,  and 
was  properly  awarded  to  them  by  the  court 
below.  The  learned  judge  has  fully  vindicated 
his  conclusions  in  the  opinion  disposing  of 
the  exceptions  filed  to  the  report  of  the  audi- 
tor. As  in  the  interpretation  of  all  wills,  the 
intention  of  the  testator  tn  his  case  must  be 
ascertained  from  the  entire  instrument,  and, 
when  ascertained,  must  be  carried  into  ef- 
fect Mo  canons  of  interpretation  need  l>e  in- 
voked here  to  determine  the  Intuition  of  the 
testatrix.  The  Intention  of  Carolkie  H.  Mc- 
Clure In  disposing  of  the  interest  or  estate 
given  her  by  her  mother  and  over  which  this 
controversy  arises  is  perfectly  dear  from  the 
language  she  has  used. 

Elizabeth  H.  McClure,  by  her  will,  directed 
that  the  prcoeeds  of  the  residue  of  her  es- 
tate should  be  invested  by  her  executrix  for 
the  sole  use  and  lienefit  of  her  daughter, 
Caroline  H.  McClure,  during  the  latter's  life- 
time, BO  that  her  daughter  should  receive 
the  annual  Interest  arising  therefrom,  and 
.  also  BO  much  of  the  principal  as  might  be 
necessary  or  requisite  to  maintain  her  daugh- 
ter, and  then  provided  as  follows:  "And  fur- 
ther I  do  direct  that  my  said  daughter,  Caro- 
line H.,  shall  have  full  power  to  dispose  of 
by  will,  by  gift,  or  In  any  other  way  of  the 
one-half  of  such  moneys,  credits  or  rights 
or  such  Investments  into  which  they  may 
have  been  converted  at  the  time  of  her  death 
or  prior  thereto."  The  remaining  one-half 
of  her  residuary  estate  she  directed  to  be 
divided  among  her  grandchildren.  Caroline 
H.  McClure  was  appointed  executrix  of  her 
mother's  estate.    At  the  date  of  the  death 
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of  Elizabeth  H.  McClure,  her  residuary  es- 
tate consisted  of  a  single  Item,  a  bond  con- 
ditioned for  the  payment  of  |lO,860.56.  One- 
half  of  that  sum  is  the  money  now  In  con- 
troversy. 

Caroline  H.  McCIure  Is  dead,  and  by  her 
will  disposed  of  the  estate  given  her  by  her 
mother.  In  the  sixth  clause  of  her  will  she 
directs  that  the  proceeds  of  her  Botes,  etc., 
after  the  payment  of  her  debts,  collateral 
Inheritance  and  other  taxes,  shall  "be  paid 
over  to  my  nephew  Humes  Hall  if  he  shall 
be  living  at  the  time  of  my  decease  subject 
to  all  of  the  provisions  and  conditions  of 
this  my  last  will  and  testament"  In  the 
seventh  clause  of  the  will  she  gives  to  her 
nephew,  Humes  Hall,  "If  be  be  living  at 
the  time  of  my  decease,  all  of  the  interest 
in  the  estate  of  my  mother  Elizabeth  H. 
McClure,  deceased,  devised  and  bequeathed 
to  me  with  power  in  me  to  dispose  of  the 
same  either  by  will  or  gift,  being  the  one-half 
of  the  residuary  of  my  said  mother  Eliza- 
beth H.  McClure."  Immediately  following 
the  seventh  clause  of  the  will,  she  provides 
— ^In  a  clause  she  designates  "Item"— "that 
in  case  by  nephew  Humes  Hall  shall  die 
prior  to  my  own  decease  or  in  case  he  shall 
die  before  my  estate  is  fully  settled  up  by  my 
executor  hereinafter  named  and  before  the  pro- 
ceeds of  my  said  estate  shall  have  been  paid 
over  to  my  nephew  Humes  Hall,  as  herein 
provided,  then  and  iu  that  case  I  do  direct 
that  all  of  my  estate  together  with  all  in- 
terest in  and  a  right  to  devise,  will  or  give 
the  same  arising  in  or  through  the  will  of 
my  mother,  Elizabeth  H.  McClure,  deceased, 
which  shall  then  remain  in  the  custody  of 
my  executor  and  which  has  been  herein  be- 
queathed and  devised  to  n^  nephew  Humes 
Hall  shall  be  given,  devised  and  bequeathed 
and  by  my  executor  paid  over  to  my  six 
first  cousins  '  (naming  them). 

In  ascertaining  the  Intention  of  Caroline  H. 
McClure  as  to  the  disposition  of  the  estate 
which  she  received  from  her  mother,  her 
whole  will  must  be  considered.  In  the  sixth 
clause  it  will  be  observed  that  the  piroceeds 
of  her  notes,  etc.,  go  to  her  nephew,  Humes 
Hall,  if  he  be  living  at  the  time  of  the  tee- 
tatrix's  decease,  "subject  to  all  of  the  provi- 
sions and  conditions  of  this  my  last  will  and 
testament."  In  the  following  (or  seventh) 
clause  the  estate  she  had  received  from  her 
mother  was  given  to  the  same  nephew  "if- 
he  be  living  at  the  time  of  my  decease." 
Both  of  these  dauses,  however,  are  followed 
by  "Item,"  which  is  subsequent  to  and  con- 
trols both  of  the  clauses  immediately  preced- 
ing It  In  "Item"  the  testatrix  changes  the 
time  of  the  vesting  In  her  nephew  of  both 
her  own  estate  and  the  estate  she  received 
from  her  mother.  By  clauses  6  and  7  of  her 
will  Humes  Hall  is  to  hare  the  estate  she 
owned  in  her  own  right  and  the  estate  she 
received  from  her  mother  with  power  of 
appointment,  If  he  be  living  at  the  death  of 


the  testatrix.  By  "Item,"  however,  the  es- 
tates given  him  Immediately  preceding  did 
not  vest  in  him  If  he  died  prior  to  the  de- 
cease of  the  testatrix,  or  before  her  estate 
was  fully  settled  up  by  the  executor  and  the 
proceeds  bad  been  paid  to  him.  Hnmas 
Hall  died  within  a  few  months  after  Cnro- 
line  H.  McClure's  death,  without  having  re- 
ceived anything  under  the  latter's  will.  This 
provision  of  the  will  was  not  simply  a  post- 
ponement of  the  payment  of  the  proceeds  of 
Caroline  H.  McClure's  estate,  or  of  the  es- 
tate she  had  received  from  her  mother,  bnt 
It  was  a  postponement  of  the  vesting  of  both 
estates.  In  other  words,  in  the  language  of 
the  cases,  the  time  of  enjoyment  by  the  lega- 
tee of  the  bequest  was  annexed  to  the  gift, 
and  not  to  the  payment  of  it  Humes  Hall 
took  no  Interest  or  estate  imder  the  will  of 
Caroline  H.  McClure  unless  he  was  living 
when  the  estate  was  "fully  settled  up"  by 
the"  executor  and  the  proceeds  were  paid 
over.  If  the  executor  had  paid  over  any 
part  of  the  estate  to  Humes  Hall  prior  to 
the  time  It  was  "fully  settled  up,"  it  would 
not  have  been  a  good  paym^it  and  the  ex- 
ecutor would  have  been  subject  to  a  sar- 
charge  at  the  instance  of  the  six  first  cousins. 
Of  this  we  think  there  can  be  no  doubt  If 
the  language  of  the  will  Is  to  have  its  ordina- 
ry meaning,  the  date  of  the  vesting  of  the 
estate  in  Humes  Hall  is  left  in  no  doubt, 
and  any  payment  of  any  part  of  the  estate 
to  him  prior  to  the  date  of  Its  vesting  would 
have  been  wholly  unauthorized,  and  a  devas- 
tavit for  which  the  executor  would  have  been 
responsible. 

There  is  no  merit  In  the  suggestion  or  ar- 
gument that  "Item"  does  not  cover  or  in- 
clude that  part  of  Caroline  McClure's  estate 
which  she  received  from  her  mother.  It  In- 
cludes both  her  own  estate  and  the  estate 
she  received  from  her  mother,  and  over 
which  she  was  given  a  general  power  of  ap- 
pointment In  case  her  nephew,  Humes 
Hall,  died  prior  to  the  settlement  of  the  es- 
tate, it  is  then  provided  in  "Item"  that  "all 
of  my  estate  together  with  all  Inteirest  In 
and  the  right  to  devise,  will  or  give  the  same 
arising  in  or  through  the  will  of  my  mother, 
Elizabeth  H.  McClure,  deceased,  which  shall 
then  remain  in  the  custody  of  my  executor 
and  which  has  been  herein  bequeathed  and 
devised  to  my  nephew  Homes  HaU  shall  be 
given,  devised  and  bequeathed,"  etc.  It  will 
thus  be  observed  that  there  is  no  foundation 
whatever  for  the  contention  that  this  danse 
of  the  will  did  not  dispose  of  the  estate  which 
Caroline  H.  McClure  received  from  her  moth- 
er. It  does  so  in  terms,  and  is  clearly  an  es- 
erclse  of  the  power  conferred  upon  the  testa* 
trix  by  her  mother. 

The  learned  Judge  of  the  orphans*  court 
has  so  fully  discussed  this  toanch  of  the 
case  that  nothing  more  need  be  said  here. 
The  other  asslgnm^ats  are  without  merit 

The  decree  is  alflrmed. 
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JOHN  MUOBiNT  ft  SON  t.  GOOK. 

<Supreme  Court  ot  Rhode  Island.    Oct  6, 1008.) 

Aa>PBAi.  ARD  E^oB— Bnx  or  Bxckptxonb— 
Failttbe  to  Fiu:  in  Tihb— Ettkot. 

The  bill  of  exceptions,  not  filed  within  the 
time  fixed  for  filing  bill  of  exceptions,  tran> 
■cript  of  eTJdeece,  etc.,  will,  on  motion,  be  di's- 
unisaed  on  that  ground. 

Bzceptlona  from  Superior  Court,  Provl- 
dence  and  Bristol  Conntiea. 

Action  by  John  Nugent  &  Son  agalnat  8am- 
ael  P.  Cook.  From  the  yerdlct,  the  party 
aggrieved  brings  exceptions.  Cause  remitted, 
•with  directions  to  enter  jud^nent  on  verdict. 

Argued  before  DUBOIS,  BLODGBTT, 
JOBNSON,  and  PABKHURST,  JJ. 

John  J.  Heffeman  and  James  H.  Rlckard, 
Jr.,  for  plaintiff.  Erwln  J.  France,  for  de- 
fendant 

PEJB  CURIAM.  The  fact  Is  undisputed 
tbat  the  time  for  filing  bill  of  exceptions, 
transcript  of  evidence,  etc.,  was  September  6, 
190S,  and  that  they  were  not  filed  until  Sep- 
tember 10,  1908.  Therefore  the  law  In  that 
respect  was  not  complied  with,  and  the  mo- 
tion to  dismiss  the  bill  of  exceptions  for  that 
reason  must  be  granted. 

The  other  considerations  brought  to  the  at- 
tention of  the  court  are  without  merit 

The  bill  of  exceptions  is  dismissed,  and  the 
cause  is  remitted  to  the  superior  court  "with 
direction  to  enter  Judgment  upon  the  verdict 


<221  Fa.  6S8) 

COMMONWEALTH  v.  FISHER. 
<Siq»eme  Court  of  Pennsylvania.    May  25, 1908.) 

1.  CuuiNAi.  Law— PxocKDtTBi. 

The  court  on  trial  of  a  criminal  case  la  not 
at  liberty  to  disregard  established  rules  of  proce- 
dure, or  settled  rules  of  evidence,  or  the  consti- 
tutional rights  of  the  parties. 

2.  WrrwBSSES— HusBAWD  AWD  Wim— CoNn- 

D2NTIAI..'COMIinitI0An0KB. 

When  a  prisoner  charged  with  murder  dic- 
tates letters  to  his  wife,  which  are  duly  mailed  to 
her  and  delivered  by  her  to  the  district  attorney, 
such  letters  are  inadmissible  in  evidence,  as  per- 
mitting the  wife  to  testify  against  her  husband, 
in  violation  of  his  statutory  rights. 
Mitchell,  C.  J.,  and  Potter,  J.,  dissenting. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Northumberland  County. 

Henry  Fisher  was  convicted  of  murder,  and 
appeals.    Reversed. 

At  the  trial  the  district  attorney  offered 
two  letters  dictated  by  the  prisoner  when  in 
Jail  to  two  other  prisoners,  addressed  to  his 
wife,  and  duly  mailed  to  her. 

Mr.  X  A.  Welsh :  "This  oSer  was  objected 
to:  (1)  For  the  reason  thst  they  were  not 
written  by  the  defendant,  and  tbat  the  de- 
fendant did  not  know  what  was  in  the  let- 
ters ;  that  they  were  written  by  a  person  and 
mailed  to  his  wife.  (2)  For  the  reason  that 
the  letter  dated  December  21, 1906,  Is  a  letter 
70;* — 55 


from  Fisher  to  bis  wife,  and  that  It  Is  a  con> 
fldentlal  and  privileged  communication  sent 
to  Mrs.  Fisher  and  received  b^  ber,  and  con- 
fidential commimlcatlons  between  husband 
and  wife  canAot  be  received  in  evidence  at 
this  time.  (3)  The  letter  dated  January  25> 
1907,  is  also  objected  to  because  it  Is  a  letter 
addressed  to  Mrs.  Fisher,  and,  as  we  under- 
stand, was  received  by  her,  and  is  also  a  con- 
fidential and  privileged  communication  be- 
tween husband  and  wife.  (4)  The  statement 
made  to  the  district  attorney  Is  also  objected 
to  because  it  was  written  by  Elmer  Fams- 
worth,  a  prisoner  In  the  Jail,  wh(>  is  convict- 
ed  of  felony,  and  has  been  sentenced  and  tala 
term  has  not  expired,  and  he  is  therefore  an 
Incompetent  witness  to  give  testimony  in  any 
ease.  The  witness  Wllvert  has  also  been  con- 
victed of  a  felony,  and  la  incompetent  to  giva 
testimony  in  the  case.    •    •   •  •• 

Mr.  Sfalpman:  "We  <atet  the  statements 
and  the  letter  In  evidence  (1)  for  the  purpose 
of  showing  that  the  defendant  was  upon  the 
scene  of  the  crime  at  the  time  it  was  com- 
mitted as  partlceps  crtmlnis;  (2)  for  the 
purpose  of  showing  the  Instrument,  witli 
which  the  death  was  caused ;  (8)  for  the  prn^ 
I)ose  of  showing  the  time  of  death;  (4)  for 
the  purpose  of  showing  that  the  murder  was 
willful,  deliberate^  and  premeditated;  (5)  for 
tlie  purpose  of  showing  a  motive  for  tha 
crime." 

Mr.  J.  A.  Welsh:  "We  rwew  our  obJe» 
tlons." 

The  Court:  "(1)  The  act  of  May  23,  1887 
(P.  L.  168),  makes  competent  persona  under 
trial  and  conviction  for  offenses  or  crimes 
other  than  perjury  or  subornation  of  per- 
jury. This  disposes  of  the  objections  on  tbat 
ground.  (2)  The  letters  to  the  wife  may  or 
may  not  have  been  delivered  to  her.  Assum- 
ing that  they  were,  she  is  not  called  upon  to 
testify  against  Iilm.  The  contents  of  tha 
letters  are  not  the  testimony  of  the  wife,  bat 
are  the  statements  of  the  defendant  himaelC. 
*  *  *  The  objections  are  overruled,  evi- 
dence admitted,  and  bill  sealed  for  the, de- 
fendant" 

The  letters  were  as  follows: 

"Sunbury,   Pa.,  December  21,   1908. 

"Mrs.  Ella  Fisher,  Shamokin,  Pa.— My  Dear 
Wife:  I  Just  received  yonr  letter  to-night 
Ton  don't  need  say  that  you  don't  know  any« 
tiling  about  this  case  for  you  are  not  as  in- 
nocmt,  as  you  say  you  are.  Ton  know  yoo 
tried  your  best  to  get  the  woman  out  of  the 
way  long  ago  for  the  little  she  had.  It  is 
your  fault  that  I  am  here  for  putting  my 
shirt  and  ttie  carpet  in  the  place  yon  did. 
I  am  sorry  I  did  not  tell  tiie  truth  right  away 
when  it  happened,  and  then  yon  would  be 
here  too.  Ton  are  no  woman,  or  you  would 
not  have  laid  around  with  another  man  the 
way  you  did  in  Shenandoah.  Yon  ask  me  to 
sign  off  but  there  la  no  signing  on  my  part 
and  the  signing  you  will  get  is  down  here  in 
JaiL    It  you  would  luve  been  aqy  kind  of 
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a  woman  you  would  have  been  down  before 
I  gave  you  money  enough.  I  have  been  very 
sick  and  tbat  Is  all  I  have  to  say. 

"[Signed]  Henry  Flshar." 

Letter  of  January  25, 1007,  as  follows : 
"Snnbury,  Pa.,  January  25,  1907. 

"My  Dear  Wife:  I  now  pencil  this  letter 
to  let  yon  know  that  I  hope  you  will  stick  to 
me  through  this  position  that  I  am  now  held 
in.  The  shirt  I  bad  on  that  Sunday  night 
I  was  intoxicated,  I  also  had  on  to  work 
Monday  and  Tuesday,  but  the  day  of  the 
murder  I  did  not  have  the  shirt  on  for  you 
took  the  sh^t  from  my  back  yourself.  Tou 
know  I  was  bleeding  at  the  nose  and  mouth 
the  Sunday  night  I  was  out  late  under  the 
influence  of  liquor.  Xon  also  know  It  was 
you  and  I  that  went  in  the  house  together 
and  found  she  bad  been  murdered,  so  if  yon 
swear  otherwise  you  will  be  convicting  your- 
self as  well  as  me  and  you  know  as  well  as 
I  that  if  you  send  me  to  the  death  trap  you 
would  regret  it  as  long  as  there  Is  life  in 
yoxur  body.  And  that  knife  I  had,  you  know 
that  Mrs.  Klinger  gave  it  to  me  the  first  Sun- 
day we  were  there  and  also  gave  you  a  small 
knife.'  Xou  also  know  that  time  I  talked 
about  things  and  turn  right  around  and  say 
I  did  not  say  It  Ton  also  know  I  have  been 
tbat  way  for  about  two  years  and  I  am  not 
accountable  for  many  things  I  have  said 
within  that  time.  I  write  you  these  lines  so 
as  to  let  you  know  Just  bow  things  stand  and 
that  I  want  to  subpoena  you  as  a  witness  on 
my  side.  Tou  also  know  that  some  one  could 
have  went  into  the  house  and  took  that  shirt 
out  of  the  closet  along  with  the  keys  the  law- 
yers said  they  found  there.  And  the  blood 
on  my  trousers,  that  was  found,  I  spilled 
on  them  the  night  I  emptied  the  water  after 
they  washed  her  off.  So  now  I  hope  yon  will 
stick  to  me  as  a  wife  should  through  this 
awful  charge  against  me.  You  remember  yon 
took  that  shirt  off  the  Sunday  night  I  came 
home  drunk  for  you  said  you  would  not  sleep 
with  me  if  I  kept  It  on  and  you  asked  me 
where  I  was  and  I  told  you  I  was  too  drunk 
to  find  my  way  home,  and  that  I  fell  down 
over  the  bank,  in  the  crick,  and  that  is  the 
way  I  got  the  blood  on  the  shirt,  and  you 
remember  you  also  washed  me  off  after  I  got 
home.  And  you  know  we  also  got  along  with 
the  woman  and  never  had  any  fights  or  cross 
words  with  each  other.  Now  please  come 
down  as  soon  as  you  can,  the  quicker  the  bet- 
ter for  both  you  and  I.  Ton  can  get  In  to 
see  me  at  any  time  during  the  week.  From 
your  husband. 

"[Signed]  Henry  Fisher, 

"39  N.  Second  St.,  Sunbury,  Pa." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTEEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  A.  Welsh,  John  I.  Welsh,  and  C.  K.  Mor- 
ganroth,  for  appellant  D.  W.  Shlpman,  A. 
K.  Deibler,  Dist  Atty.,  and  H.  W.  Cummings, 
for  the  Commonwealth. 


ELKIN,  J.  It  has  been  said  in  several 
of  our  cases  that  courts  will  not  be  astute 
to  sustain  technical  assignments  of  error  in 
homicide  cases  where  from  a  consideration 
of  the  whole  record  tt  appears  no  substantial 
Injustice  was  done  defendant  and  that  a  fair 
trial  on  the  merits  has  been  accorded  bim. 
This  must  not  be  understood  to  mean,  bow- 
ever,  that  courts  are  at  liberty  to  disregard 
established  rules  of  procedure,  or  settled  rules 
of  evidence,  or  the  constitutional  and  stat- 
utory rights  of  parties,  in  the  trial  of  such 
cases.  It  may  be,  under  existing  conditions, 
and  in  view  of  our  present  state  of  society, 
there  should  be  some  relaxation  of  the  old  rig- 
Id  rules  of  the  common  law,  applicable  to 
the  trial  of  such  cases,  which  grew  out  of  an 
order  of  things  at  a  time  when  the  lawmak- 
ing bodies  made  petty  offenses  felonies  and 
the  common  everyday  practices  of  the  people 
misdemeanors.  Indeed,  we  are  inclined  to 
think  there  should  be  less  insistence  on  tedi- 
nlcallties  and  more  stress  put  upon  a  coarse 
of  procedure  intended  to  develop  the  merits. 
In  olden  times  heavy  burdens  were  placed  on 
the  people,  who  required  all  the  safeguards 
the  court  could  give  in  the  trial  of  criminal 
cases,  in  order  that  some  protection  should  be 
afforded  those  charged  with  crime.  Condi- 
tions have  changed.  The  number  of  felonies 
has  been  reduced  to  the  minimum.  The  bur- 
den in  a  general  sense  has  shifted  and  now 
rests  very  heavily  on  the  commonwealth, 
which  is  still  practically  bound  by  old  rules 
intended  for  other  purposes  and  growing  out 
of  different  conditions.  Our  criminal  classes 
at  the  present  time  are  very  leniently  and 
humanely  dealt  with,  and  the  wisdom  of 
safeguarding  their  trials  with  all  the  refine- 
ments and  technicalities  of  the  common-law 
procedure  may  be  questioned.  It  is  well  to 
remember  that  he  who  takes  the  life  of  anoth- 
er with  intent  to  do  so  has  offended  against 
the  laws  of  God  and  man,  and  a  proper  re- 
gard for  the  rights  of  society  requires  that 
conviction  and  punishment  should  surely  fol- 
low. It  is  not  the  purpose  of  the  law  to 
make  it  easy  for  a  person  guilty  of  a  brutal 
murder  to  escape  the  penalty  of  bis  crime, 
but  on  the  other  hand,  a  person  so  charged 
must  be  convicted,  if  at  all,  according  to  the 
law  of  the  land. 

The  fourth  assignmeht  complains  that  the 
learned  trial  Judge  erred  in  overruling  the 
objection  and  admitting  in  evidence  two  let- 
ters written  by  fellow  prisoners  at  the  dicta- 
tion and  by  the  request  of  defendant  to  his 
wife.  The  admission  of  the  letters  was  ob- 
jected to  on  the  ground  of  being  confidential 
and  privileged  communications  l>etween  hus- 
band and  wife.  It  is  argued  that  this  in  ef- 
fect was  the  giving  of  testimony  by  the  wife 
against  the  husband,  which  in  our  state  ^B 
forbidden  by  statute.  We  have  concluded  that 
this  assignment  must  be  sustained.  The  let- 
ters were  produced  at  the  trial  by  the  district 
attorney,  representing  the  commonwealth,  and 
were  Inclosed  In  envelox>es  postmarked  at 
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Sunbory,  where  mailed,  and  at  Shamokin,  the 
place  of  delivery.    These  facts  clearly  show 
tbat  the  letters  were  placed  In  due  course  of 
transmission  In  the  malls,  and  the  presump- 
tion arises  under  the  rule  of  our  own  cases 
that  letters  so  mailed  were  delivered  to  the 
party  addressed.    It  is  true  the  evidence  does 
not  show  how  the  district  attorney  got  pos- 
session of  the  letters,  but,  the  wife  having  re- 
ceived them,  the  reasonable  presumption  is 
that  she  gave  them  to  the  prosecuting  o£Scer, 
-which.  In  point  of  fact,  she  did,  as  is  shown 
by   facts   subsequently   developed.    For   the 
purposes  of  the  present  case.  It  Is  not  neces- 
sary to  consider  or  determine  whether  the 
letters  were  such  confidential  and  privileged 
communications  as  not  to  be  admissible  in 
evidence  at  all  under  any  circumstances,  but 
we  do  hold  that  they  could  not  be  produced 
by  the  wife  and  offered  In  evidence  as  com- 
iug  from  her  because  this  In  effect  was  per- 
mitting the  wife  to  testify  against  her  hus- 
band, which  cannot  be  done  under  our  stat- 
ute.   We  see  no  reason  why  tlie  declarations 
contained  in  the  letters.  If  they  were  made 
to  other  parties,  competent  to  testify,  should 
not  be  proven  by  them.    Because,  these  let- 
ters were  Improperly  admitted  In  evidence,  a 
statutory  right  vouchsafed  to  defendant  was 
disregarded,  and  the  fourth  assignment  of  er- 
ror must  be  sustained. 

Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 

MITOHEIiL,  G.  J.  (dissenting).  This  Judg- 
ment is  being  reversed  upon  two  presump- 
tions, one  piled  on  top  of  the  other  without 
any  evidence  to  support  either.  What  the 
statute  prohibits  Is  that  "neither  husband  nor 
Wife  shall  be  competent  or  permitted*  to  tes- 
tify against  each  other  •  •  •  nor  shall 
either  husband  or  wife  be  competent  or  per- 
mitted to  testify  to  confidential  communlca-' 
tlons  made  by  one  to  another."  There  Is  not 
a  scintilla  of  evidence  that  either  branch  of 
the  statute  was  violated  in  this  case.  The 
wife  did  not  testify  at  all.  Certain  letters 
written  by  other  persons  in  the  name  of  the 
bnsband  and  addressed  to  the  wife  were  of- 
fered and  admitted  In  evidence.  Whether  let- 
ters dictated  by  a  husband  and  written  by  oth- 
er persons  can  l>e  called  confidential  communi- 
cations to  his  wife  is  at  least  an  open  and 
doubtful  question.  But  waiving  that  there 
Is  no  evidence  that  the  letters  ever  reached 
the  wife.  It  was  not  shown  at  the  trial  that 
they  did  reach  her  or  even  that  they  were 
mailed  to  her.  It  is  true  that  subsequent  to 
the  trial  the  envelopes  in  which  the  letters 
were  alleged  to  have  been  inclosed,  were  pro- 
duced and  appeared  to  have  been  regularly 
stamped  and  mailed.  If  this  fact  had  appear- 
ed at  the  trial,  which  it  did  not,  there  would 
under  the  cases  have  been  a  presumption  that 
they  reached  the  wife.  But  the  presumption 
would  have  stopped  there.  When  the  letters 
appeared  at  the  trial  in  the  hands  of  the  com- 


monwealth there  was  no  explanation  asked 
of  the  district  attorney  nor  volunteered  by 
him  as  to  how  be  got  them.  The  conclusion 
is  Jumped  at  by  the  further  presumption  that 
the  wife  gave  them  to  the  commonwealth, 
and  that  In  so  doing  she  was  testifying  to 
confidential  communications.  There  Is  no 
evidence  nor  any  presumption,  either  of  fact 
or  of  law,  to  support  such  a  conclusion.  She 
might  Just  as  probably  have  lost  them  by 
carelessness,  or  by  the  treachery  of  the  fellow 
prisoners  whom  the  defendant  trusted  with 
them  in  the  first  place,  as  they  testified  on  the 
stand.  It  Is  very  old  and  very  sound  law 
that  a  presumption  founded  on  a  presumption 
Is  not  valid.  I  see  no  good  reason  for  mak- 
ing a  different  rule  In  favor  of  a  convicted 
murderer.    I  would  afSrm  the  Judgment 

POTTER,  J.,  Joins  In  this  dissent 
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(Supreme  Court  of  Pennsylvania.    May  25, 1908.) 

1.  Witnesses — Subfcena  Duces  Tecuk. 

Plaintiff  in  an  action  is  not  entitled,  un- 
der a  subpoena  duces  tecum,  to  have  brought 
into  court  a  mass  of  books  and  papers,  that  be 
may  search  through  them  to  gather  evidence. 

2.  Same — Contents. 

A  subpoena  duces  tecum  most  specify  with 
as  much  precision  as  is  possible  the  particular 
documents  desired,  and  describe  any  specific  book 
wanted. 
S.  Fbincifai.  and  Agent— Psoof  of  Aoenot. 

Where  a  party  seeks  to  hold  the  principal 
for  the  act  of  an  agent,  the  burden  is  on  him  to 
establish  the  agency. 

4.  Save— Evidence  or  Authobxtt— BmoKir 
OF  Pkoof. 

In  an  action  to  enforce  a  mechanic's  lieu, 
defendant  alleged  the  acceptance  of  a  note  by 
an  agent  of  plaintiff,  a  corporation.  Held,  that 
tile  burden  was  on  the  defendant  to  show  that 
the  agent  had  authority  to  accept  such  note  as 
payment. 

5.  Mechanic's   Lien  —  Waives— Acceptance 
or  Note. 

The  taking  of  a  materialman  of  the  notes 
of  a  contractor  for  the  amount  due  is  not  an 
abandonment  of  the  right  to  file  a  lien,  unless 
there  was  an  agreement  between  the  parties  to 
that  effect 

6.  JUDGWENT— Bwtrt  Notwithstandino  Vkb- 

DICT. 

Where  binding  instructions  for  plaintiff  are 
denied  and  a  verdict  is  rendered  for  defendant, 
the  court  may  enter  judgment  for  the  plaintiff 
notwithstanding  the  verdict  under  Act  April 
22,  1905  (P.  L.  2il6),  if  dh-ection  of  verdict  for 
plaintiff  would  have  been  proper  at  close  of  the 
evidence. 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Action  by  the  American  Car  &  Foundry 
Company  against  the  Alexandria  Water 
Company  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Before  the  trial  W.  F.  Lowery,  who  had 
been  served  with  a  Bul^Ksna  dnc^  tecum, 
petitioned  the  court  to  be  relieved  from  pro- 
ducing certain  documents.  The  court  grant- 
ed the  witness  the  relief  sou^t     At  the 
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trial  when  Mr.  IiOw«ry  was  on  the  stand 
the  following  request  was  made:  "Mr.  Bai- 
ley: Counsel  for  defendant  la  not  at  present 
making  any  offer.  He  Is  asking  the  witness 
who  has  been  subpoenaed  with  a  duces  tecum 
and  who  has  In  obedience  to  that  duces  te- 
cum produced  In  court  a  list  of  the  persons, 
firms,  and  corporations'  with  whom  he  has 
made  contracts  during  the  year  19C3.  Coun- 
sel requests  the  witness  who  has  been  sub- 
poenaed by  the  defendant  to  allow  him  to  see 
the  list  of  persons  with  whom  he  has  con- 
tracted during  the  year  1903,  so  that  the 
witness  may  be  properly  examined  by  coun- 
sel far  defendant.  Mr.  Waite:  Plaintiff's 
counsel  objects  to  the  right  of  the  defendant 
to  go  luto  the  private  papers  and  contracts, 
if  there  be  contracts,  of  the  plaintiff  com- 
pany, with  other  persons,  firms,  and  corpora- 
tions, and.  If  the  gentleman  will  specify  any 
particular  contract  or  contracts  which  he 
desires  to  hare  produced  and  will  show  how 
they  can  become  material,  then  It  Is  a  mat- 
ter for  the  court  to  decide  whether  or  not 
they  shall  be  produced  and  exhibited.  The 
Court:  Objection  sustained.  Evidence  ex- 
cluded. Bill  of  exceptions  sealed  for  defend- 
ant" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

Thomas  F.  Bailey  and  Samuel  I.  Spyker, 
for  appellants.  H.  H.  Walte,  W.  H.  ft  J.  S. 
Woods,  and  C.  0.  Brewster,  for  appellee. 

POTTER,  J.  This  was  a  scire  facias  up- 
on a  mechanic's  lien  filed  by  the  American 
Car  &  Foundry  Company,  as  subcontractors, 
against  the  reservoir  and  waterworks  and 
system  of  the  Alexandria  Water  Company. 
The  right  to  maintain  the  Hen  was  sustained 
by  this  court  in  216  Pa.  520,  64  Atl.  683.  A 
trial  was  then  had  under  the  scire  facias 
which  resulted  In  a  verdict  for  the  defend- 
ant. Judgment  on  this  verdict  was  reversed, 
because  of  error  of  the  trial  judge  In  per- 
mitting certain  cross-examination  of  plain- 
tiff's witness,  and  in  rejecting  evidence  of- 
fered by  plaintiff,  and  a  venire  facias  de  no- 
vo was  awarded.  American  Car  &  Foundry 
Co.  V.  Water  Co.,  218  Pa.  542,  67  Atl.  861. 
The  case  was  tried  again,  and  the  verdict 
was  again  for  the  defendant,  subject  to 
points  of  law  reserved.  A  motion  for  judg- 
ment non  obstante  veredicto  was  filed  by  the 
plaintiff,  and  granted  by  the  court  below, 
and  judgment  was  entered  for  plaintiff  for 
the  full  amount  of  the  claim  with  Interest. 
Defendant  has  appealed. 

There  was  no  dispute  as  to  the  contracts, 
the  performance  of  the  work,  and  furnish- 
ing materials,  nor  as  to  the  amount  due  the 
claimant.  The  defendant  denied  liability, 
for  the  alleged  reason  that  the  claimants  bad 
accepted  jiotes  of  the  contractors  In  payment 
of  the  balance  due  upon  the  account,  and 
had,  therefore,  lost  the  right  to  file  a  mechan- 
ic's Uen.    It  appears  from  the  evidence  that 


the  Alexandria  Water  Company  contracteA 
with  William  M.  Powell  &  Co.  to  construct  a 
gravity  water  system  at  Alexandria,  Hunt- 
ingdon county.  Pa.,  for  $18,000.  PoweU  & 
Co.,  in  turn,  contracted  with  the  American 
Car  ft  Foundry  Company  for  the  cast-iron 
pipe  and  specials  necessary  for  the  construc- 
tion of  the  water  plant,  for  $12,221.20.  The 
water  pipe,  etc.,  were  furnished  according 
to  the  contract,  and  the  contractors  paid  on 
account  of  the  contract  price  $3,649.98,  leav- 
ing a  balance  due  of  $8,571.22,  for  which  the 
mechanic's  lien  was  filed.  William  P.  Low- 
ery  was  district  manager  for  the  American 
Gar  ft  Foundry  Company,  having  an  office  at 
Berwick,  Pa.,  and  the  contract  with  Powell 
&  Co.  was  made  by  him  for  his  company. 
The  payments  on  account  made  by  Powell 
&  Co.  were  sent  by  them  directly  to  the  home 
office  of  the  American  Car  &  Foimdry  Compa- 
ny at  St  Louis,  Mo.  William  M.  Powell 
testified  that  they  remitted  to  the  home  of- 
fice at  St  Louis  because  they  were  directed 
on  the  Invoices  to  do  so.  Lowery,  who  was 
called  by  defendant  as  witness,  testified  that 
he  had  power  to  make  contracts  within  cer- 
tain lines  for  his  company,  but  that  he  had 
no  authority  to  make  collections  or  to  re- 
ceive notes,  checks,  or  money  in  payment  for 
the  sales  made  by  blm,  that  all  collections 
were  made  from  the  treasurer's  office  at  St 
Louis,  and  that  all  invoices  were  dated  as 
from  the  home  office  where  payments  were 
to  be  made.  There  was  no  evidence  that 
Lowery  had  any  authority  to  receive  pay- 
ments either  In  cash  or  note  for  the  compa- 
ny, or  that  he  at  any  time  received  any  pay- 
ments on  its  behalf.  It  appears  from  the 
testimony  that  in  December,  1908,  Mr.  Man- 
devllle,  a  member  of  the  firm  of  Powell  ft 
Co.,  accompanied  by  a  lawyer,  Mr.  Abn« 
Smith,  visited  Lowery  at  his  office  In  Ber- 
wick with  a  view  to  making  settlement  of 
the  claim.  Mr.  Smith  testified  that  Mr. 
Lowery  agreed  to  accept  cntaln  notes,  but 
he  refused  to  say  that  he  agreed  to  accept 
them  in  satisfaction  of  the  claim.  His  mem- 
ory was  indistinot  as  to  that  Mr.  T»wery 
testified  that  his  understanding  was  that 
the  notes  were  to  be  tendered  for  the  de<d- 
sion  of  the  company,  and  that  a  few  days 
afterwards  the  notes  were  given  to  him,  and 
be  sent  them  to  St  IjOuIs  for  the  considera- 
tion of  the  company  at  the  home  office.  The 
notes  were  rejected  by  the  company  and  re- 
turned to  Lowery,  who  turned  than  over  to 
the  attorney  of  the  company,  with  instruc- 
tions to  proceed  to  collect  the  claim.  He  ob- 
tained a  judgment  as  collateral  for  two  of 
them,  and  also  gave  notice  and  filed  the  lien 
upon  which  this  scire  facias  was  Issued. 

The  entire  defense  rests  upon  Smith's  tes- 
timony that  the  notes  were  accepted,  and  the 
inference  which  It  was  strongly  urged  should 
be  drawn  from  that  fact,  that  such  accept- 
ance was  In  satisfaction  and  payment  of 
the  indebtedness.  Prior  to  the  trial  the  de- 
fendant served  upon  Loweiy  a  subpoena  d» 
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ces  tecanii  commanding  him  to  produce  at  tbe 
trial  certain  books  and  papers.  It  was  not 
specific,  but  was  couched  In  tbe  most  Indefi- 
nite terms.  Thereupon  Lowery  petitioned 
the  court,  setting  forth  that  it  would  put  the 
plaintiff  to  a  tremendous  amount  of  trouble 
and  expense  to  produce  all  the  books  and 
papers  required  by  the  subpoena,  that  It 
-would  require  a  number  of  very  large  boxes 
to  transport  them,  and  that  they  would,  then 
be  exposed  to  destruction,  and  that  he  was 
advised  that  the  greater  part  of  the  books 
and  papers  were  not  and  could  not  become 
material  In  any  way  to  the  Issue  to  be  tried, 
and  praying  that  he  might  be  relieved  from 
compliance  with  the  subpoena.  The  court 
granted  the  prayer  of  the  petition,  and  c(»- 
flned  the  production  of  books  and  papers  to 
such  only  as  might  be  shown  to  be  material 
In  the  case.  This  a'ctlon  of  the  court  Is  made 
the  subject  of  the  first  assignment  of  error. 
The  learned  judge  was  entirely  right  in  bis 
conclusion.  Tbe  same  reasonable  certainty 
In  describing  what  la  required  should  be  ob- 
served in  a  subpoena  duces  tecum  as  is  held 
necessary  In  the  case  of  applications  for  or- 
ders to  produce  books  and  papers.  In  Cowles 
▼.  Cowles,  2  Pen.  ft  W.  139,  It  was  held  th&t, 
where  an  order  for  the  production  of  books 
and  papers  under  tbe  act  of  February  27, 
1798,  Is  asked  for,  the  papers  must  be  de- 
scribed with  reasonable  certainty.  In  Wills 
▼.  Kane,  2  Grant,  Ca&  47,  Justice  Wood- 
ward said  (page  54):  "The  affidavit  of  notice 
must  describe  the  books  and  papers  with 
reasonable  certainty — must  allege  that  they 
are,  or  at  least  that  the  affiant  verily  believes 
them  to  be,  in  the  possession  oe  power  of  the 
party— and  that  they  contain  evidence  per- 
tinent to  the  issue."  Anything  In  the  na- 
ture of  a  mere  fishing  expedition  Is  not  to 
be  encouraged-  Where  the  plaintiff  will 
swear  that  some  specific  book  contains  ma- 
terial or  important  evidence,  and  suflBclently 
describes  and  identifies  what  be  wants,  it  is 
proper  that  he  should  have  it  produced.  But 
this  does  not  entitle  him  to  have  brought  in  a 
mass  of  books  and  papers  In  order  that  he 
may  search  them  through  to  gather  evidence. 
In  23  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  179, 
It  is  said:  "The  courts  unlformlv  decline  to 
grant  an  application  for  production  and  in- 
spection where  it  is  merely  for  the  purpose 
of  a  fishing  examination,  as  where  it  is  made 
to  discover  whether  or  not  there  Is  evi- 
dence contained  in  the  documents  which  will 
be  useful  to  tbe  applicant,  or  for  the  purpose 
of  determining  whether  he  has  a  cause  of 
action,  or  a  defense,  or  In  anticipation  of  a 
defense,  or  to  gratify  curiosity."  And  the 
fair  and  proper  rule  upon  the  subject  is  also 
set  forth  in  8  Wigmore  on  Evidence  (1904) 
f  2200,  where  It  is  said:  "A  peculiarity  of 
the  subpcena  duces  tecum  is  that  In  the  na- 
ture of  things  it  must  specify  with  as  much 
precision  as  is  fair  and  feasible  the  partic- 
ular documents  desired,  because  the  witness 


ought  not  to  be  required  to  bring  what  is 
not  needed,  and  he  cannot  know  what  Is 
needed  unless  he  is  informed  beforehand." 
And  In  a  note  to  above  the  following  cases 
are  dted:  Carson  v.  Hawley,  82  Minn.  204, 
84  N.  W.  746:  Demand  for  all  books  and 
papers  for  a  business  during  three  months' 
held  Insufilcleit  Ex  parte  Brown,  72  Mo. 
83,  93,  87  Am.  Rep.  426:  There  must  be  a 
"reasonably  accurate  description  of  the  pa- 
pers wanted,"  and  a  showing  that  it  Is  ma- 
terial In  a  pending  cause.  Here  a  call  for 
all  telegrams  between  half  a  dozen  persons 
within  15  months  past  was  held  too  broad. 
United  States  v.  Babcock,  S  Dill.  666,  670, 
Fed.  Ca&  Na  14,484:  "Tbe  papers  are  re- 
quired to  be  stated  or  specified  only  with 
that  degree  of  certainty  which  is  practica- 
ble, considering  all  the  drcumstances  of  the 
case,  BO  that  the  witness  may  be  able  to  know 
what  la  wanted  of  him  and  to  have  tbe  pa- 
pers on  the  trial,  so  that  they  can  be  used 
If  the  court  shall  then  determine  that  they 
are  competent  and  relative  evidence."  An 
order  to  produce  all  papers  concerning  the 
matter  in  dispute  Is  not  sufficiently  specific. 
The  papers  and  documents  to  be  produced 
should  be  described  with  reasonable  pred- 
sioiL  An  Inspection  of  the  subpoena  in  this 
case  shows  that  the  court  below  was  fully 
jnstlfled  in  refusing  to  compel  'obedience  to 
what  was  asked  for.  The  first  asslgmnent 
of  error  Is,  therefore,  dismissed. 

For  tbe  same  reason,  the  second  assign- 
ment of  error  is  overruled.  It  was  unrea- 
sonable to  ask  for  a  blanket  list  of  persons 
and  firms  with  whom  contracts  had  been 
made  during  the  year.  In  the  absence  of  all 
particularity  In  specifying  what  was  want- 
ed, and  without  any  showing  of  materiality, 
the  court  was  right  In  sustaining  tbe  objec- 
tion to  the  demand  for  a  general  list  of  con- 
tracts with  other  persons. 

With  regard  to  the  authority  of  the  agent, 
Mr.  Lowery,  to  accept  the  notes  in  full  pay- 
ment of  the  claim,  this  court  said,  when  this 
case  was  here  before  (218  Pa.  542,  67  Atl. 
861)  that  the  evidence  offered  upon  the  form- 
er trial  was  too  meager  to  enable  us  in  re- 
viewing the  case  to  determine  what  the  gen- 
eral powers  of  the  agent  were,  and  the  case 
was  sent  back  to  enable  defendant,  if  possi- 
ble, to  produce  more  satisfactory  evidence  In 
that  respect  But  the  correctness  of  the  judg- 
ment which  has  now  been  entered  in  the  court 
below  must,  of  course,  be  tested  by  the  evi- 
dence offered  upon  the  last  trial.  The  trial 
judge  held  it  was  insufficient  to  establish  au- 
thority in  the  district  manager  to  accept 
the  notes  of  tbe  contractors  in  full  settle- 
ment of  the  account,  and  our  review  of  the 
testimony  leads  us  to  the  same  conclusion. 
The  burden  of  proof  was  upon  the  defendant. 
"A  party  who  avails  himself  of  the  act  of  an 
agent  must,  in  order  to  charge  tbe  principal. 
prove  tbe  authority  under  which  the  agent 
acted.    TpB  burden  of  proof  lies  on  blm  to 
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establish  the  agency  and  the  extent  of  it" 
Hays  T.  Lynn,  7  Watts,  524,  525;  Moore's 
Ex'rs  V.  Patterson,  28  Pa.  505,  512;  Ameri- 
can Underwriters'  Asa'n  v.  George,  97  Pa. 
238,  241 ;  Relief  Ass'n  ▼.  Post,  122  Pa.  579, 
597,  15  Atl.  885,  2  L.  R.  A.  44,  9  Am.  St.  Rep. 
147;  Smith  t.  Iron  &  Steel  Oo.,  208  Pa.  462, 
466,  57  Atl.  953.  In  the  present  case  the  dis- 
trict agent,  Mr.  Lowery,  who  was  called  by 
the  defendant  to  establish  his  authority  to 
receive  the  notes  In  payment,  not  only  de- 
nied positively  that  he  had  taken  them  in 
payment,  but  denied  that  he  bad  authority 
to  so  receive  the  notes,  and  denied,  further, 
that  he  had  any  authority  to  receive  pay- 
ments even  in  cash.  There  was  no  other  evi- 
dence of  his  authority,  and  it  appeared  from 
the  evidence  that  the  contractors,  Powell  & 
Co.,  had  notice,  from  the  invoices  of  the  ma- 
terial sent  to  them,  that  payments  must  be 
made  to  the  treasurer  of  the  plalntifT  com- 
pany at  St.  Louis.  And,  in  pursuance  of 
such  notice,  they  did  forward  the  cash  pay- 
ments made  by  ttiem  on  account  directly  to 
St.  Louis,  and  they  paid  no  money  to  Mr. 
Lowery.  At  the  trial  the  defendant  put  Mr. 
Lowery  on  the  stand  for  the  purpose  of  prov- 
ing the  scope  of  his  authority,  and  this  open- 
ed the  door  to  the  plalntUI  on  cross-examina- 
tion to  show  precisely  the  limits  of  that 
authority.  We  see  no  merit  in  the  third  as- 
signment of  error. . 

As  a  general  principle,  the  taking  of  the 
notes  of  the  contractors  for  the  amount  due 
to  the  materialmen  would  not  of  itself  effect 
a  relinquishment  of  the  right  to  file  a  lien. 
This  was  decided  in  Kinsley  v.  Buclianan,  6 
Watts,  118,  where  it  was  said  (page  119): 
"Additional  securities  are  in  their  nature 
cumulative;  nor  where  the  parties  have  not 
expressly  or  impliedly  so  stipulated  Is  there 
any  reason  why  the  one  should  be  a  relin- 
quishment of  the  other.  Accordingly  it  has 
l>een  determined  in  one  of  the  cases  cited 
that 'acceptance  of  a  bond  is  not  an  abandon- 
ment of  a  mechanic's  Hen.  The  case  Is  in 
point  and  rules  the  present."  To  the  same 
effect  are  Jones  v.  Shawhan,  4  W.  &  S.  257 ; 
Odd  Fellows'  Hall  v.  Masser,  24  Pa.  507,  64 
Am.  Dec.  675 ;  Shaw  v.  Church,  39  Pa.  226 ; 
Noar  V.  Gill,  111  Pa.  488,  4  Atl.  552.  Noth- 
ing less  than  the  agreement  of  the  parties 
that  it  shall  do  so  will  have  the  effect  of 
waiving  the  right  to  file  a  lien.  "If  the  note 
is  taken  as  a  payment  of  the  debt,  the  lien 
Is  waived.  It  Is  not,  however,  to  be  presumed 
that  a  note  taken  by  a  person  entitled  to  a 
Hen  was  taken  as  payment,  but  it  must  be 
shown  that  such  was  the  case."  27  Cyc.  272. 
In  the  present  case,  if  there  had  been  evi- 
dence of  authority  on  the  part  of  Lowery  to 
receive  payment  of  the  account  in  the  shape 
of  notes,  then  the  testimony  of  the  witness 
Smith  would  have  been  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  fact  as  to 
whether  or  not  the  notes  were  so  accepted  in 
payment,  and  with  the  Intention  of  releasing 


the  right  to  Uen.  But,  In  the  absence  of 
any  evidence  of  such  authority  on  the  part  of 
Lowery,  there  is  nothing  in  the  record  to 
show  that  the  defendant  company  ever  part- 
ed with  the  right  to  enforce  its  Hen. 

The  fact  that  one  of  the  points  reserved 
was  a  request  by  the  plaintiff  for  binding 
instructions  brings  the  case  directly  within 
the  terms  of  the  act  of  April  22,  1905  (P.  L. 
286),  which  applies  expressly  where  such  a 
point  requesting  binding  Instructions  has 
been  reserved  or  declined.  Under  aU  the  evi- 
dence, as  we  have  seen,  a  binding  direction 
in  favor  of  the  plaintiff  would  have  been 
pvopet  at  the  close  of  the  trial.  The  court 
below,  therefore,  very  properly  entered  Judg- 
ment non  obstante  veredicto  for  the  plaintiff. 

The  assignments  of  error  are  all  over- 
ruled, and  the  Judgment  is  afBrmed. 


(ta  Fa.  R8) 

PEFFBR  et  aL  V.  PENNSYLVANIA  WATER 
CO. 

(Supreme  Court  of  Pennsylvania.    May  25, 
1908.) 

1.  Watebb    and    Water    Coubses  —  Wates 
Companies— luFUBE  Water. 

Plaintiff  filed  a  bill  against  a  water  com- 
pany, alleging  that  the  water  furnished  by  it 
was  impure  and  was  the  cause  of  typhoid  fe- 
ver, and  the  evidence  showed  that  the  water 
was  polluted,  containing  bacteria  and  bacilli. 
Held,  that  a  decree  directing  the  company  to 
provide  a  erufficient  supply  of  pure  water  and 
to  file  a  statement  within  the  time  specified, 
showing  what  it  proposed  to  do  in  order  to  com- 
ply with  Act  April  29,  1874  (P.  I*  73),  Act 
June  2, 1887  (P.  L.  310),  and  Act  May  16,  18K) 
(P.  L.  226),  regulating  public  water  supply, 
was  properly  rendered. 

2.  Save. 

A  public  water  supply  company  is  not  re- 
quired to  furnish  chemically  pure  water,  but  it 
is  sufficient  if  the  water  be  reasonably  pure 
and  wholesome. 

3.  Saub— PuEE  Water  — "OBDIITABII.T  Puke 
AND  Wholesome  Water." 

"Ordinarily  pure  and  wholesome  water" 
means  water  reasonably  clean  and  free  from 
bacteria  or  other  contamination,  rendering  it 
unfit  for  domestic  use  and  dangerous  to  indi- 
viduals. 

Appeal  from  C^urt  of  Common  Pleas,  Alle- 
gheny  County. 

Bin  by  B.  Z.  Peffer  and  others  against  the 
Pennsylvania  Water  Company.  Decree  for 
plaintiffs,  and  defendant  appeals.    AfBrmed. 

Miller,  P.  J.,  specially  presiding  In  the 
court  below,  filed  the  following  opinion: 

"The  bill,  by  three  citizens  of  the  borough 
of  Wllklnsburg,  alleges  that  the  defendant 
company  Is  not  furnishing  reasonably  pnre 
and  wholesome  water  to  them  and  to  defend- 
ant's consumers,  as  it  is  required  to  do  by 
virtue  of  its  incorporation. 

"Findings  of  Fact 

"(1)  The  Pennsylvania  Water  Company,  de- 
fendant, vras  chartered  in  1887,  under  tite 
provisions  of  the  act  of  1874  (P.  L.  73),  for 
the  purpose  of  supplying  water  to  the  in- 
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habitants  of  the  then  township  of  Sterrett,  In 
the  county  of  Allegheny.  By  various  mergers 
and  consolidations,  on  May  26,  1902,  a  num- 
ber of  other  water  companies  were  Included 
under  the  name  of  the  defendant  company. 
As  such  It  is  DOW  authorized  by  charter  to 
supply  water  to  the  public  in  the  Thlrty-Sey- 
enth  and  Forty-First  Wards  of  the  city  of 
Pittsburg,  In  the  boroughs  of  Wllkinsburg, 
£:dgewood,  Swlssvale,  North  Braddock,  East 
Pittsburg,  Turtle  Creek,  Wllmerdlng,  and 
Pitcalm,  and  In  the  townships  of  Penn,  WH- 
Ivlns,  Braddock,  North  Versailles,  and  Fat- 
ton. 

"(2)  The  source  of  supply  of  the  water 
furnished  by  the  defendant  company  is  the 
Allegheny  river,  which  is  the  most  available 
to  famish  an  adequate  quantity  to  supply  the 
needs  of  the  defendant  company  and  those  of 
the  Inhabitants  in  the  districts  so  supplied. 
This  river  is  also  the  source  of  supply  for  the 
public  municipalities  of  the  cities  of  Pittsburg 
and  Allegheny,  taken  from  the  river  in  the 
near  vicinity  of  defendant's  Intake  pipes. 

"(3)  The  pumping  station  of  the  defendant 
company  is  located  In  Penn  township,  on  the 
south  side  of  the  Allegheny  river,  at  Nadine 
Station,  on  the  Allegheny  Valley  Railway,  » 
short  distance  east  of  the  Pittsburg  dty  line. 
From  the  time  of  Its  incorporation  to  1897 
the  defendant  company  furnished  unfiltered 
river  water  to  its  patrons. 

"(4)  In  the  year  1896  it  constructed,  and 
put  In  operation  in  the  year  1897,  a  crib  In 
the  Allegheny  river,  which  was  constructed 
primarily  as  follows:  A  large  structure  was 
built,  32  feet  wide,  308  feet  long,  and  5  feet 
deep,  made  of  2"x6"  and  2"x8"  planks,  plac- 
ed edgewise  and  flatwise,  respectively,  and 
separated  by  Intervals  of  about  2  inches,  so 
as  to  form  a  thick  wooden  grating,  setting 
or  forming  a  rectangular  crib  or  box  with  an 
open  bottom.  A  suitable  excavation  was 
dredged  in  the  bed  of  the  river  to  the  depai 
of  about  10  feet  This  excavation  Is  located 
on  the  northerly  side  of  the  river,  about  300 
feet  from  the  north  shore  and  about  600 
feet  from  the  south  shore.  The  bed  of  the 
Allegheny  river  in  this  locality  for  a  depth 
of  at  least  30  feet  Is  composed  of  sand  and 
gravel.  The  crib  was  sunk  to  the  bottom  of 
the  excavation.  The  surrounding  excavation 
was  then  filled,  and  the  crib  covered  to  a 
depth  of  about  1  foot  with  coarse  gravel  2 
inches  In  size.  The  balance  of  the  excavation 
was  covered  with  sand  and  fine  gravel,  such 
as  had  passed  through  a  li^lnch  screen  to  a 
depth  of  about  4  feet,  until  the  excavation 
was  filled  even  with  the  ordinary  surface  of 
the  bed  of  the  river.'  The  depth  of  the  water 
over  the  crib  ranges  ordinarily  from  8  to  10 
feet.  From  the  hollow  chamber  constituting 
the  Interior  of  the  crib  a  24-lnch  pipe  line  was 
constructed  across  the  river,  buried  under  the 
bed  thereof,  to  the  defendant  company's 
pumping  station  at  Nadine.  Beginning  with 
the  year  1807,  the  defendant  company  furnish- 
ed to  Its  patrons  water  drawn  from  the  in- 


terior of  the  crib  above  described,  and  which 
is  referred  to  in  the  testimony  as  crib  No.  i. 
The  water  so  furnished  was  pumped  to  the 
defendant's  reservoir  In  Penn  township,  and 
thence  distributed  by  mains.  The  gravel  bed 
in  which  said  crib  is  sunk  or  located  is  high- 
ly permeable  and  filled  with  water,  partly 
ground  water  and  partly  river  water,  which 
I>ercolates  through  said  cribs ;  the  water  fur- 
nished from  the  crib  by  the  defendant  com- 
pany partly  permeating  through  said  gravel 
beds  from  the  bottom  and  sides  of  the  crib, 
and  partly  river  water  permeating  the  bed 
of  sand  and  gravel  covering  the  top  of  the 
crib.       ' 

"(5)  In  1901,  owing  to  the  growth  of  the 
territory  which  the  company  supplied,  and 
anticipating  additional  demands  of  the  Turtle 
Creek  valley,  the  company  constructed  and 
placed  In  operation  in  the  year  1902  two  ad- 
ditional cribs  in  the  bed  of  the  Allegheny  riv- 
er, lying  to  the  north  or  opstream  from  crib 
No.  1,  and  which  are  referred  to  in  the  testi- 
mony as  cribs  Nos.  2  and  3.  These  were  con- 
structed substantially  in  the  same  manner  as 
the  former,  except  that  the  interstices  be- 
tween the  timbers  on  top  of  the  cribs  were 
constructed  1  inch  wide.  These  are  48  feet 
wide,  480  feet  long,  and  6  feet  deep.  They  were 
sunk  In  the  excavations  which  had  been  pre- 
pared for  them,  parallel  with  each  other  and 
10  feet  apart.  These  excavations  and  the 
tops  of  the  cribs  were  covered  to  a  depth  of 
about  12  inches  with  large  stone  and  gravel 
2  inches  or  more  In  size,  and  the  whole  cov- 
ered to  a  depth  of  about  5  feet  with  sand  and 
gravel  which  biad  passed  through  a  1-inch 
mesh.  A  main  line  of  cast  iron  pipe,  rang- 
ing from  24  Inches  to  42  inches  in  diameter.  Is 
laid  In  the  10-foot  space  excavated  between 
cribs  Nos.  2  and  3,  with  short  branches  ex- 
tending at  Intervals  into  the  interior  of  both 
of  said  cribs.  This  main  line  of  42-lnch  pipe, 
so  contained  In  the  trench  subsequently  filled, 
crosses  the  river  to  the  defendant's  pumping 
station  at  Nadine.  The  river  bed  in  which 
these  latter  cribs  are  located  is  of  the  same 
character  as  that  described  surrounding  crib 
No.  1,  and  the  water  flowing  from  the  interior 
thereof  is  of  the  same  general  character  as 
that  in  No.  1.  This  water  Is  a  great  improve- 
ment over  the  raw,  unfiltered  river  water, 
yet  it  is  at  times  muddy,  turbid,  and  odorous, 
and  Is  not  free  from  Impurities  detrimental 
to  comfort  and  Injurious  to  health.  The  con- 
dition of  these  cribs  and  pipes  and  the  cover- 
ing over  them  can  only  be  ascertained  by 
soundings  and  by  divers.  They  are  hard  to 
repair  and  keep  in  order,  difllcolt  of  examina- 
tion, and,  in  the  light  of  modern  develop- 
ment, they  are  unique  and  antiquated. 

"iS)  During  part  of  the  winter  of  1905, 
1906,  and  the  spring  and  early  summer  of 
1906,'  down  to  the  month  of  June,  1906,  the 
42-inch  main  leading  from  cribs  Nos.  2  and 
8,  crossing  the  Allegheny  river  to  the  pump- 
ing station,  had  become  displaced  at  one 
joint  and  open  on  the  lower  side  about  4  in-. 
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dies.  StroQgh  this  caning  nnfiltered  watet: 
«o  entered  the  pipe,  and  then  to  the  reserrolc 
and  mains  of  the  defendant  In  the  year 
1904  the  manhole  corer  near  the  pumping 
house  was  twice  carried  away  by  Ice,  on  each 
occasion  allowing  raw  water  to  get  into  the 
pipes.  In  the  summer  of  1906  a  manhole 
cover  near  crib  No.  1  became  broken  and  dis- 
placed, allowing  raw  water  to  enter  the 
mains.  With  reasonable  promptness  these 
defects  were  remedied.  During  their  exist- 
ence the  purity  of  the  water  was  more  seri- 
ously affected.  It  was  more  turbid  and  con-' 
talned  a  higher  percentage  of  bacteria  and 
coll.  Holes  or  ezcayattons  have  also  been 
fonnd  on  the  surface  of  these  cribs,  which  has 
Impaired  their  efficiency. 

"(7)  For  the  purpose  of  Increasing  the  ca- 
pacity of  these  cribs  a  process  of  scouring  or 
changing  fhe  surface  of  the  river  bed  cover- 
ing the  cribs  Is  in  practice.  This  is  done  by 
means  of  a  heavy  Iron  rake,  weighing  400 
pounds,  3  feet  long,  having  seven  teeth,  each 
15  inches  long  and  an  inch  in  diameter. 
These  teeth  contain  each  three  holes  three- 
sbcteenths  of  an  Inch  in  diameter,  two  in 
front  and  one  in  the  bottom.  The  cross-bar 
of  the  rake,  which  is  hollow,  is  connected 
with  a  2-inch  hose,  through  which  water  is 
forced  with  a  pressure  of  125  pounds  per 
square  inch.  This  rake,  so  equipped,  with 
the  water  forced  through  the  endS  thrareof, 
Is  dragged  over  the  surface  of  the  crib  to  stir 
ap  the  silt  or  covering.  It  is  moved  by  hand ; 
the  rope  to  which  It  Is  attached  being  wound 
by  windlass  connected  with  barges.  The  hose 
action  and  water  pressure  is  furnished  from 
a  boiler  and  pump  in  a  boat  moved  along 
the  line  of  the  barges  from  south  to  north. 
Cribs  Nos.  2  and  3  are  thus  scoured  together, 
while  No.  1  is  separate.  The  rake  is  moved 
over  the  same  surface  three  times  in  succes- 
sion before  a  new  area  is  worked.  In  190G 
this  work  began  lu  May  and  ended  in  Novem- 
ber. In  1906  it  began  in  May  and  ended  in 
December,  and  was  continued  except  as  inter- 
fered with  by  the  state  of  the  weather  or 
the  stage  of  the  river.  Approximately  the 
same  time  was  occupied  in  the  year  prior 
thereto.  While  this  process  of  raking  or 
scouring  la  going  on  the  cribs  are  in  constant 
use.  Water  is  continually  taken  therefrom, 
and  pumped  into  the  reservoir,  and  distribut- 
ed through  the  defendant's  company's  mains. 
The  disturbance  of  the  surface  of  the  cribs 
and  the  destruction  of  the  silt  formation 
thereon  permits  a  large  increased  volume  of 
raw  river  water  to  pass  into  the  interior  of 
the  crib,  with  less  hindrance  and  consequent- 
ly less  efficient  filtering.  It  Is  during  and 
Immediately  after  these  periods  of  scouring 
that  the  deleterious  character  of  the  water 
Is  more  apparent  and  more  easily  ascertain- 
able. 

"(^  The  watershed  draining  Into  the  Alle- 
gheny river  at  this  point  covers  about  12,000 
square  miles.  It  extends  east  as  far  as 
Jolmstown,   on  the  Conemaugh  tlvec,  and 


north  beyond  Oil  Oily,  on  the  Allegbeny  river, 
and  includes  a  large  numlter  of  towns  and  a 
thickly  populated  district  A  short  distance 
above  these  cribs  the  sewage  from  the  Alle- 
gheny county  workhouse  and  the  Allegheny 
dty  poor  farm  empties  Into  the  Allegheny 
river,  with  a  volume  of  188  gallons  per  min- 
ute; at  Oakmont  2^  miles  above,  107  gal* 
Ions  of  sewage  per  minute;  at  Verona,  still 
nearer  the  defendant's  ciibs,  with  sewage  of 
220  gallons  per  minute.  Taking  into  consid- 
eration the  extent  of  the  watershed,  the  ter- 
ritory draining  into  the  Allegheny  rtver,  the 
sewage  from  towns,  villages,  cities,  and  pul>- 
11c  institutions,  and  the  presence  of  bacteria 
and  coll  in  the  analysis  of  the  raw  Allegheny- 
river  water,  compels  the  finding  as  a  fact  that 
at  the  place  in  question,  to  wit  the  cribs  of 
the  defendant  company,  the  Allegheny  river 
is  a  highly  polluted  stream. 

"(9)  In  1005  and  1906  typhoid  fever,  whldi 
was  prevalent  since  1002  in  the  borough  of 
Wilklnsburg,  became  an  epidemic.  It  also 
prevailed  to  a  great  extent  in  the  Thirty-Sev- 
enth Ward,  Pittsburg,  and  in  Swissvale  bor- 
ough, supplied  by  the  defendant  company; 
the  percentage  of  cases  and  the  death  rate 
being  higher  per  thousand  capita  In  Wilklns- 
burg than  anywhere  else  in  the  United  States. 
These  typhoid  cases  were  generally  distribut- 
ed throughout  the  two  boroughs  and  the 
ward  above  referred  to. 

"(10)  While  modem  8<dentlflc  opinion  Is 
that  typhoid  fever  may  be  caused  and  spread 
by  vegetables,  milk,  infection,  etc.,  a  careful 
consideration  of  the  large  mass  of  expert  tes- 
timony given  by  the  witnesses  on  both  sides 
in  this  case  justifies  the  finding  as  a  fact 
that  impure,  polluted  water,  containing  bac- 
teria and  the  colon  bacilli,  1b  a  prevailing 
cause  of  this  pestilence. 

"(11)  From  the  great  number  of  bacterial 
analyses  made  by  the  various  experts  for 
both  the  plaintiffs  and  the  defendant  it  ap- 
pears that  bacteria  In  large  numbers  exist 
in  the  raw  Allegheny  river  water,  averaging 
many  thousand  per  cubic  centimeter.  It  also 
appears  that  the  quantity  of  bacteria  fonnd 
in  this  water  aftar  it  passes  through  the 
filter  cribs  of  the  defendant  company  Is  very 
materially  reduced  when  the  cribs,  pipes,  and 
coverings  were  in  perfect  condition,  and 
when  the  scouring  process  was  not  going  on. 
These  analyses  also  show  the  presence  of 
colon  bacilli  in  proportionately  large  quanti- 
ties in  the  raw  Allegheny  river  water.  Their 
presence  is  very  materially  rednced  after  the 
water  has  passed  through  the  filter  crlba 
when  they  were  properly  used,  in  proper  re- 
pair, and  the  scouring  process  was  not  In 
operation ;  but  both  bacteria  and  the  colon 
bacilli  In  dangerous  quantities  are  fonnd  in 
defendant's  water  after  it  has  passed  from 
tba  filter  cribs. 

"(12)  From  all  the  testimony,  taking  into 
account  the  source  and  character  of  sui^y, 
the  effect  and  amount  of  contamination  and 
pollution,  tlie  presence  of  bacteria  and  coU. 
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Ita  tnrbldlty  a»i  odor,  tbe  prevalence  of  ^- 
phold  fever,  the  method  of  Increasing  the 
supply  while  lessening  the  efficiency  of  the 
filter  process,  the  accidents  which  have  oc- 
curred since  the  cribs  have  been  in  opera- 
tion, and  the  Inability  of  the  defendant  com- 
pany to  continuously  examine  and  repair 
these  cribs,  the  fact  Is  found  that  the  water 
furnished  by  the  defendant  company  is  not 
reasonably  pnre  and  wholesome,  and  that 
withont  a  change  and  improvement  of  Its 
present  filtration  processes  it  cannot  furnish 
reasonat>ly  pure  and  wholesome  water. 

"(13)  To  construct  a  new  slow  sand  filtra- 
tion plant  on  the  bank  of  the  Allegheny  riv- 
er of  sufficient  capacity  to  supply  the  pres- 
ent requirements  of  tbe  defendant  would  re- 
quire an  expenditure  of  possibly  $750,000, 
the  abandonment  of  the  present  cribs,  and 
an  increased  cost  for  operating  expenses.  A 
fair  capitalization  charge  for  interest,  depre- 
dation, etc.,  would  be  8  per  cent  on  the  cost 
of  the  new  construction.  The  defendant  com- 
pany uses  at  present  about  8,000,000  gallons 
of  water  per  day.  The  Pennsylvania  Rail- 
road Company  now  being  no  longer  a  custom- 
er, necessarily  the  defendant  company 
would  have  to  Increase  its  charges;  other- 
wise, it  would  not  be  able  to  secure  a  fair 
return  for  such  an  Increased  Investment. 
This,  however.  Is  subject  to  modification,  for 
the  reason  that  $760,000  of  common  stock  Is 
outstanding  for  which  no  money  has  been 
paid,  and  the  franchises  of  the  company  are 
of  large  value,  neither  of  which  are  taken 
Into  account  In  the  foregoing  estimate. 

"(14)  If  the  defendant  company  construct- 
ed an  additional  crib  or  cribs,  of  tbe  char- 
acter of  those  described  as  cribs  Nos.  2  and 
3.  so  as  to  be  able  to  bave  not  only  the  larger 
filter  snrflace,  but  to  be  able  to  cease  the  use 
of  one  or  more  while  the  necessary  scouring 
or  repairing  process  Is  going  on,  keeping  the 
others  in  proper  condition,  maintaining  at 
the  same  time  efficient  supervision  over  the 
cribs  and  pipes  In  use,  tbe  water  so  distrib- 
uted to  Its  customers  would  be  far  less  ob- 
jectionable, dangerous,  Impure,  and  unwhole- 
some. This  construction  of  an  additional 
crib  or  cribs  Is  comparatively  of  small  cost 
as  compared  with  the  construction  of  an  en- 
tire new  slow  sand  modern  filtration  plant, 
or  a  new  mechanical  filtration  plant 

"Conclusions  of  Law. 

"(1)  The  fact  having  been  found  that  the 
water  complained  of,  as  furnished  by  the 
defendant  is  i^ot  reasonably  pure  and  whole- 
some, it  follows  that  the  plaintifti^  bill  must 
be  sastalned. 

"(2)  An  Interlocutory  decree  will  be  enter- 
ed, directing  It  to  secure  and  provide  a  suffi- 
cient supply  of  pure  and  wholesome  water, 
and  ftirtber  directing  that  It  shall  within 
three  months  from  the  date  of  decree  file 
a  atatemoit  of  the  steps  it  has  taken  and 
proposes  to  make  In  compliance  with  the  re- 
quirements to  furnish  reasonably  pure  and 


wholesome  water,  upon  the  submission  of 
which  the  plaintiffs  may  file  a  reply  or  an- 
swer, as  they  may  deem  advisable.  It  will 
further  be  decreed  that  this  case  be  retained 
for  such  further  proceedings  as  may  be 
necessary  to  insure  its  performance,  and  to 
enable  the  court  to  exercise  the  Jurisdiction 
oonferred  by  the  act  of  assembly  under  which 
this  action  is  brought,  with  liberty  on  the 
part  of  either  of  the  parties  to  apply  to  court 
for  further  orders  and  decrees  as  may  be 
necessary  and  just 
"0)  Defendant  to  pay  tbe  costs. 

"Opinion. 

"A  careful  consideration  of  the  volumlnouB 
testimony,  covering  about  1,100  typewritten 
pages,  given  by  a  large  number  of  witnesses, 
including  physicians,  chemists,  engineers,  and 
eminent  filtration  experts  from  many  sec- 
tions of  this  country,  has  compelled  the  con- 
clusion reached  as  to  the  character  of  tbe 
water  furnished  by  the  def^dant  company, 
and  requires  compliance  with  the  tnterlocn- 
tory  decree  to  be  made.  It  is  not  necessary 
at  this  stage  of  the  proceeding  to  enter  Into 
an  extended  discussion  of  the  case.  It  may 
be  taken  as  settled  at  the  outstart  that  chem- 
ically pure  water  is  not  the  standard.  The 
definition  of  the  water  required,  that  it  shall 
be  ordinarily  and  reasonably  pure  and  whole- 
some, controls  In  the  cases  of  Brymer  ▼.  But- 
ler Water  Company,  172  Pa.  489,  33  Atl.  707, 
Brace  Brothers  v.  Pennsylvania  Water  Com- 
pany, 7  Pa.  Dlst  R.  71,  and  Hlnkson  et  al.  v. 
New  Chester  Water  Company,  8  Del.  Co.  R. 
417.  Ordinarily  pure  and  wholesome  water 
necessarily  means  such  as  is  reasonably 
clean  from  dirt,  discoloration,  and  odor,  rea- 
sonably free  from  bacteria  and  coll,  or  any 
■other  Infection  or  contamination  which  ren- 
ders the  water  unfit  for  domestic  use  and 
unsafe  and  dangerous  to  individuals.  Hodem 
Investigation  and  scientific  attainments  dem- 
onstrate that  water  from  polluted  sources  can 
by  proper  filtration  be  made  reasonably  safe 
and  pure,  and  therefore  the  standard  of  puri- 
ty as  fixed  by  tbe  well-reoognlzed  authorities 
must  be  secured. 

"It  Is  not  for  tbe  court  at  this  time  to 
define  what  tbe  defendant  company  shall 
do  in  the  way  of  construction  of  new  plants 
or  Improvement  of  the  present  one.  It  is 
estimated  in  the  findings  of  fact  that  most  ob- 
jectionable features  connected  with  the  pres- 
ent filter  cribs  is  their  Inaccessibility,  the 
danger  of  accident  from  causes  not  easily 
ascertained  or  repaired,  and  the  method 
taken  of  Increasing  the  supply  by  destroying 
the  efficiency  of  the  filtration  process,  and 
use  of  water  at  the  same  time.  This  might 
be  overcome  by  the  construction  of  addi- 
tional cribs,  putthig  out  of  use  those  that  are 
undergoing  the  process  of  dlsturtianoe  in 
scouring,  and  might  be  aided  by  more  con- 
tinuous investigation,  through  divers,  of  their 
constant  condition.  It  might  be  that,  with  the 
decrease  in  the  demand  from  the  defendant 
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company  by  reason  of  the  withdrawal  of  the 
Pennsylvania  Railroad  Company's  supply,  the 
same  results  can  be  obtained  from  the  pres- 
ent cribs  if  the  foregoing  objections  are 
avoided.  These  are,  however,  mere  sugges- 
tions arising  out  of  the  testimony.  Undoubt- 
edly these  cribs  have  done  meritorious  work 
in  the  past  At  the  time  they  were  construct- 
ed nothing  like  them  was  known  to  exist. 
They  were  In  advance  of  the  times  then, 
and  the  company  may  be  able  by  the  same 
means  to  improve  the  character  of  the  sup- 
ply now. 

"The  circumstances  do  not  warrant  harsh 
or  oppressive  burdens  to  be  laid  upon  de- 
fendant at  once.  It  can  Improve  the  character 
of  Its  water  supply;-  but  In  requiring  thlB 
to  be  done  regard  will  be  had  to  the  fact  that 
it  Is  entitled  to  fair  consideration,  and  that 
those  who  are  interested  in  it  are  entitled 
to  fair  return  from  their  Investment  It  Is 
for  this  reason  that  ample  time  will  be  given 
in  which  to  formulate  plans  for  its  Improve- 
ments and  submit  the  same  to  the  court,  and 
ample  time  will  be  given  for  the  purpose  of 
putting  the  same  Into  effect 

"Decree. 

"And  now,  September  28,  1907,  this  cause 
having  been  heard  by  the  court  on  evidence 
offered  by  the  respective  parties,  and  argu- 
ment of  counsel,  and  the  findings  of  fact, 
conclusions  of  law,  and  opinion  of  the  court 
filed,  and  exceptions  thereto,  it  is  ordered,  ad- 
judged, and  decreed  as  follows:  That  the 
Pennsylvania  Water  Company,  the  defend- 
ant, having  refused  and  neglected  to  furnish 
the  plaintifTs  and  its  patrons  with  a  sufficient 
supply  of  reasonably  pure  and  wholesome 
water,  the  defendant  company  secure  and 
provide,  and  at  all  times  hereafter  furnish  to, 
the  plaintiffs  and  Its  other  patrons,  either  by 
change  of  Its  source  of  supply,  by  proper 
filtration,  or  by  some  other  proper  method, 
a  sufficient  supply  of  water,  so  free  from  sew- 
age and  organic  matter,  turbidity,  and  odor 
as  to  make  said  water  reasonably  pure  and 
wholesome.  Within  three  months  from  the 
date  if  this  decree  the  defendant  shall  file  in 
this  cause  a  statement  of  the  steps  it  has 
taken  and  which  It  proposes  to  take  In  fur- 
ther compliance  with  the  provisions  of  this 
decree,  and  of  the  acts  of  April  29,  1874  (P. 
L.  73),  June  2,  1887  (P.  L.  810,  No.  199),  and 
May  16,  1889  (P.  U  226,  No.  232),  and  that 
upon  filing  the  said  statement  the  plaintiffs 
may  file  In  this  cause  such  statement  sugges- 
tion, or  answer  as  they  may  deem  advisable. 
That  this  case  be  retained  in  court  for  such 
further  proceedings  as  from  time  to  time  may 
be  necessary  and  proper  to  insure  the  per- 
formance of  this  decree,  and  to  enable  the 
court  to  exercise  the  Jurisdiction  conferred 
by  the  said  act  of  April  29,  1874,  and  with 
the  liberty  on  the  part  of  either  party  at  any 
time  to  apply  to  the  court  for  such  orders 
and  further  decrees  as  may  from  time  to  time 
be  necessary  and  Just 


"The  costs  in  this  case  to  be  paid  by  the  de- 
fendant" 

Argued  before  FETLL,  BROWN,  MESTiElE- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

Q.  E.  Gordon,  Geo.  W.  Herrlott,  and  A. 
W.  Duff,  for  appellant  R.  A  Balph  and 
J.  A.  Langfitt,  for  appellees. 

PER  CURIAM.  The  decree  entered  In 
this  case  Is  affirmed,  on  the  opinion  of  Judge 

MUler. 


(221  Pa.  611) 
WEIR  ▼.  HAVERFORD  ELECTRIC 
LIGHT  00. 
(Supreme  Court  of  Pennsylvania.   June  2,  ISOSu) 

1.  ELECTBICirr— NEOLiaBNCB— COHTKIBUTOar 

NEaLIQENCE. 

Though  an  electric  light  company  is  held 
to  the  highest  degree  of  care  to  avoid  injury 
to  persons  lawfully  near  its  wires,  snch  per- 
sons are  not  relieved  from  the  consequences  of 
their  own  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Electricity,  §  10.] 

2.  SAia>— Evidence. 

In  an  action  against  an  electric  light  com- 
pany to  recover  for  the  death  of  plaintiff's  hus- 
band by  contact  with  a  live  wire,  evidence  held 
to  show  decedent  guilty  of  contributory  negli- 
gence. 

{Ed.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  18,  Electricity,  i  11.] 

3.  NEGUOENCK— COICPABATIVE  Neouoencb. 

Any  negligence  on  the  part  of  plaintiff 
contributing  to  his  injury  is  a  bar  to  recovery ; 
the  doctrine  of  comparative  neglect  not  being 
recognized  in  the  state. 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  {  162.] 

4  TBiAX.—IirsTBT7cnoNs— Evidence  to  ~  Strs- 

TAIN. 

In  an  action  against  an  electric  light  com- 
pany to  recover  for  the  death  of  plaintifTs 
husband  caused  by  contact  with  a  live  wire. 
where  there  is  no  evidence  that  the  defendant 
maintained  a  common  nuisance  or  was  guilty 
of  wanton  negligence,  it  is  error  to  refer  to 
the  negligence  of  decedent  as  "light,"  and  that 
of  defendant  as  "heavy." 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  46,  Trial,  S§  596-612.] 

Appeal  from  Court  of  Common  Pleas. 
Philadelphia  County. 

Action  by  Lizzie  0.  Weir  against  the  Hav- 
erford  Electric  Light  Company  to  recover 
for  the  death  of  plaintiff's  husband.  Judg- 
ment for  plaintiff,  and  defendant  ai^>eals. 
Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTBBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Charles  Biddle,  for  appellant  A.  8.  L. 
Shields,  and  Sandberg  &  Heymann,  for  ap- 
pellee. 

B'ELL,  J.  The  testimony  on  whi<A  the 
plaintiff  relied  to  establish  negligence  on  the 
part  of  the  defendant  was  this:  The  defend- 
ant. In  order  to  furnish  electricity  for  light- 
ing a  dwelling  house  In  a  rural  district,  ex- 


Digitized  by 


Google 


Pa.) 


WEIR  V.  HAVERFORD  ELECTRIC  LIGHT  CO. 


875 


tended  two  wires  from  tbe  top  of  a  pole 
30  feet  high  to  a  transformer  whicb  was 
fastened  to  the  side  of  a  tankhouse  that 
was  on  tbe  top  of  the  dwelling.  The  pole 
was  on  the  bank  of  a  country  road  nearest  the 
dwelling,  and  the  wires  were  120  feet  In 
length,  and  were  suspended  30  feet  from  tbe 
ground  over  private  property.  They  were 
from  4  to  6  inches  apart  and  7  feet  above 
the  roof  of  the  dwelling,  and  S  inches  from 
the  wall  of  the  tankhouse  to  whicb  they 
were  fastened.  The  wires  were  coated  with 
rubber,  over  wliich  there  was  a  canvas  cover 
tbat  bad  become  weather-worn  and  frayed, 
and  In  places  hung  In  shreds  from  tbe  wire. 
Tbe  rubber  coating  was  unbroken  except  at 
one  place  at  a  bend  in  the  wire  near  the 
transformer,  where  It  was  worn  or  broken 
off,  and  an  Inch  of  the  wire  was  bare.  How 
long  this  Inch  of  wire  had  been  bare  was  not 
shown.  The  defendant  employed  no  one 
whose  special  duty  it  was  to  inspect  tbe 
wires,  but  it  was  the  duty  of  the  linemen, 
who  read  tbe  meters  monthly  and  installed 
meters  and  transformers  and  made  ordinary 
repairs,  to  observe  the  wires  and  to  repair 
or  report  any  defects.  The  canvas  on  these 
wires  had  been  frayed  and  hanging  in  shreds 
for  three  months  before  tbe  accident  The 
bare  wire  could  be  safely  handled  by  a  per- 
son standing  on  a  dry  board  or  box,  and  had 
been  bandied  with  bare  hands  by  the  plain- 
tiffs witness.  To  touch  it  while  standing 
on  metal  or  a  wet  surface  was  exceedingly 
dangerous,  and  would  probably  cause  death. 
Tbe  plaintifC's  husband,  James  Weir,  was 
a  Journeyman  painter,  and  with  two  other 
men,  McAfee,  a  journeyman,  and  Keegan,  a 
foreman  in  charge  of  the  work,  was  engaged 
In  painting  the  outside  wood  and  brickwork 
of  tbe  dwelling.  They  first  worked  on  the 
•  top  of  tbe  tankhouse,  and  while  there  tbey 
observed  tbe  wires  below,  and  one  of  them 
remarked  that  "It  looked  like  a  rag  show." 
Before  tbey  went  on  tbe  roof  of  the  dwelling 
house,  Keegan  told  Weir  "to  be  careful  of 
the  wires,  that  he  did  not  know  tbe  danger." 
When  they  came  up  a  ladder  to  this  roof 
to  work.  Weir  read  the  name  of  tbe  maker 
and  the  capacity  of  the  transformer,  and  re- 
marked: "It  Isn't  the  Watts  that  would  fix 
yon.  It  is  the  electricity  that  is  in  it"  What 
then  took  place  is  thus  described  by  the 
plaintiffs  only  witness  to  the  occurrence: 
"Then  he  went  on  painting.  Mr.  Weir  was 
coming  down  the  end  of  the  weather  board- 
ing along  the  mansard  roof.  Mr.  Keegan 
went  to  work  in  tbe  comer,  and  reached  his 
part  off  tbe  stepladder.  Mr.  Weir  was  paint- 
ing from  the  bottom  up  on  the  brickwork. 
He  got  vp  to  the  bottom  of  the  transformer. 
Mr.  Keegan  told  him  to  wait  for  the  step- 
ladder,  that  he  could  reach  it  off  the  step- 
ladder  over  the  transformer  where  there 
would  be  no  danger.  The  consequence  was 
be  reached  between  the  wires,  and  was 
struck,  at  tbe  point  connecting  the  wires  with 
tbe   transformer."     When  shocked,  be  fell 


from  the  roof  of  the  dwelling  to  the  roof 
of  a  porch  below,  and  from  there  to  the 
ground.  Whether  bis  death  was  caused  by 
tbe  shock  or  tbe  fall,  whicb  broke  bis  neck, 
was  unknown.  This  was  the  case  made  out 
by  the  plaintiffs  witnesses,  and  there  was 
nothing  in  the  testimony  produced  by  the 
defendant  tbat  added  strength  to  it  or  pre- 
sented it  in  a  different  light  Its  witnesses 
corroI>orated  those  of  the  plaintiff,  and  show- 
ed tbat  additidnal  and  more  specific  warn- 
ings bad  been  given  by  Kefegan  to  Weir.  The 
only  defect  that  made  the  wire  dangerous 
was  tbat  it  was  bare  for  the  space  of  an 
inch.  Tbe  rest  of  it  from  the  pole  to  the 
transformer  was  safe,  although  the  outer 
canvas  cover  was  worn  and  frayed.  The 
bare  spot  was  30  feet  above  the  ground,  7 
feet  above  tbe  roof  of  the  building  over  which 
the  wire  passed,  and  at  a  bend  near  the 
transformer.  TWs  was  a  place  where  no 
one  was  likely  to  go  except  on  rare  occasions, 
and  the  wire  was  in  a  position  where  no  one 
could  run  against  it  or  touch  it  accidently 
in  Ignorance  of  its  presence.  '' 

Because  of  the  danger  of  electricity,  com- 
panifee  furnishing  it  are  held  to  tbe  very 
highest  degree  of  care  practicable  to  avoid 
injury  to  any  one  who  may  be  lawfully  in 
proximity  to  their  wirea  Fitzgerald  v.  Edi- 
son Electric  Illuminating  Co.,  200  Pa.  540, 
50  Ati.  161,  86  Am.  St  Rep.  732;  Daltry  v. 
Media  Electric  Light,  etc.,  Co.,  208  Pa.  403, 
57  Atl.  833;  Alexander  v.  Nanticcdte  Light 
Co.,  209  Pa.  571,  58  Atl.  1068,  67  L.  R.  A. 
475.  The  rule  in  regard  to  the  degree  of 
care  that  will  be  exacted  was  dearly  an- 
nounced and  rigidly  applied  in  these  cases, 
but  their  facts,  as  indicating  negligence  or 
fixing  its  degree,  have  but  slight  resemblance 
to  the  facts  in  this  case.  In  tbe  first  of  them 
Improperly  insulated  wires  were  stretched 
eight  or  ten  inches  over  the  roof  of  a  build- 
ing and  were  in  such  a  position  that  tbe 
person  injured  was  required  to  move  them 
in  order  to  continue  his  work.  In  tbe  sec- 
ond a  heavily  charged  and  unused  wire  was 
allowed  to  hang  within  a  few  Inches  of  the 
ground,  close  to  a  driveway  n^ar  Its  en- 
trance from  a  public  road  to  a  lawn  where 
children  were  accustomed  to  play.  In  the 
third  the  proprietor  of  a  store  was  injured 
by  taking  bold  of  an  ordinary  incandescent 
light  bulb  suspended  by  a  cord,  and  using  It 
in  the  way  It  was  Intended  to  be  used.  In 
tbat  case  it  was  held  that,  while  the  electric 
company  was  not  an  insurer,  a  presumption 
of  negligence  arose  and  the  burden  of  ex- 
planation was  upon  It  and  It  was  said  in 
the  opinion  by  our  Brother  Brown :  "Against 
patent  dangers  or  against  those  as  to  which 
be  may  have  been  warned,  the  user  of  elec- 
tricity must  of  course  guard  himself,  and,  if 
he  dallies  with  them,  taking  bold,  by  way  of 
illustration,  of  an  appliance  emitting  sparks  or 
handling  an  uninsulated  wire  after  having 
been  warned  not  to  do  so,  be  voluntarily  pla- 
ces himself  in  peril,  and  cannot  recover  It 
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Injoied."  Tbese  cases  eatabltsh  a  high*  stand- 
ard of  Autj  for  electric  companies,  but  tbey 
do  not  relieve  a  plaintiff  from  the  conse- 
quence of  Ma  own  neglect,  nor  Impose  on  a 
defendant  liability  for  an  accident  that  was 
not  in  reason  to  be  foreseen  and  guarded 
against.  But,  if  we  assume  that  there  was 
sufficient  evidence  of  the  defendant's  negli- 
gence to  require  the  submission  of  that  ques- 
tion to  the  jury,  we  find  no  warrant  for  sub- 
mitting the  question  of  wanton  negligence 
and  the  maintenance  of  a  common  nuisance, 
nor  for  the  instruction  that,  notwithstanding 
the  negligence  of  the  deceased,  there  could  be 
a  recovery  if  there  was  an  inequality  in  the 
degrees  of  negligence ;  that  on  his  part  being 
ordinary  or  "light"  negligence,  and  that  on 
the  part  of  the  defendant  wanton  or  "heavy" 
negligence.  There  was  no  evidence  of  wan- 
ton negligence,  of  an  Intention  to  injure, 
or  of  a  reckless  disregard  of  the  safety  of 
others.  The  full  extent  of  the  defendant's 
default  was  that  the  rubber  covering  was 
off  an  inch  of  wire  that  was  securely  fasten- 
ed to  the  side  of  a  private  house  seven  feet 
above  any  place  from  which  It  could  be 
reached.  Of  this  defect  no  one  bad  actual  or 
constructive  notice.  No  <me  knew  whether 
It  had  been  off  an  hour  or  a  year.  The  de- 
fendant's agents  had  not  looked  to  see.  If 
It  was  negligent,  this  was  the  full  measure 
of  its  neglect. 

The  doctrine  of  comparative  negligence  has 
not  been  recognized  In  our  state.  Any  neg- 
ligence on  the  part  of  a  plaintiff  that  con- 
tributes to,  and  Is  the  proximate  cause  of, 
his  injury,  defeats  his  action.  There  can  be 
no  balancing  or  matching  of  degrees  of  neg- 
ligence. This  has  been  h^ld  so  rigidly  that 
In  Monongahela  City  v.  Fischer,  111  Pa.  9, 
2  Atl.  87,  56  Am.  Bep.  241,  Oil  City  Fuel 
Supply  Co.  V.  Boundy,  122  Pa.  449,  16  Atl. 
865,  and  Mattlmore  v.  Brie  City,  144  Pa.  14, 
22  Atl.  817,  the  judgments  were  reversed  be- 
cause 0*  the  use  of  the  word  "material"  to 
qualify  the  degree  of  the  plaintiff's  negli- 
gence. Ballway  Co.  ▼.  Boudrou,  92  Pa.  475, 
37  Am.  Bep.  707,  and  Ballway  Co.  ▼.  Bosen- 
zwelg,  113  Pa.  619,  6  AtL  545,  are  not  In 
point,  and  have  no  relation  to  the  question. 
In  the  first  a  passenger  riding  on  the  rear 
platform  of  a  crowded  street  car  was  struck 
by  the  pole  of  a  horse  car  following,  and  It 
was  held  that  under  the  circumstances  he 
was  not  negligent,  and  that,  although  his  po- 
sition OD  the  platform  made  the  accident  pos- 
sible, it  was  a  condition  and  not  the  cause 
of  his  injury.  It  was  said  in  the  opinion, 
quoting  from  Creed  v.  Bailroad  Co.,  86  Pa. 
139,  27  Am.  Bep.  693:  "The  test  for  con- 
tributory negligence  is  found  in  the  affirma- 
tive of  the  question:  Does  that  negligence 
contribute  in  any  degree  to  the  production  of 
the  Injury  complained  of?  If  it  does,  there 
can  be  no  recovery.  If  It  does  not.  It  is  not 
to  be  considered."  In  the  second  It  was  held 
that  the  mistake  of  the  plaintiff  In  getting 
on  the  wrong  train  did  not  relieve  the  rail- 


road company  from  liability  for  injuries  oc- 
casioned by  the  wrongful  act  of  the  ccm- 
dnctor  in  putting  him  off  In  the  dark  at  a 
place  where  there  was  a  network  of  trades 
and  switches  on  whidi  trains  and  engines 
were  moving.  The  plaintiff's  duty  to  ex»- 
else  care  for  his  safety  after  be  bad  bem 
put  off  was  fully  recognized,  and  the  Instmc- 
tion  was  given  that  any  negligence  on  bis 
part  after  he  had  been  ejected  wonld  de- 
feat his  right  to  recover. 

We  are  of  opinion  that  the  negligence 
of  the  deceased  was  so  clearly  establislied  t>j 
the  plaintifTs  witnesses  that  a  nonsuit  shonld 
have  been  entered  or  a  verdict  directed  for 
the  defendant.  He  knew  the  wlrea  were 
charged  with  electricity,  and  that  they  were 
dangerous.  He  may  not  have  oboerved  the 
break  In  the  rubber  cover  which  was  btfore 
his  eyes,  nor  comprehended  Its  significance, 
bnt  he  was  twice  warned  of  the  danger,  and 
directed  not  to  attempt  to  paint  above  the 
wires  wbile  standing  on  the  roof.  Notwttli- 
Btandlng  these  warnings,  he  persisted  In  do- 
ing the  work  in  the  most  dangerous  manner, 
and  deliberately  placed  his  arm  between  the 
wires,  which  were  six  inches  apart,  and  at- 
tempted to  paint  the  wall  above  and  eight 
Inches  ba(A  of  them.  This  was  simply  tri- 
fling with  a  danger  of  which  he  was  con- 
scious. His  death,  as  in  the  case  of  the 
plaintiff's  husband  in  Wood  v.  Diamond  Elec- 
tric Co.,  185  Pa.  529,  39  AU.  1111,  who  touch- 
ed a  screen  which  be  had  been  told  was 
charged  with  electricity  from  a  defectively 
insulated  wire,  "was  the  result  of  bis  own 
voluntary  and  deliberate  act" 

The  judgment  is  reversed,  and  jndfment  is 
now  entered  for  the  defendant 


on.  Fa.  »> 
SNTDEB  T.  COBN  EXCH.  NAT.  BANK. 

(Supreme  Coort  of  Pennaylvania.     Jons  2, 
1908.) 

1.  Biiis  ANn  Notes  — Cbxcks  Payable  to 
Bbabbs— "Fiormous  Psasow." 

Where  the  drawer  of  a  check  intended  to 
use  the  name  of  payee,  and  did  ase  it  as  that  of 
a  person  who  should  never  receive  the  check  nor 
have  any  right  to  it  such  payee,  thong^h  an  ex- 
isting person,  was  a  fictitious  one,  within  the 
negotiable  instruments  act  of  May  16,  1901  (P. 
L.  194),  making  a  check  payable  to  bearer,  if 
payable  to  the  order  of  a  nctitions  or  nooex- 
isting  person,  and  such  fact  is  known  to  tha 
person  making  it  so  payable. 

[Ed.  Note.— For  cases  in  point.. see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  {  49.] 

2.  Banks  ard  Bakkino— DsFOsrrs-J>ATiaarr 
— OiT  FoBOEo  Indobseuekt. 

The  liability  of  a  bank  to  its  depositor  for 
payment  of  a  check  on  a  forged  indorsement 
does  not  protect  a  depositor  who  is  in  fanit,  as 
in  intrusting  a  check  to  one  he  has  reason  tp 
suppose  would  make  a  fraudulent  use  of  It,  or 
in  so  carelessly  filling  up  a  check  that  it  may 
readily  be  altered,  or  in  issuing  a  cheek  to  a 
fictitious  person. 

[Ed.  Note.— For  cases  In  point  see  Cent  Die 
vol.  6,  Banks  and  Banking,  {{  43&-462.J 
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S.  Same— Wbongfui.  PAnatun. 

That  checks  drawn  by  an  agent  on  his  prin- 
cipal's account  were  delivered  in  connection  With 
gambling  or  wagering  transactions  is  unavailing 
in  an  action  against  the  bank,  where  there  was 
no  notice. 

[Ei.  Note.— For  cases  in  point,  see  €^nt  Dig. 
vol.  6,  Banks  and  Banking,  |8  S9&-405.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  George  E.  Snyder,  IndlTldual- 
ly,  and  trading  as  Harrison,  Snyder  &  Son, 
against  the  Com  Exchange  National  Bank 
to  recover  the  amount  of  checks  alleged  to 
baye  been  wrongfully  paid  by  the  bank. 
From  an  order  discharging  rule  for  Judgment 
for  want  of  a  sufBclent  affidavit  of  defense, 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
BROWN,  MESTREZAT,  POTTBB,  BLKIN, 
and  STEWART,  JJ. 

William  8.  Divine  and  George  S.  Graham, 
for  appellant  John  Cromwell  Bell  and  H. 
Oordon  McOoucb,  for  appellee: 

BROWN,  J.  In  determining  whether  the 
rule  for  judgment  for  want  of  a  sufficient  af- 
fidavit of  defense  was  properly  discharged 
by  the  court  below,  the  following  material 
averments  In  plaintiff's  statement  must  be 
first  considered :  George  E.  Snyder,  the  plain- 
tiff, trading  and  doing  business  as  a  broker 
in  the  city  of  Philadelphia  tmder  the  name  of 
Harrison,  Snyder  &  Son,  was  a  depositor  with 
the  Com  Exchange  National  Bank,  the  de* 
fendant  He  had  in  his  employ  a  clerk  named 
Edwin  S.  Greenfield,  who  was  authorized  to 
draw  checks  in  his  name  against  his  deposit 
in  the  said  bank  for  the  special  purposes  stat- 
ed In  written  power  of  attorney,  lodged  with 
the  bank.  His  power  of  attorney  was  as  fol- 
lows: 

"Know  all  men  by  these  presents,  that  we, 
Harrison,  Snyder  &  Son,  do  make,  constitute, 
and  appoint  Edwin  S.  Greenfield  our  true  and 
lawful  attorney  for  us  and  In  our  name.  (1) 
To  draw  checks  against  our  account  in  the 
Com  Exchange  National  Bank.  (2)  To  In- 
dorse notes,  checks,  drafts,  or  bills  of  ex- 
change which  may  require  Indorsement  for 
deposit  as  cash  or  for  collection  in  said  bank. 
<3)  To  indorse  any  paper  we  may  offer  said 
bank,  for  discount  (4)  To  accept  all  drafts 
or  bills  of  exchange  which  may  be  drawn 
npoa  (6)  To  make  substitution  in  collateral 
loans,  and  to  do  all  lawful  acts  requisite  for 
effecting  these  premises ;  hereby  ratifying  and 
confirming  all  that  the  said  attorney  shall  dd 
herein  by  virtne  of  .these  presents :  In  wit- 
ness whereof,  we  have  hereunto  set  our  hand 
and  seal,  this  10th  day  of  February,  In  the 
year  of  our  Iiord,  one  thousand  nine  hundred 
and  two  (1902).    Harrison,  Snyder  &  Son. 

"Signed,  sealed,  and  delivered  In  the  pres- 
ence of  C.  Meyer,  Jr." 

Against  plaintiff's  deposit  with  the  defend- 
ant Greenfield,  as  attorney  aforesaid,  drew 
four  checks  payable  to  the  order  of  Charles 


Niemann,  amounting  in  the  aggregate  to  $1S,- 
887.50.  •  The  first  for  $6,000,  was  drawn  on 
April  18,  1006;  the  second,  for  $1,800,  on 
AprU  27,  1006;  the  third,  for  $2,587.eS0,  on 
May  1,  1906;  and  the  fourth,  for  $8,000,  on 
May  8,  1906.  These  checks  were  paid  by  the 
bank  and  charged  to  the  account  of  the  plain- 
tiff. They  purported  to  have  been  Indorsed 
by  the  said  Charles  Niemann,  but  the  indorse- 
ments of  his  name  were  forgeries,  and  were 
never  authorized  by  him  or  the  plaintiff.  The 
said  checks  purported  to  have  been  Indorsed 
In  blank  by  said  forged  Indorsements  to  the 
firm  of  R.  M.  Miner  &  Co.,  a  copartnership, 
purporting  to  carry  on  a  stock  and  grain 
brokerage  business,  based  upon  actual  pur- 
chases, sales,  and  deliveries,  but  actually  con- 
ducting a  gambling  establishment  popularly 
known  as  a  "bucket  shop."  The  said  four 
checks  were  deposited  by  the  said  R  M.  Min- 
er &  Co.,  with  the  Real  Estate  Title  Insurance 
&  Trust  Company  of  Philadelphia,  which  act- 
ed as  a  bank  of  deposit  for  the  said  R.  M. 
Miner  &  Co.  The  said  trust  company  indors- 
ed three  of  the  said  checks,  guaranteeing  the 
previous  indorsements  to  certain  banks  in  the 
city  of  Philadelphia  for  collection,  through 
which  they  were  collected.  The  fourth  check 
was  also  indorsed  by  the  said  trust  company, 
but  without  guaranteeing  the  previous  In- 
dorsements. The  defendant  the  Com  Ex- 
change National  Bank,  relying  upon  the 
guaranty  by  the  Real  Estate  Title  Insurance 
&  Trust  Company  of  the  indorsements  upon 
the  three  checks,  and  upon  its  indorsement  of 
the  fourth,  paid  each  of  said  checks  to  it 
through  Its  collecting  agents.  Upon  the  aver- 
ments that  the  indorsements  purporting  to  be 
those  of  Charles  Niemann  were  forgeries, 
that  the  Real  Estate  Title  Insurance  &  Trust 
Company  collected  the  proceeds  of  the  checks 
with  actual  knowledge  of  the  character  of 
the  business  of  the  firm  of  R.  M.  Miner  &  Co., 
that  the  defendant  had  constructive  notice 
of  the  business  of  said  firm,  and  that  the  said 
checks  were  not  given  in  due  course  of  busi- 
ness, the  plaintiff  claims  to  recover  from  the 
appellee  the  amounts  it  paid  on  them. 

Turning  to  the  affidavit  of  defense,  we  find 
the  following  averred  by  the  defendant:  The 
plaintiff  bad  in  his  employ  as  his  confidential 
clerk  and  manager  Edwin  S.  Greenfield,  to 
whom  be  largely  Intrusted  the  conduct  and 
management  of  his  business,  particularly  that 
portion  of  It  relating  to  the  finances,  and  the 
said  clerk  or  manager  had  by  virtue  of  the 
power  of  attorney  of  February  19,  1002, 
drawn  many  checlcs  upon  the  defendant, 
amounting  In  the  aggregate  to  many  thousand 
dollars,  which  checks  had  t)een  paid  by  the 
defendant  on  presentation,  and  no  payment 
had  ever  been  questioned  by  the  plaintiff. 
Greenfield,  after  having  drawn  to  the  order 
of  Niemann  the  four  checks  set  forth  in  plain- 
tiff's statement,  delivered  them  to  R.  M.  Min- 
er &  Co.,  in  the  regular  course  of  business  in 
payment  of  accounts  due  to  the  said  firm. 
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R.  M.  Miner  &  Co.,  after  Indorsing  the  aald 
checks,  deposited  them  with  the  Real  Estate 
Title  Insurance  &  Trust  Company  in  the  regu- 
lar course  of  business,  and  the  same  were 
paid  to  the  said  trust  company  through  the 
agencies  set  forth  in  plaintiff's  statement.  At 
the  time  each  of  the  checks  was  drawn  by 
Greenfield,  there  were  no  business  transac- 
tions pending  between  the  plaintiff  and 
Charles  Niemann,  and  there  were  not  due  to 
him  the  amounts  of  said  checks  or  any  other 
sum  or  sums  of  money  whatever.  When 
Greenfield  drew  the  said  checks  and  forth- 
with delivered  them  to  R.  M.  Miner  &  Co., 
he  Intended  tp  cheat  and  defraud  the  plain- 
tiff to  the  extent  of  $18,387.50  by  having  the 
checks  paid  to  the  said  firm.  He  Intended  to 
write,  and  actually  did  write,  the  name  of  the 
said  Charles  Niemann  on  the  back  of  the  said 
checks  In  order  to  Induce  R.  M.  Miner  &  Co., 
and  all  others  to  whom  they  might  be  pre- 
sented, to  accept  them  as  if  they  had  been 
issued  by  the  plaintiff  to  the  said  Charles 
Niemann  in  the  regular  course  of  business, 
and  had  been  indorsed  by  him,  the  payee 
named  in  them.  When  Greenfield,  as  attor- 
ney for  the  plaintiff,  drew  the  checks  to  the 
order  of  Niemann,  he  well  knew  that  the  lat- 
ter bad  no  right  to  them,  or  any  of  them,  and 
it  was  never  Intended  by  Greenfield  that  Nie- 
mann should  receive  them  or  the  proceeds 
thereof.  Niemann  was  not  a  real  bona  fide 
payee,  but  was  in  legal  contemplation  a  ficti- 
tious person,  a  fact  well  known  to  Greenfield 
at  the  time  the  checks  were  drawn.  Said 
checks  thereupon  became  payable  to  bearer, 
and  the  defendant  Is  In  no  manner  affected 
by  the  forged  Indorsements  of  Niemann's 
name  thereon.  Neither  R.  M.  Miner  &  Co., 
<he  said  Real  Estate  Title  Insurance  &  Trust 
Company,  nor  Its  collecting  agents  had  any 
notice  or  knowledge  of  any  kind  of  the  fraud 
of  Greenfield  until  long  after  the  checks  had 
been  paid  by  the  defendant  in  due  course  in 
the  regular  order  of  business,  and  the  said 
trust  company  had  no  knowledge  of  the  char- 
acter of  the  business  of  R.  M.  Miner  &  Co.,  as 
set  forth  in  plaintlCTs  statement.  It  such  was 
the  fact,  and  that  the  checks  represented 
gambling  transactions.  It  is  to  be  noted  that, 
though  the  averment  in  plaintiff's  statement 
is  that  Greenfield  was  authorized  to  draw 
checks  "for  the  special  purposes"  stated  in 
the  power  of  attorney,  no  special  purposes 
are  therein  named.  His  authority  to  draw 
checks  was  a  general  and  unlimited  one,  and, 
upon  tiie  presentation  of  any  check  drawn 
by  him  as  attorney  for  the  appellant,  the  bank 
was  under  no  duty  to  ascertain  the  purpose 
for  which  it  had  been  drawn.  It  was  as  safe 
in  paying  any  check  drawn  by  him  as  attor- 
ney for  the  plaintiff  as  it  would  have  been 
If  the  check  had  been  drawn  by  the  plaintiff 
himself.  By  conferring  this  general  power 
upon  Greenfield,  the  appellant  made  it  pos- 
sible for  him  to  abuse  it,  and,  having  been 
abused  by  him,  the  principal  now  asks  that 
another,  the  bank  which  innocently  paid  the 


checks,  and  not  he,  shall  bear  the  consequences 
of  the  fraud  of  the  agent  whom  he  tmsted. 
This  result  cannot  follow  unless  In  the  face 
of  the  facts  as  set  forth  In  the  affidavit  of 
defense,  which  for  the  present  we  must  as- 
sume to  be  true,  the  appellee  paid  the  checks 
and  charged  them  to  the  appellant's  account 
in  disregard  of  a  duty  which  it  owned  him. 

Greenfield  had  admittedly  been  authorized 
to  draw  checks  payable  to  bearer.  A  cbedf 
so  drawn  and  delivered  by  him  to  any  one 
could  have  been  indorsed  by  the  holder  to  an- 
other, and  the  payment  of  It  by  the  bank  to 
the  indorsee  could  not  have  been  questioned 
by  the  appellant.  If,  instead  of  drawing  the 
four  checks  to.  the  order  of  Niemann,  he  had 
made  them  payable  to  bearer  and  gone  to  tbe 
bank  and  drawn  the  money  himself,  the  ap- 
pellant could  not  have  repudiated  the  bank's 
payment  to  him;  or,  if  having  made  them 
payable  to  bearer  he  had  delivered  them  to 
R.  M.  Miner  &  Co.,  and  they  had  been  In- 
dorsed by  that  firm  to  the  Real  Estate  Title 
Insurance  &  Trust  Company,  and  collected 
by  It  through  the  agencies  set  forth  in  plain- 
tiff's statement,  it  would  have  been  idle  for 
the  appellant  to  challenge  tbe  payments  by 
the  appellee  in  the  face  of  his  power  of  at- 
torney clothing  his  clerk  with  unlimited  pow- 
er in  drawing  checks  in  his  name  and  lodged 
by  himself  with  the  bEink  as  its  authority  to 
pay  any  checks  drawn  by  virtue  of  it  Green- 
field was  responsible  to  his  employer  for  the 
abuse  of  the  power  conferred  upon  him,  and 
the  employer's  concern  was  that  it  should  not 
be  abused;  but  It  was  never  any  concern  of 
the  bank  why,  or  for  what  purpose,  any  check 
had  been  drawn  by  the  clerk  under  the  broad 
power  given  him  by  the  employer.  Its  sole 
duty  was  to  pay  without  question  whenev«r 
a  check  so  drawn  was  presented  by  the  party 
to  whom  Greenfield  Intended  It  to  be  paid, 
and  his  intention  every  time  he  drew  a  check' 
became,  as  to  the  bank  upon  which  it  was 
drawn,  the  intention  of  the  man  who  had  em- 
powered him  to  draw  it. 

By  our  negotiable  Instruments  act  of  Hay 
16,  1901  (P.  li.  194),  a  check  is  payable  to 
bearer  "when  it  is  payable  to  the  order  of  |i 
fictitious  or  nonexisting  person,  and  such  fact 
was  known  to  the  person  making  it  so  pay- 
able." Tbe  averment  In  the  affidavit  of  de- 
fense is  that  Niemann  was  not  a  real,  bona 
fide  payee,  but  was  In  legal  contemplation  a 
fictitious  person,  such  fact  having  t>een  well 
known  to  Greenfield  at  the  time  he  drew  the 
checks;  that  Niemann  had  no  right  to  them, 
or  any  of  them,  and  it  never  was  intended  by 
Greenfield  that  he  should  receive  tliem  or 
their  proceeds.  Niemann  may  have  been  an 
existing  person,  but  he  could  have  been,  and 
was,  a  fictitious  one  within  the  meaning  of 
the  act  of  assembly  if  Greenfield  intended  to 
use  his  name,  and  did  use  it,  as  that  of  a 
person  who  should  never  receive  the  checks 
nor  have  any  right  to  them.  The  intent  of 
the  drawer  of  the  check  in  inserting  the  name 
of  a  payee  is  tbe  sole  teat  of  whether  the 
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payee  Is  a  flctltions  person,  and  the  intent  of 
the  drawer  of  these  checks  as  attorney  for 
the  appellant  must,  as  just  stated,  be  regard- 
ed as  against  the  bank  upon  ■which  they  were 
drawn  as  tiie  Intent  of  the  appellant  himself. 
A  fictitious  person  within  the  contemplation 
of  the  act  of  1901  Is  not  merely  a  nonezisting 
one;  for,  If  so,  the  word  "nonexlstlng"  would 
have  been  sufficient  without  more.  It  Is 
clear,  then,  that,  when  the  Legislature  de- 
clared that  a  check  payable  to  a  "fictitious  or 
nonexlstlng  person"  is  to  be  regarded  as  pay- 
able to  bearer,  It  meant  a  fictitious  person  to 
be  one  who,  though  named  as  payee  In  a 
check,  has  no  right  to  It,  or  the  proceeds  of 
It,  because  the  drawer  of  It  so  intended,  and 
It  therefore  matters  not  whether  the  name  of 
the  payee  used  by  him  be  that  of  one  living 
or  dead,  or  of  one  who  never  existed. 

In  Bank  of  Kngland  v.  Vagllano,  L.  R.  Ap- 
peal Cases  (1891)  107,  the  English  bills  of  ex- 
change act  of  1882,  after  which  our  act  of 
1901  was  modeled,  was  construed,  and,  In  an- 
swering the  contention  that  the  word  "ficti- 
tious" was  only  applicable  to  a  creature  of 
imagination,  having  no  legal  existence,  Lord 
Herschell  said:  "If  so,  there  was  no  neces- 
sity for  the  Introduction  of  the  word  'ficti- 
tious' in  the  enactment.  The  word  "nonexist- 
ent* would  have  sufllced.  •  •  •  Where, 
then,  the  payee  named  Is  so  named  by  way  of 
pretense  only  without  the  intention  that  he 
shall  be  the  person  to  receive  payment,  is  It 
doing  violence  to  language  to  say  that  the 
payee  is  a  fictitious  person?  I  think  not  I 
do  not  think  that  the  word  'fictitious'  is  ex- 
clusively used  to  qualify  that  which  has  no 
real  existence."  Lord  Morris,  following,  said: 
"I  entirely  agree  In  the  conclusion  arrived  at 
by  my  noble  and  learned  friend.  Lord  Hers- 
chell, viz.,  that,  whenever  tbe  name  Inserted 
as  that  of  the  payee  is  Inserted  without  any 
intention  that  payment  shall  only  be  made  In 
conformity  therewith,  tlje  payee  becomes  a 
fictitious  person  within  the  meaning  of  the 
BUls  of  Exchange  Act,  1882,  I  7,  subsec.  3, 
and  that  the  bill  may  be  treated  by  a  legal 
bolder  as  payable  to  bearer;  and,  having  had 
,  the  advantage  of  reading  the  noble  and  learn- 
ed lord's  Judgment  In  print,  I  concur  in  the 
reasoning  by  which  that  conclusion  is  arrived 
at"  In  this  Lord  Watson  concurred,  saying: 
"I  think  that  the  language  of  the  subsection 
taken  In  its  ordinary  significance  imports 
that  a  bill  may  be  treated  as  payable  to  bear- 
er in  all  cases  where  the  person  designated  as 
payee  on  the  face  of  it  is  either  nonexlstlng, 
or,  being  in  existence,  has  not  snd  never  was 
Intended  to  have,  any  right  to  its  contents." 

In  Phillips  V.  Mercantile  National  Bank  of 
New  Tork,  140  N.  Y.  556,  35  N.  E.  982,  23 
Ix  R.  A.  584,  37  Am.  St  Rep.  596,  a  case 
singularly  similar  to  the  one  now  before  us, 
the  New  York  Court  of  Appeals,  in  constru- 
ing tbe  word  "fictitious"  in  a  statute  of  that 
state  containing  the  same  provision  as  ours, 
attached  to  it  the  same  meaning  as  is  given 
to  It  In  Vagllano  v.  Bank  of  England.    Bart- 


lett  the  cashier  of  tbe  National  Bank  of 
Sumter,  S.  C,  bad  authority  from  it  to 
draw  checks  or  drafts  upon  tbe  Mercantile 
National  Bank  of  New  York,  with  which  it 
had  an  account  He  drew  checks  upon  that 
bank,  making  them  payable  to  tbe  order  of 
existing  persons,  but  without  their  knowl- 
edge, and  then  Indorsed  tbe  checks  In 
their  names  to  a  firm  of  stockbrokers  in  New 
Yoric,  who  collected  them  from  the  Mercan- 
tile National  Bank.  Tbe  receiver  of  tbe 
Sumter  bank  brought  suit  against  that  bank 
to  recover  back  the  amounts  whic^  It  had 
paid  on  Bartlett'B  checks,  on  the  ground  that 
the  indorsements  of  the  names  of  the  payees 
were  forgeries.  It  was  held  that  there  could 
be  no  recovery  because  the  checks  had  been 
made  payable  to  fictitious  persons,  even 
though  the  names  adopted  were  those  of 
known  and  existing  ones,  and  were  therefore 
to  be  regarded  as  having  been  made  payable 
to  bearer  and  intended  for  delivery  to  tbe 
stockbrokers  In  New  York.  This  having  been 
the  intent  of  Bartlett,  who  had  authority 
from  his  bank  to  draw  the  checks,  his  in- 
tent was  said  to  have  been,  so  far  as  the  New 
York  bank  was  concerned,  the  intent  of  his 
bank,  and  that  whatever  he  did  in  drawing 
and  delivering  the  checks  was  to  be  regarded 
as  its  act  In  tbe  course  of  its  opinion  tbe 
court  said:  "Whether  indorsing  the  chedc 
in  tbe  name  of  the  payee  therein  was  a  for- 
gery In  the  legal  sense  or  not  is  not  tbe  im- 
portant question.  In  a  general  sense,  of 
course,  the  cashier  did  forge  tbe  payee's 
name,  but  that  fact  did  not  affect  the  title 
or  rights  of  tbe  defendant  Coggill  v.  Amer- 
ican Exchange  Bank,  1  N.  Y.  113,  49  Am. 
Dec.  310.  In  the  case  dted  a  bill  was  drawn 
upon  the  plaintiff  to  the  order  of  one  Tru- 
man Billings,  and  was  discounted  at  a  bank. 
Tbe  drawer  had  Indorsed  It  with  the  name  of 
tbe  payee,  Truman  BUlings,  a  person  who  In 
fact  bad  no  interest  In  tbe  bill.  It  was  held 
that  the  defendant  hi  the  case,  who  .had  ac- 
cepted and  paid  tbe  bill,  held  It  by  a  good 
title.  Bronson,  J.,  said:  'As  tbe  payee  had 
no  interest  and  It  was  not  Intended  he  should 
ever  become  a  party  to  tbe  transaction,  he 
may  t>e  regarded,  in  relation  to  this  matter, 
as  a  nonentity,  and  it  Is  fully  settled  that 
when  a  man  draws  and  puts  into  circulation 
a  bill,  which  is  payable  to  a  fictitious  person, 
the  holder  may  declare  and  recover  upon  It 
as  a  bill  payable  to  bearer.  In  legal  effect 
though  not  In  form,  the  bill  Is  payable  to 
bearer.'  Tbe  case  of  Shipman  v.  Bank  of 
the  State  of  New  York,  126  N.  Y.  818,  27 
N.  E.  371.  12  U  R.  A.  791,  22  Am.  St  Rep. 
821,  *  •  *  was  a  case  wholly  other  than 
was  made  out  bere.  It  was  stated  In  tbe 
Shipman  Case  that  the  maker's  Intention  is 
the  controlling  consideration,  which  deter- 
mines the  character  of  the  paper,  and  that 
the  statutory  rule  which  gives  to  paper 
drawn  payable  to  tbe  order  of  a  fictitious 
person,  and  negotiated  by  the  maker,  the 
same  validity  as  paper  payable  to  bearer, 
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applies  onily  when  tstuih  paper  la  put  Into 
circulation  by  the  maker  with  knowledge  that 
the  name  of  the  payee  does  not  represent  a 
real  person.  The  principle  of  that  declsioii 
l8  quite  applicable  to  the  case  at  bar. 
Though  Bartlett  Etelected,  for  the  execution 
of  bis  dishonest  purposes,  the  names  of  per- 
sona who  were  dealers  with  his  bank,  It  was, 
In  legal  effect,  as  though  he  had  selected  any 
names  at  random.  The  difference  Is  that  by 
the  methods  resorted  to  he  averted  suspicion 
on  the  part  oif  the  directors  or  other  officers 
of  his  bank.  The  names  he  used  were;  for 
his  purposes,  fictitious,  because  be  never  In- 
tended that  the  paper  should  reach  the  per- 
sons whose  names  were  upon  them.  The 
transaction  was  one  solely  for  the  fraudu- 
lent purpose  of  appropriating  bis  bank's  mon- 
eys by  a  trick  which  his  position  enabled  blm 
to  perform.  Goncededly,  If  the  names  of  the 
payees  were  of  fictitious  persons,  the  Sumter 
bank  would  have  had  no  claim  upon  the  de- 
fendant. ♦  »  •  The  flctltiousness  of  the 
maker's  direction  to  pay  does  not  depend  upon 
the  identification  of  the  name  of  the  payee 
with  some  existent  person,  but  upon  the  in- 
tention underlying  the  act  of  the  maker  in 
Inserting  the  name.  Where,  as  in  this  case^ 
the  intent  of  the  act  was,  by  the  use  of  the 
names  of  some  known  persons,  to  throw  di- 
rectors and  officers  off  their  guard,  such  a 
use  of  names  was  merely  an  instrumentality 
or  a  means  which  the  casliler  adopted,  In  the 
execution  of  his  purpose  to  defraud  the  bank, 
in  an  apparently  legitimate  exercise  of  his 
authority.  The  cashier,  through  his  office, 
and  the  powers  confi.ded  to  him  for  exercise, 
was  enabled  to  perpetrate  a  fraud  upon  bis 
bank,  which  a  greater  vigilance  of  its  officers 
might  have  earlier  discovered,  if  It  might  not 
have  prevented.  If  bis  position  and  the  con- 
fidence reposed  In  him  were  such  as  to  enable 
him  to  escape  detection  for  the  while,  then 
the  consequences  of  bis  fraudulent  acts 
should  fall  upon  the  bank,  whose  directors, 
by  thefr  misplaced  confidence,  and  gift  of 
powers,  made  them  possible,  and  not  upon 
others,  who  themselves  acting  Innocently  and 
In  good  faith  were  warranted  in  believing  the 
transaction  to  have  been  one  coming  within 
the  cashier's  powers.  It  may  be  quite  true 
that  the  cashier  was  not  the  agent  of  the 
bank  to  commit  a  forgery  or  any  other  fraud 
of  such  a  nature,' but  be  was  authorized  to 
draw  or  check  upon  the  bank's  funds.  If 
be  abused  his  authority  and  robbed  his  bank, 
it  must  suffer  the  loss.  The  distinction  be- 
tween such  a  case  and  the  many  other  cases 
which  the  plalntlfTs  counsel  cites  from  Is  In 
the  fact  that  It  was  within  the  scope  of  this 
cashier's  powers  to  bind  the  bank  by  his 


eheckfk  In  transmitting  them,  made  oat  and 
hkdorsed  as  they  were,  the  bank  was  so  far 
concluded  by  his  acts  as  to  be  estopped  from 
now  denying  their  validity." 

If  the  checks  drawn  by  Greenfield  to  the 
order  of  Niemann  as  a  fictitious  person  bad 
been  .drawn  by  Snyder  himself  with  the  same 
Intent  as  Greenfield's,  and  he  had  indorsed 
Niemann's  name  on  them  and  handed  them 
to  R.  M.  Miner  &  Co.,  it  would  not  be  pre- 
tended that  he  would  have  any  claim  against 
the  appellee.  And  yet  this  is  the  real  situ- 
ation; for,  when  Snyder  lodged  with  the 
bank  his  power  of  attorney  to  Greenfield,  be 
in  effect  said  to  It:  "Any  check  drawn  upon 
you  by  Greenfield  as  my  attorney  and  Issued 
by  him  Is  to  be  paid  by  you  as  having  been 
drawn  and  Issued  by  me."  If  this  Is  not 
sufficient  to  protect  the  bank  from  liability 
for  what  the  appellant  now  charges  were  its 
mlspayments  out  of  his  funds,  it  is  not  easy 
to  conceive  what  would  be.  The  guaranty  of 
the  previous  Indorsements  on  the  checks  by 
the  Real  Estate  Title  Insurance  &  Trust 
Company  was  a  guaranty  of  the  Indorsement 
of  R.  M.  Miner  &  Co.,  for  It  was  the  only 
one  upon  the  checks  In  legal  contemplation 
when  they  were  deposited  with  the  trust  com- 
pany. When  the  checks  were  delivered  to 
E.  M.  Miner  &  Co.,  they  were,  as  shown,  pay- 
able to  bearer,  and  nothing,  therefore,  need 
be  said  on  the  contention  of  the  appellant  as 
to  the  liability  of  the  trust  company  to  the 
appellee  upon  the  guaranty  of  the  Indorse- 
ments on  the  checks,  unless  It  be  to  tejwat 
what  we  have  said  through  our  Brother  Fell 
in  recognizing  the  liability  of  a  bank  to  Its 
depositor  for  payment  of  a  check  on  a  forged 
indorsement:  "The  rule  applies  where  a 
check  has  been  lost  or  stolen  and  the  payee's 
name  has  afterwards  been  forged;  but  It 
does  not  protect  a  depositor  who  is  in  fault, 
as  In  intrusting  a  check  to  one  who  he  has 
reason  to  suppose  will  make  a  fraudulent  use 
of  It,  or  In  so  carelessly  filling  up  a  check 
that  it  may  readily  be  altered,  or  in  Issuing 
a  check  to  a  fictitious  person.  It  Is  confined 
to  cases  in  which  the  depositor  has  done 
nothhig  to  Increase  the  risk  of  the  bank." 
Land  Title  &  Trust  Company  v.  Northwest- 
em  National  Bank,  196  Pa.  230,  46  AU.  420, 
50  L.  R.  A.  75,  79  Am.  St  Rep.  717.  The  al- 
legation that  the  checks  were  delivered  to 
R.  M.  Miner  &  Co.  In  connection  with  gamb- 
ling or  wagering  transactions  Is  unavailing, 
in  view  of  the  averments  In  the  affidavit  of 
defense.  Bank  ▼.  Arnold,  187  Pa.  356,  40 
Atl.  794. 

The  assignment  of  error  Is  overruled,  and 
the  order  of  the  court  discharging  the  riile 
for  judgment  Is  affirmed. 
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DIOCESE  OB"  TREa^TON  t.  TOMAN. 

(Court  of  Ghanoenr  ot  New  Jener.    Aug.  13, 
1908.) 

X.  Costs— PsBaoNB  EnTiTixi>— Both  Fabties 

Successful  in  Past. 

Independent  of  statute,  and  under  Chan- 
cery Act  (P.  L.  1902,  p.  53S)  $  84,  providing 
that  coats  in  the  Court  of  Chancery  aball  be 
discretionary,  except  where  otherwise  directed 
by  law,  etc.,  where  complainant  and  defendant 
are  each  successful  on  one  or  more  substantial 
issues,  neither  ia  entitled  to  oosta  u  against 
the  otner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  13,  Costs,  i  272.] 

2.  Samk—Akount— Counsel    Fees  —  Discbk- 
tion  of  cocbt. 

Under  Chancery  Act  (P.  U  1002,  p.  540)  i 
SI,  making  it  lawful  to  include  in  comptainant's 
costs  a  counsel  fee,  fixed  by  the  Chancellor, 
the  allowance  of  a  counsel  fee  is  in  the  discre- 
tion of  the  Chancellor,  where  costs  are  given 
against  defendant ;  but,  where  oomplainant  does 
not  lecorer  costs,  he  cannot  obtam  the  allow- 
ance of  a  counsel  fee. 

On  application  for  oost>  aaid  ooimael  te*. 
Denied. 
For  former  opinion,  see  70  Atl.  606. 

WALKER,  v.  C.  The  bill  In  this  case  waa 
filed  to  restrain  the  defendants  from  propel- 
ling automobiles  through  a  certain  alleyway 
onto  a  lot  to  which  the  way  Is  appurtenant, 
and  thence  onto  another  lot  of  the  defendants 
lying  beyond  and  to  which  the  way  is  not 
appurtenant,  and  also  to  restrain  them  from 
such  use  of  the  alleyway,  because  It  Is  alleged 
that  an  automobile  is  not  a  carriage  (the  way 
being  reserved  as  a  carriageway),  and  that 
the  propulsion  of  the  automobiles  through 
the  alleyway  constitutes  a  nuisance.  The 
complainant  has  prevailed  In  the  first  con- 
tention, and  the  defendant  In  the  last  two  con- 
tentiona  The  decree  Is  now  to  be  settled,  and 
the  complainant  asks  for  costs  and  counsel 
fee  against  the  defendants. 

The  cases  are  numerous  In  this  state,  both 
at  law  and  in  equity,  that,  where  each  party 
succeeds  in  part,  neither  Is  entitled  to  costs 
against  the  other.  2  Ann.  Dig.  N.  J.  p.  2744, 
f  36.  The  test,  I  take  it.  Is  that  if  the  com- 
plainant succeeds  on  one  or  more  substan- 
tial Issues,  and  the  defendant  likewise  suc- 
ceeds on  one  or  more  substantial  Issues, 
neither  is  entitled  to  costs  as  against  the  oth- 
er ;  and  such  has  been  the  result  In  this  case. 
Besides,  the  chancery  act  provides  (P.  L.  1902, 
p.  538,  {  84)  that  costs  In  this  court  shall  be 
discretionary,  except  where  It  is  otherwise 
directed  by  law.  There  Is  no  act  making  an 
award  of  costs  compnlsory  upon  the  court  in 
such  a  case  as  this  one.  The  chancery  act 
(P.  L.  1902,  p.  540,  •{  91)  also  provides  that 
It  dial]  be  lawful  to  Include  In  the  complain- 
ant's costs,  to  be  collected  as  part  thereof,  a 
counsel  fee  to  be  fixed  by  the  Chancellor  on 
final  decree.  This  Is  something  that  may  or 
may  not  be  done.  In  the  discretion  of  the 
Chancellor,  in  cases  where  costs  are  given 
against  a  defendant;  bat  where  the  com- 
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plalnant  does  not  recover  costs  he  cannot 
Iiave  a  counsel  fee  awarded. 

The  result  Is  that  the  decree  for  injunction 
In  favor  of  the  complainant  and  against  the 
defendants,  to  the  extent  indicated  In  the 
opinion  already  filed,'  will  be  advised,  but 
without  costs  to  either  party  as  against  the 
other. 


In  re  NEWARK  SCHOOL  BOARD. 
(Supreme  Court  of  New  Jersey.    Dec  30,  1907.) 

1.  Cebtio&abi— OsocNDS— Adequaot  of  Oxh- 
EB  Remedy. 

Where  the  real  interest  of  the  applicants 
for  certiorari  to  review  the  proceedings  under 
which  a  school  board  of  a  city  was  appointed 
by  the  mayor  thereof  is  their  individual  interest 
as  members  of  the  board  of  education  to  retain 
their  offices,  the  reason  must  be  cogent  to  in- 
duce the  court  to  exercise  its  discretion  in  their 
favor. 

2.  QtrO    WabBARTO— GbOUNDS  — EXEBCIBE    OF 

Public  Office. 

The  remedy  of  the  present  board  of  educa- 
tion of  a  city,  seeking  to  retain  their  oflSces  as 
against  a  new  board  appointed  by  the  mayor,  ia 
by  qno  warranto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Digi 
vol.  41,  Qno  Warranto,  §  10.1 

3.  Schools  and  School  Distbicts  —  Stat- 
utes—Local  Appointive  Boabd  of  Esti- 
MATK— Bftkct. 

The  school  law  of  1003  (P.  L.  p.  6),  is  not 
unconstitutional,  because  it  creates  a  local  ap- 
pointive board  of  estimate,  with  power  to  fix 
the  amount  to  be  raised  by  taxation. 

4.  Sake— Public  Schools— Establishhbnt— 
CoNsrrruTioirAL  LmrrATioNS. 

The  Constitution,  requiring  the  Legislature 
to  provide  for  the  instruction  of  children  be- 
tween the  ages  of  5  and  18  years,  does  not  lim- 
it the  power  of  the  Legislatuie  over  free  public 
schools;  and  a  school  law  providing  for  the  ed- 
ucation of  children  between  the  ages  of  5  and  20 
years  is  not  invalid. 

5.  Statutes— Referendum  Elections  —  Use 
OF  VoTiNO  Machines— Effect. 

The  Legislature,  in  adopting  the  device  of 
a.  referendum  for  the  adoption  of  provisions  of 
the  school  law,  may  provide  for  the  use  of  vot- 
ing machines  at  the  election  provided  for,  though 
the  provision  for  voting  machines  at  elections  of 
school  officers  may  be  invalid. 

6.  Cebtiobabi— Defense. 

After  a  referendum  election  authorized  by 
the  school  law  for  the  adoption  of  the  provisions 
thereof  has  been  held  by  the  use  of  voting  ma- 
chines, the  validity  of  the  method  of  voting 
adopted  cannot  be  attacked  by  certiorari  to  re- 
view the  proceedings  under  which  a  school 
board  was  appointed,  to  the  detriment  of  the 
public  interests. 

Application  for  a  rule  to  show  cause  why 
a  writ  of  certiorari  should  not  be  Issued  to 
review  the  proceedings  under  which  tiie 
Newark  school  board,  of  nine  members,  was 
appointed  by  the  mayor  to  supersede  a  larger 
active  body.    Denied. 

Argued  before  SWAXZE,  J. 

Oliandler  W.  Riker,  for  the  mle.  Francis 
Child,  Jr.,  James  Nogm^  and  Herbert  Bog^ 
opposed. 

SWAYZB,  J.  I  think  the  case  Is  like  that 
of  UcFaU  T.  Dover,  70  N.  J.  Law,  618,  67 
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Atl.  136,  and  Magner  ▼.  Bayonne  (N.  J.  Sup.) 
64  Ati.  993,  and  I  am  not  wUUng  to  8ay  that 
a  writ  of  certiorari  could  not  issue  In  a  prop- 
er case.  It  Is  obvious,  bowever,  that  the  real 
Interest  of  the  applicants  Is  not  their  Inter- 
est as  taxpayers  and  citizens  In  good  govern- 
ment of  the  city,  but  their  Individual  Inter- 
est as  members  of  the  present  board  of  edu- 
cation to  retain  their  ofiftces.  As  such  they 
have  a  remedy  by  quo  warranto,  and  do  not 
need  the  writ  now  asked  for.  Their  appli- 
cation ought,  therefore,  to  be  scanned  care- 
fully, and  the  reasons  for  it  ought  t?  be  co- 
gent, to  induce  the  court  to  exercise  its  dis- 
cretion in  their  favor. 

The  reasons  do  not  seem  to  me  such  as 
would  be  likely  to  lead  to  the  setting  aside 
of  the  proceedings  sought  to  be  reviewed. 

The  objection  that  tbe  school  law  is  un- 
constitutional, because  it  creates  an  appoint- 
ive board  of  estimate,  with  power  to  fix  the 
amount  to  be  raised  by  taxation,  rests  on  a 
misapprehension  of  the  opinion  in  Township 
of  Bernards  v.  Allen,  61  N.  J.  Law,  228,  39 
AO.  716.  The  objection  there  was,  not  that 
the  board  was  appointive,  but  that  it  was 
appointed  by  the  Governor,  a  power  quite 
beyond  the  control  of  people  of  the  township, 
who  had  to  pay  the  taxes. 

Chief  Justice  Depue  In  his  opinion  express- 
ly stated  that  for  local  purposes  the  local 
authorities  are  the  rq>re8entatlves  of  the 
people,  and  the  objection  which  he  found  to 
be  fatal  to  the  act  then  under  review  was 
that  it  did  not  purport  to  confer  the  power 
of  taxation  on°  local  municipal  bodies.  He 
did  not  intimate  that,  if  the  power  had  been 
conferred  on  a  local  body,  it  would  have 
made  any  difference  whether  that  local  body 
was  appointive  or  elective.  What  It  was  im- 
portant to  secure  was  local  control  of  the 
local  taxing  authority.  It  was  of  compara- 
tively minor  importance  whether  that  local 
control  was  direct,  as  In  the  case  of  an 
elective  body,  or  indirect,  as  in  the  case  of  an 
appointive  body. 

At  the  time  of  that  decision  the  legislation 
of  1891,  creating  an  appointive  board  of 
street  and  water  commissioners  In  flrst-class 
cities,  with  extensive  powers,  was  still  recent, 
and  must  have  been  in  the  mind  of  the  judge ; 
but  there  Is  no  intimation  that  the  powers 
conferred  upon  that  board  were  beyond  the 
constitutional  right  of  the  Legislature. 

The  school  law  of  1902  (P.  L.  p.  69)  con- 
tained a  like  provision  for  a  board  of  school 
estimate;  but,  although  the  constitutionality 
of  that  act  was  thoroughly  debated  In  the 
courts,  there  was  no  suggestion  that  this  par- 
ticular feature  was  obnoxious  to  a  constitu- 
tional provision. 

The  objection  that  the  school  law  provides 
for  the  education  of  children  between  the 
ages  of  5  and  20  years,  while  the  Constitu- 
tion requires  the  Legislature  to  provide 
for  the  Instruction  of  children  between  6  and 
18  only,  does  not  appeal  to  me  with  any 
force.    There  la  nothing  In  the  Constitution 


to  forbid  the  Legislature  from  providing  for 
better  school  facilities  than  the  Constitution 
Itself  requires.  The  school  fund  is  devoted  ta 
the  support  of  public  free  schools  for  the  equal 
benefit  of  all  the  people  of  this  state,  bat 
it  is  not  limited  to  children  between  5  and 
18  years  of  age.  The  question  seems  to  me 
to  have  been  settled  by  Rutgers  College  t. 
Morgan,  70  N.  J.  Law,  460,  67  Atl.  250. 

Further  reflection  has  convinced  me  tliat 
tiie  objection  arising  out  of  the  use  of  voting 
machines  is  also  without  force.  No  doubt 
voting  machines  were  not  in  contemplation  of 
the  framers  of  the  Constitution,  and  there 
are  expressions  in  that  instrument  which 
might  be  held  to  be  inconsistent  with  the  use 
of  voting  machines;  but  the  question  here 
involved  is  the  validity  of  a  referendum. 
Such  a  device  in  a  matter  of  ordinary  legis- 
lation, aside  from  the  creation  of  a  state 
debt  or  the  amendment  of  the  Constitution 
Itself,  was  as  much  outside  the  contemplation 
of  the  framers  as  a  voting  machine,  and  I 
see  no  reason  why  the  Legislature,  in  adopt- 
ing the  new  extraconstitntional  device  of  a 
referendum,  may  not  surround  it  with  such 
conditions  as  the  Legislature  deems  best 
When  the  school  law  of  1902  was  framed,  the 
act  providing  for  voting  machines  had  been 
on  the  statute  books  for  more  than  a  year, 
and  the  referendum  was  necessarily  such  a 
referendum  as  existing  statutes  permitted. 
Even  if  the  act  of  1902  providing  for  voting 
machines  were  unconstitutional,  so  far  aa 
concerns  voting  for  officers,  it  might  still  be 
effective  for  the  purposes  of  a  referendum, 
just  as  the  act  of  1887  (P.  L.  p.  149)  giving 
women  the  right  to  vote  at  school  meetings, 
although  not  effective  as  to  the  choice  of  offi- 
cers, was  held  to  be  effective,  as  to  the  right 
to  vote  for  appropriations.  Landls  t.  Ash- 
worth,  57  N.  J.  Law,  809-613,  31  Atl.  1017. 
The  court  must  always  strive  to  sustain  the 
constitutionality  of  an  act  of  the  Legislature. 

If  this  were  not  so,  this  application  comes 
too  late.  The  election  has  been  held,  and  It 
would  be  detrimental  to  the  public  interest  to 
have  the  validity  of  the  method  of  voting 
adopted  by  so  many  voters  cballeiged  at  this 
late  day. 

I  have  also  examined  the  other  reasons, 
which  were  not  elaborated  at  the  oral  argu- 
ment, but  find  in  them  nothing  which  leads 
me  to  think  I  ought  to  allow  this  writ 

I  therefore  decline  to  allow  it 


OTT  et  al.  t. 


(2a  Pa.  630) 

SEWARD.* 


(Supreme  Court  of  Pennsj^lvania.    June  2, 1908-) 

Biixs  AND  Notes— AccoincoDAnoN  Indobseb 
—Evidence. 

In  an  action  against  an  indorser  of  a  note, 
the  latter  cannot  show  as  a  defense  that  a 
person  rep^resentlng  the  maker  had  told  him  that 
the  plaintiffs  had  requested  hU  indorsement  as 
an  accommodation,  where  there  is  no  evidence 
that  defendant  was  requested  by  plaintiffs  them- 
selvea   to  become  aa  accommodation  uulozser. 
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and  there  Is  nothlntr  to  show  that  the  person 
making  the  statemeot  was  acting  for  plaintiffs. 

Appeal  from  C!ourt  of  Common  Fleas,  Blair 
County. 

Action  by  David  Ott  and  George  EUenberg- 
er,  trading  aa  David  Ott  &  Co.,  against  O.  I*- 
Seward.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

One  of  the  notes  was  In  the  following  form : 
"$4,000.  September  29,  1006. 

"Two  months  after  date,  we  promise 

to  pay  to  the  order  of  J.  T.  Flourney 

Four  Thousand Dollars 

at  Union  National  Bank 

without  defalcation  for  value  received. 
"Island  Park  Association, 

"Per  J.  O.  Bauch,  President 
"Attest : 

"Jno.  T.  Flourney,  Secretary." 
Indorsements : 

"J.  T.  Flourney. 
"O.  I*  Seward. 
"C.  A.  Hargraves. 
"J.  O.  Ranch. 
"David  Ott  &  Co." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEW- 
ART, JJ. 

Thomas  H.  Greevy  and  E.  G.  Brotberlln, 
for  appellant  R.  A.  Henderson  and  Charles 
G.  Greer,  for  appellees. 

BROWN,  J.  This  Is  an  appeal  from  one 
of  two  Judgments  against  appellant  as  an 
Indorser  on  two  promissory  notes  of  the 
Island  Park  Association  held  by  the  appel- 
lees. The  defense  ^et  up  In  each  suit  was 
that  the  appellant  was  a  mere  accommoda- 
tion indorser'  for  the  holders  of  the  notes. 
Under  facts  which  were  undisputed  the  trial 
judge  Instructed  the  Jtury  that  the  defense 
was  unavailing  and  directed  verdicts  for  the 
plaintiffs,  iy)on  which  Judgments  were  sub- 
sequently entered.  By  agreement  of  counsel 
the  disposition  of  this  appeal  Is  to  be  regard- 
ed as  disposing  of  the  other ;  the  facts  In  each 
case  being  identical. 

No  material  fact  upon  which  the  appellees 
rely  Is  disputed,  and  the  defense  that  the  ap- 
pellant was  a  mere  accommodation  Indorser 
for  them,  to  enable  them  to  raise  money  on 
the  notes  Is  absolutely  barren  of  merit  Pro- 
fessional seal  hardly  excuses  the  attempt  to 
make  it  Some  time  In  March,  1906,  the  ap- 
pellees, lumber  dealers,  agreed  to  furnish 
lumber  to  the  Island  Park  Association  for 
the  construction  of  a  hotel  and  other  build- 
ings upon  their  grounds  in  Somerset  county. 
3.  O.  Rauch,  J.  T.  Flourney,  and  O.  L.  Sew- 
ard, the  appellant  were  three  of  Its  directors, 
and,  respectively,  its  president,  secretary,  and 
treasurer.  Before  furnishing  any  lumber  to 
the  association  the  appellees  took  from  these 
three  men  In  their  Individual  capacity  an 
agreement  under  seal,  dated  March  27,  1906, 
in  irUch  th^  obligated  themselves,  "jointly 


and  severally,  to  pay  the  said  David  Ott  & 
Co.,  the  full  amount  of  the  purchase  price  of 
said  lumber,  approximating  $4,000,  within 
four  months  after  the  date  hereof.  In  the 
event  the  said. amount  Is  not  paid  In  full  by 
the  said  Island  Park  Association."  Later  on 
the  association  asked  for  more  lumber,  and, 
the  appellees  having  asked  for  additional 
protection,  the  same  obligors,  on  April  27, 
1906,  executed  another  agreement,  obligating 
themselves,  jointly  and  severally,  to  pay  the 
appellees,  within  four  months  from  that  date, 
the  full  amount  of  the  purchase  price  of  the 
mill  work,  lumber,  and  building  supplies  fur- 
nished by  them  to  the  association.  When  it 
was  pressed  by  the  appellees  for  the  pay- 
ment of  their  bill,  C.  A.  Hargraves,  its  gen- 
eral manager,  told  them  the  only  way  they 
could  be  helped  would  be  by  a  note.  The  ap- 
pellees agreed  to  accept  It  If  assured  that 
it  would  be  taken  care  of  when  due.  In 
pursuance  of  this,  two  notes  of  the  associa- 
tion were  given  to  them,  each  dated  Septem- 
ber 29,  1906,  one  for  $4,000,  payable  two 
months  after  date,  and  the  other  for  $3,000, 
payable  In  one  month.  Each  note  was  made 
payable  to  the  order  of  J.  T.  Flourney  and 
by  him  indorsed.  Following  bis  Indorsement 
were  those  of  Seward,  Hargraves,  and  Rauch. 
The  notes,  having  been  Indorsed  by  the  ap- 
pellees, were  discounted  by  a  bank  and  the 
proceeds  placed  to  their  credit  They  were 
not  paid  at  maturity,  and,  after  protest  and 
due  notice  thereof  to  the  prior  Indorsers,  were 
taken  up  by  the  appellees. '  This  suit  against 
Seward  followed. 

The  only  attempt  made  by  the  appellant 
to  show  that  he  had  become  an  Indorser  for 
the  accommodation  of  the  appellees  was  his 
testimony  as  to  what  took  place  between  him 
and  Hargraves  when  the  latter  procured  his 
Indorsement.  Whatever  may  have  taken 
place  between  them  at  that  time  could  not 
have  affected  the  appellees,  unless  apprised 
of  it,  or  Hargraves  was  acting  for  them,  and 
not  for  the  association.  He  was  not  acting 
for  the  appellees^  and  there  was  no  offer  to 
show  that  what  Was  alleged  to  have  taken 
place  between  him  and  Seward  was  ever  com- 
municated to  them.  The  court  ought  there- 
fore, to  have  sustained  the  objection  made 
to  the  offer  to  prove  by  Seward  that  when 
he  indorsed  the  note  he  did  so  because  Har- 
graves told  him  the  appellees  had  requested 
his  Indorsement  as  an  accommodation  to  them 
to  enable  them  to  get  money  out  of  bank. 
Though  the  offer  was  Improperly  admitted, 
nothing  was  proved  under  It  to  help  the  ap- 
pellant ;  for  Hargraves  was  not  called  to  tes- 
tify that  what  hie  Is  alleged  to  have  told 
Seward  was  true.  Each  of  the  appellees  tes- 
tified that  It  was  not  They  knew  absolutely 
nothing  as  to  how  the  Indorsement  was  pro- 
cured. They  only  knew  that  the  notes  were 
brought  to  them  by  the  general  manager  of 
the  association  after  they  had  pressed  him  for 
payment,  bearing  the  absolute  indorsements 
of  responsible  men,  and  these  the  very  men 
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who,  by  tbelr  agreement  of  April  27,  1906, 
had  assumed  the  payment  of  the  bill  U  the 
association  should  not  pay  It  They  were  not 
merely  guarantors,  bnt  absolute  sureties,  to 
the  appellees.  If,  instead  of  suing  Seward 
on  his  Indorsement,  they  liad  sued  Urn  on  hla 
obligation  to  pay  their  whole  bill,  nothing 
shown  in  this  suit  would  have  availed  him 
as  a  defense.  The  situation  as  to  this  feature 
of  the  case  Is  summed  up  in  a  sentence  in  the 
charge  of  the  court:  "When  the  note  was 
brought  back  to  them,  and  they  Iiad  no  knowl- 
edge of  his  restrictive  indorsement,  that  he 
put  any  restrictions  about  It,  they  had  a  per- 
fect right  to  take  It,  because  they  were  only 
getting  their  due,  and  Mr.  Seward  was  not 
Increasing  his  legal  liability,  because  he  was 
already  legally  liable  to  pay  this  particular 
debt,  and  in  that  view  of  It  I  do  not  see  that 
Mr.  Seward  has  any  defense."  But,  with- 
out regard  to  the  liability  assumed  by  the 
appellant  on  the  agreement  of  April  27,  1906, 
there  is  nothing  to  show  that  he  was  request- 
ed by  the  appellees  to  become  an  accommoda- 
tion Indorser  for  them,  or  that  he  visas  ever 
accepted  as  such  by  them. 

The  assignments  of  error  are  all  ovemiled, 
and  the  Judgment  is  aflSrmed. 

(m  Pa.  626) 

LENAHAN  ▼.  PITTSTON  COAL  BflNING 
CO. 

(Supreme  Court  of  Pennsylvania.    Jane  2, 
1908.) 

L  Master  and  Servant— Injubt  to  Sebvant 

— CONDUOr   OF   TSIAL.- 

In  an  action  for  personal  injuries,  the  in- 
troduction into  the  case  by  plaintiff,  whether 
by  testimony  or  statements  of  counsel,  by  of- 
fers of  proof,  or  by  questions  to  witness  or  jury 
under  pretense  of  disclosing  interest  or  bias. 
Of  the  fact  that  defendant  was  insured  in  an  em- 
ployers' liability  company,  was  ground  for  re- 
versal. 

2.  Witnesses— Ckoss-Examination— Bias. 

Where  defendant  in  an  action  for  personal 
injuries  calls  bis  own  attorney  to  discredit  one 
of  plaintiff's  witneses,  and  the  attorney  testi- 
fies that  he  is  the  attorney  for  defendant,  he 
may  be  asked  on  cross-examination  whether  he 
is  not  also  the  attorney  for  an  employers'  liabil- 
ity company  which  Insured  the  defendant. 

3.  Sake. 

A  party  may  show  by  cross-examination 
that  an  adverse  witness  has  an  interest  direct 
or  collateral  in  the  result  of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  K  110^-1197.] 

Appeal  from  Court  of  Common  Pleas,  Ln- 
seme  County. 

Action  b^  Margaret  Lenahan  against  the 
Pittston  Coal  Mining  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  218  Pa.  811.  67  Atl.  642,  12  I^  R. 
A.  (N.  S.)  461. 

At  the  trial  Lawrence  B.  Jones,  one  of  the 
counsel  for  the  defendant,  was  called  to  dis- 
credit a  witness  for  plaintiff.  In  his  exam- 
ination in  chief  he  testified  that  he  was  an 
Attorney  for  the  defendant    On  cross-exam- 


ination be  was  asked  this  question:  "Q.  Yon 
represent  a  surety  company?  Defendant's 
Counsel:  State  what  you  prc^Kyse  to  prove. 
Plaintiff's  Counsel:  It  is  not  usual  on  cross- 
6zamination  to  make  an  offer  of  testimony. 
"We  have  a  right  to  ask  qnestionB  of  this  wit- 
ness, and,  if  they  are  hnpioper,  they  are  rul- 
ed out  Defendant's  ConnBel:  I  know  the  ob- 
ject of  tbifl  testimony,  and  think  it  la  entirely 
fair  that  an  offer  be  made.  The  Court:  It  is 
only  on  direct  examination  that  offers  are 
made.  You  have  the  right  to  object  to  any 
question.  Defendant's  Counsel:  I  object  to 
the  question  aS  not  cross-examination,  imma- 
terial, and  Iffelevant  The  Court:  I  will  take 
the  testimony.  (Objection  overruled,  excep- 
tion noted,  bill  sealed  for  the  defendant)  Q. 
You  represent  a  Surety  company  which  has 
this  defendant  coal  company  insured  against 
accidents  of  this  kind?  A.  Wliat  do  yon 
mean  by  representing?  Q.  As  counsel — as 
agent  or  counsel?  A.  I  am  not  agent  for  this 
company.  Q.  As  counsel?  A.  I  was  employ- 
ed by  a  casualty  company  to  appear  as  coun- 
sel for  the  defendant  In  this  case,  is  tluit 
what  you  mean?  Q.  What  casualty  company 
is  that?  Defendant's  (jounsel:  Objected  to  as 
immaterial  and  irrelevant  The  Court:  We 
will  take  it  (Objection  overruled,  exertion 
noted  for  the  defendant  bill  sealed.)  A.  Tlie 
Pennsylvania  Casualty  Company  of  Scranton. 
Q.  And  that  company  has  this  defendant  the 
Pittston  Ck>al  Mining  Company,  insured 
against  accidents  such  as  befell  young  Man- 
ley?  Defendant's  Counsel:  We  object  A.  I 
think  so.  Defendant's  Counsel:  We  object 
and  ask  that  a  Juror  be  withdrawn.  It  la  an 
Improper  remark  by  -counsel  in  presence  of 
this  Jury." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  ME8TBEZAT,  POTTEB,  and  STEW- 
ART, JJ. 

Benjamin  R.  Jones  and  Lawrence  B.  Jones, 
for  appellant.  Edward  A.  Lynch,  Thoa.  F. 
Farrell,  and  Joseph  H.  E^nn,  for  appellee. 

FELL,  J.  This  action  was  by  a  parent  to 
recover  for  the  death- of  a  minor  son  who 
was  killed  at  the  defendant's  colliery.  Tbe 
testimony  of  the  witness  for  the  plaintiff  at 
the  trial  was  admittedly  in  conflict  with  his 
testimony  at  tbe  coroner's  inquest  and  with 
statements  made  by  him  at  other  times.  Be- 
cause of  the  defective  memory  of  the  witness 
or  his  desire  not  to  exixtse  himself  to  a  pros- 
ecution for  perjury  based  on  his  admissions, 
the  defense  was  unable  oii  cross-examination 
to  prove  by  hlra  that  he  had  made  certain 
statements  In  regard  to  the  accident  that 
were  in  conflict  with  his  testimony 'at  the 
trial.  To  discredit  the  witness  by  proof  of 
conflicting  statements,  one  of  tlie  defendant's 
attorneys  engaged  In  the  trial  was  called  by 
it  He  testlfled  that  he  was  attorney  for  the 
defendant,  that  he  had  attended  the  inquest 
and  taken  notes  of  the  testimony  of  the  wit- 
nesses, and  he  stated  what  tbe  plalntltr's  wit- 
ness had  testified  to  before  the  coroner  and 
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'What  he  had  told  bim  at  other  times.  On 
cross-examination  of  this  witness  he  was  ask- 
ed whether  he  represented  as  attorney  a  com- 
pany that  had  Insured  the  defendant  against 
loss  firom  accidents  to  its  employes.  The  al- 
lovrance  of  this  question  and  other  questions 
of  the  same  import  is  the  error  alleged  In  the 
assignments.  The  fact  that  the  defendant  In 
an  action  for  personal  Injuries  is  insured  In 
an  employers'  liability  company  has  not  the 
slightest  bearing  on  the  issue;  It  Is  an  Irrele- 
vant fact  prejudicial  to  the  defendant,  and 
its  introduction  by  the  plaintlfl,  whether  by 
testimony  offered  by  him,  by  statements  of 
tills  counsel,  by  offers  of  proofs  or  by  ques- 
tions asked  witnesses  or  jurors  under  the  pre- 
tense of  disclosing  Interest  or  bias,  is  ground 
for  reversal.  Walsh  v.  Wllkes-Barre,  215  Pa. 
226,  64  AU.  407 ;  HolUs  y.  Glass  Co.,  220  Pa. 
49,  69  Atl.  55.  The  rulings  of  these  cases  will 
be  strictly  adhered  to  and  rigidly  enforced, 
and  no  evasion  m:  circumvention  of  them  by 
Indllrection  will  be  tolerated.  But,  in  apply- 
ing them,  regard  must  be  had  to  the  undoubt- 
ed right  of  the  plaintiff  to  cross-examine  a 
witness  for  the  defendant  to  show  his  inter- 
est or  bias.  It  Is  always  the  right  of  a  party 
against  whom  a  witaees  is  called  to  show  by 
cross-examination  that  he  has  an  interest  di- 
rect or  collateral  in  the  result  of  the  trial,  or 
that  he  has  a  relation  to  the  party  from 
which  bias  would  naturally  arise.  Such  an 
examination  goes  to  the  credibility  of  the 
witness.  Ott  v.  Houghton,  30  Pa.  461 ;  Bat- 
dorff  V.  Bank,  61  Pa.  179.  The  right  is  not 
to  be  denied  or  atnridged  because  Incidentally 
facts  may  be  developed  that  are  irrelevant 
to  the  Issue  and  prejudicial  to  the  other  par- 
ty. This  chance  the  party  takes  when  he 
calls  the  witness. 

The  defendant's  witness  In  his  examination 
in  chief  had  testified  that  he  was  attorney  for 
It.  This  was  bat  a  partial  disclosure  of  facts 
that  might  create  a  bias,  and  it  was  compe- 
tent for  the  plaintiff  to  show  the  full  extent 
of  the  witness'  relation  to  the  parties  in  in- 
terest In  defending  the  action.  The  defend- 
ant opened  the  door  for  this  Inquiry,  and,  afl 
long  as  It  was  conducted  in  good  faith  for  a 
legitimate  purpose,  the  plaintlfl  was  within 
his  rights. 

The  judgment  Is  affirmed. 


<2a  Ps.  at) 

JAMES  et  al.  v.  PBNN  TANNING  00. 

(Sapreme  Court  of  Pennsylvania.    June  2, 
1908.) 

SPEcirio   PKsroBVAHCB— C0NT&A.C1 — iNosn- 

NITEHESS. 

A  writing  relatiue  to  the  sale  of  bark  or 
timber  where  no  parties  are  mentioned  in  the 
writing  as  to  be  bovmd  thereby,  and  no  time  is 
stated  for  the  beginning  and  ending  of  the  con- 
tract, and  there  is  no  particular  tract  of  land 
described  from  which  the  timt>er  is  to  be  taken, 
nor  is  the  amount  of  bark  to  be  delivered  fixed, 
is  insufficient  to  show  that  the  minds  of  the 


parties  met,  so  that  tbe  memorandum  is  unen- 
forceable as  a  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  U  61-68.] 

Appeal  from  Court  of  Common  Pleas,  War- 
ren County. 

Action  by  H.  J.  Jaihes  and  T.  S.  James, 
trading  as  James  Bro&,  now  for  nse  of  James 
Bros.  Lumber  Company,  against  the  Penn 
Tanning  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    A^rmed. 

The  writing  or  memorandum  in  controver- 
sy was  in  the  following  form: 
.  "H  J  James  of  James  Bros  was  here  on 
Jay  21,  '95  I  told  him  that  we  would  pay  S.'RS 
pr  2200  lbs  for  Bark  Loaded  on  P  &  W  Jo 
Jo  Jnct  fr  1895  Peeling  Somewhere  about 
3000  to  4000  Cord  that  we  would  pay  them 
4.00  pr  Cord  &  the  timber  from  a  Cord  of 
Bark  Bark  Del  Same  Place  or  4.50  &  the 
timber  from  a  Cord  of  Bark  delivered  on  the 
T  Y  R  R  and  take  no  timber  than  what  is  on 
the  Crawford  lAUds  and  that  we  would  not 
peel  until  4  years  from  now  when  we  could 
commence  peeling  at  the  rate  of  3000  to  4000 
Cords  pr  year.  All  Deliveries  of  bark  to  be  in 
the  Summer  option  with  us  peel  Sooner  than 
four  years  the  James  Bros  are  to  take  this 
proposition  into  Consideration. 

"Agred  upon  8-2d-«5." 

The  following  is  the  charge  of  Undsey, 
P.  J.,  In  the  court  below: 

"This  action  is  brought  by  the  plaintiffs, 
H.  J.  James  and  T,  S.  James,  former  part- 
ners doing  business  as  James  Bros.,  now  for 
the  use  of  James  Brds.  Lumber  Company,  a 
oorporatlou  organized  under  the  laws  of  Penn- 
sylvania, against  the  Penn  Tanning  Compa- 
ny, for  the  purpose  of  recovering  alleged 
damages  for  what  the  plaintiffs  claim  is  a 
breach  of  contract,  and  also  to  recover  a  bal- ' 
ance  which  the  plaintiffs  claim  to  be  due  them 
for  hemlock  bark  which  the  plaintiffs  deliver- 
ed to  the  defendant  The  alleged  contract  on 
the  part  of  the  plaintiffs — that  is,  the  terms 
of  the  alleged  contract — was  first  talked 
about  on  January  21,  1895,  according  to  the 
evidence  of  the  plaintiffs.  It  was  either  on 
that  date  or  January  22d,  and  Mr.  H.  J.  James 
states  that  he  went  to  Sheffield  and  in  the 
office  of  the  Penn  Tanning  Company  he  had  a 
talk  with  Mr.  Jerry  Crary,  the  president  of 
the  Penn  Tanning  Company.  Mr.  James 
states  that  their  talk  and  negotiations  result- 
ed in  coming  to  terms  in  relation  to  the  plain- 
tiffs delivering  a  certain  quantity  of  bark  to 
the  defendant,  and  the  price  was  agreed  up- 
on, Mr.  James  stated,  for  which  Mr.  Crary,' 
as  president  of  the  Penn  Tanning  Company, 
was  to  cut  and  peel  the  bark  on  a  quantity 
of  timber  which  was  then  standing  and  grow- 
ing upon  lands  called  the  Crawford  lands. 
And  according  to  the  terms,  which  Mr.  James 
stated  was  agreed  upon  between  himself  and 
Mr.  Crary,  Mr.  Crary  was  to  pay  ^  per  cord 
in  cash  for  the  bark  which  Mr.  James  was 
to  deliver  at  a  station  called  Jo  Jo  on  the  P. 
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&  W.  B.  R.,  and  was  to  credit  the  plaintiff 
with  $1.50  per  cord  on  the  timber  which  was 
to  be  delivered  from  the  Crawford  property 
to  the  plaintiffs,  and  he  was  to  pay  $4.50  per 
cord  for  bark  delivered  on  the  T.  &  V.  B.  B., 
and  credit  $1.50  on  the  timber  to  be  deliver- 
ed from  the  Crawford  property.  Now,  Mr. 
James  states  that  Mr.  Crary  made  a  mem- 
orandum of  this  understanding  between  them, 
that  it  was  talked  over,  but  Mr.  James  states 
that  he  did  not  want  to  agree  to  It  positively 
until  he  had  consulted  his  partner.  He  went 
home  and  consulted  his  partner,  and  claims 
that  he  and  his  partner  came  back  on  March 
29,  1895,  and  that  they  had  further  talk 
about  It,  and  that  a  copy  was  made,  Mr. 
James  stated,  of  the  memorandum  which  Mr. 
Crary  had  made,  which  copy  Is  produced  In 
evidence  In  this  case.  Now,  it  is  alleged  on 
the  part  of  the  plaintiffs  that  the  negotiation 
there  had  constituted  an  agreement  between 
the  plaintiffs  and  defendant  In  relation  to 
this  bark  and  timber,  and  in  accordance  with 
the  terms  of  the  memorandum  which  has 
been  given  in  evidence.  We  say  to  you,  gen- 
tlemen of  the  Jury,  that  Mr.  Crary,  as  pres- 
ident of  the  Penn  Tanning  Company,  did  not 
have  authority  in  our  opinion  to  bind  the 
Penn  Tanning  Company  in  a  contract  for  the 
property  mentioned  in  this  memorandum  and 
property  in  question  here. 

"It  is  claimed,  also,  on  the  part  of  the 
plaintiffs  that  if  this  contract  was  not  bind- 
ing between  the  parties  because  of  a  lack 
of  authority  on  the  part  of  the  president,  Mr. 
Crary,  to  make  such  a  coi^tract,  without  the 
consent  or  direction  of  the  board  of  directors 
of  the  Penn  Tanning  Company,  that  it  was 
ratified  afterwards.  And  they  have  introduc- 
ed testimony  which  they  claim  is  sufficient  to 
.show  a  ratification  on  the  part  of  the  defend- 
ant corporation.  We  feel  bound  to  say  to 
you  that,  in  our  Judgment,  the  evidence  is 
not  sufficient  to  show  a  ratification,  and  is  not 
sufficient  in  our  Judgment  to  submit  to  the 
Jury  of  the  ratification.  And,  without  now 
entering  Into  the  evidence  to  point  out  the 
lack  of  testimony,  we  so  instruct  you.  And 
we  say  to  you  that  there  was  no  valid  con- 
tract in  our  Judgment  made  between  the  par- 
ties there  wMch  would  entitle  the  plaintiffs  to 
recover  damages;  and  the  plaintiffs  have  not 
shown  evidence  sufficient  to  submit  to  the 
Jury  of  a  ratification  of  any  contract. 

"But  the  evidence  shows  that  the  plaintiffs 
have  delivered  a  large  quantity  of  bark 
which  the  defendant  company  has  bad  the 
benefit  of  and  the  use  of,  and  in  our  opinion 
the  defendant  is  bound  to  pay  for  the  amount 
of  bark.  If  the  defendant  has  not  already 
done  so,  and  to  pay  for  it  according  to  the 
price  named  In  this  memorandum.  We  think 
that  the  question  was  talked  over  between 
the  plaintiffs,  the  two  brothers — James  Bros. 
— and  Mr.  Crary,  the  president  of  the  Penn 
Tanning  Company,  and  these  prices  named  In 
the  memorandum  were  settled  upon  as  the 
prices;    whether  or  not  It  was  a  contract 


made  between  them  In  view  of  the  fact  that 
tiie  matter  was  not  put  in  writing  in  accord- 
ance with  what  some  of  the  evidence  shows— 
I  think  Mr.  James  himself  testified  that  it 
was  to  be  put  In  writing — Irrespective  of  that 
we  think  that  the  prices  were  settled  upon  in 
such  a  way  that  the  Penn  Tanning  Company 
ought  to  pay  for  the  bark  received  and  whldi 
the  defendant  received  the  benefit  of,  In  ac- 
cordance with  these  prices. 

"The  plaintiffs  claim  in  their  statement  of 
claim  a  balance  of  $4,321.07  due  them  on  the 
amount  of  bark  which  they  have  delivered  to 
the  defendant.  And  we  say  to  you  on  this 
branch  of  the  case  the  plaintiffs  are  entitled 
to  recover.  This  amount  is  not  disputed  by 
the  defendant  There  Is  no  dispute  in  the  tes- 
timony relating  to  this  part  of  the  plaintiffs' 
claim,  and  therefore  the  plaintiffs  will  be  en- 
titled to  your  verdict  for  that  amount,  with 
interest  from  the  date  of  bringing  of  this  suit. 
The  Interest  has  been  figured  and  added  to 
the  amount  which  I  gave  yon,  and  it  amounts 
to  $4,969.15,  and  the  clerk  will  take  your  ver- 
dict for  that  amount." 

Verdict  and  Judgment  for  plaintiffs  for  $4,- 
969.13,  for  the  amount  of  bark  actually  deliv- 
ered.   Plaintiffs  appealed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Alex.  Simpson,  Jr.,  H.  E.  Fish,  D.  L  Ball, 
and  J.  E.  Mnllln,  for  appellant  John  G. 
Johnson,  C.  H.  McCauley,  and  Hinckley,  Rice 
&  Alexander,  for  appellees. 

ELKIN,  J.  This  is  an  action  of  assomp- 
sit  to  recover  for  the  breach  of  an  alleged 
contract  for  the  sale  or  exchange  of  hem- 
lock timber  and  bark.  The  defendant  cor- 
poration Is  extensively  engaged  in  the  op- 
eration of  tanneries,  and  the  legal  plain- 
tiffs were,  and  the  use  plaintiff  is,  engaged 
in  the  lumber  business.  The  tanning  com- 
pany needed  bark  and  the  lumber  people 
wanted  to  sell  bark,  and  perhaps  pnr- 
diase  timber.  This  was  the  situation  of  the 
parties  at  the  time  negotiations  began 
about  the  subject-matter  of  this  controversy. 
Crary  was  the  president  of  the  Penn  Tan- 
ning Company,  and  had  the  general  man- 
agement of  its  business  at  the  time  the  al- 
leged contract  was  entered  Into.  In  the  first 
clause  of  the  amended  statement  of  claim  It 
is  averred  that  the  defendant  on  or  about 
March  29,  1895,  entered  into  an  agreement 
with  the  James  Bros.,  whereby  defendant 
agreed  to  cut  fell,  and  peel  the  hemlock 
trees  upon  what  was  known  as  the  Crawford 
lands,  containing  about  4,700  acres,  and  to 
exchange  the  timber  and  logs  taken  there- 
from suitable  for  sawing  for  hemlock  bark 
to  be  delivered  by  the  James  Bros.,  at  the 
price,  and  upon  the  conditions  agreed  upon 
between  the  parties  as  to  amounts  and  de- 
liveries. At  the  trial  the  burden  was  on 
the  plaintiff,  first  to  establish  a  valid  con- 
tract, then  to  prove  performance,  or  proffer 
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to  perform,  and  still  further  to  show  refusal 
on  the  part  of  defendant  to  perform  amount- 
ing to  a  breach.  The  plaintiff  undertook  to 
meet  the  burden  resting  on  it  by  offering  In 
evidence  a  memorandum  made  by  Crary  on 
January  21,  1895,  upon  which  were  Indorsed 
in  the  handwriting  of  James  these  words: 
"Agred  upon  a-29-95."  The  memorandum 
was  not  signed  by  Crary,  or  James,  nor 
did  it  contain  any  mention  of  the  Fenn 
Tanning  Company,  nor  did  it  purport  to 
be  at  the  time  of  making  an  executed  con- 
tract on  the  part  of  any  one.  It  Is  not 
pretended  that  any  officer  authorized  to  do 
so  had  at  any  time  formally  executed  the 
alleged  contract  In  the  name  of  the  Penn 
Tanning  Company,  or,  indeed,  that  any  per- 
son, either  as  an  officer  of  the  corx)ora- 
tion  or  as  an  Individual,  had  executed  the 
memorandum  of  agreement  by  signing  his 
name.  The  memorandum,  the  very  founda- 
tion upon  which  the  right  to  recover  depends, 
and  without  which  there  can  be  no  recovery 
in  this  case,  does  not  contain  the  name  of 
the  defendant  corporation,  was  not  execut- 
ed by  any  officer  of  the  tanning  company, 
either  with  or  without  authority  as  and  for 
its  corporate  act  and  deed,  or  Indeed  in  any 
other  manner,  nor  was  anything  done  up  to 
the  time  when  It  is  asserted  there  was  an  ac- 
ceptance to  show  on  its  face  that  the  tan- 
ning company  was  In  any  manner  connected 
with  it,  unless  such  connection  should  be  In- 
ferred from  the  fact  that  it  had  to  do  with 
hemlock  bark  and  trees.  It  Is  apparent  the 
memorandum  was  very  hastily  drawn.  Its 
meaning  Is,  to  say  the  least,  doubtful,  and, 
if  there  are  mutual  covenants,  against  whom 
are  they  to  be  enforced?  This  cannot  be 
determined  from  the  writing.  What  do  they 
mean?  This  Is  uncertain.  How  much  bark 
was  to  be  delivered  on  one  side,  and  how 
many  trees  or  how  much  timber  on  the  oth- 
er, is  not  stated,  nor  In  our  opinion  can 
these  material  matters  be  determined  with 
any  l^al  certainty  from  the  instrument  re- 
lied on,  considered  in  its  parts  or  as  a 
^vbole.  After  careful  consideration,  we  have 
concluded  the  memorandum  is  too  vague, 
Indefinite,  and  uncertain  in  its  terms  to  be 
specifically  enforced,  and  that  an  action  for 
an  alleged  breach  cannot  be  sustained.  In 
our  opinion  there  Is  no  escape  from  this  con- 
clusion, and  for  the  following  reasons:  First 
No  parties  are  mentioned  in  the  agreement 
upon  wUcb  it  Is  to  be  binding.  No  individu- 
al, firm,  partnership,  or  corporation  signed 
the  agreement,  nor  does  the  memorandum  it- 
self, or  the  evidence  produced  at  the  trial, 
show  that  It  was  ever  authorized  to  be  exe- 
cuted. It  never  was  finally  executed  by  any 
one.  The  memorandum  begins  with  a  dec- 
laration that  a  Mr.  James  was  here  on  a  cer- 
tain date,  and  that  the  writer  had  said  to 
blm:  "I  told  bim  that  we  would  pay"  cer- 
tain prices.  Who  "I"  was  and  who  is  meant 
by  "we"  Is  not  explained  In  the  writing,  nor 
does  anything  appear  on  its  face  which  In 


any  manner  explains  what  parties  are  to  be 
bound  thereby,  and  certainly  not  the  slight- 
est reference  Is  made  to  the  appellee  com- 
pany. Second.  No  time  Is  mentioned  for  the 
beginning  or  ending  of  the  alleged  contract, 
and  nothing  definite  Is  provided,  as  to  the 
length  of  time  during  which  the  sale  or  ex- 
change of  hemlock  timber  for  bark  Is  to 
continue,  unless,  as  Is  suggested,  the  dura- 
tion of  the  contract  is  to  be  determined  by 
the  number  of  cords  of  bark  produced,  but 
the  measurement  of  time  by  the  cord  Is  un- 
known to  the  calendar,  and  Is  too  Indefinite 
in  law  to  determine  the  legal  rights  of  par- 
ties under  the  facts  of  the  present  case. 
Third.  The  subject-matter  of  the  alleged 
agreement  is  Indefinite  and  uncertain  as  to 
amounts  and  areas.  There  Is  no  definite 
area  of  land  described  from  which  timber 
is  to  be  taken,  nor  Is  there  any  fixed  amount 
of  bark  to  be  delivered  for  purposes  of  ex- 
change. If  the  transaction  amounted  in  con- 
templation of  law  to  a  sale  of  standing  tim- 
ber, not  for  inunedlate  severance,  then,  un- 
der the  rule  of  all  our  cases,  it  would  be 
real  estate,  and  a  bare  reference  to  the 
Crawford  lands  would  be  Insufficient  In  point 
of  description  to  make  a  valid  contract  un- 
der the  statute  of  frauds,  but  Independently 
of  this  consideration  it  cannot  be  that  a  ref- 
erence in  the  memorandum  which  says  to 
"take  no  timber  than  what  is  on  the  Craw- 
ford lands"  can  be  construed  as  a  binding 
covenant  to  cut,  fell,  and  peel  the  hemlock 
timber  on  several  thousand  acres  of  land. 
The  provision  that  no  timber  was  to  be  In- 
cluded In  the  exchanges  than  such  as  should 
be  taken  from  the  Crawford  lands  does  not 
mean  that  all  the  timber  from  all  the  Craw- 
ford lands  must  be  so  exchanged.  What  the 
parties  evidently  intended,  and  what  was 
subsequently  done,  was  that  timber  cut  from 
the  Crawford  lands  from  time  to  time  was 
exchanged  for  bark  delivered  at  various  times 
as  suited  the  purpose  and  convenience  of  the 
parties.  The  slight  reference  to  the  Craw- 
ford lands  in  the  memorandum  of  agree- 
ment falls  far  short  of  an  express  covenant 
to  sell  or  exchange  all  the  trees  on  all  of 
the  tracts  of  land.  Fourth.  The  memoran- 
dum does  not  show  that  the  minds  of  the 
parties  ever  came  together  on  any  specific 
thing,  and  certainly  it  cannot  be  pretended 
that  the  Penn  Tanning  Company  by  any  cor- 
porate action  authorized  such  an  agreement 
in  writing  to  be  entered  Into.  Indeed,  the 
memorandum  on  its  face,  the  subsequent  cor- 
respondence between  the  parties,  and  the 
proven  facts  dearly  show  that  the  parties 
intended  a  formal  contract  to  be  executed 
at  a  later  date,  which  was  never  done.  The 
memorandum  relied  on  is  lacking  In  almost 
all  of  the  essential  elements  of  a  contract. 
It  was  not  intended  as  an  executed  agree- 
ment, as  clearly  appears  from  letters  which 
passed  between  the  parties  In  November  and 
December,  1896,  and  In  January,  1897,  show- 
ing that  almost  two  years  after  making  the 
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alleged  agreement  upon  'whlcb  appellant  re- 
iles  to  recover,  both  parties  bad  the  under- 
staxwllng,  and  so  declared  In  writing,  that 
tbe  contract  had  never  been  executed.  This 
no  doubt  explains  why  the  memorandum 
was  so  vague,  indefinite,  and  uncertain.  It 
was  intended  as  the  basis  upon  which  to 
m&ke  a  formal  contract  In  which  the  amount 
of  barii:  to  be  furnished,  and  the  extent  of 
lands  to  be  Included,  and  other  material 
matters,  should  be  expressly  stipulated.  This 
was  never  done,  and  the  understanding  be- 
tween the  parties,  whatever  It  was,  can  only 
legally  be  determined  by  the  vague  and  In- 
definite writing  set  up  In  this  case,  and  per- 
haps to  some  extent  by  what  the  parties 
did  under  it,  but.  In  any  event,  the  memoran- 
dum itself,  or  the  acts  of  the  parties  under 
It,  would  not  justify  a  court  in  holding  as 
a  matter  of  law  that  the  appellee  had  cove- 
nanted to  sell  or  exchange  all  the  hemlock 
timber  on  all  the  Crawford  lands,  or  that 
it  had  agreed  to  accept  an  unlimited  and 
indeterminate  supply  of  baric  from  appel- 
lant, indefinite  as  to  time  of  delivery  and 
without  reference  to  whether  It  was  to  bo 
furnished  from  timber  then  owned  by  ap- 
pellant or  to  include  all  that  might  be  sut>- 
sequently  acquired.  The  letter  of  the  lum- 
ber company  addressed,  to  the  tanning  com- 
pany, dated  August  4,  1S97,  and  the  answer 
of  the  tanning  company  of  the  same  date, 
would  seem  to  conclusively  show  that  both 
parties  understood  their  arrangement,  what- 
ever it  was,  only  to  apply  to  barli  owned 
by  the  lumber  company,  and  did  not  apply 
to  such  as  might  be  purchased  from  other 
parties  by  appellant.  From  aU  these  facts 
and  circumstances,  it  seems  perfectly  clear 
that  the  parties  never  did  finally  execute  a 
definite  contract,  nor  was  anything  ever  done 
to  fix  the  amount  of  bark  to  be  furnished 
on  one  side  and  timber  on  the  other,  nor 
was  It  ever  determined  to  what  exact  areas 
the  proposed  agreement  should  apply,  but, 
in  the  absence  of  an  express  contract,  the 
parties,  taking  the  memorandum  as  a  basis 
as  to  prices  and  deliveries,  proceeded  to 
make  exchanges  of  timber  and  bark  for  a 
period  of  years,  expecting  no  doubt  at  some 
time  to  execute  a  contract  fixing  amounts 
and  defining  areas,  which  was  never  done, 
and  the  courts  cannot  do  for  them  what 
they  have  failed  to  do  for  themselves. 

From  what  has  been  hereinbefore  said, 
it  is  clear  that  the  judgment  of  the  court 
below  must  be  affirmed,  and  we  do  not  deem 
it  necessary  to  discuss  the  other  assign- 
ments of  error.  But  this  must  not  be  un- 
derstood to  mean  that  we  disagree  with  the 
conclusion  reached  by  the  learned  trial  judge 
in  the  consideration  of  this  case  on  other 
points.  Independently  of  the  question  wheth- 
er the  president  of  the  corporation  could 
bind  It  under  the  facts  of  this  case,  or  wheth- 
er the  alleged  contract  was  subsequently 
ratified  by  the  corporation,  we  hold  that  the 
memorandum  of  agreement  Is  too  vagpe,  In- 


definite, and  uncertain  to  be  enforced  against 
the  appellee  company  to  the  extent  of  com- 
pelling the  sale  or  exchange  of  all  the  trees 
on  all  the  tracts  of  land  mentioned  in  tbe 
statement  of  daim,  and,  since  there  was  no 
obligation  to  sell  or  exchange  all  the  trees 
or  timber  on  all  the  lands,  under  tbe  facts 
at  this  case,  there  was  no  breach  for  which 
damages  can  be  recovered. 
Judgment  affirmed. 


(221  Pa.  tU) 

CEIDLAND  V.  CROW. 

(Supreme  Court  of  Pennsylvania.    Jane  2, 
1908.) 

1.  DaVAOE»— PXBSOHAIi    InjlTBIES— EVIDXROE. 

Where,  in  an  action  to  recover  damages  for 
an  assault,  plaintiff  and  her  sister,  testi^  to  a 
continuoas  condition  of  injury,  a  physician  may 
testify  as  to  tbe  condition  of  plaintiff  six  mootlis 
after  the  assault,  and  that  he  then  treated  her 
for  the  condition  to  which  she  testified  on  the 
trial. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  16,  Damages,  §  483.] 

2.  Tbiai.— Rehakks  ot  Jubqb. 

In  an  action  for  an  assault,  it  is  revermble 
error  for  the  court  to  refer  to  the  hysterical  out- 
break of  plaintiff  in  the  courtroom  at  a  time 
when  she  was  not  on  the  witness  stand,  as  an 
exhibition  to  aid  the  jury  in  determining  wheth- 
er plaintiff's  excitable  temperament  was  not  in 
a  measure  the  cause  of  the  trouble  resulting  in 
the  assault 

3.  Saub— Deueanor  ov  Witness. 

Where  a  witness  shows  bias  or  feeling  on 
the  stand,  it  may  be  commented  on  by  the  court 
as  affecting  her  credibility;  bat  tbe  demeanor 
of  a  witness  while  not  upon  tbe  stand  is  no  part 
of  the  evidence. 

Appeal  from  Court  of  Common  Fleas,  Phil- 
adelphia County. 

Actl(m  by  Ella  Crldland  against  Alexander 
Crow,  Jr.,  sherlfi!,  to  recover  for  an  assault  al- 
leged to  have  been  committed  by  a  deputy 
sheriff  in  executing  a  writ  of  Bossession. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

At  the  trial  the  plaintiff  and  his  sister  tes- 
tified as  to  a  continuous  condition  of  Injury  to 
plaintiCTs  hand  and  arm,  extending  many 
months  after  the  assault  The  assault  took 
place  In  November,  1889.  Dr.  F.  S.  Angeny, 
called  by  the  plaintiff,  was  asked  this  ques- 
tion: "Q.  For  what  did  yon  treat  Miss  Crld- 
land at  that  time  In  May,  1000?  (Objected 
to.)  Mr.  Newlin:  I  offer  to  show  that  in 
May,  1900,  the  witness  began  attending  tbe 
plaintiff  for  the  condition  of  her  hand  and 
arm,  which  she  told  him  was  brought  about 
in  the  way  she  has  detailed  to  this  jury,  and 
to  show  the  condition  hsis  been  a  continuous 
condition  of  her  hand  and  arm.  (Objected  to, 
unless  there  is  some  connection  between  tbe 
time  of  her  injury  and  the  time  she  was  treat- 
ed by  Dr.  Angeny.)  Mr.  Newlin:  I  offer  to 
show  that  this  piiysiclan  treated  her  for  the 
condition  v.hlch  she  has  described  in  this 
trial.    (Objected  to.    Objection   BustainedJ" 
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■  Argued  before  MITCBCBLIi,  0.  3^  and 
BROWN,  MESTREZAT,  POTTER,  and  Eli- 
KIN,  JJ. 

James  W.  If.  Newlin,  for  appellant  Jo- 
seph Hill  Brinton,  for  appellee. 

POTTE)R,  J.  In  tbe  first  assignment  of  er- 
ror In  this  case  counsel  for  appellant  com- 
plains of  the  exdnslon  by  tbe  trial  Judge  of 
certain  testimony  of  a  physician.  The  offer 
was  to  show  the  condition  of  plaintiff's  hand 
and  arm  when  tbe  witness  began  attending 
faer  In  May,  1900,  six  months  after  the  inju- 
ries were  alleged  to  have  been  inflicted,  and 
that  he  then  -treated  ber  for  tbe  condition 
-which  she  described  on  the  trial.  Plaintiff 
bad  testified  as  to  the  injury  to  her  hand  and 
arm  inflicted  by  the  deputy  sheriff,  and  that 
tbe  witness.  Dr.  Angeny,  whose  testimony 
was  offered,  had  treated  ber  for  it  wi-tbin  a 
month  after  the  occurrence,  and  that  the  ef- 
fects of  the  Injury  bad  continued  up  to  the 
time  of  ttie  trial,  and  that  she  still  suffered 
from  it  She  was  corroborated  in  tibls  state- 
ment by  tbe  testimony  of  her  sister.  If  the 
evidence  of  the  plaintiff  and  her  sister. was 
believed,  tt  was  sufBcient  to  show  a  continu- 
ous condition  of  Injury  lasting  natll  long  aft- 
er May,  1900,  and  the  testimony  of  Dr.  An- 
geny should  therefore  have  been  admitted. 
If  plaintiff  was  Injured,  as  she  claimed,  by 
tbe  use  of  unnecessary  and  excessive  force 
by  the  deputy  stieriff,  she  bad  the  right  to 
show  the  extent  and  character  of  the  Injury, 
and  tbe  evidence  of  the  doctor  might  have 
been  of  material  value  In  this  respect  to  the 
plaintiff.  Tbe  trial  Judge  would,  of  course, 
bave  cautioned  the  Jury  In  bis  charge  that 
they  must  be  satisfied  from  the  evidence  that 
the  injured  condition  of  plaintUf  when  she 
-was  treated  by  Dr.  Angeny  was  connected 
with  and  resulted  from  tbe  injury  inflicted  in 
the  previous  November  by  the  deputy  sheriff. 
But,  subject  to  this  caution  and  control  by  the 
court,  we  think  the  testimony  offered  should 
baye  been  admitted. 

The  second  assignment  of  error  relates  to 
the  comment  of  the  trial  Judge  upon  the  ac- 
tions of  the  plaintiff  and  her  sister  while  In 
the  courtroom,  but  not  while  they  were  upon 
the  witness  stand.  In  bis  charge  to  tbe  Jury 
be  used  this  language,  of  which  complaint  is 
made:  "The  conduct  you  saw  displayed  here 
in  the  courtroom  by  the  plaintiff  and  her  sis- 
ter may  throw  some  light  on  the  subject. 
Their  attitude  toward  fte  doctor  when  a  wit- 
ness upon  the  stand,  and  their  ungoverned 
and  hysterical  conduct  when  his  testimony 
did  not  please  them — this  exhibition  may  aid 
you  in  determining  whether  or  not  tbe  story 
of  Scarlett,  MooDe,  and  tbe  policeman  is  true, 
and  whether  this  excitable  temperament  was 
not  in  a  measure  the  cause  of  the  trouble." 
Tbe  record  does  not  show  Just  wliat  tbe  oc- 
currence was  to  which  the  court  referred; 
but  it  appears,  from  tbe  statements  of  coun- 
sel, to  have  been  a  violent  and  hysterical  out- 
break of  some  kind,  which  created  an  unpleas- 


ant Impression.  IB  thns  commenting  upon 
the  conduct  of  the  witnesses  when  they  were 
not  upon  the  stand,  we  thiink  tbe  trial  Judge 
went  too  far.  He  was  not  Justified  in  asking 
the  Jury  to  compare  their  conduct  in  the 
courtroom  with  what  it  was  said  to  have  been 
at  tbe  time  of  the  alleged  assault  The  cir- 
cumstances were  entirely  different  and  as  to 
the  latter  the  facts  were  directly  in  dispute. 
The  suggestion  of  the  court  put  into  tbe  case 
a  question  of  excitable  temperament  on  tbe 
part  of  the  plaintiff,  and  invited  the  Jury  to 
conjecture  as  to  effect  of  that  at  the  former 
occasion,  instead  of  confining  them  to  the  evi- 
dence. Plaintiff  charged  her  excUabillty  In 
part  to  the  effect  of  the  injury  in  question; 
and  yet  ttie  Jury  were  asked  to  regard  ber  ex- 
citable temperament  at  the  time  of  the  trial, 
and  were  permitted  to  Infer  from  that  ber 
condition  several  years  before.  Qieat  lati- 
tude is  properly  given  to  the  trial  Judge  in 
commenting  np<»  the  evidence;  but  it  is  go- 
ing too  for  to  comment  upon  tbe  conduct  of  a 
witness  while  not  upon  the  stand.  If  a  wit- 
ness shows  bias,  feeling,  or  partiality  upon 
the  stand, 'it  may  very  properly  be  comment- 
ed upon  by  the  court  as  affecting  credibility. 
But  the  demeanor  or  conduct  of  tbe  witness 
while  not  upon  tbe  stand  is  no  part  of  the  evi- 
dence in  the  case.  It  is  easily  conceivable 
that  various  unusual  circumstances  may  arise 
during  the  course  of  a  trial,  and  that  under 
the  stress  of  excitement  personal  peculiarities 
may  lead  to  the  doing  of  things  In  a  court- 
room of  which  no  notice  should  be  taken  in 
tbe  orderly  administration  of  Justice.  The 
Jury  should  not  be  instructed  to  consider.  In 
arriving  at  a  verdict  anything  but  the  law 
and  the  evidence  in  the  case. 

The  first  and  second  assignments  of  error 
are  sustained,  and  tbe  Judgment  is  reversed, 
with  a  venire  facias  de  novo. 


(221  Pa.  622) 
SCHRAGER  v.  COOL. 

(Supreme  Court  of  Pennsylvania.    June  2, 
1908.) 

1.  Tbusts— RrsTji.'nNG  Tbdsts— Hvidbnci  to 
Establish— Pabol  Evidence. 

Facts  which,  if  admitted,  woald  give  rise 
to  an  implied  or  resulting  trust,  may  be  proved 
orally. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusto,  ig  130-132.] 

2.  Bavb— Bbeach  ot  Contsaoi  or  Agency  ob 
Ekflotuent. 

A  trust  will  spring  from  the  fraud  prac- 
ticed where  one  employed  to  negotiate  for  an- 
other takes  advantage  of  the  opporttmit?  to  ob- 
tain a  conveyance  to  himself. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  {  152.] 

3.  BtMB. 

Where  an  agent  to  buy  land  uses  only  his 
own  money  to  complete  the  purchase,  the  trans- 
action will  be  regarded  as  a  loan  to  the  princi- 
pal. 

[Ed.  Note. — For  cases  in  ooint,  see  Cent  Dig. 
vol.  47,  Trusts,  |  152.] 


Digitized  by 


Google 


890 


70  ATLANTIC  BBPOBTBB. 


(Pa. 


i.   SaUB— StATUTK  of  FBA.UDB. 

Where  an  agent  to  purchase  land  took  title 
in  his  own  name,  and  thereafter  sold  the  land  at 
a  profit,  an  action  by  the  principal  for  snch 
profit  is  not  for  land,  and  does  not  involve  title 
to  land,  and  the  agent  cannot  avail  himself  of 
the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Thrusts,  i  141.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Assumpsit  by  Leon  Scbrager  against 
James  Cool  to  recover  a  balance  alleged  to 
be  due  from  him  as  plalntilTs  agent.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  court  charged  in  part  as  follows : 

"Now,  sunuuing  It  all  up  down  to  this 
point,  gentlemen  of  tbe  jury,  if  you  believe 
tbe  testimony  of  the  plaintiff  assisted  by  the 
corroborations  wbicli  you  believe  it  has  re- 
ceived from  otber  credible  testimony  In  the 
case,  you  may  find  that  substantially  the  con- 
tract averred  In  the  declaration  has  been 
proven,  namely,  an  agreement  by  the  de- 
fendant to  buy  for  the  plaintiff  these  prop- 
erties, borrow  tbe  necessary  money,  and 
take  in  compensation  the  sum  of  $150,  with 
interest  and  expenses. 

"Now,  on  the  question  of  law.  ,  There  is 
what  we  call  tbe  statute  of  frauds,  of  which 
you  have  beard.  It  is  a  statute  which  pro- 
vides. In  substance,  so  far  as  it  bears  upon 
this  case,  that  contracts  in  relation  to  land 
must  be  In  writing;  that  written  title  to 
lands,  or  written  ownership  of  lands,  cannot 
be  affected  or  defeated,  as  a  general  legal 
proposition  under  this  statute,  by  verbal 
testimony,  by  anything  short  of  a  writing. 
That  statute  has  not  been  specifically  men- 
tioned in  the  argument  here;  but,  as  we  are 
requested  to  give  you  certain  binding  In- 
structions upon  the  legal  aspects  of  the  case, 
it  is  proper  for  me  to  say  that  the  statute 
of  frauds,  the  statute  to  which  I  refer,  is  no 
bar  to  the  plaintifTs  recovery  In  this  action, 
if  you  find  the  contract  as  be  has  asserted  it 
to  be. 

"The  salt  Is  not  for  land.  It  does  not  in- 
volve land,  but  it  is  for  the  profits  made  by 
tbe  sale  of  land,  derived  from  the  sale  of 
land  which  the  defendant  undertook,  If  you 
so  find,  to  buy  and  to  dispose  of,  and  the 
defendant  cannot  avail  himself  of  the  stat- 
ute of  frauds,  if  you  believe  the  plaintiff, 
for  two  reasons:  In  the  first  place,  if  you 
believe  that  the  $4,800,  paid  to  the  associa- 
tion in  New  York  for  this  property,  was  de- 
rived, $100  from  money  advanced  by  the 
plaintiff,  although  subsequently  the  balance 
was  returned,  $81,  and  that  $4,700  of  it  was 
advanced  or  put  into  the  transaction  by  the 
defendant  under  the  contract  or  arrangement 
asserted  by  the  plaintiff,  there  would  prob- 
ably be  In  law  what  is  denominated  a  re- 
sulting trust;  that  is,  the  assignment  of 
this  sherifTs  deed  to  tbe  defendant  would 
not  make  him  the  real  owner,  but  only  make 
bim  tbe  trustee  of  the  legal  title  for  tbe 


plaintiff,  charged,  however,  as  between  the 
parties,  with  the  amount  of  his  advances. 
That  is  a  well-recognized  legal  proposition  to 
protect  both  parties,  the  defendant  in  his 
advances  and  tbe  plaintiff  in  his  real  own- 
ership of  the  property. 

"Again,  Independent  of  any  resulting  trust 
and  independent  of  any  technical  relation 
between  the  parties  of  trustee  and  cestui  que 
trust,  and  whether  tbe  transaction  constitut- 
ed the  plaintiff  tbe  technical  1^^  or  equi- 
table owner  or  not,  if  you  believe  the  ad- 
vancing of  tbe  money  by  the  defendant  was 
jtart  of  an  arrangement  tietween  tbe  parties 
to  do  what  was  done  for  the  benefit  of  the 
plaintiff,  allowing  the  defendant  compensa- 
tion $160,  and  Interest,  and  expenses,  then 
the  plaintiff,  notwithstanding  the  statute  of 
frauds,  might  be  entitled  to  a  verdict." 

Argued  before  MITCHBLL,  C  J.,  and 
FELL,  MBSTREZAT,  POTTBB.  and  STEW- 
ART, JJ. 

George  H.  Troutman,  George  J.  Uewellyn, 
and  T.  J.  Chase,  for  appellant  T.  R.  Mar- 
tin and  Rush  Trescott,  for  appellee. 

FELL,  J.  The  assignments  of  oror  to  be 
considered  relate  to  tbe  effect  of  the  statute 
of  frauds  on  the  contract  on  which  a  recov- 
ery was  allowed.  The  facts  as  established 
by  the  verdict  are  as  follows :  l%e  plaintiff 
employed  the  defendant,  a  real  estate  agent, 
to  purchase  land  for  him  and  to  obtain  a 
loan  to  be  secured  on  It  and  used  in  part 
payment  of  the  purchase  price.  The  defend- 
ant was  to  be  repaid  all  expenses  Incurred 
by  him  In  attending  to  the  business  and  a 
commission  for  his  services.  The  defendant. 
In  violation  of  hla  duty,  purchased  the  land 
In  his  own  name,  but  made  tbe  first  pay- 
ment, when  the.  contract  was  signed,  with 
money  received  from  the  plaintiff  for  that 
irarpose.  When  the  plaintiff  learned  that 
the  defendant  was  named  as  purchaser  to 
the  contract,  he  was  led  to  acquiesce  because 
of  the  defendant's  assurance  that  he  would 
advance  the  balance  of  the  purchase  money, 
and  that,  if  he  held  the  title,  the  expense  of 
preparing  and  recording  a  mortgage  would 
be  saved.  The  land  was  sold  through  the 
agency  of  the  defendant  at  a  profit,  and  dur- 
ing the  negotiations  for  its  sale  the  plaintiff 
was  always  treated  as  the  owner  and  con- 
sulted at  every  stq>.  The  d^endant  refused 
to  pay  the  balance  of  the  purchase  price  re- 
ceived by  him  after  deducting  his  expenses, 
commissions,  and  advances,  but  tendered  the 
plaintiff  a  part  thereof  in  settlement 

Facts  which,  if  admitted,  would  give  rise 
to  an  Implied  or  resulting  trust  may  be 
proved  orally;  otherwise,  the  exception  of 
those  trusts  from  the  statute  of  frauds  would 
be  inoperative.  A  trust  will  spring  from  the 
fraud  practiced  where  one  employed  to  ne- 
gotiate for  another  takes  advantage  of  the 
opportunity  to  obtain  a  conveyance  to  him- 
self. Whether  in  this  case  the  acquieacraice 
of  tbe  plaintiff  In  the  taking  of  title  by  the 
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defendant  left  him  anything  to  rely  upon 
except  an  unwritten  promise  to  hold  the 
land  for  him  need  not  be  considered,  for  a 
trust  also  arose  from  the  payment  of  the 
purchase  money,  which  could  be  established 
by  parol  evidence.  Where  an  agent  to  buy 
land  uses  his  own  money  to  complete  the 
purchase,  the  transaction  will  be  regarded 
as  a  loan  to  the  principal.  Nor  does  the  fact 
that  he  pays  In  full  out  of  his  own  funds  nec- 
essarily exclude  the  operation  of  the  princi- 
ple. Notes  to  Dyer  v.  Dyer,  1  Leading  Cases 
in  Equity,  •203. 

The  verdict  should  be  sustained  also  on 
the  ground  taken  by  the  learned  Judge  in 
submitting  the  case  to  the  Jury,  that  the 
action  was  not  for  land,  and  did  not  Involve 
the  title  to  land,  but  was  for  profits  made  by 
the  sale  of  land,  which  were  in  the  hands  of 
the  defendant  If  he  was  an  agent,  the  stat- 
ute of  frauds  would  not  prevent  a  recovery 
under  Benjamin  v.  Zell,  100  Pa.  33;  Ever- 
hart's  Appeal,  106  Pa.  349;  Howell  T.  Kelly, 
149  Pa.  473,  24  Atl.  224. 

The  Judgment  is  affirmed. 


<m  Pa.  B88) 

McNBETjT  CO.  V.  BANK  OV  NORTH 
AMERICA. 

(Supreme  Court  of  Pennsylvania.    June  2, 1908.) 

1.  Banks  and  Banking — ^DEPOsrrs— Duty  or 
Depositor  to  Notift  Bank  ob  Fobgeby. 

It  is  the  dutj  of  a  depositor  in  a  bank,  on 
discovering  that  it  has  paid  and  charged  to  his 
account  either  a  check  bearing  his  forged  sig- 
nature as  drawer  or  his  check  on  the  forged 
indorsement  of  the  payee,  to  promptly  notify  it 
of  the  forgery. 

(Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  f  443.] 

2.  Sami>— Patiiert  ob  Fobqed  Chkcks— Lia- 
BiLiTT  OF  Bank  JO  Dkpositob. 

No  payment  by  a  bank  on  a  forged  signa- 
ture of  a  depositor  as  drawer  of  a  check  or  on  a 
forged  indorsement  of  his  payee  can  affect  him. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  H  439-441.] 

3.  Sahe— Failuhe  of  Depositob  to  Nonrr 
Bank  of  Fobqebies— Effect. 

A  depositor,  failing  to  promptly  notify  a 
bank  of  its  discovery  of  forgeries,  cannot  re- 
cover of  the  bank  irrespective  of  whether  the 
bank  coald  have  protected  itself  had  it  been 
promptly  notified. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  §  443.] 

Appeal  from  Court  of  Common  Pleas,  Phlt 
adelphla  County. 

Assumpsit  by  the  McNeely  Company  against 
the  Bank  of  North  America  to  recover  the 
amount  of  checks  alleged  to  have  been  wrong- 
fully paid  by  the  bank.  From  an  order  dis- 
missing exceptions  to  the  report  of  the  ref- 
eree, plalntifT  appeals.    Aflirmed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

G.  W.  Pepper  and  B.  P.  Pepper,  for  appel- 
lant.   Alex.  Simpson,  Jr„  for  appellee. 


BROWN,  J.  McNeely  Company,  a  corpora- 
tion, was  a  depositor  with  the  appellee,  the 
Bank  of  North  America,  and  had  In  Its  em' 
ploy  one  Charles  S.  Reber,  who  between' 
April  20,  1897,  and  February  24,  1903,  forged 
the  names  of  payees  on  90  checks  Issued  by 
It  Some  of  these  checks  were  paid  directly 
to  him  by  the  appellee,  and  others  he  deposit- 
ed to  the  credit  of  his  account  with  certain 
banks  and  bankers,  who  collected  them 
through  the  clearing  house.  Each  of  said 
checks  was  charged  to  plaintiff's  account  with 
the  defendant,  and  the  amount  thereof  enter- 
ed as  a  charge  against  its  deposit  in  Its  bank 
book  when  the  same  was  settled.  On  each 
settlement  the  balance  was  struck  and  enter- 
ed, after  deducting  the  amount  of  the  checks 
paid  on  the  forged  Indorsements.  During  the 
period  of  these  forgeries  the  bank  book  of  the 
appellant  was  settled  76  times,  and  all  chedis 
that  had  been  paid  by  the  bank.  Including 
those  bearing  the  forged  Indorsements,  were 
regularly  returned  to  the  appellant  at  each 
settlement  of  its  bank  book.  Reber  continued 
to  its  employ  until  April  1,  1903.  Some  of 
his  forgeries  were  discovered  on  or  about  Jan- 
uary 1,  1904,  and  within  two  or  three  weeks 
thereafter  a  very  large  number  of  the  90 
forged  Indorsements  were  discovered.  The 
twenty-fourth  finding  of  fact  of  the  referee  Is: 
"No  notice  was  given  by  the  plaintiff  to  the 
defendant  of  the  forgeries  or  any  of  them  nn- 
tU  AprU.ll,  1904.  As  stated  in  finding  No. 
10,  the  bank  book  was  settled  three  times, 
viz.,  on  February  1,  1904,  February  28,  1904, 
and  March  31,  1904,  after  the  discovery  of 
the  forgeries  and  l>efore  notice  was  given 
thereof  on  April  11,  1904.  Durtog  the  same 
period.  Robert  K.  McNeely,  who  was  a  direct- 
or of  the  bank,  attended  directors'  meetings 
weekly  from  January  4,  1904,  to  April  11, 
1904,  a  total  of  14  meetings,  but  gave  no  no- 
tice to  the  bank  concerning  the  forged  In- 
dorsements or  complaining  of  their  payment" 
Robert  K.  McNeely,  referred  to  in  the  fore- 
going finding,  was  a  director  of  the  company 
and  its  secretary  and  treasurer,  having 
charge  of  its  offices  and  the  examtoation  of 
its  trial  balances.  Reber  was  able  to  conceal 
his  forgeries  from  his  employer  by  a  compli- 
cated and  ingenious  system,  which  need  not 
be  here  described,  for  the  referee  has  found 
that  the  appellant  was  not  negligent  In  fail- 
ing to  discover  them  sooner,  though  they  ex- 
tended through  a  period  of  nearly  six  years. 
The  reasons  for  this  finding  are  unimportant. 
If  the  legal  conclusion  of  the  referee  and 
court  was  correct,  that  the  appellant  so  de- 
layed giving  notice  to  the  bank  of  the  for- 
geries, after  it  had  discovered  them,  that  it 
cannot  recover  the  amount  paid  and  charged 
to  its  account  on  any  of  the  forged  Indorse- 
ments. The  fact  that  Reber  had  forged  some 
of  the  Indorsements  was,  as  stated,  discover- 
ed about  January  1,  1904,  and  within  two  or 
three  weeks  thereafter  it  was  known  to  the 
appellant  that  a  very  large  number  of  the  90 
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forgeries  had  been  committed ;  but  no  notice 
of  tbls  was  given  to  the  bank  until  nearly 
three  months  afterwards.  The  duty  of  a  de- 
positor in  a  bank,  upon  discovering  that  it 
has  paid  and  charged  to  his  account  either  a 
check  bearing  bis  forged  signature  as  drawer 
or  his  check  on  the  forged  indorsement  of  the 
payee,  is  to  promptly  notify  It  of  the  forgery. 
This  notification  is  not  only  a  duty,  but  it  is 
what  a  depositor  will  Instinctively  do  on  dis- 
covering, upon  the  return  of  his  bank  book 
with  canceled  checks  charged  to  his  account, 
that  there  are  among  them  some  which  he 
never  signed  or  which  were  not  paid  to  the 
payees  named  in  them.  This  duty  Is  not 
questioned  by  the  learned  counsel  for  the  ap- 
pellant Their  contention  Is  that,  for  the  dis- 
regard of  it,  a  depositor  Is  not  to  be  barred 
from  recovering  from  the  bank  what  it  may 
have  paid  on  his  forged  signatures  or  pn  the 
forged  Indorsements  of  payees  named  in 
checks  drawn  by  hhn,  unless,  by  his  failure 
to  promptly  notify  it  of  the  forgeries,  it  has 
lost  rights  over  against  other  parties,  and  the 
burden  is  upon  it  to  prove  such  loss.  Au- 
thorities are  not  wanting  to  support  this,  bat 
the  referee  and  court  below. did  not  follow 
them.  Relying  upon  others,  they  held  that 
the  plaintifT,  by  reason  of  its  failure  to 
promptly  notify  the  bank  of  Its  discovery  of 
the  forgeries,  could  not  recover,  even  though 
the  bank  had  offered  no  evidence  that  it 
could  have  protected  itself  and  the  plaintiff 
had  not  shown  that  it  could  not  if  prompt 
notice  had  been  given. 

The  relation  between  a  bank  and  its  de- 
positor is  a  contractual  one.  Its  undertaking 
with  its  depositor  Is  to  pay  his  checks,  if  he 
has  sufficient  funds  with  it  for  that  purpose, 
and  it  assumes  all  the  risk  as  against  him  of 
a  mispayment  In  paying  and  charging  to  his 
account  a  check  which  he  has  not  signed  or 
one  which  he  has  signed  bearing  a  forged  in- 
dorsement of  the  payee.  To  his  account  it 
may  not  charge  such  a  check.  If  It  does,  the 
depositor  can  recover  from  it  the  amount  so 
charged.  No  payment  by  a  bank  on  a  forged 
signature  of  a  depositor  as  drawer  of  a  check 
or  on  a  forged  indorsement  of  his  payee  can 
afFect  him.  His  right  Is  to  get  back  from  the 
bank  whatever  he  has  deposited  with  it,  less 
what  has  been  properly  paid  out  on  his  or- 
ders. The  responsibility  of  the  bank  to  the 
depositor  is  absolute,  and  it  can  retain  no 
money  deposited  with  it  by  him  to  reimburse 
it  for  any  mispayment  it  has  made  out  of 
such  deposit;  but  it  can  recover  from  a  for- 
ger responsible  for  the  mispayment,  or  from 
those  who,  by  their  Indorsement  of  a  check, 
have  vonched  for  previous  indorsements  or 
the  genuineness  of  the  signature  of  the  al- 
leged drawer.  The  right  of  a  bank  to  recover 
from  A  forger,  or  from  those  to  whom  it  may 
have  paid  a  check  bearing  the  forged  signa- 
ture of  one  of  its  depositors,  or  a  forged  In- 
dorsement, is  Its  only  remedy  for  the  fraud 
practiced  upon  It  by  the  forgery.  The  de- 
positor's money  is  not  affected  by  It,  and, 


when  be  Is  the  first  to  discover  It,  It  is  not 
reasonable  that  he  should  not  be  required  to 
give  prompt  notice  of  it  to  the  bank,  if  he  in- 
tends to  hold  his  depository  liable  for  the 
mispayment,  and  this  without  regard  to  wbat 
may  or  may  not  result  from  a  prompt  effort 
to  recover  from  the  party  or  parties  who  may 
be  liable  to  the  bank  for  the  mispayment. 
The  dejposltor  can  gain  nothing  by  withhold- 
ing knowledge  of  the  forgery,  but  the  bank, 
if  kept  in  ignorance  of  it  after  his  dlscovary 
of  it,  may  lose  everything.  As  soon  as  a 
bank  learns  that  It  has  paid  a  check  on  a 
forged  signature  of  a  depositor,  oe  ona,  forg- 
ed indorsement  on  bis  check,  it  is  Its  duty  to 
promptly  restore  to  the  depositor's  account 
wbat  was  improperly  taken  from  it,  and  its 
right  at  the  same  time  is  to  proceed  against 
those  who  wrongfully  got  the  money.  This 
right  is  to  proceed  immediately,  and  to  the 
promptness  with  which  a  bank  is  able  to  exer> 
else  it  recovery  is  often  due.  When  a  deposi- 
tor withholds  from  his  bank  his  knowledge 
of' the  forgery,  he  withholds  from  it  this  ri^t 
to  proceed  promptly  for  its  own  protection. 
It  may  or  may  not  be  able  to  recover  from 
the  forger  by  promptly  proceeding  against 
him,  but  its  right  Is  to  try  by  so  proceeding; 
and,  when  one  of  its  depositors  discovers 
that  It  has  Innocently  sustained  a  loss,  he 
ought,  not  only  In  all  good  conscience,  but  as 
a  legal  duty,  to  notify  it  at  once  of  its  mis- 
take; for  by  withholding  from  it  what  be  has 
discovered  he  can,  as  just  stated,  gain  noth- 
ing, but  it  may  lose  all.  A  forger  may  be  in- 
s(dvent  or  beyond  the  reach  of  civil  or  crim- 
inal process,  but,  by  prompt  proceedings 
against  him,  others  may  become  interested  in 
him  and  come  to  his  assistance,  who  after 
delay  may  not  do  so.  This  incident  to  a 
bank's  right  to  promptly  proceed  against  a 
forger  is  not  to  be  overlooked.  Whenever  a 
depositor  knowingly  withholds  from  It  knowl- 
edge without  which  It  cannot  so  proceed  In  an 
effort  to  protect  itself,  he  ought  to  be  regard- 
ed, when  he  comes  to  enforce  alleged  rights 
against  it,  as  having  withheld  from  It  a  sub- 
stantial right,  without  regard  to  what  might 
or  might  not  have  resulted  from  a  prompt 
exercise  of  that  right  When  an  Indorser  on 
a  promissory  note  defends  on  the  ground 
that  prompt  notice  was  not  given  him  of  its 
lionpayment  the  holder  will  not  be  heard  in 
reply  that  if  notice  of  the  nonpayment  had 
been  promptly  given,  It  would  not  have  help- 
ed the  Indorser,  because  he  could  have  recov- 
ered nothing  from  tbe  maker  of  the  note  or 
prior  indorsers.  The  right  of  the  indorser  on 
a  note  is  to  prompt  notice  of  Its'  nonpayment, 
that  he  may  have,  an  opportunity  of  proceed- 
ing promptly  against  the  maker  or  prior  In- 
dorsers, without  ^ard  to  what  may  result 
from  his  efforts,  and,  If  this  right  Is  not 
given  bim,  his  liability  Is  at  an  end.  "Tbe 
Insolvency  of  the  maker  of  a  note,  tbon^ 
known  to  the  Indorser,  ought  not  to  discharge 
the  holder  from  giving  notice.  There  are 
various  degrees  of  Insolvency,  and  it  rarely 
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happens  that  a  man  le  totally  Insolvent.  So 
that  there  is  a  chance  of  getting  something 
by  an  application  to  the  debtor.  Besides,  U 
a  man  has  nothing  of  his  own,  he  may  have 
friends,  who,  to  relieve  him  from  pressure, 
will  do  something  for  him.  The  Indorser, 
therefore,  has  a  chance  of  securing  himself, 
at  least  In  part  The  only  reason  that  can 
be  assigned  'for  insolvency  taking  away  the 
necessity  of  notice  is  that  notice  could  b«  of 
no  use  to  the  indorser;  but  it  is  almost  im- 
possible to  prove  that  It  might  not  have  been 
of  nee.  Therefore  It  is  necessary."  Barton 
V.  Baker,  1  Serg.  &  R.  334,  7  Am.  Dec.  620. 
Why  should  a  different  rule  apply  to  a  bank, 
which  never  knowingly  pays  on  a  forgery,  but. 
In  cases  like  the  one  now  before  ns,  Is  al- 
ways an  innocent  victim? 

Delay  by  a  depositor  in  giving  notice  to  a 
bank  means  not  only  its  enfdrced  delay  In 
proceeding  against  those  liable  to  It,  but 
means  loss  of  evidence  as  well;  and.  If  th^ 
rule  for  which  appellant  contends  should  pre- 
vail, a  bank  might  be  deprived  of  the  oppor- 
tunity of  showing  that  prompt  proceeding  on 
Its  part  would  have  resulted  in  its  recovering 
for  Its  loss.  And,  again,  in  a  snit  brought  by 
a  depositor  against  a  bank  to  recover  the 
amount  which  it  may  have  Improperly  paid  on 
a  forgery,  the  issue  is  the  forgery.  This  is- 
sue ought  not  to  be  complicated  with  another, 
and  a  speculative  one,  as  to  whether  anything 
might  have  been  recovered  from  the  forger, 
if  prompt  notice  bad  been  given  to  the  bank 
of  the  forgery.  The  only  reasonable  and  log- 
ical mle  is  the  one  adopted  by  the  referee 
and  the  court  below.  Our  own  cases  are  In 
harmony  with  It,  Knd  it  is  approved  by  high 
authority.  A  different  one  would  be  putting 
a  premium  upon  the  laches  of  a  depositor, 
and  give  to  a  dishonest  one  opportunity  to 
help  a  forger  to  escape. 

In  Blck  V.  Kelly  and  RIck  v.  Fisher,  30  Pa. 
527,  the  plaintiffs  below  purchased  from  the 
defendants  notes  bearing  the  genuine  signa- 
ture of  George  Fox,  as  maker,  but  the  forged 
Indorsements  of  the  payee.  In  reversing  the 
Judgments  In  favor  of  the  plaintiffs  and  an- 
nouncing the  general  rule  that  notice  of  a  for- 
gery within  a  reasonable  time  after  discovery 
is  necessary  for  the  maintenance  of  an  action 
for  the  recovery  of  the  money  paid  for  such 
notes,  it  was  said  by  Porter,  J.:  "The  notes 
In  this  suit  contained  a  genuine  name.  For 
aught  that  appears,  timely  application  to  that 
party  might  have  saved  the  debt,  for  others 
thought  proper  to  obtain  Judgments  and  sell 
his  property.  At  some  stage  of  the  business 
tbe  plaintiffs  obtained  knowledge  of  the  for- 
gery, for  they  brought  tbe  actions  and  put  the 
fact  on  record.  Why  not  inform  the  defend- 
ant of  ills  risk,  and  give  him  a  chance  of  es- 
cape by  a  direct  blow  at  the  maker?  What 
Justice  conld  there  be  In  permitting  a  holder 
to  hold  on  until  the  very  close  of  tbe  period 
of  limitation,  and  then  to  spring  a  suit  on  the 
seller,  when  the  genuine  parties  are  dead  and 
their  estates  gone?"    In  Myers  v.  Southwest- 


ern National  Bank,  193  Pa.  1.  U  Atl.  280,  74 
Am.  St  Bep.  672,  In  a  suit  to  recover  what 
had  been  paid  by  the  bank  on  the  forged  sig- 
nature of  the  plaintiff  to  checks,  Judgment  on 
a  verdict  directed  for  the  defendant  was  sus- 
tained, because  the  plaintiff  had  not  prompt- 
ly notified  it  of  the  forgeries  after  he  was 
held  to  have  had  notice  of  them,  and  we  said: 
"It  was  not  the  bank's  fault  that  the  first  for- 
geries were  not  promptly  discovered  and  no- 
tice thereof  given.  If  the  plaintiff's  duty  to 
the  bank  had  been  performed  at  the  proper 
time,  tbe  fact  would  have  appeared  that  the 
bank  had  charged  plaintiff,  on  his  bank  book, 
with  the  payment  of  two  Items  ($300  and 
¥200)  for  which  no  vouchers  apx>eared  among 
the  checks  handed  to  him  by  his  clerk.  These 
vouchers,  the  two  forged  checks,  had  been  ab- 
stracted and  destroyed  by  the  latter.  No  ob- 
jection having  been  made  at  the  tbne  of  the 
first  settlement,  the  bank  had  a  right  to  as- 
sume that  everything  was  correct  including 
the  two  checks  purporting  to  be  signed  by 
him.  His  silence  was  tantamount  to  a  dec- 
laration to  that  effect  and.  In  afterwards 
honoring  checks  signed  by  the  same  person, 
the  bank  had  a  rl^t  to  consider  the  fact  that 
the  signatures  had  been  at  least  tacitly  recog- 
nized by  the  plaintiff  as  genuine.  While  the 
plaintiff  was  not  chargeable  with  tbe  knowl- 
edge of  his  clerk  that  the  latter  had  commit- 
ted the  forgety,  he  was  clearly  resptmsihle  for 
the  kcts  and  omissions  of  his  clerk  in  the 
course  of  the  duties  with  which  he  was  in- 
trusted, viz.,  to  receive  the  checks  from  the 
bank,  take  tl^em  to  his  employer's  oflBce,  com- 
pare the  amounts  thereof  with  the  amounts 
in  the  bank  book  and  check  book,  etc.  In 
view  of  the  imcontradicted  evidence  as  to  the 
foregoing  facts  it  cannot  be  doubted  that 
as  between  the  bank  and  the  plaintiff,  the 
latter  alone  should  be  held  responsible  for  the 
consequences  resulting  from  the  failure  to  ex- 
amine the  checks  In  question,  and  approve  or 
reject  than  within  a  reasonable  time.  In 
contemplation  of  law  the  delivery  of  tbe 
checks  to  plaintiff's  clerk  was  a  delivery  by 
the  bank  to  the  plaintiff  himself,  as  the  basis 
on  which  Its  credits  were  claimed.  The  bank 
was  therefore  entitled  to  have  them  exam- 
ined, and,  if  rejected,  returned  within  a  rea- 
sonable tlma  That  was  not  done,  and  be- 
cause of  plalntitTs  failure  to  perform  his 
duty  In  that  regard  he  should  not  be  permit- 
ted to  recover.  Any  other  rule  would  be  in- 
consistent not  only  with  general  and  long-es- 
tabllabed  custom,  but  also  with  well-settled 
principles  of  law  on  the  subject  Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  06, 
107,  e  Sup.  Ct.  667,  20  L.  Ed.  811;  United  Se- 
curity, etc.,  Co.  T.  Central  Nat  Bank,  18S  Pa. 
586,  40  Atl.  07." 

A  very  learned  referee  in  United  Security 
Life  Insurance  &  Trust  Company  of  Pennsyl- 
vania V.  Central  National  Bank  of  Philadel- 
phia, 185  Pa.  686,  40  Atl.  97.  in  his  report 
confirmed  by  the  court,  held  that  the  plaintiff 
was  not  entitled  to  recover  from  the  defend- 
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ant  the  amotmts  paid  and  charged  to  Ita  ac- 
count on  forged  Indorsements,  because  it  bad 
not  promptly  notified  the  defendant  of  the 
forgeries  after  It  had  what  the  referee  held  to 
be  constructive  notice  of  them.  The  judg- 
ment was  reversed  solely  on  the  ground  that 
the  referee  had  erred  in  finding  that  the 
plaintiff  had  had  constructive  notice  of  the 
forgeries  on  March  27,  1884,  and  judgment 
was  directed  to  be  entered  for  it,  because, 
when  It  actually  discovered  the  forgeries  on 
May  17, 1894,  it  gave  immediate  notice  to  the 
.defendant  What  the  referee  said  and  what 
was  not  held  to  be  error  was:  "The  referee 
is  of  opinion  that  it  16  not  necessary  for  the 
defendant  to  make  eifective  the  defense  based 
upon  the  want  of  diligence  of  the  plaintiff  in 
giving  notice  of  the  forgery  to  show  with  cer- 
tainty that  had  notice  been  given  at  an  ear- 
lier day  a  fund  belonging  to  Williams  (the 
forger)  was  in  existence  which  could  have 
been  attached  and  held.  When  it  is  once 
shown  that  the  plaintiff  failed  to  give  prompt 
notice  of  the  discovery  of  the  forgery,  the 
piaintifTs  right  of  action  Is  gone.  The  law 
assumes,  and  does  not  find  it  necessary  to 
conduct  an  inquiry  to  verify  the  assumption, 
that,  had  the  notice  been  given  promptly,  the 
Central  Bank  might  have  taken  steps  to  pro- 
tect itself  as  against  Williams."  A  sentence 
from  the  opinion  in  Iron  City  National  Bank 
V.  Pt.  Pitt  National  Bank,  159  Pa.  46,  28  Atl. 
195,  23  L.  R.  A.  615,  is  pointed  to  by  counsel 
for  the  appellant  as  an  expression  from  this 
court  sustaining  their  contention.  In  that 
case  the  present  Chief  Justice  did  say  that  all 
a  bank  which  has  paid  a  forged  check  of  one 
of  its  depositors  "need  do  in  any  case  is  to 
give  notice  promptly  according  to  the  circum- 
stances and  the  usage  of  the  business,  and, 
unless  the  position  of  the  party  receiving  the 
money  has  been  altered  for  the  worse  in  the 
meantime,  it  would  seem  that  the  date  of 
notice  Is  not  material."  This  must  be  read 
with  reference  to  the  facts  in  that  case.  As 
to  those  m  the  present  one,  it  is  not  applica- 
ble. There  the  Fort  Pitt  National  Bank,  the 
defendant,  which  received  the  money  on  the 
forged  check,  had  paid  it  out  on  the  check  of 
its  depositor,  to  whose  credit  it  had  been 
placed,  and  all  that  we  meant  to  say  was 
that  If  the  bank  bad  not  paid  it  out,  and 
could  stUl  have  protected  Itself  by  withhold- 
ing it,  the  date  of  the  notice  of  the  forgery 
would  not  have  been  material. 

The  rule  followed  by  the  learned  referee 
and  court  below  is  the  only  reasonable,  logi- 
cal, and  proper  one  in  this  class  of  cases.  It 
is  approved  by  the  Supreme  Court  of  the 
United  States  in  Leather  Manufacturers'  Nat. 
Bank  v.  Morgan  et  al.,  117  U.  S.  96,  6  Sup.  Ct 
657,  29  L.  Ed.  811,  where  it  is  said  by  Har^ 
Ian,  J.:  "If  the  depositor  was  guilty  of  neg- 
ligence in  not  discovering  and  giving  notice  of 
the  fraud  of  bis  clerk,  then  the  bank  was 
thereby  prejudiced,  because  it  was  prevented 
from  taking  steps,  by  the  arrest  of  the  crim- 
inal, or  by  an  attachment  of  bis  property,  or 


other  form  of  proceeding,  to  compel  restitu- 
tion. It  la  not  necessary  that  it  should  be 
made  to  appear,  by  evidence,  that  benefit 
would  certainly  have  accrued  to  the  bank 
from  an  attempt  to  secure  payment  from  the 
criminal.  Whether  the  depositor  Is  to  be 
held  having  ratified  what  his  clerk  did,  or  to 
have  adopted  the  checks  paid  by  the  bank  and 
charged  to  blm,  cannot  be  made.  In  this  ac- 
tion, to  depend  upon  a  calculation  whether 
the  criminal  bad  at  the  time  the  forgeries 
were  committed  or  subsequently  property 
sufficient  to  meet  the  demands  of  the  bank. 
*  *  *  As  the  right  to  seek  and  compel  res- 
toration and  payments  from  the  person  com- 
mitting the  forgeries  was  in  itself  a  valuable 
one,  It  is  sufficient  if  it  appears  that  the  bank, 
by  reason  of  the  negligence  of  the  depositor, 
was  prevented  from  promptly,  and.  It  may  be, 
effectively,  exercising  It  Continental  Bank 
V.  Nat  Bank  of  the  Commonwealth,  50  N.  T. 
683;  Voorhis  v.  Olmstead,  66  N.  X.  113,  118; 
B:nights  V.  Wiffen,  L.  R.  5  Q.  B.  600;  Casco 
Bank  v.  Keene,  53  Maine,  103;  Fall  River 
Bank  T.  Bufflnton,  97  Mass.  498." 

Other  questions  raised  by  the  appellant 
need  not  be  considered  in  view  of  the  correct 
conclusion  of  the  court  below  that  Its  delay 
in  giving  the  appellee  notice  of  the  forgeries 
bars  its  right  to  recover. 

The  assignments  of  error  are  all  overruled, 
and  the  judgment  Is  affirmed. 


(221  Pm.  642) 

LA  BELLE  COKE  CO.  ▼.  SMITH. 

(Supreme    Court    of    Pennsylvania.      June   2, 
190&) 

1.  Specific  Pebfobmancc  —  CoNraACis  Eh- 

FOKCEABUB— CEBTAINTT. 

Specific  performance  cannot  be  had  of  a 
bond  for  title,  which  does  not  set  forth  the 
purchase  price,  nor  the  terms  of  payment,  nor 
indicate  what  the  purchaser  is  to  perform. 

SEld.  Note. — For  cases  in  point  see  Cent  Dift 
.  44,  Specific  Performance,  §i  61-64.] 

2.  Vendob  and  Pubchaseb— Bona  Pidb  Ptjb- 

CHABEBS— NATUBE     AND     GBOUKDB     OF     PBO- 
TECriON. 

The  purchaser  of  an  etiuitable  title  takes 
it  subject  to  the  equities  against  it  in  the 
hands  of  his  vendor.  It  is  only  the  pnrdiaaer 
of  a  title  perfect  on  its  face  for  a  valuable  con- 
sideration who  takes  it  discharged  from  every 
equity  of  wiiich  he  had  no  notice. 

[Ed-  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  S  592.] 
8.  Saue. 

A  purchaser  of  a  portion  of  land  from  the 
equitable  owner,  pending  a  controversy  between 
the  equitable  owner  and  the  legal  owner  as  to 
the  boundary  line,  is  bound  by  the  boundary 
line  fixed  by  a  compromise  deed. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Ejectment  by  the  La  Belle  Coke  Company 
against  Jeremiah  Smith  for  coal  underlying 
land.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  foilovrlng  Is  the  (q^lnlon  of  Umb^  J.. 
In  the  court  below: 
"In  the  early  part  of  the  nineteenth  cen- 
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tury  John  Crawford  owned  aeveral  hundred 
acres  of  land  situate  on  the  Monongabela  riv- 
er, In  Luzerne  township, .  Fayette  county, 
Fa.,  including  the  coal,  title  to  which  Is  now 
in  dispute  in  this  case,  and  on  February  18, 
1830,  he  executed  a  bond  to  his  son,  William 
\V.  Crawford,  in  the  sum  of  $6,000,  condi- 
tioned tltat  he  should  within  one  year  exe- 
cute to  liim,  his  heirs  and  assigns,  a  good 
and  sufficient  deed  in  fee  simple  for  200 
acres  of  the  said  land,  more  or  less,  t>otmded 
by  the  courses  and  distances  as  surveyed  by 
Joseph  Crawford,  Jr.,  with  certain  imimpor- 
tant  reservations,  which  bond  was  recorded 
January  6,  1838,  and  the  coal  In  question  was 
included  within  the  boundaries  of  the  land 
referred  to  in  said  bond.  The  conditions  of 
the  bond  as  to  the  making  of  the  deed  with- 
in one  year  and  the  conveyance  of  the  iden- 
tical land  called  for  in  the  bond  were  not 
complied  with,  nor  is  there  any  evidence 
that  the  said  William  W.  Crawford,  the  ob- 
ligee in  the  bond,  took  any  legal  steps  toward 
enforcing  his  rights  under  it,  nor  was  deed 
made  to  him  for  any  part  of  the  200  acres  un- 
til 1840.  Recorded  with  the  bond  Is  an  ex 
parte  aflSdavIt,  dated  January  1,  1836,  of  Jo- 
seph Crawford,  Jr.,  referred  to  In  the  bond 
aa  the  engineer  who  made  the  survey,  set- 
ting forth:  (1)  The  courses  and  distances  of 
the  survey,  seemingly  so  far  as  material  to 
the  controversy  between  the  parties,  as  fol- 
lows: 'Beginning  at  a  stone  near  the  spring 
run,  70  perches  from,  a  stone  in  the  division 
line  between  William  Crawford,  brother  of 
Jolm  Crawford,  and  John  Crawford,  S.  75° 
W.  51  perches,  to  a  stone;  thence  S.  18%° 
K  94.5  perches,  to  a  sugar  tree;  thence  S. 
72°  W.  35  perches,  to  a  W.  O.  on  top  of  the 
river  hill;  thence  same  course  to  the  river,' 
— ^wbich  Includes  the  coal  In  question  within 
the  aforesaid  200  acres,  more  or  less.  (2) 
Tliat  he  believed  the  said  survey  Is  the  one 
alluded  to  In  the  said  bond  of  February,  1830. 
(3)  That  John  Crawford  told  deponent  that 
the  land  contained  within  the  above-mention- 
ed lines  was  exclusively  for  his  son,  William 
W.  Crawford,  making  mention  at  the  same 
time  that  there  was  one  field  more  in  the 
survey  that  he  originally  Intended  to  give 
William,  but  on  reflection  he  thought  Wil- 
liam was  entitled  to  in  consideration  of  some 
debts  be  (William)  had  paid  for  John's  son- 
in-law.  (4)  That  John  Crawford  repeatedly 
told  deponent  tliat  William  W.  Crawford 
was  to  have  the  land  above  mentioned  one 
or  two  years  after  the  bond  alluded  to  was 
executed.  (5)  William  W.  Crawford  called 
upon  deponent  to  make  the  survey,  which 
survey  deponent  made  in  the  presence  of 
John  Crawford,  the  father,  the  plot  of  which 
survey  deponent  gave  into  the  possession  of 
bis  father,  Joseph  Crawford.  At  that  time 
John  Crawford  told  deponent  he  had  agreed 
to  give  William  W.,  bis  son,  a  deed  accord- 
ing with  the  second  survey,  excepting  a  por- 
tion of  the  river  liiU.  There  Is  also  recorded 
with  the  said  bond  another  ex  parte  affidavit. 


dated  January  1,  1836,  of  Jobn  Bower,  irbo 
says  the  bond  was  drawn  up  by  bim,  tliat 
It  was  voluntarily  executed  by  said  John 
Crawford,  and  that  deponent's  recollection 
is  that  it  was  prior  to  the  last  marriage  of 
said  John  Crawford.  These  two  affidavits, 
wlil^e  of  small  material  consequence  in  the 
adjustment  of  the  matter  in  dispute,  show 
conclusively  that  there  was  then,  and  evi- 
dently for  some  time  bad  been,  a  controversy 
between  John  Crawford  and  his  son,  William 
W.  Crawford,  regarding  what  should  be  In- 
cluded in  the  conveyance,  affecting  particular- 
ly the  lines  as  bearing  on  the  part  of  the 
said  200  acres  over  and  in  the  vicinity  of  the 
coal  in  question. 

"By  deed  dated  December  30,  1837  (two 
years  after  the  date  of  ttie  above  affidavit), 
William  W.  Crawford  and  wife  conveyed  to 
Henry  Turner  the  following  described  laud: 
*A  certain  lot  of  ground  situate  near  the 
Monongabela  river,  in  the  county  aforesaid, 
bounded  as  follows:  Beginning  at  a  sugar 
tree  near  the  coal  bank  belonging  to  Joseph 
Davis,  and  running  S.  17*  W.  200  feet,  in 
front  along  the  said  river,  and  extending 
back  300  feet  between  the  parallel  lines  bear- 
ing N.  73°  B.,  and  also  the  coal  under  the 
ground  between  said  parallel  lines  continuing 
in  the  same  course  as  far  back  as  the  said 
William  W.  Crawford's  land  extends,'  which 
by  legal  conveyance,  etc.,  in  due  time  be- 
came vested  in  the  defendant  By  deed  dat- 
ed April  3,  1841,  William  W.  Crawford  and 
wife  conveyed  to  Gideon  John  a  part  of  the 
said  premises  fronting  12.85  perches  on  the 
river  and  extending  back  12.85  perches  be- 
tween parallel  lines  bearing  N.  73°  E.,  form- 
ing a  square  coutaiuing  165  perches,  'also 
the  coal  lying  under  the  surface  of  the 
ground  embraced  between  the  two  parallel 
lines  aforesaid  continued  in  the  same  course, 
viz.,  N.  73°  B.,  as  far  back  as  said  WUliam 
W.  Crawford's  land  extends,'  which  by  due 
and  legal  conveyance  became  vested  in  the 
defendant.  Other  conveyances  were  made  by 
said  William  W.  Crawford  of  coal  lots  or 
tracts  near  and  adjoining  the  Turner  and 
Jobn  lots  aforesaid,  bounded  on  the  north 
and  south  by  lines  parallel  to  the  longest 
lines  of  said  Turner  and  John  lots,  and  In 
each  deed  there  is  Included  'also  the  coal 
under  the  ground  back  of  said  lot  embraced 
between  the  above-described  parallel  lines 
continued  in  the  same  'course  as  far  back  as 
said  William  W.  Crawford's  land  extends.' 
The  Indeflnlteness  of  the  extent  of  the  coal 
conveyed  in  each  instance,  and  the  failure 
to  locate  the  real  Hue,  conclusively  establish 
that  such  line  was  uncertain,  and  not  fixed, 
and  that  it  was  doubtless  the  occasion  of 
controversy  between  said  John  and  William 
W.  Crawford.  Further  evidence  of  contro- 
versy between  them  Is  the  action  of  eject- 
ment instituted  by  Jobn  Crawford  against 
William  W.  Crawford,  Henry  Turner,  and 
others,  at  No'.  48,  June  term,  1888,  for  the 
200  acres  referred  to  in  the  above-mentioned 
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boai,  w&icb  action  was  comproailBed  end  set- 
tled afta  December,  1839. 

"In  the  limited  time  we  have  ■  been  able 
to  devote  to  the  consideration  of  tbis  case, 
we  bare  not  discovered  any  autborlty  bold- 
ing  or  Indicating  that,  on  failure  or  refusal 
of  John  Crawford  to  carry  out  the  condition 
of  the  said  bond,  the  obligee,  William  W. 
Crawford,'  could  enforce  specific  performance 
and  compel  conveyance  to  him  of  the  said 
200  acres.  If  the  obligor  failed  or  refused 
to  convey,  eta,  the  obligee's  remedy  would 
be  to  sue  on  the  bond,  in  view  of  which  we 
seriously  question  whether  such  title  vested 
in  the  obligee  in  the  bond  under  the  provi- 
sions thereof  as  would  enable  him  to  make 
conveyance  of  title  to  the  Turner  and  other 
lots,  or  any  part  of  the  said  200  acres,  with- 
out other  and  further  action  on  the  part  of 
the  obligor,  except  subject  to  the  existing 
equities  between  John  and  his  son,  William 
W.  Suppose  the  obligor  for  some  reason  had 
refused  absolutely  to  convey  all  or  any  part 
of  said  200  acres,  as  the  action  of  ejectment 
at  No.  49,  June  term,  1838,  indicates  he  con- 
templated; would  not  the  obligee  have  been 
limited  to  recovery  on  the  bond,  and  the 
obligor  could  not  have  been  held  liable  be- 
yond the  penalty  thereof?  Suppose,  fur- 
ther, that  the  obligor  bad  elected  not  to  con- 
vey, and  proceeded  forthwith  to  the  obligee 
and  advised  him  accordingly,  and  thereupon 
paid,  or  In  good  faith  offered  to  pay,  him  the 
$6,000  penalty  provided  in  the  bond;  would 
it  be  contended  that  such  action  on  the  part 
of  the  obligor  did  not  free  and  clear  him, 
and  operate  to  satisfy  the  said  bond,  and  at 
the  same  time  wipe  out  every  possible  inter- 
est and  claim  that  the  obligee  bad  or  could 
have  In  the  said  200  acres,  and  every  part 
thereof,  under  the  said  bond?  We  strongly 
incline  to  the  conviction  that  these  consid- 
erations would  have  to  be  decided  in  fator  of 
the  obligor.  Streeper  v.  Williams,  48  Pa. 
450;  Mathews  v.  Sharp,  99  Pa.  560;  Clem- 
ents V.  Railroad  Ob.,  132  Pa.  445,  19  Atl. 
274,  276.  The  purchaser  (Turner  and  others) 
of  an  equitable  title,  or  of  a  title  Inchoate 
or  defective  on  its  face,  takes  It  subject  to 
all  the  countervailing  equities  to  which  It 
was  subject  In  the  hands  of  the  person  (Wil- 
liam W.  Crawford)  from  whom  he  purchases. 
He  cannot  claim  to  be  placed  in  a  better  posi- 
tion than  such  person.  It  is  only  the  pur- 
chaser of  a  title  perfect  on  its  face,  for  a 
valuable  consideration,  who  takes  it  dis- 
charged from  every  equity  or  claim  of  which 
he  had  no  notice.  Chew  v.  Bametr  11  Serg. 
&  R.  389;  Chew  v.  Parker,  3  Bawle,  283; 
Reed  v.  Dickey,  2  Watts,  459;  Kramer  T. 
Arthurs,  7  Pa.  165. 

"The  agreement  between  John  Crawford 
and  William  W.  Crawford,  dated  July  24, 
1840,  by  which  their  differences  were  adjust- 
ed, provides  as  follows,  viz.:  "Whereas,  there 
had  been  some  dispute  between  us  In  rela- 
tion to  the  land  for  which  John  Crawford 
yran  bound  to  make  a  title  to  his  son,  Wil- 


liam W.  CNrawfotd,  and  in  order  to  aettle  all 
further  dispute  and  controversy  on  the  sub- 
ject, and  to  fix  a  proper  line  between  ns,  it 
is  hereby  now  agreed  by  John  Crawford,  of 
Fayette  county,  Pa.,  of  the  one  part,  and  his 
son,  WlUiam  W.  Crawford,  of  the  other  part, 
that  the  said  John  Crawford  shall  make  a 
good  and  sufficient  deed  In  fee  simple  for  190 
acres  of  the  tract  of  land  on  which  ttier 
both  now  reside,  to  be  run  off  as  follows,  so 
as  to  Include  the  part  on  which  said  William 
now  resides,  viz.:  Beginning  at  the  Monon- 
gahela  river,  at  the  comer  between  William 
Crawford  and  brother  of  said  John  Craw- 
ford; thence  by  the  courses  and  distances 
of  the  patent  up  the  river  to  the  coal  bank 
of  Henry  Turner,  so  as  to  Include  the  same; 
thence  up  the  river  hill  to  the  top;  thence 
along  down  the  river  on  the  top  of  the  hill 
to  a  point  from  which,  by  running  a  straight 
line  across  to  the  line  between  said  John 
Crawford  and  his  brother,  William  Craw- 
ford, 80  as  to  Include  In  the  whole  190  acres ; 
thence  by  the  Hue  between  said  John  and  his 
brother  William  to  the  comer  on  the  river, 
the  place  of  beginning.  The  said  William 
W.  Crawford  to  have  the  privilege  of  run- 
ning back  under  the  land  of  said  John  Craw- 
ford from  the  coal  bank  of  Henry  Turner, 
reserving  also  sales  already  made  to  Turner 
and  others  as  to  mining  by  the  said  William 
W,  Crawford.  Said  John  Crawford  to  make 
said  deed  and  survey  on  or  before  the  1st 
day  of  October  next,  with  notice  to  the  said 
William  W.  Crawford;  said  survey  to  be 
made  by  the  county  surveyor  or  John  L  Dor- 
sey.'  The  deed  made  In  pursuance  of  the 
said  agreement  Is  dated  September  22.  1810, 
and  contains  a  description  of  the  said  190 
acres  by  courses  and  distances,'  and  also  the 
provisions  quoted  last  above  in  the  agreement 
of  compromise  regarding  the  privilege  of  Wil- 
liam W.  Crawford  running  back  under  the 
land  of  John  Crawford,  etc  It  will  be  ob- 
served that  the  Turner  deed  was  made  be- 
fore, and  the  John  deed  after,  September  22, 
1840;  but  one  of  the  other  deeds  offered  in 
evidence,  dated  previous  to  September  22. 
1840,  recites  such  matter  as  Indicates  that 
William  W.  Crawford  sold  to  John  before 
the  last-named  date. 

"Referring  to  the  courses  and  distances 
set  forth  in  the  affidavit  of  Joseph  Crawford, 
Jr.,  recorded  with  the  above-mentioned  bond, 
and  the  courses  and  distances  set  forth  in 
the  deed  of  September  "22,  1840,  and  compar- 
ing plots  offered  In  evidence  that  were  made 
In  pursuance  thereof,  it  clearly  appeared 
that  the  coal  in  question  was  not  Included  In 
the  conveyance  of  September  22,  1840,  and 
that  the  said  rear  property  line  of  Winiam 
W.  Crawford  was  the  western  end  of  the 
coal  in  dispute.  If  conveyances  had  been 
made  by  John  Crawford  to  William  W.  Craw- 
ford as  provided  in  said  bond  of  February  18. 
1830,  the  said  rear  property  line  would  have 
been  about  120  perches  from  the  front  line  of 
the  river.    The  surface  tracts  conveyed  by 
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William  W.  Crawford  to  Henry  Turner  and 
others  extends  back  from  the  river  onlr 
from  about  12  to  18  perches,  and  the  coal 
Intended  to  be  conveyed  would  extend,  ac- 
cording to  the  claim  of  the  defendant,  cod. 
slderably  beyond  what  was  under  the  sur- 
face lots.  Xt  was,  In  addition  to  what  was 
under  the  surface  Ibta,  a  narrow  strip,  from 
200  to  300  feet  wide,  extending  bac^  from 
the  rear  line  of  the  surface  lots  to  the  rear 
or  eastern  property  line  of  John  Crawford, 
noted  In  the  above-mentioned  affidavit  of  Jo- 
seph Crawford,  Jr.,  as  70  perches  in  length, 
between  a  stone  near  the  spring  run  and  a 
stone  In  the  division  between  John  Craw- 
ford and  his  brother  William,  a  distance  of 
from  102  to  107  perches  from  the  rear  line 
of  the  surface  lots.  According  to  the  agree- 
ment of  compromise  of  July  24,  1840,  and 
the  deed  made  la  pursuance  thereof,  It  was 
definitely  ascertained,  determined,  and  es- 
tablished for  the  first  time,  so  far  as  appears 
from  the  evidence,  that  the  said  property 
line  of  William  W.  Crawford  at  the  point  In 
question  was  only  37.7  perches  from  the 
river,  instead  of  about  120  perches,  which 
would  extend  defendant's  coal  back  beyond 
the  rear  line  of  the  surface  lots  from  19  to 
24  perches,  Instead  of  from  102  to  107. 

"The  established  facts  satisfy  us  beyond 
a  doubt  that  the  said  rear  line  was  a  bone  of 
contention  between  John  Crawford  and  Wil- 
liam W.  Crawford  for  years,  and  was  not 
definitely  determined  until  the  execution  of 
the  agreement  of  compromise  in  July,  1840, 
and  the  deed  made  in  pursuance  thereof  in 
September  of  the  same  year,  and  we  believe 
and  conclude  such  condition  was  the  occasion 
of  the  indefinite  description  and  uncertain 
extent  of  the  said  coal,  being  described  as 
the  coal  under  the  ground  between  said  par- 
allel lines  continued  In  the  same  course  as 
far  back  as  the  said  William  W.  Crawford's 
land  extends,'  and  William  W.  Crawford  hav- 
ing at  most  only  a  defeasible  equitable  title, 
the  sales  were  made  and  the  deeds  accepted 
by  Henry  Turner  and  others  with  the  under- 
standing that  the  rear  line  of  their  coal  was 
to  be  the  line  finally  determined  and  agreed 
upon  as  the  rear  property  line  of  William  W. 
Crawford ;  else  why  would  the  deeds  not  have 
expressed  clearly  that  they  were  to  extend  to 
a  certain,  fixed,  definite  line,  which  could  eas- 
ily have  been  done  if  defendant's  contention 
be  correct,  but  which  could  not  be  done  In 
any  other  way,  manner,  or  language  than 
that  used  if  the  rear  line  of  William  W. 
Crawford  was  undetermined  and  the  extent 
of  his  land  uncertain,  as  it  was  at  the  time 
the  Turner  and  Searlgbt  deeds  and  Oldeon 
John's  contract  were  made?  We  think  Hils 
conclusion  is  warranted  by  the  principle  stat- 
ed by  our  Supreme  Court  In  Meigs  v.  Lewis, 
164  Pa.  597,  SO  Atl.  505,  cited  by  defendant, 
which  holds  that  'in  construing  a  deed  it  is 
proper,  and  sometimes  necessary,  to  consider 
the  circumstances  <  under  which  It  Is  made, 
for  the  purpose  of  ascertaining  the  Intention 
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of  the  parties,'  which  is  abundantly  sustain- 
ed by  a  long  line  of  decisions.  In  the  same 
case,  auoting  from  Lacy  v.  Green,  84  Pa.  514, 
we  find:  'When  the  meaning  of  an  agree- 
ment is  doubtful,  its  terms  are  to  be  consid- 
ered In  the  light  thrown  on  them  by  proved 
or  admitted  Illustrative  facts.  .  The  situation 
In  which  the  parties  stand,  the  necessities 
for  which  they  would  naturally  provide,  the 
conveniences  they  would  probably  seek  to  se- 
cure, and  the  circumstances'  and  relations  of 
the  property,  in  regard  to  which  they  have 
negotiated,  are  all  elements  In  the  interpre- 
tation of  an  amblgruous  contract' 

fit  is  earnestly  Insisted  on  the  part  of  the 
defendant  that  the  provision  In  the  agree- 
ment of  compromise  and  the  deed  from  John 
Crawford  to  William  W.  Crawford  in  1840,  as 
follows,  yiz.,  "The  said  William  W.  Crawford 
to  have  the  privilege  of  running  back  under 
the  land  of  the  said  John  Crawford  from 
the  coal  bank'  of  Henry  Turner,  reserving  al- 
so the  sales  also  made  to  Turner  and  others 
as  to  the  mining  by  the  said  William  W. 
Crawford,'  amounts  to  a  conveyance  of  the 
title  from  John  Crawford  to  the  vendees  of 
William  W.  Crawford  for  the  coal  between 
the  rsar  line  of  William  W.  Crawford  as  es- 
tablished by  the  deed  of  September  22d  and 
the  eastern  line  of  John  Crawford,  which  is 
the  coal  in  dispute,  which  contention  we  can- 
not approve,  as  It  Is  lacking  in  the  requisite 
formalities  necessary  and  incident  to  a  legal 
conveyance.  What  Is  the  meaning  of  the  ex- 
pression, 'The  said  William  W.  Crawford  to 
have  the  privilege  of  running  back  under 
the  land  of  the  said  John  Crawford  from 
the  coal  bank  of  Henry  Turner?*  Adopting 
the  contention  of  the  defendant,  barring  con- 
veyance, that  it  was  Intended  to'  extend  to 
William  W.  Crawford  and  bis  grantees  the 
right  to  mine  and  remove  the  coal  in  ques- 
tion, as  well  as  the  coal  in  rear  of  other  lots, 
it  develops  a  condition  at  once  unreasonable, 
if  not  absurd,  in  limiting  the  privilege  to 
'the  coal  bank  of  Henry  Turner,'  as  there 
were  several  other  lots  conveyed  by  William 
W.  Crawford  adjoining  and' fronting  on  the 
river  for  a  distance  of  about  one-third  of  a 
mile,  and  defendant's  exhibits  show  that  there 
were  several  other  banks,  yet,  under  the 
above,  all  the  coal  back  of  what  was  estab- 
lished to  be  the  rear  line  of  the  land  of  Wil- 
liam W.  Crawford  would  have  to  be  brought 
out  the  Turner  bank.  We  cannot  conclude 
otherwise  than  that  it  was  Intended  to  be 
a  personal  privilege  extended  to  William  W. 
Crawford  'of  running  back  under  the  land  of 
the  said  John  Crawford  from  the  coal  bank 
of  Henry  Turner.'  For  what  purpose  is  not 
expressed,  but  doubtless  for  the  purpose  of 
taking  out  coal  conveniently  located,  if  an 
arrangement  should  be  effected  along  the  line 
between  the  said  William  W.  Crawford  and 
Henry  Turner  for  the  use  of  the  latter's  bank, 
and,  In  our  opinion,  it  has  no  connection  or 
reference  whatever  to  any  previous  convey- 
ance made  by  William  W.  Crawford,  whldi 
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conclusion  we  think  Is  warranted  by  the 
clause  next  following  the  above  quoted,  viz.: 
'Reserving,  also,  tSb  sales  already  made  to 
Turner  and  others  as  to  mining  by  the  said 
William  W.  Crawford.' 

"If  the  clause  quoted  first  above  had  been 
Intended  to  refer  to  the  Turner  and  other 
conveyances,  it  could  easily  have  been  so  ex- 
pressed in  language  clear  and  ambiguous,  and 
the  second  clause  last  above  quoted  'reserving 
also,'  etc.,  referring  to  the  Turner  and  other 
lots,  indicates  to  our  mind  that  the  first 
clause  does  not  have  any  reference  to  the 
Turner  and  other  lots.  It  is  undoubtedly 
true,  If  John  Crawford  had  made  conveyance 
to  William  W.  Crawford  In  such  way  as  to 
have  given  title  to  William  W.  Crawford  to 
the  line  claimed  by  defendant  as  the  rear 
line  of  William  W.  Crawford's  land,  such  con- 
veyance would  have  Inured  to  the  benefit  of 
the  defendant  and  Its  predecessors  in  title, 
and  he  would  now  be  entitled  to  the  proper- 
ty. But  such  uncertain  and  indefinite  state- 
ment as  relied  on  by  the  defendant,  quoted 
above,  cannot,  in  our  opinion,  be  the  basis 
for  claim  to  title  to  real  estate  under  the 
circumstances  of  this  case.  The  language 
quoted  above  In  one  way  almost  warrants  the 
conclusion  that  John  Crawford,  Instead  of 
ratifying  and  confirming  the  sales  to  Hen- 
ry Turner  and  others  by  William  W.  Craw- 
ford, meant  to  repudiate  such  action  and  re- 
serve to  himself  the  right  of  making  such 
conveyances  as  above  indicated  in  'reserving, 
also,  the  sales  already  made  to  Turner  and 
others  as  to  mining  by  the  said  William  W. 
Crawford,'  which  can  hardly  be  taken  to 
mean  a  ratification,  but  is  rather  In  the  na- 
ture of  a  reservation,  which  in  law  is  said 
to  be  'an  express  withholding  of  certain 
rights,  the  surrender  of  which  would  other- 
wise follow  or  might  be  Inferred  from  one's 
act.'  Applying  the  principles  set  forth  In 
Rock  Island  Ry.  Co.  v.  Rlo  Grande  R.  R.  Co., 
143  U.  S.  506,  12  Sup.  Ct.  479,  36  L.  Ed.  277, 
to  the  effect  that  the  meaning  of  a  reserva- 
tion must  be  determined  in  every  case  by  the 
particular  facts  of  the  case,  such  as  the  char- 
acter of  the  conveyance,  the  nature  and  sit- 
uation of  the  property  conveyed,  and  of  the 
property  reserved  or  excepted,  and  the  pur- 
pose thereof,  to  the  facts  here,  inclined  us 
to  doubt  that  the  intention  of  the  conveyance 
in  question  was  to  ratify  and  confirm  the 
titles  from  John  Crawford  to  the  grantees  in 
'the  sales  already  made  to  Turner  and  oth- 
ers' by  WUlIam  W.  Crawford.  But  grant 
that  it  is  confirmatory  In  character,  what 
does  It  confirm?  The  sales  already  made  to 
Turner  and  others.'  What  were  the  'sales  al- 
ready made  to  Turner  and  others'?  Certain 
surface  lots  and  coal  under  them,  and  under 
the  ground  In  rear  of  them,  extending  'as 
far  back  as  the  said  William  W.  Crawford's 
land  extends.' 

"We  now  come  to  the  most  important  ques- 
tion, viz.:    How  far  does  William  W.  Craw- 


ford's land  extend,  or  how  far  did  It  extend 
at  the  time  of  the  execution  of  such  deeds? 
That  Is  not  fixed  or  certain,  but  is  In  con- 
troversy, uncertain,  indefinite,  and  the  uncer- 
tainty attending  it  was  current  mmw  in  the 
community  at  the  time  of  'the  sales  made  to 
Turner  and  others,'  and  It  cannot  be  deter- 
mined until  tbelr  differences  are  adjusted, 
which  is  done  in  July,  1840.  True,  In  view 
of  the  deed  of  September  22,  1840,  we  ques- 
tion the  necessity  of  any  confirmation  of  the 
Turner  and  other  deeds,  and.  If  confirmed. 
It  was  doubtless  occasioned  by  the  fact  of 
the  previous  and  existing  controversy  attend- 
ing when  these  deeds  or  the  sales  were  made, 
and  was  done  at  the  suggestion  and  request 
of  William  W.  Crawford  or  Turner  and  ott- 
ers, so  as  to  free  the  matter  from  oth^  or 
further  question',  and  such  confirmation  did 
not  apply  beyond  the  line  37.7  perches  from 
the  river.  Inasmuch,  then,  as  the  land  of 
William  W.  Crawford  does  not,  and  never 
did,  by  any  title  other  than  a  defeasible 
one,  extend  back  to  the  line  120  perches  from 
the  river,  claimed  by  the  defendant  as  the 
rear  line  of  the  said  coal  lots,  no  conveyance 
of  his  could  give  title  beyond  his  rear  line, 
as  definitely  determined  to  be  37.7  perches 
from  the  river;  and,  taking  all  the  records 
and  giving  to  each  Its  fullest  force,  we  can- 
not discover  such  facts  and  conditions  as 
warrant  us  in  holding  that  the  title  to  the 
coal  In  dispute  ever  passed  from  John  Craw- 
ford, down  the  line  of  conveyances,  etc., 
claimed  by  the  defendant,  but  we  do  find  and 
conclude  that  the  due  and  legal  title  to  the 
coal  in  dispute  did  pass  from  John  Crawford, 
down  the  line  claimed  by  the  plaintiff,  and  Is 
now  fully  and  completely  vested  in  the  La 
Belle  Coke  Company." 

Argued  before  PELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  BLKIN,  JJ. 

H.  L.  Robinson  and  R.  W.  Dawson,  for 
appellant    Geo.  D.  Howell,  for  api>ellee. 

POTTESt,  J.  This  was  .an  Issue  in  eject- 
ment, framed  to  try  the  ownership  of  the 
coal  underlying  a  tract  of  land  in  Luzerne 
township,  Fayette  county,  Pa.  The  trial 
judge  directed  a  verdict  for  the  plaintiff, 
subject  to  a  point  of  law  reserved,  and  sub- 
sequently discharged  a  rule  for  judgment  non 
obstante  veredicto  and  entered  jndgmoit  up- 
on the  verdict.  The  question  raised  by  this 
appeal  Involves  the  proper  construction  of 
a  title  bond  or  agreement  of  John  Crawford, 
dated  February  18,  1890,  In  which  he  agreed 
to  convey  about  200  acres  of  land  to  William 
W.  Crawford.  And  as  no  deed  was  executed 
by  John  Crawford  within  the  time  stated  In 
the  bond,  and  as  a  controversy  arose  between 
John  Crawford,  the  father,  and  William  W. 
Crawford,  his  son,  with  regard  to  just  how 
much  or  what  was  to  be  conveyed  under  tbe 
bond,  and  this  controversy  the  parties  at- 
tempted and  Intended  to  settle  by  a  com- 
promise agreement  dated  July  24,  1840,  it 
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became  necessary  also  to  construe  the  terms 
of  that  compromise  agreement 

The  point  In  dispute  was  as  to  the  limits  of 
the  coal  tract — whether  It  .ceased  at  the  brow 
of  the  river  hill,  or  extended  back  of  and 
beyond  that  line.  During  the  continuance  of 
the  controversy  In  December,  1837,  William 
W.  Crawford  sold  a  portion  of  the  ground, 
and,  being  uncertain  as  to  the  definite  loca- 
tion of  his  line,  in  a  deed  to  Henry  Turner 
be  conveyed  as  far  back  "as  the  said  William 
Vf.  Crawford's  land  extends."  From  this  It 
Is  plain  that  he  Intended  to  convey  to  the 
limit  of  his  own  title,  wherever  that  might 
be.  As  the  trial  judge  says:  "W^illiam  W. 
Crawford  having  at  most  only  a  defeasible 
equitable  title,  bis  sales  were  made  and  the 
deeds  were  accepted  by  Tomer  and  others, 
with  the  understanding  that  the  rear  line  of 
their  coal  was  to  be  the  line  finally  deter- 
mined and  agreed  upon  as  the  real  property 
Ihie  of  W.  W.  Crawford."  The  court  below 
was  of  the  opinion  that,  under  the  bond  for  a 
deed  given  by  John  Crawford,  specific  per- 
formance could  not  have  been  enforced.  We 
coincide  with  this  view.  The  bond  does  not 
set  forth  the  purchase  price,  nor  the  terms 
of  payment;  nor  is  there  anything  upon  the 
surface  of  the  paper  to  indicate  what  the  pur- 
chaser was  to  perform.  This  in  itself  is 
enough  to  prevent  specific  performance.  We 
are  satisfied  that  the  trial  judge  was  right 
in  bis.  conclusion  that  any  conveyance  which 
might  have  been  made  by  William  W.  Craw- 
ford must  have  been  subject  to  the  equities 
between  him  and  his  father,  John  Crawford. 

Nor  are  we  able  to  find  anything  in  the 
record  to  sustain  the  position,  which  appel- 
lant's counsel  seem  to  have  assumed,  that 
William  W.  Crawford  ivas  In  actual  posses- 
sion of  the  coal  now  in  dispute.  The  con- 
trary would  seem  to  be  true,  for  when  the 
dispute  was  finally  settled,  in  the  compromise 
agreement  of  1840  between  the  two  Craw- 
fords,  It  was  determined  that  the  title  of  Wil- 
liam W.  Crawford  did  not  extend  beyond  the 
line  along  the  brow  of  the  river  hill.  In  that 
settlement  John  Crawford  agreed  to  make  a 
deed  "to  William  for  190  acres  of  the  tract 
on  which  they  both  now  reside,  to  be  run  oS 
as  follows,  80  as  to  include  the  part  on  which 
said  William  now  resides."  We  do  not  un- 
derstand that  any  of  the  coal  now  in  dispute 
was  included  in  the  190  acres  above  referred 
to,  and  from  the  plots  offered  in  evidence 
It  seems  that  the  rear  property  line  of  W. 
W.  Crawford  Is  the  western  line  of  the  coal 
In  dispute.  In  the  compromise  agreement, 
and  in  the  deed  made  in  pursuance  of  it, 
there  was  a  provision  extending  to  William 
W.  Crawford  the  privilege  of  running  back 
under  the  land  of  the  said  John  Crawford; 
but  this  the  trial  judge  construed  as  being 
only  a  personal  privilege  to  William,  and  not 
as  a  conveyance  of  the  title  to  the  coal.  The 
language  is  not  clear,  but  we  cannot  say  tliat 
the  court  below  was  wrong  in  holding  that 
the  purpose  was  to  permit  William  W.  Craw- 


ford to  take  out  such  coal  as  be  might  need 
for  his  own  use. 

Counsel  for  appellant  have  contended  with 
much  force  that  the  proper  construction  of 
the  original  bond  for  title,  and  the  language 
of  the  compromise  agreement,  and  the  vari- 
ous deeds  offered  In  evidence,  was  sufficient 
to  establish  title  to  the  coal  in  controversy  in 
the  defendant  We  are  satisfied,  however, 
from  our  examination  of  the  record,  that 
we  would  not  be  justified  in  reaching  a  con- 
clusion in  this  respect  different  from  that 
reached  by  the  trial  judge.  We  can  add 
nothing  to  his  detailed  discussion  of  the 
various  papers  offered  in  evidence,  and  their 
meaning  and  effect,  as  conveying  the  title 
from  John  Crawford.  It  would  be  fruitless 
for  us  to  add  to  or  repeat  what  has  been 
well  said,  in  this  connection,  in  the  opinion 
of  the  court  below  In  entering  judgment  for 
the  plaintiff.  We  coincide  with  the  final 
conclusion  that  the  legal  title  to  the  coal  In 
dispute  did  pass  from  John  Crawford  down 
the  line,  as  claimed  by  the  plaintiff.  La  Belle 
Coke  Company. 

The  judgment  is  aflSrmed. 


(222  Pa.  ao) 

ESHLEMAN  v.  UNION  STOCKYARDS  CO. 

(Supreme    Court    of    PemiBylvania.      June   2, 
1908.) 

1.  Animals  —  OoHTAGious  and  Infectious 
Diseases— Rules  of  Bckeatt  of  Animai,  In- 
DUST8T— Effect  in  States. 

Rnloa  of  the  Bureau  of  Animal  Industry 
of  the  Department  of  Agriculture,  organized  by 
Act  Cong.  May  29,  1884,  c.  60,  23  Stat.  31 
(U.  S.  Comp.  St  1901,  p.  299),  known  aa  the 
Animal  Industry  Act,  for  the  suppression  of 
contagious  dJaeases  among  domestic  animals, 
have  not  apart  from  the  action  of  a  state,  any 
binding  force  upon  the  state. 

2.  Same— Liabilities  fob  Cohuunication  of 
Disease. 

The  keeping  of  an  animal  having  an  infec- 
tious disease  is  not  per  se  culpable,  and  will  not 
give  a  right  of  action  for  damages  sustained 
in  consequence  of  the  disease  being  communicat- 
ed to  other  animals,  unless  the  owner  of  the 
diseased  animal  knew  that  it  was  diseased  and 
was  jsuilty  of  some  negligence  in  the  manner  of 
keepmg  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Animals,  fS  83,  84.] 

3.  Same— Stockyabds  Compant— Duty— Dis- 
eased Animals. 

In  an  action  against  a  stockyards  company, 
for  the  death  of  cattle  from  Texas  fever,  al- 
leged to  have  been  communicated  to  them  by 
ticks  which  had  dropped  in  pens  of  the  stock- 
yards from  other  cattle  theretofore  confined 
therein,  plaintiff  is  t>onnd  to  show,  not  only 
that  the  cattle  alleged  to  have  dropped  the  ticks 
were  placed  in  the  pens,  but  that  they  contami- 
nated the  same  and  that  the  stockyards  company 
did  not  disinfect  the  I)en8  and  again  put  them 
in  proper  condition. 

4.  Same  —  Pbesumftionb    and    Bukden    of 

E»B00F. 

In  an  action  against  a  stockyards  company 
for  the  death  of  cattle  from  Texas  fever,  al- 
leged to  have  been  communicated  to  them  by 
ticks  which  had  dropped  in  pens  of  the  stock- 
yards from  other  cattle  theretofore  confined 
therein,  it  will  be  presumed  that  the  8t<x:kyarda 
company  i>erformed  its  duty,  and,  where  there  ia 
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no  evidence  to  the  contrary,  recovery  cannot  be 
had  against  It 

5.  Negugenok— Pboximate  Caitsb. 

A  i>erBon  guilty  of  negligence  is  liable  for 
the  damage  suBtaiDed  by  any  one  injared  by  the 
wrongful  act,  but  is  responsible  only  to  him  to 
whom  the  wrong  is  done,  and  not  to  those  who 
suffer  the  remote  consequences  of  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  g  73.] 

6.  ANiMAxa  —  Contagious  and  Infectious 
Diseases  —  Communication  ot  —  Pebsonb 
ENTITI.ED  TO  Sue. 

A  purchaser  of  cattle  subsequent  to  the 
communication  to  them  of  a  disease  has  no  right 
of  action  for  the  negligence  to  which  the  dis- 
ease is  due. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster CoTinty. 

Trespass  to  recover  damages  for  the  death 
of  cattle  from  Texas  fever,  by  Samuel  Eshle- 
.  man  against  the  Union  Stockyards  Company. 
From  an  order  refusing  to  talce  off  a  non- 
suit plaintiff  appeals.    Affirmed. 

Landls,  P.  J.,  filed  the  following  opinion  In 
the  trial  court: 

"This  action  for  damages  by  the  plaintiff 
rests  upon  the  basis  that  the  defendant  com- 
pany permitted  cattle  with  Texas  ticks  upon 
them  to  be  placed  in  its  yards,  and  thereby 
Texas  fever  was  communicated  to  cattle 
'Which  be  subsequently  purchased,  with  the 
results  tbat  some  of  them  died.  The  stock- 
yards and  cattle  pens — which  are  owned  by 
the  Pennsylvania  Railroad  Company,  but  are 
leased  by  It  to  the  defendant  company — are 
located  along  the  line  of  the  Pennsylvania 
Railroad,  adjacent  to  the  city  of  Lancaster. 
These  yards  are  used  by  shippers  and  whole- 
sale dealers  in  cattle,  and  the  plaintiff  has 
been  accustomed  for  some  time  to  buy  his 
stock  there.  Martin  H.  Flickinger  was  one 
of  these  wholesale  dealers  who  did  buslnfss 
at  these  yards,  and  certain  pens,  numbered 
Nos.  59  and  31,  were  generally  used  for  his 
cattle  and  were  known  as  his  pens.  On  Sat- 
urday evening,  June  21,  1904,  two  car  loads 
of  cattle,  containing  44  head,  from  St.  Louis, 
came  to  the  stockyards.  They  were  billed 
to  Philadelphia,  and  were  marked,  'Off  at 
Lancaster  to  feed  and  watey.'  They  had 
been  purchased  for  slaughter  purposes. 
These  cattle  were  taken  from  the  cars  and 
placed  In  the  rear  of  these  so-called  Flick- 
inger pens,  where  they  remained  overnight. 
On '  the  following  morning  (Sunday)  they 
were  moved  to  the  lower  part  of  the  yards, 
to  what  Is  called  the  'willow'  pen.  Flicking- 
er, receiving  notice  of  their  arrival  at  the 
stockyards,  came  to  Lancaster  on  Monday 
momiug  and  directed  the  superintendent  of 
the  yard  to  ship  the  cattle  to  their  destina- 
tion. Upon  seeing  them  he  said:  'I  see  they 
are  tick  cattle.  •  •  •  Take  caution  with 
them.  They  are  not  lawful  to  handle,  un- 
less you  clean  the  pens  right,  and  do  the 
right  thing.'  They  were  taken  from  the 
willow  pen,  placed  In  cars,  and  shipped  to 
Reading,  where  they  were  killed  at  the  Read- 
ing abattoir.    There  was  no  evidence  of  any 


mark  upon  the  can  which  brought  them  to 
Lancaster;  but  It  was  testified  that  the  man- 
ifest showed  that  they  were  Southern  cattle, 
and  It  was  proven  that  there  were  ticks  up- 
on them.  After  they  were  unloaded  at  Lan- 
caster, fat  cattle  of  F.  O.  Musser  were  plac- 
ed In  the  same  cars  ancl  shipped  to  Mew 
York. 

"On  August  3,  1901,  FUcklnger  sold  to 
the  plaintiff  13  head  of  butcher  cattle.  He 
had  purchased  them  from  S.  B.  Hedgen  & 
Co.,  of  Pittsburg,  on  August  1st  On  August 
10,  1904,  he  sold  to  the  plaintiff  a  second  lot 
of  10  or  11  cattle,  and  August  17th  a  third 
lot  of  9  head.  All  of  these  cattle  were  ap- 
parently placed  with  his  consent  in,  and 
were  sold  out  of,  pens  Nos.  68  and  31.  The 
second  lot  was  bought  from  a  man  by  the 
name  of  Hoover,  who  also  deals  at  the  yards, 
and  were  taken  from  Hoover's  pens  and  plac- 
ed in  Fllcklnger's  pens,  and  the  third  lot 
was  bought  from  Musser.  Flickinger  stated 
that,  while  he  did  not  examine  the  cattle 
particularly  for  tides,  they  seemed  to  him. 
at  the  time  he  sold  them,  to  be  clean  and 
healthy;  and  Musser  says  that  the  cattle 
he  sold  to  Flickinger  were  apparently  healthy 
cattle.  The  cattle  were  bought  by  Eshleman 
In  the  morning,  taken  out  and  weighed,  and 
put  back  into  the  Flickinger  pens  until  aft- 
ernoon or  evening,  and  then  driven  away 
by  Eshleman.  Eshleman  kept  the  first  lot 
about  two  weeks  in  pasture.  He  then  sold 
eight  of  them  to  Daniel  S.  Leib,  but  only  de- 
livered seven.  The  one  be  Tetalned  died  a 
few  days  after.  Six  of  those  thus  sold  t» 
Leib  died,  and  were  replaced  with  tour  oth- 
er cattle,  and  Eshleman  promised  to  replace 
the  other  two.  Of  the  second  lot  all  died. 
Some  had  been  sold  outright  by  Eshleman  to 
other  parties  and  paid  for;  but  three  had 
been  contracted  to  Martin  Doster,  and  four 
to  a  Mr.  Hummer.  Of  the  third  lot  two 
died,  one  of  which  was  contracted  to  John 
Ruble.  It  was  shown  that  there  were  Texas 
ticks  upon  all  the  cattle  that  died. 

"The  evidence  showed  that  Texas  or 
Southern  cattle  have  at  times  upon  them  a 
parasite  which  is  called  a  tick.'  To  the 
Southern  cattle  It  Is  harmless.  Being  brought 
north  by  Southern  cattle,  after  it  is  in  this 
country,  it  falls  from  the  animals  to  the 
ground  and  lays  its  eggs  in  grass  or  other 
material.  The  eggs  are  hatched  out,  the 
young  ticks  crawl  onto  the  domestic  cattle, 
and  these  cattle  become  Infected  by  the  tick 
biting  them.  The  original  tick,  after  it  lays 
its  eggs,  dies,  and  no  harm  can  result  from 
It;  but  It  is  the  progeny  of  the  dead  tide 
that  causes  the  Infection  and  produces  Texas 
fever  in  the  domestic  cattle.  For  the  hatcli- 
ing  of  the  eggs  and  for  the  process  of  incu- 
bation of  the  disease  abont  SO  days  is  the 
minimum  time.  One  witness  said  that  it 
takes  28  or  30  days  until  the  young  tide  Is 
able  to  crawl  on  the  animal,  and  In  about  lO 
days  thereafter  symptoms  of  the  disease  ap- 
pear.   Although  the  plaintiff's  statement  al- 
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leges  that  the  defendant  'carelessly  and  neg- 
ligently, and  without  having  first  properly 
disinfected  and  cleaned  said  pens,  lanes,  and 
alleys,  caused  and  permitted  other  cattle  not 
infected  with  said  germ,  parasite,  or  tick 
•  •  •  to  he  driven  through  the  aforesaid 
lanes  and  alleys  and  to  be  confined  in  the 
same  pens  in  which  the  said  Infected  cattle 
had  been  confined,'  there  was  no  proof  Ipre- 
sented  that  the  pens,  lanes,  and  alleys  bad 
not  been  disinfected,  nor  was  there  any  evi- 
dence that  they  had  not  been  cleaned.  There 
was  no  proof  that  any  ticks  were  found  by 
any  one  in  these  pens,  Nos.  69  and  81,  or 
upon  any  cattle  while  In  the  pens.  The  in- 
ference Is  made  that  because,  on  June  21st 
and  22d  the  cattle  of  Fllckinger,  which  had 
ticks  upon  them,  were  overnight  in  the  rear 
of  these  two  pens,  and  were  afterwards  driv- 
en through  the  yard  to  the  willow  pen,  and 
thence  to  the  cars,  therefore,  the  plalntltTs 
cattle,  placed  in  the  same  pens  from  August 
Sd  to  17tb,  or  driven  through  the  yard,  be- 
came Infected,  by  reason  of  which  some  of 
them  died.  These  were  the  facts  upon  which 
the  plaintiff  insists  that  the  defendant  com- 
pany Is  liable  for  the  loss  sufitalned. 

"But  two  questions  seem  to  be  Involved  In 
this- case:  The  first  Is  whether  there  was 
any  carelessness  or  negligence  proved  against 
the  defendant  company;  and  the  second  Is 
whether,  even  this  be  so,  the  plaintiff  is  in  a 
situation  to  recover  damages  from  the  de- 
fendant company.  There  was  no  evidence 
presented  that  the  cattle  which  were  pur- 
chased by  Fllckinger  at  St.  Louis  in  June, 
1904,  were  Texas  cattle.  All  that  was  eluci- 
dated upon  that  subject  was  that  In  the 
manifest  they  were  marked  as  Southern  cat- 
tle. They  may  or  may  not  have  come  from 
an  Infected  district.  The  principle,  therefore, 
which  has  been  held  by  some  courts  and  de- 
nied by  others,  that  Judicial  notice  will  be 
taken  of  the  fact  that  Texas  cattle  have 
some  contagious  or  infectious  disease  com- 
municable to  native  cattle,  cannot  be  invok- 
ed. There  is  no  presumption  in  this  case 
against  the  defendant 

"The  cattle  were  consigned  to  Philadelphia, 
bat  were  to  be  left  off  at  Lancaster  to  feed. 
This  was  done  of  the  evening  of  Saturday, 
June  21st.  The  railroad  company,  under 
Act  Cong.  March  S,  187S,  c.  252,  f  1,  17  Stat. 
684,  was  not  permitted  to  confine  in  its  cars 
cattle  carried  or  transported  from  one  state 
to  another  for  a  longer  period  than  28  con- 
secutive hours,  without  unloading  the  same 
for  rest,  water,  and  feeding  for  a  period  of  at 
least  ^e  consecutive  hours,  unless  prevented 
by  storm  or  other  accidental  causes.  The 
unloading  of  the  cattle,  therefore,  at  Lan- 
caster, for  the  purpose  of  watering  and  feed- 
ing tbem,  was  proper,  and  no  liability  at- 
taches on  that  account. 

"There  Is  no  statute  in  Pennsylvania  relat- 
ing to  Texas  fever  as  such,  though  there  are 
laws  preventing  the  sale  of  diseased  cattle, 
and  the  'State  Live  Stock  Sanitary  Board'  la 


authorized  to  prohibit  their  importation  and 
to  make  and  enforce  rules  and  reg^ulatlons  in 
relation  to  contagious  or  infectious  diseases 
as  may  from  time  to  time  be  required.  There 
is  no  evidence  that  any  rules  have  been 
adopted  which  affect  this  controversy.  There 
has  been  no  act  of  Congress  presented  that 
Imposes  liability,  though  certain  rules  of  the 
United  States  Bureau  of  Animal  Industry 
were  offered  and  admitted  in  this  case.  These 
rules  were  supposed  to  have  been  authorized 
by  Act  Cong.  May  29,  1884,  c.  GO,  23  Stat.  31 
(U.  S.  Comp.  St.  1901,  p.  299),  known  as  the 
'Animal  Industry  Act'  By  the  first  section 
of  that  act  the  Commissioner  of  Agriculture 
was  directed  to  organize  in  his  department 
a  Bureau  of  Animal  Industry,  to  appoint  a 
chief  thereof,  who  should  be  a  competent 
veterinary  surgeon  and  whose  duty  it  should 
be  to  Investigate  and  repdrt  upon  the  condi- 
tion of  the  domestic  animals  of  the  United 
States,  their  protection  and  use,  and  also  to 
inquire  into  and  report  the  causes  of  con- 
tagious, infectious,  and  communicable  dis- 
eases among  them,  and  the  means  for  the 
prevention  and  cure-  of  the  same,  and  to  col- 
lect such  Information  on  these  subjects  as 
should  be  valuable  to  the  agricultural  and 
commercial  interests  of  the  country ;  and  by 
section  3  (23  Stat  32  [U.  S.  Comp.  St  1901. 
p.  800])  it  was  made  the  duty  of  the  Com- 
missioner to  prepare  such  rules  and  regula- 
tions as  he  might  deem  necessary  for  the 
speedy  and  effectual  suppression  and  extirpa- 
tion of  said  diseases,  and  to  certify  such 
rules  and  regulations  to  the  executive  au- 
thority of  each  state  and  territory,  and  In- 
vite said  authorities  to  co-operate  in  the  exe- 
cution and  enforcement  of  the  act,  and  when- 
ever the  plans  and  methods  of  the  Commis- 
sioner should  be  accepted  by  any  state  or 
territory  In  which  pleuro-pneumonia  or  oth- 
er contagions,  Infectious,  or  communicable 
disease  is  declared  to  exist  or  such  state  or 
territory  should  have  adopted  plans  and 
methods  for  the  suppression  and  extirpation 
of  gnld  diseases,  and  such  plans  and  methods 
should  be  accepted  by  the  Commissioner,  and 
whenever  the  Governor  of  a  state  or  other 
properly  constituted  authorities  signify  their 
readiness  to  co-operate  for  the  extinction  of 
any  contagious,  infectious,  or  communicable 
disease  in  conformity  with  the  provisions  of 
tbls  act,  the  Commissioner  was  authorized  to 
expend  as  much  of  the  money  appropriated 
by  the  act  as  might  be  necessary  In  such  in- 
vestigations, and  in  such  disinfection  and 
quarantine  measures  as  might  be  necessary 
to  prevent  the  spread  of  the  disease  from 
one  state  or  territory  Into  another. 

"If  any  authority  exists  in  the  Commission- 
er to  make  rules'  and  regulations,  it  is  under 
section  3,  above  recited ;  but  It  has  been  held 
by  the  United  States  Supreme  Court,  in  Reld 
V.  Colorado,  187  U.  S.  187,  23  gup.  Ct  92,  47 
L.  Bd.  108  (Mr.  Justice  Harlan  delivering 
the  opinion  of  the  court),  that  'Congress  did 
not  assume  to  declare  that  the  "rules  and 
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regulations"  which  that  department  might 
adopt  as  necessary  "for  the  speedy  and  ef- 
fectual suppression  and  extirpation  of  said 
diseases"  should  have  in  themselves,  or  apart 
from  the  action  of  a  state,  any  blading  force 
upon  the  states.  They  were  to  be  certified  to 
the  executive  authority  of  each  state,  and  the 
co-operation  of  such  authorities  in  executing 
the  act  of  Congress  invited.  If  the  authori- 
ties of  any  state  adopted  the  plans  and  meth- 
ods devised  by  the  department,  or  if  the 
state  authorities  adopted  measures  of  their 
own  which  the  department  approved,  then 
the  money  appropriated  by  Congress  could 
be  \ised  in  conducting  the  required  investi- 
gations, and  in  such  disinfection  and  quaran- 
tine measures  as  might  be  necessary  to  pre- 
vent the  spread  of  the  diseases  in  question 
from  one  state  or  territory  into  another. 
Congress  did  not  intend  to  override  the  pow- 
ers of  the  states  to  care  for  the  safety-  of 
the  property  of  their  people  by  such  legisla- 
tion as  they  deemed  appropriate.  It  did  not 
undertake  to  Invest  any  officer  or  agent  of 
the  department  with  authority  to  go  into  a 
state  and  without  its  assent  take  charge  of 
the  work  of  suppressing  or  extirpating  con- 
tagious, infectious,  or  communicable  diseases 
there  prevailing  and  which  endangered  the 
health  of  domestic  animals.'  In  Mullen  v. 
Western  Union  Beef  Company,  9  Colo.  App. 
497,  49  Pac.  425,  the  plaintiS  introduces  In 
evidence  an  order,  called  'Regulations  Con- 
cerning Cattle  Transportation,'  issued  by  the 
Secretary  of  Agriculture,  and  it  was  held, 
by  the  Court  of  Appeals  of  Colorado,  that 
such  regulations  were  ineffectual  in  any  state 
which  did  not  co-operate  with  the  Secretary 
In  their  enforcement,  and  in  the  absence  of 
such  cp-operatlon,  were  outside  of  his  au- 
thority. Upon  the  same  general  question  is 
the  case  of  Illinois  Central  Railroad  Com- 
pany V.  McKendree,  203  U.  S.  514,  27  Sup.  Ct 
153,  51  L.  Ed.  298,  which  was  decided  by  the 
Supreme  Court  of  the  United  States  on  De- 
cember 17,  1906.  These  regulations  should 
not  have  been  admitted  upon  the  trial,  and 
they  will,  therefore,  not  be  considered  In  ar- 
riving at  our  conclusion  upon  this  rule. 

"There  being,  therefore,  an  absence  of  stat- 
utory authority  to  sustain  the  plaintiff's 
cause  of  action,-  if  recovery  can  be  bad,  it 
must  be  by  force  of  the  common  law.  The 
rule  of  the  common  law  is  that  knowledge 
is  indispensably  necessary  to  a  recovery,  and 
that  negligence  must  be  proven.  The  keeping 
of  an  animal  liaving  an  infectious  disease  is 
not  per  se  culpable.  The  right  of  any  one  to 
use  his  own  property  as  be  pleases  for  all 
purposes  to  which  such  property  is  usually 
applied  Is  unlimited  and  unqualified,  up  to 
the  point  where  the  particular  use  becomes  a 
nuisance.  Hence  the  keeping  of  animals 
having  an  infectious  disease  on  one's  own 
property,  although  the  adjoining  premises 
have  upon  them  other  animals  which  are 
likely  to  be  infected  by  the  disease.  Is  not 
unlawful ;  nor  will  it  give  the  owner  of  the 


adjoining  premises  a  cause  of  action  for  dam- 
ages sustained  in  consequence  of  the  disease 
being  BO  communicated  to  bis  animals,  unless 
the  person  owning  the  diseased  animals 
knows  the  fact  that  they  are  diseased  and  is 
guilty  of  some  negligence  in  the  .manner  of 
keeping  them.  Fisher  v.  Clark,  41  Barb.  (N. 
Y.)  329 ;  Mill  v.  N.  Y.  &  H.  R.  R.  Company, 
41  N.  X.  <J19.  Even  the  keeping  of  diseased 
animals  on  the  defendant's  unlndosed  lands, 
to  which  other  animals  are  in  the  habit  of 
coming,  and  where  it  is  no  trespass  for  them 
to  come,  is  not  an  act  of  negligence.  If  fhe 
owner  of  the  healthy  animal  is  duly  warned 
of  his  danger.  Walker  v.  Herron,  22  Tex. 
55;  1  Thompson  on  Negligence,  {  917.  Ex- 
cept where  the  owner  knows  that  it  Is  prob- 
able that  the  animals  may  intrude  on  an  ad- 
joining inclosure,  or  the  statute  law  forbids 
a  man  keeping  his  diseased  cattle  In  bis  own 
pasture,  he  will  not  be  liable  for  Injury  to 
cattle  in  an  adjoining  pasture,  unless  negli- 
gent in  the  manner  of  keeping  bis  own'.  Cyc. 
p.  332 ;  22  Am.  &  Eng.  Eucy.  of  Law,  p.  380; 
Herrick  v.  Gary,  65  111.  101.  I.'othing  can  be 
better  settled  than  that,  if  one  do  a  lawfnl 
act  upon  his  own  premises,  he  cannot  he  held 
responsible  for  Injurious  consequences  that 
result  from  it,  unless  it  was  so  done  as  to 
constitute  actionable  negligence.  Rockwood 
V.  Wilson,  65  Mass.  221. 

"In  this  case  the  railroad  company  had  a 
right  to  transport  these  cattle,  even  though 
there  were  ticks  upon  them.  The  sixth  sec- 
tion of  the  act  of  Congress  of  Hay  29,  1884 
(23  Stat  32),  enacts :  'That  no  railroad  com- 
pany within  the  United  States,  or  the  own- 
ers or  masters  of  any  steam  or  other  vessel 
or  boat,  shall  receive  for  transportation  or 
transport  from  one  state  or  territory  to  an- 
other, or  from  one  state  into  the  District  of 
Columbia,  or  from  the  District  Into  ■  any 
state,  any  live  stock  affected  with  any  con- 
tagious, infectious  or  commimicable  disease, 
and  especially  the  disease  Imown  as  pleuro- 
pneumonia, nor  shall  any  person,  company  or 
corporation  deliver  for  such  transportation  to 
any  railroad  company,  or  master  or  owner  of 
any  boat  or  vessel,  any  live  stock,  knowing 
them  to  be  affected  with  any  contagious,  in- 
fectious or  communicable  disease,  nor  shall 
^ny  person,  company  or  corporation  drive  on 
foot  or  transport  In  private  conveyance  from 
one  state  or  territory  to  another,  or  from 
any  state  into  the  District  of  Columbia,  or 
from  the  District  Into  any  state,  any  live 
stock,  knowing  them  to  be  infected  with  any 
contagious,  infectious  or  communicable  dis- 
ease, and  especially  the  disease  known  as 
pleuro-pneumonla :  Provided,  that  the  so- 
called  splenetic  or  Texas  fever  shall  not  be 
considered  a  contagious,  infectious  or  com- 
municable disease  within  the  meanings  of 
sections  four,  five,  six  and  seven  of  this  act 
as  to  cattle  t)eing  transported  by  rail  to  mar- 
ket for  slaughter,  when  the  same  are  un- 
loaded only  to  be  fed  and  watered  In  lots  on 
the  way  thereto.'    As  the  proof  In  this  case 
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showed  tbat  tbese  cattle  were  for  slaughter, 
and  were  put  off  lu  the  yards  of  the  defend- 
ant to  be  fed  and  watered,  they  did  not  fall 
within  the  act  of  1884,  and  were  not  to  be 
considered  as  affected  with  any  contagious, 
'  Infectious,  or  communicable  diseases,  even 
though  the  tick  was  on  them  as  stated. 

"Did,  then,  the  evidence  show  negligence 
on  the  part  of  the  defendant  company?  Out- 
side of  cases  in  which  a  positive  obligation 
is  cast  upon  a  carrier  to  perform  safely  a 
special  exercise,  the  presumption  Is  that  the 
party  has  exercised  such  care  as  men  of  ordi- 
nary prudence  and  caution  would  exercise 
under  similar  circumstances,  and  If  he  has 
not  the  plaintiff  must  prove  it.  The  Nltro- 
Glycerlne  Case,  82  U.  S.  524,  21  L.  Ed.  206. 
The  duty  of  a  railroad  company,  in  regard 
to  the  transportation  of  freight  and  passen- 
gers and  the  carrying  on  of  a  stockyard  In 
order  to  facilitate  its  business,  la  twofold; 
the  latter  being  Independent  and  distinct 
from  the  former.  The  business  of  a  stock- 
yard corporation,  except  in  the  character  of 
the  property  which  is  the  subject  of  bail- 
ment, corresponds  In  many  respects  with  the 
business  of  warehousemen.  Delaware,  Lack- 
awanna &  Western  Railroad  Company  v. 
Central  Stockyard  Co.,  45  N.  J.  Eq.  50,  17 
Atl.  146,  6  L.  R.  A.  855.  A  warehouseman  is 
liable  only  for  negligence  In  preserving  the 
proi>erty  deposited  with  him.  McCarty  v. 
N.  Y.  &  Erie  R.  R.  Co.,  SO  Pa.  247.  Their 
responsibility  as  warehousemen  is  but  for 
ordinary  neglect  Shenk  v.  Philadelphia 
Steam  Propeller  Co.,  60  Pa.  109,  100  Am. 
Dec.  541 ;  Tower  v.  Grocers'  Supply  &  Stor- 
age Co.,  159  Pa.  106.  28  Atl.  229.  Stockyards 
are  not  public  markets.  26  Am.  &  Eng.  Ency. 
of  Law,  p.  1074.  It  therefore  seems  to  us 
that  the  plaintiff  was  bound  to  show,  not 
only  that  the  cattle  were  placed  in  the  rear 
end  of  Flickinger's  pens  evemtgbt  on  June 
21st  and  22d  but  that  they  contaminated  the 
pens,  and  the  defendant  company  did  not,  aa 
set  forth  in  the  plaintiff's  statement,  disin- 
fect and  put  than  in  proper  condition  again. 
It  Is  presumed  that  It  did  its  duty,  and  there 
is  no  evidence  to  the  contrary.  In  addition, 
it  \ftia  not  shown  that  the  cattle  which  Fllck- 
Inger  sold  to  Eshleman  on  August  3d,  10th, 
and  17th  received  their  infection  from  these 
penB ;  non  constat  that  they  might  not  have 
derived  the  ticks  from  some  other  cause. 
Without  any  definite  proof  upon  the  subject, 
we  are  asked  to  infer,  first,  that  the  ticks 
from  Flickinger's  cattle  were  dropped  Into 
the  pens  or  driveways  on  June  2l8t  and 
22d;  and,  secondly,  that  those  ticks  produc- 
ed another  brood,  which  got  upon  the  cattle 
sold  to  Eshleman  in  the  following  August. 
Tlitis  we  have  an  Inference  upon  an  inference 
in  order  to  sustain  this  action,  and  no  conclu- 
sive inference  at  that 

"The  next  point  Is,  as  we  have  said— con- 
ceding, for  the  purpose  of  the  discussion,  the 
question  of  negligence — whether  the  plaintiff 


is  in  position  to  maintain  the  action.  The 
cattle  that  died,  when  placed  in  these  pens, 
belonged  to  Fllcklnger.  This  is  conceded. 
They  were  sold  out  of  the  pens  to,  and  were 
taken  away  by,  Eshleman.  The  mere  fact 
that  they  were  taken  to  the  scales  and  weigh- 
ed, and  then  brought  back  and  allowed  to 
remain  until  Eshleman  thought  fit  to  remove 
them  an  hour  or  two  later  cannot  in  any  wise 
affect  the  principles  which  govern  the  case.  It 
is  true  that  the  general  rule  of  the  law  is  that 
whoever  does  an  Illegal  act  Is  answerable  for 
all  the  consequences  which  ensue,  in  the  ordi- 
nary and  natural  course  of  events,  though 
those  consequences  be  brought  about  by  inter- 
vening agents,  provided  such  agents  were  set 
in  motion  by  the  primary  wrongdoer,  or  pro- 
vided those  acts  causing  the  damage  were  the 
necessary  or  legal  and  natural  consequences 
of  the  wrongful  act  Flier  v.  Smith,  96  Mich. 
347,  55  N.  W.  999,  35  Am.  St  Rep.  603;  Ea- 
ton V.  Winnie,  20  Mich.  156,  4  Am.  Rep.  377. 
Thus,  to  put  falsely  labeled  poison  upon  the 
market,  to  be  used  by  any  one  who  may  need 
the  articles  named  In  the  label.  Is  negligence, 
rendering  the  defendant  liable  to  any  person 
Injured,  whether  the  Immediate  vendee  or  not 
Thomas  v.  Winchester,  6  N.  I.  397,  57  Am. 
Dec.  455.  Or,  as  in  a  case  where  the  de- 
fendants were  engaged  in  selling  meats,  and 
sold  plaintiff's  brother  a  roll  of  spiced  bacon, 
and  he  took  it  to  the  plaintiff's  house,  where 
be  boarded,  and  plaintiff's  wife  cooked  It  for 
breakfast,  and  the  bacon  was  In  fact  spoiled 
and  unfit  for  food,  and  made  plaintiff  sick, 
on  the  assumption  that  the  defendant  knew 
that  the  meat  was  purchased  for  consump- 
tion was  negligent  In  selling  it,  it  was  held 
that  there  was  a  good  cause  of  action.  Craft 
v.  Parker,  Webb  &  Co.,  96  Mich.  245,  55  N. 
W.  812,  21  L.  R.  A.  139.  ,See,  also,  26  Am. 
&  Eng.  Ency.  of  Law,  pp.  461,  462.  But,  on 
the  other  hand,  it  is  decided  that  answer- 
able negligence  exists  only  where  the  party 
whose  negligence  occasions  the  loss  owes  a 
duty  arising  from  contract  or  otherwise  to 
the  person  sustaining  the  los&  Kahl  v.  Love, 
37  N.  J.  Law,  5.  Therefore,  in  Losee  v. 
Buchanan,  61  N.  Y.  476,  10  Am.  Rep.  623,  it 
was  held  that,  If  an  explosion  Is  caused  by  a 
defect  in  the  manufacture  of  a  boiler,  the 
manufacturer  la  not  liable,  In  the  absence  of 
proof  that  such  defect  was  known  to  him, 
or  was  discovered  upon  examination  or  by 
application  of  known  tests;  and  in  Curtin 
V.  Somerset,  140  Pa.  70,  21  Atl.  244,  12  L. 
R.  A.  322,  23  Am.  St  Rep.  220,  that.  In  order 
that  a  person  who  has  been  injured  by  an 
accident  may  hold  another  responsible  there- 
for upon  the  ground  of  negligence,  there 
must  be  a  causal  connection  l)etween  the  neg- 
ligence and  the  hurt,  and  such  causal  connec- 
tion must  be  uninterrupted  by  the  interx>OBi- 
tion  between  the  negligence  and  the  hurt  of 
any  independent  human  agency.  .In  this 
case,  a  contractor  for  the  erection  of  a  hotel 
building,  who  used  Improper  material  In  its 
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constrnctlon  and  In  other  respects  departed 
from  the  Bpeclflcatlons  embodied  In  bis  con- 
tract, So  that  the  building,  when  completed, 
was  structurally  weak  and  unsafe,  was  deter- 
mined not  to  be  liable  to  a  guest  of  the  hotel 
for  an  Injury  caused  to  him  by  such  defec- 
tive construction,  but  occurring  after  the 
owner  had  taken  possession.  To  the  same 
effect  are  Fitzmaurlce  v.  Fabian,  147  Pa.  199, 
23  Atl.  444,  and  First  Presbyterian  Congre- 
gation V.  Smith,  163  Pa.  561,  30  Atl.  279,  26 
Ii.  E.  A  504,  43  Am.  St  Eep.  808. 

"It  seems  to  ua  to  be  clear  that  there  may 
be,  In  some  instances,  a  recovery  without  re- 
gard to  privity  of  contract  In  all  actions 
of  negligence,  he  who  Is  guilty  of  the  wrong 
Is  liable  for  the  damage  sustained  by  any  one 
injured  by  the  wrongful  act.  He  is  respons- 
ible, however,  to  him  to  whom  the  wrong  Is 
done,  and  not  to  those  who  suffer  the  remote 
consequences  of  it  If,  while  In  the  posses- 
sion of  either  real  or  personal  property,  an 
Injury  Is  done  to  that  property,  the  right  of 
action  is  alone  In  the  then  owner,  and  not 
In  any  successor  In  the  title.  The  recent 
case  of  Moore  y.  City  of  Lancaster,  212  Pa. 
642,  62  Atl.  100,  2  L.  E.  A.  (N.  S.)  819,  detet^ 
mines  this  principle.  Following,  then,  the 
same  to  Its  logical  conclusion,  the  plaintiff 
would  have  no  cause  of  action  If  the  wrong 
was  occasioned  while  the  property  was  own- 
ed by  Fllcklnger.  It  must  be  recollected  that 
It  is  not  contended  that  the  Infection  was 
commnnicated  from  the  defendant's  pens  to 
the  cattle  that  were  placed  therein,  and  by 
that  means  conveyed  to  other  cattle  belong- 
ing to  the  plaintiff.  The  evidence  is  that  the 
disease  was  conveyed  to  cattle  ovraed  by 
Flickinger,  but  which  Eishleman  subsequent- 
ly bought  If  Eshleman  obtained  the  cat- 
tle from-  Fllcklnger  contaminated — and  no 
evidence  to  the  contrary  appears,  for  they 
were  In  the  pens  as  Fllcklnger's  cattle  for 
the  purposes  of  sale — he  took  them  in  the 
condition  in  which  they  then  were,  and  no 
right  of  action  for  negligence  would  pass 
through  Fllcklnger  to  him.  No  case  similar 
to  this  one  has  been  cited  to  nor  found  by  ua, 
and  there  Is  no  principle  that  we  know  of 
which  permits  a  stretching  of  the  law  to  the 
extent  which  the  plaintiff  here  endeavors  to 
maintain.  We  are  of  the  opinion  that  the 
Judgment  of  nonsuit  was  properly  entered, 
and  we  now  refuse  to  take  It  off. 

"Eule  discharged." 

Argued  before  FELL,  BEOWN,  POTTBE, 
ELKIN,  and  STEWAET,  JJ. 

D.  McMnllen  and  John  E.  Malone,  for  ap- 
pellant W.  V.  Hensel  and  Coyle  &  Keller, 
for  appellee. 

PEE  CUEIAM.  We  are  of  opinion  that 
the  testimony  offered  at  the  trial  did  not 
establish  the  plaintiff's  right  to  recover,  and 
that  a  nonsuit  was  properly  entered  for  rea- 
sons stated  in  the  opinion  of  the  learned  trial 
Judge. 

The  Judgment  la  affirmed. 


021  Pa.  4t) 

CITY  OF  EEIH  ▼.  BRIB  TEACTION  Ca 

(Supreme  Court  of  Pennsylvania.    June  2, 
1908.) 

1.  Stbeei  Eaji.boa.db— Eeoulatior  and  Of- 

ERA.TI0K— POWEB  TO  EEaULATB— MuNIOIPiX 

Reodlatioi;. 

ApsiTt  from  any  constitntional  anthority, 
municipalities  can  impose  reasonable  legulatHons 
upon  street  railway  companies  in  the  "opera- 
tion" of  their  lines ;  and  it  does  not  follow  that 
because  Const,  art.  17,  f  9,  forbidding  the  con- 
struction of  a  street  railway  without  the  con- 
sent of  the  local  authorities^  deals  only  with 
the  "construction,"  that  municipalities  are  lim- 
ited In  the  exercise  of  munidpai  functions  to 
their  "construction." 

2.  Save— Acquisition  or  Riohts  ik  Stbeets 

— ^JONSEJIT  OP  MUWICIPALITT. 

A  ^ant  to  a  street  railway  company  to 
operate  its  own  lines  on  streets,  subject  to  cod' 
ditions  and  regulations,  does  not  carry  with  it 
the  right  of  the  company  obtaining  such  fran- 
chise to  permit  other  companies  to  use  its 
tracks  without  municipal  consent  and  against 
municipal   protest 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {  127.J 

3.  Sake. 

A  street  railway  company  which  has  lost 
the  municipal  consent  to  the  nse  of  streets  it 
once  had  by  failure  to  perform  the  conditions 
imposed  cannot,  without  municipal  consent,  se- 
cure the  right  to  operate  Its  cars  by  contract 
for  the  joint  Use  of  the  tracks  of  another  street 
nllway  company. 

Appeal  from  Court  of  Common  Pleas,  Erie 
County. 

Bill  for  injunction  by  the  city  of  Erie 
against  the  Erie  Traction  Company.  Decree 
for  complainant)  and  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

T.  A.  Lamb  and  B.  S.  Templeton,  for  ap- 
pellant John  B.  Brooks,  Chas.  P.  Hewes, 
and  Paul  Benson,  for  appellee. 

ELKIN,  J.  This  Is  a  bill  In  equity  to  re- 
strain the  respondent  traction  company  from 
operating  cars  upon  its  own  lines,  or  upon 
the  lines  of  any  other  street  railway  com- 
pany. In  the  city  of  Erie,  and  praying  that  it 
be  required  to  take  up  and  remove  its  tracks 
from  certain  streets  therein  designated.  The 
learned  court  below,  after  foil  hearing  and 
careful  consideration,  granted  the  prayer 
of  the  bill  and  entered  a  decree  requiring  the 
respondent  to  take  up  and  remove  its  tracks 
in  said  city,  and  enjoined  It  from  using  the 
tracks  of  the  Erie  Electric  Motor  Company 
for  the  purpose  of  securing  an  entrance  to 
the  city. 

The  facts  npon  which  the  hill  was  sustain- 
ed and  the  decree  entered  were  briefly  as  fol- 
lows: The  Erie  Transit  Company  aevenl 
years  ago  obtained  municipal  consent  to  lay 
its  tracks  on  certain  streets  in  the  dty  of 
Erie,  upon  the  conditions  and  subject  to  the 
regulations  provided  by  ordinance.  One  of 
the  precedent  conditions  of  the  grant  was 
that  the  transit  company  shall  deposit  with 
the  city  treasurer  the  sum  of  $5,000  as  a 
guaranty  that  the  line  or   lines  upon  the 
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streets  named  In  the  ordinance  should  be 
built  vlthin  tbe  time  specified,  and  failnre  to 
complete  the  lines  within  the  time  worked  a 
forfeiture  of  the  franchise  and  all  rights 
thereunder,  in  which  event  said  sum  re<iulred 
to  be  deposited  reverted  to  the  city  as  liqui- 
dated damages.  The  ordinance  contained 
many  other  conditions,  and  provided  for  regu- 
lation in  the  operation  of  the  line  when  com- 
plete. The  transit  company  became  involved 
financially,  and  upon  judgments  obtained 
against  It  executions  were  issued,  and  all  the 
rights,  privileges,  franchises,  and  property  of 
said  company  were  sold  to  persons  who  sub- 
sequently organized  the  respondent  traction 
company,  which  became  tbe  successor  of  the 
former  Insolvent  transit  company.  The 
learned  court  below,  sitting  as  a  chancellor, 
bas  found  all  tbe  material  facts  upon  which 
the  rlgbts  of  the  companies  depend  concisely 
and  paragraphlcally,  as  required  by  the  rules 
of  court,  and  as  a  conclusion  of  law,  based 
upon  tbe  facts  so  found,  held  that  the  re- 
spondent traction  company,  by  its  manifest 
and  Continued  violations  of  tbe  conditions 
upon  which  municipal  consent  was  obtained, 
forfeited  all  rights  imder  the  ordinance,  and 
Is  now  occupying  the  streets  of  the  city  with- 
out lawful  authority.  The  learned  counsel 
for  appellant  does  not  seriously  contend  that 
there  is  any  reversible  ert'or  in  the  flndings 
of  fact  or  conclusions  of  law  on  this  branch 
of  the  case.  It  is  urged,  however,  with  much 
force  and  ability  that,  even  conceding  the 
correctness  of  the  conclusions  reached  by 
the  chancellor,  there  is  nothing  In  the  situa- 
tion to  prevent  the  respondent  traction  com- 
pany from  entering  Into  a  contract  with  the 
Electric  Motor  Company,  another  street  rail- 
way whose  tracks  are  laid  on  certain  streets 
in  said  city,  with  municipal  consent  not  ques- 
tioned, by  means  of  which  the  cars  of  tbe  re- 
spondent company  are  permitted  to  be  run 
over  the  tracks  of  the  motor  company.  It  is 
argued  that,  inasmuch  as  the  motor  company 
had  a  valid  ordinance  to  operate  its  cars  on 
the  streets  of  the  city.  It  could  enter  Into 
contractual  relations  with'  another  street 
railway  company  not  having  municipal  con- 
sent to  use  its  tracks  for  the  operation  of  the 
cars  of  the  railway  company.  In  other  words, 
that  two  railway  companies  have  the  right 
to  enter  into  a  contract  for  the  joint  use  of 
the  tracks  of  one  without  municipal  consent, 
and  this  Is  the  question  pressed  here.  The 
argument  Is  based  on  section  9,  art.  17,  Const, 
which  provides  that  "no  street  passenger 
railway  shall  be  constructed  within  the  limits 
of  any  city,  borough  or  district,  without  the 
consent  of  its  local  authorities."  It  Is  con- 
tended tiiat  tbe  inhibition  of  the' Constitution 
Is  aimed  at  the  construction,  and  not  the  op- 
eration, of  a  street  railway ;  and,  if  the  ques- 
tion here  depended  solely  upon  this  ccnstl- 
tntlonal  requirement,  we  are  inclined  to 
think  there  would  be  some  force  in  this  posi- 
tion. A  Constitution  only  deals  with  general 
conditions,  and   in  no  proper  sense  should 


questions  of  detail  be  included  in  the  organic 
law.  No  doubt  tbe  intention  of  the  framers 
of  the  Constitution  was  only  to  announce  the 
general  principle  that  street  railways  should 
not  be  constructed  within  cities  or  boroughs 
without  municipal  consent  This  was  intend- 
ed as  a  safeguard  to  the  rights  of  municipali- 
ties against  the  encroachment  of  companies 
organized  to  construct  street  railways  In  tbe 
first  Instance,  and  It  Is  a  very  wise  provision, 
because  It  would  be  Intolerable  for  munici- 
palities to  be  Invaded  by  a  public  service  cor- 
poration of  this  character,  so  closely  connect- 
ed with  the  everyday  life  of  their  people, 
without  having  anything  to  say  about  It  It 
may  be  the  purpose  of  the  Constitution  was 
to  protect  municipalities  from  such  Invasion 
In  the  construction  of  lines  of  street  railway, 
leaving  all  question  of  detail  as  to  the  opera- 
tion of  the  lines  when  constructed  to  Hie  mu- 
nicipalities to  deal  with.  However,  It  does 
not  follow  that,  because  the  Constitution  only 
deals  with  the  construction  of  street  rail- 
ways, municipalities  are  limited  in  the  exer- 
cise of  municipal  functions  to  their  construc- 
tion. Indeed,  the  regulation  of  the  operation 
of  street  railways  is  more  Important  to  tbe 
municipality  day  by  day  than  their  construc- 
tion. Apart  from  any  constitutional  authori- 
ty, and  independent  of  any  such  limitations 
and  requirements,  municipalities  have  the 
power  to  impose  reasonable  regulations  upon 
street  railway  companies  In  the  operation  of 
their  lines  under  ordinance.  It  seems  to  nec- 
essarily follow  that  a  grant  to  a  street  rail- 
way company  to  operate  its  own  lines  on  cer- 
tain streets  and  subject  to  certain  conditions 
and  regulations  does  not  carry  with  it  the 
right  of  the  company  obtaining  such  franchise 
to  permit  other  companies  to  come  Into  the 
city  and  use  its  tracks  without  municipal 
consent  and  against  municipal  protest.  We 
agree  that  as  between  the  companies  them- 
selves, so  far  as  the  private  rights  of  the 
corporations  may  be  Involved,  there  is  no 
reason  why  a  contractual  relation  should  not 
exist  for  the  use,  enjoyment,  and  occupation 
of  the  property  of  either  corporation  by  the 
other.  A  very  different  question  arises  when 
the  rights  of  the  municipalities  are  involved. 
No  matter  what  contracts  may  be  made  by 
corporations  as  between  themselves,  and  as 
only  private  corporate  rights  may  be  con- 
cerned, no  such  contract  is  binding  npon  a 
municipality  without  Its  consent  The  re- 
spondent company  needs  one  thing  more  to 
entitie  It  to  the  use  of  the  streets  in  the  city 
of  Erie,  and  that  Is  municipal  consent  It 
had  municipal  consent  once,  lost  it  by  failure 
to  p«-form  the  conditions  imposed,  and  it 
cannot  now  secure  by  indirection  what  it  lost 
by  nonperformance  of  precedent  and  subse- 
quent conditions. 

The  question  here  concerns  tbe  use  of  the 
streets  of  tbe  city  of  Erie,  and  it  has  the 
right  to  raise  the  question  in  this  proceeding. 

Decree  affirmed,  at  the  cost  of  appellant 
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WIRSING    ▼.    SMITH. 
^Supreme  Court  of  Pennsylvania.    June  2, 1908.) 

1.  Assault  and  Battert— Civn,  Liabimtt— 
Action— Evidence— Kelevanoy  —  Collat- 

BBAL  MATTEBfi. 

In  an  action  for  an  aggravated  assault  by 
■hooting  plaintiff,  who  had  eloped  with  and 
married  defendant's  daughter,  evidence  of  let- 
ters, written  between  members  of  the  families 
of  defendant  and  plaintiff,  but  not  to  or  by 
either  of  them,  for  the  purpose  of  showing  that 
defendant  was  led  to  believe  that  it  was  the 
plan  to  get  control  of  his  money,  and  as  one 
step  to  show  his  condition  of  mind  when  the 
shooting  occurred,  to  mitigate  punitive  dam- 
ages, was  properly  excluded  as  relating  to  ir- 
relevant collateral  matters  not  connected  with 
,the  parties  to  the  action. 

2.  Witnesses— Cbosh-Examinatioh— Scope. 

Where,  in  an  action  for  an  aggravated 
assanlt,  defendant  offered  in  evidence,  for  the 
purpose  of  mitigating  punitive  damages,  the  rec- 
ord of  his  conviction  for  a  criminal  offense 
growing  out  of  the  same  acts,  and  testified  that 
he  was  serving  a  term  in  prison  as  a  result 
of  such  conviction,  it  was  not  reversible  error 
to  permit  plaintiff  to  cross-examine  defendant 
as  to  whether,  when  sentence  was  imposed,  the 
court  had  not  stated  that,  if  the  case  for  dam- 
ages was  settled  within  the  term,  a  portion  of 
'  the  sentence,  not  exceeding  one-half,  would  be 
remitted. 

3.  Damages— PoNiTivE  Dakaoes — Conviotion 
OF  Cbimtnal  Offense— Effect. 

Punitive  damages  may  be  recovered,  not- 
withstanding there  has  been  a  conviction  of  a 
criminal  offense  growing  out  of  the  same  acts. 

TBJd.  Note. — For  cnsps  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  202.] 

4.  Same— Matter  of  MmcATioN. 

In  an  action  for  damages,  the  record,  show- 
ing a  conviction  for  a  criminal  offense  growing 
out  of  the  same  acts  and  sentence,  may  be  con- 
sidered in  mitigation  of  exemplary  damages. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  202.] 

5.  Appeai,  and  Ebbok— Assignments  of  Bb- 
BOB — Sufficiency. 

An  assignment  of  error  that  "the  court 
erred  in  omitting  In  its  general  charge  to  in- 
struct the  jury  as  reauested  by  defendant  by 
his  counsel  as  follows,"  setting  out  an  offer  of 
evidence  by  defendant  and  the  duty  of  the 
jury  to  disregard  it,  except  as  restricted  by 
the  court,  is  not  in  proper  form,  and  will  not  be 
considered. 

6.  New  Tbial— Discbetion  of  Coubt. 

Whether  a  new  trial  should  be  granted  Is, 
as  a  rule,  within  the  sound  discretion  of  the 
trial  court. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  9, 10.] 

7.  Appeal  and  Ebbob— Review— Discbetion 
OF  LowEB  Court— New  Tbial. 

The  grant  or  refusal  of  a  new  trial  will 
not  be  reversed,  except  for  gross  abuse  of  the 
trial  court's  discretion. 

fE!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3860.] 

8.  New  Trial— Conditions  on  Granting  ob 
Refusing  New  Tbial  —  Discbetion  of 
Coubt. 

It  was  not  an  abuse  of  discretion,  in  an 
action  for  damages  for  an  aggravated  assault 
wherein  a  verdict  for  $45,000  bad  been  return- 
ed, to  direct  that  a  new  trial  be  granted  un- 
less plaintiff  within  ten  days  should  stipulate 
to  accept  in  full  satisfaction  ^S.j.OOO,  to  be 
paid  or  secured  within  30  days  aftet-  filing  of 
such  stipulation,  and  if  such  stipulation  should 
be  filed,  and  payment  of  such  amount  should 


not  be  made  or  secured  within  the  30  days, 
then  judgment  to  be  entered  on  the  verdict  as 
rendered. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  New  Trial,  IS  324-329.]      ' 

9.  Same. 

The  court  may  impose  terms  upon  either 
or  both  of  the  parties  as  conditions  of  the 
grant  or  refusal  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  321-323.] 

10.  Appeal  and  EB;BOB-rAssiONMENT  or  Eb- 
BOB— Suffioiency. 

An  assignment  of  error  that  "the  court 
erred  in  charging  the  jury  as  follows,  special 
attention  being  directed  to  Uiose  portions  of 
the  charge  inclosed  in  brackets,"  and  then  quot- 
ing the  whole  charge,  is  not  in  proper  form. 

11.  Same— Discbetion  of  Loweb  Coubt— New 

TBIAL— E>XCESSITE   Vebdict. 

Where  defendant  maliciously  and  brutally 
assaulted  and  shot  T^aintiff,  with  the  evident 
intention  to  take  life,  and  the  mnrderous  at- 
tack permanently  disabled  him,  the  Supreme 
Court  cannot  say  that  a  verdict  of  $45,000 
was  so  excessive  as  to  make  the  denial  of  a 
new  trial  on  that  ground  an  abuse  of  the  trial 
court's  discretion. 

SEid.  Note. — For  cases  in  point  see  Cent  Dig. 
.  3,  Appeal  and  Error,  S  3873.] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Trespass  for  an  aggravated  assanlt  and 
battery  by  William  S.  Wirsing  against  James 
R.  Smltb.  Judgment  for  plaintiff  for  $45,- 
000,  and  defendant  appeals.    Affirmed. 

At  the  trial  It  appeared  that  plaintiff, 
while  under  age,  ran  away  with'  defendant's 
daughter,  about  18  years  old,  and  married 
ber.  Tbe  couple  returned  to  the  bouse  of  the 
plaintiff's  father.  While  there  tbey  received 
a  letter  from  defendant  expressing  his  for- 
giveness, and  inviting  them  to  dine  on  a  day 
stated.  Tbe  court  In  its  charge  described  the 
assault  as  follows : 

"In  acceptance  of  this  invitation  the  young 
man  and  hia  wife  drove  to  Smithfield  upou 
the  day  named,  reaching  there  about  9  ;30  in 
the  morning.  After  hitching  the  horse  In  the 
alley  below  the  defendant's  house,  they  ap- 
proached tbe  front  door.  Just  then  the  de- 
fendant called  out,  "Is  that  Bill  Wirslngr* 
The  plaintiff  was  on  the  porUco.  The  de- 
fendant called  out  again,  "Is  that  you,  Bill 
Wirsing?"  and  the  plaintiff  stepped  out  about 
two  steps.  Mrs.  Smith,  the  defendant's  wife, 
was  Just  inside  the  door  and  called  to  her 
daughter,  Martha,  who  had  come  to  the  door 
when  the  plaintiff  and  bis  wife  liad  stepped 
up  on  the  portico,  to  come  Inside.  As  the 
plaintiff  stepped  back  the  two  steps  he  speaks 
of,  he  saw  the  defendant  bringing  bis  rifle 
around  out  of  an  upstairs  window.  The 
plaintiff  Jumped  back  Just  as  the  defendant 
flred ;  the  shot  taking  effect  In  the  third  fin- 
ger of  the  right  band,  severing  it,  or  almost 
severing  It.  After  the  shot  was  fired,  tbe 
plaintiff  told  bis  wife  that  the  best  thing 
they  could  do  was  to  stand  there  until  the 
defendant  started  downstairs,  and  then  try  to ' 
escape  up  the  street.  They  heard  the  de- 
fendant start  across  the  room  upstairs,  and 


Digitized  by 


Google 


Pa.) 


WIBSINQ  v.  SMITH. 


907 


wben  he  got  to  the  head  of  the  stairs  they 
started  to  run  up  the  street.  The  defendant 
came  ont  of  the  house  and  fired  the  second 
shot,  which  missed.  The  plalntlfC  says  he 
fell  Just  as  that  shot  was  fired,  and  It  failed 
to  take  effect  A  third  shot  was  fired,  which 
took  effect  In  the  right  arm  of  the  plaintiff, 
and  then  a  fourth,  which  missed.  The  plain- 
tiff continued  running,  and  by  an  alley  reach- 
ed Grim's  butcher  shop  and  asked  to  be  con- 
cealed, disclosing  his  condition — that  he  had 
been  shot.  He  remained  there  imtll  his  wife 
came,  and  be  was  then  taken  to  a  hotel 
across  the  way,  where  his  wounds  were 
dressed,  and  whence  be  was  removed  to  the 
hospital  at  this  place.  The  plaintiff's  state- 
ment of  the  transaction  is  corroborated  by 
bis  wife.  Other  witnesses,  attracted  by  the 
first  shot,  saw  the  defendant  fire  the  three 
shots  from  the  outside,  in  the  street  They 
say  that  his  aim  was  deliberate,  and  that  be- 
tween the  shots  he  advanced  up  the  street, 
returning  to  bis  house  after  the  three  shots 
were  fired.    •    •    ♦ 

"The  defendant  does  not  deny  that  the 
encounter  that  resulted  In  the  plaintiff's  In- 
jury took  place  substantially  as  the  plaintiff 
alleges,  nor  is  It  denied  that  he  is  entitled  to 
fair  compensation  for  his  injuries,  as  the 
jury  may  determine  them  to  be.  But  It  is 
claimed  In  his  behalf  that  the  circumstances 
are  such  as  to  prevent  the  imposition  of  ex- 
emplary or  punitive  damages;  that  for  a 
month  prior  to  this  trouble  the  defendant 
bad  given  himself  up  to  the  excessive  indul- 
gence in  liquor,  drinking  from  a  quart  to 
three  pints  per  day,  and  that  the  marriage 
of  his  daughter,  without  his  knowledge  and 
consent,  brought  him  great  trouble  and  anx- 
iety, and,  in  his  condition,  resulted  in  great 
nervous  tension:  that,  after  learning  that  his 
daughter  and  Mr.  Wlrslng  had  left  home,  he 
and  Mr.  Sackett  went  to  Cumberland  in  the 
hope  of  Intercepting  them,  and  that  while  on 
that  trip  Mr.  Sackett  said  the  defendant 
drank  several  times  while  they  were  in  Con- 
nellsville,  and  that  during  the  trip  his  prin- 
cipal talk  was  about  his  daughter,  crying  and 
making  considerable  fuss  and  talk,  as  the 
witness  expressed  It.  On  June  5th  the  de- 
fendant was  in  Dr.  Altman's  o£3ce,  and  the 
doctor  says  he  was  strongly  under  the  in- 
fluence of  liquor,  and  that  while  be,  the  doc- 
tor, did  not  examine  his  physical  condition, 
he  prescribed  for  bim  for  excessive  drinking. 
The  defendant  related  to  the  doctor  the  story 
of  his  daughter's  elopement.  On  the  day  of 
the  shooting,  after  hearing  of  it,  Mr.  Sackett 
went  to  the  defendant's  house  and  saw  him 
for  a  few  minutes,  and  found  him  lying  on 
the  bed  and  pretty  stupid.  The  defendant 
says  that  wben  he  wrote  the  letter  to  bis 
daughter,  Inviting  her  and  her  husband  and 
otbers  to  dinner,  be  meant  what  he  said ; 
that  when  WIrsing  and  bis  wife  arrived  he 
was  upstairs,  reading  a  newspaper;  tliat  he 
had  been  drinking,  having  taken  a  heavy 
drink  15  minutes  before ;   that  when  Wlrslng 


drove  past  the  sight  of  him  made  him  so  mad 
that  he  lost  control  of  himself  and  bis  head 
began  to  roar,  which  was  the  last  be  re- 
membered until  his  boy  took  the  gun  from 
bim  in  the  street ;  and  that  he  knew  nothing 
of  what  he  did  that  day  until  his  wife,  the 
next  morning,  told  him  what  had  occurred." 

At  the  trial  the  defendant  made  the  fol- 
lowing offer: 

"Mr.  Hertzog:  As  a  beginning  of  the 
course  of  conduct  between  the  plaintiff  and 
defendant,  which  continued  Ui  various  ways 
up  until  the  time  that  the  shooting  occurred, 
I  propose  to  show  by  this  witness  that  four 
or  five  years  ago  a  sister  of  the  plaintiff 
wrote  a  letter  to  the  brother  of  the  plalntilTs 
wife.  In  which  she  stated  that  the  reason 
that  their  father,  H.  C.  WIrsing,  bad  pur- 
chased the  farm  from  Mr.  Smith,  was  that 
be  wanted  his  daughter,  who  was  writing  the 
letter,  to  marry  Joe,  a  son  of  the  defendant, 
and  his  son  Will  to  marry  Mallnda,  a  daugh- 
ter of  the  defendant,  and  one  of  them  could 
live  on  that  farm,  and  Mr.  Smith  was  able  to 
buy  the  best  property  they  could  want  In 
town  for  the  others  to  live  on,  and  It  made 
no  difference  how  much  their  'pap,'  meaning 
Smith,  would  oppose  the  marriage,  they  could 
arrange  it  to  have  them  married,  anyhow; 
that  they  could  run  away  to  Cumberland  and 
get  married.  This  was  followed  by  another 
letter  in  a  short  time,  in  answer  to  the  first 
letter,  and  repeating.  In  substance,  matters 
that  she  had  suggested  in  the  first  and  that 
these  letters  were  burned  by  Smith  and  his 
wife  at  the  time  they  were  received.  This  for 
the  purpose  of  introducing  the  matters  be- 
tween the  two  families,  leading  him  to  be- 
lieve that  It  was  the  plan  of  the  father  of 
those  children  to  try  to  get  them  married  to 
get  control  of  bis  money,  and  Is  offered  as 
one  step  In  the  general  evidence  to  follow 
on  up  to  the  tinre  the  shooting  occurred,  to 
show  the  condition  of  mind  Smith  was  in 
■when  the  shots  were  fired,  for  the.  purpose 
of  mitigating  the  punitive  damages,  the  chil- 
dren at  the  time  being  11  or  12  years  of  age. 

"Mr.  Crow:  The  plaintiff  objects  to  the 
testimony  as  being  Incompetent  and  irrele- 
vant for  the  reason  that  it  doesn't  coimect 
William  Wirsing  with  the  transaction. 

"The  Court:  Objection  sustained  and  ex- 
ception. 

"Mr.  Crow :  'Q.  Mr.  Smith,  I  will  ask  you 
if,  at  the  time  you  were  sentenced,  the  court 
didn't  make  you  the  proposition  that  if  you 
would  settle  with  this  young  man — * 

"Mr.  Hertzog:  We  object  We  want  you 
to  make  that  offer  privately. 

"Mr.  Crow:  The  plaintiff  offers  to  ask  the 
defendant.  If,  at  the  time  the  sentence  was 
imposed  upon  bim,  the  court  did  not  state 
that  If,  within  the  term,  the  case  for  dam- 
ages was  settled,  a  portion  of  the  sentence, 
not  exceeding  one-half,  would  be  remitted. 

"Mr.  Hertzog :  The  offer  Is  objected  to  as 
Incompetent  and  irrelevant,  for  the  following 
reasons:   First  the  proposition  so  made  by 
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the  court  did  not  Include  In  It  any  amount  at 
which  the  case  for  damages  should  be  set- 
tled; second,  that  It  Is  Incompetent  and  ir- 
relevant, generally;  and,  third,  the  oCer 
made  was  In  the  line  of  various  attempts 
that  had  been  made  towards  a  settlement  of 
the  case  between  the  parties,  which  had  fail- 
ed, and  Is,  therefore,  not  competent  evidence 
to  be  Introduced  here,  being  In  the  nature  of 
a  compromise  offer. 

"The  Court:  Objection  overruled  and  ex- 
ception." 

Defendant  presented  these  points: 

"Punitive  damages  cannot  be  recovered  In 
this  action,  for  the  reason  tbat  the  defend- 
ant has  been  sentenced  to  a  long  term  of  im- 
prisonment by  the  court  of  quarter  sessions 
of  this  county  for  the  same  act  as  tbat  upon 
.  wblch  this  suit  Is  based,  and  whlcb  term  of 
Imprisonment  he  is  now  serving.  Answer: 
Refused. 

"Tbe  plaintiff  Is  only  entitled  to  recover 
such  amount  In  tbis  action  as  will  compen- 
sate him  for  the  Injury  and  loss  sustained 
by  bim  by  reason  of  defendant's  conduct,  and 
the  Jury  cannot  add  an  additional  amount  by 
way  of  punishment  for  the  public  crime  com- 
mitted by  bIm.    Answer:    Refused." 

Certain  assignments  of  error  are  as  fol- 
lows: 

"(5)  Tbe  court  erred  in  omitting  in  its  gen- 
eral charge  to  Instruct  the  Jury  as  requested 
by  defendant  by  bis  counsel  as  follows :  Mr. 
Hertzog:  Tbe  ofter  made  on  the  part  of  tbe 
defendant  of  the  record  of  tbe  cases  In  tbe 
quarter  session  of  the  peace  of  Fayette  coun- 
^  against  tbe  defendant  was  restricted  In 
tbe  offer  to  tbe  one  purpose  of  the  mitiga- 
tion of  punitive  damages,  and  for  this  rea- 
son tbe  counsel  In  bis  argument  bad  no  right 
to  use  it  as  be  did — ^to  claim  that  that  offer, 
in  effect,  proved  tbat  tbe  defendant  commit- 
.ted  this  act  willfully  and  maliciously,  and 
that  It  therefore  destroyed  tbe  effect  of  the 
defendant's  testimony  as  a  witness  in  that 
regard.  And  it  is  further  the  duty  of  tbe 
court  to  so  Instruct  tbe  Jury  as  to  withdraw 
from  them  in  Its  general  charge  tbe  right  to 
use  this  offer  for  any  other  purx)oee  than 
tbat  to  which  it  was  restricted  In  tbe  offer 
itself,  and  the  defendant  objects  to  its  use 
for  any  other  purpose. 

"(6)  Tbe  court  erred  In  overruling  the  mo- 
tion to  set  aside  the  verdict  as  unreasonable 
and  excessive;  such  action  and  refusal  to 
grant  tbe  motion  being  a  misuse  and  abuse 
of  tbe  court's  discretionary  power  in  passing 
upon  an  application  for  a  new  trial. 

"(7)  It  was  an  abuse  of  discretion,  and 
therefore  error,  on  tbe  part  of  tbe  court  be- 
low to  not  sustain  defendant's  motion  for  a 
'  new  trial  upon  the  first  reason  assigned  In 
support  thereof,  which  motion  and  reason 
are  as  follows :  'Tbe  defendant,  by  his  coun- 
sel, respectfully  moves  the  court  for  a  new 
trial,  and  assigns  in  support  thereof  tbe  fol- 
lowing reasons:   (1)  Tbe  verdict  Is  exceasiTe 


and  unreasonable  under  all  tbe  evidence  In 
the  case.' 

"(8)  The  court  erred  In  making  tbe  fol- 
lowing final  order,  to  wit:  'November,  1907, 
this  matter  came  on  to  be  beard,  and  was 
argued  by  counsel  as  on  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  And 
now,  December  2,  1907,  after  consideration, 
it  is  ordered  that  a  new  trial  be  granted  in 
this  case,  unless  plaintiff  within  10  days  file 
a  stipulation  tliat  be  will  accept  in  full  sat- 
isfaction of  his  claim  the  sum  of  $35,000,  to 
be  paid,  or  security  approved  by  tbe  court  to 
pay  tbe  same  to  be  given,  within  30  days 
after  notice  of  tbe  filing  of  said  stipulation 
to  defendant  or  his  counseL  If  said  stipula- 
tion is  filed,  and  payment  of  said  amount, 
with  interest  from  tbe  date  of  the  Terdict 
and  costs,  is  not  made  or  secured  as  afore- 
said w;itbln  30  days,  then  Judgment  Is  to  be 
entered  on  tbe  verdict,  as  rendered  upon  pay- 
ment of  tbe  Jury  fee.'  No  payment  was  made 
or  secured,  and  Judgment  was  entered  on  tbe 
verdict 

"(9)  Tbe  court  erred  in  charging  tbe  Jury 
as  follows,  especial  attention  being  directed 
to  those  portions  of  the  charge  inclosed  In 
brackets,  quoting  the  whole  charge." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  33. 

3.  A.  Langfitt,  D.  M.  Hertzog,  and  Smith  & 
Brownfield,  for  appellant.  W.  K.  Crow,  for 
appellee. 

ELKIN,  J.  Tbe  first  and  second  assign- 
ments of  error,  as  we  view  the  case,  are  with- 
out merit.  The  first  Is  based  upon  the  refusal 
of  tbe  court  to  admit  tbe  introduction  of  testi- 
mony relating  to  collateral  matters,  not  con- 
nected with  tbe  parties  to  the  action,  nor  had 
It  any  relevancy  to  the  issue,  and  it  was  prop- 
erly excluded.  As  to  the  second  It  may  be  ob- 
served tbat  tbe  defendant  had  offered  in  evi- 
dence the  record  of  bis  conviction  for  a  crimi- 
nal offense  growing  out  of  tbe  shooting,  and 
followed  tbis  up  by  going  on  tbe  stand  for  the 
purpose  of  showing  that  at  tbe  time  of  tbe 
trial  of  the  present  case  he  was  serving  out 
the  term  for  which  be  had  been  sentenced, 
and  this  in  mitigation  of  punitive  damages. 
Under  these  circumstances  no  harm  was 
done,  nor  was  It  reversible  error  to  permit 
the  plaintiff,  on  cross-examination,  to  develop 
all  the  facts  shown  by  this  record  or  by  the 
testimony  of  defendant  at  tbe  time  sentence 
was  Imposed. 

Tbe  third  and  fourth  assignments  relate 
to  the  right  of  plaintiff,  under  the  facts  of 
the  case,  to  recover  punitive  damages.  It  is 
contended  that  because  defendant  had  been 
convicted  of  a  criminal  offense  growing  ont 
of  the  same  acts,  and  was  serving  a  term  of 
imprisonment  for  his  crime,  punitive  damages 
should  not  be  allowed  In  the  civil  action. 
The  answer  Is:  Apart  from  the  vlevra  of 
text-writers  on  this  question,  of  which  there 
are  many  reaching  different  concluBlona,  and 
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independently  of  the  rule  established  by  coorta 
in  other  jurlBdlctlons,  and  in  this  there  is  no 
onlformity,  it  is  settled  law  in  PennsylTaala 
that  punitive  damages  may  be  recovered  U 
the  facta  warrant  their  imposition,  and  this 
even  in  a  case  where  there  has  been  a  con- 
viction of  a  criminal  oftense.  Porter  v.  Sell- 
er. 23  Pa.  424,  62  Am.  Dec.  341;  Cornelius 
T.  Hambay,  150  Pa.  359,  24  Atl.  515 ;  Rhodes 
T.  Rodgers,  151  Pa.  634,  24  Atl.  1044;  Ma- 
thels  V.  Mazet,  164  Pa.  680,  30  Atl.  434.  In 
such  cases  the  rule  Is  that  the  record  show- 
lug  conviction  and  sentence  may  be  offered 
In  evidence,  and  considered  by  the  Jury,  in 
mitigation  of  exemplary  damages;  and  thi9 
-was  done  in  the  present  case. 

The  fifth  assignment  is  not  In  proper  form, 
■does  not  show  anything  before  this  court  to 
review,  and  will  not  be  considered. 

The  sixth  and  seventh  assignments  com- 
plain of  the  refusal  of  the  court  below  to 
grant  a  new  trial  on  the  ground  that  the 
verdict  was  unreasonable  and  excessive  As 
a  rule,  whether  a  new  trial  be  granted  or  re- 
fused Is  a  matter  within  the  sound  discre- 
tion of  the  court,  and  certainly  is  not  suflS- 
ctent  ground  of  reversible  error,  unless  for 
gross  abuse ;  and  this  does  not  appear  In  the 
case  at  bar. 

Nor  are  we  convinced  that  the  conditional 
•order  of  the  court  below,  after  trial  and 
verdict,  complained  of  in  the  eighth  assign- 
ment, would  Justify  a  reversal  of  the  Judg- 
ment entered  In  the  present  case.  The  learn- 
ed trial  Judge  evidently  followed  the  rule  of 
•our  own  cases  in  this  respect  In  a  well- 
meaning  effort  to  have  the  ipatters  In  dispute 
between  the  parties  finally  determined.  In 
Fleming  v.  Dixon,  194  Pa.  67.  44  AQ.  1064, 
our  Brother  Brown.  In  passing  upon  a  con- 
ditional order  made  by  the  court  below  and 
not  accepted  by  defendant,  said:  "The  re- 
lief tendered  was  refused.  The  order  of 
■court  providing  for  It  was  made  for  the  bene- 
fit of  the  defendant  now  complaining  of  It, 
-and  we  overrule  his  second  assignment  of  er- 
ror." In  Stauffer  v.  Beading,  206  Pa.  479, 
55  Atl.  1072,  the  present  Chief  Justice,  In  re- 
viewing the  discretionary  power  of  courts 
In  granting  or  refusing  new  trials,  among 
.other  things,  said:  "Hence  It  Is  well  settled 
that  the  court  may  Impose  terms  upon  either 
or  both  of  the  parties  as  conditions  of  the 
grant  or  refusal,  and  the  latitude  allowed  to 
the  discretion  of  the  court  to  this  end  is 
very  great"  It  is  clear,  therefore,  that  the 
learned  court  below  was  well  within  the 
rule  of  our  own  cases  In  this  respect,  and 
certainly  should  not  be  convicted  of  error 
for  doing  what  this  court  has  said  he  had  the 
right  to  do  in  the  proper  exercise  of  his  Judi- 
cial discretion. 

The  error  suggested  in  the  ninth  and  last 
specification  cannot  be  considered,  because 
the  assignment  is  not  in  proper  form  and  does 
not  bring  before  this  court  anything  for 
-consideration.  The  circumstances  under 
•which   defendant  maliciously   and   brutally 


assaulted  plaintiff,  with  the  evident  intention 
to  take  life,  and  the  murderous  attack  having 
seriously  and  permanently  disabled  him.  Justi- 
fied the  court  In  submitting  the  question  of 
punitive  damages  to  the  Jury^  which  was 
done  In  a  careful  charge  defining  the  appli- 
cation of  the  rule.  It  may  be  that  the  Jury 
took  Into  consideration  the  aggravated,  un- 
warranted, and  felonious  character  of  the 
shooting  in  rendering  their  verdict;  but  this 
they  had  the  right  to  do,  and  It  Is  not  for 
us  to  say  that  there  was  reversible  error  on 
the  sole  ground  of  the  verdict  being  excess- 
ive, for  if  there  ever  was  a  case  in  which  a 
Jury  was  Justified  in  returning  a  large  ver- 
dict, not  only  as  compensation  for  the  injury 
done,  but  as  a  punishment  to  the  offender, 
this  would  seem  to  be  the  one. 
Judgment  affirmed. 


(2tt  Fft.  40) 
SULLIVAN  V.  HANOVER  CORDAGE  CO. 

(Supreme  Court  of  Pennsylvania.    June  2, 
1908.) 

1.  Mastks  and  Servant— Injxjbt  to  Mihob 
— CoNTRratrroBY  Nboz-igence. 

Under  Act  May  2,  1905  (P.  L.  362),  pro- 
viding that  no  minor  under  16  years  of  age  snail 
be  permitted  to  clean  or  oil  machinery  while  in 
motion,  a  boy  under  the  statutory  age  i^  not 
chargeable  with  contributory  negligence  while 
employed  in  snch  an  occupation,  whether  the 
attempt  is  made  when  the  machine  is  in  motion 
for  the  purpose  of  operating  the  same,  ot  wheth- 
er it  is  in  motion  for  the  purpose  of  cleaning  it. 

2.  Same— QtTESTioN  fob  Jubt. 

Whether  machinery  when  oiled  by  a  boy 
under  16  years  of  a.fe  was  in  dangerous  motion, 
or  whether  the  motion  consisted  simply  In  par- 
tial revolutions  to  facilitate  the  cleaning,  is  a 
question  of  fact  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Ce&t  Dig. 
vol.  84,  Master  and  Servant,  {  1100.] 

Appeal  from  Court  of  Common  Pleas,  Yatk 
County. 

Action  by  Paul  T.  Sullivan,  by  his  next 
friend,  Noah  Sullivan,  and  Noah  Sullivan, 
against  the  Hanover  Cordage  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

At  the  trial  it  appeared  that  plaintiff,  when 
a  little  over  15  years  of  age,  was  employed  by 
the  defendant  In  its  cordage  works.  On  July 
20, 1905,  while  engaged  in  cleaning  a  machine, 
his  hand  became  caught  in  the  machine  and 
was  crushed.  The  evidence  showed  that  the 
machine  was  not  In  regular  operation  at  the 
time,  but  that  It  had  been  put  In  operation 
to  facilitate  the  cleaning. 
The  court  charged  in  part  as  follows: 
"This  act  of  assembly  which  I  read  to  yon, 
which  Is  the  law,  the  act  of  May  2, 1905  (P.  L. 
352),  does  not  make  it  unlawful  for  parties 
operating  this  kind  of  work  or  machinery  to 
employ  a  minor  under  sixteen  years  of  age, 
but  it  does  make  it  unlawful  to  permit  him 
to  clean  or  oil  machinery  while  in  motion,  or 
to  operate  or  otherwise  liave  the  care  or 
custody  of  any  elevator  or  lift  The  other 
act  of  assembly  of  1901  makes  It  unlawful 
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to  employ  such  a  minor  under  16  years  of  age 
without  an  affidavit  being  filed  in  the  office 
provided  for  In  the  act  of  assembly,  and  goes 
further  than  this  last  act  of  assembly.  We 
instruct  the  Jury  that  this  Is  an  Important 
point  in  the  case.  Did  they  know  when  they 
employed  this  boy  he  was  under  16  years  of 
age?  Did  they  know  when  they  put  him  In 
charge  of  this  machine  that  he  was  under  16 
years  of  age,  and  did  they  know  how  he  was 
instructed  to  clean  this  cylinder  when  the 
belt  was  on  and  the  machine  moving?  Were 
they  aware  of  the  fact  that  it  was  being  done 
in  this  way,  and  did  they  order  him  or  place 
him  in  control  of  that  machine,  or  allow  him 
to  operate  It,  knowing  he  was  under  16  years 
of  age?  If  they  did,  then,  even  If  he  was 
negligent  in  this  matter  and  his  negligence 
contributed  to  this  injury,  If  he  allowed 
Trone  to  turn  on  too  much  power  when  he 
should  have  turned  on  but  little,  or  if  he 
cleaned  the  machine  when  it  was  going  too 
fast,  why  then,  the  defendant  company  can- 
not take  advantage  of  It  They  cannot  take 
advantage  of  the  concurrent  negligence.  The 
Supreme  Court  have  decided  the  defendant 
cannot  make  a  defense  of  this  character  when 
they  have  violated  the  law  in  the  matters 
here  at  Issue  In  the  case." 

Verdict  and  Judgment  for  Paul  T.  Sullivan 
for  $3,000  and  for  Noah  Sullivan  for  $1,000. 

Argued  before  FELL,  BROWN,  P0TTE3K, 
ELKIN  and  STEWART,  JJ. 

Henry  C.  Niles,  C.  J.  Delone,  and  George  S. 
Schmidt,  for  appellant  Chas.  A.  Hawkins, 
0.  E.  Ehrehart  and  J.  S.  Black,  for  appel- 

ELKIN,  J.  In  Lenahan  v.  Pittston  Coal 
Mining  Company,  218  Pa.  311,  67  Atl.  642,  12 
L.  B.  A.  (N.  S.)  461,  120  Am.  St  Rep.  885.  it 
was  held  that  a  boy  under  the  statutory  age 
employed  to  perform  the  dangerous  kind  of 
work  prohibited  by  the  statute  is  not  charge- 
able with  contributory  negligence  or  with 
having  assumed  the  risks  of  employment  in 
such  occupation.  In  Stehle,  by  His  Next 
Friend,  v.  Jaeger  Automatic  Machine  .Com- 
pany, 220  Pa.  617,  60  Atl.  1116,  further  con- 
sideration was  given  to  the  application  of  the 
rule  under  the  act  of  May  2,  1905  (P.  L.  352). 
In  this  case  It  became  necessary  to  pass  upon 
the  requirements  of  section  4  of  that  act, 
which  provides  that  no  minor  under  16  years 
of  age  shall  be  permitted  to  clean  or  oil 
machinery  while  In  motion.  Following  the 
rule  of  the  Lenahan  Case,  It  was  again  held 
that  an  employer  who  violated  the  law  by 
engaging  a  boy  under  the  statutory  age  to 
perform  the  dangerous  kind  of  work  pro- 
hibited by  the  statute  did  so  at  his  own  risk ; 
and,  In  an  action  of  trespass  for  personal  In- 
juries sustained  by  the  boy  while  so  employ- 
ed, the  master  cannot  set  up  as  a  defense 
either  the  assumption  of  risk  or  the  contribu- 
tory negligence  of  the  boy  servant    It  Is  con- 


tended, however.  In  the  present  case,  that 
the  rule  of  these  cases  does  not  apply,  because 
the  machine,  which  the  boy  was  attempting  to 
clean  at  the  time  he  was  Injured,  was  not  In 
motion  within  the  meaning  of  the  statute. 

It  Is  argued  with  much  force  that  the  pro- 
hibition of  the  statute  Is  directed  against  an 
attempt  to  clean  a  dangerous  machine  while 
It  is  in  motion  In  the  usual  method  of  opera- 
tion. In  a  sense  this  may  be  'true,  but  it  is 
the  kind  of  motion,  not  the  purpose,  the  stat- 
ute guards  against  It  does  not  matter 
whether  the  attempt  to  clean  is  made  when 
the  machine  is  in  motion  for  the  purpose  of 
operation,  or  whether  It  is  in  motion  for  the 
purpose  of  cleaning.  If,  in  point  of  fact  the 
motion  is  of  the  same  dangerous  character 
in  both  Instances  What  the  statute  intend- 
ed to  prohibit  was  the  employment  of  a  boy 
of  immature  judgment  without  experience 
and  lacking  in  discretion  to  perform  such 
dangerous  work.  We  agree  that  if  the  ma- 
chine at  the  time  of  the  cleaning  was  not  In 
dangerous  motion,  such  as  was  usual  in  Its 
operation,  and  if  the  motion,  or  revolution,  at 
the  time  of  the  cleaning,  was  not  dangerous, 
but  simply  consisted  In  partial  revolutions 
made  from  time  to  time  in  order  to  facilitate 
the  cleaning,  the  prohibition  of  the  statute 
would  very  properly  be  held  Inapplicable. 
On  the  other  hand,  if  the  machine  was 
propelled  in  the  usual  manner,  and  by  the 
same  force  or  power,  while  being  cleaned 
as  was  usual  when  In  operation,  and  If  the 
motion  or  revolutions  were  of  the  sanie  dan- 
gerous character,  differing  only  in  degree, 
the  court  would  ^ot  be  warranted  in  holding 
as  a  matter  of  law  that  the  prohibition  of  the 
statute  did  not  apply.  Under  such  circum- 
stances, it  would  at  least  be  for  the  Jury  to 
determine  whether  at  the  time  of  the  Injury 
the  machine  was  in  dangerous  motion.  Ail 
of  these  questions  were  submitted  to  the  Jtuy 
by  the  learned  trial  judge  in  such -manner 
as  to  enable  them  to  justly  determine  the 
rights  of  the  parties  to  the  controversy,  and 
in  our  opinion  appellant  has  no  Just  cause  to 
complain. 

Assignments  of  error  overruled,  and  Judg- 
ment affirmed. 

(222  Pa.  35> 
SECHLEB  V.  ESHLEMAN. 

(Supreme  Court  of  Pennsylvania.     June  2, 
1908.) 

1.  Wills— Corstboction  —  Natdbk  of  Es- 
tate. 

Testator  devised  certain  property  to  his 
brother  for  life,  and,  after  his  death,  to  the 
four  daughters  of  his  brother,  each  for  life,  and. 
after  the  death  of  each  niece,  "unto  her  children 
and  their  heirs  and  assigns  forever."  Held,  to 
create  an  estate  tail  in  each  niece,  which  be- 
comes a  fee  simple  under  Act  April  27,  1855  (P. 
L.  328). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  49.  Wills,  i  1369.] 
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2.  Sauk  —  "Chu-dben"  —  "Heibb    or    tbe 

BODT." 

The  word  "children"  is  ordinarily  a  word 
of  purchase,  and  not  a  word  of  limitation,  and 
is  synonymous  with  "heirs  of  the  body." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Vlg. 
vol.  49,  Wills,  i  1080. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1126-1140 ;  vol.  8,  p.  7601 ;  vol.  4, 
pp.  3267-3271.] 

Appeal  from  Court  of  Commoa  Pleas,  Lan- 
caster County. 

Action  by  Emille  M.  B.  Sechler  against 
Joseph  Eshleman.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Affirmed. 

Tbe  following  is  the  opinion  of  Hassler, 
J.,  of  tbe  court  below: 

"Tbi8  is  an  action  to  recover  tbe  price 
agreed  upon  for  certain  real  estate  in  Martlc 
township,  known  as  the  'Bernard  Short  Farm,' 
containing  171  acres,  more  or  less.  The  facts- 
necessary  for  a  proper  disposition  of  the 
case  have  been  agreed  upon  In  the  form  of 
a  case  stated.  The  plaintiffs'  right  to  re. 
cover  depends  upon  whether  they  and  their 
sister,  now  deceased,  had  an  absolute  title  In 
fee  simple  to  the  real  estate  In  question  un- 
der the  will  of  Robert  A.  Evans,  deceased, 
who  died  on  August  28,  1889.  The  will  is 
dated  May  17,  1880,  and  the  Item  of  It  under 
which  they  take  their  title  is  as  follows: 
'Sixteenth.  I  give  and  devise  the  following 
farms  and  plantations:  My  farm  or  tract 
of  land  called  Pen  Hill,  situated  In  Fulton 
township,  Lancaster  county,  containing  one 
hundred  and  fifteen  acres,  be  the  same  more 
or  less,  with  the  appurtenances;  also  my 
farm  in  Martlc  township,  Lancaster  coimty, 
known  as  the  Bernard  Short  farm,  containing 
one  hundred  and  seventy-one  acres,  be  the 
same  more  or  less,  with  appurtenances;  also 
my  farm  la  West  Drumore  township,  Lancas- 
ter county,  Imown  as  my  Rodgers  farm,  con- 
taining two  hundred  and  thltty-flve  acres, 
be  the  same  more  or  less,  with  the  appurte- 
nances, unto  my  brother,  John  James  Evans, 
for  and  during  the  term  ot  bis  natural  llfe^ 
but  be  shall  not  cut  and  use  more  of  tbe 
timber  growing  on  said  farms  than  what 
is  necessary  to  keep  the  fences  thereon  in 
good  order  and  repair,  and  from  and  immedi- 
ately after  his  decease,  I  give  and  devise  the 
same  unto  my  nieces,  Emily  Evans,  Helena 
Evans,  Marietta  Evans  and  Elizabeth  Evans, 
children  of  my  said  brother,  Jolm  James 
Evans,  that  Is,  to  each  one,  the  undivided 
one-fourtb  part  thereof  for  and  during  tbe 
term  of  her  natural  life;  and  from  and  Im- 
mediately after  the  decease  of  said  Emily 
Evans,  I  give  and  devise  the  undivided  one- 
fourtb  part  of  said  three  farms  given  to  her 
for  life  unto  ber  children  and  their  heirs 
and  assigns  forever;  and  from  and  immedi- 
ately after  the  decease  of  said  Helena  Evans, 
I  give  and  devise  the  undivided  one-fourth 
part  of  said  three  farms  given  to  her  for 
life  unto  her  children  and  their  heirs  and 
assigns  forever;  and  from  and  immediately 
after  the  decease  of  said  Marietta  Evans,  I 


give  and  devise  tbe  undivided  one-fourth 
part  of  said  three  farms  given  to  her  for  life 
unto  her  children  and  their  heirs  and  assigns 
forever;  and  from  and  Immediately  after  the 
decease  of  said  Elizabeth  Evans,  I  give  and 
devise  the  undivided  one-fourth  part  of  said 
three  farms  given  to  ber  for  life  unto  ber 
children  and  their  heirs  and  assigns  forever. 
The  devises  hereinbefore  made  to  the  cliil- 
dren  of  said  Emily,  Helena,  Marietta  and 
Elizabeth  Evans,  shall  embrace  and  include 
the  issue  of  any  of  such  deceased  child  or 
children,  and  such  issue  taking  such  part  or 
portion  thereof  as  bis,  her  or  their  deceased 
parent  or  parents  would  have  had  taken  had 
he,  she  or  they  been  living.'  John  J.  Evans 
died  on  January  26,  1880.  At  tbe  time  of 
the  death  of  Robert  A.  Evans  tlie  four  nieces 
mentioned  in  the  will  were  unmarried,  and 
all  were  living  when  John  J.  Evans  died. 
Marietta  Evans,  one  of  tbe  nieces,  died  un- 
married on  November  13,  1886,  leaving  a 
will,  dated  May  10,  1883,  wblcb  was  duly 
probated,  in  which  she  bequeathed  tier  es- 
tate in  the  land  which  Is  the  subject  of  this 
controversy  to  her  three  sisters,  who,  with 
the  husband  of  the  6ne  married  sister,  are 
the  plaintiffs  in  this  case.  None  of  tbe  four 
nieces  mentioned  in  tbe  will  ever  had  any 
children. 

"The  question,  as  we  bave  stated,  for  us 
to  pass  upon,  is  whether  tbe  plaintiffs  take 
an  estate  in  fee  simple  or  fee  tall,  which  un- 
der the  act  of  1855  (P.  L.  p.  328)  Is  converted 
Into  a  fee  simple,  under  the  will  of  Robert 
A.  Evans,  or  only  a  life  estate.  If  the  for- 
mer, they  are  entitled  to  recover;  but,  !f 
they  only  take  a  life  estate,  the  Judgment 
must  be  for  tbe  defendant,  for  then  they 
cannot  convey  an  estate  In  the  land  In  fee 
simple  as  they  have  agreed  to  do.  We  are 
of  the  opinion  that  this  case  Is  governed  by 
the  rule  In  Shelley's  Case,  which  is  as  fol- 
lows: 'When  the  ancestor  by  any  gift  or 
conveyance  takes  an  estate  of  freehold,  and 
in  tlie  same  gift  or  conveyance  tbe  estate  is 
limited,  either  mediately  or  immediately,  to 
his  heirs  in  fee,  or  in  tail,  always  In  such 
coses  "the  heirs"  are  words  of  limitation  of 
tbe  estate,  and  not  words  of  purchase.'  It 
is  bdd  in  a  number  of  cases  that  'heirs  of 
the  body'  are  also  words  of  limitation,  and 
not  words  of  purchase  under  this  rule,  and 
that  the  estate  taken  by  the  ancestor  when 
these  words  are  used  la  an  estate  In  fee 
tall.  Curtis  V.  Longstreth,  44  Pa.  287;  Al- 
len V.  Henderson,  49  Pa.  333;  Bassett  v. 
Hawk,  118  Pa.  94,  11  Atl.  802;  Reimer  v. 
Relmer,  182  Pa.  571.  44  Atl.  316,  77  Am. 
St  Rep.  833.  Tbe  word  'children'  la  ordi- 
narily a  word  of  purchase,  and  not  a  word 
of  limitation,  yet,  when  It  is  used  to  signify 
a  whole  line  of  decendants  of  the  first  taker 
as  an  equivalent  of  'heirs  of  the  I>ody,'  it 
creates  an  estate  tail  under  the  rule.  This 
has  been  decided  in  a  number  of  quite  re- 
cent cases. 

"In  Plfer  ▼.  Locke,  205  Pa.  616,  65  Atl. 
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790,  the  testator  devised  a  house  and  lot  to 
his  daug:hter  for  and  during  her  natural  life, 
and  at  her  death,  I  devise  and  bequeath  the 
same  nnto  her  children  or  issue  In  fee  sim- 
ple.' Held,  that  she  took  a  fee  simple.  In 
the  opinion  of  the  court  It  Is  said:  'We 
concede  that  generally  the  words  "child"  and 
"children"  prima  facie  are  words  of  pur- 
chase, and  not  of  limitation.  See  the  many 
cases  cited  in  Guthrie's  Appeal,  87  Fa.  9. 
But  If  the  remainder,  even  where  these  words 
are  need,  is  to  go  to  the  general  or  lineal 
heirs  as  pointed  out  by  law,  they  are  synony- 
mous with  "heirs  of  the  body,"  and,  by  anal- 
ogy to  the  rule  in  Shelley's  Case,  the  estate 
for  life  In  the  first  taker  is  enlarged  Into  a 
fee  or  into  an  estate  tali  by  Implication. 
Here  the  devise  at  the  daughter's  death  is 
to  her  children  or  issue  in  fee  simple,  pre- 
cisely as  if  he  had  said  to  my  daughter  and 
the  heirs  of  her  body,  the  very  ones  the  law 
pointed  out  as  the  general  or  lineal  heirs  of 
the  first  taker.'  In  Slmi>son  v.  Reed,  205 
Fa.  63,  64  Atl.  499,  the  words  of  the  will 
are:  'I  give  to  my  daughter,  Martha  Bell 
Simpson,  the  equal,  undivided  one-fifth  part 
or  share  of  ail  my  real  estate  for  life  only; 
remainder  after  her  death  to  her  child  or 
children  in  fee.*  etc  Held,  that  she  took  an 
estate  In  fee  tall  general,  which  tlie  act  of 
April  27,  1855  (P.  L.  328),  resolved  Into  a  fee 
simple.  In  the  opinion  Justice  Bean  says: 
•Did  the  testator  here  use  the  words  "child" 
or  "children"  in  the  sense  of  heirs  of  the 
body  or  issue?  Prima  facie  they  are  words 
of  purchase,  and  not  of  limitation,  and  the 
devisee  took  but  a  life  estate  (Outbrle's  Ap- 
peal, 37  Pa.  9,  and  the  many  cases  therein 
Cited) ;  but  is  .the  remainder  to  go  to  the 
general  or  lineal  heirs  of  the  first  taker  as 
the  law  determines?  Of  course,  the  estate 
of  the  first  taker  must  be  a  freehold  estate 
for  life  or  for  years.  It  is  then  to  go  to  her 
child  or  children  in  fee,  the  lineal  heirs  of 
the  first  taker  whom  the  law  identifies. 
"Any  form  of  words  sufficient  to  show  that 
the  remainder  is  to  go  to  those  whom  the 
law  iwints  out  as  the  general  or  lineal  heirs 
of  the  first  taker  will  enlarge  the  estate  in 
fee  or  estate  tall  by  Implication."  «  •  • 
A  long  list  of  those  cases  in  wlilch  the  words 
"child"  and  "children"  have  been  held  to  be 
words  of  limitation  by  analogy  to  the  rule 
In  Shelley's  Case  is  given  by  Agnew,  3.,  In 
Tamaire  Appeal,  70  Pa.  335.  •  •  •  The 
word  "child,"  since  the  daughter  had  no 
cl>ild  at  the  time,  was  not  a  deslgnatlo  per- 
sons, but  comprehiended  a  class,  and  the 
daughter  took  an  estate  tall.  Jones  r.  Da- 
vies.  4  Bam.  &  Adcdph,  43.'  In  McKee  v; 
McKlnley,  38  Pa.  92,  the  words  of  the  will 
were:  "To  my  daughter  •  •  •  during  her 
lifetime  •  •  •  after  her  death  to  her 
children,  if  any  surviving,  or  Issue  of  such 
chUdren,  and  In  case'  of  no  children  or  Issue 


of  children,  then  to  return  to  my  relatives  or 
lawful  heirs.'  In  referring  to  tliia  caae  in 
Simpson  V.  Reed,  205  Pa.  S3,  64  AtL  499, 
Justice  Dean  says:  'It  was  beld  tbat  the 
devise  was  to  the  daughter  for  life  and  then 
to  her  children  In  fee,  and.  In  deftnit  of 
these,  to  testator's  heirs;  that  this  was  only 
another  way  of  devising  to  the  plaintiff  for 
life,  with  the  remainder  to  her  heirs,  or  to 
the  plaintiff  and  her  heirs;  that  the  round- 
about way  the  testator  takes  to  say  'Tielrs" 
does  not  affect  the  substance.  It  appean 
that  at  the  date  of  the  will  the  daughter  was 
single,  and  did  not  contemplate  marriage. 
She  having  no  children,  and  no  particular 
ones  being  in  the  mind  of  the.  testator,  for 
he  could  not  know  what  children  or  liov 
many  would  be  the  Issue,  we  think  he  Intend- 
ed the  "issue"  to  take  in  lineal  dncent 
Therefore  the  daughter  to<di  an  estate  In  fee 
tall  general,  which  the  statute  of  1856  reaolvet 
Into  a  fee  simple.' 

"With  the  law  as  laid  down  in  these  cases 
before  us,  it  is  not  a  matter  of  much  dlfiaculty 
to  construe  the  will  under  which  tiie  plain- 
tiffs have  their  title.  A  freeliold  estate  is 
given  to  them.  A  remainder  of  each  ue- 
dlvlded  fourth  of  the  estate  Is  given,  on  the 
death  of  each  one  of  the  four  nieces,  to  'bo' 
children  and  their  heirs  and  assigns  forever.' 
without  a  Iiequest  over  In  case  of  socta  niece's 
failure  to  have  children,  flacb  share  Is  to 
go  to  the  lineal  heirs,  as  pointed  oat  by  law. 
on  the  death  of  each  niece,  and  the  word 
'children'  Is  synonymous  with  'heirs  of  the 
body.'  The  word  'children'  Is  not  a  desig- 
natio  personse  as  none  of  the  nieces  liad  any 
children  and  all  were  unmarried  at  the  time 
Of  testator's  death.  The  use  of  the  wonb 
'children  and  their  heirs  and  assigns  fw- 
ever,'  therefore,  was  only  another  way  of  de- 
vising the  undivided  part  of  the  land  to 
each  niece  and  the  heirs  of  iter  body;  and 
the  roundabout  way  which  the  testator  takes 
to  say  'heirs'  does  not  affect  the  substance. 
Ttie  estate  whl<A  the  plaintiffs  and  the  de- 
ceased sister  took  under  the  will,  aceordin; 
to  the  rule  In  Shelley's  Case,  is  a  title  in  fee 
tail  general,  which  is  resolved  Into  a  title 
in  fee  simple  by  the  act  of  1855.  They  are. 
therefore,  able  to  convey  such  title  to  the 
defendant  as  they  agreed  to  convey,  and  en- 
titled to  recover  the  purchase  money  which 
the  defendant  agreed  to  pay.  We  therefore 
enter  judgment  for  the  plaintiffs  for  the  sum 
Of  $4,000." 

Argued  before  FELL,  BROWN,  POTTER, 
HLKIN,  and  STEWART,  JJ. 

J.  R.  Kinzer,  for  appellant.  W.  U.  Hen- 
sel,  for  appellees. 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  opinion  of  the  learned  judse  of  tbt 
common  pleas. 
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WASHINGTON  t.  RHODE  ISLAND  CO. 

(Sapieme  Court  of  Rhode  Island.    Oct  12, 

1G08.) 

1.  StBSET    RAIUtOADB— INJUBIXS    TO    PkBSQNB 
NeaB  TaACK— NEGtlGENCE— RE8   IPSA  LOQ- 

urruB. 

A  trolley  po!e,  which  had  come  off  the  trol- 
ley wire  and  which  had  been  banging  the  cross- 
-wires  for  some  time,  became  disconnected  from 
the  spring  and  fell  on  a  driver  of  a  vehicle  in 
the  street,  injuring  him.  Held  that,  under  the 
doctrine  of  "res  Ipsa  loquitur,"  the  company 
bad.  the  burden  of  explaining  its  failure  to  stop 
the  car  forthwith,  or  to  control  the  pole  by  the 
rope,  and  on  its  failure  to  sustain  such  burden  a 
recovery  was  proper. 

[Ed.  Note.— For  cases  in  po!nt,  see  Cent  Dig- 
▼ol.  44,  Street  RoUroads,  K  227,  228.] 

2.  Dauaoe»— Pkbsokai,  Irjitbiks— Bxcessivx 
Damagbb. 

Where  a  person  earning  $10  a  week  was 
struck  by  a  falling  trolley  pole,  causing  him  to 
lose  about  10  weeks  from  his  work,  to  suffer 
severely  for  several  days,  and  to  incur  medical 
expenses  of  from  $60  to  $80,  a  verdict  for  $1,- 
300  was  not  excessive. 

[Ed.  Note.— For  cases  injpoint  see  Cent  Dig. 
Tol.  15,  Damages,  S!  359-371.] 

ExoeptloDfl  from  Superior  Court,  Provi- 
dence and  Bristol  Coonties. 

Action  by  Walter  R.  WasWngton  against 
tbe  Rhode  Island  Company.  There  was  a 
verdict  for  plaintlfl,  and  defendant  brings 
ezcq>tioaa.  Overruled,  and  canse  remitted, 
with  dlrectl<»>8  for  Jndgment  on  the  verdict 

This  Is  an  action  for  personal  Injarles. 
Plaintiff  was  driving  a  vehicle  down  a  street 
A  train  of  cars  belonging  to  defendant  was 
proceeding  down  the  street  behind  him.  As 
the  train  overtook  and  was  passing  him,  the 
trolley  pole,  which  had  come  dff  the  trolley 
wire  and  which  had  been  banging  against  the 
cross-wires  for  some  time,  became  discon- 
nected from  the  spring,  when  <^poslte  plnlft- 
tlff,  and  fell  on'  his  neck,  shoulders,  and  back. 
Injuring  him.  Platntlff  at  the  time  of  the 
accident  earned  $10  a  week  as  a  driver  for 
a  stable  keeper.  He  lost  abont  10  weeks 
from  his  work  and  Incurred  medical  expenses 
of  from  $60  to  $80.  He  suffered  severe  pain 
for  a  day  or  two,  or  a  week,  after  the  accl- 
dent    He  rtcOvtred  a  verdict  for  $1,309. 

Argued  before  DUBOIS,  BLODQEIT, 
JOHNSON,,  and  PARKHUBST,  JJ. 

John  W.  Hogan,  for  plaintiff.  Joseph  O. 
Sweeney  and  Clifford  Whipple,  for  defend- 
ant 


PEB  ODBIAM.  The  case  presented  Is  one 
In  wbldi  res  Ipsa  Io<iuitur,  thereby  casting 
upon  the  defendant  the  burden  of  explaining 
Its  freedom  from  negligence  In  the  accident 
The  explanation  offered  Is  that  the  conductor 
In  charge  of  the  car  did  nothing  to  prevent 
damage,  after  notice  that  the  tr(riley  had  left 
the  wire,  «xcept  to  give  a  signal  (one  bell)  to 
the  motorman  to  stop  the  car  at  the  foot  of 
College  Hill.  As  it  appears  that  In  order  to 
save  the  trolUy  .pole  from  lioUig  4amag« 
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after  leaving  the  trolley  wire.  It  was  neces- 
sary to  stop  the  car  forthwith  or  to  control 
the  pole  by  the  rope  attached  to  It  and  pro- 
vided for  that  purpose,  and  as  no  excuse  was 
offered  by  the  defendant  for  not  making  an 
attempt  to  do  either,  it  has  failed  to  sus' 
tain  the  burden  imposed  upon  It 

The  verdict  Is  supported  by  the  law  and 
the  evidence.  Considering  the  medical  as 
well  as  the  other  testimony,  we  do  not  regard 
the  damages  awarded  as  excessive. 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  on 
the  verdict 


(»  R.  L  Mt) 
WILCOX   V.   RHODE   ISLAND   CO. 

(Supreme  Cotirt  of  Rhode  Island.    Oct  19, 
1908.) 

1.  Appbal  and  Ebrob— Review  —  QtTESTiONS 

OF   Fact— VKBDIOT— IRSUTFICIXNOT    OF   Evi- 
DSKCE. 

'^'here  the  evidence  is  conflicting,  and  the 
trial  court  has  overruled  a  motion  for  new  trial 
on  the  ground  of  Insufficiency  of  evidence.  Its 
ruling  will  not  be  distnrbed  on  appeal. 

[Ed.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  i  3940.J 

2.  New    Tbiai,  —  Gbounds  —  Vkbdjoi  —  Con- 

FLICTIHG  EVIDENCi;. 

The  rule  that  an  appellate  court  will  not 
reverse  on  conflicting  evidence  has  no  applica- 
tion to  tbe  granting  of  new  trials  by  the-  lower 
courts,  and  they  should  grant  a  new  trial  when- 
ever it  af)pears  that  the  verdict  fails  to  do  sub- 
stantial justice  to  the  parties. 

[Ed.  Note.— For  cases  in' point  see  Cent  Dig. 
vol.  3T,  New  Trial,  H  144,  146.] 

8.  Cahbiebs— Pabsengbbs  —  Pebsonai,   Ivsv- 

BIES— AoriONS— SirmCIENjCT  .  of    EVIDBttOB. 

In  trespass  for  assault  and  battery  by  em- 
ployes of  a  carrier  upon  one  about  to  take  pas- 
sage on  Its  car,  evidence  held  to  sustain  a  ver- 
dict for  plaintiff. 
4.  Dakageb— BtzoBasivt  Dahadbs— Pbbbonal 

Injdbixs. 

In  an  action  against  a  carrier  for  injuries 
caused  by  an  assault  of  employes,  resultinz  in 
contusions  and  bruises  on  the  knee  Joint,  which 
caused  plaintiff's  knee  to  be  permanently  stiff,  a 
verdict  for  $2,000  was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {  377.] 

BSxeeptlons  from  Superior  Court,  Provt- 
derice  and  Bristol  Counties. 

Trespass  ror  assault  and  battery  by  Ella- 
ndr  F.  WUcox  against  the  Rhode  Island  Com- 
pany. Verdict  for  plaintiff.  Defendant's  mi- 
tion  for  a  new  trial  was  denied,  and  defends 
ant  excepts.  Exceptions  overruled,  and  cause 
remitted,  with  directions  to  «nter  Judgment 
on  the  verdict 

Argued  before-  DUBOIS,  BLODQETT, 
JOHNSON,  and  PARKHCRST,  JJ. 

James  A.  Williams,  for  plaintiff.  Joseph 
C.  Sweeney  and  Alonzo  B.  Williams,  for  d«- 
fendant 


DUBOIS.  J.    This  Is  an  actloo  of  trespass 
tor  assault  and  battery,  brought  by  the  plaim> 
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tiff  to  recover  damages  for  injuries  Inflicted 
upon  ber  July  25,  1904,  In  the  town  of  War- 
wick, by  a  car  conductor  In  tbe  employ  of  the 
defendant.  'Tbe  case  was  tried  before  Mr. 
Justice  Brown  and  a  Jury  in  tlie  superior 
court  in  Providence  county,  and  a  verdict 
was  rendered  for  the  plaintiff  for  $2,000 
damages.  The  case  Is  now  before  this  court 
upon  the  defendant's  exception  to  the  ruling 
of  said  Justice  denying  the  defendant's  mo- 
tion for  a  new  trial  upon  the  grounds  that 
tbe  verdict  was  against  tbe  evidence  and  the 
weight  tbereof  and  that  the  damages  award- 
ed by  said  verdict  were  excessive. 

It  is  claimed  by  the  appellant  that  on  the 
day  in  question  she  and  her  mother,  together 
with  ber  son,  a  boy  about  nine  years  of  age, 
were  about  to  become  passengers  upon  one 
of  tbe  defendant's  cars  at  Oakland  Beach 
for  the  purpose  of  riding  to  Providence,  and 
that  after  ber  mother  and  son  had  boarded 
the  car,  and  while  she  was  in  the  act  of 
boarding  the  same,  together  with  a  small 
"Esquimaux  Shepherd"  dog,  for  which  she 
had  a  proper  pass,  and  which  she  held  by  an 
old  soft  clothesline  wound  around  her  band, 
and  had  reached  the  rear  platform,  the  con- 
ductor, without  warning,  grabbed  the  dog  and 
threw  It  bodily  from  the  car,  which  caused 
her  to  turn,  and  then  pushed  her  from  the 
car  to  the  station  platform,  upon  which  she 
fell  violently  upon  her  right  knee,  which  was 
thereby  rendered  permanently  lame.  The 
plaintiff's  story  of  tbe  assault  Is  corroborated 
by  her  mother  and  son,  and  her  statement  of 
tbe  injuries  sustained  is  confirmed  by  Dr. 
George  D.  Hersey,  who  testified  that  he  ex- 
amined her  within  a  week  of  the  alleged  as- 
sault, and  found  contusions  and  bruises  on 
the  knee  Joint,  and  that  be  treated  her  dur- 
ing August,  September,  and  October,  1904, 
and  that  after  that  he  has  seen  ber  at  in- 
tervals when  she  has  been  at  bis  office,  and 
that  she  has  a  stiff  knee,  which  Is  a  perma- 
nent Injury. 

The  story  of  the  plaintiff  and  ber  witness- 
es is  denied  by  the  conductor ;  but  tbe  motor- 
man  and  baggage  master  of  the  defendant, 
and  tbe  messenger  of  Adams  Express  Com- 
pany, who  were  in  or  about  the  car,  merely 
deny  seeing  anything  of  the  kind.  William 
D.  F.  Aldrlch,  Jr.,  the  motorman,  testified 
in  relation  to  the  matter  as  follows:  "Q.  25. 
On  that  morning  In  question  did  you  know 
of  any  person  receiving  injury  on  your  car 
by  being  thrown  off  the  car?  A.  I  didn't 
know  anything  about  It;  no,  sir.  Q.  26.  On 
that  morning  in  question  was  there  any  com- 
plaint made  in  your  presence,  or  that  you 
knew  of?  A.  No,  sir;  there  was  not."  Ed- 
ward Russell,  the  baggage  master,  testified 
concerning  the  same  as  follows:  "Q.  4.  Do 
you  remember  the  occurrence  of  Mrs.  Wilcox, 
the  plaintiff  in  this  case,  ber  mother,  an 
elderly  lady  and  a  dog,  boarding  your  car 
at  Oakland  Beach?  A.  Well,  I  remember  at 
Oakland  Beach  we  stopped  there,  and  there 
was  a  trunk  on  the  platform  belonging  to 


Mrs.  Wilcox,  and  I  put  tbe  trunk  atward  the 
car,  and  got  out  and  looked  out  of  the  door, 
and  there  was  a  lady  standing  on  the  plat- 
form and  a  dog — a  shepherd  dog — and  I  got 
out  of  tbe  baggage  room  door  and  goes  back 
to  get  the  dog  to  bring  It  up  In  front  In  the 
baggage  department,  and  she  said —  Q.^ 
When  you  bad  put  the  trunk  aboard,  and  had 
gone  back  to  get  the  dog,  where  was  the 
lady — where  was  she?  A.  The  lady  and  tbe 
dog  was  on  the  platfmm  of  tbe  statioa 
Q.O.  Of  the  station?  A.  Tbe  station;  yes. 
Q.  7.  How  near  the  car?  A.  Well,  I  should 
say  eight  or  ten  inches  from  tbe  car." 
And  Frank  Tucker,  the  express  messenger, 
in  relation  to  the  same,  gave  the  following 
testimony:  "Q.  la  Did  you  know  anything 
about  any  injury  that  day?     A.  No,  sir." 

In  support  of  Its  contention  that  tbe  court 
below  erred  in  denying  its  motion  for  a  aae 
trial  upon  the  ground  that  the  verdict  wu 
against  the  evidence,  the  defendant  aigan 
as  follows:  "This  case  \b  one  which,  from  tbe 
extraordinary  character  of  the  plalntlfTs  tes- 
timony, and  from  the  overwhelming  evidence 
of  the  defendant  in  contradiction  of  all  tbe 
claims  of  the  plaintiff,  the  defendant  main- 
tained, and  still  maintains.  Is  one  of  pure 
out-and-out  fraud,  and  therefore  aeeiBB  to  be 
relieved  from  paying  any  such  verdict  u 
rendered.  Tbe  appearance  of  tbe  plaintUf 
and  her  family  upon  the  stand,  tlie  manner 
of  giving  their  testimony,  coupled  with  the 
unbelievable  testimony  Itself,  show,  without 
any  question,  that  it  Is  a  case  withoat  any 
semblance  of  merit  It  is  not  the  intention 
of  the  defendant  to  write  an  extended  brief, 
from  tbe  fact  that  the  case  Is  so  peculiar  that 
the  fraud  can  only  be  detected  by  a  careful 
reading  of  the  testimony.  It  would  be  use- 
less to  attempt  to  set  forth  separately  the 
contradictions  contained  therein,  as  that  would 
include  the  recital  of  the  whole  transcript 
Gruff,  impulsive,  high-tempered,  tbe  plaintiff 
Is  convincingly  capable  of  anything." 

The  position  assumed  by  the  defendant  and 
other  litigants,  coming  before  this  coort  on 
similar  exceptions,  convinces  us  that  it  may 
be  well  to  state  definitely  tbe  rules  govern- 
ing trial  courts  and  appellate  courts  in  re- 
gard to  granting  new  trials  upon  the  ground 
that  the  evidence  is  insufiScient  to  support 
tbe  verdict.  The  rules  governing  the  re- 
spective courts  are  wholly  different.  The 
distinction  is  clearly  pointed  out  In  the  case 
of  Dewey  v.  Chicago,  etc.,  R.  R.  Co.,  31  Iowa, 
873,  cited  in  Clark  v.  Great  Northern  Ry. 
Co.  (1905)  87  Wash.  537,  79  Pac.  1108.  2  Am. 
&  Eng.  Ann.  Cas.  760,  where  the  following 
language  is  used:  "We  therefore  avail  our- 
selves of  this  occasion  to  correct  what  we  un- 
derstand to  be  a  very  general  misapprehen- 
sion on  the  part  of  district  and  circuit  Judges 
In  respect  to  the  rule  as  to  new  trials  in  tbe 
nisi  prius  courts.  This  court  bas  repeated- 
ly declared  tbe  rule  for  Itself  (and  such  is  th<> 
rule  in  most  appellate  tribunals),  that  where 
the  evidence  Is  conflicting,  and  the  nisi  prlos 
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court  has  OTerruled  a  motion  for  a  new  trial 
grounded  upon  the  Insufflcleney  of  the  evi- 
dence, we  will  not  interfere;    and  this  be- 
cause, first,  the  Jury  have  found  the  verdict, 
and  given  credit  to  the  witnesses  on  the  one 
side  of  the  conflict;   second,  the  Judge,  who 
also  heard  the  testimony  from  the  mouths  of 
the  witnesses,  and  weighed  the  same  In  the 
balance  of  his  more  cultured  and  accurate  le- 
gal Judgment,  has,  by  overruling  the  motion, 
given  his  approval  and  indorsement  to  the 
verdict ;  and,  third,  this  court  can  never  have 
the  benefit  of  observing  the  conduct  and  de- 
portment of  the  witnesses  while  testifying, 
nor  even  the  peculiarity  of  their  expressions, 
but  generally  only  the  substance  of  their  tes- 
timony, and  often  In  the  language  of  the  at- 
torneys Interested  In  the  cause.    A  mention 
of  these  considerations  upon  which  the  rule 
for  the  appellate  courts  Is  (In  part)  founded, 
is  sufficient  to  show  that  the  rule  ought  not 
and  does  not  have  any  application  whatever 
to  the  nisi  prlus  courts.    Those  courts  ought 
to    independently    exercise    their   power   to 
grant  new  trials,  and,  with  entire  freedom 
from  the  rule  which  controls  appellate  tribu- 
nals, they  ought  to  grant  new  trials  whenever 
their  superior  and  more  comprehensive  Judg- 
ment teaches  them  that  the  verdict  of  the 
Jury  falls  to  administer  substantial  Justice 
to  the  parties  In  the  case.    Whenever  it  ap- 
pears that  the  Jury  have,  from  any  cause, 
failed  to  respond  truly  to  the  real  merits  of 
the  controversy,  they  have  failed  to  do  their 
duty,  and  the  verdict  ought  to  be  set  aside 
and  a  new  trial  granted."    See,  also,  Oorman 
V.  Hand  Brewing  Co.,  23  R.  I.  183,  186,  66 
Atl.  209. 

There  Is  nothing  so  peculiar  about  this 
case  as  to  take  It  out  of  the  general  rule  ap- 
plicable to  appellate  tribunals,  above  stated. 
The  story  of  the  plaintiff  and  her  eyewitness- 
es, while  remarkable,  is  not  Impossible,  and 
its  probability  and  credibility  were  subject 
to  the  scrutiny  of  the  trial  Judge  and  Jury, 
and  they  have  seen  fit  to  credit  It.  There  Is 
nothing'  to  show  that  the  Jury  were  governed 
by  any  Improper  motives,  or  that  the  Judge 
erred  in  the  performance  of  his  duty.  Noth- 
ing has  been  suggested  to  us  In  argument  that 
was  not  urged  upon  Judge  and  Jury  In  the 
court  below.  Including,  probably,  even  the  ex- 
pressions above  quoted,  "Gruff,  impulsive, 
high-tempered,  the  plaintiff  is  convincingly 
capable  of  anything,"  which  are  meaningless 
to  us,  because  a  mere  reading  of  the  tran- 
script of  testimony  fails  to  disclose  sncb 
characteristics.  We  cannot  hope  to  know  as 
much  about  the  witnesses  as  the  trial  court. 
In  view  of  the  permanent  character  of  the 
plaintiff's  injury,  the  damages  cannot  be 
deemed  excessive. 

The  defendant's  exceptions  are  therefore 
overruled,  and  the  case  is  remitted  to  the 
superior  court,  with  direction  to  enter  Judg- 
ment on  tbe  verdict. 


O'MAMJBT  T.  RHODE  ISLAND  00. 

(Supreme  Court  of  Rhode  Island.    Oct.  19, 
1908.) 

1.  Appeal  and  Ebbobt-Review  —  QnEsiions 
OF  Fact— ExPEBT  Medical  Testimony. 

In  an  action  for  personal  injuries^  as  to 
the  extent  and  cause  of  which  the  medical  ex- 
perts testifying  for  each  party  disagree,  it  is  for 
the  jury  to  pass  upon  the  weight  of  tbe  medical 
testimony,  as  well  as  the  other  evidence,  and 
their  finding  thereon  warranted  by  evidence,  will 
not  l>e  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  {§  3035-3937.] 

2.  Damaoes— Excessive  Damaoes— Pebsonai. 
•  injubies. 

In  an  action  by  a  woman  for  personal  in- 
juries, if  her  injuries  caused  a  retroversion  of 
the  uterus,  which  rendered  a  major  surgical  op- 
eration necessary  to  effect  a  cure,  a  verdict  for 
^,156  was  not  excessive. 

[E3d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Damages,  §f  366,  376.] 

3.  Appeal  and  Ebbob— Review— Questions 
or  Fact— Vebdict^Denial  of  New  Tbiai/— 
Excessive  Dauaoes. 

As  a  general  rule,  a  verdict  will  not  be 
disturbed,  on  tbe  ground  of  excessive  damages, 
where  a  motion  for  a  new  trial  on  that  ground 
waa  denied. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3945.] 

ETxceptions  from  Superior  Court,  Provi- 
dence  and  Bristol  Counties.  ' 

Action  by  Marguerite  O'Malley,  by  her  next 
friend,  against  the  Rhode  Island  Company. 
Verdict  for  plaintiff.  Defendant's  motion  for 
a  new  trial  was  denied,  and  defendant  ex- 
cepts. Exceptions  overruled,  and  cause  re- 
mitted with  directions  to  enter  Judgment  on 
the  verdict 

Plaintiff  was  injured  in  a  collision  of  de- 
fendant's cars  while  a  passenger,  and  recov- 
ered a  verdict  for  $4,156. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

John  W.  Hogan,  for  plaintiff.  Joseph  0. 
Sweeney,  for  defendant 

PER  CURIAM.  The  only  question  sub- 
mitted to  us  relates  to  the  amount  of  dam- 
ages awarded  by  tbe  Jury.  The  medical  ex- 
perts for  the  defendant  do  not  agree  with 
those  of  the  plaintiff  as  to  the  seriousness, 
permanence,  or  cause  of  the  plaintiff's  dis- 
abilities. It  was  the  duty  of  the  Jury  to  pass 
upon  the  weight  of  the  medical,  as  well  as 
that  of  the  other,  evidence,  and  they  have 
done  so,  evidently  preferring  that  for  the 
plaintiff.  If  the  retroversion  of  the  plain- 
tiff's uterus  was  caused  by  tbe  collision  of 
the  defendant's  cars,  and  if  that  condition  can- 
not be  cured  without  a  major  surgical  oper- 
ation (and  there  Is  sufficient  evidence  to  war- 
rant such  a  finding),  we  cannot  say  that  the 
damages  awarded  are  excessive. 

Furthermore,  as  the  defendant's  motion  for 
a  new  trial  because  damages  are  excessive 
was  denied  by  the  trial  Judge,  who  heard  the 
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case,  the  correctness  of  tbe  verdict  Is  approv- 
ed and  Indorsed  by  him,  and  the  general  rule 
In  such  cases  Is  that  such  a  verdict,  so  ap- 
proved, will  not  be  disturbed.  Wilcox  v. 
Rhode  Island  '  Company,  29  R.  I.  — ,  70 
Atl.  913. 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior  court, 
'with  direction  to  enter  Judgment  on  the  ver- 
dict. 


(75  N.  H.  13) 

KINGSBURY  et  aL  v.  BAZELBT  et  aL 

(Supreme  Court  of  New  Bampahire.    Cheshire. 

June  2,  1908.) 

1.  Wiixs — Payvent  or  LEOACiEa— Intebkst. 

Ordinarily,  in  the  absence  of  any  provision 
in  the  will  as  to  the  time  of  payment,  pecuniary 
legacies  are  payable  at  the  end  of  a  year  from 
the  death  of  testator,  without  interest;  but,  if 
not  then  paid,  they  bear  interest  thereafter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  49,  Wills,  IS  1847-1865.] 

2.  Taxation— INHKRITAWOE    Taxkb— Charoeb 
Against  Estate— Intention  of  Testator. 

Whether  inheritance  taxes  a;.-e  a  charge 
against  the  estate,  or  are  to  be  deducted  from 
the  several  legacies,  depends  on  the  intention  of 
the  testator,  who  may  provide  by  the  will  how 
such  charges  shall  be  treated. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent.  I>ig. 
vol.  45,  Taxation,  {  1712.] 

8.  Sake. 

A  clause  in  a  will  giving  pecuniary  legacies 
to  certain  individuals  for  their  own  benefit  and 
to  certain  other  individuals  for  charitable  pur- 
poses, which  directs  the  executors  to  pay  inherit- 
ance taxes  on  legacies  to  individuals,  so  that  the 
legatees  may  be  benefited  to  the  full  amount  of 
their  legacies,  does  not  coyer  a  legacy  to  individ- 
uals for  charitable  purposes,  and  both  they  and 
the  beneficiaries  of  the  charity  are  excluded 
from  the  payment  of  such  taxes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  f  1712.] 

4.  Same— Chabities— Natukk  of  Guts. 

Gifts  for  charitable  purposes,  though  gifts 
for  the  benefit  of  individuals,  are  not  gifts  to  in- 
dividuals, within  an  instruction  in  a  will  direct- 
ing payment  of  inheritance  taxes  on  legacies  to 
individuals. 

5.  Same— Statutes. 

Under  Laws  1905,  p.  433,  c.  40,  J  5,  requir- 
ing an  executor  holding  property  subject  to  an 
inheritance  tax  under  the  act  to  deduct  the  tax 
therefrom,  or  collect  it  from  the  legatee,  etc.,  aa 
inheritance  tax  imposed  on  proiierty  distributed 
through  the  courts  of  New  Hampshire  is  to  be 
deducted  from  the  legacy,  and  is  not  a  part  of 
the  expenses  of  administration ;  and  a  testator, 
who  makes  no  provision  for  the  payment  of  such 
a  tax  from  bis  estate,  intends  the  benefit  to  be 
received  by  the  beneficiary,  less  the  tax. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  |  1710.] 

6.  Wills— Constbuction-Peesumptions. 

A  testator  is  presumed  to  have  made  his 
will,  having  in  view  the  law  of  his  domicile. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {!  047,  948.} 

7.  Taxation— iNHEBrTANCE  Taxe»— Payment. 

.  In  a  testamentary  ^ift  of  specific  personal 
property  located  in  a  sister  state,  the  amount 
demanded  by  such  state  as  the  price  of  the 
transfer    of   the    title   is    naturally    a   charge 


against  the  legacy,  because,  under  the  law,  th« 
testator  cannot  transfer  by  will  the  entire  title. 
[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Taxation,  {  1710.] 

8.  Descent  and  DiffTBiBUTiow— What  Law 

GOVEBNS. 

Whether  distribution  is  effected  by  the  stat« 
of  the  domicile  of  decedent  or  by  that  of  the  lo- 
cus of  the  property,  the  law  of  distribution  is 
that  of  the  state  of  the  domicile. 

9.  Wills  —  CoNOTBUcnoK  —  Amount  or  P»- 
ouNiABT  Lao  ACT— Intention  of  THstatob. 

In  a  gift  of  a  pecuniary  legacy  of  a  fixed 
amount  the  apparent  intent  is  to  benefit  the 
legatee  to  such  amount;  and  where  the  will  is 
administered  by  the  law  of  a  jurisdiction  imposr 
ing  no  inheritance  tax,  the  purpose  to  transmit 
the  full  amount  to  the  legatee  is  clear. 

10.  Taxation— InHEBTTANcx  Taxes  —  Vaud- 
itt. 

The  ground  on  which  the  collection  of  an 
inheritance  tax  by  the  state  of  the  locus  of  the 
property,  when  different  from  that  of  testator's 
domicile.  Is  sustainable.  Is  the  jurisdiction  over 
the  property  which  is  given  by  its  situs;  and 
the  tax  is  merely  a  charge  on  the  particular 
property,  and  not  on  pecuniary  legacies  given 
by  the  will. 

11.  Wills— OoHSTBUOTioic— What  Law  Gov- 

EBNB. 

The  law  of  a  sister  state  cannot  extend  be- 
yond the  jurisdiction  thereof,  and  where  the 
rights  to  property  under  a  will  depend  on  a  for- 
eign law  the  rights  are  determined  in  accordance 
with  that  law,  but  where  rights  depend  on  the 
law  of  the  forum  the  foreign  law  is  immateriaL 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  a  947,  94&f 

12.  Executobs   and   Adminibibatobs  —  Fob- 
EiGN  Wills— DisTBiBUTioN  of  Estatk. 

While,  in  giving  effect  to  a  foreign  will, 
courts  are  governed  by  the  law  of  the  domicile 
pf  the  testator,  the  estate  within  the  control 
of  the  court  is  administered  according  to  the  law 
of  the  forum,  and  such  estate  embraces  all  prop- 
erty originally  within  the  state  and  brought  into 
it  by  the  executor,  and  whatever  sum  the  ex- 
ecutor pays  to  bnng  the  property  within  the 
state  reduces  the  amount  within  ue  control  of 
the  court. 

13.  TAXATIOir  —  IRHKBITANCK  TAXES  —  PAT- 
HBNT. 

In  the  absence  of  a  direction,  egress  or  im- 
plied. In  a  will,  or  of  a  statute  on  the  subject 
a  pro  rata  distribution  among  all  the  pecuniary 
legacies  of  snms  paid  as  foreign  death  dndes 
cannot  be  made. 

SEld.  Note. — For  eases  In  point  see  Cent  Dig. 
.  45,  Taxation,  |  1710.] 

14.  Same. 

A  clause  in  a  wUI,  directing  an  executor  to 
pay  Inheritance  taxes  due  on  any  lefcacy  given 
to  an  individual,  implies  a  recognition  of  the 
possibility  of  such  taxes,  and  as  to  legatees  oth- 
er than  individuals  a  purpose  that  duties  legally 
chargeable  on  such  legacies  shall  be  borne  by 
them ;  but  as  foreign  duties  are  not  due  on  the 
legacy  given  by  the  will,  but  are  a  deduction 
from  the  property  used  in  carrying  out  the  pur- 
pose of  the  will,  the  clause  is  insufficient  to  re- 
quire the  court  to'  administer  the  law  of  the  sis- 
ter stages  in  which  property  may  have  been 
found  and  inheritance  taxes  paid. 

Transferred  from  Superior  Court,  Cheshire 
County;    Chamberlain,  Judge. 

Bill  In  equity  by  Frederic  H.  Kingsbury 
and  another,  executors  of  Julia  Beatrice 
Thayer,  deceased,  against  Margaret  Chapin 
Bazeley  and  another,  for  the  construction 
of  the  will  of  the  deceased  and  advice  as  to 
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the  duty  at  the  executors.    Transferred  from 
tbe  supetlor  court    Cose  discharged. 

The  seventh  clause  of  the  will  Is  as  fol- 
lows: "In  memory  of  my  sister,  Jennie  Eve- 
lyn Ball,  I  give  and  bequeath  to  my  niece, 
Margaret  Ohapln  Bazeley,  and  to  Mrs.  Iiouls 
Derr,  of  Brookline,  Massachusetts,  the  sum 
of  one  hundred  thousand  dollars,  to  be  used 
by  them  or  tbe  survivor  of  them,  or  their  sUc- 
oesBors,  for  the  purpose  of  establishing  and 
maintaining  a  summer  home  for  poor  chil- 
<lren  and  their  mothers,  or  for  poor  children 
alone,  or  for  working  girls,  as  In  their  judg- 
ment may  be  best  calculated  to  promote  the 
welfare  of  such  children,  mothers,  or  working 
girls." 

Tbe  eighty-second  clause  of  the  will  Is  as 
follows:    "1  give  the  following  directions  to 
my   executors:     In  case  my  estate  should 
prove  insufficient  for  the  payment  of  all  the 
pecuniary  legacies  and  bequests  -  herein  giv- 
en, I  direct  them  to  apply  my  estate  first  to 
the  pajrment  in  full  of  the  legacies  given  to 
my  relations,  second  to  the  payment  of  the 
legacies  given  to  other  individuals,  and  third 
to  the  payment  of  legacies  and  devises  to  In- 
stitutions and  corporations  in  such  propor- 
tions as  the  residue  divided  pro  rata  shall 
suffice  for,  and  this  .direction  is  to  apply  as 
well  to  all  those  legacies  given  in  trust;   it 
being  my  wish   that  individuals  should   be 
fully  paid  and  that  all  institutions  and  cor- 
porations named  herein  should  be  paid  pro 
rata  from  my  estuce  in  case  of  an  insuffi- 
ciency.   And  I  further  direct  that  my  execu- 
tors pay  from  my  estate  any  and  all  Inheri- 
tance and  succession  taxes  that  may  become 
due  upon  any  legacies  given  by  this  will  to 
individuals,  so  that  said  legatees  may  be  bene- 
fited to  the  full  amount  of  their  respective 
legacies." 

Mrs.  Louis  Derr,  named  in  tbe  seventh 
clause  of  the  will,  declined  to  act,  and  Rich- 
ard D.  Ware  was  duly  appointed  in  her  place. 
Other  clauses  of  the  will  contain  pecuniary 
and  specific  gifts  to  individuals  for  their  own 
benefit  and  in  trust  for  certain  persons  nam- 
ed, some  of  whom  were  related  to  the  testa- 
trix, and  to  various  Institutions  or  corpora- 
tions for  Charitable  purposes. 

Charles  H.  Hersey,  for  plalntlfh.  Richard 
D.  Ware,  pro  se  and  for  Margaret  Chapln 
Bazeley.  John  E.  Allen,  for  town  of  Win- 
chester. Cain  &  Benton,  for  Keene  Humane 
Society. 

PARSONS,  C  J.  The  questions  submitted 
are:  (1)  From  what  time  and  at  what  rate 
is  interest  payable  upon  the  pecuniary  leg- 
acies given  by  the  will?  (2)  Whether  any  In- 
heritance or  succession  taxes  payable  upon 
the  bequest  made  by  the  seventh  clause  of 
tbe  win  are  a  charge  against  the  estate  or 
tbe  legacy?  (3)  Whether  such  taxes  Imposed 
upon  property  by  other  states  should  be 
cbarged  as  an  expense  of  administration,  or 
deducted  pro  rata  from  all  legacies,  as  to 


which  such  taxes  are  not  expressly  by  th« 
Will  charged  upon  the  estate? 

Ordinarily,  In  the  absence  of  any  provision 
in  the  will  as  to  the  time  of  payment,  pe- 
cuniary legacies  are  payable  at  the  end  of 
the  year  from  the  death  of  the  testator,  with- 
out Interest ;  but.  If  not  then  paid,  they  bear 
interest  after  the  expiration  of  the  year. 
Lorlng  V.  Woodward,  41  N.  H.  891,  393; 
Bice  V.  Society,  56  N.  H.  191';  TUton  v.  So- 
ciety, 60  N.  H.  377,  384,  49  Amu  Rep.  821. 
Upon  grounds  apparently  satisfactory  to  all 
parties  tbe  superior  court  ruled  that  Interest 
on  the  gift  contained  in  the  seventh  clause 
should  be  limited  to  the  income  on  certain 
securities.  No  exception  was  taken  to  this 
ruling,  and  no  question  was  transferred  for 
consideration.  It  is  not  found  that  the  re- 
maining pecuniary  legacies  are  affected  in 
any  way  by  the  same  facts,  or  by  a  like  sit- 
uation to  that  which  appears  to  be  considered 
sufficient  to  authorize  the  ruling  as  to  this 
legacy.  No  other  reason  appearing  for  ex- 
cluding them  from  the  ordinary  rule,  inter- 
est is  payable  upon  them  after  the  expiration 
of  one  year  after  the  test$ttor's  death,  at  the 
legal  rate.    Pub.  St  1901,  c.  203,  I  1. 

Whether  Inheritance  or  succession  taxes 
are  a  charge  against  the  estate,  or  are  to  be 
deducted  from  the  several  legacies.  Is  a  ques- 
tion of  Intention,  which  the  will  makes  clear 
as  to  all  legacies  to  individuals  by  the  con- 
cluding sentence  of  the  eighty-second  clause: 
"And  I  further  direct  that  my  executors  pay 
from  my  estate  any  and  all  inheritance  and 
succession  taxes  that  may  become  due  upon 
any  legacies  given  by  this  will  to  Individuals, 
so  that  said  legatees  may  be  benefited  to  the 
full  amount  of  their  respective  legacies." 
This  language  has  no  reference  to  the  legacy 
given  by  the  seventh  clause  to  Margaret 
Chapln  Bazeley  and  Mrs.  Louis  Derr,  for  the 
purpose  of  establishing  and  maintaining  a 
summer  home  for  poor  children  and  tbelr 
mothers,  for  It  was  not  the  testatrix's  intent 
that  the  Individuals  named  as  trustees  to  ad- 
minister the  fund  bequeathed  by  this  legacy 
should  be  benefited  by  any  part  of  the  fund; 
consequently  the  reason  given  for  the  pay- 
ment of  the  legacy  tax  upon  gifts  to  individ- 
uals, that  the  "legatees  may  be  benefited  to 
the  full  amount  of  their  respective  legacies," 
can  have  no  application.  In  a  sense,  all  the 
gifts  for  charitable  purposes  are  gifts  for  the 
benefit  of  Individuals;  but  such  gifts  are 
"for  the  benefit  of  an  indefinite  number  of 
persons,"  and  not  for  particular  individuals. 
Such  gifts  are  not  gifts  to  the  individuals, 
but  to  the  class.  Tbe  trustees  named  in  the 
seventh  clause  are  not  within  the  language 
of  the  eighty-second,  because  the  gift  is  not 
for  their  benefit  The  individuals  for  whose 
benefit  the  gift  is  made  are  also  excluded, 
because  the  gift  is  not  for  individuals,  but 
for  a  class. 

The  remaining  question,  whether  succes- 
sion or  inheritance  tates  paid  in  another 
Jurisdiction  to  get  possession  of  the  property 
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for  administration  by  the  courts  of  tbe  state 
of  the  testator's  domicile  are  a  charge 
against  the  estate  as  expenses  of  administra- 
tion, or  deductible  pro  rata  from  the  various 
legacies,  is  one  of  greater  difficulty.  It 
seems  to  be  an  entirely  new  question.  No 
case  Is  cited  In  which  It  has  been  considered. 
None  has  been  found  In  which  the  precise 
question  has  been  raised,  though  It  Is  under- 
stood that.  In  reliance  upon  the  language  of 
the  court  In  considering  questions  more  or 
less  analogous,  it  is  ruled  in  New  York  that 
such  taxes  are  to  be  deducted  from  the  leg- 
acy, and  In  Massachusetts  that  they  should 
not  be.  In  re  Swift's  Estate,  137  N.  Y.  77, 
32  N.  E.  1006,  18  L.  R.  A.  709;  Hooper  t. 
Shaw,  176  Mass.  190,  57  N.  E.  361;  Leg.  & 
Succ.  Tax  Mass.  (1906)  7,  8.  But,  since  It 
was  perfectly  competent  for  the  testatrix  to 
provide  by  will  how  these  charges  should  be 
treated,  the  question  must  be  oile  of  Inten- 
tion. The  varying  nature  of  the  property. 
Its  situation,  the  character  of  the  gift  (wheth- 
er specific  or  otherwise),  and  other  eviden- 
tiary matters  competent  upon  the  ascertain- 
ment of  the  expressed  Intention,  may  Justify 
different  conclusions  from  almost  Identical 
language.  From  the  nature  of  the  question, 
uo  rule  can  be  laid  down  which  will  solve 
all  cases. 

The  Inheritance  tax  Imposed  upon  property 
distributed  through  the  courts  of  this  state 
is  deducted  from  the  legacy,  and  Is  not  a 
part  of  the  expenses  of  administration.  Laws 
1905,  p.  433,  a  40,  S  5.  A  testator  Is  pre- 
sumed to  have  made  ils  will,  having  In  view 
the  law  of  his  domicile.  Mann  v.  Carter,  74 
N.  H.  345,  350,  68  Atl.  130 ;  Harris  v.  Ingalls, 
74  N.  H.  339,  345,  68  Atl.  34.  Hence  a  tes- 
tator, who  makes  no  provision  for  the  pay- 
ment of  such  taxes  from  bis  estate,  must 
have  Intended  the  actual  benefit  to  be  re- 
ceived by  tbe  subject  of  his  bounty  to  be  as 
much  less  than  the  sum  named  In  his  will  as 
he  Is  presumed  to  have  known  the  state 
would  take  for  Itself  In  executing  his  ex- 
pressed wish  for  the  transmission  of  his 
property.  In  a  gift  of  specific. personal  prop- 
erty located  in  a  foreign  state,  the  amount 
demanded  by  such  state  as  the  price  of  the 
transfer  of  the  title  may  naturally  be  a 
charge  against  the  subject  of  the  legacy,  not 
because  of  the  testator's  presumed  familiari- 
ty with  the  law  of  the  Jurisdiction,  but  be- 
cause under  that  law  he  has  not  the  power 
to  transfer  by  will  tbe  entire  title.  The  in- 
tention apparent  from  the  words  of  the  will 
is  effectuated  as  near  as  may  be  by  the 
transfer  of  all  of  tbe  title  the  testator  was 
capable  of  transmitting — the  title  charged 
with  the  duty.  Whether  the  distribution  is 
effected  by  the  state  of  the  domicile,  or  by 
that  of  the  locus  of  the  property,  the  law  of 
the  distribution  Is  that  of  the  state  of  the 
domicile.  Mann  v.  Carter,  74  N.  H.  345,  349, 
351,  68  Atl.  130.  A  statutory  requirement 
that,  unless  otherwise  provided  by  the  will, 
foreign  death  duties  should  be  treated  as  ex- 


penses of  administration,  would  as  efficient- 
ly provide  for  their  payment  out  of  the  gen- 
eral estate  as  an  express  direction  of  the  will. 
Similarly  a  statute  of  tliis  state,  providing 
that  in  the  distribution  of  the  estate  of  a 
decedent  here  the  same  effect  should  be 
given  to  the  laws  of  a  foreign  state  im- 
posing inheritance  or  succession  taxes  upon 
property  of  tbe  decedent  found  therein  as 
would  be  given  If  the  distribution  were  made 
under  the  laws  of  tbe  state  imposing  tbe  tax, 
would  also  determine  the  question.  In  the 
absence  of  statutory  provisions  on  tbe  sub- 
ject, the  question  seems  to  be:  What  force, 
if  any,  can  be  given  the  foreign  law  in 
the  distribution  under  New  Hampshire  law? 
This  must  l>e  the  sole  question,  unless  there 
can  be  drawn  from  the  terms  of  the  will,  ex- 
pressly or  by  implication,  evidence  sufficient 
to  Justify  a  conclusion  as  to  tbe  testator's 
intention. 

In  a  gift  of  a  pecuniary  legacy  of  a  certain 
amount,  tbe  apparent  intention  is  to  t>enefit 
tlie  legatee  to  the  full  amount  named.  If 
such  win  is  to  be  administered  by  tbe  law  of 
a  jurisdiction  imposing  no  inheritance  tax, 
or  none  upon  the  class  to  which  the  l^atee 
belongs,  the  purpose  to  transmit  tbe  fall 
amount  to  such  legatee  would  seem  clear, 
when  the  will  is  read  in  tbe  light  of  the  law 
by  which  it  is  to  be  given  effect  The  con- 
clusion that  a  less  sum  was  intended,  t>e- 
cause  at  the  time  of  the  testator's  death 
some  portion  of  his  property  happened  to  be 
within  a  Jurisdiction  imposing  a  tax  upon 
such  a  transfer,  seems  strained  and  illogical. 
The  sole  grouiMl  upon  which  the  collection 
of  such  tax  by  the  state  of  the  locus  of  tbe 
property,  when  different  from  that  of  the 
testator's  domicile,  can  be  sustained  is  the 
Jurisdiction  over  the  property  which  Is  given 
by  its  situs.  Gardiner  v.  Carter,  74  N.  H. 
507,  69  Atl.  039 ;  Callahan  v.  Woodbridge,  171 
Mass.  595,  697,  61  N.  E.  176.  To  hold  that 
the  effect  of  tbe  foreign  law  Is  to  reduce  the 
legacy  given  by  the  will  construed  in  ac- 
.cordance  with  tbe  law  of  the  testator's  domi- 
cile is  to  permit  tbe  foreign  law  to  regulate 
the  testamentary  capacity  of  a  citizen  of  this 
state.  But  the  foreign  law  cannot  extend  be- 
yond the  jurisdiction  which  created  it  If 
the  rights  in  controversy  depend  upon  tbe 
foreign  law,  those  rights  are  determined  in 
accordance  with  that  law.  MacDonald  v. 
Railway,  71  N.  H.  448,  52  AU.  982,  59  L.  R. 
A.  448,  93  Am.  St  Rep.  650.  But  when  the 
right  involved  depends,  not  upon  the  forelgm 
law,  but  upon  that  of  the  forum,  tbe  foreigin 
law  is  Immaterial  and  incompetent  upon  tlie 
question  at  issue.  "It  is  obvious  that  the 
state  has  no  Jurisdiction  over  a  right  of  suc- 
cession which  accrues  tmder  the  law  of  tbe 
foreign  state.'  That  is  something  in  which 
this  state  has  no  interest  and  with  which  it 
Is  not  concerned."  In  re  Bronson,  150  N.  Y. 
1,  8,  44  N.  E.  707.  34  L.  R.  A.  238,  55  Am.  St 
Rep.  632. 

As  the  foreign  tax  dei>ends  upon  the  ja- 
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risdictlon  over  the  property,  and  Is  not  sus- 
tainable as  a  regulation  of  the  exercise  of 
testamentary  power  by  the  citizen  of  another 
state,  It  follows  that  the  tax  Is  merely  a 
charge  upon  the  particular  property,  and  not 
upon  pecuniary  legacies  given  by  the  will. 
That  the  foreign  state  may  regulate  the 
amount  of  the  Imposition  made  by  It,  or  de- 
termine whether  It  will  make  any  at  all,  by 
the  character  of  the  legacies  given  by  the 
will,  is  Immaterial.  Having  Jurisdiction  over 
the  property.  It  is  for  such  state  alone  to  de- 
termine upon  what  basis  it  wUl  exact  pay- 
ment. While  in  giving  effect  to  a  foreign  will 
courts  are  governed  by  the  law  of  the  testa- 
tor's domicile,  It  has  never  been  held  that  In 
the  administration  of  an  estate  the  courts  of 
the  testator's  domicile  would  be  governed  by 
the  law  of  the  situs  of  personal  property. 
The  estate  within  the  control  of  the  court  is 
to  be  administered  according  to  the  law  of 
the  state.  The  property  to  be  administered 
embraces  all  that  was  originally  within  the 
state,  or  that  the  executor  has  been  able  to 
find  elsewhere  and  bring  here.  Whatever 
sums  the  executor  may  be  obliged  to  pay  to 
bring  the  property  within  the  state  merely 
reduce  the  amount  within  the  control  of  the 
court. 

No  ground  can  be  found,  in  the  absence  of 
a  direction,  either  express  or  implied  in  the 
will,  for  a  pro  rata  distribution  among  all 
the  pecuniary  legacies  of  the  sums  paid  as 
foreign  death  duties.  On  account  of  some 
legacies  a  charge  may  be  made  in  some  states 
and  not  In  others.  A  deduction  from  a  legacy 
on  account  of  a  tax  imposed  on  others  In  a 
particular  jurisdiction  would  not  be  support- 
ed by  any  basis  of  reason.  The  only  method 
which  could  be  followed  would  be  the  divi- 
sion of  the  legacies  Into  as  many  dasaes  as 
were  made  by  the  laws  of  all  the  states  In 
iivhich  property  was  found,  and  a  division 
of  the  sums  paid  pro  rata  among  each  class. 
This  would  plainly  be  an  administration  of 
the  estate  according  to  laws  which  have  no 
force  here,  and  which  cannot,  in  the  absence 
of  legislative  authority  for  such  course,  prop- 
erly be  followed.  The  executors  have  In 
hand,  if  they  are  ready  to  settle,  so  much 
property.  The  will,  construed  by  the  law  of 
this  state,  directs  how  the  distribution  shall 
be  made.  The  fact  that  the  executors  have 
less  than  they  would  have  had,  except  for 
the  demands  of  Jurisdictions  to  which  they 
were  obliged  to  go  to  get  the  property  and 
bring  It  here  for  distribution,  cannot  alter 
the  law  of  the  state  or  the  terms  of  the  will. 
In  the  absence  of  evidence  from  which  a  con- 
trary direction  can  be  implied  from  the  will, 
the  amount  deducted  by  other  states  before 
permitting  the  transfer  of  property  within 
their  limits  to  the  executor  for  distribution 
here  (Greves  v.  Shaw,  173  Mass.  205,  209,  53 
N.  E.  372)  Is  not  property  within  this  state 
for  distribution.  The  executors  are  charge- 
able only  for  what  has  come  to  their  hands — 
the  property  less  the  duties  paid.     If  they 


charge  themselves  with  the  full  value  of  the 
property,  a  practical  method  of  accounting 
would  permit  them  to  discharge  themselves 
by  accounting  for  the  foreign  duties  paid  as 
exi>enses  of  administration. 

In  the  pre.sent  case  there  are  no  facts 
showing  an  intention  to  charge  the  pecuniary 
legacies  with  foreign  duties  for  the  benefit 
of  the  residuary  legatees.  "There  is  a  class 
of  cases,  where  the  residuary  bequest,  by 
reason  of  th^  special  circumstances  of  the 
case,  has  been  construed  as  a  particular  lega- 
cy, not  liable  to  fail,  except  ratably  with  the 
other  legacies,  on  account  of  any  unexpected 
deficiency  of  the  estate,  or  to  be  augmented 
by  the  unforeseen  failure  of  the  other  leg- 
acies." 2  Red.  Wills,  447 ;  Dyose  v.  Dyose,  1 
P.  Wms.  305.  There  Is  nothing  in  the  pres- 
ent case  tending  to  show  that  the  residuary 
bequest  was  Intended  as  anything  except 
the  ordinary  disposal  of  a  residuum  whl<di 
might  be  left,  while  the  first  part  of  the 
eighty-second  clause  establishes  that  the  tes- 
tatrix considered  the  possibility'  that  the 
residuary  legatees  would  receive  nothing. 
In  the  latter  part  of  the  same  clause  the 
testatrix  directs  her  executors  to  pay  any 
and  all  inheritance  and  succession  taxes  that 
may  become  due  upon  any  legacies  given  to 
Individuals.  This  implies  a  recognition  of 
the  possibility  of  such  taxes,  and,  as  to  leg- 
atees other  than  Individuals,  a  purpose  that 
the  duties  legally  chargeable  upon  such  lega- 
cies should  be  borne  by  them ;  but  as  the  for- 
eign duties  are  not  due  upon  the  legacies 
given  by  the  will,  but  are  a  deduction  from 
property  which  may  be  used  in  carrying  out 
the  purpose  of  the  will,  the  language  is  in- 
sufficient to  require  the  court  to  administer 
the  law  of  all  the  states  in  which  property 
may  have  been  found  and  taxes  paid. 

Case  discharged. 


YOUNG,  J.,  did  not  sit 
tlces  concurred. 


The  other  Jus- 


m  K.  J.  B.  E38) 
TINGLEY  V.  INTERNATIONAL  DYNELEC- 
TRON CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept.  25, 
1908.) 

1.  Chattel   Moetgagbs— Dbstbuctiok— New 
mobtoaob. 

Where  an  original  chattel  mortgage  on  the 
property  in  controversy,  containing  no  defect  in 
the  paper  itself  or  its  execution,  but  only  in  its 
proof  for  record,  was  destroyed,  and  a  new 
mortgage  executed  and  accepted  by  the  mort- 
gagee, without  objection,  subsequent  to  a  sale  of 
the  property  by  the  mortgagor  and  a  remortgage 
thereof  by  the  purchaser,  such  original  mort- 
gage could  not  be  resuscitated  and  enforced  as  a 
prior  lien  on  the  property  against  such  purchas- 
er and  its  mortgagee  without  proof  that  the  lat- 
ter sale  and  mortgage  was  voluntary  or  taken 
with  notice  of  the  existence  of  the  first  mort- 
gage. 

2.  Same— Affidavit. 

Where  a  chattel  mortgage  given  to  P.  did 
not  describe  him  as  a  trustee,  and  the  consid- 
eration  was  obtained   through   a  sale   of   the 
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mortgagor's  notes,  secured  by  the  mortnige,  and 
was  m  fact  furnished  by  B.,  an  affidavit  at- 
tached to  the  mortgage  In  which  P.  rerified  that 
he  was  the  trustee  and  beneficiary  in  the  mort- 
gage, and  that  the  consideration  was  ^,000  paid 
to  the  mortgagor,  could  only  be  construed  to 
mean  that  the  consideration  was  paid  by  P. 
himself,  either  personally  or  as  trustee,  and 
was  therefore  false. 
3.  Samb— Effect. 

Where  a  mortgagee's  affidavit  attached  to 
a  chattel  mortgage  on  personal  property  was 
false,  the  landlord's  daim  for  rent  of  the  build- 
ing in  which  the  property  was  located  was  enti- 
tled to  priority  of  payment  from  the  proceeds  of 
the  sale  of  the  propeHy,  though  the  mortgage 
was  made  prior  to  the  accrual  of  the  claim  for 
rent. 

Suit  by  Stephen  L.  Tingley  against  the  In- 
ternational Dynelectron  Company  and  oth- 
ers. Judgment  for  defendant  International 
Dynelectron  Company  as  against  complain- 
ant, Tlngley,  and  Jndgment  against  sncb 
company  and  in  favor  of  defendant  GtoBsel- 
mire. 

Frank  Bradner,  for  complainant  G.  L. 
Titus,  for  defendant  Crosselmlre.  E.  C.  Har- 
ris, for  defendant  Purcell,  trustee.  Herbert 
Boggs,  for  defendant  Dynelectron  Co. 

EMERY,  V.  C.  The  complainant,  Tingley, 
as  assignee  of  a  chattel  mortgage  given  by  a 
company  called  the  International  Dynelect- 
ron Company,  of  Washington,  D.  C,  to  one 
Kenyon,  his  assignor,  seeks  to  establish  this 
mortgage  as  a  lien  prior  to  a  sale  of  the 
chattels  made  by  the  mortgagor  to  another 
company,  the  Dynelectron  Company  of  Ari- 
zona, and  also  as  prior  to  a  mortgage  subse- 
quently given  by  the  vendee  to  the  defendant 
Purcell,  as  trustee  for  five  note  holders,  also 
made  defendants.  The  bill  also  asserted 
priority  over  claim  of  defendant  Crossel- 
mlre for  rent  due  from  the  vendee,  the  Dyn- 
electron Company;  but  at  the  hearing  this 
claim  of  priority  was  abandoned  by  com- 
plainant Pending  the  suU,  the  mortgaged 
chattels  have  been  sold  by  a  receiver  and  the 
proceeds  of  sale  deposited  in  court,  and  the 
present  dispute  Is  on  the  disposition  of  the 
money. 

In  the  bill  the  claim  of  priority  is  based 
on  an  agreement  alleged  to  have  been  made 
by  the  International  Company  with  Kenyon 
on  November  2,  1905,  for  the  advance  by  him 
to  the  company  of  $3,500,  to  be  secured  by 
a  chattel  mortgage  on  the  goods  In  question, 
and  it  is  also  alleged  that  as  part  of  the 
agreement  the  chattel  mortgage  to  be  given 
was  tilBff  to  secure  the  advances  already  made 
and  thereafter  to  be  made  to  the  company  by 
the  directors,  of  whom  Kenyon  was  one.  It 
is  further  alleged  that  on  November  8,  1905, 
the  board  authorized  the  execution  of  the 
chattel  mortgage  by  the  president  on  behalf 
of  the  company,  and  that  Kenyon  advanced 
the  $3,500,  and  the  other  directors  made  oth- 
er advances,  but  that  for  some  reasons  un- 
known to  complainant  the  mortgage  was  not 
actually  executed  until  May  9,  1906,  at  which 
time  the  total  advances  by  Kenyon  and  the 


other  directors  are  alleged  to  have  beea 
$23,560.28.  The  sale  of  the  chattels  to  the 
Arizona  company  took  place  In  April,  1906, 
prior  to  the  execution  of  Its  mortgage  to  Pur- 
cell on  May  7,  1906.  The  latter  mortgage 
was  recorded  on  this  date,  while  complain- 
ant's mortgage  was  not  recorded  until  June 
20,  1906.  Complainant's  priority,  by  Its  bill, 
is  based  on  an  alleged  equitable  lien  on  the 
chattels,  arising  by  virtue  of  the  agreement 
to  mortgage,  on  the  faith  of  which  the  ad- 
vances of  $3,500  by  Kenyon  was  subsequently 
made,  and  the  charge  that  the  subsequent 
purchase  and  mortgage  were  with  knowledge 
of  this  lien.  Complainant's  own  proofs 
showed,  however,  that  a  mortgage  and  a 
note  to  Kenyon  for  $3,500  was  actually  ex- 
ecuted by  the  International  Company  on  No- 
vember 8,  1905,  and  that  on  that  day  the 
note  and  mortgage  were  delivered  to  Ken- 
yon, and  the  $3,500  paid  by  him  to  the  com- 
pany, at  Providence,  R.  I.,  the  principal  of- 
fice of  the  company. 

The  mortgage  was  not  recorded,  and  the 
only  explanation  made  is  by  Tlngley,  who 
says  that  the  reason  was  that  It  was  not 
properly  proved,  and  that  the  register  of  Es- 
sex county,  where  the  goods  were  located, 
refused  to  record  It  for  that  reason.  The 
time  when  this  attempt  to  record  the  mort- 
gage was  first  made  appears  only  by  a  min- 
ute of  the  meeting  of  the  directors  of  the 
company  on  May  9,  1906,  at  which  the  presi- 
dent of  the  company,  James  H.  Held,  report- 
ed that  there  was  something  wrong  In  the 
form  of  proof  In  the  mortgage  given  to  the 
company  by  Kenyon  on  November  8,  1905, 
which  prevented  its  being  recorded.  The 
minute  further .  shows  that  the  attorney  of 
the  company  was  authorized  to  correct  the 
mortgage  and  make  the  necessary  additions, 
and  that,  having  done  so,  the  mortgage  was 
presented  to  the  board,  who  authorized  the 
president  (Reld)  and  the  secretary  (Tlngley, 
the  complainant)  to  execute  the  mortgage  smd 
deliver  it  to  Kenyon.  This  correction,  made 
and  thus  arrthorlzed,  was  not  in  fact  the  cor- 
rection of  the  mere  proof  of  the  mortgage, 
but  was  the  actual  execution  of  a  new  mort- 
gage, and,  as  appears  by  Tlngley's  evidence, 
part  of  the  first  mortgage  was  used,  and  the 
balance  of  the  mortgage  rewritten,  and  the 
mortgage  executed  as  a  new  paper.  And  on 
the  proof  it  is  this  new  mortgage,  delivered 
to  Kenyon,  and  recorded,  actually  executed, 
and  afterwards  assigned  to  Tingley,  which  is 
sought  to  be  enforced.  The  case  made  by  the 
bill  was  one  to  declare  effective,  against  the 
purchaser  and  those  claiming  under  It  a 
mortgage  executed  subsequent  to  the  trans- 
fer of  chattels,  but  pursuant  to  an  agree- 
ment made  before  the  transfer  and  of  which 
the  purchaser  had  notice.  The  case  on  the 
proofs  shows  that  a  mortgrage  was  actually 
executed  and  delivered  at  the  time  agreed 
on  and  before  the  sale,  passing  the  legal  as 
well  as  equitable  title  to  the  goods,  and  that 
this  mortgage^  subsequent  to  the  sale  and 
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apparently  for  no  defect  in  the  pa^er  itself 
or  in  its  execution,  but  only  in  its  proofs  for 
record,  was  destroyed,  and  a  new  mortgage 
executed  and  accepted  by  tlie  mortgagee,  ap- 
parently without  objection.  And  this  de- 
struction of  the  old  mortgage  and  execution 
of  the  new  mortgage  in  its  place  was  not 
only  made  without  the  Inducement,  or  even 
knowledge,  of  the  purchaser,  but  with  the 
Icnowledge  of  the  complainant,  who,  as  sec- 
retary of  the  company,  was  present  and  par- 
ticipated. On  the  proofs,  therefore,  a  mort- 
gage to  secure  the  $3,500  was  actually  execut- 
ed and  delivered  to  Eenyon,  according  to  the 
agreement,  duly  passing  in  form  the  legal  as 
well  as  equitable  title  to  the-  goods,  and  this 
mortgage  after  the  transfer  to  the  Arizona 
company  and  its  mortgage  to  Purcell  was  de- 
stroyed without  any  participation  or  knowl- 
edge on  their  part 

It  is  clear,  I  think,  that  the  substantial 
case  made  by  the  bill,  the  enforcement 
against  a  purchaser  with  notlc*  of  an  equi- 
table agreement  existing  at  the  time  of  the 
sale,  not  only  has  not  been  made  out,  but 
has  been  disproved,  by  showing  that  the 
agreement  sought  to  be  enforced  was  actual- 
ly carried  out,  and  that  at  the  time  of  the 
sale  Kenyon  had  In  his  possession  the  mort- 
gage, giving  expressly  the  lien  tn  the  chat- 
tels, which  the  complainant  seeks  to  declare 
to  be  subject  to  an  implied  equitable  lien  by 
virtue  of  the  agreement.  The  maxim,  "Ex- 
pressam  faclt  cessare  taciturn,"  applies  to 
this  agreement  for  lien  to  secure  a  loan,  and 
the  substantial  equitable  question  on  the 
proofs  Is  whether,  as  against  the  purchaser 
and  its  mortgagee,  the  new  mortgage  by  the 
International  Company  after  the  sale,  being 
the  only  mortgage  now  relied  on  by  complain- 
ant, can  be  established  as  a  prior  lien.  The 
acceptance  of  the  new  security  In  place  of 
the  original  one  by  Kenyon  was  voluntary  on 
bis  part,  and  confirmed  by  his  assignee, 
Tingley,  who  took  part  in  the  substitution; 
and,  as  it  was  not  In  any  manner  attribu- 
table to  the  defendants,  there  would  seem  to 
be  no  equitable  t)a8is  for  re-establishing  the 
mortgage  of  November,  1905.  Reid,  the  presi- 
dent of  the  International  Company,  who  exe- 
cuted the  new  mortgage,  had  previously  exe- 
cuted the  bill  of  sale  on  behalf  of  this  com- 
pany to  the  Arizona  company,  and  knew  of 
its  claim  to  the  property  Included  in  the  new 
mortgage.  It  appears  by  Tlngley's  evidence 
that  the  destruction  of  the  old  mortgage  and 
tbe  execution  of  the  new  one  was  made  with 
tbe  advice  of  counsel,  but  whether  with  or 
without  considering  Its  effect  does  not  ap- 
pear. No  claim  of  mistake  Is  made,  either 
in  tbe  bUl  or  at  the  hearing,  and  as  any  mis- 
take either  of  law  or  fact  which  occurred 
was  due  to  the  negligence  of  the  parties 
themselves,  and  In  no  sens^  attributable  to 
defendants,  tbe  right  to  relief  against  it,  by 
re-establishing  the  destroyed  mortgage,  ad- 
mits of  question.  Certainly  it  cannot  be  re- 
established, except  upon  proof  that  the  trans- 


fer to  tbe  Arizona  company  and  its  mortgage 
to  Purcell  were  either  .voluntary  or  taken 
with  notice  of  tbe  existence  of  the  first  mort- 
gage. 2  Pom.  Eq.  Juris.  JJ  776,  871.  Nor 
could  the  mortgage  of  November  8,  1905,  if 
it  had  not  been  destroyed,  have  I>een  declar- 
ed a  prior  lien,  in  the  al>sence  of  similar 
proof  of  notice  of  such  equitable  lien.  This 
notice  the  complainant  has  failed  to  make 
out  upon  tbe  proofs.  The  transfer  was  made 
upon  a  consideration  agreed  on,  which  has 
been  fully  paid  and  performed  by  the  pur- 
chaser, and  it  is  now  impossible  to  restore 
the  status  existing  at  the  time  of  the  pur- 
chase ;  and  the  purchase  was  made,  as  I  also 
find  upon  the  proofs,  without  notice  of  the 
alleged  lien.  The  mortgagee,  Purcell,  and  the 
note  holders  for  whom  he  Is  trustee,  are  also 
bona  fide  purchasers  for  full  value  without 
notice,  and  so  far  as  complainant's  claim  as 
assignee  imder  tbe  second  mortgage  to  Kenyon 
is  concerned  tliere  is  no  equity  either  to  de- 
clare it  a  lien  or  to  give  complainant  any  equi- 
table standing  under  tbe  original  mortgage 
of  November,  1905,  Before  taking  the  mort- 
gage from  the  Arizona  company,  searches  of 
the  records  were  made  for  chattel  mortgages, 
and  none  being  found,  and  tlie  money  being 
subsequently  advanced  under  this  mortgage 
to  pay  debts  of  the  International  Company 
assumed  by  the  purchaser  on  the  transfer, 
the  notice  of  tbe  alleged  Hen  should  be  clear- 
ly proved.  Such  notice,  as  against  Berg- 
strom,  the  bolder  of  $1,500  of  the  notes,  is 
sought  to  be  established  by  the  evidence  of 
Tingley  himself,  and  to  some  extent  by  Reid, 
the  president  of  the  company.  Their  testi- 
mony on  this  subject  Is  not  only  outweighed 
by  the  evidence  in  contradiction,  but,  under 
the  circumstances  disclosed  in  tbe  case, 
should  be  considered  with  extreme  caution 
on  this  point  of  notice.  As  against  the  five 
other  defendants,  parties  as  holders  of  the 
notes  secured  by  the  mortgage,  there  is  no 
evidence  whatever  of  notice  of  any  lien  at 
the  time  of  their  respective  advances  of  mon- 
ey for  the  notes. 

I  will  advise  decree  that  complainant  has 
failed  to  establish  a  right  to  any  of  the 
funds  In  court 

The  second  question  arises  on  the  claim  of 
defendant  Crosselmire  for  rent  claimed  to  be 
due  from  the  Dynelectron  Company  to  No- 
vember, 1906,  besides  the  expenses  of  dis- 
tress warrants  issued  for  the  collection  of 
the  same.  It  was  objected  that  the  rent  was 
not  payable  by  the  company  after  July  1, 
1906.  But  on  full  examination  of  the  circum- 
stances connected  with  tbe  retention  of  the 
property  in  the  rented  premises  during  litiga- 
tion against  the  company  in  the  Tansey  liti- 
gation, to  which  tbe  Arizona  company  was  a 
party,  and  the  orders  of  tbe  court  made  re- 
specting the  custody  and  removal  of  the  prop-  ■ 
erty,  I  conclude  that  rental  is  fairly  charge- 
able up  to  tbe  time  of  the  sale  of  the  prop- 
erty under  the  order  of  the  court  and  tliat 
so  far  as  relates  to  the  amount  claimed,  must 
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be  allqwed.  As  to  the  rent,  howeyer,  becom- 
ing due  after  the  mortgage  given  by  ttae 
Dynelectron  Company,  the  question  of  its 
priority  over  that  mortgage  depends  on  the 
validity  of  the  afBdavit  to  the  mortgage, 
which  is  attaclced  as  not  complying  with  the 
statpte. 

The  chattel  mortgage,  dated  April  19,  1906, 
is  given  by  the  Dynelectron  Company  of  Ari- 
zona to  "Theodore  M.  Purcell,"  not  describ- 
ing him,  however,  as  trustee,  and  conveys 
the  absolute  title  to  the  chattels  in  question, 
with  general  warranty  of  title,  and  with  the 
following  statement:  "This  conveyance  Is 
made  on  condition,  however,  that  the  said 
Dynelectron  Company  Is  Indebted  in  the  sum 
of  five  thousand  dollars  ($5,000)  represented 
by  ten  notes  of  five  hundred  dollars  ($500) 
each,  bearing  even  date  herewith  and  pay- 
able on  or  before  six  months  from  date  here- 
of, and  bearing  Interest  at  the  rate  of  six  (6) 
per  cent  per  annum ;  said  notes  being  num- 
bered from  one  to  ten,  respectively.  Now,  If 
the  said  Dynelectron  Company  shall  well  and 
truly  pay  or  cause  to  be  paid  said  notes,  prin- 
cipal and  Interest,  then  these  presents  shall 
be  void,"  etc.  The  affidavit  attached  to  the 
mortgage  Is  as  follows :  "State  of  New  York, 
County  of  New  Xork — ss.  Theodore  M.  Pur- 
cell, being  duly  sworn,  says  he  is  the  trustee 
and  beneficiary  in  the  foregoing  mortgage; 
that  the  consideration  for  said  mortgage  is 
the  sum  of  five  thousand  ($5,000)  dollars  paid 
to  the  said  Dynelectron  Company.  [Signed] 
Theodore  M.  Purcell."    Sworn  to,  etc. 

The  mortgage  was  in  fact  intended  to  be 
given  to  Purcell  as  trustee  for  the  holders 
of  the  notes  referred  to  in  the  mortgage,  and 
it  was  intended  that  the  notes  should  be  giv- 
en to  persons  advancing  money  on  them.  The 
ten  notes  of  $500  each  were  payable  "to  the 
order  of  Theodore  M.  Purcell  or  bearer,"  and 
were  declared  to  be  secured  by  the  chattel 
mortgage.  The  firm  of  Bergstrom  &  Co.,  one 
of  whose  members  was  president  of  the  com- 
pany, bad  agreed  to  advance  $5,000  to  the 
company  on  the  security  of  this  mortgage, 
reimbursing  themselves  from  the  moneys  re- 
ceived on  placing  the  notes;  and  $2,000  was 
advanced  by  Bergstrom  &  Co.  to  the  company 
the  day  after  the  mortgage  was  authorized 
(April  17,  1904),  and  the  day  before  its  exe- 
cution, about  ^,000  more  within  five  days  of 
the  execution,  $550  within  a  month,  and  the 
residue  within  two  months.  The  persons, 
other  than  Mr.  Bergstrom  himself,  who  re- 
ceived notes,  paid  Bergstrom  &  Co.  and  re- 
ceived the  notes  from  them  for  their  money 
advanced  to  purchase'them  after  the  record- 
ing of  the  mortgage.  Mr.  Bergstrom  him- 
self received  three  notes  on  the  execution  of 
the  mortgage.  On  this  state  of  facts  relating 
to  the  consideration  of  the  mortgage  and  the 
actual  advance  of  money  thereon,  it  would 
seem  to  be  beyond  question  that  the  state- 
ment of  Purcell  in  the  affidavit  "that  the 
consideration  for  said  mortgage  is  the  sum  of 
five  thousand  dollars  paid  to  the  said  Dyne- 


lectron Company"  was  not  a  true  statement 
of  the  status  and  consideration  of  the  mort- 
gage at  the  time  of  recording  It,  which  is  the 
time  when  it  must  be  true.  In  the  absence 
of  any  statement  by  Purcell  in  the  mortgage 
that  he  was  trustee,  and  in  the  absence  of 
any  statement^  either  In  the  mortgage  or  the 
affidavit,  as  to  how  or  for  whom  he  was  trus- 
tee, the  affidavit  that  the  consideration  of 
the  mortgage  was  for  $5,000  paid  to  the 
company  could  only  be  taken  to  mean  paid 
by  Pnrcell  himself,  either  personally  or  as 
trustee;  and  manifestly  this  was  not  a  cor- 
rect statement  of  the  facts  relating  to  the 
mortgage.  The  mortgage  was  undoubtedly 
an  honest  mortgage,  and,  as  between  the 
company  and  the  holders  of  the  notes  secur- 
ed by  it,  the  mortgage  is  valid;  but  as 
against  the  landlord,  a  creditor  of  the  com- 
pany, for  the  failure  of  the  affidavit  to  state 
truly  the  substantial  facts  relating  to  the 
consideration  as  they  existed  at  the  time  of 
recording  It  the  mortgage  must  i>e  declared 
Invalid. 

The  company  Itself,  which  appears  and  de- 
feuds  this  suit,  sets  up  no  defense  to  the 
mortgage,  and  after  the  payment  to  ttae  de- 
fendant Crosselmire  of  the  amount  due  him 
for  rent  the  balance  of  the  money  in  court 
should  be  paid  to  the  holders  of  the  notes; 
the  payments  being  pro  rata.  If  not  sufficient 
to  pay  In  full. 

(74  N.  J.  B.  IM) 
CAFFRET  V.  CAFTRET. 
(Court  of  Errors  and  Appeals  of  New  Jersey 
Sept.  28,  1908.) 

DivoECE— Desertion— Evidence. 

On  the  facts  of  this  case,  as  recited  in  the 
opinion,  the  petitioner  is  entitled  to  a  final  de- 
cree of  divorce  on  the  ground  of  willful,  con- 
tinued, and  obstinate  desertion. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Die- 
vol.  17.  Divorce.  §§  446,  447.] 

(Syllabus  by  the  Court.) 

Appeal  from  Chancery  Court 

Action  by  Alice  C.  CafTrey  against  Lewis 
W.  Caffrey.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed. 

Carrow  &  Kraft,  for  appellant 

TRENCHARD,  J.  This  is  an  appeal  from 
a  decree  of  the  Court  of  Chancery  dismissing 
the  appellant's  petition  for  divorce. 

The  iparties  resided  In  Camden  and  were 
married  in  that  city  January  8|  1902.  On 
the  night  of  the  marriage,  shortly  after  the 
ceremony,  and  at  the  home  of  the  wife's  par- 
ents, the  defendant  told  the  petitioner,  in  tbe 
presence  of  her  mother,  that  "he  was  not  fit 
to  be  a  married  man  and  was  going  to'  bis 
home,"  and  also  that  he  was  being  attended 

by   Dr.   L and   "would   be  better  after 

awhile."  The  defendant  then  went  to  his 
home,  and  the  petitioner  remained  with  her 
parents.  The  defendant  called  upon  the  pe- 
titioner two  or  three  nights  following  their 
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marriage,  and  then  remained  away  about 
three  weeks,  when  he  called  and  said  he 
-would  "tttke  her  to  housekeeping  In  June." 
On  this  last-mentioned  visit  he  told  bis  wife 
that  "he  bad  been  to  Mr.  Hilton,  the  minister 
-who  married  us,  and  asked  him  to  tear  up 
our  marriage  certificate,"  and,  when  she  ask- 
ed  bim   "what  he  did  that  for,"   be  said 

'•that  be  was  afraid  of  Miss  F M ." 

lie  never,  after  the  night  of  the  marriage, 
referred  to  his  physical  condition,  nor  gave 
that  as  an  excuse  for  not  living  with  his  wife. 
He  never  visited  the  petitioner  again,  and 
never  contributed  to  her  support,  although 
be  resided  In  the  same  neighborhood. 

In  February,  1902,  after  frequently  asking 
her  husband  to  provide  a  borne  for  her  and 
to  support  her,  the  wife  brought  a  suit  for 
alimony.  The  parties  next  met,  as  a  conse- 
quence of  that  suit,  at  the  oflSce  of  the  so- 
licitors of  the  petitioner.  At  this  interview 
the  busband  promised  to  go  housekeeping  with 
bis  wife  In  June,  1902,  whereupon  the  suit 
for  alimony  was  abandoned.  In  June,  1902, 
the  wife,  having  heard  nothing  from  her 
husband,  went  with  her  mother  to  bis  place 
of  business  In  Camden  to  remind  blm  of  his 
promise.  She  asked  him  to  carry  oat  his 
promise  to  take  her  to  housekeeping,  and  he 
replied  tbat.be  could  not  thai,  but  would 
later  on.  Whereupon  the  wife  said  to  him: 
"Ton  will  go  back  on  yoiir  word."  And  he 
replied:  "No;  I  won't  I  will  go  right  down 
to  Squire  Schmltz's  with  you."  Thereupon 
be  took  bis  wife  to  Squire  Schmltz's  otBce, 
where  be  signed  a  paper  writing  as  follows: 
"This  agreement  made  this  tenth  day  of 
June,  A.  D.  1902,  between  Lewis  Caffrey  and 
his  wife  Alice  Caflrey  both  of  the  City  and 
County  of  Camden  and  State  of  New  Jersey, 
I  Lewis  Caffrey  give  to  my  wife  Alice  Caf- 
frey the  Privilege  to  go  and  come  whenever 
she  likes  in  male  and  female  company  at 
Day  or  night  As  I  have  not  the  time  to  go 
with  her,  and  she  has  the  right  to  live  with 
her  parents  until  I  am  ready  to  go  to  house- 
keeping or  go  with  my  wife  parents  to  live 
and  when  I  go  to  live  with  her  parents  I 
hereby  tigree  to  pay  one  half  of  the  expenses 
of  the  keeping  of  the  bouse.  That  is  in  a  few 
months  time  it  Is  my  Intention  to  live  with 
her  as  I  cannot  at  present. 

"I  Alice  Caffrey  agrees  to  extend  the  time 
-  from  a  few  months  to' the  month  November 
1902  but  it  Is  agreed  that  she  will  not  go  and 
live  with  bis  mother. 

"Lewis   W.   Caffrey. 
"Signed,  sealed  and  delivered  in  the  pres- 
ence of  Philip  Schmltz." 

Within  two  weeks  after  making  this  so- 
called  agreement,  the  husband,  without  the 
knowledge  or  consent  of  his  wife,  went  "out 
West,"  where  he  remained  about  one  year, 
during  which  time  be  bad  no  communica- 
tion with  his  wife  and  furnished  her  no  sup- 
port In  the  summer  of  1903  the  husband 
returned  to  the  neighborhood  of  Camden, 
where  his  wife  and  her  father  and  her  moth- 


er saw  him  on  the  streets  of  Phllade^hia 
and  Camden  two  or  three  times,  in  company 
with  Miss  F M ,  and  on  such  occa- 
sions the  defendant  avoided  them  by  crossing 
the  street  or  going  up  a  side  street  On  one 
occasion  his  wife,  in  the  presence  of  her 
mother,  went  up  to  him  and  tried  to  engage 
bim  in  conversation,  when  he  said,  "I  don't 
know  you."  On  April  6,  1906,  the  wife  filed 
the  petition  for  divorce  In  this  cause  on  the 
ground  of  desertion.  The  matter  was  refer- 
red to  a  special  master,  who  advised  a  decree 
dissolving  the  marriage  between  the  parties. 
The  learned  Chancellw,  without  filing  an 
opinion,  by  decree  dated  December  31,  1907, 
dismissed  the  petition,  and  from  such  decree 
the  petitioner  appeals  to  this  court 

That  the  husband  has  never  lived  with  bis 
wife,  and  has  never  supported  her,  although 
often  requested  so  to  do,  clearly  appears 
from  the  depositions;  and  this,  too,  without 
any  fault  upon  the  part  of  the  wife.  Such 
voluntary  separation  of  the  husband  from  the 
wife,  for  the  prescribed  time,  without  the 
latter's  consent,  without  Justification,  and 
with  the  Intention  of  not  returning,  Is  deser- 
tion upon  the  part  of  the  husband.  Sergent 
V.  Sergent,  33  N.  J.  Eq.  204. 

As  bearing  upon  the  consent  of  the  wife, 
and  the  intention  of  the  husband,  the  so-call- 
ed agreement  of  June  10,  1902,  requires  con- 
sideration. Without  reference  to  the  fact 
that  It  was  not  signed  by  the  wife,  or  Its 
other  informalities.  It  Is  certain  that  the 
agreement  did  not  give  to  either  spouse,  as 
against  the  other,  the  right  to  continue  the 
separation.  Miller  v.  Miller,  1  N.  J.  Eq.  381; 
Aspinwall  v.  Asplnwall,  49  N.  J.  Eq.  302,  24 
Atl.  926.  Consequently  the  only  question  Is 
whether  It  indicates  or  gives  rise  to  a  change 
in  the  mental  attitude  of  either  party,  show- 
ing consent  to  separation,  instead  of  protest, 
on  the  part  of  the  wife,  and  obstinate  per- 
sistence on  the  part  of  the  husband. 

The  answer  to  this  question  depends,  not 
alone  upon  the  language  of  the  paper  writ- 
ing, but  upon  a  consideration  of  all  the  cir- 
cumstances of  the  case  as  disclosed  by  the 
evidence.  From  these  we  incline  to  think 
that  In  extending  the  time  for  going  to  house- 
keeping from  June  10,  1902,  imtil  the  next 
following  November,  the  wife  was  but  yield- 
ing to  the  necessities  of  the  case,  still  rec- 
ognizing, as  the  law  recognized,  the  continu- 
ance of  marital  obligations,  both  for  herself 
and  her  husband.  We  think  It  equally  clear 
that  the  husband  was  fully  aware  of  this 
state  of  mind  of  bis  wife,  and  remained  sepa- 
rated from  her,  not  .because  he  believed  she 
assented  to  such  separation,  but  because  bis 
i-esolutlon  never  to  cohabit  with  bis  wife 
was  unaltered.  Such  a  state  of  facts  con- 
stitutes wiUfnl,  continued,  and  obstinate  de- 
sertion. Power  V.  Power,  66  N.  J.  Eq.  320, 
58  Atl.  192,  105  Am.  St  Rep.  653;  1  Blsh. 
Mar.  &  Div.  (6th  Ed.)  §  805b. 

This  conclusion  as  to  the  state  of  mind  of 
the  parties  we  incline  to  think  Is  compelled 
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by  the  nndisputed  facts.  The  husband  ap- 
pears to  have  been  Infatnated '  with  another 
woman,  and  Immediately  after  the  marriage 
ceremony  was  iperformed  showed  his  deter- 
mination, always  adhered  to,  not  to  cohabit 
with  hia  wife.  He  was  the  owner  of  a  house 
in  Camden,  but  refused  to  go  to  housekeeping 
there  or  elsewhere,  or  to  In  any  manner  live 
with  or  support  his  wife.  When  she  began 
her  suit  for  support,  he  agreed  to  provide  a 
home  for  her,  in  order,  undoubtedly,  to  get 
rid  of  the  suit.  When  the  suit  was  dis- 
continued upon  such  promise,  he  utterly  fail- 
ed to  keep  his  agreement.  When  the  wife 
again  sought  to  make  him  fulfill  bis  promise, 
he  proposed,  as  we  think,  for  the  purpose 
of  quieting  her,  to  sign  the  paper  writing 
under  discussion.  That  his  conduct  was 
fraudulent  from  the  beginning  is  shown  by 
the  fact  that  within  two  weeks  after  this 
last  Interview  with  his  wife,  without  her 
knowledge  or  consent,  he  rented  his  house 
In  Camden  and  absconded,  remaining  In  the 
West  for  a  year,  and  never  thereafter  com- 
municated with  her  or  made  any  provision 
for  her  support. 

We  Incline  to  think  that  the  wife,  in  yield- 
ing, under  these  circumstances,  to  her  hus- 
band by  granting  the  extension  of  time  for 
going  to  housekeeping,  did  not  consent  to  a 
separation,  even  for  the  limited  time  named 
.In  the  writing  of  June  10, 1902 ;  but,  however 
that  may  be,  the  utmost  effect  that  can  be 
given  to  her  acquiescence  is  to  regard  it  as 
a  consent  to  separation  until  the  month  of 
November,  1902.  So  considered,  there  rested 
upon  the  husband  the  undoubted  duty  to  re- 
turn to  her  and  to  provide  a  home  for  her 
at  that  tima  In  that  duty  the  husband  fail- 
ed. He  had  fled,  and  his  whereaboxits  re- 
mained •  unknown  until  the  following  sum- 
mer. Such  conduct,  taken  in  connection  with 
Ms  failure  to  seek  bis  wife  upon  his  return  to 
Camden  in  the  summer  of  1903,  and  his 
studied  efforts  to  iivoid  her  and  her  parents, 
rendered  his  conduct  willful,  continued,  and 
obstinate  desertion  for  the  statutory  period 
prior  to  the  filing  of  the  petition. 

The  decree  of  the  court  below  should  be 
reversed,  with  costs,  and  the  record  forth- 
with remitted  to  ttie  Court  of  Chancery,  to 
the  end  that  a  final  decree  for  a  divorce  from 
the  bond  of  matrimony  may  be  made  In  that 
court 


PRDDENnAI/  INS.  CO  OP  AMERICA  t. 
MORRIS  et  al. 

(Court  of  Cbanceiy  of  New  Jersey.    Oct.  1, 
1908.) 

1.  IRSUBAKCB— Lite    Insubancb— Beneficia- 
ries—Husband  AND  Wife. 

A  man  obtained  a  life  policy,  imyable  to 
C,  described  as  his  wife,  if  she  survived  him ; 
otherwise,  to  bis  representatives.  At  the  time 
be  cohabited  with  C.  In  the  neighborhood  in 
which  thpy  resided  they  were  reputed  to  be  hus- 
band and  wife,  but  at  the  time  be  had  a  law- 


ful wife,  whom  he  bad  deserted.    BeU,  that  CL 
was  entitled  to  the  Insurance  money. 

2.  Evidence  —  Pasoi.  Evidence  —  VABrnra 
Terms  of  Written  Instkduents. 

Where  the  lawful  wife  and  a  woman  who 
had  cohabited  with  insured  both  claimed  the 
money  on  a  policy,  which  designated  the  woman 
as  beneficiary  and  which  described  her  as  w^e. 
parol  evidence  of  the  ci^umstances  in  which 
the  parties  lived  and  surrounding  them  wlien  the 
policy  was  issued  was  admissible. 

3.  Same. 

Parol  evidence  is  admissible  to  explain  a 
written  instrument  and  to  show  the  circum- 
stances under  which  it  was  executed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  2066-^4.] 

Bill  of  Interpleader  by  the  Prudential  In- 
surance Company  of  America  against  Carrie 
V.  Morris  and  Ellen  Elizabeth  Morris,  in- 
^vidually  and  as  administratrix  of  Hugh 
E.  Morris,  deceased.  Decree  in  favor  of 
Carrie  V.  Morris. 

Joseph  H.  Leconr,  for  Ellen  E.  Morris. 
Sylvester  J.  Smith  and  Robert  A.  Btots,  for 
Carrie  V.  Morris. 

HOWELL,  V.  C  On  AlMTil  19,  1878,  Hugh 
B.  Morris  married  Ellen  E.  Morris,  and  lived 
with  her  until  March  19,  1901,  when  he  ap- 
pears to  have  deserted  her  at  Poughkeepsie. 
N.  T.  In  May,  1904,  be  first  met  the  woman 
with  whom  he  afterwards  lived,  whose  name 
was  then  Carrie  V.  Rlttenhouse.  She  went 
to  live  with  him  in  1904,  and  tbey  lived  to- 
gether In  various  places  in  this  state  as  hus- 
band and  wife.  She  was  known  as  Mrs.  Mor- 
ris, and  they  were  reputed  to  be  husband  and 
wife  by  the  people  of  the  neighborhood  In 
which  they  resided.  While  they  were  so  liv- 
ing together,  and  on  September  7,  1907,  he 
made  application  to  the  Prudential  Insurance 
Company  for  a  policy  of  Insurance  on  his  life. 
After  examination  he  was  accepted,  and  the 
policy  was  Issued  to  him,  dated  September 
24,  1907,  for  $1,000.  On  October  14,  1907,  be 
died,  leaving  the  policy  of  Insurance  In  full 
force.  The  policy  by  its  terms  was  made  pay- 
able to  Carrie  V.  Morris,  beneficiary,  wife  of 
the  Insured,  If  the  beneficiary  survived  the 
insured ;  otherwise,  to  the  executors,  adminis- 
trators, or  assigns  of  the  insured.  After  the 
death  of  the  Insured,  Carrie  V.  Morris  filed 
proofs  of  death  with  the  company ;  and,  botii 
Ellen  E.  Morris  and  Carrie  V.  Morris  being 
claimants  for  the  fund,  ttie  Insurance  com- 
pany filed  a  bill  of  Itaterpleader  and  paid  the 
money  Into  court;  and  the  case  now  comes 
before  the  court  on  this  Interpleader  between 
the  two  womfen — ^the  one  claiming  to  be  the 
wife,  and  as  such  entitled  to  the  fund,  and 
the  other  claiming  the  fund  because  she  was 
named  In  the  policy  as  his  beneficiary. 

At  the  time  the  application  was  made  tor 
the  policy,  and  at  the  time  the  policy  was  is- 
sued, Morris  was  living  with  Carrie  V.  Mor- 
ris at  Netcong,  in  this  state,  lliey  were 
known  to  the  people  with  whom  they  boarded 
and  to  the  people  with  whom  they  were  ac- 
quainted as  husband  and  wife.    She  is  de- 


Digitized  by 


Google 


K.  J^ 


BOABD  OF  CHOSEN  FBEEHOLDEBS  t.  LEB. 


92S 


f<crlbed  In  the  application,  a  copy  of  which  la 
Indorsed  on  the  policy,  as  his  wife,  and  after 
tbe  policy  was  Issned  It  was  deliyered  to  Car- 
rie V.  Morris  by  him.  She  held  It  until  his 
death,  and  then  submitted  proofs  of  death  to 
tbe  company,  which  Issued  the  policy.  I  am 
of  opinion  that  the  woman  with  whom  the  in* 
sured  was  living  at  the  time  the  policy  was 
taken  out,  and  who  was  then  known  as  Car- 
rie V.  Morris,  Is  entitled  to  the  money.  She 
was  named  specifically  aa  the  beneficiary. 
She  was  living  with  him  as  his  wife,  and  was 
known  among  the  people  with  whom  they 
lived  as  such.  The  case  is  a  parallel  to  the 
case  of  Overbeck  r.  Overbeck,  155  Pa.  5,  26 
Atl.  648.  In  this  case,  as  in  that,  It  is  certain 
that  the  Insured  did  not  Intend  that  the  pro- 
ceeds of  the  policy  should  go  to  .his  lawful 
wife.  On  the  contrary,  he  designated  the 
woman  with  whom  he  was  living  as  the  bene- 
ficiary, and  the  money  must  be  awarded  to 
her. 

Objection  was  made  on  behalf  of  the  lawful 
wife  against  the  Introduction  of  any  parol 
testimony  tending  to  show  the  circumstances 
In  which  the  parties  lived  and  by  which  they 
.were  surrounded  at  the  time  of  the  Issuing 
of  the  policy.  Parol  evidence  is  always  ad- 
missible, not  to  contradict,  but  to  explain,  ft 
written  instmment;  and  it  1$  always  admis- 
sible for  the  purpose  of  showing  the  circum- 
stances under  which  the  Instrument  was  ex- 
ecuted or  given  life.  It  was  only  to  that  ex- 
tent that  evidence  was  admitted  In  this  case. 
The  decree  will  be  in  favor  of  Carrie  V. 
Morris.  Under  the  circumstances,  I  do  not 
think  it  proper  tO'  award  costs  against  either 
party. 


m  N.  J.  li.  S27) 

BOARD  OF  CHOSEN  FREEHOLDERS  OF 

ATLANTIC   COUNTY  et  al.  v.  LEB. 
(Supreme  Court  of  New  Jersfjr.    Sept.  5,  1008.) 

1.  OrFioEBa— "Tbbm  or  OrricB." 

The  words  "term  of  office"  may  Indicate  the 
statutory  period  for  which  an  officer  Is  elect- 
ed; but  the  words  may  also  mean  a  period 
shorter  than  that  for  which  the  particular  of- 
ficer was  elected,  as  his  "term  of  office"  ma; 
be  terminated  before  the  expiration  of  the  stat- 
utorv  period  by  impeachment,  resignation,  or 
death. 

[Ed.  Note.— For  other  deflnitiona,  gee  Words 
and  Phrases,  vol  8,  pp.  6920-6921.] 

2.  Clekkb  or  Coubts—Salabt— Fees— Stat- 
utes—Application— "Term  or  OFricE." 

P.  L.  1906,  p.  70;  placing  all  county  clerks 
on  a  salary,  and  requiring  payment  of  all  fees, 
costs,  and  pergoisites,  etc.,  inte  i  •  county  trea»- 
uiT,  dei^lares  (section  6  [page  TiiJ)  that  it  shall 
take  effect,  so  far  as  respects  such  offices,  at 
the  expiration  of  the  terms  of  ,the  present  of- 
ficers; and  Const,  art  7,  i  2,  par.  6,  provides 
that  coonty  clerks  shall  be  elected  and  bold 
office  for  five  years.  Held,  that  the  "term  of 
office,"  in  section  5,  was  restricted  to  the  term 
daring  which  the  then  present  clerk  was  en- 
titled to  receive  compensation,  so  that,  respond- 
ent's predecessor  having  died  in  office  after  the 
act  took  effect,  but  before  the  expiration  of  his 
term,  respondent,  on  being  appointed  to  fill  the 
vacancy,  began  a  new  term,  and  was  therefore 
entitled  to  a  salary  on]/. 


Mandamus,  on  relation  of  the  board  of 
dioeen  freeholders  of  Atlantic  county  and 
another,  against  Edward  S.  Lee.  On  demu> 
rer  to  alternative  writ  Overruled,  with  judg- 
ment for  relators. 

Argued  June  term,  1906,  before  HEED, 
BERGEN,  and  VOORHEES,  JJ. 

Enoch  A.  Hlgbee  and  H.  R.  Coulomb,  for 
relators.    Bourgeois  &  Sooy,  for  respondent. 

BEKD,  3.  This  Is  B  demurrer  to  an  al>. 
tematlve  writ  of  mandamna  The  writ  com- 
mands Edward  S.  Lee,  the  present  clerk  of 
Atlantic  connty,  to  collect  for  the  scde  use 
of  the  board  of  cbosen  freeholders  of  At- 
lantic county,  as  pnblic  moneys  belonging  to 
the  said  board,  all  flees,  costs,  perquisites, 
etc.,  which  the  said  Lee  may  receive  for  any 
official  act  or  aervloe  rendered  by  blm  as 
aald  connty  clerk. 

The  command  of  the  writ  is  based  upon 
the  assiuiptlon  that  the  official  conduct  of  Mr. 
Lee  toward  the  relators  is  controlled  by  the 
provisions  of  the  act  of  1906  (P.  L,  p.  76), 
the  purpose  of  which  act  is  to  put  all  connty 
clerks  upon  a  salary,  and  to  Impose  a  duty 
upon  such  officers  to  keep  an  account  of  all 
fees  and  perquisites  received  by  them,  to 
make  a  statement  thereof  monthly  to  the 
county  collector,  and  to  pay  over  the  same  to 
that  officer  by  monthly  payments.  The  de- 
murrer challenges  the  right  of  the  collector 
to  receive  such  money,  upon  the  ground  that 
the  act  of  1806  is  not  yet  <q;>ecative  so  far  as 
respects  the  official  conduct  ot  Mr.  Lee.  This 
position  of  the  demurrant  Is  grounded  upon 
the  language  of.  section  6  of  the  act  of  190& 
The  clause  of  section  5  invoked  by  the  de. 
murrant  is  as  follows:  'fThis  act  shall  take 
etTect  so  far  as  re8i)ects  said  officers  at  the 
expiration  of  the  terms  of  office  ot  the  pres- 
ent surrogates^  registers  of  deeds  and  moru 
gages,  county  clerks  and  sheriffs  respective* 
ly."  The  question  propounded  by  this  in- 
sistence is  whether  the  term  of  office  of  the 
clerk  of  Atlantic  county  in  office  on  March 
30,  1906— the  date  of  the  approval  at  the 
statute— has  expired. 

The  facts  aro  these:  Lewis  P.  Scott  was 
elected  to  the  office  of  connty  clerk  of  Atlantic 
cotmty  at  the  general  election  held  In  No- 
vember, 1905.  He  died  In  November,  19UT.. 
Edward  S.  Lee.  the  present  Incumbent,  was 
appointed  by  Gov.  Stokes  on  December  G, 
1907,  to  fill  the  vacancy  caused  by  the  death 
of  Mr.  Scott  Mr.  Lee  claims  that  notwith- 
standing the  death  of  Mr.  Scott  his  term  of 
office  did  not  expire  until  December,  1910. 
This  claim  Is  based  upon  the  language  of 
article  7,  S  2,  par.  6,  «f  our  Constitution, 
the  language  of  which  is:  "The  clerks  and 
surrogates  of  counties  shall  be  elected  by  the 
people  of  their  respective  counties,  at  the 
annual  election  for  members  of  the  General 
Assembly,  and  shall  hold  their  offices  for 
five  years."  Inasmuch  as  Mr.  Scott  was 
elected,  and  by  the  Constitatlon  was  to  bold 
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his  office,  for  fire  years,  It  Is  argued  that 
the  words  "expiratton  of  term  of  office" 
meant  the  expiration  of  the  five  years  follow- 
ing Scott's  election. 

The  words  "term  of  office"  may  In  a  sense 
be  used  to  Indicate  the  statutory  period  for 
which  an  officer  Is  elected.  We  speak  of 
the  term  of  office  of  the  President  of  the 
United  States  and  the  term  of  office  of  the 
Governor  of  the  state,  meaning  that  the 
,  first  was  four  years  and  the  latter  three 
years;  but  the  words  "term  of  office"  may 
also  mean  a  period  much  shorter  than  that 
for  which  the  particular  officer  was  elected. 
His  term  of  office  may  be  terminated  before 
the  expiration  of  the  statutory  period  for 
which  he  was  elected  by  impeachment,  or 
resignation,  or  death  of  the  particular  officer. 
The  happening  of  these  contingencies  is  an 
Implied  limitation  upon  the  right  of  the 
elected  officer  to  continue  in  office  for  the 
period  for  which  he  would  otherwise  be 
entitled  to  hold.  When  such  a  contingency 
oociurs,  the  officer's  term  expires,  there  is 
a  vacancy,  and  upon  the  appointment  or 
electlcm  to  flii  the  vacant  office  the  term  of 
another  officer  begins.  To  assert  that  a 
term  of  office  of  an  Impeached  or  deceased 
officer  continues  Is  to  assert  that  there  may 
be  two  terms  of  office  running  together,  al- 
though the  office  can  be  filled  but  by  a  single 
person.  The  purpose  of  the  fifth  section  of 
the  act  of  1906  is  manifest  It  was  to  pre- 
serve to  those  officers  who  were  then  in  office 
those  perquisites  which,  when  they  accepted 
the  office,  they  had  a  right  to  expect  would 
remain  as  compensation  for  their  official 
services  for  the  period  for  which  they  were 
elected  or  appointed.  The  force  of  the  sec- 
tion was  to  limit  the  operation  of  the  act  to 
those  officers  who  should  thereafter  acc^t 
an  election  or  appointment,  with  the  knowl- 
edge of  the  change  in  the  method  of  official 
compensation. 

The  construction  of  the  act  Insisted  upon 
by  the  demurrant  would  be  to  preserve  the 
right  to  all  the  perquisites  to  any  <^cer, 
whether  in  office  at  the  date  of  the  approval 
of  the  act,  or  whether  since  elected  or  ap- 
pointed during  the  five  years  for  which  Mr. 
Scott  was  elected.  Had  the  proviso  pro- 
vided that  the  act  should  take  effect  at  the 
expiration  of  the  term  for  which  the  then 
present  clerk  was  elected,  there  might  be  a 
question  as  to  the  meaning  of  the  proviso; 
but.  In  view  of  the  purpose  of  the  legislation, 
there  seems  to  be  no  question  that  the  words 
"term  of  office"  meant  the  term  during  which 
the  then  present  clerk  was  entitled  to  receive 
compensation  for  his  services.  When  Mr. 
Scott  died.  It  terminated  his  official  life,  and 
the  period  of  his  official  life  was  his  term 
ot:  office.  When  Mr.  Lee  was  appointed,  he 
began  a  new  term — ^not  as  a  legatee  of  Mr. 
Scott,  but  by  a  distinct  appointment  to  a  va- 
cant office. 

There  should  be  a  Judgment  for  the  rela- 
tors. 


CITI  OP  HOBOKEN  v.  HOBOKBN  &  M.  B. 
CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.     Ang.  30, 
1907.) 

1.  Injunction— Stkeets— Remedy    Impeopee. 

Equity  will  not  enjoin  railroad  companies 
from  excavating  under  land  claimed  by  com- 
plainant city  to  constitute  i>arts  of  streets, 
where  it  appears  that  as  to  one  of  the  tracts  tlie 
work  is  finished,  that  ejectment  involving  it  is 
pending,  and  that  the  city  was  restrained  from 
interfering  with  the  work,  and  as  to  the  other 
tract  the  travel  is  not  seriously  obstmcted,  the 
worli  is  partly  completed,  and  to  stop  it  would 
endanger  the  whole  place;  the  improvement 
constituting  a  great  public  work,  sanctioned  by 
two  states. 

2.  Courts— Equity— JuBisDioTiON. 

The  Sni>reme  Court  having  taken  jurisdic- 
tion of  certain  subject-matter  m  ejectment,  t])e 
Court  of  Chancery  cannot  seize  jurisdiction,  or 
attempt  to  deprive  the  Supreme  Court  of  it,  or 
interfere  in  any  way  with  the  ordinary  process 
of  common-law  courts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  i  1230.] 

Bill  by  the  city  ot  Hoboken  against  the  Ho- 
bokeu  &  Manhattan  Railroad  Company  and 
another  for  an  injunction.  Order  discharg- 
ing order  to  show  cause  advised. 

James  F.  Mintum,  for  the  motion.  Charles 
li.  Corbln,  opposed. 

HOWELL,  v.  O.  The  bill  In  this  case  is 
filed  by  the  city  of  Hoboken  against  the  Ho- 
boken &  Manhattan  Railroad  Company,  here- 
after called  the  "tunnel  company,"  and  the 
Jersey  City,  Hoboken  &  Paterson  Street  Rail- 
road Company,  to  restrain  them  from  inta- 
fering  with  what  it  claims  to  be  two  public 
streets,  Ferry  street  and  Hudson  Place.  The 
tunnel  company  lias  made  an  excavation  for 
its  terminal  which  Is  north  of  and  adjacent 
to  the  Lackawanna  Railroad  Station  in  Ho- 
boken, several  hundred  feet  long  and  six 
railroad  tracks  in  width,  diagonally  to  the 
general  plan  of  the  acknowledged  public 
streets  of  Hoboken  at. that  point  At  the 
westerly  end  the  tunnel,  or  Its  approaches, 
run  under  the  surface  of  a  triangular  piece  of 
land  which  Is  claimed  by  the  city  to  be  a  por- 
tion of  Ferry  street.  At  the  easterly  end  the 
terminal  station  is  being  constructed  under 
the  surface  ot  another  triangular  piece  of 
land  lying  under  Hudson  Place,  which  Is  also 
claimed  to  be  a  public  highway. 

The  bill  sets  out  at  considerable  lemrth  and 
with  much  minuteness  Its  title  to  those  two 
triangular  pieces  of  land  as  public  streets 
and  highways,  claiming  that  the  tunnel  com- 
pany and  the  street  railway  company  have 
trespassed  thereupon  and  have  made  excava- 
tions therein  without  the  consent  of  the  city, 
and  it  prays  that  the  defendants  may  be  en- 
joined from  committing  any  further  waste 
or  destruction  In  said  public  places,  and  from 
trespassing  upon  Ferry  street  and  Hudson 
Place  without  the  permit  of  the  city,  and  re- 
quiring the  companies  to  remove  their  fences, 
buildings,   and   all   other   structures   placed 
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by  them  upon  the  streets.  I  understand  the 
city  claims  'the  public  use  In  Ferry  street 
and  Hudson  Place  by  a  dedication  and  ac- 
ceptance ;  the  dedication  consisting  of  .  the 
throwing  open  of  the  strips  of-  land  to  th« 
public,  and  the  acceptance  consisting  of  long- 
coutl'nned  public  use  of  those  strips  as  pub- 
lic highways.  The  dedication  Is  not  admitted 
by  the  defendants,  but,  on  the  contrary,  is 
strenuously  denied.  They  claim  that  those 
strips  of  land  belonged  and  now  belong  to 
the  Hoboken  liJind  &  Improvement  Company, 
as  did  the  Hoboken  ferry,  and  that  the 
land  was  merely  an  entrance  from  admitted 
public  streets  to  the  ferry  and  was  really 
a  part  of  the  ferry  Itself.  This  claim  was 
made  so  late  as  May  29,  1896,  when  the  Ho^ 
boken  Land  ft  Improvement  Company  grant- 
ed to  the  Hoboken  Ferry  Company  a  right  of 
way  over  Hudson  Place.  It  appears  that  at- 
one time  the  high-water  mark  of  the  Hudson 
river  was  inshore  of  these  two  triangular 
pieces  of  property;  that  the  land  was  filled 
out  by  the  Hoboken  Land  ft  Improvement 
Company,  which  claims  as  owner;  and  that 
In  1886  the  Hoboken  Land  ft  Improvement 
Company  obtained  a  grant  from  the  riparian 
commissioners,  representing  the  state,  for  all 
the  land  injnry  to  which  Is  now  claimed. 
The  present  defendants  obtained  their  rights 
under  this  grant,  according  to  the  bill,  In 
1887.  The  bill  attacks  this  grant  collaterally, 
and  declares  the  whole  scheme  of  conveyance 
by  the  riparian  commissioners  to  the  Ho- 
boken Land  ft  Improvement  Company  to  be 
and  to  have  been  always  void. 

It  farther  appears  that  the  work  which 
the  bill  complains  of  was  begun  many  months 
ago,  and  baa  been  pushed  as  rapidly  as  dt- 
eomstances  would  permit,  and  that  as  to  the 
portion  of  the  land  complained  about  which 
lies  within  the  supposed  boundaries  of  Ferry 
street  the  defendants  have  entirely  finished 
their  underground  construction,  and  are  ac- 
tually in  possession  of  the  land  both  above 
and  under  the  surface  of  the  triangular  strip 
at  that  point.  As  to  the  Hudson  Place  tri- 
angle it  appears  that  the  defendants  fovmd 
It  necessary  to  excavate  to  a  depth  of  22  feet 
at  tliat  poli^t,  and  In  order  to  do  so  they  took 
np  the  stone  pavement  and  substituted  a 
planking,  which  does  not  appear  to  interfere 
with  the  public  travel.  In  fact,  it  is  alleged 
on  the  part  of  the  defendants  that  this  Hud- 
son Place  strip  is  now  and  for  many  yeafs 
has  been  entirely  and  completely  occupied  by 
the  street  railway  company  as  a  terminal, 
and  that  it  is  covered  with  the  tracks  of  the 
company.  Sufficient  facts  appear  on  the  face 
of  the  papers  to  show  that  the  situation  there 
could  not  be  restored  without  destroying  the 
construction  already  made,  and  Interfering 
for  a  considerable  time  with  public  travel, 
and  subjecting  the  public  to  considerable  dan- 
ger of  accidents.  So  far  as  the  Ferry  street 
end  is  concerned.  It  appears  that  so  early 
as  1905  the  work  had  begun  there,  and  that 
tbe  street  commissioner  of  the  complainant 


forbade  the  further  excavation  at  that  point, 
and  that  shortly  after  this  Interdict  the  tun- 
nel company  brought  suit  In  this  court  to  re- 
strain the  city  of  Holwken  from  interfering 
with  their  work.  An  injunction  was  granted 
by  Vice  Chancellor  Pitney  after  a  full  con- 
sideration of  the  case,  which  is  reported  un- 
der the  name  of  Hoboken  ft  Manhattan  Rail- 
road V.  City  of  Hoboken  (N.  J.  Ch.)  64  Atl. 
641.  It  appears,  therefore,  that  the  mischief 
which  this  bill  is  Intended  to  reach  has  al- 
ready beeu  done,  and  that  to  undo  It  and  re- 
store the  situation  would  require  a  manda- 
tory Injunction.  It  further  appears  that  in 
the  year  1900  the  city  of  Hoboken  brought 
an  action  of  ejectment  to  recover  possession 
of  the  Ferry  street  triangle,  which  action  Is 
pending  in  the  Supreme  Court  of  this  state 
and  has  been  continued  from  time  to  time  by 
agreement  of  both  parties. 

But,  If  the  court  should  find  that  the  lands 
In  question  are  public  highways  under  tbe 
control  of  the  city  of  Hoboken,  the  defendants 
claim  that  by  virtue  of  the  twenty-third  sec- 
tion of  the  general  railroad  law  (P.  L.  1903, 
p.  645)  they  are  authorized  to  make  their 
underground  construction  under  streets,  and 
longitudinally  under  streets,  without  seek- 
ing or  obtaining  the  permission  of  the  munici- 
pality having  control  thereof,  except  when  It 
Is  necessary  to  alter  the  position  of  a  public 
sewer  or  wa,ter  pipe.  This  proposition  Is  de- 
nied by  the  complainant,  which  argues  that 
It  never  could  have  been  Intended  by  the  Leg- 
islature to  authorize  the  longitudinal  occu- 
pation of  any  portion  of  a  public  highway, 
even  below  the  surface.  It  must  be  seen  at  a 
glance  that  to  grant  the  writ  prayed  for  at 
this  stage  of  the  proceedings  would  be  to 
practically  decide  the  whole  case  on  prelimi- 
nary affidavits.  An  injunction  to  stop  tbe 
work  at  Ferry  street,  so  called,  would  not 
stop  It  It  has  already  been  accomplished. 
Besides,  at  that  point  the  Supreme  Court 
has  taken  jurisdiction  of  the  real  controversy, 
the  title  to  the  land  or  the  right  to  posses- 
sion thereof,  and  it  would  be  impossible  for 
this  court  to  seize  jurisdiction,  or  to  attempt 
to  deprive  the  Supreme  Court  of  It,  or  in 
any  way  to  interfere  with  the  ordinary  pro- 
cess of  the  common-law  courts. 

At  Hudson  Place  the  situation  is  much  the 
same,  excepting  that  no  action  of  ejectment 
is  pending  In  favor  of  the  city  against  the  de- 
fendants touching  the  title  or  possession  of 
the  strip  which  they  are  occupying  at  that 
point ;  and  it  may  well  be,  as  was  suggested 
by  the  defendants'  counsel  on  the  argument, 
that  the  proper  way  to  test  the  city's  right 
there  would  be  by  a  common-law  action.  In 
Hudson  Place  the  excavation  Is  already  made. 
The  underground  walls  and  supports  are  be- 
ing constructed.  The  street  and  the  worlc 
are  both  protected  by  a  planking  at  the  street 
level,  which  does  not  appear  to  Interfere  with 
the  free  use  of  the  street.  In  fact  the  pub- 
lic use  of  the  street  there  Is  more  or  less 
subject  to  the  right  of  the  street  railway  to 
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use  the  point  Iq  qvestlon  as  a  stopping  place 
for  Its  cars.  To  stop  work  tbere  would  leare 
the  excavation  covered  with  planking  for 
months  and  until  in  the  regular  course  a  final 
hearing  could  be  had.  Besides  which,  the 
affidavits  on  the  part  of  the  defendants  show 
that,  if  the  work  is  stopped  at  that  point, 
the  waters  of  the  Hudson  river  would  short- 
ly fill  the  excavfitloD  and  render  the  whole 
place  dangerous. 

The  proposition  on  the  part  of  the  com- 
plainant is  that  this  court  shall  Interfere  by 
its  writ  of  injunction  to  stop  the  progress 
of  a  great  public  work,  which  no  one  will 
deny  will  be  of  the  greatest  possible  benefit 
to  the  complainant  In  tbis  suit,  a  work  which 
the  exigencies  of  business  and  transportation 
have  made  necessary,  a  work  the  perform- 
ance of  which  is  sanctioned  by  the  Lieglsla- 
ture  of  two  sovereign  state&  To  do  so  this 
court  would  (m  a  preliminary  motion  be 
obliged  to  decide  the  difficult  questions  of  the 
dedication  and  acceptance  relating  to  Ferry 
street  and  Hudson  Place,  the  validity  or  In- 
validity of  the  riparian  grant  In  an  action 
in  which  the  state  Is  not  represented,  to  over- 
ride the  view  of  the  situation  taken  by  Vice 
Chancellor  Pitney  In  the  former  suit,  and  to 
hold  for  the  plaintiff,  under  the  general  rail- 
road law,  a  proi>osltlon  which  seems  to  me  to 
be  quite  plain  authority  for  the  use  of  a  pub- 
lic highway  in  the  manner  In  which  tbeder 
fendants  are  using  Ferry  street  and  Hudson 
Place.  And  when  we  consider  that  the  work 
in  the  so-called  Ferry  street  Is  finished,  and 
that  travel  \b  not  seriously  obstructed  -  In 
Hudson  Place,  and  that  an  action  of  eject- 
ment is  already  priding  In  the  courts  of  law 
to  settle  the  Ferry  street  controversy,  it  wUl 
be  seen  that  this  court  would  go  to  a  great 
length  in  stopping  the  Important  public  work 
in  which  the  defendants  are  engaged. 

I  will  advise  an  order  discharging  the  pend- 
ing order  to  show  cause. 

<74  N.  J.  B.  5t6) 

HALSTEAD  v.  HALSTEAD. 

<Conrt  of  Chancery  of  New  Jersey.'    Sept  2S, 
J.9O0.) 

1.  Husband  awd  Wife— Sepabation  Aobbb- 
MENT— Rkvocation— Suit  fob  Divobce. 

A  separation  agreement  between  husband 
and  wife  is  not  abrogated  by  the  institution  by 
the  wife  of  a  suit  for  divorce. 

2.  Save  —  Enfobcement  —  Jubisdictioit  of 

COUBTS. 

A  separation  agreement  between  a  fanaband 
and  wife  is  enforceable  only  in  equity  to  the  ex- 
tent that  it  is  just. 

[Ed.  Note. — For  cases  in  Twint.  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  1046.] 

3.  Same. 

While  the  law  does  not  favor  separation  be- 
tween husband  and  wife,  it  favors  a  settlement 
outside  of  court  of  all  matters  in  dispute. 

[£M.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vel.  26,  Husband  and  Wife,  {  1046.] 

4.  Same  —  Recoveby  on  Sefabation  Agbxx- 

MKNT. 

A  wife,  under  a  separation  agreement, 
which  binds  her  husband  to  pay  to  her  a  week- 


ly sum  in  full  of  claims  for  support  and  alimonj, 
and  which  binds  hei  not  to  demand  ai»  other 
payment,  cannot,  on  obtaining  an  order  for  tem- 
porary alimony  in  a  suit  by  her  for  divorce,  ce- 
oover  on  the  -  agreement ;  but  she  may  reoorei 
thereon  until  such  order  is  obtained. 

Suit  by  Rachel  Halstead  against  David 
Henry  Halstead.  Final  hearing  on  bill,  an- 
swer, and  proofs  in  open  court  Decree  ft>r 
complainant  advised.  * 

Ralph  W.  Skinner,  for  complainant  Archi- 
bald C.  Hart,  for  defendant 

.  GARRISON,  V.  C.  The  parties  to  this  suit 
are  husband  and  wife,  and  the  bill  is  filed  for 
the  purpose  of  obtaining  a  decree  against  the 
defendant  for  money  alleged  to  be  due  to  the 
complainant  by  virtue  of  an  agreement  be- 
,tween  the  parties.  The  agreement  in  ques- 
tion is  dated  June  21,  1904,  and  is  to  be  read 
In  connection  with  a  previous  agreement  be- 
tween the  parties.  Taken  together,  these 
agreements  provide  for  the  parties  living  sep- 
arate, and  that  the  defendant  should  pay  to 
the  complainant  the  sum  o(  $7  a  week  in  full 
of  all  claims  for  the  support,  maintenance, 
and  clothing  Qf  herself  and  chlhlr«i;  she  up- 
on her  part  agreeing  to  receive  and  take  the 
same  in  full  satisfaction  for  her  support  and 
maintenance  and  all  alimony  whatever,  and 
that  she  "shall  not,  nor  will  at  any  time  or 
times  hereafter,  ask  or  demand  of  or  from 
the  party  of  the  first  part  [the  defendant  here] 
any  payment  or  allowance  other  than  the 
payment  or  allowance  last  herein  above  pro- 
yided  for.    •    •    •  " 

The  defendant  made  payments  under  this 
agreement  up  to  and  including  the  31st  of 
October,  1904,  and  one  subsequent  payment 
of  $7  in  November  of  that  year.  On  the  Tth 
of  March,  190S,  the  complainant  commenced 
an  action  for  divorce  against  the  defendant 
on  the  ground  of  desertion  and  adultery,  and 
on  the  20th  day  of  November,  1905,  on  the 
motion  of  her  solicitor,  an  order  was  made 
in  the  divorce  suit  that  the  defendant  pay 
to  her,  for  the  support  and  maintenance  of 
herself  and  children,  pending  the  determina- 
tion of  said  suit  for  divorce,  the  sum  of  $5 
per  week  from  the  date  of  said  order  to  the 
date  of  taking  proofs.  The  present  demand 
of  the  complainant  is  for  the  sum  of  $7  per 
week  from  the  Slst  of  October,  1904^  with 
a  credit  of  $7  for  one  payment  made  in  No- 
vember, up  to  the  20th  day  of  November,  1905. 
and  for  the  sum  of  $2  per  week  from  the 
last-mentioned  date  to  the  date  of  the  filing 
of  the  bill  or  the  date  of  the  final  decree,  as 
the  court  might  determine  this  question. 
This  sum  of  $2  is  the  difference  tetween  the 
$7  provided  for  in  the  agreement  and  the  $5 
provided  for,  in  the  order  for  alimony  pen- 
dente lite  in  the  divorce  suit 

The  defendant  contends,  first,  that  the  bi- 
Btltution  of  the  suit  for  divorce  abrogated  the 
written  engagement  or  agreement  lietween  the 
parties.  It  is  the  law  of  this  case  that  it 
docs  not    A  demurrer  was  fll^  to  the  bill. 
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and  Chancellor  Magle,  In  an  opinion  filed  In 
this  suit  on  the  19th  of  July,  1907,  In  over- 
ruling the  demurrer,   held  that  "the  Insti- 
tution and  continuance  of  tbat  suit  [the  di- 
vorce suit]  la  not  a  bar  to  a  bill  to  enforce  the 
agreement  for  support"    Tbat  this  decision 
of   the  Chancellor  is  supported  by  author- 
ities  will   appear   from    the   following:    21 
Cyc.  1508,  par.  9;   Buttlar  ▼.  Buttlar  (N.  J. 
Ch.)  65  AU.  485,  487  (Garrison,  V.  0. ;   1906). 
Kngagementa  of  this  character  between  hus- 
band and  wife  must  be  enforced  in  a  court 
of  equity,  because  at  law,  the  parties  being 
Incapable    of   contracting,   a    court   of   law 
does  not  recognize  their  engagements  as  legal, 
and  they  must  therefore  come  into  equity  to 
enforce  them.    A  court  of  equity  enforces 
them  when  and  to  the  extent  that  it  finds 
that  the  engagement  was  equitable  and  juat. 
The  general  principle  and  the  anthorltlea  will 
be  found  cited  in  Buttlar  r.  Buttlar,  supra., 
I  can  see  no  reason  why  this  agreement 
should  not  be  enforced  up  to  and  Including 
the  date  when  the  order  in  the  divorce  suit 
was  obtained  awarding  the  wife  temporary 
alimony.    I  do  not  think  It  should  be  en- 
forced against  the  husband  during  the  time 
that   the  order   for   temporary   alimony    is 
operative.    Wttile  the  law  does  not  favor  sep- 
aration between  husband  and  wife,  it  does 
favor  a  settlement  out  of  court  and  without 
resort  to  litigation  of  all  matters  in  dispute. 
The  attitude  that  the  court  takes  towards 
agreements  of  this  nature  is  well  expressed 
in  the  case  of  Galusha  v.  Oalusha,  116  N.  T. 
635,  22  N.  E.  1114,  6  L.  R.  A.  487,  15  Am.  St. 
Rep.  453. 

The  parties  to  this  suit,  after  they  sepa- 
rated, entered  into  the  agreements  in  ques- 
tion.   One  purpose  of  those  agreements  un- 
doubtedly was  to  provide  a  proper  sum  for 
the  wife's  support,  and  oblige  the  husband 
to  pay  the  same,  and  permit  him  to  rest  in 
security  from  other  Importunity  or  demand. 
She  engages  in  the  agreements  tbat  bhe  will 
not  ask  or  demand  of  or  from  him  any  pay- 
ment or  allowance  other  than  the  one  pro- 
vided therein.    By  applying  for  temporary 
alimony  she  departed  from  the  letter  and 
spirit  of  the  written  engagement   between 
herself  and  her  husband.    Instead  of  relying 
upon  the  written  engagement  and  the  reme- 
dies available  to  her  to  enforce  the.  same,  she 
applied  to  a  court  to  fix  such  sum  as  in  its 
discretion  was  proper  and  enforce  the  same 
by  different  and  other  remedies.    I  do  not 
think  it  equitable  to  permit  her  to  have  the 
benefits  of  this  other  demand,  and,  in  addi- 
tion, to  retain  in  its  virility  the  obligation 
of  the  defendant  under  the  written  engage- 
ments.   Having,  with  respect  to  the  very  sub- 
ject-matter, made  an  agreement,  which,  as 
I  have  pointed  out  heretofore,  the  law  favors 
parties  doing,  she  should  either  have  abided 
'  by  th^t  agreement,  or,  if  she  departs  from 
It,  must  suffer  whatever  the  consequences  of 
ber  departure  are.    Tbat  she  did  depart  from 
it  is   unquestioned.    The    consequences    are 
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that  during  the  time  that  she  was  receiving 
the  results  of  her  other  demand  she  cannot 
enforce  this  agreement  against  her  husband. 
Whether  she  can,  or  not,  after  the  final  de- 
cree in  the  divorce  suit,  if  that  either  awards 
her  alimony  or  she  does  not  apply  for  or  se- 
cure the  same,  I  do'  not  deternlne,  because  it 
is  not  before  me.  What  I  do  determine  here 
is  that  she  is  entitled  to  tbe  full  amount  un- 
der this  agreement  up  to  the  time  tliat  the 
order  for  temporary  alimony  became  opera- 
tive, but  that  after  that  time  she  may  not  en- 
force this  agreement  during  the  operation  of 
tbe  order  for  temporary  alimony. 

Since  the  complainant  had  not  paid  what 
I  find  he  should  have  paid,  i  think  it  proper 
to  award  costs,  if,  in  any  event,  the  matter 
was  debatable  and  rested  in  discretion. 

I  will  advise  a  decree  in  accordance  with 
these  conclusions. 

•  a*  N.  J.  B.  6«8) 

BASSET!  V.  UNITED  STATES  CAST  IRON 

PIPE  &  FOUNDRY  CO. 

(Court  of  Chancery  of  New  Jersey.     Sept  11, 

1908.) 

1.  COBPiOBATIONS— RESEBVATION  OF  PBOriTS  AS 

WoBKiNo  Capitai^Statutes. 

Under  Corporation  Act  1896  (P.  L.  p.  298) 
{  47,  giving  the  corporation  capacity  to  confer 
on  the  directors  the  power  to  fix  the  amount  to 
be  reserved  as  working  capital,  and  the  amenda- 
tory act  of  1901  (P.  L.  p.  240,  {  2),  conferring 
such  power  on  the  stockholders  unless  other- 
wise provided  in  the  certificate  of  incorporation 
or  in  a  by-law,  it  is  primarily  the  function  of  the 
stockholders  to  fix  the  amount  to  be  reserved, 
over  the  capital  stock  paid  in,  as  working  cap- 
ital ;  and  the  incorporators  in  the  certificate  of 
incorporation  and  the  stockholders  in  tbe  by- 
laws may  confer  power  on  the  directors  to  fix 
the  amount  of  tbe  working  capital. 

2.  Samb— DiviDENns— Prefebbed  Stock. 

The  charter  of  a  corporation  provided  that 
preferred  stock  should  be  entitled  to  an  annual 
dividend  in  preference  to  the  payment  of  divi- 
dends on  the  common  stock,  and  authorized  the 
directors  to  alter  the  by-laws  and  to  fix  the 
amount  to  be  reserved  as  working  capital.  The 
directors  reserved  annually  sums  for  additional 
working  capital,  which  were  not  used  as  actual 
working  capital,  but  were  invested  in  securities. 
Held^  that  such  sums  did  not  become  actnal 
working  capital,  but  remained  under  the  control 
of  the  directors,  who  might  use  the  same  foi 
the  payment  of  a  dividend  on  the  preferred 
stock. 

3.  Sauk. 

Corporation  Act  1896  (P.  L.  p.  29S)  {  47, 
ns  amended  in  1001  (P.  L.  p.  246,  {  2),  author- 
izes the  stockholders,  unless  otherwise  provided 
in  tbe  certificate  of  incorporation  or  oy-laws, 
to  fix  tbe  amount  to  be  reserved  as  working 
capital.  The  charter  of  a  corporation  provid- 
ed that  the  preferred  stock  should  be  entitled 
to  an  annual  dividend  out  of  any  surplus  net 
profits,  and  authorized  the  directors  to  amend 
the  by-laws  and  to  fix  the  amount  to  be  reserved 
as  working  capital.  Tbe  directors  annually  re- 
served sums  for  additional  working  capital, 
which  were  invested  in  securities,  and  not  used 
as  actual  working  capital.  Held  that,  though 
such  sums  be  considered  as  actual  working  cap- 
ital, the  directors  conld  appropriate  a  part 
thereof  for  a  dividend  on  the  preferred  stock. 

4.  Samk. 

Where  the  charter  of  a  corporation  provided 
that  preferred  stock  should  be  entitled  to  an 
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anniial  dividend,  and  authorized  the  directors  to 
fix  the  amount  to  be  reserved  as  working  cap- 
ital, and  where  the  by-laws  authorixed  the  di- 
rectors to  amend  the  by-lnws  and  fix  the  amount 
of  the  worliing  capital,  nn  amcniled  by-law,  per- 
mitting them  to  fix  and  from  time  to  time  in- 
crease or  diminish  the  amount  of  working  cap- 
ital, did  not  add  to  the  powers  of  the  directors 
to  appropriate  sums  rcscr\-ed  as  working  cap- 
ital for  the  payment  of  dividends  on  preferred 
stock. 

5.  Saue. 

Corporation  Act  1896  (P.  Ii.  p.  293)  I  47,  as 
amended  in  1901  (P.  L.  p.  246,  §  2),  confers  on 
stockholders  the  power,  unless  otherwise  provided 
in  the  certificate  of  incorporation,  to  fix  the 
amount  to  be  reserved  as  a  working  capital. 
Tlie  charter  of  a  corporation  provided  that  pre- 
ferred stock  should  be  entitled  to  annual  divi- 
dends out  of  any  surplus  net  profits,  when  de- 
clared by  the  directors,  in  preference  to  any 
dividend  on  the  common  stock,  and  declared  that 
the  common  stock  should  be  subject  to  the  rights 
of  the  preferred  stockholders.  The  directors 
reserved  annually  sums  for  additional  working 
capital,  not  used  as  actual  working  capital,  but 
invested  in  securities.  Subsequently  the  direct- 
ors voted  to  use  a  part  of  such  sums  for  the 
payment  of  dividends  on  the  preferred  stock. 
Held,  that  the  reduction  of  the  working  capital 
did  not  belong  to  the  common  stockholders,  but 
might  be  used  for  the  payment  of  such  dividends. 

6.  Same. 

The  charter  and  stock  certificates  of  a  cor- 
poration, which  provide  that  preferred  stock 
"shall  be  entitled  out  of  any  and  all  surplus  net 
profits,"  when  declared  by  the  directors,  to  divi- 
dends, authorize  the  directors  to  use  any  Bni> 
plus  profits  arising  from  the  operation  of  the 
corporation's  business,  whenever  made,  to  pay 
dividends  on  preferred  slock,  no  matter  when 
they  shall  have  been  declared,  and  such  divi- 
dends for  any  fiscal  year  need  not  be  declared 
out  of  the  profits  of  that  year. 

Suit  by  Frank  Bassett  against  the  United 
States  Cast  Iron  Pipe  &  Foundry  Company. 
Heard  on  motion  for  preliminary  Injunction, 
on  bill  and  demurrer.    Bill  dismissed. 

The  bill  In  this  case  Is  filed  to  restrain  the 
defendant  corporation  from  paying  a  divi- 
dend which  It  has  declared  in  favor  of  its 
preferred  shareholders.  The  dividend  is  at 
the  rate  of  1%  per  cent,  and  Is  for  the  last 
quarter  of  the  fiscal  year  ending  May  31, 
1908.  It  Is  payable  on  September  1,  1908. 
It  requires  In  cash  $218,750  to  satisfy  the 
dividend  so  declared.  The  balance  sheet  tak- 
en from  the  company's  books  as  of  May  31, 
1908  (the  last  day  of  the  last  quarter  of  the 
fiscal  year),  showed  to  the  credit  of  profit  and 
loss  applicable  to  dividends  only  $16,024.45. 
On  July  2,  1908,  the  board  of  directors  by  a 
formal  resolution  transferred  $209,896.64 
from  an  account  known  as  "Reserve  for  Ad- 
ditional Working  Capital"  to  the  credit  of 
"Profit  and  Loss,"  Increasing  that  credit  to 
$225,921.09,  out  Of  which  the  dividend  in 
question  would  be  paid.  The  complainant, 
who  is  a  large  holder  of  the  common  stock, 
objects  to  this  course  of  procedure,  and  seeks 
to  enjoin  the  payment  of  the  dividend,  upon 
the  ground  that  the  directors  are  endeavoring 
to  make  the  payment  out  of  moneys  which 
had  been  reserved  by  the  company  in  preced- 
ing years  for  a  working  capital,  and  in  which 
the  common  stockholders  alone  have  a  pro- 


prietary interest;  In  other  words,  that  the 
directors  are  about  to  pay  to  the  preferred 
stockholders  a  dividend  out  of  moneys  which 
belong  to  the  common  stockholders.  The 
facts  are  these: 

The  defendant  corporation  was  organized 
on  March  3,  1809,  under  the  general  corpora- 
tion law  of  189G.  It  has  an  authorized  capi- 
tal of  $30,000,000,  divided  equally  between 
cominon  and  preferred  shares.  Only  $25,000,- 
000  of  this  stock  has  been  issued,  and  this  is 
equally  divided  between  preferred  and  com- 
mon shares.  The  fundamental  agreement  be- 
tween the  shareholders  touching  the  relative 
rights  and  duties  of  the  two  classes  of  stock 
is  found  In  the  following  extracts  from  the 
charter  and  by-laws. 

Charter,  par.  4:  "The  preferred  stock  shall 
be  entitled,  out  of  any  and  all  surplus  net 
profits,  whenever  declared  by  the  board  of 
directors,  to  noncumulatlve  dividends  at  a 
rate  not  to  exceed  7  per  cent,  peif  annum  for 
the  fiscal  year  beginning  on  the  1st  day  of 
June,  1899,  and  for  each  and  every  other 
fiscal  year  thereafter,  payable  in  preference 
and  priority  to  any  payment  of  any  dividend 
on  the  common  stock  for  such  fiscal  year. 
In  the  event  of  the  dissolution  of  the  corpo- 
ration the  holders  of  the  preferred  stock 
shall  be  entitled  to  receive  par  value  of  their 
preferred  shares  out  of  the  surplus  funds  of 
the  corporation  remaining  after  the  payment 
of  its  debts,  before  any  payment  shall  be 
made  therefrom  to  the  holders  of  the  com- 
mon stock.  The  common  stock  shall  be  sub- 
ject to  the  prior  rights  of  the  holders  of  the 
preferred  stock  as  herein  declared.  If,  after 
providing  for  the  payment  of  full  dividends 
for  any  fiscal  year  on  the  preferred  stock, 
there  shall  remain  any  surplus  net  profits  for 
such  year,  any  of  such  net  profits  of  such 
year,  and  of  any  other  fiscal  year,  after  the 
full  dividends  shall  have  been  paid  on  the 
preferred  stock,  shall  be  applicable  to  such 
dividends  upon  the  common  stock  as  from 
time  to  time  shall  be  declared  by  the  board  of 
directors,  and  out  of  any  such  surplus  net 
profits  after  the  closing  of  any  fiscal  year 
the  board  of  directors  may  pay  dividends 
upon  the  common  stock  of  the  corporation 
for  such  fiscal  year,  but  not  until  the  divi- 
dends upon  the  preferred  stock  for  such  fiscal 
year  shall  have  been  actually  paid  or  pro- 
vided for  and  set  apart" 

Charter,  par.  7:  "The  board  of  directors 
shall  have  the  power,  without  the  assent  or 
vote  of  the  stockholders,  to  make,  altw. 
amend,  and  rescind  the  by-laws  of  the  cor- 
poration; to  fix  the  amount  to  be  reserved 
as  the  working  capital,"  eta 

The  bill  states  that  after  the  organization 
of  the  corporation  by-laws  were  adopted  by 
the  stockholders,  by  which  it  was  provided 
that  the  directors  should  have  the  power, 
without  the  assent  or  vote  of  the  stockhold- 
ers, to  make,  alter,  amend,  and  rescind  the 
by-laws  of  the  corporation,  and  to  fix  the 
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amount  of  the  working  capital,  and  that  In 
1006  the  by-laws-  In  tbis  last  particular  were 
amended  by  the  directors,  so  as  to  permit 
them  "to  fix  and  from  time  to  time  increase, 
diminish,  and  vary  the  amount  of  working 
capital  of  the  corporation  in  their  absolute 
Judgment  and  discretion,"  which  amendment 
was  never  acted  upon  by  the  stockholders, 
excepting  at  the  annual  meeting  of  the  stock- 
holders in  1907  there  was  passed  a  general 
ratification  of  all  of  the  acts  of  the  directors 
during  the  preceding  year. 

By-laws,  art.  12:  "The  directors  of  the 
corporation,  after  reserving  over  and  above 
Its  capital  stock  paid  In  as  a  working  capital 
such  sum,  if  any,  as  shall  have  been  fixed 
by 'the  directors,  shall,  either  annually,  seml- 
aunually,  or  quarterly,  as  In  the  discretion 
of  the  directors  may  seem  l>est,  declare  a 
dividend  or  dividends  on  the  preferred  stock 
of  the  corporation;  provided,  however,  that 
the  aggregate  amount  of  dividends  so  de- 
clared in  any  fiscal  year  shall  not  exceed  the 
sum  of  7  per  cent,  on  the  preferred  stock  of 
the  corporation." 

When  the  company  was  organized  there 
was  provided.  In  addition  to  the  capital  in- 
vested, a  working  capital  of  $1,720,000.  From 
time  to  time,  as  the  operations  of  the  com- 
pany went  on,  dividends  were  declared  to 
the  preferred  stockholders,  and  large  sums 
were  set  apart  to  the  credit  of  an  account 
known  as  •'Reserve  for  Additional  Working 
Capital,"  until  the  amount  to  the  credit  of 
that  account  was  the  sum  of  $2,459,890.64. 
The  following  table  shows  the  amount  of 
dividends  paid  to  the  preferred  stockholders 
and  the  amounts  added  to  the  reserve  for 
working  capital  for  each  year  since  1900: 


Year 


Dividends.     Reservations. 


inOO  |(!.')G,250  00  $289.820  85 

1902  2o0,000  00  546,717  69 

1903  500,000  00  728,724  29 

1904  500,000  00  732,169  77 

1!»05  875.000  00         

1900  875,000  00  162,458  04 

1007  875,000  00        

1908  875,000  00         


$5,406,250  00    $2,459,896  64 

The  amount  reserved  for  additional  work- 
ing capital  Is  In  cash  and  quickly  convertible 
assets.  On  July  2,  1908,  the  board  of  direct- 
ors passed  a  resolution,  which,  after  reciting 
that  the  company  had  since  its  organization 
opened  upon  its  books  an  account  known  as 
"Reserve  for  Additional  Working  Capital," 
and  has  set  aside  out  of  net  earnings  and 
placed  to  the  credit  of  that  account  $2,459,- 
896.64,  and  has  used  that  fund  as  additional 
working  capital  in  the  business  of  the  com- 
pany, and  that  under  the  present  conditions 
the  company  did  not  need,  over  and  above 
its  original  working  capital,  an  additional 
working  capital  in  excess  of  $2,250,000,  re- 
solved that  such  additional  working  capital 
should  be  diminished  by  withdrawing  there- 
from the  sum  of  $209,896.64,  and  that  the 
game  should  be  credited  to  the  profit  and  loss 


account,  and  that  the  treasurer  should  make 
such  entries  upon  the  books  of  the  company 
as  should  carry  out  the  purpose  and  intent 
of  the  resolution.  In  this  way  the  fund  was 
provided  out  of  which  the  dividend  declared 
to  the  preferred  shareholders  could  be  paid. 

John  R.  Hardin,  for  complainant  Rich- 
ard v.  Lindabury,  for  defendant 

HOWELL,  V.  C.  (after  stating  the  facts  as 
above).  The  difficulties  arising  out  of  the 
above  state  of  facts  are  principally  those  of 
Interpretation.  -  We  must  ascertain  the  na- 
ture and  character  of  the  fund  known  as 
"Reserve  for  Additional  Working  Capital," 
and  we  must  understand  the  relation  which 
the  statutory  provisions  bear  to  the  engage- 
ments that  the  shareholders  have  entered  Intc 
among  themselves.  In  the  company's  chartei 
and  by-laws,  in  order  to  determine  the  char- 
acter of  this  fund.  Primarily  it  is  a  func- 
tion of  the  stockholders  to  fix  the  amount  to 
be  reserved,  over  and  above  the  capital  stock 
paid  In,  as  a  working  capital.  Corporation 
Act  1896  (P.  L.  p.  293)  S  47,  as  amended  In 
1901  (P.  L.  p.  246,  f  2).  The  act  of  1896  gave 
the  corporation  capacity  to  confer  this  pow- 
er upon  the  directors.  The  act  of  1901  con- 
fers the  power  on  the  stockholders,  unless 
otherwise  provided  in  the  original  or  amend- 
ed certificate  of  Incorporation,  or  in  a  by- 
law adopted  by  at  least  a  majority  of  the 
stockholders.  While  there  are  some  Important 
differences  between  section  47  of  the  act  of 
1896  and  section  2  of  the  act  of  1901,  above 
referred  to  (Stevens  v.  U.  S.  Steel  Corp.  68 
N.  J.  Eq.  373,  59  Atl.  905),  yet  for  the  pur- 
poses of  the  case  in  hand  they  are  not  of  con- 
sequence, because  In  this  case  the  incorpora- 
tors in  the  original  certificate  of  incorpora- 
tion and  the  stockholders  in  the  by-laws  con- 
ferred the  power  to  fix  the  amount  of  the 
working  capital  upon  the  directors.  The  di- 
rectors as  early  as  1900  opened  an  account 
in  the  company's  books  of  the  character 
known  among  professional  ttcconntants  as  a 
representative  account,  which  they  denomin- 
ated "Reserve  for  Additional  WorkUig  Capi- 
tal,'*' to  which  they  -appropriated  large  sums 
of  money  In  the  years  1900,  1902,  1903,  1904, 
and  1906.  These  appropriations  aggregated 
the  sum  of  $2,450,896.64.  This  fund  seems 
never  to  have  been  used  as  actual  working 
capital;  that  is,  it  was  never  invested  in 
book  accounts,  plant,  machinery,  fixtures,  or 
materials.  It  was  always  invested  in  securi- 
ties, which  were  quickly  convertible  Into 
cash,  and,  as  far  as  the  case  shows,  bore  no 
relation  whatever  to  those  activities  In  which 
the  company  was  engaged  and  for  the  prose- 
cution of  which  It  was  formed. 

The  complainant  does  not  complain  of  this 
action  on  the  part  of  the  directors.  I  take  It 
that  he  accords  to  the  directors,  under  the 
charter  and  by-laws,  the  right  to  pile  iip  this 
"reserve"  in  their  discretion;  but,  having 
once  appropriated  the  money  to  that  account, 
he  denies  their  right  to  reduce  the  amount  of 
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such  reserre,  nnless  the  whole  sum  so  with- 
drawn shall  be  given  to  the  common  stock- 
holders. He  contends  that,  when  the  fund 
Is  once  created.  It  cannot  be  disturbed,  ex- 
cepfby  vote  of  the  common  stockholders,  and 
that  Its  appropriation  to  working  capital  per- 
forca  changes  Its  character  and  function  to 
such  an  extent  as  to  withdraw  it  wholly  from 
the  reach  of  the  preferred  shareholders.  Con- 
cerning this  contention  two  remarks  may  be 
made:  (1)  This  fund  never  became  actual 
working  capital.  It  was  never  actually  em- 
ployed In  the  business  in  which  the  company 
was  engaged.  It  has  always  remained  in 
cash  or  securities.  It  has  always  been  a 
mere  creature  of  bookkeeping,  and,  although 
as  a  matter  of  account  merely,  it  was  set 
apart  and  tagged  with  a  new  name,  its  phys- 
ical condition  and  character  were  never 
changed.  When  it  was  returned  to  profit 
and  loss  account  by  the  resolution  of  July  2, 
1908,  the  return  was  effected  by  the  treas- 
urer by  a  mere  bookkeeping  entry,  as  the 
resolution  directed.  It  was  what  the  direct- 
ors called  it  when  they  opened  the  special  ac- 
count— a  reserve — which  might  be  used  as 
actual  working  capital  in  case  It  should  be 
needed  for  that  purpose.  In  order  to  so  use 
it,  it  would  require  the  further  action  of  the 
directors  to  take  the  amount  so  found  to  be 
necessary  from  this  account  by  solemn  reso- 
lution, and  by  like  resolution  to  exchange  it 
for  machinery  or  materials.  The  resolution 
which  declares  that  the  fund  had  been  used 
as  a  working  capital  does  not  state  the  facts. 
(2)  This  fund  was  once  "Surplus  Net  Prof- 
Its,"  else  It  could  not  have  been  dealt  with 
as  the  directors  did  deal  with  It.  It  was 
originally  a  fund  which  was  applicable  to 
dividends,  and  during  the  five  yearq  above 
mentioned  could  legally  have  been  applied  to 
pay  full  7  per  cent,  dividends  to  the  prefer- 
red stockholders.  I  fall  to  see  how  its  char- 
acter as  "Surplus  Net  Profits"  can  be  chang- 
ed by  calling  It  "Reserve  for  Additional 
Working  Capital"  and  doing  nothhig  more 
about  It  If  the  fund  Is  of  this  nature  and 
character,  then  it  Is  under  the  full  control 
of  the  directors,  and  may  be  used  by  them 
for  the  payment  of  tbie  dividend  in  question. 
They  may  diminish  It  for  lawful  purpose< 
and  in  a  lawful  manner  In  their  discretion. 
They  may  open  other  accounts  with  other 
names  on  their  books,  and  appropriate  the. 
whole  or  any  part  of  it  thereto;  but,  what- 
ever they  do  about  it,  so  long  as  it  Is  not  ac- 
tually paid  out,  It  must  remain  In  fact  "Sur- 
plus Net  Profits."  Mere  bookkeeping  entries 
cannot  affect  it. 

The  fourth  paragraph  of  the  charter  pro- 
vides that  the  preferred  stockholders  may  be 
paid  dividends  "out  of  any  and  all  surplus 
net  profits."  If  the  view  above  expressed  is 
correct,  then  the  present  board  of  directors 
have  .^press  warrant  In  the  charter  for  pay- 
ing the  dividend  in  question  out  of  this  re- 
serve fund.  An  almost  conclusive  argument 
in  favor  of  the  defendants'  position  lies  In 


the  fact  that  there  yet  ranalns  In  the  ac- 
count denominated  "Reserve  for  Additional 
Working  Capital"  $2,250,000,  which  is  in- 
vested in  quickly  convertible  securities,  and 
which  the  corporation  management  declare 
Is  sufficient  for  the  company's  purposes,  but 
which  has  not  yet  been  actually  employed  In 
the  operation  of  the  company's  business.  I 
understand  from  the  case  that  the  original 
working  capital  of  $1,720,000  was  actually 
invested  In  the  purchase  of  materials  or 
plant,  or  invested  In  book  accounts,  and  that 
It  has  been  and  is  treated  as  actual  working 
capital.  It  Is  quite  manifest  that  there  is  a 
wide  difference  between  that  original  actual 
working  capital  invested  in  property  neces- 
sary for  the  company's  business,  and  the.  re- 
serve of  $2,250,000  which  is  merely  held  as 
an  Investment  of  the  surplus  moneys  belong- 
ing to  the  corporation. 

But,  if  the  fund  is  of  the  character  insisted 
upon  by  the  complainant,  viz.,  actual  working 
capital,  yet.  In  my  opinion,  the  directors  have 
been  given  full  control  of  it  by  the  charter 
and  by-laws.  The  charter  (paragraph  7)  con- 
fers upon  the  board  of  directors  the  power, 
without  the  assent  or  vote  of  the  stockhold- 
ers, to  fix  the  amount  to  be  reserved  for  the 
working  capital.  The  by-laws  use  the  same 
expression.  The  complainant  argues  that  this 
authority,  as  well  as  the  like  authority  In  the 
statute  (P.  h.  1901,  p.  246,  {  2,  amending  sec- 
tion 47  of  the  act  of  1896)  goes  only  to  the 
extent  of  permitting  the  directors  to  estab- 
lish by  resolution  an  amount  to  which  addi- 
tions made  be  made  from  time  to  time  by 
virtue  of  the  same  authority,  but  that  the 
fund,  once  built  up,  may  not  be  diminished, 
except  by  the  consent  of  the  common  sbare- 
boldera  The  statute  contemplates  annual 
dividends.  It  likewise  contemplates,  at  the 
time  these  annual  dividends  are  declared, 
that  the  body  to  which  the  function  may  be 
committed  by  the  charter  or  by-laws — either 
the  directors  or  the  stockholders — shall  ascer- 
tain whether  any  additional  working  capital 
may  be  needed  In  the  company's  business, 
and,  if  so,  to  provide  it  out  of  the  profits  of 
the  business,  and  so  annually  to  fix  the 
amount  which  may  be  so  needed.  Manifestly 
this  amount  may  vary.  It  may  be  large  one 
year  and  small  the  next.  In  the  case  of  a 
corporation  which  had  Issued  common  stock 
only  there  could  be  no  question.  In  such  a 
case  the  directors  or  stockholders,  as  the  case 
might  be,  would  reduce  the  working  capital 
and  divide  the  reduction  as  a  dividend  among 
the  stockholders.  The  words  of  the  statute 
are  no  different  In  the  case  of  a  corporation 
which  has  Issued  preferred  stock,  and  the 
rule  must  be  analogous.  The  trend  of  judi- 
cial thought  on  this  point  will  be  found  In 
Vice  Ohancellor  Stevenson's  opinion  in  Stev- 
ens V.  U.  S.  Steel  Corp.,  68  N.  J.  Eq.  382,  59 
Atl.  905. 

I  do  not  think  that  any  Important  change 
was  made  In  the  power  of  the  directors  by 
the  amendment  to  the  by-laws  in  1900,  where- 
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by  specific  authority  was  given  to  tbem-  to 
Increase,  dlminlBh,  and  vary  the  amount  of 
the  working  capital ;  neither  do  I  find,  in  the 
statute  or  the  documents  In  the  case,  any  di- 
rection to  refer  the  question  to  .the  stockhold- 
ers. But,  says  the  complainant,  although  the 
working  capital  may  be  reduced  by  the  direc- 
tors, the  reduction  belongs  to  the  common 
stockholders,  and  mnst  be  divided  among 
then),  to  the  exclusion  of  the  preferred  stock- 
holders. I  find  no  appropriation  of  this  kind 
in  the  statute,  nor  in  the  charter  or  by-laws 
of  the  company.  In  my  opinion,  any  amount 
taken  from  actual  working  capital,  or  from 
"Reserve  for  AddlUonal  Working  Capital,"  is 
at  once  restored  to  the  character  that  It  origi- 
nally bore.  It  was  either  "surplus,"  or  "net 
profits,"  or  "surplus  net  profits,"  when  )t  was 
first  dealt  with  by  the  directors,  and  probably 
appeared  on  the  books  in  the  profit  and  loss 
account  as  a  surplus.  It  Is  now  dealt  with 
again.  The  bookkeeping  process  is  reversed 
by  an  entry  made  by  the  treasurer,  and  this 
should  restore  the  former  situation.  As  a 
matter  of  bookkeeping  its  place  would  be  in 
the  profit  and  loss  account,  or  In  some  other 
special  account  in  which  it  would  show  as  a 
surplus;  and  it  would  be  applicable  to  the 
payment  of  any  -and  all  dividends  that  the 
board  of  directors  might  lawfully  declare. 

It  is  claimed  on  the  part  of  the  complain- 
ant that  the  preferred  stock  dividends  for  any 
fiscal  year  must  be  declared  and  paid  out  of 
the  profits  made  by  the  company  during  that 
same  fiscal  year;  that  is  to  say,  that  profits 
made  during  the  fiscal  year  ending  in  1904 
cannot  be  paid  out  in  dividends  to  the  pre- 
ferred stockholders  which  might  be  declared 
during  the  fiscal  year  ending  In  1905  or  1908. 
This  position  is  entirely  at  variance  with  the 
charter  and  the  stock  certificate,  both  of 
which  provide  that  the  preferred  stock  shall 
be  entitled,  "out  of  any  and  all  surplus  net 
profits,"  whenever  declared  by  the  board  of 
directors,  to  noncumulatlve  dividends,  eta  I 
think  that  this  means  that  the  directors  may 
use  any-  surplus  profits  arising  from  the  oper- 
ation of  the  company's  business,  whenever 
made,  to  pay  lawfully  declared  dividends  on 
the  preferred  stock,  no  matter  when  they 
Bball  have  been  so  lawfully  declared.  The 
case  of  BIklns  v.  C.  &  A.  R.  R.  Co.,  36  N.  J. 
Eq.  233,  does  not  apply,  because  of  the  dif- 
ference In  the  wording  of  the  charter. 

I  therefore  conclude  that  the  bill  of  com- 
plaint Is  without  equity,  and,  unless  the  com- 
plainant can  amend  In  such  manner  as  to 
avoid  the  objections  now  presented,  it  must 
be  dismissed. 


(74  N.  J.  B.  EDS) 

BUBSSINO  V.  SMITH  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept  25, 
1908.) 

1.  Qxujfta  —  "Gambling   TaAnsAonoNs"  — 
Speculativb  Tkansactions. 

Transactions   between  a   customer  and  a 
■tockbxvker,  wbicli  involve  payments  by  the  cus- 


tomer for  margins  on  orden  for  buying  and  sell- 
ing stocks,  pursnant  to  an  understanding  that 
no  stock  shall  be  delivered  to  the  customer,  but 
that  settlements  of  differences  of  profits  and 
losses  shall  bb  made,  are  "gambling  transac- 
tions." 

[Ed.  Note. — For  cases  in  iK>int,  see  Cent;  Dig. 
vol.  24,  Gaming,  §  25. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3036.] 

2.  Same— AcTiORS  fob  Monbt  Lost  in  Gam- 
ing—Time to  Sub. 

A  suit  by  a  customer  against  a  stockbroker 
for  an  accounting  of  gambling  transactions  in 
the  purchase  of  stock  on  margin  and  for  a  de- 
cree for  the  amount  dne,  brought  nearly  a  year 
after  the  payments  for  margins,  if  brought  by 
virtue  of  Gaming  Act  (Gen.  St.  1895,  p.  1606)  § 
6,  authorizing  a  suit  tor  money  lost,  is  barred 
by  lapse  of  time;  and  if  brought  by  virtue  of 
section  2,  authorizing  the  recovery  of  money 
deposited  on  the  event  of  any  wager,  the  limita- 
tiou  may  apply  by  construction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Big 
vol.  24.  Gaming,  SS  91,  92.1 

3.  Equity— Jubisdiotion—Adeqxtaot  ot  Rem- 
edy AT  Law. 

A  bill  by  a  customer  against  a  stockbroker 
for  an  accounting  of  a  gamblina  transaction, 
alleging  that  the  customer  turned  over  to  the 
broker  specified  sums  in  such  transactions, 
shows  an  adequate  remedy  at  law  under  the 
statute  to  recover  the  sums  paid,  and  equity 
does  not  obtain  jurisdiction  merely  because  the 
customer  is  willing  to  permit  the  broker  to  re- 
coup for  any  losses  with  respect  to  stocks  ae- 
tnally  purchased  by  him  on  the  customer's  ac- 
count 

4.  Gamino  —  Gamblinq  Tbanbactionb  —  Ac- 
tion—Natckb  and  Fobm. 

Where  a  bill,  in  a  suit  by  a  cnstomer 
against  a  broker  for  an  accounting  of  gambling 
transactions,  sets  forth  the  date  and  amount  of 
each  payment  made  by  the  customer  to  the  bro- 
ker in  the  transactions,  so  that  the  customer, 
if  entitled  to  recover,  is  entitled  to  a  return  of 
the  sums  paid,  equity  does  not  have  jarisdic- 
tion  on  the  theory  that  a  discovery  is  neces- 
sary. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Gaming,  f  84.] 

Suit  by- Barry  B.  Blessing  against  William 
B.  Smith  and  others.  Heard  on  demurrer  to 
bill.    Sustained. 

.The  bill  in  this  case,  which  by  stipulation 
is  to  be  treated  as  filed  on  the  28th  of'  April, 
1908,  charges  that  the  defendants  were  stock- 
brokers, and  that  the  complainant,  between 
the  nth  of  April  and  the  2l8t  of  May,  1907, 
paid  the  defendants,  In  four  several  amounts, 
a  total  of  $3,250,  which  said  moneys.  It  is  al- 
leged, were  paid  by  the  complainant  to  the 
defendants  as  margin  and  as  additional  mar- 
gin on  complainant's  account  with  the  said 
defendants;  that  he  gave  orders  to  the  de- 
fendants for  the  buying  and  selling  of  cer- 
tain stoclu;  that  the  defendants  have  fur- 
nished to  the  complainant  certain  paper  writ- 
ings purporting  to  show  the  names  of  the 
persons  from  whom  the  stocks  were  bought 
and  to  whom  the  stocks  were  sold  on  his  ac- 
count but  the  complainant  charges  that  the 
writings  do  not  sufflciently  identify  the  said 
I>ersons;  that  the  defendants  did  not  execute 
the  orders  given  by  the  complainant  and  did 
not  in  a  number  of  instances  buy  and  sell 
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the  atocka  as  directed;  "that  It  was  never 
intended  or  agreed  by  and  between  your  ora- 
tor and  the  defendants  that  the  stocks  bought 
by  the  defendants  on  behalf  of  your  orator 
should  be  actually  delivered  to  your  orator, 
or  that  your  orator  should  ever  actually  pay 
therefor;  and  that  as  a  matter  of  fact  no 
stocks  were  ever  actually  delivered  to  your 
orator,  nor  did  your  orator  ever  actually  pay 
therefor  to  the  defendants,  but  that  the  ar- 
rangement between  your  orator  and  the  de- 
fendants was  that  at  the  settlement  a  balance 
should  be  struck,  based  on  the  profits  or 
losses,  as  the  case  might  be,  or,  In  other 
words,  simply  and  solely  a  settlement  of  dif- 
ference, each  transaction  by  your  orator  with 
the  defendants  being  had  on  a  marginal  ba- 
sis, and  the  difference  between  the  buying 
and  selling  price  being  charged  against  your 
orator  or  placed  to  bis  credit,  as  the  case 
might  be."  The  bill  then  prays  for  an  ac- 
counting, and  that  the  defendants  may  set 
forth  each  purchase  and  sale  made  by  them 
on  behalf  of  the  complainant,  with  the  names 
and'  dates  in  full  and  the  prices,  and  that 
the  amount  due  from  the  defendants  to  the 
complainant  may  be  ascertained  and  decreed. 
The  demurrer  specifies  a  number  of  causes 
which  I  do  not  think  It  necessary  to  detail. 

Wenner  &  Ostrom,  for  complainant  Wm. 
P.  Martin,  for  defendants. 

GARRISON,  V.  C.  (after  stating  the  facts 
as  above).  It  Is  entirely  clear,  under  the 
law  of  this  state,  that  the  transactions  plead- 
ed In  the  bill  were  gambling  transactions. 
Flagg  V.  Baldwin,  38  N.  J.  Eq.  219,  48  Am. 
Rep.  308  (Ct.  of  Err.,  1884);  Sharp  v.  Stalker, 
63  N.  J.  Bq.  690,  52  Atl.  1120  (Stevens,  V.  O., 
1902);  Van  Pelt  v.  Schauble,  68  N.  J.  Law, 
638,  54  Atl.  437  (Ct.  of  Err.,  1903) ;  Thomp- 
son V.  Williamson,  67  N.  J.  Eq.  212,  58  Atl. 
602  (Emery,  V.  C,  1905);  Myers  v.  Friden- 
berg,  70  N.  J.  Eq.  8,  62  Atl.  532  (Magie,  Ch„ 
1905).  In  the  brief  of  the  complainant  he 
"concedes  that  his  bill  of  complaint  as  drawn 
sets  up  an  action  which  comes  within  the  act 
to  prevent  gaming."  The  situation  is  closely 
analogous  to  that  dealt  with  in  the  case  of 
Myers  v.  Fridenberg,  supra.  If  the  action  is 
by  virtue  of  the  fifth  section  of  the  act  (Gen. 
St.  1895,  p.  1606),  It  is  barred  by  lapse  of 
time;  if  by  virtue  of  the  second  section,  the 
limitation  by  construction  may  apply  there- 
to also,  and  the  action  similarly  be  barred. 
In  any  event,  there  seems  to  be  a  complete 
and  adequate  remedy  at  law,  and  no  neces- 
sity for  the  intervention  of  a  court  of  equity. 

The  gravamen  of  the  complainant's  bill  is 
that  he  turned  over  $3,250  of  money  to  the 
defendants  in  gambling  transactions.  I  can- 
not see  how,  under  these  circumstances,  there 
can  be  any  question  of  any  accounting  between 
the  parties  at  all.  The  transactions  which  he 
pleads  are  undoubtedly  gambling  transac- 
tions, and  he  so  designates  them  himself  in 
his  brief.    If  this  is  so,  he  is  entitled,  under 


the  statute,  to  recover  whatever  be  pat  np, 
and  there  Is  no  doubt  as  to  what  be  put  up, 
and  no  room  for  any  accounting  with  respect 
thereto.  The  complainant  endeavors  to  break 
the  force  of  this  obvious  course  of  reasoning 
by  suggesting  that.  If  it  should  turn  oat 
that  the  defendants  actually  purchased  cer- 
tain stocks  for  his  account,  he  would  be  will- 
ing to  permit  them  to  recoup  themselves  for 
any  losses  with  respect  thereto.  This,  how- 
ever, is  a  matter  of  grace,  and  not  of  law, 
and  does  not  affect  the  situation  in  the  least. 
The  only  ground  upon  which  the  complain- 
ant seeks  to  recover  is  that  the  transactions 
were  prohibited,  and  the  statute  enables  him 
to  recover  whatever  he  put  up  with  respect 
to  the  prohibited  transaction.  The  fact  that 
he  Is  willing,  in  the  face  of  the  law,  to  suffer 
a  certain  loss,  or  to  suffer  loss  under  certain 
circumstances,  does  not  change  the  legal  as- 
pect of  the  question  Involved.  Under  the 
present -bill,  as  I  view  it,  he  pleads  that  be 
was  gambling,  and  that  he  put  up  a  certain 
sum  of  money,  which  he  specifies;  and  If 
he  proves  those  facts  he  is  entitled  to  a  re- 
turn of  that  money.  There  is,  as  has  been 
above  stated,  no  occasion  for  any  accounting 
whatever. 

Nor  could  the  case  be  saved,  even  by  a  re- 
sort to  the  idea  that  a  discovery  la  necessary, 
and  that  equity,  taking  jurisdiction  for  that 
purpose,  would  retain  it  for  all  purposes. 
No  discovery  whatever  is  shown  to  be  nec- 
essary. The  complainant  sets  forth  the  date 
and  the  amount  of  each  payment  that  he 
made  to  the  defendants,  and  if  he  ia  entitled 
to  anything  he  is  entitled  to  a  return  of  those 
accounts,  or  the  aggregate  thereof,  and  b« 
not  only  does  not  show  the  need  of  any  dis- 
covery with  respect  thereto,  but  himself  pos 
sesses  the  best  Information  as  to  them. 

The  demurrer  will  be  sustained. 


C!i  N.  J.  S.  $40 
BIJUR  et  al.  v.  STANDARD  DISTILLING  ft 
DISTRIBUTING  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct  2, 
1908.) 

1.  Corporations  —  Stockholdebs'  Riohtb— 
Acts  of  Couhon  Directors. 

The  rule  allowing  stockholders  to  avoid  con- 
tracts made  with  another  corporation  by  com- 
mou  directors,  applicable  where  the  contract  i» 
made  through  the  directors  alone,  is  inapplica- 
ble to  the  action  of  directors  in  those  statutoiy 
proceedings  where  the  final  action  is  that  of  the 
stockholders  themselves,  acting  in  their  Individ- 
ual rights  and  according  to  their  individual  in- 
terests. 

2.  EsTOPPEi/— Corporations— D18801.UT10K. 

Complainants,  stockholders  of  a  dissolved 
corporation,  having  sued  to  wind  up  its  affairs 
and  having  consented  to  a  decree  for  a  sale  of 
the  assets,  the  proceeds  to  be  distributed  among 
the  stockholders,  arc  precluded  from  showing  in 
a  subsequent  suit  against  another  corporation 
that  the  dissolution  was  brought  about  through 
fraud  of  such  other  corporation,  as  one  of  the 
stockholders,  acting  through  its  own  directors. 


Digitized  by 


Google 


N.J.) 


BUUR  r.  STANDARD  DISTILLING  &  DISTRIBUTING  CO. 


936 


3.  CORPORATrONS— ST00KH01.DEB8'  AGREEMENT 
— CONSTBtJCTION. 

Preferred  stockholders  agreed  that  if  de- 
fendant, another  corporation,  would  guarantee  6 
per  cent,  dividends  on  their  stock,  they  would 
consent  to  a  reduction  of  their  dividends  from 
7  per  cent.,  as  fixed  by  the  charter.  The  stock- 
holders' agreement  required  defendant's  agree- 
ment to  be  indorsed  upon  new  stock  certificates 
to  lie  exchanged  for  old  certificates  and  to  be  de- 
posited with  a  trust  company.  Ueld  that,  since 
the  tniBt  comimny  was  bound  to  receive  the  new 
certificates  and  surrender  the  old,  it  must  be  as- 
sumed, in  the  absence  of  proof,  that  the  trust 
company  accepted  the  new  certificates  from  the 
corporation  issuing  tliem,  with  the  form  of 
agreement  adopted  by  defendant  and  consented 
to  by  the  other  corporation,  to  carry  out  the 
agreement  of  indorsement,  and  as  a  sufficient  in- 
dorsement under  the  agreement,  that  the  new 
certificates  were  accepted  by  the  stockholders  as 
being  properly  indorsed,  that  the  old  certificates 
were  surrendered  without  objection,  and  that 
the  previous  negotiations  cannot  be  resorted  to, 
to  give  the  indorsed  agreement  any  operation 
different  from  that  expressed  on  its  face. 

4.  Same— Nature  of  Agreement. 

Defpndant  corporation's  agreement,  "guar- 
anteeing" payment  of  a  fixed  dividend  on  stock 
of  another  corporation,  did  not  constitute  o. 
guaranty,  but  an  independent  contract,  where  it 
was  made  in  a  readjustment  of  such  other's  cor- 
poration's affairs,  in  which  defendant  was  inter- 
ested ;  defendant  receiving  substantial  independ- 
ent- consideration  on  a  consummation  of  the 
whole  plan. 

5.  Same— Stock  Certificates— Natdtib. 

A  stockholder's  rights  do  not  necessarily  de- 
pend on  the  issue  or  holding  of  the  stock  certifi- 
cate itself,  but  are  rights  of  which  the  certifi- 
cate is  the  evidence  or  muniment  of  title ;  the 
certificate  not  being  the  property  itself. 

6.  Same— STOCKnoLDER's  Rights. 

A  stockholder's  rights,  evidenced  by  a  cer- 
tificate, include  the  personal  rights  inherent  in 
a  stockholder  as  a  member  of  the  corporation,  as 
the  right  to  attend  meetings,  vote,  etc.,  the  prop- 
erty right  to  share  in  the  dividends  and  in  dis- 
tributions of  assets,  and  the  rights  conferred  by 
law  to  protect  such  personal  and  property 
rights. 

7.  Same— Dissolution— Effect. 

Dissolution  of  a  corporation  terminates  a 
stockholder's  personal,  but  not  his  property, 
rights. 

8.  Sake— Dividend  Agreement  Construed— 
"Outstanding"  Certificates. 

Defendant  corporation  giiaranteed  payment 
of  a  fixed  dividend  on  stock  in  another  corpora- 
tion, so  long  as  the  certificate  of  stock  should 
be  "outstanding."  Held,  that  a  dissolution  of 
such  other  corporation,  and  a  decree  distribut- 
ing its  assets,  terminated  a  stockholder's  right 
to  dividends  under  the  agreement;  the  term 
"outstanding,"  as  used,  meaning  "lawfully  out- 
standing," and  the  certificate  remaining  effective 
only  for  the  purpose  of  production  as  evidence 
of  the  holder's  right  under  the  decree  of  distri- 
bution. 

9.  Same. 

Defendant  corporation,  by  guaranteeing 
payment  of  a  fixed  dividend  on  stock  in  another 
corporation,  in  which  it  held  stock,  so  long  as 
tbe  guaranteed  certificates  should  be  outstand- 
ing, did  not  impliedly  agree  that  it  would  not 
pxercise  its  statutory  right  as  a  stockholder  to 
vote  to  dissolve  such  other  corporation,  because 
a  dissolution  might  terminate  its  liability  under 
the  agreement. 

10.  Same— Effect  of  Dissolution  —  Breach 
OT  Contract. 

A  claim  for  breach  of  contract  by  a  cor- 
poration is  chargeable  against  its  assets  on  dis- 
solution. 


Bill  by  Nathan  Bijur  and  another  against 
the  Standard  Distilling  &  Distributing  Com- 
pany and  others.  Decree  dismissing  bill  ad- 
vised. 

James  E.  Howell,  Mr,  Bijur,  and  Mr.  En- 
gelhard (Cault  &  Smith,  of  counsel),  for  com- 
plainants. R.  V.  LIndabury,  Levi  Mayer,  and 
O.  C.  Demlng  (LIndnbury.  Depue  &  Faulks, 
of  counsel),  for  defendants. 

EMERY,  V.  O.  The  Standard  Distilling 
&  Distributing  Company,  a  corporation  or- 
ganized under  the  general  corporation  net. 
tbe  corporate  defendant  In  this  suit  has  been 
dlsssolved  by  the  voluntary  action  of  Its  stock- 
holders under  tbe  act,  and  is  now  being 
wound  up,  under  the  act,  by  the  Individual 
defendants,  the  directors  at  the  time  of  the 
dissolution.  The  complainant  Bijur,  as  a 
creditor  of  the  Standard  Company,  filed  this 
bill,  on  behalf  of  himself  and  other  creditors, 
for  the  adjudication  of  his  claims  and  their 
payment  out  of  the  assets  of  the  corporation. 
By  stipulation  of  the  defendants,  made  on 
the  application  for  a  preliminary  Injunction 
restraining  the  distribution  of  the  assets 
pending  the  adjudication  of  complainant's 
claim,  the  bill,  being  sworn  to,  was  taken 
as  a  presentation  of  complainant's  proof  of 
claim,  and  an  order  was  made  In  tbe  cause 
that  it  be  so  taken. 

Complainant's  claim  against  tbe  Standard 
Company  is  based  on  written  agreements  in- 
dorsed by  or  on  behalf  of  the  Standard  Com- 
pany on  the  certificates  of  first  preferred 
and  second  preferred  stock  of  another  cor- 
poration, called  the  "Spirits  Distributing 
Company."  These  certificates  of  stock  were 
l&sued  under  date  Qf  April  IS,  1899,  and  the 
indorsement  on  the  certificate  for  first  pre- 
ferred stock  is  in  the  following  form:  "For 
good  and  valuable  consideration,  the  receipt 
of  which  is  hereby  acknowledged,  the  under- 
signed hereby  guarantees  and  agrees  to  pay 
to  the  bolder  of  record  of  the  within  certifi- 
cate, so  long  as  said  certificate  shall  be  out- 
standing, but  not  to  exceed  the  present  un- 
expired term  of  the  period  for  which  said 
Spirits  Distributing  Company  Is  incorporated, 
1%  per  cent,  dividend  on  the  15th  days  of 
January,  April,  July,  and  October  In  each 
year,  beginning  with  the  year  1899,  on  every 
share  of  first  preferred  stock  of  said  Spirits 
Distributing  Company  represented  by  the 
within  certificate.  Standard  Distilling  &  Dis- 
tributing Company,  by  N.  E.  D.  Hugglns, 
Secretary."  The  indorsement  on  the  certifi- 
cates for  second  preferred  stock  Is  similar  In 
form,  except  that  the  payments  are  "1  per 
cent,  dividend  on  the  15th  days  of  April  and 
October  in  each  year,  beginning  with  the  year 
1890."  , 

Complainant  Bijur,  since  April,  1899,  has 
been  tbe  owner  of  404  shares  of  first  prefer- 
red, one  certificate  for  54  shares  Issued  to 
one  Arnold,  and  one  certificate  for  350  shares 
issued  to  one  Liebman,  and  also  the  owner 


Digitized  by 


Google 


936 


70  ATLANTIC  BBPOBTBB. 


S.J. 


of  1,100  shares  of  second  preferred  stock  in 
a  single  certificate,  Issued  also  to  Llebman. 
Arnold  and  Llebman  are  still  the  holders 
of  record,  but  It  is  admitted  by  the  pleadings 
and  at  the  hearing  that  the  stock  standing 
on  the  record  In  their  names  always  has 
been,  and  is  now,  owned  by  the  cotnplalnant 
Bljur,  who  has  the  certificates  in  his  posses- 
sion, and  has  also  assignments  of  their  In- 
terests, and  is  entitled  to  whatever  may  be 
due  or  become  due  on  the  certificates.  The 
other  complainant,  Wlndmuller,  who  was  al- 
lowed to  Intervene  In  the  suit,  Is  the  owner 
and  holder  of  record  of  10  shares  of  the  first 
preferred  and  10  shares  of  the  second  pre- 
ferred stock.  Payments  were  made  by  the 
Standard  Company  to  the  complainants  as 
owners  or  holders  of  the  certificates,  accord- 
ing to  the  terms  of  the  indorsement,  from 
the  date  thereof  up  to,  but  not  Including,  the 
payments  of  April  16,  1902.  For  the  pay- 
ments due,  or  claimed  to  be  due,  on  that 
date  (about  $1,731)  salt  was  brought  against 
the  Standard  Company,  in  the  Supreme  Court 
of  the  state  of  New  York,  by  the  complain- 
ant Wlndmuller,  on  his  own  behalf  and  as  as- 
signee of  Llebman,  and  Judgment  recovered, 
which  Judgment  was  a£9rmed  on  appeal  to 
the  Appellate  Division  (Wlndmuller  v.  Stand- 
ard,  etc.,  Co.,  106  App.  Dlv.  246,  94  N.  Y. 
Supp.  5^,  and  also  by  the  Court  of  Appeals 
(186  N.  Y.  672,  79  N.  R  1119)  in  November, 
1906. 

The  present  claim  of  complainant's  bill, 
which  was  filed  September  30,  1005,  is  based 
on  the  payments  alleged  to  be  due  from  and 
Including  July  15,  1902,  to  the  filing  of  the 
bin,  and  the  payments  subsequently  accruing 
and  to  accrue  up  to  the  year  1946,  the  period 
for  which  the  Spirits  Distributing  Company 
was  Incorporated  (50  years  from  January 
6,  1§96),  expiring  on  January  6,  1946.  The 
situation  as  to  the  liability  of  the  Standard 
Company  to  the  holders  of  certificates,  upon 
the  agreement  Indorsed,  Is  changed,  or  claim- 
ed to  be  changed,  since  April  15,  1902,  by  rea- 
son of  the  dissolution  of  the  Distributing 
Company  by  vote  of  Its  stockholders,  and  pro- 
ceedings for  that  purpose  taken  under  the 
act,  beginning  with  a  resolution  of  the  di- 
rectors advising  dissolution,  passed  December 
27,  1901.  The  formal  regularity  of  these 
statutory  proceedings  for  dissolution  is  not 
disputed,  and  this  company  was  dissolved  on 
June  2,  1902.  Two  days  later,  and  on  June 
4,  1902,  the  two  complainants,  together  with 
Arnold,  filed  a  bill  in  this  court,  as  the  hold- 
ers and  owners  both  of  the  first  and  second 
preferred  stock,  against  the  Spirits  Distrib- 
uting Company  and  its  directors  at  the  time 
of  the  dissolution,  alleging  the  dissolution 
of  the  company  by  the  proceedings  taken,  and 
praying,  for  reasons  stated  In  the  bill,  the 
appointment  of  a  receiver,  other  than  the  di- 
rectors, to  wind  up  the  affairs  of  the  com- 
pany. In  this  cause  a  decree  was  made  on 
July  8,  1902,  the  complainants  in  the  cause 
consenting  to  it,  for  the  sale  to  a  corporation. 


called  the  "Distilling  Company  of  America," 
of  all  the  assets  of  the  Spirits  Distributing 
Company,  of  every  kind  and  descrlptl<Hi,  for 
$1,243,538.80.  It  was  further  decUied  by  this 
decree  that  this  -sum  constituted  the  total 
assets  for  distribution  among  the  sharehold- 
ers of  the  Distributing  Company,  less  lia- 
bilities, which  were  fixed  at  $209,910.03,  leav- 
ing for  actual  distribution  $1,033,628.77,  or 
$82.69  for  each  of  the  first  preferred  shares 
of  the  company,  which  were  by  the  charter 
of  the  company  entitled  to  be  first  paid  the 
par  value  of  their  shares  before  any  distri- 
bution on  the  second  preferred  or  common 
stock;  and  It  was  ordered  by  this  decree  of 
July  8,  1902,  that  the  trustees  (the  directors 
at  the  time  of  the  dissolution  being  by  the 
order  continued  as  trustees)  forthwith  make 
distribution  among  the  first  preferred  share- 
holders of  this  sum,  according  to  their  re- 
spective holdings,  as  set  out  and  determined 
In  the  order  Itself,  including  Arnold  (for  Bl- 
jur) as  owner  of  64  shares  first  preferred 
stock,  Llebman  (for  BlJur)  as  holder  of  330 
shares  first  preferred  and  1,100  second  pre- 
ferred, and  Wlndmuller  as  holder  of  10  shares 
first  preferred  and  10  shares  second  preferred 
stock.  The  payments,  however,  were  not  re- 
quired to  be  made  by  the  trustees,  except  to 
such  stockholders  as  should  present  their 
certificates  of  first  preferred  stock  and  permit 
the  Indorsements  of  the  payment  of  the  divi- 
dend to  be  made  thereon.  The  further  di- 
rection was  made  "that  the  distribution  of 
the  assets  of  the  Spirits  Distributing  Com- 
pany herein  provided  for  is  Intended  to  be 
and  Is  a  final  distribution  of  all  the  assets 
of  the  said  corporation  of  every  kind  among 
its  shareholders."  This  decree  for  a  final 
distribution  of  assets  among  all  shareholders 
entitled  was  made  to  carry  out  the  leave  re- 
served by  a  previous  order,  made  July  2, 
1902,  when,  after  the  complainants  bad  ac- 
cepted the  ofCer  of  purchase,  the  cause  was 
directed  to  stand  over  for  the  purpose  of  giv- 
ing notice  to  the  stockholders  of  record,  not 
represented  in  court,  and  by  this  order  of 
July  2,  1902,  special  leave  given  on  the  final 
acceptnnee  of  the  offer  to  apply  at  once  for 
the  orders  and  decrees  necessary  to  carry 
the  same  into  effect,  and  for  a  decree  of  final 
distribution  of  the  assets  of  said  Spirits  Dis- 
tributing Company  among  the  parties  enti- 
tled thereto.  This  decree  of  July  8, 1902,  con- 
sented to  and  procured  by  complainants,  was 
not  appealed  from,  and  must  stand  as  in  sub- 
stance and  effect  a  decree  for  the  payment  of 
a  definite  sum  fixed  as  complainants'  share 
of  the  assets  of  the  DIstrlbating  Company  on 
dissolution. 

Complainants  do  not  appear  to  have  ten- 
dered or  presented  their  certificates  of  stock 
to  the  trustees  for  the  receipt  of  dividend, 
under  this  decree,  from  the  assets  of  the  Dis- 
tributing Company.  The  present  clahn  against 
the  Standard  Company  on  Its  agreement  In- 
dorsed on  the  certificates  is  based  on  the 
view  that,  notwithstanding  the  dissolution  of 
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the  Spirits  Distribatliig  Company,  their  claim 
against  the  Standard  Company  on  Its  agree- 
ment Is  still  a  continuing  claim,  and  will 
continue  until  the  time  expressly  fixed  as 
limiting  the  period  of  its  llabUlty,  viz.,  the 
time  for  which  the  Distributing  Company 
was  incorporated,  January,  1916.  This  claim 
Is  by  the  bill  based  (1)  on  the  construction 
of  the  agreement,  which,  it  is  insisted,  was 
not  made  to  depend  upon  the  existence  of 
the  Distributing  Company,  so  that  the  certif- 
icates are  still  "outstanding"  without  re- 
gard to  the  dissolution ;  and  (2)  because,  If 
dependent  on  the  existence  of  the  company, 
the  dissolution  was  fraudulent  and  Told  as 
against  complainants,  and  of  no  effect,  for 
the  reason  that  it  was  brought  about  unlaw- 
fully and  in  fraud  of  complainants  and  of 
their  rights  under  the  certificate.  The  reso- 
lutions for  dissolution  passed  in  December, 
1901,  are  attacked  because  not  honest,  but  In 
the  interest  of  the  Standard  Company  and 
of  the  Distilling  Company  of  America,  which 
together,  as  owners  of  nearly  all  of  the 
stock,  preferred  and  common,  of  the  Distrib- 
uting Company,  controlled  the  latter  in  Its 
Interest  and  dissolved  the  company  for  the 
purpose  of  terminating  liability  under  the 
agreement  The  further  ground  of  fraud  al- 
leged is  that  the  three  companies  Interested 
In  the  termination  of  the  contract  were  gOT- 
erned  and  controlled  by  the  same  or  common 
directors,  which  seems  to  be  claimed  as  of 
itself  making  the  proceedings  of  the  direct- 
ors for  dissolution  fraudulent  against  the 
minority  stockholders.  The  rule  allowing 
stockholders  of  a  company  the  option  to 
avoid  contracts  or  agreements  made  by  com- 
mon directors,  on  l)ehalf  of  both  companies, 
and  which  is  applied  in  proper  cases  where 
the  contract,  finally  binding  the  company  and 
all  Its  stockholders,  is  made  through  the  di- 
rectors alone,  has  no  application  to  the  ac- 
tion of  directors  to  those  statutory  proceed- 
ings where  the  final  action  is  that  of  the 
stockholders  themselves,  acting,  as  they  are 
entitled  to  act,  in  their  individual  rights, 
and.  If  they  choose,  according  to  their  In- 
dividual Interests.  In  Colgate  v.  U.  S.  Leath- 
er Co.  (N.  J.  Ch.)  67  Ati.  657  (1907),  I  ex- 
amined this  question  with  reference  to  the 
statutory  proceedings  in  the  merger  of  cor- 
poratlona  This  case  is  now  pending  in  the 
appellate  court  Substantially  the  same  view 
was  taken  in  reference  to  the  rights  of  the 
stockholders  in  voting  upon  the  dissolution 
now  complained  of  by  Judge  Kirkpatrick  in 
a  suit  brought  by  the  complainants  and  Ar- 
nold against  the  Standard  Company  and  the 
Distilling  Company  of  America,  the  record  of 
which  has  been  offered. 

Nor  has  the  charge  of  fraud  in  the  pas- 
sage of  the  resolution  been  at  all  made  out 
On  the  contrary,  the  evidence  of  the  witness- 
es called  by  complainant  on  this  hearing  to 
testify  In  relation  to  the  passage  of  the  reso- 
lution for  dissolution  disproves  the  charge, 
and  on  the  hearing  and  in  the  briefs  the  evi- 


dence mainly  relied  on  to  support  the  charge 
is  that  of  the  reports  of  the  several  compa- 
nies and  the  financial  condition  of  the  com- 
pany as  inferred  from  these  reports.  These 
statements  do  not  Justify  such  inference. 
But  as  to  all  of  the  objections  to  the  dissolu- 
tion of  the  Distributing  Company,  based  on 
the  alleged  fraud  of  the  Standard  Company 
as  one  of  the  stockholders,  acting  through 
its  own  directors,  I  think  the  complainants 
are  concluded  by  the  bill  and  proceedings  in 
their  own  suit  In  chancery  above  set  forth, 
in  which  they  accepted  the  dissolution,  took 
proceedings  to  carry  it  into  effect,  and  pro- 
cured a  final  decree  distributing  its  assets 
among  all  its  stockholders,  including  as  well 
the  Standard  and  Distributing  Compa^iy  as 
themselves.  The  decree  Is  set  up  in  the  an- 
swer as  res  adjudlcata,  and  it  must  there- 
fore be  given  full  effect  on  all  the  matters 
foreclosed  by  it  The  claim  of  complainants 
against  the  Standard  Company,  therefore, 
must  depend  upon  the  contract,  and  this  Is 
the  ground  upon  which  the  claim  is  mainly 
placed  by  the  bill;  the  allegation  of  fraud 
in  the  proceedings  for  dissolution  being  set 
up  apparently  only  as  an  alternative  answer 
or  basis  of  relief,  In  case  the  contract  be  con- 
strued as  terminated  merely  by  the  dissolu- 
tion of  the  Distributing  Company. 

Construing  the  contract  the  complainants 
claim  that  the  contract  must  be  construed 
solely  by  its  terms,  and  that  the  certificate 
is  still  "outstanding,"  within  the  meaning  of  • 
the  agreement,  and  that,  In  the  absence  of 
any  express  provision  to  that  effect,  the  dis- 
solution of  the  company  does  not  of  itself 
terminate  the  contract.  The  defendants,  up- 
on this  branch  of  the  case  (the  construction 
of  the  contract),  claim  that  the  contract  it- 
self contemplates  payment  of  the  dividends 
only  during  the  existence  of  the  company, 
and  that  by  the  dissolution  of  the  company 
the  certificate  ceased  to  be  outstanding;  and 
as  a  further  defense,  upon  the  continuance  of 
the  claim  for  dividends  after  dissolution  and 
affecting  the  construction  of  the  contract  in 
this  respect  they  set  up  that  the  agreement 
in  the  form  signed,  was  the  result  of,  and 
intended  solely  to  carry  into  effect,  prior  ne- 
gotiations (through  one  Eicks,  an  Interme- 
diary promoter),  to  which  the  Distributing 
Company  and  the  Standard  Company  and 
their  individual  stockholders,  Including  com- 
plainants, were  parties.  The  following  facts 
In  relation  to  these  negotiations  appear  by 
the  undisputed  evidence:  In  these  negotia- 
tions the  stockholders'  agreements  (signed  by 
the  complainants  on  their  part,  along  with 
the  other  stockholders)  described  and  refer- 
red to  the  proposal  of  the  Standard  Company 
as  one  by  which  it  would  "guarantee  the 
payment  during  the  existence  of  the  said 
Spirits  Distributing  Company  of  a  dividend 
of  1%  per  cent,  upon  the  15th  days  of 
January,  April,  July,  and  October  In  each 
year,  upon  $1,250,000  of  said  first  preferred 
stoclc,  or  80  much  thereof  at  may  be  out- 
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standing  from  time  to  time."  The  stock- 
holders' agreement  recited,  among  other 
things,  that  In  consideration  of  this  guaran- 
ty they  were  willing  on  their  part  to  consent 
to  the  reduction  to  6  per  cent,  of  the  divi- 
dend on  their  stock  (fixed  by  the  original 
charter  at  7  per  cent).  This  reduction  was 
one  of  the  features  of  the  readjustment.  As 
to  the  form  which  the  contract  of  the  Stand- 
ard Company  thus  referred  to  should  assume, 
the  stockholders'  agreement  further  provided 
that  the  new  certificates  of  stock  (to  be  ex- 
changed for  the  old  certificates)  "shall  have 
Indorsed  thereon  the  agreement  of  said  Stand- 
ard, etc.,  Company  to  pay  to  the  holder  of 
said  first  preferred  stock  a  dividend  of  1% 
per  cent  upon  the  par  value  thereof,  on  the 
15th  days  of  January,  April,  July,  and  Oc- 
tober in  each  year,"  etc.,  and  that  upon  re- 
ceiving certificates  so  guaranteed  the  Man- 
hattan Trust  Company  (the  depositary  of  the 
stock)  was  authorized  to  cancel  the  old  cer- 
tificates of  stock  deposited  with  the  Trust 
Company  under  the  agreement  and  surrender 
them  to  the  Distributing  Comp.iny. 

The  stockholders'  agreement  was  ratified 
by  the  stockholders,  including  complainant 
Bijur,  wlio  had.  however,  procured  an  injunc- 
tion in  a  suit  I)rou?lit  liy  one  Pronick  against 
carryinR  out  nn  ninciidment  to  the  cliarter  of 
the  Spirits  Distributing  Company,  which  was 
also  a  feature  of  the  adjustment.  This  In- 
junction, as  he  says  on  the  hearing  In  this 
case,  was  rolo.isod  upon  tlie  matter  being  ad- 
justed in  a  wiiy  Fr.tlsl'nelory  to  him,  and  he 
then  dcp^'sited  lils  sdn-k  and  took  the  new 
stock.  The  form  of  the  nprocmc. '.  of  the 
Standard  Company  actually  indors;  a  on  tlie 
new  certificates  differs  from  that  given  In 
the  stocklioltlpis'  acroonicnt  in  this  respect, 
viz.:  Iiistor\(l  of  followinsr  t'le  precise  lan- 
guage of  tl:o  .TuropiiHi-t  "to  pjiy  diiriiipr  tlie 
existei'.fo  of  tlio  Spirits  Distril)nli!:;T  Conipa- 
ny  ii  dividend  of  I'i  per  emit.,  ofc,  on  every 
share  of  flvKt  prrrcrrcd  stoflv  rcpi'os(>nted  liy 
the  within  ecrtificnte,  or  so  nineh  thereof  as 
may  be  outstanding  (or  provided  tlie  same  be 
outstandinsl,"  the  agrceiiipnt  is.  "guarantees 
and  a?rpos  to  jmy  to  tlio  holder  of  r"ford  of 
the  within  ccftifK'ato,  so  long  ns  said  certif- 
icate sliall  bo  outstanding,  but  not  t^i  exoced 
tiie  present  unexpired  term  for  wliit-h  tl:o 
company  is  iniM.-rporatod."  The  iil).)ve  facts, 
relating  to  tlie  matter  of  the  form  of  the 
agreement  as  originally  proposed  and  finally 
executed,  are  undisputed.  How  the  form  in 
question  came  to  be  adopted  does  not  appear, 
but  inasmuch  as,  under  the  agreement,  the 
Trust  Company  was  charged  with  the  duty 
of  receiving  tlie  new  certificates  and  surrend- 
ering the  old  ones,  it  must,  in  the  absence  of 
proof,  be  assumed  that  the  Trust  Company 
accepted  from  the  Distributing  Company  the 
new  certificates,  with  the  form  of  agreement 
adopted,  as  the  form  adopted  by  the  Stand- 
ard Company  and  consented  to  by  the  Dis- 
tributing Company  to  carry  out  the  agree- 
ment of  Indorsement,  and  as  a  sufllcient  in- 


dorsement nnder  the  agreement ;  and  It  most 
also  be  .  sumed  that  the  certificates  so  in- 
dorsed were  accepted  by  the  stockholders  (hi- 
eluding  complainants)  from  the  Trust  Com- 
pany as  having  Indorsed  thereon  the  agree- 
ments to  which  they  were  entitled,  and  which 
they  were  bound  to  receive  under  the  agree- 
ment, and  that  without  objection  from  any 
stockholder  the  old  certificates  were  surren- 
dered by  the  Trust  Company  on  the  deliv- 
ery of  the  new  certificates. 

Under  these  circumstances,  my  ylew  is 
that  the  previous  negotiations  cannot  be  r^ 
sorted  to  for  the  purpose  of  giving  to  the  in- 
dorsement in  question  any  construction  or 
operation  different  from  that  expressed  lu 
the  agreement  itself  finally  delivered,  and 
that  the  parties  on  both  sides  must  stand 
on  the  contract  as  finally  executed  and  ac- 
cepted. The  right  to  resort  to  prior  negotia- 
tions for  the  purpose  of  qualifying,  by  cir- 
cumstances ultra  the  contract,  the  terms  of 
the  contract  by  construction  or  otherwise,  is 
sometimes  allowed  under  special  rules  Re- 
lating to  contracts  of  guaranty,  and  on  the 
ground  that  a  guaranty  Is  a  secondary  lial>il- 
Ity,  wliich  In  such  cases  arises  only  on  tlie 
whole  circumstances  of  the  case  as  proved; 
and  cases  are  cited  by  counsel  which  au- 
thorize such  fviiUMice.  But,  as  bearing 
on  the  question  whether  these  prior  negn- 
tiatlous  can  he  resorted  to  for  the  purpose 
of  controlling  the  contract  in  the  proseiit 
case.  It  is  jiropcr  further  to  add  that  the 
Standard  Company,  although  referred  to  as 
guarantor,  In  this  one  feature  of  tiie  plan  of 
ai'.iiistnicnt — the  indorsement  of  tlie  wrtiti- 
cates — really  occupied  the  position  of  an  in- 
dt  [u'lidcnt  contractor,  when  the  entire  seoi'e 
of  tho  negotiations  is  considered,  and  it  re- 
ceived consideration  for  the  contract  of  guar- 
anty, which  was  only  one  of  the  contr.i.-ts 
made  in  a  transaction  which  was  a  real- 
justninnt  of  the  financial  condition  of  t!ie 
Distributing  Company,  in  which  the  Stand- 
ard Company  had  an  interest.  On  the  con- 
snniination  of  the  whole  plan,  it  receive»i 
sulistantial  Independent  consideration,  which 
was  .sutiiiieut  legal  basis  for  the  contract 
in  quosliou,  considered  as  an  indepeudent 
and  original  contract,  and  the  contract  was 
in  form  made,  not  as  a  contract  merely  of 
guaranty,  but  In  the  words  "guarantee  and 
agree  to  pay."  The  contract  In  question  was, 
in  the  Windmuller  Case  in  New  York,  above 
referred  to,  construed  to  be  such  original 
contract  of  payment,  and  not  a  mere  contract 
of  guaranty,  and  the  whole  transaction  was 
held  by  that  court  to  be  "In  reality  only  a 
method  of  paying  part  of  the  price  which 
tlio  Standard  Company  was  willing  to  ex- 
pend for  the  acquisition  of  the  controlliug 
Interest  which  It  sought"  It  waa,  therefore, 
held  not  to  be  ultra  vires  as  a  mere  guaranty. 

The  right  of  the  complainants  to  recover 
from  the  Standard  Company  dividends  after 
April  15,  1902,  depends,  therefore,  in  my 
judgment,  solely  on  the  construction  of  the 
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contract  for  payment  indorsed  on  the  cer- 
ti&catea;  and  on  the  tmdiapnted  facts  above 
stated  the  precise  question  is  whether,  after 
the  dissolution  of  the  company  and  the  final 
decree  for  distribution  of  its  assets  to  the 
shaxeholders,  including  complainants,  and 
made  in  the  suit  instituted  by  them  for  that 
purpose,  the  certificates  are,  within  the 
meaning  of  the  contract,  "outstanding."  The 
solution  of  this  question  involves  some  con- 
Rlderation  of  the  nature  of  a  certificate  and 
its  relation  to  the  shareholders'  rights  In  a 
company.  The  shareholder's  rights  in  the 
company  of  which  he  is  shareholder  are  not 
necessarily  depotdent  on  the  Issue  or  holding 
of  the  certificate  itself,  but  are  rights  of 
which  the  certifldate  is  the  evidence  or 
muniment  of  title,  and,  so  far  as  relates  to 
the  stockholder's  rights  in  the  company,  the 
certificate  is  not  Itself  the  property.  2 
Thomps.  Corp.  8  2348;  Lowell,  Transfer  of 
Stock,  (.109.  The  rights  of  the  stockholder 
evidenced  by  tlie  certificate  are  all  comprised 
In  two  classes:  First,  the  personal  rights 
inherent  in  a  stockholder  as  a  member  of 
the  corporation,  being  the  right  to  attend 
meetings,  vote,  and  the  like,  and  including 
all  personal  rights  as  member;  and,  second, 
the  property  rights,  which  are  the  rights  to 
share  in  the  dividends  of  the  corporation 
and  in  the  distribution  of  its  assets.  These 
rights,  with  those  conferred  by  law,  as  in- 
cidental solely  to  their  protection,  comprise, 
I  think  all  the  rights  of  the  stockholder; 
and  the  certificate  of  stock  is,  as  between 
the  shareholder  and  the  company  and  all  its 
other  shareholders,  the  evidence  of  this 
membership  and  right  to  share  In  the  prop- 
erty and  assets.  A  dissolution  of  the  cor- 
poration terminates  those  rights  of  a  share- 
holder which  are  merely  personal  to  him 
as  a  member,  but  does  not  terminate  his 
property  right  in  the  assets.  It  has,  how 
ever,  been  held  by  high  authority,  which  has 
never  been  questioned,  that  on  dissolution 
the  title  evidenced  by  the  certificate  becomes 
merely  an  equitable  right  to  a  distributive 
share  in  the  funds,  and  that  the  stockholder 
can  ,no  longer  convey  any  legal  title  to  his 
stock  by  the  mere  assignment  of  the  certifi- 
cate. A.  ft  A.  Corp.  (10th  Ed.);  James  v. 
Woodruff,  10  Paige  (N.  Y.)  541,  afllrmed  on 
appeal  2  Denlo  (N.  Y.)  574  (1S45). 

Taking  this  to  be  the  true  nature  and  scope 
of  the  certificate,  as  I  think  It  is,  the  ques- 
tion of  construction  is  narrowed  to  this:  In 
view,  first,  of  the  dissolution  of  the  com- 
pany, which  destroys  all  membership  and 
rights  of  membership,  and,  second,  of  the 
final  decree  of  a  court  of  equity  distrlbutmg 
the  assets  of  the  corporation,  adjudicating 
the  property  rights  of  the  shareholder,  and 
decreeing  payment  to  the  complainants  of 
specified  sums  of  money  as  their  proportion- 
ate share  of  the  assets,  can  the  certificates 
be  now  said  to  be  "outstanding"  7  This  must 
be  taken  to  mean  "lawfully  outstanding,"  and 
tor  what  lawful  porixiseB  U  the  certificate 


now  outstanding?  By  the  decree  of  distribu- 
tion, giving  complainants  a  definite  sum  out 
of  the  assets,  the  general  right  to  share  in 
those  assets,  evidenced  by  the  certificate,  has 
been  merged  and  ended,  and  no  fiuther  right 
to  the  assets  continues  to  exist  under  the 
certificate.  The  sole  purpose  for  which  the 
certificate  now  exists  is  its  production  to  tha 
trustees,  as  evidence  of  the  right  to  receive 
the  money  adjudicated  to  complainants  by 
the  decree.  The  trustees,  by  the  decree  of 
the  court,  now  hold  a  fixed  sum  in  special 
and  direct  trust  for  the  complainants,  in 
satisfaction  of  the  general  property  right 
evidenced  by  the  certificate  while  lawfully 
outstanding  agralnst  the  company,  and  this 
requirement  of  production  for  indorsement  of 
payment  cannot  be  considered  as  In  any  sense 
creating  by  the  decree  Itself  a  situation 
which  continues  the  certificate  as  "outstand- 
ing," within  the  meaning  of  the  agreement 
Suppose  the  Standard  Ck>mpany  had  indorsed 
the  bonds,  instead  of  the  stock,  of  the  Dis- 
tributing Company,  agreeing  to  pay  Interest 
on  each  bond  so  long  as  said  bond  is  "out- 
standing"; such  liability  to  pay  Interest 
would  continue  so  long  and  to  the  extent 
Interest  was  due  on  the  unpaid  principal, 
and  after  as  well  as  before  the  principal  be- 
came due.  But  should  Judgment  be  recover- 
ed for  the  principal  when  due,  and  the  mon- 
ey be  paid  Into  court  on  writ  of  execution; 
could  the  bond  be  then  said  to  be  "out* 
standing,"  merely  because  the  holder  declin- 
ed to  apply  for  the  money  in  court  and  re- 
tained the  bond?  When  merged  and  extin- 
guished by  the  Judgment  and  its  payment, 
the  bond  Is  no  longer  lawfully  "outstanding." 
The  decree  of  distribution  was  In  fact  and  in 
form  a  Judgment  In  favor  of  the  shareholder 
for  the  amount  due  on  his  certificate,  and 
the  direction  to  the  trustees  to  pay  out  of 
the  moneys  in  hand  the  amount  adjudicated 
to  tlie  complainants  was  an  execution  In 
their  favor;  and,  so  far  as  the  Distributing 
Company  and  its  shareholders  are  concerned, 
the  certificate  is  certainly  from  that  date 
no  longer  outstanding.  As  a  matter  of  con- 
struction of  contract,  therefore^  I  condude 
that  the  complainants  have  no  claim  under 
the  agreement  for  any  payment  of  dividends 
after  the  dissolution  and  decree  of  distribu- 
tion, i 

In  the  complainants'  brief  a  liability  to 
pay,  continuing  after  dissolution  and  distrib- 
ution, was  also  pressed  on  the  ground,  first, 
of  a  supposed  obligation  of  the  Standard 
Company  not  to  exercise  its  right  as  shard- 
holder  in  order  to  dissolve  the  Distributing 
Company,  Implied  by  law  from  the  terms  of 
the  agreement;  and,  secondly,  because  of 
an  estoppel  against  denying  the  continued 
existence  of  the  company,  based  on  equities 
claimed  to  arise  from  all  the  circumstances 
of  the  case. 

The  first  grotmd  depends  on  the  construc- 
tion of  the  contract  itself,  and  there  is  no 
reason  why  the  principle^  "expressum  fadt 
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cessare  taciturn,"  should  not  apply  to  a  con- 
tract of  ttais  kind.  The  limit  of  time  ex- 
pressly agreed  on  by  the  parties  for  the 
payment  of  dividends  on  the  shares  repre- 
sented by  the  certiflcates  was  "so  long  as 
the  certiflcates  are  outstanding."  The  statu- 
tory right  of  a  shareholder  to  vote  upon  the 
question  of  dissolution  existed  at  the  time 
the  contract  In  question  was  made  and  ac- 
cepted, and  the  contract  In  its  present  form 
must  be  talcen  to  have  been  made  in  con- 
templation of  it  An  obligation  frpm  the 
nature  of  the  contract  Itself,  that  the  con- 
tractor will  not  exercise  such  Independent 
right  because  of  its  possible  effect  as  termi- 
nating the  contract,  if  construed  according 
to  its  terms,  cannot  be  implied  by  law.  Sev- 
eral of  the  cases  cited  upon  the  point  of 
Implied  obligations  are  those  of  courts  where 
the  dissolution  of  a  corporation  is  held  to 
have  the  effect  of  so  terminating  contracts 
for  employment,  or  like  continuing  contracts, 
that  no  action  against  the  corporation  for 
damages  for  breach  of  contract  exists,  and 
these  courts  have  applied  the  doctrines  of  im- 
plied obligation  or  of  equitable  estoppel 
In  these  cases,  where  the  act  .of  dissolution 
was  that  of  the  contractor  itself  and  was 
inequitablie.  We  have  not  adopted  this  doc- 
trine that  the  mere  dissolution  of  the  con- 
tracting company  Itself  dissolves  its  con- 
tinuing contracts,  and  under  our  law  the 
claim  for  damages  for  breach  of  the  contract 
Is  chargeable  on  its  assets.  Spader  v.  Mural 
Dec.  C3o.,  47  N.  J.  Eq.  18,  20  Atl.  878  (Mc- 
GiU,  Ch.;  1890),  Bolles  v.  Crescent  Drug 
Co.,  53  N.  J.  Eq.  014,  32  Atl.  1061  (Reed,  V. 
Ch.;  1898),  approved  and  followed  In  Rosen- 
baum  V.  Credit  System  Co.,  65  N.  J.  Law, 
255,  48  Atl.  237,  53  L.  R.  A.  346  (Err.  &  App., 
1898).  Had  the  Standard  Distilling  Company 
trustees  set  up  the  dissolution  of  the  Stand- 
ard Company  itself  as  a  defense  to  an  action 
on  its  contract,  these  cases  on  estoppel  cit- 
ed would  be  applicable,  if  the  rule  were  here 
in  force  that  the  dissolution  itself  ordinarily 
or  generally  terminated  a  contract  which  on 
its  face  did  not  refer  to  the  dissolution,  but 
which  would  have  continued,  had  there  been 
no  dissolution.  In  this  case,  the  question 
is  the  altogether  different  one  whether,  by 
Its  own  terms  as  to  continuance,  the  contract 
has  not  terminated^  and,  if  so,  then  whether 
any  different  or  other  time  for  Its  termina- 
tion can  be  fixed,  by  applying  the  doctrine 
of  implied  obligation  to  affect  the  period  of 
termination  fixed  by  the  terms  of  the  con- 
tract 

As  to  the  second  ground  set  np  In  the 
briefs — the  estopx>el  to  deny  the  continued 
existence  of  the  Distributing  Company — ^the 
facts  relied  on  to  raise  the  estoppel  are  the 
same  as  those  relied  on  to  sustain  the  charge 
of  fraud  In  the  dissolution  of  the  Distribut- 
ing Company,  which  I  have  held  not  to  be 
sustained. 

I  will  advise  a  decree  dismissing  the  blU. 


GREENSBORO  OAS  CO.  t.  HOlfB  OHi  & 
OAS  CO. 

(Supreme  Court  of  Pennsylvania.    Jane  2, 
1908.) 

COBPOEATiONB— Contracts  —  VALinixr  —  Es- 

TOFFKI,. 

Where  negotiations  leading  np  to  a  cod- 
tract  of  a  natural  gas  company  to  sell  its  gas 
to  another  company  were  known  to  the  direct- 
ors, and  the  other  company  made  large  expendi- 
tures to  convey  the  gas  to  its  mains  and  secur- 
ed rights  of  way,  and  tK>th  companies  had  treat- 
ed the  agreement  as  valid,  the  natural  gas  com- 
pany was  estopped  to  allege  that  the  contract 
was  invalid,  l>ecau8e  not  approved  at  a  direct- 
ors' meeting  when  a  quorum  was  present 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Suit  by  the  Greensboro  Gas  Company 
against  the  Home  Oil  &  Gas  Company.  From 
a  decree  dissolving  a  preliminary  InJnnctlOD, 
plaintiff  appeals.     Reversed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

H.  L.  Robinson,  for  appellant  D.  M.  Hert- 
Eog  and  Gans  &  Jones,  for  appellee. 

ELKIN.  J.   This  is  an  injunction  blU,  filed 

to  restrain  the  respondent  company  from  sell- 
ing or  disposing  of  the  natural  gas  produced 
from  certain  wells  to  any  person  or  persons 
other  than  the  complaining  company,  and 
from  interfering  or  tampering  with  the  con- 
nections and  appliances  wlilch  have  been  or 
may  hereafter  be  placed  by  the  complainant 
on  the  premises  for  the  purpose  of  obtaining 
the  gas  from  said  wells.  The  whole  contro- 
versy depends  upon  whether  a  valid  contract 
was  .entered  into  between  the  parties  for  the 
purchase  and  sale  of  the  gas  in  the  first  In- 
stance; or,  if  the  negotiations  between  the 
parties  did  not  amount  to  a  binding  agree- 
ment was  there  such  a  ratification  by  sub- 
sequent acts  as  to  make  an  enforceable  con- 
tract? 

The  learned  court  below,  sitting  as  a  chan- 
cellor, found  as  a  fact  that  there  was  not  a 
quorum  present  at  the  meeting  of  the  board 
of  directors,  October  13,  1906,  at  the  time 
a  proposition  was  submitted  by  the  complain- 
ant company  to  take  all  the  gas  produced  by 
the  two  wells  In  question  at  the  rate  of  four 
cents  per  1,000  cubic  feet  and  concluded  as 
a  matter  of  law  that  notliing  done  or  attempt- 
ed to  be  done  at  that  meeting  would  be  bind- 
ing on  the  respondent  We  have  condnded 
that  this  finding  of  fact  and  conclusion  of 
law  were  Justified  under  the  facts,  and  that 
there  was  no  such  manifest  error  as  to  war- 
rant a  reversal  of  the  decree  on  this  account 

The  only  remaining  question  Is  as  to  a  sai>- 
sequent  ratification,  and  this  we  think  is  im- 
portant In  order  to  folly  understand  the 
situation  of  the  parties,  it  will  be  necessaiy 
to  briefly  recite  some  of  the  facts.  The  com- 
plainant company  was  In  the  business  of  sell- 
ing gas  to  consumers.    The  respondent  bad 
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developed  some  gas  territory,  and  coald 
supply  a  limited  amount  of  gas,  but  bad  no 
customers  or  pipe  lines  to  supply  tbem.  It 
was  deemed  advisable  to  make  an  arrange- 
ment to  sell  gas  to  a  larger  company,  and 
tbese  conditions  led  up  to  the  negotiations 
between  the  parties  to  this  controversy.  A 
meeting  was  arranged  for  and  held  at  Smlth- 
fleld  ou  the  date  above  mentioned,  at  which 
were  present  several  members  of  the  board 
of  directors  of  the  respondent  company,  as 
well  as  representatives  of  the  complainant 
company  and  of  another  gas  company.  At 
this  meeting  a  resolution  was  adopted  ap- 
pointing a  committee  of  three  to  make  an 
agreement  with  the  complainant  and  report 
to  a  future  meeting.  In  this  connection.  It 
may  be  remarked,  even  if  a  quorum  had  been 
present,  we  do  not  agree  that  a  resolution  au- 
thorizing a  committee  to  make  and  report  an 
agreement  is  sufficient  authority  to  authorize 
a  committee  so  appointed  to  make  and  enter 
into  a  binding  contract  without  reporting. 
The  resolution  evidently  intended  a  prelimin- 
ary agreement  to  be  arranged  by  the  com- 
mittee, and  the  final  contract  to  be  submit- 
ted for  approval  or  disapproval  at  a  future 
meeting.  However,  It  is  Just  as  dear  that 
the  board  of  directors  were  not  only  willing, 
'but  anxious,  to  make  a  contract  for  the  sale 
of  gas,  and  took  all  the  preliminary  steps 
looking  to  the  consummation  of  such  an 
agreement  The  committee  so  appointed, 
whether  with  proper  authority  or  without  It, 
did  attempt  to  close  a  contract  with  the 
complainant  embodying  the  terms  upon  which 
to  sell  and  deliver  all  the  gas  produced  from 
the  wells  specified.  On  October  29,  1006,  two 
members  of  the  committee  so  appointed  met 
the  officers  of  the  complainant  company  and 
concluded  a  formal  contract,  under  the  cor- 
porate seals  of  the  respective  corporations, 
signed  by  their  presidents,  and  attested  by 
their  secretaries.  The  contract  thus  executed 
was  on  its  face  regular  in  form,  properly  ex- 
ecuted and  attested,  and  presumptively  was 
what  it  purported  to  be — that  is,  a  contract 
between  the  parties ;  and  in  such  a  case  the 
burden  is  on  the  corporation  attempting  to 
repudiate  its  terms  to  rebut  the  presumption 
by  showing  that  the  officers  did  not  have  the 
authority  to  bind  the  company  by  the  con- 
tract so  executed.  This  burden  is  met  in  the 
present  case,  as  the  court  below  has  found; 
bat,  while  the  officers  were  not  authorized  to 
execute  the  contract,  they  went  ahead  under 
the  contract  and  did  undertake  to  carry  out 
its  terms.  They  secured  rights  of  way  for 
complainant  to  lay  its  pipes  for  the  purpose 
of  transporting  the  gas  to  the  mains  of  com- 
plainant, and  they  permitted  the  complain- 
ant, at  a  cost  of  more  than  $2,000,  to  make 
the  connections  in  order  to  carry  out  the 
terms  of  the  contract,  and  appointed  an  em- 
ployC  to  read  the  meter  in  connection  with  an 
employ^  of  the  complainant  company,  so  as 
to  determine  the  amount  of  gas  taken  dflily. 
The  employte   reported  to  their  respective 


companies  the  amount  of  gas  turned  Into  thp 
mains  of  the  complainant  company  each  day. 
In  other  words,  both  companies  treated  the 
agreement  as  a  valid  contract,  and  did  every- 
thing required  to  be  done  under  its  terms, 
for  a  considerable  length  of  time.  The  com- 
plainant tendered  payment  for  the  gas  taken, 
which  was  refused  by  respondent  on  the 
ground  that  a  valid  contract  did  not  exist 
between  the  parties,  because  no  quorum  was 
present  at  the  time  the  committee  was  au- 
thorized to  make  and  report  a  contract. 

After  due  consideration,  we  are  of  opinion 
that  In  view  of  the  negotiations  between  the 
parties,  known  to  the  members  of  the  board 
of  directors,  and  presumptively  to  the  stock- 
holders, *the  expenditure  of  money  on  the 
part  of  complainant  necessary  to  convey  the 
gas  to  its  mains,  the  appointment  of  employes 
to  read  the  meters,  the  securing  of  rights  of 
way,  and  all  the  other  acts  done  in  further- 
ance of  the  terms  of  the  agreement,  are  suf- 
ficient in  law  to  constitute  a  ratification  of 
the  contract  attempted  to  be  made,  and  which 
was  In  point  of  fact  executed,  but  without 
proper  corporate  authority. 

Decree  reversed,  and  record  remitted  to 
the  court  below,  with  instructions  that  the 
injunction  be  made  permanent  as  prayed  for. 


(222  Pa.  22) 

COMMONWEALTH  ex  reL  OLESSBNBB. 

Dist  Atty.  of  York  County, 

v.  KESSLER. 

(Supreme  Court  of  PennsylTania.    June  2, 
1908.) 

1.  BrIOOES— OOKBIBUCnON  BT  COTTIITr. 

A  stream  must  cross  a  public  road  or  high- 
way before  a  bridge  can  be  erected  over  the 
same  by  a  county. 

2.  Saue— DuTT  TO  MAnrrAiK. 

Where  a  coantr,  under  a  mistake  as  to  the 
facts,  erected  a  bridge  across  a  stream  within  a 
city  at  a  point  where  a  public  street  extended 
only  to  the  bank  of  the  stream,  but  thereafter 
an  extension  of  the  street  was  opened  on  the 
Other  side  after  the  opening  the  county  was  liable 
for  the  maintenance  of  the  bridge,  but,  if  the 
original  portion  of  the  street  was  vacated,  the 
liability  of  the  coimty  ceased. 

3.  MA.N0AMUB— When  Lies. 

Mandamus  ^oes  out  only  where  there  is  a 
dear  legal  right  in  the  relator  and  a  correspond- 
ing duty  on  the  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33.  Mandamus,  S  37.] 

Ai>peal  from  Court  of  Common  Pleas,  York 
County. 

Application  by  the  commonwealth,  on  the 
relation  of  James  O.  Glessener,  district  at- 
torney of  York  county,  for  writ  of  mandamus 
to  Robert  C  Kessler  and  others,  county  com- 
missioners. From  an  order  refusing  the  writ, 
relator  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  L.  Rouse,  City  Sol.,  for  appellant. 
H.  C.  Brenneman,  County  Sol.,  tor  appel- 
lee. 
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BROWN.  J.  The  situation  In  this  case 
16  somewhat  anomalous.  In  1892  proceed- 
ings were  Instituted  in  the  court  of  quarter 
sessions  of  Xork  coimty  for  the  erection  of 
a  bridge  by  the  county  of  York  over  the 
Codorus  creelt  at  a  point  where  It  was  al- 
leged in  the  petition  asking  for  the  appoint- 
ment of  viewers  "College  avenue,  a  public 
highway  in  the  city  of  York,  crosses  the 
same."  Viewers  were  appointed,  who  report- 
ed in  favor  o£  the  bridge  and  that  it  would 
require  more  expense  than  it  was  reason- 
able the  city  of  York  should  bear.  This  re- 
port was  subsequently  approved  by  a  grand 
Jury  and  the  court,  and  the  bridge  was  erect- 
ed at  the  expense  of  the  county.  It  is  now 
out  of  repair,  and  this  appeal  is  from  the 
refusal  of  the  court  below  to  require  the 
county  commissioners  to  keep  it  open  and  in 
repair  for  the  traveling  public.  There  was 
a  demurrer  filed  to  the  alternative  manda- 
mus issued  at  the  instance  of  the  mayor  of 
the  city  of  York,  and  the 'case  was  heard 
on  the  petition,  return,  demurrer,  and  facts 
agreed  upon.  The  proceedings  for  the  erec- 
tion of  the  bridge  were  Instituted  and  car- 
ried on  under  an  impression  that  the  Co- 
dorus creek  crossed  College  avenue,  a  pub- 
lic highway  of  the  city  of  York.  As  a  mat- 
ter of  fact,  now  admitted,  neither  this  ave- 
nue nor  any  public  street  had  ever  been  open- 
ed by  ordinance  or  order  of*  court  west  of 
the  creek  to  its  western  bank  at  the  point 
where  the  bridge  was  erected,  and  the  creek 
did  not,  therefore,  cross  a  public  road  or 
highway.  But,  for  the  misrepresentation 
appearing  in  the  petition  for  the  appoint- 
ment of  the  viewers,  no  doubt  Innocently 
made,  the  bridge  would  not  have  t>een  erect- 
ed by  the  county;  for.  If  the  real  situation 
had  been  known  to  the  court,  the  viewers 
could  not  have  been  appointed.  A  stream 
must  cross  a  public  road  or  tiighway  when  a 
bridge  is  to  be  erected  by  a  county.  The  con- 
clusion of  the  learned  judge  below  was  that 
this  bridge  "was  a  creature  of  misrepre- 
sentation from  its  beginning."  In  1902  Col- 
lege avenue  west  of  the  creek  was  opened 
and  adopted  as  a  public  highway  up  to  the 
western  terminus  of  the  bridge,  and,  If  this 
were  all  that  was  In  the  case,  we  should 
not  be  inclined  to  sustain  the  judgment  be- 
low, for  the  situation  would  be  the  cross- 
ing of  the  creek  by  a  public  highway,  and 
what  the  viewers,  grand  jury,  and  court 
found  to  be  necessary  in  1892  would  certain- 
ly be  more  so  in  1908  with  the  growth  and  de- 
velopment of  the  city. 

On  the  east  bank  of  the  creek  a  very  differ- 
ent situation  now  exists.  East  College  Ave- 
nue, which  at  the  time  the  bridge  was  erect- 
ed extended  to  the  creek,  no  longer  reaches  it. 
Before  the  county  refused  to  continue  Its 
maintenance  and  repair  of  the  bridge,  that 
avenue  was  vacated  as  a  public  highway 
from  a  point  east  of  the  right  of  way  of  the 
Northern  Central  Railway  Company  to  the 
east  bank  of  the  creek.     What  tlie  exact 


distance  is  does  not  appear.  True,  a  span 
extends  from  the  western  terminus  of  East 
College  avenue  over  the  tracks  of  the  rail- 
way company  and  connects  with  the  bridge 
across  the  creek, '  and  it  may  be  regarded 
as  part  of  the  bridge,  but,  even  If  there  was 
at  any  time  a  duty  upon  the  county  to  main- 
tain this  span,  that  duty  ceased  when  tlie 
street  under  It  was  vacated.  There  is  no 
longer  a  street  of  the  city  over  the  tracks  of 
the  railway  company  reaching  to  the  east 
bank  of  the  creek  to  .which  East  College 
avenue  formally  had  extended.  This  is  just 
the  situation  as  gathered  from  the  pleadings 
and  the  admissions,  and  if  a  duty  ever  did 
rest  upon  the  county  to  maintain  and  repair 
the  bridge  and  span  and  keep  them  open 
as  part  of  a  public  highway,  that  duty  was 
suspended  with  the  suspension  of  the  high- 
way. On  the  west  bank  of  the  creek  West 
College  avenue  abruptly  now  ends.  A  gap 
extends  thence  all  the  way  across  the  creek 
up  to  and  over  the  railroad  tracks.  In  this 
gap  as  It  now  exists  the  city  of  York  has 
no  rights,  and  within  It  there  Is  no  duty  to 
be  discharged  by  the  county.  Mandamus 
goes  out  only  where  there  is  a  clear  legal 
right  In  the  relator  and  a  corresponding  duty 
upon  the  defendant.  Commonwealth  t.  Flt- 
ler,  136  Pa.  129.  20  Atl.  424. 
Judgment  affirmed. 

(»  P».  140 

In  re  NEILL'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     June  23, 
.1908.) 

1.  WILLS— Revocation— MAKBIA.GE. 

Subsequent  marriage  revokes  a  will  pre- 
viously executed  by  an  unmarried  woman. 

[15d.  Note.- For  cases  in  point,  see  Cent.  Di< 
vol.  49,  Wills,  $§  4C9,  474.] 

2.  Sa»(e. 

An  unmarried  woman  placed  one-half  of  her 
estate  in  the  form  of  a  spendthrift  trust,  and 
provided  that  after  her  death  in  default  of  is- 
sue her  estate  was  to  go  to'  such  uses  as  she 
should  by  will  or  by  writing  in  nature  of  a  will 
appoint,  subsequently,  after  bequeathing  certain 
legacies  by  will,  she  directed  that  the  residue  of 
her  money  should  be  given  to  her  husband,  or 
the  mnn  who  was  to  be  her  husband,  naming 
him,  without  any  reference  in  the  will  to  the 
power  in  the  act  of  trust.  Thereafter  she  mar- 
ried the  man  named  and  in  a  few  months  died 
without  issue.  Held,  that  the  will  was  revok- 
ed by  the  subsequent  marriage,  and  was  not  a 
paper  in  the  nature  of  a  will,  within  the  mean- 
ing of  the  deed  of  trust,  and  there  was  no  valid 
appointment  over  of  tlie  portion  of  the  estate 
covered  by  it. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  49.   Wills,   S$  469,  474.] 

3.  Powers— Execution. 

Act  June  4.  1879  (P.  L.  88).  providing  for 
the  execution  of  powers  over  reai  and  pereonal 
estate  by  the  person  in  whom  such  powers  are 
vested,  is  limited  in  its  operation  to  wills,  and 
does  not  affect  a  power  created  by  a  deed. 
Mitchell,  C.  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 
In  the  matter  of  the  estate  of  JiUia  Mac- 
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alester  Nelll.  From  a  decree  dismissing  ex- 
ceptions to  auditor's  report,  George  Lewis 
Mayer  appeals.    Affirmed. 

.\rgued  before  MITCHELL,  C.  J.,  and 
MESTRBZAT,  POTTER,  ELKIN,  and  STEW- 
ART, JJ. 

Charles  Blddle  and  H.  Alan  Dawson,  for 
appellant.  H.  Gordon  McCoucb  and  John 
Marshall  Gest,  for  appellees. 

POTTER,  J.  On  May  23,  1902,  Jnlla  Mac- 
alester  NelU  made  a  deed  of  trust  for  the 
purpose  of  putting  one-half  of  her  estate  In 
the  form  of  a  spendthrift  trust.  She  pro- 
vided that  after  her  death,  in  default  of  Is- 
ene  or  children,  the  estate  was  to  be  conveyed 
"to  such  uses  and  for  such  estate  or  estates 
as  the  said  grantor  by  any  deed  or  by  her 
last  will  and  testament  or  writing  in  the  na- 
ture thereof  shall  direct,  limit,  and  appoint, 
and  In  default  of  such  deed,  will,  or  other  ap- 
pointment then  to  grant,  assign,  and  convey 
the  same  to  such  person  or  persons  and  for 
such  estates  and  In  such  parts  or  shares  as 
would  be  entitled  to  the  same  by  the  Intes- 
tate laws  of  the  commonwealth  of  Pennsyl- 
vania If  said  grantor  had  died  seised  and 
possessed  thereof  absolutely  and  In  fee."  On 
May  3,  19(t4,  Miss  Nelll  made  the  following 
will :  "When  I  die  I  want  my  money  left  as 
follows:  Five  tlionsand  to  my  cousin  Nell! 
Wolfe.  Five  thousand  to  S.  Clements  Church, 
one  thousand  of  which  to  be  given  by  them 
to  missions.  Throe  thoiisnnd  to  bo  paid  year- 
ly to  my  aunt  Matty  D.  Nolil  until  her  death 
when  tlie  capital  shall  so  to  my  husband. 
All  the  rest  of  my  money  to  be  plven  to  my 
husband  (or  the  man  who  Is  to  be  my  lius- 
bnnd)  George  Lewis  Mayer.  I  want  him  (my 
Imsband)  to  see  that  Mrs.  Haas  is  never  in 
want  and  to  pive  her  one  iiundred  (?100)  for 
me.  Julia  M.  Neill."  On  May  r>,  loai,  she 
was  married  to  George  I^wls  Mayer.  On 
Ansust  4,  ]!)04,  she  died  without  Issue.  The 
auditor  and  the  court  below  held  that  the 
power  of  appointment  reserved  by  the  deed 
of  trust  was  not  exercised. 

Clearly  the  paper  sipned  by  Miss  Neill  on 
May  3,  1904-,  Is  not  her  will;  for,  under  the 
provisions  of  section  IC  of  the  act  of  April 
8.  1^33  (P.  L.  18:i2-;!n.  p.  251),  it  must  be 
deemed  to  have  been  revoked  by  her  subse- 
quent marriage.  And,  as  the  court  below 
I>oints  out,  even  if  It  be  considered  as  a  pa- 
per In  the  nature  of  a  will,  yet  It  lacks  an 
essential  to  the  execution  of  a  power,  In  that 
the  paper  Itself  does  not  show  the  Intent  of 
the  person  attempting  to  execute  the  power. 
The  language  relied  on  to  sustain  the  ap- 
pointment Is:  "All  the  rest  of  my  money  to 
be  given  to  my  husband  (or  the  man  who  is 
to  be  my  husband)  George  Lewis  Mayer." 
Tliere  is  an  entire  absence  of  an.v  reference 
to  the  power  which  It  Is  claimed  sbe  Intend- 
ed to  exercise,  and  there  Is  no  description  of 
the  property  which  would  Identify  it  with 
that  Included  in  the  trust  deed.     In  Bing- 


ham's Appeal,  64  Pa.  345,  Justice  Agnew 
said  (page  340):  "It  may  be  admitted  that 
the  intention  of  the  donee  of  a  power  is  the 
true  criterion  to  dctermtaie  its  execution. 
But  this  intention  must  appear  In  the  instru- 
ment itself.  In  Pennsylvania  the  rule  is  that 
the  Instrument  must  refer  to  the  power  to  be 
executed,  or  actually  dispose  of  the  subject 
of  It  Wetherin  v.  WetheriU,  18  Pa.  205; 
Thompson  v.  Garwood,  3  Whart.  287,  31  Am. 
Dec.  502;  McKonkey's  Appeal,  13  Pa.  253; 
Keefer  v.  Schwartz,  47  Pa.  503;  Common- 
wealth V.  Duffleld,  12  Pa.  277 ;  Heffeman  v. 
Addamg,  7  Watts,  116.  When  the  donee  of 
a  power  refers  to  It,  or  when  he  disposes  of 
the  subject  of  It  by  such  a  description  as 
identifies  it,  the  intent  to  execute  It  Is  free 
from  uncertainty."  But  both  of  these  re- 
quirements are  lacking  in  the  present  case. 

Nor  can  it  be  said  that  the  paper  Is  mean- 
ingless unless  It  be  held  to  refer  to  the  trust 
estate;  for  it  seems  that  only  one-half  of 
Miss  Nelll's  estate  was  put  into  the  trust 
and  she  had  at-  the  time  of  her  death  a  con- 
siderable estate,  which  was  subject  entirel.v 
to  her  own  personal  control  and  disposal, 
outside  of  that  which  had  been  plact-d  in 
trust  We  see  no  reason  wh.v  the  paper  In 
question  may  not  be  reirarded  as  an  intended 
disposition  of  her  property  which  was  not 
Included  In  the  trust 

As  the  act  of  June  4,  1870  (P.  L.  88).  pro- 
viding for  the  execution  of  powers  over  real 
and  personal  estate  by  the  person  in  whom' 
such  powers  are  vesled,  is  limited  in  Its  oi)er- 
atiou  to  wills.  It  does  not  aid  In  any  way  the 
contention  of  c-oiinsel  for  appellant.  The 
sriocifir'ations  of  error  are  overruled. 

The  doereo  of  the  court  below  Is  affirmed, 
and  this  appeal  Is  dismissed,  at  the  cost  of 
appellant 

MITCHELL,  C.  J.,  dissents. 


(222  Fa.  146) 
KASARDA   V.    LEHIGH    VALLEY    R.    CO. 

(Supreme  Court  of  Pennsylvania.    Jane  23' 
1!M«.) 

1.  R  Mi-ROAns— Accident  at  Crossing— Ques- 
tion FOR  JURT. 

AViipre  the  witnesses  disaRree  as  to  the  ac- 
tual cniulition  witli  respect  to  sight  and  henring 
at  tlie  time  of  an  accident  at  a  railroad  crossing, 
these  conditions  can  be  determined  only  by  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §|  1152-1102.] 

2.  Same— Contributory  Negligence. 

In  an  action  for  injuries  at  a  railroad  cross- 
in?,  where  the  evidence  was  conflicting  as  to 
what  in  fact  caused  an  obstrnction  of  the  view, 
whether  due  to  the  darkness  of  the  morning  and 
the  storm  prevailing,  or  to  the  steam  and  smoke 
from  passing  trains,  the  question  of  plaintiff's 
contributory  negligence  was  for  the  Jury. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §i  1152-1192.] 

Appeal  from  Conrt  of  Common  Pleas,  Ia> 
zeme  County. 
Action  by  Joseph  Easarda,  In  his  own  right 
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and  In  behalf  of  his  son,  John  Easarda, 
against  the  Lehigh  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBrmed. 

Argued  before  MITCHELIi,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

J.  B.  Woodard,  for  appellant  Thomas  F. 
Farrell,  Edward  A.  Lynch,  and  Hugh  A. 
ShoTlin,  for  appellee. 

STEWART,  J.  John  Kasarda,  one  of  the 
plaintiffs,  a  young  man  about  17  years  of 
age.  In  attempting  to  cross  the  tracks  of  the 
defoidant  company's  road  at  a  public  cross- 
ing, at  an  early  hour,  before  it  was  yet  day, 
and  while  it  was  snowing,  was  struck  by  a 
passing  engine  and  seriously  injured.  The 
plaintiff  testified  that  when  he  reached  the 
crossing  a  train  of  coal  cars  was  passing  west 
on  the  track  furthest  from  him,  and  that  he 
stopped  when  within  2  or  S  yards  of  the  near- 
est track,  and  there  waited  until  the  last  car 
of  the  coal  train  had  passed  beyond  the  cross- 
ing for  a  distance  of  25  feet;  that  before 
starting  from  this  point  he  looked  up  and 
down  the  track  and  listened,  and,  not  seeing 
or  hearing  signal  or  warning  of  an  approach- 
ing train,  he  advanced  upon  the  track  im- 
mediately in  bis  front,  and  was  struck  Just 
as  he  reached  the  farthest  rail  by  the  engine 
of  an  east-bound  passenger  train.  The  fact 
that  there  was  a  passing  train  on  the  second 
track  beyond  when  plaintiff  reached  the  cross- 
Ing  is  without  stgniflcance,  except  as  the  noise 
and  escaping  smoke  and  steam  contributed  to 
make  the  situation  more  perilous  to  one  at- 
tempting to  cross  over  at  the  time,  by  inter- 
fering with  hearing  and  sight  We  have  but 
a  single  question  to  consider:  Was  contribu- 
tory negligence  on  part  of  the  plaintiff  so 
apparent  from  the  evidence  as  to  preclude  re- 
covery? 

Appellant's  contention  is  that,  accepting 
plaintiff's  statement  as  to  his  position  and 
surroundings  before  he  advanced  upon  the 
track.  It  was  not  the  darkness  of  the  morning, 
or  the  condition  of  the  weather,  that  pre- 
vented him  from  seeing  and  hearing  the  ap- 
proaching train,  but  the  escaping  smoke  and 
steam  from  the  engine  attached  to  the  coal 
train,  and  the  noise  made  by  that  train  in 
its  movement  To  this  state  of  facts  counsel 
would  apply  the  doctrine  asserted  in  Kraus 
V.  Pennsylvania  Railroad,  139  Pa.  272,  20 
Atl.  993,  that,  when  a  traveler's  view  is  ob- 
structed by  a  passing  train,  It  is  his  duty  to 
remain  at  a  safe  distance  until  his  view  of 
the  track  is  clear.  Doubtless  It  sometimes 
occurs  that  smoke  and  steam  from  a  passing 
train  obstruct  the  view  of  the  railroad  tracks 
quite  as- much  .as  the  moving  cars.  When 
this  is  the  case,  it  may  be  the  duty  of  the 
traveler — depending  always  on  conditions  at 
the  time — to  await  the  lifting  or  removal  of 
the  obstruction ;  but  to  say  that  such  a  duty 
rested  on  the  plaintiff  here  is  to  beg  the  ques- 
tion.   The  argument  proceeds  on  the  assump- 


tion that  it  was  an  admitted  or  established 
fact  In  the  case  that  but  for  the  smoke  and 
steam  the  plaintiff  could  have  seen  the  train 
approach,  and  but  for  the  noise  he  could 
have  heard  it,  both  in  ample  time  to  be  warn- 
ed of  the  danger  and  escape  It  Such  fact 
was  neither  admitted  nor  established.  Plain- 
tiff and  his  witnesses  testified  that  what 
obscured  the  situation  was  the  darkness  of 
the  morning  and  the  wind  and  snow  that 
prevailed.  Not  one  of  them  attributes  the  ob- 
scurity to  steam  or  smoke;  and,  while  all  tes- 
tified that  no  signal  of  the  approach  was  giv- 
en, none  speak  of  conditions  Interfering  with 
their  hearing,  had  any  signal  been  given ;  nor 
were  they  Inquired  of  with  respect  to  any 
such  conditions,  even  on  cross-examination. 
The  evidence  with  respect  to  the  steam  as  an 
obstruction  to  view  was  confined  to  the  tes- 
timony offered  on  part  of  the  defense,  and 
rests  largely.  It  not  wholly,  upon  the  testi- 
mony of  the  engineer  and  fireman  on  the  en- 
gine that  struck  the  plaintiff.  They  testified 
that  the  steam  from  the  passing  train  hung 
low  upon  the  track,  and  prevented  them 
from  seeing  the  plaintiff  before  the  «igine 
was  upon  him.  Not  only  is  this  testimony  di- 
rectly at  variance  with  that  of  plaintiff's  wit- 
nesses, but  It  Is  somewhat  difficult  to  recon- 
cile it  with  that  of  other  witnesses  for  the 
defense,  who  say  that  they  saw  the  train 
approach  when  250  feet  away.  The  interven- 
ing cloud  of  steam  would  be  quite  as  likely 
to  obstruct  on  the  one  side  as  on  the  other. 
The  fact  that  It  was  a  very  stormy  morning, 
as  all  the  witnesses  testified,  and  the  wind 
was  blowing  in  the  same  direction  as  the 
coal  train  was  moving,  only  adds  to  the  dlfll- 
culty.  Be  that  as  it  may,  there  was  no  agree- 
ment among  the  witnesses  as  to  what  were 
the  exact  conditions  with  respect  to  sl^ht 
and  hearing  at  the  time,  and,  these  being 
what  the  case  turned  on,  they  could  be  de- 
termined only  by  the  Jury. 

Any  fuller  discussion  of  the  facts  of  the 
case  is  unnecessary.  The  only  question  sub- 
mitted for  our  consideration,  ns  stated  by 
the  appellant,  is  whether  "the  plaintiff's  fail- 
ure to  wait  until  the  coal  train,  which  ar- 
rested his  further  progress  on  the  highway 
the  morning  he  was  injured,  had  passed  more 
than  25  feet  beyond  the  crossing,  was  con- 
tributory negligence."  In  view  of  the  con- 
flicting evidence  In  regard  to  the  situation 
and  conditions  at  the  time  of  the  accident, 
and  the  circumstances  surrounding,  this  was 
a  question  for  the  Jury.  The  court  below 
very  properly  so  held. 

The  assignments  of  error  are  OTermled,  and 
the  Judgment  is  affirmed. 

(BlFic  1) 

CONROT  ▼.  CITY  OF  PITTSTON. 

(Supreme  Court  of  Pennsylvania.    June  ^ 
1908.) 

BEinaES— Defects— Actiokt—Vabianob. 

In  an  action  to  recover  for  injuries  recelr- 
ed,  plaintiff's  statement  alleged  tha^  where  a 
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street  crossed  a  atreatn  by  means  of  a  wooden 
bridge,  defendant  had  permitted  "an  unguarded 
openinz  or  depression  between  the  earthen  part 
of  the  uighway  and  the  bridge  plank."  The  ev- 
idence showed  that  at  the  end  of  sidewalk  near 
the  bridge  was  a  hand  rail,  and  that  any  one 
wnlking  there  at  night  and  guided  by  the  hand 
rail  WHS  In  danger  of  stepping  into  an  open 
sluiceway.  Held,  that  there  was  no  variance 
between  the  allegations  and  the  proof. 

Appeal  from  Court  of  Common  Fleas,  Ln- 
Eerne  County. 

Action  by  Peter  Conroy  against  the  city  of 
Plttston.  Verdict  for  plaintiff,  and  defend- 
ant appeals.    AflBrmed. 

The  locality  of  the  accident  apipears  from 
the  following  drawings: 


bridge  Into  a  paved  gutter  10  Inches;  the 
paving  extending  on  three  sides  of  the  sluice- 
way. There  is  no  evidence  of  an  unguarded 
opening  or  depression  between  the  earthen 
part  of  the  highway  and  the  bridge  planking. 
Therefore  the  verdict  must  be  for  the  defend- 
ant"— the  answer  of  the  court  being:  "De- 
nied, without  reading  to  the  Jury." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MKSTREIZAT,  POTTER,  and  STEW- 
ART, JJ. 

S.  J.  Strauss  and  George  F.  O'Brien,  for 
appellant.  James  L.  Lenahan,  Frank  A.  Bat- 
tle, Edward  A.  Lynch,  and  John  T.  Lenahan, 
for  appellee. 


Defendant  presented  this  point:  "(6)  The 
declaration  In  this  case  alleges  the  defect  in 
the  highway  to  have  been  an  unguarded  open- 
ing between  the  earthen  part  of  the  highway 
and  the  bridge  planking.  The  proof  In  this 
case  is  that  a  sluiceway  11  inches  wide  and 
9%  Inches  deep  extended  from  the  end  of  the 

.    70A-60 


FELL,  J.  It  appeared  from  the  plalntllTB 
testimony  that  he  was  Injured  by  stepping 
into  an  open  box  or  sluiceway  constructed  at 
the  side  of  a  city  street  and  in  a  passageway 
provided  from  the  end  of  a  sidewalk  to  a 
bridge.  The  street  was  nnpaved,  except  for 
the  space  of  five  feet  at  the  gutter  at  one 


Digitized  by 


Google 


946 


70  ATLANTIC  RBPORTEB. 


(Pa. 


Bide  between  the  roadway  and  the  footwalk. 
The  bridge  was  of  the  width  of  the  roadway 
only,  and,  to  prevent  pedestrians  from  step- 
ping off  the  end  of  the  sidewalk  Into  the 
stream,  there  was  a  hand  rail  that  extended 
diagonally  from  the  outside  of  the  sidewalk 
to  the  bridge.  The  sluiceway  was  11  inches 
wide,  10  Inches  deep,  and  extended  from  the 
bridge  10  inches  Into  the  gutter,  and  was 
directly  in  the  line  In  which  travel  was  di- 
rected by  the  hand  rail.  It  was  not  a  gutter 
at  a  crossing  where  a  break  In  the  continuity 
of  the  pavement  might  be  expected,  but  a 
hole  in  the  footwalk  provided,  into  which 
any  one  directed  by  the  hand  rail  was  In  dan- 
ger of  stepping.  The  plaintiff  had  no  knowl- 
edge of  the  sluiceway,  and  stepped  into  it 
late  on  a  stormy  night  when  the  grotmd  was 
covered  with  snow  and  he  was  following  the 
course  Indicated  by  the  hand  rail.  The  case 
m.ide  out  by  hlra  was  clearly  for  the  Jury. 

The  main  contention  of  the  appellant  Is 
that  a  verdict  should  have  been  directed 
against  the  plaintiff  because  of  a  variance 
between  his  allegations  and  his  proofs.  The 
negligence  allege!d  in  the  plaintiff's  statement 
was  that  at  a  point  where  a  street  crossed  a 
stream  by  means  of  a  wooden  bridge,  the  de- 
fendant had  permitted  to  remain  for  several 
weeks  "an  unguarded  opening  or  depression 
between  the  earthen  part  of  the  highway  and 
the  bridge  planking."  It  is  argued  that  the 
sluiceway  was  a  part  of  a  special  construc- 
tion for  the  drainage  of  the  street,  and  not 
in  a  fair  sense  of  the  word  "an  unguarded 
opening  or  depression,"  and  that,  since  it  was 
surrounded  by  the  stone  pavement  of  the 
gutter.  It  was  not  "between  the  earthen  part 
of  the  highway  and  the  bridge  planking." 
This  contention  cannot  be  sustaiiietl.  The 
defect  in  tlie  street  proved  was  substantially 
that  described  In  the  statement 

The  judgment  is  affirmed. 


(222  Pa.  48) 

McKINNRY  et  al.  v.  PENNSYLVANIA 

R.  CO. 

(Supreme  Court  of  Pennsylvania.    June  2, 1908.) 

1.  Easements— ExTiNQUisifMENT  —  Right  op 
Wat. 

An  owner  of  a  private  right  of  way  across 
railroad  tracks  extinenishes  the  same  if  he  par- 
ticipates in  procoedinRs  to  establish  a  public 
road  embracing  the  private  right  of  way,  and 
the  enjoyment  of  which  cannot  be  separated 
from  that  of  the  private  right  of  way. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  I  85.] 

2.  Same. 

The  son  of  an  owner  of  a  private  right  of 
way  across  railroad  tracks  testified  that  his 
father's  signature  to  a  petition  for  viewers  to 
lay  out  a  public  road  which  embraced  the  pri- 
vate right  of  way  was  in  the  handwriting  of 
another  son,  who  had  transacted  some  business 
for  his  father.  It  did  not  appear  that  the  own- 
er ever  objected  to  the  proceeding  for  laying 
out  the  highway,  or  repudiated  it,  though  be 
lived  more  than  six  months  after  the  order  of 
the  court  making  the  road  and  crossing  public 
property,  held,  that  a  finding  that  the  signing 
of   the  owner's  name   to  the  petition  was  ac- 


quiesced in  by  the  owner,  and  that  by  partici- 
pating in  the  proceedings  to  establish  the  public 
road  he  abandoned  his  private  right  of  way  and 
the  same  was  extinguished,  was  justified. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  17,  Easements,  {  85.] 

3.  Injunction— Subjects  of  Pbotectiok  and 
Rblief— Gbade  C&ossinqs. 

Grade  crossings,  whether  private  or  public, 
ought  in  all  cases  to  be  done  away  with,  and 
equity  will  protect  a  right  to  use  them  by  in- 
junction only  when  such  right  is  so  clear  tiiat 
a  chancellor  must  recognize  it. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  for  an  Injunction  by  Catharine  Mc- 
Kinney  and  others  against  the  Pennsylvania 
RaUroad  Company.  Decree  for  defendant, 
and  complainants  appeal.    Affirmed. 

Argued  before  FELL,  BROWN.  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Donald  Thompson,  George  H.  Calvert,  and 
John  Rebffian,°Jr.,  for  appellants.  James  S. 
Crawford  and  Patterson,  Sterrett  &  Achesoo, 
for  appellee. 

BROWN,  J.  This  bill  was  filed  to  enjoin 
the  appellee  from  closing  an  alleged  private 
grade  crossing.  The  court  below  in  Its  find- 
ings of  facts,  none  of  which  are  excepted  to 
by  the  appellants,  goes  back  to  the  situation 
in  the  lifetime  of  William  JIcKInney,  their 
grandfather,  who,  In  1850,  conveyed  to  the 
appellee  a  strip  of  land  four  rods  in  width 
for  the  construction  of  Its  railroad.  Over 
this  strip  there  was  at  that  time  a  private 
road,  laid  out  by  McKlnuey,  and,  after  the 
construction  of  the  railroad,  it  was  kept  oiK-n 
with  the  consent  of  the  appellee  for  his  us.» 
as  a  means  of  access  to  and  egress  from  his 
property,  consisting  of  several  hundred  acres 
of  land.  In  1851  the  appellee  constructed  a 
crossing  at  grade  on  the  line  of  this  prlvaf* 
road  over  its  track  on  the  land  purchase.1 
by  it  from  McKinney,  and  maintained  the 
same  at  Its  own  cost  and  expense  continu- 
ously untU  November  7,  190C.  From  IS'i'i 
until  November,  1906,  this  private  road  and 
crossing  were  continually  used  and  traveU><l 
over  by  the  general  public.  William  SIcKin- 
ney  died  in  July,  1800.  All  of  his  lands  were 
devised  to  his  sons,  John  and  Robert,  and 
the  latter,  the. father  of  the  appellants,  be- 
came, by  deed  In  proceedings  in  partition,  the 
owner  in  fee  of  the  lands  adjoining  the  strip 
conveyed  by  his  father  to  the  railroad  com- 
pany. On  June  12,  1882,  Robert  conveyed  In 
fee  to  the  appellee  a  strip  of  land  on  the 
north  side  of  its  railroad  about  100  feet  In 
width,  adjoining  that  previously  conveyed  to 
it  by  his  father,  and  containing  5.336  acres. 
In  his  deed  to  the  appellee  he  reserved  to 
himself,  "his  heirs  and  assigns  forever,  the 
right  to  have,  keep  open,  use  and  enjoy  a 
wagon  road  over  and  across  the  Pennsylvania 
railroad  and  the  premises  hereby  granted, 
»  *  •  the  said  road  crossing  hereby  re- 
served to  be  constructed  by  the  said  railroad 
company  at  their  own  expense,  at  the  grade 
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of  the  Bald  rallrMd  as  constructed."  On 
the  same  day  the  appellee  agreed  In  writing, 
in  consideration  of  the  aforesaid  deed  to  it 
and  In  riew  of  the  provision  or  reservation 
contained  ^therein  in  reference  to  the  wagon 
road  and  railroad  crossing,  tbat  It  would 
"construct  a  road,  of  the  width  of  fifteen  feet, 
in  a  good  and  workmanlike  manner,  of  prop- 
er materials,  on  the  location  and  In  the 
course  designated  by  red  dotted  lines  on  the 
plan  hereto  attached  and  made  part  hereof." 
McKlnney  accepted  the  road  or  crossing  after 
it  had  been  so  constructed  by  the  railroad 
company,  and  agreed  that  his  acceptance  of 
It  should  be  "a  f\ill  and  ample  release"  from 
him  to  the  appellee  from  all  liability  by  rea- 
son of  the  building  of  the  said  road.  This 
road  is  the  road  mentioned  and  provided  for 
in  bis  deed  of  June  12, 1882,  and  is  the  cross- 
ing tbat  was  in  use  at  the  time  the  railroad 
was  built  through  the  property.  In  1886,  in 
pursuance  of  proceedings  instituted  in  tbe 
court  of  quarter  sessions  of  Allegheny  county 
at  September  term,  1884,  a  public  road  in 
Wllklns  township,  now  part  of  the  borough 
of  North  Braddock,  was  laid  out  and  opened 
on  the. location  of  the  above-mentioned  road, 
wholly  Including  the  same  and  the  railroad 
crossing  at  grade  within  its  lines.  The  rec- 
ords of  tbe  court  of  quarter  sessions  show 
tbat  tbe  petition  for  this  public  road  was 
filed  September  27,  1884,  and  on  it  appear 
tbe  names  of  W.  J.  McKlnney  and  Robert 
McKlnney  as  signers  thereof.  The  records 
further  show  tbat  the  appellee  opposed  this 
proceeding.  W.  J.  McKlnney  was  a  son  of 
Robert  McKlnney,  and  at  the  hearing  of  this 
ease  in  the  court  below  on  June  7,  1907, 
Harvey  McKlnney,  one  of  the  complainants, 
testified  on  cross-examination  that  the  name 
"Robert  McKlnney,"  appearing  on  the  peti- 
tion filed  in  the  court  of  quarter  sessions 
for  the  laying  out  of  the  road,  was  in  the 
handwriting  of  W.  J.  McKlnney,  adding  that 
his  brother  William  had  transacted  some 
business  for  his  father.  Robert  McKlnney 
died  July  18,  1887,  leaving  to  survive  him  a 
widow  and  children,  to  whom,  under  the  in- 
testate laws,  his  real  estate  descended,  and 
they  are  the  plaintiffs  In  this  bill.  In  No- 
vember, 1903,  the  borough  of  North  Brad- 
dock,  by  an  ordinance  duly  passed  and  ap- 
proved, entered  Into  a  contract  with  the  ap- 
pellee by  which  tbe  latter  agreed  to  constmcft 
and  forever  maintain  underneath  Its  tracks 
a  passageway  for  tbe  use  of  the  public,  25 
feet  wide  and  properly  arched,  to  be  located 
at  Dooker's  Hollow  street.  In  said  borough. 
It  also  agreed  to  construct  a  sewer  tmder- 
neatb  said  arch  to  connect  with  a  sewer  then 
in  process  of  construction  by  tbe  said  bor- 
ough. All  of  these  improvements  were  to 
be  made  for  the  use  of  the  public  and  at  tbe 
cost  of  the  railroad  company,  in  consideration 
of  which  tbe  borough  agreed  to  vacate  352 
feet  of  the  public  road  or  highway  laid  out 
by  tbe  court  of  quarter  sessions  as  aforesaid, 
including  tbe  said  grade  crossing  of  tbe  high- 


way over  the  roadbed  of  tbe  appellee.  Tbe 
appellee  made  the  improvements  agreed  up- 
on, with  the  exception  of  grading  a  street, 
at  a  cost  of  more  than  $70,000  for  the  stone 
arch  alone,  and  the  road  or  underground 
passageway  was  thrown  open  to  the  public. 
Thereupon,  on  November  6,  1906,  the  bor- 
ough passed  an  ordinance  vacating  tbe  said 
public  road  and  grade  crossing,  and  this  or- 
dinance was  approved  on  the  following  day. 
The  railroad  company  immediately  closed  the 
part  of  the  road  so  vacated,  tore  up  tbe 
planks  at  tbe  crossing,  and  the  same  has  re- 
mained closed  ever  since;  the  company  re- 
fusing to  restore  and  reopen  It  When  the 
crossing  was  first  made  in  1851,  there  was 
but  "one  railroad  track.  When  it  was  closed, 
it  crossed  four  main  tracks  and  a  siding, 
and  174  passenger  trains  and  126  freight 
trains  passed  over  it  daily  except  on  Sunday. 
The  foregoing  are  the  material  facts  as  found 
by  tbe  court,  and  upon  which  it  concluded 
that  the  appellants'  bill  ought  to  be  dis- 
missed. 

While  every  private  right  of  the  appellants 
will  be  protected  from  encroachment  by  tbe 
appellee,  the  right  which,  in  this  proceeding, 
they  allege  Is  being  interfered  with,  must 
clearly  appear.  Its  existence  must  be  free 
from  all  doitbt.  What  we  are  asked  to  pro- 
tect is  an  alleged  private  right  of  way  upon 
the  roadbed  of  a  railroad  company  over 
which  300  trains  pass  almost  daily.  The  set- 
tled policy  of  the  state  is  humanely  against 
such  a  crossing,  and  we  shall  not  be  astute  to 
discover  error  In  tbe  legal  conclusion  of  the 
learned  court,  following  unchallenged  find- 
ings of  fact,  that  the  ancestor  of  the  appel- 
lants bad  parted  with  the  right  which  they 
now  claim  as  his  heirs.  The  fee  over  which 
Robert  McKlnney's  right  of  way  passed  was 
in  the  appellee  by  conveyances  from  him  and 
his  father.  It  resisted  the  laying  out  of  the 
public  road,  which  embraced  the  right  of 
way  within  its  limits.  Without  the  consent 
of  the  appellee,  and  in  the  face  of  its  opposi- 
tion, the  public  road  was  laid  out,  increasing 
the  servitude  upon  Its  land,  and  if  Robert 
McKlnney  co-operated  In  the  effort  for  the 
Increase  of  the  servitude,  the  enjoyment  of 
which  could  not  be  separated  from  that  of  bis 
private  right  of  way,  such  conduct  on  his 
part  may  be  regarded  as  having  operated  to 
extinguish  bis  easement  altogether.  Wash- 
bum  on  Easements  &  Servitudes  (2d  Ed.)  627. 
If  Robert  McKlnney  had  signed  his  name 
to  the  petition  for  the  appointment  of  view- 
ers to  lay  out  tbe  public  road  and  had  not 
objected  to  its  being  laid  out  over  his  private 
right  of  way,  doubt  could  hardly  be  enter- 
tained tbat  he  intended  that  right  to  be  ex- 
tinguished whenever  the  public  road  was  ac- 
tually opened.  His  name  appeared  upon  the 
petition,  and  it  was  presumptively  his  signa- 
ture. Tbe  court  acted  upon  it  as  such  in  ap- 
pointing tbe  viewers.  A  son,  one  of  tbe  ap- 
pellants, testified  that  it  was  In  the  baud- 
writing  of  another  son,  William,  now   de- 
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ceased,  but  nnder  an  admission  that  WUUam 
bad  transacted  some  business  for  bis  father. 
The  statement  is  made  by  counsel  for  appel- 
lants In  their  brief  of  argument  that  there 
is  not  a  word  in  the  record  to  show  that  Rob- 
ert McKlnney  had  the  least  knowledge  of  the 
proceeding  for  the  laying  out  of  the  public 
road.  This  is  inconsistent  with  what  appears 
from  the  records.  The  viewers  reported  that 
they  bad  met  for  the  discharge  of  their  du- 
ties, "pursuant  to  legal  notice."  Presump- 
tively this  means  that  Robert  McKlnney  had 
been  notified  of  their  meeting.  That  he  knew 
they  had  been  appointed  and  that  the  road 
as  laid  out  by  them  would  embrace  within 
Its  limits  bis  private  right  of  way  conclusive- 
ly appears  from  a  part  of  their  report,  the 
correctness  of  which  the  appellants  have  not 
questioned.  It  is  as  follows:  "The  under- 
signed further  report  that  they  endeavored 
to  procure  from  owners  of  land  over  which 
the  road  passes  releases  in  writing  from  all 
claims  to  damages  that  may  arise  from  open- 
ing the  same,  and,  having  failed  to  procure 
such  releases,  we  report  that  the  benefits  to 
be  derived  by  the  landowners  from  said  road 
passing  through  their  laud  will  exceed  the 
damages,  and  we  annex  a  plot  or  draft  of 
road  laid  out  stating  the  courses  and  distan- 
ces and  noticing,  briefly  the  Improvements 
through  which  the  same  passes."  Robert  Mc- 
Klnney was  one  of  the  owners  of  the  land 
over  which  the  road  passed,  and  from  him, 
according  to  the  report  of  the  viewers,  they 
tried  to  procure  a  release  In  writing  from  all 
claims  to  damages.  He  therefore  knew  ex- 
actly what  had  been  done.  Under  this  state 
of  facts  it  cannot  be  said  that  the  court  below 
erred  In  reaching  the  following  legal  conclu- 
sions: 

"(4)  The  signing  of  Robert  McKinney's 
name  to  the  petition  to  the  court  of  quarter 
sessions,  at  No.  '3,  September  sessions,  1884, 
by  a  son  who  did  'some'  business  for  him,  can- 
not but  be  treated  as  the  act  of  Robert  Mc- 
Klnney himself,  In  view  of  the  facts,  that  the 
court  so  considered  it;  that  the  said  road  and 
crossing  became  a  public  road  and  crossing 
In  virtue  of  said  court  proceeding,  which  was 
based  on  said  petition;  that  Robert  McKln- 
ney himself  never  repudiated  It,  although  he 
lived  more  than  six  months  after  the  order  of 
the  court  making  the  road  and  crossing  pub- 
lic property;  that  no  one  since,  until  the 
hearing  in  this  case,  has  ever  questioned  it; 
and  that  Harvey  McKlnney,  his  son,  who 
now  testifies,  simply  says  that  the  handwrit- 
ing Is  not  that  of  his  father,  but  of  W.  J. 
McKlnney,  who  did  *8ome'  business  for  his 
father.  We  are  of  opinion  that  the  signing 
of  Robert  McKinney's  name  to  said  petition 
was  acquiesced  in  by,  and  should  be  treated 
as  the  act  of,  Robert  McKlnney. 

"(5)  By  participating  in  an  act,  the  pur- 
pose and  ellect  of  which  were  to  Increase  the 
burden  of  the  railroad  company,  by  forcing 
upon  It  the  responslbill^  of  a  public  crossing 


at  grade.  Instead  of  a  mere  private  crossing 
at  grade,  Robert  McKinney  renounced  and 
abandoned  his  private  easement  In  said  road 
and  crossing  and  the  same  was  thereby  ex- 
tinguished. There  Is  no  question  of.  damages 
or  compensation. 

"(6)  The  Pennsylvania  Railroad  Ckmnpany, 
In  making  Its  contract  with  the  borough  of 
North  Braddock  for  the  building  of  the  via- 
duct and  the  vacation  of  the  public  road  and 
crossing,  had  good  reason  to  rely  upon  the 
proceeding.  In  the  court  of  quarter  aesslons. 
at  No.  3,  September  seeslons,  1884,  as  evi- 
dence of  Robert  McKinney's  abandonment  of 
his  private  easement  In  said  road  and  crass- 
Ing;  and  the  heirs  of  Robert  McKinney 
should  not  at  this  late  day  be  heard  to  deny 
it 

"(7)  The  vacation  of  the  public  road  and 
Bessemer  Grade  crossing  by  the  borough  of 
North  Braddock,  by  ordinance  of  November  6, 
1906,  approved  by  the  burgess  November  7, 
1906,  was  an  abandonment  of  the  road  and 
crossing  by  the  proper  public  authorities, 
and,  there  being  no  private  easement  therein, 
the  railroad  company  was  within  Its  rights 
when  it  closed  the  same  as  it  did." 

The  most  that  can  be  said  of  appellants' 
claim  to  an  existing  private  right  of  way 
over  the  roadbed  of  the  appellee  Is  that  it  is 
Involved  In  doubt,  and  for  this  reason  alone 
the  bill  ought  to  have  been  dismissed.  Grade 
crossings  are  constant  perils,  not  only  to 
those  using  them,  but  to  those  upon  trains 
passing  over  them,  liable  to  be  wrecked  by 
.collisions.  Such  crossings,  whether  private 
or  public,  ought  In  all  cases  to  be  done  away 
with,  and  equity  will  protect  a  right  to  use 
them  only  when  such  right  Is  so  clear  that  a 
chancellor  must  recognize  it.  No  class  of 
cases  calls  more  strongly  for  the  application 
of  the  rule  that  all  doubtful  questions  must 
be  resolved  against  an  Injunction. 

Appeal  dismissed  and  decree  affirmed,  at 
appellants'  costs. 

cm  Fa.  St) 
ROBINSON  V.  JONES. 
(Supreme  Court  of  Pennsylvania.    June  2, 1908.) 

1.  Wiixs  — CoNSTBUonoN  — Natdbe   of   Es- 
tate. 

Testator  devised  the  residue  of  his  estate 
to  his  three  children,  with  provision  that,  if 
noy  one  of  them  wished  his  or  her  money  out 
of  the  estate,  the  children  should  choose  thi«e 
disinterested  persons  to  appraise  the  estate,  and, 
if  either  should  die  without  lawful  heir,  his 
share  should  fall  to  the  last  named  heir  or 
heirs.  Held,  that  the  children  took  an  estate 
in  fee  simple. 

[Ed.  Notp.— For  cases  in  point,  see  Cent.  Dig, 
vol.  49,  Wills,  §8  131&-132e.] 

2.  Same— WOBDS  of  Subvivobship. 

Where  there  is  a  devise  of  a  fee  simple  at>- 
solute  in  the  first  instance  and  the  gift  is  im- 
mediate, words  of  survivorship  will  be  referred 
to  the  death  of  the  testator,  and  not  to  death 
generally,  whenever  it  may  occur. 

[ESd.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  49,  Wills,  St  1162,  1303.1 
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Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Suit  by  George  W.  Robinson  against  How- 
ard Jones.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MBSTRS> 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

W.  XT.  Hensel,  for  appellant  M.  O.  Schsef- 
fer,  for  appellee. 

PER  CURIAM.  There  was  no  error  In 
holding  that  the  testator's  children  took  es- 
tates In  fee  under  the  following  clause  In 
his  will:  "I  give,  bequeath  and  devise  all 
the  rest,  residue  and  remainder  of  my  real 
and  personal  estate  to  my  other  three  chil- 
dren, viz.:  Elisabeth  Miller,  Sarah  Jane 
Miller  and  Joseph  P.  Miller,  equally,  share 
and  share  alike.  In  case  any  one  'or  more 
of  my  last  named  children — wishes  her,  or 
his  or  their  money  ont  of  said  estate,  It  Is 
my  will  that  they  dioose  three  disinterested 
persons  to  appraise  said  estate  at  cash  yalue. 
It  is  my  will  and  desire  that  If  either — shall 
die  without  a  lawful  heir,  her  or  his  or 
their  share  of  the  estate  to  fall  to  the  last 
named  heir  or  heirs."  Where  there  Is  a  de- 
vise of  a  fee  simple  absolute  In  the  first  In- 
stance and  the  gift  is  immediate,  words  of 
survivorship  wHl  be  referred  to  the  death  of 
the  testator,  and  not  to  death  generally, 
whenever  It  may  occur.  The  first  taker  Is 
entitled  to  the  benefit  of  every  implication, 
and  bis  estate  will  not  be  cut  down  unless 
the  intention  to  do  so  clearly  appears.  Mick- 
ley's  Appeal,  92  Pa.  614;  Mitchell  v.  Railway 
Co.,  166  Pa.  64S,  81  Atl.  67;  Richards  v. 
Bentz,  212  Pa.  98,  81  Atl.  618.  Moreover,  the 
direction  as  to  an  appraisement  In  the  event 
that  any  of  his  children  should  desire  to 
convert  his  share  into  money  Indicates  an 
intention  that  their  estates  shall  be  absolute. 

The  Judgment  is  affirmed. 


<222  Pa.  96) 

FRANKLIN  TRUST  CO.  v.  PHIItADEZf    - 
PHIA,  B.  &  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    June  28, 
1008.) 

1.  Al.TEBATI0It   or   INSTBUHBRTS— BmtDBir   OF 
PSOOP. 

Where  plaintiff  sned  a  carrier  to  recover 
for  losses  snstained  by  lending  money  on  bills 
of  lading  which  did  not  represent  goods  deliv- 
ered to  the  carrier,  where  palpable  alterations 
appeared  on  the  face  of  the  bills  and  a  wit- 
ness for  the  carrier  testified  that  the  forgeries 
and  alterations  were  made  after  the  bills  had 
left  bis  hands,  the  bnrden  is  on  plaintiff  to  ex- 
plain the  same. 

2.  Cabbiebs— Bnx  or  Ladiho  —  Corclttbivx- 
mss. 

A  bill  of  lading.  In  so  far  as  It  Is  a  re- 
ceipt, is  not  conclosire,  bnt  is  open  to  explana- 
tion between  the  original  parties,  and,  where 
marked  "not  negotiable,"  the  same  rule  applies 
to  third  parties. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  If  14&-165.] 


3.  SAKI^— RioBTB  or  Ihdobsee. 

The  ri|;ht  conferred  by  the  indorsement  of  a 
bill  of  lading  is  limited  to  that  which  might 
have  been  exercised  by  the  indorsee,  bad  the 
goods  themselves  been  transferred. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Franklin  Trust  Company 
against  the  Philadelphia,  Baltimore  &  Wash- 
ington Railroad  Company  to  recover  damages 
for  loss  occasioned  by  taking  bills  of  lad- 
ing which  represeuf^  no  goods  delivered 
to  the  carrier.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

The  trial  court  charged  in  part  as  follows: 

"The  philntlff  claims  that  It  was  Induced 
to  believe  that  the  accounts  were  true  and  ex- 
istent, and  that  the  buyers  had  got  the  goods, 
by  the  certificates  of  the  defendant,  that  say, 
the  defendant  had  the  goods  for  shipment 
to  those  respective  persons,  and  was  going 
to  ship  them,  or  had  shipped  them.  To  this 
I  do  not  understand  that  the  defendant  ad- 
mits that  it  Issued  these  receipts,  bnt  it  gives 
no  explanation,  of  why  the  goods  did  not 
reach  the  people,  except  to  say,  'We  never 
got  the  goods.'  Not  to  have  got  the  goods 
Is  an  excellent  reason  for  not  shipping  them, 
but  it  Is  not  an  excellent  reason  for  issuing 
shipping  receipts;  and  why  the  defendant 
issued  those  receipts  does  not  to  my  recol- 
lection, appear  In  the  evidence.  Nobody  tes- 
tifies why  they  were  given.  Though  the  man 
who  signed  them  was  on  the  stand  in  this 
courtroom,  he  does  not  explain  why  he  gave 
the  receipts.  It  is  true  another  man  signed 
two  of  them;  bnt  these  men,  after  all,  are 
only  the  authorized  expression  of  the  com- 
pany's power.  They  are  confessedly  the 
agents  of  the  company,  and  it  is  exactly  as 
if  the  company  itself  "signed  the  receipts,  and 
they  do  not  tell  us  why  they  signed  the  re- 
ceipts. In  the  absence  of  any  explanation, 
we  have  here,  then,  the  case  of  the  company 
certifying  that  It  got  the  goods,  and  that  cer- 
tificate being  used  by  the  person  who  gets  It 
from  the  company  to  get  money  from  the 
plaintiff. 

"There  is,  however,  a  third  class  of  trans- 
actions, and  those  are  the  ones  to  which  I 
alluded  In  the  beginning,  when  the  company 
gave  its  receipt  and  there  was  no  alteration. 
On  them  the  question  of  fact  arises. 

"But  the  plaintiff  contends  that  all  these 
other  things  were  taken  out  of  his  case  be- 
fore' be  laid  It  before  the  Jury,  and  that  he 
Is  now  dealing  with  yon  only  on  the -case  of 
the  certificates  that  were  never  altered.  Re- 
specting such  certificates  (If  you  find  that  this 
plaintiff  has  such  certificates  before  you),  I 
say  to  you  that  the  defendant  hs  liable  to  the 
plaintiff  for  its  loss  by  reason  of  untrue  cer- 
tificates of  shipments  having  been  Issued  by 
it  because,  as  I  pointed  out  before,  there  is 
absolutely  no  explanation  or  qualification  of 
those  certificates  by  the  defendant  To  say 
that  It  got  no  goods  would  be  a  splendid  rea> 
son  for  having  Issued  no  receipt;  but  having 
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issued  the  receipt,  to  say  that  It  got  no  goods 
Is  nothing.  It  Is  absolutely  without  reason 
to  say  that  Can  you  Impute  to  any  defend- 
ant, standing  here,  a  total  absence  of  rea- 
son? No ;  they  do  not  mean  to  stand  In  that 
bald  position.  What  they  mean  to  say  Is  this: 
'We  have  issued  this  receipt  Somehow  we 
never  got  the  goods.  We  never  would  have 
issued  it,  if  we  had  not  been  somewhat  fool- 
ed, and  there  are  only  three  people  in  the 
world  that  could  have  foiled  as — Wamock, 
his  clerk,  and  Blnz.  Warnock  and  his  clerk 
we  trust.  Blnz  must  have  done  something, 
we  do  not  know  what,  by  which  be  perpe- 
trated this  fraud.' 

"What  we  have  here  is  their  receipt,  and  no 
explanation  of  how  it  came,  provided  yon 
do  not  find  that  these  were  originally  right- 
fully Issued  papers  and  altered  by  Binz. 
Yon,  therefore,  stand  in  this  position.  If 
these  papers  were  rightfully  issued,  issued 
by  the  company,  as  they  appear  to  be,  then 
the  company  is  responsible  for  having  placed 
In  the  hands  of  Blnz  a  weapon  of  deceit 
with  which  to  cheat  any  ordinary  mortal, 
and  that,  not  because  the  paper  is  negotiable 
in  any  legal  sense,  or  has  any  element  of  ne- 
gotiability, but  because  it  is  against  common 
right  to  issue  weapons  of  offense  and  place 
them  in  the  hands  of  people  with  which  to 
hurt  others. 

"Can  you  Impute  to  any  defendant,  stand- 
ing here,  a  total  absence  of  reason?  No; 
they  do  not  mean  to  stand  in  that  bald  posi- 
tion. What  they  mean  to  do  is  to  say  this: 
•We  have  Issued  this  receipt.  Somehow  we 
never  got  the  goods.  We  never  would  have 
Issued  it.  If  we  had  not  been  somehow  fooled, 
and  there  are  only  three  people  in  the  world 
that  could  have  fooled  .us — Warnock,  his 
clerk,  and  Binz.  Wamock  and  his  clerk  we 
trust  Binz  must  have  done  something,  we 
do  not  know  what,  by  which  he  perpetrated 
this  fraud.'    What? 

"What  could  Binz  have  done?  How  could 
Blnz  perpetrate  the  criminality  of  signing 
Wamock's  name,  which  Warnock  signed  him- 
self? That  Is  what  we  do  not  know.  War- 
nock and  his  derk  both  signed  the  names. 
What  could  Binz  have  done?  He  could  have 
done  something  if  Warnock  and  bis  clerk 
had  signed  a  batch  of  these  things  and  hand- 
ed them  to  Binz  in  blank,  so  he  could  fill 
them  up.  But  we  cannot  say  that,  because 
Warnock  and  bis  clerk'  are  Innocent  He 
might  have  done  something  else.  Warnock 
might  have  had  leisure  time  one  evening, 
and  sat  down  and  signed  a  bunch  of  these 
in  blank,  and  locked  them  up  in  his  desk, 
and  then  Binz  might  have  committed  a  bur- 
glary and  got  them,  and  used  them  after- 
wards; but  there  is  no  such  evidence.  If 
that  had  happened  they  would  know.  Where 
Is  the  evidence?" 

Argued  before  MITCHELL,  G.  J.,  and 
BROWN,  MESTREZAT.  POTTER,  and  EL- 
KIN,  JJ. 


E.  3.  Sellers,  for  appellant  Alex.  Simpson, 
Jr.,  Alfred  Aarons,  and  Heniy  N.  Wesael. 
for  appellee. 

POTTER,  J.  The  record  in  this  case  dis- 
closes a  most  unusual  state  of  affaira.  It  ap- 
pears that  tlie  factory  of  the  B.  E<.  F.  Binz 
Carpet  Corporation  was  located  at  Glen  Bid- 
die,  Pa.,  and  its  manufactured  product  was 
shipi)ed  on  the  railroad  of  the  defendant 
company  from  Olen  Riddle  station.  The 
method  of  shipping  was  as  follows:  When 
goods  were  ready  for  delivery  to  the  railroad, 
to  be  transported,  the  consignor  made  out  a 
shipping  order,  containing  a  description  of 
the  articles  to  be  shipped,  the  name  of  tlie 
consignee,  and  the  destination.  This  was 
banded  to  the  agent  of  the  common  carrier 
to  be  retained  by  blm.  The  agent  of  the 
railroad  then  made  out  and  signed  and  gave 
to  the  shipper  a  bill  of  lading.  Intended  to 
be  forwarded  to  the  consignee,  and  supplied, 
also,  a  memorandum  copy  of  the  bill  of  lad- 
ing, which  was  intended  to  be  retained  by 
the  shipper.  As  a  matter  of  precaution,  and 
of  easy  identlflcatlon,  the  railroad  company 
had  the  shipping  orders  printed  on  blue  pa- 
per, the  bills  of  lading  upon  white  paper,  and 
the  memorandum  copies  of  the  bills  of  lad- 
ing upon  pink  paper.  The  bills  of  lading 
bore  the  words  -"Not  Negotiable"  plainly 
printed  across  the  ends,  and  were  not  nego- 
tiable Instruments.  It  appears,  farther,  that 
the.  coDunon  practice  Is  for  the  shipper  to 
fill  up  the  shipping  order,  and  the  blanks  hi 
the  bill  of  lading  and  its  iopj  in  advance, 
and  by  the  use  of  carbon  paper  inserted  be- 
tween the  pages  the  three  paiiers  can  be  filled 
out  at  one  and  the  same  writing;  the  bill 
of  lading  and  Its  memorandum  copy  requir- 
ing the  signature  of  the  agent  of  the  common 
carrier  to  complete  them.  In  the  present 
case  the  Binz  Carpet  Corporation  sold  its 
goods  upon  a  credit  of  three  or  four  montlis' 
time,  and  In  the  course  of  its  business  it  ar- 
ranged with  the  plaintiff,  the  Franklin  Truft 
Company,  to  borrow  money  from  it,  by  as- 
signing to  it  the  accounts  of  Its  customer  and 
procuring  an  advance  thereon.  In  arranging 
for  the  loans,  a  statement  of  the  account 
would  be  made  out  upon  the  bill  head  of  the 
corporation,  and  an  assignment  of  the  ac- 
count would  be  placed  upon  the  sheet,  with  a 
notice  that  It  was  payable  to  the  Franklin 
Trust  Company;  and  as  evidence  that  the 
goods  which  were  the  subject  of  the  account 
had  been  actually  shipped  to  the  customer  the 
carpet  corporation  would,  according  to  the 
testimony  of  the  president  of  the  tmst  com- 
pany, turn  over  to  the  trust  company  the  orig- 
inal bill  of  lading  and  the  memorandum 
copies  thereof,  and  the  original  bills  of  lading 
were,  it  Is  said,  generally  forwarded  to  the 
consignees  with  a  notice  that  the  acconnt 
had  been  assigned  to  and  was  payable  to  tiie 
trust  company. 

The  plaintiff  states  that  between  October 
17  and  December  23,  1905,  It  loaned  in  this 
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■way  the  sum  of  $12,771.70  to  the  carpet  cor- 
poration, relying  upon  the  shipping  receipts 
as  evidence  of  the  shipment  by  the  carpet 
corporation  of  the  goods  which  were  made 
the  basis  of  the  accounts.    The  shipping  re- 
ceipts were  nonnegotiable,  and  the  trust  com- 
pany did  not  depend  upon  them  to  retain  title 
to  Itself  to  the  goods ;  for  it  sent  the  receipts 
at  once  to  the  consignees,  and  relied  for  its 
security  as  to  the  loan  upon  the  financial 
standing  of  the  carpet  corporation  and  the 
consignees  of  the  goods  from  whom  payment 
of  the  accounts  was  to  come.    No  satisfactory 
explanation  is  found  in  the  testimony  as  to 
why  there  should  have  been  such'  long  delay, 
from  October  until  January,  upon  the  part  of 
the  trust  company  In  obtaining  acknowledg- 
ments from  the  consignees  of  the  assignments 
and  of  the  correctness  of  the  accounts  and  of 
their  acquiescence  in  the  transfer.    It  will  be 
seen  that  the  use  of  the  bills  of  lading  In  this 
case  was  very  different  from  that  of  the  ordi- 
nary commercial  transactions,  in  which  bills 
of  lading  representing  shipments  of  goods  are 
itttuched  to  a  sight  draft,  which  must  be  ac- 
cepted or  paid  before  the  bills  of  lading  are 
turned  over  to  the  consignee,  and  where  nei- 
ther title  to  nor  possession  of  the  goods  can 
bu  had  without  the  transfer  of  the  bills  of 
liuliug.    In  such  case  the  bill  of  lading  is  re- 
garded as  the  symbol  of  the  goods  or  prop- 
erty and  as  the  real  security  for  the  money 
advanced,  and  the  credit  of  the  consignee 
docs  n'ot  enter  into  the  transaction.    But  here 
the  bills  of  lading  wore  only  regarded  by  the 
tnist  company  as  evidence  that  the  goods  had 
lipon  reooivod  for  transportation  by  the  com- 
mon carrier,  and  the  bills  of  lading  were  at 
ciice  forwarded  to  and  surrendered  to  the 
consignee,  with  the  expectation  that  the  goods 
would  be  at  once  delivered  to  them  upon  ar- 
rival, although  a  cousulerable  term  of  credit 
was  yet  to  elapse  before  payment  for  -them 
WHS  to   be  made   by   the  cou.signee.     Some 
time  in  the  month  of  January,  190(5.  the  plain- 
tiff discovered  that  no  goods,  for  which  these 
receipts  or  memorandum  copies  of  the  bills 
of  lading  purported  to  have  been  given,  had 
ever  been  delivered  to  the  defendant  company 
for  shipment,  and  that  the  papers  In  question 
were  fraudulent  and  represented  purely  ficti- 
tions  shipments.    The  carpet  corporation  was 
found  to  be  Insolvent,  and  R.  E.  F.  Blnz,  Its 
president  and  treasurer,  who  had  used  the 
bills  of  lading  to  aid  bis  fraudulent  purpose 
in  procuring  the  loans,  committed  suicide. 
The  trust  company  then  brought  this  action 
against  the  railroad  company  to  recover  the 
amount  of  Its  loss,  occasioned  by  the  loans  it 
made  on  the  credit  of  the  accounts  supposed 
to  have  been  created  by  the  shipment  of  the 
goods  set  forth  in  the  fraudulent  bills  of  lad- 
ing. 

At  the  trial  of  the  case  counsel  for  defend- 
ant company  asked  for  binding  instructions 
in  its  favor  upon  the  ground,  among  other 
things,  that  the  receipts  upon  which  suit  was 
'brought  were  forgeries  made  by  Blnz,  the 


treasurer  of  the  carpet  corporation.  The  re- 
quest was  refused,  and  the  case  was  submit- 
ted to  the  jury,  who  found  a  verdict  for  the 
fuU  amount  of  the  plaintiff's  claim,  with  in- 
terest. The  court  below  also  overruled  a  mo- 
tion for  Judgment  non  obstante  veredicto, 
and  discharged  a  rule  for  a  new  trial,  and 
entered  Judgment  upon  the  verdict.  The  de- 
fendant company  has  appealed,  and  in  its 
third,  fourth,  and  fifth  assignments  has  com- 
plained of  error  In  certain  portions  of  the 
charge  of  the  trial  Judge;  and  in  the  sixth 
assignment  error  is  alleged  in  the  refusal  to 
enter  Judgment  for  the  defendant  non  ob- 
stante veredicto. 

A  careful  examination  of  the  record,  and 
of  the  testimony,  and  of  the  exhibits  in  this 
case,  has  satisfied  us  that  the  trial  Judge  en- 
tirely failed  to  appreciate  the  significance  of 
the  evidence.  He  certainly  could  not  have 
personally  examined  the  papers  offered  in 
evidence  as  alleged  memorandum  copies  of 
the  bills  of  lading,  or  be  would  not,  as  be 
did  In  his  charge,  have  placed  the  burden  up- 
on the  defendant  company  of  explaining  pal- 
pable forgeries  and  alterations  which  appear 
upon  the  face  of  the  papers.  For  Instance, 
he  says:  "The  plalntiflt  claims  that  it  was 
Induced  to  believe  that  the  accounts  were 
true  and  e.xlstent,  and  that  the  buyers  had 
got  the  goods,  by  the  certificates  of  the  de- 
fendant, that  say  the  defendant  had  the 
goods  for  shipment  to  those  respective  par- 
tics  and  was  going  to  ship  them  or  had  ship- 
ped them.  To  this  I  do  not  understand  that 
the  defondiint  makes  any  reply."  This  state- 
ment Indicated  a  serious  misunderstar.cliiig  of 
the  situation.  The  ngont  of  the  defendant 
company  testified  that  ail  shlliments  as  made 
were  noted  in  his  manifest  book,  and  that 
the  memorandum  copies  of  the  bills  of  lad- 
ing which  wore  shown  to  him  at  the  trial 
were  false,  In  so  far  as  they  differed  from 
the  entries  In  the  manifest  book.  He  also 
testified  that  In  some  of  the  memorandum 
copies  which  were  offered  in  evidence  the 
figures  were  raised  In  amount  over  those 
which  were  upon  the  paper  as  it  was  signed 
by  him.  Notwithstanding  this  explanation 
by  the  agent  as  to  the  fact  and  the  manner 
in  which  the  memorandum  copies  were  alter- 
ed and  turned  Into  forgeries,  the  court  goes 
on  to  tell  the  Jury  that  the  agent  had  given 
no  explanation  as  to  why  he  gave  the  re- 
ceipts. It  was  not  the  place  of  the  agent  to 
explain  these  alterations  in  the  memorandum 
copies.  He  had  testified  clearly  that  altera- 
tions were  made  and  figures  were  raised  In 
the  papers  after  they  had  been  signed  by 
him  and  had  left  his  hands.  In  such  a  case 
the  burden  was  clearly  upon  the  plaintiff  to 
explain  these  matters,  and  the  Jury  should 
have  been  so  Instructed,  and,  if  any  comment 
were  to  be  added.  It  should  have  been  to  call 
the  attention  of  the  jury  to  the  fact  that  the 
plaintiff  had  failed  to  explain  the  filteratlons, 
and  that,  unless  It  did  so,  there  could  be  no 
recovery.    It  Is  true  that  In  other  portions 
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of  the  charge  the  trial  Judge  intimated  that 
the  Jury  might  find  that  the  papers,  when 
originally  Issued,  were  rightful,  and  that  they 
were  afterwards  altered  by  Blnz;  but  he 
dealt  so  much  at  arm's  length  with  this  as- 
pect of  the  case  that  the  effect  of  the  charge 
as  a  whole  upon  the  minds  of  the  Jurors 
must  have  been  to  impress  them  with  the 
idea  that  the  duty  of  explanation  of  the  al- 
terations was  upon  the  defendant  company 
or  its  agent.  Then  the  learned  Judge  goes 
further  In  his  charge  than  the  testimony  war- 
rants, in  his  suggestion  to  the  Jury  that  they 
should  impute  no  crime  to  the  agent  of  the 
defendant  company  or  to  his  clerk  on  mere 
Inference,  If  they  could  possibly  avoid  it. 
There  was  no  excuse  whatever  for  putting 
the  matter  In  this  way,  for  there  Is  not  |a 
particle  of  evidence  In  the  case  to  Justify 
even  an  intimation  of  wrongdoing  on  the 
part  of  the  agent  or  his  clerk;  and,  on  the 
contrary,  Blnz,  the  treasurer  of  the  corpo- 
ration was  conclusively  shown  to  be  a  rogue. 

Couns^  for  appellee  admits  that  Blnz  did 
perpetrate  fraud  upon  the  trust  company  lu 
many  of  the  accounts  assigned ;  but  he  con- 
tends, and  the  testimony  of  the  president  of 
the  trust  company  Is,  that  the  fraudulent  pa- 
pers were  not  included  among  the  list  of 
those  for  which  recovery  In  this  case  was  ob- 
tained. But  this  is  clearly  a  mistake.  The 
recovery  was  for  the  full  amount  of  all  the 
Itemis  contained  in  the  schedule,  marked  "Ex- 
hibit A,"  and  aggregated  the  sum  of  $12,771.- 
70,  and  this  amount,  with  interest,  was  the 
verdict  awarded  by  the  Jury  and  it  includes 
many  of  these  altered  and  raised  papers.  A 
detailed  examination  of  the  alleged  memoran- 
dum copies  of  the  bills  of  lading  offered  In 
support  of  these  items  shows  in  many,  if  not 
In  most  of  them,  the  most  glaring  and  palpa- 
ble instances  of  fraudulent  alteration  of  fig- 
ures in  the  numbers  of  the  articles  written 
into  the  paper,  and  above  the  signature  of 
the  agent  of  the  defendant  company.  In  all 
these  cases  the  burden  was  upon  the  plaintiff 
of  showing  Just  how,  and  when,  and  by  whom, 
these  alterations  were  made.  It  is  apparent 
that  the  only  satisfactory  way  to  do  this 
would  be  to  produce  the  original  bill  of  lad- 
ing in  each  case,  and  the  shipping  order,  and 
compare  them  with  the  alleged  memorandum 
copy,  to  see  if  all  three  of  the  papers  agreed ; 
for,  according  to  the  testimony,  they  all  hav- 
ing been  made  at  the  same  time,  and  with 
carbon  paper,  the  shipping  order,  bill  of  lad- 
ing and  memorandum  copy  should  have 
agreed  precisely.  If  there  was  a  difference, 
it  was  for  the  plaintiff  to  explain. 

An  Inspection  of  the  alleged  memorandum 
copies  of  the  bills  of  lading,  and  In  some  in- 
stances of  the  alleged  original  bills  of  lading, 
attached  to  the  accounts  which  are  made  the 
basis  of  this  suit,  reveals  many  transparent 
and  palpable  changes.  Thus  the  figure  "1"  is 
sometimes  altered  Into  a  figure  "7,"  sometimes 
into  a  "9,"  and  sometimes  into  a  "4,"  and  in 
one  case,  by  adding  a  tall  to  It,  into  a  "5." 


Again,  the  figure  "1|'  is  Inserted  before  the 
figure  "5,"  turning  "5"  Into  "IS";  again,  the 
figure  "2"  is  inserted  before  a  "5."  thus  rais- 
ing the  amount  from  "6"  to  "25'';  agaia  an 
"0"  Is  inserted  after  the  figure  "5,"  thus  mul- 
tiplying it  by  10,  and  .changing  it  Into  "50." 
In  the  majority  If  n<^  in  all,  of  the  items 
going  to  make  up  this  schedule,  for  which 
recovery  was  here  obtained,  alterations  of 
one  kind  or  another  seem  to  have  been  made, 
and  they  were  so  palpable  that  the  burden  of 
explanation  and  of  comparison  with  the  orig- 
inal bill  of  lading  and  shipping  order  was 
certainly  upon  the  plaiutlfl.  We  can  only  ao 
count  for  -the  failure  of  the  trial  Judge  to 
place  the  burden  in  this  respect  where  it  be- 
longed upon  the  supposition  that  he  did  not 
make  any  personal  examination  of  the  alleg- 
ed memorandum  copies  of  the  bills  of  lading 
offered  in  Exhibit  A. 

The  third,  fourth,  and  fifth  specifications 
of  error  are  sustained. 

Of  course.  If  the  bills  of  lading  upon  which 
this  suit  Is  based  were  all  forged,  or  altered, 
they  are  Invalid,  and  no  recovery  whatever 
can  be  had.  But  another  question  is  raised 
in  this  case,  and  that  is  as  to  the  effect  up- 
on the  liability  of  the  defendant  company  of 
nonnegotlable  bills  of  lading  In  the  hands  of 
a  third  party  who  was  misled  by  them,  and 
where  the  bills  of  lading  were  Issued  through 
the  negligence  or  mistake  of  the  agent,  wlien 
no  goods  were  actually  delivered  to  the  com- 
pany for  transportation.  It  is  contended  by 
counwl  for  appellee  that  In  such  case  the 
defendant  company  would  be  estopped  from 
showing  that  the  goods  were  In  fact  receiv- 
ed fcr  transportation,  and  In  support  of  this 
view  the  decision  in  Brooke  v.  New  York, 
etc  R.  R.  Co.,  108  Pa.  529,  1  Atl.  206,  56  Am. 
Rep.  235,  is  cited.  In  that  case,  however,  It 
does  not  appear  that  the  bill  of  lading  was 
nonnegotlable;  but  at  any  rate  the  transac- 
tion arose  in  the  state  of  New  Tork,  and  the 
decision  avowedly  followed  and  was  control- 
led by  the  law  of  New  York.  But  the  view 
taken  of  this  question  by  the  courts  of  New 
York  is  directly  opposed  to  the  overwhelm- 
ing weight  of  authority,  which  holds  that  the 
master  of  a  vessel  or  the  agent  of  a  common 
carrier  has  no  authority  to  Issue  bills  of  lad- 
ing for  goods  which  have  not  been  received; 
and  that  as  a  consequence,  If  the  agent  of 
the  carrier  fraudulently  or  Inadvertently  Is- 
sues a  bill  of  lading  for  goods  which  hare 
not  been  received,  he  cannot  be  considered  as 
acting  within  the  scope  of  his  authority,  and 
the  bill  of  lading  so  issued  is  void.  The  de- 
cisions of  the  English  courts  are  uniformly 
to  this  effect,  and  hold  that,  even  as  against 
a  bona  fide  consignee  or  indorsee  for  value, 
the  carrier  is  not  estopped,  by  the  statements 
of  the  bin  of  lading  Issued  by  the  ai;ent, 
from  showing  that  no  goods  were  In  fact  re- 
ceived for  transportation.  The  same  rule  ap- 
plies In  Canada,  and  it  Is  the  established 
doctrine  of  the  Supreme  Court  of  the  United 
States  and  of  the  federal  courts,  and  m 
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many  of  the  state  courts.  There  has  been 
much  conflict  over  this  question,  but  over 
and  over  again  It  has  been  pointed  out  In 
the  decisions  that  a  bill  of  lading  partakes 
of  the  nature  both  of  a  receipt  and  a  con- 
tract to  carry;  and  In  so  far  as  It  Is  ^  re- 
ceipt It  has  always  been  held  that  It  -was  not 
conclusive,  but  was  open  tQ  explanation  as 
between  the  original  parties.  In  the  present 
case  the  bills  of  lading  were  not  negotiable 
Instruments.  The  defendant  company  took 
the  pains  to  limit  Its  responsibility  as  re- 
gards third  parties  by  printing  across  the 
bill  the  noUce  that  it  was  "Not  Negotiable." 

But,  aside  from  that  fact,  bills  of  lading 
do  not  occupy  the  position  of  bills  of  ex- 
change or  other  commercial  paper.  This 
court,  speaking  by  Thompson,  C.  J.,  in  Um- 
pire Transiportatlon  Co.  t.  Steele,  7&  Pa.  188, 
said :  "Lord  Loughborough,  in  Llchbarrov  v. 
Mason,  6  East,  21,  delivering  the  opinion  of 
the  Exchequer  Chamber,  held  that  the  In- 
dorsement of  bills  of  lading  bad  never  been 
regarded  In  the  commercial  world  as  resting 
on  the  footing  of  bills  of  exchange  or  other 
strictly  commercial  paper,  that  Inquiry  was 
a  duty,  and  consequently  that  the  Indorsee 
took  such  paper  on  the  credit  of  the  Indorser. 
So  In  the  case  of  Klngsford  v.  Merry,  11 
Exch.  677.  In  Mechanics'  Bank  v.  New  York 
&  New  Haven  R.  R.  Co.,  13  N.  T.  599,  and 
In  Brower  v.  Peabody,  13  N.  Y.  121,  the  same 
thing  is  contended,  in  the  principle  announc- 
ed that  a  bill  of  lading  is  a  mere  symbol,  Its 
delivery  or  negotiation  produces  no  greater 
effect  than  would  the  delivery  of  the  goods 
it  represents,  and  that  the  right  conferred 
by  the  Indorsement  will  be  limited  to  that 
which  might  have  been  exercised  by  the  In- 
dorsee, had  the  goods  themselves  been  trans- 
ferred. Instead  of  the  blU."  And  in  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States,  In  Frledlander  v.  Texas,  etc.,  Ry.  Cq., 
130  U.  S.  416,  9  Sup.  Ct.  570,  32  L.  Ed.  991,  It 
Is  said:  "Bills  of  exchange  and  promissory 
notes  are  representatives  of  money,  circulat- 
ing In  the  commercial  world  as  such,  and  It 
Is  essential,  to  enable  them  to  perform  their 
I)ecullar  functions,  that  he  who  purchases 
them  should  not  be  bound  to  look  behind  the 
instrument,  and  that  his  right  to  enforce 
them  should  not  be  defeated  by  anything 
short  of  bad  faith  on  bis  part.  But  bills  of 
lading  answer  a  different  purpose,  and  per- 
form different  functions.  They  are  regarded 
as  so  much  cotton,  hay.  Iron,  or  other  arti- 
cles of  merchandise,  in  that  they  are  symbols 
of  ownership  of  the  goods  they  cover." 

In  Bank  of  Batavla  v.  N.  T.,  L.  E.  &  W. 
B.  B.  Co.,  106  N.  T.  195,  12  N.  B.  433,  60 
Am.  Rep.  440,  speaking  of  the  liability  of  the 
common  carrier  upon  a  bill  of  lading,  the 
court  says  (page  200  of  106  N.  T.,  and  page 
434  of  12  N.  B.  [60  Am.  Rep.  440]) :  "If  he 
desires  to  limit  his  responsibility  to  the 
named  consignee,  alone,  he  must  stamp  his 
bills  as  'Nonnegotlable' ;  and  where  he  does 
not  do  that  he  must  be  understood  to  Intend 


a  possible  transfer  of  the  bills,  and  to  affect 
the  action  of  such  transferees."  Tills  would 
seem  to  be  an  Intimation  that  the  New  York 
courts  would  not  bold  the  carrier  estopped 
from  showing  the  truth  with  regard  to  the 
nondelivery  of  the  goods  when  a  bill  of  lad- 
ing stamped  "Not  Negotiable"  was  found  In 
the  hands  of  a  third  party.  But,  however 
that  may  be,  in  view  of  the  fact  that  this 
case  is  to  go  back  for  another  trial,  we  have 
called  attention  to  these  authorities.  In  or- 
der that  the  decision  In  Brooke  v.  New  York, 
etc.,  B.  B.  Co.,  108  Pa.  529,  1  Atl.  206,  56  Am. 
Rep.  236,  may  not  be  regarded  as  declaring 
the  law  of  Pennsylvania.  It  Is  conclusive 
only  as  to  Its  own  facts,  and  as  applying  to 
them  the  law  of  the  state  of  Mew  York, 
where  the  transaction  occurred.  It  Is  not 
to  be  regarded  as  decisive  of  the  law  of 
Pennsylvania  In  a  case  where  by  mistake  or 
fraud  a  nonnegotlable  bill  of  lading  Is  Is- 
sued, when  no  goods  have  been  received  for 
shipment  and  the  bill  of  lading  Is  transfer- 
red to  third  parties.  In  such  case  the  ques- 
tion is  to  be  regarded  as  at  least  an  open 
one  In  Pennsylvania. 

In  the  present  case,  the  Judgment  of  the 
court  below  Is  reversed,  and  a  venire  facias 
de  novo  is  awarded. 


(222  Pa.  U) 

rUNE  V.  H.  S.  EBRBAUGH,  Inc. 

(Supreme  Conrt  of  Pennsylvania.    June  2, 1908.) 

Damages— PuwiTiVE  Dauaoes. 

Where  the  supurintendent  of  a  corporation 
recklessly,  for  months,  persists  in  using  unus- 
ually heavy  blasts  of  dynamite,  with  full  knowl- 
edge that  they  are  shattering  a  house  and  barn, 
and  does  snch  work  because  it  la  easier  to  pay 
damages  for  the  injuries  caused  than  to  do  the 
work  in  a  different  way,  the  corporation  is  lia- 
ble for  punitive  damages. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  15,  Damages,  |  197.] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Isaac  S.  Funk  against  H.  S.  Ker- 
baugh.  Incorporated.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

The  verdict  was  as  follows : 

And  now,  to  wit,  December  6,  1906,  we,  the 
jurors  impaneled  in  the  above  case,  find  in  favor 
of  Isaac  8.  Funk,  and  against  H.  8.  Kerbaugh, 
Incorporated.    Damages   as   follows: 

To  house $2,000  00 

To  bam 1,800  00 

To  crops  23  00 

Removing  stone 75  00 

For  mule  .» 150  00 

Impunity   damages   1,000  00 

$5,050  00 

Argued  before  FELL,  BROWN,  POTTBB, 

ELKIN,  and  STEWART,  JJ. 

W.  U.  Hensel,  Philip  T.  Meredith,  and 
Frank  S.  Groff,  for  appellant  H.  Frank  Bsh- 
leman,  William  H.  Keller,  and  John  A.  Coyle, 
for  appellee. 
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PER  CURIAM.  The  main  question  pre- 
sented by  this  appeal  Is  whether  a  recovery  of 
punitive  damages  should  have  been  allowed. 
The  action  was  to  recover  for  Injuries  to  the 
plaintiff's  property  caused  by  the  negligent 
and  reclsless  acts  of  the  defendant  in  blasting 
rocks  In  constructing  a  line  of  railroad.  At  a 
place  1,100  feet  from  the  plaintiff's  building, 
an  excavation  was  made  2,200  feet  long,  and 
at  places  80  feet  deep  through  solid  rock  of 
great  hardness.  In  blasting  this  rock  boles 
were  drilled  to  an  average  depth  of  30  feet, 
and  charges  of  4,000  pounds  of  dynamite 
were  set  off  simultaneously.  The  testimony 
produced  by  the  plaintiff  tended  to  show  that 
the  work  could  have  been  done  In  the  usual 
manner  by  lighter  blasting  without  injury  to 
bis  property ;  that  the  heavy  blasting  shat- 
tered and  practically  ruined  his  bouse  and 
bnm;  that  the  use  of  heavy  blasts  was  per- 
sisted In  recklessly  and  defiantly  for  months 
notwithstanding  his  complaints.  Too  great 
caution  cannot  be  exercised  in  permitting  the 
recovery  of  punitive  damages  for  the  willful 
or  reckless  act  of  a  servant  not  authorized  or 
approved  by  the  master.  The  rule  that  per- 
mits a  recovery  In  such  cases  is  a  harsh  one, 
and  the  plainest  principles  of  justice  call  for 
caution  in  its  application.  Phila.  Traction 
Co.  V.  Orbann,  119  Pa.  37,  12  Atl.  816.  But 
In  this  case  the  acts  complained  of  were  done 
by  direction  of  the  defendant's  superintend- 
ent after  notice  and  with  full  knowledge  of 
the  damage  they  were  doing  the  plaintUTs 
property.  Apparently  they  were  done  In 
wanton  disregard  of  his  rights,  and  because 
It  was  cheaper  to  pay  damages  for  the  injury 
they  might  cause  than  to  do  the  work  In  a 
different  way.  We  find  no  error  in  the  rec- 
ord that  calls  for  a  reversal. 

The  judgment  Is  affirmed. 


(222  Pa.  108) 

In  re  FOX'S  ESTATE. 

Appeal  of  GABELL  et  al. 

(Snpreme   Court   of   Pennsylvania.     June   23, 
1908.) 

1.  Wiixs— CoNSTRTTonoN— TBtrsT  Fund. 

Testator  gave  his  estate  in  trust  for  his 
four  daughters,  each  to  receive  qne-fourth  of 
the  income  for  life,  and  ou  the  death  of  any 
daughter  leaving  issue  the  principal  to  be  as- 
signed to  such  issue,  and  on  the  death  of  any 
of  the  daughters  without  issue  the  share  of  such 
daughter  to  be  held  in  trust  for  her  surviving 
sisters  in  the  same  manner.  Two  of  the  daugh- 
ters died  leaving  children,  among  whom  their 
shares  were  distributed.  A  third  dtftighter  aft- 
erwards died  leaving  no  children.  Held,  that  the 
share  of  the  third  daughter  did  not  go  to  the 
surviving  sister,  but  should  be  distributed  one- 
third  to  her  and  the  remainder  to  the  children 
of  the  deceased  sisters  per  stirpes. 

2.  Same—'  ' Sub vitok"— '  'Subvi vin o. ' • 

The  word  "survivor,"  or  "surviving,"  will 
be  understood  as  the  equivalent  of  the  word 
"other,"  where  in  any  other  sense  it  would  lead 
to  Intestacy  or  inequality  among  those  standing 
in  the  same  decree  of  relationship  to  the  tes- 


tator, or  to  a  distribution  not  in  aecordaaoe  with 
the  general  scheme  of  the  will. 

[Ed.  Note.— For  other  definitions,  see  Wordf 
and  Phrases,  vol.  8,  pp.  6S25-CS32.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Charles  Fox, 
deceased.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Columbus  W.  Gat)ell, 
Jr.,  and  Catharine  H.  Chestnut  appeal.  Af- 
firmed. 

Charles  Fox,  by  bis  will  probated  May  28, 
1853,  directed  as  follows: 

"Item. — I  give,  devise  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  ml.xod  whatsoever  and 
wheresoever  and  of  which  I  may  die  seized 
or  possessed  unto  my  Father-in-law  John  Ha- 
gy  and  my  friends  Jacob  R.  Eckfeldt  and 
George  Gardom  and  unto  the  survivor  or 
survivors  of  them  and  the  heirs  executors, 
administrators  and  assigns  of  such  survivor 
To  Have  and  To  Hold  the  same  unto  the  said 
John  Hagy,  Jacob  R.  Eckfeldt  and  George 
Gardom  and  unto  the  survivor  or  survivors 
of  them  and  the  heirs,  executors,  administra- 
tors and  assigns  of  such  survivor  In  Trust 
nevertheless  to  and  for  the  following  uses, 
Intents  and  purposes  that  Is  to  say,  to  collect 
and  receive  the  rents,  issues  and  profits 
thereof  and  apply  so  much  of  the  same  to 
the  support,  maintenance  and  education  of 
my  four  daughters,  viz. :  Sally  Ann  For, 
Hannah  L.  Fox,  Catharine  H.  Fox  and  Anna 
Margarettfl  Fox  as  may  be  necessary  for  that 
purpose  and  in  the  same  manner  as  they  are 
now  supported  and  educated  until  my  eldest 
daughter  living  shall  arrive  at  and  attain  the 
age  of  twenty  one  years  then  upon  the  fur- 
ther Trust  to  choose  and  appoint  five  disin- 
terested persons  to  value,  divide  and  appor- 
tion the  said  estate  in  equal  parts  or  shares 
between  my  said  Four  daughters  Sally  Ann 
Fox,  Hannah  L.  Fox,  Catharine  H.  Fox  and 
Anna  Margaret  ta  Fox  and  the  issue  of  sneb 
of  them  as  may  l>e  deceased  leaving  lawful 
issue  such  issue  to  l>e  entitled  to  the  share 
which  his,  her  or  their  Mother  would  have 
been  entitled  to  if  living.  If  more  than  one 
as  tenants  in  common  and  not  as  joint  ten- 
ants. 

"And  upon  the  further  Trust  to  hold  the 
Estate  Bo  divided  in  Trust  to  pay  over  the 
whole  of  the  income  of  the  share  of  the  said 
eldest  daughter  living  into  her  own  bands 
for  her  own  proper  use  without  being  respon- 
sible for  the  debts  or  engagements  of  any 
husband  she  may  have  and  to  continue  to 
apply  so  much  of  the  income  of  the  shares  of 
my  other  daughters  for  their  maintenance, 
support  and  education  as  may  be  necessary 
for  that  purpose  in  the  same  manner  as  they 
are  now  supported  and  educated  until  they 
respectively  arrive  at  the  fige  of  Twenty  one 
years  from  which  time  the  whole  of  the  in- 
come of  their  respective  shares  accruing 
thereafter  shall  be  paid  to  them  Into  theii 
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own  proper  hands  for  their  own  proper  use 
without  being  responsible  for  the  debts  or 
engagements  of  any  husband  or  husbands 
they  or  any  of  them  may  have  and  In  case 
of  the  decease  of  any  of  my  said  daughters 
leaving  lawful  issue  then  upon  the  farther 
Trust  that  they  the  said  John  Hagy,  Jacob 
R.  Ek;kfeldt  and  George  Gardom  Trustees  as 
aforesaid  or  the  survivors  or  survivor  of 
them  and  the  heirs,  executors,  administra- 
tors and  assigns  of  such  survivor  shall  grant, 
convey  and  assure  the  said  share  of  such 
deceased  daughter  and  the  absolute  estate  in- 
heritance and  fee  simple  thereof  unto  the 
lawful  child  or  children  and  unto  the  lawful 
Issue  of  such  of  them  as  may  be  deceased 
leaving  lawful  issue  their  heirs  and  assigns 
forever  to  be  equally  divided  between  them 
If  more  than  one  share  and  share  alike  as 
tenants  in  common  and  not  as  joint  tenants 
and  if  but  one  such  child  then  to  the  use, 
benefit  and  behoof  of  such  child  his  or  her 
heirs  and  assigns  forever  and  in  case  of  the 
death  of  any  of  my  said  daughters  without 
leaving  lawful  issue  then  upon  the  further 
l^rust  that  they  the  said  John  Hagy,  Jacob 
R.  Eckfeldt  and  George  Gardom  Trustees  as 
aforesaid  or  the  survivors  or  survivor  of 
them  and  the  heirs,  executors,  administra- 
tors and  assigns  of  such  survivor  shall  hold 
the  share  of  such  deceased  daughter  In  trust, 
for  the  use  and  benefit  of  her  surviving  sis- 
ters in  the  same  and  like  manner  as  is  here- 
inbefore expressed  and  declared  of  and  con- 
cerning the  respective  share  of  her  said  8UI<- 
vivlng  sisters  and  upon  the  further  Trust 
that  it  shall  and  may  be  lawful  and  I  do 
hereby  authorize  and  empower  the  said  John 
Hagy,  Jacob  R.  Eckfeldt  and  George  Gardom 
Trustees  as  aforesaid  and  the  survivors  and 
survivor  of  them  and  the  heirs,  executors 
and  administrators  of  such  survivor  to  let 
on  Ground  Rent  or  to  sell  and  dispose  of  at 
any  time  after  my  decease  ail  or  any  part  of 
my  real  estate  either  at  public  or  private  sale 
for  the  best  price  or  prices  that  can  be  had 
for  the  same  and  to  make,  execute,  sign,  seal, 
acknowledge  and  deliver  good  and  sufficient 
deed  or  deeds  of  conveyance  or  assurance  in 
the  law  BO  as  to  vest  the  same  and  the  title 
thereof  in  the  purchaser  or  purchasers  there- 
of in  fee  simple  or  otherwise." 

Two  of  the  daughters  died,  each  leaving 
issue  her  surviving,  to  which  issue.  In  the 
case  of  each  daughter,  the  principal  of  her 
original  share  was  duly  conveyed.  The 
daughter  Hannah,  who  became  the  wife  of 
one  Andrew  Llndsey,  died  on  February  18, 
1903,  without  Issue.  The  only  surviving  sis- 
ter was  Catharine  H.  Chestnut,  a  widow. 
The  share  of  Hannah  was  claimed  by  the 
trustee  of  Catharine,  and  also  by  Catharine 
herself.  The  court  directed  the  same  to  be 
divided  Into  three  parts,  and  ordered  the 
same  to  be  paid,  one-third  to  the  trustee  for 
'  Catharine,  and  one-third  to  each  descendant 
of  each  of  the  daughters  who  had  first  died. 


Argued  before  MITCHELL,  0.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

John  O.  Johnson  and  Frederick  L.  Breit- 
Inger,  for  appellants.  Daniel  A.  Stewart,  for 
appellee. 

MITCHELL,  a  J.  The  general  Intent  ap- 
parent throughout  the  scheme  of  the  will 
was  to  make  equality  among  his  daughters 
during  their  lives,  with  remainder  to  the 
children  of  those  leaving  issue.  In  pursu- 
ance of  this  Intent  the  estate  was  to  t>e  held 
as  a  luiit  until  the  oldest  daughter  should 
come  of  age  and  then  severed  as  to  her,  and 
so  on  to  each  daughter  in  turn  until  the 
youngest  reached  full  age,  when  there  would 
b^  four  separate  trusts,  one  for  each  daugh- 
ter in  severalty.  If  one  of  the  daughters  had 
died  without  Issue  before  any  severance, 
there  can  be  no  doubt  that  the  others  would 
have  taken  her  share  as  survivors  by  the  ex- 
press terms  of  the  will;  If  such  daughter 
died  after  her  share  bad  come  to  be  held  sep- 
arately, the  direction  of  the  will  is  the  same, 
and  the  others  would  have  taken  as  sur- 
vivors; but,  if  the  daughter  first  dying  left 
issue,  her  share  would  be  distributed  to 
them,  and  it  is  argued  that  then  they  would 
have  received  their  full  share,  their  claims 
under  the  will  would  have  ended,  and  they 
would  be  excluded  from  participation  In  the 
share  of  another  daughter  subsequently  dy- 
ing without  Issue.  As  was  forcibly  said  by 
Judge  Penrose:  "If  the  word  'surviving,'  as 
used  by  the  testator,  is  to  be  understood  In 
Its  precise,  literal  sense.  It  necessarily  follows 
that  while  he  made  careful  provision  for  bis 
grandchildren,  giving  to  them  the  'Inherit- 
ance and  fee  simple'  of  the  shares  originally 
held  in  trust  for  their  mother,  whose  Interest 
was  expressiy  confined  to  the  term  of  her 
life,  he  Intended  that  only  the  children  of  a 
daughter  who  survived  a  sister  who  left  no 
issue  should  share  In  the  distribution  of  the 
part  held  in  trust  for  her,  and  to  exclude 
ali  others;  and  It  also  follows  that  he  must 
have  intended,  if  the  last  survivor  of  his 
daughters  should  die  without  issue,  even 
though  all  his  other  daughters  had  left  chil- 
dren still  surviving,  there  would  be  an  intes- 
tacy." 

But  this  result  is  clearly  not  in  harmony 
with  the  general  intent  and  scheme  of  the 
testator.  He  treated  all  his  daughters  alike, 
and  gave  each  one-fourth  of  hia  estate  for 
life,  with  remainder  to  her  Issue.  Not  one 
of  them  was  vested  with  power  to  break  the 
succession  of  her  issue  in  remainder,  and 
nowhere  Is  there  any  indication  that  he  In- 
tended to  make  any  distinction  among  his 
descendants  of  the  second  generation  as  to 
their  ultimate  share  in  his  estate.  That 
the  Issue  of  a  sister  dying  first  should  thus 
be  cut  off  from  participation  in  the  share  of 
a  sister  dying  subsequently  without  issue 
would  be  giving  an  accidental  and  Irrelevant 
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fact  an  effect  contrary  to  the  manifest  gen- 
eral Intent,  and  an  exercise  of  the  power 
withheld  from  the  daughters  themselves.  Aa 
said  by  the  auditing  Judge  below:  "It  Is 
well  settled,  however,  that  the  word  'sur- 
vivor,' or  'surviving,'  will  be  understood  as 
the  equivalent  of  'other,'  where  In  any  other 
sense  It  would  lead  to  an  Intestacy,  or  to 
Inequality  among  those  standing  in  the  same 
degree  of  relationship  to  the  testator,  or  to  a 
distribution  not  in  accordance  with  the  gen- 
eral scheme  of  the  will  in  Its  entirety.  Iiapa- 
ley  V.  Lapsley,  9  Pa.  130 ;  Williams  on  Execu- 
tors, 1577 ;  Theobald  on  Wills,  355.  See,  also, 
Vance's  Estate,  11  Pa.  Dlst  R.  107,  a.  c.  209 
Pa.  561,  58  Atl.  1063 ;  Park's  Estate,  21  Wkly. 
Notes  Cas.  227 ;  Hnbbert's  Estate,  6  Pa.  Dlst. 
R.  96:  Vogdes's  Estate,  16  Pa.  Dist  R.  377; 
Lewis'  Appeal,  18  Pa.  318,"  etc  • 

It  Is  not  necessary  to  resort  to  the  arti- 
ficial and  arbitrary  construction  that  "sur- 
vivors" meant  survivors  at  the  testator's 
death.  The  time  in  testator's  mind  was 
clearly  the  death  of  each  daughter  dying 
without  Issue;  but  he  did  not  mean  to  make 
shares  of  any  group  of  his  grandchildren  de- 
pendent on  the  accident  of  their  mother's 
survival  of  her  childless  sister.  The  word 
"other"  very  clearly  expresses  his  general  in- 
tent, and  that  Is  the  sense  In  which  be  used 
the  word  "survivors." 

Decree  affirmed. 


(222  Pa.  58) 

KAUFMANN  et  al.  v.  KAUFMANN  et  al. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 

1.  PaBTNEBSHIF— PUBCHASB    BY    SUSVIVOB    OV 

iNTNEsr  OF  Deceased  Partneb. 

Partnership  articles  providing  that  on  the 
death  of  any  partner  the  gurvivore  should  have 
the  option  to  purchase  his  interest  at  a  valua- 
tion to  be  ascertained  in  a  manner  specifically 
set  forth  cannot  be  changed  by  a  cpurt  of  equity 
merely  because  the  good  will  of  the  partnership 
has  enormously  increased  in  value,  and  the 
method  of  valuation  prescribed  would  lead  to 
Inequitable  results. 

2.  BQurrr— Pleadiko  —  Demubbbb  —  Admis- 
sions BT  Demttbbeb. 

An  averment  of  a  bill  that  certain  of  de- 
fendants had  arbitrarily,  and  without  right,  and 
unjustly  and  unfairly  seized  upon  a  deceased 
partner's  Interest,  and  forcibly  sought  to  obtain 
possession  thereof  as  the  sole  absolute  owners, 
was  not  admitted  by  a  demurrer  to  be  true, 
since  it  was  but  an  inference  on  the  part  of 
plaintiffs. 

rE>].  Note. — For  pases  in  point,  see  Cent.  Dig. 
vol.  19.  Equity,  S  494.] 

3.  Saue. 

Though  all  facts  fairly  pleaded  are  admit- 
ted by  a  demurrer,  it  does  not  admit  argumenta- 
tive conclusions,  or  doubtful  inferences  from  un- 
disputed facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  |  494.] 

4.  Pabthebship— Who  abx  Pabtwebs  —  Pab- 
TiciPATioN  IN  PBorrrs. 

A  mere  participation  in  the  profits  will  not 
make  the  {tarties  partners  Inter  sese,  whatever 


it  may  do  aa  to  third  persona,  imleM  tiiej  w  in- 
tended. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dij. 
vol.  38,  Partnership,  H  3,  13-28.] 

5.  Same. 

Sharing  in  the  profits  of  a  business  as  oob- 
pensation  for  services  does  not  conatitnte  ooe  t 
partner  in  the  business. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  D^ 
vol.  38,  Partnership,  ^  23.] 

6.  Same. 

A  contract  between  a  partnership  and  hi 
employ^,  whereby  the  employ^  waa  to  cantmae 
to  give  his  services  to  the  partnership  in  tb 
same  capacity  as  theretofore,  in  consideiatios  H 
which  he  was  to  receive  as  salary  a  sum  eqpal 
to  a  certain  percentage  of  the  net  profits  of  the 
partnership  business,  and  providing  tliat  tiie  e@- 
plo^e  should  advance  a  certain  sum  of  mouj, 
which  should  remain  on  deposit  until  the  teiai- 
nation  of  the  agreement,  when  the  same  sbocld 
be  repaid,  or  sooner  if  the  net  assets  of  the  part- 
nership should  fall  below  a  certain  anunmt,  did 
not  constitute  the  employe  a  partner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dit. 
vol.  38,  Partnership,  {  23.] 

7.  EquITT  —  PlJADIHQ  —  AdMTBSIOWB  BT  Dt- 

inrBBEB. 

A  demurrer  to  a  bin  does  not  admit  u 
averment  that  certain  of  the  defendants  )»i 
made  advances  to  a  business  as  capital,  wbcie 
it  appears  from  papers  annexed  to  the  bin  tbat 
the  moneys  CMitributed  were  to  be  mere  depot- 
its,  and  not  contributions  to  the  caintaL 

Appeal  from  Court  of  Common  Pleas,  Alto- 
gheny  County. 

Bill  for  an  Injunction  by  Angosta  Kao?- 
mann,  executrix,  and  others,  executors  of  the 
will  of  Jacob  Kaufmann,  deceasedL,  agaiiist 
Isaac  Kaufmann  and  others,  indiTidually  lol 
as  surviving  partners  of  Jacob  Kanfmana,  de- 
ceased. Decree  for  defendants,  and  cosi- 
plainants  appeal.    Affirmed. 

Argued  before  MITCHELI^  C.  J..  aM 
FELL,  BROWN,  MBSTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

D.  T.  Watson,  John  O.  Joimson,  and  J(^ 
M.  Freeman,  for  appellants.  W.  B.  Rodgers. 
Samuel  Dickson,  and  Joseph  Stadtfeld,  tor 
appellees. 

BROWN,  J.  If  this  bUI  had  been  filea 
against  Isaac,  Morris,  and  Henry  Kanfmana 
alone,  as  surviving  partners  of  the  firm  of 
Kaufmann  Bros.,  with  no  reference  to  the 
contracts  entered  into  by  that  firm  witii  tte 
seven  other  appellees,  it  could  hardly  be  seti- 
ously  contraided  that  the  articles  of  cofwit- 
nershlp  of  the  firm  of  Kaufmann  Bros,  at- 
tached to  and  to  be  regarded  as  part  of 
the  bill,  would  not  be  conclusive  of  the  rigbt 
of  the  stu'vlving  partners  to  settle  with  tlK 
personal  representatives  of  their  deceased 
partner  in  the  mode  therein  de8crll>ed.  Jacob. 
Isaac,  Morris,  and  Henry  Kaufmann  bad,  for 
some  years  prior  to  1887,  been  engaged  b 
business  as  partners,  dealing  "chiefly  in 
men's  wear,  and  but  slightly  in  other  branch- 
es." Up  to  November  24,  1897,  there  was  no 
written  agreement  l>etween  them,  but  oc 
that  day  they  entered  into  written  articles  of 
agreement,   stating   In   detail   the   terms  of 
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their  copartnersblp.  The  thirteenth  clause 
of  the  said  agreement,  to  evade  which  this 
bill  was  filed,  is  as  follows:  "In  the  event 
of  the  death  of  any  one  or  more  of  sold  co- 
partners, the  deceased  party's  estate  shall  not 
continue  to  retain  the  decedent's  partnership 
Interest,  but  the  said  interest  shall,  wlthiu 
thirty  dasrs  after  such  death,  be  considered 
as  absolutely  withdrawn  and  severed  from 
the  business  of  said  firm,  and  the  surviving 
partners  shall  purchase  all  the  right,  title  and 
interest  therein  of  the  decedent  for  a  sum 
equal  to  his  share  of  the  net  assets  of  the 
firm,  at  the  Inventory  last  preceding  the  said 
deatti,  minuB  such  amounts  as  he  may  have 
drawn  to  cash  or  merchandise  and  plus  such 
amounts  as  he  may  have  contributed  over  and 
above  his  share,  as  set  forth  In  article  two 
of  this  agreement,  from  the  time  of  his  death 
back  to  the  last  preceding  inventory;  and 
further  plus  an  amount  equal  to  ten  per  cent. 
(10)  of  the  aforesaid  decedent's  partnership 
Interest,  In  consideration  of  the  decedent's 
part  of  the  good  will  of  this  firm.  Provided, 
however,  that  the  said  last  preceding  inven- 
tory shows  the  net  profits  of  this  firm,  for 
the  one  year  preceding  such  inventory,  to 
have  been  not  leas  than  ten  per  cent.  (10)  of 
the  said  total  capital,  as  set  forth  in  the  sec- 
ond section  of  this  agreement;  and  In  case 
such  profits  shall  have  been  less  than  10  per 
cent.,  as  last  aforesaid,  then  the  decedent's 
estate  shall  be  entitled  to  and  receive  only, 
one  hundred  ($100)  dollars  in  consideration 
for  the  decedent's  part  of  the  good  will  of  the 
firm."  The  fourteeiiia  clause  provides  how 
payment  is  to  be  uiaue  by  the  surviving  part- 
ners for  tbdr  purchase  of  a  deceased  i>art- 
ner's  interest  in  ihe  business.  The  terms  of 
payment  on  such  a  purchase  differ  from  tliose 
on  a  purchase  of  the  interest  of  a  withdraw- 
ing or  retiring  member  of  the  firm. 

The  appellants  do  not  aver  that  the  three 
surviving  partners  of  the  firm  of  Kaufmann 
Bros. — Isaac,  Morris,  and  Henry — have  refus- 
ed to  settle  with  them  and  account  in  ac- 
cordance with  the  written  articles  of  c«vart- 
nership.  On  the  contrary,  the  admission  in 
the  tenth  paragraph  of  the  bill  is  that  these 
three  appellees  concede  the  right  of  the  ap- 
pellants to  receive  from  them  $288,750,  as 
the  value  of  Jacob's  fourth  interest  in  the 
partnership.  There  is  no  averment  that  this 
sum  is  not  all  that  ought  to  be  paid  for  that 
interest,  under  the  thirteenth  clause  of  the 
agreement,  which  provides  how  its  value  is 
to  be  ascertained;  but  a  mere  claim  Is  made 
that  Jacob's  Interest  in  the  partnership  was 
worth  more  at  the  time  of  his  death;  that 
It  was  then  "fairly  worth  $1,750,000,"  as  the 
good  will  of  the  firm  had  largely  increased 
from  1897,  and,  at  the  time  of  his  death,  "was 
worth  the  sum  of  at  least  $6,000,000."  Ac- 
cording to  this,  the  assets  of  the  firm,  Exclu- 
sive of  the  good  win,  were  worth,  at  the  time 
Jacob  died,  $1,000,000,  and  in  the  sum  of 
$288,750,  which  the  three  surviving  partners 


are  willing  to  pay  the  appellants,  there  is  in^ 
eluded  an  Item  of  $38,750  for  the  interest  of 
the  deceased  in  the  good  will;  and  this  Is 
all  the  appellees  are  required  to  x>ay  for  it,  if 
Its  value  was  arrived  at  In  the  way  pointed 
out  by  the  deceased  partner  himself.  ,There 
is  no  averment  that  the  value  was  not  so  ar- 
rived at,  and  if  Jacob's  estate,  in  the  Judg- 
ment of  those  now  representing  it,  is  not  get- 
ting all  that  his  Interest  In  the  good  will  may 
be  actually  worth,  it  Is,  as  the  learned  Judge 
below  aptly  said,  "because  he  so  agreed." 
The  bill  recites  at  length  the  growth  and  in- 
crease of  the  business  of  the  firm  of  Kauf- 
mann Bros,  from  1897  to  Jacob's  death  In 
1905,  and,  In  the  oral  argument  of  counsel 
for  appellants,  this  was  given  as  a  reason 
why  Jacob's  estate  should  not  be  held  to  the 
agreement  made  under  difCerent  business  con- 
ditions. There  Is  no  averment  that,  as  the 
business  grew  and  expanded,  he  ever  asked 
for  a  change  or  modification  of  the  clause 
providing  how  his  Interest  should  pass  to  his 
brothers  in  the  event  of  his  death.  The 
agreement  remained  unchanged  and  unmodi- 
fied. Just  as  it  was  written,  until  he  died, 
and  It  became  operative.  The  business  grew 
and  expanded,  as  the  partners  manifestly 
hoped  when  they  put  their  compact  of  co- 
partnership Into  writing,  but,  because  It  may 
have  grown  even  beyond  their  expectations 
the  terms  of  their  partnership  were  not 
changed,  nor  their  rights  as  partners  affected. 
Until  they  themselves  changed  their  agree- 
ment It  continued  to  be  the  law  of  their  part- 
nership existence,  though  the  numlter  of 
their  delivery  wagons.  Increased  from  10,  in 
1897,  to  54,  in  1905,  their  employes  in  the 
shipping  room  from  6  to  20,  their  total  floor 
space  from  200388  feet  to  465,400,  and  their 
business  was  divided  Into  52  departments  at 
the  time  of  Jacob's  death.  The  Increase  of 
the  business  of  the  firm  went  on  under  the 
eyes  of  each  of  the  partners,  but  the  partner- 
ship which  had  existed  prior  to  1897,  and 
which  they  continued  by  their  agreement  of 
November  24th  of  that  year,  continued  until 
Jacob's  death,  unchanged  by  any  other  agree- 
ment between  them.  Though  they  made  no 
change  In  their  written  agreement,  the  court 
below  was  asked  by  this  bill  to  change  It,  or 
to  hold  that  it  ought  not  now.  In  equity,  to 
be  regarded  as  binding. 

The  thirteenth  clause  of  the  agreement  is 
BO  plain  that  It  would  be  the  work  of  super- 
erogation to  demonstrate  that,  upon  the 
death  of  Jacob,  his  one-fourth  interest  in  the 
firm  vested  in  the  survivors,  subject  to  their 
paying  for  the  same  a  sum  to  be  ascertained 
in  the  mode  fixed  by  the  parties.  This  clause 
was  as  fair  to  each  of  the  four  parties  as  it 
was  to  the  other  three,  and  we  repeat  as  to 
it  what  we  said  of  another  agreement  be- 
tween partners,  stipulating  that,  oh  the  death 
of  one,  the  survivor  should  have  the  right  to 
purchase  his  interest  In  the  business  at  a 
valuation   provided    for   by    them   in   their 
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agreement:  "It  was  a  value  fixed  Irrespec- 
tively of  the  actual  value,  which,  would 
change  from  year  to  year,  and  which  they 
considered  It  Just  that  the  survivor  should 
pay  and  the  estate  of  his  deceased  partner 
receive.  Neither  could  know  to  whom  the 
option  to  purchase  would  fall ;  and  If,  during 
the  running  of  the  agreement,  because  of 
large  additions  or  deductions,  the  price  might 
become  Inequitable,  either  party  had  the  rem- 
edy in  his  own  hands,  as  without  his  assent 
they  could  not  be  made.  The  agreement  was 
In  force  over  11  years  before  the  death  of 
one  of  the  parties.  •  •  *  We  are  left 
then  to  the  construction  of  the  agreement  as 
It  Is  written.  Considering  the  condition  of 
the  property  at  the  time,  the  mutual  Inter- 
est of  the  parties,  and  the  end  they  had  In 
view,  their  desire  to  make  certain  the  price 
at  which  the  survivor  could  take,  and  their 
knowledge  that  the  cost  would  not  be  a 
criterion  of  the  value,  we  think  that  they 
meant  to  say  that  the  valuation  of  $25,000 
was  to  remain,  subject  only  to  the  conditions 
which  they  imposed,  the  fixed  value  for  the 
purpose  of  the  agreement.  What  Is  of  much 
more  and  of  primary  Importance  in  inter- 
pretation, we  find  that  this  Is  what  they  did 
say.  We  see  no  want  of  equity  In  the  agree- 
ment, nor  any  hardship  to  result  from  its 
performance  which  should  lead  a  chancellor 
to  deny  the  prayer  for  specific  performance. 
There  was  no  Inequality  of  terms;  it  ap- 
plied to  both  alike,  and  the  advantage  to  be 
gained  by  the  survivor  was  not  more  certain 
than  that  which  would  result  to  the  estate 
of  the  deceased."  Robrbacher's  Estate,  168 
Pa.  158,  32  Atl.  30. 

There  is  an  averment  in  the  bill  that  the 
appellees — Isaac,  Morris,  and  Henry  Eauf- 
mann — "have  arbitrarily,  and  without  right, 
and  unjustly  and  unfairly  seized  upon  the 
said  one-fourth  Interest  of  the  said  Jacob 
Kaufmann  In  the  said  firm,  and  forcibly  seek 
to  retain  possession  thereof  as  the  sole  ab- 
solute owners  thereor*;  and  it  is  contended 
that  the  demurrer  admits  this  to  be  true. 
This  averment  Is  but  an  Inference  on  the  part 
of  the  appellants  that  Isaac,  Morris,  and 
Henry  have  arbitrarily,  without  right,  and 
unjustly  and  unfairly  taken  Jacob's  one- 
fourth  interest  in  the  firm.  The  thirteenth 
clause  of  the  agreement,  provides  how  they 
may  take  it,  and  the  averment  is  not  that 
they  have  taken  it  in  violation  of  that  clause. 
WhUe  all  facts  fairly  pleaded  are  admitted 
by  a  demurrer,  it  does  not  admit  argumenta- 
tive conclusions  or  doubtful  Inferences  from 
undisputed  facts.  Getty  et  al.  v.  Pennsyl- 
vania Institution  for  the  Instruction  of  the 
Blind,  194  Pa.  671,  45  Atl.  333.  "The  aver- 
ments of  the  bill  as  to  the  purport  and  mean- 
ing of  the  provisions  of  the  indenture,  the  ob- 
ject of  their  insertion  in  the  Instrument,  and 
the  obligations  they  Imposed  upon  the  cor- 
poration and  the  trustees,  and  the  rights 
they  conferred  upon  the  plaintiff  when  his 
contract  was  approved,  are  not  admitted  by 


the  demurrer.  These  are  matters  of  legal  in- 
ference, conclusions  of  law  upon  the  construc- 
tion of  the  Indenture,  and  are  open  to  con- 
tention, a  copy  of  the  Instrument  itself  being 
annexed  to  the  bill,  and,  therefore,  before  the 
court  for  Inspection.  A  demurrer  only  ad- 
mits facts  well  pleaded;  It  does  not  admit 
matters  of  Inference  and  argument,  however 
clearly  stated.  It  does  not  admit,  for  ex- 
ample, the  accuracy  of  an  'alleged  construc- 
tion of  an  instrument  when  the  instrument 
itself  Is  set  ifortb  In  the  bill  or  a  copy  Is 
annexed  against  a  construction  required  by 
its  terms;  nor  the  correctness  of  the  ascrip- 
tion of  a  purpose  to  the  parties  when  not 
Justified  by  the  language  used.  The  several 
averments  of  the  plaintiff  In  the  bill  as  to  hh 
understanding  of  his  rights,  and  of  the  lia- 
bilities and  duties  of  others  under  the  con- 
tract, can,  therefore,  exert  no  influence  upon 
the  mind  of  the  court  in  the  disposition  of 
the  demurrer.  This  Is  not  the  case  of  a  bIM 
to  set  aside  or  reform  the  contract  as  not 
expressing  the  actual  intention  of  the  parties. 
It  is  a  case  where  the  contention  arises  sole- 
ly upon  the  meaning  of  the  indenture  in  Its 
bearing  upon  the  contract,  and  that  must  be 
ascertained  by  applying  to  Its  language  the 
ordinary  rules  of  interpretation."  Dillon  v. 
Barnard,  21  Wall.  430,  22  L.  Ed.  673. 

In  1903,  Kaufmann  Bros,  entered  Into  a 
contract  with  each  of  the  following  persons, 
who  were  then  in  their  employ,  and  all  of 
whom  are  made  defendants  in  this  bill: 
Morris  Baer,  Julius'  Baer,  Max  L.  Blum,  Lud- 
wlg  Kaufmann,  Theodore  Kaufmann,  Nathan 
Kaufmann,  and  Hugo  Baum.  The  contracts 
are  Identical,  except  as  to  the  percentages  to 
be  received  by  each  employ^  from  the  profits 
of  the  business,  the  duties  to  be  performed, 
and  the  amount  to  be  deposited  by  him  witli 
the  firm.  The  one  entered  Into  with  Ludwig 
Kaufmann  is  annexed  to  and  made  part  o' 
the  bill.  Each  of  these  contracts  was  suji- 
plemented  by  another,  entered  Into  in  May. 
1905.  The  supplements  are  identical,  except 
as  to  the  percentages  to  be  received  and  the 
amounts  to  be  deposited.  The  one  entered 
into  with  Ludwig  Kaufmann  is  also  attached 
to  and  made  part  of  the  bill.  The  averment 
in  the  sixth  paragraph  of  the  bill  is  tliat. 
after  the  "seven  agreements  of  1903  were  du- 
ly made,  executed,  and  delivered,  the  business 
of  Kaufmann  Bros,  was  continued  and  car- 
ried on  by  the  said  four  Kaufmanns,  and  the 
seven  named  Individuals,  •  •  •  that  the 
said  seven  agreements  of  1903  and  1905 
changed,  supplied,  and  superseded  the  orig- 
inal agreement  of  1897;  •  •  •  that  by 
the  said  agreements  of  1903  and  1905  the  old 
partnership  of  Kaufmann  Bros,  was  dissolv- 
ed, and  a  new  partnership,  with  additional 
members  and  added  restrictions  and  provi- 
sions, was  organized."  Another  averment  io 
the  bill  is  that  "each  one  of  the  said  seven 
individuals  agreed  to  advance,  and  did  ad- 
vance, to  the  capital  of  the  firm"  a  stated 
sum,  varying  from  $36,250,  advanced  by  Jo* 
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lius  Baer  and  Nathan  Kaufmann,  respective- 
ly, to  $120,000,  advanced  by  Morris  Baer.  If 
these  averments  as  to  contributions  to  the 
cai)ltal  of  the  firm  are  simply  what  the  com- 
plainants regard  as  the  eflfect  of  the  seven 
contracts,  the  demurrer  does  not  admit  them 
to  be  true,  and  we  must  therefore  turn  to 
the  contracts  themselves  to  interpret  them 
and  declare  what  their  effect  was  on  the 
partnership  of  Kaufmann  Bros. 

It  is  first  to  be  noted  that  each  contract  is 
between  "Jacob  Kaufmann,  Isaac  Kaufmann, 
Morris  Kaufmann,  and  Henry  Kaufmann, 
I>artU's  doing  business  as  Kaufmann  Bros.," 
of  the  first  part,  and  one  of  their  employes 
of  the  second  part,  and  the  very  first  clause 
shows  that  tfie  party  of  the  second  part  is 
to  continue  "to  give  his  services  to  the  parties 
of  the  first  part,"  to  Kaufmann  Bros.,  "In 
the  same  capacity  as  heretofore" — an  em- 
ploye. In  consideration  of  these  services  the 
agreement  proceeds  In  the  second  clause  to 
provide  what  the  party  of  the'  second  part 
shall  receive  from  the  party  of  the  first  part. 
It  is  not  a  participation  in  the  assets  and 
business  of  the  firm  of  Kaufmann  Bros.,  but 
payment  by  them,  to  each  of  said  parties,  of 
a  sum,  "as  salary  for  each  and  every  year," 
equal  to  a  certain  percentage  of  the  net 
profits  of  "their  business" — Kaufmann  Bros.' 
business,  "the  parties  of  the  first  part."  The 
agreement  then  describes  In  detail  how  the 
percentage  of  the  profits  is  to  be  ascertained. 
With  these  details  we  need  not  burden  this 
opinion.  Nothing  in  the  provision  that  each 
of  the  seven  employes  Is  to  receive  for  his 
services  a  certain  proportion  of  the  net  pro- 
fits constitutes  him  a  partner  as  to  Kaufmann 
Bros,  themselves.  In  whofee  services  he  had 
been,  and  In  whose  services  he  was  to  con- 
tinue, as  an  employe.  "That  there  is  a  dis- 
tinction between-  partnership  as  respects  the 
public  and  partnership  as  respects  the  par- 
ties is  an  elementary  principle  of  this  branch 
of  the  law,  so  plain  that  Its  only  difficulty  Is 
In  Its  application  to  particular  cases.  ■Wher«» 
the  agreement  Is  silent,  there  is  often  room 
for  doubt  as  to  the  precise  relation  In  which 
the  parties  stand  to  each  other,  and  then  a 
joint  Interest  in  the  stock  is  considered  a  dis- 
criminative circumstance,  but,  where  they  ex- 
plicitly declare  there  Is  to  be  no  partnership. 
It  is  unnecessary  to  inquire  further;  for 
among  themselves  the  law  permits  them  to 
determine  their  respective  interests  by  their 
own  stipulations.  It  Is  a  matter  with  which 
third  persons  have  no  concern.  •  ♦  •  The 
contracts  of  men  are  laws,  prescribed  by 
themselves  to  govern  their  transactions  with 
each  other,  which,  as  long  as  they  Interfere 
not  with  morality,  or  with  the  Interests  of 
third  persons,  are  of  conclusive  obligation 
on  the  immediate  parties  to  them."  Gill  v. 
Kuhn,  6  Serg.  &  R.  333.  "A  mere  participa- 
tion In  the  profits  will  not  make  the  parties 
partners  inter  sese,  whatever  It  may  do  as  to 
third  persons,  unless  they  so  Intend  it  If  A. 
agrees  to  give  B.  one-third  of  the  profits  of  a 


particular  transaction  In  business,  for  his 
labor  and  services  therein,  that  may  make 
both  liable  to  third  persons  as  partners,  but 
not  as  between  themselves."  Hazard  v.  Haz- 
ard, 1  Story,  371,  Fed.  Cas.  No.  6,279.  "While 
a  right  to  share  In  the  profits  may  constitute 
a  partner,  a  commission  equal  to  such  a 
share,  as  a  compensation  for  services,  does 
not.  Ex  parte  Hamper,  17  Ves.  404;  Ex 
parte  Watson,  19  Ves.  459;  Miller  v.  Bart- 
let,  15  Serg.  &  R.  137;  Dunham  v.  Rogers, 
1  Pa.  255.  That  this  exception  to  the  gen- 
eral rule  is  founded  upon  a  distinction  with- 
out any  difference  has  been  generally  conced- 
ed, and  it  is  used  by  Baron  Bramwell  in  Bul- 
len  V.  Sharp,  1  Com.  PI.  L.  R.  86,  with  great 
force  as  an  argument  against  the  soundness 
of  the  rule  itself.  It  Is  entirely  too  late  now 
to  question  either  the  rule  or  the  exception. 
We  are  bound  to  stand  super  antlqnas  vlas, 
by  our  own  decided  cases ;  for  nothing  Is  truer 
or  more  Important,  than  the  maxim,  'Omnia 
innovatlo  plus  novitate  perturbat,  quam  utlli- 
tate  prodest'  The  Interest  of  Tracy,  Ben- 
ton &  Co.  in  the  profits  being,  by  the  terms 
of  the  agreement,  'a  commission  upon  the 
sale  of  the  merchandise  consigned  to  them, 
equal  to  one-half  of  the  net  profits  upon  such 
sale,'  did  not  make  them  partners,  nor  attach 
to  them  either  the  rights  or  responsibilities 
of  such  partners."  Edwards  v.  Tracy,  C2 
Pa.  374.  "Parties  may  so  act,  or  hold  them- 
selves out  to  the  public,  that  the  law  will 
hold  them  answerable  as  partners,  although, 
as  between  themselves,  they  are  not  part- 
ners. But  this  is  where  the  rights  of  third 
parties  are  involved.  As  between  the  par- 
ties to  the  agreement,  does  the  contract  con- 
stitute a  partnership?"  Krall  v.  Forney,  182 
Pa.  6,  37  Atl.  846. 

Though  the  averment  in  the  bill  Is  that 
each  of  the  seven  Individuals  agreed  to  ad- 
vance, and  did  advance,  certain  specific  sums 
to  the  capital  of  the  firm,  the  truth  Is  that 
no  sum  was  to  be  advanced  by  any  one  of 
them  to  the  capital  of  the  firm,  as  clearly  ap- 
pears from  the  unmistakable  terms  of  each 
agreement  The  demurrer  admits  the  truth 
of  what  actually  appears  therein,  but  not  the 
argumentative  conclusion  in  the  bill  of  a  con- 
tribution to  capital,  if,  as  a  matter  of  fact 
no  such  contribution  was  Intended  by  said  par- 
ties. Instead  of  making  any  contribution  to 
the  capital  of  the  firm,  the  agreement  is  that 
each  of  the  parties  of  the  second  part  shall  de- 
.poslt  with  the  parties  of  the  first  part,  "Jacob 
Kaufmann,  Isaac  Kaufmann,  Morris  Kauf- 
mann, and  Henry  Kaufmann,  partners,  doing 
business  as  Kaufmann  Bros.,"  a  certain  sum 
of  money,  "which  sum  shall  remain  on  depos- 
it with  the  parties  of  the  first  part  without 
-Interest,  until  the  termination  of  this  agree- 
ment when  same  shall  be  repaid  to  the  party 
of  the  second  part,  provided,  however,  that 
the  said  deposit  shall  continue  so  long  only 
as  the  net  assets  of  the  parties  of  the  first 
part  in  the  said  business  shall  not  fall  below 
the  sum  of  one  million,  fifty  thousand  ($1,060,- 
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000)  dollars."  Why  this  provision  as  to  a  de- 
posit was  made  Is  not  material  in  this  pro- 
ceeding. It  can  well  be  understood  tbat  it 
might  have  been  required  by  the  parties  of 
the  first  part  as  an  assurance  from  the  party 
of  the  second  part  tbat  he  would  faithfully 
comply  with  bis  contract ;  and  the  proTlsion 
as  to  the  reduction  of  the  deposit,  upon  the 
reduction  of  the  net  assets  of  the  firm,  may 
very  naturally  have  been  inserted  at  the  in- 
stance of  the  party  of  the  second  part  for 
his  own  protection.  But,  as  stated,  the  rea- 
s|on8  for  the  Insertion  of  the  clause  are  not 
material.  It  is  sufficient  that  it  was  inserted, 
requiring  but  a  "deposit"  from  the  party  of 
the  second  part,  to  be  returned  at  a  definite, 
fixed  time,  without  regard  to  what  may  hap- 
pen to  the  capital  of  the  parties  of  the  first 
part  It  may  be  impaired  or  totally  wiped 
out,  but  no  portion  of  the  deposit  made  by 
the  party  of  the  second  part  is  to  be  in  any 
manner  impaired,  but  paid  back,  dollar  for 
dollar,  by  the  parties  of  the  first  part 

In  the  seventh  paragraph  of  the  agreement 
of  1903  It  conclusively  appears  that  the  depos- 
it made  was  not  to  be  a  contribution  to  the 
capital  of  Kaufmann  Bros.,  for  it  Is  there 
provided  tbat,  in  case  the  parties  of  the  first 
part  shall  incorporate  their  business,  the  par- 
ty of  the  second  part  shall  not  receive  any 
portion  of  the  capital  stock  of  the  corpora- 
tion, but  a  sum  of  money  to  Include  his  de- 
posit The  separate  Identity  and  existence 
of  Kaufmann  Bros.,  composed  of  Jacob. 
Isaac,  Morris,  and  Henry,  are  preserved  all 
through  the  agreements  of  1903  and  1905. 
They  avow  their  right  in  each  agreement  rec- 
ognized by  the  party  of  the  second  part  to 
sell  out  or  incorporate  their  business,  and  to 
take  in  new  partners;  the  provision  as  to 
them  being  "any  male  member  of  the  im- 
mediate families  of  any  of  the  parties  of  the 
first  part  may  become  a  partner  in  the  said 
business,  as  may  also  the  party  of  the  second 
part  hereto,  or  any  other  party. whose  salary 
at  the  date  of  the  execution  of  this  agree- 
ment is  based  on  the  total  profits  of  said  busi- 
ness, to  wit,  the  following  persons:  Morris 
Baer,  Theodore  Kaufmann,  Max  L.  Blum, 
Hugo  Baum,  Nathan  Kaufmann  and  Julius 
Baer."  Instead  then,  of  creating  a  new  part- 
nership, as  Is  averred  in  the  bill,  the  clause 
Just  quoted  Is  a  distinct  admission  by  each  of 
the  parties  of  the  second  part  that  the  part- 
nership of  Kaufmann  Bros,  was  to  remain 
unchanged  by  the  agreement  of  1903,  and 
that  by  It  be  did  not  become  a  member  of  the 
firm.  Immediately  following  the  provision 
that  one  or  all  of  the  seven  parties  named 
may  in  the  future  become  members  of  the 
firm  Is  a  stipulation  that  it  shall  not  be  bind- 
ing upon  the  surviving  members  of  the  firm 
of  Kaufmann  Bros.,  who  may  purchase  the 
interest  of  a  deceased  brother.    Again,  even 


if  the  agreement  of  1903  with  Lndwlg  Kauf- 
mann could  be  tortured  into  one  creating  a 
new  partnership,  by  taking  him  into  the  firm 
of  Kaufmann  Bros.,  by  what  agreement  with 
him  did  Morris  Baer,  Theodore  Kaufmann, 
Max  L.  Blum,  Hugo  Baum,  Nathan  Kauf- 
mann, and  Julius  Baer,  the  other  six  employes, 
become  his  copartners?  If  his  agreement  of 
1903  created  a  new  partnership  between  him 
and  the  Kaufmann  Bros.,  certainly  no  one 
else  could  be  admitted  into  such  a  partner- 
ship without  bis  agreement  and  consent  and 
this  is  true  of  the  other  six. 

One  of  appellants'  averments  is  that  since 
the  agreement  of  1879  was  made,  the  good 
will  of  the  firm  of  Kaufmann  Bros,  has 
enormously  increased,  and  was,  at  the  time 
of  Jacob's  death,  worth  the  sum  of  at  least 
$6,000,000,  and  that  this  growth  in  its  valae 
was  largely  made  by  the  seven  supplemental 
agreements.  If  this  be  so  and  the  seven  em- 
ployes, who  were  parties  to  the  seven  supple- 
mental agreements,  became,  as  the  appellants 
aver,  partners  of  Kaufmann  Bros.,  why  do 
they  exclude  them  from  participation  in  tbe 
value  of  the  good  will?  While  averring  that 
these  seven  were  copartners  with  Jacob  Kauf- 
mann, the  appellants.  In  the  same  breath,  de- 
ny their  right  to  an  interest  in  this  good 
will,  their  claim  behig  that  one-fourth  of  its 
value,  $1,500,000  belongs  to  them  alone.  The 
primary  Intent  of  the  agreements  of  1903  Is 
the  retention  of  each  party  of  the  second 
part  as  an  employ^  of  tbe  parties  of  the  first 
part  and  all  through  the  agreements  there 
runs  the  clear  intent  that  such  employ^  shall 
not  become  a  partner,  either  by  sharing  in 
the  profits,  or  by  contributing  to  the  capital. 
Complaint  Is  made  by  tbe  appellants  tbat  by 
tbe  agreement  of  1903,  Jacob's  estate  may 
continue  to  be  tied  up  by  liability  to  the  sev- 
en employes,  but  this  is  a  liability  of  any  de- 
ceased partner,  and  it  cannot  aCTect  sucb 
partner's  distinct  agreement  as  to  bow  bis  in-  | 
terest  In  the  firm,  upon  his  death,  shall  pass  i 
to  his  survivors.  ' 

Though  a  most  elaborate  brief  has  been  | 
submitted  by  tbe  learned  counsel  for  appel-  , 
lants,  tbe  case,  after  all,  is  within  a  narroir  ' 
compass,  and  absolutely  free  from  doubt  and  j 
difficulty.  Tbe  agreements  which  are  self-  , 
interpreting,  were  made  by  persons  sni  juris.  J 
The  one  as  to  the  purchase  of  a  deceased 
partner's  Interest  is  not  an  unusal  one,  and 
was  fair  alike  to  each  of  the  four  partners. 
If  the  representatives  of  Jacob  are  now  dis- 
appointed that  they  cannot  get  more  than  the 
survivors  offer  them,  the  law  cannot  help 
them,  for  it  was  so  written  by  him  In  bii 
agreement  with  them. 

The  decree  sustaining  the  demurrer  to  tbe 
bill  and  dismissing  the  same  la  affirmed  it 
appellanti'  costs. 
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SMITH  V.  RE2ED  et  aL 

(Court  of  Chancery  of  New  Jersey.     Oct.  9, 
1908.) 

C0UBT9— CoNFLionno  Jubudioiioh— Ihjtino- 

TION. 

S.  filed  a  bill  of  interpleader  in  the  Chan- 
cery Coiirt  of  New  Jeisey  against  R.  and  L., 
setting  up  that  R.  recovered  a Judtrment  against 
him  (S.)  in  the  United  Stotes  Circuit  Court,  and 
tliat  li.  had  attached  the  judgment  debt  in  his 
hands  by  process  out  of  the  Camden  circuit 
court  of  this  state,  and  prayed  for  an  injunction 
restraining  B.  from  issuing  execution  against 
him  (S.)  out  of  the  United  States  Circuit  Court 
on  tUat  judgment  pending  the  interpleader  anit. 
Held',  that  an  injanction  will  not  lie,  l>ecBuse 
the  writ,  if  issued,  would  be  an  unlawful  inter- 
ference by  a  court  of  a  state  with  the  power  of 
a  court  of  the  United  States  to  enforce  its  judg- 
ment; the  rule  being  that  courts  of  difiterent 
sovereignties  cannot  so  interfere  with  each  oth- 
er, even  indirectly  by  injunction  operating  upon 
the  parties  litigant. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts.  U  1412,  1413.] 

(S^yllabns  by  the  Oonrt.) 

BUI  by,  Oliver  Smith  against  William  B. 
Reed  and  others.  Heard  on  order  to  show 
cause  why  an  injunction  should  not  Issue. 
Writ  denied. 

Lewis  Starr,  for, complainant.  Thomas  B. 
Hall,  for. defendant  Reed.  WUUam  T.  Read, 
for  defendant  Lawry.    .     , 

WALKER,  V.  O.  The  bill  i^  this  case 
shows  that  the  defendant  Reed  recovered  a 
judgment  In  the  United  States  Circuit  Court 
for  the  District  of  New  Jera^  against  the 
complaisant  for  ^760  damages  ^d  iS&AQ 
costs;  that  the  issuing  of  an  execution  on 
the  Judgment  was  stayed  upon  the  applica- 
tion of  the. complainant  to  set  off  against  It 
a  Judgment  recovered  by  him  against  the  de- 
fendant Reed  in  the  court  of  common  pleas 
«f  Philadelphia,  Pa.;  that  the  application 
was  refused ;  that  the  defendant  Lpwry  caus- 
ed to  be  issued  against  the  defendant  Reed 
an  attachment  out  of  the  circuit  court  of  the 
county  of  Camden,  which  the  sheriflC  served 
upon  the  complainant,  and  attached  In  his 
hands  all  the  rights  and  credits,  moneys  and 
effects,  of  the  defendant  Reed,  and  particular- 
ly the  money  due  and  owing  to  the  complain- 
ant by  the  defendant  Reed  upon  the  Judgment 
recovered  in  the.  United  States  Circuit  Court. 
Then  follow  the  usual  averments  In  an  inter- 
pleader bill  that  both  defendants  claim  they 
are  entitled  to  the  money  due,  and  that  the 
complainant  is  unable  to  determine  to  whom 
it  belongs,  and  Is  willing  to  pay  the  amount 
to  such  person  as  shall  lawfully  be  entitled 
to  It,  and  to  whom  he  may  pay  the  same  with 
safety,  offering  to  pay  the  amount  Into  court, 
and  alleging  that  he  does  not  In  any  respect 
collude  with  the  defendants,  and  that  be  has 
not  been  indemnified  by  them,  or  either  of 
them,  but  brings  the  suit  of  his  own  free 
will,  and  to  avoid  molestation  and  Injury. 
The  bill  is  verified  by  the  complainant's  af- 
fidavit 

70A.-61 


The  defendant  WlUlam  B.  Beed  has  an- 
swered, and  charges,  among  other  things, 
that  the  attachment  was  not  Issued  and  lev- 
led  In  good  faith,  but  by  collusion  between  the 
complainant  and  the  defendant  Lowry,  for  the 
purpose  of  preventing  the  defendant  Reed 
from  having  execution  against  the  complain- 
ant. Smith,  upon  the  Judgment  of  the  Circuit 
Court  of  the  United  States;  that  the  Judg- 
ment In  the  Philadelphia  common  pleas, 
which  is  the  basis  of  the  complainant's  claim, 
was  recovered  by  him  and  Lowry;  and  that 
Lowry  assigned  his  Interest  in  It  to  Smith, 
the  complainant,  io  edable  him  to  use  it 
against  his  (Reed's)  Judgment  In  the  United 
States  Circuit  Court.  The  defendant  Lowry 
has  also  answered,  apd  admits  all  of  the  facts 
contained  in  the  bill,  and  avers  that  by  rea- 
son of  his  attachment  he  Is  entitled,  to  prior- 
ity over  the  claim  of  the  defendant  Reed 
upon  his  Judgment  ' 

The  complainant  also  makes  an  affidavit 
In  which  he  says  that  U  Is  not  true,  as  stated 
In  Reed's  answer,  that  the  attachment  of  Low- 
ry against  Reed  was  In  any  way  or  manner 
based  upon  the  Judgment  against  Reed  enter- 
ed In  the  Philadelphia  common  pleas  court, 
nor  that  the  coniplalnant  has  assigned  to 
]/>wry  the  claim  against  Reed,  bor  that  the 
claln;i  upon  which  the  attachment  proceedings 
of  Lowry  against  Beed  Is  based 'Is  In  any 
way  or  manner  owned'  by  the  complainant, 
nor  Is  he  interested  therehi.  The  coinpliain- 
ant  seems  to  know  bow  the  'alleged  debt  for 
which  the  attachment'  issued  did  tiot  arise, 
which  argues  that  he  knows  bow  It  did  arise'; 
but  he  rather  disingenuously  falls  to  make 
any  statement. concerning  that  feature  of  the 
case. 

'the  bill  prays  for  an  injunction  restraining 
the  defendant  Reed  from  issuing  execution 
upon  his  Judgment  In  the  United  States  Cir- 
cuit Court  or  from  collecting,  or  selling,  or 
disposing  of  any  of  the  real  or  personal  prop- 
erty of  the  complainant,  and  that  the  defend- 
ant Lowry  be  enjoined  from  further  proceed- 
ing In  the  attachment  proceedings  commenced 
by  him  against  the  defendant  Reed,  so  far 
as  it  may  refer  or  relate  to '  the  moneys  In 
the  hands  of  the  complainant  due  upon  the 
Judgment.  Upon  filing  the  bill  an  order  to 
show  ■  Cause  was  made  why  an  injunction 
should  not  issue  according  to  Its  prayer,  with 
an  ad  interim  restraint  ui)on  the  defendant 
Reed,  enjoining  him  from  proceeding  to  ad- 
vertise or  sell  any  property  of  the  complain- 
ant on  any  levy  under  any  execution  that 
might  be  Issued  on  the  Judgment  mentioned, 
and  from  collecting,  selling,  or  disposing  of 
any  of  the  real  and  personal  property  of  the 
complainant,  and  that  the  defendant  Lowry 
be  restrained  from  further  proceeding  in  the 
attachment  proceedings  against  Reed,  so  far 
as  the  same  refers  or  relates  to  the  moneys 
In  the  hands  of  the  complainant  due  upon  the 
Judgment 

Upon  the  hearing  ot  the  order  to  show 
cause  the  flies  of  this  court.  In  the  cause 
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therein  depending  wherein  William  B.  Reed 
is    complainant   and   Oliver   Smith,    Alfred 
Lowry,  and  others  are  defendants,  was  Intro- 
duced In  evidence    In  that  suit  the  defend- 
ants Smith  and  Lowrj  (who  are  the  com- 
plainant and  one  of  the  defendants  in  this 
suit)  exhibited  an  answer  by  way  of  cross- 
bill against  the  complainant,  Reed  (who  Is  de- 
fendant In  this  suit),  in  which  they  set  up 
that  they  (Smith  and  Lowry)  were  induced 
by  Reed  to  enter  Into  a  certain  written  agree- 
ment, dated  June  10,  1902,  for  the  purpose 
of  forming  a  corporation  (which  is  also  one 
of  the  defendants  in  that  suit)  for  the  manu- 
facture and  sale  of  soap,  by  virtue  of  certain 
false  and  fraudulent  representations  made  by 
Reed  to  them,  and  they  pray  In  their  cross- 
bill that  the  contract  be  declared  void  and  for 
nothing  holden,  and  that  they  may  be  reliev- 
ed from  it  In  so  far  as  they  are  holden  unto 
the  complainant,  and  that  the  complainant 
be  declared  not  to  be  entitled  to  any  rights 
under  the  contract     Reed,  besides  filing  a 
special  replication  denying  the  fraud,  filed  a 
supplemental  bill,  In  which  he  sets  up  that 
Smith  and  Lowry   by  their  cross-bill  have 
elected  to  rescind  the  contract,  and  have 
claimed  for  themselves  as  individuals   the 
ownership  in  the  stock  of  the  company  form- 
ed to  carry  out  the  terms  of  the  agreement  of 
June  10, 1902,  and  prays  that  Smith  and  Low- 
ry be  ordered  and  directed  to  release  and  dis- 
charge unto  him  all  and  every  claim  or  de- 
mand they  have  against  him  arising  out  of 
any  of  the  matters  and  things  done  or  omit- 
ted to  be  done  under  the  contract     Now, 
under  the  contract  Reed  was  to  have  $8,000 
of  stock  in  the  corporation,  to  be  paid  for  by 
a  loan  to  him  from  Smith  and  Lowry,  and  the 
repayment  of  which  he  was  to  secure  by  life 
Insurance  policies  amounting  to  $9,000  and 
a  mortgage  of  $3,000  upon  lands  in  Pennsyl- 
vania, the  stock  to  be  Issued  in  the  name  of 
Reed  and  held  by  the  other  parties.    These 
conditions   were   performed,   and   it   Is  not 
shown  that  Reed  owes  Lowry  otherwise  than 
on  account  of  the  transaction  Just  mentioned. 
It  will  be  noticed  that  Reed's  indebtedness  to 
Smith  and  Lowry  under  this  contract  was 
one  to  them  Jointly.    Reed  now  alleges  that 
Smith  has  assigned  to  Lowry  his  interest  in 
the  securities,  so  that  Lowry  could  be  in  a 
position  to  set  off  his  claim  against  Reed; 
that  being  Impossible  while  Reed's  obligation 
was  to  them  jointly,  for,  upon  well-known 
principles,   a  joint  debt  cannot  be  set  off 
against  a  several  one. 

In  the  matter  before  me  it  does  not  appear 
by  competent  proof  that  Smith  and  Lowry 
collude  with  each  other  for  the  purpose  of 
preventing  Reed's  making  out  of  Smith  the 
judgment  which  he  recovered  against  him 
in  the  United  States  Circuit  Court  But  If 
the  facts  stated  in  the  pleadings  in  Smith 
V.  Lowry  and  Others,  and  in  the  answer  of 
Reed  In  this  case,  be  true,  then,  there  Is  col- 
lusion between  Smith  and  Lowry.  What  is 
the  fact  In  this  regard,  will,  of  course,  be 


made  to  appear  upon  the  final  hearing  of  the 
cause. 

Passing   from   the   question  of   collusion, 
which  I  am  unable  to  decide  in  favor  of  the 
defendant  Reed  on  this  application,  although 
the  matter  savors  very  strongly  of  it  I  come 
now  to  the  consideratloA  of  the  power  of 
this  court  to  interfere  with  the  process  of  the 
United  States  Circuit  Court    The  principal 
authority  relied  on  by  counsel  for  the  defend- 
ant Reed  on  this  head  is  United  States  v. 
Johnson  County,  6  Wall.  168,  18  L.  Ed.  768. 
In  that  case  a  judgment  had  been  recovered 
in  the  Circuit  Court  of  the  United  States  for 
the  District  -of  Iowa  against  Johnson  county. 
In  that  state  and  district  for  interest  on 
certain  bonds  issued  by  the  municipal  corpo- 
ration:   Execution  was  issued  and  returned 
unsatisfied,  and  demand  was  made  upon  the 
county  oflScers  to  levy  a  tax  to  satisfy  the 
judgment  and  upon  their  refusal  a  manda- 
mus was  issued  by  the  federal  court  In  which 
the  judgment  was  recovered,  to  which  the 
county  officials  made  return  that  they  had 
been  enjoined  from  levying  the  tax  by  a  state 
court  In  a  proceeding  between  the  taxpayers 
and  themselves.    The  Supreme  Ck>urt  of  the 
United  States  held  "that  federal  courts  and 
state  courts  act  separately  and  Independent- 
ly, and  In  their  respective  spheres  of  action 
the  process  of  the  one  cannot  be  enjoined  lof 
the  other."    It  is  elementary  ttiat  no  coart 
can  directly  enjoin  proceedings  In  another 
court    Therefore,  when  proceedings  In  coart 
are  in  effect  enjoined.  It  Is  because  of  a  re- 
straint operating  upon  the  iwrtles.    Althoosh 
the  language  of  the  syllabus  In  United  States 
V.  Johnson  County,  Just  Quoted,   refers   in 
terms  to  the  inability  of  one  court  to  enjoin 
another,  the  headnote  is  to  be  read  in  con- 
nection with  the  facta,  which  clearly  show 
that  the  injunction  was  the  usual  one  oper- 
ating upon  the  parties,  and  not  one  directed 
to    the   court     Said   Mr.   Justice   Clifford. 
speaking   for   the    United    States    Supreme 
Court  at  page  195  of  6  Wall.  (18  L.  Ed.  768) : 
"State  courts  are  exanpt  from  all  interfer- 
ence by  the  federal  tribunals,  but  they  are 
destitute  of  all  power,  to  restrain  either  the 
process  or  proceedings  in  the  national  courts. 

•  ♦  •  Circuit  Courts  and  state  coiurts  act 
separately  and  independently  of  each  other, 
and  in  their  respective  sphere  of  action  the 
process  issued  by  the  one  Is  as  far  b^ond 
the  reach  of  the  other  as  if  the  line  of  the 
division  between  them  was  'traced  by  land- 
marks and  monuments  visible  to  the  eye.' 

•  *  •  Viewed  in  any  light  therefore.  It  la 
obvious  that  the  injunction  of  a  state  conrt 
Is  inoperative  to  control  or  in  any  manner 
to  affect  the  process  or  proceedings  of  a  Cir- 
cuit Court  not  on  account  of  any  paramount 
jurisdiction  in  the  latter  courts,  but  because 
in  their  sphere  of  action  Circuit  Courts  are 
wholly  independent  of  the  state  tribunals." 
This  case  (U.  S.  v.  Johnson  County)  Is  cer- 
tainly an  authority  for  counsel's  contention. 
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The  cases  la  our  state  courts  are  not  in 
conflict   with   the   doctrine   of   the   federal 
courts  upon  the  question  under  consideration. 
In  Shlnn  t.  Zimmerman,  23  N.  J.  Law,  150, 
55  Am.  Dec.  280,  it  was  held:    "Money  due 
on  a  Judgment  recovered  in  a  court  of  rec- 
ord,  either  in  this  state  or  another  state, 
cannot  be  attached  In  the  hands  of  the  de- 
fendant in  such  Judgment  on  an  attachment 
against  the  plaintiff  therein."    Chief  Justice 
Green,  delivering  the  opinion  of  our  Supreme 
Ck>urt  In  that  case,  said,  at  page  163  of  23 
N.  J.  Law  (55  Am.  Dec.  260) :    "Upon  a  ques- 
tion of  conflict  of  jurisdiction,  it  Is  clear 
that  the  court  which  first  acquires  jurisdic- 
tion of  the  subject-matter  of  controversy  is 
entitled  to  exercise  it,  and  to  enforce  the  ex- 
ecution of  its  own  judgment    If  the  court 
in    Pennsylvania  permitted  the   attachment 
to  supersede  the  execution,  it  would  in  effect 
permit  the  process  of  the  courts  of  this  state 
to  interfere  with  the  execution  of  its  own 
Judgment    It  is  obvious,  moreover,  that  if 
executions  may  thus  be  arrested,  it  would, 
in  respect  to  judgments  in  this  state,  as  well 
as  elsewhere,  present  a  ready  mode  of  em- 
barrassing the  administration  of  justice  and 
delaying  the  process  of  the  courts."    Nor  ia 
the  case  of  Oonover  ▼.  Ruckman,  33  N.  J. 
Eq.  303,  In  conflict  with  Shinn  v.  Zimmer- 
man, ubi  supra.    While  in  Conover  v.  Rack- 
man  it  was  held  that  moneys  in  the  hands  of 
a  sheriff,  raised  by  him  in  pursuance  of  a 
decree  of  this  court  are  liable  to  seizure  un- 
der a  writ  of  attachment  the  principle  an- 
nunciated In  Shinn  v.  Zimmerman  was  ex- 
pressly approved.     Said  Mr.  Justice  Depue, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals in  Conover  v.  Rnckman,  at  page  309: 
"In  Shinn  v.  Zimmerman,  23  N.  J.  Law,  160, 
53  Am.  Dec.  260,  the  attachment  was  issued 
against  the  plaintiff  in  a  judgment  recovered 
in  the  courts  of  Pennsylvania,  and  was  serv- 
ed   on    the    defendant    in    that    Judgment 
•    •     •    The  defendant  in  the  attachment 
had  recovered  his  judgment  in  another  ju- 
risdiction and,  as  the  Chief  Justice  said, 
there  is  'no  rule  of  la^,  no  consideration  of 
policy  or  courtesy,  which  would  or  ought  to 
induce  any  court  of  Pennsylvania  to  suspend 
its  process  and  to  withhold  from  one  of  Its 
own  citizens  the  recovery  of  a  debt  adjudged 
to  be  due,  because  after  the  recovery  of  the 
judgment  the  debt  has  been  attached  under 
the  process  of  this  state.' "     In  Conover  T. 
Ruckman,  32  N.  J.  Eq.  685,  in  this  court 
Vice  Chancellor  Van  Fleet  held  that  there 
was  an  irreconcilable  conflict  between  the  de- 
cisions of  the  Supreme  Court  in  Crane  v. 
Freese,  infra,  and  Shlnn  ▼.  Zimmerman,  su- 
pra, and,  because  the  Court  of  Chancery  had 
established  the  doctrine  that  moneys  in  the 
hands  of  an  officer  raised  on  execution  were 
not  liable  to  attachment  at  all,  he  dissolved 
an  Injunction  which  had  been  Issued  in  aid 
of  an  attachment    In  reversing  the  judgment 
iu  Conover  v.  Ruckman,  the  Court  of  Errors 
and  Appeals,  adverting  to  Shlnn  ▼.  Zimmer- 


man, remarked  (33  N.  X  Eq.  at  page  309) 
that  it  was  because  the  attachment  In  that 
case  had  been  recovered  in  another  juris- 
diction that  the  doctrine  of  Crane  v.  Freese 
did  not  apply. 

In  the  class  of  cases  of  which  Crane  v. 
Freese,  16  N.  J.  Law,  306,  and  Davis  v. 
Mahany,  38  N.  J.  Law,  104,  are  examples, 
money  In  the  hands  of  an  ofllcer  raised  on 
execution  was  allowed  to  be  attached  in  fa- 
vor of  a  creditor  of  the  plaintiff,  not  as  the 
money  of  the  plaintiff,  but  as  a  right  and 
credit  of  the  plaintiff;  the  court  in  which 
the  money  was  raised  being  left  to  apply  it 
upon  consideration  of  the  claims  of  all  the 
parties.  It  will  be  noticed  that  in  these  cas- 
es the  process  of  execution  upon  judgments 
recovered  was  not  arrested,  but  the  moneys 
raised  upon  the  executions  were  held  to  be 
subject  to  the  rights  of  creditors.  It  will 
be  noticed,  too,  that  the  attachments,  and  the 
execution  upon  which  the  moneys  attached 
were  raised,  were  all  issued  out  of  courts  of 
the  same  state.  As  I  understand  it  courts 
deriving  their  powors  from  one  sovereign 
cannot  even  in  the  most  indirect  manner, 
affect  the  process  or  proceedings  of  the  courtp 
of  other  sovereigns,  and  attachment  will 
not  lie  out  of  a  court  of  one  state  against 
moneys  raised  on  execution  by  process  of  a 
court  of  the  United  States  or  of  another 
state.  This  view  is  noticed  by  Mr.  Justice 
Scudder  In  the  opinion  in  Davis  y.  Maluny, 
wherein  he  said  (38  N.  J.  Law,  at  page  108^: 
"If  the  plaintiff  in  execution,  or  person  hav- 
ing a  claim  paramount  to  such  plaintiff,  or 
the  creditors  in  attachment  under  which  the 
right  or  credit  has  been  levied  upon,  shall  be 
entitled,  the  court  will  order  payment  ac- 
cording to  the  justice  and  right  of  the  case. 
There  will  be  no  case  of  conflicting  suits  and 
opposing  Jurisdictions,  but  an  honest  and 
convenient  appropriation  of  the  debtor's  prop- 
erty to  the  payment  of  his  deltts.  If  he  be  lia- 
ble." It  seems,  then,  that  In  Davis  v.  Ma- 
hany attachment  was  permitted  to  be  levied 
upon  moneys  In  the  hands  of  a  constable 
made  under  execution  for  the  defendant  In 
another  action  before  another  Justice  of  the 
peace  in  which  the  defendant  in  attachment 
was  plaintiff,  because  there  were  no  opposing 
jurisdictions,  as  there  would  have  been  had 
the  money  attached  been  raised  upon  process 
out  of  a  court  of  the  United  States  or  of  an- 
other state.  Anyhow,  all  that  was  decided 
in  the  class  of  cases  now  being  discussed  was 
tliat  the  moneys  raised  upon  execution  were 
liable  to  attachment  as  rights  and  credits  of 
the  plaintiffs  in  those  writs,  the  moneys  not 
being  theirs  until  paid  over  to  them,  and  nei- 
ther these  cases,  nor  any  others  that  I  have 
been  able  to  find,  are  authority  for  the 
prc^MSltlon  that  process  of  execution  upon 
a  final  judgment  may  be  arrested  for  the  ben- 
efit of  a  creditor  of  the  plaintiff  in  executlMk. 

The  cases  cited  on  behalf  of  the  complain- 
ant and  the  defendant  Lowry  do  not  bear 
out  the  contentions  made  In   their  behalf. 
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One  of  the  jcasea  will  be  noticed.  Counsel  for 
tbe  plaintiff  in  his  brief  asserts  that  Inter- 
pleader lies  In  favor  of  a  person  sued  In  a 
United  States  court  and  attached  In  a  state 
court,  and  cites  McWhlrter  v.  Halsted  (C.  C.) 
24  Fed.  828.  Upon  examination  tbe  case  will 
be  foutod  not  to  be  authority  for  the  proposi- 
tion asserted.  The  facts  were  these:  Hal- 
sted, Haines  &  Co.,  of  New  Tork,  on  July 
12,  1884,  made  a  deed  of  assignment  to  Lewis 
May  for  the  benefit  of  their  creditors.  On 
the  same  day  Deerlng,  Mllliken  &  Co.  catraed 
a  writ  of  attachment  to  be  Issued  out  of  the 
Supreme  Court  of  this  state  against  Halsted, 
Haines"*  Co.,  under  which  the  sheriff  of 
EJssex  attached  a  debt  flu*  from  McWhlrter 
&  Co.  to  Halsted,  Haines  &  Co.  On  Decem- 
ber 8,- 1884,  IjCwIs  May,  assignee  of  Halsted, 
Haines  &  Co;;  commenced  an  action  In  the 
United  States  Circuit  Court  for  the  District 
of  New  Jersey  against  McWhfrter  &  Co.  On 
January  21,  1885,  McWhlrtet  &  Co.  filed 
their  bill  of  Interpleader  In  the  United  States 
Clfcblt  Court,  aclinowledging  their  indebted- 
ness to  Halsted,  Haines  &  Co.  averring  their 
readiness  awd  willingness  to  pay  the  same  to 
whomever  should  be  deternilnea  t<J  be  entt- 
tled  to  It,  and  alleging  that  the  assignee 
claimed  it  and  also  the  attaching  creditors. 
'While  Nixon,  J.,  In  the  opinion,  seems  to 
liave  held  that  the  case  was  properly  one 
for  liiterpleftder,  he  held  dietinetly  that  he 
could'  ndt  grant  any  injunction  against  the 
attachment  proceedings  In  the  New  Jersey 
Stipreme  Court,  putting  the  decision  of  that 
question  -Upon  a  federal  statute  which  ex-. 
pressly  prohibits  a  court  of  the  United  States 
from  Issuing  an  Injtinctloo  to  stay  proceed- 
ings In  a  state  court,  except  in  cases  of  bank- 
ruptcy. He  remarked,  at  page  830:  "Nor  is 
there  any  dlfRcnlty  in  granting  tm  injunction 
against  the  plaintiff  in  the  action  at  law  in 
this  court  restraining  him  from  further  pro- 
oeeding  therein.  He  Is  under  Its  control. 
But  it  Is  different  In  regard  to  an  Injunction 
against  the  parties  to  the  attachment  pro- 
ceedings In  the  state  court  They  are  there 
pursuing  a  remedy  given  by  the  law  against 
the  property  of  a  nonresident  debtor,  and  sec- 
aon  720.  Rev.  St.  (U.  S.  Comp.  St  1901,  p 
581),  expressly  prohibits  a  court  of  the  Unit- 
ed-States from  tssuing  the  writ  of  Injunction 
to 'stay  proceedings  in  any  court  of  a  state,' 
except  where  the  injunction  may  be  author- 
ized by  any  law  relating  to  proceedings  In 
bankruptcy."  He  concluded  by  observing  that 
he  was  constrained  to  decline  an  Injunction 
against  the  plaintiffs  In  the  attachment  pro- 
ceedings la  face  of  tbe  federal  statute.  Had 
the  statute  not  been  Vn  existence,  and  had 
the  court  beennrged  to  i  refuse  the  Injunction 
bemuse  of  want  of  power  In  the  federal 
court  to  restrain  proceedings  In  the  state 
court  he  must,  of  necessity,  it  seems  to  me, 
have  refused  the  writ' upon  tbe  authority  of 
United  States  t.  Johnson  Comity,  which,  It 


appears,  must  have  bound  him.  The  ruling 
of  Judge  NUon,  just  adverted  to,  was  on 
motion  for  a  preliminary  Injunction.  The 
cause  afterwards  came  on  for  final  hearing 
before  Judge  Wales  (10  N.  J.  Law  J.  01),  and 
the  bill  was  dismissed  on  demurrer,  because 
any  decree  ordering  the  parties  to  Interplead 
would  be  useless,  unless  they  could  at  the 
same  time  be  enjoined  from  further  prose- 
cuting the  attachment  salt,  which  was  pre- 
cisely what  was  forbidden  by  the  federal 
statute. 

In  Central  National  Bank  v.  Stevens,  169 
U.  S.  432,  18  Sup.  Ct  403,  42  L.  Ed.  807,  it 
was  held  that  a  state  court  was  powerless  to 
grant  an  injunction  against  enforcing  a  de- 
cree of  a  federal  court  which  had  obtained 
complete  ]url8dlct,lon  before  suit  begun  in 
the  state  court,  and  that  to  deprive  a  court 
of  the  power  to  execute  Its  decree  Is  essen- 
tially to  Impair  Its  Jurisdiction.  I  do  not 
understand  this  case  to  be  disapproved  by  the 
opinion  of  'Vice  Chancellor.  Bergen  In  Shaw 
V.  Frey,  69  N.  J.  Bq.  321,  59  Atl.  811,  wherein 
he  says  (after  citing  Central  National  Bank 
T.  Stevens)  at  page  324  of  68  N.  J.  Eq.,  and 
at  page  812  of  59  AtL:  "The  doctrine  that 
a  state  court  may  never  restrain  a  litigant 
In  a  federal  court  cannot.  In  my  opinion, 
be  supported  by  the  adjudications  of  tbe 
Supreme  CJourt  of  the  United  States."  And 
at  page  325  of  69  N.  J.  £}q.,  and  at  page  812 
of  59  Atl.:  "AH  of  these  cases  (Central 
National  Bank  v.  Stevens  and  other  cases) 
present  different  conditions  of  fact,  bat  the 
rule  established  vindicates  the  right  of  a 
federal  court  to  complete  its  judgment  by 
execution;  but  I  caii  find  no  express  adjudi- 
cation holding  that  a  state  court  having  ju- 
risdiction over  the  party  is  without  power  to 
restrain  a  litigant  In  a  federal  court,  no  fed- 
eral question  being  Involved,  until  he  shall 
make  such  discovery  of  evidence  as  the  rules 
of  equity  require."  Certain  it  Is  that  courts 
of  the  United  States  have  held  that  .final 
process  upon  their  Judgments  may  not  be  ar- 
rested by.  Injunction  out  of  the  state  courts 
operating  upon  the  parties,  and  I  understand, 
also,  that,  the  decisions  of  our  state  courts 
are  to  the  same  effect 

Many  other  grounds  have  been  urged  by 
counsel  for  the  defendant  Reed  In  favor  of 
tbe  denial  of  an  Injunction  In  this  cause,  and 
some  of  the  reasons  appear  to  be  meritorlons. 
However,  I  have  not  considered  them,  be- 
cause the  proposition  Just  discussed  is  to  my 
mind  controlling,  and  Its  decision  must  neces- 
sarily be  dispositive  of  tbe  question  under 
consideration. 

For  want  oif  jurisdiction  In.  the  Court  of 
Chancery  to  restrain  the  process  of  execution 
on  a  judgment  In  the  United  States  Circuit 
Court,  the  ad  Interim  restraint  heretofore 
granted  in  this  cause  must  be  dissolved,  and 
the  rule  to  show  cause  discharged,  with  costs. 
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<74  N,  J.  B.  618) 

McNICHOIi  ▼.  TOWNSBND. 
(Ooort  of  Chancety  ot  New  Jersey.     Jntae  10, 

1808.)  •  . 
Covenants  —  Constbuction  —  ButLDnsw*  Rb- 
snticrioNS— Enfobceusnt.  '        .      » 

An  owner  of  lots  abutting  on  a  street  (ioa- 
veyed  a  lot,  rabject  to  a  covenant  l>rohibitlng 
the  erection  of  a  building  witbin  a  specified  dis- 
tance of  the  street  line.  The  lot  vested  in  de- 
'f«ndaat  under '  mesne  conveyances.  The  owner 
subsequently  sold  to  complainant  a  lot  across  the 
street,  and  about  150  feet  from  defendant's  lot, 
making  xbi  coaveyance  saMf vt  to  a  aimiJar'  cove- 
nant. Before  conveying  defendant's  lot,  the 
owner  bad  made  other  conveyances  of  t^earlr 
all  the  lots  on'  either  aid6  of  the  street,  abotn 
one-half  in  nwnber,  contahiiBg  no  restrictive 
covenaat.  Held,  that  complainant  conid  not  en- 
force the  covenant  against  defendant,  in  the . 
absence  of  a  general  scheme  for  the  perpetuation 
of  a  defined  building  line,  by  the ,  cjsaction  6t 
unifot^  covenants  for  the  heneflt  of  the  sev- 
eral purchasers  of  lots;'  th^re  being  tlo  stfifi- 
cient  evidenci  that  the-.  coTenant  io.  'question 
was  foe.  the  bene^t  of  the  lots,  remaining,  when  ' 
the  conveyance  way  made. 


[Ed.  Kpte.— For  cases  in  poin^  see  Cent,  u 


371 


▼01. 14,  ^Covenants,  i  SOi  vol.  16;  Deeds,  {  543. 

Suit  by  Anastasla  A<  McNlchol  against 
Walter  B.  Towngeod  to  enforce  a  restiktlve 
building  cove^M^t-,.  Beard  on  Qnal  beacing, 
on  bill, -an^yv^r^TepUpatioq,  andproofs,,  BUI 
^ismlwed.- 

See  67  Atl.  838.. 

BotA^eols&Sooy,  forco(at>lalBaut  Tbomp- 
■on  &  Cole,  for  defendant 

LEAMING,  y/O.  t-  ain  tnabXt)  to  advise  ^ 
decree  for  complainant  'The  testimony  pre- 
sented at  final  hearing '  discloses  no  facts 
'Which  can  operate  to  inodlf^  the 'views  ed- 
pT^sM  by  mfe  on  the  Aiotlon  Hoi  a  prellmiha- 
ry  Injunction,  as  reported  In  67  Atl.  938. 
Tbe  evidence  at  final  bearing  discloses  tha'i 
prior-  to  October  19,  1888,  wben  Brown  cob- 
▼ey;ed  tq..Gratuui)  .ttie  lot  povr.  o°nrned  by  de- 
fendant. Brown  bad  conveyed  all  of  the  lot^ 
on  either  side  of  States  avenne  but  three, 
namely,  the  lot  then  conveyed,  the  lot  at  the 
northwest  cdhier'of  States  and  taclfle  ave- 
nues, andthe  lot  now  own«d  by  compfalBant 
Of  the  several  conveyances  so  made,  About 
one-balf  In  number  contained  no  restrictive 
covenant  against  'eretitlng  buildings  adjacent 
to  the  avenue.  The' conveytihces  which  con- 
tained ho  such  restrictive  covenants  were 
the  following:  Deed  dated  March  6,  18^0, 
to  Mtiry  'Woiftlpper,  and  a  stibsequent  deed 
to  the  same  grantee  flatWDecembef  7,  1880, 
Increasing  the  width  of  th*  lot  first  convey- 
ed from  70  to  80  feet,  and  a  subsequent  deed 
of  confirmation  to  the  same  grantee,  dated 
December  15,  1881.  '  Deed  dated  November 
17,  1881,  to  William  Wilson.  Deed  date^ 
December  l,'l881,  to  George  M.  Troutmkit 
Deed  dated  October  21,  18Sl,  to  Anna  Marth* 
Kremer.  Deed  dated  Octobef  S,  1903,  to 
Horace'  C.  Dlsston.  Of  two  lots  conveyed 
hy  this  deed,  one  Is  now  owned  by  F.  B. 


Dammell  and  anotber  b^;-.  William  Aiftman, 
free  from  building  reeti^ictions.  Deed  dated 
May  95,  1883,  to  the  United  States  Hotel 
Company..  This  deed  contained  a  restriction 
"that  all  buildings  ereoted  on  said  land  eOtall 
be  of  good  style  and  shall  conform  as  nearly 
as  may  be  with  the  cottages  now  thereon 
erected."  This  covenant  may  relate  to  the 
distance  buildings  are  to  be  erected  from 
the  avenue,  but  that  cQnatructlon  is  doubt- 
ful. These  . details  render  it  dearer  to.- me 
that  It  was  at  the  preliminary  beaxlng  that 
no  general  scheme,  can  be  properly  said  to 
bave  existed,  for  the  perpetuation  of  a  defin- 
ed building  line,  by  the  exaction  of  uniform 
G0venan;b».  for  tbe  Itenefit  of  the  several  pur- 
chasers of.  lots.  .  In  the  absence  of  auoh  a 
general  scheme  X  am  unable  to  find  any  evi- 
dence which  Justifies  tha  conclusion  that  the 
covenant  BOW  in  question  was  for  the  bene- 
fit of  the.  remaining  lots  owned  by  Brown 
when  tbe. Graham  conveyance  was  onade. 
'Under  itbe  opinion  in  Hemsley  v.  Mailbior- 
ongh  Hotel  Company,,  62  N.  J.  Bq.  164k  170, 
60  Atl.  14,  adopted -by  the  court  of  Bcrors 
and  Appeals  in  63  N.  J.  Elq.  804,  52  Att.  1132, 
such,  evidence  .must  be  regarded  In  this  court 
as  a  neeeseaiy  element  to  support  tbe  itiftlm 
asserted  by  complainant  -.    r 

.  I  wiH  .advise  a  deciree  dismissing  tbe>-bill. 


(M  R,  t  803) 

FAXES, V.  FAMIS.. 

(Supreme   Court   of   Rhode   Island.     O.ct ,  28, 
1908.) 

Appeal  and  Erbob  (<  273*)  —  Exceptions — 

StwnciENCT. 

An  exception  to  the  decision  of  the  conrt  in 
"favor  of  the  petitioner  and  against  said  re- 
.Bpondent,  and  granting  the  prayer  of  said,  peti- 
tion," IS  too  general,  and  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  «  1621;  Dec.  Dig.  |  278;* 
Trial,  Cent  Dig.  {  905.] 

Exceptions  ftotb  Siiperlor  Court  Provi- 
dence.'.dnd  Bristol  Counties. 

Petition  for  divorce  by  Warren  B.  Fales 
against '  Catherine  Fales.  There  was  a  de- 
cision granting  the  petition,  and  respondent 
brings. exceptions.  Cause  remitted  for  <ur- 
-ther  proceedings. 

.    Argued     before  .  DUBOIS,     BLODGBTPT. 
JOHNSON,  and  PABKHURST,  JJ. 

Obaxles  As.  WUson  and  Balpb  M.  Greenlaw, 
for  petitioner.  Thomas  F.  Farrell  and 
Charges. B..£laston,  for  respondent 

PE3B  CURIAM.  This  petition  for  divorce 
comes  before  us  upon  the  petitioner's  motion 
to  dismiss  the  respondent's  bill  of  exceptions, 
which  reads  as  follows :  "And  now  comes  the 
respondent  in  the  above-entitled  cause,  and 
exceptft'to  the  decision  of  said  court  in  giv- 
ing decision  in  favor  of  tbe  petitioner  and 
against  said  respondent  and  granting  the 
prayer  of  said  petition,  and  states  her  «x- 
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ceptloiiB  to  be  as  follows:  First,  that  said 
court  made  an  error  of  law  In  granting  the 
prayer  of  said  petition ;  second,  that  the  de- 
cision of  said  court  was  against  the  evidence 
and  the  weight  of  the  evidence;  third,  that 
said  court  erred  in  deciding  that  said  peti- 
tioner had  demeaned  himself  as  a  faithful 
husband  and  performed  all  the  obligations  of 
the  marriage  cov.enant;  fourth,  that  said 
court  erred  In  holding  that  the  marriage  of 
the  parties  was  sufficiently  established  by 
the  evidence.  Wherefore  the  respondent  ten- 
ders this  her  bill  of  exceptions,  and  prays 
tliat  the  same  may  be  allowed  in  accordance 
with  law." 

The  bill  of  exceptions  was  allowed  by  the 
presiding  Justice  In  the  following  terms: 
"Immediately  after  decision  granting  the  pe- 
tition the  respondent  excepted  to  said  deci- 
sion. So  far  as  the  above  bill  of  exceptions 
states  said  exception,  the  same  la  allowed 
as  a  bill  of  exceptions.  If  the  above  bill  does 
not  state  said  exception,  the  said  bill  is 
hereby  altered  to  state  said  exception.  Aug- 
ust 6,  1908.  William  H.  Sweetland,  P.  J. 
Supr.  Ct" 

The  exception  allowed,  vis.:  "And  now 
eomes  the  respondent  In  the  above-entitled 
cause,  and  excepts  to  the  decision  of  said 
court  in  giving  decision  In  favor  of  the  peti- 
tioner and  against  said  respondent,  and 
granting  the  prayer  of  said  petition,"  must 
l>e  dismissed,  because  it  is  too  general.  It 
la  no  more  definite  than  the  one  criticised  in 
Moore  V.  Stillman,  28  R.  I.  483,  68  Atl.  417. 
The  question  whether  bills  of  exceptions  are 
applicable  to  divorce  proceedings  under  our 
statutes  is  not  properly  before  us,  and  there- 
fore will  not  be  considered. 

The  case  Is  therefore  remitted  to  the  sn- 
perlor  court  lor  further  proceedings. 


BISHOP  V.  BISHOP. 

(Supreme  Court  of  Rhode  Island. 
1008.) 


Oct  20, 


Eizceptlons  from  Superior  Court,  Providence 
and  Bristol  Counties. 

Action  by  Henry  BUhop  against  .Tobn  H.  Bish- 
op. F^m  a  verdict  for  plaintiff,  defendant 
biings  exceptions.  Exceptions  overruled,  and 
case  remitted. 

AfRued  before  BLODGETrT,  JOHNSON, 
DUBOIS,  and  PARKHURST,  JJ. 

Gorman,  Egan  ft  Oorman,  for  plaintiff.  J. 
Jerome  Hahn,  for  defendant. 

PEIR  CURIAM.  There  Is  nothing  to  take  the 
ease  out  of  the  general  rale  announced  in  Wil- 
cox V.  B.  I.  Co.,  29  B.  I.  — ,  70  Atl.  013. 

Defendant's  exceptions  are  overruled,  and  the 
case  Is  remitted  to  the  superior  court,  with  di- 
rection to  enter  Judgment  on  the  verdict. 

(m  Pa.  113) 

.  In  re  ROBINSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Jane  23, 
1908.) 

1.  Husband  and  Witb— Antbncptiai,  Cor- 
TBAcrs. 

Antenuptial   contracts  are   not   Inherently 
fraudulent,  nor  is  there  any  such  presumption; 


and  there  must  be  some  evidence  of  gross  dis- 
proportion, or  other  facts  bom  which  fraud  may 
be  mferred,  before  the  onus  changes. 

2.  Witnesses — Competenct  —  TBANSACriONS 

WITH   DECICDENT. 

A  wife,  after  the  death  of  her  husband,  is 
incompetent  to  testify  that  in  signing  an  ante- 
nuptial contract  she  supposed  she  was  signing  a 
different  contract,  which  had  been  previously 
shown  her. 

[Ed.  Note.— For  cases  in  point,  see  Oeat  Dig. 
vol.  00,  Witnesses,  {  639.] 

Appeal  from  Orphans'  Court,  Pblladelptaia 
County. 

In  the  matter  of  tlie  estate  of  Joseph  B. 
Robinson,  deceased.  From  a  decree 'dismtas- 
ing  exceptions  to  adjudications.  Helm  C. 
Robinson  appeals.    Affirmed. 

On  October  2,  1902,  Joseph  B.  Robinaoa 
was  married  to  Helen  M.  Clawson.  Prior  to 
the  marriage  an  antenuptial  contracts  had 
been  executed  and  acknowledged  by  the  iiar- 
tles,  nnder  which  Mrs.  Robinson  wait  to  re- 
ceive $25,000  in  consideration  of  her  rdeas- 
ing  all  claims  of  dower  and  other  rights  In 
her  husband's  estate.  The  sum  of  $25,000 
was  subsequently  paid  to  her.  There  wan  ev- 
idence that  the  decedent  had  told  bis  wife 
that  he  was  worth  $100,000,  but  as  a  matter 
of  fact  he  was  worth  about  $190,000.  The 
auditing  Judge  refused  to  cfmslder  the  tes- 
timony of  the  widow,  to  the  effect  that  she 
bad  signed  the  paper  In  questim  under  the 
belief  that  it  was  another  and  a  different 
contract  previously  read  to  her.  The  audit- 
ing Judge  refused  the  widow's  claim  to  par- 
ticipate In  the  estate. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT.  POTTEB,  and  EL- 
KIN,  JJ. 

J.  Qtilncy  Hunsicker,  John  H.  SCbwadce^ 
and  J.  Quincy  Hunsicker,  Jr.,  for  appdiant 
John  O.  Johnson  and  Walter  E.  Bex,  tor  ap- 
pellee. 


MITCHELL  a  J.  Antenuptial  contraeta 
are  not  inherently  frauduloit,  nor  la  there 
any  such  presumption.  They  require  good 
faith,  but  fraud  is  not  presumed  in  them 
any  more  than  in  other  cases.  There  mnst  be 
some  evidence  of  gn^oss  disproportion,  or  oth- 
er fact  from  which  fraud  may  be  inferred, 
before  the  onus  changes.  As  said  by  the 
learned  Judge  below:  "The  sum  given  In  the 
present  case  was  an  outright  gift  nie  wife 
took  no  chance.  She  was  provided  for  In 
any  and  every  event.  Whether  her  husband 
died  rich  or  poor,  whether  he  or  slie  surviv- 
ed, was  to  her,  so  far  as  her  temporal  wel- 
fare was  concerned,  a  matter  of  no  moment 
A  woman  about  to  be  married  might  readily 
accept  outright  a  sum  equal  to  one-sixth  of 
her  husband's  estate,  and  at  the  same  time 
be  willing  to  accede  to  a  proposition  that  she 
would  relinqaish  at  the  time  ot  his  death 
that  which  the  law  would  give  her  and 
which  by  right  she  should  have  and  get" 

The  widoyr  was  clearly  not  a  competent 
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witness.  As  said  by  fhe  learned  Judge  be- 
low: "The  contract  did  not  prove  Itself.  Two 
witnesses  were  called,  who  Identified  the  sig- 
natures of  Joseph  B.  Robinson  and  of  Helen 
M.  ClawBon.  With  tbla  Identification,  the 
contract  was  not  in  evidence.  The  widow 
was  then  called,  and  her  testimonj'  was  in 
effect  a  contradiction  of  the  testimony  of  the 
two  preceding  witnesses.  True,  she  did  not 
deny  her  signature;  hot  she  did  deny  that, 
in  placing  her  signature  to  the  paper  In  qnes- 
turn,  she  Intelligently  signed  the  contract.  In 
brief,  Ijcr  testimony  was  that  Mr.  Robinson 
bad  promised  ber  the  sum  of  $25,000  as  a 
gift,  telling  her  he  was  worth  $100,000:  had 
never  explained  to  ber  that  she  was  to  re- 
nounce any  legal  rights  as  to  dower,  etc., 
and  that  the  agreement  lie  originally  showed 
lier  was  not  as  long  as  the  one  she  was 
given  to  sign — in  fact,  was  on  one  sheet  of 
paper — and  tliai^  wlien  she  did  sign,  she  did 
so  upon  the  supposition  that  It  was  the  pre- 
vious contract  rewritten,  and  not  a  new  and 
a  different  one."  But,  even  if  she  bad  been 
competent,  she  was  claiming  against  her  bus- 
band's  estate  in  contradiction  of  ber  formal 
written  agreement,  of  which  a  duplicate  had 
been  In  ber  possession  for  several  years.  The 
testimony  was  .entirely  inadequate  for  socb 
purpose. 
Judgment  afiirmed. 


(S22  Fa.  139) 

LBV^IS  et  aL  v.  LINK-BBI/T  CO. 

(Supreme  Cktnrt  of  Pennsylvania.    Jane  28, 
190a) 

Wnxs—CowsTBTjcnoN— Nature  of  Bstatb— 
"Death  Wrrnour  Issue." 

Under  Act  July  9,  1897  (P.  L.  213),  provid- 
ing that  in  any  beouest  or  devise  the  words  "die 
without  issue,"  or  die  without  leaving  issue,"  or 
"have  no  issue,"  or  any  words  importing  the 
failare  of  issue,  shall  be  construed  to  mean  a 
failure  of  issue  in  the  lifetime  or  at  the  death 
of  such  i>erson,  unless  a  contrary  intent  ap- 
pears, in  a  devise  to  a  person  for  life,  and  then 
to  his  issue,  "but  In  the  event  of  the  death  of 
the  devisee  without  issue"  then  over,  the  words 
"death  without  issue"  mean  a  failure  of  issue 
in  the  lifetime  of  the  devisee,  and  not  an  indefi- 
nite foilnre,  and  devisee  takes  a  life  estate,  and 
not  a  fee,  under  the  rule  in  Shelley's  Case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  49,  Wills,  f  1313. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2059-2061.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Case  stated  In  suit  of  John  Thomas  Lewis 
and  Florence  L.  Watson  against  the  Link- 
Belt  Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed. 

From  tbe  case  stated  it  appeared  that  the 
words  of  tbe  will  of  Louisa  Lewis,  out  of 
wblcb  arises  the  controversy  In  this  case,  are 
as  follows:  "I  give  and  devise  unto  my  be- 
loved husband,  James  William  Lewis,  all  my 
real  estate  and  personal  property    •    •    • 


for  and  during  the  whole  term  of  his  natural 
life  and  at  the  expiration  thereof  I  give  and 
devise  tbe  bouse  and  lot  numbered  4000  Bla- 
bon  avenue  in  tbe  city  of  Philadelphia  onto 
my  stepson,  John  Thomas  Lewis,  for  and  dur- 
ing the  term  of  his  natural  life,  but  In  the 
event  of  bis  death  leaving  Issue  said  real  es- 
tate shall  go  to  and  vest  in  said  issue  abso- 
lutely and  in  fee,  but  In  the  event  of  tbe 
death  of  John  Thomas  Lewis  without  issue 
then  said  real  estate  shall  go  to  and  vest  in 
my  stepson,  Henry  James  Lewis,  absolutely 
and  in  fee."  A  similar  devise  was  made  to 
Florence  Lewis,  now  Florence  Lewis  Watson, 
for  premises  No.  4011  Blabon  avenue.  The 
husband,  James  William  Lewis,  Is  now  dead, 
and  tbe  question  Is:  What  estates  did  tbe 
stepson,  John  Thomas  Lrewis,  and  tbe  daugh- 
ter, Florence  Lewis  Watson,  take  under  these 
devises?  Tbe  court  held  that  the  plaintiffs 
took  an  estate  tail,  which,  by  tbe  operation 
of  the  act  of  1855  was  converted  Into  an  es- 
tate in  fee  simple.  He  accordingly  entered 
Judgment  for  plaintiffs  in  the  sum  of  f4,b00, 
being  the  amount  which  tbe  defendant  had 
agreed  to  pay  for  tbe  real  estate  in  question. 
Argued  before  MITCHELL,  C.  J.,  and  MES- 
TREZAT,  POTTER,  ELKIN,  and  STEW- 
ART, JJ. 

Hampton  L.  Carson,  for  appellant    George 
Bradford  Carr,  for  appellees. 


MITCHELL,  C.  J.  It  is  notable  that  an 
act  making  so  serious  a  change  in  tbe  previ- 
ous law  has  received  so  little  attention  as  tbe 
act  of  July  9,  1897  (P;  L.  213).  It  entirely 
changes  the  presumption  which  formerly  was 
In  favor  of  an  Indefinite  failure  of  issue,  and 
substitutes  a  statutory  presumption  that,  in 
the  absence  of  words  indicating  contrary  In- 
tent, a  definite  failure  is  to  be  presumed. 
Its  language  is:  "Section  1.  Be  it  enacted, 
etc.,  that  in  any  gift,  grant,  devise,  or  be- 
quest of  real  or  personal  estate,  the  words 
'die  without  issue'  or  ''die  without  leaving 
Issue'  or  'have  no  issue,'  or  any  other  words 
which  may  import  either  a  want  or  failure  of 
Issue  of  any  person  In  his  lifetime,  or  at  the 
time  of  his  death,  or  an  Indefinite  failure  of 
bis  issue,  shall  be  construed  to  mean  a  want 
or  failure  of  issue  In  the  lifetime,  or  at  the 
death  of  such  person,  and  not  an  Indefinite 
failure  of  his  issue,  unless  a  contrary  Intent 
shall  appear  by  the  deed,  will  or  other  instrn- 
ment  In  which  such  gift,  grant,  devise  or  be- 
quest is  made  and  contained."  This  Is  in 
accordance  with  the  actual  intent  in  the  vast 
majority  of  cases,  and  is  a  legislative  step  in 
tbe  direction  In  which  this  court  has  been 
tending,  to  restore  to  its  proper  place  the 
cardinal  rale  that  actual  Intent  la  to  prevail. 
A  strong  argument  was  made  to  show  that 
even  under  tbe  old  rule  the  intent  here  was 
to  give  the  first  taker  only  an  estate  for  life. 
This  Is  now  supplemented  by  the  statutory 
presumption,  and  leaves  no  room  for  ques- 
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tlon.    The  attention  of  the  learned  court  be- 
low, unfortunately,  was  not  called  to  this 
act 
Judgment  reversed 

(223  Pa.  US) 

JUAN  F.  PORTUONDO  CIGAR  MFG.  00. 
.    .▼.  VICENTE  PORTDONDO  OIGAB 
MFG.  GO.  et  al. 

(Supreme  Court  of  PennsylTania.    June  23, 
1908.) 

1.  Tbade-Mabkb   and   Tbadb- Names  —  In* 

FBINGEMENT  AND  UNFAIR  COMPETITION. 

Where  the  trade-marks  and  labels  employ- 
ed by  a  ci^r  manufactuTer,  though  not  an  exact 
reproduction  of  thoae  used  by  another  cigar 
manufacturer,  bear  such  resemblance  that  it  is 
impossible  to  reach  any  other  conclusion  than 
that  they  were  designed  from  them,  so  as  to 
mislead  'the  unobservant,  and  with  ju^t  enough 
variation  to  distinguish  one  from  the  other  when 
comparison  is  made  between  them,  the  use  of 
such  trade-marks  and  labels  may  be  enjoined. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trade-Marks  and  Xiade-Names,  H  79, 
81, 86.]  ... 

2.  Same. 

Anything  done  by  a  rival  In  the  same  busi- 
ness, by  imitation  or  otherwise,  designed  or  cal- 
culated to  mislead  the  public  into  the  belief  that 
in  buying  the  product  offered  by  him  they  are 
buying  the  product  of  another's  manufacture,  is 
in  fraud  of  the  other's  rights,  and  afEords  ground 
for  equitable  interference. 

[EJd.  Note.— For  cases  in  point  see  Cent  Di(6 
vol.  46,  Trade-Marks  and  Trade-Names,  §S  79, 
81,  86.] 

a.SAttK. 

Where  a  cigar  manufacturer  not  only  ap- 
propriated the  name  of  another  manufacturer, 
simulated  bis  labels,  marks,  and  designs,  but  ad- 
dressed advertisements  and  circulars  to  the 
trade,  in  which  claims  were  made  calculated  to 
create  the  belief,  which  was  not  the  truth,  that 
the  cigars  manufactured' by  him  were  the  orig- 
inal, if  not  the  only,  cigars  of  a  particular 
brand,  he  was  guilty  of  unfair  trade  comi>eti- 
tion,  entitling  such  other  manufacturer  to  an 
injunction. 

[Bid.  Note.— For  cases'  in  point,  Re«  Cent.  Di«. 
vol.  .46,  Trade-Marks  and  Trade-Names,  §{  79, 
81.  84,  86.] 

4.  .SAMBr-AcrioNs—DBFENSEs— Laches. 

The  use  of  the  name  of  a  cigar  manufac- 
turer, whose  cigars  have  become  widely  known 
thereunder,  will  be  protected  by  injunction,  as 
against  another  who  bases  its  claim  to  the  use 
of  the  name  from  a  brother  of  the  original  man- 
ufacturer, who  left  bis  employment,  started  a 
similar  business,  wherein  he  used  the  family 
name,  became  a  bankrupt,  and  thereafter  as- 
signed the  right  to  use  the  name,  though  the 
brother  had  not  been  enjoined  from  using  the 
name,  and  such  other  had  spent  large  sums  in 
extending  its  business  under  the  name. 

5.  Same. 

The  mere  assignment  of  the  family  name  by 
a  brother  of  a  cigar  manufacturer,  whose  cigars 
had  become  widely  known  thereunder,  without 
an  assignment  of  any  secret  process  or  particu- 
lar formula  for  making  the  cigars,  is  evidence 
that  the  assignment  was  in  fraud  of  tlie  man- 
ufacturer's rights,  and  is,  in  itself,  sufficient  to 
deprive  the  assignee  of  claiming  any  benefit 
from  the  doctrine  of  laches  and  estoppeL 

6.  Same. 

That  plaintiff  had  been  guilty  of  laches  in 
allowing  his  brother  to  infringe  his  trade-maric 
and  trade-name  did  not  authorize  an  assignee 
of  his  brother  so  to  do. 


7.  EsTOPPKi/— BqnRABls    Baroppn,— Ainnrg 

Fraudulent  Pubpose. 

The  doctrine  of  estoppel  is  only  applied  to 
promote  justice  and  fair  dealing,  never  to  aid  a 
fraudulent  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  19,  Estoppel,  t  122.] 

Elkin,  J.,  diasenting  in  part. 

Appeal  from  Court  of  Common  Pleaa, 
PhUadelphla  County. 

Bill  in  equity  for  an  injunction  by  the 
Juan  F.  Portpondo  Cigar  Manufacturing 
Company  against  the  Vicente  Portuondo  Ci- 
gar Manufacturing  Company  and  others.  De- 
cree for  complainant,  and  both  parties  ap- 
peal. AfQrmed  on  defendants'  appeal,  and 
reversed  on  plaintiff's  appeal,  and  record 
remitted,  with  Instructions. 

Tiie  opinion  of  the  trial  court  was  in  part 
as  follows: 
"In  ttie  disposition  of  this  case  the  court 

has  answered  elaborate  requests  for  findings 
of  fact  and  law,  in  addition  to  making  sep- 
arate' findings  of  Its  own.  These  answers 
and  findings  practically  cover  all  the  points 
involved,  and  for  that  reason  we  do  not  fe^ 
that  the  case  requires  extended  dlscnsslon. 
The  court  Is  satisfied  that  to  a  considerable 
degree  there  'was  a  studied '.effort  on  the 
part  of  Vicente  Portuondo  to  imitate  tiie 
markings,  labels,  and  general '  method  of 
dressing  his  goods  that  had  been  pursued  by 
Juan  F.  Portuondo,  and  thereby  to  profit 
on  the  magic  that  had  already  been  given 
to  the  name  of .  Portuondo  by  b|s  brother. 
When  the  business  'of  Vicente  Portuondo 
weni  into  bankruptcy,  the  defendants  in 
this  case  purchased  the  labels  and  other 
markings  which  had  been  used  hy  Vicente, 
and  their  use  was  continued  in  a  like  man- 
ner by  these  defendants.  In  addition  to 
this  the  defendants  organized  the  defend- 
ant corporation  under  the  name,  of  The 
Vicente  Portuondo  Cigar  Manafacturing 
Company,'  and  advertised  their  goods  as  the 
original  'Portuondo'  cigar,  using  an  imita- 
tion of  the  business  signature  of  'Jtian  F. 
Portuondo.'  This  course  of  dealing  was  such 
as  to  constitute  that  which  is  known  In  the 
law  as  'unfair  trade  competition,'  coupled 
with  an  infringement  of  a  business  name, 
and  in  some  instances  infringement  of  trade- 
marks, to  such  an  extent  as  to  entitle  the 
plaintiffs  to  relief.  But  the  question  is  as 
to  the  measure  of  the  relief  that  should  be 
given.  The  plaintiffs  and  their  predecessor, 
with  full  knowledge  of  everything  that  was 
going  on,  have  seen  fit  to  rest  on  their  oars, 
and  to  do  nothing  to  protect  their  rights 
for  a  period  of  about  16  years.  During  this 
period  the  business  of  Vicente  Portuondo 
grew  and  thrived,  and  subsequently  declined 
and  went  Into  bankruptcy.  The  tangible  as- 
sets were  bought  from  the  receiver  In  bank- 
ruptcy, and  turned  over  to  the  corporation 
defendant  In  this  case,  wlilch  corporation 
also  acquired,  through  an  agreement  erecnt- 
ed  by  the  said  Vicente  Portuondo,  the  right 
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to  use  the  name  «f  .Vlcfnte  Portuondo,  for 
■wWcb  right  they  are  now  paying  the  widow 
of  Vicente  Portuondo  a  yearly  allowance 
of  $2,000.  The  name  of  Vicente  Portuondo 
was  tfae  lawful  and  proper  name  of  that  In- 
dividual; and,  after  the  Individual  Vicente 
Portuondo  has  been  allowed  the  free  use  of 
bis  name  for  business  purposes,  without  any 
practical  protest,  during  this  long  and  con- 
tinued period  of  years,  should  a  oonrt  of 
equity  step  In  .and  use. the  strong  hand  of 
a  Gh&noellor  to  atop  even  a  fair  and  proper 
use  of  the  name  by  Vicente  Portuondo  if 
aUve,  or  by  the  defendant  corporation,  tinder 
the  agreement  executed  by  blm,  now  that  he 
Is  dead?  That  Is  the  question.  In  this  con- 
inectien  It  has  been  strongly  argued  by 
the  defendants  that  the  plaintiffs  have  been 
guilty  of  such  gross  laches  In  asserting  their 
alleged  legal  rights  that  they  are  not  entitled 
to  any  relief  In  equity,  and  many  cases  axe 
cited,  to  sustain  this  position.  On  the  other 
band,  the  plaintiffs  cite  authorities 'to.  the 
effect  that  longj-coptlnued  acQuiescenqe,  or 
failure  to  act,  in  cases  of  ififrlng^metit  of 
trade-marks. and,  of  unfa^  trade  competition, 
although  amo'untlpg  to  unreasonable  delay  or 
inexcijsable)  Inches,  will  not  bar  the  right  .to 
an  Injunction  to  stop  the  unfair  and  fraudu- 
lent oondupt  fiqmplalned  of,  but  will  only  act 
as  a.  bar  to, the  right  to  an  accounting  of 
profltsi  McLean  v.  Fleming,  96  U.  S.  245, 
24  L.  Ed.  £28,  approved  In  Menendez  v., Holt, 
128  U.  S,  514»  9  Sup.  Ct.  143,  32  L.  Ed,  526. 
N&  Pennsylvania  authorities,  one  .way  or  the, 
Qtber,  dfcrectijf  on  this  point  have  been  pre- 
sented, but  the  case.of  .Gewajis  j^.-Ahlbprn, 
4  Kulp,  31,  decided  by  Judge  Rice  when  In 
the  common  pleas,  follows  the  rule  .contend- 
ed for  by  the  plaintiffs.  As  this  rule,  laid 
'dowio  bytBfe'^Bpreme  Cdurit  of  the  United 
States,'  has  been  followed' by  such  an  eminent 
Penn^lvanla  jurist  as  Judge  ttice,  "Md, 
further,  as  the  rule  ttppeats  to  be  supports 
by  reason,  t/b  consider' It  controlling 'in  the 
vase  at  bar.'  However,  as  has'  Men  Well  skid 
by  the  present  Chief  Justice  of  the  Sdprdfte 
Oonrt  of  the' United  States, -In  Menendcfz  v. 
Holt,  188  T7.  S.  B14,  9  StipJ  Ci  148,  82  Xa  Ed. 
626^  'It'  l8  m  the  ex'erdse  of  discretionary 
jurisdiction  tiiat  the  doctrine  of  reasonable 
dlllg«ice  Is  applied,  and  tliofle  who  se^  eq- 
vltf  mnat  do  It/  A  c«>nrt  might  hesitate  as 
to  tlie  measure  of  relief  where  the  use  by 
others  for  a  long  period,  under  assumed  p^r- 
'miasion  of  tUe  owner  had  laigely  enhanced 
the  reputatloA  of  a  particular  brand.'  So 
In  a  case  like  the- present,  where  a  brother, 
who  is  a'  dgarmaker,  leaves  the  employ  of 
"his  elder  brotiier,  who  is  likewise  a  dgar- 
maker, to  start  In  the  cigar  manufacturing 
bnslness'  for  himself  under  his  own'  name, 
and  Is  allowed  to  continue  the  use  o£  that 
name  without  practical  protest  for.  a  period 
of  upwards  of  16  years,  and  where,  toward 
tbe  end  of  this  long  period,  after  bnsii)ess 
reverses,  an  arrangement  is  made  to.  con- 
tinue tbe. use  of  Ua  name  la  the  cigar  manu- 


facturing business  for  his  own  benefit,  and 
aft«r  his  death  for  the  benefit  of  his  estate, 
by  a  payment  of  an  annuity  to  his  wife,  and 
where,  on  the  faith  of  this  arrangement, 
large  sums  of  money  are  paid  out  and  In- 
vested by  Innocent  third  parties  In  order  to 
thus  continue  the  use  of  the  name,  even 
though  it  may  appear  that  In  the  conduct  of 
this  business  tbe  younger  brother  had  been 
guilty  of 'certain  distinct  acts  of  unfair  In- 
fringement of  the  elder  brother's  trade  rights, 
which  had  been  continued  by  his  successor 
under  a  belief  of  right-"-in  a  case  Ilka  this 
a  court  may  well  hesitate  as  to  tbe  measure 
of  relief,  and  the  reli^  to  be  given  may  ve^y 

.proi>erIy  be  measured  in  accordance  .with 
the  drcumstances,  taking  Into  consideration 

'  tbe  long  delay  and  the  effect  thereof. 

"Of  course-  it  can  be  argued  that  the  use 
of  the  name  of  Vicente  Portuondo  by  tbe 
defendant  corporation  and  the  use  of '  tbe 
labels  and  other  markings  by  that  corpora- 
tion are  a  new  use,  against  which  the  plnin- 
tlff    Corporation    has    proceeded    laromptly 

.  enough,  and  as  a  strict  legal  proposition  such 
a  contentlod  might  be  maintained;  bat,  -on 
the  other  hand,  it  could  as  well  be  maintain- 
ed tiiat  the  nse  Of  fthe 'labels,  name,  etc.i'.by 
the  plalntiS  corporation,  dating  'from  the 
time  they .  adiuiied  their:  rights  from  Juan 
B.  Portuondo,  would  constitute  a  bew 'ise. 
But  the  eyes  of  a  cbancellor  will  see  that 
in  both  Instances  tbe  facts  really  ccmatltute 
the  condfitiation  of  a  prior"ase<  ratber-than 
the  beginning  of  a  new  one:-  In  considering 
the  measurci  of  relief  tobe  given,  it  must.be 

.borne  in  mind  that  a  certain  business  value 
was  added  to  the  name  of  Vicente  PoTtoondo 
during  this  IQ  yeard  iby  .perfectly  fair  means 
and  business  enterpri8e,a8  well  as'by  the  qn- 
falr  means  compIainQd  .of.-  We  cannot  say, 
under  these  clrcumBtanees,  that  it  is  plain 
that  Vicente  Portuoncto  had  no  right  in.  .the 
nse  of  his  name.  We  can  say,  however,  -un- 
der our  findings  of  fact  lb  this  case,  that  it  is 

'perfectly  plain  Ibat  be  had  been  gniltyof 
abnbes  In  the  use  of  the  name  by  his  acts 
of  unfair  trade  conduct  Q?bese  acts. 'stand 
out  plainly.  In  themselves.  -  They  speak -for 
themselves.  Tbey  have  been  written  down, 
and  are  therefore  plain,  and  can  be -stopped 
in  tbe  future.  Althouifh  a  cbanottlor  will 
not  be  keen  to  sort  tbe  good  from  tbe  «vil 
for  tbe  benefit  of  a  sianer,  yet  tbe  court  may, 
in  measuring  Its  relief, -do  so  for  tbe  bene- 
fit of  third  parties,  whose  rights  are  to  be 
directly  affected,  where  tbe  plaintiff  has  been 
guilty  of  such  gross  laches  as  in  this  case. 
After  this  long  lapse  of  years,  where  tbe 
rights  of  others  have  intervened,  we  are  not 
inclined  to  grant  an  injunction  that  will  act 
to  restrain  a  fair  and  proper  use  of  the  name 
'Vicente  Portuondo'  by  tbe  defendants  in  the 
conduct  of  their  buriness,  so  long  as  no  un- 
fair or  fraudulent  trade  use  is  made  tbereof. 
In  other  words,  we  do  not  feel  called  upon, 

.  under  tbe  circumstances  of  this  case)  to  drive 
tbe  defendants  out  -of  business  and  entirely 
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cut  off  the  annuity  ot  the  widow  of  Vicente 
Portuondo,  which  happens  to  be  her  sole  and 
only  support  However,  Vicente  Portuondo 
would  not  have  had  the  right  during  his  life- 
time to  use  his  own  name  in  the  cigar  business 
in  such  a  manner  as  to  deceive  the  public 
Into  the  belief  that  his  business  end  the  busi- 
ness of  his  brother  were  one  and  the  same, 
or  to  have  attracted  custom  to  himself  on 
the  belief  that  bis  product  was  the  same 
product  as  that  of  his  brother,  nor  to  have 
made  any  other  tricky,  dishonest,  and  fraud* 
ulent  use  of  his  own  name,  calculated  to  de- 
coy the  purchasing  public  under  a  misap- 
prehension as  to  the  real  facts;  nor  would  he 
have  been  allowed  to  use  the  name  'Portuon- 
do' standing  alone,  as  against  his  brother, 
Juan  F.  Portuondo,  after  that  brother  had 
trallt  up  a  particular  and  general  reputation 
for  a  brand  of  dgnirs  known  as  the  "Portuon- 
do cigars,'  and  such  a  use  of  the  name  would 
have  been  restrained  against  Vicente  Portu- 
ondo if  alive,  and  will  now  be  restrained 
against  others  claiming  under  him.  The  use 
of  the  signature  of  Vicente  Portuondo,  which 
is  am  imitation  of  the  Juan  F.  Portuondo  sig- 
nature, and  tlie  use  of  the  labels,  which  are 
an  imitation  of  the  Juan  F.  Portuondo  labels, 
as  found  by  the  court  in  Its  findings  of  facts 
in  this  case,  will  be  restrained;  and,  further, 
defendants  will  be  restrained  from  the  use 
of  the  signs,  circulars,  and  affidavit  com- 
plained of  by  the  plaintiffs,  which  have  been, 
and  are  now,  t>eing  used  in  an  unfair  manner. 

"The  Exhibit  F  in  plaintiffs'  bill  has  ele- 
ments of  unfair  trade  competition  about  it 
which  must  be  discontinued  by  the  defend- 
ants, but  we  will  not  restrain  the  use  of  the 
picture  of  the  head  and  shoulders  of  Vicente 
Portuondo.  In  this  connection  we  will  say 
that,  although  plantation  scenes  were  to  a 
degree,  and  no  doubt  still  are,  in  common  use 
upon  the  labels  in  the  cigar  trade,  stlU,  the 
predominant  features  in  the  plantation  scene 
used  by  the  plaintiff  are  the  negro  with  a  hoe, 
occupying  a  particular  pose,  the  overseer  with 
an  extended  arm,  and  the  particular  low  house 
(n  the  rear  of  the  scene,  and  the  general  color 
effect  These  features  immediately  attract 
the  eye,  and  whether  the  overseer  is  put  on 
horseback  or  on  foot,  or  the  negro  with  this 
particular  iiose  is  put  on  one  side  or  the  other 
of  the  overseer,  makes  but  little  difference. 
The  plantation  label  of  the  defendants  in  sev- 
eral respects  is  plainly  an  imitation  of  this 
plantation  label  of  the  plaintiffs,  and  its  use 
must  be  discontinued  as  It  now  is,  or  in  any 
other  form  using  these  particular  features. 

"It  has  been  urged  that  many  of  the  fea- 
tures on  the  cigar  box  of  the  plaintiffs,  such 
as  the  word  'Cblco,'  the  oval  mark  on  the  top, 
the  red  and  yellow  paper  around  the  edges, 
are  markings  common  to  many  cigar  boxes 
in  general  use,  and,  therefore,  no  complaint 
should  be  made  of  their  use  by  the  defend- 
ants In  tills  case.  While  this  is  true,  it  is  al- 
so true  that  when  we  find  these  marks  of 
similarity  between  the  two  boxes,  together 


with  the  other  Imitattons  of  labda,  Imltatioo 
of  particular  wordings,  and  the  plain  Imita- 
tions of  ttie  signature  of  Juan  F.  Portuondo— 
all  these  things  taken  together  Justify  the 
finding  of  unfair  trade  conduct  on  the  part 
of  the  defendants.  Of  course  the  defeodantt 
have  the  right  to  use  the  word  'Chico,'  but  in 
doing  so  it  Is  not  necessary  for  tbem  to  use 
exactly  the  same  type  as  the  plaintiffs  have 
used,  nor  to  place  it  on  their  boxes  in  exact- 
ly the  same  position  relatively  to  the  name 
of  the  manufacturer,  as  the  plalntlfCa  happeo 
to  do.  We  would  say  that  the  defendants  al- 
so have  the  right  to  use  an  oval  mar^  but  in 
doing  so  care  should  be  taken  not  to  liave  it 
so  much  like  the  oval  mark  of  the  plaintiffs 
that  the  one  would  be  readily  taken  for  tte 
other.  The  yellow  and  red  edgings  are  stock 
trimmings  in  general  use,  but  taken  with  the 
other  Imitations  of  plaintifFs'  boxes,  their  use 
by  the  defendants,  although  possibly  withont 
any  particular  unfair  intent,  appears  sns- 
plcious. 

"The  name  of  the  drfendant  corporation. 
The  Vicente  Portuondo  Cigar  Manufacturing 
Company,'  is  plainly  and  nnqneationahly  an 
infringement  on  tlie  business  name  of  the 
plaintiff  corporation,  and  will  be  restrained 
as  such.  It  was  not  necessary  for  the  de- 
fendants to  have  taken  exactly  tbe  same 
words,  and  ttie  same  arranganent  of  words, 
so  far  as  at  all  possible  under  tlie  circum- 
stances, in  order  to  have  found  a  name  for 
their  corporation;  but  this  they  have  done,  ai 
plainly  appears  by  arranging  the  name  of  tbr 
defendant  corporation  under  that  of  Ote 
plaintiff  corporation,  thus; 
The  Jmn  F.  Portuondo  Cigar  llanutaeturing  CorapMiy 
The  Yloente  Portuondo  Olgar  Itannbictarliiir  Comiaii; 

"Such  a  similarity  in  names  is  In  prejndioe 
of  the  plaintiffs'  right  and  will  be  eojoloed 
as  an  infringement  on  tbe  business  name  of 
the  plaintiff  corporation.  The  plaintiffs  are 
entitled  to  relief  to  the  extent  indicated  hi 
this  opinion  and  in  the  findings  in  tliis  case, 
and  to  that  extent  only. 

"The  chief  point  of  similarity  between  Use 
markings  of  the  boxes  of  the  defendants  and 
those  of  the  plaintiffs  are  present  and  are 
most  noticeable  in  certain  of  the  *Chlco'  siae 
boxes,  where  the  coloring  of  the  labels  is  tbe 
same,  with  the  exception  of  tlie  caution  no- 
tice, which  on  the  plaintiffs*  box  is  printed 
in  red,  while  on  the  box  of  the  defendants  it 
is  printed  In  blue.  However,  the  whole  dress- 
ing and  general  appearance  of  these  two  box- 
es is  so  similar  that  an  ordinarily  careful  per- 
son using  due  caution  would  be  likely  to  be 
misled  into  buying  one  cigar  for  the  oth». 
With  certain  exceptions,  as  particularly  point- 
ed out  in  the  findings  of  fact  the  new  box 
of  the  defendants,  with  the  picture  of  Vi- 
cente Portuondo  thereon,  has  but  few  unfair 
markings  or  trimmings,  but  It  is  not  shown 
in  the  testimony  how  extensively  this  new 
box  is  being  used,  or  to  what  extent  the  old 
lx>x  has  been  abandoned.    Tbe  adoption  of 
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thlB  new  box,  althongh  to  a  degree  a  meritori- 
ouB  act  on  the  part  of  tbe  defendants,  can- 
not be  viewed  without  seeing  therein  a  show 
of  appreciation  on  their  part  of  tbe  fact  that 
they  bad  been  guUty  of  certain  features  of 
Imitation  In  their  old  boxes,  which  were  to 
be  replaced  by  these  new  ones,  and,  again,  the 
placing  of  the  word  'Registered'  on  the  plan- 
tation label  of  the  defendants,  when,  in  x>olnt 
of  fact  the  label  was  not  duly  registered, 
looks  suspiciously  as  though  tbe  defendants 
themselves  appreciated  the  fact  that  they 
bad  no  real  right  to  register 'that  particular 
label,  as  in  its  essential  features  it  was  an 
Imitation  of  the  duly  registered  plantation 
label  of  the  plaintiffs.  We  have  not  overlook- 
ed the  testimony  as  to  tbe  words  'Five  cent 
straight'  marked  on  the  inside  ends  of  plain- 
tiffs' Cbico  box,  and  tbe  like  marking  on  the 
defendant!^  box  (FlaintlfTs  Exhibit  33),  nor 
have  we  overlooked  the  use  of  the  brown 
.  bands  around  the  cigars  of  the  defendants, 
which  are  like  those  used  by  the  plaintiffs. 
But  we  have  not  been  able  to  And  any  testi- 
mony to  justify  a  finding  that  the  plaintlfTs 
or  their  predecessors  adopted  or  used  those 
markings  prior  to  their  use  by  the  defendants 
or  their  predecessors. 

"In  reaching  our  conclusions  in  this  case 
the  letters  put  In  evidence  at  page  25  of  tbe 
notes  have  not  been  considered.  These  letters 
were  offered  together  in  three  files,  contain- 
ing a  large  number  of  miscellaneous  written 
orders,  for  the  purpose  of  showing  that  the 
goods  of  the  plaintiffs  were  therein  referred 
to  as  'Portuondo'  cigars,  so  that  the  Inference 
might  be  drawn  therefrom  that  the  plain- 
tiffs' cigars  were  popularly  and  generally 
known  by  that  name.  The  fact  sought  to  be 
tlius  established  is  relevant,  and  tbe  char- 
acter of  proof  offered  Is  competent,  but  the 
documents  relied  upon  as  proof  in  this  In- 
stance were  neither  properly  identified,  nor 
was  their  history  sufficiently  shown,  to  justi- 
fy the  admission  thereof  as  evidence  in  the 
case.  The  court  further  states  that  of  all 
tbe  depositions  offered,  at  pages  6-9,  and 
again  at  pages  128-131  of  the  notes,  only  the 
deposition  of  Vicente  Portuondo  has  been  con- 
sidered. That  particular  deposition  is  com- 
petent as  a  declaration  against  interest,  but 
the  other  depositions  are  not  competent  evi- 
dence at  all  in  the  present  case.  Tbe  sever- 
al features  of  unfairness  which  have  been 
pointed  out,  tbe  infringement  on  the  planta* 
tion  trade-mark,  and  tbe  imitation  signature, 
naust  all  be  abandoned  by  the  defendant  cor- 
poration, and  the  name  of  that  corporation 
oaust  be  changed  so  as  not  to  Infringe  on  the 
title  of  the  plaintiff  corporation.  With  these 
changes,  there  Is  not  any  reason  why  both 
concerns  should  not  live  and  Indulge  in  fair 
and  honorable  business  competition. 

"And  now,  July  8,  1907,  It  is  ordered,  ad- 
judged, and  decreed  that  the  Vicente  Portu- 
ondo Cigar  Manufacturing  Company,  Charles 
H.  Kors,  Louis  Weinberg,  Theodore  R.  Good- 
win, and  Nathan  Schwab,  the  defendants,  and 


each  of  them,  and  their  and  each  of  their 
servants,  agents,  salesmen,  and  all  persons 
in  privity  with  them,  or  any  of  them,  be  and 
they  are  hereby  perpetually  enjoined  as  fol- 
lows: 

"(1)  From  using,  in  connection  with  the 
manufacture,  sale,  or  advertisement  of  cigars, 
upon  packages,  boxes,  cards,  plates,  or  other- 
wise, any  representation  exactly  or  colorably 
simulating  the  trade-mark  of  tbe  plaintiffs, 
the  Juan  F.  Portuondo  Cigar  Manufacturing 
Company,  called  the  '£ia  Flor  de  Portuondo' 
mark,  consisting  of  the  word  symbol  'La  Flor 
de  Portuondo,'  said  mark  being  registered  la 
the  United  States  patent  office,  August  11, 
1886,  No.  12,500;  also  registered  in  the  United 
States  patent  office,  December  19,  1905,  No. 
48,271;  also  registered  In  the  office  of  tbe 
Secretary  of  tbe  conmionwealth  of  Pennsyl- 
vania, January  23,  1906. 

"(2)  From  using,  In  connection  with  tbe 
manufacture,  sale,  or  advertisement  of  cigars, 
upon  packages,  boxes,  cards,  plates,  or  other- 
wise, any  label,  mark,  picture,  impression,  or 
representation  exactly  or  colorably  simulating 
the  trade-mark  of  tbe  plaintiffs,  the  Juan  F. 
Portuondo  Cigar  Manufacturing  Company, 
called  the  'Matador,'  said  mark  being  r^s- 
tered  In  the  United  States  patent  office,  Au- 
gust 11,  188S,  No.  12,499;  also  registered  In 
the  United  States  patent  office,  December  26, 
1905,  No.  48,428 ;  also  registered  In  the  office 
of  the  Secretary  of  tbe  commonwealth  at 
Pennsylvania,  January  29, 1900 ;  also  register- 
ed In  the  office  of  the  Secretary  of  jState  of 
Illinois,  October  10,  1901,  and  there  recorded 
in  Trade-Mark  Record,  p.  155. 

"(3)  From  using.  In  connection  with  tbe 
manufacture,  sale,  or  advertisement  of  d- 
gars,  upon  packages,  boxes,  cards,  plates,  or 
otherwise,  any  label,  mark,  picture,  impres- 
sion, or  representation  exactly  or  colorably 
simulating  tbe  trade-mark  of  the  plaintiffs, 
the  Juan  F.  Portuondo  Cigar  Manufacturing 
Company,  called  the  'Plantation  Scene'  mark, 
said  mark  being  registered  In  the  United 
States  patent  office,  December  29,  1885,  Na 
12,870;  also  registered  in  the  United  States 
patent  office,  December  19,  1905,  No.  48,272; 
also  registered  in  the  office  of  tbe  Secretary 
of  tbe  commonwealth  of  Pennsylvania,  Janu- 
ary 23,  1906;  also  registered  in  the  office  of 
tbe  Secretary  of  State  of  Xllinois,  October  10, 
1901,  and  there  recorded  In  Trade-Mark  Rec- 
ord, p.  154. 

"(4)  From  using.  In  connection  with  the 
manufacture,  sale,  or  advertisement  of  ci- 
gars, upon  packages,  boxes,  cards,  plates,  or 
otherwise,  any  label,  mark,,  picture,  impres- 
sion, or  representation  exactly  or  colorably 
simulating  the  personal  signature  of  Juan  F. 
Portuondo,  or  the  name  'Vicente  Portuondo' 
In  script,  with  a  dash  thereunder.  [Exhibit 
D  of  bill,  and  described  In  the  eighteenth 
finding  of  fact  by  tbe  court  In  tbe  adjudica- 
tion filed  In  this  case.]  Or  the  corporate  ti- 
tle "The  Vicente  Portuondo  Cigar  Manufac- 
turing Company,'  or  the  words  'genuine  Port- 
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uondot'  without  the  word  ,'Vlcente'  In  connec- 
tion and  Immediately  before  the  word  'Port- 
uondo,'  snch  word  'Vicente'  to  be  in  the  same 
size  and  style  of  type  as  the  word  'Portuon- 
do,'  or  the  word  'original'  In  connection  with 
'Portuondo,'  or  the  advertlAement  set  forth  In 
the  court's  thlrty-aeventh  findlilg  of  fact,  or 
the  .word  'Chlco'  on  cl|;ar  boxes  In  slmola- 
tlon  of  the  style  or  size  of  type  used  by  the 
plaintiffs  in  its  word  'Caiico,'  or  the  words 
Trade-mark  registered,-'  on  any  matter  ex- 
cepting where  actual  registry  thereof  has 
been  made,  or  a  label  in  general  imitation 
of  the  plaintiffs'  end  label,  or  Inside  label,  or 
the  particular  small  white  label  on  the  front 
of  defendants'  box;  with  the  words  The  gen-- 
uine  Vicente  Poctuondo  cigars  are  striotly 
Cuban  hand  made,  and  bear  this  label  and 
signature  Vicente  Portuondo'  [described  in 
finding  of  fact  54  by  the  court  in  the  adjudi- 
cation filed  in  this  case],  or  the  words  'hone 
genuine  without  the  signature  of  Vicente 
Portuondo'  [described  in  findli^  of  fact  -  48 
by  the  court  in  the  adjudication  filed  in  this 
case],  or  the  Trade  Warning  Advertisement' 
set  forth  in  the  court's  finding  of  fact  No. 
39,  or  the  affidavit  set  forth  in  the  court's 
finding  of  fact  No.  40,  or  the  words  'Only 
survivors  of  the  originators  making  the  fa- 
mous Portuondo  cigars,'  or  the  words  'the 
late  Josei^  M.  Portuondo,  the  founder  of  the 
famous  brand  of  Portuondo  cigars,'  either 
alone  or  In  combination  with  any  other  word 
or  words,  or  any  word  or  woi-ds,  device  or 
derlees,  color  or  colors,  letter  or  letters,  mark 
or  m^arks,  of  like  Import  or  so  similar  to  any 
of  the  foregoing,  as  to  be  calcnlated  to  de- 
ceive. 

"(IS)  From  using;  for  Any  puipose  whatever, 
the  word  'Portuondo,'  unless  Immediately 
preceded  by  the  word  'Vicente,'  in  the  same 
size  and  style  of  letters  as  the  word  'Portu- 
ondo.' 

"(Q>  From  using  any  box,  or  boxes,  similar 
in  general  dress  and  style  to  the  boxes  mark- 
ed and  described  in  the  adjudication  as 
'Plalatlffs'  Box,'  'Defendants'  Box  1,'  or  "De- 
fendanta'  Box  11,'  excepting  that  the  defend- 
ants may  use  the  stock  edging  referred  to 
in  ttie  adjudication,  and  an  oval  mark  on  the 
top  of  the  box,  sudi  mark  not  to  contain  let- 
tering made  to  imitate  the  general  effect  of 
the  mark  on  plaintiffs'  box. 

"(7)  From  holding  out  or  representing  in 
any  way  that  the  goods  manufactured  by  the 
defendants  are  the  same  as  those  manufac- 
tured by  the  plaintiffs. 

"(8)  From  authorizing,  doing,  writing, 
speaking,  or  uttering  any  other  act,  matter, 
or  thing  calculated  to  cause  confusion  be- 
tween the  goods  of  the  plaintiffs  and  the 
goods  of  the  defendant,  with  the  intention  of 
thereby  entering  into  and  indulging  in  unfair 
trade  competition  against  the  plaintiffs. 

"(9)  This  decree  in  its  operation  is  express- 
ly limited  to  cigars  sold  by  the  defendants 
after  the  date  of  the  entry  hereof,  and  Is  not 
to  affect  cigars  in  the  hands  of  the  defend- 


ants' customers  delivered  before  the  d&te  of 
this  decree ;  the  decree  to  be  operative  on  all 
cigars  manufactured  by  tbe  defmdants,  or 
any  of  them,  after  the  date  of  the  decree,  and 
on  all  cigars  sold  t)y  the  defaidants,  or  any 
of  them,  after  the  date  of  the  decree. 

"(10)  The  defendants  are  to  pay  the  coats 
of  this  proceeding,  with  the  exceptim  of  the 
witness  fees;  each  side  to  bear  the  cost  of 
itis  respective  witness  fees." 

Argued  before  MITCHELU  C.  J.,  and 
ME8TRBZAT,  POTTEE,  ELKIN,  and  STEW- 
ART, 33. 

C.  Andrade,  Jr.,  and  John  E.  Faunce,  for 
the  Juan  F.  Portuondo  Cigar  Manufacturing 
Company.  John  C.  Bell,  Samuel  W.  Salna,  and 
Adolpb  Elchholz,  for  the  Vicente  Portuondo 
Clgas  Manufacturing  Company  and  others. 

STEWART,  J.  Neither  party  to  this  con- 
troversy is  satisfied  with  the  result  reached 
In  the  court  below,  and  as  a  consequence  we 
have  here  two  appeals  from  the  same  decrees 
We  shall  consider  ,  first  that  of  the  defend- 
ants. In  the  proceeding  below.  Separate  ref- 
erence to  each  of  the  77  assignments  of  er- 
ror would  be  impracticable.  Fortunately  the 
case  does  not  require  it.  More  than  three- 
fourths  of  them  relate  to  the  findings  of  fact 
by  the  court,  and  the  complaint,  with  re- 
spept  to  each,  is  that  it  is  not  supported  by 
the  evidence.  Following  closely  the  line  In- 
dicated by  each  assignment,  we  have  very 
carefully  examined  the  evidence  In  the  case. 
From  the  specific  findings,  71  in  number,  the 
learned  court  reached  the  general  conclusion 
that  there  was,  on  the  part' of  Vicente  Portu- 
ondo, a  studied  effort  to  imitate  the  mark- 
ings, labels,  and  general  method  of  dressing 
his  goods  that  had  been  pursued  by  Joan  F. 
Portuondo.  with  a  view  to  profit  oa  the 
magic  that  had  already  been  given  to  the 
name  of  Portuondo  l^y  his  brother ;  and  that 
his  course  of  dealing  was  such  as  constituted 
what  is  icnown  in  law  as  "mifalr  trade  com- 
petition," coupled  with  an  infringement  of 
the  business  name,  and,  in  some  instances,  in- 
fringement of  trade-marks  to  such  extent  as 
to  entitle  the  plaintiff  to  relief.  This  general 
finding  can  be  understood  and  applied  only 
as  certain  facts  connected  with  the  history  of 
the  case  are  made  known.  Juan  F.  Portu- 
ondo engaged  in  the  manufacture  of  cigars 
in  the  city  of  Philadelphia  as  early  as  1869. 
In  1885,  In  order  that  his  product  might  be 
distinguished  from  that  of  other  cigar  manu- 
facturers, he  adopted  certain  labels  which, 
being  duly  registered,  became  his  peculiar 
trade-marks,  and  these  he  used  upon  the 
goods  made  in  his  establishment  The  ci- 
gars manufactured  by  him  came  to  be  Icuown 
to  the  trade  throughout  the  United  States 
as  L«  Flor  de  Portuondo,  after  one  of  the 
adopted  trade-marks,  or  Portuondo-  cigars, 
and  are  so  generally  referred  to  by  the  pur- 
chasing public.  In  January,  1893,  the  Juan 
F.  Portuondo  Cigar  Manufacturing  Company, 
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plaintiff,  baring  been  incorporated.  Juan  F. 
Portuondo  assigned  to  It  tlie  manufacturing 
business  conducted  by  bim,  together  with  all 
the  rights  therein,  Including  trade-marks, 
copyright  labels,  and  everything  else  connect- 
ed therewith.  Up  to  the  time  of  his  death  In 
1906  Juan  F.  Portuondo  was  president  of  this 
company,  and  owned  a  very  large  majority 
of  stock  Interest  therein.  The  company  baa 
continued  unlntemiptedly  to  the  present  in 
the  business  for  which  it  was  organized. 
Vicente  Portuondo,  a  brother  of  Juan  F. 
Portuondo,  bad  been  employed  by  the  latter 
In  his  factory  up  to  1890,  when,  quitting  his 
employment  there,  he  engaged  in  the  cigar 
business  with  a  partner,  imder  the  trade- 
name of  Vicente  Portuondo.  Four  years  la- 
ter. In  1904,  Vicente  Portuondo  filed  a  volun- 
tary petition  in  bankruptcy,  and,  baying 
been  adjudged  a  bankrupt,  hla  property  pass- 
ed to  the  trustee.  Within  three  days  there- 
after, by  agreement  in  writing,  he  sold  to 
the  individual  appellants,  for  the  use  of  the 
Vicente  Portuondo  Cigar  Manufacturing  Com- 
pany, the  other  appellant,  a  corporation  to  be 
formed  later,  and  which  was  duly  incprporat- 
ed  under  the  laws  of  New  Jersey,  April  28, 
1904,  the  right  to  use  the  name  "Vicente  Port- 
uondo," In  the  title  of  the  proposed  corpora- 
tion. In  Hay,  1904,  defendant  corporation 
purchased  tiam,  .the  receiver  in  bankruptcy 
the  entire  stock  and  fixtures,  including  the 
labels  and  stationery  of  the  business  of  Vi- 
cente Portuondo.  The  bill  filed  In  the  case 
charged  an  Improper  and  illegal  use  by  de- 
fendants of  labels  on  their  manufactured 
goods,  which  Infringed  upon  trade-marks  of 
the  plaintiff  an  improper  use  of  the  name 
"Portuondo,"  and  a  general  course  of  unfair 
trade  on  their  part  towards  the  plaintiff,  re- 
sulting in  great  loss  to  the  latter. 

It  may  be  conceded  that  some  of  the  spe- 
cific facts  found  by  the  court  «.re  fairly  dis- 
putable ;  but  none  are  without  support  in  the 
evidence,  certainly  none  which  might  be  re- 
garded as  material.  The  findings,  with  re- 
spect to  those  disputable,  are  not  open  to  re- 
view ,  except  as  manifest  error  is  shown,  and 
that  Is  not  the  case  with  respect  to  any  of 
ttaem.  Were  these  to  be  passed  by  without 
consideration,  there  would  be  stUl  enough 
facta  In  the  case,  clearly  established,  to  sus- 
tain the  final  conclusion  of  the  court,  as 
above  stated.  The  trade-marks,  labels,  and 
indices  employed  by  Vicente  Portuondo  speak 
for  themselves.  They  were  not  a  servile  and 
exact  reproduction  of  those  used  by  Juan  F. 
Portuondo,  of  whom  the  plaintiffs  are  the 
successors  in  right,  but  they  bear  such  re- 
semblance that  it  is  Impossible  to  reach  any 
other  conclusion  than  that  they  were  design- 
ed from  them,  with  not  too  much  variation 
to  prevent  them  from  being  accredited  by  the 
unobservant  and  unwary  as  the  proper  marks 
and  labels  of  Juan  F.  Portuondo,  Intended 
to  Identify  the  goods  of  bis  own  special  man- 
Tifactnre,  and  with  just  enough  variation  to 
distinguish  one  from  the  other  when  compari- 


son was  made  between  them.  Except  as  bbtK' 
were  exposed  to  one  at  the  same  time,  so  that 
opportunity  for  comparison  was  affofdedi 
either  could  readily  be  taken  for  the  other. 
This  was  not  accidental,  could  not  have  been, 
but  was  evidently  the  result  of  careful  and 
studied  effort  It  is  wholly  Immaterial  in 
this  connection  that  the  labels  and  marks 
used  by  the  defendants  were  the  same  that 
had  been  devised  and  used  by  Vicente  Por- 
tuondo. The  fact  that  he  bad  not  been  enjoin- 
ed from  using  them  conferred  no  right  upon 
appellants  to  use  them.  They  were  as  much 
infringement  under  his  use  as  under  theirs. 

That  the  course  of  dealing  pursued  by 
Vicente  Portuondo  and  tie  defendant  com- 
pany, in  the  manufacture  and  sale  of  their 
goods,  was  unfair  trade  competition,  coiu)led 
with  infringement  of  business  name  and 
trade-marks,  is  made  equally  evident  This 
finding  is  not  dependent  upon  any  fact  open 
to  question.  The  appropriation  of  name,  the 
use  of  simulated  labels,  marks,  and  designs, 
would  In  themselves  be  Sufficient  to  warrant 
this  finding;  but  it  has  far  more  to  rest  up- 
on. The  advertisements  and  circulars  ad- 
dressed to  the  trade  by  the  defendants,  In 
which  claims  are  made  calculated  to  create 
the  belief  that  the  cigars  manufactured  by 
the  defendant  company  are  the  original  If 
not  the  only,  Portuondo  cigars,  furnish  con- 
vincing proof  that,  however  excellent  In  qual- 
ity defendants'  manufactured  product  was; 
for  their  general  acceptance  in  the  market 
defendants  depended  far  more'  upon  the  Por- 
tuondo association  than  upon  the  excellence 
of  the,  goods.  Value  was  given  the  name 
"Portuondo"  In  association  with  cigars,  and 
the  trade-marks  and  labels  adopted  by  Juan 
F.  Portuondo  were  used  to  distinguish  cigars 
of  his  manufacture  from  others  In  the  gen- 
eral market  The  general  rule  is  that  any- 
thing done  by  a  rival  In  the  same  business, 
by  imitation  or  otherwise,  designed  or  cal- 
culated to  mislead  the  public  In  the  belief 
that  In  buying  the  product  offered  by  him 
for  sale  they  were  buying  the  product  of  an- 
other's manufacture,  would  be  in  fraud  on 
that  other's  rights,  and  would  afford  just 
ground  for  equitable  interference.  That  Is 
the  case  here.  With  respect  to  the  measure 
of  relief  afforded  the  plaintiff  by  the  re- 
straining decree  of  the  court,  the  defendants 
In  the  bill  have  no  ground  for  complaint  It 
deprives  them  of  nothing  that  they  are  en- 
titled to ;  It  simply  protects  the  plaintiff  com- 
pany In  the  exclusive  enjoyment  of  what  It 
has  shown  Itself  to  lawfully  own.  The  ex- 
ceptions In  this  appeal,  No.  397,  January 
Term,  1907,  are  overruled. 

We  come  now  to  consider  the  appeal  of  the 
plaintiff  company.  Here  the  complaint  Is 
that  the  decree  comes  short  of  giving  -aie 
plaintiff  the  full  measure  of  protection  to 
vvhich  it  is  fairly  and  justly  entitled  under 
the  evidence.  The  bill  asked  that  defendants 
"be  restrained  from  using  on  cigars,  or  in 
relation  thereto,  or  in  connection  therewith. 
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or  In  the  advertisement  or  sale  thereof,  the 
words  'Vicente  Portuondo  or  Portuondo  Cigar 
Manufactiirlng  Company,'  or  any  colorable 
Imitation  thereof,  either  alone  or  In  connec- 
tion with  other  words  or  phrases."  The  de- 
cree, while  enjoining  defendants  from  using 
any  of  the  distinctive  trade-marks  of  the 
plaintitr,  or  devices  colorably  simulating 
them,  restrains,  with  respect  to  the  use  of 
the  name  "Portuondo,"  no  further  than  to 
require  that  when  used,  it  shall  be  Imme- 
diately preceded  by  the  name  "Vicente,"  In 
the  same  size  and  style  of  letters  as  the  word 
"Portuondo."  It  Is  quite  evident,  from  the 
opinion  filed  by  the  learned  judge  who  sat  as 
chancellor,  that  but  for  supposed  equitable 
considerations  having  regard  to  the  delay 
on  the  part  of  the  plaintiff  to  assert  Its  claim 
to  the  exclusive  use  of  the  name,  and  the 
amount  expended  by  the  defendants  in  es- 
tablishing their  business  under  the  corporate 
name  of  the  Vicente  Portuondo  Cigar  Manu- 
facturing Company,  the  full  measure  of  pro- 
tection asked  by  the  plaintiff  would  have 
been  afforded.  While  defendants  claim  a 
legal  right  to  use  the  name  "Portuondo"  un- 
der and  by  virtue  of  their  agreement  with 
Vicente  Portuondo,  the  court  bases  Its  denial 
of  the  relief  asked  for  by  plaintiff  on  no  such 
grounds,  but  upon  purely  equitable  considera- 
tions. Since  the  appeal  In  all  such  cases  Is 
to  the  discretionary  Juriadictlon  of  the  chan- 
cellor, such  considerations  as  these  have  their 
proper  place  In  the  inquiry;  but  the  ques- 
tion must  always  be  as  to  the  weight  to  be 
allowed  these  under  the  facts  of  the  particu- 
lar case. 

The  findings  show  an  exclusive  original 
right  to  the  use  of  the  name.  In  connection 
with  the  manufacture  of  cigars,  In  Juan  F. 
Portuondo,  a  legal  transfer  of  that  right  to 
the  plaintiff  company,  and  continued  preju- 
dicial infringement  of  such  right  by  the  de- 
fendants. The  thirty-second  finding  is  as  fol- 
lows: "The  name  adopted  for  this  defend- 
ant corporation,  to  wit,  The  Vicente  Portuon- 
do Cigar  Manufacturing  Company,  Is  so  sim- 
ilar to  the  title  of  the  plaintiff  corporation 
that  it  is  likely  to,  and  has,  deceived  the  pub- 
lic, and  thereby  created  a  confusion  between 
the  goods  of  the  plaintiff  and  of  the  defend- 
ants, and  has  thereby  enabled  the  defend- 
ants to  profit  by  the  good  reputation  of  the 
plaintiff  and  its  predecessors,  and  at  the  ex- 
pense of  the  plaintiff  In  the  cigar  trade.  The 
combination  of  words  used  In  this  name  con- 
stitutes an  Infringement  upon  the  business 
name  of  the  plaintiff  corporation."  A  very 
careful  review  of  all  the  evidence  In  the  case 
has  satisfied  us  of  the  correctness  of  the 
findings  of  the  learned  Judge.  We  have  been 
aided  much.  In  our  investigation  of  the  case, 
by  the  orderly  and  logical  manner  observed 
in  stating  these,  and  the  clearness  and  con- 
ciseness with  which  they  are  expressed.  Ac- 
cepting the  facts  as  found,  we  are  to  inquire 
only  into  these  considerations  which  influenc- 
ed the  court  to  deny  the  plaintiff  the  full 


measure  of  relief,  which  upon  the  facts  as 
we  have  stated  them  above  It  would  seem 
to  be  entitled  to.  These  considerations  an 
of  a  purely  equitable  nature.  They  are,  flist, 
laches  on  the  part  of  the  plaintiff  in  assert- 
ing its  right  to  the  exclusive  use  of  the  name 
"Portuondo"  In  Its  business ;  and,  second,  the 
loss  that  would  result  to  the  defendants  hi 
view  of  the  large  expenditure  made  relying 
upon  their  right  to  the  use  of  the  name. 

That  the  plaintiff  here  is  chargeable  with 
laches.  Is  an  Inference  derived  by  the  chan- 
cellor from  certain  facts  which  admit  of  no 
dispute.  Vicente  Portuondo,  in  the  conduct 
of  his  separate  business,  until  bankruptcr 
overtook  him  In  1894,  persistently  made  use 
of  the  name  "Portuondo,"  in  a  way  that  was 
clearly  an  Infringement  of  the  rights  of  Joan 
P.  Portuondo.  This  was  well  known  to  the 
latter,  who  made  no  attempt  by  legal  pro- 
ceeding to  restrain  such  continued  nse  by  Vi- 
cente. It  does  not  appear  that  the  defend- 
ant company  has  to  any  considerable  degree, 
if  at  all,  enlarged  upon  the  use  of  the  name : 
but  It  does  clearly  appear  that  it  has  con- 
tinned  to  do  all  that  Vicente  did  In  this  re- 
gard. Were  this  a  proceeding  by  Juan  F. 
Portuondo  to  restrain  Vicente  from  using  the 
name,  a  chancellor  might  be  Justified  in  call- 
ing upon  the  former  for  some  excnsing  ex- 
planation of  his  Inactivity  in  asserting  his 
exclusive  right  during  all  this  time.  We  do 
not  say  that  a  failure  In  this  r^ard  would 
necessarily  defeat  his  right  to  the  protec- 
tion asked,  but  it  would  certainly  be  a  cir- 
cumstance to  be  considered  in  adjusting  the 
equities  of  the  parties.  Suppose,  however,  it 
did  so  result,  the  refusal  of  the  court  to  in- 
terfere could  not  be  construed  Into  a  recogni- 
tion of  any  right,  on  the  part  of  Vicente,  to 
the  use  of  the  name.  Any  discussion  of  this 
case  must  start  with  the  accepted  fact  that 
the  original,  exclusive  right  was  In  Juan  F. 
Portuondo.  This  right  In  him  was  property 
as  much  entitled  to  protection  as  any  other 
species  of  property.  He,  and  be  alone,  could 
Invest  another  with  any  right  In  connection 
therewith.  He  might,  by  Indifference  and  hi- 
actlvlty,  forfeit  his  right  to  claim  the  pro- 
tection of  the  law  against  someone's  inva- 
sion, and  this  incidentally  would  result  in  an 
unearned  advantage  to  the  invader,  but  it 
would  Invest  the  latter  with  no  right  in  the 
property  Itself.  While  the  latter  wonld  be 
secured  against  legal  interference  with  his 
use  of  another's  property,  he  would  have  no 
right  In  the  proper^  Itself  which  he  couM 
sell  or  assign  to  another,  or  which  he  could 
assert  against  another  attempting  to  make 
common  use  of  It  with  himself.  His  exemp- 
tion from  legal  Iftterference  would  be  purely 
incidental  to  the  owner's  forfeiture  of  right, 
and  would  be  personal  to  himself.  The  mere 
fact  that  the  right  to  protection  against  all 
other  infringers  would  remain  with  the  orig- 
inal owner,  and  no  such  right  against  any  one 
In  the  world  could  be  claimed  by  the  in- 
fringer, shows  In  a  most  conclusive  way  that 
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no  right  of  property  could  have  been  acquir- 
ed by  the  latter.    So  that  even  though  Juan 
F.  Portuondo  must  have  failed  In  any  at- 
tempt to  restrain  Vicente  from  using  the 
name  in  connection  with  his  business,  that 
fact,  accepting  it  as  a  fact,  establishes  no 
right  in  Vicente  to  the  thing  itself.    When  he 
went  into  banlcruptcy,   and  later  when  he 
attempted  to  sell  to  the  defendant  company 
tbe  prirllege  of  using  the  name  in  its  busi- 
ness, the  sole  and  exclnslve  ownership  of  the 
property  was  in  those  who.  bad  acquired  it 
from  and  through  Juan  F.  Portuondo,  with- 
out other  qualification  tlian  that  the  right 
to    exclusive    enjoyment    of    the    thing,    as 
against  Vicente,  might  not  be  enforceable  at 
law,  because  of  laches  on  the  part  of  the 
former   owner.     The    defendants    are    here 
claiming,  not  an  immunity  from  interference, 
but  a  right  to  property  derived  through  pur- 
cbase  from  Vicente  Portuondo.    As  we  have 
tried  to  show,  the  latter  had  no  property 
right  in  the  tnisiness  name,  and  therefore 
could  convey  none.     By  what  principle  of 
law  or  equity  could  any  one  succeed  to  his 
Immunity  from  interference  by  the  lawful 
owner?    His  was  no  right,  and  therefore  was 
not  anything  that  could  be  transferred.    It 
results,  we  think  necessarily,  that  the  de- 
fendant company  is  in  no  better  position  to 
claim  advantage  from  plaintiff's  laches  with 
respect  to  Vicente  than  any  other  Infringer 
would  be.    It  will  not  be  contended  that  the 
Indulgence  shown  his  brother  in  this  regard 
Interfered  with  Juan  F.  Portuondo's  right  to 
protection  against  other  infringers ;  and  yet. 
If  one  could  have  succeeded  to  the  immunity 
allowed  Vicente,  because  of  as  assignment 
from  taim,  why  not  a  dozen,  er  for  that  mat- 
ter a  hundred  or  more,  to  the  utter  destruc- 
tion of  all  value  in  the  plaintiff's  rights? 
We  allow  the  tacking  of  an  adverse  posses- 
sion of  the  land,  by  an  occupant  without 
right,  to  the  subsequent  possession  of  a  pur- 
chaser, to  form  a  bar  by  the  statute  of  lim- 
itation;   and  this  may  have  suggested  the 
application  of  like  method  here  by  analogy, 
but  we  are  not  dealing  with  tbe  statute  of 
limitations,  but  with  an  exemption  from  le- 
gal disturbances  which,  no  matter  how  long 
enjoyed,  could  never  ripen  Into  a  legal  right 
or  title.    For  the  reasons  stated  we  are  of 
opinion  that,  however  guilty  of  laches  Juan 
F.  Portuondo  may  have  been  in  allowing  his 
brother  Vicente  to  continue  undisturbed  in 
tbe  use  of  the  business  name  "Portuondo," 
such  laches  can  avail  the  defendants  nothing, 
and  ought  not  to  be  considered  in  connection 
with  their  present  claim. 

The  other  question,  while  not  one  of  es- 
toppel, is  closely  akin  to  it,  since  it  Is  allowed 
a  determining  effect  in  measmring  the  relief 
the  plaintiff  is  entitled  to,  by  the  application 
of  like  principles.  The  defendant  corporation. 
In  Its  attempt  to  acquire  a  right  to  the  use  of 
tbe  name  "Portuondo,"  and  in  various  ways 
enlarging  its  manufacturing  facilities  and  ex- 
panding Its  trade,  has  expended  large  sums 


of  money.  These  expenditures  have  been 
made  in  the  honest  belief  that  their  right  to 
employ  the  name  "Portuondo"  was  absolute, 
and  by  its  use  of  the  name  the  business  of 
the  company  has  increased  to  a  profitable 
degree.  A  denial  of  this  right  at  this  time 
would  most  probably  result  in  loss  to  t^e 
company,  hardly,  however,  to  the  extent  ap- 
prehended by  the  learned  Judge,  of  driving 
it  out  of  business.  But  these  facts  alone  can 
create  no  equity  in  tbe  defendants.  They  can 
avail  to  this  end  only  as  it  is  shown  that  tbe 
plaintiff  was  guilty  of  such  negligence,  in 
failing  to  assert  its  adverse  title  to  the,  ex- 
clusive use  of  the  name,  as  to  lead  the  defend- 
ants into  a  mistaken  belief,  and  that  in  mak- 
ing their  expenditure  defendants  acted  upon 
such  mistaken  belief  to  their  prejudice.  Open, 
affirmative  encouragement  on  the  part  of  the 
plaintiff  is  not  pretended;  encouragement  by 
silence  Is  what  is  relied  upon.  But  what  was 
there  in  the  situation  that  imposed  on  the 
plaintiff  any  duty  to  speak  out?  It  was  an 
established  corporation,  doing  an  extensive 
business,  employing  the  name  of  Portuondo, 
not  only  in  its  corporate  title,  but  on  tbe 
several  brands  of  its  manufactured  product. 
All  this  must  liave  been  known  to  the  defend- 
ants, who  were  proposing  to  establish  a  like 
business  in  the  same  city,  through  a  corpora- 
tion to  be  chartered  in  a  foreign  State,  under 
a  corporate  title  which  would  give  marked 
prominence  to  the  name  "Portooodo."  Plain- 
ly here  was  duty  resting  on  the  defendants 
to  make  inquiry  as  to  their  rights  with  re- 
spect to  a  name  thus  publicly  and  widely  on- 
ployed  by  another.  We  find  no  corresponding 
duty  resting  on  plaintiff  to  give  warning  to 
the  defendant,  for  the  sufiSclent  reason,  if  for 
Ao  other,  that  It  does  not  appear,  certainly 
there  is  no  finding  to  that  effect,  that  plaintiff 
had  any  knowledge  of  the  contract  between 
defendants  and  Vicente  Portuondo  until  after 
it  had  been  formally  executed,  or  any  knowl- 
edge of  defendants'  purpose  to  purchase  the 
stock  of  Vicmte,  or  to  establish  a  rival  cor- 
poration, with  title  liable  to  be  confused  wltb 
Its  own.  Not  only  was  there  no  duty  on 
plalntur  to  speak  out  any  more  distinctly  than 
it  was  doing  through  the  fact  of  Its  incorpora- 
tion, but  no  opportunity  was  afforded  it  Be- 
sides, it  is  very  evident  that  this  silence  on 
the  part  of  the  plaintiff  was  not  at  all  con- 
sidered by  the  defendants,  and  in  no  wise  in- 
duced their  action.  Having  discussed  these 
equitable  conslderattons  which  influenced 
the  court  to  deny  the  plaintiff  the  full  measure 
of  relief  It  asked,  and  having  concluded  that 
too  much  weight  was  given  them,  we  might 
rest  the  case  liere;  bnt  it  presents  a  feature 
which  seems  to  have  been  overlooked,  and 
which,  because  to  our  mind  it  outweighs  every 
consideration  of  the  prejudice  that  would  rO' 
suit  to  defendant  from  a  restraining  decree, 
calls  for  some  reference.  Briefly,  it  is  this: 
The  use  by  tbe  defendant  company  of  the 
name    "Portuondo"    is    consistent    with   no 
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honest  purpose  that  we  can  discover.  De- 
fendants rest  their  right  to  the  use  of  It  on 
their  eontiact  with  Vicente,  now  deceased. 
That  contract  did  not  Introduce  him  as  a 
party  In  the  proposed  business  enterprise,  nor 
did  It  pretend  to  do  more  than  give  to  the 
defendants  the  right  to  use  the  name  "Portu- 
odQo"  in  the  corporate  title.  It  gave  to  the 
defendants  no  trade  secret,  nothing  that  would 
require  or  enable  them  to  manufacture  for 
the  market  a  product  correspondhig  in  pecu- 
liar quality  to  the  cigar  ;nade  by  Vicente 
Portuondo,  and  which  bad  given  that  cigar  Its 
special  value,  and  made  for  It  a  distinct 
m'ark,et  To  what  end  did  the  defendants 
desire  the  name?  What  that  peculiar  quality 
in  the  Vicente  Portuondo  cigar  was  we  of 
course  do  not  Icnow,  but  that  It  characterized 
and  distinguished  this  cigar  from '  others  Is 
manifest  from  the  extent  of  the  public  demand 
for  It  The  name  stood  as  a  pledge  for  this 
j^articular  quality  so  long  as  Vicente  was  en- 
gaged in  the  manufacture,  and  equally  a 
pledge  that  th6  cigars  bearing  his  n&me  were 
of  his  own  manufacture.  Neither  In  the  con- 
tract, nor  In  any  part  of  all  this  voluminous 
testimony,  Is  there  even  a  suggestion, that  de- 
fendants could  produce  cigars  with  this  dis- 
tinguishing quality.  And  yet  they  are  to-day 
engaged  In  marltetlng  a  product  of  their  own 
vfhlch  th6  pubHc  is  glVen  to  understand  are 
Portuondo  cigars.'  If  the  cigars  mantifactured 
bjr  them,  have  any  claim  to  be  called  ^orttion- 
dtf 'cigars,  oth^r  than'becauite  they  are  made 
by'  a  .'corporation  under  a-  corporate  name 
which  includes  the  word' "Portuondo,"  we  have 
failed  to  discover  It  The  facts  are' pregnant 
with  Busplcioh  that  the  purpose  tn  acquiring 


the  name,  was  to  mislead  and  deceive  the 
public  Into  the  belief  tbkt  the  cigars  made  by 
the  company  were  made,  if  not  under  the  su- 
pervision of  Vicente  Portuondo,  at  least  after 
a  formula  adopted  and  used  by  him,  and  to 
which  the  company  had  succeeded.  In  this 
connection  It  is  to  be  borne  in  mind  that  the 
doctrine  of  estoppel  Is  only  applied  to  i»n>- 
mote  Justice  and  fair  dealing,  never  to  aid  a 
fraudulent  purpose. .  Before  defendants  would 
be  entitled-  to  any  benefit  whatever  of  this 
doctrine  to  save  them  from  loss,  they  would 
at  least  have  to  ticqult  themselves  of  the  sus- 
picion of  fraudulent  purpose,  which  their 
transactions  naturally  excite.  Apart  from  the 
circumstance  here  considered,  our'  conclusions 
as  to  the  equities  of  the  case  would  be  the 
same.  'We  have  referred  to  It  only  as  a  matter 
calling  for  at  least  equal  consideration  with 
those  relied  upon  by  the  court  In  our  judg- 
ment It  makes  largely  against  the  defendants 
In  any  attempt  to.  balance  the  equltlea  be- 
tween the  parties. 

'  For  the. reasons  stated  In  the  oplnioo,  the 
appeal  of  tbe  defendants  to  No..  397,  January 
Term,'  1007,  Is  dismissed,  at  the  cost  of  ap- 
pellants. The  appeal  of  plalhtia,.  No.  306, 
January  Term,  1807,  la  sustained,  a.nd  It  Is 
ordered  that  the  record .  be  remitted  to  the 
court  below,  with  the. instructions  that  it  be 
amende.d  ^d  enlarged,  so  as  to  restrain  the 
defendant  from  making  any  use  whatever  of 
the  i^me.  "Portuondo"  In  connection  with  the 
manufacture  .and  sale  of  cigars;  the  coat  on 
both  appeals  to  be  paid  by  the  defendants. 


BLKIN,  J., 
Term,  19Q7.  ■ 
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SCRTMSBR  et  all  t.  SEABRIGHT  ELEC- 
TRIC LIGHT  CO. 

(Court  of  Chancery  of  N^w  Jersey.     Oct  6, 
1908.) 

1.  Deeds   (§  172*)  —  Restbictinq  Buelding 

CpVEWANTS— FACTOBIES— ElECTRICITT. 

An  electric  light  station,  witlj  the  heces- 
'sary    incidents   attending    ita    operation,  -  is   a ' 
4actoi;,  witbin  a  ,reatr]ctiTe  baildiqg'coy^aant. 
[Bid.  Note. — For  other  eases,  see  Deeds,  .C^nt- 
pig.  S  547;   Dec.  Dig.  {  172.»] : 

2.  Deeds    8    172*)  —  Rjestwcxivb   Butldisq 
Covenants— Scope. 

Tinder  a  restrictive  covenant,  pursuant  to 
a  genetti}  building  scheme  in  a  leaidential  dis- 
trict, excluding  factories,  no  distinction  caa. tie 
.drawq  between  m^nufacfjir^g.  businesses  }n  ex- 
istence when  the  scheme  was  atjltipted  and  those 
'thereafter  wnHBgliita'exirtente.  ■•■'•'  '•  '  , 
[£3d.  Note.— For  other  baHM  Me  De«ds,  Dec. 
Dig.  {  l?2i*Jr    ..a    .-.•       ,'......■ 

■i8.    DBEDS'  '  (1  ■  lOT*)  ~  RXSTBICnVS^  BUltDIHt}  . 

.  CoyBNAWTSr-FAcrpKiES— BuupBN  »F  Psoor. , 
If  any  special  apd  restricted  usft  of  ^  elec-, 

trie  light  plf  ht  Tvotfld  ater .  its  ■character  as  'a 
■factory,  Wltbln'a  rfcStrictfve- bailaing  covenant,: 
the  burden  was.  on  theJigbt  cnnpan;  ta.prove  it. 

-  [Ed.  Notev-*-Fto  Other  ca«to,':ae«  I>eadA  Dee. 
Dig.  §  1S7.*]      .,,...,.  .      . 

4.  Bi8T0PP.KI.  (Julio*)— PljEADIHa—NECMBITI. 

,         Dafeodant  jpaust  plead  ap  estoppel.  ,  . 

[Ei. .' Ngte.—jB'or  other  '  c^ses, .  see'  ilstoppel, 
Ceijt.  Dig.  r  ■300 ;  •  Dec7  Dig7«  110>]       .  ^        , 

B{U'  by  JamM  A.  Scary <nB«r  and  p^hers 
asaiast  U»  Seabcigbt  SUeetric.  Ligbt  Oom- 
.pany.    Decaree  for  pialiiUffq.;  • . 

•  John"W.  Sloctifti  aT>a  JPnante  ^:-  MeD«niK>tt, 
tor  cpmpialnantil.-  'Edmubd'  WUsoa;  tot  de- 

-Jenaant-  "'  '    '■'  '  '"  •'  "-■    i 

•. ■    ...      •    >  •         /.■)..- 
.  STEVENSON, ''V.  a.i  a%i«' «ans«>  wblqb' 

flong  ago;..!   understand,,  ceaasd  to  .ocmtaln 

'*iiytbiBs  of'practicail"ii]igoFtaticfr  ta<tbe  par-< 
ties,  In-  y  lew  of  .^thoi  retaoval  ot  tii«  eiecttlc 
light  plant' ot  the  'defendants' comi^atiy  from; 

"tlie  .Monmouth -dScaeh  'pcope(ty,-mk7  be  .very 

-  teriefly  dlEi>6sM  of.  - •■"'   —      -    .• .   ' 

1.  The  .complalTiants,   when,  the  bill   was 

-  filed,  WBre-'dntitled  tn-  ab  In^^tmctlon  lieatraln- 
Ing  the  d^endaut  cotopany  'froni  contlnnlng 

-tbe  cominon-lBvr  ^nitlsdnce,  the 'existence -i  of 

whlcb,  tn 'my  jndgnnsit,  was  folly  proved. 

'Before  the  defendants  flleQ  tbeir  answet  the 

'snilsande    was'  probably    iibated,    and  'long 

'ago    entirely'' ceased,    vAen   tbe  defieiidant; 

■  ceased  to  operate  ady<pla»t  wttmnth^  limits 

of  tbe  Mowtoowth  Beach  trdci     Thb  fortni 

of  tbe  iajxAcUoti,  so  Tar  as  it  resttatoa.  a  eom- 

mon-lafr  laulstiitce,''  will    probably   not '  gite 

lise  t»  dlApute' Between- cdunsel.  • 

2.  The  only  rtatler  rfetbalnlng  for  deter- 
mination Is  ^hetner,  at  tbe  tlm^  of  the  filing| 
of  tbe  bill,  tbe  complaAants  trere  entitled; 
to  an  bi]illU:tion  restralntbg  the  defendatati 
from  operatltag  their  powej*  plant  for  electric 
lighting  on  'th9l^  lots  situate  witbln  the  llm-i 
its  of  tbe  Monmoiltli  Beach  tract  Tbe  test 
question  fe  a  very  narrow 'one;  ylz.:  Is  or  Is 
not  an  electric  light  staHon,  witfi  the  usnal 


equipment  ojf  boilers,  enj^ea,  and  dynamos, 
a  manufactory,  within  the  meaning  of  the 
eovunaut  and  "scheme"  which  the  complain- 
ants advance  as  the  basis  of  this  branch  of 
their  dalm  for  relief?     The  covenant  and 
'scheme  are  all  exhibited  in  the  report  of  tbe 
case  of  De  Qra^  y.  Monmouth  Beach  Club 
House,  50  N.  J.  Eq.  329,  24  Atl.  388.    In  my 
Judgment  it  Is  us^ess  to  go  into  speculative 
questions  as  to  tbe  nature  of  electricity  or 
ttoe  nature  of  tbe  product*  if  there  be  a  prod- 
uct, of  the  electric  plant  which  tbe  defendant 
operated  at  the  time  of  the  filing  of  the  bill. 
At  different  periods  In  the  history  of  elec- 
trical discovery  .very  different  views  have 
•been   entertained   on   this   subject     At  one 
time  this  pi ttnt  might  -have  been  regarded  as 
a  maiiufaetory  of  a  "fluid."  '  'More  recently  It 
might  be  deemed  to  be  turning  out  electrons 
0^  kms,    4JU  Egpequlatlon  Is  stopped,  I  thlnlc, 
by  tbe  recent  decision  of  the  Oourt  of  Errors 
and  Appeals  In  the  'Case  of  Bates  IVIacUlne 
Co.  y.  Trenton  &  N.  B.  R.  R.  Co.,  70  N.  J. 
■LaW^,'e84i  68  Afl:  936,  108  Am.  St  Hep;  811, 
hbd  the  casVs  "cited  In  the  opinion  of  tbe 
'^(wtff  deflvesped  '  by   Mr.    Justice   Gart'lson. 
This  recefit  'decision  seems  to  tde  to  ans^fer 
■the  qfc^tlon  In  regard  to  the  cbaratter  Of  the 
defendant's  plant,  which  hfls  been  ■  argued  In 
tiftiflicase,  in  favor  of  tbe  complainanta    This 
electric  light. statloui  with: tue  necessary; i«- 
cidents  attending  its  operation,  is  in  my  Judg- 
•meiit  iiB  olearly  a  akanufactory,  wttbln  tbe 
xneanlBg  of  this  protective  covenant,  «•  it  Is 
a .  AaiinfaatDry  .witbln  the  meaning'  of  the 
-mecbanio^i  lleiti  -law.     If-  «  dlstlnctirai  -tan 
be  made- in  favpi  of  the  defendant  in  this 
ease,  I  tiiink  tliat  it  cftiould  be  left  to  the 
•  higher  cpuct  to  draw  such  distinction. : 
:   It  may'  be  conceded  that  when  this  eeve- 
nant  was  ^med  and  the  Monmouth  -  Beach 
:''stijeme"  was  pioomulgated,  about  86  years 
•4tgo,  the  "mannfaature"'of  elsctricity^in.elec- 
Ktille  light  statloDB  was  valoiown.    In  -  view 
of  tile  annoyance  and  dlScomftNts  ^htcta  It 
wafi'tua  Intention  of  tbe  scheme  to  exdnde 
'froni  this  large  Tesldentlal  district  no  dis- 
'  tinctton  can  be  'drawn  between  mamifactur- 
in^  lousinesses  which  ^ere  In  existence  when 
■9ie  scbei&'e'was 'promulgated,  and  manufac- 
'' tuning'  btmlnesses    which    might    thereafter 
come  Inti> '  existence.    It  should  be  noted,  I 
'  ththk,  that  no  ieffort  was  made  by  tbe  de- 
fendant to  show  that  the  «eetrle  lighting 
which  the'  defendant  proposed  to  effect  by 
means  of  the  operatiohs  carried  on  at  Its  sta- 
tion lay  wholly  within  tbe  limits  of  the  Mon- 
mbutb' Beach  tract.    The  evidence,  I  think, 
indicated  otherwise.    However  that  may  be, 
when  tbe  general  character  of  the  defend- 
fint'B  plant  of  bollcffs,  engines,  and  dynamos 
was  ptt>v6d.  If  any  special  and  restricted  use 
of  the  t)tant  would  alter  its  character  within 
the  purview  of  the  covenant,  it  was  incum- 
bent upon  tbe  defendant  to  make  proof  of 
that  fact 
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8.  Counsel  for  defendant  at  the  argument 
endeavored  to  set  up  as  a  defense  an  alleged 
estoppel  on  the  part  of  the  complainants.  It 
is  sufficient  to  dispose  of  any  such  defense 
to  point  ont  that  It  Is  not  set  up,  or  even  sug- 
gested, In  the  answer. 

The  complainants  are  entitled  to  costs. 


(T<  N.  J.  U  402) 

ROYAI/  MFG.  CO.  ▼.  BOARD  OF  EQUAIa 

IZATION  OF  TAXES  OF  NEW 

JERSEY  et  al. 

(Supreme  Court  of  New  Jersey.    Oct  30,  1908.) 

Taxation  d  496*)— Bxoebsitx  Vai^uatioh— 

BVIDKRCB. 

On  certiorari  to  a  Talaatlon  for.  taxation 
of  a  mannfactnrlng  property  as  excessive,  evi- 
dence examined,  and  held  to  Justify  tlie  valua- 
tion  complained  of. 

[Ed.  Note.— For  other  cases,  see  nutation. 
Cent  Dig.  i  906 ;   Dec.  Dig.  |496.*1 

(Syllabus  by  th*  Court) 

Owtiorarl  by  the  Royal  llanafftctorlng 
Company  against  the  board  of  equalization 
of  taxes  of  New  Jersey  and  others  to  review 
an  assessment    Judgment  affirmed. 

Argued  February  term,  190S,  before  REED, 
PARKER,  and  VOORHEES,  JJ. 

.Tennant  ft  Hai^t,  for  prosecntor.  l^an- 
da  V.  Dobbins,  for  defendants. 

PARKER,  J.  Tlw  proceedings  in  this  ease 
are  tor  the  purpose  of  obtaining  a  review  by 
tills  court  of  an  alleged  exceaslTe  valuation 
for  taxes  in  the  year  1906  of  a  manufacturing 
property  belonging  to  the  prosecutor  in  the 
elty  of  Rahway.  After  the  original  valua- 
tion by  the  local  assessor  the  property  was 
revalued  by  the  county  board  of  taxation, 
and  from  tlie  new  valuation  liy  tliat  iMard 
an  appeal  was  taken  to  the  state  board  of 
equalization  at  taxes,  which  affirmed  the 
yalnation.  The  prosecutors  then  sued  out  a 
writ  of  certiorari,  addressed  to  the  mayor 
and  common  council  of  the  city  of  Rahway ; 
but,  as  it  appeared  in  the  record  submitted 
to  this  court  at  that  time  that  there  lud 
been  a  determination  by  the  state  Iward  of 
equalization  of  taxes  on  tlie  very  question, 
and  the  proceedings  and  finding  of  that 
board  were  not  brought  up  by  the  writ,  the 
whole  matter  was  sent  back  for  the  purpose 
of  adding  those  proceedings  and  tliat  finding 
to  the  record.  Royal  Manufacturing  Com- 
pany ▼.  Rahway  (N.  J.  Sup.)  67  Atl.  940.  A 
second  writ  of  certiorari  was  thereupon  sued 
out,  and  the  state  board  was  directed  by  rule 
of  court  to  certify  with  the  return  the  facta 
found  by  that  board  on  the  appeal  taken, 
and  tlie  grounds  for  its  determination.  Ac- 
cordingly the  board  returned  the  record  of 
the  appeal,  and  certified  that  it  had  found  as 
a  fact  that  the  valuation  complained  of  "was 
not  in  its  Judgment  in  excess  of  what  the 
property  would  have  sold  for  at  a  fair  and 


bona  fide  sale  by  private  contract  on  May  20, 
1906"  (the  date  for  assessing),  and  according- 
ly had  dismissed  the  appeal  and  had  affirmed 
the  assessment,  but  that  no  record  of  the 
evidence  was  kept  Upon  this  return  this 
court  consolidated  the  two  writs  and  gave 
the  parties  leave  to  take  depositions  to  show 
what  fij^cta  were  proved  before  the  state 
(ward,  as  a  preliminary  to  examining  tbe  evi- 
dence taken  under  the  first  of  the  two  writs. 
A  number  of  depositions  were  taken  under 
this  rule  to  show  what  witnesses  liad  testi- 
fied before  the  state  board  and  what  their 
testimony  had  t>een.  Objection  was  made  to 
this  manner  of  proof;  but,  as  all  the  tacts 
claimed  to  have  been  presented  to  the  state 
board  are  before  us  in  other  aspects,  tlw 
point  is  not  important 

There  was,  of  course,  no  hearing  befwe 
tlie  local  assessor,  and  there  was  no  hearing 
before  the  county  board.  The  original  as- 
sessment made  by  the  city  officials  was  $3,000 
for  the  land  and  $12,000  for  the  buildings, 
including  a  house.  The  county  board,  in  the 
performance  of  the  duty  laid  upon  it  by  law 
of  revising  valuations  throughout  the  coun- 
ty, employed  a  professional  builder  to  exam- 
ine this  and  other  factory  plants,  and  <m  liis 
report  raised  the  valuation  of  the  buildings 
to  $46,800,  leaving  tlie  valuation  of  the  land 
unchanged ;  and  it  was  from  this  valuation 
that  tlM  appeal  was  taken  to  the  state  beard, 
which,  after  hearing  the  testimony  above  r*. 
ferred  to^  gave  Judgment  as  already  stated. 
The  prosecutor  now  makes  two  claims: 
First,  that  tbe  assessment  is  in  excess  of  ss- 
sessments  levied  against  other  properties  in 
Rahway,  the  true  values  of  which,  reqiective- 
ly,  are  greater  than  the  true  value  of  the 
property  of  the  prosecutor;  secondly,  be- 
cause the  assessment  In  question  is  la  ex- 
cess of  the  true  value  of  the  property. 

A  number  of  reasons  are  advanced,  bat 
they  all  are  fairly  comprised  Witliin  these 
two,  excepting  one  point  with  regard  to  the 
alleged  rejection  of  evidence  by  the  state 
board,  which  will  now  be  diqioeed  of  with 
the  first  reason.  Bo  far  as  this  daim  Is  con- 
cerned, vis.,  that  there  are  other  properties 
in  Rahway  worth  more  than  this  one  and 
valued  at  leas,  this  would  be  a  good  gionnd 
for  pressing  for  an  increase  of  valoatlon  for 
the  other  properties,  but  not  for  redadng  the 
valuation  of  the  property  In  question.  Any 
taxpayer,  who  considers  that  ot^r  property 
in  the  same  tax  district  is  undervalued,  la 
entitled  to  go  to  the  county  board  and  apply 
to  Iiave  the  valuation  of  such  other  property 
raised.  P.  L.  1906,  p.  212,  S  8 ;  Laflin  &  Rand 
Powder  Company  t.  Township  of  Wayne  (N. 
J.  Sup.)  68  AtL  900.  Since  the  passage  ot  the 
act  creating  a  oountgr  board  of  taxation  (P.  U 
1906,  p.  210),  there  has  been  no  legal  warrant. 
If  there  ever  was  any,  for  scaling  down  valu- 
ations of  taxable  pn^ierty  in  this  state  tg 
adopting  a  uniform  percentage  of  actual  val- 
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Dft  although  such  was  the  general  practice 
for  years.  By  that  act  the  connty  boards  are 
required  to  secure  taxation  of  all  property 
at  Its  true  value ;  so  that  the  .fact  that  the 
property  of  A.  is  assessed  at  Its  true  value, 
and  the  property  of  other  taxi>ayers  within 
the  same  district  la  assessed  belovr  its  true 
value,  afTords  A.  no  ground  for  demanding 
a  reduction  of  bis  Taluation,  though  it  does 
entitle  blm  to  apply  for  an  Increase  In  the 
valuation  of  the  others.  It  therefore  follows, 
not  only  that  the  flrat  reason  was  without 
any  legal  merit,  but  that  the  offer  to  prove 
before  the  state  board  on  the  appeal  from 
the  valuation  of  the  prosecutor's  property 
that  other  property  was  valued  proportion- 
ately lower  was  properly  rejected  by  that 
board. 

We  come  now  to  the  second  ground  of  com- 
plaint, which  Is  that  the  property  was  as- 
sessed above  its  true  value.  It  appears  from 
the  testimony  that  Mr.  Samuel  Joseph,  the 
president  and  principal  organizer  of  the  Roy- 
al Manufacturing  Ck)mpany,  and  at  the  time 
of  the  hearing  the  holder  of  nearly  all  its 
stock,  had  acquired  a  considerable  tract  of 
land  In  the  northern  part  of  Rahw&y,  on 
which  stood  a  good-sized  dwelling  house,  and 
bad  built  on  this  land  six  or  seven  factory 
buildings,  specially  adapted  for  the  purposes 
of  the  business  for  which  the  corporation 
was  organized,  and  which,  although  only 
one  story  In  height,  covered  a  good  deal  of 
ground.  He  also  made  certain  improvements 
to  the  house  at  considerable  expense.  The 
cost  of  the  house  and  land  was  $13,500.  The 
cost  of  the  repairs  to  the  house  seems  to 
have  been  about  $4,000.  The  buildings  were 
erected  under  contract  by  a  building  concern 
from  Connecticut,  and,  while  it  appeared  that 
the  work  was  defectively  done  In  respect  to 
the  reinforced  concrete  called  for  by  the  con- 
tract, the  buildings  had  been  accepted  under 
an  adjustment  between  the  contractor  and 
Mr.  Joseph,  and  on  May  20,  1906,  were  entire- 
ly completed,  with  the  exception  of  some 
$200  or  $300  worth  of  work  still  to  be  done. 
Mr.  Joseph  admitted  that  the  cost  of  the 
building  had  been  $50,000  or  more,  and  the 
representative  of  the  Connecticut  builders 
testified  that  the  cost  was  between  $50,000 
and  $60,000.  There  was  no  substantial  dis- 
pute as  to  any  of  these  facts;  the  contro- 
versy In  the  case  being  due  to  the  claim  of 
prosecutor,  which  was  supported  by  consid- 
erable expert  evidence,  that  a  factory  property 
Is  worth  for  purposes  of  sale  ordinarily  about 
SO  per  cept.  of  its  cost,  and  that  these  par- 
ticular buildings  were  of  an  unusual  type, 
constructed  especially  for  the  purposes  of  the 
prosecutor,  and  unsulted  to  ordinary  manu- 
facturing purposes,  and  therefore  in  case  of 
sale  would  command  a  still  less  percentage, 
which  was  placed  by  one  of  the  witnesses  as 
low  as  about  40  per  cent  ' 

In  view  of  the  construction  of  the  build- 
ings for  the  business  of  prosecutor,  counsel 
claim  that  the  decision  of  this  court  In  Turn- 


ley  V.  Elizabeth,  68  Atl.  1094:,  is  In  point,  and 
that  In  view  of  that  decision  the  state  board 
erred  in  giving  undue  weight  to  cost  as  a 
criterion  of  value,  and  should  have  regarded 
only  the  testimony  as  to  sale  value;  this 
being  the  test  fixed  by  the  statute.  We  have 
given  due  consideration  to  this  claim,  and, 
conceding  its  substantial  correctness,  are  of 
opinion  that  the  affirmance  by  the  state 
board  of  the  increased  valuation  is  Justifia- 
ble. In  Turnley  v.  Elizabeth  the  subject  of  as- 
sessment was  a  private  residence,  with  expen- 
sive features  to  suit  the  whim  of  a  wealthy 
owner,  and  which  features  added  little 
or  nothing  to  its  market  value,  some,  in  fact, 
impairing  It;  but,  as  the  court  said  in  that 
case,  "the  criterion  established  by  the  stat- 
ute is  a  hypothetical  sale."  Now  at  the 
date  of  assessment  the  buildings,  though  sub- 
stantially completed,  had  not  yet  been  occu- 
pied. The  business  of  the  prosecutor  was  a 
new  enterprise.  In  which  they  were  Just  em- 
barking, and  no  question  of  disposing  of  the 
property  as  a  secondhand  factory  plant  had 
arisen  or  seemed  likely  to  arise.  While  it 
may  be  true  that  a  disused  factory  property 
is  liable  to  depreciate  In  value  from  year  to 
year,  and  may  be  imsalable  as  compared 
with  other  classes  of  property,  or  with  a 
factory  property  used  by  a  going  concern, 
neither  the  county  board  nor  the  state  board 
was  called  on  to  treat  a  factory  plant  Just 
completed  on  any  such  basis.  Hence  most 
of  the  expert  testimony  as  to  the  sale  value 
of  secondhand  factory  properties  was  Irrele- 
vant and  useless. 

Moreover,  an  examination  of  the  expert 
testimony  shows  that  the  witnesses  for  the 
most  part  viewed  the  property  from  the 
standpoint  of  its  availability  for  being  cut 
up  into  subdivisions,  to  be  rented  out  as 
such,  with  power  supplied  by  the  landlord. 
They  claimed  that  a  disused  factory,  to  se- 
cure a  market,  should  consist  of  one  com- 
pact building  of  several  stories  and  cellar, 
with  complete  steam  heating  and  power 
plant,  and  be  located  In  a  city  or  town,  quite 
disregarding  the  contingency  of  a  purchaser 
looking  for  a  one-story  plant  with-  detached 
buildings,  such  as  is  often  seen  in  operation 
as  a  tannery,  foundry,  or  dyehouse,  for  ex- 
ample^ which  he  might  readily  make  over  to 
suit  his  own  purposes.  On  the  other  hand, 
we  have  the  testimony  of  Mr.  Joseph  him- 
self as  to  an  actual  sale  of  this  very  prop- 
erty by  him  to  the  corporation  for  $100,000 
in  stock.  He  says  this  was  in  September, 
when  the  buildings  were  finished,  and  that 
they  were  not  so  finished  in  May;  but  a 
careful  examination  of  the  testimony  shows, 
as°  already  stated,  that  the  buildings  were 
substantially  completed  in  May,  except  the 
defective  concrete,  which  was  accepted.  No 
fraud  of  the  directors  In  overvaluing  the 
property  is  shown  or  alleged,  so  that  this 
figure  may  fairly  be  considered  as  the  Judg- 
ment of  a  willing  buyer  and  a  willing  seller 
as  to  value. 
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In  view  at  this  fact,  and  of  tiie  other  ieM- 
mony,  we  cannot  saj  tbat  tbere  was  any  er- 
ror of  the  state  board  in  affirming  the  reas- 
sessment, and  Its  Judgment  will  accordingly 
be  affirmed  here. 
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1908.) 

1.  Reoeitebb  (i  128*)— Oekebai.  Appbabaitcx. 

There  is  a  general  appearance  by  a  mort- 
gagee  of  insolvent,  giving  the  court  jurisdiction 
of  it,  at  least  for  the  purpose  of  an  application 
by  the  receiver  for  leave  to'  borrow  money  and 
issue  receivers'  certificates  of  indebtedness,  to  b« 
a  lien  prior  to  the  mortgage,  the  mortgagee  hav- 
ing, for  purposes  unconnected  with  such  ap- 
plication, filed  its  petition  in  the  suit  in  which 
the  receiver  was  appointed,  and  having  in  open 
court  consented  to  a  portion  of  the  prayer  of 
the  receiver's  petition  on  such  application. 

[Ed.   Note.— For   other   cases',   see   Receivers, 
Cent.  Dig.  |i  219,  222;   Dec.  Dig.  {  128.»] 

2.  Receivebs    (J    128*)— Receivers*'  Ch!Btot- 

OATES— PbESEBVATION   Of  PaOPEBTT. 

Unlike  the  case  of  a  public  service  corpo- 
ratiou,  the  receiver  of  a  strictly  private  cor- 
poration may  be  authorized  to  borrow  money  on 
receiveis'  certificates,  which  shall  be  a  lien  pri- 
or to  that  of  a  anbsisling  incumbrance  only  for 
one  purposer-tbe  preservation  of  the  property 
and  the  expenses  of  realizing  on  it  by  a  sale, 
except,  possibly,  the  continuance  of  insolvent's 
business,  as  an  al>soIute  essential  to  such  pres- 
ervation. 

(Bd.   Note.— For  other  cases,  see  Keoeiveis^ 
Cent  Dig.  1219.:  Dec  Dig.  S  XMi.*l 

3.  Receivebs  (|  118») —Receivebs'  CKBTiri- 
CA.TES— Patiient  or  Ihsubance  and  Mobt- 
oage. 

To  provide  a  fund  for  paying  insurance  on 
the  property  of  insolvent,  and  interest  and  an 
installment  of  $13,000  on  a  mortgage  of  SISS,- 
000  on  a  piece  of  property  valued  at  $500,000, 
such  mortgage  being  subject  to  foreclosure  in 
default  of  the  payment,  the  receiver  will  be  au- 
tboriesd  tO'  borrow  money ,  on  receivers'  certifi- 
cates, to  be  a  lien  prior  to  that  of  a  second  mort- 
gage on  that  and  all  other  property  of  insol- 
vent ;  it  being  shown  that  no  other  coarse  can 
be  snccessfully  adopted  to  preserve  the  property. 
[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  8  206;   Dec.  Dig.  S  118.  •] 

4.  Receivebs   (|    117*) — Receivebs'    Cebtifi- 

CATE8— LlEH   ON  FOBEION   PBOPEBTT— JUBIS- 
DICTIOK. 

Part  of  the  property  of  insolvent  being 
lands  out  of  the  state,  the  court  has  no  Jurisdic- 
tion to  authorize  the  issue  of  receivers  certifi- 
eates  which  shall  be  liens  thereon,  but  applica- 
tion therefor  must  be  made  in  each  of  the  juris- 
dictions in  which  the  property  lies. 

[Ed.   Note. — For  other   cases,   see  Receivers, 
Cent.  Dig.  I  204;  Dec  Dig.  {  117.*] 
6.  Reoeivem   (I   112*)— Recbivsbs'   Cebtifi* 

GATES — AUTHOBITY   TO    IfiSUE. 

The  powers  of  a  receiver  are  limited  by  the 
terms  of  the  order  of  his  appointment  and  the 
statute  authorizing  it;  so  that,  in  the  absence 
of  authority  therein  for  his  borrowing  money  on 
receivers'  certificates,  which  shall  create  a  spe- 
cific lien  on  the  property  in  his  custody,  ho 
must  be  specially  authorized  by  the  court  hav- 
ing jurisdiction  over  him  and  the  property. 

[Ed.   Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  i  112.»] 


6.  SeCEIVEBS  (I  121*)— AFPLIOATrOH  TO  Ibsuz 
QtBTinOATGS—HEABIRO— Nonce. 

The  hearing  of  am  api^lication  by  a  receiver 
to  borrow  money  on  receivers'  certificates,  th^ 
lien  of  which  shall  be  superior  to  existing  liens 
on  insolvent's  property,  most  be  on  notice  to  the 
security  holders  whose  rights  are  sought  to  be 
affected. 

[Ed.  Note.— For  '  other  cases,  see  Eteoeivets, 
Cent.  Dig.  J  209;   Dec  Dig.  S  i21.*] 

Suit  by,  the  lockport  Felt  Company  against 
the  United  Box  Board  &  Paper  Company. 
The  receivers  appointed  for  defendant  apply 
for  leave  to  borrow  money.    Petition  granted. 

Sherrerd  Depne,  for  lecelrecs.  William 
H.  Carey  and  Mr.  Boston,  for  Tmst  Company 
of  America. 

HOWELIi,  y.  O.  In  July,  1908,  this  ooort 
appointed  receivers  of  the  property  and  as- 
sets of  the  United  Box  Board  &  Paper  Com- 
pany, a  New  Jersey  cori)Oratlon,  which  la 
now  in  process  of  being  wound  op  under  tlie 
statute.  The  company  was  engaged  in  the 
business  of  manufacturing  box  board  at  18 
mills  scattered  about  the  United  States  and 
situated  within  several  Jurisdictions.  Among 
the'  others.  It  owned  a  mill  in  Indiana  called 
the  "'Wabash  Mill,"  which  was  valued  In  a 
recent  report  made  to  the  court  at  $500,000, 
but  which  has  been  spoken  of  in  other  proceed- 
ings before  the  court  as  having  a  value  much 
larger.  At  the  time  It  was  conveyed  to  the  box 
t>oard  company.  It  was  subject  to  a  mortgage 
made  to  a  trustee  to  secure  an  issue  of  bonds 
aggregating  $200,000.  There  Is  an  agreement 
in  the  mortgage  that,  t>eginnlng  with  the  pres- 
ent year,  the  company  would  redeem  a  certain 
number  of  the  boods  secured  by  this  mort- 
gage at  stated  periods.  On  September  1, 
1908,  the  company  was  under  obligation  bf 
the  terms  of  the  mortgage  to  purchase  and 
retire  $13,000  Of  these  bonds.  It  having  pre- 
viously and  before  the  receivership  redeem- 
ed 12  of  the  bonds  aggregating  $12,000,  so 
that  now  the  mortgage  stands  as  security  for 
$188,000.  The  interest  on  these  bonds  ma- 
tured also  on  the  Ist  day  of  September.  The 
company  Is  given  three  months  after  the  1st 
of  September  in  which  to  pay  this  Interest 
and  redeem  the  13  bonds.  If  a  default  oc- 
curs at  the  expiration  of  the  three  months, 
the  whole  mortgage  money  becomes  at  once 
due  and  payable.  The  Insurance  policies  on 
all  the  company's  property  have  recently  ex- 
pired, and  there  is  required  upwards  of  $24,- 
000  to  pay  the  premiums  in  order  to  effect 
a  renewal  of  the  policies  for  another  term. 
The  receivers  are  without  funds  for  these 
purposes,  and  th^  now  apply  to  the  court 
for  le^ve  to  t>orrow  a  sum  aggregating  up- 
wards of  $42,000  for  the  purpose  (1)  of  pay- 
ing the  overdue  Insurance  premiums  on  the 
policies  of  insurance;  (2)  of  paying  the  ar- 
rears of  Interest  on  the  underlying  mortgage 
on  the  Wabash  Mill;  (3)  of  raising  the  sum 
of  $13,000  to  redeem  bonds  of  the  Wabash 
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Company  as  Is  required  by  the  terms  of  the 
mortgage.  The  whole  property  of  the  com- 
pany Is  covered  by  a  mortgage  to  the  Trust 
Company  of  America,  a  New  York  corpora- 
tion, to  secnre  an  Issue  of  bonds  made  by  the 
company  aggregating  abont  91,250,000.  Tills 
is  a  second  mortgage  on  the  Wabash  mill. 
The  application  Includes  a  ptayer  for  leave 
to  Issue  receivers'  certificates  of  Indebtedness 
to  the  amount  necess&ry  to  be  raised,  and 
the  making  6f  such  certificates  representing 
soch  Indebtedness  a  Tien  on  the  property  of 
the  company  prior  to  the  mortgage  held  by 
the  Trust  Company  of  Amerlch,  but,  so  fat 
as  the  Wabash  property  is  concerned,  snbs^ 
quent  to  the  miderlylng  mortgage  thereon. 
The  Trust  Company  of  America  appeared 
by  counsel,  and  In  open  court  assented  to  the 
prayer  of  the  petition  t<^  raise  money  with 
which  to  pay  the  Insurance  premiums,  and  to 
that  extent  to  displace  the  trust  company's 
mortgage,  but  as  to  fhe  Interest  on  the  Wa- 
tmsh  mortgage,  and  the  redemption  of  the 
13  bonds  required  by  the  mortgage,  counsel 
for  the  Trust  Company  of  America  deny  the 
jnrlsdlctton  of  this  court  over  the  trust  com- 
pany, and  as  to  these  two  sums  deny  the 
right  of  the  court  to  displa^ce  the  mortgage 
held  by  It  thereby.  The  question,  therefore, 
is  whether  .this  court  may  authorize  the  bor- 
rowing of  money  on  receivers'  certificates  of 
indebtedness  to  meet  the  Interest  and  the 
sinking  fund  appertaining  to  the  Wabash 
mortgage,  and  In  so  doing  displace  the  mort- 
gage of  the  Trust  Company  of  America,  not 
only  without  Its  consent,  but  against  its  pro- 
test. The  objection  made  by  the  Trust  Com- 
pany of  America  that  this  court  has  no  Juris- 
diction over  it,  and  therefore  cannot  make 
the  order  prayed  for,  must  fall  for  two  rea- 
sons: (1)  Because  the  same  company  ap- 
pears by  the  records  of  the  court  to  have 
filed  Its  petition  in.  this  suit,  for  purposes  un- 
connected with  the  present  application  seek- 
ing affirmative  relief  and  without  any  per- 
mission to  appear  specially  for  the  purpose; 
and  (2)  because  the  appearance  on  this  ap- 
plication is  general,  inasmuch  as  it  consents 
in  open  court  to  a  portion  of  the  prayer  of 
the  petition.  These  steps  in  the  cause  must 
be  held  to  l>e  a  general  appearance,  at  least 
for  the  purposes  of  the  pending  motion. 

If  there  were  no  specific  and  fixed  liens 
and  incumbrances  upon  the  property  of  the 
company,  there  could  be  no  question  but  that 
the  court  could  authorize  the  receivers  to 
borrow  moneys  for  proper  purposes  and 
make  the  securities  therefor  first  Hens  upon 
the  property  In  the  receivers'  custody.  The 
dlflScnlty  arises  In  this  class  of  cases  in  the 
desire  or  attempt  to  make  this  sort  of  securi- 
ties a  Hen  prior  to  existing  Incumbrances  on 
the  specific  property.  With  regard  to  cor- 
porations of  a  quasi  public  nature,  such  aa 
railway  and  telegraph  companies  and  other 
corporations  which  belong  to  the  public  serv- 
ice dasa,  there  appears  to  be  little  difficulty 


either  on  authority  or  in  reason  as  to  the 
■right  to  displace  prior  liens  by  receivers'  cer- 
tificates. These  corporations,  their  stockhold- 
ers, and  bondholders  hold  subject  to  the  pub- 
lic right;  and,  if  corporations  of  this  class 
become  insolvent,  and  thereby  fall  In  the 
performance  of  -Uielr  duty  to  the  public,  the 
court  has  the  right  to  pledge  the  property 
and  all  the  Interests  of  the  owners  and  lien- 
ors to  raise  money  with  which  to  enable  the 
receivers  to  carry  out  the  public  duties  and 
obligations  of  the  corporation.  It  will  be 
sufficient  to  dte  on  this'  point  the  opinion  of 
Mr,  Justice  Bradley  in  the  Supreme  Court 
of  the  United  States  In  the  case  of  Wallace 
v.  toomls,  97  U.  S.  146,  24  L.  Ed  896.  See, 
also,  Fosdick  v.  Schall,  99  U.  S.  235,  25  L. 
Bd.  839.  The  cases  aa  to  this  class  of  cor- 
porations are  numerous,  and  wUl  be  found 
collected  lii  3  Cook  on  Corp.  IS  876,  877. 
The  same  rule  prevails  in  the  English  courts. 
Greenwood  v.  Algeclraa  Railway  (1894)  2  Ch, 
205 ;   63  I*  J.  Ch.  670. 

There  la,  however,  in  principle  and  on  au- 
thority a  wide  distinction  between  the  pow- 
er of  the  court  to  authorize  .the  displace- 
ment of  subsisting  mortgages  and  Hens  in 
the  case  of  public  corporations  and  Its  pow- 
er in  the  case  of  mere  private  enterprises 
whldJ  have  taken  the  corporate  form.  The 
general  p6wer  to  authorize  the  issue  of  re- 
ceivers', certificates  of  Indebtedness  for  the 
purpose  of  continuing  a  business  which  ex- 
ists in  the  case  of  a  public  corxwratlon  does 
not  exist  in  the,  case  of  a  private  corpora- 
tion. When  a  receiver  is  appointed  of  a 
private  corporation,  under  oar  statute  the 
conrt  may  anthorize  .him  to  continue  the 
basiness  temporarily,  bvt  with  the  purpose 
of  winding  up,  provided  the  receiver  has 
In  Ilia  poasesaion  sufficient  assets  to  enable 
him  to  go  on;  but,  if  be  should  find  it  necesr 
sary  to  borrow  mone^  with  which  to  con- 
tinne  the  business,  the  rale  nndoubtedly  is 
that  be  shall  not  be  authorized  to  issue  re- 
ceivers' certificates  to  raise  money  therefor 
which  stuiU  displace  the  Hen  of  a  subalsting 
incumbrance.  The  reason  for  this  Is  very  ot>- 
vioua  It  would  be  a  gross  violation  of  tliat 
clanse  of  the  federal  Constitution  which  pro- 
hibita  the  atatea  from  pasalng  laws  violative 
.of  the  obligationa  of  contracts.  There  Is, 
however,  one  circumstance  which  will  justi- 
fy the  court  in  issuing  these  certificates  and 
displacing  prior  liens  thereby.  That  occurs 
in  a  case  in  which  the  money  is  required,  not 
for  the  purpose  of  operating  the  business,  but 
for  the  purpose  of  saving  the  property  from 
destruction.  A  brief  examination  of  the  cas- 
es will  demonstrate  the  validity  of  this  posi- 
tion. In  Porch  v.  Agnew  (N.  J.)  57  Atl.  546, 
the  question  came  under  the  consideration  of 
Vice  Chancellor  Grey.  The  suit  related  to 
the  receivership  of  a  large  and  valuable 
frame  hotel  property  at  Atlantic  City.  The 
principal  value  of  the  property  was  in  the 
building,  and  there  was  no  Income  from  It 
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with  which  the  receiver  could  pay  Insurance 
premiums  and  the  services  of  a  watchman, 
which  were  Indispensable  under  the  terms 
of  the  insurance  policies.  The  bondholders 
opposed  the  receiver's  application,  but  the 
Vice  Chancellor  granted  it  upon  the  principle 
that  It  was  necessary  for  the  preservation  of 
the  property.  A  similar  application  was  dealt 
with  by  the  Court  of  Appeals  of  New  York 
in  the  case  of  Raht  v.  Attrlll,  106  N.  Y.  423, 
13  N.  E.  282,  60  Am.  Rep.  466.  There  a  re- 
ceiver had  been  appointed  for  the  purpose  of 
winding  up  an  Insolvent  corporation  whose 
property  consisted  largely  of  an  unfinished 
hotel  building  at  Rockaway  Beach.  The  re- 
ceiver sought  authority  to  borrow  money  for 
the  purpose,  among  other  things,  of  paying 
off  workmen,  who.  In  default  thereof,  had 
threatened  to  bum  the  building.  The  Court 
of  Appeals  denied  the  power  of  the  court  of 
first  Instance  to  supersede  the  lien  of  the 
first  mortgage  to  raise  money  to  pay  the  la- 
borers, and  said:  "The  act  of  the  court  in 
taking  charge  of  property  through  a  receiver 
is  attended  with  certain  necessary  expenses 
of  its  care  and  custody,  and  it  has  become  the 
settled  rule  that  expenses  of  realization  and 
also  certain  expenses  which  are  called  'ex- 
penses of  preservation'  may  be  incurred  un- 
der the  order  of  the  court  on  the  credit  of 
the  property,  and  it  follows  from  necessity, 
in  order  to  the  effectual  administration  of 
the  trust  assumed  by  the  court,  that  these 
expenses  should  be  paid  out  of  the  income, 
or,  when  necessary,  out  of  the  corpus  of  the 
property  before  distribution,  or  before  the 
court  passes  over  the  property  to  those  ad- 
Judged  to  be  entitled."  The  court  held,  fur- 
ther, that  there  was  no  paramount  necessity 
arising  out  of  the  fact  that  the  workmen  had 
threatened  to  bum  the  building,  but  that  this 
situation  must  be  dealt  with  by  the  ordinary 
legal  methods.  In  Kam  v.  Rorer  Iron  Com- 
pany, 86  Va.  754,  11  S.  B.  431,  the  property 
in  question  consisted  of  a  mine  which  had 
no  marketable  value  independent  of  a  rail- 
road constructed  and  used  by  its  owner  for 
the  transportation  of  ore.  The  court  author- 
ized its  receiver  to  protect  the  title  to  the 
railroad  and  to  repair  it,  and  to  borrow 
money  on  certificates  which  should  be  a  first 
lien  on  all  the  company's  property.  The 
Court  of  Appeals  gave  this  reason  for  holding 
the  action  valid:  "It  was  necessary  to  raise 
money  in  some  way  to  preserve  the  property 
from  destruction  or  serious  Injury  and  to 
put  it  in  salable  condition,  and  the  only 
practical  mode  of  accomplishing  that  fact 
was  by  issuing  receivers'  certificates."  In 
Dalliba  v.  Wlnchell,  11  Idaho,  364,  82  Pac. 
107,  114  Am.  St  Rep.  267,  it  was  said  that 
courts  of  equity  have  iwwer  to  direct  their 
receivers  to  care  for,  protect  and  preserve 
the  property,  and  to  decree  that  the  charges 
and  expenses  thereof  be  prior  and  preferred 
liens  over  other  subsisting  Hens,  mortgages, 
or  Incumbrances,  but  to  go  beyond  the  pres- 
ervation of  the  property  and  Issue  certificates 


for  money  to  be  used  in  paying  running  ex- 
penses is  beyond  the  power  of  the  court.  The 
Supreme  Court  of  Maryland  in  an  opinion 
by  Mr.  Justice  McSherry  in  Hooper  v.  Cen- 
tral Trust  Company,  81  Md.  691,  32  Atl. 
606,  29  L.  R.  A.  262,  goes  further.  He  says : 
"When  the  property  of  private  corporations 
or  of  Individuals  has  been  placed  in  the 
hands  of  a  receiver,  all  expenses  for  safe- 
keeping and  preservation  are  properly  pay- 
able out  of  the  income,  if  there  be  any,  or, 
if  there  be  none^  then  out  of  the  proceeds 
of  the  corpus  of  the  estate  when  sold;  but 
this  necessary  power  by  no  means  includes 
authority  in  such  instances  to  allow  the 
creation  of  liens  through  the  medium  of  re- 
ceivers' certificates  which  will  take  priority 
over  existing  antecedent  liens.  Extensive  as 
are  the  powers  of  the  courts  of  equity,  they 
do  not  authorize  the  Chancellor  to  thus  im- 
pair the  force  of  solemn  obligations,  and  de- 
stroy vested  rights."  Other  cases  In  the 
state  courts  are  Osborne  v.  Big  Stone  Com- 
pany, 96  Va.  58,  30  S.  E.  446;  International 
Trust  Company  v.  United  Coal  Comptiny,  27 
Colo.  246,  60  Pac.  621,  83  Am.  St.  Rep.  59; 
Merrlam  v.  Victory  Mining  Company,  37  Or. 
321,  66  Pac.  75,  58  Pac.  37,  60  Pac.  997. 

The  point  has  received  the  largest  illus- 
tration In  the  federal  Jurisdiction,  and  there 
are.  many  cases  in  the  Circuit  Court  of  the 
United  States  in  the  several  circuits  in  which 
the  doctrine  above  stated  has  been  adhered 
to.  In  Farmers'  Loan  &  Tnist  Company  v. 
Qrape  Creek  Coal  Company,  60  Fed.  481,  16 
Lk  R.  A.  603,  the  subject-matter  of  the  suit 
was  the  foreclosure  of  a  mortgage  on  the 
property  of  a  coal  mining  company.  The  re- 
ceiver sought  an  order  authorizing  him  to 
issue  receivers'  certificates  which  should  be 
a  first  lien  on  the  trust  property  to  enable 
him  to  pay  taxes  then  due,  to  take  op  cer- 
tain outstanding  cwtlficates,  and  to  contlnne 
the  operation  of  the  mine.  Oresham,  circuit 
Judge,  quotes  the  words  used  by  Judge  Mc- 
Sherry In  the  Maryland  case,  and,  after  dis- 
cussing the  right  of  the  court  to  deal  with 
public  corporations,  he  proceeds:  "Private 
cori>oratlons  owe  no  duty  to  the  public,  and 
their  continued  operation  is  not  a  matter  of 
public  concern.  It  is  only  against  railroad 
mortgages  that  the  Supreme  Court  of  the 
United  States  has  sustained  orders  giving 
priority  to  receivers'  certificates  representing 
particular  indebtedness,  and,  as  already  stat- 
ed, then  only  on  principles  having  no  applica- 
tion to  a  mortgage  executed  by  a  private 
corporation  owing  no  duty  to  the  public" 
In  the  case  of  Fidelity  Insurance  Trust  & 
Safe  Deposit  Company  v.  Roanoke  Iron  Com- 
pany (C.  G.)  68  Fed.  (i23,  the  complainant  was 
foreclosing  a  mortgage  on  the  property  ot 
the  defendant,  a  private  corporaticm  engaged 
in  the  production  of  iron.  A  receiver  was 
appointed  who  petitioned  for  leave  to  issue 
receivers'  certificates  and  to  borrow  money 
thereon  for  the  purpose  of  carrying  on  the 
business  of  the  company.    Tlie  prayer  of  the 
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petition  was  denied  upon  the  principle  that 
it    was  beyond  the  authority  of  the  court 
to  authorize  the  receiver  of  a  private  corpo- 
ration to  issue  certificates  which  should  dis- 
place the  Hen  of  a  subsisting  mortgage  for 
any  such  purpose.    In  the  case  of  Hauna  ▼. 
State  Trust  Company,  70  Fed.  2,  16  C.  C.  A. 
586,  30  L.  R.  A.  201,  the  court  appointed  a 
receiver  for  a  private  corporation  engaged 
in  business  of  irrigation  and  colonizing  arid 
lands,  in  a  suit  brought  to  foreclose  a  sec- 
ond mortgage.    It  was  held  that  the  court 
appointing   the   receiver   bad   no   authority 
to  authorize  Its  receiver  to  issue  certificates 
to  raise  money  to  carry  on  the  business  of 
tbe  insolvent  corporation  and  Improve   its 
lands  already  covered  by  a  mortgage.     In 
Doe  V.  Northwestern  Coal  Company  (C.  C.) 
78  Fed.  62,  it  was  held  that  receivers'  cer- 
tificates issued  by  the  receiver  of  a  private 
corporation  cannot  t>e   made  a   charge  up- 
on tbe  assets  of  the  corporation  in  prefer- 
ence to  existing  liens,  and  as  against  lienors 
wbo  have  not  given  their  consent  thereto. 
In  International  Trust  Cmnpany  v.  Dei&er 
Bios.,  152  Fed.  78.  81  a  O.  A.  802,  11  L.  R. 
A.   (N.   8.)   152,  tbe  insolvent  company,  a 
Maine  corporation  owning  property  in  .Alas- 
ka, mortgaged  tlie  same  to  the  complainant,  a 
a    Massachusetts    corporation.      Proceedings 
were   taken   to   foreclose  the  mortgage,   In 
wbicb  proceedings  the  receiver  was  authoriz- 
ed to  issue  certificates  on  which  to  borrow 
money  with  which  to  carry  on  the  company's 
business,  and  they  were  by  their  terms  made 
a  first  lien  upon  the  property  of  the  cori)ora- 
tion.    It  was  held  by  the  Circuit  Court  of 
Appeals  that  the  mortgage  could  not  be  dis- 
placed, following  Baltimore  B.  &  L.  Associa- 
tion V.  Alderson,  90  Fed.  142,  82  C.  C.  A.  542, 
in  which  the  Circuit  Court  of  Appeals  said: 
"In  case  of  private  corporatlonsy  tbe.  court 
cannot  authorize  the  issue  of  receivers'  cer- 
tificates for  tbe  purpose  of  Improving,  add- 
ing to,  or  carrying  on  the  business  of  the 
company   without  first  having  the  consent 
of  the  creditors  whose  liens  would  be  afCected 
thereby." 

The  English  rule  win  l>e  found  In  the  Judg- 
ment of  Mr.  Justice  Kekewlch  In  Securities 
&  Properties  Corporation  v.  Brighton  Albam- 
bra,  62  L.  J.  Ch.  666.  Kerr  on  Receivers, 
195. 

From  the  cases  above  cited  and  from  the 
constant  course  of  practice  in  this  state  the 
rule  may  t>e  deduced  that.  In  case  of  private 
corporations,    the   court   may    authorize   its 
receiver  to  borrow  money  upon  the  faith  and 
credit  of  all  tbe  property  of  the  corporation, 
and  authorize  the  issuing  of  securities  which 
shall  displace  all  prior  Hens  and  incumbran- 
ces, but  only  for  one  purpose,  viz.,  the  pres- 
•  erration  of  the  property  and  the  expenses  of 
/    realizing  upon  it  by  a  sale.    This  necessity 
I    sbonld  be  imperative  and  paramount,   and 
'     under  no  other  (drcumstances  can  a  court 
Justify   itself   In   attempttog   to   undermine 
prior  liens. 


The  rule  which  forbids  the  displacement  of 
prior  liens  by  receivers'  certificates,  at  all 
events  In  the  case  of  private  corporations,  is 
not  the  reasonable  rule.  It  goes  too  far.  It 
may  well  be  that  one  of  the  chief  reasons  for 
appealing  to  the  court  to  appoint  a  receiver 
is  tliat  the  property  may  be  preserved  from 
spoliation  or  destruction;  and  if,  after  the 
court  shall  have  assumed  to  care  for  tbe 
property,  it  finds  that  there  la  no  income  to 
support  it,  and  that  the  court  has  no  power 
to  pledge  the  property  for  its  own  preserva- 
tion or  realization,  the  original  action  in  ap- 
pointing the  receiver  would  be  futile.  Under 
no  circumstances  would  tbe  court  be  Justi- 
fied in  authorizing  its  receiver  to  borrow 
money  and  make  tlie  obligation  thereof  a 
first  lien  on  the  property  of  a  private  corpora- 
tion by  the  displacement  of  existing  liens  for 
the  mere  purpose  of  contlnutog  the  business 
in  which  the  company  was  engaged,  unless 
possibly  in  a  case  in  which  it  satisfactorily 
appeared  that  the  continuation  of  the  busi- 
ness was  absolutely  essential  to  the  preserva- 
tion of  the  proper^  in  the  receiver's  custody. 
In  the  case  of  a  private  corporation  this 
necessity  is  made  tbe  criterion. 

In  addition  to  the  limitations  thus  set  to 
the  power  of  the  court,  it  may  be  well  to  add 
that  In  every  case  the  power  now  appealed 
to  is  an  extraordinary  one,  and  is  liable  to 
abuse  unless  exercised  with  the  utmost  cau- 
tion. The  court  should  Iw  satisfied  by  a  pre- 
ponderance of  circumstances  that  no  other 
course  conld  be  successfully  adopted,  and 
that  practical  ruin  would  ensue  if  the  author- 
ity were  withheld.  All  the  facts  should  be 
exhibited  which  make  the  necessity  apparoit, 
all  the  parties  affected  should  be  notified,  and 
a  full  hearing  accorded  to  all  objectors. 

I  think  that  the  required  necessity  exists 
In  this  case.  As  to  tbe  payment  of  the  insur- 
ance premiums,  that  may  be  dismissed  with 
a  word.  It  Is  only  common  prudence  to  pro- 
vide a  fund  for  that  purpose^  Pondi  r.  Ag- 
new,  supra. 

As  to  the  Wabash  mm,  It  appears  that,  un- 
less tbe  interest  on  the  bonds  and  the  sinking 
fund  so  called  shall  be  met  within  three 
months  from  September  1st,  the  holders  of 
the  underlying  bonds  may  foreclose  their 
lien.  In  the  latest  report  of  the  condition  of 
the  company  this  mill  is  valued  at  |500,000. 
It  has  been  carried  on  tbe  books  of  the  com- 
pany at  a  very  much  higher  valuation.  It 
is  subject  to  a  mortgage  of  $188,000,  leaving 
a  substantial  equity,  which  ought  to  be  pro- 
tected for  the  benefit  of  the  bondholders  un- 
der the  second  mortgage  who  are  represented 
by  the  Trust  Company  of  America.  In  case 
a  default  should  happen,  the  underlying  mort- 
gage would  be  foreclosed,  and  in  the  present 
condition  of  the  trust  the  receivers  would 
have  no  money  with  which  to  protect  the 
equity  at  tbe  sale,  and  thus  the  stockholders 
and  bondholders  of  the  box  board  company 
would  lose  the  entire  property.  I  therefore 
think  that  tbe  prayer  of  tbe  petition  should 
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be  granted,  and  that  the  recelvera  should 
be  permitted  to  iBBu^  certlflcatee  to  the' 
amount  required  for  the  purposes  above  men- 
tloned,  which  shall  bear  interest  at  a  rate 
not  greater  than  0  per  cent,  per  annum,  and 
be  disposed  of  at  not  less  than  their  par 
value,  and  be  made  a  lien  on  all  the  property 
of  the  company  in  the  possession  or  under 
the  control  of  the  receivers  prior  to  the  mort- 
gage held  by  the  Trust  Company  of  America 
and  prior  to  the  claims  of  the  bondholders 
secured  thereby,  but  snbj^t  and  subsequent 
to  the  underlying  mortgage  of  $188,000  now 
on  the  Wabash  mill.  Inasmuch,  however,  as 
this  court  lias  no  Jurisdiction  to  authorize 
the  issue  of  receivers'  certificates  which  shall 
be  a  lien  on  the  lands  In  another  state  (Pool 
V.  Farmers'  Loan  &  Trust  Company,  7  Tex. 
ClT.  App.  334,  27  S.  W.  744),  It  wUl  be  neces- 
sary to  apply  for  and  obtain  a  similar  order 
in  each  of  the  Jurisdictions  in  which  property 
of  the  company  lies. 

There  are  some,  questions  of  practice  which 
may  well  l>e  referred  to  here.  Counsel  will 
find  in  many  of  the  cases  that  receivers  have 
undertaken  to  borrow  money  on  receivers' 
certificates  without  the  authority  of  the  coui;t 
It  is  perhaps  unnecessary  to  say  that  In  .this 
Jurisdiction  a  receiver  has  uq  such  power  by 

'  virtue  of  his  office,  nor  has  he  any  power  to 
issue  any  form  of  evidence  of  indebtedness 
which  shall  create  a  specific:  lien  on  the  prop- 
erty In  his  custody  a3  aji  officer  of  the  court. 
Be  may  only  do  so  by  the  formal  enabling  de- 

:  oree  of  the  court  which  has  JuTisdlctlon  over 
the  receiver  and  over  the  property.  It  m^y  be 

'  stated  as  a  general  role  that  a  receiver's  pow- 
ers are  limited  by  the  terms  of  tbeogcderof  his 
appointment  or  by  the  statirte  which  authoriz- 
ed It  Runyon  v.  Farmers',  etc.,  Bank,  4  £1.  J. 
Eq.  480 ;  Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige  (N.  y.)  438:  Quincy,  etc.,  B&llroad  v. 
Humphreys,  145  U.  8.  82,  12  Sup.  Ct  787,  38 
h.  Ed.  632 ;  Smith  on  RecelverBhlps,  §  25.  No 
receiver,  tlierefore,  would  bejustlfled  in  incur- 
ring any  Indebtedness  on  the  faith  of  tba 
property  and  in  issuing  obligations  therefor, 
unless  the. act  were  sanctioned  b^  the  order 
of  the  proper  court  VUas  v.  Page,  106  N.  I. 
43S,  13  N.  S.  743.  It  must  likewise  be  re- 
membered that  the  court  hag  no  authority 
to. hear  an  applicatioq  of  this  nature,  unless 
notice  thereof  aball  have  been  given  to  all 
the  security  holders  whose  rights  are  sought 
to  be  affected.  As  has  already  been  noted, 
such  notice  was  given  in  this  case.  Laugblin 
V.  U.  S.  Rolling  Stock  Co.  (O.  C.)  64  Fed.  25 ; 
Third  Street  Railway  ▼.  Lewis,  78  Fed.  186, 
24aaA.4S2. 


WATPBRS  V.  COLLINS. 

(Court  of  Chancery  of  New  Jersey.     Dee.  5, 
1895.) 

1.  Dkeds  —  BnttDiwo  RKstKiCTioH  —  "Fbokt 

PBOPeAtT   LlKBi" 

The  "front  property  line,"  within: the  re- 
striction of  deeds  of  property  j^atted  into  lota 


that  no  building  shall  be  erected  within  20  feet 
of  the  front  property  line  of  any  street  in- 
cludes, in  the  case  of  a  comer  lot,  the  line  of 
the  street  on  which  is  the  side  of  the  lot  u 
well  as  the  line  of  the  street  on  which  the  lot 
faces. 

2.  Same— RExiKr  rsoic  Restbictior— Subse- 
quent Acts. 

The  contractual  rights  which  one  has  bj 
reason  of  the  restriction,  in  the  deed  to  him  and 
in  the  deed  to  another,  of  platted  lots,  that  no 
building  shall  be  erected  within  a  certain  dis- 
tance of  any  street  cannot  be  affected  by  a  sub- 
sequent  resolntion  of  the  company  which  plat- 
ted the  property  and  retained  title  to  the  unsold 
lots. 

3.  Saue. 

There  having  been  no  general  abandonment 
of  the  'scheme  on  Which  platted  lots  were  to  be 
■old,  and  no  general  change  In  the  neighborhood 
rendering  useless  a  restriction,  in  deeds  of  lou, 
that  no  building  shall  be  erected  within  a  cer- 
tain distance  of  any  street,  a  grantee  is  not  re- 
lieved from  such  restriction  in  his  deed  because 
of  several  hotises  having  been  built  by  otfaen 
within  the  prohibited  distance. 

(Bd.  Note.— For  cases  in  point,  see  Cent  Die. 
Yol.  16,  Deeds,  {  543.] 

4.  SAJrt— Pbacticai.  CbwsiBucTioir. 

Where  the  language  of -a  restriction  in  a 
deed  is  unombiguxrai,  its  force  eanaoC  be  varied 
by  acts  as  a  practical  construction. 

Suit  by  Talcott  P.  W4teiB  against  Danld 
Xj.  Collins.    De^rte  for  complainant 

.  Harry  Wootton,  for  complainant.  C.  L. 
(jole,  for  defendant 

REED,  y.  C.  This  bill  Is  filed  by  Mr.  Wa- 
ters, to  restrain  Mr.  (Collins  from  erecting  a 
structure  ou.bls  lot,  within  20  feet  .of  Mont- 
pelier  avenue,  Atlantic  City.  The  complain- 
ant and  the  defendant 'both  own  lots  fronting 
upon  Ihis  avenue.  The  title  of  tx)tb  lots  are 
derived  from  the  Chelsea  Beach  (Toimpany. 
This  company  .was  0fg(itlIzed  on  July  24, 
1883,  for  t)ie  purpose  of  buying  and  selling 
real  estate;  an<l  at  tha.t  date  they  bought  a 
lare^  tract  of.  land,  which  they  plotted  into 
streets  and  lots,  of  which  lots  they  had  sold 
a.  iarge.pjimber.  The,  complainant's  lot. was 
sold  .by.jthe  company,  to  Amelia  Burubam  on 
June  24)'  1837.  She  sold  it  to  Ann  A.  Bell 
and  Louis  P.  Scott  on  January  4, 1895.  They 
.sold  it  to  complainant  on  February  Is,  18^ 
The  lot  .of  Collins,  ttie  defen.dant,  was  sold  by 
the  co[ni>any  to  Mary  A.  Riddle  on  March 
16,  1.887. '  She  sold  it  to  Enoch  B.  Skull  on 
June  9,  1887,  and  he  sold  It  to  the  defendant 
August  8,  1896.  The  deed  from  the  Chelsea 
Beach  Cktmp^y  to  Amelia  Burnliam  con- 
tained certain,  restrictions  and  covenants. 
Among  them  was  this:  '^hat  no  building 
shall  at  any  time  be  erected,  within  twenty 
feet  of  the  front  property  line  of  any  street 
or  avenue,  except  on  Atlantic  avenue;  nor 
within  five  feet  of  the  side  lines  of  such  lot 
except  where  a  party  may  own  two  or  more 
contiguous. lots;  then,  a  building  may  be 
erected  on  any  part  of  ,tbe  lot  or  lots,  the 
owner  thereof  may  desire,  without  regard  to 
the  intervening  line  or  lines;  provided  the 
same  is  not  built  within  five  feet  of  the  out- 
side line  of  said  lota^  nor  within  twenty  feet 
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of  the  front  property  line  thereof;  and  also 
that  no  buUdUig  of  less  valae  than  five  hun- 
dred dollars  shall  be  erected  thereon."  Therp 
are  other  restrictions  In  regard  to  the  kind 
of  buildings  that  shall  be  erected,  and  how 
they  shall  be  used.  Then  fallows  the  agree- 
ment that  the  several.  coTenants  above  speci- 
fied shall  attach  to  and  run  with  the  land, 
and  shall  be  lawful,  not  only  for  the  said 
Chelsea  "Beach  Company  and  its  successors, 
but  also  for  the  owner  or  owners  of  any  lot 
or  lots  adjoining  In  the  neighborhood  of  the 
premises  Iiereby  granted,  deriving  title  from 
or  through  the  said  Chelsea  Beach  Company, 
to  institute  and  prosecute  any  proceedings  at 
law  or  eqiiity  against  the  person  or  persons 
violating,  or  threatening  to  violate,  the  same. 
These  restrictions  were  Incorporated  in  all 
the  deeds  constituting  the  line  of  title  from 
the  Chelsea  Beach  Compiiny  down  to  ttie 
complainant.  The  same  restriction  and  cov- 
enants were  contained  In  the  deed  from  the 
Chelsea  Beach  Company  to  Mary  A.  Riddle, 
but  not  included  in  the  deed  from  Skull  to 
the  defendant  The  lot  Qf  the  defendant  is 
plotted  on  the  northeast  comer  of  Atlantic 
and  Montpeller  avenues.  It  lies  GO  feet  oh 
the  former  avenue,  and  113  feet  on  the  lat- 
ter avenue.  The  lot  of  complainant  also 
faces  the  north  side  of  Montpeller  avenue, 
and  Is  the  second  lot  south  of  complainant's 
lot,  on  the  same  side  of  the  avenue.  The  dp- 
foidant  has  begun  the  erection  of  a  buHdlng 
on  his  corner  lot;  which  bt^ldlng  will  stand 
a  distance  of  7  feet  xmly  from  the  north  Bide 
of  Montpeller  avenue.  Tlie  complainant  in- 
sists that,  by  force  of  the  restriction  already 
mentioned,  the  defendant  must  set  his  pro- 
posed buUdlng  back  at  least  20  feet  from  the 
north  side  of  Montpeller  avenue.  If  this 
proposed  erection  is  violative  of  the  restric- 
tion contained  In  the  respective  deeds  from 
the  Chelsea  Beach  Company  to  the  grantors 
of  the  complainant  and  defendant,  there  can 
be  so  question  but  that. the  complainant  has 
the  right  to  Invoke  the  action  of  this  court 
to  restra^  the  defendant  from  continuing  the 
erection  of  his  proposed  structure.  This  is 
not  denied.  The  right  of  the  complainant, 
however,  to  Invoke  the  aid  of  this  court  in 
the  present  instance  is,  in  the  first  place,  re- 
sisted on  the  ground  that  the  restrictive 
clause  contained  In  these  deeds  does  not  ap- 
ply to  that  part  of  the  defendant's  lot  which 
lies  on  Montpeller  avenue. 

The  argument  upon  this  point  Is  to  this 
effect:  That  the  plsa  of  lots  upon  the  map 
filed  t^  the  Chelsea  Beach  Company  dls- 
plajrs  complainant's  lot  as  fronting  on  At- 
lantic avenue,  with  its  south  side  on  Mont- 
])eUer  avenue;  that  the  language  of  the  re- 
striction is  that  no  building  shall  be  erect- 
ed within  20  feet  of  the  front  property  line 
of  any  street  or  avenue;  that  the  present 
structure  is  not  upon  the  front  properly  lli]ie, 
but  is  upon  the  idde  property  line  Of  Mont- 
peller avenue.  At  the  argument  I  was  im- 
pressed with  this  view  of  the  scope  of  the 


restriction.  Bat  a  mortt  deliberate  examina- 
tion has  convinced  me  that  this  is  not  the 
meaning  to  be  extracted  from  the  language 
of  the  clause.  The  object  of  the  clause  was 
to  preserve  an  uninterrupted  view  through- 
out the  length  of  the  street,  and  this  could 
iiot  be  effected  If  the  comer  buildings  were 
placed  within  6  feet  of  the  side  street  line, 
although  all  the  remaining  buildings  in  the 
block  should  be  kept  back  the  limited  dis- 
tance. And  it  is  perceived  that,  if  this  con- 
struction of  the  20-foot  limitation  does  not 
apply  to  this  corner  lot.  it  does  not  apply 
to  any  comer  lot ;  and  therefore  the  view 
from  the  thoroughfare  to  the  ocean  on  each  - 
of  the  four  avenues  conld  be  intercepted  at 
.each  comer.  The  distinction  drawn  between 
the  two  restrictions,  the  '20  feet  and  the  5 
feet  restrictions,  is  a  distinction  between 
boundaries  by  other  lots  and  boundaries  by 
street  lines.  Now  a  lot  fronts  on  a  Street 
when  it  lies  face  tO  face  with,  or  opposite  to, 
a  street  '  The  front  property  line  of  any' 
street  is  a  boundary  which  ddlmlts  private 
.pr(q>erty  lying  along  that  street  from  the 
street '  Itself.  Both  at  Atlantic  avenue  and 
Montpeller  avenue  this  condition  of  affairs 
ezlsta  There  is  therefore  on  both  streets  a 
front  property  line  of  defendant's  lot  "The 
front  of  the  lot,"  remarked  Judge  Miller  in 
his  opinion  deaivered  in  the  case  of  City  of 
Des  Moines  v.  Dorr,  31  Iowa,  89,  "Is  very 
well  known  to  be  that  part  of  the  same 
which  faces  a  street  or  streets.  It  may 
front  on  one  street  only,  or  it  may  front  on 
'two.  What  is  the  front  of  a  lot.  Is  deter- 
minable by  its  facing  upon  a  public  street  or 
streets."  In  this  case  the  lot  faces  upon  two 
public  streets,  and  It  was  held  in  the  last- 
mentioned  case  that  a  comer  lot  fronted  on 
both  of  the  streets  which  formed  the  angle. 
I  am  therefore  of  the  opinion  that  the  re- 
striction does  apply  to  Montpeller  avenue. 

Again,  the  answer  sets  up  that,  even  if  the 
original  restriction  applies  to  defendant's 
lot,  yet  its  effect  was  nullified  by  a  resolu- 
'tion  passed  by  th^  board  of  directors  of  the 
Chelsea  Bench  Company  in  1889.  This  reso- 
lution was  to  the  effect  that  no  building  shall 
at  any  time  be  erected  on  a  comer  lot  on 
Atlantic  avenue  wkhlfh  6  feet  from  the  side 
street  property  line) "but  may  be  erected  to 
fun  party  line  of  the  adjoining  lot  and  on 
all  other  Atlantic  avenue  lots  may  be  erect- 
ed to  full  party  line  of  adjoining  lots.  This 
restriction,  the  answer  states,  was  put  Into 
deeds  made  tnferentlally  for  lots  on  Atlantic 
avenue  subsequently  sold.  Now,  as  appears 
by  the  above  statement,  this  resolution  was 
passed  after  both  the  deeds  from  the  Chelsea 
Beach  Company  for  the  two  lots  in  question 
were  executed.  Nothing,'  therefore,  can  he 
clearer  than  that  such  resolution  was  en- 
tirely efiOcadouB  to  affect  in  any  respect  the 
contractual  rights  to  the  parties  to  those 
deeds.  The  company  could  not  sell  lots,  hold- 
ing out  to  the  grantees  a  restrictive  scheme 
Intended  to  advance  the  value  of  the  prop- 
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erty  sold,  at  the  expense  of  property  to  be 
yet  sold,  and  afterwards  receive  an  en- 
hanced price  for  subsequent  lots,  by  a  re- 
moval in  whole  or  in  part  of  the  restriction 
bargained  for.  To  the  point  that  a  party 
cannot  be  absolved  from  such  a  restriction 
by  a  subsequent  agreement  or  resolution  is 
the  case  of  Ooadert  v.  Sayre,  46  M.  J.  £q. 
386,  19  Ati.  190. 

It  is  again  insisted  that  there  was  a  prac- 
tical construction  of  this  clause,  to  the  effect 
that  It  meant  to  restrict  the  side  street  lines 
to  a  3-foot  bpace;  that  Mrs.  Riddle  built 
a  honse  in  1885  within  5  feet  of  Brighton 
avenue ;  that  a  Mr.  Collins  had  been  Inform- 
ed that  he  had  the  right  to  build  a  house 
within  the- 20-foot  limit  on  Morris  avenue; 
and  that  a  Mr.  Lake  buUt  within  that  dis- 
tance on  Chelsea  avenue.  Now,  In  respect 
to  practical  construction,  neither  these  nor 
any  other  acts  can  vary  the  force  of  a  re- 
striction where  the  language  is  unambiguous. 
Nor  do  the  resolutions  of  the  board  of  direct- 
ors, so  far  as  they  are  relied  upon,  seem  to 
be  a  practical  construcUoa  of  the  original 
restriction,  but  rather  a  subsequent  modi- 
fication of  those  restrictions.  So  upon  that 
point  I  am  unable  to  perceive  anything  to 
modify  the  construction  already  given  to 
the  covenant  In  question. 

It  is  again  insisted  that,  not  only  have 
the  houses  already  mentioned  been  built,  but 
that  on  other  streets  verandas  and  porches 
have  been  built  within  the  26-foot  limit,  and 
that  subsequent  deeds  have  been  made  modi- 
fying the  restriction  as  to  corner  lots  on 
Atlantic  avenue.  Now  there  are  cases  which 
hold  that  where  there  Is  a  general  abandon- 
ment of  a  scheme  by  which  lots  were  to  be 
sold  to  grantees,  who  were  to  be  restricted, 
or  were  restricted.  In  the  method  by  which 
the  lots  should  be  occupied,  all  the  grantees 
became  absolved  from  the  performance  of 
any  restrictive  covenant  But  no  such  gen- 
eral abandonment  is  exhibited  by  the  answer 
in  this  case.  There  has  been  no  general 
change  in  the  neighborhood  which  rendered 
the  ;%strlctions  useless,  and  the  inference  Is 
that  a  great  number  of  grantees  have  con- 
formed to  the  restriction. 

My  conclusion  Is  that  the  rule  to  show 
cause  should  be  made  absolute,  and  an  In- 
junction Issued  in  accordance  with  the  prayer 
of  the  bill. 


(74  N.  J.  B.  «00) 

In  re  VAN  HORNB. 

(Conrt  of  Chancery  of  New  Jersey.    Oct  1, 

1908.) 

1.  CoNSTrruTioWAL    Law    (J    209*)— "Equai. 

Pbotection    of    Law"  —  Discbiiunations 

PBoniBriED. 

The  "equal  protection  of  law"  required  by 
Const  U.  S.  Amend,  art.  14,  means  equal  se- 
curity or  burden  under  the  law  to  all  similarly 
situated,  and  the  law  most  bear  alike  on  all  in- 


dividuals, classes,  and  districts  which  are  sim- 
ilarly situated ;  the  purpose  of  the  amendment 
being  to  prevent  arbitrary  and  capricious  laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  i  678 ;   Dec.  Dig.  i  209.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2423-2426.] 

2.  COHSTITUTIONAL     LAW     (|     212*)   —   TSQVAI. 

Pbotection  or  Law — Exebcisk  or  Polick 

POWKB. 

Under  its  i>oIlce  power,  the  state  may  make 
regulations  to  protect  the  health,  morals,  and 
safety  of  the  people,  which  interfere  with  the 
conduot  of  the  individual  in  relation  to  the 
public;  and  the  legislative  determination  as  to 
what  is  a  proper  subject  for  regulation  will  rare- 
ly be  reviewed  by  the  courts,  but  a  statute 
which  discriminates  without  proper  basis  there- 
for cannot  be  sustained  under  the  police  power. 
[Ed.  Note.— For  other  cases,  see  ConstitntionaJ 
Law,  Cent  Dig.  |  684;   Dec.  Dig.  {  212.*J 

3.  ConerriTirrioNAi.   Law    (|   217*)  —  EiQuai; 
Pbotection  ox  Law— Discbhonation  as  to 

Laws  1908  (P.  L.  1908.  p.  37S)  c.  185,  (  2, 
makes  it  a  misdemeanor  for  the  manager,  etc., 
of  any  theater  or  place  where  theatrical  or  vaa- 
deville  performances  are  given,  to  admit  thereto 
children  under  16  years  old,  unless  accompanied 
by  a  parent  etc.,  provided  that  the  section  shall 
not  apply  to  entertainments  held  upon  piera  de- 
voted to  public  entertainments.  Held,  that  th« 
distinction  between  entertainments  in  theaters, 
etc.,  and  on  public  piers  was  arbitrary,  as  mak- 
ing an  act  criminal  in  a  particular  place,  which 
is  necessarily  a  crime  elsewhere,  if  a  crime  at 
all,  and  the  section  violated  Const  U.  S.  Amend. 
art.  14,  guaranteeing  the  equal  protection  of  the 
law. 

[Ed. 'Note.— For  other  cases,  see  Constitntional 
Law,  Cent  Dig.  »  718;  Dec  Dig.  {  217.*J 

4.  Statutes  ({  64*)— VAuditt— Pabtiai,  Ih- 

VAtlDITT. 

Laws  1908  (P.  L.  1908,  p.  375)  c  185,  {  2. 
making  it  a  misdemeanor  to  admit  children  un- 
der 16  years  old  to  theaters,  etc.,  but  exempting 
from  its  operation  entertainments  held  on  pablic 
piers,  bein^  void  l>ecause  of  such  exemption,  the 
entire  section  was  void. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g|  58-66;   Dec.  Dig.  {  64.*] 

Habeas  corpus  by  William  H.  Van  Home. 
Writ  granted,  and  petitioner  released  from 
custody. 

Pierre  F.  Garvan,  for  the  State.  Robt  F. 
Hudspeth,  for  Wm.  H.  Van  Hom& 


GARRISON,  V.  O.  This  is  a  writ  of  habeas 
corpus  brought  on  behalf  of  William  H.  Van 
Home,  who  was  apprehended  and  charged 
with  the  violation  of  section  2,  c  185,  Laws 
1908  (P.  L.  1908,  p.  375).  ' 
The  section  in  question  reads  as  follows: 
"2.  Any  person  having  the  management  or 
control  of  any  theater  or  place  wherein  theat- 
rical, acrobatic  or  vaudeville  performances  are 
given  by  said  performers,  or  wherein  any 
moving-picture  show  is  given,  his  agents  or 
servants,  who  shall  admit  thereto  or  permit 
or  suffer  to  be  or  remain  therein  any  chil^  tin- 
der the  age  of  16  years,  unaccompanied  by  a 
parent,  or  g^uardlan,  or  adult  friend  with  the 
knowledge  and  consent  of  the  parent  or  guard- 
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Ian,  shall  be  guUty  of  a  misdemeanor:  Pro- 
vided, this  section  shall  not  apply  to  any  per- 
formance given  by  or  under  the  auspices  of 
any  public  or  private  school  or  any  church  or 
Sunday  school,  or  by  any  charitable  organiza- 
tion or  society,  nor  to  entertalmpients  held 
upon  piers  devoted  to  public  entertainment" 
The  misdemeanor  alleged  against  the  prison- 
er was  In  permitting  an  unaccompanied  child, 
less  than  16  years  of  age,  to  be  or  remain  In 
a  place  of  amusement  at  380  Jackson  avenue, 
Jersey  City,  under  the  management  and  con- 
trol of  the  prisoner,  where  a  performance  of 
the  kind  mentioned  in  the  statute  was  being 
given. 

It  is  claimed  on  behalf  of  the  prisoner  that 
bis  apprehension  and  detention  are  illegal, 
because  that  section  at  least  of  the  statute  In 
question  is  unconstitutional.  It  Is  claimed 
on  his  behalf  that  It  violates  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  in  that  it  denies  the  equal  protection 
of  the  laws;  and  also  that  It  is  violative  of 
article  4,  $  7,  par.  11,  of  the  Constitution  of 
the  state  of  Mew  Jersey. 

I  have  veached  the  conclusion  that  the 

'statute  is  In  conflict  with   the  fourteenth 

amendment  of  the  federal  Constitution,  and 

Is  therefore  unconstitutional,  at  least  so  far 

as  respects  the  section  In  question. 

"Equal  protection  of  the  laws"  must  cer- 
tainly mean  equal  security  or  burden,  under 
the  laws,  to  every  one  similarly  situated. 

A  statute,  to  escape  condemnation  as  in- 
fringing the  rights  guaranteed  by  this 
amendment,  must  bear  alike  upon  all  indi- 
viduals and  classes  and  districts  that  are 
similarly  situated,  in  a  similar  manner,  and 
virlth  uniformity;  otherwise,  there  would  be 
unjust  discrimination,  wUch  this  constitu- 
tional mandate  prohibits. 

The  purpose  of  the  constitutional  amend- 
ment must  have  been  to  prevent  that  which 
was  arbitrary  or  capricious,  and  to  require 
uniformity  and  equality  under  like  condi- 
tions. 

The  so-called  police  power  of  the  Legis- 
lature, which  enables  it  to  make  regulations 
and  restrictions  to  protect  the  health,  mor^ 
al8,  safety,  and  welfare  of  the  people,  un- 
doubtedly justlfles  the  enactment  of  many 
laws  which  Interfere  with  and  regulate  the 
conduct  of  the  individual  In  his  relations  to 
the  public;  and  the  judgment  of  the  Legis- 
lature is  to  be  given  great.  If  not  control- 
ling, weight  as  to  what  conduct  on  the  part 
of  Individuals  constitutes  a  menace  to  the 
bealth,  morals,  safety,  or  welfare  of  the  gen- 
ial public;  and  its  determination  will  rare- 
ly, If  ever,  be  Interfered  with  by  the  courts. 
But  this  does  not  justify  a  legislative  en- 
actment wtiich  discriminates  where  there  Is 
no  basis  for  discrimination. 

Wherever  an  enactment  has  attempted  to 
make  that  a  ctime  in  one  place  which  by 
all  laws  of  reason  must  be  a  crime  else- 


where within  the  same  jurisdiction,  such  at- 
tempted distinction  Is  found  by  the  courts 
to  be  illusory,  and  the  act  is  held  unconsti- . 
tutlonal. 

Enough  has  been  said  to  show  the  test 
which  I  find  should  be  applied,  and  which  I 
have  applied,  in  determining  the  constitu- 
tionality of  this  act 

Eizerclslng  the  police  power  of  the  state — 
which,  for  the  purpose  of  this  decision,  I 
assume  the  Legislature  Is  properly  exercis- 
ing in  this  instance — this  act  makes  it  a 
misdemeanor  for  owners  of  amusement  plac- 
es to  permit  the  attendance,  unless  accom- 
panied by  adults,  of  children  under  the  age 
of  16,  at  certain  classes  of  amusements  or 
performances,  excepting  such  amusements  or 
performances  as  are  "held  upon  piers  de- 
voted to  public  entertainment" 

If  any  tenable  reason  were  suggested  why 
a  certain  class  of  amusements  might  be  In- 
jurious to  the  health,  morals,  safety,  or  wel- 
faire  of  children  unaccompanied  by  adults, 
If  the  place  at  which  the  entertainment  was 
lield  was  upon  land  rather  than  upon  a  struc- 
ture extending  into  or  over  water,  I  would 
not  Interfere  with  the  laiw  enacted  by  the 
Legislature  containing  such  a  distinction.  I 
have  not,  however,  In  a  long  and  careful  con- 
sideration of  this  matter,  been  able  to  even 
state,  let  alone  support  a  reason  which  jus- 
tlfles any  distinction  of  that  character,  nor 
has  the  learned  prosecutor,  who  appeared 
before  me  on  l>ehalf  of  the  state,  been  able 
to  suggest  one.  Therefore,  It  seems  too  ap- 
parent to  require  further  Illumination  that 
the  distinction  attempted  to  be  made  Is 
without  warrant  and  is  arbitrary. 

All  of  the  authorities  hold  that  under  such 
circumstances  the  law  Is  unconstitutional, 
and  I  so  hold  with  respect  to  this  statute, 
so  far  as  re8i>ects  the  section  In  question. 

It  was  not  even  suggested  upon  the  argu- 
ment that  the  clause  excepting  the  enter- 
tainment upon  piers  could  be  excised  and 
the  law  thus  saved.  No  reason  has  occur- 
red to  me  whldi  would  authorize  or  warrant 
any  such  treatment  of  the  situation.  The 
section  must  stand  or  fall  as  enacted. 

The  result  of  my  conclusions  Is  that  the 
prisoner  must  be  released  from  custody. 


(74  N.  J.  B.  78» 

NIXON  T.  HASLETT  et  ox. 

(Court  of  Chancery  of  New  Jetsey.     Oct  18, 
1908.) 

1.  MosTOAOBS   (S   260*)— AssiGNMiarr  — Db- 
nENSES— Ebtoffix. 

A  mortgagor  is  estopped,  in  a  foreclosure 
suit  by  Uie  mortgagee's  assignee,  to  claim  a 
rescission  on  the  ground  of  the  mortgagee's 
fraud,  where  at  the  time  of  the  assi^ment  he 
declared  In  writing  that  he  had  no  claim,  set-off, 
etc.,  against  the  mortgagee. 
[Ed.  Note.— For  other  cases,  seei  Mortgages, 
eat.  Dig.  i  692;   Dec.  Dig.  |  260.*) 
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2.  MoBTOAOES  d  260*)— AsaiQiracKNT— De- 

MNSES— ESTOPPEt.  ■ 

Oral  08  well  as  irrltten  statemenU  by  a 
mortcagor  that  he  has  no  defenses  or  set-off 
against  the  mortgage  will  estop  him  to  assert 
one  against  the  mortgagee's  assignee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  692;   Dec.  Dig.  t  260.*] 

3.  MosTOAGES    (I   260*)— Absighmert  — De- 
fenses—Estoppel. 

Payment  by  a  mortgagor  of  interest  and 
his  promise  to  P47  the  principal  after  assign- 
ment of  the  mortgage  and  after  he  discovered 
fraud  by  the  mortgagee  in  obtaining  the  mort- 
gage would  not  estop  the  mortgagor  to  assert 
such  fraud,  since  the  assignment  was  made 
without  consideration  passing  from  the  assignee 
to  him,  and  since  the  payment  and  promise  re- 
ferred to  the  original  debt,  but  such-  conduct 
warmnts  an  inference  that  the  mortgagor's  at- 
tempt to  rescind  the  mortgage  results  solely 
from  an  attempt  to  defeat  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
CJent.  Dig.  I  692;    Dec.  Dig.  I  200.*] 

4.  Mortgages  (J  247*)— Bescissioh  —  Riohts 
ov  Absiqnee. 

.  lit,  on  a  mortgagee'*  aaaignee's  snit  -to  fore- 
.  close,  the  mortgage  should  be  rescinded  for  the 
mortgagee's  fraud,  the  assignee  would  be  enti- 
tled to  a  sale  of  the  land  as  the  mortgagee's  land 
to  reimbtirse  him  for  the  price  of  the  assign- 
ment. 

[Ed.  Note.— Fm  other  eases,  see  Hortgacea, 
Dec.  Dig.  J  247.*J 
6.  JUDGMEHT   (I   243*)— Bbsewtiam— Pabtikb 

AND   PLXADINO. 

In  a  foreclosure  sn!t  by  a  mortgagee's  as- 
rignee,  no  decree  could  be  had  against  the  mort- 
gagee on  the  ground  of  hi*  fraud,  where  he  was 
not  before  the  court,  and  no  cross-bill  had  been 
filed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  428;   Dec.  Dig.  <  243.*] 
6.  MOBTOAOES    a    85*)  — RESCISSION- Reue- 

DIES. 

The  question  of  the  aufficiency  of  a  mort- 
gagee's misrepresentations  as  ground  for  rescind- 
ing as  to  the  mortgagor  can  be  tried  in  a  suit 
by  bis  assignee  to  foreclose,  on  an  application 
for  the  surplns  money,  if  any  b«  raised  b^  a 
sale  of  the  land  or  b;  other  appropriate  action. 
[Ed.  Note.— For  other  case*,  see  Mortgages^ 
Dec  Dig.  f  85.*] 

ForecloBore  suit  by  James  B.  Nixon  against 
James  Henry  Hastett  and  wife.  Decree  for 
oomplainant. 

Horace  P.  Nixon,  for  complainant  Martin 
V.  Bergen,  Jr.,  for  defendants. 

WALKER,  V.  C.  This  I8  a  foreclosnre 
suit.  Tbe  bin  lAarges  that  on  July  28^ 
1906,  the  defendant  Haslett  was  Indebted 
to  OllTer  Bright  In  the  sum  of  |5,500,  and 
gave  his  bond  and  mortgage  (his  wife  Join- 
ing Iiim  in  tlie  mortgage)  to  Bright  on  two 
tracts  of  land  in  the  borough  of  Holly  Beach, 
Qape  May  county,  to  secure  the  sum  mention- 
ed ;  that  the  mortgage  was  duly  acknowledg- 
ed, and  afterwards  on  August  1,  1906,  was 
recorded;  that  afterwards,  and  on  January 
27,  1907,  Bright  assigned  ^e  bond  and  mort- 
gage to  tbe  complainant  Nixon;  'tbat  tbe 
whole  amount  secured  by  the  mortgage,  wttli 
interest  from  July  28,   1907,  remains  due, 


whereby,  etc.  The  defendaiitB  answoed,  ad- 
mitting tbe  execution  of  the  Irand  and  mort- 
gage and  setting  up:  That  Bright  on  July 
10.  1906,  and  for  many  years  previous,  had 
represented  the  defendant  Haslett  in  sev- 
eral real  estate  transactions  in  Holly  Beach, 
acting  as  bis  confidential  adviser.  Tbat 
at  the  time  of  tbe  purchase  by  Haslett 
from  Bright  of  the  property  in  question  (July 
10,  1906)  and  Immediately  before  tliat  time, 
as  a  means  to  arrive  at  the  value  tliereof. 
Bright  informed  Haslett  that  one  of  the 
properties  was  rented  for' $330  a  year  and  the 
other  for  $500  4  year.  That,  based  principal- 
ly on  these  statements,  Haslett  arrived  at 
an  estimate  of  the  value. of  the  premises  at 
$11,000.  That  subsequently  Haslett  ascer- 
tained tliat  the  premises  were  not  rented  at 
those  amounts,  but  at  the  following  aniounts: 
One  for  $250  and  the  other  for  $330,  That 
Haslett  paid  to  Bright  the  purchase  price 
of  $11,000  as  follows:  $5,500  in  cash  and  a 
purchase-money  mortgage  for  $5,500  (the 
mortgage  being  foreclosed).  That  the  prop- 
erty was  not  worth  $11,000  at  the  time  of  the 
purchase  (actually  made  July  28,  190G)  and 
the  mortgage  was  obtained  by  fraudulent 
representations  Of  facts  relied  upon  by  Has- 
lett which  led  him  to  overestimate  the  value 
Of  the  property.  The  answer  then  proceeds 
to  assert  that  the  defendants  deny  that  the 
complainant  is  a  bona  fide  purchaser  of  the 
mortgage  for  valtie,  and  that  be  had  full 
knowledge  of  t)ie  transaction,  and  Is  the 
holder  of  the  mortgage  for  Bright  and  Is  fore- 
closing it  for  him.  A  replication  was  filed, 
and,  on  the  hearing  of  the  cause,  the  defend- 
ants Haslett  and  wife  presented  a  petition 
for  leave  to  file  a  cross-biU,  and  by  consent 
the  petition  was  filed,  and  leave  to  file  a 
cross-bill  was  giien.  The  hearing  then  pro- 
ceeded as  though  the  cross-bilt  were  filed. 
The  cross-bill  has  not  yet  been  filed,  and,  if 
it  were,  its  prayer  would  doubtless  follow 
the  last  averment  in  the  petition,  which  is 
that  the  defendants  desire  to  rescind,  revoke, 
and  set  aside  the  contract  of  sale  on  the 
ground  of  the  fraudulent  representations 
mentioned,  and  they  assert  that  such  a  re- 
scission would  set  aside" the  bond  and  mort- 
gage, and  would  require  Bright  to  refund  to 
Haslett  the,  moneys  paid  by  him  to  Bright 
as  the  consideration  of  tbe  properties.  Bright 
to  be  mad6  a  party.  i 

The  facts  developed  upon  the  trial  show  | 
conclusively  that  the  complainant  is  a  pur- 
chaser of  the  mortgage  for  value.  In  this 
posture  of  the  case  I  confess  tbat  I  do  not 
understand  exactly  in  what  position  the  de- 
fendants would  place  the  complainant  with 
reference  to  the  mortgage  security.  Kelther  hy 
pleading  nor  by  argument  hare  they  inform- 
ed the  court  on  this  score.  The  bill  prayed 
for  an  answer  without  oath,  and  the  answer, 
very'  properly.  Is  not  sworn  to.  The  petltios 
for  leave  to  tile  a  cross-bill  avers  that  the 
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petitioners  are  Informed  and  believe  that  the 
complainant  waa  fuUy  Informed  of  the  fraud 
which  had.  been  practiced  on  them  at  the 
time  of  accepting  the  assignment,  and.  that 
be  did  not  purchase  the  mortgage  for  any 
consideration  passing  from  him,  but  la  the 
holder  of  the  same  for  Bright,  This  petition 
la  sworn  to,  and,  by  consent,  was  treated  as 
the  teatlmony  of  the  defendant  on  the  aub- 
Ject 

On  this  question  of  fraud  so  far  -as  the 
complainant,  the  assignee  of.  the  mortgage, 
la  concerned,  we  have  the  defendant  Ha,slett 
testifying  that  he  is  Informed  and  bellevea 
that  the  complainant  was  cognizant  of  It, 
wlthoat  stating  the  sov^iwe.of  his  Information, 
while  the  complainant  testified  that  be  paid 
$5,SQ0  for  the  mort^agie,  -and  tffok  from  Has^ 
lett,  the  owner  of  the  equity,  of  redemption 
and  mortgage,  a  declaration  that  he  had  no 
ofTset  against  the  mortgage,  debt,  wUch 
paper  waa  In  bla  banda  before  he  paid  the 
money  for  the  mortgage;  that  he  did  not 
personally  examine..  Into  the  value .  of  the 
property,  nor  have  any  consultation  with 
Mr.  Bright  upon  the  subject,  bat  became  sat- 
lafled  that  the  _prc{>er.ty,,.waa  -worth  the 
amount  of^ttae  mortgj^ge.by  accepting  the 
word  of  Mr.  .Horace  F>.  Nixon,  his  sol  i<^ tor. 
Mr.  Horace  F.  Mlzon  was  sworn  as  a  witness, 
and  said  that  at  the  time-  Bright .  ai^lled  to 
bim  to  sell  the  mortgage  he  represented. to 
htm  that  the  properties  .were'  rented  at  $350 
and  $300, .  respecMvely ;  that  he  went  to  ex- 
amine the  property  .and. found. oqt  that  the 
rents  were  ^SO  and  $300^  and  also  $150 
for  still  another  buUding  on '  the- premises. 
This  was  before,  the  loan  was  made,  and,  not- 
withstanding the  properties  were- not  rented 
for  as  high  afigure  as  Bright  said  diey  were, 
he  was  satisfied  with  the  security,  and  toolc 
the  mortga«&  Besides  testifying  that  he  ln-< 
Tested  $5,560  in  the  mortgage,  the  complain- 
ant put  in:  evidence  the  checic  of  ills  solicitor 
(for  that  amount  less  the  Boltcltor's  charges 
for  aearches,  etc.),  frhlch  went  to' Bright.  It 
la  admitted '  that '  the  property  is  not  worth 
the  $11,000,  the  price  at  which  Haslett  bought 
It  from  Bright,  but  that  It  Is  worth  about 
$8X>0O,  and  that  the  sale  went  through  on' 
the  basis  that  'tiie  rent  be  paid  a. year  in  ad- 
vance, and  41tat  Haslett  did.  not  discover  the 
true  amount  of  rents  tmtlt  the  spring  of  1907, 
which  was  after  the  assignment  of  the  tnort-' 
^age  to  the.complalnant 

In  Magie  v.  Reynolds,  M  N.  J.  Bq.  118;  2S, 
AtT.  150,  a  mortgage  was  procured  to  be  giv- 
en by  fraud  and  without  any  consideration. 
It  wos  assigned  for  a  consideration,  and,  up- 
on foreclosure  under  a  oross^bill  by  the  mort- 
eagors  and  owners  of  the  equity  aif  redemp- 
tion to  have  It  canceled,  'Vice  Chancellor 
Pitney  held  that  the  complainant's. bill  should 
be  diamissed  as  to  them,  and  that  they  were 
entitled  to  have  the  bond  and  mortgage  deliv- 
ered iq>  to  be  cai\<:eled.  .  I^bis  upon  the 
ground  that  the  assignee  of  a  mortgage  takes 
Sbm  saaM  subject  to  all  defttnaea  which  the 


mojrtgagor  bad,  to  the  debt  whidbi  the  mort- 
gage was  given  to  secure.  He  held,  however, 
that  It  is  the  duty  of  a  person  about  to  take 
the  assignment  of  a  bond  and  mortgnge  to 
Inquire  of  the  obligor  and  mortgagor  as  to 
his  liability  thereon.  It  will  be  remembered 
that, this  Inquiry,  was  made  In  the  case  at 
bar>  and  that  tlie  defendant  and  mortgagor 
gave  to  the  complainant  a  declaration  in  writ- 
ing that  he  had  no  charge,  claim,  demand, 
.plea  :or  set-off  upon,  for,  or  against  th^  mort- 
gage in  any  way  or.  manner,  the  declaration 
commencing  with  the  recital  that  the  yery 
mortgage  ti^  question  waa  about  to  be  assign- 
ed from  the  holder  to  the  assignee,  who  Is 
the  complainant,  and  notice  of  which  assign- 
ment had  be^n  received  by  the  mortgagor 
wlio  made  the  declaration.  To  allow  the  de- 
fendant's claim  in.  the  face  of  his  solemn  dec- 
laration In  writing  would  "be  to  overthrow 
the  whole  doctrine  of  estoppel  with  refer- 
ence to  the  assignment  of  mortgage^.. made 
after  Inquiry  of  the  mortgagor  or  person 
owning  the  equity  of  re^eipption  as  to  wheth- 
er the  mortgage  is  due,  so  that  the  Intending 
purchaser  can  sfXely  take  an  assignment  of 
it  aaa  valid  and  existing  security.  In  Wood- 
:ruff  V,  Morrlstown, Institution  for  Savings,  34 
N.  J.  Bq.  174,.  Vice  Chancellor  .Van  Fleet 
held :  VWhere  one  personi  by  either  words  or 
conduct,  induces  another  to  believe  that  he 
may  aafely  purchase  certain  property,  or 
take  ft  certain-  security,  and  subsequently, 
rely-lng  oq  such  representations,  acquires  the 
property  or  security,  the  former  will  never 
be  permitted  In  a.  court  of  equity  to  over- 
throw the  title  80  acquired.'*  .In  Magie  ▼. 
ReyncildSt  ubi  supra,  'Vice  Chancellor  Pitney 
(51  N.  3.  Eq.  116,  26  Atl.  154),  remarked  that 
Ghaocellor  Vroom  in  Shannon  y>  Marselis,  1 
K.  }.  Eq.  413.  424,. examined  the  avthorities 
in  England  and  New  York,  and  qnot^  with 
approbation  the  language  of  Chancellor  Kent, 
in.  which  he  stated  that  It  Is  the  duty  of  the 
assignee  to.  make  iuquirles  of  the  obligor  or 
mortgagor,  or  person  owning  the  equity,  of 
redemption  before  taking  an  assignment  of  a 
bond.and  mortgage.^  Be  cites,  also,  Matthew  v. 
'WaUwyn,.4  Vee.  113.'  in  which  Lord  Chancel- 
lor Loughborougfa  observed  at  j^ge  127:  "Per- 
sona most  conversant  In  c(»iveyanclng  hold 
It  extremely  unfit,  and  very  rash,  and  a  ve^ 
indifferent  security,  to  take  an  assignment  of 
a  mortgage  without,  the  privity  of  the  moct- 
gagor  as  to  the  sum  really  due.  that,  in  fact, 
It'do^.  happun  that  assignments  of  mortgages 
are.  taken  without  calling  upon  the  mortga- 
gor; *  1  •  but  no  conveyancer  of  estab- 
lished practice  would  recommend  It  as  a 
good  title-  to  take  an  assignment  of  a  mort- 
gage wlthoat  making  the  mortgagor  a  party, 
and  being  satisfied  that  the  money  was  really 
due."  It  appears  that  this  estoppel  .will 
arise,,  not  only  where  a  certificate  In  writing 
that  tbece  are  no  defenses  or  set-offs. against 
the  mortgage  la  given,  but  even  where  oral 
statements  are  made  to  that  efCect.  20  AJxu 
&  Eng^  Bincr.  eC  Iaw  (2d  Bd.)  p.  1043,      ■ 
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It  is  true  that  the  InTestlgatlon  made  by 
the  complainant's  solicitor  when  he  was  in- 
quiring into  the  title  and  ralue  of  the  prop- 
erty disclosed  the  fact  that  the  rentals  were 
$7S0,  instead  of  $850,  per  annnm;  but  that 
did  not  necessarily  sliow  that  the  property 
was  worth  less  than  the  defendant  gave  for 
it.  The  complainant,  as  prospective  assignee 
of  the  mortgage,  was  not  so  much  Interested 
in  the  rental  value  as  in  the  intrinsic  value 
of  the  property.  The  solicitor  satisfied  him- 
self that  the  property  was  well  worth  an  In- 
vestment of  $5,600  on  a  mortgage,  and  so  re- 
ported to  bis  principal.  Then,  to  make  sure 
of  the  availability  of  the  security,  he  pro- 
cured from  the  mortgagor  and  owner  of  the 
equity  of  redemption  a  solemn  declaration  in 
writing  under  seal  that  the  wh<de  amount  for 
which  the  mortgage  was  given  was  still  due 
and  owing,  and 'that  he  had  no  defense  what- 
ever against  the  payment  of  the  moneys  se-' 
cured  by  the  mortgage.  More  than  this,  the 
defendant  Haslett  paid  the  complainant  an 
installment  of  Interest  on  the  mortgage  in 
July,  1907,  which  was  six  months  after  the 
complainant  had  purchased  the  mortgage  on 
the  strength  of  his  declaration  of  no  set-oft. 
Further,  on  September  10,  1907,  the  defend- 
ant wrote  the  complainant's  solicitor  as  fol- 
lows: "In  reference  to  paying  that  $1,000 
<m  account  of  mortgage,  am  not  able  as  yet 
to  do  so."  Later,  and  on  October  10,  1907, 
be  wrote  again  to  the  solicitor  as  follows: 
"In  r^ly  to  your  letter  of  the  18th,  would 
say  I  expected  to  have  been  able  to  take  up 
ttie  whole  mortgage  before  this,  and  feel  con- 
fident that  I  shall  do  so  very  soon.  Trusting 
you'  will  show  me  some  leniency  in  the  mat- 
ter, I  remain,"  eta  These  letters  refer  to 
the  mortgage  under  foreclosure.  The  defend- 
ants set  up  that  it  was  .not  until  late  in  the 
spring  of  1907  that  they  learned  of  the  fraud 
that  had  been  practiced  on  them.  It  will  be 
remembered  that  they  purchased  the  proper- 
ty July  10,  and  took  title  July  28,  1906,  and 
gave  the  declaration  of  no  set-ofT  January 
21,  1007.  The  installment  of  interest  was 
paid  to  the  complainant  two  or  three  months 
after  the  discovery  of  the  fraud,  and  the  let- 
ters excusing  payment  of  principal  were  writ- 
ten some  time  after  that.  Of  course,  the  pay- 
m«it  of  interest  and  the  promise  tor  pay  the 
principal  after  the  discovery  of  fraud  would 
not  work  an  estoppel,  for  the  assignment  had 
been  made  without  any  consideration  passing 
from  the  complainant  to  the  defendant  Has- 
lett, and  the  payment  and  promises  had  ref- 
erence to  the  original  debt ;  but  the  conduct 
of  Haslett  In  paying  the  interest,  and  promis- 
ing, as  it  appears,  to  pay  to  the  complainant 
part,  if  not  the  whole,  of  the  principal,  are 
drcnmstances  from  which  it  is  Inferable  that 
the  attempt  to  rescind  the  contract  and 
throw  the  property  back  on  Bright  and  se- 
cure a  return  of  the  consideration  actually 
paid  him  is  bom  solely  of  an  attempt  to  de- 


feat the  foreclosure  of  iBe  mortgage.     Abj- 
how,  in  th\a  posture  of  the  affair,   tbe  cos- 
plalnant  would  still  be  entitled  to   have  i 
decree  for  the  sale  of  the  property  to  satistr 
his   mortgage   out   of   the   land,    as    agalmt 
Bright,  if  not  as  against  Haslett.     A  some- 
what   similar   situation   arose    In    Magie  t. 
Reynolds,  ubl  supra.    In  that  case  tbe  men 
gage  was  given  by  Reynolds  and  wife  to  aat 
Sumner,  who  assigned  it  to  one   Bloos.  aod 
Bloss  assigned   it  to   the  complainant.     As 
already  stated,  it  was  ascertained  that  tiM 
mortgage  in  its  inception  was  wftbont  em- 
slderation.    The  complainant  made  tlie  fate: 
mistake  of  not  Inquiring  of  tbe  mortgage 
and  obligor  as  to  wliether  or  not  the  mort- 
gage was  a  valid  and  subsisting  security  and 
what  was  due  upon  it,  and  it  waa  held  that 
the  defendants  as  against  tbe  complabiaM 
were  entitled  to  a  dismissal  of  tbe  biU.  sad 
to  ttave  the  bond  and  mortgage  deUvoed  m 
for  cancelation.     Not  so  with  reference  tt< 
the  defendant  Bloss,  who  in  bta  aaalgnaitB: 
to  the  complainant  covenanted   and   agrecil 
to  guarantee  the  payment  of  tbe   bond  lad 
mortgage.    The  complainant  -wsa  allowed  to 
amend  the  bill  by  inserting  a  prayer  for  p«r- 
ment  by  Bloss,  and  a  decree  for  peyioeiit  if 
him  was  made.    Now,  surely.  If  It  were  to  be 
decreed  that  the  transaction  iraa  frandolest 
and  should  be  rescinded  and    Haalett  utl 
Bright  restored  to  their  former  status,  tli: 
decree  would  be,  further,  that  tbe  mortgiged 
premises  be  sold  as  the  property  of  Biigbt 
to  raise  and  pay  the  money  dae  to  tbe  ew- 
plalnant,    for    Bright,    having    received  (be 
mortgage  from  Haslett  and  baTing  sold  it 
to  Nixon,  could  not  defeat  Nixon's  claim  tx 
the  moi^ey  which  he  (Bright)  got  from  Nhcon 
upon  the  strength  of  the  mortgage  secorit;. 
I  say  "if  it  were  to  he  decreed  that  tte 
transaction  be  declared  to  be  frandulent  be- 
cause the  cross-bill  is  not  in,  and  Bright  h 
not    represented    before   the    court    by   UT 
solicitor,    and   thwefore   no   decree    can  be 
made  against  him.    If  Brigbt's  misrepresai- 
tatlons,  for  such  on  this  record  they  appeu 
to  be,  are  sufficient  in  law  to   rescind  tbe 
transaction  and  restore  the  atatna  in  behalf 
of  Haslett,  tlie  question  can  be  tried  on  u 
application  for  the  surplns  money,  if  any  be 
raised  by  the  sale  of  the  mortgaged  premliHt, 
or  by  other  appropriate  action. 

There  will  be  a  final  decree  of  fbredosnic 
in  favor  of  the  complainant  against  the  de- 
fendants, with  costs. 


(T4  M.  J.  B.  M 

SPBNOD  T.  SPBNCi:, 

(Conrt  of  Chancery  of  New  Jersey.     Oct  U> 
190a) 

1.  JuDauBRT  ({  654*)— Res  Judioata. 

In  a  suit  for  divorce  a  menaa  et  tion, 
on  tbe  groand  of  extreme  cruelty,  if  tbe  facts 
constituting  the  alleged  cmelty  are  diq>roved, 
a  decree  digmiaBing  the  petition  of  complaiat 
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will  operate  res  indicate,  and  be  a  bar  to  idead- 
ing  or  proving  the  same  f^ts  in  any  anbae- 
quent  suit;  bat,  U  the  facts  be  true,  but  in- 
sufficient to  entitle  the  petitioner  to  relief,  then 
a  decree  of  dismissal  may  be  entered  vithout 
prejudice  to  the  petitioners  ri^bt  to  plead  and 
prove  the  same  facts,  in  addition  to  any  other 
or  others,  which  may  afford  the  groand  of  a 
subsequent  snit  against  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1165;   Dec.  Dig.  |  6M.*] 

2.    DiVOSCK  (I  130*)— CBUELTT— EVIDENOS. 

Facts  of  this  case  held  to  be  insuflSclent  in 
law  to  entitle  the  petitioner  to  relief.  Held  also, 
that  the  petition  slioQid  l>e  dismissed,  but  with- 
oat  prejudice. 

[E<d.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  U  442-145:   Dec.  1%  {  ISO.*] 

(SyUaboa  by  the  Conrt.) 

Bill  by  Jobanna  Spence  for  divorce  against 
Itioinas  H.  Spence.    Complaint  dismisaed. 

Marrln  A.  Spanlding  and  Barton  B.  Hut- 
chinson, for  petitioner.  John  Bykes  and  Lin- 
ton Satterthwait,  for  defendant 


WALKER,  V.  C.  This  is  ewentlally  a  fact 
case,  and  at  tlie  dase  of  the  hearing  I  took 
occasion  to  remark  tliat  I  was  In  a  state  of 
dubiety  concerning  the  decision.  I  regarded, 
and  regard  the  case  as  a  very  close  one.  Upon 
the  hearing  I  also  remarked  that  unfounded 
charges  of  adultery  by  the  husband  against 
the  wife  were  the  principal  facts  of  the  al- 
leged extreme  cruelty.  In  Black  v.  Black,  80 
N.  J.  Eq.  215,  Vice  Qhancellor  Van  Fleet,  at 
page  221,  used  this  language:  "Slight  violence 
by  a  buaband,  who  has  evinced  a  hatred  al- 
most diabolical,  against  bis  wife.  In  attempt- 
ing to  blast  her  reputation  by  fabricating  a 
charge  of  adultery  against  her,  has  t>een  deem- 
ed gufflclent"  So,  It  appears  there  must  be 
some  form  of  violence,  coupled  with  a  false 
charge  of  adultery,  to  entitle  a  wife  to  a  de- 
cree, and  It  seems  It  need  not  I>e  the  actual 
infliction  of  physical  Injury,  but  may  be 
threatened  only,  provided  there  t>e  reasonable 
ground  to  apprehend  that  it  will  be  inflicted. 
Close  T.  Close,  25  N.  J.  Eq.  626;  Smith  v. 
Smith,  40  N.  3.  Eq.  566,  694,  5  Atl.  100.  The 
defendant  In  this  case  seduced  his  wife  before 
marriage,  and,  whether  from  that  fact  or  not, 
he  seema  to  have  taken  more  or  less  delight, 
during  the  10  years  they  lived  together,  in 
denying  the  parentage,  not  only  of  his  first, 
but  his  second  child.  He  frequently  Informed 
hl8  wife,  and  several  times  in  the  presence  of 
others,  that  be  was  not  the  father  of  her  chil- 
dren. This,  of  course,  amounts  to  a  charge  of 
adultery  as  to  the  last  child,  and  fornication 
with  some  one  other  than  himself  as  to  the 
first  child.  There  were  also  some  acts  of  vio- 
lence testified  to,  but  they  were  few  and  far 
between,  and  not  severe.  He  was  also  guilty 
of  some  acts  of  cruelty  not  violent  in  charac- 
ter. Ttie  rule  is  tliat  a  divorce  from  bed  and 
board  for  extreme  cruelty  is  not  granted  by 
way  of  punishment  for  past  offenses,  but  as  a 


preventive  measure,  to  protect  the  health  or 
life  of  the  wife  from  threatened  danger  In  the 
future.  Weigel  r.  Welgel,  60  N.  J.  Eq.  322, 
47  Atl.  183.  Now  the  effect  of  Mrs.  Spence's 
testimony  Is  that  her  greatest  apprehension, 
If  not  her  only  fear  of  her  husband — tbat  Is, 
fear  of  lK>dily  harm  from  lilm — is  the  fact 
that  he  had  a  revolver  In  the  house.  He  did 
tell  her  that  be  would  show  ber  what  he 
would  do  with  it,  but  she  admits  tbat  he 
never  pointed  it  at  her,  or  threatened  ber  di- 
rectly with  it  in  any  way. 

Splice  upon  the  witness  stand  expressed  a 
desire  to  have  bis  wife  return  to  him,  and 
promised  to  treat  her  well  In  the  future.  His 
conduct  toward  her  In  the  past,  to  say  the 
least  of  it,  was  that  of  a  dastard,  and  It  may 
be  regrettable  that  the  evidence,  imder  the 
authoritiefl,  does  not  entitle  her  to  a  decree. 
His  conduct  was  certainly  Intolemble  at  times, 
but  did  not,  In  my  Judgment,  according  to  the 
adjudications,  amoimt  to  what  in  the  law  of 
this  state  is  denominated  extreme  crueltjr. 
In  this  cause,  as  I  view  It,  tlie  petitioner  Just 
falls  short  of  making  a  case  under  the  law. 
It  is  certainly  not  to  be  regretted  ttiat,  in  dis- 
missing the  wife's  petition  in  this  case,  I  may 
do  it  wltliout  prejudice  to  ber  so  that,  if  she 
should  accept  his  proffer  and  renew  marital 
relations  with  him,  then.  In  the  event  of  any 
other  outbreak  on  bis  part,  justifying  another 
appeal  by  her  to  this  conrt,  the  offenses  which 
wer«  made  the  subject  of  her  present  com- 
plaint will  lie  available  to  her  In  addition  to 
any  fresh  outrage  he  may  commit  This 
course  was  adopted  in  English  v.  Englicib,  27 
N.  J.  Eq.  579,  in  which  the  Court  of  Errors 
and  Appeals  said,  at  page  586:  "The  bill  will 
be  dismissed  without  prejudice,  so  that  the 
facts  urged  In  this  complaint  may  be  used  If 
the  case  should  again  be  brought  before  the 
conrt"  Such  will  be  the  decree  in  the  case  at 
bar. 

I  have  no  hesitation  In  pronouncing  the  rule 
to  be  this:  If  the  facts  constituting  the  al- 
leged cruelty  are  disproved,  a  decree  dismiss- 
ing the  petition  of  complaint  will  operate  res 
Judicata,  and  be  a  twr  to  pleading  or  proving 
the  same  facts  in  any  subsequent  suit;  but 
that  if  the  facts  t>e  true,  but  Insufficient  to 
entitle  the  petitioner  to  relief,  then  a  decree 
of  dismissal  may  be  entered  withont  preju- 
dice to  tlie  iietitloner's  right  to  plead  and 
prove  the  same  facts,  in  addition  to  any  other 
or  others,  which  may  afford  the  grronnd  of  a 
subsequent  suit  against  the  defendant  Too 
often,  I  fear,  men  like  Spence  interpret  a  de- 
cree dismissing  absolutely  a  wife's  complaint 
In  causes  like  this  as  a  Judicial  indorsement 
and  they  consequently  feel  that  tbey  can  cop- 
tlnue  their  cruel  course  of  conduct  toward 
their  wives  with  Impunity.  Whenever  it  is 
possible.  In  a  case  of  this  kind,  they  should  be 
Informed  otherwise,  and  given  to  know  that 
if  their  wives  return  to  them,  a  repetition  of 
the  past  coupled  with  the  past  Is  likely  to 
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lead  to  a  Judicial  separation,  with  an  award 
of  the  custody  of  children  and  alimony  against 
them,  ct-A  permanent  character. 


(74  N.  J.  B.  Sm 

KNIKBly  et  al.  v.  SPITZ  et  al. 
<Ooart  of  Chancery  of  New  J'ersey.     Oct   8, 
190&> 

1.  WlIXB  (8  222*)— PKAUflOtKKT  WnXB— Bq- 
niTABLB  JUBISDICnON. 

Equity  has  no  jurisdiction  to  decree  fraud- 
ulent wills  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  643 ;   Dec.  Dig.  f  222.^1 

2.  EqUITT  (5  1*)— JUBISMOTIOH— EXlSBCXSK  OF 

JtrMSDicnow. 

Joritdiction  of  eqnity,  when  properly  in- 
voked,, must  be  exercised  in  the  absence  of  good 
reason  to  the  contrary  based  on  a  definite  prin- 
ciple of  equity; 

fEd.  Note.— For  other  cases,  see  E<gnity,  Dec 
Dig.  it*]  ,       .        ^ 

S.  Equity  (|  42*)  —  Jubisdictioh  —  Objec- 
tions. 

In  tke  absence  of  objection  In  Umine  that 
the  remedy  at  law  is  adequate,  equity  will  ex- 
ercise lis  jurisdiction  unless  on  jts  own  motion 
it  sees  fit  to  remand  the  parties  to  a  court  of 
law. 

[Ed.  Note.— For  other  eases,  see  Bqnlty,  Cent. 
Die.  «§  119.  120;    Dec  Dig.  {  42,*] 

4.  CaRCBIXATIOK    of    IWSTRUMEirrs    (I    10*)— 
JUBISDICTION— KEMEDY  at  LAW. 

A  bill  which  alleges  that  a  will  and  deeds 
were  procured  by  fraud,  and  prays  that  the 
deeds  he  set  aside,  and  that  toe  title  to  the 
lands  disposed  of  by  the  deeds  and  will  be  re- 
vested in  complainants  as  heirs  at  law  of  the 
grantor  and  testator,  presents  a  case  for  eqoita; 
ble  relief  so  far  as  the  bill  prays  for  the  can- 
cellation of  the  deeds,  and,  in  the  absence  of 
seasonable  objection  on  the  ground  that  the 
remedy  at  law  is  adequate,  equity  will  take  ju-' 
risdiction  to  that  extent,  though  iv  court  of  law 
in  ejeotment  has  jurisdiction  to  determine  the 
validity  of  the  will 'and  deeds  In  one  action. 

[Ed,  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  i  9;  Dec  Dig.  { 
10.»1 

5.  Equity.  (8  233*)  —  JuBi8DicTiiON— Objec- 
tions—Demubbers. 

A  demurrer  to  a  bill  within  the  jurisdic- 
tion of  equity  on  the  ground  of  want  of  equity 
is  too  indefinite  to  raise  the  objection  that  the 
remedy  at  law  is  adequate. 

[Ed.  >?ote. — ^For  other  cases,  see  Equity,  Cent. 
Dig.  {  509;    Dec.  Dig.  |  233.*] 

6.  Equity  (8  147*)— Pmadino— Bnjj»— Mut- 

TlrABIODSNESS. 

The  rule  as  to  multifariousness  in  a  bill  in 
equity  is  based  largely  on  considerations  of 
convenience,  esi^edally  in  those  eases  of  piulti- 
faripusness  which  are  more  properly  termed 
•'misjoinder." 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  8  147.*] 

7.  Equity  (5  148*)  —  Pleading— Multifabi- 

OU'SNESS. 

A  hill  by  heirs  which  alleges  that  the 
ancestor  was  induced  by  fraud  to  execute  a 
will  and  deeds,  and  which  prays  for  the  cancel- 
lation of  the  deeds,  and  that  the  title  to  the 
lands  be  vested  in  complainants  as  heirs  at  law, 
is  not  multifarious. 

[Ei.  'Notc^For  other  cases,  see  Equity,  Cent 
Dig.  SI  341-^8;    Dec.  Dig.  |  148.»] 


8.   CANCEtLATtOJf    OT    iNtmUMEH'lS    (f    85*>— 

Pabtieb— Necesbaby  Pabtiks. 

A  bill  by  heirs  for  the  cancellatim  of 
deeds  executed  by  the  ancestor  od  the  gromiii 
of  fraud,  which  makes  heirs  whose  intere^i 
are  concurrent  with  those  of  complainants  ^ 
fendanta  without  giving  any  reason  for  the  fail- 
ure to  join  them '  as  parties  complainant,  is 
bad  on  demurrer,  nnder  the  mle  that  sll  tea- 
ants  in  eommon  shquld  be  joined  as  parties 
complainant  unless  some  of  them  refuse  to  joia 
as  complainants,  in  which  case  they  shonid  be 
made  defendants  with  a  proper  allegation  set- 
ting forth  their  refusal  to  join  aa  compUi:>- 
ants. 

[Ed.  Note.— For  other  cases,  see  Canceliatioa 
of  ][nstrumenta,  Dec  Dig.  |  3o.*] 

Suit  by  Christian  Knikel  and  others 
against  Bllzabetb  Spits  and  otheia.  On  ^ 
murrer  to  bill.    Demurrer  sustained. 

M.  T.  Boseubeirg,  for  complalnnnta.  John 
J.  Fallon,  for  defendants. 


STEVENSON,  V,  a  The  foUowlng  an 
my  conclusions: 

The  general  specifica^on,  of  "want  of  eva- 
ty"  in  not  sustained.  The  tilll  la  filed  by 
hdirs,  and  alleges  that  the  ancestor  noade  i 
will  and  also  deeds  of  conveyance  under 
which  the  'defendant  Elizabeth  Spitz  daimi 
title  to  the  liand  which  is  the  subject-matter 
of  this  litigation,  and  further  alleges  in  e^ 
feet  that  the  ancestor  was  non  compos  men^:s, 
and  that  the  deeds  and  the  will  were  procur- 
ed by  fraud,  duress,  undue  influence,  etc.,  and 
prays  that  the  deeds  may  be  set  aside  ac-1 
declared  null  and  void,  and  that  the  title  to 
the  lands'  may  be  decreed  to  be  vested  in 
the  complainants  as  the  heirs  at  law  of  their 
ancestor,  and  that  the  defendant  In  whose  fa- 
vor the  win  and  deeds  were  made  may  ac- 
count for  rents.  This  conrt  has  no  juris- 
diction to  decree  the  will' void.  Frauduleat 
wills  constitute  the  great  exception,  to  ibe 
Jurisdiction  of  courts  of  equity  arising  frosi 
fraud.  2  Pom.  Eq.  8  913;  Trusteea  v.  Wilt- 
insoD,  36  N.  J.  Eq.  141,  144;  It  would  se^3i 
that  so  much  of  the  bill  as  alleges  tbat  the 
will  was  procured  by  fraud,  undue  Influence, 
or  duress,  and  prays  that  the  title  of  the 
complainants  be  established  against  the  der- 
laee,  might  have  been  the  subject  of  a  sep- 
arate demurrer.  Disregarding  tbis  portion  cf 
the  bill,  the  remainder  clearly  pres^its  an 
equitable  cause  of  action  of  a  very  commna 
type.  It  is  true  that,  if  the  complainants 
succeed  in  having  the  deeds  set  aside,  the 
defendant  Elizabeth  Spitz  may  still  assert 
her  title,  under  the  will,  and  that  title  ma.r 
finally  prevail  In  a  test  action  In  a  court 
of  law.  But  the  complainants  have  no  in- 
terest in. any  attack  upon  the  devise  to  the 
defendant  Elizabeth  Spitz  Ini  the  appropriate 
tribunal  where  that  matter  may  be  tried,  on- 
less  they  can  have  these  deeds'  declared  void. 
The^  bring  this  suit  in  a  court  of  equity  hi- 
Toking  the  full  extent  of  the  Jurisdiction  of 
the  court  in  order  to  get  a  decree  which  will 
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enable  them  advantageously  to  prosecute  an 
action  for  tUe  enforcement  of  their  rights  in 
another  court.  The  limitation  upon  the  Juris- 
diction of  this  court  above  mentioned  may 
be  a  defect  in  our  system,  and  In  this  and 
In  other  similar  cases  the  result  may  be  a 
great  Increase  of  the  extent  and  expense 
of  litigation  in  order  to  determine  all  the  con- 
troversies between  the  parties.  Still  the 
undoubted  Jurisdiction  of  this  court,  when 
properly  Invoked,  must  be  exercised,  In  the 
absence  of  a  good  reason  for  refraining  from 
the  exercise  of  such  Jurisdiction  based  upon 
a  definite  principle  of  equity. 

2.  Upon  the  argument  of  the  demurrer 
the  suggestion  was  made  by  the  court  to 
counsel  for  the  complainants  that  they  had 
an  adequate  remedy  at  law  for  the  grievances 
alleged  In  the  bill  In  respect  of  both  the  deeds 
and  the  will.  The  question  for  consideration 
Is  whether  the  Jurisdiction  of  this  court  bas- 
ed upon  fraud,  while  beyond  all  question  bo 
far  as  the  deeds  are  concerned,  ought  to  be 
exercised  where  the  remedy  at  law  is  even 
more  ample  and  adequate  than  any  remedy 
In  a  court  of  equity.  Eggers  v.  Anderson,  63 
K.  J.  Bq.  264,  49  Atl.  578,  55  L.  R.  A.  570; 
Onlcbtel  v.  First  Nat.  Bank  of  Hightstown, 
66  N.  J.  Eq.  88,  89,  53  Atl.  1041.  In  this 
case  not  only  must  the  complainants  resort 
to  an  action  at  law  In  order  to  test  the  va- 
lidity of  the  will  alleged  to  have  been  procur- 
ed by  fraud,  but  In  the  same  action  they 
seem  to  have  ample  opportunity  to  test  the 
validity  of  these  deeds.  The  fraud  alleged 
in  the  procurement  of  these  deeds  is  plainly 
«ognlzabIe  at  law  as  well  as  In  equity.  It  is 
tinnecessary  to  consider  the  very  narrow 
'Question,  if  there  Iv  one,  whether  In  an  ac- 
tion of  ejectment  a  deed  of  real  estate  may  be 
declared  void  on  the  ground  of  undue  in- 
fluence practiced  upon  the  grantor,  where 
there  is  no  other  feature  of  the  case  which 
makes  the  alleged  defect  In  the  conveyance 
classlflable  as  a  fraud.  I  know  of  no  reason 
-why  a  Jury  in  an  action  of  ejectment  may 
not  pass  on  the  question  whether  such  in-' 
fluence  was  brought  to  bear  upon  the  mind 
of  the  grantor  as  to  deprive  him  of  his  free 
agency,  and  to  subject  his  will  to  the  absolute 
-control  of  others  when  precisely  this  same 
Issue  In  respect  of  a  devise  of  land  not  only 
may  be,  but  practically  must  be,  tried  by  a 
Jury  in  an  action  of  ejectment  Passing  this 
question,  however,  the  case  made  out  In  the 
bin  against  these  deeds  is  one  of  gross  fraud 
as  well  as  duress.  It*  is  plain  that  a  conrt 
of  law  In  an  action  of  ejectment  would  have 
full  Jurisdiction  to  adjudicate  that  these 
-deeds  are  void  on  the  ground  of  frand  in 
their  execution.  If  the  question  were  an 
open  one  and  properly  presented  now  on  titis 
demurrer,  no  donbt  an  argument  conld  be 
made  worthy  of  careful  consideration  In  fa- 
vor of  the  proposition  that,  while  this  court 
has  Jurisdiction  to  entertain  a  suit  to  de- 
clare these  deeds  void  on  the  ground  of  fraud, 
each  Jurisdiction  ought  not  to  be  exercised 
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when  the  conrt  Is  powerless  to  decide  the 
whole  case — ^when  In  case  the  deeds  shall  be 
set  aside  the  function  of  this  court  ends, 
and  the  complainants  mnst  then  resort  to  an 
action  at  law  to  determine  the  validity  of  the 
will — ^while  the  courts  of  law  stand  ready 
in  a  single  action  to  determine  the  whole 
controversy  over  both  deeds  and  will.  It 
seems  to  be  settled,  however,  that  the  ob- 
jection to  the  exercise  of  the  Jurisdiction  of 
this  court  in  a  particular  case  based  upon 
fraud  mnst  be  made  in  limine.  Eggers  ▼. 
Anderson,  supra;  Krueger  v.  Armltage,  58  M. 
J.  Bq.  357,  361,  44  Atl.  167.  In  the  absence 
of  seasonable  objection  on  the  ground  that 
the  remedy  at  law  is  adequate,  this  court 
will  proceed  to  exercise  its  unquestioned  Ju- 
risdiction unless  of  its  own  motion  It  sees 
fit  to  exercise  the  discretionary  power  of  re- 
manding the  parties  litigant  to  a  court  of 
law.  Varrick  v,  Hitt,  66  N.  J.  Eq.  442,  57 
Atl.  406:  L^igb  Zinc  Co.  v.  Trotter,  43  N. 
J.  Eq.  185,  204,  7  Atl.  650,  10  Atl.  607.  The 
defendant  by  refraining  at  the  first  opportu- 
nity from  raising  the  objection  to  the  exercise 
of  jTirlsdictlon  by  this  court,  which  objec- 
tion. If  sustained,  will  compel  the  complain- 
ant to  commence  his  litigation  over  again  In 
another  court,  may  well  be  deemed  •  to  be 
stipulating  or  assenting  to  the  proposition 
that  the  remedy  at  law  is  not  adequate,  and 
that,  therefore,  the  complainant's  case  should 
be  disposed  of  by  the  exercise  of  the  Juris- 
diction of  this  court.  In  this  case  the  only 
specification  of  a  ground  for  demurrer  which 
can  possibly  cover  the  objection  under  con- 
sideration Is  the  general  specification  of  want 
of  equity.  Inasmuch  as  the  court  has  Juris- 
diction, such  a  specification  seems  to  ma  to 
be  too  general  and  Indefinite.  Moreover,  ttie 
argimient  of  the  demurrer  made  by  counsel 
for  the  defendant  did  not  suggest  the  point. 
The  parties  did  not  come  before  the  conrt 
to  argue  such  a  question,  and,  in  fact,  it  was 
not  argued  except  so  far  as  counsel  for  the 
complainant  endeavored  to  answer  the  q:ues- 
tions  of  the  court  I  do  not  think  that  it 
would  be  fair  to  consider  this  possible  ob- 
jection to  the  exercise  of  Jurisdiction  In  this 
case  as  presented  to  the  court  by  the  demur- 
rer. To  meet  the  suggested  difficulty  in  the 
way  of  the  complainants'  case,  counsel  for 
complainants  cites  tlie  decision  of  Vice  Chan- 
cellor Pitney  In  the  case  of  Foth  v.  EUen- 
berger  (N.  J.  Ch.)  47  Atl.  216.  That  case  is 
substantially  on  all  fours  with  the  present 
one,  excepting  that  the  case  was  on  final 
hearing  on  bill,  answer,  and  proofs.  The 
objection  above  set  forth  was  not  taken.  The 
court  held  that  for  the  purposes  of  that  ac- 
tion, the  will  "must  be  laid  out  of  view,"  and 
a  decree  was  advised  setting  aside  the  fraud- 
ulent deed.  In  view  of  this  authority  and  of 
the  form  of  the  demurrer,  I  have  concluded 
that,  even  though  the  proofs  have  yet  to  be 
taken,  this  conrt  of  Its  own  motion  should 
not  refuse  to  exercise  its  Jurisdiction  in  re- 
spect of  the  perfectly  plain  case  of  frand 
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infecting  these  deeds  set  forth  In  the  com- 
plainants'  bill.  If  the  complainants  fail  in 
this  suit,  it  would  seem  that  the  whole  con- 
troversy between  the  parties  will  be  finally 
settled.  If  the  complainants  succeed,  it  may 
be  that  the  defendant  Spitz  will  not  deem  It 
worth  while  to  assert  title  under  the  will. 
It  is  therefore  by  no  means  certain  that  the 
entire  litigation  between  the  parties  in  re- 
spect of  this  tract  of  land  will  not  be  con- 
ducted to  a  final  conclusion  in  this  court 
The  complainants  have  a  great  interest  In 
setting  these  deeds  aside.  This  court  has 
power  to  set  these  deeds  aside  if  the  allega- 
tions of  the  bill  in  respect  of  them  are  sus- 
tained by  proofs.  All  the  reasons  above  indi- 
cated why  this  court  might  in  Its  discretion 
decline  to  exercise  Its  jurisdiction  because  of 
the  adequate  and  even  more  complete  con- 
venient and  less  expensive  remedy  which  the 
complainants  may  have  in  a  court  of  law  are 
plainly  presented  upon  the  face  of  this  bill. 
The  demurrer  does  not  even  specify  that  the 
complainants  have  a  remedy  at  law.  The 
grounds  of  demurrer  beyond  the'  general  ob- 
jection of  want  of  equity  and  lack  of  Juris- 
diction in  this  court  are  confined  to  matters 
of  practice  and  procedure  in  courts  of  equity. 

3.  The  objection  that  the  "bill  is  multifari- 
ous and  Joins  distinct  and  separate  matters 
together  which  ought  not  to  be  united  in 
one  bill"  is  not  sustained.  The  rule  in  regard 
to  multifariousness  in  a  bill  in  equity  is  bas- 
ed largely  on  considerations  of  convenience. 
This  is  especially  true  in  these  instances  of 
multifariousness  which  more  properly  are 
termed  misjoinder.  Emans  v.  Bmans,  14  N. 
J.  Eq.  114.  It  would  be  the  veriest  techni- 
cality to  sustain  this  demurrer  on  the  ground 
that  the  bill  sets  forth  a  good  cause  of  action 
against  the  deeds,  and  a  bad  cause  of  action 
— a  cause  of  action  which  might  have  been 
eliminated  by  a  demurrer — against  the  will. 
There  is  no  inconvenience  in  trying  the 
cause  of  action  in  relation  to  the  deeds  of 
which  this  court  has  undoubted  Jurisdiction. 

4.  The  remaining  specifications  of  causes 
of  demurrer  may  be  dealt  with  together. 
The  objection  presented  is  that  three  parties 
who  are  heirs  of  the  ancestor,  and  whose  in- 
terests are  concurrent  with  those  of  the  com- 
plainants, are  made  parties  defendant,  and 
arc  not  made  parties  complainant,  and  that 
"no  reason  is  given  for  failure  to  Join  such 
persons  as  parties  complainant"  This  tech- 
nical objection  I  thinlc  is  well  taken.  All 
these  tenants  in  common  should  be  Joined 
as  parties  complainant  under  a  familiar  rule, 
unless  some  of  them  refuse  to  Join  as  com- 
plainants, in  which  case  they  should  be  made 
parties  defendant  with  a  proper  allegation 
in  the  bill  setting  forth  their  refusal  to  Join 
as  complainants.  1  Dan,  Ch.  PI.  &  Pr.  (6th 
Am.  Ed.)  p.  •100,  note  "a";  Morse  v.  Hovey, 
9  Paige  (N.  Y.)  197. 

An  order  will  be  advised  sustaining  the 


demurrer  on  the  ground  above  set  fbrtli,  and 
permitting  the  complainant  to  amend  his  bill 
within  20  days  after  service  upon  his  solicitor 
of  a  copy  of  the  order,  and  further  providing 
that  In  default  of  such  amendment,  the  de- 
fendant may  apply  on  notice  for  an  order  di»- 
missing  the  bill. 

a*  tf.  J.  B.  S78) 

MONMOUTH   OODNTT   ELECTEIO  CO.  v. 

EATONTOWN  TP.  IN  MONMOUTH 

COUNTI. 

(Conrt  of  Chancery  of  New  Jersey.     Oct  2; 
1908.) 

1.  ExROunon  (|  172*)— ENjonnna  Issuance 
—Pleading. 

Allegations,  in  a  bill  to  restrain  the  entry  of 
a  final  judgment  and  the  issuance  of  execntion 
thereon  as  to  yarioue  errors  of  law  committed 
by  the  judge  trying  the  cause  without  a  jar;, 
must  be  disregarded. 

[E^.  Note.— For  other  cases,  see  Elxecatioa, 
Dec.  Dig.  {  172.*] 

2.  Estoppel  ({  111*)- EIquitable  EIstoppel 
— Legal  and  Equitable  Defense. 

Equitable  estoppels  are  cognizable  at  law 
and  in  equity,  and  where  the  conduct  of  plaia- 
tiB,  in  an  action  of  law  alleged  to  coostitnte 
an  equitable  estoppel  precluding  a  recovery,  is 
as  capable  of  investigation  by  a_jnry,  under  the 
direction  of  the  law  court,  as  by  an  equity 
judge,  the  defense  is  available  at  law. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §  299 ;    Dec.  Dig.  i  111.*] 

8.  JunoMENT  (8  731*)— Equitable  Jdmsdic- 

TiON — ^Res  Judicata. 

A  defendant,  whose  equitable  estoppel  bas 
been  erroneously  disregarded  by  a  conrt  of  law, 
need  not  take  a  writ  of  error  but  he  may 
come  into  equity  to  have  his  estoppel  recognii- 
ed  and  tried,  and  thereupon  the  inability  of  tlie 
law  court  to  take  cognizance  thereof  is  res 
judicata  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  7S1.*] 

4.  Judgment  (S  407*)— Equitable  Relief. 

Where,  in  an  action  at  law,  evidence  es- 
tablishing an  equitable  estoppel  precluding  a 
recovery  was  presented,  though  not  pleaded,  and 
there  was  nothing  to  show  that  the  conrt  would 
not  take  cognizance  of  .  the  defense  and  adju- 
dicate on  it,  defendant  could  not  maintain  a 
bill  to  restrain  the  entry  of  the  judgment 
against  him,  but  bis  remedy  was  by  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  (  771 ;   Dec.  Dig.  |  407.*] 

Suit  by  the  Monmouth  County  Electric 
Company  against  the  township  of  Eatontown, 
in  the  county  of  Monmouth.  Motion  for  In- 
junction, heard  on  bill,  answer,  and  affida- 
vits, denied. 

John  M.  Enrlght'for  the  motion.  James 
Steen,  opposed. 

STEVENSON,  V.  O.  My  condnsion  is 
that  no  case  is  made  out  for  a  preliminary 
Injunction.  The  bill  Is  filed  to  restrain  the 
defendant  from  entering  final  Judgment 
against  the  complainant  In  the  Monmouth 
county  circuit  court,  upon  a  finding  of  the 
Judge  of  that  court  who  tried  the  cause,  by 
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consent,  without  a  Jury,  and  from  Issuing 
execution  or  taking  any  action  or  proceeding 
for  the  recovery  of  the  amount  found  by 
the  court  to  be  due.  A  great  deal  contain- 
ed in  the  bill  appears  to  be  directed  toward 
the  exhibition  of  various  alleged  errors  of 
law  ccnnmitted  by  the  learned  judge  who 
tried  and  decided  the  cause  in  the  laW  court 
All  such  allegations  of  course  must  be  dis- 
regarded. 

The  first  question  is  whether  the  complain- 
ant shows  that  it  has  an  equitable  defense 
which  could  not  be  pleaded  and  proved  in 
the  action  at  law.    The  only  suggestion  of 
any  defense  cognizable  In  equity  is  the  de- 
fense of  an  equitable  estoppel.    It  Is  well 
settled  that  equitable  estoppels  at  the  pres- 
ent time,  as  a  general  rule,  are  cognizable 
at  law  as  well  as  in  equity.    2  Pom.  Eq.  802. 
Ruckelscbaus  v.   Oehme,   48  N.  3.   Eq.  436, 
443,  22  Atl.   184;   Kronson  y.  Lipschitz,  68 
N.  J.  Bq.  367,  60  Atl.  819.    No  pretense  is 
made  that  this  is  a  peculiar  and  complicat- 
ed case  where  equity  ought  to  lutervene,  and 
transfer  tlie  trial  of  the  equitable  estoppel, 
which  of  course  involves  the  trial   of  the 
whole  cause,   from  the  law  court  to  this 
court,   in   accordance    with    the    procedure 
which  was  approved  by  the  Court  of  Errors 
In  Society  v.  Lehigh  Valley  R.  R.  Co.,  32  N. 
3.  Eq.  329.    The  conduct  of  the  defendant, 
the  plaintiff  in  the  legal  action,  which  it  Is 
argued  constitutes  an  equitable  estoppel  pro- 
hibiting the   defendant   from  .  enforcing   the 
claim  which  it  advanced  in  its  lawsuit,  seems 
to  be  extremely  simple,  and  fully  as  capable 
of    investigation   and   comprehension    by   a 
jury,  under  the  direction  of  a  law  court,  as 
by   an   equity   judge.    Nor   is  this   a   case 
where  the  equitable  estoppel  has  been  erro- 
neously excluded  from  consideration  by  the 
law    court,    in    the    mistaken    belief    tliat 
such  defense  was  cognizable  only  in  equity. 
Borcherllng  v.   Buckelschaus,  49   N.   J.  Eq. 
340,  24  Atl.  587;  Headley  v.  Leavitt,  65  N. 
J.  Eq.  748,  755,  65  Atl.  731.    In  such  case 
the  party,  whose  equitable  estoppel  has  been 
erroneously  disregarded  in  the  law  court,  is 
not  obliged  to  take  a  writ  of  error,  but  may 
come  into  a  court  of  equity  to  have  his  equi- 
table  estoppel    recognized    and    tried,     and 
thereupon  the  inability  of  the  law  court  to 
take    cognizance   of    the    equitable    estoppel 
win  be  deemed  res  adjudicata  between  the 
parties. 

In  the  present  case  the  equitable  estoppel 
was  not  specially  pleaded.  If  such  a  defense 
cannot  be  proved  under  the  general  issue,  the 
complainant  has  merely  lost  Its  case  at  law 
because  of  the  inadequacy  of  its  pleadings — 
a  predicament  In  which  parties  to  lawsuits 
frequently  find  themselves.  If,  however,  the 
complainant's  equitable  estoppel  was  avail- 
able under  Its  pleadings  in  the  lawsuit,  then 
it  follows,  either  that  the  law  court  erro- 
neously held  that  it  could  not  take  cognizance 


of  an  equitable  estoppel,  or  adjudicated,  ei- 
ther erroneously  or  correctly,  that  the  equi- 
table estoppel  was  not,  in  point  of  fact,  es- 
tablished by  the  proofs.  Evidence  tending  to 
establish  the  alleged  equitable  estoppel  was 
plainly  presented  to  the  law  court  in  this 
case.  There  is  absolutely  no  Indication,  in 
the  motion  papers  In  this  cause,  that  the 
learned  judge  of  the  Monmouth  circuit  court 
erroneously  held  that  he  could  not  take  cog- 
nizance of  the  defendant's  alleged  equitable 
estoppel.  If  the  defense  in  question  was 
presented  to  the  law  court  by  tlie  pleadings, 
the  presumption  is  that  the  law  court  held 
that  such  defense  was  not  established.  It 
is  unnecessary  to  point  out  that  this  court 
will  not  review  the  decision  of  the  law  court 
in  regard  to  that  matter.  The  bill,  in  de- 
scribing the  course  of  the  action  in  the  circuit 
court,  sets  forth  certain  contentions  of  the 
complainant  before  that  court,  one  of  which 
was  that  the  conduct  of  the  defendant,  the 
plaintiff  in  the  law  court,  set  forth  In  the 
bill,  constituted  an  estoppel  which  barred 
the  defendant  from  any  recovery.  The  bill 
then  alleges  that  the  court  "overrules  such 
contention  in  an  opinion  or  finding,"  a  copy 
of  which  opinion  is  annexed  to  the  bill.  In 
the  opinion  or  finding  above  referred  to  the 
court  considers  the  claim  of  estoppel,  and 
holds  that  it  cannot  be  sustained,  for  rea- 
sons which  are  stated.  While  this  opinion 
of  the  law  court  subsequently  was  substitut- 
ed by  another,  which  I  understand  does  not 
refer  to  the  claim  of  estoppel,  the  fact  still 
remains  that  there  Is  no  evidence  in  this  case 
that,  if  this  equitable  estoppel  was  properly 
presented  by  the  pleadings  and  the  evidence 
to  the  law  court  for  its  determination,  that 
court  did  not  take  cognizance  of  it  and  ad- 
judicate upon  it. 

It  seems  to  me  quite  clear  that,  if  the 
complainant  will  suffer  any  Injustice  by  the 
entry  and  enforcement  of  the  judgment 
against  it  in  the  Monmouth  circuit  court,  its 
remedy  is  by  writ  of  error. 

(74  N.  J.  B.  G8t) 
OAVAGNARO  v.  JOHNSON  et  al. 
(Court  of  Chancery  of  New  Jersey.     Sept.  21, 

Specific  Pebfobmance  ($  82*)— CowTRAOift— 

VAUDITT— MtJTUALlTT    OF    AOBEEMENT. 

Complainant  was  willing  to  pay  a  certain 
sum  for  land,  if  the  owner  would  induce  his 
tenant  to  vacate,  or  if  complainant  could  make 
satisfactory  arrangements  with  the  tenant,  the 
owner  being  willing  to  give  a  warranty  deed  if 
he* sold,  and  on  June  15th  complainant  wrote  to 
the  owner,  incloaing  a  deed,  which  he  stated 
would  be  satisfactory  if  executed,  and  that  com- 
plainant would  be  ready  to  take  title  the  first 
week  in  July,  provided  the  tenant  vacated  the 
premises  before  that  time.  The  owner  stated 
that  he  was  unwilling  to  give  a  general  war- 
ranty deed,  and  that  he  was  unwilling  to  compel 
the  tenant  to  vacate  within  60  days,  but  sug- 
I  gested  that,  if  complainant  paid  a  certain  sum 
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on  account,  lie  would  have  the  tenant  vacate 
within  that  time,  and  thereafter  the  parties 
had  a  telephone  conversation  and  agreed  to 
meet  the  following  week.  Complainant  had  the 
purchase  price  during  these  negotiations,  and 
was  ready  to  make  settlement  for  the  proper- 
ty. Held,  that  the  minds  of  the  parties  did 
not  meet  upon  the  terms  of  the  sale,  and  there 
was  no  mutuality  to  the  agreement,  so  as  to 
constitute  a  completed  contract. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f{  89-09;  Dec.  Dig.  t 
32.*] 

Suit  for  specific  performance  by  John  D. 
Cavagnaro  against  Harvey  F.  Johnaon  and 
others.    BUI  dismissed. 

D.  W.  McCrea  and  Robt  L.  I^awrence,  for 
complainant    W.  3.  Wright,  for  defendants. 

GARRISON,  V.  C.  (orally).  This  Is  a  bill 
filed  for  the  specific  performance  of  a  con- 
tract by  John  D.  Cavagnaro  against  certain 
defendants  succeeding  to  the  rights  of  Har- 
vey F.  Johnson  and  Ruth  Johnson,  his  wife. 

Johnson,  in  his  lifetime,  was  the  owner 
of  a  tract  of  land  at  Nortbvale  in  the  state 
of  New  Jersey.  Correspondence  ensued  be- 
tween the  parties,  or  their  representatives, 
looking  to  the  sale  by  Johnson  to  Cavagnaro 
of  this  property,  for  the  sum  of  $2,000,  with 
a  small  sum  in  addition  thereto  to  pay  for 
the  expense  of  passing  title. 

Up  until  the  30th  of  June,  1906,  the  gen- 
eral situation  was  that  Johnson  was  willing 
to  sell  for  $2,000,  provided  satisfactory  ar- 
rangements could  be  made  with  the  tenant, 
who  was  then  In  the  property.  Cavagnaro 
was  willing  to  boy  for  $2,000  also,  provided 
he  could  either  force  Johnson  to  have  the 
tenant  vacate  the  property,  or  could  himself 
arrange  satisfactorily  with  the  tenant 

Johnson  agreed  that  if  he  sold,  he  would 
give  a  warranty  deed. 

On  the  15th  of  June,  1906,  the  representa- 
tive of  the  complainant  wrote  to  the  repre- 
sentative of  the  defendants  that  they  In- 
closed a  deed  which,  if  executed  by  Johnson 
and  his  wife,  would  be  satisfactory  to  the 
purchaser,  and  that  the  purchaser  would  be 
ready  to  talce  title  some  time  in  the  first 
week  in  July,  1906,  but  that  it  would  be  nec- 
essary to  hare  the  tenant  vacate  the  prem- 
ises before  that  time.  The  representative  of 
the  seller  replied  to  this  letter  on  the  30th 
of  June,  1906,  stating  that  he  had  received 
from  his  client,  Johnson,  the  deed,  but  that 
It  had  not  been  executed  as  drawn;  that 
Johnson  was  unwilling  to  give  a  warranty 
deed,  and  therefore  the  deed  as  executed 
contained  no  warranty  excepting  as  against 
grantor's  acts.  This  letter  further  states 
that  the  seller,  Johnson,  does  not  wish  to 
have  the  tenant  compelled  to  move  under  60 
days,  and  suggests  that,  if  the  purchaser 
wishes  the  bouse  vacated,  be  should  pay 
$500  on  account,  and  then  the  seller  will 
have  the  tenant  vacate  within  60  days. 


No  more  correspondence  eosaed  betweoi 

the  parties  concerning  this  subject-matter. 

Some  time  about  10  days  or  more  after 
this  letter  of  June  SOtb,  there  is  a  telephone 
conversation  between  tbe  attorneys  of  the 
seller  and  of  the  buyer.  The  attorney  of  tbe 
buyer  telephoned  to  tbe  attorney  of  tbe 
seller,  stating  that  be  had  not  yet  received 
any  reply  to  bis  letter,  and  he  wished  a 
date  fixed  for  closing.  He  states  that  he  Is 
not  feeling  well  at  tbe  time,  and  wishes  to 
know  whether  the  attorney  for  the  seller 
will  not  be  coming  shortly  to  New  York  city, 
to  which  the  attorney  for  the  seller  replied 
that  he  would,  and  states  a  time,  then  about 
a  week  off,  when  he  wonld  be  down  there. 
The  attorney  for  the  purchaser  states  that 
during  this  time  he  had  In  his  bands  the  $2,- 
000  to  make  settlement  for  the  property. 

It  Is  contended,  on  behalf  of  the  complain- 
ant,  the  purchaser,  that  there  was  a  complet- 
ed contract,  which  he  Is  in  a  position  to  have 
enforced. 

So  far  as  the  letters  between  the  parties 
contain  the  terms  of  any  contract,  it  is  per- 
fectly clear  that  there  was  no  meeting  of 
the  minds,  and  therefore  no  agreement  Ac- 
cording to  the  letters,  the  seller  was  to  give 
a  deed  with  full  warranty,  and  tbe  property 
was  to  be  vacant,  this  latter  being  an  inalst- 
meut  of  the  purchaser.  The  seller,  being  un- 
willing to  give  a  full  warranty,  reforms  tbe 
deed  sent  him,  and  omits  from  It  tbe  claase 
of  warranty  against  any  acts  save  those  of 
grantor.  He  also  refuses  to  agree  to  deliver 
the  property  vacant,  and  suggests  that  tbe 
tenant  be  allowed  to  remain  there  60  days, 
tbe  purchaser  paying  $500  on  account,  and 
getting  the  property  at  tbe  end  of  00  days 
upon  payment  of  the  balance. 

There  Is  no  competent  evidence  before  n>e 
that  the  purchaser  ever  agreed  to  any  sncb 
performance  of  the  contract  as  the  seller 
tendered  or  suggested  that  be  wonld  tender. 
The  only  occurrence,  after  the  cessation  of 
the  written  communications  between  the  par- 
ties. Is  a  telephone  talk,  by  which  a  time  of 
meeting  Is  fixed.  It  may  have  been,  and 
probably  was,  the  Intention  of  tbe  purchaser 
at  that  meeting  to  either  accept  that  which 
the  seller  should  offer,  namely,  a  deed  witb- 
out  warranty,  except  as  against  grantor's 
acts,  and  a  property  Incumbered  with  a  ten- 
ant, or  then  come  to  new  terms ;  but  be  bad 
not  agreed  to  do  so,  and  there  is  nowhere 
any  evidence  of  a  meeting  of  the  minds  of 
these  parties  upon  the  terms  of  their  bar- 
gain. 

The  mutuality  required  in  these  contracts 
Is  entirely  lacking.  If  the  purchaser  were 
the  defendant  in  this  suit,  there  is  no  proof 
of  any  contract  which  could  be  enforced 
against  him,  just  as  I  do  not  find  any  proof 
of  any  contract  to  be  enforced  by  the  par- 
chaser  against  the  seller. 
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Tbia  la  not  a  case  In  which  the  terma  are 
agreed  upon,  and  the  complainant  Is  willing 
to  accept  snch  partial  performance  thereof 
as  the  defendant  tenders,  with  damages  for 
the  unperformed  part  It  Is  a  case,  as  stated 
above,  where  the  terms  are  not  proven. 

I  will  advise  a  decree  iHHinliwtng  the  bill 
with  costs. 


(222  Fa.  150) 

CAVANAUGH  et  nx.  v.  AVOCA  COAL  CO. 

(SnpTeme  Court  «f  Penasylvania.    June  23, 
190o.) 

Master  ard   Servant  (|  124*)— iHjxnrr  to 

Servant— Defectivb  Boiler. 

In  an  action  to  recover  for  the  death  of 
plaintiCTa  intestate  by  the  explosion  of  a  boiler, 
where  the  only  negligence  alleged  was  the  want 
of  proper  inspection,  but  the  evidence  showed 
that  the  boiler,  though  ipcondhand,  had  been 
purchased  from  a  reputable  dealer  under  a 
guaranty ;  that  the  dealer  and  defendant  had  it 
carefully  inspected,  and  it  had  been  thereafter 
examined  every  six  months  by  a  qualified  per^ 
son.  as  provided  by  Act  June  2.  1891,  art.  5,  f 
1  (P.  L.  187),  and  had  been  inspected  about 
four  months  before  the  explosion— there  was  no 
evidence  that  the  boiler  was  used  by  defendant 
while  in  a  dangerous  or  defective  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  U  235-242;  Dec  Dig.  | 
324.*] 

Appeal  from  Court  of  Common  Pieas,  Ln- 
Eeme  County. 

Action  by  William  Cavanangh  and  Catha- 
rine Cavanaugh  against  the  Avoca  Coal  Com- 
pany. From  a  Judgment  for  defendant,  not- 
withstanding a  verdict,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  MITCHBLL,  O.  J.,  and 
FEIX,  MESTRBZAT,  POTTDR,  and  STEW- 
ART, JJ. 

Paul  J.  Sherwood,  Wm.  H.  Hinea,  and  Ed- 
ward Lynch,  for  appellants.  John  McGahren 
and  P.  A.  O'Boyle,  for  appellee. 

POTTER,  J.  In  this  action  the  parenta  of 
Malachi  Cavanaugh  sought  to  recover  dam- 
ages for  his  death,  which  they  alleged  was  the 
result  of  the  negligence  of  the  defendant  com- 
iwny.  Cavanaugh  was  23  years  of  age,  un- 
married, and  lived  with  his  parents.  He  was 
employed  by  the  defendant,  the  Avoca  Coal 
Company,  Limited,  at  its  colliery  at  Avoca, 
Luzerne  cotmty.  Pa.,  as  fireman  In  the  boiler 
house.  On  July  17,  1903,  about  7  a.  m.,  one 
of  the  boilers  in  charge  of  Cavanaugh  ex- 
ploded, and  he  was  killed.  It  was  alleged  by 
plaintiffs  that  the  explosion  waa  due  to  the 
negligence  of  defendant  The  boiler  which  ex- 
ploded was  one  of  a  group  of  seven,  and  was 
the  last  of  the  seven  Installed  In  defendant's 
works.  It  was  purchased  secondhand  about 
March,  1899,  and  used  by  defendant  about 
four  years  and  four  months.  Plaintiffs  char- 
ged that  the  boiler  was  not  in  good  condition 
when  purchased,  and  that  It  was  not  properly 
hispected,  and  that  It  was  never  fit  for  use 


while  In  defendant's  possession,  and  that  If  it 
had  been  properly  inspected,  its  condition 
would  have  been  discovered,  and  the  explo- 
sion would  not  have  occurred.  Defendant  de- 
nied that  the  boiler  was  unsafe,  and  contend- 
ed that  the  explosion  was  due  to  low  water, 
caused  by  the  neglect  of  Cavanaugh  himself 
to  fill  It  at  the  proper  time.  The  company 
also  alleged  that  the  boiler  had  been  regularly 
Inspected  and  reports  made  every  six  months, 
in  compliance  with  the  requirements  of  Act 
June  2,  1891,  art  5,  8  1  (P.  L.  187);  the  in- 
spection being  made  by  Edward  Newlln,  an 
employe  of  defendant,  who  was  claimed  to  be 
"a  qualified  person,"  within  the  meaning  of 
the  act  An  inspection  was  made  on  April  1, 
1903,  between  three  and  four  months  before 
the  explosion,  and  Newlln  then  reported  the 
holler  as  safe  and  In  good  condition.  The  tri- 
al Judge  refused  a  request  to  give  binding  In- 
structions for  defendant,  and  submitted  the 
case  to  the  jury,  who  found  a  verdict  for 
plaintiffs.  Subsequently,  upon  a  motion  for 
Judgment  non  obstante  veredicto,  the  court 
entered  Judgment  for  the  defendant  Its  ac- 
tion In  so  doing  hs  here  assigned  for  error  by 
plaintiffs. 

It  appears  fnnn  the  evidence  that  the  de- 
fendant company  purchased  the  boiler  from 
Mr.  Touhill,  a  reputable  dealer,  under  a  guar- 
anty that  It  could  be  safely  used  at  a  work- 
ing pressure  of  100  pounds  of  steam  to  the 
square  inch;  that  before  selling  It  to  the  de- 
fendant, Mr.  Toohlll  had  the  holler  tested  by 
the  hydrostatic  test,  at  a  pressure  of  150 
pounds,  and  found  it  all  right  In  addition  to. 
this  Mr.  Newlln,  an  expert  machinist  and 
master  mechanic,  was  employed  by  the  defend- 
ant to  examine  and  test  the  boiler  before  it 
was  purchased,  and  he  made  an  examination 
and  tested  it  by  what  is  known  as  the  "ham- 
mer teat,"  and  reported  the  holler  as  aatisfac- 
tory.  Afterwards,  while  the  boiler  was  In 
use.  It  was  examined  every  six  months  for 
the  purpose  of  making  a  report  to  the  mine 
Inspector.  We  do  not  find  anything  In  the 
evidence  to  Indicate  that  Mr.  Newlln,  the  in- 
spector, was  incompetent,  or  that  he  was  not 
a  proper  person  to  have  the  oversight  and 
care  of  the  holler.  On  the  contrary,  the  evi- 
dence is  positive  that  he  waa  competent  for 
the  work,  and  that  he  was  selected  for  that 
purpose  with  care  and  Judgment  As  the 
teamed  Judge  says:  "There  Is  nothing  In  the 
evidence  to  show  that  these  various  inspec- 
tions and  examinations  were  made  in  a  per- 
functory and  careless  manner;  nor  Is  there 
anything  in  the  evidence  to  show  tliat  the  de- 
fendant company,  being  the  owner  of  such 
boiler,  relied,  for  Its  Information  as  to  the 
condition  of  said  boiler,  upon  any  one  ex- 
cept the  qualified  Inspector  selected  and  by 
them  designated,  pursuant  to  the  act  of  As- 
sembly, for  the  purpose  of  inspecting  and  ex- 
amining the  same."  We  find  no  evidence  in 
the  case  of  any  lack  of  proper  inspection  or 
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care.  On  the  contrary.  It  appears  that  every- 
thing,  which  the  knowledge  of  a  carefnl  and 
prudent  man  could  suggest  In  the  care  and 
maintenance  of  the  boiler,  was  done.  If  there 
was  anything  in  the  evidence  tending  fairly 
to  show  that  the  owner  used  the  boiler  while 
in  a  dangerous  or  defective  condition,  it 
would  of  course  be  answerable  for  ,any  dam- 
ages resulting  therefrom,  but  there  is  an  oi- 
tlre  absence  of  any  such  testimony. 

The  evidence  does  disclose  .circumstances 
from  which,  other  reasons  for  the  explosion 
than  those  alleged  by  plaintiffs  may  fairly  be 
inferred.  It  may  have  been  owing  to  failure 
to  supply  water  to  the  boiler  at  proper  Inter- 
vals, or  to  the  fireman  permitting  the  boiler  to 
become  overheated,  and  then  admitting  cold 
water.  But  whatever  may  have  been  the 
cause,  it  is  sufficient  to  say  that,  in  so  far 
as  concerns  the  allegation  that  the  explosion 
was  due  to  the  lack  of  competent  and  careful 
Inspection  and  examination  of  the  boiler  by 
the  representatives  of  the  defendant  com- 
pany, there  was  not  sufficient  evidence  to 
Justify  the  submission  of  the  question  to  the 
jury.  We  find  no  conflict  of  evidence  as  to 
any  material  fact,  or  any  reason  why  there 
should  not  have  been  a  binding  instruction  In. 
favor  of  the  defendant. 

We  agree  with  the  conclusion  reached  by 
the  court  below,  and  the  Judgment  la  affirmed. 

(222  Pa.  IH) 

BIRKBEOK  V.  WAD8W0RTH. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 

Wills    (8   598*)— Constbcotion— Natube   of 

Estate.  • 

Testator  directed  that  all  bis  real  estate 
should  be  converted  into  cash,  except  one  piece 
specifically  described,  which  shall  be  held  in 
reserve  for  my  widow."  Held,  that  the  widow 
takes  an  estate  in  fee  in  the  property  reserved, 
in  the  absence  of  any  devise  over. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §8  1327-1331 ;  Dec.  Dig.  8  598.»] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Mary  Birkbeck  against  Eleanor 
Wadsworth.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

From  the  case  stated  it  appeared  that  the 
plaintiff,  who  was  the  widow  of  Joseph  Birk- 
beck, claimed  title  to  the  property  In  ques- 
tion, at  the  comer  of  Dana  and  Grove  streets 
in  the  city  of  Wilkes-Barre,  under  a  clause 
in  her  husband's  will  which  was  as  follows: 
"It  is  my  desire  that  all  bonds  and  stock 
shall  be  taken  at  their  face  value  and  all 
real  estate  shall  be  converted  Into  cash,  with 
the  exception  of  the  property  at  the  comer 
of  Dana  and  Grove  streets,  which  shall  be 
held  in  reserve  for  my  widow  together  with 
all  household  ntenslls,  except  piano  and 
mnslc  which  I  desire  to  be  set  apart  for  my 
step-daughter  for  her  sole  and  separate  use." 
The  court  in  an  opinion  by  Ferris,  J.,  held 


that  the  widow  took  a  title  In  fee,  and  enter- 
ed Judgment  in  favor  of  the  plaintiff  for 
18,000. 

Argued  before  MITCHELU  C  J.,  and 
FELL,  ME8TRBZAT,  POTTEB,  end  en:£W 
ART,  JJ. 

S.  J.  Strauss,  for  appellant.  George  E. 
Redford  and  Lawrence  B.  Jones,  for  appellee. 
H.  W.  Palmer  and  C.  O.  Stroh,  for  heirs  of 
Joseph  Birkbeck. 

MITCHELL,  O.  J.  If  the  testator  had  de- 
vised the  house  to  his  wife  and  then  direct- 
ed the  conversion  of  all  the  rest  of  his  real 
estate,  there  would  have  been  no  donbt;  and 
yet  the  meaning  Is  clearly  the  same.  Wha: 
he  said  was  that  the  real  estate  should  be 
converted  into  cash  with  the  exception  of  the 
property  at  Dana  and  Grove  streets,  whicb 
should  be  "held  In  reserve  for  his  widow." 
The  expression,  "held  In  reserve,"  is  not  apt, 
nor  in  Itself  entirely  clear,  but  the  testator 
certainly  meant  the  house  was  not  to  be  con- 
verted. His  wife  was  to  have  it,  and  the 
expression,  "held  in  reserve,"  must  be  takoi 
as  equivalent  to  what  he  said  about  the  piano 
for  his  daughter,  that  it  was  to  be  "set  apart" 
for  her.  It  being  (dear,  therefore,  that  he 
meant  the  house  to  go  to  his  wife  in  the  first 
Instance,  the  statutory  presumption  is  that 
his  entire  estate  in  It  passed  to  her.  There 
is  no  devise  over  or  anything  showlas  con- 
trary Intent 

Judgment  affirmed. 

cm  Pa.  IK) 

DILLON  et  al.  v.  HEOARTT  et  aL 

(Supreme  Court  of  Pennsylvania.     Jane  23, 
1908.) 

1.  QuiETiNo    Title    (|    42*)  —  PxKAoiKe  — 
Akenduent. 

\V'here  the  allegations  of  a  bill  and  the 
averments  of  the  answer  show  that  it  was  a  bill 
to  remove  a  cloud  on  title,  but  the  prayer  itf 
the  bill  simply  asked  that  an  instrument  at- 
tached thereto  be  declared  as  a  simple  obliga- 
tion for  the  payment  of  money,  the  coart  mar 
allow  plaintiff,  after  the  hearing,  to  sabstitDte 
a  prayer  that  the  instrument  be  declared  Toid 
and  stricken  from  the  record  as  a  doud  on  title. 
[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  8  83 ;   Dec.  Dig.  i  42.»] 

2.  Qtrnrriwo   Title   (|   7*)  — Where   Reltet 
Granted. 

Equity  will  strike  from  the  record  as  a 
cloud  on  title  an  instrument  purporting  to  con- 
rey  50  acres  of  mineral  lands,  where  it  did  not 
describe  the  property  conveyed,  except  aa  a 
part  of  a  tract  of  200  acres. 

[Ed.  Note.— For  other  cases,  see  Qnieting  TS- 
Ue,  Cent.  Dig.  8i  14-18,  20;    Dec.  Dig.  S  7.»] 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Bin  by  Ida  Dillon  and  others  against  A  L. 
Hegarty  and  W.  W.  Hegarty.  Decree  fOr 
plaintiffs,  and  defendants  appeal.     Affirmed 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 
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Thos.  H.  Murray,  Singleton  Bell,  H.  B. 
Hartswlck,  Jas.  P.  O'Laughlln,  and  Hazard 
Alex.  Murray,  for  appellants.  Cyrus  Oordon, 
B.  F.  Chase,  and  Harry  Bonlton,  for  appel- 
lees. 

STEWIART,  J.  The  bill  filed  In  this  case 
contains  ayermehts  which/  if  true,  show  a 
clear  case  for  equitable  relief,  but  not  the 
specific  relief  asked  for  in  the  prayer  of  the 
bill.  If  the  inBtnuuent  which  gave  rise  to 
the  dispute  is  simply  an  obligation  for  the 
payment  of  money,  It  is  difficult  to  see  how 
It  could  be  a  cloud  upon  plaintiff's  title  to 
the  land ;  and,  if  that  is  all  it  Is,  it  is  quite 
as  difficult  to  see  how  a  court  of  equity  could 
relieve  against  It.  Whether  it  is  an  enforce- 
able pecuniary  obligation,  and,  if  so,  how 
mncfa  Is  owing  upon  It,  are  questions  to  be 
settled  In  a  common-law  action.  The  instru- 
ment t>urport8  to  be  a  conveyance  of  real  es- 
tate; that  Is  to  say,  of  mineral  rights  sever- 
ed from  the  surface.  It  has  been  recorded 
as  a  deed,  and  the  defendants  are  claiming 
under  it  as  a  sufficient  legal  title  to  50  acres 
embraced  In  the  larger  tract  owned  by  the 
plaintiffs.  The  bill .  discloses  this,  and  yet 
the  only  relief  asked  was  that  the  instrument 
be  declared  a  simple  obligation  for  the  pay- 
ment of  money,  and  that  the  amount  due 
thereon,  if  anything,  be  ascertained  and  de- 
termined by  the  court.  The  answer  shows  a 
much  more  accurate  apprehension  of.  the 
real  issue,  and,  after  asserting  that  disputes 
have  arisen  as  to  the  legal  effect  of  the  re- 
corded Instrument  above  mentioned  and  as 
to  the  estate  owned  by  the  defendants  in  said 
land,  and  the  precise  location  upon  the  ground 
of  the  60  acres,  gives  assent  to  the  same  be- 
ing determined  In  this  proceeding,  that  litiga- 
tion may  be  avoided  and  titles  quieted.  The 
case  was  heard  on  bill,  answer,  and  evidence ; 
but  It  was  not  until  the  evidence  was  closed 
that  plaintiffs  asked  leave  to  amend  the  pray- 
er for  relief.  The  amendment  proposed,  and 
allowed  by  the  court,  was  a  substitute  for  the 
original  prayer,  and  was  as  follows:  First, 
that  the  court  decree  that  the  paper  mention- 
ed in  paragraph  2  of  the  bill,  dated  February 
22,  1877,  and  recorded.  Is  null  and  void  as  a 
conveyance  either  by  deed  or  mortgage ;  and, 
second,  that  it  be  stricken  from  the  record 
as  a  cloud  upon  plaintiffs'  title.  The  action 
of  the  court  in  allowing  the  amendment  was 
excepted  to,  and  is  here  assigned  for  error. 

The  principal  objection  urged  was  that  the 
amendment  introduced  a  new  cause  of  action. 
But  this  is  clearly  a  mistaken  view.  The 
cause  of  action  as  set  out  in  the  bill  admits 
of  no  other  relief  than  that  Indicated  In  the 
amendment  What  was  complained  of  was 
that  the  recorded  Instrument  was  a  cloud  up- 
on the  plaintiffs'  title,  and  the  action  was 
brought  to  have  the  cloud  removed.  The  de- 
fendants in  their  answer  recognize  this  as 
the  purpose,  and  agree  that  the  question 
shall  be  determined  in  this  proceeding.  The 
amendment  was  certainly  at  variance  with 


the  theory  of  the  plaintiffs  as  to  the  nature 
of  the  recorded  instrument  when  the  bill 
was  filed;  but  this  is  of  no  consequence,  so 
long  as  It  introduced  no  new  fact,  and  left 
the  cause  of  action  the  same.  Before  allow- 
ing It  the  trial  judge  gave  every  opportunity 
to  the  defendants  to  offer  additional  evidence, 
and  even  proposed  a  continuance  of  the  hear- 
ing to 'a  subsequent  date  If  defendants  so  de- 
sired. In  view  of  the  real  question  involved, 
and  the  only  one,  it  is  impossible  to  see  how 
the  defendants  could  have  been  prejudiced 
by  the  amendment  The  whole  case  turns 
upon  the  question  whether  the  recorded  in- 
strument, which  was  claimed  to  be  a  cloud 
upon  the  plaintiffs'  title,  could  operate  as  an 
efficient  legal  conveyance  of  an  Interest  In 
the  land.  The  defendants  Insisted  that  it 
could,  and  were  claiming  under  it  The  plain- 
tiffs contended  it  was  Ineffectual  as  a  deed, 
and,  because  defendants  were  asserting  the 
contrary,  it  was  a  cloud  upon  their  title  ex- 
posing them  to  vexatious  litigation.  This 
was  the  issue,  and  the  only  question  was 
one  of  law,  to  be  determined  by  the  court 
from  an  inspection  of  the  instrument  itself. 

The  paper  that  gave  rise  to  the  dispute 
reads  as  follows:  "Know  all  men  by  these 
presents,  that  I,  John  B.  Dillon,  of  Clearfield 
county,  Pa.,  in  consideration  of  the  sum  of 
six  hundred  dollars,  to  me  in  hand  paid,  or 
secured  to  be  paid,  by  John  Clark,  of  Wll- 
liamsport.  Pa.  (It  being  the  same  six  hundred 
dollars  due  from  me,  the  said  John  B.  Dillon, 
to  the  said  John  Clark,  referred  to  in  an 
article  of  agreement  dated  February  1,  A.  D. 
1877),  have  granted,  bargained,  sold,  and 
transferred  unto  the  said  John  Clark,  his 
heirs  or  assigns,  all  the  right,  title,  interest, 
and  benefit  in  and  to  fifty  acres  of  mineral 
land,  or,  in  other  words,  the  proceeds  and 
benefits  of  the  mineral  of  fifty  acres  of  land. 
Said  fifty  acres  of  land  is  situate  in  Becearia 
township,  CHearfield  county.  Pa.,  and  in  tluit 
part  of  the  Abraham  Witmer  and  Thomas 
Ketland,  situate  on  the  north  side  of  Turner 
Run,  and  the  same  piece  of  land  allotted  to 
me,  the  said  John  B.  Dillon,  in  a  division 
made  by  the  Weston  lands  as  by  article  of 
agreemqit  before  referred  to  and  dated  Feb- 
ruary 1,  A.  D.  1877.  Witness  my  hand  and 
seal  this  February  26,  A.  D.  1877.  [Signed] 
John  B.  Dillon.  [Seal]."  The  defendants 
claim  under  the  John  A.  Clark  mentioned  in 
the  above  paper,  and  their  contention  is  that 
this  paper  vested  in  Clark  and  his  assigns  a 
freehold  interest  in  50  acres  of  mineral  land 
out  of  the  larger  tract  owned  by  Dillon,  with 
the  right  in  Clark — now  in  them — to  locate 
and  determine  the  lines  and  boundaries.  The 
learned  trial  Judge  held  that  the  description 
of  the  land  which  was  the  subject  of  the  con- 
veyance was  so  defective  and  imperfect  that 
it  was  not  possible  to  locate  with  certainty 
the  land  attempted  to  be  conveyed. 

We  do  not  understand  that  the  correct- 
ness of  this  ruling  Is  challenged.  The  effort 
is  to  avoid  its  legal  effect  It  is  argued  that^ 
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conceding  the  Impossibility  to  locate  accu- 
rately the  50  acres  from  the  description  In  the 
deed,  yet,  Inasmuch  as  they  were  Included 
within  the  prescribed  boundaries  of  several 
larger  tracts,  the  conveyance  gave  to  the 
grantee  the  right  to  locate  and  adopt  any  50 
acres  within  such  defined  boundaries  as  he 
or  his  grantees  might  select.  The  argument 
overlooks  entirely  the  nature  and  character 
of  the  Instrument  under  which  this  claim  la 
made.  Were  It  an  executory  contract  be- 
tween Dillon  and  Clark,  we  will  not  say  that 
the  latter  might  not  be  heard  to  assert  such 
right;  but  It  Is  not  It  Is  a  deed  of  convey- 
ance. Of  this  there  can  be  no  question. 
There  Is  nothing  about  the  paper  to  suggest 
that  the  parties  contemplated  other  or  fur- 
ther assurance.  It  was  a  final  act,  express- 
ing the  ultimate  intention  of  the  parties. 
The  legal  presumption  from  its  acceptance  by 
Clark  is  that  it  was  a  fulfillment  of  all 
previous  negotiations,  and  that  into  It  were 
merged  all  previous  understandings.  At  no 
time  after  acceptance  of  this  deed  by  Clark 
could  be  have  asserted  a  right  to  select  his 
50  acres  out  of  the  larger  body,  except 
through  a  reformation  of  the  deed  because 
of  fraud  or  mistake.  This  he  never  attempt- 
ed; nor  do  defendants  here  allege  that  any 
ground  exists  for  a  reformation.  They  stand 
on  the  pajier  as  a  final  conveyance,  and  by 
It  their  rights  are  to  be  judged.  As  a  con- 
veyance the  instrument  Is  fatally  defective, 
since  it  furnishes  no  description  of  the  land 
which  would  servo  to  locate  it  All  that  can 
be  gathered  from  its  terms  is  that  the  50 
acres  Intended  to  be  conveyed  were  part  of 
a  tract  four  times  as  great;  but  what  part 
is  left  undefined  and  undetermined?  That 
is  the  whole  case.  Whether  out  of  the  trans- 
action between  Dillon  and  Clark  arose  any 
right  on  the  part  of  defendants  to  share  in 
t^e  fund  realized  from  the  sale  of  the  entire 
tract,  and  which  Is  now  In  court  for  distri- 
bution, Is  not  a  question  to  be  decided  here. 
The  orphans'  court  Is  the  proper  tribunal  to 
dispose  of  it  The  decree  of  the  court  below 
does  not  cancel  the  Instrument  under  which 
defendants  claim.  It  strikes  It  from  the 
record  as  an  ineffectual  deed  of  conveyance 
and  as  a  cloud  upon  plaintiffs'  title.  If  It 
can  take  effect  for  any  other  purpose,  the 
decree  does  not  Impair  Its  vitality. 

The  assignments  are  overruled,  and  the 
decree  is  affirmed,  at  the  costs  of  the  appel- 
lants. 

(222  Pa.  ITS) 

In  re  PRUNBR'S  BSTATB. 
Appeal  of  HIIVrNER. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 
Wnxs  (f  767*)  —  Spbcifio  Lboaot— Ademp- 
tion. 

Where  testator  bequeathed  to  his  niece  cer^ 
tain  Insurance  policies,  which  he  held  on  the 


life  of  her  husband  to  secure  a  debt  against  tha 
husband,  she  to  pay  the  premiums  till  the  poli- 
cies matured,  and  testator  survived  the  insur- 
ed, and  collected  the  proceeds  of  the  policy,  and 
used  the  money  to  buy  bonds  which  be  bejd  in 
his  own  name,  the  legacy  was  specific,  and  waa 
adeemed  by  the  payment  Qf  the  polides  before 
the  death  of  the  testator. 

[Bid.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  f§  1986-1989$  Dec.  Dig.  |  767.*] 

Appeal  trom  Orphans'  Court,  Centre 
County. 

In  the  matter  of  the  estate  of  EL  J.  Pni- 
ner.  From  a  decree  dismissing  exceptions 
to  auditor's  report,  the  administrator  ap- 
peals.   Affirmed. 

Argued  before  MITCHBLI^  O.  J.,  and 
FBLIi,  BROWN,  POTTER,  and  STEW- 
ART, JJ. 

O.  H.  Hewit,  for  appellant  John  Q.  Ldve, 
P.  J.  Little,  and  Hariy  Keller,  for  appellee. 

FBLL,  J.  The  question  presented  by  this 
appeal  arises  under  the  following  clause  of 
the  testator's  will:  "I  also  give  to  my  nieoei 
Clara  R.  Moyer,  the  life  insurance  policies 
which  I  hold  on  the  life  of  A.  G.  Moyer. 
she  to  pay  the  premiums  on  the  same  till 
they  mature."  A.  C.  &foyer  was  the  hus- 
band of  Clara  R.  Moyer,  and  the  testator 
held  by  absolute  assignments  two  policies 
of  insurance  on  his  life.  The  testator  paid 
the  premiums  for  a  number  of  years  and 
charged  them  in  ledger  accounts  headed 
"A.  C.  Moyer  Life  Insurance  Policy,  New- 
York  Ufe"  and  Mutual  Life  Insurance  Col. 
N.  Y.,  Investment  in  Policy  on  A.  C.  Meyer's 
Life."  The  Insured  died  before  the  testator, 
who  received  the  proceeds  of  the  policies  and 
deposited  them  in  bis  account  in  the  bank 
of  which  he  was  president  He  used  the 
money  received  from  the  insurance,  with 
other  money,  In  the  purchase  of  bonds,  which 
he  placed  in  a  safe  deposit  box  where  he  kept 
bis  securities.  The  auditor  found  that  at 
the  time  of  the  assignment  of  the  policies 
the  testator  was  a  creditor  of  the  Insured 
and  had  an  insurable  Interest  in  his  life, 
that  there  was  nothing  to  indicate  that  the 
bonds  purchased  in  part  with  the  money  re- 
ceived from  the  insurance  companies  were 
not  the  absolute  property  of  the  testator,  and 
that  the  legacy  was  specific,  and  was  adeem- 
ed by  the  maturity  and  payment  of  the  poli- 
cies before  the  death  of  the  testator.  These 
findings  were  affirmed  by  the  orphans'  court 

It  is  conceded  that  under  the  findings  of 
fact  the  appellant  can  succeed  only  on  the 
ground  that  the  legacy  was  not  spedflc  and 
adeemed  by  the  payment  of  the  policies.  It 
Is  argued  with  much  earnestness  and  ability 
that  the  words  in  the  bequest  "she  to  pay 
the  premiums  on  the  same  till  they  mature," 
disclose  an  intention  on  the  part  of  the  tes- 
tator not  to  give  his  niece  the  insurance  ped- 
icles freed  of  any  charge  upon  them,  but  to 
give  her  the  proceeds  of  the  policies  less  flie 
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amount  of  the  piremlums  paid  by  him,  and 
that  tbe  legacy  was  a  beque^^st  of  a  som  of 
monoy  payable  out  of  a  particular  fund,  and 
was  demonstrative,  and  not  adeemed  by  the 
payment  of  the  policies.  In  order  to  guard 
a  legatee  against  the  risk  of  ademption,  and 
In  order  that  the  legacy  may  be  liable  to  con- 
tribution and  abatement  In  case  of  a  defi- 
ciency of  assets,  courts  incline  against  con- 
struing legacies  as  specific.  But  this  well- 
recognlzed  doctrine  must  not  be  allowed  to 
contravene  the  plain  Import  of  the  will. 
Notes  to  Asbbumer  v.  Macgulre,  2  Leading 
Cases  In  Bq.  •267.  The  bequest  of  the  "life 
Insurance  policies  which  I  hold  on  the  lli^e 
of  A.  C.  Moyer"  Is  clearly  specific.  The  add- 
ed words,  "she  to  pay  the  premiums  on  the 
same  till  they  mature,"  refers  to  payments 
that  might  become  due  after  the  policies 
passed  by  the  will  to  the  legatee.  If  they  bad 
been  In  force  at  the  death  of  the  testator,  his 
niece  would  have  received  them  free  of 
any  charge  for  premiums  paid  by  him.  We 
think  the  conclusion  expressed  by  the  learned 
judge  of  the  orphans'  court,  that  It  was  "the, 
intention  of  the  testator  to  give  the  policies 
to  his  nifce  on  the  condition  and  under-' 
standing  that  after  his  death  his  estate 
should  no  longer  be  chargeable  with  the 
maintenance  of  the  same,"  Is  correct 

The  decree  is  affirmed,  at  the  cost  of  tbe 
appellant 

(222  Pa.  172) 

TAYLOR  ft  McCOY  COAL  ft  COKB  CO.  v. 
HARTMAN  et  al. 

(Supreme  Court  of  Pennsylvania.    Jane  23, 
1908.) 

DiscovKBT  (§  6»)— When  Ali-owed. 

The  leesee  of  an  upper  vein  of  coal  had  the 
option  under  tbe  lease  to  purchase  or  lease  a 
lower  vein  ou  as  favorable  terms  as  may  be  of- 
fered bona  fide  by  any  other  person  or  persons. 
He  defeated  a  lease  to  another  person  whose 
name  with  the  terms  offered  bad  been  furnished 
to  him  by  setting  up  a  claim  for  the  coal.  Held, 
that  he  could  not,  when  another  offer  was  made 
to  the  owner  and  the  terms  of  the  offer  com- 
municated to  him,  compel  tbe  owner  by  bill  to 
reveal  the  name  of  the  party  making  the  offer, 
unless  he  baa  first  demanded  such  mformation 
and  been  refused. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Dec.  Dig.  I  &•] 

Appeal  from  Court  of  Common  Pleas,  Blair 
.County. 

Bill  by  the  Taylor  ft  McCoy  Coal  ft  Coke 
Company  against  Jesse  L.  BCartman  and  oth- 
ers. From  a  decree  dismissing  tlie  bill,  plain- 
tiff aweala.    AArmed. 

Argued  before  MITCHELL,  C.  J.,  and  FELL, 
BROWN,  POTTER,  and  STEWART,  JJ. 

0.  H.  Hewit,  for  appellant  A.  V.  Dively, 
for  appellees. 

FELL,  J.  A  statement  In  detail  of  the 
facts  is  essential  to  a  proper  understanding 
of  the  relation  of  the  parties  at  the  time  the 


bill  was  filed.  In  1887  Dennlson  and  McLan- 
aghan  were  the  owners  of  a  tract  of  some  600 
acres  of  land  underlaid  with  two  reins  of 
coal,  the  ui^r  of  which  was  known  as  the 
"Lemon  vein"  and  the  lower  as  the  "Miller 
vein."  They  leased  the  Lemon  vein  to  Tay- 
lor ft  McCoy,  whose  rights  have  been  acquir- 
ed by  the  plaintiff.  The  lease  contained  the 
following  clause:  "In  case  the  lessors  desire 
to  sell  or  lease  the  Miller  vein,  the  lessees 
shall  have  the  option  to  purchase  or  lease  the 
same  on  terms  as  favorable  as  may  be  offered 
bona  fide  by  any  other  person  or  persons." 
On  December  9,  1902,  the  defendants,  who 
are  the  heirs  and  legal  representatives  of 
Dennlson  and  the  owners  of  four-fifths  of  the 
land,  notified  the  plaintiff  that  they  had  a 
bona  fide  offer  to  lease  their  interest  In  the 
Miller  vein.  The  notice  set  out  in  detail  the 
following  terms  of  the  offer:  The  time  the 
lease  was  to  run,  the  royalty  to  be  paid,  the 
minimum  amount  of  coal  to  be  mined  or  paid 
for,  whether  mined  or  not,  the  obligation  to 
operate  the  mine  to  its  full  capacity,  the  pro- 
portions In  which  the  cost  of  sinking  a  shaft 
should  be  borne,  and  the  manner  in  which  the 
lessor's  portion  should  be  paid.  It  ended 
with  this  statement:  "Under  your  contract 
you  have  the  right  to  lease  the  Miller  vein  on 
terms  as  reasonable  as  may  be  offered  by  any 
person.  You  will  please  Inform  us  if  you  will 
lease  the  Miller  vein  on  the  above  terms." 
On  December  12,  1902,  the  receipt  of  this  no- 
tice was  acknowledged  by  the  defendants  by 
letter,  in  which  it  was  stated  that  tbe  matter 
would  be  given  consideration  at  as  early  a 
date  as  possible.  On  January  12,  1903,  the 
defendants  wrote,  calling  attention  to  the  no- 
tice of  December  9th,  and  the  plaintiff's  reply 
thereto,  and  notifying  it  that,  unless  the 
terms  of  the  proposed  lease  were  accepted  by 
January  19th,  the  plaintifTs  right  to  it  would 
be  considered  forfeited.  After  January  19th, 
negotiations  were  resumed  with  the  party 
who  had  desired  a  lease,  but  were  abandoned 
by  him  because  of  information  received  from 
the  plaintiff  that  It  claimed  a  right  under  its 
option.  On  November  14,  1903,  in  reply  to  a 
letter  from  the  defendants  threatening  suit 
for  tbe  plaintllfs  interference  to  prevent  a 
lease  to  another  party,  the  plaintiff  wrote 
asking  the  name  of  tbe  party  from  whom  an 
offer  had  been  received,  in  order  that  it  might 
satisfy  Itself  by  evidence  other  than  the  mere 
statement  of  the  defendants  that  a  bona  fide 
offer  bad  been  made  by  reliable  parties.  This 
information  was  promptly  given.  Upon  ap- 
plication by  the  plaintiff  to  the  party  named 
it  was  informed  that  a  proposition  to  lease 
had  been  made  by  the  defendants,  bnt  that 
nothing  definite  had  been  done  because  they 
could  not  lease  the  whole  Interest  On  March 
1,  1901,  the  defmdants  wrote  stating  that  a 
party  desiring  to  lease  their  Interest  had 
written  them  that  it  had  been  informed  by 
the  plaintiff  that  it  would  not  permit  a  lease 
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to  be  made,  and  notifying  the  plaintiff  that, 
if  this  Interference  caused  a  loss  of  this  sec- 
ond opportunity  to  lease;  it  would  be  held  an- 
swerable in  damages.  In  reply  to  this  letter 
the  plaintiff  asked  for  an  outline  in  detail  of 
the  terms  of  the  proposed  lease  and  the  name 
of  the  lessee,  in  order  that  it  might  decide 
whether  it  would  take  the  lease  Itself  or  al- 
low another  to  take  it.  The  defendants  re- 
plied that  they  bad  no  hesitation  to  telling  the 
exact  terms  of  the  lease,  and  gave  the  amount 
of  royalty  per  ton  and  the  minimum  amount 
to  be  mined  each  year,  but  refused  to  name 
the  proposed  lessee,  for  the  reason  that  on  a 
former  occasion  the  plaintiff  had  demanded 
the  name  of  the  lessee,  and  on  being  informed 
of  it  had  notified  him  that  it  would  not  per- 
mit a  lease  to  be  qiade  to  him.  A  bill  was 
then  filed  by  the  plaintiff,  the  prayers  of 
which  were  for  an  order  requiring  the  dis- 
closure of  the  name  of  the  proposed  lessee 
and  the  terms  in  full  of  the  proposed  lease, 
and  for  an  injunction  restraining  the  defend- 
ant from  leasing  the  Miller  vein  until  these 
disclosures  had  been  made  and  the  plaintiff 
had  been  given  a  reasonable  time  thereafter 
in  which  to  accept  the  lease.  The  bill  was 
dismissed,  for  the  reason  that  It  would  be  in- 
equitable to  enjoin  the  defendants  because  of 
the  lapse  of  time,  the  change  of  parties,  the 
practical  difficulty  of  reaching  an  understand- 
ing with  a  proposed  lessee  as  to  the  numerous 
details  of  a  lease  and  then  holding  the  mat- 
ter In  abeyance  until  the  plaintiff  should  elect 
to  accept  or  decline  a  lease  on  the  same  terms, 
and  the  refusal  or  neglect  of  the  plaintiff  to 
act  upon  the  notice  of  December  9,  1902,  fol- 
lowed by  the  assertion  of  its  claim  to  the  coal, 
by  which  the  consummation  of  a  lease  to  an- 
other party  had  been  prevented. 

The  situation  was  one  that  presented  many 
practical  difficulties  if  not  met  In  a  spirit  of 
entire  fairness  by  the  parties.  It  was  the 
defendants'  interest  to  lease  the  coal  and  de- 
rive an  Income  from  it,  and  it  was  the  plain- 
tlfTs  Interest  to  delay  any  action  on  its  op- 
tion until  the  upper  vein  of  coal  was  ex- 
hausted and  it  had  use  for  the  lower  vein. 
It  was  In  its  power  practically  to  prevent  the 
lease  to  another  party  by  the  continued  as- 
sertion of  its  right  to  lease.  It  was  not  bound 
to  act  until  notified  by  the  defendants  and 
furnished  with  a  statement  of  the  terms  of- 
fered by  any  other  person.  The  notification 
of  December  9,  1902,  was  a  compliance  with 
the  agreement,  and  the  failure  after  a  reason- 
able time  to  accept  might  have  been  held  as 
a  waiver  of  the  plaintiff's  right.  It  was  not, 
however,  so  regarded  by  the  defendants,  who 
continued  to  recognize  the  plaintiff's  right 
and  made  a  second  offer  on  March  7,  1904. 
If  the  plaintiff  desired  fuller  information  as 
to  the  terms  of  the  lease  referred  to  in  this 
offer,  it  should  have  asked  for  It,  and,  until 
it  had  asked  and  been  refused,  it  was  not  in 
a  position  to  maintain  its  bill.     It  was  not 


its  right  under  the  drcnmstances  to  demand 
the  disclosure  of  the  name  of  the  lessee. 

The  decree  Is  afilrmed,  at  the  cost  of  the 
appellant. 

(2S2  Pa.  aou 
LATSHA  T.  8HAMOKIN  &  B.  ELECTRIC 
RY.  CO. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 

1.  Master  and  Skrvant  ({  289*)— Injubt  to 

SKEVANT — CONTBIBDTOET  NEGLIGENCE. 

In  an  action  by  a  motorman  to  recover 
damages  in  a  head-on  collision  between  his  car 
and  another  car,  the  question  of  plaintifTa  con- 
tributory negligence  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  289.*] 

2.  Master  and  Servant  (§  190*)— Injubt  to 
Sebvant— "Fellow  Sebvant." 

Where  the  superintendent  of  an  electric 
railway  company  takes  out  a  car  to  test  it,  act- 
ing as  a  motorman,  he  is  not  a  fellow  servant 
of  a  motorman  injured  by  the  negligence  of  the 
superintendent  while  so  operating  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  452 ;   Dec.  Dig.  {  190.» 

For  other  deGnitions,  see  Words  and  Phrases, 
•vol.  S,  pp.  2716-2730;    vol.  8,  p.  7662.] 

Appeal  from  Court  of  Common  Pleas,  N<»th- 
umberland  County. 

Action  by  Lewis  A.  Latsha  against  the 
Shamokin  &  Edgewood  Electric  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Defendant  presented  the  following  points: 

"(1)  Under  all  the  evidence  in  the  case  your 
verdict  must  be  for  the  defendant  Answer: 
Refused." 

"(3)  The  act  of  June  10,  1907  (P.  L.  523), 
relating  to  employer's  liability,  is  not  retroac- 
tive, and  does  not  apply  to  this  case  because 
the  suit  was  brought  before  the  passage  of 
the  act,  and,  further,  because  the  accident 
occurred  prior  to  the  passage  of  the  said  act 
of  assembly.    Answer:    Refused." 

"(5)  Under  the  undisputed  evidence  In  the 
case,  the  plaintiff  is  guilty  of  contributory 
negligence,  and  cannot  therefore  recover.  An- 
swer:    Refused. 

"(6)  If  the  court  decline  to  affirm  the  de- 
fendant's fifth  point,  then  the  court  is  respect- 
fully requested  to  charge  the  jury  that  if  the 
jury  find  that  the  plaintUTs  car  was  entering 
the  curve  at  the  Weigh  Scales  when  Reed's 
car  was  entering  the  curve  at  the  oth^r  end. ' 
that  the  length  of  the  curve  was  261  feet,  that 
Latsha's  car  could  have  been  Btoi^>ed  35  or 
40  feet,  going  at  eight  miles  an  hour,  that  the 
front  door  of  his  car  was  open  at  the  time  of 
the  colHsion,  and  that  one  or  two  steps  back- 
ward would  have  protected  him  from  the  to- 
jury,  that  the  brakes  and  electrical  equip- 
ments of  his  car  were  in  good  condition,  that 
the  plaintiff  did  not  reverse  the  current,  was 
going  up  a  slight  grade  at  the  time  of  tbe 
collision — ^then  the  plaintiff  woxild  be  guilty  of 
contributory  negligence,  and  cannot  recover. 
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"(7)  The  proximate  cause  of  the  accident 
was  the  negligence  of  Reed,  If  any,  In  operat- 
ing the  car  at  or  near  the  point  of  the  colli- 
sion. The  sending  out  of  the  car  withont  no- 
tice to  the  plalntlfF  was  at  most  the  remote 
cause  of  the  Injury,  or  was  the  mere  occasion 
of  the  Injury  for  which  the  defendant  cannot 
be  held  liable.    Answer:    Refused." 

Argued  before  TEVU  BROWN,  MBBTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Grant  Herring,  J.  W.  Gillespie,  S.  P.  Wol- 
verton,  S.  P.  Wolverton,  Jr.,  and  J.  Mai  Gil- 
lespie, for  appellant.  Fred.  B.  Moser  and 
Geo.  B.  Relmensnyder,  for  appellee. 

STEWART,  J.  The  defendant  company 
operates  a  single-track  line  of  electric  rail- 
way extending  from  Shamokln  borough  to 
Weigh  Scales,  a  distance  of  about  214  miles. 
The  plaintiff,  employed  by  the  company  as 
motorman,  and  so  acting  at  the  time,  left 
Shamokln  with  car  No.  2  at  4:30  In  the  after- 
noon to  make  a  run  to  Weigh  Scales  and  re- 
turn. Within  a  few  minutes  after  he  had 
started,  and  without  notice  to  blm  that  an- 
other car  was  to  follow,  the  superintendent 
of  the  company,  Jerome  Reed,  started  with  a 
new  car  for  the  purpose  of  testing  It,  upon 
the  same  course,  himself  acting  as  motorman. 
The  plaintiff,  on  the  return  from  Weigh 
Scales,  had  proceeded  with  his  car  only  about 
a  fourth  of  a  mile,  and  so  far  as  appeared,  on 
schedule  time,  when  the  two  cars  came  to- 
gether In  what  is  known  as  a  "head-on  coUl- 
ston,"  with  the  result  that  plaintiff  was  se- 
riously Injured.  The  action  was  brought  to 
recover  damages  for  the  injury  sustained,  and 
resulted.  In  a  verdict  for  the  plaintiff,  which 
the  court  refused  to  disturb,  overruling  a  mo- 
tion for  judgment  non  obstante. 

The  collision  was  the  result  of  extreme 
carelessness  on  the  part  of  one  or  other  of 
the  motormen,  perhaps  of  both.  Reed,  the 
superintendent,  acting  at  the  time  as  motor- 
man  on  car  No.  15,  the  new  car  which  he  was 
testing,  when  called  as  a  witness  for  defend- 
ant, admitted  that  he  saw  the  other  car  ap- 
proach his  when  the  two  were  1,200  feet 
apart,  and  that  he  could  have  stopped  his  car 
at  any  time  In  a  distance  of  30  feet  Since 
the  distance  between  the  cars  when  plaintiff 
first  saw  the  car  operated  by  the  superintend- 
ent approach,  and  the  opportunity  afterwards 
allowed  him  to  avoid  collision,  are  matters  In 
dispute,  and  Inasmuch  as  they  must  be  for 
consideration  hereafter  In  connection  with 
the  question  of  plaintlfTs  contributory  negli- 
gence, we  will  assume  nothing  in  regard  to 
tbem.  The  question  Immediately  before  us 
does  not  require  that  we  assume  or  undertake 
to  determine  anything  with  respect  to  the 
plalntifTs  conduct.  It  is  enough  to  know,  In 
order  to  ascertain  what  was  the  Immediate, 
proximate  cause  of  the  coUlBlon,  that  It  oc- 
curred in  broad  daylight,  between  two  cars 
with  brakes  and  general  equipment,  mechan- 
ical and  electrical,  in  good  working  condition, 
and  that  the  peril  was  observed  by  at  least 


one  of  the  motormen.  If  not  both,  in  ample 
time.  In  the  exercise  of  even  ordinary  care, 
to  avoid  it  With  such  facts  as  these  not 
only  established  but  admitted,  why  look  fur- 
ther for  a  proximate  cause?  Further  search 
for  a  cause  wduld  not  only  be  useless,  but 
would  be  a  diversion  well  calculated  to  raise 
a  false  Issue,  as  it  certainly  did  in  this  case. 
How  far  the  Issue  thus  raised  determined  the 
verdict  we  cannot  of  course  know;  but  the 
Jury  were  directed  to  consider  it,  and  were 
instructed  to  allow  it  determining  effect,  upon 
an  affirmative  finding  of  certain  facts  alleged 
In  connection  therewith.  The  submission  of 
the  court  was  in  these  words:  "I  leave  it  to 
you  to  determine  whether  the  sending  out  or 
the  permitting  of  this  car  [No.  15]  to  go  out 
over  this  line,  following  No.  2,  without  notice 
to  those  operating  car  No.  2,  was  or  was  not 
negligence."  If  the  case  was  determined 
against  the  defendant  on  the  issue  thus  pre- 
sented. It  was  manifestly  wrong;  and  how 
are  we  to  know  that  It  was  not  so  deter- 
mined? The  law  adopts  the  practical  rule  of 
regarding  the  proximate  rather,  than  the  re- 
mote, cause  of  the  occurrence.  It  follows 
back  along  the  chain  of  causation  until  It 
finds  an  adequafe,  efficient  cause,  and  there 
it  stops,  adopting  that  as  the  causa  causans 
in  all  questions  affecting  individual  liability 
for  the  occurrence.  Never  was  a  proximate 
cause  more  clearly  revealed  than  In  this  case. 
It  was  negligence  of  motorman  or  motormen 
In  not  arresting  the  car  or  cars  before  colli- 
sion. The  question  whether  the  company  was 
chargeable  with  negligence  In  sending  out 
car  No.  15  without  notice  to  those  in  charge 
of  car  No.  2  was  wholly  outside  the  case. 
Of  course,  the  collision  could  not  have  occur- 
red had  not  car  No.  2  been  sent  out;  but  It 
does  not  follow  that  a  collision  should  have 
been  anticipated  as  a  matter  of  definite  In- 
ference in  the  natural  and  ordinary  course  of 
events;  and  even  though  it  were  negligence  to 
send  it  out  without  notice— a  proposition  to 
which  we  must  not  be  understood  as  assent- 
ing— here  was  Intervening  negligence,  operat- 
ing directly  and  immediately  to  produce  the 
collision,  wholly  indei>endent  of  the  earlier 
negligence  in  sending  out  the  car.  When  such 
Intervention  occiu^,  the  law  applies  the 
maxim,  "Causa  proxlma,  non  remota,  spec- 
tatur." 

The  same  error  that  appears  hi  the  charge 
with  respect  to  the  cause  of  accident  Is  re- 
peated In  the  answers  to  points  submitted; 
and  the  assignments  cover  both  charge  and 
answers.  So  far  aa  they  rtiate  to  this  par- 
ticular error,  without  more,  they  are  sus- 
tained. 

The  answer  of  the  court  to  the  fourth 
point  submitted  by  the  defendant  is  the  sub- 
ject of  the  fifth  assignment  of  error.  This 
point,  after  asserting  that  It  was  not  negli- 
gence in  the  company  to  send  out  the  second 
car  without  notice,  asked  iDStmctlona  to  the 
effect  that.  If  the  jury  found  the  plalntUTa 
Injuries  had  been  caused  by  Reed's  negU- 
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gence  In  falling  to  stop  his  car,  there  could  be 
no  recovery  against  the  company,  inasniuch 
as  Beed  and  the  plaintiff  were  fellow  serr- 
ants.  The  point  was  negatived  only  because 
ot  what  It  asserted  with  respect  to  the  send- 
ing of  the  second  car.  Herein  It  was  direct- 
ly contrary,  as  we  have  seen,  to  the  express- 
ed view  of  the  court.  The  learned  judge  did 
not  Intend  by  this  mling  to  hold  that  Reed 
and  the  plaintiff  were  not  fellow  servants, 
or  that  the  company  could  be  liable  in  any 
event,  except  as  negligence  could  be  imputed 
to  it  in  connection  with  the  sending  out  of 
the  second  car.  On  the  contrary,  he  express- 
ly instructed  the  jury  that  they  were  to  re- 
gard Reed  and  the  plaintiff  as  fellow  serv- 
ants, and  that,  if  plaintiff's  Injuries  were  occa- 
si<»ied  by  the  negligence  of  Reed,  there  could 
be  no  recovery,  as  fully  appears  by  the  fol- 
lowing extract  from  the  charge:  "I  charge 
you  further,  and  to  this  I  draw  your  spe- 
cial attention,  that  if  you  dnd  that  the  rail- 
way company  was  not  negligent  in  permit- 
ting or  sending  out  this  car  No.  15  that  then 
your  verdict  must  be  for  the  defendant,  be- 
cause in  that  event  the  accident  was  the  re- 
sult of  the  negligence  of  a  coemployfi,  or  the 
result  of  the  negligence  of  the  plaintiff,  or 
the  result  of  the  concurrent  negligence  of  the 
plaintiff  and  Reed  who  then  acted  in  the  ca- 
pacity of  coemployg,  and,  if  concurrent, 
then,  of  course,  the  plaintiff  contributed  to 
it."  Bat  for  the  fact  that  the  case  must  go 
back  for  another  trial  we  might  well  be  con- 
tent to  dismiss  this  assignment  without  com- 
mit, since  the  ruling  of  the  court  upon  It 
was  manifestly  correct;  but  the  reasons 
which  prevailed  to  reach  this  result  were  so 
-manifestly  wrong,  and  as  it  is  evident  that 
the  same  questions  will  again  arise  on  a  re- 
trial of  the  case,  we  feel  it  our  duty  to  give 
some  expression  of  view  with  respect  to 
them. 

Under  the  ruling  of  the  court,  plaintitTs 
right  to  recover,  as  we  have  seen,  was  made 
to  depend  entirely  and  exclusively  upon  the 
finding  of  tlie  jury  in  the  matter  of  the  al- 
leged negligence  of  the  company  in  sending 
out  the  second  car.  This  feature  of  the  case 
must  be  entirely  eliminated.  The  question 
of  defendant's  liability  is  to  be  determined 
alone  from  a  consideration  of  the  Immediate, 
proximate  cause  of  the  accident.  Where  was 
the  negligence  that  produced  the  collision? 
If  it  was  wholly  Reed's,  was  the  company 
liable  therefor?  There  can  be  no  doubt  as 
to  the  proper  answer  to  this  question.  Reed 
was  not  In  any  sense  a  fellow  servant  with 
the  plaintiff.  While  operating  the  motor  or 
controller  on  car  No.  15  for  the  purpose  of 
testing  the  car,  he  was  strictly  in  the  line 
of  his  duty  as  superintendent  of  the  com- 
pany. It  is  not  for  the  ordinary  motorman 
in  bis  duty  as  an  employ^  to  test  the  suffi- 
ciency and  completeness  of  cars  before  they 
are  adopted  as  part  of  the  equipment  of  the 


road.    His  duty  is  to'  accept  the  car  given 

him  to  operate,  and  with  it  goes  the  com- 
pany's implied  assurance  .that  it  is  suffidoit 
for  the  purpose  intended.  When  Reed  was 
testing  this  car  on  the  day  of  the  accident, 
it  was  not  being  employed  in  the  work  of  the 
company,  or  serving  the  public,  but  was  out 
for  the  one  purpose  of  havhig  it  determined 
whether-  it  would  meet  requirements;  and 
Reed  in  operating  the  controller  was  doing 
jost  what  was  necessary  to  inform  himself 
on  this  point  In  this  connection,  and  for  the 
time  being,  he  was  a  principal,  and  liis  act 
was  the  act  of  the  company.  If  the  negli- 
gence was  his,  and  Iiis  alone,  plaintiff's  right 
to  recover  follows  necessarily.  Did  or  did 
not  the  plaintiff  through  any  negligoice  of 
his  contribute  to  the  result?  This  it  seems 
to  us  is  the  only  question  In  the  case.  It 
was  not  submitted  to  the  Jury,  because,  in 
the  view  taken  of  the  law  by  the  trial  judge 
with  respect  to  the  matters  we  have  consid- 
ered, it  was  unnecessary.  On  another  trial 
its  full  importance  must  be  allowed.  All 
we  deem  it  necessary  or  prudent  to  say  on 
the  subject  is  to  express  the  conclusion  we 
have  reached,  after  a  careful  review  of  the 
evidence,  as  to  its  effect  The  plaintilTs  evi- 
dence presented  a  state  of  facts,  which,  how- 
ever contradicted,  made  the  case  one  in 
which  the  proper  inferences  with  respect  to 
plaintiff's  contributory  negligence  could  only 
be  derived  by  the  jury. 

Judgment  reversed,  and  venire  facias  de 
novo  awarded. 

(2tt  Pm.  175) 

KOUGH  V.  PENNSYLVANIA  B.  CO. 

(Supreme  Conrt  of  Pennsylvania.    Jane  23t 
1908.) 

ElHiNENT  Domain  (|  293*)— Dahages— Action 
TO  Recovko— Pleading  and  Evidkncb. 
In  an  action  against  a  railroad  company  for 
injuries  to  property  caused  by  taking  a  certain 
strip  of  land,  where  the  statement  alleged  1±at 
the  defendant  without  having  tendered  a  bond, 
appropriated  the  land  and  placed  a  track  there- 
on, and  that  his' house,'  by  the  moving  of  trains, 
became  less  desirable  as  a  residence,  and  that 
shade  trees  were  destroyed  and  earth  thrown  <nt 
a  part  of  the  land  not  taken,  and  the  evideooe 
showed  that  the  strip  taken  was  a  public  road, 
and  that  no  shade  trees  had  been  injured,  and 
the  only  evidence  of  injury  was  that  the  track 
Interfered  with  means  of  access  to  plaintiff's 
property,  he  could  ,  not  recover ;  there  being 
nothine  alleged  in  the  statement  as  to  injury 
from  that  cause. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  (  802;   Dec.  Dig.  »  293.*] 

Appeal  from  Conrt  of  Common  Fleas, 
Huntingdon  County. 

Action  by  William  B.  Kough  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed. 

The  c6urt  charged  In  part  as  follows: 
"If,  in  taking  this  narrow  strip,  70  feet  long, 
the  defendant  destroyed  the  plaintiff's  ac- 
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eess  to  and  from  bis  property,  or  Interfered 
with  It  and  made  It  harder  to  g«t  to  and 
from  bis  home,  and  by  so  doing  rendered 
this  property  less  valuable  in  the  market, 
then  the  plaintiff  can  recover  to  Just  such 
an  extent  as  the  evidence  shows  you  he  has 
been  injured;  and  in  considering  this  matter 
you  must  bear  in  mind  the  conditions  that 
existed  before,  and  the  conditions  that  exist- 
ed after,  the  said  defendant  took  possession. 
There  was  smoke,  noise,  and  cinders  there 
before  the  taking.  How  much  did  the  in- 
crease of  these  elements.  If  any.  Interfere 
-with  the  access  of  the  plalntifC  to  and  from 
his  property,  and  thereby  affect  the  market 
value  of  the  property?  Yon  must  he  sat- 
isfied that  the  defendant  company  took  a 
portion  of  the  plaintiff's  proper^,  and  inter- 
fered with  his  access  to  and  from  his  home, 
and  thereby  injured  him,  before  yon  can  find 
for  plaintiff.  If  you  find  that  the  defendant 
company  has  taken  a  portion  of  his  land, 
and  Interfered  with  his  access  to  and  from 
bis  property,  how  much,  if  any,  has  the 
market  value  of  the  property  been  affected? 
And,  In  considering  this  matter,  you  must 
take  into  consideration  the  testimony  of  the 
witnesses  who  testified  as  to  the  value  of  the 
property  immediately  before  and  immediate- 
ly after  the  taking,  taking-  into  consideration 
any  advantages  or  disadvantages  that  ac- 
crued to  the  plaintiff." 

Verdict  and  Judgment  for  plaintifl  for 
$1,700. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEW- 
ART, JJ. 

John  D.  Oorrls,  for  appellant  James  S. 
Woods  and  H.  H.  Waite,  for  appellee^ 

FELL.  J.  The  appellant's  contention  that 
a  recovery  against  it  was  allowed  for  a  cause 
of  action  not  declared  on  must  be  sustained. 
The  substance  of  the  allegations  in  the  dec- 
laration Is  that  the  defendant,  without  hav- 
ing tendered  a  bond  as  required  by  law,  en- 
tered by  force  npon  and  appropriated  to  its 
use  a  strip  of  the  plaintiff's  land  adjoining 
its  right  of  way  and  placed  an  additional 
track  thereon;  that  the  movement  of  trains 
on  this  track  made  bis  house  less  desirable 
as  a  residence  because  of  vibration,  noise 
and  dirt;  that  the  defendant  destroyed  shade 
trees  and  threw  stones  and  earth  on  a  part 
of  his  land  not  appropriated. 

The  proofs  at  the  trial  were  that  in  the 
borough  of  Ht.  Union  the  defendant's  road 
was  8  feet  below  the  grade  of  a  public  street 
on  which  the  plaintiff's  property  was  situat- 
ed. There  was  a  sloping  bank  6^  feet  in 
width  on  the  north  side  of  the  street,  be- 
tween the  level  portion  thereof  and  the  de- 
fendant's roadbed.  By  authority  of  the  bor- 
ough council,  granted  by  ordinance,  the  de- 
fendant removed  the  bank,  built  a  retaining 
wall,  aikd  occupied  &A  feet  of  the  street  at 


the  grade  of  Its  tracks  on  the  side  opposite 
the  plalntiers  property.  The  grade  of  the 
part  of  the  street  that  was  traveled  was 
not  changed,  nor  was  any  part  of  the  plain- 
tiff's land  taken.  The  claim  for  damages  for 
the  injury  to  shade  trees  was  npt  sustained 
by  proof,  and  was  withdrawn  from  the  Jury 
by  the  court;  and  the  throwing  of  dirt  and 
stones  complained  of  was  not  on  the  private 
property  of  the  plaintiff,  but  on  the  surface 
of  the  public  street  during  the  progress  of 
the  work.  The  only  ground  for  the  recovery 
of  damages  that  the  testimony  tended  in 
any  way  to  establish  was  Interference  with 
the  means  of  access  to  the  plaintiff's  proper- 
ty. This  was  not  alleged  as  a  ground  for 
recovery,  nor  was  It  a  natural  result  of  the 
grounds  laid,  and  Its  submission  to  the  Jury 
was  error. 

When  testimony  on  this  subject  was  first 
objected  to,  the  plaintiff  was  proceeding  on 
the  theory  that  «  street  had  not  been  laid 
out  in  front  of  his  prc^erty  and  that  a  part 
of  his  land  In  actual  occupation  had  been 
taken.  The  objection  was  properly  overrul- 
ed, because.  If  a  part  wece  taken,  the  testi- 
mony was  admissible  to  show  the  injury  to 
the  remaining  land.  But  it  was  afterwards 
shown  beyond  controversy  and  admitted  that 
a  public  street  had  been  established  by  dedi- 
cation by  a  previous  owner  and  by  adoption 
by  the  borough,  and  the  question  of  the  right 
to  recover  for  Interference  with  the  means 
of  access  was  raised  by  a  request  for  charge. 
The  diange  of  front  by  the  plaintiff  during 
the  trial  no  doubt  led  to  the  error;  but  it 
cannot  be  said  that  the  defendant  acqulesci^ 
In  the  submission  of  a  question  not  Involved 
In  the  Issue.  The  plaintiff  may  have  a  cause 
of  action  for  the  impairment  of  a  right  Inci- 
dent to  his  property,  under  the  principles 
stated  in  Jones  v.  E^rle,  etc.,  Railroad  Co., 
151  Fa.  30,  25  Atl.  134,  17  L.  R.  A.  758,  31 
Am.  St  Rep.  722,  and  the  cases  there  cited; 
but  it  Is  a  cause  differing  from  that  laid  In 
the  declaration.  It  is  not  enough  that  the 
evidence  shows  a  cause  of  action.  It  must 
show  the  cause  alleged. 

The  Judgment  Is  reversed. 


(2SI  Pa.  182) 

In  re  FULLER'S  SSTATB. 

Appeal  of  ANDERSON. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 

1.  Wills   (I  316*)  —  Dkvisavit  Vei,   Now  — 

Gbant  of  Issue. 

An  Issue  devisavit  vel  non  will  not  be 
granted  where  the  testimony  of  two  expert  wit- 
nesses in  handwriting  is  all  that  is  opposed  to 
positive  proof  of  the  execution  of  the  will  and 
the  evidence  of  numerous  witnesses  familiar 
■with  the  handwriting  of  the  deceased  for  yean 
that  the  signature  was  genuine. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  744 ;   Dec.  Dig.  {  316.*) 


*For  other  cues  sea  taou  topic  and  lactloB  NUHBBK  in  Dee.  *  Am.  Dig*.  U07  to  date,  *  Raportw  Indexes 


Digitized  by 


Google 


t006 


70  ATIiANTIO  RBPOETBR. 


(Pa. 


2.  BviDBNCK  (I  578*)— Comparison  of  Hahd- 

WBrrmo— EzPKBT  Evidence. 

Though  experts  may  testify  whether  a  writ- 
ing is  real  or  a  feigned  hand,  and  may  com- 
pare it  with  other  writings  already  in  endence, 
very  little  reliance  should  be  placed  on  this 
kind  of  ev^ence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2399;   Dec.  Dig.  S  573.* J 

Appeal  from  Orphans'  Court,  Fayette  Coun- 
ty. 

In  the  matter  of  the  estate  of  William  B. 
Fuller.  From  an  order  dismissing  a  petition 
for  an  Issue  devisavlt  rel  non,  Harriet  R. 
Anderson  appeals.    Dismissed. 

Argued  before  FELL,  BROWN,  MES' 
TRBZAT,  POTTER,  and  ELKIN,  JJ. 

D.  E.  Mitchell  and  John  O.  Johnson,  for  ap- 
pellant.   W.  B.  Crow,  for  appellee. 

BROWN,  J.  It  Is  hardly  conceivable  that 
on  the  testimony  offered  by  the  appellant  In 
support  of  her  application  for  an  issue  de- 
visavlt T€l  non  any  Jury  would  return  a  ver- 
dict against  the  will,  and  it  Is  certain  that 
such  a  finding  would  be  promptly  set  aside 
by  a  trial  judge.  We  have  repeatedly  said 
that  in  every  sudi  case  the  Issue  should  be 
refused;  and,  while  we  have  usually  said 
so  In  connection  with  an  application  for  an 
issue  on  the  ground  of  lack  of  testamentary 
capacity  or  undue  influence,  there  Is  no  rea- 
son why  the  rule  should  not  apply  when  the 
testimony  of  one  or  two  experts  is  practically 
all  that  Is  opposed  to  positive  proof  of  the 
execution  of  the  will  or  the  evidence  of  a 
cloud  of  witnesses  familiar  for  years  with 
the  handwriting  of  the  deceased  that  the 
signature  is  genuine.  "Experts  are  received 
to  testify  whether  the  writing  Is  a  real  or 
a  feigned  hand,  and  may  compare  It  with 
other  writings  already  in  evidence  In  the 
issue.  •  •  •  But  upon  this  kind  of  evi- 
dence learned  Judges  are  of  the  opinion  that 
very  little,  if  any,  reliance  ought  to  be  plac- 
ed." 1  Greenleaf  on  Evidence  (15th  Ed.)  { 
580,  note. 

In  the  present  case  all  that  was  presented 
to  the  court  below  by  the  appellant,  when 
she  announced  her  testimony  closed,  was  the 
opinion  of  two  alleged  experts  In  handwrit- 
ing, neither  of  whom  had  ever  seen  the  de- 
ceased. These  two  witnesses — the  greater 
portion  of  the  testimony  of  one  of  them  be- 
ing bis  exploitation  before  the  court  of  his 
own  Importance — testified  that  in  their  opin- 
ion W.  B.  Fuller  had  not  signed  the  will. 
There  was  no  dispute  that  the  body  of  it  was 
In  bis  handwriting,  and,  as  against  the  opin- 
ion of  the  two  experts,  the  appellee — first 
called  as  a  witness  by  the  appellant — testified 
that  her  husband  had  made  and  delivered  the 
will  to  her.  This  was  proof  of  its  actual 
execution  by  him.  She  farther  testified  that 
after  his  death  she  gave  It  to  her  brother- 
in-law,  F.  M.  Fuller,  in  whose  possession  It 
remained  until  he  died.    In  this  she  Is  cor- 


roborated by  his  widow,  Sarah  Poller,  who 
testified  that  she  saw  the  appellee  give  the 
will  to  her  husband  within  a  few  days  after 
W.  B.  Fuller's  death,  and  that  it  bore  bis 
genuine  signature.  Minnie  Wyatt  testified  to 
the  same  effect.  Thirteen  witnesses  who  bad 
known  W.  B.  Puller  for  years,  and  bad  fre- 
quent opportunities  to  become  acquainted 
with  his  handwriting,  testified  that  the  sig- 
nature to  the  will  was  genuine.  Some  of 
these  witnesses  testified  against  their  own 
interest  In  addition  to  this  the  court  bad 
before  it,  for  comparison  with  his  signature, 
18  admittedly  genuine  signatures  of  William 
B.  Fuller  to  checks  and  notes,  and  Its  con- 
clusion from  the  comparisons  was  that  W. 
B.  Fuller  bad  signed  the  will.  The  delay  of 
the  appellee  in  admitting  It  to  probate  is  ex- 
plained by  her  statement  that  F.  M.  Full«, 
her  coezecutor,  bad  so  advised  for  business 
reasons,  and  the  deputy  register  of  the  county 
testified  that  F.  M.  Fuller,  shortly  before  his 
death,  had  called  and  arranged  for  the  pro- 
bate of  the  will. 

The  only  support  given  to  the  experts  was 
the  testimony  of  a  witness  who  was  discover- 
ed after  the  testimony  on  each  side  had  been 
announced  as  closed.  She  stated  that  several 
weeks  after  the  death  of  W.  B.  Fuller  the 
appellee  had  said  to  her  that  he  had  made  a 
will,  but  had  failed  to  sign  his  name  to  it 
Of  the  testimony  of  this  witness  the  learned 
judge  below  very .  properly  said:  "Coming 
in  the  manner  and  at  the  time  it  does  it  has 
not  convinced  us  that  the  testimony  of  Mrs. 
Amanda  Fuller  and  Miss  Wyatt  is  false" — 
and  concluded  that  the  will  and  signature.  In 
comparison  with  the  other  writings  and  sig- 
natures produced.  Indicated  to  an  ordinary 
mind  that  they  were  written  by  the  same 
hand. 

An  appeal  could  not  well  have  less  merit 
than  this,  and  It  is  dismissed  at  appellant's 
costs. 

(222  Pa.  UT) 

In  re  HOSTETTER'S  ESTATHi 

Appeal  of  GROVE  et  aL 

(Supreme  Court  of  Pennsylvania.    June  23. 
1908.) 

Executors  and  Adotnistbatobs  (J  380*)— 
Sale  of  Decedent's  Realty  —  Defectivb 
Title. 

The  administrators  of  an  estate,  in  making 
a  sale  under  order  of  court,  agreed  before  the 
sale  that  the  purcliasers  might  examine  the  title 
through  a  case  stated  before  Ihey  should  be  re- 
quired to  accept  a  deed  and  paj  the  purchase 
money.  The  purchasers,  relying  on  the  agree- 
ment, paid  a  portion  of  the  purchase  money  and 
allowed  a  sale  to  be  confirmed,  ^etd,  that  the 
purchaser  could  not  have  a  decree  entered  set- 
ting aside  the  sale  and  order  repayment  of  the 
money  for  insufficiency  of  title,  where  no  action 
had  been  taken  by  either  party  as  to  a  case 
stated. 

[Ed.  Note.— For  other  cases,  see  EJzecuton 
and  Administrators,  Dec.  Dig.  {  380.*] 
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Appeal  from  Orphans'  Court,  York  County. 

In  the  matter  of  tbe  estate  of  Sarab  J. 
Hostetter.  From  a  decree  vacating  confirma- 
tion of  Bale,  Mary  Grove  and  Barbara  F. 
Wltmer,  administrators,  appeal.    Reversed. 

The  court  entered  the  following  decree; 
"And  now,  March  0,  1908,  the  rule  to  open 
the  decree  of  the  court  Is  made  absolute,  at 
the  costs  of  the  estate  of  Sarah  J.  Hostetter,. 
deceased;  and  we  direct  the  administrators 
de  bonis  non,  Barbara  F.  Wltmer  and  Mary 
Grove,  to  pay  the  costs  out  of  the  estate, 
and  also  that  out  of  said  estate  they  refund 
to  the  petitioner,  C.  J.  Delone,  the  sum  of 
$2,502.62  paid  t^  him  on  account  of  tbe 
price  or  purchase  money  of  the  real  estate 
hereinbefore  mentioned,  on  or  before  April 
0,  1908,  on  his  accounting  for  the  Income  and 
the  profits  derived  from  the  real  estate  dur- 
ing his  possession  of  the  same,  and  delivering 
possession  of  the  said  lands  to  said  Barbara 
F.  Wltmer  and  Mary  Grove,  administrators 
de  bonis  non.  And  an  exception  is  sealed 
for  the  respondents." 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  33. 

Edw.  Ohapln  and  O.  E.  Ehrehart,  for  ap- 
pellants.   Allen  O.  Wlest,  for  appellee. 

STEWART,  3.  At  an  administrator's  sale 
of  the  real  estate  -of  Sarah  J.  Hostetter,  de- 
ceased, the  appellee,  G.  J.  Delone,  became 
the  purchaser  of  one  of  the  tracts  at  the 
price  of  $10,017.50.  The  first  Installment  of 
purchase  money  having  been  paid,  the  sale 
was  duly  returned  to  the  court,  and  on  Oc- 
tober 30,  1905,  was  confirmed.  The  purchas- 
er entered  Into  possession  and  has  retained 
It  ever  since.  On  April  Ist,  following  the 
confirmation  of  sale,  tbe  administrator  ten- 
dered to  Delone  a  deed  and  demanded  the 
balance  of  the  purchase  money.  Delone  re- 
fused to  accept  the  deed,  and  thereupon  suit 
was  Instituted  against  him  to  enforce  pay- 
ment The  action  was  halted  by  the  present 
proceeding,  begun  by  petition  of  Delone  to 
the  orphans'  court,  praying  that  the  confirma- 
tion of  the  sale  be  revoked,  for  certain  rea- 
sons fully  set  out  In  the  petition.  To  the 
rule  granted,  the  appellants,  who  had  suc- 
ceeded to  the  trust  on  the  death  of  the  ad- 
ministrator who  had  made  the  sale,  made  an- 
swer, denying  the  material  averments  in  the 
petition.  From  the  evidence  submitted  the 
court  derived  the  following  facts:  On  the 
day  of  the  sale,  and  before  Delone  bad  bid 
on  the  property.  It  was  mutually  agreed  be- 
tween the  administrators  and  Delone  that, 
in  case  the  latter  became  the  purchaser,  he 
should  receive  a  fee-simple  title,  and  that  be- 
fore delivery  of  the  deed  and  payment  of  the 
purchase  money  there  would  be  a  sufficient 
case  stated  submitted  to  the  court  for  the 
purpose  of  determining  the  suflScIency  of  the 
title.  Except  for  this  agreement  Delone 
would  not  have  bid  at  the  sale.  Relying  up- 
on It,  he  became  the  purchaser,  and  allowed 


the  sale  to  be  confirmed  absolutely.  The 
doubt  suggested  In  regard  to  the  sufficiency 
of  the  title  relates  to  an  undivided  half  in- 
terest, and  arises  from  the  will  of  Mary  C. 
Hostetter,  a  sister  of  the  deceased,  in  which 
she  disposes  of  her  Interest  In  the  premises. 
Tbe  suggestion  Is  that  It  may  be  regarded 
as  disputable  whether  under  the  will  Sa- 
rah J.  Hostetter  took  a  life  estate  or  fee 
simple  in  this  undivided  half. 

We  need  particularize  no  further.  The 
learned  Judge  expresses  the  opinion  that  the 
will  gives  to  Sarah  O.  a  fee-simple  estate, 
and  that  the  whole  title  to  the  land  was  vest- 
ed In  her  at  the  time  of  her  death ;  but  be- 
cause his  finding  In  this  regard  concluded 
no  one,  and  the  matter  was  open  to  future 
controversy,  he  was  further  of  the  opinion 
that  the  purchaser,  who  had  bargained  for 
a  fee-simple  title,  ought  not  to  be  required 
to  accept  one  thus  exposed  to  attack,  and 
which  because  of  this  circumstance  could 
not  be  regarded  as  marketable.  He  accord- 
ingly entered  a  decree  vacating  the  order  of 
confirmation,  and  directing  that  the  admin- 
istrator refund  to  Delone  the  money  paid  by 
him  on  the  purchase  ($2,502.62),  upon  his 
accounting  to  them  for  tbe  Income  and  profit 
derived  by  him  during  his  occupancy  of  the 
land,  and  that  the  administrators  pay  the 
costs  of  the  proceeding.  This  was  In  effect  a 
decree  setting  aside  and  annulling  the  sale, 
and  to  this  extent  It  afforded  the  petitioner  a 
larger  measure  of  relief  than  he  was  entitled 
to,  or  than  he  had  even  asked.  He  had 
shown  no  cause  whatever  why  he  should  be 
released  from  tbe  obligation  of  bis  purchase 
at  this  time,  nor  had  he  asked  to  be  so  re- 
leased, except  upon  refusal  of  the  adminis- 
trators to  keep  and  observe  the  agreement 
made  between  him  and  their  predecessors  in 
the  trust  namely,  to  submit  to  the  court  a 
case  stated,  in  which  tbe  sufficiency  of  tbe 
title  might  be  determined.  The  orphans' 
court  la  not  a  tribunal  for  the  determination 
of  questions  of  title,  not  even  upon  agree- 
ment by  the  parties  to  the  controversy,  and 
the  Inquiry  of  the  learned  judge  as  to  the 
sufficiency  of  the  title  here  Involved  was 
wholly  gratuitons.  Whether  right  or  wrong, 
it  was  nothing  to  the  purpose,  since  this 
was  not  a  question  involved  in  this  particu- 
lar proceeding.  Here  was  a  case  where  an 
administrator,  in  making  sale  under  an  or- 
der of  court,  had  agreed  In  advance  of  the 
sale  that,  b^ore  the  purchaser  could  be  re- 
quired to  accept  a  deed  and  pay  the  purchase 
money,  the  sufficiency  of  the  title  should  be 
determined  through  a  case  stated.  He  had 
no  right  of  course,  to  make  any  such  stipu- 
lation; but,  having  made  It  and  the  party 
having  purchased  on  the  strength  of  it,  equi- 
table considerations  might  well  prevail  with 
the  court  to  do  what  was  necessary  to  save 
the  purchaser  from  prejudice  under  such 
ctrctmistances.  Until,  however,  It  had  been 
determined  by   some  authoritative  tribunal 
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tbat  the  title  was  defectiTe,  there  could  be 
no  groonda  whatever  for  the  oonrfa  hiter- 
ference. 

The  submission  of  a  case  stated  for  the  de< 
termination  of  the  sufflciency  of  this  title 
did  not  rest  excluBlvely  with  the  adminis- 
trators. It  was  something  In  which  all  par- 
ties were  required  to  unite,  and  so  far  as 
appears  one  side  was  as  much  in  default 
with  respect  to  it  as  the  other.  Certainly 
there  is  no  finding  that  the  administrator 
had  ever  refused,  or  bad  ever  been  aslied,  to 
proceed  In  this  way.  The  facts  with  respect 
to  the  agreement  having  been  found,  the 
proper  procedure  would  have  been  to  sus- 
pend final  action  until  the  determination  by 
a  case  stated  of  the  question  at  issue  had 
been  reached.  Nothing  but  a  purpose  on  one 
side  or  the  other  to  escape  the  arbitrament 
could  prevent  an  agreement  upon  the  case 
stated,  for  the  case  stated  would  properly 
present  nothing  but  the  question  arising  un- 
der the  will  of  Mary  C.  Hostetter,  deceased, 
which,  as  we  have  above  indicated,  is  a  quea- 
tlon  of  law  pure  and  simple.  A  refusal  by  ei- 
ther to  Join  In  such  case  stated  should  be  re- 
garded by  the  court  as  determining  the  mat- 
ter against  the  party  refusing.  The  decree 
appealed  from  finds  no  sufficient  warrant  in 
the  facts  found  by  the  court  It  was  prema- 
ture at  least.  The  ninth  specification,  which 
assigns  for  error  the  decree  itseif,  is  sustain- 
ed.   The  other  assignments  are  overruled. 

The  decree  is  reversed ;  and  it  is  now  or- 
dered that  the  proceedings  be  reinstated,  and 
the  orphans'  court  is  directed  to  fix  by  or- 
der the  time  within  which  a  case  stated  shall 
be  filed  in  the  proper  court  for  the  determi- 
nation of  the  sufficiency  of  the  title,  the  -mat- 
ter thereafter  to  be  proceeded  with  In  the 
manner  indicated  in  this  opinion. 


TATIX)B  T.  LUMB  KNITTING  OO. 

(Supreme   Court  of    Rhode   Island.     Oct.   28, 
1908.) 

1.  Parties  (}  27»)— Injubt  lo  Sebvaht— Aa- 

T10N8— Pasties. 

Under  Court  and  Practice  Act  1905,  ( 
240.  providing  that  where,  in  any  action,  plain- 
tiff in  in  doant  as  to  the  person  from  whom  he 
is  entitled  to  recover,  he  may  join  two  or  more 
drfendants,  and  section  243,  authorizing  the 
bringing  in  of  new  parties,  etc.,  an  employ*, 
who  saeg  his  employer  for  injuries  received  in 
consequence  of  the  falling  of  an  electric  arc 
lamp,  should  malte  a  third  person  a  party  de- 
fendant on  it  appearing  that  an  employ^  of  the 
third  person  had  two  weeks  prior  to  the  ao- 
sident  repaired  the  lamp. 

TEH.  Note.— For  other  on  see,  see  Parties,  Cent 
Dig.  8  35;   Dec.  Dig.  I  2T.») 

2.  Afpeai.  and  Ebbob  (|  1178*)  —  Rkvibw — 
Gbant  or  New  Tbial. 

Where,  in  an  action  for  an  injnry  caused 
l)y  negligence,  tlie  evidence  tended  to  snow  that 
the  person  whose  negligence  caused  the  Injury 
was  an  employ*  of  a  corporation  not  made  a 
party,  and  to  which  his  negligence  should  be 
imputed,  and  the  evidence  Is  insufficient  to  show 


that  the  defendant  against  whom  Jndgmeat  wu 
rendered  has  been  proved  guilty  of  any  negli- 
gence, but.  If  the  court  on  appeal  sbonld  so  de- 
termine, and  order  judgment  for  such  defendant, 
it  might  be  supposed  implie^y  to  find  that  tlis 
other  company  not  before  the  court  was  limbic 
through  the  negligence  of  it*  servant,  the  caK 
will  be  remitted  with  directions  to  grant  a  new 
trial  and  to  cause  such  other  corporation  to  bt 
summoned  as  a  party  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  ani 
•Error,  Dec.  Dig.  f  1178.»] 

Ezceptlona  from  Superior  Coart;  Prart 
doioe  and  Bristol  Counties. 

Action  by  Mary  Taylor  against  the  Lnmb 
Knitting  Company.  There  was  a  verdict 
for  plaintiff,  and  defendant  brings  exLvp- 
tlons.  Sustained,  and  cause  remitted  to  the 
superior  court  with  direction  to  grant  a 
new  trial  and  to  bring  in  a  third  persaa  as 
a  party  defendant 

Argued  before  DUBOIS,  BLODGETX; 
JOHNSON,  and  PARKHDEST,  JJ. 

Hugh  J.  Carroll  and  Irving  Cliamplln,  for 
plaintltr.  Vin«»it;  Bobs  A  Baroeflel4  fw 
defendant 

PER  CURIAM.  The  testimony  abows,  and 
it  la  not  disputed,  that  the  accident  to  the 
plaintiff  comes  witliln  the  doctrine  of  "res 
ipsa  loquitur,"  and  that  there  was  not  and 
could  not  have  been  any  contributory  nes-l- 
gence  on  the  part  of  the  plalntlCC,  and  that 
the  plalntifC  sustained  injuries  liy  reason  of 
the  accident,  and  that  she  is  entitled  to  re- 
cover compensation  for  such  injuries  as  slie 
has  suffered,  if  the  accident  was  due  to  neg- 
ligence, from  such  person  or  corporation  as 
she  can  show  by  preponderance  of  evidence 
to  have  been  guilty  of  such  negligence.  The 
defendant  contends  that  It  has  been  gnlltr 
of  no  negligence.  The  testimony  shows,  and 
it  is  not  disputed,  tliat  the  defendant  find- 
ing tbat  the  electric  arc  lamp,  from  which 
the  casing  and  reflector  fell  and  caused  the 
plaintiff's  Injury,  required  repair  or  read- 
justment as  to  its  internal  arrangements, 
procured  the  New  England  Machine  &  Eleo 
trie  Company  to  send  one  of  Its  emplojis 
to  make  the  necessary  repair  or  readjust- 
ment; -and  that  a  man  named  Heraon  was 
sent  and  did  make  such  tepfSr  or  readjust- 
ment; that  the  New  England  Machine  A 
Electric  Company  was  a  reputable  concern  :a 
this  line  of  work,  and  that  Berson  was  la 
its  employ  and  was  an  experienced  man  ca- 
pable of  doing  the  work  required;  that  be 
placed  the  casing  and  reflector  back  in  posi- 
tion upon  the  lamp  and  left  it  to  all  appear- 
ances In  proper  condition;  that  it  stayed  la 
place  for  about  two  weeks  after  the  work 
was  done,  and  there  was  nothing  about  Its 
appearance  to  indicate  to  any  one  that  it 
was  not  In  proper  condlton;  that  tbe  defend- 
ant had  not  in  its  employ  any  person  capable 
of  doing  this  repair  or  readjustment;  tbat 
It  did  not  in  any  way  interfere  with  Heraon. 
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or  give  any  directions  as  to  the  performance 
of  the  work;  that  It  did  not  touch  the  lamp, 
or  In  any  way  Interfere  with  It,  after  Her- 
eon left  it  and  prior  to  the  accident;  that 
the  defendant  had  had  thig  lamp  and  several 
other  similar  lamps  in  nse  In  the  same  room 
for  several  years  before  the  accident,  and 
that  never  before  tills  accident  bad  the  cas- 
ing of  this  lamp,  or  of  any  of  the  others, 
fallen  or  shown  any  indication  of  falling; 
that  the  repair  or  readjustment  required 
and  made  was  not  to  the  casing  or  reflector, 
but  to  the  interior  mechanism  of  the  lamp, 
which  regnlred  that  the  casing  and  reflector 
be  taken  off  and  replaced. 

TTnder  this  state  of  the  testimony  the  de- 
fendant contends  that  it  is  not  liable,  on  the 
ground  that  It  fulfilled  Its  whole  duty  as 
master  to  the  plaintiff  as  its  employe,  when 
It  procured  this  work  to  be  done  by  a  repu- 
table concern,  which  sent  Its  own  expert  em- 
ploye to  do  it,  under  the  familiar  doctrine 
relating  to  liability  for  injury  where  an  in- 
dependent contractor  is  employed,  and  that 
therefore  the  verdict  of  the  Jury  against  the 
defendant  is  not  supported  by  the  evidence, 
and  should  be  set  aside,  and  that  this  court 
should  either  direct  judgment  for  the  de- 
fendant or  a  new  trial.  It  Is  suggested  on 
behalf  of  the  defendant  that  negligence  may 
be  inferred  from  the  testimony  of  Hersou, 
the  employe  of  the  New  England  Machine  & 
Electric  Company,  who  cannot  testify  posi- 
tively that  he  remembers  giving  the  casing  a 
quarter  turn  after  he  had  pushed  it  up  In 
pC'Sltlon,  as  was  shown  by  him  to  be  neces- 
sary to  make  It  absolutely  secure  In  its  posi- 
tion, and  that  if  any  one  has  been  guilty  of 
negligence,  causing  the  plaintiff's  injury,  it 
was  Herson,  and  that  his  negligence  should 
be  imputed  to  his  employer,  viz.,  the  New 
England  Machine  &  Electric  Company.  On 
the  other  hand,  the  plaintiff  claims  that  Her- 
son's  negligence,  If  any,  should  be  Imputed 
to  the  defendant,  Lumb  Knitting  Company, 
on  the  ground  that  the  defendant  was  under 
a  duty  to  Its  employe  to  furnish  her  with  a 
safe  place  to  work  and  suitable  and  safe  ap- 
pliances, and  that  It  cannot  exonerate  Itself 
by  delegating  this  duty  to  another. 

If  the  plaintiff  had  exercised  the  right  con- 
ferred by  section  240,  Court  and  Practice 
Act  t.9(«,  and  had  joined  the  New  England 
Machine  &  Electric  Company  as  a  party  de- 
fendant, the  trial  of  the  cause  in  the  superior 
court  might  have  enabled  the  court  and  jury 
to  come  to  a  deflnite  and  satisfactory  con- 
clusion, and  possibly  to  a  different  condu- 
slon,  as  to  the  liability  for  this  Injury;  and 
the  record  of  testimony  taken  at  such  a  trial, 
where  ail  the  parties  having  knowledge  of 
the  facts  relating  to  the  accident  were  be- 
fore the  court  and  all  under  the  obligation 
to  make  full  disclosure  of  facts  within  their 
knowledge,  in  accordance  with  the  rules  ap- 
plicable to  cases  of  Injuries  coming  within 


the  doctrine  of  "res  Ipsa  loquitur,"  might 
have  enabled  this  court  to  come  to  a  final 
decision  and  settle  the  question  of  llability 
as  between  the  several  parties  involved.  As 
the  case  now  stands,  we  are  not  satisfied 
that  the  defendant  has  been  proved  guilty 
of  any  negligence;  yet.  If  we  so  determine, 
and  order  judgment  for  the  defendant,  we 
might  be  6uppoaed  impliedly  to  find  that  the 
New  England  Machine  &  Electric  Company 
(not  now  before  tlie  court)  was  liable  through 
the  negligence  of  its  servant,  Herson.  We 
do  not  wish,  even  impliedly,  to  make  any 
such  flnding  against  a  party  which  has  not 
had  an  opportunity  to  defend  Itself. 

We  think  justice  requires  that  the  Ntfw 
England  Machine  &  Electric  Company  should 
be  made  a  party  defendant  in  this  cause 
(Court  and  Practice  Act  1905,  |  243)  forth- 
wltli,  in  view  of  the  fact  that  the  time  lim- 
ited by  statute  within  which  suit  may  be 
brought  (section  248)  has  nearly  expired,  so 
that  the  whole  question  of  the  plaintiff's 
right  of  recovery  as  against  either  of  these 
parties  may  be  tried  and  determined  In  tills 
suit. 

The  defendant's  exception,  based  upon  the 
denial  of  its  mo'don  for  a  new  trial  on  the 
ground  that  the  verdict  Is  against  the  evi- 
dence and  the  weight  thereof,  is  sustained, 
and  the  case  la  remitted  to  the  superior 
court,  with  direction  to  grant  a  new  trial 
of  the  action  and  to  cause  the  New  England 
Machine  ft  Electric  Company  to  l>e  summon- 
ed in  as  a  party  defendant  forthwith,  upon 
such  terms  as  to  time  for  appearance  and 
pleading  as  the  superior  court  shall  in  its 
discretion  allow. 


STONE  et  al.  v.  WATERMAN.  Town  Clerk. 

(Supreme   Court   of   Rhode    Island.     Oct   23, 
1908.) 

Elections  (|  144*)  —  Nomination  Pafebs  — 

Signatures. 

A  nomination  paper  was  InsufiScient  where 
the  namea  of  part  of  the  requisite  number  of 
signers  did  not  correspond  with  the  names  on 
the  voting  list:  some  names  on  the  paper  not 
appearing  on  tlie  list,  and  some  initials,  abbre- 
viations, and  residences  on  the  iiaper  not  cor* 
responding  with  those  on  the  list. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  144.*] 

Petition  by  Michael  A.  Stone  and  others 
for  mandamus  against  Daniel  D.  Waterman, 
town  clerk.    Petition  denied  and  dismissed. 

This  is  a  petition  for  writ  of  mandamus. 
The  cause  was  heard  on  the  return  day  of 
citation  to  show  cause  why  writ  should  not 
issue.  Respondent  filed  no  pleadings,  but 
his  defense  was  that  not  enough  names  on 
the  nomination  paper  corresponded  with 
the  names  as  they  appeared  on  the  voting 
list  Some  names  on  the  nomination  paper 
did  not  appear  on  the  voting  list  Some 
initials  and  abbreviations  on  the  nomination 
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paper  did  not  correspond  with  Initials  and 
abbreviations  on  tbe  voting  list  Some  resi- 
liences as  given  on  tbe  nomination  paper 
varied  from  residences  as  tbey  appeared  on 
tbe  voting  list  Tbese  facts  wete  proved  by 
the  testimony  of  respondent  given  before  the 
court 

Tbe  following  is  a  copy  of  the  petition  tor 
writ  of  mandamus: 

"To  the   Honorable   tbe   Supreme  Oourt  of 
Rhode  Island  Sitting  within  and  for  the 
County  of  Providence. 
"Respectfully    represent   your   petitioners, 

Michael  A.  Stone,  Thomas  P.  Davis,  John  R. 

Watson,  Sereno  T.  Jenckes,  George  M.  Smith, 

Jolm   E.  Anderson,  Joshua  B.  Hale,  Henry 

A.  Bencbley: 

"(1)  That  they  are  residents  In  and  duly 
qualified  electors  of  tbe  town  of  Cranston 
in  the  county  of  Providence  and  state  of 
Rhode  Island,  and  duly  authorized  to  vote 
at  all  elections  held  In  said  Cranston. 

"(2)  That  nomination  papers  placing  in 
nomination  your  petitioner  Michael  A.  Stone 
for  the  office  of  town  sergeant  of  said  town 
of  Cranston  and  your  petitioners  Thomas  P. 
Davis,  John  R.  Watson,  Sereno  T.  Jenckes, 
George  M.  Smith,  John  B.  Anderson,  Joshua 

B.  Hale,  and  Henry  A.  Benchley  for  tbe 
offices  of  counctlmen  In  said  town  of  Cran- 
ston, and  Daniel  D.  Waterman  for  town 
clerk  of  said  town  of  Cranston,  Joseph  A. 
Shaw  for  town  treasurer  of  said  town  of 
Cranston,  and  William  H.  Place,  Henry  A. 
Munroe,  Harry  B.  Jenks,  William  G.  Bickard, 
and  William  A.  Leach  for  Justices  of  the 
peace  of  said  town  of  Cranston,  and  John  B. 
Sheldon,  Blmer  B.  Schofleld,  and  William  M 
Lee  for  members  of  tbe  school  committee, 
Edward  Stanley  for  assessor  of  taxes,  Ben- 
jamin W.  Grim  for  Judge  of  probate,  and 
William  O.  Towne  for  town  moderator,  with 
the  designation  'Independent  Party,'  were 
submitted  to  Daniel  D.  Waterman,  town 
clerk  of  said  Cranston,  according  to  law. 

"(3)  That  upon  said  nomination  papers 
there  were  the  signatures  of  fifty-seven  (57) 
voters  of  said  town  of  Cranston  qualified  to 
vote  for  tbe  officers  above  mentioned  in  said 
town  and  to  sign  such  nomination  papers. 

"(4)  That  said  nomination  papers  were 
formally  and  duly  filed  with  said  Daniel  D. 
Waterman,  town  clerk  as  aforesaid,  on,  to 
wit,  October  19,  1908,  and  that  said  nomina- 
tion papers  contained  the  names  of  fifty-sev- 
en (57)  qualified  voters  of  said  town  of  Cran- 
ston, a  sufficient  number  of  such  qualified 
voters  In  said  town  of  Cranston  to  Insure 
the  placing  of  the  names  of  said  candidates 
upon  tbe  official  ballot  in  accordance  with 
the  provisions  of  section  11  of  chapter  il  of 
the  General  Laws  [of  1896]. 


"(5)  That  said  Danld  D.  Watennan,  town 
clerk  as  aforesaid,  certified  thereon  that 
there  were  only  twenty-sevai  (27)  of  the 
signers  of  said  nomination  paper  qualified  as 
voters  in  said  town  of  Cranston. 

"(6)  That  said  Daniel  D.  Waterman,  town 
derk  as  aforesaid,  has  refused  and  still  re- 
fuses to  certify  correctly  the  number  of  sig- 
natures ui>on  said  nomination  luipers,  and 
that  your  petitioners  and  the  other  candi- 
dates have  the  right  to  have  their  names 
placed  upon  the  official  ballot  for  the  elec- 
tion of  town  officers  to  be  held  in  said  town 
of  Cranston  on  Tuesday,  November  3,  1906. 
"Your  petitioners  therefore  pray  that  a 
writ  of  mandamus  may  be  issued  out  of  and 
under  the  seal  of  this  honorable  court,  di- 
rected to  said  Daniel  D.  Waterman,  town 
clerk  of  the  town  of  Cranston,  commanding 
him  forthwith  to  certify  correctly  what 
nomber  of  tbe  signatures  upon  said  nomina- 
tion papers  are  names  of  qualified  voters  In 
said  town  of  Cranston,  to  the  end  that  the 
names  of  the  nominees  named  in  said  nomina- 
tion papers  may  t>e  printed  upon  tbe  official 
ballot  for  said  town  of  Cranston  to  be  used 
at  the  next  town  election  in  said  town  of 
Cranston,  to  wit  on  tbe  3d  day  of  November, 
A.  D.  1908,  which  is  also  tbe  date  of  the 
next  general  election  to  be  hdd  In  said  town. 

"Michael  A.  Stone. 

•rrhomaa  P.  Davis, 
,  "John  B.  Watson, 

"Sereno  T.  Jenckes, 

"George  M.  Smith, 

"John  B.  Anderson, 

"Joshua  B.   Hale, 

"Henry  A.  Benchley, 
"By  Their  Attorney, 

"James  A.  Williama 

"State  of  Bhode  Island,  Providence — sc.: 

"In  Providence,  on  this  22d  day  of  October, 
A.  D.  1908,  personally  appeared  Michael  A 
Stone  and  made  oath  that  be  has  read  the 
above  petition  subscribed  by  him  and  knows 
tbe  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to 
matters  which  are  therein  stated  to  be  on 
information  and  belief,  and  as  to  those  mat- 
ters he  believes  them  to  be  true. 

"James  A.  Williams,  Notary  Public." 

Argued  before  DUBOIS,  BLODGEITT, 
JOHNSON,  and  PARKHURST.  JJ. 

James  A.  Williams,  for  petitioner.  Ben- 
jamin W.  Grim,  for  respondent 

FER  CURIAM.  The  court  Is  of  the  opin- 
ion that  the  petitioners  fail  to  show  that  a 
sufficient  number  of  duly  qualified  electors 
signed  tbe  nomination  papers  in  question. 

Petition  denied  and  dismissed. 
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(29  R.  I.  ST) 

BNOS  T.  RHODE)  ISLAND  SUBURBAN  RY. 
CO. 

(Supreme  Court  of  Rhode  Island.    Oct  28, 
190&    Additional  Opinion  De&  9,  1908.) 

1.  Exceptions,  Bili,  of  ($  65*)— PROciteDiNas 
TO  Establish  Exceptions. 

Under  Court  and  Practice  Act  1905,  i  492, 
requiring  the  presiding  justice  to  examine  bills 
of  exceptions,  and,  if  correctly  stated,  to  allow 
them,  and  section  494,  providing  that  if  the  jus- 
tice fails  to  act  on  or  return  the  bill  of  excep- 
tions filed,  or  shall  disallow,  refuse,  or  alter  the 
same,  so  that  either  party  is  aggrieved,  the  true 
bill  of  exceptions  may  be  established  before  the 
Supreme  Court  on  petition,  the  burden  of  as- 
certaining whether  the  exceptions  are  stated 
clearly  and  separately  is  upon  the  trial  justice, 
bat  no  exception  to  his  allowance  is  permitted 
by  statute:  the  remedy  of  the  aggrieved  party 
by  the  failure  of  the  justice  to  act,  or  his  dis- 
allowance, alteration,  or  refusal  to  alter  the 
same,  being  to  establish  the  truth  of  the  excep- 
tions under  section  494,  and  an  inquiry  to  es- 
tablish their  truth  will  not  be  restricted  by  the 
form  of  the  prayer  in  the  petition. 

[Dd.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  i$  90-93;   Dec.  Dig.  $55.*] 

2.  BxcxFTioNS,  Bnx  or  ({  8*)— Suitioisnot 
or  Statement. 

Court  and  Practice  Act  1905,  f  490,  re- 
quiring bill  of  exceptions  to  state  separately 
and  clearly  the  exceptions  relied  upon,  is  for 
the  benefit  of  the  parties,  as  well  as  of  the  court, 
and  it  should  clearly  appear  upon  what  grounds 
exceptions  will  be  urged,  so  that  respondent  may 
be  advised  upon  what  questions  to  prepare  for 
argument ;  and,  if  any  exceptions  are  waived  by 
the  excepting  party,  they  should  be  eliminated 
from  the  bill  of  exceptions  rather  than  at  a  lat- 
er stage. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  10 ;   Dec.  Dig.  {  8.*] 

3.  Exceptions,  Bill  of  (8  8*)— Sufficiency 
OF  Bill  of  Exceptions. 

Exceptions  on  the  ground  of  error  in  ad- 
mitting or  excluding  evidence,  when  in  fact 
the  rulings  were  confined  to  refusals  to  admit 
testimony,  are  insufficient  under  Court  and 
Practice  Act  1905,  §  490,  requiring  bills  of  ex- 
ceptions to  state  separately  and  clearly  the  ex- 
ceptions relied  upon. 

(Bid.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  10;   Dec.  Dig.  |  &•] 

4.  EJxcEPnoNS,  Bill  of  (|  8*) — Sufficierot 
of  Bill  of  Exceptions— Sepabate  State- 
ICENT  of  Rulings— Necessity. 

The  grouping  in  one  exception  of  eight  rul- 
ings, two  being  shown  on  one  page,  four  on  an- 
other, and  one  each  on  other  pages  of  the  tran- 
script, does  not  meet  the  requirements  of  Court 
and  Practice  Act  1905,  {  490,  requiring  a  bill  of 
exceptions  to  state  separately  and  clearly  the 
exceptions  relied'  upon,  as  the  eight  rulings 
should  have  been  set  out  separately. 

(Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Dig.  S  10;   Dec.  Dig.  S  8.*] 

5.  Tkial  (f  131*)— Reuabks  of  Counsel— Ex- 
ception—Sufficiency. 

In  an  action  for  injuries  by  an  accident  on 
defendant's  street  car,  a  question  had  to  be  re- 
peated to  plaintiff,  whereupon  his  counsel  re- 
marked that  plaintiff  was  hard  of  hearing,  and 
he  thought  that  the  accident  affected  plaintiff's 
ears,  to  which  defendant  excepted,  and  the  court 
stated  that  there  was  no  such  allegation,  where- 
upon defendant's  counsel  remarked,  "I  think  it 


improper  for  counsel  to  say  It  before  the  jai7," 
when  the  matter  was  dropped.  Held,  that  no 
exception  was  taken  to  the  remark,  and  none 
was  allowed,  so  that  the  exceptions  claimed  will 
be  disallowed  in  proceedings  to  establish  the 
truth  of  the  exceptions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  314;   Dec.  Dig.  i  131.*] 

6.  Exceptions,  Bill  of  (|  8*)— SUffioienoy— 
Ebbok  in  Denying  Motion— Sethno  Out 
Grounds  of  Motion. 

An  exception  to  a  decision  denying  a  motion 

for  a  new  trial  is  not  objectionable,  because  the 

grounds  on  which  the  motion  was  based  are  set 

out. 

[EA.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Oent  Dig.  S  10;   Dec.  Dig.  S  8.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  Antone  Enos  against  the  Rhode 
Island  Suburban  Railway  Company.  On  pe- 
tition by  plaintiff  to  establish  the  truth  of 
defendant's  bill  of  exceptions.  Exceptions 
allowed  as  stated,  and  cause  to  stand  for 
further  proceedings. 

See,  also,  67  Atl.  5. 

Ar^rned  before  DUBOIS,  BIXDDGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Waterman,  Currau  &  Hunt  (Lewis  A.  Wa- 
terman, of  counsel),  for  plaintiff.  Joseph  C. 
Sweeney  and  Olfford  Whipple,  for  defendant 

DUBOIS,  J.  This  case  comes  before  tills 
court  upon  the  plaintiff's  petition  to  estab- 
lish the  truth  of  the  defendant's  bill  of  ex- 
ceptions, under  Court  and  Practice  Act  1905, 
I  494,  which  reads  as  follows:  "If  the  Jus- 
tice who  presided  at  the  trial  shall,  for  a 
period  of  twenty  days  after  a  bill  of  excep- 
tions has  been  filed,  fall  to  act  upon  or  re- 
turn the  same,  or  shall  disallow,  alter,  or 
refuse  to  alter  the  same,  and  either  party 
is  aggrieved  thereby,  the  truth  of  the  excep- 
tions may  be  established  before  the  Supreme 
Court  upon  petition  stating  tbe  facts,  filed 
within  thirty  days  after  the  filing  of  the 
bill  of  exceptions  In  the  superior  court ;  and 
thereupon  the  truth  of  tbe  exceptions  being 
established  in  such  manner  as  the  court 
shall  by  rule  prescribe,  they  shall  be  heard 
and  the  same  proceedings  taken  as  if  tbe  ex- 
ceptions bad  been  duly  allowed  and  filed. 
And  upon  such  petition  being  filed,  the  Su- 
preme (3ourt  may 'order  tbe  clerk  of  the  su- 
perior court  to  certify  and  transmit  to  the 
clerk  of  the  Supreme  Court  the  papers  In 
the  cause." 

The  material  portion  of  tbe  plalntUTs  pe- 
tition is  of  the  tenor  following: 

"Respectfully  represents  Antone  Enos  that 
he  Is  tbe  plaintiff  in  the  above-entitled  case, 
entered  in  the  superior  court  in  the  county  of 
Providence  and  numbered  20,465;  that  said 
case  was  tried  before  the  Honorable  George 
T.  Brown,  a  Justice  of  the  superior  court 
holden  at  Providence,  within  and  for  the 
county  of  Providence,  on  the  30th  day  of  De* 


*F0T  other  cases  see  lam*  topic  and  section  NtniBBR  In  Dec  t  Am.  Dig*.  U07  to  date,  *  Reporter  Indexes 
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cember,  1007,  and  following  days,  and  on 
the  2d  day  of  January,  1908,  the  jury  return- 
ed a  verdict  for  the  plaintiff  in  the  siun  of 
two  thousand  seven  hundred .  and  fifty  dol- 
lars  ($2,750) ;  that  on  the  11th  day  of  March 
the  said  Justice  filed  a  decision  granting  the 
defendant's  motion  for  a  new  trial  unless 
the  plaintiff  remit  one  thonsand  dollars  (|V 
000)  from  the  amount  of  the  said  verdict 
within  ten  days;  that  on  the  25th  day  of 
May  the  defendant  filed  its  bill  of  excep- 
tions; that  at  a  hearing  fixed  by  said  jus- 
tice counsel  for  the  plaintiff  objected  to  the 
allowance  of  said  bill  as  the  defendant's 
bin  of  exceptions,  but  the  said  justice  on  the 
28th  day  of  May  allowed  said  bill  and  tran- 
script 

"And  your  petitioner  says  that  he  is  ag- 
grieved by  the  ruling  of  said  justice  in  al- 
lowing said  bin  of  exceptions,  and  he  Is  ag- 
grieved by  the  refusal  of  said  justice  to  alter 
the  same  and  to  disallow  the  same  as  prayed 
for  by  the  petitioner  at  said  hearing,  for  the 
following  reasons: 

"(1)  The  defendant  has  not  stated  separate- 
ly and  clearly  the  exceptions  relied  upon. 

"(2)  The  first  group  of  rulings  in  said 
bill  should  have  been  stricken  out'  for  the 
reason  that  the  defendant  has  not  stated 
separately  and  dearly  the  exceptions  there- 
in relied  upon. 

"Wherefore  your  petitioner  prays  that  the 
truth  of  the  exceptions  shall  be  established 
by  this  court,  and  that  the  alleged  excep- 
tions to  the  first  group  of  rulings  be  disal- 
lowed and  be  stridden  from  said  bill." 

The  defendant's  bill  of  exceptions,  the 
truth  of  which  is  sought  to  be  established 
In  this  proceeding,  reads  as  follows: 

"The  defendant  in  the  above-entitled  ac- 
tion comes  and  flies  its  bill  of  exceptions, 
.and  snys  that  said  case  was  tried  before  the 
Honorable  George  T.  Brown,  one  of  the 
justices  of  said  court,  and  a  jury,  on  the 
30th  day  of  December,  1907,  and  the  2d  day 
•of  January,  1908,  and  a  verdict  was  render- 
ed for  tbe  plaintiff  in  the  sum  of  |2,750,  and 
that  certain  exceptions  have  been  taken  by 
said  defendant  In  the  proceedings  In  said 
case,  as"  follows: 

"(1)  To  certain  rulings  of  said  justice,  at 
the  trial  of  said  action, 'admitting  or  refus- 
ing to  admit  certain  evidence,  as  shown  on 
pages  158,  182,  183,  and  196  of  the  transcript 
•of  testimony,  etc.,  filed  herewith. 

"(2)  To  the  refusal  of  said  justice,  at  said 
trial,  to  direct  a  verdict  for  the  defendant, 
•as  shown  on  page  210  of  said  transcript. 

"(3)  To  a  certain  statement  made  by  plain- 
tiff's attorney  during  the  course  of  said  trial, 
to  which  exception  is  noted  on  page  43  of 
•said  transcript 

"(4)  To  the  decision  of  said  court  denying 
the  defendant's  motion  for  a  new  trial,  which 
motion  was  based  upon  the  following 
grounds:    (a)  That  said  verdict  la  contrary 


to  the  evidence  and  the  weight  thereof,  (b) 
That  said  verdict  Is  contrary  to  the  law.  (c) 
That  tbe  amount  of  damages  awarded  by  said 
verdict  Is  excessive. 

"And  the  defendant  insists  that  all  of  said 
rullngg  were  erroneous,  and  that  said  errors 
entitle  it  either  to  a  new  trial  or  to  a  judg- 
ment entered  In  Its  behalf.  Wherefore  the 
defendant  tenders  this  Its  bill  of  exceptions, 
and  prays  that  tbe  same  may  be  allowed  by 
the  court  In  accordance  with  law." 

The  evident  purpose  of  Court  and  Practice 
Act  1905,  I  494,  is  to  confer  upon  this  court 
jurisdiction  over  exceptions  that  their  truth 
may  be  established.  As  we  have  heretofore 
said  In  Yester  v.  Bhode  Island  Co.,  29  R.  I. 
214,  69  Atl.  606:  "Under  Court  and  Practice 
Act  W05,  i  492,  the  justice  who  presided  at  tbe 
trial  shall  examine  bills  of  exceptions  and 
hear  the  parties,  and  If  he  shall  find  the  ex- 
ceptionsb  rulings.  Instructions,  and  findings 
correctly  stated,  he  shall  allow  them.  The  bur- 
den of  ascertaining  whether  the  exceptions 
are  stated  dearly  and  separately  Is  properly 
placed  upon  the  trial  justice  to  whose  rulings 
the  exceptions  were  taken ;  but  no  exception 
to  his  allowance  is  permitted  by  the  statute. 
The  only  remedy  provided  for  either  party 
aggrieved  by  the  failure  of  the  justice  to  act 
upon  the  bill  of  exceptions,  or  to  return  tbe 
same,  or  to  his  disallowance  of,  alteration  of, 
or  refusal  to  alter  the  same.  Is  to  establish 
the  truth  of  tbe  exceptions  before  this  court 
upon  petition  stating  tbe  facts  under  Conrt 
and  Practice  Act  1903,  i  494."  Bnt,  when  this 
remedy  has  been  Invoked  by  either  party,  its 
scope  cannot  be  restricted  by  the  form  of  the 
prayer  of  the  petitioner.  The  court  will  en- 
deavor to  ascertain  the  truth  of  the  excep- 
tions, and  this  cannot  always  be  done  by  ex- 
cision. 

In  ascertaining  whether  the  exceptions,  rul- 
ings, etc.,  were  correctly  stated,  the  trial 
Justice  had  not  only  the  bill  of  exceptions 
and  transcript  of  tbe  evidence  before  him  and 
the  counsel  for  the  respective  parties  to  aid 
him,  but  he  had  also  the  assistance  of  his  mem- 
ory as  to  what  transpired  at  the  trial.  Nec- 
essarily we  can  have  no  such  recollection.  In 
the  case  at  bar  we  have  been  obliged  to  ascer- 
tain the  truth  of  the  exceptions  from  an  ex- 
amination of  the  bill  of  exceptions  and  tbe 
transcript  of  testimony.  But  in  making  the 
examination  and  In  arriving  at  our  condn- 
slons  we  have  not  been  hampered  by  tecbni- 
calitles.  The  statutory  requirement  contahi- 
ed  in  Court  and  Practice  Act  1905,  {  490,  in 
the  words  "shall  state  separately  and  clearly 
the  exceptions  rdied  upon,"  is  Intended  for  | 
the  benefit  of  the  opposing  party  as  well  as 
for  the  benefit  of  the  conrt  upon  its  examina- 
tion of  the  exceptions,  so  that  it  should  be 
clearly  apparent  to  such  party  upon  what 
grounds  exceptions  will  be  urged  before  the 
court  In  order  that  he  may  be  advised  upon 
what  qaestions  he  must  prepare  bla  brief 
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for  the  argument  of  the  case.  If,  as  fre- 
qnentlr  happens,  an  examination  of  the  case 
by  the  excepting  party  eliminates  a  large 
nnmber  of  questions  which  are  deemed  to  be 
immaterial  upon  final  consideration.  It  Is  for 
the  benefit  of  the  court,  as  well  as  of  the 
opposing  party,  that  those  questions  be  elim- 
inated In  the  frame  of  the  bill  of  exceptions, 
so  that  the  real  questions  intended  to  be  liti- 
gated shall  be  presented  upon  bill  of  excep- 
tions, rather  than  that  the  bill  of  exceptions 
should  be  so  general  In  Its  character  as  to 
be  notice  to  the  opposing  party  of  the  Inten- 
tion to  litigate  ever^  possible  question  which 
appears  to  be  reserved  upon  the  transcript. 
This  work  of  elimination  has  to  be  done 
sooner  or  later,  and  it  might  well  be  done 
upon  the  bill  of  exceptions  In  the  first  place, 
rather  than  upon  the  briefs  upon  final  argu- 
ment, thereby  relieving  the  opposing  party 
of  the  apparent  necessity  of  discussing  ques- 
tions which  In  the  end  are  waived  by  the  ex- 
cepting party. 

'  Paragraph  1  of  the  defendant's  bill  of  6Z< 
ceptlons,  hereinbefore  set  forth,  does  not 
comply  with  such  statutory  requirement  In 
the  first  place  it  is  not  clear  to  except  to  cer- 
tain rulings  upon  the  ground  that  the  court 
erred  In  "admitting  or  refusing  to  .admit  cer- 
tain evidence,"  when  In  fact  the  rulings  of 
the  court  were  confined  to  refusals  to  admit 
testimony.  Neither  Is  it  stating  clearly  and 
separately  to  group  In  one  exception  eight 
mllnga,  whereof  two  are  shown  on  one  page^ 
four  upon  another,  and  one  each  on  other 
pages,  of  the  transcript  of  testimony.  The 
grounds  of  the  objections  which  were  the 
foundation  of  the  exceptions  are  only  stated 
in  four  Instances,  vis.:  The  first  objection 
in  which  the  ground  was  stated  (Immaterial- 
ity) was  made  to  question  25  on  page  158  of 
the  transcript  of  testimony ;  the  second  (want 
of  notice  to  plaintiff)  appears  to  question  48  on 
page  182  thereof ;  the  third  (want  of  material- 
ity) to  question  200  on  page  192,  exception 
saved  on  page  103  thereof;  and  the  fourth 
("same  objection")  to  question  101  on. page 
193  aforesaid.  While  It  Is  possible  for  the 
court  to  gather  from  the  context  the  probable 
ground  of  the  other  objections.  It  Is  just  as 
easy,  or  easier,  for  tbe  counsel  who  were  en- 
gaged in  the  trial  of  the  cause  to  do  this  and 
save  the  court  this  trouble.  The  defendant 
should  have  set  out  his  eight  exceptions  to 
the  refusal  of  the  court  to  admit  the  testi- 
mony offered.  This  court,  having  examined 
tbe  bill  of  exceptions  and  transcript,  finds 
that  tbe  defendant  did  save  eight  exceptions, 
as  aforesaid;  and  their  tmtb— that  is^  the 
tmtb  that  such  exceptions  In  fact  ware  tak> 


en — is  established,  and  the  same  may  be 
properly  set  out  In  the  bill  of  axo^tlona  by 
amendment 

The  truth  of  the  exception  referred  to  in 
tbe  second  paragraph  of  the  defendant's  bUl 
of  exceptions  Is  also  established,  and  is  allow- 
ed. It  may  be  necessary,  however,  to  renum- 
ber the  same,  and  i)erml8slon  Is  granted  for 
that  purpose. 

The  truth  of  the  exception  mentioned  In  the 
third  paragraph  of  said  bill  is  not  establish- 
ed. No  exception  was  taken  to  any  ruling  of 
the  court  The  Incident  appears  In  the  trans- 
cript  of  the  plalntlfTs  testimony  as  follows: 

"Q.  854.  Then— didn't  you  say  in  direct  ex- 
amination that  the  passenger  car  that  yon 
took  to  go  home  that  night  was  going  abont 
as  fast  as  It  could  go?  A.  Well,  I  don't 
know;  took  my  ticket  to  get  a  ride  to  the 
conductor  and — (question  repeated  by  stenog- 
rapher). A.  About  quarter  of  or  20  minutes 
of  1. 

"Mr.  Waterman:  He  is  hard  of  hearing, 
and  I  think  the  acddoit  affected  his  ears. 

"Mr.  Rice:    I  take  exception  to  that 

"The  Court:  I  think  there  is  no  such  al- 
legation. 

"Mr.  Rice:  I  think  it  Is  very  Improper  for 
counsel  to  say  It  before  the  jury." 

There  the  matter  was  allowed  to  rest  No 
exception  was  taken  In  the  proper  sense  of 
the  term,  and  none  was  allowed  by  the  su- 
perior court  at  the  time.  The  truth  of  this 
exception  not  having  been  established,  the 
same  is  disallowed. 

The  truth  of  the  exception  contained  In  the 
fourth  paragraph  of  the  bill  is  established. 
The  same  is  not  objectionable,  because  the 
grounds  on  which  the  motion  was  founded 
are  set  out  and  the  same  Is  allowed. 

The  truth  of  the  exertions  having  been  es- 
tablished as  hereinbefore  set  forth,  tbe  bill  of 
exceptions  may  be  amended  accordingly,  and 
the  cause  will  stand  for  further  proceedings. 

Additional  Opinion. 

PKR  CURIAM.  The  verdict  was  approved 
by  the  justice  who  presided  at  the  trial  of 
the  case  In  the  superior  court  and  Is  sustain- 
ed by  the  evidence.  The  court  ordered  the 
plaintiff  to  remit  and  he  has  remitted,  $1,000 
of  the  damages  awarded  by  the  jury.  We  do 
not  consider  the  damages  so  reduced  to  be 
excessive.  The  several  exceptions  of  the  de- 
fendant are  without  merit  and  are  therefore 
overruled. 

The  case  la  remitted  to  the  superior  court 
with  direction  to  enter  judgment  on  the  ver- 
dict for  the  amotmt  lednced  m  aforesaid. 
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(81  Vt.  406) 

SCOVILLE  V.  BROCK. 

(Supreme  Court  of  Vermont.    Washington. 
Oct.  8,  1908.) 

1.  Appeal  and  Eseob  (§  882*)— Remand  fob 
PuBTUEB  Finding — Receftion  of  Fobthkb 
Evidence. 

Where  a  suit  was  remanded  for  a  further 
finding,  and  on  the  rehearing  additional  testi- 
mony was  first  offered  by  orator,  and  no  objec- 
tion Was  made  to  the  talcing  of  further  testi- 
mony, nor  was  the  master's  report  excepted  to 
because  thereof,  orator  cannot  object  on  appeai 
that  the  mandate  did  not  authorize  the  taking 
of  additional  testimony. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
E}rror,  Cent  Dig.  gg  3591-3610;  Dec.  Dig.  { 
882.*] 

2.  Appeal  and  Ebbob  (g  1212*)— Remand  fob 
PuBTHEB  Finding  —  AuTHOBiTsr  to  Make 
Ultimate  Finding. 

Where,  on  appeal  from  a  ruling  on  demur- 
rer, it  fras  held  that  a  trustee  could  not  be  ex- 
cused from  the  exercise  of  ordinary  care  in  dis- 
posing of  securities,  which  had  a  marketable 
value,  but  were  in  fact  worthless,  because,  if 
he  had  ascertained  the  facts,  he  could  not  have 
sold  them  without  committing  a  fraud,  and  it 
was  not  determined  what  knowledge  was  charge- 
able to  the  trustee,  and  the  cause  was  remand- 
ed for  a  finding  as  to  whether  the  trustee,  in 
holding  the  securities,  acted  with  fidelity  and 
diligence,  the  question  before  the  master  on  re- 
committal was  not  limited  to  whether  the  trus- 
tee bad  any  excuse  for  not  selling,  and  the  fact 
that  the  master  found  that  certain  of  the  se- 
curities could  have  been  sold  above  par  without 
the  trustee  incurring  personal  liability  did  not 
preclued  an  ultimate  finding  exonerating  the 
trustee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  1212.*] 

3.  Pleading  (g  36*)— Allegations  of  Opin- 
ion— Conclusiveness  of  Admission. 

Allegations  that  it  was  widely  believed  at 
the  places  where  companies  were  located  that 
they  were  fraudulently  organized,  and  had  de- 
fendant, a  trustee  who  had  invested  trust  funds 
in  the  companies,  gone  there  he  would  have  been 
satisfied  as  a  prudent  man  that  the  investments 
were  unsafe,  are  not  allegations  of  a  matter  of 
fact,  but  of  an  opinion  or  speculation,  and  their 
admission  by  answer  does  not  convert  the  mat- 
ter alleged  into  a  positive  fact. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  8g  81,  82 ;  Dec.  Dig.  g  36.*] 

4.  Pleading  (g  36*)— Corclumveness  of  Ad- 

UIB8I0N8. 

The  allegation  of  the  belief  that  the  com- 
panies were  fraudulently  organized,  if  treated  as 
one  of  fact,  would  only  be  an  allegation  of  one 
clement  to  be  considered  in  determining  wheth- 
er the  trustee  had  exercised  due  care  in  invest- 
ing the  funds,  and  the  allegation  as  to  how  the 
ascertainable  information  would  have  affected 
the  trustee  as  a  prudent  man  was  but  the  rais- 
ing of  one  speculation  on  another,  both  depend- 
ent upon  the  trustee's  visit,  which  was  not  al- 
leged, and  the  admission  thereof  was  not  conclu- 
sive. 

[S<d.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  gg  81,  82;  Dec.  Dig.  g  36.*] 

6.  Pleading  (g  36*)— Fobcb  of  Casoal  Ad- 
missions. 

A  party  is  not  iMund  by  a  casual  admission 

in  his  pleadings  of  what  prudence  would  have 

required  of  him. 
[Ed.    Note.— For   other   cases,    see   Pleading, 

Cent.  Dig.  gg  81.  82;  Dec.  Dig.  g  36.*] 


6.  Tbustb  (g  263*)— Refebence  to  Mabieb. 

In  a  suit  to  charge  a  trustee  with  negli- 
gence in  his  investments,  it  was  for  a  master,  to 
whom  the  case  was  referred,  to  say  from  all  the 
facts  the  trustee  ascertainM,  and  all  he  ought 
to  have  ascertained,  whether  he  exercised  the 
diligence  of  a  prudent  man  in  retaining  the  se- 
curities ;  and  he  could  treat  an  admission  in  liis 
answer  as  conclusive  proof  of  the  existence  of 
the  belief  stated  in  the  allegation  that  at  the 
Iiome  of  the  corporation  in  which  he  had  invest- 
ed it  was  held  in  bad  repute,  and  that  and  the 
fact  of  his  visit  to  such  place  as  conclusive 
proof  that  he  learned  of  the  belief,  and  yet  not 
accept  the  admission  as  conclusive  upon  the  ul- 
timate fact  submitted. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Dec. 
Dig.  g  283.*] 

7.  Tbtjsts  (g  262*)  —  Investment  of  Tbttst 
Funds— DiLiGSNCK  of  Tbubteb— Evidence. 

Evidence  held  not  sufficient  to  raise  a  pre- 
sumption of  negligence  of  a  trustee  in  not  learn- 
ing fikcts  concerning  companies  in  which  he  had 
trust  funds  invested  which  rendered  the  invest- 
ments unsafe. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  g  262.*]    • 

8.  Tbustb  (g  263*)— Refebence  to  Mabteb— 
Findings. 

Where  a  reference  was  had  to  a  master  to 
determine  whether  a  trustee  had  acted  with  due 
diligence  in  retaining  securities  in  which  the 
trust  fund  was  invested,  and  he  found  that  be 
had  so  acted,  a  party  cannot  complain  of  a  fail- 
ure to  find  whether  the  trustee  could  have  as- 
certained the  unsafe  condition  of  the  companies 
in  whose  securities  the  fund  was  invested  be- 
fore their  failure,  since  the  question  would 
still  have  remained  whether  the  trustee  had  ex- 
ercised due  diligence,  which  question  was  cov- 
ered by  his  finding  as  made,  and  which  was  not 
inconsistent  with  the  finding  called  for. 

[Ed.  Note.— For  other  cases,  see  Tmsta,  Dec. 
Dig.  S  263.*] 

9.  Tbusts  (g  263*)— Investment  of  Funds— 
Diligence  of  Tbustee. 

While  a  high  rate  of  interest  on  securities, 
frequent  increases  of  stock  by  the  company,  and 
the  fact  that  the  securities  are  not  of  a  class 
sanctioned  by  the  savings  bank  law,  are  facts 
to  be  considered  in  determining  whether  a  trus- 
tee acted  prudently  in  keeping  the  trust  fund 
invested  in  them,  they  are  not  facts  which  would 
as  a  matter  of  law  charge  the  trustee  with  the 
duty  of  a  special  examination  and  with  Imowl- 
edge  of  the  facts  that  such  an  examination 
would  have  disclosed. 

[Ed;  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  g  263.*] 

10.  Trusts  (g  217*)— Investment  of  Funds- 
Investigation  OF  Secubities  —  Durr  or 
Tbustee. 

A  personal  investigation  by  a  trustee  of 
the  affairs  of  private  corporations  in  whose  se- 
curities trust  funds  are  invested,  which  could 
be  acquired  only  on  examination  of  the  books 
and  the  securities  of  the  companies  and  the 
property  covered  by  the  securities,  is  impracti- 
cable by  an  individual  holder. 

[Ed.  Note.— For  other  cases,  see  Tmsta,  Dec. 
Dig.  g  217.*] 

11.  Trusts  (g  262*)— Investment  of  Funds- 
Diligence  OF  Trustee— Reputation  of  Se- 
cubities—Admibsibilitt  OF  Evidence. 

On  the  question  of  a  trustee's  prudence  in 
keeping  the  trust  fund  invested  in  certain  securi- 
ties of  an  Iowa  company,  which  were  of  such  a 
character  that  definite  iMrsonal  knowledge  was 
impracticable,  but  which  were  held  by  many 
people  in  the  locality  and  actually  diacassed  by 
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the  local  investing  pablic,  evidence  of  the  reputa- 
tion which  the  securities  had  in  the  vicinity 
while  held  by  the'  trustee  was  admissible,  and 
the  fact  that  the  securities  were  not  of  sufficient 
importance  to  be  listed  in  the  general  market 
and  that  there  was  no  active  trading  in  them 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Tniats,  Dec. 
Dig.  $  262.*] 

12.  Trusts  (J  262*)— Ihvkstmebt  of  Funds- 
Reputation  OF  Seoubities— Admissibilitt 

or  EVIDEKOE. 

Even  if  the  admissibility  of  evidence  of  the 
general  reputation  of  the  securities  in  which  a 
trust  fund  was  invested  depended  apon  a  repu- 
tation of  a  rather  long  standing,  a  reputation 
extending  from  1881  to  1893,  during  which  time 
they  had  paid  interest  and  dividoias,  was  suffi- 
cient. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  S  262.«] 

13.  Trusts  (8  262*)— Investment  of  Funds- 
Reputation  OF  Seoubities— Adi(is8ibii.itt 
of  Evidence. 

The  rule  restricting  such  evidence  to  securi- 
ties of  companies  in  the  neighborhood  of  one's 
residence  or  business  location  does  not  apply; 
the  knowledge  of  the  aSEfirs  of  a  foreign  pri- 
vate corporation  available  to  tHe  general  public 
of  its  own  section  not  requiring  a  distinction  be- 
tween localities. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  262.*] 

14.  Guardian  and  Ward  (S  58*)- Invest- 
ment OF  Funds— Diligence  —  Reputation 
OF  Securities. 

A  guardian,  in  investing  his  ward's  funds, 
need  not  base  his  action  upon  actual  Imowledge 
of  the  soundness  of  securities  retained,  but  may 
rely  npon  their  general  reputation. 

[Vjd.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  §S  232-241;  Dec.  Dig.  S  53.*] 

15.  EQUITT  (S  405*)— tlASTEB— Oredibiutt  OF 

Witnesses. 

The  effect  of  an  alleged  inconsistency  in  the 
testimony  of  a  witness  pefore  a  master  is  for 
the  master  to  determine. 

[Ed.  Note.— For  other  cases,  see  Elqnlty,  Dec 
Dig.  f  405.*] 

16.  Bquitt  (S  405*)  — Master  — Power  to 
MODIFT  OB  Reverse  Previous  Findinqs. 

With  further  evidence  before  him,  a  mas- 
ter may  disregard,  modify,  or  reverse  a  previous 
finding. 

[Gd.  Note.— For  other  cases,  see  Equity.  Dec. 
Dig.  8  405.*] 

17.  Teubtb  (J  262*)— Investment  of  Funds— 
Prudence  of  Trustee  —  Admibsibilit;  of 
Evidence— Advice  on  Investment. 

Evidence  that  a  trustee  had  consulted  a 
person  of  standing  as  a  financier  about  securities 
in  which  trust  funds  were  invested  Is  admissible 
as  evidence  of  his  prudence,  though  the  opinion 
obtained  was  not  based  on  a  personal  knowl- 
edge of  matters  which  determine  the  value  of 
the  securities,  and  such  financier  had  not  invest- 
ed trust  funds  in  such  securities. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  S  262.*] 

18.  Trusts  (|  262*)— Investment  of  Funds— 
DiuoENCE  of  trustee— Admissibilitt  of 
Evidence. 

The  admissibility  of  the  evidence  was  not 
affected  by  the  fact  that  the  trustee  was  himself 
vice  president  of  the  bank  of  which  his  adviser 
was  prerident,  and  had  no  reason  to  suppose 
that  his  adviser  knew  more  about  the  matter 
than  he  did. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Dec. 
Dig.  i  262.*] 


4.Q.  Trusts  (|  217*)— Investment  of  Trust 
Funds  —  Stocks  and  Bonds  of  Private 
cobpobations. 

There  is  no  special  rule  prohibiting  the  in- 
vestment of  trust  funds  in  the  stocks  and  bonds 
of  private  corporations,  though  located  without 
the  state;  and  in  case  of  loss  the  question  of 
liability  depends  upon  whether  the  trustee  acted 
with  fidelity  and  with  the  care  and  diligence  of. 
a  prudent  man. 

[Eld.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  J  307;  Dec.  Dig.  8  217.*] 

20.  Constitutional  Law  (S  70*)— Judicial 
Power— Encroachment  on  Leoiblature. 
The  adoption  of  special  rules  determining 
the  classes  of  securities  proper  for  the  invest- 
ment of  trust  funds  is  the  otlioe  of  the  Legisla- 
ture, and  not  of  the  courts. 

[Ed.  Note.— For  other  eases,  see  CSonstitutionol 
Law,  Dec  Dig.  8  70.*] 

Appeal  In  Chancery,  Wasbington  County; 
John  W.  Rowell,  Chancellor. 

Bill  by  William  L.  ScovlUe  against  James 
W.  Brock.  Decree  of  dismissal,  and  orator 
appeals.    Affirmed  and  remanded. 

Argued  before  ROWELL,  a  J.,  and  TY- 
LER. MUNSON,  and  WATSON,  JJ. 

Elbrldge  R.  Anderson,  Edward  H.  Deavltt, 
and  Harry  0.  Shurtleft,  for  appellant  Hun- 
ton  &  Stlckney,  for  appellee. 

MUNSON,  J.  When  this  case  was  last  be- 
fore us  (79  Vt  449,  65  Atl.  577,  118  Am.  St 
Rep.  975)  It  was  remanded,  that  the  report 
might  be  recommitted  for  the  master  to  find 
"whether  the  defendant.  In  continuing  to  bold 
the  securities,  acted  with  fidelity,  and  with 
that  measure  of  care  and  diligence  that  a 
prudent  man  would  have  exercised  in  the 
same  circumstances."  The  finding  is  for  the 
defendant,  but  the  orator  contests  Its  valid- 
ity on  several  grounds. 

It  Is  said  that  the  mandate  contemplated 
a  further  finding  on  the  case  as  then  made 
up,  and  that  the  taking  of  additional  testi- 
mony was  not  authorized.  The  order  of  re- 
committal Is  not  before  us,  bnt  presumably 
it  followed  the  mandate,  and  the  terms  of  the 
mandate  did  not  preclude  an  exercise  of  the 
master's  discretion  regarding  the  hearing. 
See  Richardson  T.  Wright,  58  Vt  367,  6  Atl. 
287.  It  Is  said,  however.  In  view  of  the  cir- 
cumstances and  ground  of  the  recommittal, 
that  the  mandate  cannot  be  allowed  the  con- 
struction adopted  by  the  master  without  do- 
ing the  orator  an  injustice,  and  that  the  con- 
struction Ib  therefore  one  that  the  court  can- 
not have  Intended.  But  the  first  reception  of 
evidence  at  the  rehearing  was  on  the  orator's 
offer,  and  no  objection  was  made  to  the  tak- 
ing of  further  testimony,  nor  was  the  report 
excepted  to  because  based  on  the  testimony 
so  taken. 

It  Is  said  that,  when  tiie  allegaticos  of  the 
bill  were  examined  on  demurrer  (76  Vt  385, 
57  AtL  967),  they  were  held  Bufflcl«it  to  show 
that  the  securities  the  defendant  received 
were  not  proper  Investments,  and  that  it  was 
his  duty  to  sell  them  If  a  sale  was  feasible ; 
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that  the  only  question  before  the  master  on 
recommittal,  If  the  mandate  be  given  a  con- 
struction consistent  with  that  decision,  was 
whether  the  defendant  had  any  excuse  for 
not  selling;  and  that,  inasmuch  as  the  mas- 
ter has  found  that  certain  of  the  securities 
could  have  been  sold  above  par  without  in- 
curring personal  liability,  and  had  evidence 
before  him  from  which  he  ought  to  have 
made  the  same  finding  regarding  them  all,  his 
ultimate  finding  in  exoneration  of  the  defend- 
ant is  beyond  his  authority.  It  is  said,  fur- 
ther, that,  since  the  allegations  then  passed 
upon  are  now  admitted  by  the  answer,  the 
record  is  the  same  on  the  merits  as  on  the  de- 
murrer, and  requires  the  same  decision. 
These  claims  are  not  Justified  by  the  scope  of 
the  former  adjudication.  The  point  of  that 
decision  was  that  the  defendant  could  not  be 
excused  from  the  exercise  of  ordinary  care  in 
disposing  of  securities  which  Itad  a  market- 
able value,  but  were  In  fact  worthless,  on  the 
ground  that,  if  he  had  ascertained  the  facts, 
be  could  not  have  effected  a  sale  without  com- 
mitting a  friiud.  It  was  not  necessary  to  de- 
termine just  what  knowledge  was  chargeable 
to  the  defendant  on  the  pleadings,  nor  wheth- 
er that  knowledge  was  such  as  charged  him 
with  the  duty  of  selling. 

It  Is  urged  that  the  conclusion  of  the  mas- 
ter is  inconsistent  with  a  conclusive  admis- 
sion contained  in  the  answer.  This  claim  is 
based  on  a  consideration  of  the  admission  in 
connection  with  certain  reported  facts.  It 
was  alleged,  in  substance,  in  the  first  para- 
graph of  the  first  amended  bill,  that  the  se- 
curities were  In  fact  worthless,  that  it  was 
widely  l>elieved  at  the  places  where  the  com- 
panies were  located  that  they  were  fraudu- 
lently organized  and  conducted,  and  that  If 
the  defendant  had  gone  to  these  places  and 
made  an  Investigation  he  would  have  been 
satisfied,  as  a  man  of  ordinary  prudence,  that 
the  Investments  were  unsafe.  The  defend- 
ant, In  his  amended  answer,  admitted  in  gen- 
eral terms  the  allegations  of  this  paragraph. 
It  now  appears  tbat  the  defendant  visited 
9ioux  City  while  he  was  holding  the  securi- 
ties, and  went  to  the  oflSce  of  the  Loan  & 
Trust  Company,  and  Inquired  how  the  com- 
pany was  getting  along.  The  master  r^orts 
tbat  in  reaching  his  conclusion  he  treated  the 
admission  as  conclusive  of  the  facts  alleged, 
but  not  as  concinslve  of  the  ultimate  fact  to 
be  determined.  The  orator's  argument  Is 
this:  The  defendant  admits  that,  if  he  had 
gone  to  Sioux  City  and  inquired  as  to  the 
standing  of  tlie  Loan  &  Trust  Company,  he 
would  have  ascertained  its  condition.  The 
master  finds  that  be  did  go  to  Sioux  City  and 
make  the  inquiry.  So  he  must  either  have 
ascertained  the  facts,  or  lieen  negligent  in 
his  investigation.  Upon  this  reasoning,  the 
fact  tbat  the  defendant  visited  Sioux  City 
gives  to  the  admission  an  effect  at  variance 
with  the  master's  conclusion.  The  question 
Is  whether  the  orator  is  entitled  to  have  the 


admission  given  a  conclusive  dCect  as  r^iards 
the  ultimate  fact 

We  think  the  orator's  argument  is  without 
substantial  basis.  The  allegation  of  what  the 
defendant  would  have  discovered  Is  not  the 
allegation  of  a  matter  of  fact,  but  of  a  matter 
of  opinion  or  speculation.  It  cannot  be  said 
that  the  existence  to  a  considerable  extent  in 
the  community  generally  of  the  unfavorable 
belief  was  something  which  one  making  a 
diligent  Inquiry  on  the  ground  must  necessa- 
rily have  discovered.  Tbe  admission  of  an 
allegation  of  this  nature  cannot  convert  tbe 
matter  alleged  into  a  positive  and  conclusive 
fact.  Moreover,  the  matter  alleged.  If  it  be 
treated  as  a  fact,  is  Irat  one  of  several  ele- 
ments to  be  considered  in  determining  tbe 
question  submitted.  Tbe  defendant  might 
have  learned  of  the  unfavorable  views  enter- 
tained by  a  portion  of  the  community,  and 
still  have  become  satisfied  on  reasonable 
grounds  tbat  the  company  was  solvent  and 
well  managed.  The  final  allegation,  as  to 
how  the  ascertainable  Information  would  have 
affected  tbe  defendant  as  a  prudent  man.  Is 
but  the  raising  of  one  speculation  on  another. 
The  allegation  Involves,  not  only  what  tbe  de- 
fendant would  have  learned,  but  the  effect 
tbat  the  things  learned,  when  considered  in 
connection  with  other  information,  woald 
have  had  upon  his  judgment  as  a  prudent 
man.  Furthermore,  it  must  be  kept  in  mind 
that  th^se  matters  are  made  dependent  upon 
an  event  that  Is  not  alleged  to  liave  occurred, 
and  are  admitted  as  alleged.  Now,  an  admis- 
sion will  not  be  conclusive  unless  complete  In 
Itself,  or  made  complete  by  a  necessary  In- 
ference from  some  other  averment  See. 
Schwarz  v.  Sears,  Walker  Ch.  (Mlcb.)  19. 
This  completeness  cannot  be  predicated  of  an 
admission  which  depends  for  its  force  on  the 
finding  of  a  further  fact  from  tbe  evidence. 
It  should  also  be  noticed  that,  if  the  claim 
now  made  by  the  orator  Is  sustained,  the 
defendant  will  be  made  liable  on  a  different 
ground  from  that  set  up  in  tbe  bill;  for  tbe 
bill  assumes  tbat  tbe  defendant  did  not  visit 
Sioux  City  to  make  inquiry,  and  charged  him 
with  negligence  in  tliat  respect  These  con- 
siderations all  point  to  the  inconclusiveness 
of  the  admission  regardu-i  as  a  pleading,  and. 
if  not  conclusive  under  the  rules  of  pleading. 
It  has  no  condudve  effect  A  party  is  not 
bound  by  a  casual  admission  of  what  pru- 
dence would  have  required  of  him.  Stowe  v. 
Bishop,  68  Vt  4S8,  3  Atl.  494,  56  Am.  Rep. 
657.  It  was  'for  the  master  to  say,  from  all 
the  facts  the  defendant  ascertained  and  all 
he  ought  to  have  ascertained,  whether  he  ex- 
ercised tbe  care  and  diligence  of  a  prudent 
man  In  retaining  the  securities.  He  could 
treat  the  defendant's  admission  as  conduslve 
proof  of  tbe  existence  of  the  belief  stated,  and 
that  and  the  fact  of  bis  visit  as  conclusive 
proof  tliat  he  learned  of  the  belief,  and  yet 
not  accept  the  admission  as  conclusive  upon 
tbe  ultimate  fact  submitted  for  bis  determina- 
tion. 
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The  orator  Insists  that  the  result  mnst  be 
the  same  It  the  admlsBlon  Is  rejected.  It  la 
argued  that  the  presumption  of  negligence 
applies  to  every  act  and  default  of  the  de- 
fendant in  relation  to  the  Investments,  and 
that  the  finding  as  to  the  particular  act  or 
default  cannot  be  for  the  defendant  without 
evidence  rebutting  the  presumption,  and  that 
nnleas  the  defendant  can  be  Justified  as  to 
each  particular  of  his  conduct  the  conclusion 
of  the  master  cannot  be  sustained:  We  shall 
examine  the  orator's  objections  ui)on  this 
ground  without  Inquiring .  as  to  Its  correct- 
nesa  It  is  said  that  there  was  no  testimony 
tending  to  show  that  the  defendant  could 
not  have  learned  the  facts  while  at  Sioux 
City,  and  that  in  the  absence  of  such  evi- 
dence It  is  to  be  presumed  that  be  could 
liave  learned  them,  and  that  his  failure  to 
learn  them  charges  him  with  negligence.  It 
does  not  appear  when  the  defendant's  visit 
to  Sioux  City  was  made,  and  we  treat  the 
case  as  though  it  occurred  shortly  before  ttie 
failure.  The  report  shows  that,  when  the 
defendant  went  to  the  office  of  the  Loan  ft 
Trust  Company  and  Inquired  how  they  were 
getting  along,  he  was  given  a  sworn  state- 
ment of  the  company  which  showed  it  to  be 
in  a  safe  and  prosperous  condition,  and  that 
he  received  no  other  information,  and  learn- 
ed nothing  that  caused  him  to  suspect  that 
the  affairs  of  the  company  were  not  as  shown 
by  the  statement  It  is  intimated  that  the 
defendant  should  have  sought  an  interview 
with  the  officials  of  the  company  In  their 
private  room,  and  made  bis  Inquiries  there. 
But  the  fact  that  the  financial  statements 
issued  by  the  company  were  false  is  enough 
to  support  a  conclusion  that  the  defendant 
would  have  learned  nothing  inconsistent  with 
the  statements  by  inquiries  in  the  directors' 
room. 

It  Is  said,  further,  that  if  the  defendant 
had  made  inquiries  in  disinterested  quarters 
be  could  not  have  failed  to  learn  of  the  un- 
favorable rumors  then  rife  among  the  busi- 
ness men  of  Sioux  City.  This  assumption  is 
based  upon  the  testimony  of  Mr.  Wing,  one 
of  the  committee  which  Investigated  the 
affairs  of  the  Iioan  &  Trust  Company  a  few 
months  after  the  failure,  who  says  he  then 
learned  from  a  few  conservative  men  that 
they  had  anticipated  the  failure  some  months 
before  it  occurred.  This  evidence,  if  accept- 
ed as  legitimate,  does  not  go  far  enough  to 
support  the  orator's  claim.  Suspicions,  read- 
ily asserted  after  the  failure,  may  not  have 
been  freely  expressed,  or  even  well-defined, 
before  the  event  It  is  said  that  the  defeud- 
aot  might  easily  have  learned  that  these 
companies  were  formed  for  the  purpose  of 
booming  Sioux  City  and  financing  other  enter- 
prises devoted  to  the  same  end.  If  tills  had 
been  reported  as  a  fact  and  as  known  to  the 
defendant  It  would  not  have  changed  the 
legal  aspect  of  the  case.  It  is  said  that  the 
public  records  would  have  shown  that  the 
Loan  &  Trust  Company  was  not  so  organized 


as  to  make  Its  sto<!kholder>  liable  to  as- 
sessment and  that  the  defendant  Is  charge- 
able with  negligence  for  not  ascertaining  the 
fact  There  is  nothing  -before  us  from  which 
we  can  say  what  the  public  records  would 
have  shown  in  this  respect  and  it  is  not  nec- 
essary to  Inquire  how  the  existence  of  a 
record  notice  of  this  fact  would  have  affected 
the  duty  of  the  defendant  or  the  finding  of 
the  master. 

It  is  claimed,  further,  that  enough  appears 
to  charge  the  defendant  without  regard  to 
the  presumption.  The  orator  insists  that  be 
was  entitled  to  have  the  master  determine 
whether  the  defendant  could  have  ascertained 
the  real  facts  concerning  the  Loan  &  Trust 
Company  before  the  failure,  and  that  the 
findings  made  and  other  facts  appearing 
from  undisputed  evidence  would  have  compel- 
led a  finding  that  he  could  have  ascertained 
them,  and  that  this  would  have  rendered 
the  conclusion  arrived  at  impossible.  It  ap- 
pears that  representatives  of  the  holders  of 
the  debenture  bonds  visited  Sioux  City  after 
the  failure  to  make  an  investigation,  and 
were  refused  permission  to  examine  the  books 
of  the  company,  and  thereupon  applied  to 
the  court  for  an  order  in  that  behalf,  and 
that  after  the  application  had  been  made 
the  Officials  of  the  company  permitted  the 
examination.  It  was  then  found  that  the 
company  originally  placed  In  the  hands  of  the 
trustees  for  the  bondholders  first-class  mort- 
gages sufficient  to  secure  the  payment  of  the 
bonds,  but  that  during  the  year  or  two  pre- 
ceding the  failure  the  company  had  with- 
drawn these  mortgages  and  substituted  oth- 
er securities  having  a  face  value  largely  in 
excess  of  the  bonds  Issued,  but  actually  worth 
only  a  small  per  cent  of  the  issue.  These 
facts  were  found  from  the  testimony  of  Mr. 
Wing,  who  Was  asked  the  following  question 
in  the  course  of  his  examination:  "Eirom 
your  investigation,  and  what  yon  had  to  do 
in  order  to  get  at  the  facts  yon  discovered, 
did  you  make  up  your  mind  •  •  •  wheth- 
er those  facts  could  have  been  discovered 
before  the  failure?"  and  who  replied  as  fol- 
lows: "I  suppose  they  could  have  been  dis- 
covered if  you  had  gone  there  and  insisted 
upon  an  examination  of  what  was  behind  the 
debentures."  After  reciting  the  above  facts, 
and  upon  a  consideration  of  this  evidence, 
the  master  says:  "Whether  or  not  these 
facts  could  have  been  ascertained  by  the  de- 
fendant before  the  failures  the  master  cannot 
determine,  but  [be]  does  find  that  the  de- 
fendant could  not  have  ascertained  these 
facts  without  personally  going  to  Sioux  City, 
or  sending  some  competent  i)er8on  there,  and 
making  a  determined  effort  in  that  direction. 
•  •  ••»  The  orator  cannot  complain  of  the 
failure  to  make  a  more  definite  finding. 
Suppose  the  master  had  found  that  the  de- 
fendant could  have  ascertained  these  facta 
before  the  failure  by  a  "determined  effort" 
of  some  designated  character;  the  question 
would    still    have    remained    whether    tliat 


Digitized  by 


Google 


1018 


70  ATLANTIC  RBPORTEB. 


(Vt 


course  was  required  of  him  in  the  exercise 
of  due  diligence.  This  the  master  has  cover- 
ed by  his  concluding  finding,  and  the  finding 
called  for  would  not  have  been  inconsistent 
with  It 

The  master  recites  In  this  connection,  as 
one  of  the  things  considered,  the  fact  that 
nothing  had  come  to  the  knowledge  of  the 
defendant  to  put  him  on  Inquiry.  The  orator 
contends  that  this  Is  an  unwarranted  as- 
sumption, and  suggests,  as  matters  that 
ought  to  have  put  the  defendant  on  Inquiry, 
the  large  rate  of  interest,  the  frequent  in- 
creases of  stock,  and  the  fact  that  the  in- 
vestments were  not  of  a  class  sanctioned  by 
the  savings  bank  law  of  this  state.  These 
were  facts  to  be  considered  by  the  master 
In  determining  whether  the  defendant  acted 
prudently  In  retaining  the  securities,  but  are 
not  facts  which  can  l>e  said  as  matter  of  law 
to  charge  the  defendant  with  the  duty  of  a 
special  examination  and  with  knowledge  of 
the  facts  that  such  an  examination  would 
have  been  disclosed.  The  other  things  sug- 
gested are  matters  which  the  orator  assumes 
could  have  been  learned  by  proper  inquiry 
when  the  defendant  was  at  Sioux  City,  and 
these  properly  belong  and  have  been  con- 
sidered In  another  connection.  We  find  noth- 
ing In  the  report,  upon  this  or  other  points, 
to  indicate  that  the  master  was  Influenced 
in  reaching  his  conclusion  by  any  misapprer 
henslon  as  to  the  legal  rules  applicable  to 
the  case. 

It  is  argued,  further,  that  the  law  re- 
quired the  defendant  to  make  a  personal  in- 
vestigation of  the  affairs  of  the  companies, 
unless  It  was  actually  necessary  to  rely  up- 
on others,  and  that  there  is  no  finding  that 
this  necessity  existed.  The  principle  of  the 
decision  In  McClosky  v.  Gleason,  56  Vt.  264, 
48  Am.  Rep.  770,  is  appealed  to  In  support 
of  this  position.  In  that  case  an  administra- 
tor Intrusted  the  collection  of  a  mortgage  to 
an  agent,  who  appropriated  the  money  col- 
lected to  his  own  use,  and  was  suffered  to 
retain  it  four  years  without  any  special  ef- 
fort being  made  for  Its  recovery.  That  case 
called  for  an  ascertainment  of  the  rule  ap- 
plicable to.  a  trustee  making  collections 
through  an  agent  This  case  relates  to  the 
duty  of  a  trustee  who  holds  the  stock  or 
bonds  of  a  corporation  as  an  Investment.  It 
is  obvious  that  the  field  of  duty  to  be  con- 
sidered here  is  different  in  character  and 
scoi>e.  A  personal  knowledge  of  the  matters 
upon  which  the  value  and  safety  of  these  in- 
vestments depended  could  have  been  acquired 
only  by  on  examination  of  the  books  and 
securities  of  the  company  and  of  the  proper- 
ty covered  by  the  securities.  It  must  be 
conceded  that  such  an  investigation  by  an 
individual  holder  is  impracticable.  Then, 
if  investments  of  this  character  are  to  be 
sanctioned,  other  methods  of  reaching  a  con- 
clusion as  to  their  safety  must  be  permitted. 

As  bearing  upon  the  question  of  defend- 
ant's prudence^  the  master  received  evidence 


I  of  the  reputation  which  these  securities  had 
In  Montpelier  and  vicinity  during  the  time 
they  were  held  by  the  defendant  The  orator 
insists  that  this  evidence  was  inadmissible, 
because  the  reputation  was  that  of  securities 
not  listed  In  the  general  market  nor  the  sub- 
ject of  active  trading;  because  It  was  not 
general,  in  the  sense  of  being  widespread, 
and  did  not  embrace  the  locality  where  the 
corporation  did  business;  and  because  it 
arose  at  a  place  remote  from  the  location  of 
the  corporation  and  among  people  who  had 
no  knowledge  of  the  .facts  on  which  the  val- 
ue of  the  securities  depoided.  As  regards 
the  necessity  of  resorting  to  evidence  of  this 
character,  no  distinction  can  be  made  be- 
tween these  securities  and  others  of  suflBdent 
importance  to  be  listed  In  the  general  mar- 
ket; and  Its  admissibility  cannot  be  made  to 
depend  on  the  test  of  active  trading.  It  is 
found  that  a  large  amount  of  these  securities 
were  held  in  Montpelier  and  vicinity,  and 
the  orator's  brief  says  it  is  apparoit  from 
the  evidence  that  there  was,  in  a  small  way, 
an  exchange  market  for  them.  The  fact 
that  this  local  market  was  remote  from  the 
location  of  the  corporation  cannot  be  of  con- 
trolling Importance  in  these  days  of  easy 
communication  and  extended  conmierclal  re- 
lations. The  ease  with  which  one  living  at  a 
distance  from  an  Institution  In  which  he  is 
interested  can  keep  himself  informed  of 
whatever  may  become  known  to  the  public 
of  its  immediate  vicinity  is  well  understood. 
Some  of  the  facts  reported  Indicate  a  special 
connection  between  these  two  localities.  Mr. 
Cummlngs,  a  resident  of  Montpelier  or  the 
near  vicinity,  was  a  director  of  one  of  the 
corporations  In  question,  and  his  son  was 
the  cashier  of  another.  Mr.  Ellis,  a  resident 
of  Montpelier  and  a  director  of  the  First 
National  Bank  of  Montpelier,  who  was  in- 
terested in  selling  the  securities,  was  ac- 
customed to  visit  Sioux  City  two  or  three 
times  a  year.  There  was  evidence  tending 
to  show  that  the  usual  sworn  statements  of 
the  financial  condition  of  these  corporations 
accompanied  the  several  remittances  of  in- 
come, and  these  are  an  important  factor  in 
determining  tfie  judgment  of  actual  and  pro- 
spective Investors  wherever  located.  The 
case  also  discloses  some  Indications  of  the 
extent  and  activity  of  the  local  interest 
There  was. evidence  that  the  securities  were 
sold  at  the  First  National  Bank  by  its  cash- 
ier; that  they  were  owned  and  recommend- 
ed by  prominent  local  financiers,  who  were 
interested  solely  as  investors;  that  they  were 
made  the  subject  of  frequent  discussion  and 
inquiry  by  jpersons  who  held  them  and  per- 
sons who  had  money  to  Invest;  that  this 
was  so  common  with  the  people  who  visited 
the  office  of  Mr.  Wing,  a  gentleman  not  in- 
terested in  the  securities,  that  he  endeavor- 
ed to  keep  himself  Informed  regarding  them 
in  order  that  he  might  answer  inquiries.  So 
the  case  presented  is  that  of  securities  re- 
garding which  definite  personal  knowledge 
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was  impracticable,  held  by  a  considerable 
number  ot  people  in  the  same  locality,  and 
actively  dlscuaeed  by  the  local  investing 
public. 

It  is  said,  Ijowever,  but  without  referring 
us  to  the  cases,-  that  the  courts  wliich  admit 
general  reputation  in  excuse  of  a  loss  re- 
quire that  it  be  a  reputation  of  rather  long 
standing,  having  its  origin  in  the  continned 
high  standing  of  the  company  for  a  consid- 
erable  length  of  time.  The  admission  of  the 
reputation  of  these  securities  could  hardly 
be  held  error  under  the  rule  as  stated.  The 
investments  were  made  by  the  orator's  fa- 
ttier, who  died  in  1885,  the  debentures  of 
the  Loan  &  Trust  CJompany  having  been  pur- 
chased In  1881,  and  the  other  holdings  at 
dates  not  given;  and  all  of  them  paid  in- 
terest and  dividends  regularly  until  the 
spring  of  1803.  It  is  said  that  these  courts 
require  that  the  reputation  be  that  of  a  cor- 
poration so  situated  that  something  pretty 
definite,  although  perhaps  not  in  detail,  can 
be  Imown  by  the  general  public  concerning 
the  character  of  its  business  and  resources; 
and  it  is  remarked  in  this  connection  that  the 
reputation  of  these  securities  in  the  locality 
where  the  companies  did  business  might 
have  been  of  some  value.  The  ordinary 
terms  restricting  evidence  of  this  nature  to 
the  neighborhood  of  one's  residence  or  busi- 
ness location  are  not  applicable  here.  See 
Wig.  Ev.  S  1616.  We  have  already  Indicated 
our  opinion  that  the  knowledge  ot  the  affairs 
of  an  institution  of  this  character  ordinarily 
available  to  the  general  public  of  Its  own 
section  is  not  so  likely  to  be  wanting  in  an 
outlying  field  of  Investment  as  to  require 
tliat  a  distinction  l>e  made  between  tlie  two 
localities  in  this  respect.  It  is  clear  that  the 
difficulty  in  this  instance  was  one  regarding 
which  proximity  gave  no  special  advantage, 
and  that  if  the  reputation  shown  had  been 
that  existing  In  the  Immediate  neighborhood 
of  the  corporations  It  would  not  have  been 
a  reputation  based  on  the  opinions  of  tttose 
who  had  any  definite  knowledge  of  their 
actual  standing. 

But  the  orator  does  not  concede  the  au- 
thority of  those  cases,  and  insists  that  evi- 
dence of  the  reputation  of  the  securities 
held  by  a  guardian  is  not  admissible  in  his 
defense  unless  that  reputation  is  shown  to 
have  l)een  founded  on  a  knowledge  of  the 
facts.  TWs  is  in  line  with  the  orator's  main 
contention  that  a  guardian's  action  must 
be  based  upon  actual  knowledge,  and  not 
upon  mere  beliefs.  But  in  the  view  adopted 
by  the  court  the  question  is  one  of  fidelity  and 
prudence,  and  we  see  no  reason  why  a  repu- 
tation which  satisfies  the  ordinary  tests 
should  not  be  held  admissible  upon  that 
question  in  cases  involving  investments  of 
this  character.  Reputation  is  an  established 
means  of  proving  solvency  or  insolvency, 
when  collaterally  in  question.  But  a  reputa- 
tion regarding  solvency  is  merely  a  consensus 
of  individual  opinion,  and  one  man's  opinion 


of  the  solvency  of  another  Is  ordinarily  based 
upon  a  variety  of  general  indications,  and 
not  npon  an  actual  knowledge  of  the  facts 
which  constitute  solvency.  We  think  the 
defendant  could  properly  take  this  reputation 
into  account  tn  considering  the  advisability  of 
retaining  these  securities,  and  that  he  had 
a  right  to  have  it  appear  in  evidence,  to  be 
given  such  weight  as  the  master  might  con- 
sider it  entitled  to. 

The  master  received  evidence  of  the  ex- 
perience and  standing  as  a  financier  of 
Homer  W.  Heaton,  deceased,  president  of  the 
Montpelier  Savings  Bank  &  Trust  Company 
at  the  time  In  question,  and  permitted  the 
defendant  to  testify  that  he  consulted  Mr. 
Heaton  about  the  securities,  and  was  told 
that  they  were  good  investments,  and  relied 
partly  on  this  advice;  and  from  this  testi- 
mony the  master  has  found  the  facts  to  be 
as  stated.  It  is  objected  that  the  statement 
was  in  direct  contradiction  of  the  defendant's 
previous  testimony,  that  the  finding  is  in- 
consistent with  a  former  finding,  that  the 
evidence  was  hearsay,  and  that  the  opinion 
shown  was  not  based  on  a  knowledge  of  the 
facts.  The  effect  of  the  claimed  contradiction 
on  the  credibility  of  the  defendant  was  for 
the  master  to  determine.  With  further  evi- 
dence before  blm,  the  master  could  disregard, 
modify,  or  reverse  a  previous  finding.  If 
the  inquiry  and  advice  were  legitimate  evi- 
dence on  the  question  at  issue,  the  testimony 
was  not  objectionable  as  hearsay.  We  think 
that  an  opinion  regarding  securities  of  this 
class  may  be  admissible  as  evidence  of  pru- 
dence, although  not  based  on  a  pei-sonal 
knowledge  of  the  matters  which  determine 
their  value.  Mr.  Heaton's  experience  and 
position  gave  him  a  knowledge  of  the  subject 
not  possessed  by  people  in  general.  He  was 
the  president  of  a  bank  located  In  a  section 
where  these  securities  were  common — a  man 
accustomed  to  investing  trust  funds,  and  fa- 
miliar with  the  rules  by  which  the  value 
of  a  security  is  tested,  and  one  whose  at- 
tention had  been  directed  to  these  particular 
securities  by  his  relations  to  the  community 
In  which  they  were  held.  It  was  not  neces- 
sary to  the  competency  of  the  evidence  that 
he  should  have  invested  trust  funds  in  these 
very  securities.  The  fact  that  he  was  shown 
by  the  event  to  have  been  misled  by  the  in- 
formation available  for  his  guidance  does 
not  affect  the  question  of  admissibility.  Nor 
is  the  objection  aided  by  the  suggestion  that 
the  defendant  was  himself  vice  president  of 
the  same  bank,  and' had  no  reason  to  sup- 
pose that  his  adviser  knew  more  about  the 
matter  than  he  did.  The  fact  that  a  person 
of  experience  and  skill  confers  with  others 
of  like  information  and  standing  upon  a 
question  of  Importance,  and  tests  his  own 
Judgment  by  their  views  and  suggestions,  is 
certainly  an  indication  of  care  and  prudence. 

The  claims  of  the  orator  amount  to  this: 
The  securities  were  in  fact  worthless,  as 
Shown  by  the  event.    Tlie  facts  could  have 
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been  aaceitalned  before  the  fallares  by  a 
BuiCDclent  InTestlgatlon.  .  It  waB  the  defend- 
ant's duty  to  know  the  facts,  as  dlatingolshed 
from  opinions,  or  any  reputation  founded  on 
opinion.  This  duty  covered  not  merely  the 
facta  bearing  Indirectly  upon  the  standing 
of  the  companies,  but  the  very  facts  upon 
which  the  value  of  the  secnrltiM  depended. 
The  defendant  was  not  confined  to  any  par- 
ticular securities,  and,  if  he  could  not  learn 
the  facts  upon  which  the  safety  of  these  de- 
pended, be  was  not  Justified  in  retaining 
them.  He  continued  to  hold  them  without 
Imowledge  of  the  facts  regarding  them,  and  is 
therefore  liable  for  the  loss.  This  view  ig- 
nores the  rule  which  makes  the  diligence  of 
a  prudent  man  the  test  of  liability,  and 
charges  the  guardian  whenever  It  becmues  ap- 
parent from  subsequent  events  that  an  ex- 
haustive investigration,  seasonably  undertak- 
en, would  have  secured  the  safety  of  the 
fund.  It  Is  obvious  that  such  an  investiga- 
tion in  the  case  of  every  individual  Iiolder 
of  the  stock  or  bonds  of  a  corporation  af- 
fording extended  opportunities  of  investment 
is  impracticable,  that  the  requirement  of  it 
would  exclude  all  securities  of  that  charac- 
ter from  the  field  of  investment  available 
to  trustees,  and  that  it  cannot  consistently 
be  made  a  special  and  exclusive  test  of  lia- 
bility in  a  jurisdiction  which  recognizes  such 
securities  as  proper  to  be  held  ta  the  exer- 
cise of  due  discretion. 

The  argument  of  the  orator  is  apparently 
influenced  by  a  belief  that  securities  of  this 
class  ought  not  to  be  recognized  as  proper 
holdings  for  a  trust  fund.  It  is  not  necessary 
to  enter  upon  a  discussion  of  the  views  enter- 
tained upon  this  subject  in  different  Juris- 
dictions. The  submission  of  the  question 
now  passed  upon  by  the  master  was  in  itself 
a  determination  that  in  this  state  there  is 
no  special  rule  prohibiting  the  investment  of 
trust  funds  in  the  stock  and  bonds  of  private 
corporations,  even  though  located  without  the 
state,  and  that  in  case  of  loss  the  question  of 
liability  is  to  be  tested  by  the  general  rule 
embodied  In  the  mandate.  If  it  be  considered 
that  the  Interests  of  beneficiaries  now  require 
the  adoption  of  special  rules  determining  the 
classes  of  securities  proper  for  the  invest- 
ment of  trust  funds,  the  change  should  be 
made  by  the  Legislature,  and  not  by  the 
court  See  Brown  v.  French,  125  Mass.  410, 
28  Am.  Rep.  254;  Lamar  v.  Mlcou,  112  U.  S. 
452,  5  Sop.  Ct  221,  28  L.  Ed.  751. 

Decree  affirmed,  and  cause  remanded. 

(81  Conn.  280) 

PEI/rON  ▼.  OOLDBEBO  et  nx. 

(Supreme  CSourt  of  Krrors  of  Oonneeticnt.    Oct 
27,  1908.) 

1.  Tbial  (i  256*)— lN8TBUOiiON»— RxqTTEsra— 
Nkcessity. 

Where  counsel  for  plaintiff,  at  the  close  of 
his  evidence,  withdrew  the  second  count  of  the 


complaint  and  the  eonrt  tlien  so  Informed  the 
jury,  and  in  Its  charge  stated  that  what  the 
jury  were  called  on  to  try  was  that  set  up  in  the 
first  count,  the  failure  to  state  in  the  charge 
that  the  second  count  bad  been  withdrawn  was 
not  error,  in  the  absence  of  a  request  therefor. 
[Bd.  Note. — For  other  cases,  see  Trixd,  Cent. 
Dig.  {{  628-641 ;    Dec.  Dig.  {  256.»J 

2.  Afpeax.  and  Ebbob  (i  218*)— Objectioiib 
Not  Made  Bblow— Fobm  or  Vebdict. 
In  an  action  against  a  hosliand  and  wife 
for  a  joint  debt,  the  court  prepared  a  form  of  a 
verdict  with  the  caption,  "P.  against  G.  et  si.," 
and  with  the  statement,  "In  this  case  the  jury 
find  the  issues  for  plaintiff,"  and  it  also  pre- 
pared another  form  of  a  verdict  which .  omitted 
the  words  "et  al."  after  O.'s  name.  The  court, 
at  the  close  of  the  charge,  called  the  attention 
of  the  jniy  to  the  forms  of  verdict.  Counsel 
for  defendants  remained  silent  when  the  forms 
were  explained  and  delivered  to  the  jury,  and 
when  the  verdict  using  the  first  form  was  re- 
turned and  accepted.  Held,  tbat  defendants 
could  not  question  the  form  of  the  verdict  reo* 
dered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.-  Dig.  §S  1316,  1316 ;  Dec  Dig.  | 
218.*] 

8.  l^iAL  (i  S27*)— Vebdiot— CoRSTBucnon. 

In  an  action  against  a  husband  and  wife 
for  a  joint  indebtedness,  the  jury  returned  a  ver- 
dict for  plaintiff,  the  caption  of  which  was,  "P. 
against  G.  et  al.,"  and  which  stated  that  the 
jur^  had  found  the  issues  for  plaintiff,  and  that 
plaintiff  was  entitled  to  recover  a  specified  sum 
as  damages.  Held,  that  the  court  properly  treat, 
ed  the  verdict  as  a  verdict  against  both  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  768% ;   Dec.  Dig.  {  327.*] 

4.  Judgment  (S  299*)— Ehtby— Cobbechoh— 

AtTTHOBITT  OF  COtTBT. 

The  court  may,  after  the  adjournment  of 
the  session  at  which  a  cause  was  tried,  correct 
a  clerical  error  in  entering  the  judgment. 

[Ed.  Note. — ^For  other  cases,  see  .Tudgment, 
Cent.  Dig.  §|  683-586;   Dec  Dig.  {  299.*] 

Appeal  from  Superior  Court,  Hartford 
County ;  Milton  A  Shumway,  Judge. 
.  Action  by  Oliver  N.  Pelton  against  David 
Goldberg  and  wife  for  goods  sold.  From 
a  judgment  for  plaintlfT,  defendants  appeal. 
No  error. 

Sidney  IE.  Clarke  and  Louis  H.  Katz,  for 
appellants.  Leslie  W.  Newberry  and  Rich- 
ard J.  Goodman,  for  appellee. 

HALLk  J.  The  complaint  contained  two 
counts.  The  first  diarged  the  defendants, 
who  are  husband  and  wife,  with  a  joint 
indebtedness  to  the  plalntifT  in  the  sum  of 
$1,352.23  as  the  balance  of  an  account  ex- 
tending over  a  period  of  some  two  yeara^ 
the  debits  in  which  amounted  to  nearly  f7,- 
000.  The  second  count  charged  the  defend- 
ants with  such  indebtedness  as  coimrtners. 
At  the  close  of  the  plaintiff's  evidence,  the  de- 
fendants moved  for  a  nonsuit,  upon  the  sec- 
ond count  of  the  complaint  PlalntlCTB  coun- 
sel thereupon  stated  that  the  second  connt 
was  withdrawn.  The  court  so  Informed  the 
Jury,  and  told  them  that  the  plaintlflr  made 
no  claim  under  that  count    The  defendants 
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now  complain  because  tbe  conrt  did  not  In 
Its  cbarge  Instmct  the  Jury  that  the  second 
connt  bad  been  withdrawn. 

It  was  not  necessary  for  the  trial  jndge 
to  repeat  in  bla  charge  what  he  had  before 
dearly  Informed  tbe  jnry.  If  the  plaintiff  de- 
sired him  to  do  so,  he  should  have  so  re- 
quested him.  Indeed,  tbe  court  in  Its  charge 
did  tell  tbe  J\iry  that  the  case  they.  w«e 
"called  upon  to  try,"  was  that  "set  up"  In 
tbe  first  count  Two  forms  of  a  plaintiff's 
verdict  were  given  to  the  Jury  as  they  re- 
tired to  consider  the  case.  In  tbe  caption 
of  one  the  case  was  entitled  "Oliver  N.  Pel- 
ton  y.  David  Goldberg  et  al.,"  and  below  this 
was  tbe  following:  "In  this  case  the  Jury 
find  the  issues  for  tbe  plaintiff,  and  there- 
fore find  for  the  plaintiff  to  recover  -^— 
dollars  damages."  Ttie  second  was  like  tbe 
first,  excepting  that  the  words  "et  al."  after 
tbe  defendant  David  Goldberg's  name  In  the 
first  were  omitted  In  the  second,  and  David 
Goldberg  was  the  only  defendant  named  In 
the  second.  At  the  close  of  bis  charge,  the 
trial  Judge  called  tbe  attention  of  the  Jury 
to  these  two  forms  and  told  them  that,  since 
it  was  admitted  that  they  must  return  a  ver- 
dict for  the  plaintiff  against  Mr.  Goldberg, 
one  of  these  two  forms  should  be  used  by 
filling  In  the  blank  space  In  tbe  one  adopted 
with  the  amount  found  to  be  due  the  plain- 
tiff, and  explained  to  them  that  tho  first 
form  should  be  used  If  they  found'  Mra  Ctold- 
berg,  as  well  as  her  husband,  liable  for  the 
account,  and  the  second  If  they  found  Mrs, 
Goldberg  not  liable.  Tbe  verdict  returned 
and  accepted  by  the  court  was  upon  the  first 
of  said  forms.  One  of  tbe  defendants'  rea- 
sons of  appeal  la.  In  substance,  that  the 
court  erred  In  accepting  this  verdict  since 
It  does  not  state  from  wblcb  of  tbe  defend- 
ants the  plaintiff  la  to  recover,  nor  that  be 
is  to  recover  from  both  of  them.  We  have  no 
naaoa  to  think  that  the  Jury  did  not  fully 
imderstand  the  Instructions  of  the  court  re- 
garding the  two  forms  of  verdict  nor  that 
In  using  the  form  they  did,  they  did  not  In- 
tend to  render  a  verdict  against  both  de- 
feadanta.  It  would  have  been  better  in  pre- 
paring the  two  forms  of  verdict  to  have 
stated  In  both  tbe  correct  title  of  the  case, 
namely,  "Oliver  N.  Pelton  v.  David  Gk>ldberg 
et  nx.,"  and  to  have  Inserted  after  the 
word  "recover"  the  words  "of  the  defend- 
ants," in  the  first  and  tbe  words,  "of  tbe 
defendant  David  Goldberg  only."  in  tbe  sec- 
ond. Gen.  St  1002,  f  694.  But,  having  re- 
mained silent  when  these  forms  were  ex- 
plained, and  delivered  to  the  Jury,  and  when 
the  verdict  was  returned  and  accepted,  the 
defendants  cannot  now  be  beard  to  question 
tbe  form  of  the  verdict  rendered.  The  trial 
eoort  properly  treated  it  as  a  verdict  against 
both  defendants.  Houston  et  al.  v.  Tidies 
Union  Branch  Ass'n,  87  Ga.  203,  18  S.  E.  634. 

It  appears  from  the  record  that  the  verdict 


in  the  form  above  stated  having  been  afi» 
c^ted  on  Marc'h  6,  190S,  the  trial  court  di- 
rected tbe  clerk  to  enter  Judgment  against 
both  defendants,  but  that  the  Judgment  file 
dated  March  10,  1908,  as  prepared  by  the 
clerk  contained  this  language:  "Whereupon 
It  is  adjudged  that  the  plaintiff  recover  of 
the  defendant  thirteen  hundred  fifty-two  and 
twenty-three  one  hundredths  dollars,"  etc., 
that  on  the  13th  of  April,  1908,  the  court. 
Judge  Shumway  presiding,  heard  all  tbe 
parties  upon  the  plaintiff's  application  to 
correct  the  Judgment  file  by  adding  the  let- 
ter "a"  to  the  word  defendant,  and  granted 
the  application.  Although  the  defendants 
have  not  made  this  action  of  the  court  a 
reason  of  appeal,  and  have  only  complained 
of  it  In  their  brief,  we  deem  It  proper  to  say 
that  there  was  nothing  Irregular  In  so  correct- 
ing a  mere  clerical  error,  even  If  the  cor- 
rection was  made  after  the  adjournment  of 
tbe  session  at  which  the  case  was  tried. 

Other  assignments  of  error  are  too  clear- 
ly unfounded  to  merit  discussion. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(n  Conn.  ISO 
BULKIJBY  at  nx.  v.   NORWICH  ft  W. 
RT.   CO. 
(Supreme  Court  of  Ehton  of  Connectient    Oct. 
27.  1008.) 

1.  LnnTATion  or  Acnons  (i  ISO*)— Plkad- 
IHO — Devurbeb. 

A  complaint  for  personal  injnry  was  not  de- 
mnmble  because  the  allegation  of  the  date  of 
the  injnry  showed  that  limitations  had  run, 
since  plaintiffs  could  still  prove  that  the  injury 
occnrKd  at  some  subsequent  day. 

[Bd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  f  180.*] 

2.  PLBAniNO   (f  214*)  —  ImCATEBIAI,  AlJJtOA- 

,  noNs— Effbct  of  Deuubseb. 

While  an  allegation  of  time,  originally  im- 
material, may  become  material   through  subse- 
2aent  pleading,  such  result  does  not  follow  from 
emurring. 
(Bd.  Note.— F6r  other  cases,  see  Pleading,  Dec 

8.  PiXADiRo  (l216*)  —  DKir0BBEB— Basis- 

Recitals  in  Rfrrvtm. 

Tbe  facts  attending  an  officer's  action  in 
serving  a  writ  and  complaint  though  reported 
to  the  conrt  in  a  return,  and  importing  verity, 
are  facts  aliunde  the  pleadings,  and  must  be 
pleaded  by  the  party  seeking  to  avail  liimself  of 
them ;  and  hence  recitals  in  the  return  do  not 
supplement  the  complaint  and  so  form  part  of 
it'  that  they  are  available  to  defendant  on  de- 
murrer. 

[Ed.    Note.— For    other  cases,   see   Pleading, 
Cent  Dig.  {{  635-^538;   Dec.  Dig.  §  216.*] 

4.  Raelboads  a  18S*>— Acnoif  fob  Injxnun— 
Notice— PiXAniNO. 

Under  Gen.  St  1902,  f  1130,  preventing 
suits  against  a  railway  company  for  negligent 
injnry  unless  written  notice  of  the  time,  etc 
of  tbe  injnry  be  given  within  four  months 
thereafter,  unless  the  action  be  commenced  with- 
in such  period,  such  notice  is  not  a  prerequi- 
site to  the  owner's  right  to  sue.  The  section 
prescribes   a    limitation    analogous    to   genemi 
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limitations  upon  an  injured  per^n's  right  to  sue 
witliout  furtlier  proceedings,  tlie  limitation 
creating  a  condition  subsequent  by  which  an 
existing  right  might  be  cut  off  by  nonperformance 
of  the  condition  rather  than  a  condition  prece- 
dent to  a  continuing  right ;  and  hence  a  de- 
fense predicated  upon  it  as  upon  conditions  sub- 
sequent and  limitations  generally  need  not  be 
anticipated. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  25.*] 

Appeal  from  Superior  Court,  Middlesex 
Count; ;   Ralph  Wheeler,  Judge. 

Personal  injury  action  by  Francis  F.  Bulk- 
ley  and  wife  against  the  Norwich  &  Wester- 
ly Railway  Company.  From  a  Judgment  for 
plaintiffs  for  |750,  defendant  appeals.  No 
error. 

The  complaint,  dated  November  21,  1907, 
alleges  In  substance  that  the  plaintiff  wife, 
on  August  11,  1907,  while  a  passenger.  In  the 
exercise  of  due  care,  on  a  car  of  the  defend- 
ant common  carrier,  received  bodily  Injuries 
as  the  result  of  a  collision  between  such  car 
and  another  car  of  the  defendant  going  In 
the  opposite  direction  upon  the  same  track, 
which  collision  and  injuries  were  caused  by 
the  negligence  of  the  defendant,  its  servants 
and  agents.  There  was  no  allegation  of  the 
giving  of  a  written  notice  to  the  defendant. 
The  officer's  return  of  his  service  of  the  writ 
and  complaint  stated  that  It  was  made  on 
Deceml>er  2,  1907.  The  defendant  demurred 
to  the  complaint  for  the  following  reason: 
"Because  it  appears  and  is  alleged  in  said 
complaint  that  the  injury  to  the  plaintiffs 
constituting  said  cause  of  action  occurred 
on  August  1,  1907,  and  this  action  was  not 
commenced  within  the  period  of  four  months 
from  said  August  1,  1907,  as  appears  from 
the  officer's  return  therein,  and  it  Is  not  al- 
leged and  does  not  appear  in  said  complaint 
that  written  notice  containing  a  general  de- 
scription of  the  injury,  and  of  the  tlme^ 
place,  and  cause  of  its  occurrence,  as  nearly 
as  the  same  can  be  ascertained,  was  given 
to  the  defendant  within  four  montlis  after 
said  August  1,  1907,  the  date  of  the  neglect 
complained  of  in  said  action."  The  demurrer 
was  overruled.  This  action  of  the  court  Is 
assigned  as  the  sole  reason  of  appeal. 

Donald  G.  Perkins,  for  appellant  Rich- 
ard H.  Tyner,  for  appellees. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  This  demurrer  involves  two  false  as- 
sumptions, to  wit :  First,  that  the  plaintiffs' 
allegations  of  time  precluded  them  from  prov- 
ing that  Mrs.  Bulkley  received  her  alleged  In- 
juries on  some  day  later  than  that  alleged; 
and,  second,  that  the  statements  of  the  officer 
in  his  return  of  service  were  to  be  accepted  as 
facts  coming  within  the  purview  of  the  de- 
murrer to  the  complaint  The  plaintiffs'  aver- 
ment of  the  time  when  the  events  which  fur- 
nished the  basis  of  their  cause  of  action  oc- 
curred was  an  immaterial  one,  and,  upon  a 


trial,  proof  that  they  occurred  upon  some 
subsequent  day  wlUch  would  render  the  de- 
murrer pointless  would  have  been  admissible. 
Fitzgerald  v.  ScovU  Mfg.  Co.,  77  Conn.. 528, 
529,  60  Atl.  132;  Sage  ▼.  Hawley,  16  Conn. 
106,  111,  41  Am;  Dec.  128;  Coold  <hi  Plead- 
ing, c.  3,  S!  63,  64^  An  allegation  of  time, 
originally  immaterial,  may  t>eGome  mate- 
rial by  reason  of  subsequent  pleading.  Fitz- 
gerald V.  Scovil  Mfg.  Co.,  77  Conn.  528,  529, 
60  Atl.  132.  Such  a  result  however,  does 
not  follow  from  demurring.  The  complaint 
stated  a  good  cause  of  action,  since  under  its 
averments  snch  a  cause  of  action  could  be 
proved  without  creating  a  variance. 

The  demurrer  was  to  the  complaint  We 
have  held  that  a  complaint  may,  for  the  pur- 
poses of  a  demurrer,  be  read  in  connection 
with  the  writ  whidli  it  accompanies.  Radet- 
sky  T.  Sargent  77  Conn.  110,  113,  58  Atl.  709. 
It  is  a  very  different  thing,  however,  to  say 
that  the  statements  of  the  officer  serving  the 
writ  and  complaint  in  his  return  may  be 
treated  as  facts  supplementing  those  set  up 
in  the  complaint,  and  so  forming  a  pert  of 
the  complaint  that  they  may  be  utilized  by 
the  defendant  In  a  demurrer  to  the  plaln- 
tUTs  statement  of  his  cause  of  action.  We 
can  imagine  no  Justification  for  such  a  prop- 
osition. The  facts  attending  the  officer's  ac- 
tion, although  reported  to  the  court  in  a  re- 
turn on  file  as  a  part  of  the  record  of  the 
cause  and  importing  verity,  are  facts  aliunde 
the  pleadings,  and  must  be  pleaded  by  which- 
ever party  would  avail  himself  of  them,  thus 
permitting  an  Issue  of  fact  to  be  Joined 
thereon.  The  language  of  the  demurrer  in- 
dicates that  the  defendant  appreciated  that 
it  was  going  outside  of  the  complaint  for  a 
necessary  fact  and  pleading  it  as  a  fact  The 
demurrer  carefully  refrains  from  stating  that 
it  appears  from  the  complaint  that  the  ac- 
tion was  not  begun  witliin  the  four-month 
]}erlod.  On  the  contrary,  It  asserts  the 
proposition  that  such  was  the  fact  thus 
making  it  in  form,  as  it  was  in  fact  a  speak- 
ing demurrer.  It  the  defendant  desired  to 
avail  itself  of  the  date  of  service,  it  was  Its 
duty  to  set  it  np  in  a  defense  In  bar  of  the 
action. 

Section  1130  of  the  General  Statutes  of 
1902,  with  which  we  are  here  concerned.  Is 
quite  different  in  its  character  from  section 
2020,  relating  to  actions  against  municipal 
corporations  by  reason  of  defective  highways. 
The  latter  section  gives  a  right  of  action 
where  there  would  otherwise  be  none,  and 
makes  the  giving  of  a  prescribed  notice  a 
condition  precedent  to  the  existence  of  such 
a  right  under  any  and  all  drcnmstances. 
Crocker  t.  Hartford,  66  Conn.  887,  380,  34 
Atl.  98;  Forbea  r.  Suffield,  81  Conn.  — , 
70  Atl.  1023.  On  the  other  hand,  an  acHoD 
may  be  maintained  against  tills  defeodant 
upon  the  facts  set  up  in  this  complaint.  A 
written  notice  ia  not  a  prerequisite. ,  Section 
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1130  simply  places  a  limitation  analogous  to 
the  general  statute  of  limitations  upon  the 
right  of  an  injured  party  to  prosecute  such 
an  action  without  further  proceedings.  This 
limitation  Is  to  be  regarded  as  creating  a 
condition  subsequent,  by  which  an  existing 
right  is  cut  ofr  by  the  nonperformance  of  the 
condition,  rather  than  a  condition  precedent 
to  a  continuing  right  Such  being  Its  es- 
sential character,  a  defense  predicated  upon 
it,  as  upon  conditions  subsequent  and  'limi- 
tations generally,  need  not  be  anticipated,  and 
may  properly  be  left  to  be  pleaded  by  the 
defendant.    Gould  on  Pleading,  c.  9,  8  17- 

The  court  in  its  memorandum  assigned  an- 
other reason  for  its  action  in  OTerrullng  the 
demurrer.  We  have  no  need  to  pass  upon 
the  sufficiency  of  this  reason. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(81  Conn.  274) 

FORBES  V.  TOWN  OP  SUFFIELD. 

(Supreme  Court  of  Ehrors  of  Connecticnt.    Oct 
27,  190a) 

Municipal  Gobfobations  (§  812*>— Defect- 

IVB  HlOHWAT*— NOTICK  OV  INJTJBT— NBCEB- 
8ITT  fob. 

Under  Gen.  St  1902,  i  2020,  making  the 
giving  of  a  notice  to  a  municipality  of  the  re- 
ceipt of  injuries  caused  by  a  defective  highway 
a  condition  precedent  to  a  right  to  sue  a  Aia- 
nidpality  therefor,  a  complaint  a^inst  a  city 
for  such  injuries  must  allege  the  giving  of  such 
notice ;  service  of  the  complaint  contamiu^  the 
required  information  within  the  time  within 
which  notice  is  required  to  be  given  being  in- 
sufficient. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1697;  Dec.  Dig.  { 
812.»] 

Appeal  from  Superior  Court,  Hartford 
County;  Howard  J.  Curtis,  Judge. 

Personal  injury  action  by  William  O. 
Forbes  against  the  town  of  Suffield.  From 
a  tiidgment  for  defendant,  plalntltC  appeals. 
Affirmed. 

The  complaint  contains  no  allegation  upon 
the  subject  of  written  notice  by  the  plaintiff 
to  the  defendant  of  the  plalntlfF's  injuries. 
The  demurrer  asserts  the  Insufficiency  of  the 
complaint  for  the  reason  that  it  does  not  ap- 
pear therein  that  prior  to  the  institution  of 
the  action  such  notice  of  said  injuries  and  a 
general  description  of  the  same  and  the  cause 
thereof  and  the  time  and  place  of  its  occur- 
rence was  given  within  the  time  and  in  the 
manner  required  by  law,  and  the  court  so 
ruled.    The  injury  is  alleged  to  have  been  re- 


cdred  on  September  16, 1907,  and  the  officer's 
return  states  that  the  service  of  the  writ  and 
complaint  was  made  upon  the  first  sefectman 
of  the  defendant  on  November  14,  1907.  The 
complaint  describes  the  injury  the  plaintiff 
claims  to  have  received,  Its  alleged  cause, 
and  the  time  and  place  of  its  occurrence.  The 
alleged  defect  did  not  consist  of  snow  or  Ice, 
or  both.  The  plaintifT  claimed  that  the  serv- 
ice of  the  complaint  within  60  days  after  the 
injuries  were  received,  it  being  made  upon  a 
selectman  and  conveying  all  the  Information 
specified  for  the  statutory  notice,  satisfied 
the  requirement  of  the  statute  In  the  matter 
of  such  notice,  and  was  a  full  equivalent  for 
that  requirement 

Benedict  M.  Holden,  for  appellant  Hugh 
M.  Alcorn,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  right  to  maintain  an  action 
against  a  municipality  for  the  recovery  of 
damages  for  personal  injuries  resulting  from 
defective  highways  exists  only  by  force  of 
section  2020  of  the  General  Statutes  of  1902, 
which  defines  and  limits  the  right  and  pre- 
scribes the  conditions  under  which  it  may 
exist  One  of  these  conditions  Is  the  giving 
to  the  municipality  within  a  prescribed  time 
of  a  written  notice  containing  certain  pre- 
scribed Information.  The  giving  of  this  no- 
tice Is  expressly  made  a  condition  precedent 
to  any  right  of  action.  Until  it  is  given,  no 
such  right  exists.  The  statute  recognizes  no 
equivalents,  and  it  is  not  competent  for  the 
courts  to  extend  the  right  given  beyond  the 
limits  fixed  by  the  General  Assembly,  or  to 
create  a  right  not  contemplated  by  the  Legis- 
lature and  contrary  to  its  peremptory  man- 
date. These  principles,  cogently  expressed  in 
Crocker  v.  Hartford,  66  Conn.  387,  390,  84 
Atl.  98,  have  been  recognized  as  the  law  of 
this  state  too  long  and  repeatedly  to  permit 
of  question  now.  Hoyle  v.  Putnam,  46  Conn. 
61;  Fields  v.  Hartford  &  W.  H.  R.  Co.,  64 
Conn.  9,  4  Atl.  105 ;  Gardner  v.  New  London, 
63  Conn.  267,  28  Atl.  42;  Breen  v.  Cornwall, 
73  Conn.  312,  47  Atl.  822. 

As  the  giving  of  the  required  notice  was  a 
condition  precedent  to  a  right  of  action,  the 
plalntltr  was  under  the  necessity  of  alleging 
performance,  and  his  complaint  without  such 
allegation  was  open  to  a  demurrer  as  being 
insufficient  Gould  on  Pleading,  c.  9,  i  13. 
See  Bulkley  v.  Norwich  &  Westerly  By.  Co., 
81  Conn. ,  70  Atl.  1021. 

There  Is  no  error.  The  other  Judges  con- 
curred. 
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(81  Conn.  306) 

NORTHROP  T.  CITY  OF  WATEBBUBT. 

(Supreme  Court  of  Errors  of  Connecticut.    Oct. 
29,  1908.) 

1.  M0WIC1PA1.  COHPOBATIONB  (J  68e*)— ESTAB- 
LI8HIRO    BuitDING    IiINB  —  PbOCEEDINOB  — 

Notice  to  Pbopebty  Owneb. 

Where  N.  received  under  the  will  of  H.  a 
remainder  in  land  of  which  she  waa  in  posses- 
sion as  Bole  owner  after  the  life  tenant's  death, 
and  her  title  appeared  from  the  land  records 
of  the  town,  a  notice  of  hearing  in  a  proceeding 
to  'establish  a  building  line  on  the  property 
served  on  her  husband  "as  agent  of  the  estate 
of"  H.  was  not  notice  to  N.  which  would  bring 
her  land  within  the  purview  of  the  proceeding. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1442;  Dec.  Dig.  { 
666.*] 

2.  MUNICIFAT.  COBPOBATIORB  (8  666*)— ESTAB- 

usHiNO  Bdildino  Line  — Pboceedinos  — 

Invalid  Notice  to  Landowneb— RECiTAxa 

IK  Record. 

A  general  statemeot,  in  the  report  of  a 
board  of  road  commissioners  of  a  hearing  in  a 
proceeding  to  establish  a  building  line,  that  due 
notice  was  given  to  all  persona  in  interest,  is 
controlled  bjsr  recitals  in  its  own  records  showing 
a  notice  in  tact  given  which  is  not  sufficient,  and 
the  actual  ^pcaranoes ;  the  owner  of  the  land 
in  respect  of  which  insufficient  notice  was  given 
not  appearing  to  be  represented. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1442;  Dec  Dig.  i 
«66.*] 

S.  Municipal  Cobfobationb  (|  006*) — Estab- 
LisniNG  Building  Line— Invalid  Notice — 
Becttals  in  Becobd. 

A  fortiori,  the  report  of  three  freeholders 
a^ed  by  them  as  the  '^Bqard  of  Compensation" 
that  all  property  owners  were  legally  notified 
and  heard  is  controlled  by  the  city  record  recit- 
ing the  manner  of  giving  a  notice  which  was  in- 
sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  1442;  Dec.  Dig.  f 
«66.*J 

4.  Constitutional  Law  (S  278*)  —  Estab- 
UBHiNO  Building  Line  in  Citt- Proceed- 
ing—Oppobtuhity  to  be  Hbabd— Due  Pbo- 
CESB  of  Law. 

A  landowner  cannot  be  deprived  of  prop- 
«rty  by  the  establishment  of  a  building  line 
thereon  by  a  city  save  by  due  coarse  of  law  aft- 
er having  had  an  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  S  27a*] 

5.  Limitation  of  Aotionb  (|  19*)- Entbibb 
ON  Land. 

Where  a  city  in  1888  established  a  building 
line  on  pfoperty  in  a  proceeding^  of  which  the 
owner  had  no  notice,  and  of  which  she  appar- 
ently had  no  knowledge  until  1907,  but  the  city 
had  never  entered  on  her  land,  her  suit  to  enjoin 
its  enforcement  is  not  within  the  equity  of  Gen. 
St.  1902,  {  1109,  providing  that  no  person  shall 
make  entry  on  land  except  within  15  years  next 
after  his  title  shall  first  accrue,  and  no  entry 
shall  be  sufficient  unless  action  be  commenced 
thereupon  and  prosecuted  to  effect  within  one 
yeac 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  S  19.*] 

Case  reserved  from  Superior  Court,  New 
Haven  County;   Balph  Wheeler,  Judge. 

Suit  by  Agnes  D.  Northrop  against  the  city 
of  Waterbury  to  restrain  the  enforcement  of 


a  pretended  building  line.  On  reserved  qnes- 
tlouB.    Judgment  advised  for  plaintiff. 

Luclen  F.  Burpee,  for  plaintiff.  John  P. 
Kellogg,  for  defmdant. 

BALDWIN,  O.  J.  Agnes  D.  Hitchcock  died 
In  January,  1886..  She  devised  a  parcel  of 
land  on  Central  avenue.  In  the  city  of  Water- 
bury,  to  the  plaintiff,  Agnes  D.  Northrop  of 
that  dty,  subject  to  a  life  estate  in  Rufus  El 
Hitchcock.  A  distribution  of  her  estate  was 
made,  pursuant  to  her  will,  by  proper  pn>- 
ceedings  In  the  court  of  probate,  and  a  ce^ 
tiflcate  of  the  dlstribntlon  of  this  land  in  con- 
formity with  the  devise  was  recorded  in  the 
land  records  of  Waterbury  on  November  34, 
1886.  Bufns  E.  Hitchcock  died  on  June  18, 
1888,  since  when  Agnes  D.  Northrop  has  been 
the  sole  owner  of  the  land,  and  In  possessioa 
of  it.  She  was  the  wife  of  Arthur  D.  North- 
rop, who  she  married  after  the  year  1B77. 

Proceedings  by  the  city  authorities  to  estab- 
lish a  building  line  on  the  lands  abutting  on 
Central  avenue  were  commenced  on  April  4, 

1888,  and  on  June  20,  1888,  tl^e  board  of  road 
commissioners  directed  notice  to  be  given  to 
all  owners  of  such  lands  to  appear  before  the 
board  on  July  11th  to  be  heard  in  relation  to 
this  matter.  The  records  of  the  board  show- 
ed that  written  notice  to  that  effect  was  serv- 
ed on  said  Arthur  D.  Northrop,  "as  agent  of 
thb  estate  of  Agnes  D.  Hitchcock,"  on  July 
5th,  and  that  "the  following  persona  appear- 
ed" at  this  bearing;  several  being  then 
named.  The  name  of  Arthur  D.  Northrop  U 
not  among  these,  either  as  agent  or  otherwise. 
The  board  made  a  report  to  the  court  of  com- 
mon council,  in  which  It  is  stated  that  it  gave 
due  notice  of  a  hearing  to  all  parties  in  in- 
terest This  was  adopted  and  a  vote  passed 
establishing  a  building  line  15  feet  back  from 
and  parallel  to  the  street  line.    On  April  1, 

1889,  three  judicious  and  disinterested  free- 
holders were  appointed  by.  the  mayor  (see  7 
Sp.  Laws,  p.  222)  to  assess  the  benefits  and 
damages  arising  from  the  designation  of  this 
line,  and  on  April  15th  written  notice  that 
they  would  meet  at  a  time  stated  to  hear  all 
owners  of  lands  abutting  on  said  avenue  in 
reference  to  such  assessment  was  served  by 
the  city  sheriff  on  "Arthur  D.  Northrop  as 
agent  of  the  estate  of  Agnes  D.  Hitchcock." 
The  freeholders  appointed  were  also  the  sole 
members  of  a  standing  board  of  the  city  gov- 
ernment known  «8  the  "Board  of  Compensa- 
tion." 7  Sp.  Laws,  p.  220.  The  records  ot 
this  board  stated  that  "at  a  meeting  of  the 
Board  of  Compensation  C.  S.  Northrop,  Sam- 
uel A.  Chapman,  and  Edwin  L.  Frisbie,  hav- 
ing been  appointed  by  the  Board  of  Common 
Council  as  three  judicious  and  disinterested 
freeholders"  to  assess  the  damages  and  bene- 
fits arising  from  the  designation  ot  building 
lines  on  Central  avenue,  "and  the  property 
owners  on  said  avenues,  aforesaid,  havln( 
been   legally   notified   to   appear   before  tlM 
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above  committee  on  this  date,  and  be  heard  In 
reference  to  tbe  matter  of  damages  and  ben- 
efits arising  from  the  designation  of  building 
lines  on  said  avenues,  were  called  and  heard. 
Tbe  comm.  then  adjourned."  Tbe  date  of  this 
meeting  is  not  given.  The  records  of  tbe 
court  of  common  council  contained  a  copy  of 
a  report  to  It  made  on  May  6,  18^,  signed: 
"S.  A.  Ghapman,  O.  S.  Northrop,  EJ.  L.  Trls- 
ble.  Board  of  Compensation."  In  the  body 
of  the  report  they  described  themselTes  as 
"a  committee  appointed  April  1,  1889,  to  es- 
timate and  determine  the  damages  and  bene- 
fits arising  from  the  designation  of  building 
lines  on  Central  avenue,"  and  stated  that  they 
caused  reasonable  notice  to  be  given  to  all 
parties  In  Interest  "pursuant  to  tbe  charter 
and  ordinance  of^the  dty"  to  appear  before 
them  and  be  heard  at  a  certain  time;  that  all 
persons  who  then  appeared  were  fully  heard ; 
and  that  they  assessed  and  determined  the 
damages  and  benefits  to  be  equal  to  all  the 
property  owners.  There  was  nothing  else  In 
the  dty  records  and  no  other  evidence  to 
show  that  Agnes  D.  Northrop  had  any  notice 
of  any  of  these  proceedings,  or  that  either  ^he 
or  Arthur  D.  Northrop  appeared  at  either 
hearing.  Since  they  were  completed  no  prop- 
erty owner  on  the  avenue  has  attempted  to 
erect  any  structure  within  fifteen  feet  of  the 
street  line.  No  appeal  from  any  action  of  the 
dty  authorities  in  reference  to  the  establish- 
ment of  the  building  line  has  ever  been  talcen 
by  any  person,  although  such  a  remedy  is 
given  by  the  city  charter  In  favor  of  any 
party  aggrieved. 

On  March  25,  1907,  the  plaintiff  "not  know- 
ing nor  believing"  that  any  Incumbrance  on 
her  land  In  the  nature  of  a  building  line  "ex- 
isted, or  was  or  could  be  legally  claimed," 
sold  It  to  bona  fide  purchasers  without  notice, 
and  gave  them  a  warranty  deed.  They  sub- 
sequently, on  learning  of  the  claim  of  the 
city  that  a  building  line  had  been  established 
upon  It,  made  claim  for  breach  of  warranty, 
and  the  plaintiff  was  compelled  to  take  the 
land  back.  It  Is  worth  less  than  it  would  be 
were  there  no  such  claim  or  records.  The  no- 
tice of  the  hearing  before  tbe  board  of  road 
commissioners,  which  was  given  to  "Arthur 
D.  Northrop  as  agent  for  the  estate  of  Agnes 
D.  Hitchcock,"  was  no  notice  to  the  plalntifF. 
At  the  date  of  its  service  she  was  the  sole 
owner  of  the  lot  in  question.  Her  title  ap- 
peared from  the  land  records  of  the  town, 
and  It  could  be  affected  by  no  proceedings 
under  the  defendant's  charter,  of  which  she, 
either  herself  or  through  an  authorize 
agent,  as  such,  did  not  have  due  notice.  The 
general  statement  in  tbe  report  of  the  board 
of  road  commissioners  that  due  notice  was 
given  to  all  parties  in  Interest  is  control- 
led by  its  own  records,  which  purport  to 
show  In  detail  the  notices  In  fact  given,  and 
the  actual  appearances  at  the  hearing.  See 
Nichols  V.  Bridgeport,  23  Conn.  189,  208,  60 


Am.  Dec.  686;  Judson  v.  Bridgeport,  25  Conn. 
426,  430.  A  fortiori,  the  report  of  tbe  three 
freeholders,  signed  by  them  as  the  "Board  of 
Compensation,"  that  all  property  owners  were 
legally  notified  and  heard,  Is  controlled  by  tbe 
dty  record  that  a  notice  of  the  hearing  was 
served  on  Arthur  D.  Northrop  as  agent  of  the 
estate  of  Agnes  D.  Hitchcock. 

Other  objections  have  been  taken  to  tbe 
regularity  of  tbe  proceedings  on  which  it  Is 
unnecessary  to  pass  in  view  of  the  want  of 
notice  to  the  plaintiff.  She  could  not  be  de- 
prived of  property  save  "by  due  course  of 
law"  after  having  had  an  opportunity  to  be 
heard.    Bostwlck  v.  Isbeil,  41  Conn.  305. 

It  Is  contended  that  the  plaintiff's  case  Is 
within  the  equity  of  the  statute  of  limitations 
(Gen.  St.  1902,  {  1109)  as  to  entries  on  land. 
But  not  only  has  the  city  never  entered  on 
her  land,  but  so  far  as  appears  It  was  not  un- 
til 1907  that  she  had  any  notice  or  knowledge 
that  there  had  been  so  much  as  an  attempt 
made  on  Its  part  to  establish  a  building  line. 
Under  these  circumstances,  she  is  not  charge- 
able with  laches. 

The  superior  court  Is  advised  to  render  judg- 
ment In  favor  of  the  plaintiff  that  no  building 
line  has  been  established  on  her  land.  Costs 
will  be  taxed  in  her  favor  in  this  court  All 
concur. 


(81  Conn.  288) 

OADWBLIj  v.  TOWN  OF  CANTON. 

(Supreme  Court  of  Errors  of  Connecticut    Oct 
27,  1908.) 

1.  Tbiai,  (8  295*)— CoNSTBucnoN  of  Chabge 
AS  A  Whole. 

Id  an  action  against  a  town  for  injury  to 
plaintiff's  steam  road  roller,  the  first  count  of 
tbe  complaint  alleged  that  defendant  hired  the 
roller,  and  that,  while  in  defendant's  posses- 
sion, it  was  injured  by  defendant's  pegligence. 
The  second  count  alleged  that  it  was  injured 
while  In  plaintiff's  possession  under  a  contract 
of  hire  by  which  defendant  agreed  to  be  re- 
sponsible for  its  care.  Tbe  court  charged  that 
one  C,  who  made  the  contract  for  defendant, 
had  no  authority  to  contract  that  defendant 
would  be  responsible  for  the  care  of  the  roller, 
and  that  the  jury  should  disregard  the  second 
count.  Subsequently  the  court  instructed  that 
C,  as  defendant's  agent  would  have  authority 
to  enter  into  such  an  arrangement  as  plaintiff 
claimed  was  entered  into  with  him.  Immediate- 
ly after  the  second  instruction,  the  court  charg- 
ed that,  to  recover,  plaintiff  must  have  estab- 
lished an  agreement  by  the  terms  whereof  the 
control  of  the  roller  passed  to  defendant,  and 
also  that  the  roller  was  injured  through  the 
negligence  of  defendant's  servants.  Held,  that 
the  two  instructions  were  not  inconsistent;  it 
being  clear  that  the  arrangement  which  the  court 
stated  C.  had  authority  to  enter  into  was  the 
agreement  of  hiring,  and  not  that  of  guaranty. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  708-718;   Dec.  Dig.  g  295.*] 

2.  DAKAQES    (i    165*)  —  EVIDEITCB  —  IWSTBUC- 
TIONS. 

In  an  action  against  a  town  for  injury  to 
plaintiff's  steam  road  roller  while  being  used  by 
defendant,  plaintiff  offered  evidence  that  the 
roller  was  in  good  condition  before  the  aed- 
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dent,  but  thereafter  was  worthless,  and  that  the 
damages  were  as  specified  in  certain  letters  re- 
ceived in  evidence  by  agreement.  The  letters 
were  from  plaintiffs  attorneys  to  a  manufac- 
turer of  steam  rollers  and  the  latter's  replies  as 
to  the  cost  of  repairing  the  roller  and  as  to 
what  plaintiff's  damages  were.  No  other  evi- 
dence as  to  the  money  damages  was  offered. 
Held,  that  evidence  of  the  fair  cost  of  repairs, 
less  ttie  increased  value  of  the  repaired  machine, 
above  its  value  before  the  injury,  was  admis- 
Bible. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  I  165.*] 

8.   DAiTAQES    (8    113*)— IlMUBIES   TO   PERBOHAI. 

Pbopertt. 

Where  plaintiff  let  a  steam  roller  to  defend- 
ant for  a  certain  sum  and  it  was  injured  while 
in  defendant's  possession,  the  rule  of  damages 
was  the  difference  between  the  fair  market 
value  of  the  roller  before  and  after  the  acci- 
dent. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  279;    Dec.  Dig.  §  113.*] 

Appeal  from  Superior  Court,  Hartford 
County ;  Howard  J.  Curtis,  Judge. 

Action  by  Frank  A.  Cadwell  against  the 
town  of  Canton  for  damages  for  Injury  to 
plaintiff's  steam  road  roller  through  defend- 
ant's alleged  negligence.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
No  error. 

Noble  E.  Pierce  and  Emerson  K.  Lewis,  for 
appellant.  James  E.  Cooper  and  John  H. 
Klrkham,  for  appellee. 


HALL,  J.  At  the  time  of  the  injury  to  the 
plaintiff's  property  the  defendant  town  was 
engaged  in  building  a  portion  of  a  state  road 
by  contract,  under  the  provisions  of  section 
2087,  Gen.  St.  1902,  and  the  amendments 
thereto.  The  proper  completion  of  the  road 
required  It  to  be  rolled  with  a  steam  roller. 
That  work  was  performed  with  the  plaintiff's 
steam  roller,  operated  by  one  Arnold,  an  em- 
ploye of  the  plaintiff.  While  It  was  being 
BO  performed,  the  roller  was  backed  upon  a 
railroad  track  at  a  grade  crossing,  where  it 
was  struck  by  a  backing  freight  train,  and 
injured. 

The  complaint  contained  two  counts.  The 
first  alleged  that  the  defendant  hired  the 
roller  of  the  plaintiff,  and  that,  while  in  its 
possession,  it  was  injured  by  the  defendant's 
negligence.  The  second  alleged  that  it  was 
injured  while  in  the  plaintiff's  possession, 
under  a  contract  of  hire,  by  which  the  defend- 
ant "agreed  to  be  responsible  for  the  care  and 
safe  return  of  said  road  roller."  The  agree- 
ment regarding  the  use  of  the  roller  and  the 
serylces  of  the  engineer  in  performing  the 
described  work  was  made  by  the  plaintiff 
with  one  Cushing,  the  first  selectman  of  the 
defendant  town,  who  had  authority  to  do  all 
that  was  required  in  order  to  proiwrly  com- 
plete the  road.  The  plaintiff  claimed  to 
have  proved  at  the  trial  that  by  said  agree- 
ment the  plaintiff  was  not  employed  to  do 


the  work  in  question,  bnt  that  the  defendant 
by  said  Cushing  hired  the  roller  and  the 
engineer  of  the  plaintiff,  and  agreed  to  t)e 
responsible  for  it,  as  alleged  In  the  second 
count,  and  also  that  the  roller  was  injnreti 
through  the  negligence  of  the  defendant's 
servants  in  causing  the  roller  to  be  driven 
upon  the  railroad  crossing,  without  proper 
precautions  havtug  been  taken  to  prevent  it 
from  being  struck  by  a  passing  railroad  train. 
The  defendant  claimed  to  have  proved  that 
by  the  terms  of  the  agreement  of  hiring  the 
plaintiff  was  employed  by  the  defendant  to 
do  the  work  of  rolling  the  road  in  question; 
that  he  was  to  furnish  liia  own  roller  and  en- 
gineer ;  that,  if  the  roller  was  injured  through 
the  negligence  of  any  person.  It  was  tbrongh 
the  negligence  of  the  engineer,  Arnold,  who 
was  in  the  employ  of  ttib  plaintiff,  and  who 
was  controlling  and  operating  the  roller  at 
the  time  of  the  accident;  and  that  the  de- 
fendant did  not  agree  to  be  responsible  for 
the  care  and  safe  return  of  the  roller.  The 
trial  court  charged  the  Jury  that  Cushing  had 
no  authority  to  contract  with  the  plaintiff 
thftt  the  town  would  be  "responsible  for  the 
care  and  safe  return  of  the  road  roller,"  and 
that  they  should  dismiss  the  second  count 
from  their  consideration.  The  defendant 
claims  that  the  court  erroneously  withdrew 
and  reversed  tills  ruling  by  afterwards  in- 
structing the  Jury  that  "Mr.  Cushing,  as  the 
agent  of  the  town,  would  have  authority  to 
enter  into  such  an  arrangement  as  the  plain- 
tiff claims  was  entered  into  with  him." 

We  have  no  occasion  to  discuss  the  correct- 
ness of  the  first  of  the  rulings  made  by  the 
trial  court  in  these  statements  to  the  Jary. 
Assuming,  without  deciding,  that  it  was  rigb^ 
it  is  apparent  from  the  context  that  the  two 
statements  were  not  inconsistent,,  and  that 
the  Jury  cannot  reasonably  be  supposed  to 
have  understood  from  the  second  statement 
quoted  that  they  were  at  liberty  to  render  a 
verdict  for  the  plaintiff  upon  the  second 
count.  Although  it  Is  true  that  the  only  "ar- 
rangement" which  the  plaintiff  claimed  Cash- 
ing "entered  into  with  him"  regarding  the 
roller  included  the  alleged  contract  of  guar- 
anty, it  also  contained  the  contract  of  hiring. 
Proof  that  Cushing  made  the  arrangement 
claimed  by  the  plaintiff  was  proof  of  both 
agreements.  It  is  entirely  clear  from  the 
language  of  the  court  which  precedes,  as  well 
as  from  that  which  follows  said  second  state- 
ment, that  the  "arrangement"  which  the 
court  said  Cushing  had  authority  to  enter 
into  was  the  agreement  of  hiring,  and  not 
the  agreement  of  guaranty.  Immediately 
after  said  second  statement,  and  also  later  in 
Its  ctiarge,  the  court  expressly  Instrocted  the 
Jury  that,  to  recover,  the  plaintiff  must  have 
established  an  agreement  with  the  town 
through  its  selectman,  by  the  terms  of  which 
the  control  and  management  of  the  roller 
passed  from  the  plaintiff  to  the  town,  and 
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also  the  aUeged  fact  that  the  roller  was  In- 
Jnred  through  the  negligence  of  the  servants 
of  the  defendant  town.  The  charge  upon 
these  points  was  in  substantial  conformity 
to  the  defendant's  requests.  Whether  the 
engineer,  Arnold,  during  the  performance  of 
this  work  was  the  agent  of  the  plaintiff  or 
the  agent  of  the  defendant,  depended  upon 
whether  the  terms  of  the  agreement  of  hiring 
were  as  claimed  by  the  plaintifF  or  as  claimed 
by  the  defendant.  Whether  the  defendant 
was  guilty  of  the  alleged  negligence  depended 
upon  whether  its  servants  exercised  reason- 
able prudence  in  operating  the  roller,  and  in 
taking  necessary  precautions  to  avoid  the 
accident.  Both  were  questions  of  fact,  and 
both,  under  the  instructions  given,  must  by 
the  verdict  rendered  have  been  decided  by  the 
Jury  In  favor  of  the  plaintiff.  Whether  the 
evidence  justified  the  verdict  we  are  not  call- 
ed upon  to  decide. 

While  all  the  evidence  and  rulings,  compris- 
ing some  60  pages,  have  been  printed  upon  the 
defendant's  motion  under  section  797  of  the 
General  Statutes  of  1002,  they  serve  no  use- 
ful purpose  In  the  record,  since  there  Is  nei- 
ther a  request  for  a  correction  of  the  finding, 
nor  a  motion  to  set  aside  the  verdict  as  agahist 
the  evidence.  In  Dennison  v.  Watervllle  Cut- 
lery Co.,  80  Conn.  596,  69  Atl.  1022,  we  said 
that  the  purpose  of  making  the  evidence  and 
rulings  a  part  of  the  record  upon  the  appel- 
lant's motion  under  section  797,  Gen.  St.  1902, 
was  to  enable  him  to  obtain  corrections  of  the 
finding  asked  for  in  his  reasons  of  appeal. 
The  finding  states  that  at  the  trial  the  plain- 
tiff offered  evidence  tending  to  prove  that  the 
steam  roller  was  In  good  condition  before  the 
accident,  and  that,  after  the  accident,  it  was  In 
a  worthless  condition,  and  that  the  damages 
were  as  specified  In  certain  letters  made  a 
part  of  the  finding,  and  received  in  evidence, 
by  agreement  of  counsel,  "tn  lieu  of  the  tes- 
timony of  the  parties  whose  opinions  were 
stated  therein,  and  as  evidence  of  the  damage 
done  to  the  roller."  The  letters  r^erred  to 
were  from  plalntlflCs  attorneys  to  a  manufac- 
turer of  steam  rollers,  and  the  latter's  replies 
to  Inquiries  by  said  attorneys  In  their  letters 
as  to  the  cost  of  repairing  the  roller,  so  as  to 
pot  it  "Into  the  same  condition  as  It  waa  be- 


fore the  accident,"  and  "what  Mr.  Cadwell's 
actual  damages  were,"  which  It  was  stated  by 
said  attorneys  would  be  the  expense  of  repairs 
less  the  improvement  In  the  machine  after  the 
repairs,  over  Its  condition  at  the  time  of  the 
accident.  In  said  replies  the  manufacturer 
also  stated  the  cost  of  repairing  the  roller  so 
that  It  would  be  "as  good  as  new."  The  lowest 
sum  named  was  over  $1,400.  No  other  evi- 
dence as  to  the  amount  of  damages  In  money 
was  offered.  The  court  charged  the  Jury,  in 
substance,  that  in  such  a  case  the  rule  of  dam- 
ages was  the  difference  between  the  fair  mar- 
ket value  of  the  roller  before  and  after  the 
accident;  that  the  letters  were  the  only  evi- 
dence before  them  upon  that  feature  of  the 
case;  and  that  from  that  evidence.  In  the 
exercise  of  their  best  Judgment,  they  must 
determine  what  that  difference  was.  The 
verdict  waa  for  $1,075.  This  portion  of  the 
charge  is  one  of  the  errors  assigned  in  the 
app)eal.  Just  compensation  in  money  for  the 
actual  loss  sustained  is  the  basic  principle  of 
the  rule  of  damages  In  a  case  like  this.  It  is 
not  always  necessary  in  such  cases  to  prove 
what  the  property  would  sell  or  could  be 
purchased  for  in  the  market,  before  and  after 
the  accident.  Such  a  machine  as  that  owned 
by  the  plaintiff  ma,y  have  had  no  such  market 
value  as  would  fairly  measure  the  plaintiff's 
real  loss.  Evidence  of  the  fair  cost  of  the  re- 
pairs, made  necessary  by  the  Injury,  less  the 
Increased  value  of  the  repaired  machine,  above 
its  value  before  the  accident,  was  legitimate 
evidence  of  the  plaintlfTs  damage  (Barker  v. 
Lewis  Storage  &  Transfer  Co.,  78  Conn.  198- 
200,  61  Atl.  363 ;  Pickles  v.  Ansonla,  76  Conn. 
278-281.  56  Atl.  552);  and,  in  the  absence  Of 
any  objection  to  the  evidence  of  the  state- 
ments in  the  letters,  and  of  any  request  to 
charge  as  to  its  sufficiency,  the  trial  court  was 
Justified  in  supposing  that  under  the  stipula- 
tion of  counsel,  it  was  agreed  that  it  was 
proper  evidence  from  which,  with  the  other 
facts  in  the  case,  the  Jury  might  fix  the 
amount  of  the  plaintiffs  damage. 

There  are  other  assignments  of  error  which 
are  so  clearly  without  merit  as  to  require  no 
discussion. 

There  is  no  enat. 


Digitized  by 


Google 


102a 


70  ATLANTIC  BBPOBTEB. 


(Cona. 


(U  Conn.  300) 

JUDD  T.  CITY  OF  NEW  BRITAIN. 

(Sapreme  Ciourt  of  Brrors  of  Connecticut.    Oct 
29,  1908.) 

1.  MumCIPAI.  COBPOBATIOKS  (5   812*)— INJTT- 

BiES  FBOu  Defects  in  Stbeet»— Actions — 

Notice  or  Injuby. 

Gen.  St  1902,  J  2020,  requires,  aa  a  con- 
dition precedent  to  an  action  against  a  city  for 
injury  from  a  defect  in  a  street,  a  written  no- 
tice of  the  injury  and  a  general  description  of 
the  cause,  and  of  the  time  and  place  of  its  oc- 
currence. A  notice  of  injury  annexed  to  a  com- 
plaint stated  that  plaintiff  slipped  and  fell  on 
the  sidewalk  on  the  sooth  side  of  G.  street  just 
west  of  F.  street,  and  that  plaintiff  thought  she 
had  just  passed  the  house  on  the  comer  of  C. 
and  F.  streets  when  she  fell.  Beld  that,  while 
the  description  of  the  place  would  have  been 
clearer  had  the  notice  stated  the  direction  plain- 
tiff was  going  when  she  fell,  it  was  sufficient  on 
demurrer  to  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  §S  1701,  1702;  Dec 
Dig.  i  812.*] 

2.  municipai.  cobfobatioha  (f  812*)— inju- 
bieb  fbou  Defective  ^beets— Actiono— 
Notice  or  Injuby — Constbuction. 

The  notice  of  injury  and  description  of  its 
cause  and  the  time  and  place  of  its  occurrence 
required  by  Gen.  St  1902,  §  2020,  as  a  condi- 
tion precedent  to  an  action  against  a  city  for 
injury  from  a  defect  in  a  street,  is  not  to  be 
construed  by  the  rules  applicable  to  pleadings, 
the  purpose  being  to  give  ejich  information  to 
the  city  officials  as  will  enable  them  to  investi- 
gate the  claim  understandingly,  and  a  general 
description  of  the  nature  of  the  injury,  etc.,  is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  1701,  1702;  Dec 
Dig.  «  812!*I 

3.  Municipal  Cobpobations  (|  812*)— Injtj- 
BiEs  fbom  Defects  in  Stbeets— Actions — 
Notice  of  Injuby— Sufficiency. 

Gen.  St  1902,  {  2020,  requires,  aa  a  condi- 
tion precedent  to  an  action  against  a  city  for  in- 
jury from  a  defect  in  a  street,  a  written  notice 
of  the  injury  and  a  general  description  of  its 
cause,  and  of  the  time  and  place  of  its  occui^ 
rence.  A  notice  of  injury  stated  that  plaintiff 
slipped  and  fell  on  the  sidewalk  on  the  south 
side  of  C.  street,  just  west  of  F.  street,  when 
she  had  just  passed  the  house  on  the  corner  of 
C.  and  F.  streets,  and  the  evidence  showed  that 
at  the  southwest  comer  of  C.  and  F.  streets 
there  was  a  60-foot  lot  fronting  on  C.  street 
upon  which  was  a  bouse  facing  on  that  street, 
the  distance  from  the  east  line  of  the  house  to 
the  west  line  of  F.  street  being  11%  feet  and 
from  the  west  of  the  house  to  the  east  line  of 
the  adjoining  lot  about  lOM:  feet,  and  there  was 
a  stump  on  the  sidewalk  about  100  feet  west  of 
F.  street,  and  that  at  the  time  of  the  accident 
plaintiff  was  going  westerly  on  the  south  side  of 
C.  street,  and  fell  at  a  point  about  100  feet 
west  of  F.  street.  Held,  that  there  was  no  ma- 
terial variance  between  the  notice  and  proof, 
and  the  finding  of  the  trial  court  that  the  no- 
tice was  sufficient  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Uli  1701,  1702;  Dec 
Dig.  i  812.*] 

Appeal  from  Superior  Conrt,  Hartford 
County;    Howard  3.  Curtis,  Judge. 

Action  by  Mrs.  Horace  L.  Judd  against 
the  dty  of  New  Britain.  From  a  judgment 
for  plaintiff,  defendant  appeals.     No  error. 


Frank  L.  Hungerford,  for  appellant  John 
H.  Eirkham  and  James  B.  Cooper,  for  ap- 
pellee. 

ROBABAGK,  J. .  Tblfl  Is  an  action  to  re- 
cover damages  for  injuries  alleged  to  bare 
been  sustained  by  the  plaintiff  from  falling 
upon  -a  sidewalk  wlilcii  was  sUppeiy  and 
dangerous  by  reason  of  tbe  defendant's  neg- 
ligence in  allowing  snow  and  ice  to  accumu- 
late and  remain  thereon.  The  plaintiff  an- 
nexed to  and  made  a  part  of  her  complaint 
a  written  notice  whlcli,  in  compliance  with 
section  2020  of  the  General  Statutes  of  1902, 
she  gave  to  the  defendant  The  defendant 
demurred  to  the  complaint  on  the  ground 
that  the  notice  does  not  sufficiently  describe 
the  place  where  the  alleged  Injury  occurred. 
The  superior  court  overruled  the  demurrer. 
The  case  was  then  tried  and  the  same  ques- 
tion as  to  notice  was  raised  again.  The 
court  then  found  from  the  facts  established 
by  the  evidence  that  the  description  of  the 
place  of  the  accident  was  sufficient,  and  ren- 
dered judgment  for  substantial  damages. 

The  defendant  appealed,  and  now  contends 
that  as  a  matter  of  law  It  appears  from  the 
face  of  the  notice,  and  also  from  the  finding 
of  facts,  that  said  notice  is  insufficient  It 
is  provided  by  Gen.  St  1002,  §  2020,  that 
"any  person  injured  in  person  or  property  by 
means  of  a  defective  road  or  bridge  may  re- 
cover damages  from  the  part:^  bound  to  keep 
it  in  repair;  but  no  action  for  any  such  in- 
jury shall  be  maintained  against  any  town, 
city,  corporation,  or  borough,  unless  written 
notice  of  such  injury  and  a  general  descrip- 
tion of  the  same,  and  of  the  cause  thereof, 
and  of  the  time  and  place  of'  its  occurrence, 
shall,  within  sixty  days  thereafter,  or.  It 
such  defect  consists  of  snow  or  ice,  or  both, 
within  five  days  thereafter,  be  given  to  a 
selectman  of  such  town,  or  to  the  clerk  of 
such  city  or  borough,  or  to  the  secretary 
or  treasurer  of  such  corporation."  The  no- 
tice in  question,  so  far  as  it  relates  to  place, 
reads  as  follows:  "To  the  City  of  New  Brit- 
ain: Notice  is  hereby  given  yon  that  I  slip- 
ped and  fell  on  the  sidewalk  on  the  south 
side  of  Church  street,  just  west  of  Falrview 
street  I  think  I  had  just  passed  the  house 
on  the  comer  of  Church  and  Fairview  streets 
when  I  fell.  The  cause  of  the  accident  was 
snow  and  ice  which  had  l>een  negligently  al- 
lowed to  remain  upon  the  sidewalk  In  a  slip- 
pery and  dangerous  condition."  It  also  ap- 
pears that  the  plaintiff  was  injured  Decem- 
ber 90,  1904,  and  gave  this  notice  within 
four  days  thereafter.  While  the  notice  lacfcs 
that  clearness  and  fullness  of  statement  es- 
sential to  good  pleading,  yet  we  think  that 
the  decision  of  the  superior  court  overml- 
ing  the  defendant's  demurrer  should  be  sus- 
tained. The  designation  of  the  place  where 
the  injury  was  received  contained  in  the 
written  notice  is  that:    "I  Ellpi>ed  and  fell 
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on  the  sidewalk  on  tbe  south  aide  of  Cbarcb 
street,  Just  west  of  Fairvlew  street  •  •  • 
I  think  I  had  Just  passed  the  house  on  the 
corner  of  Church  and  Falrriew  streets  when 
I  fell."  If  the  plaintiff  had  simply  added 
to  her  description  of  the  place  the  direction 
she  was  going  when  she  fell,  it  would  have 
made  tbe  location  clearer  and  more  definite. 
But  the  notice  is  not  to  be  construed  by  the 
rules  applicable  to  pleading.  "The  notice  is 
not  a  pleading.  Tbe  object  of  such  a  notice 
la  to  put  the  officers  of  tbe  corporation 
cbarged  with  the  duty  of  investigating  tbe 
claim  made  upon  it  In  possession  of  such 
facts  as  will  enable  them  to  perform  that 
duty  understandingly,  and,  as  to  tbe  nature 
of  the  injury,  tbe  notice  is  sufficient  if  it 
gives  a  general  description,  which  will  rea- 
sonably apprise  tbe  defendant  of  its  general- 
character.  Tbe  Bufflciency  of  the  notice  is 
to  be  tested  with  reference  to  the  purpose 
for  which  It  Is  required.  If  sufficient  Cor 
that  purpose,  it  is  a  good  notice."  Budd  v. 
Meriden  Electrical  R.  R.  Co.,  69  Conn.  272- 
285,  37  AQ.  683.  Section  2020  of  tbe  Gen- 
eral Statutes  of  1902  provides  that  there 
shall  be  given  a  written  notice  of  tbe  injury 
containing  a  general  description  of  tbe  same, 
and  tbe  cause  thereof,  and  the  time  and 
place  of  its  occurrence.  Under  this  statute 
and  the  familiar  rulings  of  this  court  upon 
this  subject  tbis  notice  seems  to  point  with 
sufficient  certainty  to  tbe  place  where  the 
plaintiff  claimed  to  have  been  injured.  A 
person  taking  tbis  notice  and  using  ordinary 
diligence  in  search  of  the  place  described 
would  naturally  locate  the  same  upon  the 
sidewalk  on  tbe  south  side  of  Church  street 
near  the  house  on  tbe  comer  of  Church  and 
CSirview  streets. 

Upon  the  trial  of  tbe  case  the  evidence 
showed  that:  "At  tbe  Intersection  of  Church 
street  and  Fairvlew  street  on  tbe  soutbwest 
comer,  there  is  a  lot  about  60  feet  frontage 
facing  Church  street  Upon  this  lot  was  on 
said  day  a  house  facing  Church  street.  Tbe 
distance  from  the  east  line  of  the  house  up- 
on said  lot  to  tbe  west  line  of  Fairvlew 
street  was  alx>ut  11%  feet,  and  the  distance 
from  the  west  line  of  said  bouse  to  the  east 
line  of  tbe  adjoining  lot  was  about  10>^ 
feet  At  the  time  of  the  accident  tbe  plain- 
tiff was  going  westerly  on  the  south  side  of 
Church  street  toward  the  center  of  the  dty, 
and  fell  upon  tbe  sidewalk  at  a  point  about 
100  feet  westerly  from  Fairvlew  street 
There  is  a  stump  of  a  tree  upon  the  side  of 
the  said  walk  about  100  feet  westerly  from 
Fairvlew  street  At  the  time  of  the  acol- 
d«it,  beginalng  at  a  place  about  100  feet 
westerly  from  Fairvlew  street  on  the  south 
Bide  of  Church  street,  a  sheet  of  ice  covered 
tbe  sidewalk  and  extended  westerly  from  35 
to  40  feet  Tbis  sheet  of  ice  bad  existed 
for  many  days,  and  the  plaintiff  fell  upon  It 
Immediately    after    she    stepi>ed    upon    it" 


The  defendant  contends  that  this  notice  did 
not  give  tbe  city  authorities  such  precise  in- 
formation of  the  place  of  the  Injury  as  would 
enable  them  by  the  use  of  ordinary  diligence 
to  discover  it  as  tbe  place  of  the  injury 
was  not  in  front  of  tbe  comer  lot  but  was 
40  feet  further  down  the  same  street  or 
about  100  feet  from  the  comer.  Further- 
more, tbe  defendant  contends  that  there  was 
no  excuse  for  tbe  indeQniteness  of  place,  as 
It  appears  from  tbe  finding  that  there  was  a 
stmup  of  a  tree  upon  the  side  of  said  walk 
where  tbe  plaintiff  fell  about  100  feet  wester- 
ly from  Fairvlew  street  In  tbe  case  of  Tut- 
tle  V.  Town  of  Winchester,  50  Conn.  498, 
ttiis  court  used  the  following  language  In  re- 
gard to  the  object  of  the  statute  requiring 
notice  to  be  given  in  this  class  of  cases,:  "It 
is  obvious  that  In  many  cases  exactness  of 
statement  as  to  place  cannot  be  expected,  for 
tbe  excitement  and  disturbance  caused  by 
the  accident  as  well  as  often  tbe  pain  which 
a  person  injured  suffers,  make  It  impossible 
to  observe  with  any  carefulness  the  place 
where  the  accident  occurs^  and  often  tbe  per- 
son injured  is  unable  to  revisit  tbe  place 
within  tbe  time  allowed  by  tbe  statute  for 
the  giving  of  notice.  In  such  cases  reason- 
able definlteness  is  all  that  can  be  expected 
or  should  be  required."  The  notice  states 
that  tbe  place  of  injury  was  on  the  sidewalk 
on  tbe  south  side  of  Church  street,  Just  west 
of  Fairvlew  street  and  that  she  thought  she 
had  Just  passed  the  house  on  tbe  comer  of 
Church  and  Fairvlew  streets  when  she  fell. 
Tbe  evidence  discloses  that  the  plaintiff  was 
Injured  on  tbe  sidewalk  on  tbe  south  side 
of  Church  street  about  100  feet  westerly 
from  Fairvlew  street  and  about  40  feet  west 
of  tbe  dwelling  bouse.  Without  stopping 
here  to  compare  all  the  language  of  the  no- 
tice with  the  facts  found  descriptive  of  the 
place,  generally  speaking  It  seems  apparent 
tliat  there  1»  no  such  material  variance  be- 
tween the  notice  and  tbe  proof  as  to  make 
tbe  notice  insufficient  Tbe  location  of  sev- 
eral prominent  objects  in  tbe  notice  are 
found  to  be  substantially  correct  by  tbe  evi- 
dence. The  discrepancy  as  to  distances  Is 
not  so  great  nor  is  the  fact  that  tbe  plaintiff 
could  have  been  more  specific  so  controlling, 
as  to  make  tbe  decision  of  the  court  below 
erroneous  In  holding  that  as  a  matter  of  fact 
the  notice  was  sufficient 
There  is  no  error. 


(n  Conn.  27C) 
Appeal  of  SOHUSliER. 
(Supreme  Court  of  Errors  of  Connecticut    Oct. 
27,  190&) 

1.  INTOXICATINO  LlQUOBS  (§  69*>— LICENSES— 
ISSUANOB— DiSCBETIOK  OF  PUBLIC  AUTHOB- 
ITIES. 

Under  Gen.  St  1902,  {  2647,  as  araendeifl  by 
Pub.  Acts  1907,  p.  750,  c.  200,  providing  that 
no  license,  except  the  renewal  of  a  license,  at 
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the  discretion  of  the  county  commissionen,  as  to 
suitability  of  place,  shall  be  granted  within  200 
feet  ^.<om  a  scboolhouse,  nqr  in  such  proximity 
to  a  charitable  institution  as  shall  be  detrimen- 
tal to  \he  same,  county  commissioners  have  a 
discretionary  power  to  renew  a  license,  where 
they  are  of  the  opinion  that  a  saloon  is  a  suita- 
ble place ;  but  no  place  is  suitable  for  a  saloon 
which  is  so  near  to  any  building  occupied  by  a 
charitable  institution  that  the  saloon  will  be  det- 
rimental to  the  interests  of  the  institution. 

[Ekl.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  73 ;    Dec  Dig.  {  69.*] 

2.  Intoxicating  Liquobs  (§  59*)— Licenses- 
Issuance— Discbetion  OF  Public  Authob- 

ITIES— "ChABITABLK    INSTITUTION." 

Under  Gen.  St.  1902,  §§-3990,  4020,  a  paro- 
chial school  supported  by  private  funds  is  a 
charitable  institution,  within  Gen.  St.  19<^,  { 
2647,  as  amended  by  Pub.  Acts  1907,  p.  750,  c. 
200,  providing  that  no  license,  except  the  renewal 
of  a  license  at  the  discretion  of  the  county  com- 
missioners, shall  be  granted  within  200  feet  of 
any  public  or  parochial  school,  nor  shall  one  be 
granted  in  su<£  proximity  to  a  charitable  insti- 
tution as  may  be  detrimental  to  the  same. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  59 ;  Dec.  Dig.  §  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1074 ;    vol.  8,  p.  7600.] 

3.  INTOXICATINO  LiQTJOBS  (§  09*)— LICENSE*— 

Issuance— DiscBETiON  of  Public  Auihob- 

ITIE8. 

The  fact  that  the  site  for  a  parochial  school 
was  bought  after  the  establishment  of  a  saloon 
in  close  proximity  to  it,  and  after  the  keeper 
thereof  had  become  the  owner  of  the  saloon 
property,  did  not  deprive  the  county  commis- 
sioners of  the  right  to  refuse  to  issue  a  renewal 
license,  irrespective  of  the  value  of  the  saloon 
property. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  73 ;   Dec.  Dig.  §  69.*] 

4.  Intoxicating  Liquobs  (§  75*)— Licenses- 
Evidence — Admissibility. 

On  appeal  from  the  refusal  of  the  county 
commissioners  to  grant  a  renewal  liquor  license 
on  the  ground  that  the  saloon  was  in  close  prox- 
imity to  a  parochial  school,  evidence  that  the 
county  commissioners  had  renewed  a  license  to 
another  to  sell  liquor  at  a  place  not  far  from 
a  church  or  scboolhouse  was  immaterial ;  the 
commissioners,  in  dealing  with  each  applicant, 
being  unfettered  by  what  they  ipight  have  done 
in  dealing 'With  any  other. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  75.*] 

Appeal  from  Superior  Court,  Hartford 
County;    Howard  J.  Curtis,  Judge. 

Application  by  John  Schusler  for  a  renew- 
al UquoT  license.  From  a  Judgment  of  the 
Supreme  Court,  affirming  a  refusal  of  the 
county  commissioners  to  grant  a  license,  the 
applicant  appeals.     Affirmed. 

Hugh  O'FIaberty  and  Solomon  Eisner,  for 
appellant     Marcus  H.  Holcomb,  for  appel- 

BALDWIN,  C.  X  Tbe  appellant  applied 
la  April,  190S,  to  tbe  county  commissioners 
for  Hartford  county  for  a  license  to  sell  In- 
toxicating liquors  at  No.  100  Ward  street  in 
tbe  dty  of  Hartford.  He  bad  k^t  a  liquor 
saloon  there,  under  a  license  from  tbem,  for 
tbe  preceding  10  years,  and  for  5  years  be 
had  owned  the  building  in  which  the  saloon 


was.  Two  years  previously  a  parish  of  the 
Roman  Catholic  Church  bad  bought  the  op- 
posite lot,  about  75  feet  distant,  and  since 
June,  1907,  had  maintained  a  parochial 
school  upon  It,  in  a  building  erected  by  it 
for  tbe  purpose.  About  800  cblldren  were 
in  attendance  at  this  school.  In  April, 
1907,  when  Schusler  applied  for  his  license 
for  the  ensuing  year,  the  commissioners  stat- 
ed to  him  ttiat  hh9  license  would  not  be 
again  renewed  after  the  completion  and  oc- 
cupation of  the  new  school  building,  and  he 
replied  that  he  would  not  ask  for  such  a 
renewal.  In  1908  they  refused  to  grant  hhn 
a  license,  on  the  ground  that,  while  he  was 
a  suitable  person  to  sell  liquors,  tbe  place 
where  be  desired  to  sell  tbem  was  not  a 
suitable  one.  On  the  bearing  in  tbe  superior 
court,  be  olt&ceA  evidence  of  tbe  value  of 
the  building  and  lot  used  for  tbe  saloon,  and 
also  of  tbe  granting  of  a  renewal  license 
by  tbe  board  to  one  Hawksworth  to  sell  In- 
toxicating liquors  at  another  place  in  Hart- 
ford, which  was  within  200  feet  of  a  church 
or  scboolhouse.  He  also  claimed  that  it 
was  unfair  and  Inequitable  to  refuse  bis  ap- 
plication, tn.  view  of  the  fact  (which  was 
established) '  that  tbe  parish  knew  of  the 
existence  of  bis  saloon  when  it  purchased 
tbe  site  for  tbe  school  building.  Tbe  exclu- 
sion of  this  evidence,  and  tbe  overruling  of 
this  claim,  are  the  sole  grounds  of  the  ap- 
peal to  this  court 

Gen.  St  1902,  f  2647,  as  amended  by  Pub. 
Acts  1907,  p.  750,  c.  200,  provides  that  '^ 
license,  except  tbe  renewal  of  a  license,  at 
tbe  discretion  of  tbe  county  commissioners 
as  to  the  suitability  of  person  and  place  and 
subject  to  appeal,  shall  be  granted  in  the 
purely  residential  or  manufacturing  parts  of 
a  town  or  within  two  hundred  feet  in  a  di- 
rect line  from  any  church  edifice  or  public 
or  parochial  scboolhouse,  or  the  premises 
pertaining  thereto,  except  to  a  well-estab- 
lished hotel  of  good  reputation;  nor  shall  one 
be  granted  in  such  proximity  to  a  charitable 
Institution,  whether  supported  by  public  or 
private  funds,  as  may  be  detrimental  to  the 
same."  The  county  commissioners  there- 
fore had  a  discretionary  power  to  renew  tbe 
appellant's  license  should  they  be  of  opinion 
that  bis  saloon  was  a  suitable  place  for  the 
sale  of  liquors.  No  place  could,  with  pro- 
priety, be  deemed  suitable  for  such  uses 
which  was  so  near  to  any  building  occupied 
by  a  charitable  institution  that  these  uses 
could  be  detrimental  to  the  Interests  of  that 
institution.  A  parochial  school,  though  sap- 
ported  by  private  funds,  is  a  charitable  In- 
stitution. Fuller  V.  Plainfleld  Academic 
School,  6  Conn.  532,  S44;  Oen.  St  1902,  if 
3900,  4026;  Hamden  v.  Rice,  24  Conn.  330. 
355;  Conklln  v.  Davis,  03  Conn.  377,  384,  28 
•Atl.  637.  It  was  fairly  to  t>e  implied,  bi 
support  of  the  finding  of  tbe  commissioners 
that  the  appellant's  place  of  business  was  an 
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unsaitable  one  for  the  further  prosecution 
of  bis  buslnees,  that  they  so  found  because, 
In  their  Judgment,  to  allow  Us  continued  use 
for  that  purpose  would  be  detrimental  to 
the  Interests  of  the  Immaculate  Conception 
Parish  School.  This  Is  amply  sufficient  to 
sustain  both  their  finding  and  that  of  the 
superior  court  to  the  same  ^ect 

It  was  of  no  legal  consequence  that  the 
site  for  the  school  was  bought  years  after 
the  establishment  of  the  appellant's  saloon, 
In  close  proximity  to  It,  and  after  his  becom- 
ing the  owner  of  the  saloon  property.  "AH 
property  in  this  country  is  held  under  the 
Implied  obligation  that  the  owner's  use  of  It 
shall  not  be  Injurious  to  the  community." 
Mugler  V.  Kansas,  123  U.  S.  623,  665,  669,  8 
Sup.  Ct.  273,  31  L.  Ed.  205.  Whatever  is 
injurious,  eitiier  to  a  public  or  a  parochial 
school,  attacks  the  welfare  of  the  community 
at  a  vital  point 

Proof  of  the  value  of  the  saloon  building 
would  not  have  varied  the  applicability  of 
these  rules  of  law.  Whether  worth  much  or 
little,  its  owner  could  not  complain  if  for- 
bidden to  use  It  for  a  purpose  which  those 
invested  with  authority  to  decide  should  de- 
termine to  be  unsuited  to  its  surroundings, 
because  detrimental  to  interests  of  a  public 
or  charitable  nature. 

Proof  that  in  some  other  case  the  commis- 
sioners had  renewed  a  license  to  some  other 
man  to  sell  liquor  at  some  other  place,  not 
far  from  a  church  or  schoolhouse,  was  of  no 
materiality  In  the  superior  court.  The  pow- 
ers of  the  commissioners  in  dealing  with 
each  application  are  unfettered  by  what  they 
may  have  done  In  dealing  with  any  other. 
In  each  case  they  are  to  use  their  discretion 
without  abusing  it,  and  there  was  nothing  in 
the  present  instance  before  the  court  below 
to  show  that  this  rule  had  been  transgressed, 
and  nothing  in  the  record  in  this  court  to 
indicate  that  there  was  not  sufficient  cause 
for  affirming  their  decision  by  the  judgment 
appealed  from.  State  v.  Gray,  61  Conn.  39, 
46,  22  Atl.  676;  Gray  v.  Conn.,  159  U.  S. 
74,  77,  15  Sup.  Ct  985,  40  L.  Ed.  80. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(81  Conn.  S20) 

KBLLBY  V.  KILLODBBY. 

(Supreme  Court  of  Errors  of  Oonnecticnt    Oct 
20,  190a) 

1.  Statutes   (S    175*)  —  Cokstbuctiow  —  Im- 
plied EXCKPTIONS. 

Statutes  {general  in  their  terms  may  be  con- 
strued to  admit  implied  exceptions. 

I  Ed.    Note.— For   other   cases,    see    Statutes, 
Dec.  Dig.  8  175.*] 

2.  AwiMAts  (i  68*)  —  Pebsonai  Injuries  — 
Doos — Statutes. 

Gen.  St.  1902,  {  4487,  providing  that  when 
any  doe  shall  do  any .  damage,  the  owner  shall 
be  liable  therefor,  does  not  render  an  owner  of 
a  dog  liable  for  all  damages  done  by  it,  under 


any  circumstances,  bat  admits  of  the  implied  ex- 
ception that  where  one's  conduct  toward  a  dog 
is  knowingly  such  as  ia  calculated  to  provoke 
it  to  acts  of  damage,  its  natural  resulting  ac- 
tion, involving  consequences  to  the  provoker, 
■is  in  law  referable  to  him,  and,  in  respect  to 
knowledge  of  the  natural  consequences  of  his 
acts,  he  will  be  presumed  to  possess  such  as  is 
common  to  ordinary  rational  persons. 

[Ed.  Note.-^For  other  cases,  see  Animals,  Dec 
Dig.  §  68.*] 

3.  AwiMALs  (§  74*)  —  Pehsonal  Injuries  — 

Doos— Actions— Instructions. 

Where,  in  an  action  for  injury  by  the  bite 
of  a  dog,  the  court  charged  that  "fooling  with 
a  dog,"  or  spitting  in  front  of  its  face,  was  not 
sufficient  to  reIie,Te  the  owner  from  liability,  and 
that  the  owner  could  only  justify  by  proof  that 
the  person  bit  wrongfully  provoked  the  dog,  and 
that  the  doe  bit  him  in  consequence  thereof,  in- 
structions that  Gen.  St.  1902,  8  4487,  defining 
the  liability  of  an  owner  of  a  dog  for  damage 
caused  by  it,  ought  not  to  be  construed  as  to  au- 
thorize a  recovery  against  the  owner  in  every 
case  of  such  damage,  and  that  no  one  ought  to 
be  permitted  to  recover  for  an  injury  brought 
on  himself  by  his  own  wrongful  provocation  of 
a  dog,  etc.,  were  not  prejudicial  to  plaintiff  for 
failing  to  embody  the  condition  that  the  action 
provoking  the  conduct  of  the  dog  should  be  cal- 
culated to  cause  that  provocation,  and  known  to 
him  to  be  such. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  i  74.*] 

Appeal  from  Superior  Court,  New  London 
County;   George  W.  Wheeler,  Judge. 

Action  by  Timothy  F.  Kelley,  administra- 
tor, against  Daniel  F.  Klllourey,  for  personal 
Injuries  resulting  in  death,  alleged  to  have 
been  occasioned  by  the  bite  of  a  dog.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
No  error. 

The  answer  contained  the  general  denial 
and  a  special  defense  In  substance  that  the 
Intestate's  Injuries  were  received  In  conse- 
quence of  his  treatment  of  the  dog,  in  that 
he  was  at  the  time  wrongfully,  willfully,  and 
persistently  annoying,  hurting,  torturing,  and 
provoking  it  whereby  it  was  angered  and 
provoked,  and  thereby  caused  to  bite. 

Donald  G.  Perkins,  for  appellant.  Gardi- 
ner Greene  and  Jeremiah  J.  Desmond,  for 
appellee. 

PRENTICE,  J.  It  was  a  conceded  fact 
that  the  plaintiff's  Intestate  was  bitten  by  a 
dog  owned  and  kept  by  the  defendant  Re- 
lying upon  section  4487  of  the  General  Stat- 
utes of  1902,  the  plaintiff  requested  the  court 
to  instmct  the  Jnry,  in  substance,  that  upon 
that  state  of  facts  alone,  and  altogether  re- 
gardless of  any  conduct  on  the  Intestate's 
part  which  was  Instrumental  In  his  being 
bitten,  the  plaintiff  was  entitled  to  a  verdict 
for  the  resnltlng  damage,  and  also  that  the 
defendant  could  not  avail  himself  of  any  de- 
fense of  contributory  negligence  on  the  Intes- 
tate's i>art.  The  latter  request  was  compiled 
with.  The  other  was  not  On  the  contrary, 
the  Jury  were  told  that  certain  conduct  of 
the  Intestate  inducing  ihe  act  of  the  dog 
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would  be  a  bar  to  fbe  plaintiff's  recovery. 
The  statute  In  question  is  general  in  its 
terms,  embodies  no  exceptions,  and,  when  in- 
terpreted literally,  furnishes  justification  lor 
the  plaintiffs  contention  that  It  renders  an 
owner  or  keeper  of  a  dog  liable  for  all  dam- 
age  done  under  any  circumstances  by  it  to 
the  body  or  property  of  any  person.  Such, 
however,  is  not  its  true  intent  and  meaning. 
"The  letter  of  a  law  is  not  in  all  cases  a 
correct  guide  to  the  true  sense  of  the  law 
maker."  Statutes  general  in  their  terms  are 
frequently  construed  to  admit  Implied  excep- 
tions. Ryegate  v.  Wardsboro,  30  Vt  746; 
State  V.  Audette  (Vt.)  70  Atl'  833;  Church 
of  Holy  Trinity  v.  United  States,  143  U. 
S.  457,  12  Sup.  Ct  511,  36  L.  Ed.  226.  So 
statutes  defining  the  liability  of  owners  or 
keepers  for  the  acts  of  dogs  and  couched 
In  unrestricted  language  similar  to  that  em- 
ployed in  the  one  under  review  have  been 
repeatedly  held  to  embody  implied  limita- 
tions. Plumley  v.  Blrge,  124  Mass.  67,  58, 
26  Am.  Rep.  645;  Quimby  v.  Woodbury,  63 
N.  H.  370,  874;  Peck  v.  Wlllams,  24  R.  I. 
583,  587,  54  Atl.  381,  61  L.  R.  A.  351.  The 
first  two  of  these  cases  admit  the  defense  of 
contributory  negligence.  We  have  not  gone 
so  far. '  But  in  Woolf  v.  Cbnlker,  31  Conn. 
321,  132,  81  Am.  Dec.  175,  It  was  observed 
that  the  unrestricted  language  of  the  statute 
was  not  to  be  interpreted  as  admitting  of  no 
exceptions  so  that  the  owner  of  a  dog  who 
had  done  efficient  service  for  his  master  in 
protecting  bis  premises  against  the  perpetra- 
tion of  a  felony  would  be  liable  to  the  felon 
for  the  consequences  to  the  latter's  person. 
The  long  existing  rights  incident  to  such  a 
situation  were  recognized  as  creating  an  im- 
plied limitation  upon  the  operation  of  the 
statute  which  In  the  literal  interpretation 
of  its  terms  took  away  those  rights  In  so 
far  as  the  agency  of  a  dog  was  concerned. 
This  same  case  recognlEes  scarcely  less  dis- 
tinctly the  necessity  for  another  and  more 
pertinent  exception.  Page  131  of  31  Conn. 
(81  Am.  Dec.  175).  Quoting  a  statement  of 
Lord  Camden  in  May  v.  Burdett,  9  Ad.  &  El. 
N.  S.  101,  the  court  adds:  "And  it  would 
seem  that.  If  the  plaintiff  have  knowledge  of 
the  ferocity  of  the  animal  and  provoke  bim 
willfully,  he  should  be  considered  to  have 
purposely  brought  the  Injury  on  himself  and 
left  to  bear  it,  although  the  owner  of  the 
dog  be  in  the  wrong  in  keeping  him."  Here 
is  stated  with  approval  the  central  idea  of 
a  principle  which  has  had  frequent  accepta- 
tion and  Is  founded  In  sound  reason.  Peck 
V.  Williams,  24  R.  I.  683,  587,  54  Atl.  381,  61 
L.  R.  A.  351;  Muller  v.  McKeason,  73  N.  T. 
195,  201,  29  Am.  Rep.  123 ;  Fake  v.  Addlcks, 
45  Minn.  37,  39,  47  N.  W.  450,  22  Am.  St.  Rep. 
716;  Brooks  V.  Tyler,  65  Mich.  208.  211, 
31  N,  W.  837;  Hott  v.  Wilkes,  3  B.  &  A.  308, 
315.  The  principle  is  that,  when  one's  con- 
duct toward  a  dog  or  other  animal  is  know- 
ingly such  as  is  calculated  to  incite  or  pro- 


voke it  to  acts  of  damage^  its  naturally  re- 
sulting action  in  so  far  as  it  Involves  conse- 
quences to  the  Inciter  or  provoker  is  to  be 
regarded  In  law  as  his  and  referable  to  him, 
and  not  to  the  animal.  In  such  manner  as  to 
be  chargeable  to  its  owner  or  keeper.  And 
in  respect  to  knowledge  of  the  natnral  conse- 
quences of  his  acts  he  will  be  presumed  to 
possess  such  as  is  common  to  ordinary  ra- 
tional persons. 

In  the  present  case  the  court,  haying  told 
the  Jury  that  the  defendant  could  not  avail 
himself  of  the  defense  of  contributory  neg- 
ligence as  that  principle  is  applied  in  negli- 
gence cases,  so  that  the  plaintiff  wonid  be 
entitled  to  recover  notwithstanding  any  neg- 
ligent conduct  in  relation  to  the  dog  on  the 
Intestate's  part,  proceeded  to  say  that  the 
second  defense  set  up  something  more  than 
contributory  negligence,  and  embodied  a  suffi- 
cient defense  to  the  action,  to  wit,  that  the 
Intestate's  injuries  were  due  to  his  own  will- 
ful and  Intentional  misconduct — ^to  the  wrong- 
ful and  willful  provocation  of  the  dog.  Com- 
menting upon  the  statute,  It  was  said  ttiat 
It  ought  not  to  be  so  construed  as  to  au- 
thorize a  recovery  against  the  owner  or  keep- 
er in  every  case  where  damage  results  from 
the  acts  of  a  dog.  Then  followed  the  follow- 
ing language:  "No  one  under  it  ought  to  be 
permitted  to  recover  damages  for  an  injury 
brought  upon  himself  by  his  own  vrillful  and 
wrongful  provocation  of  a  dog.  Such  mis- 
conduct ought  to  bar  his  right  to  recover,  and 
in  my  Judgment  does,  as  a  matter  of  law. 
Any  injury  from  a  dog  bite  voluntarily 
brought  upon  one's  self  while  one  is  engaged 
in  an  unlawful  act  cannot  support  a  recov- 
ery. This  la  not  to  deny  the  force  of  the 
statute,  but  to  exclude  from  its.  remedy  one 
who  is  engaged  in  a  wrongful  or  willful  and 
unlawful  act  'Willful'  in  that  connection 
means  intentional,  purposely,  knowingly.  It 
is  unnecessary  to  discuss  at  length  the  ground 
of  such  a  conclusion.  It  is  sufficient  for 
your  purpose  to  state  it  If  you  find  the 
facts  proven  by  the  defendant  by  a  fair  pre- 
ponderance of  the  evidence  as  set  forth  in 
the  second  defense,  the  plaintiff  is  not  enti- 
tled to  recover,  and  your  verdict  should  be  in 
favor  of  the  defendant"  And  later:  "It  is 
not,  as  you  have  noticed,  gentlemen,  a  provo- 
cation that  may  result  In  an  Injury  that 
may  follow  from  a  mere  accident  aa  step- 
ping upon  a  dog's  tail,  or  might  occur  from 
negligence  in  playing  or  fooling  with  the 
dog.  It  must  be  this  willful  and  wrongful 
conduct  as  set  forth  in  this  second  defense. 
Provocation  must  follow  from  that,  and  that 
consequent  biting  and  injury  must  follow 
from  that"  If  this  language  were  present- 
ed as  an  attempt  to  formulate  a  broad  and 
comprehensive  statonent  In  the  abstract  of 
the  law  as  applicable  to  all  situations.  It 
would  be  open  to  criticism.  It  would  be  easy 
tor  instance  to  criticize,  as  the  plaintiff  has 
done,  the  broad  statement  that  tiie  remedy 
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of  the  statate  la  to  be  denied  to  one  who  is 
injured  while  engaged  In  a  wrongful  or  will- 
ful and  unlawful  act  And  so  the  language 
quoted  would  be  inadequate  as  a  precise 
statement  of  abstract  principles,  in  that  it 
did  not  expressly  embody  the  controlling  con- 
dition that  the  action  of  the  man  which  prov- 
ed to  be  provocative  of  the  conduct  of  the 
dog  should  be  such  as  was  in  fact  calculated 
to  cause  that  provocation,  and  was  known  to 
him  either  actually,  or  as  an  unrebntted  pre- 
sumption from  common  knowledge,  to  be  so. 
But  the  court  was  dealing  with  a  concrete 
situation  and  endeavoring  to  give  to  the  Jury 
intelligent  rules  for  their  guidance  in  respect 
to  that  situation.  The  only  unlawful  act  of 
which  the  deceased  could  under  the  facts  aa 
claimed  by  either  party  have  been  guilty  con- 
sisted of  maltreatment  of  the  dog,  and  the 
pronounced  character  of  that  maltreatment 
in  order  that  it  amount  to  a  good  defense  as 
stated  to  the  jury  not  only  in  the  passages 
quoted,  but  in  others  commenting  upon  tes- 
timony, was  such  ttiat  the  conditions  which 
the  law  attaches  to  a  valid  defense  were 
necessarily  implied  in  them.  They  were  told 
that  "fooling  with  the  dog"  or  spitting  in 
front  of  Its  face,  as  witnesses  testified  was 
the  deceased's  conduct,  was  not  sufSclent, 
and  at  least  thrice  told  that  the  defendant 
could  only  justify  by  proof  of  the  facts  set 
np  In  the  second  defense,  to  wit  (as  stated 
by  the  court  in  Its  Instructions),  that  the  de- 
ceased wrongfully,  willfully,  and  persistent- 
ly annoyed,  hurt,  tortured,  and  provoked 
the  dog,  and  that  the  dog  bit  him  in  conse- 
quence thereof.  Such  facts  involved  will- 
ful abuse  of  the  dog,  and  abuse  of  such  a 
character  as  to  the  knowledge  of  every 
man  of  ordinary  intelligence,  be  be  the  actoc 
or  a  Jnryinan,  and  as  a  matter  of  judicial 
knowledge,  would  be  caicnlated  to  rouse  a. 
dog  to  defensive  action  by  the  use  of  its 
natural  weapons  of  defense.  The  plaintiff 
could  not  have  been  harmed  by  the  charge 
as  given. 
Tliere  Is  no  error. 


(81  Conn.  Z68) 

DUNHAM  T.  CQX. 

(Supreme  Court  of  Errors  of  Conneeticnt    Oct 

27,  1908.) 

1.  TBOVSB  AND  OONVEBBIOH  ((  82*)— MoinCT— 

■  Complaint. 

A  complaint  for  the  conversion  of  "|1,850 
in  cash"  sufficiently  describes  flie  money  con- 
verted; plaintiff  being  entitled  thereunder  to 
prove  the  specific  items  of  cash  delivered  and 
converted. 

[E<d.  Note.— For  other  cases,  see  Trover  and 
Conversion,  C«it  Dig.  I  194 ;   Dec  Dig.  (  32.*] 

2.  Tbovkb  and  Oonvbbsion  ({  1*)— Dxuvbbt 

or  MONBT. 

Where  plaintiff  delivered  $1,860  in  cash  to 
defendant  to  be  carried  to  S.  to  satisfy  a  mort- 
gage 8.  held  on  defendant's  land,  pursuant  to 
an  agreement  that,  on  paying  the  same,  plaintilf 


would  accept  a  note  for  the  amouiit,  secured 
by  a  mortgage  on  the  land,  and  the  note  was 
given  by  defendant  to  plaintiff,  at  the  time  the 
money  was  delivered,  as  a  mere  receipt  for  the 
money,  but  defendant,  instead  of  paying  the 
money  to  S.,  converted  it  to  his  own  use,  the 
transaction  did  not  amount  to  a  loan  passing 
title  to  the  money  to  defendant  who  was  there- 
fore gailty  of  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f  1 ;  Dec.  Dig.  {  1.*)  ' 
a  Payment  (I  70*)— Eviotnce  —  Rei^vanct 

TO  Fact  in  Isbob— Declabatiohs  as  to  Im- 

TENTION. 

On  an  issue  of  alleged  payment  of  money 
claimed  to  have  been  converted  by  defendant, 
evidence  that  on  a  certain  day  he  took  the  mon- 
ey from  a  safe  and  declared  his  intention  of 
then  carrying  it  to  plaintiff  was  admissible,  not 
as  res  gestae,  but  as  relevant  to  a  fact  in  issue. 
[Ed.  Note.— For  other  cases,  see  Payment 
Dec  Dig.  i  70.*] 

4.  Evidence  (i  474%*)— CoNctrsiON. 

On  an  Usne  of  payment,  a  qaestion  calling 
for  a  witness'  conclusion  as  to  whether  defend- 
ant's declaration  en  a  certain  day  related  to 
defendant's  business  in  question  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Dec  Dig.  I  474%.*] 

6.  Appeal  and  Errob  (|  1078*)— Waivkb  or 

Ebbob— Failube  to  Argde. 

An  assignment  not  mentioned  In  appellant's 
brief  will  be  considered  waived. 

(ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4256 ;    Dec  Dig.  f  1078.*] 

6.  Tbial  (J  267*)— Rbqoeot  to  Chabo»-Du- 

TT  to  Give. 

The  court  is  not  required  to  cliarge  in  the 
language  of  a  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  <«}8-e70;   Dec.  Dig.  |  267.*] 

Appeal  from  Superior  Court,  Hartford 
County;   Howard  3.  Curtis,  Judge. 

Action  by  William  T.  Dunham  against 
Frank  8.  Ck>x  for  conversion  of  (1,800  cash 
placed  in  defendant's  custody  to  be  used  for 
a  designated  purpose,  and  wrongfully  appro- 
priated to  his  own  use.  Judgment  for  plain- 
tiff, and  defendant  appeals.    No  error. 

The  allegations  of  the  complaint  state  the 
following  case:  The  defendant  represented 
to  the  plaintiff  that  the  defendant  was  the 
owner  of  a  piece  of  land  on  wlilch  one  Ste- 
vens held  a  mortgage  amounting  with  Interest 
to  $1,850.  The  defendant  desired  the  plain- 
tiff to  take  over  said  mortgage  by  paying  the 
amount  due  thereon  to  said  Stevens.  The 
plaintiff  undertook  to  take  up  said  mortgage, 
and  agreed  that,  npoD  paying  the  same  he 
would  accept  a  note  of  the  defendant  for  the 
amount  so  paid  secured  by  a  mortgage  upon 
aald  land.  In  pursuance  of  said  agreement 
the  plaintiff  delivered  to  the  defendant  11360 
In  cash  for  the  purpose  of  conveying  and  pay- 
ing the  same  to  said  Stevens  aa  a  considera- 
tion for  the  discharge  of  said  mortgage,  and 
for  no  other  purpose.  The  defendant  then 
nndertook  to  convey  and  pay  the  money  to 
said  Stevens  for  the  plaintiff  and  for  no  other 
purpose,  and,  aa  a  receipt  for  the  money,  then 
placed  in  the  plaintiff's  hands  the  note  which 
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was  thereafter  to  be  secured  by  mortgage  on 
said  premises.  The  note  was  not  accepted  by 
the  plaintiff  for  any  other  purpose.  The  de- 
fendant received  the  money  for  the  purpose 
stated,  but  thereafter  refused  to  pay  the  same 
to  said  Stevens  In  satisfaction  of  the  mort- 
gage, and  thereafter  fraudulently  appropriat- 
ed the  same  to  bis  own  use,  and  refused  to 
return  the  same  to  the  plaintiff  when  demand- 
ed. Upon  the  trial  it  was  not  disputed  that 
$1,850  In  cash  was  delivered  by  the  plaintiff 
to  the  defendant  for  the  purpose  of  paying 
Ithe  same  to  Stevens;  but  the  defendant  claim- 
ed that  the  money  was  loaned  to  him  for  that 
purpose,  and  that,  Stevens  having  refused  to 
receive  It  and  release  the  mortgage,  defendant 
thereupon  repaid  the  money  to  the  plaintiff. 
The  defendant  appeals,  alleging  as  errors  the 
overruling  of  the  demurrer  and  the  court's  ex- 
clusion of  evidence  and  refusal  to  charge  as 
requested. 

Leslie  W.  Newberry  and  Richard  J.  Good- 
man, for  appellant  Albert  C.  Bill  and  Jo- 
seph P.  Tuttle,  for  appellee. 

THAYER,  J.  (after  stating  the  facts  as 
above).  The  demurrer  was  properly  over- 
ruled. The  claims  are  that  cash  or  money  In 
general  without  a  particular  description  or 
means  of  ideutifloation  is  not  such  a  specific 
article  of  property  as  will  sustain  an  action 
for  the  conversion  thereof,  and  that  it  ap- 
pears from  the  complaint  that  all  title  to  or 
property  in  the  cash  delivered  to  the  defend- 
ant passed  from  tlie  plaintiff  at  the  time  of 
delivery,  so  that  there  could  have  been  no 
wrongful  conversion  thereof.  If  It  were  to  be 
conceded  that  the  first  claim  Is  correct,  it 
would  not  be  essential  to  a  good  complaint 
for  conversion  of  the  money  that  the  specific 
bills  or  coin  constituting  the  sum  claimed  to 
be  converted  should  be  specifically  described 
in  the  complaint.  Under  the  complaint  the 
plaintiff  might  prove  the  specific  items  of 
cash  delivered  to  and  claimed  to  have  been 
converted  by  the  defendant.  Ordinarily  in 
actions  for  conversion  only  a  very  general  de- 
scription of  the  property — as  a  certain  bay 
horse — Is  given.  Practice  Book,  p.  328.  The 
Identification  la  matter  of  proof.  It  is  the 
fair  purport  of  the  language  of  the  complaint 
that  the  identical  items  of  cash  delivered  to 
the  defendant  were  to  be  paid  by  him  to 
Stevens  under  the  agreement  with  the  plain- 
tiff, and  that  no  title  to  the  money  passed  to 
the  defendant.  It  was  delivered  to  him  and 
received  by  Mm,  as  alleged,  to  be  conveyed 
and  paid  by  him  to  Stevens  for  the  plaintiff, 
and  for  no  other  purpose.  And  the  note  was 
given  and  received  as  a  receipt  for  the  money 
and  for  no  other  purpose.  Upon  these  alle- 
gations it  cannot  be  said  that,  as  claimed  by 
the  defendant,  the  transaction  was  a  loan, 
and  that  the  title  to  the  money  passed  to  him. 
The  complaint  therefore  states  a  good  cause 
of  action. 

In  the  defendant's  brief  upon  which  the 
case  has  been  submitted,  It  Is  said  that:   "Up- 


on the  trial  the  defendant  claimed  that  he  had 
repaid  to  the  plaintiff  the  money  advanced  to 
him.  Testimony  was  offered  on  behalf  of 
both  plaintiff  and  defendant  that  the  defend- 
ant deposited  for  safe-keeping  in  a  safe  of  a 
brother  of  the  plaintiff's  son-in-law  a  package 
of  money,  and  that  it  was  withdrawn  on  July 
22,  1907,  and  that  at  the  time  of  its  with- 
drawal the  defendant  stated  he  wanted  it  in 
order  to  return  it  back  where  he  got  It  from. 
The  defendant  testified,  in  substance,  that  im- 
mediately after  taking  said  money  from  the 
safe,  and  while  going  from  the  rear  of  "Wil- 
liam H.  Carrier's  house,  where  said  money 
was  taken  from  the  safe,  to  the  rear  of  the 
plaintifTs  residence,  where  it  was  paid  to 
the  plaintiff,  he  met  one  Horace  T.  HoUister 
and  one  Lewis  Taylor  in  a  hay  wagon  at  the 
rear  of  said  William  H.  Carrier's  house,  and 
had  certain  conversation  with  them.  The  de- 
fendant claimed  this  conversation  (1)  to  es- 
tablish the  particular  day  and  time  when 
Mr.  Holllster  and  Mr.  Tayior  saw  the  defend- 
ant on  his  way  to  the  plaintifTs  residence; 
(2)  as  res  gestae,  and  as  relevant  evidence 
showing  the  defendant's  plan  to  then  pay 
back  the  amount  In  question,  and  illustrative 
of  the  defendant's  conduct  in  going  to  plahi- 
tiff's  residence  immediately  after  taking  this 
money  from  its  place  of  deposit"  The  rec- 
ord shows  that  tlie  defendant  was  asked 
whether  at  this  meeting  he  had  a  conversatiou 
with  Holllster,  and  that  Holllster,  having  tes- 
tified that  there  was  a  conversation,  was 
asked  whether  It  related  to  the  defendant's 
business,  and  that  upon  objection  this  evi- 
dence was  excluded.  These  are  the  rulings 
which  are  excepted  to  and  are  referred  to  In 
the  defendant's  brief.  The  defendant  treats 
the  questions  as  if  they  called  for  declarations 
made  by  him  indicating  at  the  time  a  plan 
or  intention  to  go  to  the  plaintiff  and  repay 
the  money.  Such  declarations,  if  made  under 
circumstances  warranting  no  inference  that 
they  were  made  for  self-serving  purposes, 
would  be  admissible  as  bearing  upon  the 
probability  of  the  disputed  fact  that  he  short- 
ly after  returned  the  money  to  the  plaintiff. 
If  be  then  had  a  genuine  intention  to  proceed 
to  the  plaintifTs  house  and  pay  him,  there 
would  be  a  presumption  that  the  intent  con- 
tinued. The  fact  that  he  then  entertained 
such  plan  or  intention  was  a  fact  relevant  to 
the  disputed  fact  that  the  payment  was 
made.  It  would  be  admissible,  'not  as  a  part 
of  the  res  gestae,  but  as  a  fact  relevant  to  a 
fact  in  issue.  The  fact  th^t  he  bad  such  an 
intention  'could  be  proved  by  bis  acts  and 
conduct  His  declarations  at  the  time,  if  gen- 
uine, would  t>e  verbal  acts  admissible  upon 
that  question.  Spencer's  Appeal,  77  Conn. 
638,  641,  60  Atl.  289;  Vivian's  Appeal,  74 
Conn.  257,  261,  50  Atl.  797;  MUls  v.  Swords 
Lumber  Co.,  63  Conn.  103,  108,  26  Atl.  689. 
But  the  question  asked  the  defendant  was 
merely  a  preliminary  question — ^whether  there 
was  a  conversation — and  that  asked  Holllster 
called,  not  for  any  declaration  made  by  the 
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defendant,  but  for  the  witness's  conclusion  as 
to  whether  the  conversation  related  to  the 
defendant's  business.  The  record  shows  that 
there  was  no  claim  that  It  was  proposed  to 
supplement  them  by 'questions  calling  for  dec- 
larations showing  a  plan  or  Intention  on  the 
part  of  the  defendant  to  repay  the  plaintiff. 
>yhen  asked  by  plaintiff's  counsel,  "Do  you 
claim  there  was  any  conversation  relating  to 
this  money,  that  he  was  going  to  Mr.  Dun- 
ham's with  this  money?"  the  defendant's 
counsel  made  no  such  dalm.  The  defendant, 
as  shown  In  bis  brief,  was  allowed  to  testify 
that,  when  a  few  moments  before  he  had 
taken  the  money  from  the  safe,  he  stated  his 
intention  to  be  to  return  it  where  he  got  It 
It  Is  plain  from  the  record  that  the  court  did 
not  understand  that  the  evidence  was  pre- 
liminary to  proving  a  declaration  of  an  intent 
to  repay  the  plaintiff.  Had  It  been  claimed 
for  that  purpose,  It  would  doubtless  have 
been  admitted  as  the  earlier  one  was.  It  was 
claimed  only  as  res  gestae  and  as  fixing  the 
time.  So  far  as  appears,  there  was  no  Issne 
between  the  parties  as  to  the  day  on  which 
the  money  was  taken  from  the  safe,  and  the 
answers  called  for  by  the  questions  could  In 
no  way  throw  light  upon  any  fact  In  issue  be- 
tween the  parties.  The  evidence  was  not  ad- 
missible for  either  of  the  purposes  for  which 
It  was  offered. 

The  fourth  and  fifth  assignments  of  error 
relate  to  the  court's  refusal  to  charge  as  re- 
quested by  the  defendant.  The  fifth  assign- 
ment is  not  mentioned  in  the  brief,  and  we 
consider  It  waived.  The  request  referred  to 
In  the  fourth  assignment  related  to  the  bur- 
den of  proof.  The  court  did  not  charge  In 
the  language  of  the  request,  and  yf&a  not 
bound  to  do  so.  But,  In  substance.  It  charged 
clearly  and  fully  as  requested  by  the  defend- 
ant that  the  burden  was  upon  the  plaintiff  to 
prove,  not  only  that  the  title  to  the  money 
remained  in  the  plaintiff  while  It  was  in 
Cox's  possession,  but  that  it  had  not  been  re- 
paid, and  that  Cox  had  wrongfully  appropriat- 
ed it  to  his  own  use. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(n  Conn.  293) 

BARRY  V.  McCOIiLOM. 

(Supreme  Court  of  Errors  of  Connecticat    Oct 
29,  190a) 

1.    TvIBIX  AND   SlANDEB  (|  124*)— PRIVmSOB— 

Instructions. 

Where  the  inevitable  effect  of  an  alleged  11- 
Jbel  was  to  injure  plaintiff,  and  the  court  cor- 
rectly charged  that  defendant  was  protected  by 
his  privilege  if  he  honestly  believed  his  state- 
ment to  be  true,  and  made  them  in  good  faith 
as  part  of  an  official  report,  it  was  error  to  also 
charge  that  defendant  must  have  had  "good 
reason"  or  "reasonable  grounds"  for  believing 
such  charjfes  to  be  true,  and  was  bound  to 
prove  that  he  published  them  with  no  intention 
of  injuring  plamtiff. 

(Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  S  124*] 


2.   WOBDS   AND   PhBABES— "iNJUBT." 

"The  word  "injury,"  as  generally  ttsed^  In- 
cludes  any   act   or   omission   which   harms   or 
damages  another,  whether  it  is  justified  or  not 
[EH.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3615-3617.] 

S.  Libel  and  Slander  (S  50*)— Pbivbusok— 

Truth— Justification. 

Where  defendant,  as  superintendent  of 
schools,  made  certain  libelous  statements  in  an 
official  report  concerning  plaintiff,  a  school 
teacher,  it  was  not  necessary  to  defendant's  jus- 
tification that  he  should  have  had  good  reason 
or  reasonable  sround  for  the  statements  made: 
it  being  sufficient  if  he  honestly  and  in  good 
faith  believed  the  statements  to  be  true  when 
be  made  them. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  149;  Dec  Dig.  f  50.*] 

4.  Libel  and  Slandbb  (t  101*)— MALiofe— 
BuBDEN  OF  Proof. 

Where  plaintiff's  averments  that  defendant's 
libelous  statements  were  false  and  malicious 
were  traversed,  and  at  the  trial  it  was  ad- 
mitted that  defendant  published  the  libel  in 
an  official  report,  plaintiff  could  not  then  rely 
on  presumptions  of  falsity  or  malice,  but  wa» 
bound  to  prove  both  facts,  though  the  truth  of 
the  libel  had  been  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  278;   Dec  Dig.  S  101.*] 

5.  Libel  and  Slander  (S  124*)— Privileged 
Communication— Instructions. 

An  instruction  that  if  defendant  believed 
"and  had  good  reason  to  believe"  that  plaintiff 
was  guilty  of  the  matters  of  which  be  accused 
her  in  an  official  report,  and  he  was  actuated 
by  no  improper  or  unjustifiable  motive,  etc.,  the 
statements  were  conditionally  privileged  until 
plaintiff  removed  the  privilege  by  proof  of  mal- 
ice, was  erroneous. 

[Ed.  Note.— For  other  cases,  see  IJbel  and 
Slander,  Dec  Dig.  I  124.*] 

6.  LiKEL  AND  Slander  (g  104*)— Privileob— 
Evidence— Absence  of  Malice. 

Where,  in  an  action  for  Iil>el,  consisting  of 
statements  made  in  defendant's  report  as  super- 
intendent of  schools  concerning  plaintiff's  ef- 
ficiency as  a  teacher,  be  claimed  that  the  state- 
ments were  privileged,  evidence  that  some  days 
before  the  report  was  made  the  wife  of  the 
chairman  of  the  board  of  school  visitors  called 
defendant's  attention  to  the  filthy  condition  of 
plaintiff's  schoolbouse,  and  he  replied  that  it 
was  in  a  deplorable  condition,  and  that  he  had 
a  report  to  make  which  he  was  sorry  to  send 
in,  .was  admissible  to  show  absence  of  malice. 
[Ed.  Note— For  other  cases,  see  Libel  and 
Slander,  Dec  Dig.  ^  104.*] 

7.  Appeal  and  Ebbob  (J  970*)— Review— 
Discretion  or  Trial  Court— Recephon  or 
Evidencb. 

Whether  a  declaration  made  by  defendant 
as  school  superintendent  was  too  remote  to  bt 
admitted  to  show  his  Intent  in  doing  a  subse- 

aaent  official  act  being  within  the  discretion  of 
le    trial   court,   the   exclusion   thereof   is   not 
well  assigned  as  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3849,  3850;  Dec  Dig.  i 
970.*] 

8.  Trial  (S  235*)— iNffrBuonoNa— Weioht  or 
Evidence. 

Where  plaintiff,  in  an  action  for  libel,  was 
a  witness  in  her  own  behalf,  and  one  of  the 
alleged  libelous  statements  was  that  she  had 
not  "even  the  externals  of  refinement,"  an  in- 
struction that  the  possession  of  the  externals 
of  refinement  was  rather  a  subject  of  the  jui^'s 
own  observation  was  erroneous,  as  misleading 
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the  jury  to  believe  that  each  observation  was 
the  ^Bt  evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Dec. 
W«.  S  235.*) 

Appeal  from  Superior  Court,  Hartford 
County;    Milton  A.  Shumway,  Judge. 

Action  for  libel  by  Helen  Barry  against 
Edward  D.  McCollom.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Error,  and  new 
trial  ordered. 

Charles  B.  Perkins  and  Herbert  O.  Bow- 
era^  for  appellant.  Benedict  M.  Holden  and 
Hugh  M.  Alcorn,  for  appellee. 

BALDWIN,  C.  J.  In  May,  1907,  the  plain- 
tiff was  the  teacher  of  a  public  district  school 
In  the  town  of  South  Windsor,  and  the  de- 
fendant was  the  superintendent  of  all  the 
public  schools  In  that  and  another  town.  One 
of  his  duties  was  to  report  to  the  board  of 
school  visitors  in  each  town  in  regard  to  the 
efficiency  and  qualification  of  the  teachers 
employed  in  the  different  schools.  He  made 
a  written  report  to  the  secretary  of  the 
South  Windsor  board,  in  which  ere  state- 
ments concerning  the  plaintiff  which  were  li- 
belous, unless  protected  as  a  privileged  com- 
mnnlcation.  She  brought  this  action,  alleg- 
ing a  publication  of  these  statements,  and 
that  thuy  were  false  and  malicious.  His 
answer  denied  that  they  were  false  and  ma- 
licious, set  up  the  official  relations  of  the 
parties  and  .his  consequent  privilege,  and  also 
averred  the  truth  of  everything  contained 
In  the  report  In  the  charge  to  the  jury,  the 
trial  court,  after  stating  that  the  defendant 
could  claim  the  benefit  of  protection  for 
whatever  was  contained  in  the  report  by  a 
conditional  or  qualified  privilege,  and  tttat 
the  controlling  question  for  them  to  decide 
was  whether  he  published  It  in  good  faltb, 
without  any  improper  or  unjustifiable  motive, 
proceeded  thus:  "The  defendant  is  not  «blig- 
ed  to  prove  the  words  were  in  fact  true,  but 
he  must  prove  that  be  believed  them  to  be 
true,  and  had  reason  to  believe  them  to  be 
true,  and  that  they  were  published  In  good 
faith,  and  with  no  Intention  and  purpose  on 
his  part  of  injuring  the  plaintiff,  but  with 
an  Intention  of  performing  his  duty  in  re- 
porting to  the  school  board  ot  South  Windsor 
what  he  believed  to  be  true,  and  had  good 
reason  for  believing  to  be  true.  *  *  •  In 
order  to  find  in  favor  of  the  plaintiff  in  this 
case,  you  must  find  from  the  evidence  the  ex- 
istence of  some  improper  and  unjustifiable 
motive  on  the  part  of  the  defendant  when  he 
made  the  report  in  question.  The  defendant 
may  have  arrived  at  conclusions  without  suf- 
ficient evidence,  but  the  privilege  protects 
him  from  liability  in  this  suit  on  that  ground 
until  the  plaintiff  has  overcome  the  presump- 
tion of  good  faith  by  proof  of  malice  in  fact, 
as  she  assumes  the  burden  of  proof  of  the 
existence  of  malice  by  other  proof  that  the 
presumption  which  arises  from  the  mere  pub- 


lication of  the  defamatory  matter.  •  •  • 
Now,  in  determining  his  good  faith,  you 
must  ask  yourselves  upon  what  evidence  did 
he  make  these  statements.  He  is  relieved 
by  reason  of  the  position  which  he  occupied 
from  the  ordina'ry  duty  of  a  person  who 
makes  slanderous  or  libelous  statements  to 
prove  their  exact  trutiL  He  is  entitled  to  be 
relieved  from  liability  if  he  honestly  be- 
lieved them  to  be  true,  and  made  them  in 
good  faith.  *  •  *  If  the  facts  stated  in 
the  report  or  any  of  theni  imputing  unfitness 
to  teach  on  the  part  of  the  plaintiff,  Miss 
Helen  Barry,  are  not  true,  and  the  defendant 
knew  they  were  not  true,  then  the  conclnsion 
that  be  acted  In  bad  faith  is  almost  irresist- 
ible. But,  if  the  defendant  did  not  know 
the  statements  in  the  report  were  untrue, 
then  you  should  ask  yourself  the  question 
whether  he  had  reasonable  grounds  for  be- 
lieving them  to  be  true,  and,  if  you  find  that 
he  did,  yon  would  be  justified  In  finding  a 
verdict  in  his  favor.  But,  if  you  find  that 
he  had  not  reasonable  grounds  for  believing 
his  statements  to  be  true,  you  would  be  Jus- 
tified in  finding  a  verdict  in  favor  of  the 
plaintiff."  The  Jury  were  thus  correctly  in- 
structed at  one  point  in  the  charge  that  the 
defendant  was  protected  by  his  privilege  if 
be  honestly  believed  bis  statements  to  be 
true  and  made  them  in  good  faith,  and  in- 
correctly instructed  at  other  points  that  he 
must  have  had  "good  reason"  or  "reasonable 
grounds"  for  believing  them  to  be  true,  and 
also  was  bound  to  prove  that  be  published 
them  with  no  intention  and  purpose  of  in- 
juring the  plaintiff.  The  necessary  and  in- 
evitable effect  of  such  a  report  was  to  ix> 
Jure  the  plaintiff.  It  charged  her  with  faults 
so  serious  that  those  charged  with  the  duty 
of  employing  her  or  re-employing  her  as  a 
teacher,  if  they  gave  credit  to  them,  would 
naturally  discharge  or  decline  to  re-engaga 
her.  'nie  jury  could  not  foil  to  find  that  the 
defendant  must  have  known  this,  and  there- 
fore that  he  intended  to  injure  her,  for  the 
word  "injury,"  as  generally  used,  includes 
any  act  or  omission  which  harms  or  dam- 
ages another,  whether  it  be  or  be  not  justi- 
fied by  law.  Nor  was  it  necessary  for  the  de- 
fendant's justification  that  he  should  have 
bad  what  might  seem  to  the  jury  good  rea- 
son or  reasonable  grounds  for  the  injurious 
statements  contained  in  his  report.  It  was 
enough  if  he  honestly  and  in  good  faith,  at 
the  time  when  he  made  them,  believed  them 
to  be  true.  This  required  nothing  more  than 
that  there  were  grounds  for  such  a  belief 
which  then  seemed  to  him  reasonable  and 
sufficient,  and  that  his  motive  in  making  the 
publication  was  an  honest  desire  to  discbarKe 
the  duties  of  his  office  with  fidelity.  Haight 
V.  Cornell,  15  Conn.  74,  82.  The  charge  was 
also  erroneons  in  Tespect  to  the  burden  of 
proof. 
The  foundation  of  the  plaintiff's  case  waf 


•For  other  oaaea  ■••  same  topio  and  aectlon  NUMBER  In  Deo.  *  Am.  Diss.  U07  to  data,  A  Reporter  Indexes 


Digitized  by 


Google 


Conn.) 


BARRY  V.  McCOLLOM. 


1037 


that  tho  Btatemoits  of  which  she  complain- 
ed were  false  and  malicious.  Her  averment 
that  theywere  such  having  been  traversed,  al- 
though their  truth  had  been  specially  pleaded, 
when  In  the  course  of  tbe  trial  It  became  an 
admitted  fact  that  the  defendant  made  them 
In  an  official  report,  which  in  its  nature  was 
a  privileged  commnnlcation,  she  could  rely 
on  no  presumption  either  of  falsity  or  malice. 
Atwater  v.  Morning  News  Ck>.,  67  Conn.  504, 
519,  34  Atl.  865.  With  respect  to  this  par^ 
tlcnlar  point  the  trial  court  charged  the 
Jury  that  "If  the  defendant  believed,  and 
hnrt  good  reason  to  believe,  that  the  plain- 
tiff  was  gnllty  of  tbe  matters  of  which  she 
Is  accused  in  the  report,  and  he  was  actuated 
by  no  improper  or  unjustifiable  motive  In 
publishing  them.  It  was  his  duty  to  com- 
mnnicate  the  fact  to  the  board  of  school 
visitors,  all  of  whom  had  a  corresponding 
duty  with  respect  to  everything  that  concern- 
ed the  welfare  of  the  South  Windsor  schools, 
and  his  statements,  under  such  circumstances, 
'were  conditionally  privileged  until  the  plain- 
tiff removes  the  privilege  by  proof  on  her 
part  of  actual,  or,  as  it  is  sometimes  called, 
express  malice  or  malice  In  fact"  This  was 
erroneous,  for  the  reasons  already  stated, 
in  assuming  that  the  privilege  relied  on 
might  depend  on  the  defendant's  having  good 
reason  to  believe  his  charges  against  tbe 
plalntifF  to  be  true.  One  of  these  was  that 
she  was  "at  fault  In  her  management  of  tbe 
sanitary  conditions  of  the  school — conditions 
which  she  could  adequately  deal  with,  if 
she  wished."  A  witness  offered  In  defense 
testified  that  a  week  or  two  before  the  re- 
ix>rt  was  sent  In  she  met  the  defendant  at  the 
schoolhonse,  and  remarked  to  bim  that  It 
.  appeared  to  have  been  unswept  for  a  month, 
and  was  in  a  filthy  condition,  to  which  he 
replied  that  It  was  In  a  deplorable  condition, 
and  he  had  a  report  to  make  which  he  should 
be  sorry  to  send  In.  It  appears  by  tbe  evi- 
dence In  the  cause  which  has  been  certified 
up  at  length  that  the  witness  resided  In 
South  Windsor,  and  was  the  wife  of  one  who 
filled  tbe  office  of  chairman  of  the  board  of 
school  visitors  of  that  town  at  the  time  of 
the  conversation  In  question.  It  was  in 
answer  to  her  complaint  of  the  unsanitary 
condition  of  the  school  that  the  defendant 
admitted  the  fact,  and  said  substantially  that 
he  was  sorry  to  have  to  report  It  This  ex- 
pression of  his  feeling  with  reference  to  the 
paper  which  it  was  his  duty  to  prepare  was 
In  reply  to  a  criticism  of  the  administration 
of  school  affairs,  made  by  one  who  had  a 
right  to  complain  and  to  ask  him  for  an  ex- 
planation. Proof  that  he  had  this  feeling 
when  he  afterwards  sent  the  paper  in  would 
have  gone  directly  to  defeat  the  plaintiff's 
case.  To  show  that  he  then  had  It,  proof 
that  he  had  it  a  few  days  previously,  at  the 
time  of  his  conversation  with  the  witness, 
was  certainly  not  irrelevant  For  such  proof 
report  could  properly  be  had  to  his  declara- 
tions as  to  his  then  existing  feelings  In  re- 


lation to  the  subject  of  inqnlij,  provided  such 
declarations  were  made  in  a  natural  manner, 
and  not  under  circumstances  leading  to  a 
suspicion  that  he  was  thus  seeking  to  manu- 
facture evidence  In  his  own  favor,  for  use,  if 
needed.  In  some  anticipated  controversy.  3 
WIgmore  on  Evidence,  S§  1714,  17K.  They 
would  be  admissible,  not  as  part  of  tbe  res 
gestae,  for  they  were  not  explanatory  of  any 
accompanying  act,  but  because  in  their  na- 
ture, If  true,  they  were  the  best  evidence  of 
the  existence  of  the  fact  as  to  which  they 
speak.  Whether  declarations  of  this  Idnd, 
If  admitted,  are  In  tact  true,  la  a  proper 
question  for  tbe  jury,  and  the  danger  to 
be  anticipated  from  letting  them  be  proved 
Is  far  less  than  that  from  admitting  tbe 
testimony  of  him  who  made  them,  given 
long  aftierwards,  under  the  pressure  of  a 
strong  interest  The  evidence  now  In  ques- 
tion was  of  a  declaration  of  a  public  officer, 
accompanying  an  announcement  to  one  en- 
titled to  Inquire  Into  bis  official  conduct,  of 
his  purpose  to  do  a  certain  official  act,  and 
characterizing  that  purpose.  As  such  It  had 
a  legitimate  tendency  to  explain  the  nature 
of  the  act,  soon  afterwards  done,  as  being 
one  prompted  by  duty,  and  not  by  malice. 
But  whether  this  tendency  was  of  sufficient 
moment  to  call  for  the  admission  of  the  tes- 
timony, or  whether  remoteness  in  point  ot 
time  so  weakened  its  force  as  to  make  It  not 
worth  while  to  permit  Its  Introduction,  was 
a  matter  addressing  itself  to  the  sound  dis- 
cretion of  the  trial  judge.  State  v.  Kelly,  77 
Conn.  266,  269,  58  Atl.  705.  It  was  within 
his  power  either  to  receive  or  exclude  it,  as 
he  might  think  would  best  promote  justice  in 
view  of  all  tbe  circumstances  attending  the 
trial.  Error  In  Its  exclusion,  therefore,  la 
not  well  assigned.  That  evidence  Is  legally 
admissible  does  not  In  all  cases  necessarily 
require  its  admission. 

One  of  the  statements  in  the  report  was 
that  the  plaintiff  had  not  "even  the  extern- 
als of  refinement"  The  court  after  Instruct- 
ing the  jury,  In  reference  to  another  of  its 
statements,  that  they  must  look  carefully  at 
the  character  and  Interest  of  the  witnesses 
who  had  testified  regarding  its  truth  or 
falsity,  proceeded  as  follows:  "The  posses- 
sion of  the  externals  of  refinement  Is  rather 
a  subject  of  your  own  observation,  because 
you  know,  by  seeing  a  person,  whether  they 
have  or  not  the  externals  of  refinement" 
The  plaintiff  had  taken  the  stand  In  her  own 
behalf.  Her  appearance  there  was,  of  course, 
to  be  taken  into  account  by  the  Jury  in  de- 
termining whether,  nine  months  before,  she 
had  possessed  "the  externals  of  refinement"; 
but  it  is  evident  that  It  might  not  la  all  re- 
spects be  the  best  evidence.  The  Jury  might 
well  have  understood  from  the  language  used 
and  Its  collocation  that  It  was  the  best  The 
exception  to  the  charge  upon  this  point  Is 
therefore  sustained. 

There  are  other  reasons  of  appeal,  but  they 
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relate  to  points  not  likely  to  recur  npon  a 
new  trial  and  require  no  discussion. 
There  Is  error,  and  a  new  trial  Is  ordered. 


(81  Oonn.  261} 

BANK  COM'RS  v.  WATERTOWN  SAV- 
INGS BANK. 
(Supreme  Court  of  Errors  of  Connecticut.    Oct 
27,  1908.) 

1.  Banks  and  Banking  (§  309*)— Savings 
Banks— InboCvencx—Claius  —  PsESENTi.- 
moN. 

Under  a  statute  requiring  creditors  of  insol- 
vents to  exhibit  their  claims,  the  filing  of  iusol- 
V'ept  savings  banic  pass  boolca  with  the  receiver, 
showing  nonpayment  of  accrued  interest,  consti- 
tuted a  sufficient  presentation  of  claim  for  such 
interest. 

[Ed.  Note. — For  other  cases,  see  Banics  and 
Banlcing,  Dec.  Dig.  I  309.*] 

2.  Banks  and  Banking  (§  309*)— Savings 
Bank — Insol  v  ency— A  ssets. 

Money  recovered  by  the  receiver  of  an  in- 
solvent savings  banlc  from  the  sureties  and  prop- 
erty of  a  defaulting  treaaurer  of  the  bank  par- 
talces  of  all  the  cuaracteristics  of  the  money 
which  it  replaced,  and  should  be  distributed  in 
accordance  with  the  banlc's  charter. 

[Ed.  Note. — For  other  cases,  see  Banlcs  and 
Banlilng,  Dec.  Dig.  i  309.*] 

3.  Banks  and  Banking  (S  303*)— Savings 
Banks  —  Profits  —  Distbibution  —  Stat- 
utes. 

Gen.  St.  1902,  i  3440,  declares  that  the  net 
income  of  any  savings  banlc  in  excess  of  one- 
eighth  of  1  per  cent,  of  its  deposits  actually 
earned  during  the  preceding  six  months  may  be 
divided  among  its  depositors,  but  that  no  divi- 
dend shall  exceed  4  per  cent,  per  annum,  except 
as  provided  in  section  3441,  which  declares  that 
no  dividend  shall  be  made,  except  as  provided  in 
section  3440,  until  the  bank's  surplus  equals  3 
per  cent,  of  its  deposits,  that  such  I>ank8  shall 
not  carry  a  contingent  fund  of  more  than  10 
per  cent.,  and  that  any  surplus  beyond  that 
amount  shall  be  divided  among  depositors.  Held, 
that  such  sections  did  not  militate  against  the 
right  of  depositors  of  a  non-stock  savings  l>ank 
to  its  income  or  profits,  which  are  to  l>e  regard- 
ed as  a  part  of  the  deposits. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  &  1192 ;   Dec.  Dig.  $  303.*] 

4.  SuBBOGATioN  (I  33*)- Rights  of  Cbeditob. 

The  right  of  subrogation  is  one  which  a 
surety  is  entitled  to  exercise  against  a  debtor, 
but  does  not  authorize  him  to  control  the  cred- 
itor's action. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  §  97;    Dec.  Dig.  $  33.*] 

5.  Banks  and  Banking  (J  309*)/—  Savings 
Banks— Insolvency  — Assets  —  Distbibu- 
tion. 

Where  the  receiver  of  a  non-stock  savings 
bank  received  money  from  the  sureties  and  prop- 
erty of  the  bank's  defaulting  treasurer,  such  as- 
sets were  applicable  to  the  payment  of  unpaid 
interest  on  deposits,  the  principal  of  which  bad 
been  paid  in  full  and  was  not  returnable  to  the 
treasurer's  sureties. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  §  309.*J 

Case'Reserved  from  Superior  Court,  Litch- 
field County;  Edwin  B.  Gagcr,  Judge. 

Action  by  .the  bank  commissiouers  against 
tbe  Watertown  Savings  Bank.  Application 
for  advice  as  to  payment  of  assets. 


Lucien  F.  Burpee,  for  Watertown  Savings 
Bank  and  Its  receiver.  Michael  J.  Byrne, 
for  Emma  J.  Mattoon,  executrix.  Francis  P. 
Guilfoile,  for  Emil  C.  Margraff. 

RORABACK,  J.  In  this  case  the  superior 
court  for  Litchfleld  county  has  reserved  for 
the  advice  of  this  court  tbe  questions  of 
law  arising  upon  an  agreed  statement  of 
facts.  The  receiver  of  the  defendant  bank, 
being  ready  to  close  his  receivership,  has 
on  hand  several  thousand  dollars  for  distribu- 
tion, which  certain  persons,  formerly  depos- 
itors of  the  savings  bank,  claim  should  be 
distributed  to  them.  Certain  other  personti, 
who  were  sureties  on  the  bond  of  a  default- 
ing treasurer  of  tbe  bank,  and  who  have 
been  compiled  to  pay  a  larger  sum  to  the 
receiver  than  remains  for  distribution,  also 
claim  that  tbe  money  should  be  paid  to 
them.  The  receiver,  therefore,  asks  In  what 
manner  and  to  whom  be  should  distribute  the 
money. 

Tbe  facts  agreed  upon  pertinent  to  this 
Inquiry  are  substantially  as  follows:  "On  or 
before  September  10,  1905,  and  before  the 
appointment  of  the  receiver,  the  savings  bank 
bad  suspended  business,  had  collected  Its 
assets,  had  called  upon  Its  depositors  to 
send  in  their  deposit  books,  and  had  paid  to 
them  the  balance  of  their  deposits,  but  with- 
out any  Interest  since  July  1,  1903.  These 
payments  were  entered  on  each  depositor's 
book,  and  the  book  returned  to  him;  but  no 
interest  was  paid,  computed,  or  entered  upon 
the  depositors'  books  after  July  1,  1903.  Aft- 
er the  appointment  of  the  receiver  on  Jan- 
uary 12,  1906,  the  superior  court  limited  the 
usual  time  for  exhibition  of  claims  against 
said  bank,  and  within  that  time  nearly  all 
of  the  depositors  presented  to  the  receiver 
their  deposit'  books  in  the  same  condition  as 
to  entries  hereinbefore  described;  that  Is. 
with  no  Interest  computed  or  entered  on  these 
books  after  July  1,  1003.  'No  claim  was 
presented  by  any  one  in  any  other  form,  and 
no  claim  for  any  interest  or  for  any  stated 
amount  was  expressly  made  by  any  one.' 
Meantime  an  action  was  begun  and  prose- 
cuted against  the  defaulting  treasurer  and 
his  bondsmen,  and  final  Judgment  secured 
against  the  treasurer  for  $13,011.37,  and 
against  the  bondsmen,  'jointly  and  severally, 
for  the  sum  of  $10,000,  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  any  deficiency 
unsatisfied  by  said  treasurer  upon  said  Judg- 
ment against  him,  with  costs.'  This  judg- 
ment was  rendered  in  the  superior  court  June 
15,  1905,  and  atlirmed  by  this  court  December 
13,  lOOo.  The  defaulting  treasurer's  property 
was  foreclosed  and  sold  by  the  receiver  in 
June,  VM~,  and  that  of  the  bondsmen  l>e- 
tween  September,  1907,  and  April  1,  190S. 
Property  worth  about  $8,500  was  taken  from 
tbe  l>ondsmcn,  but  the  judgment  still  remains 
unsatisfied  to   tbe   amount  of  $1,000.     Tbe 


*For  oUier  cues  see  lame  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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bond  furnished  by  the  defaulting  treasurer 
and  his  sureties,  as  required  by  statute,  was 
in  the  sum  of  $10,000,  and  conditioned  that 
the  treasurel:  should  well  and  faithfully  per- 
form all  the  duties  of  his  office,  and  should 
fully  account  for  the  funds  of  the  bank  plac- 
ed In  his  keeping." 

The  adA'ice  of  this  court  Is  sought  upon  the 
following  questions:  (1)  Whether  the  deposi- 
tors had  properly  presented  their  claims  upon 
their  deposits  since  July  1,  1903.  (2)  If  these 
claims  were  properly  presented,  how  should 
tho  receiver  distribute  the  balance  on. band? 
(3)  Are  the  sureties  on  the  bond  of  the  de- 
faulting treasurer  entitled  to  this  balance, 
or  any  portion  thereof? 

When  the  receiver  was  appointed  In  Jan- 
uary, 1906,  the  depositors'  books  showed  that 
they  had  been  paid  the  full  amount  of  their 
deposits,  with  Interest  thereon  up  to  July 
1,  1903,  and  that  no  Interest  or  dividends  had 
accrued  to  them  after  that  time.  In  Febru- 
ary, 1906,  the  superior  court  for  Litchfield 
county  limited  a  time  for  the  exhibition  of 
claims  against  said  bank,  of  which  the  re- 
ceiver gave  notice  to  all  of  Its  depositors. 
In  pursuance  of  said  notice  nearly  all  of 
the  depositors  delivered  to  the  receiver  their 
deposit  books,  showing  the  true  condition  of 
their  accounts  with  the  bank.  It  is  quite 
clear  that  the  depositors,  by  such  a  presenta- 
tion, were  not  claiming  the  principal  of  their 
deposits,  as  these  had  been  fully  paid.  Ac- 
tuated by  a  purpose  to  make  a  claim  for  this 
loss  of  Income  and  profits,  the  depositors 
presented  to  the  receiver  their  deposit  books 
as  a  claim  against  said  bank.  At  this  time 
It  needed  no  computation  or  investigation  for 
the  receiver  to  ascertain  that  the  depositors 
had  received  no  income  or  return  for  their 
money  for  almost  two  years.  Although  these 
claims  were  not  made  in  the  form  which 
would  have  been  used  by  an  experienced  at- 
torney, yet  we  think  they  embodied  a  claim 
made  by  the  depositors  for  a  just  proportion 
of  tlie  balance  of  the  income  and  profits,  if 
any,  derived  from  the  business  conducted  by 
the  bank.  If  the  claims  lacked  certainty  as 
to  amount,  the  presentations  in  question 
placed  in  the  hands  of  the  receiver  Informa- 
tion which  enabled  him  to  understand  the 
existence  and  character  of  the  demands  made 
by  the  depositors.  It  has  long  been  settled 
by  onr  decisions  and  practice  that  a  formal 
presentation  of  a  claim  to  an  executor  or 
administrator  Is  not  necessary.  The  lan- 
guage of  onr  statute  for  many  years  has 
been  that  the  creditor  shall  "exhibit  his 
claim."  It  is  not  enSugh  that  the  executor 
has  in  some  casual  way  learned  of  the  ex- 
istence of  the  debt  It  must  be  brought  to 
his  knowledge  by  some  action  of  the  claim- 
ant that  the  claim  is  held  against  the.  estate. 
Pratt  v.  Stoner,  78  Conn.  312,  313,  61  Atl. 
1009;  Cotbren's  Appeal,  69  Conn.  549,  22  Atl. 
297;  Brown  &  Bros.  v.  Brown,  66  Conn.  249- 
2.51,  14  Atl.  718,  7  Am.  St  Rep.  307.  From 
the  facts  disclc^ed  by  the  finding,  we  feel 


warranted  in  reaching  the  condusicm  that  a 
sufficient  presentation  of  these  claims  was 
made. 

The  Watertown  Savings  Bank  was  duly 
chartered  under  the  laws  of  this  state  in  1893. 
The  object  of  this  institution  Is  set  forth  in 
section  8  of  its  charter,  which  provides  that: 
"All  deposits  of  money  received  by  said  cor- 
poration shall  be  used  and  improved  to  the 
best  advantage,  by  loaning  and  investing  the 
same  in  a  manner  not  inconsistent  with  the 
laws  of  this  state,  and  said  corporation  may 
dispose  of  the  same  as  the  Interests  of  said 
corporation  may  require,  and  the  income  or 
profits  thereof  shall  be  applied  as  dividends 
among  the  persons  making  the  deposits,  their 
executors,  and  administrators,  In  just  propor- 
tion, with  such  reasonable  deduction  as  may 
be  chargeable  thereon."  These  are  all  the 
provisions  of  the  charter  which  relate  to  the 
question  now  under  consideration.  It  Is  to 
be  noticed  that  there  Is  no  capital  stock,  and 
there  are  no  stockholders  who  are  entitled  to 
receive  profits  from  the  business.  It  Is  clear 
that  all  these  belong  to  the  depositors,  and 
nothing  can  properly  be  deducted  therefrom 
except  the  reasonable  expenses  of  transact- 
ing the  business.  The  sums  of  money  which 
the  defaulting  treasurer  withdrew  were  taken 
out  of  the  dejposlts  received  by  the  bank,  and 
the  Income  and  profits  derived  therefrom  by 
loans  and  investments.  They  all  belonged  to 
the  depositors.  This  money,  which  the  re- 
ceiver now  has  for  distribution,  has  all  the 
characteristics  of  the  money  which  it  re- 
placed. Like  the  original  deposits  and  their 
Income  or  profits.  It  must  be  applied  under  the 
charter  of  the  bank  as  above  quoted.  Price  v. 
Society  for  Savings,  64  Conn.  362-366,  30  Atl. 
139,  42  Am.  St  Rep.  198;  BunneU  v.  Collins- 
ville  Savings  Society,  38  Conn.  203-206,  9 
Am.  Rep.  380;  Morrlstown  Institution  for 
Savings  V.  Roberts,  42  N.  J.  Eq.  496,  8  Atl. 
315:  Huntington  v.  Savings  Bank,  96  U.  S. 
388,  24  L.  Ed.  777. 

Counsel  for  the  bondsmen  point  to  sections 
3440  and  3441  of  the  General  Statutes  of  1902, 
which  provide: 

"The  net  income  of  any  savings  bank,  In 
excess  of  one-eighth  of  one  per  cent,  of  Its 
deposits,  actually  earned  during  the  six 
months  last  preceding,  and  no  more,  may  be 
semiannually  divided  among  Its  depositors. 
No  dividend  shall  exceed  a  rate  of  four  per 
cent  per  annum,  except  as  provided  in  section 
3441. 

"No  savings  bank  shall  make  any  dividend, 
except  as  provided  in  section  3440,  until  its 
surplus  shall  have  accumulated  to  an  amount 
equal  to  three  per  cent  of  its  deposits.  Such 
surplus  shall  be  kept  as  a  contingent  fund; 
but  no  savings  bank  shall  carry  to  Its  con- 
tlngmt  fund  more  than  ten  i>er  cent  of  its 
deposits;  and  any  surplus  beyond  that  amount 
shall  be  divided  among  the  depositors  entitled 
to  such  dividends,  in  sums  of  ugt  less  than  one 
per  cent  of  Its  de^wslts." 
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It  IB  claimed  that:  "Since  the  aaTinga  bank 
is  the  creature  of  statute,  there  is  no  other 
legal  means  or  method  of  making  disposition 
of  its  funds,  save  strictly  as  provided  by  stat- 
ute. The  liability,  legal  or  equitable,  of  the 
savings  bank  to  its  depositor,  is  a  fixed  and 
constant  relation,  that  does  not  vary,  whether 
the  bank  is  or  is  not  solvent"  It  is  also  said 
"that  the  purpose  of  the  surplus  Is  ta  protect 
the  depositor;  but  the  law  gives  to  the  deposi- 
tor no  way  of  reaching  the  surplus.  Indeed, 
our  courts  seem  to  sustain  the  view  that  the 
end  and  purpose  of  the  deposits  is  to  keep  up 
the  surplus."  It  is  true  that  the  profits  or 
Income  of  savings  banks  are  not  all  payable 
at  the  same  time  or  in  the  same  way,  and  that 
they  may  be  held  by  the  bank  as  a  fund 
until  they  have  reached  a  specified  amount 
This  Is  for  the  sole  purpose  of  protecting  de- 
positors against  unforeseen  contingencies. 
There  is  nothing  In  these  statutes  which  mili- 
tates against  the  general  proposition  that  the. 
Income  or  profits  of  savings  banks  belong  to 
the  depositors  and  are  a  part  of  the  deposits. 
In  the  end  it  is  the  general  spirit  and  purpose 
of  the  charters  of  savings  banks  and  the  laws 
of  this  state  that  depositors,  or  their  represen- 
tatives, are  entitled  to  all  the  i>ecunlary  bene- 
fits arising  from  the  deposits,  less  the  rea- 
sonable expenses  that  may  be  chargeable 
thereon. 

It  Is  a  little  difficult  to  understand  upon 
what  theory  these  bondsmen  rely  to  sustain 
their  claim  for  this  money  now  In  the  hands 
of  the  receiver.  No  principle  was  suggested 
upon  which  such  a  clnlm  can  be  supported. 
The  treasurer  had  taken  from  the  bank  money 
belonging  to  Its  depositors.  These  claimants 
were  sureties  upon  his  bond.  In  an  action 
against  the  defaulting  treasurer  and  his 
bondsmen.  Judgment  was  rendered  against 
these  claimants  for  any  deficiency  which  the 
principal  failed  to  satisfy,  act  exceeding  $10,< 


000.  This  Judgment,  when  recovered,  was  an 
asset  of  the  bank  as  much  as  any  loan  or 
other  Investment  There  was  no  person  who 
had  any  right  to  this  fond  to  which  these 
claimants  have  In  any  way  been  subrogated. 
It  is  a  familiar  principle  that  "the  equity  of 
subrogation  is  one  which  the  surety  la  en- 
titled to  exercise  against  the  debtor,  but  It 
does  not  give  him  the  right  to  control  the  ac- 
tion of  the  creditor."  Bispham'k  Principles  of 
Equity,  f  338.  Special  circumstances  may 
take  the  case  out  of  this  general  rule,  and  give 
the  surety  a  right  to  require  the  creditor  to 
look  to  certain  liens  before  calling  upon  the 
surety.  No  such  conditions  exist  In  the  pres- 
ent case.  It  is  manifest  that  the  depositors  tn 
this  bank  have  not  received  that  part  of  the 
Income  which  was  appropriated  by  the  treas- 
urer and  which  was  theirs  according  to  law. 
When  the  receiver  was  appointed  they  bad  the 
right  to  claim  It  and  demand  that  this  income 
be  paid  out  of  the  assets  of  the  bank  which 
be  collected.  By  sustaining  the  claim  of  the 
sureties  upon  the  bond,  the  depositors  would 
be  de;prived  of  their  Just  proportion  of  the 
dividends  from  the  income  or  profits  arising 
from  the  business  conducted  by  the  bank  un- 
der Its  charter.  The  sureties  upon  the  bond 
have,  therefore,  no  pecuniary  interest  In  the 
money  now  held  by  the  receiver  and  no  right 
to  the  relief  they  ask. 

The  superior  court  is  advised  that  all  such 
depositors,  who  made  presentation  of  their 
claims  as  set  forth  in  the  findiiig,  made  a  law- 
ful exhibition  of  such  claims;  that  the  re- 
ceiver should  distribute  the  balance  of  money 
(after  paying  Just  charges)  now  In  his  han^ 
to  such  depositors  as  have  presented  their 
claims  In  the  manner  above  Indicated;  and 
that  the  sureties  on  the  bond  are  not  entitled 
to  any  portion  of  the  balance  of  the  money 
now  In  the  hands  of  the  receiver.  The  other 
Judges  concurred. 
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COOK  V.   LEWIS,   Justice,  et  al. 


(Snpreme  Court  of  Rbode  Island. 
1908.) 


Nov.  6, 


Cbiminai.  Law  (|  207*)— JtJBisDicnoN— Jds- 

TICEB  OF  THE  PEA.CE— APPOINTMENTS. 

The  appointmeat  by  a  justice  of  the  dis- 
trict conrt  ot  a  justice  of  the  peace  of  a  town  to 
take  bail  and  issue  warrants  returnable  to  the 
district  court  is  a  continuous  appointment,  and 
a  new  appointment  is  not  necessary  at  the  ter- 
minatiou  of  the  term  of  the  justice  of  the  peace, 
when  the  same  is  renewed,  or  at  the  expiration 
of  the  term  of  the  justice  of  the  district  court, 
when  the  same  is  renewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  207.*] 

Petition  for  writ  of  prohibition  by  George 
H.  Cook  against  Nathan  B.  Lewis,  Justice  of 
the  district  court  of  the  Second  judicial  dis- 
trict, and  another.  Heard  on  petition  and 
answer.    Petition  denied  and  dismissed. 

Argued  before  DUBOIS,  BLODOBTT, 
JOHNSON,  and  PARKHURST,  JJ. 

Harry  C.  Curtis  and  Frederick  C.  Olney, 
for  petitioner.  Clarence  A.  Aldrlch,  for  re- 
spondent George  H.  Huddy,  Jr.,  for  com- 
plainant In  district  court. 

DUBOIS,  J.  This  Is  a  petition  for  a  writ 
of  prohibition,  and  was  heard  upon  petition 
and  answer. 

The  petition  reads  as  follows: 

"Your  petitioner  respectfully  represents 
that  on  the  19th  day  of  August,  A.  D.  1908, 
John  O.  Cross,  of  the  town  of  Narragansett, 
In  the  county  of  Washington,  In  the  state  of 
Rhode  Island,  complained  to  William  Slee- 
man,  Esq.,  Justice  of  the  peace,  erroneously 
alleged  to  be  authorized  to  Issue  warrants  re- 
turnable to  the  district  court  of  the  Second 
Judicial  district.  In  the  county  of  Washington 
and  state  of  Rbode  Island.  That  your  peti- 
tioner, at  said  town.  In  said  county,  on  the 
17th  day  of  August,  A.  D.  1908,  and  on  divers 
days  and  times  between  July  1,  A.  D.  1908, 
and  the  date  of  said  complaint,  with  force 
and  arms  did  keep  and  suffer  to  be  kept  a 
building,  place,  and  tenement  used  and  occu- 
pied for  the  purpose  of  gambling  and  playing 
at  games  of  chance  for  money  and  other  val- 
uable considerations,  and  did  then  and  there 
keep,  exhibit,  and  suffer  to  be  kept  and  ex- 
hibited upon  his  premises  and  under  his  con- 
trol certain  gambling  Implements  and  ap- 
paratus, to  wit,  a  certain  roulette  wheel  and 
three  slot  machines,  to  be  used  In  gambling 
and  playing  at  games  of  chance  for  money 
and  other  valuable  considerations,  against 
the  statute  and  the  peace  and  dignity  of  the 
state.  That  thereupon  said  William  Sleeman, 
Justice  of  the  peace,  Issned  his  warrant  di- 
rected to  the  sheriff,  bis  deputy,  or  either  of 
the  town  sergeants  or  constables  in  the  coun- 
ty ot  Washington,  commanding  them  in  the 
name  of  the  state  forthwith  to  apprehend  the 
body  of  your  petitioner,  and  have  before  the 


district  court  of  the  Second  Judicial  district, 
or  some  other  lawful  authority,  to  be  dealt 
with  relating  to  the  premises  as  the  law  and 
Justice  should  appertain.  That  your  peti- 
tioner was  thereupon  placed  under  arrest, 
and  was  compelled  by  said  WUllam  Sleeman, 
Justice  of  the  peace,  to  recognize  to  appear 
before  the  district  court  of  the  Second  Judi- 
cial district  on  the  24th  day  of  August,  A.  D. 
1908.  That  on  said  24th  day  of  August,  A. 
D.  1908,  your  petitioner  appeared  before  Na- 
than B.  Lewis,  justice  of  the  district  court  of 
the  Second  Judicial  district,  refused  to  plead 
to  said  complaint,  anU  said  cause  was  contin- 
ued until  September  7,  A.  D.  1908.  That  on 
the  29th  day  of  August,  A.  D.  1908,  your  pe- 
titioner filed  in  the  district  court  of  the  Sec- 
ond judicial  district  a  plea  to  the  Jurisdiction 
of  the  court,  averring  that  William  Sleeman, 
Justice  of  the  peace,  was  not  authorized  to 
issue  warrants  returnable  to  said  district 
court.  That,  to  wit,  on  the  2l8t  day  of  Sep- 
tember, A.  D.  1908,  complainant  demurred 
to  said  plea  to  the  Jurisdiction  and  said 
demurrer  was  sustained.  That  said  Nathan 
B.  Lewis,  Justice  of  said  court,  ruled  that  be 
bad  jurisdiction  under  and  by  virtue  of  said 
complaint  and  warrant,  and  your  petitioner, 
protesting,  was  ordered  to  appear,  plead, 
recognize,  and  make  defense.  That  William 
Sleeman,  Justice  of  the  peace,  was  not  on 
the  19th  day  of  August,  A.  D.  1908,  authoriz- 
ed to  Issue  warrants  returnable  to  the  dis- 
trict court  of  the  Second  judicial  district. 
That  no  record  of  the  appointment  of  Wil- 
liam Sleeman  as  a  Justice  of  the  peace  au- 
thorized on  the  19th  day  of  August,  A.  D. 
1908,  to  issue  warrants  returnable  to  the 
district  court  of  the  Second  Judicial  district, 
appeared  Ip  the  records  of  the  district  court 
of  said  district.  That  on  the  19th  day  of 
August,  A.  D.  1908,  no  appointment  of  Wil- 
liam Sleeman  as  Justice  of  the  peace  author- 
ized to  Issue  warrants  returnable  to  the  dis- 
trict court  of  the  Second  Judicial  district  was 
certified  by  the  justice  of  said  court  to  the 
Secretary  of  State.  That  the  justice  of  the 
district  court  of  the  Second  Judicial  district 
had  not  issued  his  warrant  under  the  seal 
of  said  court  by  which  William  Sleeman,  jus- 
tice of  the  peace,  was  on  the  19th  day  of 
August,  A.  D.  1908,  authorized  to  Issue  war- 
rants returnable  to  the  district  court  of  the 
Second  Judicial  district. 

"Wherefore  your  petitioner  prays  a  remedy 
by  a  writ  of  prohibition,  to  be  Issued  out  of 
and  under  the  seal  of  this  honorable  court, 
directed  to  Nathan  B.  Lewis,  Justice  of  the 
district  court  of  the  Second  judicial  district, 
and  the  district  conrt  of  the  Second  Judicial 
district,  prohibiting  him  and  It  from  taking 
any  further  cognizance  of  your  petitioner  by 
virtue  of  said  complaint  and  warrant,  and 
also  from  further  proceeding  thereunder,  and 
that  a  citation  be  issued,  directed  to  Nathan 
B.  Lewis,  Justice  of  the  district  court  of  the 
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Second  Judicial  district,  ordering  him  to  ap- 
pear, at  a  time  to  be  fixed,  to  show  cause,  if 
any  be  may  bave,  why  a  writ  of  prohibition 
should  not  be  granted  as  prayed  in  said  peti- 
tion, and  In  the  meantime  staying  proceed- 
ings under  said  complaint." 
And  the  answer  Is  of  the  tenor  following: 
"This  respondent,  for  answer  to  the  peti- 
tion in  this  case,  or  to  so  much  and  such 
parts  thereof  as  he  deems  It  material  or  ne- 
cessary to  answer,  answering  says:  That  as 
Justice  of  the  district  court  of  the  Second 
Judicial  district,  on  the  Ist  day  of  February, 
1005,  he  appointed  said  William  Sleeman,  of 
the  town  of  Narragansett,  in  said  Judicial 
district,  who  was  then  and  ever  since  has 
been  a  qualified  Justice  of  the  peace  within 
said  tovna,  a  Justice  of  the  peace  authorized 
to  take  bail  in  all  complaints  bailable  before 
said  district  court,  and,  in  default  of  ball, 
to  commit  to  Jail  In  the  same  county  all  re- 
spondents arrested  on  such  complaints,  and 
did  then  and  there  authorize  the  said  William 
Sleeman  so  appointed  by  him  to  issue  war- 
rants returnable  to  said  district  court  for  any 
offense  for  which  by  law  a  Justice  or  a  clerk 
of  a  district  court  might  issue  a  warrant,  ex- 
cept that  said  William  Sleeman  was  not  au- 
thorized to  Issue  search  warrants  for  any 
puri>OR0,  and  did  then  and  there  record  In 
the  records  of  said  district  court  such  ai>- 
polntment,  and  also  certified  the  same  to  the 
Secretary  of  State,  and  did  also  then  and 
there  Issue  to  said  William  Sleeman  a  war- 
rant or  commission  under  the  seal  of  said 
court  authorizing  him,  the  said  William  Slee- 
man, to  perform  the  duties  hereinbefore  spe- 
cified. That  said  William  Sleeman  continued 
from  the  time  of  such  appointment  until  and 
after  the  20th  day  of  August,  A.  D.  lOOS,  to 
be  a  qualified  Justice  of  the  peace  of  said 
town  of  Narragansett,  and  by  virtue  of  said 
appointment  continued  from  time  to  time  dur- 
ing all  of  said  period  to  Issue  warrants- re- 
turnable to  said  district  court  That  on  the 
24th  day  of  August,  A.  D.  1908,  the  said 
George  H.  Cook  appeared  generally  and  by 
attorney  before  said  district  court  and  asked 
for  a  continuance  of  said  complaint,  and  on 
the  29th  day  of  August,  A.  D.  1008,  by  his 
attorneys,  Harry  C.  Curtis  and  Frederick  O. 
Olncy,  filed  a  paper  purporting  to  be  a  plea 
to  the  Jurisdiction  of  said  court  in  said  com- 
plaint That  on  the  2l8t  day  of  Septeml»er, 
A.  D.  1908,  said  George  H.  Cook,  on  being 
arraigned  before  this  respondent,  as  Justice 
of  said  district  court  in  open  session  of  said 
court,  upon  the  complaint  referred  to  in  said 
petition,  pleaded  not  guilty  to  the  charge  con- 
tained therein  and  was  ordered  to  enter  Into 
recognizance  for  bis  appearance  before  said 
court  on  the  5th  day  of  October,  A.  D.  1908, 
and  did  then  and  there  give  such  recogni- 
zance In  the  sum  of  $1,000,  with  Thomas  Ia 
Greene  as  surety,  and  at  the  time  of  the  fil- 
ing of  the  petition  In  this  case  was  held  un- 
der such  recognizance.     That  Bubsequeutly, 


to  wit  on  the  23d  day  of  September,  A.  D. 
1908,  said  George  H.  Cook  filed  a.  motion  hi 
said  district  court  for  leave  to  withdraw  his 
plea  of  not  guilty  aforesaid,  and  also  on  the 
same  date  filed  a  motion  to  qaash  said  com- 
plaint, which  said  motions  bave  not  beoi 
heard  or  acted  upon  by  said  court  The  re- 
spondent files  herewith  copies  of  all  tbe  pa- 
pers showing  the  proceedings  in  said  com- 
plaint BO  pending  before  said  district  court 
and  makes  the  same  a  part  of  this  answer.** 

The  petitioner  asserts  that  tbe  follow- 
ing questions  are  raised  in  this  proceedias: 
"Whether  Justices  of  the  peace  bave  authori- 
ty to  issue  warrants  unless  expressly  author- 
ized by  statute;  and,  if  authority  is  delegat- 
ed by  the  Justice  of  the  district  court  whe« 
such  authority  terminates'/"  While  it  is 
claimed  in  behalf  of  the  respondents  tliat  tlie 
questions  raised  are  as  follows:  "(1)  WiU 
prohibition  lie  in  this  case?  (2)  Was  any 
reappointment  of  said  William  Sleeman  by 
Bald,  Justice  of  the  district  court  necessary 
to  enable  him  to  exercise  the  duties  of  said 
office?  (3)  I^  he  properly  should  have  bees 
so  reappointed,  was  he  notn-ithstanding  oo 
the  19th  day  of  August  1908,  an  officer  de 
facto  to  Issue  warrants?  (4)  Tbe  petitioner 
Is  now  held  by  said  district  court,  not  upM 
the  warrant  Issued  by  said  William  Sleeman. 
but  upon  the  recognizance  taken  by  tbe  jus- 
tice of  said  district  court  on  the  2l8t  day  of 
September,  1908;  and,  the  court  having  Jn- 
risfliction  of  the  subject-matter,  should  the 
writ  Issue?" 

It  appears  that  said  respondent  Nathan 
B.  Lewis,  on  the  1st  day  of  February,  lOni. 
was  and  ever  since  has  been  Justice  of  the 
district  court  of  the  Second  Judicial  district 
in  this  state,  and  that  on  said  1st  day  of  Feb- 
ruary, 1905,  William  Sleeman  was  and  ever 
since  has  been  a  duly  qualified  Justice  of  the 
peace  for  the  town  of  Narragansett;  that  on 
said  1st  day  of  February,  1905.  said  Willla-ji 
Sleeman  was  by  said  Justice  duly  apitointed 
a  Justice  of  tbe  peace  to  take  ball  and  au- 
thorized to  issue  warrants,  and  such  authori- 
ty has  never  been  revoked  by  said  justice. 
The  facts  bring  tbe  case  clearly  within  the 
rule  laid  down  by  this  court  In  State  t.  Chap- 
pell,  26  R.  I.  375,  58  Atl.  1009.  As  Nathan 
B.  Lewis  was  on  the  1st  day  of  Februarr, 
1905,  Justice  of  the  district  court  of  the  Sec- 
ond Judicial  district  and  has  ever  since  con- 
tinuously held  said  ofllce,  and  as  William  Slee- 
man was  on  said  Ist  day  of  February.  190.1, 
a  duly  qualified  Justice  of  tbe  peace  of  the 
town  of  Narragansett,  in  said  district  and 
has  ever  since  continuously  held  said  oflSoe. 
both  offices  are  continuous,  and  no  new  ap- 
pointment of  said  Justice  of  the  peace  to  take 
ball  or  to  Issue  warrants  was  necessary,  ei- 
ther at  the  expiration  of  a  term  as  Justice  of 
the  peace,  when  the  latter  was  renewed,  or 
at  the  expiration  of  the  term  of  tbe  Justice  of 
tbe  district  court,  when  the  same  was  rentw- 
ed  so  long  as  the  appointment  of  said  Justice 
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of  the  peace  to  take  ball  and  to  issne  wai^ 
rants  Is  not  revoked. 

Tbl8  decision  renders  It  unnecessary  to  con- 
sider the  otlier  questions  presented. 

The  petition  is  therefore  denied  and  dis- 
missed. 


BRITT  T.  LEWIS  et  al. 
(Supreme  Court  of  Rhode  Island.    Nov.  5. 1908.) 

Petition  for  a  writ  of  proliibition  bjr  William 
J.  Britt  against  Nathan  B.  Lewis,  justiceof 
the  district  court  of  the  Second  judicial  district, 
and  another.    Denied.  

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Harry  C.  Curtis  and  Frederick  C.  Olney,  for 
petitioner.  Clarence  A.  Aldrich,  for  respondent. 
George  H.  Huddy,  Jr„  for  complainant  in  dis- 
trict court. 

PER  CURIAM.  For  the  reasons  given  in 
Cook  V.  Lewis  et  al.,  70  AtL  1041,  the  petition 
is  denied  and  dismissed. 


ALMEDA  ▼.  E.  R.  RANDALL  &  CO. 

(Supreme    Court    of   Rhode    Island.      Nov.   2, 
1908.) 

Pmiadino  (I  217*)— Demubbe*— Attaches  to 

FiBST  Substantial  Defect. 

A  demurrer  searches  the  record,  and  at- 
taches ultimately  upon  the  first  substantial  de- 
fect in  the  pleadings ;  and  v/tiere  an  amended 
declaration  was  filed,  and  defendant  pleaded  lim- 
itations thereto,  to  which  plaintiff  demurred,  the 
sufficiency  of  the  amended  declaration  was 
raised. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  540-548;    Dec.  Dig.  S  217.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  Frank  Aluieda  against  E.  R. 
Randall  &  C!o.  A  demurrer  to  a  plea  to  the 
amended  declaration  was  overruled,  and 
plaintiff  excepts.  Court  will  hear  argu- 
ments on  the  sufficiency  of  the  amended  dec- 
laration. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Charles  R.  Baston,  for  plaintiff.  Water- 
man, Cnrran  &  Hunt  (Lewis  A.  Waterman, 
of  counsel),  for  defendant. 


PER  CURIAM.  Under  the  rule  announced 
In  Railton  v.  Taylor,  20  R.  I.  284.  38  Atl. 
9S0,  39  L.  R.  A.  240,  a  demurrer  searches  the 
record  and  attaches  ultimately  upon  the  first 
substantial  defect  in  the  pleadings.  It  be- 
comes necessary,  therefore,  to  determine  as 
to  the  sufficiency  of  the  plaintlfTs  amended 
declaration.  The  court  will  hear  arguments 
on  that  question. 


VBNBDVR  T.  LAFATETTB  WORSTED 
MILLa 

(Supreme   Court   of    Rhode    Island.     Nov.   8» 
1908.) 

Exceptions  from  Superior  Court,  Providencs 
and  Bnstol  Counties. 

Personal  injury  action  by  Llevin  Venbnvf,  a 
minor,  by  his  next  friend.  RKninst  the  Lafayette 
Worsted  Mills.  After  a  verdict  for  plaintiff, 
defendant  was  granted  a  new  trial,  and  plaintiff 
excepted.  Exceptions  overruled,  and  case  re- 
mitted for  a  new  trial. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Waterman,  Curran  &  Hunt   (Lewis  A.  Wa- 
terman, of  counsel),  for  plaintiff.    Vincent,  Boa* 
&  Bamefield,  Alexander  L.  Churchill,  and  Add- 
ard  Archambault,  for  defendant. 
• 

PER  CURIAM.  A  careful  consideration  of 
the  transcript  of  evidence  and  rescript  of  the 
superior  court  upon  the  defendant's  motion  for 
a  new  trial  convinces  us  of  the  correctness  of 
the  finding  of  said  court  in  granting  said  mo- 
tion. 

The  plaintiff's  exceptions  are  therefore  over- 
ruled, and  the  case  is  remitted  to  the  superior 
court  for  a  new  trial. 


McWULLIAMS  et  al. 


(81  Conn.  >10) 
r.  McNAMARA. 


(Supreme  Court  of  Errors  of  Connecticut.    Oct. 
29,  1908.) 

1.  Appeal  and  Bbbob  ($  653*)— Pbesenta- 
TiON  in  LowEB  CouBT  —  Application  to 
Rectify  Appeal. 

Under  the  direct  provisions  of  Gen.  St. 
1902,  {  801,  an  application  to  the  Supreme 
Court  to  rectify  an  appeal  will  not  be  entertain- 
ed, unless  the  party  making  it  has,  previous  to 
notice  thereof  to  the  other  party,  requested  the 
court  allowing  the  appeal  to  make  the  desired 
correction ;  and,  unless  application  is  first  made 
below,  it  will  not  be  allowed  in  the  appellate 
court,  even  though  no  answer  to  it  was  filed  as 
required  by  Practice  Book,  p.  270,  {  14. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  653.*] 

2.  Appeal  and  Ebbob  ($  719*)— Review— 
Rdlinos  Not  Appealed  from. 

Where  appellant  did  not  appeal  from  an 
instruction  as  to  the  effect  of  a  deed,  its  cor- 
rectness will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  2975 ;    Dec.  Dig.  {  719.*] 

3.  Deeds  (S  135*)  —  Pbopertt  Conveyed  — 
Gbant  of  Use  and  Dominion. 

A  grant  of  the  rents,  issues,  and  profit  of 
land  is  a  grant  of  the  land  itself,  qnd  a  grant 
of  the  use  and  dominion  over  land  carries  the 
land  itself. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  S  135.*] 

4.  Deeds  (§  109*)— Constbuction— Premises 
Conveyed— RiOHT  of  Way  Rbsebved— Evi- 
dence. 

In  trespass  for  removing  partitions  in  the 
basement  of  a  building,  one-hnlf  of  which  de- 
fendant's grantor  conveyed  to  plaintiff's  grantor, 
with  certain  reservations  in  the  basement  and 
cellar,  evidence  held  to  show  that  the  property 
above  the  main  floor  was  to  be  divided  by 
the  north  and  south  line,  through  the  center  of 
the  brick  wall  in  the  cellar,  and  the  basement 
and  cellar  should  be  divided  east  and  west  and 
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the  grantor  should  have  tbe  nse  and  occupancy 
of  the  north  basement  and  cellar,  and  the  ^an- 
tee  the  sole  use  and  occupancy  of  the  middle 
basempnt  and  cellar,  subject  to  a  right  of  way 
to  the  grantor's  cellars. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  {  109.*] 

3.  Easements  (8  44*)  —  Resebvatiow  —  CoN- 
STBucTioN  —  Bights  Kksebved  —  "Thksb 
Conveyed  Pbemibes." 

Where  a  deed  conveying  the  west  half  of  a 
building  also  gave  the  grantee  the  sole  use  and 
occupancy  of  tbe  middle  basement  and  cellar, 
the  basement  and  cellar  being  divided  into  three 
parts  by  east  and  west  partitions,  but  reserved 
tbe  right  to  pass  through  "these  conveyed  prem- 
ises" to  the  grantor's  remaining  part  oi  the 
building,  the  phrase  "these  conveyed  premises," 
included  the  east  middle  basement  and  cellar, 
80  that  the  grantor  could  pass  through  that  part 
as  well  as  the  other  parts  conveyed. 

[Ed.  Note.— For  other  cases,  see  Elements, 
Cent.  Dig.  Si  98-100;   Dec.  Dig.  i  44.*] 

6.  BABEMEHTB  (I  14*)— CONSTBUCriON  —  Res- 
EBVATION— VaMDITT — RESEBVATIOH  ODT  OF 
EXCLUBIVK  VBS. 

Where  a  deed  conveyed  a  part  of  a  build- 
ing, and  the  sole  use,  occupancy,  and  improve- 
ment of  another  part  to  the  grantee,  his  heirs, 
«tc.,  the  grantor  could  reserve  a  right  of  way 
through  the  part  to  which  the  exclusive  use  and 
occupancy  was  granted,  as  well  as  out  of  the 
fee  of  the  land,  had  that  been  conveyed. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  S  40;    Dec.  Dig.  §  14.*] 

7.  Easements   (§  69*)  —  Besebvation  —  CoN- 

STBUCnON. 

In  tre.'ipass  for  removing  certain  partitions 
in  the  basement  of  a  building,  one-half  of  which 
was  conveyed  to  plaintiff,  together  with  certain 
parts  of  tbe  cellar  and  basement,  tbe  grantor  re- 
serving the  right  to  pass  through  the  conveyed 
premises  to  his  remaining  part  of  the  building, 
the  location  of  tbe  way  reserved,  as  claimed  by 
plaintiff,  held  to  be  the  natural  and  convenient 
way,  and  the  one  contemplated  by  tbe  paities. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  i  69.*] 

8.  Easements  (§  71*)— Conotbuction— Bight 
or  Way— Location— Questions  fob  Juby. 

The  location  of  a  rignt  of  way  reserved  in 
a  deed  is  for  the  court,  and  should  not  be  left 
to  tbe  jury. 

[ISd.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  {  71.*]     . 

9.  Affeai,  and  Ebbob  (|  1062*)— Habmixss 
Erbob— Submission  of  Issues  to  Juby. 

Error,  in  'submitting  a  question  to  the  Jury, 
is  harmless,  where  the  jury  find  correctly. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  4212-4218;  Dec.  Dig.  § 
1062.»] 

Appeal  ffotn  Court  of  Common  Fleas,  New 
London  County;   Walter  O.  Noyes,  Judge. 

Action  in  the  nature  of  a  trespass  by  John 
McWllliams  and  others  against  John  R.  Mc- 
Namara.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

William  H.  Shields  and  Donald  G.  Per- 
kins, for  appellant  Gardiner  Greene,  for 
nppelleea 

THAYER,  J.  An  application  to  rectify  tbe 
appeal  under  Gen.  St  1902,  {  801,  by  strik- 
ing certain  words  from,  and  by  adding  cer- 
tain words  and  paragraphs  to,  the  court's 


finding  of  facta  has  been  filed  In  tbis  court 
by  the  appellant  An  affidavit  of  counsel 
that  all  the  facts  stated  in  the  application 
are  true  is  annexed  to  tbe  application.  No 
answer  to  tbe  application,  as  required  by 
section  14,  page  270,  of  tbe  Practice  Book, 
has  been  filed.  The  appellant  insists  that 
the  appeal  should  therefore,  as  a  matter  of 
course,  be  rectified  In  accordance  with  the 
application  imder  Rule  14.  The  appelant 
claims  that  the  application  should  not  be 
entertained,  but  should  be  dismissed,  for  sev* 
eral  reasons.  The  &nt  Is  because  it  shows 
no  previous  application  to  the  trial  Judge 
to  rectify.  The  statute  is  explicit  that  an 
application  of  this  kind  shall  not  be  enter- 
tained by  this  court,  unless  the  party  mak- 
ing it  has,  previous  to  tbe  notice  thereof  to 
the  opposite  party,  requested  the  court  or 
judge  allowing  the  appeal  to  make  the  cor- 
rection applied  for.  It  is  Important  that 
this  should  be  done,  as  the  correction  asked 
for,  if  proper,  would  presumably  be  made  by 
the  trial  judge  on  such  request,  and  a  trial  of 
the  question  of  fact  in  tbis  court  would  thus 
be  avoided.  As  such  request  of  the  trial 
Judge  does  not  appear  to  have  been  made, 
the  application  cannot  be  entertained,  and 
Is  dismissed  upon  the  first  ground  stated  by 
the  appellees.  It  is  unnecessary  to  consider 
the  others. 

The  parties  are  agreed  as  to  the  following 
facts :  In  1850  one  Daniel  B.  Miner  was  the 
own»  of  a  lot  of  land  in  the  city  of  Nor- 
wich, on  the  southeast  comer  of  Main  and 
Ferry  streets,  with  a  brick  block  of  two 
buildings  standing  thereon.  The  main  floor 
of  said  block  was  adapted  for,  and  has  al- 
ways been  used  for,  stores  fronting  on  Main 
street  Under  said  Main  street  floor  there 
was  a  basement,  and  beneath  tbe  basement 
a  cellar,  each  of  which  extended  under  the 
whole  block.  A  brick  wall  extended  through 
the  cellar  from  north  to  south,  and  a  stone 
wall  extended  through  It  from  east  to  west 
In  these  walls  there  were  openings,  permit- 
ting access  from  one  part  of  the  cellar  to 
the  others.  The  basement  was  divided  Into 
three  parts  fronting  on  Ferry  street,  called 
the  north,  middle,  and  south  basements,  re- 
spectively. This  division  was  made  by  a 
brick  wall,  in  which  there  were  no  openings, 
standing  upon  said  stone  wall  through  the 
cellar,  and  by  a  board  partition  19  feet  north- 
erly of  the  brick  partition.  As  Ferry  street 
runs  southerly  from  Main  street  the  level 
of  the  ground  falls  away,  the  street  level  at 
the  south  end  of  the  block  being  considerably 
lower  than  at  the  street  comer.  The  base- 
ment floor  at  the  southwest  comer  was  on 
a  level  with  Ferry  street  On  December  2.\ 
1850,  said  D.  B.  Miner  conveyed  to  his  broth- 
er Erastus  P.  Miner  the  western  half  of 
said  block,  with  such  reservations  and  privi- 
leges as  are  herein  stated.  The  description 
of  tbe  premises,  so  far  as  this  case  la  affect- 


*For  other  cases  see  lame  topic  and  section  NUMBER  in  Dec.  *  Am.  Dlgi.  1907  to  data,  *  Beportar  ladexta 
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'«d  thereby,  was  as  followv:    "Beginning  at 
■the  corner  of  said  brick  building  on  the  cor- 
nier of  Gaid  Main  and  Ferry  streets;   thence 
south   85°    east    twenty-four   feet   abutting 
xiortherly  on  said  Main  street,  to  the  center 
of  the  front  of  the  brick  block  of  buildings 
lately  erected  by  E.  P.  Miner  &  Co.;  thence 
south  1*  east  along  the  center  of  the  dividing 
■wall  In  the  cellar  of  said  brick  block  of  build- 
ings, abutting  easterly  on  my  remaining  part 
of    said  brick   block   of   buildings,   fifty-one 
^eet  and  four  Inches  to  land  of  Dayld  Cong- 
'don ;  thence  south  89°  west  twenty-four  feet 
Abutting  southerly  on  said  Gongdou's  land 
to  said  Ferry  street;   thence  north  1*  west 
fifty-four  feet  abutting  westerly  on  said  Fer- 
ry street  to  the  place  of  beginning.    And  It 
Is   hereby  understood  and  agreed  that  the 
-said  Erastus  P.  Miner  bis  heirs  and  assigns 
forever  shall  have  the  sole  use,  occupancy 
and  Improvement  of  so  much  of  the  basement 
a.nd  cellar  under  It,  of  the  remaining  part  of 
mine,  the  said  Daniel  B.  Miner's  said  brick 
block   of   buildings,  as  is  contained   In  the 
following  description,  viz.:    Beginning  at  a 
ix>lnt  on  the  easterly  side  of  said  Ferry  street 
twenty-two  feet  southerly  from  the  northwest 
-comer  of  these  conveyed  premises;    thence 
-easterly   at   right   angles   with   said   Ferry 
street  as  the  wood  partition  In  said  base- 
ment now  stands,  to  the  easterly  basement 
wall  of  my   remaining  part  of  said  brick 
block    of    buildings;     thence    southerly    by 
said  basement  wall  nineteen  feet  to  a  brick 
partition  wall ;  thence  westerly  by  said  brick 
partition  wall  to  sd.  Ferry  street;    thence 
northerly  by  the  easterly  line  of  said  Fer- 
ry street  nineteen  feet  to  the  place  of  be- 
ginning.   And  it  Is  also  further  understood 
and  agreed  that  I  the  said  Daniel  B.  Miner 
do  hereby  reserve  to  myself  my  heirs  and 
assigns  forever,  the  sole  use,  occupancy  and 
Improvement  of  so  much  of  the  basement 
and  cellar  under  It,  of  these  conveyed  prem- 
ises as  Is  contained  in  the  following  descrip- 
tion, viz.:    Beginning  at  the  northwest  cor- 
ner of  these  conveyed  premises  at  the  corner 
of  said  Main  &  Ferry  streets ;  thence  easter- 
ly on  the  line  of  the  nortb  basement  wall 
twenty-four  feet  to  the  dividing  wall  before 
mentioned;    thence  southerly  on  the  line  of 
this  said  dividing  wall  to  the  wood  partition 
In  said  basement,  before  mentioned  thence 
westerly  on  the  line  of  sd.  wood  partition 
twenty-four  feet  to  said  Ferry  street ;  thence 
northerly  on  the  easterly  line  of  said  Ferry 
street  twenty-two  feet  to  the  place  of  begin- 
ning.   And  it  is  also  understood  and  agreed 
that  I  the  said  Daniel  B.  Miner  do  hereby 
reserve  to  myself,  my  heirs  and  assigns  for- 
ever the  right  to  pass  and  repass  through 
these  conveyed  premises  to  the  cellars  in 
my  remaining  part  at  all  times  and  for  all  pur- 
poses, at  the  second  door  In  the  basement  north 
from  the  southwest  comer  of  said  buildings  on 
said  Ferry  street"     In   1904  tbe  property 
and   rights   in   said   biocK   which   remained 
in  said  D.  B.  Miner  after  this  conveyance  be- 


came vested  in  the  defteidant,  and  all  -  the 
property  and  rights  conveyed  to  said-  B.  P. 
Miner  by  said  deed  became  vested  in  the 
plalntift  In  1906.  At  the  time  of  said  con- 
veyance there  was  no  wall  or  partition  of 
any  kind  extending  from  Ferry  street  through 
the  cellar  to  the  east  wall  of  the  building, 
except  the  stone  wall  before  mentioned,  and 
no  other  ever  existed  there  until  the  prop- 
erty passed  to  the  defendant  In  1906  he 
erected  a  partition  in  the  cellar,  extending 
from  Ferry  street  to  the  east  wall  of  the 
building  underneath  the  board  partition  in 
the  basement  mentioned  in  the  Miner  deed.' 
There  were,  at  the  date  of  the  conveyance, 
four  doors  opening  into  the  basement  from 
Ferry  street,  one  into  the  north  basement, 
two  into  the  middle  basement,  and  one  into 
the  south  basement  Die  second  door  nortb 
from  the  southwest  comer  of  the  building 
entered  the  middle  basement  slightly  above 
the  level  of  the  street.  Inside  this  door  was 
a  landing,  and  from  this  landing  a  flight  of 
stone  steps  led  down  to  the  cellar.  This 
landing  and  tbe  opening  to  the  stairs  was 
not  fenced  In  until  after  the  plalntlfts  ac- 
quired the  property,  ard  It  was  thus  possible 
to  pass  from  the  landing  to  other  parts  of 
the  middle  basement  Aft^r  the  plalntlfTs 
purchased  the  property,  they  fenced  In  this 
landing  and  opening.  In  the  east  end  of  the 
north  basement  there  was  a  flight  of  stairs, 
entered  through  a  trapdoor,  leading  down 
to  the  cellar.  After  tbe  erection  of  the  fence 
by  the  plalntifFs  the  defendant  entered  the 
second  door,  and  cut  the  fence  down,  and 
after  the  plalntifFs  has  replaced  it  he  again 
entered  and  cut  it  down.  He  also  cut  a  door- 
way through  tbe  wooden  partition  which 
separated  the  northwest  basement  from  the 
west  middle  basement  This  action  is  brought 
for  these  alleged  trespasses. 

The  defendant  Justified,  under  the  claim 
that  he  had,  under  the  Miner  deed,  a  right 
of  way  to  his  northeast  cellar  by  crossing 
the  middle  basement  to  the  north  basement 
and  thence  through  the  north  basement  and 
down  the  stairs  through  the  trapdoor  to  the 
cellar.  The  plaintiffs  claimed  that  his  only 
right  of  way  to  the  northeast  cellar  was 
down  the  stone  steps  to  the  cellar,  and 
thence  through  tbe  east  middle  cellar.  The 
parties  upon  the  trial  were  at  issue  as  to 
whether  there  was  originally  a  door  or  open- 
ing in  tbe  wood  pai'tltlon  separating  the 
north  from  the  middle  basement  The  de- 
fendant claimed  that  there  was  such  a  door 
as  a  part  of  the  original  construction,  and 
had  always  continued  until  tbe  plaintiffs 
bought  the  property.  Tbe  plaintiffs  claimed 
that  there  was  never  a  door  or  opening  there 
until  as  late  as  1891,  when  one  Otis,  who 
was  then  a  tenant  of  both  basements,  obtain- 
ed permission  to  make  an  opening  between 
them,  which  at  the  termination  of  his  ten- 
ancy was  permanently  closed.  Evidence  was 
offered  as  to.  the  existence  or  nonexistence  of 
such  opening.    The  situation  may  be  better 
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understood  by  a  reference  to  diagrams  of  the 
basement  and  cellar  In  tbe  margin. 


MAi  i\f 


'^T  fie  ST 


SAS£M£NT 


MAtN 


^Tftser 


4^     ^ 

J       UlUllll 

«0 

1 

* 

/ 

-•li"- — 

/ 

t 

'    11  /■ 

n 

CELL 

AR 

The  disputed  doorway  cut  tbrough  the 
wood  partition  between  the  north  and  middle 
basements  Is  at  A.  The  fence  which  was  cut 
down  was  at  B.  Tbe  broken  line  running 
through  the  cellar  from  west  to  east  repre- 
sents the  partition  between  the  cellars  built 
by  the  defendant  after  he  acquired  the  prop- 
erty. The  dotted  line  in  the  basement  repre- 
sents the  claimed  right  of  way  under  which 
the  defendant  justifies.  The  dotted  line  C  E 
from  the  foot  of  the  stairs  in  the  cellar  plan 
indicates  the  line  of  the  defendant's  right  of 
way  to  tbe  northeast  cellar  as  claimed  by 
the  plalntifts. 


The  defendant  requested  the  court  to  In- 
struct the  jury  that  It  was  for  the  court  to 
construe  the  deed  relating  to  the  right  ol 
way  and  determine  the  meaning  of  the  same. 
He  also  requested  an  instruction  that  the 
words  "these  conveyed  premises"  In  the  res- 
ervation of  the  right  of  way  in  the  Miner 
deed  mean  the  land  and  building  tho'eon 
constituting  the  west  half  of  the  brick  block, 
and  do  not  include  or  mean  the  portion  of 
the  cellar  under  the  east  half  of  the  block, 
of  which  the  sole  use,  occupancy,  and  im- 
provement were  granted  to  Erastus  P.  Miner 
in  said  deed,  and  that  the  right  reserved  to 
pass  and  repass  through  "these  conveyed 
premises"  does  not  reserve  or  indade  the 
right  to  go  through  the  center  cellar  under 
the  east  half  of  the  brick  block,  and  that 
under  the  deed  the  defendant  had  tbe  right 
to  enter  at  the  second  door  named,  and  pass 
and  repass  for  all  purposes  from  said  door 
tlirough  the  basement  in  the  most  conven- 
ient way  to  and  through  the  opening  In  the 
wood  partition,  and  so  to  the  nortlieast  cor- 
ner basement  in  his  own  building,  and  there- 
on through  the  trapdoor  and  stairway  to  the 
northeast  cellar,  and  that  tills  was  the  only 
way  which,  under  the  right  reserved,  he 
could  take  to  said  cdlar.  The  court  instruct- 
ed the  Jury  that  the  construction  of  the 
deed  was  for  the  court;  that  the  deed  con- 
veyed to  E.  P.  Miner  the  west  half  of  the 
brick  block,  with  the  exception  of  the  north- 
west cellar  and  basement,  and  with  tbe  ex- 
ception of  certain  rights,  one  of  them  being 
the  right  in  question,  and  also  conveyed  to 
him  the  middle  eastern  cellar  and  basement 
As  to  the  reservation  of  the  right  of  way, 
the  jury  were  told  that  the  court  did  not  con- 
strue it,  as  claimed  by  the  defendant,  as  on- 
ly reserving  a  right  of  way  from  the  door  at 
Ferry  street  across  the  plalntlBTs'  basement 
to  the  defendant's  own  premises  and  cellar, 
but  that  it  could  as  well  refer  to  a  way 
down  the  cellar  stairs  through  the  plaintiffs' 
rear  cellar,  and  thence  to  the  defendant's 
cellar,  and  that  the  deed  reversed  a  way  be- 
tween two  places,  namely,  the  outside  door 
and  the  northeast  cellar,  without  specifically 
defining  its  location.  The  court  left  it  for 
the  jury  to  determine  from  the  evidence 
whether  the  location  of  the  way  was  that 
claimed  by  the  defendant,  across  the  plain- 
tiffs' middle  basement,  and  instructed  them 
that,  if  they  did  not  find  that  to  be  Its  loca- 
tion, the  verdict  should  be  for  the  plaintitfs. 

The  defendant  has  not  appealed  from  the 
Instructicm  wherein  the  jury  were  told  that 
the  deed  conveyed  the  east  middle  cellar  to 
the  grantee  Erastus  P.  Miner.  We  are  not 
called  upon,  therefore,  to  inquire  into  its  cor- 
rectness. "A  grant  of  the  rents,  issues,  and 
profits  of  a  tract  of  land  is  a  grant  of  the 
land  itself.  If  the  grant  be  of  the  usser  of 
and  dominion  over  land  it  carries  the  land 
itself."  3  Washburn  Real  Property  (3d  Ed.) 
p.  333.    It  is  apparent  from  the  transaction 
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and  the  sltnatlon  of  the  property  that  the 
parties  Intended  that  the  property  above  the 
main  floor  should  be  divided  by  the  north 
and  south  line  through  the  center  of  the 
brick  wall  in  the  cellar,  and  that  the  base- 
ment and  cellar  should  be  divided  from  east 
to  west,  and  that  the  grantor,  bis  heirs,  and 
assigns  should  have  the  sole  use,  occupancy, 
and  Improvement  of  the  north  basement  and 
cellar,  and  that  E.  P.  Miner,  his  heirs,  and 
assigns  should  have  the  sole  use  and  occu- 
pancy of  the  middle  basement  and  cellar, 
subject  to  a  right  of  way  to  D.  B.  Miner's 
three  cellars.  The  language  of  the  reserva- 
tion was  used  with  this  intent  In  the  minds 
of  the  parties,  and  we  think  that  the  words 
"these  conveyed  premises"  In  the  reserva- 
tion  Included  the  east  middle  cellar  and 
basement,  whether  the  deed  conveyed  the 
land  or  only  granted  an  easement  therein. 
The  right  of  way,  therefore,  could  as  well  be 
over  the  east  middle  cellar  as  any  other  part 
of  the  conveyed  premises.  The  grantor  could 
reserve  his  right  of  way  out  of  the  exclusive 
nse  and  occupancy  of  the  east  middle  cellar 
as  well  as  out  of  the  fee  of  the  land,  if  that 
were  conveyed.  The  defendant  claimed  that 
the  court  should  have  instructed  the  jury  as 
to  the  location  of  the  way.  There  was  only 
one  contested  fact  bearing  upon  the  ques- 
tion, namely,  whether  there  was,  at  the  time 
of  the  conveyance  between  the  Miners,  a 
door  or  opening  at  A  through  the  partition 
between  the  middle  and  northwest  basements. 
In  view  of  the  admitted  facts  this  fact  was 
of  no  Importance.  The  way  over  the  middle 
basement  would  not  reach  the  northeast  cel- 
lar, or  the  stairs  leading  thereto.  The  gran- 
tor must,  after  having  crossed  the  plaintiffs' 
basement,  pass  through  the  northwest  base- 
ment, and  then  the  northeast  basement  to 
the  trapdoor,  and  thence  down  the  stairs  to 
reach  the  cellar.  This  Is  neither  a  natural 
nor  convenient  way.  The  door  and  stone 
steps  leading  to  the  cellar  from  Ferry  street 
was  manifestly  the  way  provided  for  reach- 
ing the  cellar  when  the  building  wa6  built. 
From  the  foot  of  the  stairs  each  of  the  six 
cellars,  or  compartments  of  the  cellar,  could 
be  reached.  This  was  the  natural  and  con- 
venient way  to  each  of  the  cellars  and  must 
have  been  the  one  contemplated  by  the  parties 
to  the  deed.  We  think,  therefore,  that  the 
conrt,  regardless  of  the  contested  fact,  should 
have  instructed  the  Jury  that  the  location  of 
the  way  reserved  In  the  deed  was  as  claimed 
by  the  plaintiffs.  But  In  falling  to  do  so, 
and  leaving  it  for  the  Jury  to  determine  the 
location,  the  charge  was  too  favorable  to  the 
defendant.  The  Jury,  having  found  for  the 
plalntura,  reached  the  same  result  that 
woald  have  been  reached  had  such  a  verdict 
been  directed.  There  is  therefore  no  occasion 
to  consider  the  other  questions  raised  on  the 
appeal. 
There  to  no  error. 


a04  He.  S9) 
DENIS  V.  LEWISTON,  B.  &  B.  ST.  RT.  OO. 

(two  cases). 
(Supreme  Judicial  Court  ot  Maine.    Feb.  M,  UOS.> 

1.  Stbeet  Railboads  (I  81*)  —  Tbavelebs 
WITH  Teams— Reiativb  Rights. 

Those  operating  street  cars  and  travelers 
with  teams  have  equal  rights  on  the  highway, 
and  the  rights  of  each  class  must  be  exercised 
with  due  regard  to  the  rights  of  the  other; 
proper  consideration  being  given  to  the  differ- 
ence in  motive  power  and  to  the  fact  that  the 
cars  run  on  a  fixed  track  and  rapidly  acquire 
a  greater  momentum.  All  who  have  occasion  to 
use  the  highways,  whether  by  the  old  or  new 
modes  of  travel,  are  governed  by  the  same  rule 
of  reasonable  use  and  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  S  81.*] 

2.  Stbeec  Railroads  ($  81*)— Appboachin(^ 
Stbbet  Junctions— Duty  to  Havb  Cab  Un- 
DEB  Contbol. 

In  view  of  the  frequency  with  which  teams 
In  the  ordinary  course  of  travel  and  traffic  must 
pass  across  a  street  railway  at  public  street 
junctions,  the  motorman  of  a  car  when  ap- 
proaching such  junctions  la  required  to  exercise 
due  care  and  vigilance,  according  to  the  exigen- 
cies of  the  situation,  to  have  his  car  under  such 
control,  in  anticipation  of  the  crossing  of  teams, 
that  it  may  be  stopped  at  a  junction  in  season 
to  prevent  a  collision  with  teams  that  may  sud- 
denly turn  to  drive  over  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  176 ;    Dec  Dig.  i  81.*] 

8.  Stkekt  Railboads  (i  98*)— Collision  with 
Pebson  on  Tback— Duty  to  Look  and 
Listen. 

While  it  cannot  be  declared  as  a  matter  of 
law  that  it  is  negligence  per  se  for  a  traveler  to 
cross  the  tracks  of  a  street  railway  without 
first  looking  and  listening  for  an  approaching 
car,  yet  he  is  required  to  exercise  all  reasonable 
and  ordinary  care,  prudence,  and  vigilance  to 
avoid  collision  with  a  car;  and  the  exercise  of 
this  de|;ree  of  care  may  impose  upon  him  In 
many  situations  the  duty  to  look  and  listen  for 
an  approaching  car  before  attempting  to  cross 
the  track.  He  must  do  for  his  own  safety,  and 
for  the  safety  of  the  passengers  In  a  car,  what 
ordinarily,  careful,  and  prudent  persons  are  ac- 
customed to  do  under  like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  208 ;    Dec.  Dig.  {  98.*] 

4.  Stbeet  Railboads  (|  98*)— Collision  with 
Person  on  Tback— Duty  to  Look  and  Lis- 
ten. 

Whether  or  not  the  failure  of  a  traveler  to 
look  and  listen,  when  about  to  cross  a  street 
railway  track,  is  to  be. deemed  negligence,  must 
be  determined  by  all  the  facta  and  circumstan- 
ces disclosed  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Street  Rait 
roads,  Cent.  Dig.  S  208;    Dec  Dig.  g  98.*] 

6.  NEGLIQENCB  (§  89*)— IlTPUTKD  Neoligence 

—  Husband   and   Wife  —  Collision   with 
Pebson  on  Tback— Contbibutobt  Neou- 

OENCB. 

It  does  not  necessarily  follow  that  a  wife 
who  is  riding  with  her  husband,  and  who  is  her- 
self in  the  exercise  of  reasonable  care,  is  legally 
responsible  for  the  negligence  of  her  husband  as 
to  acts  over  which  she  has  no  control. 

[£}d.  Note. — For  other  cases,  see  Negligence. 
Cent.  Dig.  f  132;   Dec.  Dig.  {  89.*] 

6.  Negligence  (J  89*)— Imputed  Negligence 
—Husband  and  Wife  —  Collision  with 
Pebson   on  Tback— Contbibutobt  Nkou* 

GENCE. 

Where  a  wife  was  riding  with  her  husband, 
who  was  an  experienced  and  competent  driver. 
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diong  a  street  In  wblch  was  a  street  railway, 
and  the  wife  had  nothing  to  do  about  driving 
the  horse,  and  did  not  make  any  suggestions 
about  the  railroad  track  or  the  cars,  and  neither 
assumed  nor  felt  any  responsibility  for  the  man- 
agement and  control  of  the  team,  but  deferred 
entirel?  to  the  judgment  and  experience  of  her 
husband,  and  the  team  collided  with  a  street 
car,  the  collision  being  caused  in  part  by  the 
contributory  negligence  of  the  husband,  and 
the  wife  sustained  personal  injuries  and  brought 
suit  against  the  street  railway  company  to  re- 
cover damages  for  such  injuries  and  the  verdict 
was  for  the  wife,  held,  that  the  jury  did  not  com- 
mit a  manifest  error  in  finding  that  the  wife 
was  not  justly  chargeable  with  culpable  negli- 
gence for  failing  to  look  or  listen  for  an  ap- 
proaching car  or  for  any  other  acts  of  omission 
or  commission  on  her  part  connected  with  the 
drive. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  132;   Dec.  Dig.  g  89.*] 

7.    STKKET     RArLBOADS      (S     114*)— GOIXIBIONS 

WITH  Persons  on  Tbaok— Evidehob— Suf- 

nCIENCT. 

In  the  cases  at  bar,  which  were  actiona  by 
a  plaintiff  husband  and  a  plaintiff  wife  to  re- 
cover damages  for  personal  injuries  sustained 
by  them  caused  by  the  collision  of  their  team  in 
which  they  were  riding  with  a  street  railway 
car  and  the  verdict  was  for  the  plaintiff  in  each 
action,  held:  (1)  That  the  defendant  railway 
company  was  negligent  in  the  management  of 
its  car.  (^  That  the  plaintiff  husband  was 
guilty  of  contributory  negligence,  and  that  the 
verdict  in  his  favor  must  be  set  aside.  (3)  That 
the  plaintiff  wife  was  not  guilty  of  contribu- 
tory negligence,  and  that  the  verdict  in  her 
favor  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads.  Cent.   Dig.    ({   23d-250;     Dec.    Dig.   | 

(Official.) 

On  motion  from  Sapreme  Judicial  Court, 
Androscoggin  County. 

Two  actions  on  ttie  case  against  the  IJewlB- 
ton,  Brunswick  &  Bath  Street  Railway  Com- 
pany, one  by  Joseph  Denis  for  injuries  to  the 
person  and  property,  and  the  other  by  Jo- 
sephine Denis  for  injuries  to  the  person 
alone.  Verdict  for  plaintiff  in  each  case, 
and  defendant  moves  to  set  the  same  aside. 
Motion  sustained  as  to  Joseph  Denis,  and 
overruled  as  to  Josephine  Denis. 

Argued  before  EMERY,  O.  J.,  and  WHITE- 
HOUSE,  STROUT,  SAVAGE,  SPEAR,  and 
CORNISH,  JJ. 

Harry  Manser  and  Enoch  Foster,  for  plaln- 
tUffs.    Wm.  H.  Newell,  for  defendant. 

WHITEHOUSE,  J.  The  plaintlfts  in  these 
two  actions  are  husband  and  wife,  and  each 
recovered  a  verdict  for  injuries  received 
from  a  collision  of  their  team  with  the  de- 
fendant's car  at  the  junctions  of  Main  and 
PettenglU  streets.  In  Lewiston.  The  two 
cases  arose  from  the  same  state  of  f&cts, 
and  were  tried  together  upon  the  same  evi- 
dence. They  come  to  the  law  court  on  mo- 
tions to  have  the  verdicts  set  aside  as  against 
the  evidence. 

The  following  uncontroverted  facts  appear- 
ed In  evidence: 


The  plaintiffs  resided  In  Atibam,  and  mt 
the  evening  of  March  4,  1907,  with  their  Ut- 
ile daughter,  six  years  of  age,  rode  over  on- 
to Main  street,  in  Lewiston,  with  a  horse 
and  sleigh,  to  the  house  of  Henry  Brooke, 
situated  on  the  south  side  of  the  street,  ar- 
riving there  soon  after  8  o'clock.  They  re- 
mained there  until  about  a  quarter  before 
nine,  when  they  started  with  their  horse 
and  sleigh  to  drive  down  Main  street  onto 
PettenglU  street  for  the  purpose  of  calling 
at  the  house  of  Frank  Brooks,  who  lived 
on  that  street. 

Opposite  the  residence  of  George  Bearce 
Is  a  curve  in  Main  street,  and  for  a  distance 
of  72  rods  from  that  curve  down  to  the  center 
of  PettenglU  street  at  its  junction  with  Main 
the  railroad  track,  as  well  as  the  street, 
runs  In  a  straight  line  and  on  a  descending 
grade  of  3  per  cent,  practically  all  the  way. 
The  railroad  track  is  located  on  the  south 
side  of  Main  street,  very  near  the  sidewalk 
and  across  the  mouth  of  PettenglU  street, 
which  enteni,  but  does  not  Intersect  Main 
street  The  driveway  just  below  the  bouse 
of  Henry  Brooks,  from  which  the  plaintiffs 
started  to  drive  down  to  Pettenglll  street, 
is  40  rods  ibelow  the  curve  in  Main  street 
above  mentioned,  and  32  rods  above  the  cen- 
ter of  Pettenglll  street  There  was  a  side 
track  or  turn-out  330  feet  long  opposite  the 
house  of  Henry  Broolca,  and,  although  it  was 
not  In  use  at  that  season  of  the  year,  the 
trolley  and  track  switches  remained  In  place. 
The  night  was  quite  dark,  but  an  electric 
arc  light  was  located  on  the  north  side  of 
M^in  street,  opposite  the  mouth  of  Pettenglll 
street,  and  was  shining  on  the  evening  In 
question.  The  section  of  Main  street  men- 
tioned Is  a  residential  portion  of  the  city, 
and  the  street  was  Illuminated  to  some  ex- 
tent by  the  artificial  lights  In  the  dwelling 
bouses  situated  on  both  sides  of  the  street 

On  this  line  of  railway  the  cars  nm  from 
the  head  of  Lisbon  street  up  Main  street  two 
miles  to  the  State  Fair  Grounds,  and  return, 
making  the  four  miles  In  20  minutes,  includ- 
ing all  stops  and  changes.  It  also  appeared 
that  a  short  time  before  the  running  sched- 
ule had  been  shortened  from  80  minutes  ta 
20  minutes. 

When  the  plaintiffs  left  the  house  of  Hen- 
ry Brooks  that  evening,  as  above  stated,  and 
went  down  Main  street  toward  Pettenglll 
street,  the  car  was  on  its  return  trip  from 
the  Fair  Grotmds,  and  went  down  behind 
the  plaintiffs'  team.  Denis  was  driving  down 
the  street  "not  quite  In  the  center,"  but  near- 
er the  railroad  track,  traveling  at  the  rats 
of  about  six  miles  an  hour,  and  when  he  bad 
turned  to  go  Into  Pettenglll  street,  and  the 
horse  had  passed  substantially  across  the 
track,  the  defendant's  car  struck  the  team, 
threw  out  the  occupants,  and  carried  them 
some  distance  beyond  PettenglU  street,  cani- 
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ing  the  Injuries  complained  of  In  tbe  plain- 
tiffs' writs. 

1.  K  Is  alleged  In  the  plaintiffs'  dedara* 
tions,  and  contended  lu  argument,  that  the 
evidence  warranted  the  Jury  In  finding  that 
at  the  time  In  question-  the  defend^t's  car 
was  negligently  run  at  an  unreasonable  and 
dangerous  rate  of  speed  on  the  descending 
grade  of  Main  street  toward  the  Junctions 
with  PettenglU  street,  and  that  d\ie  care  was 
not  exercised  by  the  motorman  to  have  his 
car  under  such  control  as  It  approached  tbe 
Junctions  that  he  would  be  able  to  stop  It  In 
season  to  avoid  a  collision  with  the  plain- 
tiffs' team  In  the  event  that  the  latter  should 
be  turned  and  driven  across  the  track  Into 
PettenglU  street. 

It  has  been  seen  that  the  schedule  time 
on  this  trip  Involved  an  average  speed  of  12 
miles  an  hour.  This  rate  was  necessarily 
diminished  somewhat  In  taking  the  trolly 
switch  near  the  bouse  of  Henry  Brooks,  but 
the  remaining  distance  of  25  rods  from  the 
lower  end  of  the  switch  to  PettenglU  street 
was  on  a  descending  grade.  When  the  plain- 
tiffs came  out  of  the  driveway  at  the  Brooks 
house  onto  the  raUroad  track,  their  view 
was  unobstructed  for  a  distance  of  40  rods 
up  to  the  curve  In  the  street  above  mentioned, 
and  they  both  testify  that  they  looked  up  the 
track  to  see  if  the  ^ar  was  coming,  and  that 
none  was  In  sight  at  that  time.  Traveling 
at  the  rate  of  six  mUes  an  hour,  they  only 
required  one  minute  to  traverse  the  distance 
of  32  rods  to  PettenglU  street  But  the 
team  was  overtaken  by  the  car,  and,  If  the 
latter  had  not  reached  the  curve  at  the  time, 
the  plaintiffs  started,  it  must  have  run  at  the 
rate  of  about  14  miles  an  hour  In  order  to 
traverse  tbe  distance  of  72  rods  during  the 
one  minute  required  for  the  team  to  travel 
32  rods. 

Tbe  great  momentum  which  the  car  had 
acquired  when  it  reached  the  crossing,  as 
shown  by  the  distance  covered  by  it  after 
the  collision,  tends  strongly  to  support  the 
conclusion  that  it  had  attained  a  high  rate 
of  speed.  The  motorman  states  that  he  re- 
versed the  power  when  about  30  feet  distant 
from  the  crossing  as  soon  as  he  saw  the 
plaintiffs  turn  to  cross  the  track,  and  tbe 
witnesses  for  the  defense  agree  that  this 
was  tbe  moat  effective  means  of  stopping  the 
car.  Although  there  Is  a  sharp  conflict  of 
testimony  in  regard  to  the  exact  distance 
traversed  by  the  car  after  the  coUlslon,  there 
was  evidence  which  would  have  authorized 
the  Jury  to  find  that  the  injured  plaintiffs 
and  the  sleigh  were  carried  by  the  car  110 
feet  beyond  the  crossing 
.  The  motorman  also  admits  that  he  saw  the 
plaintiffs'  team  when  the  car  was  25  rods 
distant  from  the  crossing,  and  it  is  estab- 
lished by  tbe  weight  of  evidence  that  he 
Immediately  commenced  sounding  the  gong 
to  warn  the  driver  of  the  plaintiffs'  team. 
There  is  no  evidence,  however,  that  the 
speed  of  the  car  was  slackened  until  the 


I>ower  was  reversed  80  feet  from  the  cross- 
ing. It  is  suggested  on  the  part  of  the  de- 
fence tliat  tbe  plaintiffs  paid  no  attention  to 
the  sounding  of  the  gong,  and  gave  no  indi- 
cation of  their  purpose  to  cross  the  track  at 
PettenglU  street,  and  hence  that  there  was 
no  occasion  to  moderate  the  speed  of  the 
car.  But  it  is  not  in  controversy  that  the 
street  was  so  well  lighted  by  the  lights  in 
tbe  dwelling  bouses,  the  arc  light  opposite 
tbe  month  of  PettengUl  street,  and  by  the 
headUght  of  the  car  that  the  team  was 
plainly  visible  to  the  motorman,  and  the 
color  of  the  horse  distinguishable.  The  evi- 
dence warranted  tbe  Jury  in  finding  that, 
by  reason  of  the  Jingling  of  the  sleigh  bells, 
the  sound  of  the  gong  was  not  beard  by  the 
plaintiffs,  and  that,  by  the  exercise  of  rea- 
sonable care  and  vigilance,  the  motorman 
might  have  drawn  the  Inference  from  their 
conduct  that  the  gong  was  not  heard  by 
them.  In  the  exercise  of  due  care,  he  would 
have  seen  that  they  were  driving  along  near 
tbe  railroad  in  Ignorance  of  the  rapidly  ap- 
proaching car,  and  he  should  have  consider- 
ed that,  if  they  intended  to  cross  the  track 
at  PettenglU  street,  they  could  not  reason- 
ably be  expected  to  show  any  indication  of 
their  purpose  until  tbey  arrived  at  a  point 
so  near  the  Junction  that  with  the  speed  at 
which  the  cor  was  then  running  it  would  not 
be  possible,  with  any  agencies  at  his  com- 
mand, to  stop  it  in  season  to  prevent  a  col- 
lision if  the  team  in  fact  attempted  to  cross. 

Tbe  law  governing  the  rights  and  duties 
of  the  proprietors  of  street  railways  and 
travelers  with  ordinary  teams  In  their  rela- 
tions to  each  other  has  been  so  critically  ex- 
amined and  fully  considered,  both  upon  rea- 
son and  authority,  in  the  recent  decisions 
of  this  court,  that  no  extehded  discussion  of 
the  rules  applicable  to  the  case  at  bar  is 
here  required.  FlewelUng  v.  RaUroad,  89 
Me.  585,  86  Atl.  1056;  Atwood  v.  RaUway  Co., 
01  Me.  399,  40  Atl.  67;  Fairbanks  v.  Railway 
C!o.,  96  Me.  78,  ^  Atl.  421 ;  Warren  v.  RaU- 
way  Co.,  05  Me.  115,  49  Atl.  609;  Robinson 
V.  Street  RaUway,  99  Me.  47,  58  Atl.  67;  But- 
ler V.  Street  RaUway,  99  Me.  149,  58  Atl. 
776,  105  Am.  St  Rep.  267 ;  Marden  v.  Street 
RaUway,  100  Me.  41,  60  Atl.  530,  69  L.  R.  A. 
800,  109  Am.  St  Rep.  476. 

According  to  the  well-settled  law  of  this 
state,  those  operating  street  cars  and  travel- 
ers with  teams  have  equal  rights  on  the 
highway,  and  the  rights  of  each  class  must 
be  exercised  with  due  regard  to  the  rights 
of  the  other;  proper  consideration  being 
given  to  the  difference  in  motive  power  and 
to  the  fact  that  the  cars  must  run  on  a  fixed 
track,  and  rapidly  acquire  a  greater  momen- 
tum. AU  who  have  occasion  to  use  the 
highway,  whether  by  the  old  or  new  modes 
of  travel,  are  governed  by  tbe  same  rule  of 
reasonable  use  and  reasonable  care.  But  a 
distinction  Is  recognized,  both  by  reason  and 
authority  between  the  degree  of  caution  and 
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vigilance  to  be  exercised  by  street  cars  while 
running  along  the  street  between  the  crosa- 
Ings  and  that  required  when  approaching 
such  crossings.  It  is  now  held  with  a  sub- 
stantial unanimity  of  judicial  opinion  that, 
in  view  of  the  frequency  with  which  teams 
In  the  ordinary  course  of  travel  and  traffic 
must  pass  across  the  railway  at  public  street 
Junctions,  the  motorman  of  a  car  when  ap- 
proaching these  junctions  is  required  to  ex- 
ercise due  care  and  vigilance,  according  to 
the  exigencies  of  the  situation,  to  have  his 
car  under  such  control.  In  anticipation  of 
the  crossing  of  teams,  that  it  may  be  stop- 
ped at  the  junction  in  season  to  prevent  a 
collision  with  teams  that  may  suddenly  turn 
to  drive  over  the  track.  Marden  v.  Street 
Railway,  100  Me.  41,  60  Atl.  630,  69  L.  R.  A. 
300,  109  Am.  St  Rep.  476,  and  cases  cited. 

In  the  case  at  bar  the  jury  must  have 
reached  the  conclusion  that  the  defendant's 
servants  in  charge  of  the  car  at  the  time  in 
question  failed  to  exercise  that  degree  of 
vigilance  and  precaution  in  slackening  the 
speed  of  the  car  and  keeping  it  under  con- 
trol that  the  plain  exigencies  of  the  situa- 
tion required;  and,  after  a  patient  study  of 
the  physical  situation-  and  the  conduct  of 
the  parties,  this  court  does  not  feel  warrant- 
ed in  saying  that  the  finding  of  the  jury  was 
so  manifestly  wrong  that  it  must  be  set 
aside. 

2.  But  the  plaintifits  were  not  entitled  to 
recover  simply  upon  proof  of  defendant's 
negligence.  It  was  incumbent  upon  them  to 
go  further,  and  show  that  there  was  no  want 
of  ordinary  care  on  their  own  part  which 
contributed  as  a  proximate  cause  of  the  in- 
jury. 

The  jury  must  have  found  that  the  plain- 
tiffs were  not  gulity  of  any  negligence  ia  the 
management  of  the  team,  but  in  the  opinion 
of  the  court  this  finding  of  the  jury  was 
unmistakably  wrong  as  to  the  plaintiff  Jo- 
seph Denis. 

It  is  true  that  the  established  rule  re- 
specting steam  railroads,  that  it  is  negli- 
gence per  se  for  a  person  to  cross  the  track 
without  first  looking  and  listening  for  a 
coming  train,  has  been  repeatedly  held  by 
this  court  to  be  inapplicable  to  the  crossing 
of  the  tracks  of  a  street  railway  in  a  public 
street  where  the  cars  do  not  enjoy  the  ex- 
clusive right  of  way.  It  cannot  be  declared 
as  a  matter  of  law  that  it  Is  negligence  per 
se  for  a  traveler  to  cross  the  tracks  of  a 
street  railway  without  first  looking  and  lis- 
tening for  an  approaching  car.  But,  before 
crossing  a  street  railway,  the  traveler  Is  re- 
quired to  exercise  all  reasonable  and  ordi- 
nary care,  prudence,  and  vigilance  to  avoid 
a  collision  with  a  street  car,  and,  in  exercis- 
ing this  degree  of  care,  he  may  be  required 
as  a  matter  of  fact  in  many  situations  to 
look  and  listen  for  an  approaching  car  be- 
fore attempting  to  cross  the  trade.  He  must 
do  for  bis  own  safety  and  for  the  safety  of 
the  passengers  la  the  car  what  ordinarily. 


careful,  thoughtful,  and  prudent  itersons  are 
accustomed  to  do  under  like  circumstances. 
Whether  his  failore  to  look  and  listen  l>efora 
crossing  is  to  be  deemed  negligence  must  be 
determined  upon  all  the  facts  and  circum- 
stances disclosed  by  the  evidence.  Fairbanks 
V.  RaUway  Co.,  95  Me.  78,  49  Atl.  421 ;  War- 
ren V.  Railway  Co.,  95  Me.  115,  49  Atl.  609 ; 
Butler  V.  Street  Railway,  99  Me.  149,  58 
Atl.  775,  105  Am.  St  Rep.  267;  Marden  v. 
Street  Railway,  100  Me.  41,  60  Atl.  530,  69 
L.  R.  A.  300,  109  Am.  St  Rep.  476. 

The  plaintifit  Joseph  Denis  had  previously 
lived  on  Pettengill  street  and  for  years  liad 
been  familiar  with  the  running  of  the  cars 
on  Main  street,  and,  as  he  admits  in  his 
testimony,  "knew  they  were  liable  to  go  ba<^ 
and  forth  at  any  time."  He  appears  to  have 
apprehended  that  a  car  might  be  approach- 
ing at  the  time  he  came  out  of  the  dri^-e- 
way  of  Henry  Brooks;  for  he  states  that 
before  crossing  the  track  there  he  looked  tip 
the  street  to  see  if  a  car  was  coming,  and 
discovered  none.  But  he  must  hare  known 
that  the  speed  of  a  car  between  the  street 
crossings  on  such  descending  grade  would 
probably  be  moi%  than  twice  that  of  his  team, 
and  that  be  was  liable  to  be  overtaken  by  it 
before  reaching  Pettengill  street  He  should 
have  considered  that  the  jingling  of  his 
sleigh  bells  was  liable  to  prevent  him  from 
hearing  the  sound  of  the  gong  and  other 
noises  of  an  approactilng  car.  But  the  car 
must  have  come  around  the  curve  40  rods 
above  the  Brooks  house  within  a  few  seconds 
after  the  plaintitT  started  down  the  street. 
If  he  had  stopped  his  team  and  listened,  the 
sound  of  the  approaching  car  must  have 
been  heard  by  him.  If  he  had  turned  bis 
head  and  glanced  up  the  track,  the  head- 
light of  the  rapidly  approaching  car  would 
have  appeared  to  his  unobstructed  vision. 
He  did  neither  of  these  things,  but  with 
an  absence  of  caution  and  freedom  from  anx- 
iety difficult  to  explain  or  comprehend,  he 
drove  down  to  Pettengill  street  and,  without 
stopping  to  listen  or  turning  to  look,  he 
deliberately  attempted  to  cross  the  track. 
True,  he  says  he  was  looking  ahead  and 
thinking  it  more  probable  that  a  car  might 
be  coming  up  the  track,  but,  seeing  none 
ahead  of  him,  he  might  reasonably  have  ap- 
prehended the  approach  of  one  behind  tiim. 
Did  he  do  for  his  own  safety,  the  safety  of 
his  wife  and  child,,  and  the  passengers  on  the 
car  all  that  ordinarily  prudent  travelers 
usually  do  under  like  circumstances?  It  is 
the  opinion  of  the  court  that  in  this  respect 
there  was  a  failure  of  duty  on  his  part  and 
that  he  must  be  deemed  guilty  of  contribu- 
tory negligence. 

3.  But  the  contributory  negligence  of  the 
injured  party  that  will  prevent  a  recovery 
must  have  contributed  as  a  proximate  cause 
of  the  Injury.  Atwood  v.  Railway  Co.,  91 
Me.  405,  40  Atl.  67.  The  plaintiff  may  have 
been  negligent  and  his  negligence  may  liave 
afforded  an  occasion  or  opportunity  for  an 


Digitized  by 


Google 


p«.) 


THOMAS  V.  BOBDBN. 


1051 


injury  which  Is  caused  by  a  defendant's  sub- 
eequent  and  Independent  negligence,  but  such 
negligence  on  the  part  of  a  piaintlff  will  not 
prevent  a  recovery.  Ward  v.  Railroad  Co., 
96  Me.  145,  SI  Atl.  947. 

But  the  facts  In  this  case  are  materially 
different  from  those  In  the  last  named  cases, 
and  the  rule  there  applied  Is  not  applicable 
here.  In  each  of  those  cases  tlie  plaintiff  as 
the  result  of  his  own  prior  negligence  was 
in  a  passive  condition  of  peril  as  obvious  to 
the  defendant's  servants  as  that  of  a  person 
lying  on  the  track  unconscious  from  intoxi- 
cation or  sleep.  By  the  exercise  of  ordi- 
nary vigilance  and  precaution,  the  defendant 
in  those  cases  might  have  avoided  the  col- 
lision, and  Its  failure  to  exercise  such  precau- 
tion was  deemed  the  proximate  cause  of  the 
Injury,  for  the  reason  that  It  was  negligence 
subsequent  to  that  of  the  plaintiff  and  inde- 
pendent of  it. 

In  the  case  at  bar  the  defendant's  negli- 
gence cannot  be  deemed  subsequent  to  and 
Independent  of  the  plaintiff's  contributory 
negligence,  and  the  doctrine  of  prior  and  sub- 
sequent negligences  does  not  apply.  The  de- 
fendant's negligence  was  contemporaneous 
and  concurrent  with  the  plaintiff's,  and  not 
subsequent  to  It  The  plaintiffs  negligence 
actively  continued  from  Its  commencement 
to  the  moment  of  the  collision.  The  situation 
was  analogous  to  that  In  Butler  v.  Street 
Railway,  99  Me.  160,  58  Atl.  T79,  105  Am.  St 
Rep.  267.  As  stated  by  the  court  in  that 
case,  the  defendant's  negligence  "operated 
to  produce  the  result  In  connection  with  the 
plaintiff's  negligence  and  not  independently 
of  It.  The  plaintiff's  negligence  was  opera- 
tive to  the  last  moment,  and  contributed  to 
the  Injury  as  a  proximate  cause." 

The  verdict  in  favor  of  Joseph  Denis 
was  not  authorized  by  the  evidence,  and  must 
therefore  be  set  aside. 

4.  It  Is  contended  In  behalf  of  the  defend- 
ant that  the  verdict  in  favor  of  the  wife, 
Josephine  Denis,  should  also  be  set  aside, 
not  because  the  negligence  of  her  husband 
was  legally  Imputable  to  her,  for  the  doctrine 
of  Imputable  negligence  was  expressly  re- 
jected by  this  court  in  State  v.  B.  &  M.  Rail- 
road, 80  Me.  430,  15  Atl.  36,  but  for  the  al- 
leged reason  that  she  herself  was  guilty  of 
negligence  which  contributed  as  a  proximate 
cause  of  the  injury.  But,  as  observed  by 
this  court  in  Whitman  v.  Fisher,  98  Me.  577, 
57  Atl.  896:  "It  does  not  by  any  means  nec- 
essarily follow  that  a  wife-  who  is  riding 
with  her  husband,  and  who  is  herself  In  the 
exercise  of  reasonable  care.  Is  legally  respon- 
sible for  the  negligence  of  her  husband  as 
to  acts  over  which  she  has  no  control." 
Shultz  v.  Old  Colony  Street  Ry.  Co.,  193 
Mass.  309,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.) 
507,  118  Am.  St  Rep.  502.  Joseph  Denis, 
the  driver  of  the  team,  was  a  man  37  years 
old,  who  was  familiar  with  the  running  of 


the  cars  over  this  route.  He  owned  the  team 
which  be  was  driving,  and  It  Is  not  question- 
ed that  he  was  an  experienced  and  competent 
driver.  The  wUe  testifies  that  she  had  noth- 
ing to  do  about  driving  the  horse — she  was 
"afraid" — and  that  she  did  tell  h»  hus- 
band anything  about  driving  the  horse,  or 
make  any  suggestions  about  the  'railroad 
track  or  the  cars.  It  is  true  that  she  looked 
up  the  track  when  they  started  from  the 
Brooks  house,  presumably  on  accoimt  of  some 
remark  of  her  husband,  but  it  satisfactorily 
appears  from  all  of  the  evidence  that  she 
neither  assumed  nor  felt  any  responBlbllity 
for  the  management  and  control  of  the  team, 
but  deferred  entirely  to  the  judgment  and  ex- 
perience of  her  husband.  She  appears  to 
have  been  a  woman  In  feeble  condition,  this 
being  the  first  time  she  bad  been  out  of 
doors  since  the  birth  of  her  last  child  a 
month  before.  She  and  her  husband  occu- 
pied the  Whole  of  the  seat  In  the  sleigh,  and 
the  little  girl  six  years  old  sat  on  her  pa- 
rents' knees,  her  mother  holding  her  cape 
over  her  to  protect  her  from  the  cold. 

Upon  consideration,  therefore,  of  all  the 
facts  and  circumstances,  it  Is  the  opinion 
of  the  court  that  the  jury  did  not  commit  a 
manifest  error  In  finding  that  the  plaintiff 
Josephine  Denis  was  not  justly  chargeable 
with  culpable  negligence  for  failing  to  look 
or  listen  for  an  approaching  car  or  for  any 
other  acts  of  omission  or  commission  on  her 
part  connected  with  the  drive  that  evening. 

The  entries  must  accordingly  be  as  follows: 

In  the  case  of  Joseph  Denis: 

Motion  for  new  trial  sustained. 

In  the  case  of  Josephine  Denis; 

Motion  for  a  new  trial  overruled. 


(123  Pa.  184) 

THOMAS  v.  BORDEN. 

(Supreme  Court  of  Pennsylvania.    June  23, 
1908.) 

1.  Appeal  and  Ebbob  ({  575*)— Dismibsait- 
Obounds— Failubb  to  Cebtift  Tesiimont. 

Where  the  notes  of  testimony  in  an  equity 
case  have  not  been  certified  by  either  the  omcl^ 
stenographer  or  the  trial  judge,  the  appeal  may 
be  quashed. 

'   [Ed.  Note. — For  other  cases,  'see  Appeal  and 
Error,  Dec.  Dig.  I  675.*] 

2.  Appeal  and  Ebbob  (|  267*)  —  Dboisiors 
Review  ABi.K—FiRAi,iTT. 

The  dismissal  of  a  bill  without  hearing  evi- 
dence from  defendant  under  eqnity  rule  68,  is 
not  a  basis  for  an  assignment  of  error,  as  sacb 
action  does  not  become  final  until  made  so  by 
the  court  in  passing  on  exceptions  to  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  267.*J 

3.  Equitt  (S  368*)— DisiassAL  or  Bill— Reh- 

EDT. 

The  dismissal  of  a  bill  without  hearing  ev- 
idence from  defendant,  under  equity  rule  68,  is 
in  the  nature  of  a  nonsuit  at  law ;  and,  if  error 
is  committed  in  granting  such  a  motion,  it  is 
not  to  be  corrected  by  entering  a  decree  for 
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plalntil^  but  by  wttine  aaide  the  dismissal  and 
reinstatiug  the  bill  with  a  procedendo. 

[Ed.  Note.— For  other  cases,  see  ElqaitT,  Cent. 
Dig.  S  775;   Dec.  Dig.  (  368.*] 

4.  iNJUWCTiOTf  (1 110*)— Subjects  of  Pbotec- 

TION— AOBEKMEITT  NOT  TO  Elf  OAOK  IN  BUBI- 

KES8. 

On  a  bill  to  restrain  the  breach  of  an  agree- 
ment not  to  engage  in  a  certain  business  for  a 
stipalated  period,  an  averment  in  the  answer 
that  the  written  agreement  had  been  rescinded, 
and  an  oral  agreement  substituted,  in  which 
there  was  no  such  restriction,  is  responsive; 
and,  if  not  overcome  bj  proof,  the  bill  is  prop- 
erly dismissed. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  119.»] 

5.  Injunction  (|  61*>— Subjects  o»  Pbotec- 

TION— AOBEEKENT  NOT  TO  EnOAOE  IN  BUSI- 
NESS. 

A  claim  for  an  injunction  to  restrain  the 
breach  of  an  agreement  not  to  engage  in  the 
business  of  extracting  teeth  by  the  use  of  nitrous 
oxide  gas,  or  any  other  method  invented  and 
used  exclusively  by  complainant,  is  without 
foundation,  where  such  method  of  extracting 
teeth  was  neither  invented  nor  used  exclusively 
by  complainant. 

[Ed.  Note.— For  othet  cases,  see  Injunction, 
Dec.  Dig.  t  61-*J 

Appeal  from  Court  of  CommoD  Fleas,  Pbll- 
adelpfaia  County. 

BUI  for  an  injunction  by  John  D.  Thomas 
against  Walter  A.  Borden.  Decree  for  de- 
fendant dismissing  the  bill,  and  complainant 
appeals.    Affirmed: 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

George  Wharton  Pepper,  Henry  J.  Scott, 
A.  Culver  Boyd,  and  John  Q.  Johnson,  for 
appellant  Alex.  Simpson,  Jr.,  and  Smltbers 
&  Lank,  for  appellee. 

BROWN,  J.  That  there  may  be  an  end  to 
tbese  proceedings,  and  that  the  appellant 
may  know  his  bill  was  properly  dismissed, 
we  have  concluded  not  to  quash  his  appeal, 
though  there  are  good  reasons  for  doing  so. 
The  notes  of  testimony  have  not  been  cer- 
tified by  either  the  official  stenographer  or 
the  trial  judge.  When  the  plaintiff  closed 
his  case  on  the  hearing  below,  the  following 
decree  was  made  by  the  trial  judge:  "And 
now,  December  3,  1907,  the  trial  judge,  upon 
the  close  of  complainant's  evidence,  being  of 
opinion  that  the  case  made  in  the  bill  has 
not  been  sustained,  hereby  orders  and  de- 
crees that  the  bill  In  equity  filed  in  this  case 
be  dismissed  at  plalntifTs  costs."  This  dis- 
missal of  the  bill,  without  hearing  evidence 
on  the  part  of  the  defendant,  was  under  eq- 
uity rule  68,  and  the  effect  of  it  was  a  non- 
suit at  law,  but  neither  the  decree  of  the 
trial  judge,  nor  the  action  of  the  court  in 
banc  on  what  counsel  for  appellant  term  the 
"exceptions"  to  it.  Is  assigned  as  error.  The 
first  assignment  is  simply,  "The  learned 
court  erred  In  dismissing  the  plaintiff's  bill." 
We  have  nothing  before  ns  to  show  ttiat  the 
court  dismissed  the  bill.     The  trial  judge 


dismissed  it,  but  his  action  did  not  beeeett 
final  until  made  so  by  the  coart  In  pasis; 
upon  exceptions  to  it.  The  other  asBlgmneii:, 
alleging  error  by  the  court  in  not  entering  t 
decree  in  favor  of  the  plaintiff.  Is  bad.  Wbea 
the  plaintiff  closed  his  case  the  defendant's 
motion  was  In  the  nature  of  an  appiicatiaD 
for  a  nonsuit  on  the  law  side  of  tlie  coun, 
and,  if  error  is  committed  in  g^rantlng  sncl;  i 
motion,  it  is  not  to  be  corrected  by  enterji; 
a  decree  for  the  plalntiif,  bat  by  setting  acjd<; 
the  dismissal  of  tlie  bill  and  reinstating  ;: 
with  a  procedendo. 

On  January  1,  1903,  the  appellant  and  ap- 
pellee entered  into  a  written  agreement  c'. 
copartnership  for  the  practice  of  deotisny 
for  a  period  of  five  years,  onleas  sooner  ter- 
minated by  the  death  of  either,  "or  other- 
wise." The  clause  in  the  agreement  whici 
the  appellant  seeks  to  have  specifically  en- 
forced by  this  bill  is  as  follows :  "Said  Wal- 
ter A.  Borden  agrees  tliat  he  will  not  dnriLg 
the  continuance  of  tills  agreement  or  any  ex- 
tension thereof,  or  within  five  years  after 
the  termination  thereof,  or  of  any  extension 
thereof,  without  the  written  consent  of  the 
said  John  D.  Thomas,  carry  on  or  practice 
either  in  lUs  own  name,  or  as  assistant  to. 
or  partner  of,  or  associated  with  any  one 
else  the  business  of  extracting  teeth  by  tis 
use  of  nitrous  oxide  gas,  or  any  other  meth- 
od invented  and  used  exclusively  by  said 
John  D.  Thomas,  ill  the  city  of  Plilladelphia: 
and  that  he  will  not  in  any  event,  or  at  an; 
time,  or  in  any  place,  use  or  refer  to  tike 
name  of  the  said  Jolm  D.  Thomas,  or  of  the 
Colton  Dental  Association,  or  to  bis  business 
relations  with  said  John  D.  Thomas."  Tha: 
portion  of  tile  clause  covenanting  that  the  tf- 
pellee  wQl  not  use  or  refer  to  the  name  cf 
John  D.  Thomas,  or  of  the  Colton  Dental  As- 
sociation, or  his  business  rdations  with  the 
appellant,  is  no  longer  in  the  case,  as  it  wu 
the  subject  of  a  stipulation  between  the  par- 
ties on  the  triaL  The  prayer  of  the  appel- 
lant is  for  an  injunction  to  restrain  the  ap- 
pellee "from  carrying  on  or  practicing,  either 
in  his  own  name,  or  as  assistant  to,  or  part- 
ner of  or  associate  with  any  one  else,  the 
business  of  extracting  teeth  hy  the  ose  of 
nitrous  oxide  gas  or  ansesthesia,  at  any  time 
prior  to  January  1,  1918."  The  bill  areis 
that  on  August  20,  1007,  the  appellee  notified 
the  appellant  in  writing  that  be  would  ter- 
minate the  agreement  of  January  1.  190S,  at 
the  expiration  of  30  days  from  said  date: 
that  said  noti<^  was  given  without  any  legal 
cause  or  reason;  tliat  the  appellee  accepted 
said  notice,  and  the  agreement  became  ter- 
minated on  September  19,  1907.  This  arer- 
ment,  In  substance.  Is  that  the  agreement  cf 
January  1,  1903,  had  continued  np  to  Sep- 
tember 10,  1007. 

In  the  tenth  paragraph  of  Ids  answer  the 
appellee  sets  forth  that  about  October  1. 
1905,  he  personally  served  upon  the  appellant 
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the  foUowlng  notice:    "My  Dear  Dr.  Thom- 
as :     Owing  to  the  many  objectionable  changes 
made  by  you  and  your  habits  professionally 
and  personally  during  the   last  two  years 
tbat  have  become  unbearable  for  me,  I  wish 
to  notify  you  that  thirty  days  from  to-day 
(October  1, 1905),  I  will  separate  myself  from 
copartnership  ttiat  has  existed  between  us 
since  January  1/03.    Very  truly  yours,  W.  A. 
Borden."    To  this  notice  the  following  reply 
was  received  by   the   defendant,   in   which 
there  is  an  erroneous  reference  to  bis  letter 
as  being  of  the  29th:    "10/12/05.    My  Dear 
Dr.  Borden:   Eef erring  to  yours  of  the  29th, 
will  say  that  I  accept  the  proposition,  and  that 
our  associations  will  cease  upon  October  31st 
Very  truly  yours,  J.  D.  Thomas."    Following 
this,  there  Is  a  further  averment  that,  pursu- 
ant to  the  above  two  notices,  the  agreement 
of  January  1,  1903,  was  terminated,  and,  at 
the  earnest  request  of  the  appellant,  the  ap- 
pellee made  a  new  verbal  agreement  with 
him,  as  follows:    "After  October  31,  1905,  I 
should  assume  entire  charge  of  the  business, 
except  at  such  times  as  he  saw  fit  to  be  pres- 
ent ;  that  the  partnership  was  to  be  upon  the 
basis  of  my  receiving  30  per  cent,  of  the 
gross  receipts,  plus  $15  for  each  week  during 
which  the  plaintiff  should  be  absent,  I  to 
forward  his  share  of  the  receipts  to  where- 
ever  he  might  be.  If  away,  keep  the  books, 
collect  accounts,  aind  pay  bills  out  of  the  in- 
come, and  generally  supervise  the  business, 
he  to  pay  the  rent  of  the  house  and  maintain 
the  offices  and  pay  the  help."     A  further 
averment  is  that  no  period  was  agreed  upon 
as  to  the  continuance  of  the  new  partner- 
ship, which  went  into  effect  on  November  1, 
1905,  "and  no  other  terms,  except  the  above, 
were  agreed  upon."    Here  Is  a  distinct  aver- 
ment in  the  answer,  not  only  of  the  termina- 
tion of  the  agreement  of  January  1,  1903, 
but  of  a  rescission  of  it  by  the  parties  to  it, 
and  tlie  formation  of  a  new  partnership  up- 
on new  terms,  which  did  not  include  the  pro- 
vision which  the  appellant  would  now  have 
enforced.    This  is  req)onsive  to  the  bill,  be- 
cause It  avers  continued  relations  between 
the  appellant  and  the  appellee  up  to  Septem- 
ber 19,  1907,  under  the  agreement  of  Janu- 
ary 1,  1903.    If  this  was  BO,  and  the  terms 
of  tbat  agreement  were  of  an  enforceable 
kind,  the  appellant  was  entitled  to  his  pray- 
er, but  if  the  agreement  of  1003  had  termi- 
nated nearly  two  years  before,  and  a  new 
one  substituted  for  it,  containing  no  covenant 
by  the  appellee  that  he  would  not  engage  in 
tbe  business  of  extracting  teeth  by  the  use  of 
nitrous  oxide  gas,  or  any  other  method  In- 
vented or  used  exclusively  by  the  appellant, 
tbe  injunction  was  properly  refused.     The 
answer    is    further    responsive,    because    it 
states   tbe  iwrticulars   of   the    transaction 
charged  and  ingqired  into  by  tlie  bill..  Ba- 
ton's Appeal,  66  Pa.  483;   Merritt  v.  Brown, 
19  N.  J.  Eq.  286.    No  witness  was  called  by 


the  appellant  to  overcome  thlB  part  of  the 
answer,  and  tbe  first  reason  given  by  counsel 
for  appellee  for  dismissing  the  appeal  is  sus- 
tained. As  It  la  sufficient,  others  which 
might  be  given  need  not  be  stated.  No  rea- 
sons were  given  by  the  learned  trial  jndge 
for  his  decree  at  the  time  he  made  It,  but,  in 
an  opinion  filed  since  this  appeal  was  taken, 
he  properly  holds  that,  if  the  plaintiff  stands 
upon  the  words  of  the  agreement  of  Janu- 
ary 1,  1903  (which  is  of  a  kind  to  be  strictly 
construed),  forbidding  the  appellee  from  en- 
gaging in  "the  business  of  extracting  teeth 
by  the  use  of  nitrous  oxide  gas  or  any  other 
method  invented  and  used  exclusively  by 
said  John  D.  Thomas,"  the  dalm  to  an  in- 
junction Is  without  foundation,  as  the  meth- 
od of  extracting  teeth  by  the  use  of  nitrous 
oxide  gas  was  neither  invented  nor  used  ex- 
dusively  by  the  appellant 
Appeal  dismissed,  at  appellant's  costs, 

(2»  Pa.  ise) 
GANOLE  V.  ALIiEN  et  nx. 

(Snnreme  Court  of  Pennsylvania.    Jnne  23, 
1008.) 

1.  Appeal  ano  Ehbob  (|  719*)— Bkview— Ee- 
BOB8  Not  Assigned. 

Ordinarily  the  Supreme  Coart  is  not  con- 
cerned to  inquire  into  errors  not  specifically  as- 
signed; and,  where  the  record  shows  departure 
from  established  rales  and  procedure,  aSectins 
only  the  rights  of  the  parties  to  the  action,  and 
no  specific  complaint  la  made  with  reference 
thereto,  the  Sopreme  Court  will  assume  tbat  the 
departure  was  made  by  mutual  consent. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2968;  Dec.  Dig.  i  719.*] 

2.  Appeal  and  BRBoa  (f  719*)— Rkvmw— ES- 
BOBS  Not  Assionbd. 

Where  a  departure  from  established  rules 
and  procedure  Is  m  clear  disregard  of  recognized 
public  policy,  or  in  violation  of  statute,  tbe  Su- 
preme Court  will  take  notice  of  the  error  wheth- 
er assigned  or  not,  and  will  take  notice  of  such 
an  error  as  permitting  a  husband  to  testify 
against  his  wife,  .though  not  assigned  aft-  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2974 ;   Dec.  Dig.  i  710.»] 

3.  WrTNEssES  9  36*)— CoMPBTKiTCY— HusBAifn 

AND    WlFB. 

Act  May  23,  1887  (P.  L.  159)  i  5,  is  more 
than  confirmatory  .of  the  common-law  rule  that 
husband  and  wife  are  incompetent  to  testify 
against  each  other,  and  forbids  either  of  them 
to  testify  against  the  other. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  |§  79.  125;  Dec.  Dig.  8  36.*] 

4.  WrrwESSES   (|   62*)— Competency  — Hub- 
band  AND  Wife. 

Connivance  by  tbe  parties  cannot  evade  Act 
May  23,  1887  (P.  L.  159)  f  6,  providing  that 
neither  the  husband  nor  wife  shall  l>e  permitted 
to  testify  af;ainst  the  other,  nor  can  indulgence 
by  tbe  court. 

[Ed.   Note.— For  other  eases,   see  Witnesses, 
Cent  Dig.  t  177;   Dec.  Dig.  i  62.*] 

6.  Witnesses  (|  52*)— Cokpederox— Husband 
ABD  Wnx. 

Under  Act  M^y  23,  1887  (P.  L.  159)  f  5, 
providing:  that  neither  the  husband  nor  wife  shall 
be  permitted  to  testify  against  the  otber,  it  wap 
error,  in  trespass  against  a  husband  and  wife. 
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to  permit  the  husband  to  be  called  by  plaintiff 
as  for  cross-examination,  and  to  testify  that  he 
was  acting  as  his  wife's  agent  in  the  commisgion 
of  the  trespass,  where  his  participation  was  not 
questioned,  and  the  sole  object  was  to  involve 
Uie  wife. 

[BSJ.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  §  52./] 

6.  Witnesses    (S    52*)  —  Competerct  —  Evi- 
dence OF  Husband. 

In  trespass  against  a  husband  and  wife  for 
the  wrongful  removal  of  a  building  erected  by 
them  on  plaintiff's  lot  under  a  mistaken  belief  as 
to  title,  the  husband  was  called  by  plaintiSE,  as 
for  cross-examination,  and  testified  that  the  lot 
with  the  building  on  it  was  worth  seven  times 
the  value  of  the  lot  without  the  building.  Beld 
that,  though  such  testimony  might  be  regarded 
as  an  admission  by  the  husband  and  conclusive 
against  himself,  it  was  inadmissible  as  against 
the  wife,  and  did  not  authorize  directing  a  ver- 
dict against  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  52.*] 

7.  Damages  (S  208*)— Evidence  —  Questions 

rOB   JUBT. 

In  an  action  against  a  husband  and  wife 
to  recover  damages  for  the  alleged  wrongful  re- 
moval of  a  dwelling  house  from  plaintiifs  land, 
where  the  only  evidence  as  to  damage  was  abso- 
lutely incompetent,  and,  if  considered  as  an  ad- 
mission by  the  husband  and  conclusive,  against 
him  as  against  his  wife,  was  but  an  expression 
of  opinion,  it  was  reversible  error  to  direct  a 
verdict  and  not  to  submit  the  question  of  dam- 
ages as  to  the  wife  to  a  jury. 

lEd.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  §  208.*] 

Mitchell,  O.  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Lnzerne  County. 

Trespass  by  John  F.  Canole  against  Wal- 
ter J.  Allen  and  wife  for  damages  for  the 
wrongful  removal  of  a  dwelling  house  from 
plalntifTs  land.  Judgment  for  plaintiff  for 
$2,300,  and  defendants  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

M.  J.  Mulhall  and  John  McGabren,  for 
appellants.  John  T.  Lenahan  and  James  L. 
Lenahan,  for  appellee. 

STEWART,  J.  This  controversy  has  Its 
origin  In  a  disputed  title  to  a  lot  of  ground 
at  Harvey's  Lake.  The  appellants,  Walter 
A.  Allen  and  Jennie  A.,  his  wife,  were  in 
possession  of  the  lot,  claiming  under  a  tax 
title  in  the  wife's  name.  Trusting,  unwise- 
ly as  it  turned  out.  In  the  sufficiency  of  this 
title,  they  proceeded  to  erect  a  building  on 
the  lot,  the  husband  actively  participating 
in  and  superintending  the  work.  Before 
the  foundations  had  been  completed,  Canole, 
the  appellee,  learning  that  work  was  being 
done  by  some  one  on  the  lot,  went  to  the 
premises  and  there  had  an  interview  with 
the  husband,  in  the  course  of  which  he  as- 
serted his  ownership,  and  warned  Allen 
against  proceeding  further  with  the  build- 
ing.   The  Aliens  proceeded  notwithstanding 


to  complete  the  building.  After  Its  com- 
pletion Canole  brought  ejectment.  He  was 
successful  in  the  court  below,  and  in  the 
Superior  Court  on  appeal  taken.  A  writ 
of  habere  facias  followed,  and  re-entry  was 
made  thereunder.  But  the  two-story  frame 
dwelling  which  the  Aliens  had  built  upon  tbe 
lot,  and  which  Canole  saw  when  lie  last 
visited  the  premises,  was  then  missing.  As 
soon  as  the  record  in  the  ejectment  suit  had 
been  returned  from  the  Superior  Court.  Wal- 
ter A  Allen,  the  husband,  with  an  expedi- 
tion that  frustrated  the  injunction  process 
which  the  plaintiff  had  invoked,  had  mov- 
ed the  building  bodily  from  its  foundations 
over  upon  an  adjoining  lot.  Thereupon  the 
plaintiff,  possession  of  the  lot  having  been 
restored  to  him,  began  the  present  action 
to  recover  damages. 

The  case  as  tried  in  the  court  below  pre- 
sents some  very  peculiar  features,  which 
are  but  feebly  disclosed  in  the  assignments 
of  error.  Ordinarily  we  are  not  concerned 
to  inquire  Into  errors  committed  on  the  trial 
of  a  case  not  specifically  assigned  for  review. 
Where  the  record  of  a  case  shows  depart- 
ure from  established  rules  and  procedure, 
affecting  only  the  rights  of  the  parties  to  the 
action,  and  no  specific  complaint  is  made 
with  respect  thereto,  we  assume  that  the 
departure  was  made  by  and  with  mutnal 
consent— conventlo  legem  vincit  Not  so, 
however,  where  the  departure  manifests  a 
clear  disregard  of  recognized  public  policy, 
or  is  in  violation  of  express  statutory  pro- 
visions. Restrictions  so  imposed  are  not 
subject  to  the  pleasure  of  the  parties  or  the 
power  of  the  courts.  In  such  case  this  court 
will  take  notice  of  the  error  whether  as- 
signed or  not  The  present  case  serves  as 
an  example.  While  involving  qnestioius  both 
of  law  and  fact,  it  was  tried  by  the  court 
Just  as  though  there  bad  t)een  a  written  sut»- 
mlsslon  filed  dispensing  with  the  jury.  The 
trial  Judge  determined  what  the  facts  of 
the  case  were,  and  the  only  office  perform- 
ed by  the  Jury  was  to  return  perfunctorily 
the  verdict  which  he  directed.  This  fact 
is  without  special  significance,  except  in  con- 
nection with  a  single  assignment  to  be  con- 
sidered later,  and  is  referred  to  here  only 
that  the  method  observed  on  the  trial  may 
be  the  lietter  understood.  The  action  was 
trespass  against  the  husband  and  wife  Joint- 
ly. The  wife  was  not  present  when  the 
trespass  was  committed.  A  recovery  against 
her  could  be  allowed,  of  course,  only  as  it 
was  shown  that  the  husband  who  committed 
the  trespass  was  in  so  doing  the  wife's  agent. 
The  whole  case  against  the  wife  turned  npon 
the  question  of  the  husband's  agency.  To 
establish  it,  the  plaintiff  called  the  hus- 
band to  the  stand  to  testify  as  under  cross- 
examination;  and  was  permitted  to  show  by 
him  that  in  removing  the  building  from  the 


*For  other  cases  see  same  topic  and  Bection  NUMBER  tn  Dec  *  Am.  Diss.  1907  to  data,  *  Reporter  Inducoa 


Digitized  by 


Google 


Pa.) 


OANOLE  T.  ALLEN. 


1055 


plalntilTB  lot  he  wiis  acting  for  the  wife  as 
tier  authorized  agent.  Outside  the  testimony 
of  the  husband,  elicited  In  the  manner  stat- 
ed, there  was  not  a  particle  of  eTldence  that 
the  wife  had  any  part  in  the  removal  of  the 
building,  or  had  any  knowledge  that  It  had 
been  removed.  Indeed,  the  husband  was  the 
only  witness  called  by  the  plaintUF.  He  rest* 
ed  the  whole  case,  in  all  its  parts,  upon  the 
enforced  testimony  of  this  single  witness. 
On  such  evidence  a  recovery  agralnst  the 
wife  was  not  only  permitted,  but  was  or- 
dered by  the  Judge;  and  that  too  for  an 
amount  more  than  seven  times  as  great  as 
the  valae  of  the  plaintlflTs  lot 

The  evidence  was  admitted  under  objec- 
tion; but  its  admission,  strange  to  say,  is 
not  assigned  as  an  error.    The  error  is  too 
plain    and   palpable    to    escape   notice   even 
without  an  assignment   to  bring   It  to   our 
attention;    and,    since    It   Involves    a    most 
serious  transgression  of  a  fundamental  poli- 
cy which  has  endured  as  long  as  our  Juris- 
prudence,   and   which,    Instead  of   suffering 
Impairment    or    modification    by    reason    of 
changed  conditions,  has  been  reinforced  by 
legislation,  it  becomes  onr  duty  not  only  to 
notice  It,  but  reprobate  It    At  common  law 
husband  and  wife  are  Incompetent  to  tes- 
tify against  each  other.    This  rule  has  never 
been  relaxed;  on  the  contrary.  It  has  been 
reinforced,   and   guarded   from   invasion   by 
statutory  enactment.     Our  act  of  May  23, 
1887  (P.  L.  158),  defining  competency.  Is  more 
than  confirmatory  of  the  common-law  rule. 
It  declares  In  express  terms   that  neither 
shall   be  permitted   to  testify    against   the 
other,  a  prohibition  of  which  both  the  par- 
ties to  the  suit  and  the  trial  Judge  as  well 
are  bound  to  take  notice.     Connivance  by 
the  parties  cannot  evade  It,  nor  can  Indul- 
gence by  the  court    The  language  of  the  act 
is:    "Nor  shall  husband  or  wife  be  compe- 
tent or  permitted  to  testify  against  each 
other."    Section  6.    It  Is  imnecessary  to  note 
the  exceptions  to  this  provision.     We  are 
here  considering  a  case  where  the  husband 
was  called  for  no  other  purpose  than  to 
testify  against  his  wife.    The  purpose  was 
as  manifest  as  though  it  had  been  avowed. 
The  fact  that  be  was  called  by  the  plaintiff 
may  not  have  been  conclusive  as  to  the  put- 
IKJse,  since  the  right  of  the  plaintiff  to  call 
him  as  under  cross-examination  to  elicit  tes- 
timony affecting  only  himself  may  be  con- 
ceded.   But  his  participation  In  the  removal 
of  the  building  was  not  questioned.     The 
whole   object  of  the   case  was  to   Involve 
the  wife  and  make  her  estate  liable.    Having 
shown  by  the  witness  that  he  had  removed 
the  bnlldlng,  the  examination  should  have 
been  baited  right  there.     Nothing  he  testi- 
fied to  on  this  subject  gave  rise  to  any  in- 
ference  of   the   wife's   participation.      His 
examination  was  allowed  to  proceed  in  the 
most  direct  and  positive  way  to  establish  as 


an  independent  fact  the  husband's  agency 
for  the  wife. 

There  are  cases,  notably  Ballentlne  v. 
White,  77  Pa.  20,  where  it  Is  held  that  where 
either  husband  or  wife  is  called  to  testify 
for  the  other,  If  upon  cross-examination  a 
fact  is  elicited  adverse  to  the  party  calling, 
such  fact  may  properly  be  considered  in  the 
case,  since  this  was  a  necessary  risk  inci- 
dent to  the  right  to  call.  But  the  distinc- 
tion between  these  cases  and  the  one  we  are 
considering  is  wide  and  plain.  Here  the  wit- 
ness was  not  called  by  the  wife  to  testify 
in  her  behalf,  bnt  adversely,  and  as  under 
cross-examination.  This  was  allowed  be- 
cause he  was  a  party.  Suppose  he  had  not 
been  a  party,  could  the  plaintiff  have  made 
him  a  witness  against  the  wife?  Certainly 
not  How  then  does  the  fact  that  he  was  a 
codefendant  alter  the  case?  In  no  respect  at 
all,  except  that  the  plaintiff,  in  calling  him, 
could  not  be  regarded  as  accrediting  him, 
and  was  at  liberty  to  conduct  the  examina- 
tion as  thongh  it  were  a  cross-examination. 
The  disability  to  testify  against  the  wife 
must  be  the  same  in  either  case.  In  allowing 
this  examination  of  the  witness  to  establish 
the  wife's  participation  In  the  trespass,  seri- 
ous error  was  committed.  But  this  was  not 
the  full  extent  of  the  error.  We  have  said 
that  the  plalntifTs  whole  case  was  made  to 
rest  upon  the  testimony  of  the  husband. 
The  other  important  feature  was  the  amount 
recoverable;  the  trespass  having  been  estab- 
lished. The  husband  was  cross-examined 
with  reference  to  It,  and  there  Is  not  a  sylla- 
ble of  evidence  on  the  subject  of  damages, 
except  what  was  enforced  out  of  him  by 
this  method.  He  testified  that  the  value  of 
plalntifTs  lot  immediately  after  removal  of 
the  house  he  had  erected  was  $350 ;  that  the 
value  of  the  lot  with  the  house  upon  it  was 
$2,650.  Upon  this  testimony,  and  this  alone, 
the  trial  judge  directed  the  Jury  to  return 
a  verdict  for  the  plaintiff  for  $2,300,  the 
actual  difference.  The  admission  of  this  evi- 
dence was  quite  as  flagrant  a  disregard  of 
the  law  as  was  that  with  respect  to  the  mat- 
ter of  agency.  It  was  directed  against  the 
wife,  and  Its  only  purpose  was  to  charge  her 
estate. 

It  Is  In  connection  with  this  feature  of  the 
case  that  we  have  the  only  assignment  of  er- 
ror that  can  be  sustained,  and.  Indeed,  the 
only  one  that  touches  even  remotely  upon 
the  real  error.  The  plaintiff  submitted  the 
following  point:  "Under  the  undisputed 
evidence  In  the  case,  the  verdict  must  be 
for  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $2,300."  The  affirmance  of 
this  point  constitutes  the  fifth  assignment  of 
error.  It  hardly  calls  for  discussion.  Not 
only  was  the  evidence  on  which  It  rested 
wholly  and  absolutely  Incompetent,  as 
against  the  wife,  but  even  were  It  other- 
wise, If  the  evidence  had  come  from  a  com- 
petent source,  its  consideration  would  have 
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been  for  the  jury.  WhQe  It,  may  be  regarded 
as  an  admission  by  the  husband,  and  there- 
fore conclnsive  against  himself,  requiring 
no  sulnnlsslon,  as  against  the  wife  it  was 
bnt  an  expression  of  an  opinion.  The  fact 
that  defendant  offered  nothing  against  it 
did  not  establish  it  as  a  matter  of  law  for 
the  court  to  so  declare.  It  is  nothing  to  the 
porpose  to  say  that  the  result  would  not 
have  been  different  had  the  case  been  sul>- 
mitted.  How  are  we  to  know  it  would  not, 
except  as  we  assume  that  the  Jury  would 
have  given  the  same  credit  to  the  witness 
as  did  the  Judge,  and  put  the  same  construc- 
tion upon  his  language?  These  are  consid- 
erations peculiarly  and  exclusively  for  the 
Jury.  Besides,  it  is  not  a  question  of  result, 
but  of  method  in  reaching  a  result  There 
is  only  one  correct  method  when  the  testi- 
mony Is  oral,  and  especially  In  cases  where 
damages  are  to  be  liquidated,  and  that  is 
through  the  deliberate  action  of  the  Jury. 
True,  the  defendant  did  not  specifically  ask 
that  the  question  of  damages  should  be  sub- 
mitted. Such  fact  has  been  allowed  in  some 
cases  to  avert  reversal ;  but  this  is  not  a  case 
which  calls  for  any  effort  to  save  it  through 
any  relaxation  of  established  rules.  The 
law  gave  to  this  plaintiff  the  ownership  of 
the  house  which  the  defendant  built  on  his 
lot  unwittingly.  Assuming  that  it  was  re- 
moved by  these  defendants,  after  they  learn- 
ed of  their  mistake,  they  are  answerable  to 
the  extent  of  the  injury  they  have  done  the 
plaintiff's  freehold  by  removing  the  improve- 
ments they  themselves  had  built  thereon. 
The  trial  Judge  determined  this  injury  to  be 
more  than  seven  times  the  value  of  the 
plaintifTs  lot  and  required  the  Jury  by  their 
verdict  to  say  the  same.  If  the  plaintiff  is 
actually  entitled  to  recover  this  sum,  let  it 
be  BO  determined  in  the  only  regular  way  by 
the  unfettered  and  deliberate  action  of  a 
Jury. 
The  sixth  assignment  of  error  is  sustained. 


Judgment  reversed,  and  a  venire  facias  da 
novo  awarded. 

MITOHBIiL,  d  J.,  dissenta. 

(TIN.  H.  on 
STEVENS  ▼.  STEVENS  et  aL 
(Supreme  C!oart  of  New  Hampshire.    HiUrt)<ir> 

ough.    Oct  9,  1906.) 
GiTTs  (I  40«)— Evidence— Sx;mciKNCT. 

Ehridence  held  to  austain  a  finding  that  sums 
paid  by  a  trustee  to  cestuis  que  trust  in  excess 
of  6  per  cent  interest  on  the  trust  fond  consti- 
tuted a  gift 

(Ed.  Note.— For  otiier  cases,  see  Gifts,  Dee. 
Dig.  i  49.*] 

Exception  from  Superior  Court,  HUIsbor> 
ough  County. 

Action  by  Calvin  A.  Stevens,  trustee, 
against  Helen  L.  Stevens  and  another.  From 
a  Judgment  for  defendants,  plaintiff  brings 
exception.    Exception  overruled. 

George  D.  Beattys,  for  plaintUf.  George  B. 
French,  for  defendants. 

MEMORANDUM.  Probate  appeal.  The  ap- 
pellant received  the  fund  in  controversy  as 
trustee  under  the  will  of  WUliam  Stevens. 
He  did  not  invest  the  fund,  but  commingled 
it  with  his  own  estate,  and  paid  over  from 
time  to  time  various  sums  to  the  cestuis  que 
trustent,  who  were  entitled  to  the  income. 
The  sums  so  paid  exceeded  6  per  cent  inter- 
est on  the  fund,  for  which  the  trustee  con- 
sented to  be  charged.  It  was  found  that  the 
excess  was  a  gift  from  the  trustee  to  the 
beneficiaries.  The  trustee  excepted  to  this 
finding,  upon  the  ground  that  there  was  no 
evidence  to  support  it  As  such  evidence  was 
found  in  the  manner  in  which  the  trust  was 
conducted  for  a  long  period  and  from  the 
relations  of  the  parties,  and  in  letters  and 
oral  admissions  of  the  trustee,  the  order  was: 

Exception  overruled. 

PEASLEE,  J.,  did  not  sit 
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BRIOHTHAM  BROS.  T.  OEOROB  M.  ORir- 
FIN  k  CO. 

(Supreme   Court   of  Rhode   Island.     Not.   13, 
1906.    On  Rehearing,  Not.  16.  1908.) 

Saixb  ((  S3*)— IicpuxD  AaBraoacNT. 

Plaintiffs,  having  contracted  as  one  firm 
to  deliver  poultry  to  defendant,  can  recover  as 
another  firm  any  sum  due  for  poultry  consigned 
by  such  other  firm,  but  cannot  recover  on  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  t  60;   Dec.  Dig.  i  33.»] 

Exceptions  from  Superior  Court;  PtotI- 
dence  and  Bristol  Oonntlea. 

Action  by  Everett  Brlgbtnian  and  an- 
other, partners  as  Brlghtman  Bros.,  against 
George  M.  Oril&n  &  Co.  From  a  verdict  for 
plaintltFs,  defendants  bring  exceptions.  Ex- 
ceptions sustained,  and  case  remitted  for  new 
trial. 

Argued  before  DUBOIS,  BLODUETT, 
JOHNSON,  and  PABKHUBST,  JJ. 

William  M.  P.  Bowen,  for  plaintiffB.  lit- 
tiefleld  tc  Barrows,  for  defendants. 

PER  CURIAM.  It  appears  that  the  plain- 
tiffs, Everett  Brlghtman  and  Everett  L.  Man- 
chester, were  copartners  together  In  two 
firms,  one  doing  business  in  Maysville,  Ky., 
and  styled  "E.  Brlghtman  &  Co.,"  and  the 
other,  called  "Brlghtman  Bros.,"  having  its 
place  of  business  in  Hlllshoro,  Ohio,  about 
40  miles  distant  from  Maysville;  that,  by 
telegraph,  on  the  16th  day  of  NoTember,  1905, 
the  defendants  entered  Into  a  contract  with 
the  firm  of  E.  Brlghtman  &  Co.,  of  Maysville, 
Ky.,  to  purchase  from  them  10  tons  of  tur- 
keys at  21  cents  a  pound;  that  on  the  same 
day,  which  was  the  day  before  the  telegram 
closing  the  contract  with  E.  Brlghtman  &  Co. 
bad  been  received  by  them  at  Maysville,  Ky., 
Brlghtman  Bros.,  by  their'  agent  at  Hlllsboro, 
shipped  a  consignment  of  turkeys  and  chick- 
ens to  the  defendants  from  Hlllsboro,  Ohio, 
and  afterwards  continued-  from  time  to  time 
to  ship  turkeys  to  them  until  the  defendants 
telegraphed  to  them  to  send  no  more  on  ac- 
count of  the  poor  quality  .of  the  goods  ship- 
ped. E.  Brlghtman  &  Co.  never  shipped  any 
goods  to  the  defendants  under  their  contract 
with  them,  and  have  not  brought  suit  for 
breach  of  their  said  contract.  Brlghtman 
Bros,  have  brought. suit  for  breach  of  defend- 
ants' contract  with  the  firm  of  B.  Brlghtman 
&  Co.,  and  not  for  goods  sold  by  their  own 
firm  to  the  defendants.  The  piaintUts  are 
entitled  to  recover  from  the  defendants  any 
amount  they  may  be  able  to  prove  is  due 
them  under  their  consignment  contract  with 
the  defendants;  but  the  yerdlct  is  evidently 
not  founded  upon  such  consideration,  and  is 
dearly  against  the  evidence. 

The  defendants'  exception  on  that  ground 
is  therefore  sustained,  and  the  case  Is  remit- 
ted to  the  superior  court  for  a  new  trlaL 


On  Reliearlng. 

The  entire  correspondence  JusUfled  the  d»- 
fendants  in  believing  that  there  were  two 
distinct  Arms,  and  therefore  in  treating  tbe 
contracts  as  they  did.  Take,  for  instance,  the 
following  statements  in  the  invoices  ac- 
companying the  goods  shipped:  "Mr.  B.  L. 
Manchester  and  Mr.  Everett  Brlghtman  bare 
assured  us  that  they  had  arranged  with  you 
to  fully  protect  us,  as  turkeys  are  costing 
high  here,  as  we  have  very  strong  competi- 
tion." And  again:  "We  are  informed  by 
B.  Brlghtman  &  Co.,  Maysville,  Ky.,  that 
tbey  bave  made  deal  with  you  for  our  turks." 

There  is  nothing  in  the  motion  for  reargo- 
ment  that  has  not  been  fully  considered,  and 
the  motion  is  denied. 


ROGERS  v.  MANN. 

(Supreme  Court  of  Rhode   Island.     Nor.   18, 
1908.) 

1.  HioBWATB  (g  184*)— Injuries  to  Tbavki,- 
KBS— Collisions  —  Nkouobnce  —  Qussrion 

irOB  JOBY, 

Evidence  held  to  support  a  finding  that  ft 
collision  between  a  traveler  in  a  buggy  on  a  pub> 
lie  highway  and  an  automobile  was  due  to  the 
negligence  of  the  operator  of  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Highways 
Dec.  Dig.  i  184.*] 

2.  Dauaoes  ^  131*)  —  Pkbsonai.  In-tdbiu  — 
Excessive  Damaoes. 

Where  a  traveler  on  a  highway,  struck  by 
an  automobUe,  was  rendered  imconscious  for 
half  an  hour,  and  sustained  an  injury  to  his 
knee  and  stomach,  necessitating  his  remaining 
in  bed  for  five  days  under  a  physician's  care, 
and  causing  him  to  have  pain  in  bis  knee  in 
dam)>  weather,  and  trouble  with  his  back,  a 
verdict  for  $1,000  was  not  excessive. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  »  357,  358,  369 ;   Dec.  Dig.  {  131.*] 

ESzceptions  trom  Superior  Court,  Kent 
County. 

Action  of  trespass  on  the  case  for  negll> 
gence  by  Walter  Rogers  against  Edward  T. 
Mann.  Tbere  was  a  verdict  for  plaintiff  for 
$1,500,  which  was  reduced  to  $1,000,  and  de* 
fendant  brings  exceptions.     Overraled. » 

PlainttfF,  while  driving  on  a  public  road, 
stopped  bis  horse,  and  defendant,  <^>erating 
an  automobile,  traveling  behind  him  In  the 
same  dlrectltm,  collided  with  plaintiff,  throw- 
ing him  onto  the  macadam  road,  rendering 
him  unconscious  for  half  an  hour,  badly  in- 
juring bis  knee^  and  also  causing  injutlee 
to  his  stomach  and  catting  his  face.  On  bis 
arrival  bom«  he  had  to  be  assisted  to  bed, 
where  he  remained  for  five  days  tmder  a 
physician's  care,  and  (or  tbree  days  was 
unable  to  get  out  of  the  boose.  EUs  knee 
eontlnned  to  pain  bim  In  damp  weather,  and 
bis  back  also  coatbraed  to  tronble  bUn.  The 
testimony  as  to  tlie  accident  is  as  follows: 

According  to  tbe  plaintiff's  direct  testi- 
mony, on  tbe  27th  day  of  August,  1907,  at 
abont  a  quarter  of  9  In  tbe  night,  be  was 
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trayeliog  on  the  old  Warwick  road  alone 
with  his  horse  and  an  open  buggy  from  Prov- 
idence on  Lis  way  home  in  the  town  of  War- 
wick. It  was  dark.  When  within  approxi- 
mately 200  yards  from  the  Spring  Green 
ecboolhouse  he  stopped  his  team  on  the  right- 
hand  side  of  the  traveled  part  of  the  road  for 
a  short  time  (might  be  a  minute)  to  put  a 
blanket  over  some  bottles  in  the  bottom  of 
his  buggy  to  keep  them  ftom  rolling,  and 
while  in  that  position  his  buggy  was  struck 
by  an  automobile  belonging  to  and  operated 
by  the  defendant,  who  was  then  traveling 
behind  him  on  the  right-hand  side  of  the  road 
and  In  the  same  direction  the  plaintiff  was 
going.  He  was  thrown  onto  the  ground,  and 
his  knees,  stomach,  and  back  hurt  After 
the  accident  he  walked  with  assistance  to  the 
Hotel  Willows,  near  that  place,  and  some 
three  hours  later  was  carried  home  by  the 
defendant.  On  cross-examination  plaintiff 
testified  that  he  was  familiar  with  the  road 
where  the  accident  happened;  that  he  had 
traveled  over  it  about  every  two  or  three 
days  tn  the  week ;  that  it  is  a  much  frequent- 
ed and  traveled  highway  with  carriages  and 
automobiles;  that  there  were  lights  along 
that  road  probably  150  yards  apart,  but  he 
bad  no  light  on  his  carriage ;  that  he  did  not 
look  to  see  If  there  were  any  teams  or  auto- 
mobiles coming,  nor  did  he  give  any  warning 
that  he  was  there. 

The  defendant  testified,  In  substance,  that 
he  knew  the  old  Warwick  road  thoroughly; 
that  at  the  time  of  the  accident  he  was  trav- 
eling with  his  automobile  on  that  road  from 
Providence  to  his  summer  home  In  Warwick, 
as  had  been  his  custom  for  four  years ;  that 
be  did  not  see  the  plaintiff's  team  untU  he 
got  so  close  to  it  he  could  not  stop  In  time  to 
avoid  the  collision;  that  when  plalntlfTs 
team  was  discovered  he  threw  his  brake  so 
quickly  that  it  stalled  his  machine ;  that  the 
plaintiff,  after  the  collision,  in  trying  to  get 
from  his  buggy,  fell  from  It,  and  told  the  de- 
fendant he  was  drunk;  that  plaintiff  was 
in  the  bottom  of  his  buggy,  and  be  adjudged 
him  to  bQ  asleep.  The  defendant  was  famil- 
iar with  the  running  of  an  automobile,  and 
says  he  was  going  on  right-hand  side  of  road 
at  rate  of  about  seven  or  eight  miles  an 
hour;  that  he  was  looking  ahead  of  him  all 
the  time,  to  see  if  tliere  were  any  teams  in 
the  way.  His  automobile  was  lighted  with 
two  lights.  The  road  at  the  place  of  the  ac- 
cident was  macadamized  about  25  feet  wide, 
level,  and  nearly  straight.  There  were  elec- 
tric lights  on  poles  along  the  roadway  placed 
about  600  feet  apart  The  electric  lights  fur- 
nished light  only  about  20  feet  each  side  of 
the  poles.  The  defendant  had  passed  about 
50  feet  beyond  the  rays  of  one  of  those  elec- 
tric lights  when  he  hit  the  plaintiff's  buggy. 
It  was  so  dark  when  defendant  got  out  of 
the  rays  of  the  dectric  light  that  be  did  not 
see  plaintiff.    The  defendant  said.  "As  you 


come  up  to  one  of  the  electric  light  poles, 
the  glare  of  the  light  In  your  eyes,  and  pass 
under  it,  it  is  very  dark  after  it,  a  good 
deal  more  so  than  If  there  was  no  light 
there,"  and  the  lights  on  the  automobile  were 
not  enough  to  overcome  that  difficulty.  Plain- 
tiff said  he  had  no  business  standing  where 
he  was,  and  the  blame  was  his  own,  and  not 
defendant's. 

A  witness  who  had  had  experience  In  run- 
ning automobiles  over  old  Warwick  road  aft- 
er dark  testified  as  to  blinding  effect  on  eye- 
sight In  passing  under  rays  of  electric  lights 
by  the  roadside.  Another  witness  testified 
that  after  one  had  ridden  up  to  one  of  those 
lights  it  was  almost  impossible  to  see  any- 
thing after  passing  out  of  that  light  until 
you  get  quite  a  little  way  Into  the  shadow 
again.  It  had  the  same  effect  on  eyesight 
as  passing  from  a  lighted  room  into  a  very 
dark  place.  He  had  passed  under  these 
lights  in  a  carriage  probably  three  nights  In 
a  week  during  the  summer  time.  There  were 
no  houses  near  place  of  accident  and  nothing 
to  cause  defendant  to  think  a  team  might  I>e 
stopped  there  for  any  purpose.  The  auto- 
mobile brakes  were  in  good  working  order. 
In  running  the  automobile  at  the  rate  of 
seven  or  eight  miles  an  hour,  the  defendant 
could  stop  it  within  space  of  three  or  four 
feet  The  plaintiff  also  stated,  shortly  after 
the  accident,  that  no  one  was  to  blame  for  It 
but  himself.  He  made  practically  a  like 
statement  to  another  at  the  hotel  before  leav- 
ing the  place  that  night 

Argued  before  DUBOIS,  BU}DGETT, 
JOHNSON,  and  PARKHUKST,  JJ. 

P.  Henry  Qulnn,  for  plaintiff.  Charles  K. 
Salisbury,  for  defendant 

PEB  CUBIAM.  There  is  testimony  which 
warranted  the  Jury  in  finding  that  the  colli- 
sion, in  which  the  plaintiff  was  injured,  was 
the  result  of  the  defendant's  negligence.  In 
view  of  the  condition  of  the  plaintUTs  back 
and  knee,  the  damages,  reduced  by  the  plain- 
tiff in  accordance  with  the  decision  of  the 
superior  court,  are  not  now  excessive. 

The  defendant's  excepti<xis  are  therefore 
overruled,  and  the  case  is  remitted  to  the  sa- 
perlor  court  for  judgment  on  the  verdict  so 
reduced. 


BKTZ  V.  RHODE  ISLAND  CO. 

(Supreme  Coart  of  Rhode  Island.    Nov.  14, 
1908.) 

Carbiers  (I  347*)— Stbket  Railsoads— Pas- 
sengers—Cowtbibdtobt  Neoligewce— Rid- 
ing   ON    RUWNINa    BOABD — JUBT    QUESTION. 

Whether  a  street  railway  passenger  wu 
guilty  of  contributory  negligence  in  riding  on 
the  running  board  when  injured  was  a  question 
of  fact. 

[Eld.    Note.— For   other   cases,   see    Carrien^ 
Cent  Dig.  »  1379;    Dec  Dig.  |  347.*] 
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Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Personal  Injury  action  by  Toby  Betz 
against  the  Rhode  Island  Company.  From  a 
verdict  for  plaintiff,  defendant  brings  ex- 
ceptions. Exertions  overruled,  and  case  re- 
mitted for  Judgment. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURSX,  JJ. 

John  P.  Beagan  and  J(4m  J.  Richards,  for 
plaintiff.  Joseph  C  Sweeny  and  Clifford 
MHilppIe,  for  defendant 

PER  CURIAM.  The  accident  was  the  re- 
sult of  the  negligence  of  the  defendant's  mo- 
torman  In  causing  the  car  controlled  by  him 
to  overtake  and  collide  with  a  milk  wagon 
as  a  result  of  excessive  speed  in  the  circum- 
stances. Whether  the  plaintiff  was  guilty  of 
contributory  negligence  In  riding  on  the  run- 
ning board  of  the  car  at  the  time  of  the  acci- 
dent Is  a  question  of  fact,  which  the  jury 
properly  decided  In  the  negative.  The  dam- 
ages awarded  by  the  jury,  after  deducting 
the  amount  remitted  by  the  plaintiff  under 
the  direction  of  the  superior  court,  do  not 
appear  to  us  to  be  so  clearly  excessive  as  to 
warrant  our  interference  on  that  account. 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  on  the  ver- 
dict for  Sl,200. 


BLACKMAB  et  ux.  v.  RHODES. 

(Supreme  Court  of  Rhode  Island.    Nov.  11, 
1908.) 

Appeal  from  Superior  Court,  Providence  and 
Bristol  Counties. 

Suit  by  George  A.  Blackmar  and  wife  against 
John  C.  Rhodes.  Decree  of  dismissal,  and  com- 
plainants appeal.  Dismissed,  decree  affirmed, 
and  cause  remanded. 

Argued  before  DUBOIS,  JOHNSON,  PARK- 
HURST,  and  BLODGETT,  JJ. 

Page  &  Page,  for  complainants.  Nathan  W. 
Ldttlefield,  for  respondent. 

PER  CURIAM.  Careful  examination  of  the 
transcript  of  testimoDT  and  rescript  of  the  su- 
perior court  fails  to  disclose  any  error  on  the 
part  of  said  court  in  its  conclusions  of  law  and 
fact. 

The  appeal  is  therefore  dismissed,  and  the  de- 
cree appealed  from  is  affirmed,  and  the  cause  is 
remanded  to  the  superior  court  for  further  pro- 
ceedings. 


STAPLES  V.  MATMON. 

(Supreme  C!ourt  of  Rhode  Island.    Nov.  14, 
1908.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties. 

Action  by  Oliver  Staples  against  Thomas  B. 
Maymon.  A  demurrer  to  the  declaration  was 
sustained,  and  plaintiff  excepts.  Exceptions 
overruled,  and  case  remitted. 

Argued  before  DUBOIS,  JOHNSON,  PARK- 
HURST,  and  BLODGETT,  JJ. 


Page  &  Cushing,  for  plaintiff.  Charles  R. 
E&ston,  for  defendant. 

PER  CURIAM.  We  find  no  error  in  the  rul- 
ing of  the  superior  court  sustaining  the  defend- 
ant's demurrer  to  the  plaintiffs  declaration. 

The  plaintiff's  exceptions  are  therefore  over- 
ruled, and  the  case  is  remitted  to  the  superior 
court  for  furUier  proceedings. 


STATE  V.  RICKEB. 

(Supreme  Court  ot  Vermont    Orange.    Oct  90, 

1908.) 

False  Pbetenses  (§  26*)— Infobmation. 

An  information  charged  that  defendant  un- 
lawfully, etc.,  falsely  pretended  to  prosecutor 
that  H.  had  mailed  to  defendant  "as  his"  (de- 
fendant'sj  property,  a  check  for  $1,500  at  such 
a  time  that,  by  the  regular  course  of  mail,  it 
would  be  delivered  at  about  5  o'clock  that  after- 
noon, that  defendant  knew  that  the  check  .had 
not  been   so  mailed,   and   that   he   made  such 

Sretenses  fraudulently,  and  with  intent  to  in- 
nce  prosecutor  to  deliver  to  him  sheep  of  the 
value  of  $1,200,  with  intent  to  defraud  pros- 
ecutor thereof,  which  he  did  by  such  means,  etc 
Held,  that  the  information  sufficiently  charged 
that  defendant  represented  that  the  check  was 
his  property,  and  was  not  defective  for  failure 
to  allege  the  check  to  be  of  value,  and  that  it 
was  to  be  delivered  to  prosecutor,  he  having 
been  cheated  by  the  pretense  that  the  check 
had  been  mailed. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  31 ;  Dec.  Dig.  i  26.*] 

Exceptions  from  Orange  County  Ciourt; 
Eleazer  L.  Waterman,  Judge. 

Information  against  B.  Frank  Ricker,  for 
obtaining  goods  under  false  pretenses.  De- 
murrer to  InformatiOD  OTermled,  and  defend- 
ant brings  exceptions.  Affirmed  and  re- 
manded. 

Argued  befbre  ROWELL,  0.  J.,  and  MUN- 
SON  and  WATSON,  JJ.,  and  MILES,  Supe- 
rior Judge. 

March  M.  Wilson,  State's  Atty.,  for  the 
State.    David  Conant  for  respondent 

ROWELL,  0.  J.  This  Is  an  information 
for  false  pretensea  It  alleges,  with  time 
and  place,  that  the  respondent  unlawfully, 
knowingly,  and  designedly  falsely  pretended 
to.  one  Rowell,  of  Randolph,  Vt,  that  one 
Hollis,  of  Boston,  Mass.,  had  already  mailed 
to  him  (the  respondent)  as  his  (the  respond- 
ent's) property  such  a  company's  check  for 
$1,500  at  such  a  time  that  by  the  regular 
course  of  mail,  it  vrould-  tte  delivered  at  said 
Randolph  at  or  about  5  o'clock  In  the  after- 
noon of  that  same  day;  that  tlie  respondent 
then  and  there  knew  that  said  check  was  not 
mailed  from  Boston,  and  would  not  be  deliv- 
ered at  Randolph,  as  he  pretended;  that  he 
made  said  pretenses  and  representations 
fraudulently,  with  Intent  to  induce  said 
Rowell  to  deliver  to  him  a  large  number  of 
sheep  of  great  value,  to  wit  of  the  value  ot 
$1,200,  and  with  Intent  to  defraud  said  Row- 
ell thereof;  that  by  means  of  said  false  pre- 
tenses  and  representations   the   respondent 
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then  and  there  Induced  said  Bowell  to  de- 
liver Bald  sheep  to  him,  and  so  obtained  pos- 
session thereof,  and  converted  the  same  to 
his  own  nse;  that,  except  for  the  use  of 
said  false  pretenses,  the  respondent  could 
not  have  obtained  said  sheep  from  said  Bow- 
ell;  and  that  the  respondent  In  such  man- 
ner, by  his  false  pretenses,  defrauded  said 
Rowell  out  of  said  sheep.  It  la  objected  on 
demurrer  that  the  informaticm  Is  bad,  and 
said  that  the  real  and  only  question  Is  wheth> 
er  its  allegations  sufficiently  and  certainly 
charge  the  respondent  with  falsely  pretend- 
ing and  representing  that  he  had  tills  prop- 
erty and  owned  It,  so  as  to  amount  to  a 
false  representation  that  he  was  worth  so 
much  money,  was  In  a  sound  pecimiary  con- 
dition, or  had  any  particular  property.  On 
this  question  it  is  urged  that  the  words  "as 
his  (the  said  Ricker's)  property,"  used  in  the 
information,  do  not  imply  that  the  respond- 
ent pretended  or  represented  that  he  owned 
the  check;  and  if  they  do,  it  Is  not  alleged 
that  he  represented  it  to  be  of  any  value,  nor 
that  it  should  be  delivered  to  Rowell;  that 
while  those  words  imply  that  the  check  was 
mailed  to  the  respondent,  they  also  imply 
that  there  was  some  condition  or  circum- 
stance that  showed  It  was  not  his  property. 
But  the  representation  was  that  Hollis  had 
already  mailed  the  check  to  the  respondent 
as  his  (the  respondent's)  property,  the  natu- 
ral meaning  of  wblcb  is  that  it  was  his 
property,  and  subject  to  his  control  and  nse 
as  such.  The  want  of  an  allegation  that 
the  respondent  represented  the  check  to  be 
of  value,  and  that  it  was  to  be  delivered  to 
Rowell,  is  Immaterial;  for  Rowell  was  cheat- 
ed by  the  false  pretense  that  the  check  had 
been  maUed,  which  was  well  adapted  to  in- 
duce him  to  part  with  his  sheep  as  he  did, 
and  is  enough,  having  been  made  designedly 
and  with  intent  to  defraud,  as  alleged. 
Judgment  affirmed,  and  cause  remanded. 


(U  vt.  «4] 

STATB  V.  STBVBNS. 

(Supreme  C!ourt  of  Vermont     Lamoille.    Oct 
24,  1908.) 

1.  Obiminal  Law  ({  719*)— Tbiai/— Abgcment 
or  Attobnet. 

In  an  prosecution  for  cruelty  to  animala 
congistlns  of  Kbootins  a  cow,-  a  statement  of 
the  Btate^B  Bttomey  in  argument  that  the  de- 
fense had  produced  no  witnesses  that  visited  the 
farm  of  8.  until  two  or  three  weeks  or  two 
months  after  the  shooting,  until  after  prosecu- 
tion at  J.  on  a  certain  date  referred  to,  which 
appeared  from  the  testimony,  was  not  objection- 
able as  outside  the  case. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  {  1669;  Dec.  Dig.  |  719.*] 

2,  Cbucinai.  Law  (J  730*)— Statement  or  At- 

TOBNKT— PBKJUDICE. 

Where,  on  an  objection  to  a  statemmt  of 
the  state's  attorney,  the  court  ruled  that  the 
statement  might  be  discarded  and  allowed  the 


exception,  defendant  could  not  have  been  prejo- 
diced  thereby. 

[Ed.  Note.^Por  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  1693;  Dec  Dig.  I  730.*] 

8.   InDICTICENT   AND    INFOBUATION    (|    125*)  — 
DUFIilCITT  —  DlFTEBENT   AOIS— SiKaU   OT- 

FENBE. 

It  is  not  necessarily  dnplicity  to  charge  in 
a  single  count  of  an  information  the  commis- 
sion of  the  same  olFense  upon  two  or  more  per- 
sons or  animals. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Infonnatlon,  Gent  Dig.  I  392;  Dec.  Dig. 
{  125.*] 

4.  CBnnNAi.  Law  (i  970*)— Dupucrrr— Bjbc- 

TiOH— Time, 

An  objection  to  an  information  for  duplicity 
cannot  be  taken  advantage  of  by  motion  m  ar- 
rest. 

[BSd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  IMg.  {  24S3;   Dec  Dig.  I  970.*] 

Exceptions  from  Lamoille  County  Court; 
Seneca  Haselton,  Judge. 

Mark  Stevens  was  convicted  of  cruelty  to 
animals,  and  he  brings  exceptions.  Over- 
ruled. 

The  statement  of  the  state's  attorney  made 
In  argument  to  the  jury  referred  to  In  the 
opinion  was  as  follows:  "The  defense  has 
produced  no  witnesses  that  visited  the  farm 
of  Mr.  Stevens  until  two  or  three  weeks  or 
two  months  after  the  shooting  of  the  cow  tm- 
til  after  prosecution  at  JeffersonvlUe,  the  6th 
of  February.  To  this  argument  the  respond- 
ent asked  to  be  allowed  an  exception.  The 
court  then  said,  speaking  to  Mr.  Tracy :  Ton 
may  proceed,  and  the  defense  may  except  lat- 
er If  they  desire.' "  Upon  objection  being  in- 
terposed, the  court  ruled:  "The  statement  of 
Mr.  Tracy  may  be  discarded."  And  the  re- 
spondent asked  an  exception.  The  court 
said:  "Exception  allowed  for  what  it  is 
worth." 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

W.  E.  Tracy,  State's  Atty.,  for  the  State 
M.  P.  Maurice  and  E.  W.  Holbord,  for  re- 
spondent 

MUNSON,  J.  The  statement  made  tn  ar- 
gument by  the  state's  attorney,  and  excited 
to  by  respondent's  counsel,  had  reference  to 
what  appeared  from  the  testimony,  and  not 
to  anything  outside  the  case.  If  the  state- 
ment was  erroneous,  no 'harm  can  have  come 
from  It,  for  the  taking  of  the  exception  must 
have  advised  the  jury  that  its  acciuracy  was 
questioned,  and  the  court's  remark  to  them 
on  allowing  the  exception  was  a  plain  direc- 
tion, not  to  rely  upon  it  This  was  in  effect 
leaving  a  disputed  matter  to  the  recollection 
of  the  jury,  if  not  again  brought  to  their  at- 
tention. If  considered  important,  reqwnd- 
ent's  counsel  could  have  had  tiie  minutes  of 
testimony  examined,  and  any  error  corrected 
at  the  close  of  the  argument 

The  respondent  moved  In  arrest  on  the 
ground  of  duplicity.    The  claimed  duplicity 
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lies  In  charging  In  a  single  count  the  com- 
mission of  the  same  offense  npon  several  ani- 
mals. Some  things  done  to  two  or  more  are 
properly  alleged  as  constltnting  but  one  of- 
fense, for  Instance,  assaulting  two  persons 
at  the  same  time  (Commonwealth  y.  O'Brien, 
107  Iffass.  208) ;  administering  poison  to  sev- 
eral persons  by  the  same  act  (Ben  v.  State,  22 
Ala.  0,  S8  Am.  Dec.  234) ;  overloading  two 
horses  harnessed  to  the  same  load  (Blsh.  Dir. 
&  Forms,  gi  347,  348;  Bish.  St.  Cr.  {  1121). 
'But  it  is  not  necessary  to  inquire  whether  the 
matter  charged  here  is  one  that  may  be  thus 
alleged.  If  the  Information  Is  Insufficient  In 
this  respect,  the  objection  comes  too  late; 
for  duplicity  cannot  be  taken  advantage  of  by 
motion  in  arrest  1  Blsh.  New  Cr.  Pro.  {( 
442,  443 :  State  v.  Johnson,  8  Hill  (S.  C.)  1 ; 
People  V.  Gamett,  29  Cal.  622;  Ellboum  v. 
State,  0  Conn.  560. 

Exceptions    overruled,    and   execution   of 
sentence  ordered. 

(U  Tt  M) 

OTIS  V.  TOWN  OF  BRIDPORT. 

(Supreme  Court  of  Vermont.     General  Term. 
Not.  2,  1908.) 

1.  Ahihals  (S  88*)— Sheep  Killed  by  Dogs- 
Town's  LiABiLiTT— Duty  oi"  Sei.ectuen. 

Pnb.  St.  1906,  S  5639,  PTOvides  that  who- 
vrtT  suffers  a  loss  by  the  killing  of  his  sheep 
by  dofs  may  inform  one  of  the  selectmen  of  the 
town  m  which  the  damage  was  done,  who  shall 
determine  whether  it  was  done  by  dogs,  and, 
If  so,  appraise  the  amount  and  return  a  certifi- 
cate thereof  to  the  selectmen,  and  section  5^4 
declares  that,  on  the  selectmen's  failure  to  per- 
form such  dnty,  the  sheep  owner  may  recover 
the  loss  of  the  town.  Beld,  that  a  s^ectman's 
certificate  reciting  that  he  had  considered  the 
evidence  presented  to  him  and  was  unable  to 
determine  whether  any  sheen  had  been  killed 
or  not,  etc.,  and  was  therefore  unable  to  say 
that  any  damage  had  been  done  to  plaintiff's 
sheep  by  dogs  in  the  town  or  to  appraise  any 
damages  resulting  therefrom,  was  not  a  perform- 
ance of  the  selectmen's  duty,  which  was  to  de- 
cide one  way  or  the  other,  and  hence  the  owner's 
right  of  action  against  the  town  accrued  by  the 
terms  of  the  statute. 

[Ed.    Note.— -For   other   eases,   see   Animals, 
Dec.  Dig.  {  sa*] 

2.  Appkai.  and  Eases  ({  1064*)  —  Inbtbtto- 

TIONS— PSEjrODICE. 

Where,  in  an  actimi  against  a  town  for  the 
valne  of  sheep  killed  by  dogs,  defendant's  evi- 
dence showed  that  its  selectman  failed  to  per- 
form his  duty  to  determine  whether  the  damage 
bad  been  done  by  dogs,  and  the  court  should 
therefore  have  submitted  the  case  on  the  gen- 
eral issue  only,  the  town  was  not  prejudiced 
by  an  instruction  that,  if  the  selectman  noti- 
fied did  not  make  a  full,  fair,  and  honest  inves- 
tigation, he  did  not  perform  his  duty,  and  plain- 
tiff could  recover  if  he  made  out  his  case  in 
other  respects. 

[£d.  Note.— For  other  cases,  see  Apjieal  and 
Error,  Dec.  Dig.  S  1064.*] 

8.  Apfzai,  and  Ebbob  (|  1067*)  —  Inbtbuo- 
TI0W9— Pbejudice. 

Where  a  selectman  called  to  determine  a 
loss  of  sheep  killed  by  dogs  failed  to  decide  the 
matter  at  all,  but  returned  a  certificate  that  he 
was  nnable  to  determine  the  claim,  defendant 


town  in  an  action  for  the  loss  sustained  was 
not  prejudiced  by  the  court's  ondssion  to  charge 
that  the  bnrden  was  on  plaintiff  to  make  out 
his  case  liefore  the  selectmen. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  10C7.*] 

4.  ANIMAI.S  (g  88*)— Sheep  Kuxed  bt  Dogs— 
LiABiUTT  OF  Town  —  Actions  —  INSTBUC- 
noNS. 

Where  a  selectman  notified  of  the  killing 
of  plaintiff's  sheep  by  dogs  certified  that  he  was 
unable  to  determine  whether  the  sheep  were 
killed  by  dogs  or  the  loss  sustained,  and  thereby 
failed  to  perform  his  duty,  the  court  in  an  ac- 
tion against  the  town  properly  refused  to  charge 
that  the  selectman  was  entitled  to  an  oppor- 
tunity to  view  the  carcasses  of  the  sheep,  and 
examine  the  premises,  and  that  the  jniy  could 
consider  the  removal  of  the  carcasses  and  the 
failure  to  notify  the  selectmen  for  a  week  as 
suspicious  circumstances.  In  determining  whether 
the  sheep  were  killed  by  dogs  or  not,  in  case 
they  found  that  the  selectmen  had  not  properly 
performed  their  duties. 

[Ed.  Notc-^or  other  cases,  see  Animals, 
Dec.  Dig.  {  88.*] 

Elzceptlons  from  Addison  County  Court; 
George  M.  Powers,  Judge. 

Action  by  Charles  W.  Otis  against  the 
town  of  Bridport  Verdict  for  plalntiflf,  and 
defendant  brings  exceptions.    Affirmed. 

The  following  are  the  instructions  re- 
quested by  the  defendant,  and  referred  to  at 
the  end  of  the  opinion  as  having  been  re- 
fused: 

"(1)  The  jury  are  instructed  that  If  one  of 
the  selectmen  of  defendant  town  of  Bridport, 
npon  being  Informed  by  the  plaintiff  that 
some  of  bis  sheep  had  been  maimed  or  killed 
by  dogs  within  the  limits  of  the  defendant 
town,  proceeded  to  the  premises  where  the 
damage  was  done  and  determined  that  no 
damage  had  been  done  by  dogs  within  the 
limits  of  said  town  to  any  sheep  owned  by 
the  plaintiff,  then  the  selectmen  fully  per- 
formed the  duties  Incumbent  upon  them  and 
the  said  town  of  Bridport  In  the  premises, 
and,  the  statute  not  having  provided  for  any 
action  except  upon  the  failure  of  the  select- 
men to  perform  their  duties,  you  will  bring 
In  a  verdict  for  the  defendant. 

"(2)  That  the  statute  contemplates  that  the 
selectmen  to  wbom  the  notice  of  the  killing 
of  sheep  by  dogs  Is  given  shall  have  the  op- 
^rtunity  of  viewing  the  carcasses  of  the 
sheep,  and  of  determining  from  an  examina- 
tion of  the  same  and  of  the  premises  where 
the  damage  was  claimed  to  have  been  done 
whether  said  sheep  were  killed  by  dogs  or 
not  before  said  sheep  are  removed  or  dis- 
turbed, and  that  the  removing  of  said  car- 
casses and  a  failure  for  about  a  week  to 
notify  the  selectmen  or  selectman  of  a  town 
in  which  the  damage  was  done  are  suspicions 
circumstances,  proper  to  be  taken  into  con- 
sideration by  the  selectmen  In  determining 
whether  the  said  sheep  were  killed  by  dogs 
or  not,  and  proper  to  be  taken  into  consid- 
eration by  you  In  determining  Oie  same  ques- 
tion. In  case  the  selectmen  of  the  town  have 
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not  tally  performed  their  dntles  in  the  mat- 
ter. 

"(3)  That  the  burden  Is  upon  the  plaintiff 
of  making  out  bis  case  by  a  fair  balance  of 
the  proof,  and  that  this  same  burden  rested 
upon  him  of  making  out  his  case  when  be 
called  Mr.  Stone  as  a  selectman  of  Bridport 
to  view  the  premises  and  carcasses. 

"(4)  That,  the  pasture  being  partly  In  Brid- 
port and  partly  in  Cornwall,  the  sheep  last 
seen  in  the  early  evenlngon  the  bigh  ground 
near  the  highway  in  Cornwall,  where  they 
were  accustomed  to  spend  the  nights,  all  the 
dogs  in  the  neighborhood  being  located  in 
Cornwall  to  the  east  or  easterly,  northeaster- 
ly or  southeasterly  of  where  twelve  of  the 
sheep  were  found,  and  the  remaining  sheep 
found  dead  or  dying  in  Cornwall,  a  ditch  ly- 
ing just  west  and  a  fence  Just  south  of  where 
the  twelve  sheep  were  found,  are  circum- 
stances all  tending  to  show  that  the  sheep 
were  driven  Into  Bridport  from  the  high 
ground  of  Cornwall,  and  are  circumstances 
tending  to  show  that  the  maiming  or  killing 
of  the  sheep  or  both  may  have  occurred  in 
Cornwall  before  the  sheep  fled  ahead  of  the 
dogs  into  the  Bridport  part  of  the  pasture 
to  die.  ' 

"(5)  The  Jury  are  instructed  that  if  one 
of  the  selectmen  of  the  defendant  town,  up- 
on being  informed  by  the  plaintiff  that  some 
of  his  sheep  had  been  maimed  or  killed  by 
dogs  within  the  limits  of  the  town  of  Brid- 
port, proceeded  to  the  premises  where  the 
damage  was  done,  and  reported  to  the  board 
of  selectmen  of  said  town  that  he  was  utter- 
ly unable  from  the  evidence  presented  to  find 
and  determine  that  any  damage  had  been 
done  by  dogs  to  any  sheep  owned  by  the 
plaintiff  within  the  limits  of  said  town,  then 
the  selectmen  fully  performed  the  duties  in- 
cumbent upon  them  and  the  said  town  of 
Bridport  in  the  premises,  if  in  the  December 
following  they,  as  a  board,  acting  on  said  re- 
port, determined  that  no  damage  had  been 
done  by  dogs  to  plaintiff's  sheep  within  de- 
fendant town,  and,  the  statute  not  having 
provided  for  any  action  except  upon  the  fail- 
ure of  the  selectmen  to  perform  their  du- 
ties, you  will  bring  in  a  verdict  for  the  de- 
fendant." 

Argued  before  ROWELL,  C.  J.,  and  MDN- 
SON  and  WATSON,  JJ.,  and  MILES,  Supe- 
rior Judge. 

Wm.  H.  Bliss,  for  plaintiff.  Chas.  I.  But- 
ton and  James  B.  Donoway,  for  defendant 

ROWELL,  O.  J.  This  is  debt  founded  on 
Pub.  St.  1906,  S  5644,  to  recover  for  sheep 
killed  by  dogs  in  the  defendant  town.  Sec- 
tion 5639  provides  that  whoever  suffers  loss 
by  the  killing  of  his  sheep  by  dogs  may  in- 
form one  of  the  selectmen  of  the  town  In 
which  the  damage  was  done,  who  shall  pro- 
ceed to  the  premises  where  it  was  done,  and 
determine  whether  it  was  done  by  dogs,  and, 
if  80,  that  he  shall   appraise  the   amount 


thereof,  and  return  a  certlflcate  of  the 
amount  to  the  selectmen  of  the  town.  Sec- 
tion 5644  provides  that,  upon  failure  of  the 
selectman  to  perform  bis  duty  in  this  re- 
spect, the  party  suffering  the  loss  may  recov- 
er it  of  the  town  In  an  action  of  debt  found- 
ed thereon.  The  defendant  pleaded  nU  debit, 
and  gave  notice  thereunder  that  it  would 
prove  and  rely  upon  In  defense  the  jjerform- 
ance  of  his  duty  by  the  selectman.  Under 
the  notice  the  defendant  offered  in  evidence 
a  certificate  that  the  selectman  returned  to 
the  board  of  selectmen,  wherein  he  stated 
that,  after  looking  the  premises  over,  and 
carefully  considering  the  evidence  presented 
to  him  by  the  plaintiff,  etc.,  he  was  utterly 
unable  to  determine  whether  any  sheep  bad 
been  killed  or  not,  and,  if  any  bad  been  kill- 
ed, whether  they  had  been  killed  in  Bridport 
or  not;  and,  if  any  had  been  killed  in  Brid- 
port, whether  they  were  killed  by  dogs  or 
not,  and  that,  therefore,  he  was  unable  to 
say  ttiat  any  damage  had  been  done  to  plain- 
tifTs  sheep  by  dogs  in  said  town ;  and  that 
he  was  unable  to  appraise  any  damage  re- 
sulting from  said  alleged  killing  of  sheep, 
and  that  there  was  no  evidence  presented 
from  which  he  could  have  appraised  the  dam- 
age bad  any  been  shown.  The  court  exclud- 
ed the  certificate,  to  which  the  defendant  ex- 
cepted. The  exclusion  was  right,  for  the  cer- 
tificate showed  the  determination  of  nothing 
except  the  selectman's  inability  to  determine 
whether  any  of  the  things  before  him  for  de- 
cision were  true  or  not,  thereby  leaving  them 
as  much  open  and  at  large  as  they  were  be- 
fore, whereas  it  was  his  duty  to  decide  them 
one  way  or  the  other,  failing  which  he  failed 
to  perform  his  duty,  whereupon  an  action  of 
debt  accrued  to  the  plaintiff  by  the  very 
terms  of  the  statute.  But  notwithstanding 
the  exclusion  of  the  certlflcate,  the  defendant 
Introduced  oral  testimony  tending  to  show 
substantially  the  same  as  the  certificate 
showed. 

The  court  charged  the  Jury  that.  If  the  se- 
lectman who  was  notified  and  went  to  the 
premises  made  a  full,  fair,  and  an  honest 
Investigation,  he  performed  bis  duty,  and  the 
plaintiff  could  not  recover.  But,  If  he  did 
not  make  such  investigation,  he  did  not  per- 
form his  duty,  and  the  plaintiff  could  re- 
cover, if  bis  case  was  made  out  In  other 
respects.  The  defendant  claims  that  this 
was  error.  But,  If  It  was.  It  favored  the 
defendant,  for  its  testimony  did  not  tend  to 
show  that  the  selectman  performed  his  duty, 
but  only  that  he  did  not  perform  It,  and 
therefore  showed  no  defense  to  the  action 
on  the  ground  of  performance,  and  the  court 
should  have  so  ruled,  and  put  the  case  to 
the  jury  on  the  general  issue  only. 

It  is  unnecessary  to  say  anything  about 
what  the  court  charged  as  to  the  duty  of 
the  board  of  selectmen  In  December,  for 
there  were  no  facts  before  the  board  that 
imposed  any  duty  upon  It  In  respect  of  the 
matter. 
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Tbe  court  charged  as  requested  that  the 
burden  was  on  the  plaintiff  to  make  out  his 
case  before  the  Jury,  but  It  did  not  charge, 
as  requested,  that  the  burden  was  on  him 
to  make  out  his  case  before  tbe  selectman 
-who  went  to  the  premises.  But,  If  the  bur- 
den was  on  him  and  he  did  not  discharge  It, 
he  was  not  thereby  defeated ;  for  In  that  case 
It  was  the  duty  of  tbe  selectman  to  decide 
against  him,  which  he  did  not  do,  but  omit- 
ted to  decide  at  all,  and  thereby  failed  to 
perform  bis  duty.  So  the  defendant  was  not 
harmed  by  tbe  omission  of  the  court  to 
charge  as  requested  la  this  respect.  The  de- 
fendant made  several  other  requests  to  charge, 
all  of  which  were  refused,  and  rightly,  for 
none  of  them  were  sound  In  view  of  the  evi- 
dence.   ' 

Jadgmoit  affirmed. 


(81  vt  487) 

IjARRAWAT   v. 


TILLOTSON. 


(Supreme  Court  of  Vermont     Lamoille.     Oct 
81,  1908.) 

1.  landi.0bd  and  tenant  (§  239*)— lease— 
Construction— Landlobd's  Ijen— Sale  of 
Pboduck. 

A  lease  provided  that  the  lessor  should  re- 
ceive one-half  of  all  the  produce  of  the  farm 
as  soon  as  sold,  until  the  entire  cash  rent  was 
paid,  and  reserved  to  the  lessor  a  lien  on  tbe 
same  for  the  payment  of  rent.  A  subsequent 
clause  required  the  lessee  to  leave  as  much  bay 
on  tbe  farm  as  when  he  took  possession,  and 
provided  that  be  should  pay  at  the  rate  of  $5 
a  ton  for  any  deficiency,  and  receive  from  the 
landlord  at  the  same  rate  for  any  excess.  Held, 
that  the  lease  reserved  to  the  lessor  the  power 
of  sale  of  the  produce  of  the  farm  until  the 
rent  was  paid  in  full,  together  with  a  lien 
thereon. 

[Ed.  Note. — ^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  975 ;  Dec.  Dig.  {  239.*] 

2.  Landlord  and  Tenant  ($  239*)— Lien  on 
Chops— Effect. 

Where  the  lease  of  a  farm  reserved  a  Hen 
on  the  produce  to  the  landlord  with  a  power  of 
sale  to  secure  payment  of  rent,  the  landlord  ac- 
quired the  sole  property  in  the  prodace  until  the 
lien  was  satisfied. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  I  975;    Dec.  Dig.  g  239.*] 

8.  Landlord  and  Tenant  (8  252*)  —  Land- 
lobd'b  Lten— Yaudity— Pubchasebs  fbom 
Tenant— Notice. 

The   landlord's   lien  on   the  produce  of   a 

farm   to   secure  rent  reserved   in   the  lease  is 

valid,   not  only   between   the   parties,   but   as 

against  purchasers   of    the   produce    from    the 

tenant  without  notice. 
[Bd.  Note.— For  other  cases,  see  Landlord  and 

Tenant,  Cent  Dig.  Sg  1022-1023;    Dec.  Dig.  { 

252.*] 

Exceptions  from  Lamoille  County  Court; 
Seneca  Haselton,  Judge. 

Trover  action  by  Frank  Larraway  against 
L,  B.  TlUotson.  Trial  by  the  court  on  an 
agreed  statement  of  facts.  Judgment  for 
defendant,  and  plaintiff  brings  exceptions. 
Sustained.  Judgment  reversed  and  rendered 
for  plaintiff. 


Tbe  fifth  clause  of  tbe  lease  referred'  to 
Is  as  follows:  "The  said  Itoot  Is  to  leave  as 
much  hay  on  tbe  said  farm  as  when  he  took 
possession  October  10, 1906,  but,  in  case  there 
is  more  bay  than  when  said  Root  took  pos- 
session, then  the  said  Larraway  is  to  pay  the 
said  Root  $5  per  ton  for  all  that  it  runs  over, 
and,  in  case  thwe  Is  not  so  much  hay,  then 
the  said  Root  is  to  pay  tbe  said  Larraway  the 
sum  of  $5  per  ton  for  all  that  It  is  short" 

W.  B.  Tracy,  for  plaintiff.  M.  P.  Maurice, 
for  defendant 

TYLER,  J.  This  case  was  tried  in  the 
court  below  upon  the  following  agreed  facts: 
"The  plaintiff,  Larraway,  leased  a  farm  and 
stock  to  one  John  Root  under  a  written  lease, 
which  is  herewith  submitted.  During  the 
spring  of  1907  tbe  tenant  manufactured  sugar . 
on  the  farm,  and  sold  it  to  the  defendant  to 
the  amount  of  |71,  and  tbe  defendant  paid 
him  for  it  The  defendant  bad  no  notice  of 
the  terms  of  the  lease,  except  as  they  were 
to  be  obtained  from  a  record  of  the  lease  in 
the  town  clwk's  office  in  Watervllle,  nor  bad 
he  any  other  notice  or  knowledge  of  the 
existence  of  the  lease  nor  that  Root  was  the 
plalntlfTs  tenant.  No  notice  or  demand  was 
made  by  the  plaintiff  on  the  defendant  of 
the  plalntlfTs  claim  as  indicated  by  the  lease 
until  the  last  of  May,  1907.  The  defendant 
refused  td  return  tbe  sugar  to  the  plaintiff 
or  pay  him  therefor.  Root  has  not  paid  the 
rental  on  tbe  farm  as  specified  In  the  lease, 
at  least,  to  tbe  amount  of  $53.49."  The  lease, 
which  was  for  one  year  and  is  referred  to 
and  made  part  of  tbe  agreed  statement,  pro- 
vided that  the  lessee  should  pay  the  lessor 
$150  as  rental  for  the  term  of  one  year,  as 
follows:  The  lessor  should  receive  one-half 
of  all  the  Income,  Increase,  products,  and  pro- 
duce of  every  kind  raised  upon  the  farm  as 
soon  as  the  same  was  sold  until  the  $150 
was  paid.  He  reserved  a  lien  upon  the  same 
for  the  payment  of  tbe  rent  and  for  tbe 
faithful  performance  of  tbe  contract.  It  Is 
true,  as  tbe  defendant  contends,  that  tbe  fair 
implication  from  the  fifth  clause  in  the  lease, 
considered  by  itself,  is  that  the  lessee  was 
to  have  the  power  of  sale  of  the  products  of 
the  farm;  but  that  clause  and  the  one  re- 
serving a  lien  must  be  considered  together, 
and  a  construction  must  not  be  given  the 
former  clause  that  will  Invalidate  tbe  latter. 
Full  effect  must  be  given  to  both,  and,  giv- 
ing them  such  effect  we  hold  that  the  power 
of  sale  was  retained  by  the  lessor  until  such 
time  as  the  rent  was  fully  paid  and  the  other 
conditions  of  the  lease  were  performed; 

As  to  the  effect  of  the  lien.  It  Is  not  nec- 
essary to  look  beyond  our  own  decisions  for 
authority.  In  Smith  v.  Atkins,  18  Vt.  461,  tbe 
condition  of  the  lease  was:  "That  the  crops 
were  to  be  and  remain  the  sole  property  of 
tbe  plaintiff  as  a  lien  and  security  for  the 
payment  of  the  rents."    In  Baxter  v.  Bush, 
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29  Vt  465,  70  Am.  Dec.  429,  tbe  condition 
was:  "That  the  plaintlfF  shall  have  a  full 
lien  on  the  crops  of  that  year  as  security  for 
tbe  payment  of  tbe  rents."  Tbe  court  held 
that  there  was  no  difference  In  principle 
between  tbe  two  cases;  that  In  each  case  tbe 
plaintiff  was  to  have  tbe  sole  property  in 
the  crops  as  a  lien.  It  is  well  settled  that 
a  lien  reserved  in  a  lease  on  crops  to  be  rais- 
ed places  the  sole  ownership  in  the  lessor  un- 
til all  the  conditions  and  provisions  of  the 
lease  have  been  fully  compiled  with.  In  such 
cases  the  reservation  of  the  lien  amounts  in 
law  to  a  retention  by  tbe  lessor  of  tbe  title 
to  the  property.  Sudi  a  lien  is  valid,  not  only 
between  the  parties,  but  as  to  third  persons. 
In  this  view  notice  to  tbe  defendant  of  the 
plaintiff's  tltie  was  not  essential.  It  was 
held  in  Buswell  v.  Marshall,  61  Vt  87;  that 
the  lights  of  a  lessor,  through  a  lien  reserved 
In  tbe  lease,  to  crops  raised  on  premises  de- 
mised for  a  term  of  years,  are  not,  as  against 
attaching  creditors  of  tbe  lessee,  affected 
by  defective  registration  or  want  of  acknowl- 
edgment of  tbe  lease. 

Judgment  reversed,  and  Judgment  for  tiie 
plaintiff  to  recover  $58.49. 


(81  Vt.  490) 

In  re  MBADOITS  ESTATE. 

(Supreme  Court  of   Vermont     Rutland.     Oct 
30,  1908.) 

Taxation  (S  868*)— Coxij».terai.  Irhebitancb 
Tax— AssEssMXNT  —  Statutes  —  CowstbOo- 

TION. 

Pub.  St  1906,  {  822,  imposes  a  collateral 
inheritance  tax  of  5  per  cent  on  legacies,  except 
as  othervfise  provided,  and  section  824  declares 
that,  if  a  tax  is  lawfully  paid  on  a  legacy  to 
another  state  or  government  the  legatee  shall 
only  be  required  to  pay  the  amount  oi  such  part 
of  the  tax,  imposed  by  section  822,  as  will  make 
tbe  entire  tax  in  both  states  equal  to  5  per  cent. 
of  the  total  value  of  the  legacy.  Section  825 
declares  that  no  rebate  shall  be  allowed  under 
such  sections  until  competent  evidence,  showing 
the  amount  paid  to  such  other  state  or  govern- 
ment, the  date  of  payment,  tbe  rate,  valuation 
of  the  property,  and  brief  description  thereof,  is 
presented  to  the  probate  court.  Held,  that  tbe 
rebate  was  only  allowable  on  so  much  as  bad 
been  actually  paid  elsewhere,  and  did  not  in- 
clude a  discount  from  the  tax  paid  in  another 
state,  allowed  there  for  prompt  payment 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  868.*] 

Appeal  from  Probate  Conrt,  Rutland  Coon-^ 
ty;    Wm.  M.  Taylor,  Judge. 

Judicial  settlement  of  the  estate  of  Nancy 
M.  Meadon,  deceased.  On  petition  for  the 
determination  of  a  collateral  Inheritance  tax. 
From  a  Judgment  affirming  a  Judgment  of 
the  probate  court  in  favor  of  tbe  estate,  the 
state  appeals.    Reversed  and  rendered. 

Argued  before  ROWELL,  0.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Clarke  0.  Fitts,  Atty.  Oen.,  and  Hale  K. 
Darling,  for  the  State.  Lawrence  &  Law- 
rence and  B.  L.  Stafford,  for  appellee. 


WATSON,  J.    A  collateral  Inberltanee  tax 

of  6  per  cent  of  the  value  in  money  of  the 
legacy  or  dlstribntlve  share  on  which  it  is 
based,  except  as  otherwise  provided,  la  re- 
quired by  statute  to  be  paid  to  tbe  state. 
Pub.  St  1906,  I  822.  One  modification  of 
this  provision  is  that,  if  an  inheritance  trans- 
fer, succession,  legacy,  or  a  similar  tax  has 
been  lawfully  paid  to  another  state,  or  to  a 
government  other  than  the  United  States, 
for  or  on  account  of  a  legacy,  distributive 
share,  or  a  part  thereof,  decreed,  etc,  by  a 
probate  court  of  this  state  to  a  legatee  or 
heir  liable  to  the  tax  imposed  by  that  sec- 
tion, such  legatee  or  heir  shall  be  liable  to 
pay  to  this  state,  under  the  provisions  of 
that  section,  only  such  part  of  tlie  tax  there- 
in imposed  as  win  make  tbe  entire  tax,  both 
wltliin  and  without  this  state,  baaed  on  such 
portion  of  a  legacy  or  distributive  sbare  tax- 
ed in  such  other  state  or  government,  equal 
to  5  per  cent  of  the  total  value  thereof,  to 
be  determined  as  provided  in  the  chaptK  of 
the  statute  relating  to  such  taxes.  Pab.  St 
{  821  In  the  case  at  bar  a  portion  of  the 
estate,  decreed  by  the  probate  court  In  this 
state  subject  to  tbe  payment  of  the  5  per 
cent  collateral  inheritance  tax,  had  tieen  law- 
fully subjected  to  the  pajrment  of  a  transfer 
tax  to  the  state  of  New  York.  The  statute  of 
that  state  provides  for  such  a  tax  of  5  per 
centum  upon  the  clear  market  value  of  tbe 
property,  except  as  otherwise  prescribed,  and 
that  if  such  tax  is  paid  within  sbc  months 
from  the  accrual  thereof,  a  discount  of  5 
per  centum  shall  be  allowed  and  deducted 
therefrom.  The  tax  there  imposed  was  paid 
by  the  executor  of  the  estate  within  sach  six 
months,  and  a  discount  of  5  per  centum  was 
allowed  and  deducted  accordingly.  The  sole 
question  here  is,  whether  the  amount  of  the 
tax  as  there  imposed,  or  only  tbe  amount 
actually  paid,  is  to  be  rebated  from  tbe 
amount  of  the  tax  Imposed  by  the  law  of  this 
state.  Section  825  provides :  "No  rebate  from 
tbe  full  amount  of  the  tax  required  l^  tbe 
third  preceding  section  shall  be  allowed  un- 
der the  provisions  of  the  preceding  section, 
unless  an  official  receipt  or  other  competeit 
evidence,  showing  the  amount  so  paid  to 
such  other  state  or  government  the  date  of 
payment,  the  rate,  the  valuation  of  the  prop- 
erty upon  which  such  tax  was  computed  and 
a  brief  description  thereof,  is  presented  to 
the  probate  court"  Tbe  fact  that  the  stat- 
ute thus  In  express  terms  requires  such  of- 
ficial receipt  or  other  evidence  to  show  tbe 
amount  so  paid  to  such  other  state  or  gov- 
ernment, and  Is  silent  respecting  the  amount 
of  tbe  tax  there  imposed,  although  from 
other  data  required  to  be  shown  it  may  be 
ascertained  by  computation,  makes  It  clear 
that  the  intent  of  the  Legislature  was  to  al- 
low in  ret>ate  only  so  much  as  lias  lawfully 
thus  been  actually  paid  elsewhere,  and  tlie 
statute  is  so  construed. 
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Judgment  reversed,  and  Judgment  for  the 
•tate,  to  recover  $45.43,  and  interest  thereon 
Bince  August  31,  1907,  together  with  costs 
of  appeal.  To  be  certified  to  the  probate 
court 

C81  Conn.  22S) 

WHITE  T.  AVERY. 

(Supreme  Court  of  Errors  of  Cionnecticat.    Nor. 
11,  1908.) 

1.  Fleadihq  (§  217*)— Demukbbk— Effect. 

On  demurrer,  the  court  considers  the  w^Ie 
record  and  gives  judgment  for  the  party  who, 
on  the  whole,  appears  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |{  540^  541;  Dec.  Dig.  |  217.*] 

2.  Plxadikq    (I  214*)— DEiniBBEB  — Adicib- 

8I0H8. 

Where,  in  a  suit  for  cutting  timber,  the 
Trrit  described  the  land,  and  the  trees  which 
'were  the  subject-matter  of  the  eontroveny,  a 
demurrer  to  a  petition  by  defendant  for  a  new 
trial  for  newly  discovered  evidence  did  not  admit 
the  allegation  therein  that  defendant  had  used 
all  possible  means  up  to  and  at  the  time  of  the 
trial  to  ascertain  a  description  of  the  land,  and 
the  number  of  trees  that  bad  been  cut  thereon: 
it  also  appearing  that  more  than  five  years  had 
elapsed  between  the  commencement  of  the  suit 
ana  the  rendition  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  214.*] 

8.  Nkw  Tbux  (I  162*)— NbwIiT  Duoovkbeo 

BVIDEBCE— DII.IOENCE. 

To  entitle  a  party  to  a  new  trial  for  newly 
discovered  evidence,  it  is  indispensable  that  be 
should  have  been  diligent  in  his  efforts  to  fully 
prepare  his  cause  for  trial,  and,  if  the  new^ 
discovered  evidence  could  have  beet  discovered 
with  reasonable  diligence,  a  new  trial  will  not 
be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  210;  Dec.  Dig.  i  102.*] 

4.  New  Tbiax  (|  102*)— Newlt  Discovsbbd 

Evidence— Neqligencb. 

Suit  was  brought  against  petitioner  on  No- 
vember 18,  1901,  for  cutting  timber  on  land 
discribed  in  the  writ,  which  also  stated  the 
number  and  size  of  the  trees  claimed  to  have 
been  cat,  etc.  .  Shortly  thereafter  petitioner  had 
a  surveyor  run  the  lines,  and  make  a  map  of 
the  land,  but  took  no  steps  for  more  than  five 
yeais  and  until  after  the  judgment  to  examine 
the  lot  and  count  the  stumps  of  the  trees  cut, 
and  determine  their  number.  Beld;  that  the 
fact  that  plaintiffs  title  to  the  land  was  shown 
by  parol  proof  of  a  lost  deed  was  not  a  Bu£5cient 
excuse  for  petitioner's  failure  to  make  an  exam- 
ination of  the  premises  before  trial,  and  that  he 
was  therefore  not  entitled  to  a  new  trial  for  al- 
leged newly  discovered  evidence  that  a  subse- 
quent count  of  the  stumps  showed  the  cutting  of 
a  less  number  of  trees  than  that  fOr  which 
plaintiff  reeovered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  212 ;   Dec.  Dig.  >  102,*] 

Appeal  from  Superior  Court,  New  London 
County;  Silas  A.  Robinson,  Judge. 

Action  by  Sherwood  Q.  Avery  against 
Charles  B.  White.  Judgment  for  plaintiff. 
From  an  order  sustaining  a  demurrer  to  de- 
fendant's petition  for  a  new  trial  for  newly 
discovered  evidence,  be  appeals.    AfSnned. 

George  W.  Meloney,  for  appellant  Wil- 
liam H.  Shields  and  Donald  O.  Perkins,  for 
appellee. 


RORABACK,  7.  The  rules  and  principles 
which  govern  in  applications  for  new  trials 
are  well  settled  in  this  state,  and  have  been 
recently  and  fully  set  forth.  Gannon  v.  State, 
76  Conn.  676,  577,  578,  570,  64  Atl.  199. 

The  petition  In  this  case  avers,  that  "on 
November  13,  1901,  this  defendant  brought 
suit  against  this  plaintiff,  returnable  before 
the  superior  court  for  the  county  pf  New  Lon- 
don aforesaid  on  the  first  Tuesday  of  Decem- 
ber, A,  D.  1901,  claiming  that  between  Oc- 
tober 28,  1901,  and  November  13,  1901,  with- 
out the  license  of  the  said  Avery,  the  said 
White  by  his  workmen  and  servants  and 
teams  entered  upon  land  of  the  said  Avery, 
described  in  said  writ  and  cut,  destroyed, 
and  carried  away  and  Injured  31  trees  over 
one  foot  in  diameter,  34  trees  one  foot  In 
diameter,  and  390  trees  under  one  foot  In  di- 
ameter, and  claiming  damages  therefor.  *  *  * 
On  December  11,  1906,  in  the  superior  court 
for  said  county  of  New  London,  trial  was 
had  of  said  cause  upon  issue  Jobied  on  the 
answer  of  this  plaintiff  before  a  jury,  and  a 
verdict  was  rendered  against  this  plaintiff 
for  1585  damages,  which  was  accepted  by 
the  court  and  judgment  rendered  thereon." 
At  and  up  to  the  time  of  the  trial  this  plain- 
tiff has  used  all  possible  means  of  determin- 
ing what  the  land  was  which  was  so  claimed 
by  the  said  Avery  upon  which  It  was  claim- 
ed this  plaintiff  had  so  cut  said  trees,  but 
was  unable  so  to  do  because  the  land  records 
of  the  town  of  Bozrah,  In  which  town  said 
land  was  situated,  did  not  show  the  title 
thereto  in  the  said  Avery,  or  what  said  land 
was  on  which  said  trees  were  claimed  to  be 
cut  but  upon  trial  It  was  proved  by  said 
Avery  that  said  land  had  been  conveyed  to 
him  by  a  deed  which  had  been  lost  and  had 
never  been  recorded,  and  this  was  the  first 
time  that  this  plaintiff  had  any  knowledge  of 
said  deed,  or  had  any  opportunity  of  ascer- 
taining how  many  trees  had  been  cut  upon 
the  land  in  question.  The.  testimony  In  the 
former  trial  and  the  newly  discovered  testi- 
mony also  api>ear  In  full  in  the  proceedings 
for  a  new  trial.  The  newly  discovered  evi- 
dence upon  which  the  petitioner  relies  Is  as 
follows:  "This  plaintiff,  also  S.  Arnold  Peck- 
ham,  of  WlUlmantlc,  Conn.,  J.  Calvin  Brown, 
of   Wllllmantlc,  Conn.,   Charles  B.  Pitcher, 

civil  engineer,  of  Norwich,  Conn.,  and 

Pitcher,  of  Norwich,  Conn.,  together  on  De- 
cember 22, 1006,  personally  inspected  the  land 
in  question,  and  in  the  presence  of  all  said 
witnesses  the  said  Charles  E.  Pitcher,  civil 
engineer,  from  information  obtained  from 
said  lost  deed  upon  the  trial,  pointed  out  and 
showed  the  exact  location  of  the  lines  of 
said  land,  as  claimed  by  the  said  Avery,  and 
th«i  and  there  all  said  persons  on  personal 
Insi>ectlon  counted  all  trees  up  to  that  time 
cat  upon  said  land,  and  all  said  witnesses 
will  testify  that  on  said  last  named  day  no 
more  than  241  trees  of  two  inches  in  dl- 
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ameter,  and  no  more  bad  been  cut  on  said 
land  within  six  years  before  the  day  last 
aforesaid."  This  petition  was  demurred  to 
on  several  grounds,  the  substance  of  which 
may  be  stated  as  follows.  Because  it  ap- 
pears from  the  said  petition  that  the  evidence 
is  not  newly  discovered,  It  could  have  been 
discovered  by  the  use  of  due  diligence,  and 
that  the  evidence  is  merely  cumulative  in  its 
character.  This  demurrer  was  sustained  for 
the  reasons  therein  set  forth. 

The  petitioner's  claim  that  the  demurrer 
admits  the  allegations  of  his  petition  "that  he 
used  all  possible  means  up  to  and  at  the 
time  of  the  trial  of  ascertaining  a  description 
of  the  land  upon  which  it  was  claimed  that 
said  trees  bad  been  cut,  and  the  number  of 
trees  that  had  been  cut  thereon,"  is  hardly 
tenable.  On  demurrer  the  court  considers 
the  whole  record,  and  gives  Judgment  for 
the  party  who,  on  the  whole,  appears  to  be 
entitled  to  it  A  demurrer  does  not  admit 
any  averment  contradicting  what  before  ap- 
pears certain  on  the  record.  Notwithstanding 
the  allegations  in  the  petition  that  the  peti- 
tioner before  trial  used  all  i)Osslble  means 
of  ascertaining  a  description  of  the  land  and 
trees  In  question,  It  further  appears  that  the 
writ  in  the  former  suit  contained  a  descrip- 
tion of  the  land  and  of  the  trees  which  were 
the  subject-matter  of  that  controversy.  In 
this  connection  it  is  also  important  to  note 
that  It  further  apt)ears  that  the  suit  in  the 
former  action  was  commenced  Noveml)er  13, 
1901,  and  that  Judgment  was  not  rendered 
therein  until  December  11,  1906,  and  that 
no  effort  was  made  to  obtain  this  evidence 
until  December  26,  1906.  To  entitle  a  party 
to  a  new  trial  for  newly  discovered  evidence, 
It  is  indispensable  that  be  should  have  been 
diligent  in  his  efforts  fully  to  prepare  his 
-cause  for  trial;  and,  If  the  new  evidence  re- 
lied upon  could  tiave  been  known  with  rea- 
«onabIe  diligence,  a  new  trial  will  not  be 
granted.  N.  &  Wl  H.  R.  Co.  v.  Cahill,  18 
Conn.  498;  Waller  v.  Graves,  20  Conn.  305, 
809;  Travelers'  Ins.  Co.  v.  Savage,  43  Conn. 
191.  The  proposed  new  evidence  at  once 
discloses  the  facility  with  which  It  might 
have  been  procured.  This  evidence  consists 
of  the  testimony  of  five  witnesses  who  state 
that  on  Deceml>er  22,  1906,  they  made  an 
examination  of  the  lot  in  question  and  count- 
ed the  stumps  of  the  trees  alleged  to  have 
been  cut,  and  that  there  were  no  more  than 
241  trees  of  two  inches  In  diameter  cut  upon 
said  lot  within  six  years.  The  petitioner 
knew,  when  the  action  was  commenced  In 
1901,  that  Mr.  Avery  claimed  that  he  had  cut 
and  carried  away  from  his  land  described 
In  the  writ  31  trees  over  one  foot  In  diameter, 
84  trees  one  foot  in  diameter,  and  890  trees 
under  one  foot  in  diameter.  The  stumps  up- 
on this  lot  were  in  existence  and  could  have 
been  seen  and  counted  by  any  one  making 
an  examination  of  the  land  at  any  time  from 


November,  1901,  to  the  trial  in  December, 
1900.  The  fact  that  tlUe  to  the  land  in  ques- 
tion was  shown  by  parol  proof  of  a  lost  deed 
cannot  be  accepted  as  a  sufficient  excuse  in 
not  making  an  examination  of  the  premises 
before  trial.  As  already  stated,  it  appears 
tliat  the  writ  Issued  upon  the  commencement 
of  the  former  suit  In  1901  descril>ed  the  land 
of  Mr.  Avery  upon  which  It  was  claimed 
the  petitioner  had  cat  a  certain  number  of 
trees  of  different  dimensions.  It  further 
appears  from  the  testimony  given  in  the 
first  trial  that  the  petitioner  In  the  latter 
part  of  October,  1901,  was  informed  of  the 
location  of  this  wood  lot  and  had  pointed  out 
to  him  the  bonndarles  thereof;  that  short- 
ly after  Mr.  Avery  had  commenced  suit  in 
November,  1901,  Mr.  White  employed  a  sur- 
veyor who  ran  the  lines  and  made  a  map  of 
the  land  in  question.  The  writ  served  upon 
the  petitioner  furnished  a  description  of  the 
property  In  controversy,  and  the  number  and 
size  of  the  trees  claimed  to  have  been  cut 
thereon.  The  boundary  of  this  property  had 
been  pointed  out  and  a  survey  made.  The 
petitioner  neglected  for  five  years  to  take  any 
steps  to  procure  this  evidence  until  after 
Judgment  had  been  rendered  against  tilm. 
It  is  quite  clear  that  the  petitioner  was  fair- 
ly pat  upon  inquiry  to  find  this  alleged  newly 
discovered  evidence  long  before  trial,  and  It 
is  a  little  difficult  to  understand  why  during 
the  long  period  glvoi  for  preparation  he 
should  not  have  looked  for  this  evidence 
where  he  now  claims  to  have  found  It  after 
the  trial.  Such  conduct  can  hardly  be  said 
to  be  reasonable  diligence.  It  cannot  even  be 
called  diligence. 

There  Is  no  error.     In  this  opinion  the 
other  Judges  concur. 


aM  He.  4}) 

HASI/AM  T.  JORDAN  et  al.  (two  cases). 

(Supreme  Judicial  Court  of  Maine.    Maidi  2, 
1906.) 

1.  DiBDS  (I  14*)— Evidence  (|  419*)— CoRSm- 

KBATIOW---SKISIN— REFEBEHOE. 

As  between  the  parties  to  a  deed,  no  con- 
sideration is  necessary,  and  the  onlj  effect  of 
the  consideration  clause  in  a  deed  is  to  est(9 
the  grantor  from  alleeing  that  the  deed  was  ex- 
ecuted without  conaideration.  For  evei7  other 
purpose  the  consideration  may  be  varied  or  ex- 
plained by  parol  proof. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  <|  23-25:  Dec  Dig.  t  14  ;•  Evidence, 
Cent.  Dig.  §i  1912-1917 ;    Dec.  Dig.  S  419.*] 

2.  Evidence  (g  390*)— Pabol  Evidence. 

While  parol  evidence  is  not  admissible  to 
alter,  control,  or  contradict  a  deed,  yet  for  the 
purpose  of  showing  the  character  of  the  gran- 
tee's seisin  snch  evidence  is  admissible  to  show 
the  external  circumstanpes  and  the  relation  of 
the  parties  to  each  other  and  to  the  transac- 
tion, from  which  may  be  inferred  the  effect  of 
the  deed.  Such  evidence  does  not  in  any  way 
tend  to  control  or  alter  the  deed. 

[Ed.  Note. — ^For  other  cases,  see  Eividence, 
Cent.  Dig.  |»  171&-1728;  Dec.  Dig.  {  390.*] 
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3.  EsTOPPKL  di  47*)  — Bt  Deed  —  Aptkb-Ac- 
QuiBED  Title. 

When  a  _?rantor  conveys  land  to  a  griantee 
'withoat  consideration  and  the  grantee  at  the 
same  time,  without  consideration,  and  as  a  part 
of  the  same  transaction  "whereby  the  erantor 
conveyed  the  land  to  him,  reconveys  the  land  to 
the  grantor,  a  momentary  seisin  only  vests  in 
the  first  grantee,  and  he  does  not  become  invest- 
ed with  any  title  which  inures  to  the  benefit  of 
one  to  whom  he  has  made  a  prior  conveyance  of 
the  same  land  by  mortgage  deed  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig,  §  115 ;   Dec  Dig.  §  47.*] 

4.  REFEBENCE    (§    99*)— RBPOBT  — CONSTBUO- 
TION. 

Although  a  referee  in  bis  report  has  ex- 
pressly stated  that  in  awarding  judgment  he  ex- 
ercised  the  powers  of  an  equity  court,  yet  the 
law  court  cannot  be  bound  to  adopt  and  enforce 
the  statement  that  he  exercised  equity  powers 
in  arriving  at  a  result  when  it  appears  from  the 
evidence  and  rescript  filed  by  him  that  his  pow- 
ers as  referee  authorized  him  to  declare  precise- 
ly the  same  result,  and  therefore  the  assertion 
that  he  acted  in  equity  must  be  treated  as  sur- 
plusage. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  I  99.»J 

(OffidaU 

Exceptions  from  Supreme  Jadiclal  Court, 
Hancock  County,  at  Law. 

Action  by  Washington  Haslam  against  W. 
B.  Jordan  and  by  the  same  plaintiff  against 
Clarlnda  M.  Jordan  and  others.  Findings 
for  plaintiff  in  each  action,  and  defendants 
except    Exceptions  overruled 

Two  real  actions,  one  against  the  admin- 
istrator of  the  estate  of  Gilman  Jordan  and 
the  other  against  the  heirs  of  the  said  Gil- 
man  Jordan,  brought  for  the  recovery  of 
certain  land.  Both  actions  were  referred 
with  the  right  to  except  regarding  matters  of 
law. 

The  referee  found  for  the  plaintiff  in  each 
action,  and  with  his  report  filed  a  rescript 
presenting  the  questions  of  law  reserved  by 
the  defendants.  The  material  parts  of  the 
rescript  appear  in  the  opinion. 

When  the  report  of  the  referee  was  offer- 
ed, the  same  against  the  objections  of  the 
defendants  was  accepted.  The  defendants 
then  took  exceptions  to  the  order  accepting 
the  report. 

So  much  of  the  rescript  filed  by  the  ref- 
eree as  does  not  appear  in  the  opinion  is  as 
follows: 

"Both  pai-tles  derive  title  from  Albion  S. 
Jelllson.  The  record  title  of  plaintiffs  is  as 
follows: 

"(1)  Albion  S.  Jelllson  to  A.  F.  Bamham 
by  deed  of  mortgage  dated  October  21,  1876, 
recorded  October  23,  1876. 

"(2)  Albion  S.  Jelllson  to  A.  F.  Bumham 
by  deed  of  quitclaim  dated  December  20. 
1876,  recorded  December  23,  1876. 

"(3)  A.  F.  Burnham  to  Eliza  I.  Jordan  by 
deed  of  quitclaim  dated  August  9,  1879,  re- 
corded August  11,  1879. 

"<4)  Eliza  I.  Jordan  to  Albion  S.  Jelllson 


by  deed  of  quitclaim  dated  August  0,  1S79, 
recorded  August  11,  1879. 

"(5)  Albion  S.  Jelllson  back  to  Eliza  I. 
Jordan  by  deed  of  warranty  dated  August  0, 
1879,  recorded  August  ll,  18T9. 

"(6)  Eliza  I.  Jordan  to  Charles  B.  Dunham 
by  deed  of  mortgage  dated  August  9,  1879, 
recorded  August  11,  1879.  This  mortgage 
was  later  discharged. 

"(7)  Eliza  I.  Jordan  to  S.  B.  Giles  by  war- 
ranty deed  from  June  27,  1885,  recorded  Au- 
gust 7,  1885. 

"(8)  S.  B.  Giles  to  Wellington  Haslam, 
plaintiff,  by  deed  dated  July  17,  1801,  re- 
corded September  14,  1891. 

"The  defendants'  record  title  is  as  fol- 
lows: 

"(1)  Albion  S.  Jelllson  to  Gilman  Jordan 
by  mortgage  deed  of  warranty  dated  Au- 
gust 1,  1877,  recorded  August  2,  1877. 

"(2)  Gliman  Jordan  to  defendants,  heirs 
and  administratrix  by  descent" 

Memorandum:  The  justice  ruling  in  these 
cases  at  nisi  prius  did  not  tft  during  the 
argument  thereof  at  the  law  court  being 
disqualified  under  the  provisions  of  Rev.  St 
c.  79,  I  42. 

Argued  before  WHITBHOUSB,  STRODT, 
SPEAR,  and  CORNISH,  JJ. 

John  A.  Peters,  for  plaintiff.  Oscar  F.  Fel- 
lows, for  defendants. 

SPEAR,  J.  These  cases  are  both  real  ao- 
tlons,  which  were  referred  "with  leave  to  ex- 
cept regarding  matters  of  law."  The  report 
of  the  referee,  presenting  the  exceptions  ta- 
ken at  the  trial,  was  offered  against  objec- 
tion and  ordered  to  be  accepted.  To  this 
order  the  defendant  excepted.  Both  actions 
are  for  the  recovery  of  the  same  parcel  of 
land,  both  parties  deriving  their  title  from 
the  same  grantor.  The  record  title  of  the 
plaintiff  is  in  a  direct  line  tlirough  mesne 
conveyances  from  Albion  S.  Jelllson.  The 
defendant's  record  title  is  from  Albion  S.  Jel- 
llson to  Gilman  Jordan  by  mortgage  deed  of 
warranty  dated  August  1,  1877,  recorded  Au.- 
gust  2,  1877,  and  froin  Gilman  Jordan  to  de- 
fendants' heirs  and  administratrix  by  de- 
scent It  appears  that  Albion  S.  Jelllson  on 
August  1,  1877,  bad  no  title  in  the  premises 
conveyed  to  Gliman  Jordan.  The  referee 
rendered  judgment  for  the  plaintiff  in  each 
case,  and  with  his  report  filed  the  following 
rescript  presenting  the  questions  of  law  re- 
served by  the  defendants:  "It  Is  to  be  noted 
that  at  the  date  of  the  deed  Albion  S.  Jel- 
llson to  Gilman  Jordan  (the  ancestor  of  the 
defendants)  on  August  1,  1877,  the  grantor, 
Albion  S.  Jelllson,  Iiad  no  title,  be  having 
previously  conveyed  the  land  to  A.  F.  Burn- 
ham  by  deed  dated  December  26,  1876.  It 
follows  that  at  tbe  time  no  title  passed  by 
this  deed  to  the  defendant's  ancestor,  Gilman 
Jordan. 
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"It  Is  to  be  furtber  noted,  however,  tliat 
Bubseqaent  to  bis  conveyance  to  Oilman  Jor- 
dan by  -warranty  deed  of  mortgage  dated  Au- 
gust 1, 1877,  Albion  S.  Jelllson,  the  grantor  In 
that  deed,  received  from  Eliza  L  Jordan,  the 
then  owner,  a  deed  of  quitclaim  dated  Au- 
gust 9,  1879.  No.  4  in  plalntltTs  chain  of 
Utle. 

"The  defendauts  claim  that  this  after-ac- 
quired title  In  Albion  S.  Jelllson  at  once 
passed  to  their  ancestor.  Oilman  Jordan,  un- 
der the  familiar  rule  that  an  after-acquired 
title  by  a  grantor  in  a  warranty  deed  Inures 
to  his  grantee  by  way  of  estoppel,  and  to 
save  circuity  of  action. 

"The  plaintiff  claims  that  the  rule  does  not 
apply  under  the  facts  of  this  case. 

"Against  the  objection  of  the  defendants,  I 
received  the  oral  testimony  of  Albion  S.  Jel- 
llson (under  whom  defendants  claim)  to  the 
'  following  effect:  The  deed  to  him  from  Kll- 
sa  I.  Jordan  dated  August  9,  1879,  was  pre- 
pared and  executed  in  the  office  of  A.  F. 
Bumham,  an  attorney.  At  the  same  time  the 
deed  back  from  him  to  Eliza  I.  Jordan  (deed 
Na  B  in  plaintiff's  chain  of  title)  was  also 
prepared  and  executed  by  him.  Also  at  the 
same  time  the  mortgage  deed  from  EUza  I. 
Jordan  to  Chas.  TS.  Dunhatn  was  prepared 
and  executed.  He,  Albion  S.  Jelllson,  paid 
nothing  for  the  conveyance  to  him  from  Eliza 
I.  Jordan,  and  he  received  nothing  for  his 
conveyance  back  to  her. 

"Apart  from  the  testimony  of  Albion  S. 
Jellison  I  find  tbe  three  deeds  bear  the  same 
date,  were  recorded  the  same  day,  and  were 
filed  for  record  at  the  same  hour  and  minute, 
viz.,  August  11,  1879,  at  5:15  p.  m. 

"I  am  satisfied  that  the  conveyance  by  Eliza 
I.  Jordan  to  Albion  S.  Jelllson,  which  the 
defendauts  claim  operated  to  vest  the  title 
in  Jelllson'B  prior  grantee  Oilman  Jordan, 
was  made  to  him  merely  in  trust  to  reconvey 
to  Eliza  I.  Jordan,  which  trust  be  immediate- 
ly executed.  He  did  not  take  any  beneficial 
Interest  under  the  conveyance  to  him,  and 
none  passed  to  his  prior  grantee  Oilman  Jor- 
dan. I  do  not  think  the  rule  relied  upon  by 
the  defendants  governs  .this  case.  If  any 
title  passed  to  Albion  S.  Jelllson,  It  was  a 
naked  legal  title  only,  which  he  could  have 
been  compelled  In  equity  to  release  to  Eliza 
I.  Jordan,  the  beneficiary,  or  to  her  grantees. 

"As  referee,  and  under  Rev.  St  c.  84,  §  21, 
I  exercise  tbe  power  of  an  equity  court,  and 
award  Judgment  in  both  cases  for  the  plain- 
tlft.  Since,  however,  in  my  opinion  the  ques- 
tion of  title  could  have  been  fully  detei^ 
mined  in  one  suit,  I  award  costs  in  one  suit 
only." 

There  is  no  controversy,  nor  could  there 
be  any,  with  respect'  to  the  facts  found  by 
the  referee,  but  tbe  defendants  contend  that 
in  the  state  of  the  pleadings  governing  the 
trial  of  the  case  before  the  referee  the  oral 
testimony  of  Albion  S.  Jellison  was  Inad- 
missible, and  that,  for  this  reason,  the  report 


should  not  have  been  accepted.  If  admissible 
under  the  rules  of  law,  there  can  be  no  ques- 
tion that  the  ruling  accepting  the  report  of 
the  referee  should  be  sustained.  Oaaunon  v. 
Freeman,  81  Me.  243;  Eelley  r.  Jenness  et 
al.,  50  Me.  455,  79  Am.  Dec  623;  Wark  v. 
Willard,  13  N.  H.  389;  Runlet  v.  Otis,  2  X. 
H.  167;  Marsh  v.  Rice,  1  N.  H.  167. 

We  think  the  evidence  was  admissible. 
Nothing  is  better  established  than  the  de- 
fendant's contention  that  written  contracts 
cannot  be  altered  or  controlled  by  parol  evi- 
dence, but  such  is  not  the  effect  of  the  testi- 
mony admitted.  It  does  not  alter,  control, 
or  contradict  the  deed  from  EUsa  L  Jordan 
to  Albion  S.  Jellison  whose  seisin  the  de- 
fendant claims  inured  to  his  benefit  It 
rather  tends  to  show  tbe  external  circum- 
stances and  the  relation  of  tbe  parties  to 
each  other  and  to  the  transaction,  from  which 
may  be  inferred  the  effect  of  the  deed.  The 
evidence  that  the  three  deeds  spoken  of  in 
the  referee's  report  were  prepared  and  exe- 
cuted at  the  same  time  In  the  office  oC  a  cer- 
tain attorney  does  not  In  any  way  tend  to 
control  or  alter  the  deeds,  nor  does  the  evi- 
dence, that  no  consideration  was  paid.  As 
between  the  parties  to  a  deed  no  considera- 
tion is  necessary.  Labree  v.  Carleton,  53  Me. 
211.  The  only  effect  on  the  consideration 
clause  in  a  deed  Is  to  estop  the  grantor  from 
alleging  that  It  was  executed  without  con- 
sideration. For  every  other  purpose  the  con- 
sideration may  be  varied  or  explained  by 
parol  proof.  Tolman  ▼.  Ward,  86  Me.  303, 
29  Atl.  1081,  41  Am.  St  Rep.  656.  Under 
these  rules  of  law,  It  is  apparent  that  the 
evidence  admitted  does  not  have  the  effect 
of  denying  that  Jellison  was  seised,  but  was 
competent  for  the  purpose  of  showing  the 
character  of  his  seisin. 

Upon  this  point  Hadlock  v.  Bnlfinch,  31 
Me.  246,  a  case  involving  an  action  of  dower. 
Is  apposite..  The  court  say:  "It  Is  insisted 
that  the  defendant  is  estopped  to  deny  tlie 
seisin  of  the  husband,  as  he  holds  the  estate 
by  a  title  derived  from  him.  While  he  may 
not  be  permitted  to  deny  that  the  husband 
was  seised,  he  may  be  permitted  to  show 
the  character  of  that  seisin,  and.  If  it  was 
not  such,  that  his  widow  would  be  entitled  to 
dower." 

There  Is  a  striking  analogy  In  all  its  phases 
between  the  case  at  bar  and  Pomeroy  v.  Let- 
ting, IB  Oray  (Mass.)  435.  This  was  a  writ 
of  entry  for  the  foreclosure  of  a  mortgage, 
the  same  form  of  action  as  in  the  cases  be- 
fore us,  involving  the  question  whether  two 
or  more  deeds  made  simultaneously  could  be 
regarded  as  one  transaction,  in  order  to  car- 
ry out  the  Intention  and  secure  all  the  rights 
of  the  parties  concerned.  Chief  Justice  Shaw 
in  tbe  opinion  said:  "In  regard  to  the  evi- 
dence offered  and  rejected,  we  are  not  pre- 
pared to  say  that  some  of  it  might  not  be  ob- 
jectionable, and  contrary  to  the  rule  oC  law, 
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as  admitting  parol  evidence  to  alter  or  con- 
trol written  agreements  and  contracts.  But 
-we  think  that  the  Internal  OTldence  from  the 
deeds  themselves,  together  with  evidence  of 
external  circumstances,  showing  the  relations 
of  the  parties  to  each  other,  to  explain  and 
Slve  effect  to  their  language,  which  is  admis- 
sible, are  sufficient  In  the  present  case  to  es- 
tablish all  the  facts  on  which  onr  conclusion 
In  matters  of  law  are  placed." 

If  we  apply  this  rule  to  the  case  at  bar, 
It  will  then  appear  that  we  have  admitted 
-only  the  Internal  evidence  from  the  deeds 
themselves,  all  bearing  the  same  date  and 
being  recorded  at  the  same  Instant,  and  the 
evidence  of  the  external  circumstances  show- 
ing the  relation  of  the  parties  to  the  transac- 
tion and  to  each  other. 

From  this  evidence  it  Is  a  legitimate  Infer- 
ence that  the  transfer  and  the  retransfer  be- 
tween Jordan  and  Jelllson  were  but  a  single 
transaction,  vesting  In  Jelllson  only  a  mo- 
mentary seisin,  what  Chancellor  Kent  has 
termed  "a  transitory  seisin  for  an  Instant"; 
that,  no  consideration  having  been  paid,  it 
was  the  Intention  to  vest  such  seisin  In  Jel- 
llson for  the  purpose  of  accomplishing  a  re- 
transfer;  and  that  he  took  no  beneficial  in- 
terest under  the  conveyance. 

The  questions  which  have  arisen  under 
claims  for  dower  afford  good  illustration  of 
this  doctrine.  In  all  such  Instances  it  has 
been  held  that  a  seisin  in  transitu  to  serve  a 
particular  purpose  will  not  entitle  the  widow 
to  dower  in  contravention  of  .such  purpose. 
Oammon  v.  Freeman,  31  Me.  243;  Wallace 
▼.  Slisby  et  al.,  42  N.  J.  Law,  1.  . 

Jelllson,  therefore,  while  seised  under  the 
deeds  for  the  purpose  of  retransfer,  was  not 
beneficially  seised,  even  for  a  moment,  and 
-did  not  as  prior  grantof  become  Invested 
with  any  title  that  inured  to  the  benefit  of 
tbe  defendant 

We  are  of  opinion  that  the  evidence  admit- 
ted was  competent  under  the  pleadings,  and 
tbat  It  was  not  necessary  to  change  the  form 
■of  action  from  law  to  equity,  in  order  to 
enable  the  referee  to  proceed  with  the  deter- 
mination, of  the  case. 

In  his  report,  however,  be  expressly  stat- 
ed in  awarding  Judgment  that  he  exercised 
the  powers  of  an  equity  court  But  this 
court  in  the  discharge  of  the  grave  duty  of 
determining  the  rights  of  parties  cannot  be 
bound  to  adopt  and  enforce  the  statement  In^ 
tbe  rqjort  of  a  referee  that  he  exercised 
equity  powers  in  arriving  at  a  result  when 
it  appears  from  the  evidence  and  the  re- 
script filed  by  liim  that  his  powers  as  referee 
authorized  him  to  declare  precisely  the  same 
result  The  assertion  in  the  report  that  he 
acted  in  equity  must  be  treated  as  surplusage, 
as  it  was  competent  for  him  to  do  all  that  he 
did,  acting  in  his  capacity  as  referee  regard- 
Jess  of  any  proceedings  in  equity. 

Exceptions  overruled. 


(104  H«.  11). 

STUART  ▼.  OHAPHAN. 

SAME  V.  ANDREWS.  ' 

(Supreme  Judicial  Court  of  Maine.     Feb.  25. 
1008.) 

1.  STATtiTES  (§  255*)— BHAcnraNT— Peesuicp- 

TIOWB — NtJMBKRING. 

The  numbering  of  statutes  Is  not  a  legisla- 
tive act,  but  it  is  purely  a  ministerial  act  per- 
formed by  executive  officers  in  the  office  of  the 
Secretary  of  State,  and  no  presumption  aa  to 
the  order  of  time  in  which  statutes  were  passed  . 
can  arise  from  their  numl>ering. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dfg.   t   255.*] 

2.  Statutes   (|  26«)— Enaotmbht— Appbovai 
bt  govebnob. 

The  approval  of  the  Governor  is  tbe  last 
legislative  act  which  breathes  the  breath  of  life 
into  a  statute,  and  makes  it  a  part  of  the  laws 
of  the  state. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  »28;   Dec.  Dig.  {  2d.*] 

3.  Statutes  ({  255*)— Enaothknt— Affbovai. 
bt  govebnok. 

Nothing  appearing  to  the  contrary,  statutes 
approved  on  the  same  day  are  presumed  to 
have  been  approved  contemporaneously. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  I  255.*] 

4.  StaTUTKS  (I  225*)— CoNBTBUCTIOIf. 

Statutes  tn  pari  materia  are  to  be  construed 
together  «o  as  to  ascertain,  and  oany  out  the 
legislative  will. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  {  303 :   Dec.  Dig.  {  223.*] 

5.  Statutes   (i  225*)  —  Auendmbkt  —  Con- 
struction. 

Rev.  St  1903,  c.  114,  {  23,  was  amended 
by  Pub.  Laws  1905,  p.  .137,  c  131,  and  Pub. 
Laws  1905,  p.  144,  c.  134.  Both  of  the  amenda- 
tory acts  were  approved  by  the  Governor  the 
same  day.  Held,  that  these  two  acts  must  be 
construed  together,  and  Rev.  St.  1903,  c.  114,  { 
23,  is  to  be  read  as  amended  by  both  acts,  with 
the  words  stricken  out  by  chapter  131  and  the 
words  inserted  by  chapter  134. 

[Ed.    Note.— For  other    cases,    see    Statutes, 
Cent  Dig.  i  306;   Dec.  Dig.  |  225.*] 

6.  False  Iicpkiborhent  ({  7*)— Dibolobuxb 
comuisbioneb  —  aots  without  jubisdio- 

TION. 

When  h  disclosure  commissioner  does  not 
act  within  the  limits  of  his  Jurisdiction,  he  is 
answerable  in  law  for  what  he  does  without 
those  limits  and  wholly  outside  of  his  powers 
and  duties. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Cent  Dig.  §g  17-28;   Dec  Dig.  J  7.*] 

7.  False   Imfbisonuent  ({   7*)— Disclosubb 
CoMHiBsioNEB  —  Acts    wtthout  Jubisdic- 

TIOW. 

When  a  disclosure  commissioner,  acting  in 
a  disclosure  matter,  without  jurisdiction,  refuses 
the  execution  debtor  the  benefit  of  the  oath  pro- 
vided by  Rev.  St  1903,  c.  114,  f  55,  and  indorses 
upon  the  execution  the  certificate  required  by 
Rev.  St  1903,  c.  114,  |  38,  and  annexes  to  the 
execution  the  capias  required  by  said  section  38, 
and  such  debtor  Is  arrested  and  committed  to 
jail  on  such  capias  and  execution,  such  dis- 
closure commiasioner  is  liable  in  an  action  for 
false,  imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Cent  IMg.  H  17-28 ;  Dec.  Dig.  {  7.*] 
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8.  Talse  Impbisowment  (|  7*)  —  Unlawful 
Acts— Ratification. 

When  an  execution  debtor  has  been  commit- 
ted to  jail  on  a  capias  annexed  to  an  execution 
by  a  disclosure  commissioner  who  acted  without 
jurisdiction  in  the  matter,  and  the  execution 
creditor  sends  to  the  keeper  of  the  jail  money 
to  pay  for  the  support  of  the  execution  debtor 
while  In  jail,  and  states  to  such  keeper  that 
more  money  will  be  sent  for  that  purpose,  ifnec- 
efisary,  it  is  an  approval,  adoption,  and  ratifica- 
tion of  the  unlawful  acts  of  the  disclosure  com- 
missioner, and  makes  such  execution  creditor 
liable  in  an  action  for  false  imprisonment. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent.  Dig.  §|  45-61 ;   Dec.  Dig.  §  7.*] 

9.  ToBTs  (I  22*)— Joint  Tobt-Feasob&— Lia- 

BIMTTES. 

Each  wrongdoer  is  liable  for  the  whole 
amount  of  an  injury  sustained,  although  a  plain- 
tiff can  have  but  one  satisfaction. 

Rush  V.  Buckley,  100  Me.  322,  61  AU.  774, 
70  L.  R.  A.  464,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  29;   Dec.  Dig.  »  22.»] 

(Official.) 

Emery,  C.  J.,  and  Whitehouse  and  Stront,  JJ., 
dissenting. 

Agreed  Statement  from  Suprone  Judicial 
Court,  Somerset  County. 

Action  by  Charles  C.  Stuart  against 
George  M.  Chapman,  and  by  the  same  against 
Henry  P.  Andrews.  Actions  for  false  Im- 
prisonment. Submitted  on  agreed  state- 
ments of  fact.    Judgments  for  plaiBtiff. 

The  agreed  statement  of  facts  In  the  flrst- 
named  case  is  as  follows: 

"On  November  9,  1005,  one  Henry  F.  An- 
drews, a  resident  of  Bangor,  In  the  county 
of  Penobscot,  applied,  through  his  attorney, 
H.  H.  Patten,  also  a  resident  of  Bangor,  to 
the  defendant,  a  disclosure  commissioner 
within  and  for  the  county  of  Somerset,  duly 
quallfled  as  such,  for  a  subpoena  summoning 
the  plaintiff  before  the  defendant  as  said 
commissioner  to  make,  on  oath,  a  full  and 
true  disclosure  of  all  his  business  and  prop- 
erty affairs.  Said  Henry  F.  Andrews  was 
then  the  owner  of  an  execution  against  the 
plaintiff,  of  which  'Exhibit  A"  (omitted  from 
this  report)  hereto  attached  Is  a  copy. 

"Acting  on  said  petition,  the  defendant  Is- 
sued under  his  hand  and  seal  as  said  com- 
missioner a  subpoena  commanding  the  plain- 
tiff to  appear  before  him  at  his  office  in  Fair- 
field in  said  county  of  Somerset  on  November 
15,  1905,  at  10  o'clock  in  the  forenoon,  to 
make  on  oath  a  full  and  true  disclosure  of 
all  his  business  and  property  affairs.  At 
said  time  and  place  the  plaintiff  appeared 
before  said  Chapman  for  disclosure,  but  on 
examination  was  refused  the  beneflt  of  the 
oath.  On  the  afternoon  of  that  day,  the  de- 
fendant Issued  the  capias,  of  which  'Exhibit 
B'  (omitted  from  this  report)  hereto  attached 
Is  a  copy,  and  attached  to  the  execuOon  the 
certlflcate,  of  which  'Exhibit  C  (omitted 
from  this  report)  hereto  attached  Is  a  copy. 
"The  capias  was  delivered  to  William  W. 
Nye,  of  said  Fairfield,  a  deputy  sheriff  for 


said  county  of  Somerset,  who  arrested  the 
plaintiff  at  about  2  o'clock  that  afternoon, 
detaining  him  in  the  town  lock-up  at  Fair- 
field until  8  o'clock  that  evening,  when  he 
was  committed  to  the  county  jail  at  Skow- 
hegan-  'Exhibit  D'  (omitted  from  this  re- 
port) hereto  attached  Is  a  copy  of  the  return 
of  said  William  W.  Nye. 

"Immediately  on  being  committed  to  Jail, 
the  plaintiff  procured  counsel  relative  to 
his  discharge,  and  a  petition  for  habeas  cor- 
pus was  at  once  presented  to  A.  M.  Spear, 
a  justice  of  the  Supreme  Judicial  CJourt  of 
Maine.  On  this  petition,  the  plaintiff  was 
discharged  from  custody  the  following  Tues- 
day, the  21st  of  .November,  1905,  having  been 
confined  In  Somerset  Jail  since  his  commit- 
ment thereto,  with  the  exception  of  the  day 
at  Augusta,  when  the  hearing  on  habeas 
corpus  occurred,  when  he  was  In  the  custo- 
dy of  the  sheriff,  but  not  In  Jail.  From  the 
order  of  Judge  Spear  discharging  the  re- 
spondent, the  defendant  appealed  to  the  law 
court,  where  the  case  was  argued  by  counsel 
orally,  the  appeal  being  finally  dismissed. 

"The  plaintiff  Is,  and  was  at  the  date  of 
the  disclosure  proceedings  above  referred 
to,  a  resident  of  St  Albans,  In  the  county  of 
Somerset.  Both  the  said  Henry  F.  Andrews 
and  his  attorney  are,  and  were  at  the  date 
of  said  disclosure  proceedings,  residents  of 
Bangor,  In  the  county  of  Penobscot  The 
town  of  Fairfield  is  not  the  shire  town  of  the 
county  of  Somerset. 

"Plaintiff  is  engaged  In  the  business  of 
sawing  lumber  In  the  said  town  of  St  Al- 
bans, and  has  a  wife  and  one  daughter,  nine 
years  of  age.  Plaintiff's  expense  in  procur- 
ing his  release  on  habeas  corpus.  Including 
counsel  fees,  was  approximately  $80. 

"If  upon  the  foregoing  facts  the  plaintiff 
is  entitled  to  recover,  damages  are  to  be  as- 
sessed by  this  court;  If  not  Judgment  to  be 
for  the  defendant" 

The  agreed  statement  In  the  second  named 
case  alleges  that  "on  November  9,  1905,  the 
defendant  being  the  owner  of  the  execution 
of  which  'Exhibit  A'  (omitted  from  this  re- 
port) hereto  attached.  Is  a  copy,  running 
against  the  plaintiff,  applied  In  writing  to 
George  M.  Chapman,  E^.,  of  Fairfield,  a 
disclosure  commissioner  within  and  for  said 
county  of  Somerset  duly  qualified  as  such, 
for  a  subpoena  summoning  the  plaintiff  be- 
fore said  Chapman  as  said  commissioner  to 
make,  on  oath,  a  full  and  true  disclosure 
of  all  his  business  and  property  affairs," 
and  then.  In  substance,  recites  the  facts  al- 
leged in  the  first  aforesaid  agreed  statement, 
and.  In  addition  thereto,  contains  the  follow- 
ing paragraph: 

"During  the  confinement  of  the  plaintiff 

In  the  Skowhegan  Jail,  the  defendant  sent 

to  the  keeper  thereof  money  to  pay  for  the 

support  of  the  plaintiff  In  said  Jail,  at  the 

i  same  time  stating  to  said  keeper  that  more 
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money  would  be  forthcoming  If  needed." 
Stipulations  same  as  In  the  first  aforesaid 
agreed  statement 

Memorandum:  Chapters  131,  134,  pp.  137, 
144,  Pub.  Laws  1905,  were  repealed  by  chapter 
2,  p.  4,  Pub.  Laws  1907,  and  section  23,  c.  114, 
Rev.  St,  was  amended  by  said  chapter  2  so 
as  to  read  ob  follows: 

"Sec.  23.  Such  magistrate  shall  thereupon 
Issue  under  his  hand  and  seal  a  subpoena  to 
the  debtor,  commanding  him  to  appear  before 
such  magistrate  within  said  county,  in  the 
town  in  which  the  debtor,  the  petitioner  or 
bis  attorney,  resides,  and  in  case  there  is 
no  such  magistrate  in  the  town  where  the 
debtor,  the  petitioner  or  his  attorney  re- 
sides, then  in  the  town  where  there  is  such 
a  magistrate  nearest  to  the  place  of  resi- 
dence of  the  debtor,  the  petitioner  or  his  at- 
torney, at  a  time  and  place  therein  named, 
to  make  full  and  true  disclosure,  on  oath, 
of  all  his  business  and  property  affairs.  The 
application  shall  be  annexed  to  the  subpoena. 
No  application  or  subpoena  shall  be  deemed 
incorrect  for  want  of  form  only,  or  for  cir- 
cumstantial errors  or  mistakes,  when  the 
person  and  the  case  can  be  rightly  under- 
stood. Such  errors  and  mlstaltes  may  be 
amended  on  application  of  either  party." 

Note:  The  opinion  In  this  case  was  pre- 
pared by  Mr.  Justice  Powers  while  he  was 
a  member  of  the  bench,  but  was  not  an- 
nounced until  sereral  months  after  his  res- 
ignation. 

Argued  before  EMERT,  C.  J.,  and  SAV- 
AGE, POWERS,  PEABODT,  SPEAE,  KING, 
WHITEHOOSE,  and  STROUT,  JJ. 

Gonld  &  Lawrence,  for  plalntUt.  H.  H. 
■Patten,  for  defendants. 

POWERS,  J.  Actions  of  trespass  for  false 
Imprisonment 

November  9,  1905,  defendant  Andrews,  a 
resident  of  Bangor,  In  Penobscot  county,  and 
the  owner  of  an  execution  against  the  plain- 
tiff, applied,  through  his  attorney,  who  was 
also  a  resident  of  Bangor,  to  the  defendant 
Chapman,  a  disclosure  commissioner  for  the 
«0UDty  of  Somerset,  for  a  subpoena  summon- 
ing the  plaintiff,  a  resident  of  St.  Albans,  in 
the  county  of  Somerset,  before  said  commis- 
sioner to  make,  on  oath,  a  full  and  true  dis- 
closure of  all  his  business  and  property  af- 
fairs. Thereupon  the  commissioner  issued  a 
subpoena  commanding  the  plaintiff  to  appear 
before  him  at  his  office  in  Fairfield,  In  the 
cotmty  of  Somerset,  on  Noyember  15, 1905,  af 
10  a.  m.  At  that  time  and  place  the  plaintiff 
appeared,  but  upon  examination  was  refused 
the  benefit  of  the  oath.  The  commissioner 
thereafterwards  indorsed  upon  the  execution 
the  certificate,  and  annexed  to  the  execution 
the  capias  required  by  Rev.  St  c.  114,  {  3a 
The  plaintiff  was  arrested  and  committed  to 
jail  on  said  capias  and  execution,  and  there 
remained  until  discharged  on  liabeas  corpus 
-  six  days  later. 


No  question  is  raised  as  to  the  regularity 
of  the  proceedings,  except  In  one  particular. 
The  plaintiff  contends  that  under  the  provi- 
sions of  Rev.  St  c.  114,  {  23,  as  amended  by 
chapter  131,  p.  137,  Pub.  Laws  1905,  the  com- 
tulssloner  had  no  power  to  summon  him  to  a 
disclosure  at  Fairfield,  a  town  in  which 
neither  the  debtor,  the  petitioner,  nor  bis  at- 
torney resided,  and  which  was  not  the  shire 
town  of  Somerset  county.  As  said  section 
stood  prior  to  its  amendment,  it  provided 
that  "where  plaintiff  or  his  attorney  of  rec- 
ord resides  in  one  county  and  the  defendant 
In  another  the  debtor  may  be  commanded  to 
appear  before  such  magistrate  In  any  town  In 
the  county  where  the  defendant  resides."  By 
said  chapter  131,  approved  March  22,  1905, 
said  section  23  was  amended  by  striking  out 
the  words  above  quoted  so  that  said  section 
as  amended  would  read,  so  far  as  relates  to 
the  question  here  involved,  as  follows: 

"Sec.  23.  Such  magistrate  shall  thereupon 
Issue  under  his  hand  and  seal  a  subpoena  to 
the  debtor,  commanding  him  to  appear  before 
such  magistrate  within  said  county,  in  the 
town  In  which  the  debtor,  the  petitioner  or 
his  attorney,  resides,  or  in  the  shire  town  of 
said  county,  at  a  time  and  place  therein  nam- 
ed, to  make  full  and  true  disclosure,  on  oath, 
of  all  his  business  and  property  affairs." 

It  is  obvious  that,  If  this  statute  controls, 
the  plaintiff's  contention  cannot  be  gainsaid. 
The  defendants,  however,  say  that  chapter 
131,  p.  137,  Laws  1905,  was  repealed  by  chap- 
ter 134,  p.  144,  of  the  Laws  of  that  year, 
which  was  also  approved  on  the  same  day 
as  chapter  131.  Chapter  134  amended  said 
section  23  by  inserting  after  the  word  "coun- 
ty" In  the  "fifth"  (fourth)  line  the  words  "and 
any  town  in  which  regular  sessions  of  the 
Supreme  Judicial  Court  are  held,  shall  be 
considered  a  shire  town  for  the  purpose  of 
this  act  so  that  said  section  as  amended  shall 
read  as  follows:"  Then  followed  a  recital 
of  section  23,  with  the  above  definition  of  a 
shire  town  following  the  word  "county"  in 
the  fourth  line,  but  in  all  other  respects  the 
same  as  before  amendment,  and  containing, 
therefore,  the  words  stricken  from  the  sec- 
tion by  said  chapter  131. 

It  is  a  familiar  principle  of  statutory  con- 
struction that  a  statute  providing  that  a  cer- 
tain section  of  a  prior  act  shall  be  amended 
"so  as  to  read  as  follows"  repeals  by  neces- 
sary implication  all  of  the  section  of  the 
prior  act  which  is  not  re-enacted.  Accord- 
ingly the  defendants  contend  that  chapter 
134,  being  the  last  expression  of  the  legis- 
lative will,  must  be  deemed  to  be  a  substitute 
for  all  previous  enactments,  including  chap- 
ter 131,  and  the  only  one  which  has  the  force 
of  law.  If  the  premise  is  sound,  namely,  that 
chapter  131  is  a  prior  act  within  the  meaning 
of  the  principle  above  stated,  the  conclusion 
claimed  logically  follows.  The  rule  Invoked 
has  heretofore  been  applied  in  cases  of  stat- 
utes enacted  at  different  dates.    In  the  case 
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at  bar  the  two  statntes  nnder  consideration 
were  approved  upon  tlie  same  day,  and  went 
Into  effect  the  same  moment  of  time.  It  Is 
true  that  one  bears  a  later  or  larger  number 
than  the  other.  The  numbering  of  a  statute, 
however,  is  not  a  legislative  act.  The  Legis- 
lature never  undertakes  to  supervise  or  con- 
trol it  in  any  way.  It  is  purely  a  ministerial 
act,  performed  by  executive  officers  In  the 
office  of  the  Secretary  of  State,  when  the 
laws  of  the  session  are  collected  and  publish- 
ed after  the  Legislature  adjourns.  No  pre- 
sumption as  to  the  order  of  time  In  which 
statutes  were  passed  can  arise  from  their 
numbering.  The  last  legislative  act  is  the 
approval  of  the  Governor.  When  approved, 
and  not  till  then,  they  become  existing  acts. 
Palmer  v.  Hlxon,  74  Me.  447.  There  is  noth- 
ing to  show  when  this  was  done,  except  that 
they  were  both  approved  on  the  same  day.  It 
is  urged  by  the  plaintiff  that  the  legislative 
journals  show  that  chapter  134  was  intro- 
duced Into  the  Legislature  several  days  be- 
fore chapter  131,  and  that,  while  both  acts 
bad  their  final  passage  on  the  same  day, 
chapter  134  appears  before  chapter  131  In'  the 
Ust  of  bills  passed  and  sent  to  the  Governor 
for  approval.  We  cannot  regard  this  as  of 
any  special  significance,  because  they  were 
still  incomplete  statutes.  The  approval  of  the 
Governor  was  the  last  legislative  act  which 
breathed  the  breath  of  life  into  these  stat- 
utes, and  made  them  a  part  of  the  laws  of  the 
state.  Moreover,  as  said  by  this  court  in 
Weeks  v.  Smith  et  al.,  81  Me.  547, 18  Atl.  327: 
"No  man  should  be  required  to  hunt  through 
the  journals  of  a  Legislature  to  determine 
whether  a  statute,  properly  certified  by  the 
Speaker  of  the  House  and  President  of  the 
Senate  and  approved  by  the  Governor,  is  a 
statute  or  not" 

Nothing  appearing  to  the  contrary,  stat- 
ntes approved  on  the  same  day  are  presumed 
to  have  been  approved  contemporaneously. 
Harrington  v.  Harrington,  53  Vt.  649.  This 
rule,  easy  to  understand  and  simple  in  its 
application,  allows  statutes,  which,  like  those 
under  consideration,  are  in  pari  materia,  to 
be  construed  together  so  as  to  ascertain  and 
carry  out  the  legislative  will,  that  primary 
rule  of  statutory  Interpretation  to  which 
all  others.  Including  that  so  strenuously  in- 
voked by  the  defendants,  are  but  corollaries. 
It  avoids  the  absurdity  of  holding  that  the 
Legislature,  whose  proceedings  are  presumed 
to  be  conducted  with  wisdom  and  delibera- 
tion, enacted  and  repealed  a  statute  upon  the 
same  day;  or  that  the  House  and  Senate 
gravely  and  solemnly  passed  through  all  their 
several  Stages  two  inconsistent  acts,  either 
one  of  which  would  repeal  the  other,  and  sent 
them  at  the  same  time  to  the  Governor,  In- 
tending that,  and  that  alone,  should  become  a 
law  of  the  land  to  which  he  happened  last 
to  affix  his  signature. 

It  is  perfectly  evident  that  the  Legislature 
intended  to  make  two  amendments  to  section 


23.  This  it  did  by  two  eepaxtite  ueia,  neb 
one  of  which  In  reciting  the  section  as  amend- 
ed necessarily  recited  It  as  though  tlw  other 
act  did  not  exist,  because  such  other  act  had 
not  become  a  law  and  non  seqnitar  that  it 
ever  would  become  one.  Both,  however. 
finally  by  the  approval  of  the  Governor  be- 
came statutes  of  the  state  at  tbe  same  tims. 
There  Is  nothing  inconsistent  in  tbe  tro 
amendments ;  one  defining  a  shire  town  ami 
the  other  striking  out  that  part  of  the  oM 
statute  which,  where  the  plaintiff  or  bis  at- 
torney resided  in  one  county  and  tbe  debt.-* 
In  another,  allowed  the  debtor  to  be  cited  for 
a  disclosure  in  any  tovrn  in  tbe  county  in 
which  the  debtor  resided.  Force  and  effect 
can,  and  therefore  should,  l>e  given  to  botli 
amendments,  and  both  must  stand  as  statutes 
of  the  state.  Section  23  reads,  as  thus 
amended  by  both  statutes,  with  the  words 
stricken  out  by  chapter  131  and  tbe  wonb 
Inserted  by  chapter  134.  We  apprehenl 
that  no  man  can  have  any  doubt  that  thlj 
Is  precisely  what  the  Legislature  intraided  to 
accomplish.  The  means  it  adopted  were  ap- 
propriate to  the  end,  and  we  know  of  no  Irca 
rule  of  statutory  Interpretation  which,  ua- 
der  the  circumstances  of  this  case,  most  rai- 
der its  efforts  abortive. 

The  defendant  Chapman  was  adisdoeore 
commissioner  for  Somerset  comity.  Whra 
holding  his  court  in  the  shire  town  of  tbi 
county,  he  had  jurisdiction  over  the  peisoos 
of  all  debtors  within  the  county,  and  power 
to  hear  and  determine  all  disclosure  cases  o' 
such  debtors.  When  holding  It  In  any  otlwr 
town  in  the  county,  he  had  jurisdiction  ayrt 
the  person  of  such  debtors  only  as  resided  io 
said  town,  or  of  debtors  whose  creditors  or 
their  attorneys  resided  In  said  town,  acl 
to  hear  and  determine  only  such  disclosure 
cases  as  those  In  which  these  jorisdlctioBal 
facts  were  shown  to  exist  Neither  the  debt- 
or, creditor,  nor  his  attorney  resided  la  Fair- 
field, where  the  disclosure  commissioner  he'l 
bis  court  He  had  no  power  to  hear  and  de- 
termine the  case,  no  jurisdiction  over  tte 
debtor's  person,  and  no  authority  to  issoe  a 
capias  commanding  his  arrest  and  commit- 
ment to  jaU;  and  for  so  doing  he  is  liable. 
The  case  at  bar  is  clearly  distingaishabl'e 
from  Bush  v.  Buckley,  100  Me.  322,  61  A:l. 
774,  70  L.  R.  A.  464,  where  a  magistrate  wb<> 
bad  the  power  to  hear  and  determine  cast^ 
of  the  general  class  to  which  the  proceedio; 
in  question  belonged  was  held  not  liable  for 
ordering  the  commitment  of  the  plalntiT 
whom  he  bad  foimd  guilty  of  an  offense  ci«^ 
ated  by  a  void  city  ordinance.  It  more  near- 
ly resembles  StUphen  v.  Ulmer,  88  Me.  211, 
33  Atl.  980,  where  a  trial  justice  of  Knoi 
county  issued  a  warrant  commanding  the  ar- 
rest of  the  plaintiff  for  an,  offense  alleged  to 
have  been  committed  in  Lincoln  county.  Tbe 
disclosure  commissioner  was  acting  illegaUj, 
without  any  authority  to  hear  or  determice 
disclosure  cases  like  tbe   one  in   qnestioQ, 
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where  neither  the  flebtor,  creditor,  nor  his  at- 
torney resided  In  the  town  where  be  held 
his  court,  and  without  any  Jurisdiction  over 
the  person  of  the  debtor.  All  this  appeared 
By  the  undisputed  facts  recited  by  himself 
In  the  capias  which  he  Issued  and  which  he 
himself  dellyered  to  the  officer.  He  was  not 
acting  within  the  limits  of  his  Jurisdiction, 
and  must  therefore  answer  for  what  he  did 
without  those  limits  and  wholly  outside  of 
his  duties  and  powers. 

In  regard  to  the  liability  of  the  defendant 
Andrews,  it  does  not  appear  tliat  he  ordered 
the  arrest  or  commitment,  but  the  case  does 
disclose  that  he  approved,  adopted,  and  rati- 
fied those  acts  by  sending  to  the  keeper  of  the 
Jail  where  the  plaintiff  was  confined  money 
to  pay  for  the  support  of  the  plaintiff  In  Jail, 
and  stated  to  the  keeper  that  more  money 
would  be  forthcoming  if  needed  for  that  pur- 
pose. By  so  doing  he  made  himself  as  liable 
for  the  arrest  and  unlawful  detention  as  if 
he  bad  ordered  them  In  the  first  instance. 
"It  never  has  been  doubted  that  a  man's  sub- 
sequent agreement  to  a  trespass  done  In  his 
name  and  for  his  benefit  amounts  to  a  com- 
mand so  far  as  to  make  him  answerable." 
Dempsey  v.  Chambers,  154  Mass.  330,  28  N. 
E.  279,  13  Ii.  R.  A.  219,  26  Am.  St  Rep.  249. 
In  the  case  at  bar  the  defendant  Andrews,  by 
furnishing  the  money  for  the  plalntlfT's  board 
in  Jail,  not  only  ratified  the  arrest  and  com- 
mitment as  acta  done  In  his  behalf,  but  such 
conduct  on  his  part  necessarily  resulted  in 
prolonging  the  plaintiff's  confinement  In  Jail, 
and  such  was  his  purpose  In  furnishing  the 
money  and  offering  to  furnish  more.  Here  is 
something  more  than  a  mere  failure  to  dis- 
avow the  wrongful  act  of  an  agent,  as  in 
Tucker  v.  Jerrls,  TB  Me.  184.  The  intention 
to  affirm  Is  dear.  He  la  presumed  to  have 
known  the  law,  and.  If  he  did'  not  in  fact 
know  that  the  Imprisonment  was  unlawful, 
an  examination  of  the  papers  upon  whldi  his 
debtor  was  committed  would  have  shown  it. 
In  any  event.  In  furnishing  the  money  neces- 
sary to  insure  his  debtor's  continued  depriva- 
tion of  liberty  he  acted  at  his  peril,  and,  it 
proving  unlawful,  he  must  now  abide  the 
consequences. 

The  plalntifT's  eaqtense  in  procuring  his 
release  on  habeas  corpus  was  $80,  and  he 
was  confined  in  Jail  frotn  November  15th  to 
November  21st.  He  is  entitled  to  some  com- 
pensation beyond  this  for  the  disgrace  and 
mental  suffering  which  would  naturally  fol- 
low from  his  imprisonment. 

Each  wrongdoer  Is  liable  for  the  whole 
amount  of  the  injury  sustained,  although  the 
plaintiff  can  have  but  one  satisfaction. 

In  each  case: 

Judgment  for  the  plaintiff  for  $100. 

EMERT,  C.  J.,  and  WHITBHOUSB  and 
STROUT,  33.,  dissent 


(7B  N.  H.  87) 

GODSOB  T.  DODGB  CLOTHESPIN  CO. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
Oct  6.  1908.) 

1.  Maoteb  and  Sebvakt  (S  286*)— Injubiss 
TO  Servant— Action— Question  fob  Jubt. 

In  an  action. b;  a  servant,  injured  while 
using  a  dangerous  method  of  removing  obstnic- 
tlons  from  concealed  saws,  which  method  he  bad 
been'accustomed  to  use  in  the  presence  of  his 
superior,  whether  his  superior  had  seen  him  use 
the  dangerous  method  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  286.*] 

2.  Mabteb  and  Servant  ({  153*)— Wasnino 
AND  luaraucTiNO  Sekvant  —  Danoeboub 
Methods— Inexpebienced  Employ^. 

Where  a  master  allows  a  16  year  old  serv- 
ant to  gain  his  only  iDstmction  as  to  removing 
obstructions  from  mclosed  saws,  in  the  opera- 
tion of  which  there  was  a  concealed  danger,  by 
observing  others,  and  he  had  seen  his  superiors 
use  their  hands  for  the  purpose,  and  had  adopt- 
ed that  method,  and  used  it  in  their  presence, 
and  had  not  been  told,  and  did  not  know  that 
the  method  was  improper  or  forbidden,  the  mas- 
ter cannot  avoid  liability  for  the  servant's  re- 
sultant injury,  on  the  ground  that  It  could  not 
have  reasonably  anticipated  his  act 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $§  314-317;  Dec  Dig.  { 
153.  ♦] 

3.  Masteb  and  Sebvant  (§  285*)— Injuet  to 
Sebvant  —  Action  —  Question  poe  Jubt— 
Cause  or  Accident. 

In  an  action  by  a  servant  for  injuries  to 
his  hand  while  trying  to  remove  an  obstruction 
from  inclosed  sawa,  where  the  only  evidence  as 
to  the  cause  of  the  injury  was  that  it  might 
have  been  cansed  by  the  end  of  an  edging, 
tonchiuK  one  of  the  saws,  flying  up  and  hitting 
it  and  drawing  in  the  servant's  hand,  it  was  for 
the  Jury  to  say  whether  the  known,  existing, 
and  sufficient  cause  produced  the  typical  result 
of  such  a  cause,  which  was  shown  to  have  fol- 
lowed. 

[Ed.  Note. — Eor  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  285.*] 

Exceptions  from  Superior  Court,  Grafton 
County;    Pike,  Judge. 

Personal  injury  action  by  Ernest  Godsoe 
against  the  Dodge  Clothespin  Company.  Ver- 
dict for  plaintiff,  and  case  transferred  from 
the  superior  court  on  defendant's  exception 
to  tbe  denial  of  a  motion  for  a  nonsuit  £x- 
ceptiona  overruled. 

Shannon  &  Tllton  and  Burleigh  &  Adams, 
for  plaintiff.  Alvin  P.  Wentwocth,  for  de- 
fendant 


PEASLEE,  J.  The  plaintiff  was  injured 
by  catching  his  hand  on  some  concealed  saws, 
while  employed  in  removing  obstructions 
therefrom.  There  were  two  other  safe  ways 
to  do  the  work,  but  the  plaintiff,  a  boy  of  16, 
had  seen  it  done  in  this  way  by  his  superiors 
on  several  occaslous,  had  himself  so  done  it 
in  the  presence  of  his  superiors,  and  had  nev- 
er been  told,  and  did  not  know,  that  the 
method  was  improper,  or  tliat  It  was  forbid- 
den. He  had  no  Instruction,  except  that 
gained  by  observation,  and  believed  that  he 


•For  other  ( 
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was  proceeding  to  do  the  work  In  a  safe  and 
proper  manner.  The  defendant's  exception 
to  the  case  as  drawn  by  the  presiding  jusUco 
and  detailed  abore  must  be  overruled.  The 
testimony  of  the  plaintlfF  that,  at  one  time, 
when  he  did  the  work  in  this  way,  McNa- 
mara  (his  superior)  was  near  him  and  look* 
Ing  his  way  warranted  the  submission  to  the 
jury  of  the  question  whether  McNamara  saw 
the  transaction.  The  fact  that  McNa!mara, 
when  called  as  a  witness  by  the  defendant, 
dented  the  occurence  merely  raised  an  issue 
of  fact  on  the  conflicting  evidence.  In  its 
contention  that  It  could  not  have  reasonably 
anticipated  the  plaintiff's  act  the  defendant 
falls  to  take  into  account  the  fact  (as  It  must 
here  be  assumed  to  be)  that  a  part  of  the 
boy's  instruction  had  been  that  this  was  one 
of  the  ways  to  remove  obstructions.  Having 
allowed  him  to  be  so  Instructed,  and  having 
done  nothing  to  remedy  the  erroneous  teach- 
ing, the  defendant  cannot  now  say  that  It 
had  no  occasion  to  anticipate  that  the  In- 
structlon  would  be  followed.  In  these  re- 
spects the  case  differs  radically  from  Morri- 
son v.  Fibre  Co.,  70  N.  H.  406,  47  Atl.  412.  85 
Am.  St.  Rep.  634.  The  case  also  differs  from 
the  other  authorities  relied  upon  by  the  de- 
fendant (Hicks  V.  Paper  Co.,  74  N.  H.  154, 
65  Atl.  1075;  O'Hare  v.  Company,  71  N.  H. 
104,  51  Atl.  257,  93  Am.  St  Rep.  499;  Collins 
V.  Car  Co.,  68  N.  H.  196,  38  Atl.  1047),  in 
that  in  the  present  case  there  was  a  conceal- 
,  ed  danger  that  the  edgings  might  catch  on 
the  second  of  the  Inclosed  saws  and  so  draw 
the  operator's  hand  onto  the  first  saw.  The 
fact  that  this  danger  was  a  concealed  one 
distinguishes  the  case  from  the  last  two  au- 
th6rlties ;  and  the  fact  that  It  was  known  to 
the  defendant,  and  unknown  to  the  plaintiff, 
shows  that  the  statement  in  Hicks  t.  Paper 
Co.,  supra,  that  the  defendant  could  not  tell 
him  anything  he  did  not  know  of  the  dan- 
gers is  not  applicable  to  this  case. 

It  Is  further  urged  that  it  Is  a  mere  con- 
lecture  how  the  accident  happened.  The 
plaintiff  testified  that,  as  he  tried  to  remove 
the  obstruction,  his  hand  was  drawn  onto 
the  first  saw  by  some  unknown  force.  The 
defendant's  witness  McNamara  testified  that, 
if  the  end  of  an  edging  touched  the  second 
saw,  "it  might  fly  up  and  hit  the  saw,  and 
snap  his  hand  in  there."  No  other  cause 
being  shown,  it  was  plainly  a  question  for 
the  jury  whether  the  known,  existing,  and 
sufficient  cause  produced  the  typical  result  of 
such  a  cause,  which  was  shown  to  have  fol- 
lowed. 

The  defendant's  nine  other  exceptions  to 
the  case  as  drawn  are  entirely  without  merit. 
The  case  as  prepared  by  the  presiding  justice 
is  supported  by  the  evidence,  and  complies 
strictly  with  the  rule  of  this  court  that  It 
"should  state  succinctly  all  facts  necessary 
for  a  decision  of  the  questions  of  law  trans- 
ferred."   Rule  3.    When  this  has  been  done, 


the  record  ought  not  to  be  Inctmibered  with 
frivolous  exceptions,  accompanied  by  a  mass 
of  undigested  evidence. 
Exceptions  overruled.    All  concurred. 


(75  N.  H.  W) 
ROBERTS  V.  ROWB  et  al. 
(Supreme  Court  of  New  Hampshire.    Belknap. 

Oct.  6,  190&) 
Patuent  (§  18*)— Oblioatioh  or  Thdu)  Pab- 

TT— ACTIOH.  ^        .       ^t        _! 

It  is  no  defense  to  an  action  for  the  pnoe 
of  coal  sold  by  plaintiff  to  defendants  that,  alter 
plaintiff  learned  that  the  notes  taken  by  him 
for  the  price  were  the  notes  of  a  corporation,  in- 
stead of  those  of  defendants,  as  be  supposed,  he 
attempted  to  enforce  them  in  equity  against  the 
corporation ;  the  case  being  the  same  as  though 
he  knew  the  facts  when  he  took  the  notes,  but 
had  not  taken  them  in  settlement  of  his  claim, 
in  which  case,  the  coriranition  having  before 
delivery  of  the  notes  promised  to  pay  for  the 
coal,  though  making  the  promise  to  defendants, 
plaintiff  could  enforce  it  in  equity. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  »  78-85;  Dec  Dig.  {  18.*] 

Exceptions  from  Superior  Court;  Belknap 
County;   Peaslee,  Judge. 

Assumpsit  by  JoJm  L.  Roberts  against 
Fred  B.  Rowe  and  others.  Verdict  for  plain- 
tiff, and  defendants  excepted.  ExcepUons 
overruled. 

The  defendants  bought  the  coal  lu  Novem- 
ber, 1903,  being  then  partners  under  the  firm 
name  of  the  Laconia  Dyeworks.  Soon  after- 
ward a  corporation  was  formed,  known  a? 
the  Laconia  Dyeworks  Company,  which  took 
over  all  the  partnership  proper^,  and  agreed 
to  pay  all  the  firm's  debts.  There  was  no 
marked  change  in  the  managemoit  of  the 
business.  Two  months  after  the  oorporatloa 
was  organized,  the  plaintiff  took  two  notes 
of  the  corporation  for  the  debt  in  suit  H« 
supposed  he  was  taking  the  defendants' 
notes,  indorsed  them  in  the  ordinary  way. 
and  discounted  them  at  the  Laconia  National 
Bank.  The  cori)oratlon  failed  in  June,  19(6, 
and  shortly  afterward  the  plaintiff  learned 
that  the  notes  were  given  by  the  corporation, 
and  had  not  been  paid.  Four  months  after 
the  corporation  was  petitioned  into  bank- 
ruptcy, the  bank  brought  a  bill  in  equity 
against  the  company  and  its  stockholders,  to 
enforce  collection  of  the  notes,  and  the  next 
day  the  plaintiff  begun  this  suit  The  de- 
fendants offered  to  prove  that  the  bill  in  eq- 
uity was  brought  in  the  plaintifrs  Interest, 
and  excepted  to  a  ruling  that  that  would  not 
constitute  a  defense  to  the  present  action. 

Frank  M.  Beckford,  for  plalntiit  Walter 
S.  Peaslee  and  Charles  B.  Hibbard,  for  de- 
fendants. 

YOUNG,  3.  Notwithstanding  It  would  be 
a  defense,  if  the  bank  sued  Roberts  on  the 
notes,  to  show  that  the  bank  neglected  to  no- 
tify him  of  the  maker's  default  the  defend- 
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ants  eanaot  be  beard  to  complain  because  be 
refuses  to  make  It.  The  only  question  raised 
by  the  exception  Is  whether  It  is  a  defense  to 
tbis  action  to  show  that  the  plaintiff,  after 
learning  that  the  notes  were  not  the  defend- 
ants', attempted  to  enforce  them  against  the 
corporation.  The  case  does  not  stand  any 
differently  than  it  would  if  the  plaintiff  had 
known  the  facts  when  lie  took  tlie  notes,  but 
liad  not  taken  them  in  settlement  of  his 
claim  against  the  defendants;  for  the  cor- 
poration promised  to  pay  for  the  coal  be- 
fore the  notes  were  given,  and  notwithstand- 
ing this  promise  was  made  to  the  defendants, 
the  plaintiff  can  enforce  it  in  equity  against 
the  corporation.  Sanders  v.  Insurance  Co., 
72  N.  H.  485,  57  Atl.  655,  101  Am.  SL  Rep. 
68S.  It  Is  therefore  no  answer  to  this  suit 
to  show  that  Roberts  is  the  real  plaintiff  in 
the  bill  In  equity. 
£}sceptlon  overruled- 

PEA8I/EB,  J.,  did  not  sit   The  others  con> 
curred. 

(76  N.  H.  >S) 

CITY  OF  MANCHESTER  v.  DUGGAN. 
(Supreme  Conrt  of  New  Hampshire.     Rocking- 
ham.    Oct.  6.  190SJ 

1.  Ejbctment   (§   106*)— Evidence— NoNSDiT. 

Evidenoe  that  plaintiff'B  ancestor  in  title 
acquired  a  deed  about  1840  to  a  farm  inclading 
the  loctis  in  quo,  that  subsequent  ^antees  bad 
been  in  possession  and  cultivated  it,  and  that, 
after  the  deed  to  plaintiff,  defendant  paid  plain- 
tiff rent  for  the  occupation  of  the  locua,  was  suf- 
ficient to  justify  the  denial  of  a  nonsuit  in  eject- 
ment. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  g  308 ;  Dec.  Dig.  S  106.*] 

2.  Tbial  (J  412*)— Cubing  Ebbob— Evidence. 

Error,  if  any,  in  admitting  evidence  of  the 
assessment  to  defendant  of  the  buildings  on  cer- 
tain land  in  controversy  as  showing  ownership, 
was  cured  by  an  instruction  that  the  assess- 
ments in  question  were  not  evidence  that  the 
land  belonged  to  W.,  and  not  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  974-977;    Dec.  Dig.  {  412.*] 

8.  Tmai,  (§  412*)— Exception— Waives. 

Asking  for  and  obtaining  an  instruction 
that  certain  tax  assessments  were  not  evidence 
that  the  land  in  controversy  belonged  to  W.. 
and  not  to  defendant,  constituted  a  waiver  of 
defendant's  exception  to  the  admission  of  such 
assessments  as  proof  of  title  to  the  land. 

[Eid.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  412.*] 

4.  Trial  (§  412*)— Aduibsion  of  Evidence— 

CraE. 

Where  the  only  relevancy  of  certain  tax 
assessments,  according  to  defendant's  claim,  was 
to  show  that  the  land  in  controversy  belonged 
to  W.,  and  not  to  defendant,  for  which  purpose 
defendant  claimed  it  was  incompetent,  and  the 
court  charged  .at  defendant's  request  that  the 
assessments  were  no  evidence  that  the  land  was 
W.'s,  and  not  defendant's,  the  evidence  was 
not  prejudicial  to  defendant,  in  that  it  impress- 
ed on  the  jury  the  fact  that  the  assessors  had 
for  years  determined  that  defendant  did  not 
own  the  land. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  412.*] 


5.  Appeal  and   Ebbob  (|  842*)  —  Review — 
Questions  o»  Fact  fob  Tbial  Ooubt. 

Whether  the  jnry  in  fact  considered  certain 
evidence  which  bad  been  withdrawn  in  reach- 
ing a  verdict  was  for  the  determination  of  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  842.*] 

6.  Appeal  and  Ebbox  (|  901*)— Btjbden  of 
Seowino  Ebsob. 

The  burden  ia  on  the  excepting  party  to 
point  out  the  error  committed. 

[Ed.  Note.— For  other  cases,  see  Appoal  and 
Brror,  Cent  Dig.  S  3670 ;   Dec.  Dig.  i  901.*] 

7.  Advebse  Possession   (|   116*)— Instruc- 
tions. 

Where  defendant  was  only  entitled  to  a 
verdict  on  proof  that  he  had  held  the  land  ad- 
versely for  20  years,  a  requested  charge  author- 
izing a  verdict  for  defendant  on  the  mere  find- 
ing that  he  had  not  recognized  plaintiff's  title 
in  the  land  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  116.*] 

Exceptions  from  Superior  Court,  Rocking- 
ham County;   Wallace,  Chief  Justice. 

Writ  of  entry  by  the  city  of  Manchestet 
against  Joseph  S.  Duggan.  Verdict  for  plain- 
tiff, and  the  case  was  transferred  from  su- 
perior court  on  exceptions.  Exceptions  over- 
ruled.   Judgment  on  verdict. 

The  land  In  question  is  a  small  lot  on  tbe 
shore  of  Massabeslc  Lake,  with  a  small  cot- 
tage upon  it,  built  by  one  Eaton  about  1873. 
The  plaintiff  claimed  title  by  deed,  and  the  / 
evidence  relied  upon  tended  to  prove  the  fol- 
lowing facts:  The  land  in  controversy  was  a 
part  of  the  farm  of  Edward  P.  Offutt,  and 
was  in  his  possession  in  1873  and  thereafter- 
wards  until  his  death  in  1881  or  1882,  under 
title  he  obtained  from  one  Morrill  about  1840. 
February  1,  1882,  Offutt's  heirs  conveyed  the 
land  to  Charles  Williams,  who  was  in  posses- 
sion of  it  until  1899,  and  whose  heirs  con- 
veyed it  to  the  city  of  Manchester  on  Decem- 
ber 18,  1903.  In  1897  or  1808  the  defendant 
paid  rent  for  the  land  to  Williams.  In  1904 
the  city  demanded  $25  of  the  defendant  as 
rent  for  the  land  for  one  year,  which  he  paid 
alx>ut  a  week  after  the  demand.  Tbe  posses- 
sion upon  which  the  defendant  relied  was 
not  adverse,  and  was  of  the  cottage  only,  and 
not  of  tbe  land.  The  defendant  claimed  title 
by  adverse  possession,  and  the  evidence  upon 
which  he  relied  tended  to  show  that  the  land 
was  in  the  possession  of  Henry  J.  Eaton  from 
1872  until  about  1880,  and  in  tbe  possession 
of  the  defendant  since  the  latter  date,  claim- 
ing under  Eaton,  that  the  possession  was  ad- 
verse, and  that  the  rent  paid  by  the  defend- 
ant was  for  another  parcel  of  land,  known  as 
the  "McAllister  lot"  Subject  to  the  defend- 
ant's exception,  the  plaintiff  Introduced  In 
evidence  tax  records  of  the  town  of  Auburn, 
where  the  land  Is  situated,  which  showed  a 
tax  assessed  against  the  defendant  and  his 
grantors  on  "buildings  on  Williams'  land"  for 
a  series  of  years  prior  to  the  date  of  the 
writ.    The  plaintiff  claimed  title  under  WIl- 
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liams.  There  was  no  evidence  tbat  the  de- 
fmdaat  knew  of  these  entries,  except  that  he 
and  bis  predecessors  In  title  paid  the  taxes 
In  question  and  some  of  the  tax  receipts  giv- 
en them  were  for  tax  "on  the  cottage."  At 
the  defendant's  request  the  Jury  were .  in- 
structed as  follows:  "The  fact,  U  It  was  a 
fact,  that  the  tax  assessors  of  Auburn  de- 
scribed this  property  of  Duggan's  as  a  build- 
ing on  Williams'  land,  Is  no  evidence  what- 
ever that  the  land  was  Williams'  and  not 
Duggan's."  The  defendant  excepted  to  a  d^ 
nlal  of  his  request  for  the  following  Instruc- 
tion: "I  Instruct  you  that  If  the  defendant 
paid  rent  to  Williams  or  to  the  city  on  the 
lot  designated  as  the  McAllister  lot,  and  re- 
fused to  pay  rent  on  or  In  respect  to  the 
parcel  he  now  claims,  and  always  understood 
that  he  was  paying  this  rent  only  on  the  Mc- 
Allister lot,  then  this  payment  was  not  a 
waiver  of  the  statute  or  a  recognition  of  the 
plaintlfTs  title,  and  your  verdict  will  be  for 
the  defendant"  The  defendant  also  excepted 
to  the  denial  of  his  motions  for  a  nonsuit  and 
the  direction  of  a  verdict  In  his  favor. 

Bumham,  Brown,  Jones  ft  Warren,  for 
plaintiff.  Taggart,  Tnttle,  Burroughs  ft  Wy- 
man  and  David  W.  Pbrkins,  for  defendant. 

WALKER,  J.  The  finding  of  the  court 
tbat  the  evidence  tended  to  sustain  the  plaln- 
tifTs  theory  of  title  to  the  land  in  question  la 
supported  by  an  examination  of  the  evidence. 
If  the  assessors'  books  showing  how  the  tax 
was  assessed  against  the  defendant  are  ex- 
cluded as  incompetent  and  prejudicial,  what 
remains  would  support  a  verdict  for  the 
plaintiff.  If  believed,  it  would  prove  that 
the  plaintiff's  ancestor  in  title  acquired  a 
deed  of  a  farm  In  the  '40's,  known  as  the 
"Offutt  farm,"  which  included  the  locus,  that 
the  subsequent  grantees  had  been  in  posses- 
sion of  it  and  cultivated  It,  and  that,  after 
the  deed  to  the  plaintiff,  the  defendant  paid 
rent  to  the  plaintiff  for  the  occupation  of  the 
locus.  The  motion  for  a  nonsuit  was  prop- 
erly denied. 

If  it  could  not  be  legally  found  from  the 
evidence  of  the  assessments  tbat  the  defend- 
ant was  not  the  owner  of  the  land,  this  error 
was  cured,  when,  at  the  request  of  the  de- 
fendant, the  court  charged  that  the  assess- 
ment of  the  property  as  a  building  on  "Wil- 
liams' land"  Was  "no  evidence  whatever  that 
the  land  was  Williams'  and  not  Duggan's." 
Asking  for  and  obtaining  that  Instruction 
amounted  to  a  waiver  of  his  exception  to  the 
evldenca  So  far  as  Its  competency  to  prove 
title  was  concerned,  it  was  expressly  exclud- 
ed from  the  consideration  of  the  Jury,  and 
the  presumption  la  that  they  did  not  consider 
it  as  evidence  of  title.  The  effect  of  the  suc- 
cessful request  was  the  same  upon  the  motion 
for  a  nonsuit  as  evidence  afterward  Introduc- 
ed by  a  defendant  which  cures  the  alleged 
defect. 


But  It  Is  said  the  evidence  waa  prejudicial 

because  'it  Impressed  upon  the  minds  of  ttie 
Jury  the  fact  that  the  assessors  had  for  some 
years  determined  that  the  defendant  owned 
merely  the  building.  But,  in  view  of  the 
positive  Instruction,  It  Is  not  apparent  how 
the  evidence  was  prejudicial.  Its  only  rele- 
vancy, according  to  the  defendant  was  to 
show  that  "this  was  Williams'  land."  The 
Jury  were  told.  In  effect,  to  give  It  no  weight 
whatever  upon  the  only  point  in  the  case  It 
was  calculated  to  have  a  bearing  upon.  If 
the  Jury  had  been  told  that  the  evidence 
was  stricken  out  and  that  they  could  not 
consider  it  for  any  purpose,  It  Is  not 
plain  how  its  effect  would  be  more  et^ 
fectnally  removed  than  it  was  by  the  Instruc- 
tion which  was  given.  Whether  the  Jury  in 
fact  considered  It  In  reaching  a  verdict  is 
a  question  for  the  determination  of  the  su- 
perior court  Lee  v.  Dow,  73  N.  H.  101,  59 
Atl.  374. .  As  the  burden  Is  on  the  excepting 
party  to  point  out  the  error  committed,  the 
defendant  fails.  Kendall  v.  Flanders,  72  N. 
H.  11,  12,  54  Atl.  285;  Staniels  v.  Whitcher, 
73  N.  H.  152,  59  AtL  984. 

The  defendant's  second  request  for  Instruc- 
tions was  properly  denied.  If  the  defendant 
did  not  pay  rent  to  the  plaintiff  on  the  lot 
In  question,  but  on  another  lot,  and  always 
understood  the  transaction  in  that  way,  it 
does  not  follow  that  he  was  entitled  to  a 
verdict  While  he  may  not  have  recognized 
the  plalntlfTs  title,  or  waived  any  rights  he 
supposed  he  had  to  the  land,  he  coold  pot  suc- 
ceed against  the  true  owner  without  proving 
to  the  satisfaction  of  the  Jury  that  he  had 
been  In  the  open,  adverse,  and  exclusive  pos- 
session of  the  premises  for  20  years  at  least 
The  requested  Instruction  was  too  broad,  and 
authorized  a  verdict  for  the  defendant  upon 
the  mere  finding  that  he  had  not  recognized 
the  plaintifTs  titla  That  would  have  been 
manifest  error. 

Exceptions  overruled.  Judgment  on  the 
verdict 

PEASLEE,  J.,  did  not  Sit  The  otbos  con- 
curred. 

(IS  N.  H.  ») 

STATE  T.  SILVERMAN. 

(Supreme  Court  of  Mew  Hampshire.    Merrimack. 
Oct  6,  1908.) 

1.  WoBOS  AND  Phbases  — "Dxaisb." 

A  person  whose  business  is  to  boy  and 
sell  Is  a  "dealer." 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1859-1862.] 

2.  Licenses  (S  16*)  —  Juire  Deai^eks  —  Stat- 
utes— CONSTBUCTION — '  "DKALEB." 

Wkere  accused  was  licensed  as  a  dealer  in 
junk  in  M.,  and,  though  he  had  no  place  of  busi- 
ness in  A.,  and  no  license  to  deal  in  junk  in 
that  town,  bought  junk  there  for  cash,  carried 
it  to  M.,  and  there  sold  it  in  the  course  of  his 
business  in  M.,  he  was  a  "dealer"  in  A^  withio 
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Pub.  St  1901,  c.  124,  S  4,  providing  tluit  any 
dealer  in  sucli  articles  without  a  license,  in  any 
town  havinr  adopted  the  provisioiis  of  the  act, 
ahall  be  fined,  etc. ;  the  woid,  "dealer"  not  being 
used  in  a  restricted  sense,  ighich  would  require 
an  act  of  selling,  as  well  as  purchase,  but  suf- 
ficiently describing  one  who  bought  with  the  in- 
tention of  selling  again. 

[Bd.  Note.— For  other  cases,  aee  Licenses,  Dec. 
Dig.  I  16.»] 

TrasBferred  from  Superior  Ooort,  Merri- 
mack Ck>iinty. 

Samnel  Silverman  vras  convicted  of  dealing 
in  Junk  in  Allenstown  witbout  a  license. 
Case  transferred  from  superior  court,  on 
agreed  statement  of  facts.  CSonviction  sus- 
tained.   Appeal  dismissed. 

The  defendant  was  licensed  as  a  dealer  In 
junk  in  Manchester.  He  had  no  place  of  busi- 
ness in  Allenstown,  and  no  license  from  the 
selectmen  of  that  town.  In  which  chapter 
124,  Pub.  St  1901,  Is  in  force.  May  23, 190S, 
he  bought,  and  attempted  to  buy,  in  Aliens- 
town  old  Junk,  old  metal,  etc.,  of  several 
adults  originally  offering  such  materials  for 
sale,  collected  the  Junk  as  he  bought  it,  and 
at  once  took  it  to  Manchester  for  sale  to 
wholesale  dealers  there.  The  persons  of 
whom  he  bought  were  not  regular  customers. 
He  did  not  sell  or  barter  in  Allenstown,  and 
had  no  intention  of  selling  or  bartering  in 
that  town,  any  of  the  Junk  purchased  there, 
but  bought,  and  intended  to  buy,  only  of  the 
owners  for  cash.  His  purpose  was  to  do  busi- 
ness in  Allenstown  by  there  dealing  directly 
with  parties  originally  offering  Junk,  etc.,  for 
sale,  and  by  purchasing  and  collecting  the 
same  and  removing  it  at  once  to  Manchester 
for  sale  to  dealers  there;  and  In  this  way  he 
did  business  regularly  in  Allenstown. 

Arthur  W.  Thompson  and  Bdmond  S.  Cook, 
for  the  State.  Taggart,  Tuttle,  Burroughs  & 
Wyman,  for  defendant 

PARSONS,  G.  J.  The  only  question  argued 
Is  whether  tlie  respondent  is  a  dealer  in  old 
junk,  old  metals,  etc.,  in  Allenstown,  within 
the  meaning  of  section  4,  chapter  124,  Pub. 
St.  1901,  which  provides  that  any  person  who 
shall  be  a  dealer  in  such  articles  without  a 
license.  In  any  town  which  has  adopted  the 
provisions  of  the  act,  shall  be  fined  and  im- 
prisoned. The  respondent  is  a  dealer.  His 
business  is  to  buy  and  sell.  State  v.  Cohen, 
73  N.  H.  643,  546,  63  AtL  928,  whether  he  is, 
within  the  meaning  of  the  act  a  dealer  In 
Allenstown  where  he  buys,  or  in  Manchester 
where  he  sells, -or  in  neither,  because  of  the 
different  territorial  location  of  the  acts  which 
constitute  him  a  dealer,  depends  upon  wheth- 
er the  acts  done  by  him  in  either  place  are 
within  the  miscliief  at  which  the  statute  is 
aimed.  King  v.  Commissioners,  2  D.  ft  Bl. 
881.  The  inquiry,  therefore,  is  whether  the 
subject  sought  to  be  controlled  is  the'  buying 
and  selling  in  the  same  town,  the  selling  of 
Junk,  or  the  business  of  purchasing  It  from 


■all  who  may  offer  It  for  sale.  The  purpose 
of  the  act  has  been  recently  considered.  State 
V.  Cohen,  73  N.  H.  543,  63  AtL  928;  SUverman 
v.  Gagnon,  74  N.  H.  502,  69  AU.~886.  In  the 
former  case  it  was  said  (page  645  of  78  N. 
H.,  and  page  929  of  63  Atl.)  that  "the  statute 
was  intended  principally  to  protect  the  pub- 
lic against  the  evils  resulting  from  £he  crime 
of  larceny,  by  providing  facilities  for  tracing 
the  stolen  property  and  restoring  it  to  its 
owner  and  for  the  detection  and  punishment 
of  the  thief."  And  in  the  latter  case,  in 
which  the  rei^ondent  sought  to  compel  the 
selectmen  of  Allenstown  to  issue  him  a  li- 
cense, it  was  said  (page  504  of  74  N.  H.,  and 
page  887  of  69  At!.):  "Under  Silverman's 
method  of  doing  business.  If  he  were  lic«ised 
in  Allenstown,  he  might  drive  Into  a  sparsely 
settled  paft  of  the  town,  where  thoie  Is  little 
direct  police  supervtsion,  fill  his  wagon  with 
stolen  property,  and  quickly  remove  it  beyond 
the  Jurisdiction  of  the  town  police,  thus  ren- 
dering it  more  difficult  for  them  to  trace 
and  Identify  the  stolen  goods,  and  to  appre- 
hend the  thief,  than  It  would  be  if  the  dealer 
had  a  business  habitation  in  the  town.  The 
secrecy  with  which  he  would  carry  on  the 
tratfic  in  the  town  would  tend  to  encourage 
some  of  the  evils  which  the  statute  was  in- 
tended to  prevent  or  discourage." 

The  regulations  of  the  statute  relate  to 
purchases  of  Junk  by  dealers  therein,  and 
by  keepers  of  shops  for  the  purchase  and 
sale  of  such  materials.  They  are  prohibited 
from  purchasing  from  any  minor  under  the 
age  of  16  witbout  the  written  consent  of  his 
parent  or  guardian,  and  are  required  to  keep 
a  record  of  all  articles  obtained  by  them  of 
any  minor,  and  of  certain  specified  articles 
purchased  of  any  person,  and  of  the  name 
and  residence  of  the  person  offering  the  same 
for  sale.  Pub.  St  1901,  c.  124,  SI  2,  8.  Ther» 
are  no  restrictions  upon  the  sale  by  such 
dealers  or  shopkeepers,  and  no  record  of  the 
transaction  Is  required.  The  sale  of  Junk  by 
any  person  Is  not  prohibited  or  regulated. 
It  is  the  purchase  from  Individuals  and  the 
commingling  of  the  pnrdiases  Into  a  single 
mass  of  such  material  which  unsupervised 
would  render  the  tracing  of  stolen  goods 
difficult  As  the  regulation  of  the  statute  is 
directed  at  the  buying  portion  of  the  business 
of  a,^ealer,  It  must  have  been  Intended  that 
the  carrying  on  of  that  part  of  the  business 
in  a  town  should  be  governed  by  the  act.  It 
is  not  probable  that  the  word  "dealer"  was 
used  in  a  restricted  or  technical  sense  which 
would  require  the  act  of  selling,  which  is 
left  unregulated,  to  be  done  in  the  same  town 
as  the  act  of  buying,  which  is  the  concern  of 
the  law.  To  so  construe  the  statute  would  be 
to  defeat  its  purpose.  One  who  buys  with 
the  intention  of  selling  is  a  dealer  within  the 
meaning  of  the  act  and  his  buying  for  such 
purpose  constitutes  the  dealing  the  statute 
Intended  to  regulate.    The  respondent  mak- 
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Ing  a  regular  business  of  buying  Junk  In  Al- 
lenstown,  with  the  intention  of  selling  the 
same,  deals  and  is  a  dealer  in  Junk,  under 
the  law.  Commonwealth  v.  Hood,  183  Mass. 
196,  66  N.  e:.  722.  As  It  appears  that  the 
respondent  Is  regularly  engaged  In  the  busi- 
ness In  AUenstown,  and  the  acts  complained 
of  were  done  in  carrying  on  that  business. 
It  is  unnecessary  to  consider  whether  a  single 
purchase,  or  purchases  of  particular  individu- 
als, or  of  a  single  kind  of  waste  material, 
would  constitute  one  a  dealer  within  the 
meaning  of  the  law.  Commonw«alth  t.  Ring- 
old,  182  Mass.  808,  65  N.  E.  874 ;  Johnson  ▼. 
Hudson,  11  East,  180. 

Whether  the  respondent's  method  of  busi- 
ness would  bring  him  within  the  prohibitions 
of  the  statute  as  amended  by  chapter  73,  p. 
74,  Laws  1907,  regardless  of  whether  he  is 
to  be  considered  a  "dealer"  In  AUenstown,  Is 
a  question  not  raised  and  not  considered. 

Conviction  sustained.  Appeal  dismissed. 
All  concurred. 


(75  N.  H.  ») 

CHABRIER  T.  BOSTON  ft  M.  B.  R. 
(Supreme   Owrt  of  New   Hampshire.     Merri- 
mack.    Oct  6,  1908.) 

1.  Trial  (5  165»)  — Motiow  fob  Nonsuit — 

CONSTRUCnOW    of    ElVIDENCK. 

In  considering  questions  raised  b^  defend- 
ant's motions  for  a  nonsuit  and  a  verdict,  plain- 
tiff is  entitled  to  the  most  favorable  construc- 
tion of  the  evidence  that  can  be  given  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §  374 ;    Dec  Dig.  {  165.*] 

2.  Master  and  Sbrvawt  (|  217*)— Ikjiibt  to 
Servant— As8xn*ED  Risk. 

Plaintiff,  while  assistinj;  other  workmen  to 
push  a  coke  car  into  a  car  shop  in  the  ordinary 
manner,  where  It  was  to  be  repaired,  was  crush- 
ed between  the  moving  car  and  one  of  the  dooia 
of  the  shops,  which  stood  open"  parallel  with 
the  car.  The  car  was  wider  than  ordinary  cars 
on  which  plaintiff  was  accustomed  to  worlt,  so 
that,  without '  plaintiff's  knowledge,  there  was 
not  sufficient  room  to  pass  between  the  side  of 
the  car  and  the  door.  Plaintiff  was  not  warn- 
ed of  the  danger,  and  had  no  opportunity  to  as- 
certain it,  his  attention  being  occupied  in  en- 
deavoring to  avoid  obstacles  In  his  path,  and  he 
did  not  discover  the  danger  until  he  was  caught 
between  the  car  and  the  door.  Held,  that  plain- 
tiff did  not  assume  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  217. •] 

3.  Master  and   Servant   (|  150*)— Injttries 
TO  Skbvart — Negligence- Duty  to  Warn. 

Where  defendant  railroad  company  knew 
that  its  employes  in  its  shops  customarily  pass- 
ed between  cars  they  were  pushing  into  the 
shops  and  the  shop  door,  and  that  such  custom 
was  dangerous  when  followed  in  the  operation 
of  an  ore  car  of  extra  width,  defendant  was  neg- 
ligent In  not  giving  warning  of  such  danger. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  IS  297-306;  Dec  Dig.  i 
160.*] 

4.  Master  and  Sbbvaht  (j  278*)— Ihjubies 
TO  Servant— Evidence— Finding. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  justify  a  finding  that  defendants 
should   have   anticipated    that   plaintiff    would 


take  a  position  at  the  ride  of  a  car  in  assisting 
to  push  it  into  the  car  shops  in  the  nsnal  man- 
ner, that  his  clothes  might  catch  thereon,  and 
that  he  would  be  injured,  in  the  absence  of  a 
warning,  by  coming  in  contact  with  the  door 
of  the  shops  because  of  the  extra  width  of  the 
car. 

[Hid.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  »  278.*] 

6.  Master  and  Servant  ({  129*)— Injtibies 
TO  Servant  —  CoNDmoN  —  Proxocatb 
Cause. 

Where  plaintiS,  without  being  warned  of 
the  extra  width  of  a  car  he  was  assisting  to 
push  into  a  car  shop,  took  a  position  at  the 
side  of  the  car,  and  was  injured  by  coming  in 
contact  with  the  shop  door,  the  fact  that  plain- 
tiff's clothing  caught  on  the  car  just  Ijefore  he 
struck  the  door  was  a  mere  condition,  on  which 
the  cause  of  the  accident  acted  to  produce  the 
injury,  and  was  not  the  proximate  cause  thereof. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  257-283;  Dec.  Dig.  ^ 
129.*] 

6.  Trial  (J  118*)— AROUitENT  of  CouNsra.. 

Plaintiff's  counsel  read  to  the  jury,  from 
the  minutes  of  his  argument,  a  statement  that 
it  was  the  duty  of  a  master  to  furnish  the  serv- 
ant with  a  safe  place  in  which  to  work,  with 
safe  appliances,  etc.,  and  that  the  servant  waa 
not  bound  to  inspect  or  see  whether  the  mas- 
ter's duty  in  such  respect  had  been  performed. 
but  that  he  was  entitled  to  assume  that  Uie 
place  furnished  was  safe,  and  that  the  master 
had  done  its  duty.  Held,  that  such  statement 
was  a  mere  general  proposition  of  law,  and  un- 
objectionable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  290-292;    Dec.  Dig.  (  lia*] 

7.  Trial  (§  121*)— AROxniENx  of  Couitsei» 

Plaintiff's  counsel  in  argument  stated  that 
defendant's  assistant  foreman  had  full  knowl- 
edge of  the  circumstances,  knew  the  width  of 
the  door  of  defendant's  shops,  and  the  width  of 
the  car  plaintiff  was  assisting  to  push  into  the 
shops  when  be  was  injured,  and  knew  that  it 
was  his  duty  to  warn  the  men  that  the  car  vas 
extra  wide,  and  that  they  would  get  pinched  on 
the  side.  Held,  that  such  argument  was  not  ob- 
jectionable ;  it  being  correct  so  far  as  it  con- 
tained matter  of  law,  and  being  supporte>i  by 
the  evidence  so  far  as  it  stated  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  294-297;    Dec.  Dig.  {  121.*] 

8.  Master  and  Servant  (S  150*)— iNjustEs 
TO  Servant— FoHEiiAN—DuTT  to  Warn. 

Where  defendant's  assistant  foreman  as- 
signed plaintiff  to  do  the  particular  work  he 
was  doing  when  he  was  injured,  and  such  assist- 
ant had  long  been  in  defendant's  employ,  and 
knew,  or  should  have  known,  that  plaintiS  conid 
not  pass  safely  into  defendant's  shops  at  the 
side  of  the  extra  wide  car  he  was  pushing  when 
injured,  such  assistant's  knowledge  was  de- 
fendant's knowledge,  and  it  was  his  duty  to  warn 
plaintiffof  the  danger,  if  a  warning  was  necessary. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  299 ;   Dec  Dig.  i  150.*] 

9.  Master  and  Servant  (§  295*) — Injubt  to 
I    Servant— Misleading  iNSTRtrcrioNS. 

An  instruction  that  a  servant  had  not  as- 
sumed a  risk  if  he  was  ignorant  of  the  danger 
was  not  misleading,  because  It  did  not  con- 
tain the  necessary  qualification  "unless  plaintiff 
could  have  discovered  the  danger  by  the  exei^ 
else  of  ordinary  care,"  where  such  requirement 
was  repeatedly  included  in  the  general  charge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig-  H  1168-1179;    Dec  Die-  I 

Parsons,  C.  J.,  and  Zoung,  J.,  dissenting. 
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Transferred  from  Superior  Court,  Merri- 
mack County. 

Action  by  Francois  Oharrler  against  the 
Boston  &  Maine  Railroad  for  personal  Inju- 
ries. Verdict  for  plaintiff,  and  the  case  was 
transferred  from  the  superior  court  on  de- 
fendant's exertions.    Overruled. 

The  plaintiff  was  injured  while  at  work 
aa  a  car  repairer  In  the  defendants'  shops 
at  Concord.    At  the  time  of  the  accident  be 
was  62  years  old,  and  bad  been  employed  by 
the  defendants  for  6  years.    For  the  last  4 
years  of  this  period  he  worked  on  track  No. 
8,  which  enters  the  south  end  of  the  repair 
shop  in  the  center  of  a  space  10  feet  and  7 
Inches  wide,  when  the  doors  at  that  entrance 
are  open,  and  over  which  cars  are  pushed 
into  the  shop  to  be  repaired.    At  the  time 
the  plaintiff  was  Injured  he  was  engaged, 
•with  others,  In  pushing  a  coke  car  over  track 
No.  8  into  the  shop.     He  had  taken  a  posi- 
tion on  the  easterly  side  of  the  car,  about 
4   feet  from    its   southerly   end,  and,   with 
hands  under  the  sill  of  the  car  and  head 
down,  was  pushing  with  his   left  shoulder 
against  the  third  hinge  upon  the  car  door. 
It  was  necessary  for  him  to  bend  over  in  or- 
der to  keep  his  shoulder  against  the  iron. 
The  other  men  had  their  "heads  down  to 
push,  to  get  down  to  it,  to  get  hold  of  it" 
"While  occupying  this  position  and  pushing 
the  car,  the  plaintiff  was  crushed  between 
the  moving  car  and  the  easterly  door.    The 
door  was  2^  Inches  thick,  and  opened  out- 
wardly against  a  post.     When  open  it  was 
Immovable,   and   nearly   parallel    with   the 
track,  the  space  being  slightly  wider  at  the 
outer  edge  of  the  door.    The  car  which  the 
plaintiff  was  pushing  was  9  feet  and  4  or  6 
Inches  wide.    Coke  cars  upon  which  he  had 
previously  worked,  and  which  were  similar 
in  appearance  to  the  one  in  question,  varied 
in  width  from  8  feet  and  2  Inches  to  8  feet 
and  8  inches;  and,  in  pushing  them  into  the 
shop,  the  plaintiff  and  his  fellow-workmen 
had  commonly  passed  between  the  sides  of 
the  cars  and  the  doorway.    The  plaintiff  was 
not  aware  that  the  car  he  was  pushing  was 
wider  than  ordinary  coke  cars  he  had  worked 
on,  and  nobody  informed  him.    He  did  not 
know  the  danger  of  attempting  to  pass  be- 
tween the  side  of  the  car  and  the  door,  and 
nobody  warned  him.     The  car  which   the 
plaintiff  was  pushing  had  to  be  moved  from 
40   to    60    feet    before    reaching    the    shop. 
When  the  plaintiff  began  to  push,  he  Intend- 
ed to  go  through  the  doorway  at  the  side  of 
the  car,  according  to  his  usual  custom.   Near 
the  track,  and  about  30  feet  from  the  door 
of  the  shop,  was  a  small  wooden  horse  and 
an  old  car  sUl.    The  sill  was  about  20  Inches 
from  the  nearest  track  and  8  inches  from 
the  side  of  the  car,  one  end  of  it  resting  upon 
the  horse,  and  the  other  on  the  ground  at  a 
point  about  18  inches  from  the  door.    A  fel- 
low workman  was  pushing  in  front  of  the 
plaintiff,  and  on  the  same  side  of  the  car. 


As  the  car  neared  the  horse,  this  man  step- 
ped aside,  while  the  plaintiff  passed  over  the 
horse,  and,  with  ills  legs  astride  the  sill, 
continued  to  push  the  car  toward  the  shop. 
Before  the  man  in  front  left  his  position,  the 
plaintiff  could  not  see  the  door  of  the  shop, 
BO  aa  to  judge  the  distance  between  it  and 
the  car,  and  afterward  his  position  was  such, 
and  his  attention  was  so  taken  up  with 
avoiding  the  timber  and  nails  which  laid  be- 
side the  track  that  he  did  not  observe  it 
The  plaintiff's  clothing  became  fastened  to 
the  car  so  that  he  could  not  extricate  him- 
self; and,  as  to  the  time  when  be  learned  of 
this  fact,  the  evidence  was  conflicting.  The 
defendants'  motions  for  a  nonsuit  and  tlie 
direction  of  a  verdict  in  thetr  favor  were 
denied,  and  they  excepted. 

During  the  argument  for  the  plaintiff 
counsel  said:  "My  brother  read  a  little  law 
which  didn't  apply.  I  will  read  some  that 
does,  and  the  court  will  give  you  some  more; 
and  this  law  is  law  the  state  over,  case  aft- 
er case,  week  in  and  week  out,  and  court  in 
and  court  out  It  is  the  duty  of  the  master — 
in  this  case  the  railroad — ^to  furnish  the  serv- 
ant a  safe  place  in  which  to  work,  with  safe 
appliances.  The  servant  is  not  iMund  to  in- 
spect, or  to  see  whether  the  master's  duty 
in  this  particular  has  been  performed  or  not, 
but  he  can  assume  that  the  master  has  fur- 
nished him  a  safe  place  in  which  to  work, 
and  proceed  with  the  work  upon  the  pre- 
sumption that  the  master  has  done  his  duty; 
and  that  is  the  law  of  this  state.  Tour  hon- 
or, that  is  Thompson  v.  Bartlett,  Hayward  & 
Co.,  71  N.  H.  174,  M  Atl.  633,  93  Am.  St 
Rep.  504."  Counsel  for  the  defendants  here 
Interposed  an  exception  to  the  reading,  where- 
upon the  plaintiff's  counsel  said:  "I  am 
reading  from  a  part  of  my  written  minutes 
of  this  argument,  and  you  can  except  or  not" 
Later  in  his  argument  counsel  for  the  plain- 
tiff said:  "Abbott  [the  assistant  foreman] 
had  a  full  knowledge  of  all  the  circumstan- 
ces. He  knew  the  width  of  the  door  there. 
He  knew  the  width  of  the  car.  When  they 
started  it  in,  he  knew,  or  ought  to  have 
known.  It  was  his  duty  to  tell  the  men, 
'Boys,  look  out;  this  is  a  wide  car.  Don't 
get  pinched  on  the  side.' "  To  these  remarks 
the  defendants  excepted.  The  defendants 
also  excepted  to  a  portion  of  the  charge  quot- 
ed In  the  opinion,  and  to  the  following 
instruction:  "If  the  defendants'  assistant 
foreman,  Abbott,  knew,  or  by  ordinary  care 
could  have  known,  of  the  danger  to  Ghar- 
rler  of  bring  caught  between  the  car  and 
side  of  the  doorway,  the  law  holds  the  de- 
fendants to  hare  had  the  same  knowledge." 

Martin  ft  Howe,  for  plaintiff.  Mitchell, 
Foster  &  Lake,  for  defendants. 

BINGHAM,  J.  In  considering  the  ques- 
tions raised  by  the  defendants'  motions  for 
a  nonsuit  and  a  verdict  the  plaintiff  is  en- 
titled to  the  most  favorable  construction  of 
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the  evMence  that  can  be  given  It  Steveus  v. 
Company,  73  N.  H.  159,  163,  60  Atl.  848,  70 
Ik  R.  A.  119.  When  so  construed,  It  appears 
tiiat  the  coke  cars,  upon  which  the  plaintiff 
had  worked  prior  to  his  Injury,  the  measure- 
ments of  which  were  known  to  him,  did  not 
exceed  8  feet  8  inches  in  width,  and  that 
some  of  them  were  not  wider  than  8  feet  2 
Inches;  that  the  space  between  such  cars 
and  the  shop-  door,  in  which  a  man  would 
have  to  walk  In  pushing  them  Into  the  shop 
over  tra(^  No.  6,  was  anywhere  from  11V§ 
to  17%  Inches;  that  the  plaintiff  and,  other 
workmrai  had  customarily  pushed  these  cars 
Into  the  shop  over  this  track,  and  In  doing 
so  had  safely  passed  between  the  car  and 
tbe  door;  that  the  defendants  also  had  other 
coke  cars  which  were  similar  In  appearance, 
but  which  were  in  fact  about  a  foot  wider 
than  those  upon  which  the  plaintiff  bad 
worked;  that  he  was  not  aware  of  these 
facta,  and  no  one  had  Informed  him  that  the 
car  upon  which  he  was  set  to  work  at  this 
time  belonged  to  that  class;  that  he  bad  no 
opportunity  to  measure  its  width,  and  that 
during  a  part  of  the  brief  interval  he  was 
pushing  the  car,  his  view  of  the  shop  door 
was  obstructed  l)y  a  workman,  and  the  bal- 
ance of  the  time  his  work  required  him  to 
take  such  a  position,  and  his  attention  was 
so  preoccupieia  in  endeavoring  to  avoid  ob- 
stacles in  hifl  path  beside  the  track,  that  he 
did  not  learn  of  the  danger  to  which  he  was 
subjected  until  he  waa  caught  between  the 
car  and  the  door.  It  also  appears  that  the 
defendants  knew,  or  ought  to  have  known, 
that  it  was  customary  for  the  men,  in  push- 
ing cars  into  the  shop,  to  pass  between  the 
car  and  the  door;  and  that  they  knew,  or 
ought  to  have  known,  of  the  extra  width  of 
this  car  and  the  danger  to  be  encountered 
in  pushing  It  Into  the  shop  by  one  standing 
at  its  side,  and  failed  to  inform  tbe  plain- 
tiff of  it  Under  these  circumstances  rea- 
sonable men  might  properly  conclude  that 
the  defendants  were  negligent  in  not  In- 
forming the  plaintiff  of  the  danger,  that  he 
exercised  the  care  of  a  reasonably  prudent 
man  in  doing  what  he  did,  and  that  he  did 
not  know  and  appreciate  the  danger  to  which 
he  was  subjected  and  assume  the  risk  <^  in- 
Jury. 

The  defendants,  however,  contend  that  the 
plaintiff  knew  the  space  between  the  car  and 
the  door  was  Insufflcient  to  permit  him  to 
pass  tn  safety,  and  that  he  learned  of  this 
fact  and  of  the  fact  that  his  clothes  had  be- 
come attached  to  the  car,  at  the  thne  he 
passed  over  the  horse.  But  if  it  be  conceded 
that  there  was  evidence  from  which  these 
facts  could  have  been  found,  the  Jury,  as 
reasonable  men,  were  not  bound  to  take  this 
view  of  the  case,  and  their  verdict  clearly 
demonstrates  that  they  did  not  It  is  also 
urged  that  the  plaintiff  could  liave  avoided 
being  injured  after  he  reached  the  door,  had 
it  not  been  for  the  fact  that  his  clothes  had 
become  attached  to  the  car;  that  his  injury 


was  due  solely  to  this  circumstance,  the  oc- 
currence of  which  he  assumed  as  a  risk  Inci- 
dent to  his  employment  Whether  the  plain- 
tiff could  have  avoided  being  injured  after 
he  reached  the  shop  door  had  bis  clothing  not 
become  attached  to  the  car  is  clearly  a  ques- 
tion of  fact  But  if  upon  the  evidence  the 
Jury  should  have  found  that  the  plaintiff 
could  have  avoided  being  injured  had  his 
clothes  not  become  attached,  and  also  should 
have  found  that  he  assumed  the  risk  of  in- 
jury from  his  clothes  becoming  attached  to 
disabled  coke  cars  of  tbe  standard  width  (8 
feet  and  8  inches)  wtdle  pushing  them  into 
the  shop,  it  cannot  be  said,  as  matter  of  law. 
In  view  of  the  plaintiff's  lack  of  information, 
that  he  assumed  the  risk  of  being  injured 
upon  a  car  of  greater  width  (9  feet  and  5 
Inches),  which  rendered  Ills  entrance  into  the 
shop  In  the  customary  way  dangerous.  The 
solution  of  the  matter  rather  is  that  the  Jury 
were  Justified  In  finding  that  the  defendants 
ought  to  have  anticipated  that  the  plaintiff 
would  take  a  position  at  the  side  of  the  car, 
that  Ids  clothes  would  become  attached,  and 
that  he  would  be  injured.  It  is  apparent 
that  if  the  defendants  had  warned  him  of 
the  danger,  he  could  have  provided  against 
it  by  taking  a  different  position  upon  the  car, 
or  by  taking  some  other  precaution,  and  that 
their  failure  to  do  so  was  properly  found  to 
be  the  legal  cause  of  his  injury.  The  fact 
that  his  clothing  became  attached  to  the  car 
was,  under  the  circumstances  here  presented, 
a  mere  condition,  upon  which  the  cause  acted 
to  produce  the  plaintiff's  Injury.  Harrlman 
V.  Moore,  74  N.  H.  277,  281.  67  Atl.  225; 
Brown  v.  Railroad,  73  N.  H.  568,  573,  578.  04 
AtL  194;  Ela  v.  Cable  Co.,  71  N.  H.  1,  3.  4. 
61  Atl.  281.  The  passage  read  by  tbe  plain- 
tiff's counsel  from  the  minutes  of  his  argu- 
ment was  a  statement  of  a  general  proposl- 
tion  of  law  governing  the  relation  of  master 
and  servant  and  did  not  introduce  into  tbe 
case  any  evidentiary  cnatter  which  could  not 
be,  or  had  not  been,  proved.  Counsel  may 
properly  state  his  view  of  the  law  applicable 
to  the  facts,  as  claimed  by  him  to  be  proved, 
and  this  is  all  that  was  done  in  this  instance. 
Olney  v.  Railroad,  73  N.  H.  85,  59  AU.  387. 
If  this,  statement  was  erroneous  as  a  propo- 
sition of  law.  It  does  not  appear  that  the 
court  either  expressly  or  tacitly,  confirmed 
It;  and,  where  such  is  the  case,  a  verdict 
will  not  be  disturbed.  Story  v.  Railroad.  TO 
N.  H.  364,  376,  48  AU.  288;  Dow  v.  Com- 
pany, 68  N.  H.  59,  31  Atl.  22. 

Tbe  second  exception  to  the  argument  of 
the  plaintiff's  counsel  is  also  without  merit 
So  far  as  the  statement  excepted  to  was  one 
of  fact  tt  was  supported  by  tbe  evidence, 
and  so  far  as  It  was  matter  of  law.  It  was 
correct  Abbott  was  the  representative  of 
the  company  who  assigned  the  plaintiff  to  do 
this  particular  work.  He  had  long  been  in 
the  employ  of  the  company,  knew  the  width 
of  the  car  and  the  door,  and  knew,  or  ought 
to  have  known,  that,  tlie  plaintiff  could  not 
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nattfy  pass  Into  Uio  shop  at  tbe  side  of  the 
«ar.  '  His  knowledge  was  the  company's 
knowledge,  and,  as  Its  Tepresentative  In 
charge  of  the  work,  it  was  his  duty  to  warn 
the  plaintiff  of  the  danger,  if  a  warning  was 
necessary.  Jaqnes  v.  Company,  66  N.  H.  482, 
22  AU.  552,  13  L.  R.  A.  824;  Llntott  v.  Com- 
pany, 69  N.  H.  628,  632,  44  AU.  98 ;  Lapelle 
V.  Company,  71  N.  H.  346,  61  AU.  1068.  What 
Is  said  about  this  exception  applies  to  the 
one  taken  to  the  last  request  of  the  plaintiff, 
which  the  court  gave  in  his  charge  to  the 
Jury.  In  both  tbe  action  of  the  court  was 
right. 

Upon  the  question  of  assumed  risk  the  jury 
were  instructed  at  ittigth,  and  In  the  most 
painstaking  manner,  the  burden  of  the  in* 
structlon  being  that  the  plaintiff,  upon  enter- 
ing the  defendants'  employment,  assumed  the 
risk  of  injury  from  all  dangers  of  which  he 
knew,  or  which  ordinary  care  would  re- 
yeal  to  him,  that  if  he  knew,  or  ought  to 
have  known  of  the  danger  of  being  caught 
between  this  car  and  the  door,  and  appre- 
ciated the  risk  when  be  had  the  opportu- 
nity of  "free  choice,  he  could  not  recover,  but 
that  if  he  did  not  know  of  It  and  did  not  ap- 
preciate it  until  it  was  too  late  to  get  away 
from  the  danger,  then  he  did  not  assume  it 
No  exception  was  taken  to  this  charge,  but 
one  was  taken  to  a  special  instruction  which 
was  given  at  the  plaintiff's  request,  as  fol- 
lows: "I  have  told  you  he  did  not  assume 
the  risk  If  he  did  not  know  of  it  in  season  to 
avoid  it  If,  as  soon  as  be  did  see  the  danger 
and  appreciate  it,  he  was  in  such  a  situation 
that  he  could  not  avoid  it,  why  then,  <XC 
course,  he  did  not  assume  it,  and  was  not 'in 
fault"  The  first  objection  urged  is  that  the 
first  sentence  In  this  instruction  does  not  con- 
tain the  qnallflcatlon,  "or  If  by  the  exercise 
of  ordinary  care  he  would  have  discovered 
it"  It  is  true  that  this  qualification  is  essen- 
tial to  a  complete  statement  of  the  legal 
proposition;  but,  as  it  had  been  given  over 
and  over  again  In  the  general  charge,  we  do 
not  think  the  Jury  could  have  been  misled  by 
Its  omission  from  this  sentence.  Saucier  t. 
Spinning  Mills.  72  N:  H.  292,  66  Atl.  545. 
The  balance  of  the  Instruction  is  correct.  01- 
ney  v.  Railroad,  71  N.  H.  427,  481,  82  Atl. 
1097;  English  v.  Amidon,  72  N.  H.  301,  802, 
303,  S6  AtL  648.    Exceptions  overruled. 

PARSONS,  C.  J.,  and  TOUNO,  J.,  dissented. 
The  others  concurred. 


(75  N.  H.  S8) 


DAME  V.  WOOD, 


(Supreme  Court  of  New  Hampshire.    Belknap. 
Oct  6,  1906.) 

1.   FlXTUBES   (S   4*>— INBTALLATION  OF  APPLI- 

AWCEs— Intent— DESTRUCTION— Ownrb's  Li- 
ability. 

The  test  of  defendant's  liability  to  a  con- 
tractor for  labor  and  material  fumiRhed  in  in- 
stalling a  heating  plant  destroyed  before  com- 
pletion  is  whether  the   different   units  of  the 


plant  became  a  part  of  defendant's  land  when 
pnt  In  place,  depending  upon  the  intent  of  the 
parties. 

[Ed.  Note.— For  'other  cases,  see  Fiztnre^ 
Cent  Dig.  i  3;   Dec  Dig.  i  4.*] 

2.  FiXTUBIS     (I    85*>— iHSTAtLATIOW    OF    AP- 
PI.IANCK8— DzSTBUCrlON— OWNEB'B     IdABII,* 

ITT — Question  of  Fact. 

In  an  action  by  a  contractor  to  recover  for 
labor  and  materiaJ  furnished  in  Installing  a 
heating  plant  destroyed  before  completed,  tbe 
question  whether  the  different  units  of  tbe  plant 
became  a  part  of  the  owner's  land  when  put  in 

Jilace  is  a  question  of  fact,  but  not  necessarily  a 
ury  question. 

[Ed.  Note.— For  other  cases,  sea  FixtnresL 
Cent  Dig.  {  76;  Dec.  Dig.  g  35.»] 

3.  FlXTUBES   (S  27*)— CONVEBSION  INTO  REA]> 

TT— Agbeements— Past  Pebfobmance— Lia- 
bilities. 

In  an  action  to  recover  for  le1>or  and  ma- 
terial for  a  heating  plant  destroyed  by  fire  be- 
fore completion,  where  the  evidence  showed  that 
it  was  understood  by  the  parties  that,  as  fast 
as  any  portion  had  been  set  in  its  proper  place, 
it  was  not  thereafter  to  be  removed,  but  became 
part  of  defendant's  real  estate,  and  it  was  of 
the  character  called  for  by  the  contract,  defend* 
ant  was  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Eixtnret, 
Cent  Dig.  |  6;   Dec  Dig.  {  27.'*] 

4.  CONtBACTB    (I    819*)— RiOHXS    Oir    PASTIAb 

Perfobuance. 

A  contractor  who  has  furnished  labor  and 
material  in  installing  a  heating  plant  destroyed 
before  completed  can  recover  from  the  owner 
the  value  of  the  labor  and  material  furnished, 
measured  by  the  terms  of  the  contract,  where 
the  units  of  the  plant  became  a  part  of  the 
owner's  land  when  put  in  place ;  the  measure  of 
recovery  not  being  limited  to  the  benefit  to  the 
owner  by  the  labor  and  material  furnished. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1493-1507 ;   Dec  Dig.  {  819.*] 

6.  Intereot  (I  13*)- RiflHT  to. 

Generally,  when  no  time  is  fixed  for  the 
payment  of  a  debt,  it  is  payable  on  demand  and 
bears  interest  thereafter,  and  hence  the  test 
whether  the  claim  carries  interest  l>efore  reduc- 
ed to  judgment  is  whether  payment  is  due. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  g  25;  Dec  Dig.  ( 13.*] 

Exceptions  from  Superior  Court,  Belknap 
County;   Stone,  Judge. 

Action  by  George  F.  Dame  against  Horace 
H.  Wood.  Transferred  from  the  superior 
court  on  defendant's  exceptions  on  verdict  for 
plalntlfC.     Exceptions  overruled. 

See,  also,  74  N.  H.  212,  66  Atl.  484. 

Tbe  plaintiff  contracted  with  the  defendant 
to  put  into  the  letter's  house  a  heating  ap- 
paratus, consisting  of  a'  boiler,  radiators, 
piping,  and  other  appliances  and  fixtures,  and 
the  defendant  agreed  to  pay  $5S7.90  upon  the 
completion  of  the  work.  When  the  plaintiff 
had  affixed  to  the  realty  materials  *of  the 
value  of  $466.38  by  an  expenditure  of  labor 
amounting  to  $46.80,  tbe  building  and  ita 
contents  were  destroyed  by  flre.  The  defend- 
ant excepted  to  the  denial  of  his  motions  for 
a  nonsuit  and  the  direction  of  a  verdict  in 
bis  favor,  and  to  the  refusal  of  the  court 
to  give  certain  requested  Instructions.  The 
defendant  objected  to  an  allowance  of  la- 
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terest  on  the  ground  that  the  action  was  for 
unliquidated  damages.  A  verdict  having  been 
returned  for  the  amount*  of  the  plaintiff's 
damages,  It  was  agreed  that  Interest  there- 
on should  be  computed  from  the  date  of  the 
writ,  or  from  the  date  of  Judgment,  In  accord- 
ance with  the  decision  of  the  Supreme  Court. 

Walter  S.  Peaslee  and  Cox  &  Fowler,  for 
plaintiff.    Stephen  S.  Jewett,  for  defendant 

XOTJNO,  J.  The  first  time  this  case  was 
before  the  court  It  was  said  the  plaintiff 
could  not  recover  unless  he  showed  that  the 
parties  must  have  understood  the  heating 
apparatus  was  to  be  accepted  from  day  to 
day  as  the  work  progressed.  Dame  v.  Woods, 
78  N.  H.  222,  224,  60  Atl.  744,  70  L.  B.  A. 
133.  What  must  be  Intended  by  this  is  that 
he  can  recover  if  he  shows  that  the  boiler, 
radiators,  and  piping  became  a  part  of  the 
defendant's  real  estate  at  the  time  they  were 
put  In  place;  for  the  theory  of  that  decision 
IB  that  the  plaintiff  cannot  recover  unless 
he  proves  he  has  conferred  a  benefit  on  the 
defendant.  The  only  possible  way  to  do  that 
Is  to  show  that  so  much  of  the  heating 
apparatus  as  was  put  In  place  before  the 
fire  was  the  defendant's  property,  because 
be  neither  has  used  nor  can  use  It  for  the  pur- 
pose for  which  It  was  Intended.  Therefore 
the  test  of  the  defendant's  liability  Is  to  In- 
quire whether  the  different  units  that  went 
to  make  up  the  heating  plant  became  a  part 
ot  the  defendant's  real  estate  when  they 
were  put  In  place.  This  depends  on  the 
Intention  of  the  parties  (Dana  v.  Burke,  62 
N.  H.  627,  029),  and  Is  clearly  a  question 
of  fact;  but  it  does  not  follow  that  Its  de- 
termination raises  an  issue  for  the  Jury. 
Both  parties  testified  that  they  understood, 
"at  the  time  the  contract  was  made  and  there- 
after, that  from  day  to  day  as  the  work  pro- 
gressed, as  fast  as  any  portion  of  the  boiler, 
piping,  and  radiators  bad  been  set  up  and 
connected  In  Its  proper  place.  It  was  not 
thereafter  to  be  removed."  They  understood 
that,  when  any  part  of  the  heating  apparatus 
was  put  In  place,  it  was  affixed  to  the  defend- 
ant's real  estate  and  became  his  property 
If  It  was  what  the  contract  called  for;  that 
Is,  the  parties  testified  that  their  Intention 
as  to  when  the  different  parts  of  the  heating 
plant  should  become  the  property  of  the  de- 
fendant was  just  what  the  court,  in  the  first 
opinion,  said  It  could  be  found  to  be.  If  It 
was  found  "that  the  removal  of  the  boiler, 
radiators,  and  piping  before  they  were  de- 
stroyed by  fire  was  not  reasonably  possible." 
The  defendant  does  not  contend  that  the 
parts  of  the  heating  plant  which  had  been  in- 
stalled were  not  what  the  contract  called  for. 
Consequently  the  plaintiff  is  entitled  to  re- 
cover the  value  of  the  labor  done  and  ma- 
terials provided  at  the  time  of  the  fire, 
measured  In  the  terms  of  the  contract  Brlt- 
ton  V.  Turner,  6  N.  H.  481,  26  Am.  Dec.  713. 


The  next  question  to  be  considered  Is  the 
exception  to  the  court's  refusal  to  Instruct 
the  Jury  that  the  measure  of  damages  was 
Qxe  amount  the  defendant  was  benefited  by 
what  the  plaintiff  had  done.  Although  this 
may  be  sound  as  an  abstract  legal  prc^>osl- 
tlon,  It  was  not  error  for  the  court  to  refuse 
to  give  It  As  has  been  seen,  the  plaintiff 
was  entitled  to  recover  such  a  part  of  the 
contract  price  as  the  work  and  materials  he 
had  done  and  furnished  was  of  the  work 
and  materials  he  agreed  to  perform  and  pro- 
vide. This  seems  to  have  been  the  theory 
on  which  the  question  of  damages  was  sub- 
mitted to  the  Jury. 

The  only  other  question  to  be  considered 
Is  that  of  Interest  It  Is  the  general  rule  that 
when  no  time  Is  fixed  for  the  payment  of 
money  due  and  owing.  It  Is  payable  on  de- 
mand, and  bears  Interest  from  and  after  a 
demand  made.  Morrill  v.  Weeks,  70  N.  H. 
178,  181,  46  Atl.  82.  Consequently  the  test 
to  determine  whether  a  claim  carries  Interest 
before  It  Is  reduced  to  a  Judgment  Is  not  to 
inquire  whether  It  Is  liquidated,  but  whether 
It  Is  due;  for  Interest  Is  given  as  damages 
for  the  failure  to  pay  money  at  the  time 
it  is  due.  Wright  v.  Company,  "nS  N.  H.  — , 
70  Atl.  290. 

Exceptions  overruled. 

FABSONS,  C.  J.,  was  In  doubt  The  oth- 
ers concurred. 


(n  N.  H.  71) 

HOBBS  V.  QBOBOB  W.  BLANCHABD  ft 

SONS  CO. 

(Supreme  Conrt  of  New  Hampshire.    Coos. 

Oct  6, 1906.) 

1.  Explosives  (8  8*)  —  Nkgliqence  —  Bvi- 

DENCE— StnfFICIENCT. 

Evidence  held  insufficient  to  show  that 
dynamite  was  so  placed  that  a  child  could  come 
in  contact  with  it  after  his  presence  on  the 
premises  was  known. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  §J  4,  5;  Dec.  Dig.  {  8.*] 

2.  WrrNESSES  (|  409*)— Comtbadictioh  —  Ef- 
fect or  Testimont. 

An  answer  in  a  deposition  conttadicting 
witness'  subsequent  statement  destroyed  the 
contradicted  statement,  but  was  not  positive  ev- 
idence of  the  contradicting  facts. 

[E!d.   Note. — For  other  cases,  see   Witnesses, 
Cent  Dig.  »  1283 ;   Dec  Dig.  §  409.»] 

3.  Evidence    (j   586*)  —  Weight  —  Nkoativk 
Testiuony. 

Testimony  that  men  working  on  premises 
did  not  see  dynamite  is  of  no  practical  weight 
on  an  issue  as  to  when  dynamite  was  placed 
there. 

[Ekl.    Note.— For   other   cases,   see    Evidence^ 
Cent  Dig.  i  2433;    Dec  Dig.  {  586. •] 

4.  Evidence  (|  595*)— Rbuote  Irfekehces. 

In  an  action  for  Injury  caused  by  a  negli- 
gent placing  of  dynamite,  an  inference  as  to 
what  the  man  who  handled  It  did  on  a  certain 
day  Is  too  remote  to  be  considered. 

[EM.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  S  2444;    Dec  Kg.  {  596.*] 
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5.  Tbiai.    (I   252*)  —  UnsusTAiNED   Issues  — 

SVBHISSION. 

It  is  error  to  submit  issues  not  sustained 
by  evidence. 

[E^.  Note.— For  otlier  cases,  see  Trial,  Cent. 
Dig.  S  506 ;   Dec.  Dig.  f  252.*] 

6.  Negligence  ({  33*)— Injubt  to  Tbkspass- 

EBS— IJ  AB ILITT. 

In  the  absence  of  intentional  injury,  the 
owner  or  possessor  of  land  is  not  liable  to  tres- 
passers except  in  the  case  of  actire  interven- 
tion; not  being  liable  for  a  mere  antcicedent 
condition  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  45 ;   Dec.  Dig.  i  33.*] 

7.  EiZFLOSIVES     (I     8*)  — Neouoenoe  — Bvi- 

IWNCB— SlTFFICIENOT. 

Evidence  in  an  action  for  death  of  a  child 
who  exploded  dynamite  in  a  lumber  camp  held 
to  sustain  a  finding  of  an  implied  invitation  to 
faim  to  visit  the  premises. 

[EM.  Note.— For  other  cases,  see  Bixplosives, 
Cent.  Dig.  {8  4,  5 ;   Dec.  Dig.  S  8.*] 

8.  Explosives  ({  8*)  —  Mbouoenck  —  Jcbt 
queettion. 

Whether  a  lumber  company  was  negligent 
toward  a  child  killed  by  an  explosion  of  dyna- 
mite on  the  company's  premises  held  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  «  4,  5 ;   Dec.  Dig.  §  8.*] 

9.  ElXPLOSlVES    (§    8*)— InJUBIES  —  CONTBIBXJ- 

TOBY  Neoligence— Motion  roB  Nonsuit. 
Where,  under  the  evidence  in  an  action  for 
death  of  a  child  killed  by  an  explosion  of  de- 
fendant's dynamite,  it  appeared  as  probable  that 
the  explosion  was  caused  by  his  intentionally 
striking  the  dynamite  as  that  he  came  in  con- 
tact with  it  accidentally,  defendant's  motion  for 
a  nonsuit  should  have  been  granted  unless  plain- 
tift  might  recover  on  either  view  of  the  facts; 
and  hence  it  must  be  assumed  that  the  child  in- 
tentionally struck  the  blow  causing  the  explo- 
sion, not  including  an  assumption  that  he  inten- 
tionally exploded  the  dynamite,  or  that  he  inter- 
meddled with  what  he  knew  he  ought  to  let 
alone. 

[Ed.  Note.— For  other  cases,  see  BiploBlves, 
Cent  Dig.  H  4,  5 ;   Dec  Dig.  {  8.*] 

10.  ExFLOsivEB  <i  8*)— Neqlioencb— AunoHs 
—Nonsuit. 

In  an  action  for  death  of  a  child  who  ex- 
ploded defendant  company's  dynamite,  that  de- 
fendant could  go  to  the  jury  in  a  snit  to  recover 
the  value  of  the  exploded  dynamite  based  on 
the  child's  negligence  does  not  show  its  right  to 
a  nonsuit  based  on  the  theory  that  the  child  was 
guilty  of  contributory  negligence;  it  being  es- 
sential to  such  right  that  in  the  supposed  case 
the  company  would  be  entitled  to  recover  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  SJxpIosives, 
Cent  Dig.  SS  4,  6;   Dec  Dig.  $  a*] 

11.  Explosives   (|  8*}- Injubies— Contbibu- 
tobt  neguaenc»— jubt  question. 

Under  the  evidence  in  an  action  for  death 
of  a  diild  who  exploded  dynamite  on  defendant's 
premises,  held  a  jury  question  whether  his  oct 
was  a  trespass  or  negligent,  or  whether  it  was  a 
reasonable  and  lawful  enjoyment  of  a  permis- 
sion to  be  upon  the  premises,  and  to  act  as  a 
boy  naturally  would  in  his  surroundings. 

[Ed.  Note.— For  other  cases,  see  Ehcplosives, 
Cent  Dig.  8S  4,  6;  Dec  Dig.  i  a*] 

Transferred  from  Superior  Court,  Coos 
County;  Pike,  Judge. 

Action  by  N.  W.  Hobbs,  administrator, 
against  tbe  George  W.  Blanchard  &  Sons 
Company.     Transferred   from   the  superior 


court  on  defendant's  exceptions  on  verdict  for 
plaintiff.     Verdict  set  aside,  and  exception 
to  denial  of  motion  for  nonsuit  overruled. 
See,  also,  65  Atl.  382. 

Case  for  negligently  killing  the  plaintiff's 
Intestate,  a  boy  14  years  old.  Trial  by  Jury 
and  verdict  for  tbe  plaintiff.  Transferred  on 
the  defendant's  exceptions  to  the  denial  of  Its 
motions  for  a  nonsuit  and  that  a  verdict  be 
directed  for  it  upon  each  issue  tried.  Tbe 
case  Is  that  lieretofore  reported  (74  N.  H. 
116,  65  AU.  382),  and  was  submitted  to  the 
Jury  upon, two  issues  as  to  the  defendant's 
negligence:  (1)  That  It  carelessly  put  the 
dynamite  near  the  camp  door  after  It  knew 
the  plaintiffs  intestate  was  on  tbe  premises; 
(2)  that,  having  reasonable  grounds  to  appre- 
hend that  trespassers  would  thereafter  come 
upon  tbe  premises,  it  created  an  unnecessary 
and  extraordinary  hazard,  not  required  for 
the  reasonable  prosecution  of  its  business.  It 
also  appeared  that  It  was  as  probable  that 
the  boy  exploded  the  dynamite  by  intention- 
ally striking  It,  as  by  accidentally  coming  In 
contact  with  It 

Henry  F.  HolIIs,  Thomas  H.  Madlgan,  Jr., 
and  Edmund  Sullivan,  for  plaintiff.  Drew, 
Jordan,  Shurtleff  &  Morris  and  Blch  &  Mar- 
ble, for  defendant 

PBASLEE,  J.  It  Is  not  necessary  to  review 
the  decision  that  putting  the  dynamite  where 
the  deceased  could  come  In  contact  with  it, 
after  bis  presence  on  the  premises  was 
known,  would  be  active  Intervention  within 
the  rule  as  heretofore  applied  in  this  state. 
Hobbs  v.  Company,  74  N.  H.  116,  65  Atl.  382. 
Conceding  that  It  would  lie,  there  was  no 
sufficient  evidence  to  establish  the  tact  La- 
combe  (the  man  who  handled  the  dynamite) 
was  called  as  a  witness  for  the  plaintiff,  and 
denied  that  he  put  the  dynamite  there  at  the 
time  alleged.  The  plaintiff  was  then  allowed 
to  contradict  the  witness  by  using  a  deposi- 
tion In  which  he  testified  that  he  did  put  it 
there  at  that  time.  The  effect  of  the  deposi- 
tion as  evidence  was  merely  to  destroy  the 
contradicted  statement  It  was  not  positive 
evidence  of  the  contradicting  facts.    Lydston 

V.  Company,  75  N.  H.  ,  70  AU.  385,  and 

authorities  cited.  There  was  no  other  direct 
evidence  on  this  question,  and  tbe  case  rests 
upon  tbe  surrounding  circumstances.  It  was 
the  practice  and  the  defendant's  rule  to  leave 
the  dynamite  in  a  safe  place.  It  was  not  seen 
by  the  men  In  camp,  but  its  position  was  a 
little  away  from  the  path  behind  a  tree. 
There  was  some  contradiction  in  Lacombe's 
story  of  how  he  used  his  time  the  morning 
before  the  accident  From  this  it  is  argued 
that  it  is  not  likely  that  Lacombe  left  the 
dynamite  there  Saturday,  in  violation  of  his 
habit  and  of  the  rule,  and  to  the  danger  of 
the  men  In  camp,  who  would  have  seen  it 
if  It  had  been  there  over  Sunday.    It  is  fur- 


*ror  otLar  cases  see  same  topio  and  aeetton  NUMBER  in  D«e.  *  Am.  Digs.  1M7  to  tete,  *  Rq>ortar  Indexea 
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ther    urged    that    Laeombe's    unsatisfactory 
story  of  what  he  did  Monday  could  be  found 
to  be  a  fabrication,  and  that  he  was,  In  fact, 
engaged  In  blasting.     On  the  other  hand.  It 
Is  argued  that  violation  of  habit  and  rule 
was  as  likely  to  occur  on  Monday  as  on  Sat- 
urday, that  the  dynamite  was  partly  con- 
cealed, and  that  as,  Lacombe  did  many  kinds 
of  work,  It  might  as  well  be  Inferred  that  he 
did  one  thing  as  another  in  the  time  which 
he  did  not  account  for.    There  is  In  this 
evidence  no  substantial  preponderance  in  the 
plalntlfTs  favor.     Habit  and  rule  were  as 
much  violated  by  leaving  the  dynamite  there 
on  one  day  as  on  the  other.  The  evidence  that 
the  men  did  not  see  it  there  Is  of  no  practical 
weight    The  Inference  as  to  what  Lacombe 
was  doing  Monday  is  too  remote  to  be  con- 
sidered.    It  Is  quite  similar  to  that  in  Cole 
V.  Boatdman,  6S  N.  H.  680,  681,  4  AU.  672, 
675.    "This  would  be  an  inference  from  an 
unauthorized    inference  —  one    i^esamptlon 
resting  on  another  that  rests  on  nothing.   The 
law  Of  evidence   requires   an  open,   visible 
conoectlon  between  the  principal  and  eviden- 
tiary facts  and  the  deductions  from  than, 
and  does  not  permit  a  decision  t^  be  made 
on  groundless  Inferences."     There  t>elng  no 
sufficient  evidence  of  active  intervoitioit,  the 
submission  of  that  issue  to  the  jury  was  er- 
ror, for  which  the  verdict  must  be  set  aside. 
The  plaintiff  was  also  permitted  to  go  to 
the  Jury  upon  the  theory  that  the  defendant 
was  liable  to  trespassers  for  unusual  and 
dangerous  antecedent  acts  which  the  ordi- 
narily prudent  man  would  not  have  done  in 
the  prosecution  of  the  same  business.     Au- 
thority  for  tills  proposition  was   evidently 
thought  to  t>e  found  in  the  opinion  in  this 
case.    Hobbs  v.  Company,  74  N.  H.  116,  120, 
121,  66  Att.  882.    But,  according  to  the  for^ 
mer  decisions  In  this  state,  the  rule  of  the 
common  law  is  otherwise;  and  the  true  inter- 
pretation of  tlie  opinion  is  in  harmony  with 
those  decisions,    llie  rule  Is  elat>orateIy  stat- 
ed by  Judge  Jeremiah  Smith  in  11  Harvard 
Law  Review,  349  et  seq.    "To  adults  enter- 
ing without  permission  the  landowner  owes 
some  legal  duties.    He  is  under  a  duty  not 
to  intentionally  inflict  harm  upon   a   tres- 
passer, save  when  be  Is  exercising  within 
legal  limits  the  rights  of  defense  and  expul- 
sion.   He  is  also,  by  the  better  view,  under 
a  duty  to  avoid  harming  the  trespasser  by 
negligent  acts  which  result  in  actively  bring- 
ing force  to  bear  upon  the  trespasser.     In 
other  words,  be  Is  under  a  duty  to  use  care 
not  to  barm  the  trespasser  by  bringing  force 
to  bear  upon  him.    It  Is  a  mooted  question 
whether  this  duty  Is  confined  to  cases  where 
the  presence  of  the  trespasser  is  known  to 
the  landowner.     Some  authorities  hold  that 
the  owner  may.  In  special  circumstances,  be 
under  a  duty  to  use  care  to  ascertain  wheth- 
er  trespassers  are   present  before  he   sets 
In  motion  a  force  which  would  be  likely  to 
endanger  any  such  persons  if  within  reach. 
But  the  alleged  duty,  if.  admitted,  Is  material 


only  when  It  Is  sought  to  make  the  landown- 
er liable  for  actively  bringing  force  to  bear 
upon  the  trespasser.  On  the  other  hand,  the 
landowner  is  under  no  duty  to  have  liis  land 
In  safe  condition  for  adult  trespassers  to 
enter  upon.  The  law  does  not  oblige  him  to 
keep  his  premises  In  repair  for  the  ben^t  of 
a  trespasser.  The  latter  has  ordinarily  no 
remedy  for  harm  happening  to  him  from  the 
nature  of  the  property  on  which  he  intrudes. 
He  takes  the  risk  of  the  condition  of  the 
premises.  It  Is  not  negligence  in  a  landown- 
er to  use  his  land  for  his  own  convmlaice 
in  a  manner  which  may  occasion  danger  to  a 
future  trespasser  thereon.  It  is  no  breach  of 
duty  to  a  trespasser  that  a  man's  premises 
were  In  a  dangerous  state  of  disorder,  what- 
ever the  consequences  to  the  former.'  Nor  is 
there  any  obligation  to  warn  trespassers  of 
dangers  not  readily  apparent  -  (assuming,  of 
course,  that  the  dangers  were  not  prepared 
with  Intent  to  harm  trespassers)."  And  aft- 
er considering  liability  for  active  Interven- 
tion, as  contrasted  with  that  for  mere  condi- 
tion of  premises,  he  says  (page  344):  "The 
first  case  is  that  of  a  known,  present  and  im- 
mediate danger,  one  which  Is  imminent  and 
reasonably  certain  to  result  In  harm,  unless 
the  owner  then  and  there  does,  or  omlta  to 
do,  some  act,  the  doing  or  omitting  of  which 
would  avoid  the  danger.  In  the  second  case 
the  danger  may  lie  said  to  exist  cldefly  In 
anticipation.  It  depends  on  the  course  of 
future  events,  upon  circumstances  as  yet  un- 
known and  fortuitous.  In  the  first  case  tb» 
duty  imposed  upon  the  landowner  involves 
simply  a  temporary,  generally  only  a  momen- 
tary, interruption  of  his  user ;  require  only 
temporary  precautions;  does  not  Include  a 
duty  to  put  the  premises  In  soch  condition  as 
to  prevent  the  recurrence  of  similar  emer- 
gencies in  the  future;  but  merely  requires 
the  use  of  care  in  a  present  and  known  emer- 
gency. In  the  second  case  the  duty  sought  to 
be  established  is  to  guard  against  future 
dangers.  It  must  frequently  involve  per- 
manent changes  in  the  mode  of  user,  some- 
times necessitating  such  expense  and  trouble 
as  would  be  practically  prohibitive  of  certain 
modes  of  user,  and  in  some  cases  compelling 
the  abandonment  of  all  profitable  use."  His 
conclusion  that  in  the  second  case  supposed 
the  landowner  owes  no  duty  to  the  trespasser 
is  supported  by  all  that  has  beoi  decided,  and 
by  practically  all  that  has  been  said  on  tbe 
subject  by  the  court  of  this  state.  The  first 
case  in  which  the  question  arose  was  that 
of  a  child  trespasser  injured  by  the  dangerons 
condition  of  the  premises  trespassed  upon. 
It  was  decided  that,  "for  Injuries  received 
by  strangers  upon  his  premises  tlirough  bii 
want  of  care,  he  [the  landowner]  is  liable 
only  to  those  who  may  at  the  time  be  there 
by  invitation,  by  license  express  or  implied, 
or  upon  legitimate  errand."  Clark  t.  Man- 
chester, 62  N.  H.  677  (1883). 

Three  years  later  (1886)  the  same  rule  w»s 
applied  to  a  child  trespasser  who  was  at- 
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tracted  to  and  Injured  upon  an  nnlocked 
turntable.  "A  trespasser  ordinarily  assumes 
all  risk  of  danger  from  the  condition  of  the 
premises ;  and,  to  recover  for  an  Injury  hap- 
pening to  him,  he  must  8how«  that  it  was 
wantonly  inflicted,  or  that  the  owner  or  oc- 
cupant, being  present  and  acting,  might  haTe 
prevented  the  Injury  by  the  exercise  of  rea- 
sonable care  after  discovering  the  danger." 
Frost  V.  Railroad,  64  N.  H.  220,  9  Afl.  790, 
10  Am.  St  Rep.  896.  Shortly  after  these 
cases  were  decided  others  were  presented 
which  illustrate  another  phase  of  the  situ- 
ation. The  Clark  and  Frost  Cases  related 
to  the  condition  of  premises  only.  The  next 
case  dealt  with  active  Intervention,  and  tb* 
condition  of  premises  was  not  involved;  It 
was  held  to  be  the  defendant's  duty  to  use 
ordinary  care  to  discover  the  presence  of  the 
deceased,  and  the  fact  as  to  whether  he  was 
a  trespasser  or  a  licensee  was  said  to  be  im- 
material except  as  evidence  bearing  on  the 
amount  of  watchfulness  that  could  reason- 
ably be  required.  Felch  v.  RaUroad,  66  M.  H. 
318,  29  Atl.  S57  (1890).  The  opinion  merely 
states  the  rule  of  law,  and  recourse  must  be 
had  to  the  next  case  to  learn  its  limitatlona 
Mitchell  V.  Railroad.  66  N.  H.  96,  84  Atl.  674 
(1894),  was  a  suit  to  recover  for  negligently 
running  an  engine  upon  the  plaintiff.  One 
defense  set  up  was  that  the  plaintiff  was  a 
tre^)a88er.  The  court  said:  "If  the  plaintlfl 
was  a  trespasser,  his  misconduct  would  not 
relieve  the  defendants  from  their  obligation 
to  do  him  DO  injury  that  by  ordinary  care 
conld  be  avoided.  They  were  responsible 
for  culpable  Ignorance  of  his  dangerous  sit- 
uation, as  well  as  for  negligence  in  any  other 
particular.  Nashua,  etc.,  Co.  v.  Railroad,  62 
N.  H.  159, 162-164;  Felch  v.  Railroad,  06  N. 
H.  318,  820,  29  Atl.  557.  The  doctrine  of 
Clark  V.  Manchester,  62  N.  H.  577,  and 
FnMt  T.  Railroad,  64  N.  H.  220,  9  Atl.  790, 
10  Am.  St  Rep.  896,  has  n6  application. 
What  Is  there  said  Is  to  be  read  in  the  light 
of  the  facts  under  consideration.  There  Is 
a  broad  difference  between  the  case  of  a 
trespasser  meeting  with  an  injury  by  reason 
of  the  dangerous  condition  of  the  defendant's 
premises  and  that  of  an  injury  caused  by  the 
defendant's  active  intervention."  Chief  Jus- 
tice Doe  and  Judge  Blodgett  dissented  upon 
the  ground  that  the  charge  probably  gave  the 
jury  to  understand  that  the  defendant's  duty 
toward  the  plaintiff  was  the  same  whether 
he  was  or  was  not  a  trespasser.  In  1897  the 
case  of  a  trespasser  Injured  by  the  continued 
operation  of  machinery  ta  a  mill  was  decided 
adversely  to  the  plaintiff.  Buch  v.  Company, 
60  N.  H.  257,  44  Atl.  800,  76  Am.  St  Rep. 
163.  The  <^lnlon  further  explains  the  land- 
owners' duty  to  a  trespasser:  "They  are 
bound  to  abstain  from  any  other  or  further 
Intentional  or  negligent  acts  of  personal  vio- 
lence— bound  to  Inflict  upon  him  by  means 
of  their  own  active  Intervention  no  Injury 
which  by  due  care  they  can  avoid.    They  are 


not  bound  to  warn  him  against  hidden  or 
secret  dangers  arising  from  the  condition 
of  the  premises,  •  •  •  or  to  protect  him 
against  any  Injury  that  may  arise  from  his 
own  acts  or  those  of  other  persons.  In  short 
If  they  do  nothing,  let  him  entirely  alone,  is 
no  manner  Interfere  with  him,  he  can  have 
no  cause  of  action  against  them  for  any  in- 
jury that  he  may  receive.  On  the  contrary, 
be  is  liable  to  them  for  any  damage  that  he 
by  his  unlawful  meddling  may  cause  them 
or  their  property." 

Up  to  this  time  the  distinction  between 
the  two  lines  of  cases  seems  to  have  been 
carefully  observed.  In  1898  th^  were  con- 
trasted one  with  the  other,  and  the  sugges- 
tion was  made  that  the  decisions  In  the  Felch 
Case  and  the  Mltdiell  Case — ^Qiat  there  was 
a  duty  to  anticipate  (to  some  extent)  die  tres- 
passer's presence,  so  as  not  to  actively  do 
him  Injury — were  contrary  to  the  doctrine  aC 
the  other  cases.  Shea  v.  Railroad,  69  N.  H. 
861,  41  Aa  774.  While  this  deduction  was 
erroneous.  It  did  not  alfect  the  result  in  that 
case,  as  it  was  one  of  active  intervention,  and 
no  evidence  was  fonnd  to  allow  the  plaintiff 
to  go  to  the  Jury.  In  the  following  year  (1899) 
recovery  by  a  trespasser  upon  a  claim  as  to 
condition  of  premises  only  was  denied  In  two 
cases.  Leavltt  v.  CSompany,  69  N.  H.  S97,  45 
Atl.  558;  GasiSta  v.  Railroad,  69  N.  H.  649, 
45  Atl.  712.  Davto  v.  Railroad,  70  N.  H. 
519,  «  Atl.  108  (1900),  applies  the  correct 
rule.  In  substance^  though  with  some  changes 
In  terminology.  It  Was  then  thought  that 
the  Shea  Case  had  somewhat  extended  the 
rule  as  to  a  duty  to  anticipate  the  presence 
of  trespassers.  But  bearing  In  mind  that 
the  Shea  Case  was  one  of  active  Intervention, 
it  becomes  apparent  that  what  was  said  con- 
cerning duty  as  to  ctmdltlon  of  premises  was 
not  a  part  of  the  decision  of  the  question 
presented.  The  rule  of  the  Mitchell  and 
Shea  Cases  "does  not  mean  that  the  defend- 
ants were  bound  to  ascertain  and  take  pre- 
cautions In  reference  to  the  plalntttTs  possi- 
ble or  chance  presence  in  a  dangerous  situ- 
ation upon  their  premises,  but  that  they  were 
required  not  to  actively  Injure  him  if  cir- 
cumstances existed  that  warranted  their  an- 
ticipating his  presence  In  such  a  situation  as 
a  probable  occurrence."  Myers  v.  Railroad, 
72  N.  H.  175,  65  Atl.  892.  The  case  of  Carney 
V.  Railroad,  72  N.  H.  864,  870,  57  Atl.  218, 
goes  to  the  extreme  verge  of  the  law  in  hold- 
ing that  a  trespasser  whose  presence  there 
was  no  duty  to  anticipate  might  recover  if 
there  was  a  negligent  failure  to  look  out  for 
other  persons,  whereby  the  plaintiff's  pres- 
ence was  not  discovered,  as  it  would  have 
been  if  the  defmdant's  duty  to  third  persons 
had  been  performed.  McOlll  t.  Company, 
70  N.  H.  125,  127,  46  Atl.  684.  86  Am.  St 
Rep.  618 ;  Hughes  ▼.  RaUroad,  71  N.  H.  279, 
284,  61  Atl.  1070,  93  Am.  St  Rep.  618.  But, 
however  that  may  be,  as  the  case  is  one  of 
active  Intervmtlon,  it  Is  not  an  authority 
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against  tbe  usual   rule  as  to  condition  of 
premises  merely. 

In  Mluot  T.  Railroad,  73  N.  H.  317,  61  Atl. 
509,  It  la  said  that  "reasonable  men  might 
also  find  that,  baving  reason  to  anticipate  a 
buman  being  might  be  In  a  position  to  be 
seriously  Injured  by  tbe  action  contemplated, 
men  of  ordinary  prudence,  baring  regard  to 
their  general  obligation  to  so  conduct  tbelr 
lawful  business  as  not  to  Injure  others, 
would  not  set  in  motion  forces  which  might 
hare  that  result  without  talcing  some  precau- 
tion to  prevent  It"  Tbe  case  was  a  typical  one 
of  active  intervention,  and  the  phrase  "their 
general  obligation  to  so  conduct  their  lawful 
business  as  not  to  Injure  others"  la  to  be  un- 
derstood as  applying  to  the  case  in  hand.  It 
was  said  of  contemplated  action,  as  related 
to  persons  already  In  a  situation  to  be  In- 
jured by  tbe  forces  about  to  be  set  in  motion. 
It  cannot  mean  that  the  principle  enunciated 
creates  a  legal  duty  under  all  circumstances. 
"The  maxim  that  a  mai^  must  use  his  prop- 
erty so  as  not  to  Incommode  bis  neighbor 
only  applies  to  neighbors  who  do  not  Inter- 
fere with  it  or  enter  upon  It  Knlgbt  v. 
Abert,  6  Pa,  472,  47  Am.  Dec.  47a  To  hold 
the  owner  liable  for  consequential  damages 
happening  to  trespassers  from  the  lawful  and 
beneficial  use  of  his  own  land  would  be  an 
unreasonable  restriction  of  bis  enjoyment 
of  It"  Frost  V.  Railroad,  64  N.  H.  220,  222, 
9  Atl.  790,  10  Am.  St  Rep.  396.  Brown  ▼. 
Railroad,  73  N.  H.  668,  673,  64  Atl.  194,  was 
another  case  of  actively  bringing  force  to 
bear  upon  the  trespasser,  and  the  decision  is 
put  on  that  ground.  The  same  line  of  rea- 
soning Is -adopted  In  Duggan  t.  Railroad,  74 
N.  H.  250,  66  AtL  829.  In  Hughes  v.  Rail- 
road, 71  N.  H.  279,  61  AtL  1070,  93  Am.  St 
Rep.  618,  It  is  said  that,  upon  certain  evi- 
dence. It  could  not  be  inferred  that  the  use 
of  the  premises  "was  unnecessary  or  im- 
proper." Page  286  of  71  N.  H.,  page  1071 
of  61  Atl.  (93  Am.  St  Rep.  61S).  It  might  be 
thought  that  there  was  here  a  suggestion  that 
from  evidence  of  unnecessary  or  improper 
use  It  could  be  found  that  the  injury  was  "in- 
tentionally or  wantonly  inflicted."  Page  284 
of  71  N.  H.,  page  1070  of  61  Atl.  (93  Am. 
St.  Rep.  518).  The  decision  Is  put  upon  the 
ground  that,  when  "conducting  tbelr  lawful 
business  in  a  manner  which  there  was  no  of- 
fer to  prove  was  Illegal  or  Improper,"  the  de- 
fendants were  not  liable  to  a  trespasser. 
What  was  said  Is  not  to  be  taken  as  laying 
down  a  rule  or  making  a  suggestion  that  the 
landowner  is  liable  to  tresxtassers  in  an  ac- 
tion for  negligence  based  upon  the  condition 
of  his  premises.  It  was  carefully  guarded 
at  the  outset  as  merely  an  answer  to  the 
plalntlfTs  claim.  "It  Is  claimed  that  'throw- 
ing away  poisons  or  explosives  Is  an  alto- 
gether different  case.'  •  •  ♦  o?he  claim  is 
understood  to  stand  upon  the  ground  that, 
though  a  landowner  is  not  liable  for  failure 
to  take  active  measures  for  the  protection  of 


trespassers  according  to  the  authorltleg 
above  cited,  he  Is  liable  for  Injuries  Inten- 
tionally or  wantonly  inflicted."  Page  284 
of  71  N.  H.,  page  1070  of  51  Atl.  (93  Am.  St 
Rep.  618). 

It  will  be  seen  that  every  case  in  this  state 
has  attempted  to  follow  the  principles  enon- 
ciated  by  Judge  Smith.  If  expressions  sus- 
ceptible of  a  different  construction  are  to 
be  found  In  some  opinions,  yet  taken  as  a 
whole,  they  form  a  consistent  body  of  au- 
thorities. In  tbe  absence  of  Intentional  in- 
jury, the  landowner  (or  possessor)  is  not  lia- 
ble to  trespassers  except  in  the  case  of  ac- 
tive Intervention.  A  mei^  condition  of  bis 
promises,  previously  created,  cannot  be  made 
the  basis  for  such  a  liability.  If  the  former 
opinion  in  this  case  is  capable  of  a  construc- 
tion which  is  a  departure  from  the  establish- 
ed law  of  the  state.  It  Is  manifest  that  no 
such  application  of  the  language  used  was  In- 
tended. It  limits  the  proposition  to  "dangers 
created  at  the  time,"  to  "creating  upon  tbe 
land  a  concealed  danger,"  to  performing  "at 
the  time  an  unnecessary  affirmative  act." 
The  court  was  merely  elaborating  the  prin- 
ciple which  Is  "otherwise  expressed  when  it 
is  said  that  the  landowner  Is  not  liable  to  a 
trespasser  or  bare  licensee  for  the  careless 
use  of  bis  land  in  the  absence  of  bis  active 
Intervention.  See  11  Harr.  Iaw  Rev.  349, 
360-366;  Hobbs  v.  Company,  74  N.  H.  IIG, 
121,  65  Atl.  382,  884." 

It  Is  not  necessary  to.  now  consider  wheth- 
er the  theory  that  contributory  negligence  or 
other  fault  of  the  plaintiff  is  a  defense  to 
actions  sounding  in  negligence,  while  such 
contributing  fault  Is  not  a  defense  when  the 
Injury  .was  intentionally  Inflicted  (Cunning- 
ham V.  Company,  74  N.  H.  435.  69  AU.  120). 
underlies  tbe  rule  expressed  In  tbe  terms  "ac- 
tive intervention"  and  "actively  bringing 
force  to  bear."  Whether  the  true  limit,  of  a 
trespasser's  right  to  recover  lies  along  tbe 
line  of  actual  Intent  in  the  infliction  of  the 
Injury  upon  him,  or  whether  tbe  more  liberal 
rule  heretofore  applied  In  this  state  Is  the 
correct  one,  tbe  result  In  the  present  case  is 
the  same.  In  neither  view  Is  the  possessor 
of  land  liable  to  trespassers  because  at  some 
time  prior  to  their  entry  he  carelessly,  bat 
In  good  faith  and  for  no  evil  purpose,  creat- 
ed a  dangerous  situation  upon  his  premises. 

There  was  In  the  present  case  no  evidence 
either  of  intentional  Injury  or  of  active  hi- 
terventlon,  and  the  plalntlfC  cannot  recover 
unless  the  deceased. was  rightfully  upon  tbe 
premises.  Upon  the  former  transfer  of  tbe 
case  it  was  held  that  there  was  no  evidence 
from  which  an  Implied  invitation  could  be 
found.  The  test  to  determine  when  an  bi- 
vltation  may  be  implied  is  thus  stated  by 
Chief  Justice  Bigelow:  "There  are  cases 
where  bouses  or  lands  are  so  situated,  or 
their  mode  of  occupation  and  use  is  such, 
that  tbe  owner  or  occupant  is  not  absolved 
from  all  care  for  tbe  safety  of  those  who 
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come  upon  the  premlgeij,  but  where  the  law 
Imposes  on  him  an  obligation  or  duty  to  pro- 
Tide  for  their  security  against  accident  and 
Injury.  •  •  •  The  general  rule  or  prin- 
ciple applicable  to  this  class  of  cases  is  that 
an  owner  or  occupant  is  bound  to  keep  his 
premises  In  a  safe  and  suitable  condition  for 
those  who  come  upon  and  pass  over  them, 
using  due  care.  If  he  has  held  out  any  invita- 
tion, allurement,  or  Inducement,  either  ex- 
press or  Implied,  by  which  they  have  been  led 
to  enter  thereon.  A  mere  naked  license  or 
permission  to  enter  or  pass  over  an  estate 
will  not  create  a  duty  or  impose  an  obliga- 
tion on  the  part  of  the  owner  or  person  in 
possession  to  provide  against  the  danger  of 
accident.  The  gist  of  the  liability  consists 
in  theiact  that  the  person  Injured  did  not  act 
merely  for  his  own  convenience  and  pleasure 
and  from  motives  to  which  no  act  or  sign  of 
the  owner  or  occupant  contributed,  but  that 
be  entered  the  premises  because  he  was  led 
to  believe  that  they  were  intended  to  be  used 
by  visitors  or  passengers,  and  that  such  use 
was  not  only  acquiesced  in  by  the  owner  or 
person  in  xrassesslon  and  control  of  the  prem- 
ises, but  that  it  was  in  accordance  with  the 
Intention  and  design  with  which  the  way  or 
place  was  adapted  and  prepared  or  allowed 
to  be  80  used.  'The  true  distinction  is  this: 
A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  oth- 
ers involves  no  liability;  but,  if  he  directly 
or  by  Implication  Induces  persons  to  enter 
on  and  pass  over  his  premises,  he  thereby  as- 
sumes an  obligation  that  they  are  in  a  safe 
condition,  suitable  for  such  use."  Sweeny  v. 
Railroad,  10  Allen  (Mass.)  368,  373,  874,  87 
Am.  Dec.  644 ;  Nolan  v.  Traction  Co.,  74  N.  J. 
Law,  559,  65  Atl.  992.  "The  proof  necessary 
to  sustain  an  action  of  this  aspect  must  be 
found  in  the  circumstances  of  the  particular 
case.  In  such  cases,  if  there  be  evidence 
tending  to  show  Inducement  or  invitation,  it 
becomes  a  question  of  fact  for  the  Jury 
whether  the  conditions  exist  under  which  a 
legal  duty  Is  imposed  upon  the  owner  of  the 
premises  to  exercise  care  for  the  plaintlfT's 
safety."  Phillips  v.  Library  Ca,  65  N.  J. 
Law,  307,  815,  27  Atl.  478,  481.  When,  as  a 
matter  of  habit  and  as  an  incident  to  the 
way  business  is  carried  on,  customers  wait 
about  a  creamery  for  an  hour,  it  is  not  inap- 
propriate to  say  that  they  are  there  by  the 
owner's  invitation.  True  v.  Creamery,  72  N. 
H.  154,  156,  55  AU.  888.  Applying  these  prin- 
ciples to  the  proof  produced  at  the  trial,  it 
appears  that  there  was  substantial  evidence 
of  implied  Invitation.  The  defendant  main- 
tained several  small  communities  In  the  town- 
ship of  Success,  at  one  time  provided  a  school 
at  one  of  them,  and  allowed  the  dwellers  there 
to  freely  visit  from  one  household  to  another. 
Dances  were  held  there,  and  a  short  time  be- 
fore the  accident  a  considerable  number  of 
outsiders  visited  this  camp.  There  was  also 
testimony  that  visitors  came  to  Camp  No.  38 


"once  in  a  while."  A  lumber  camp  Is  not  a 
prison,  a  fort,  or  a  pesthouse.  It  is  the  home 
provided  by  the  employer  for  his  employes. 
Unless  the  evidence  is  to  be  disregarded,  it 
must  be  acknowledged  that  the  social  in- 
stinct of  humanity  has  some  existence  even 
among  the  persons  who  Inhabit  lumber 
camps.  The  camp  and  its  environs  were  not 
the  defendant's  in  the  exclusive  sense  that 
the  mill  was  the  property  (or  possession)  of 
the  Amory  Company,  the,  turntable  that  of 
the  railroad,  or  the  reservoir  that  of  the  city 
of  Manchester.  Having  established  such  a 
place  of  human  abode,  It  could  be  found  that 
the  defendant  Impliedly  invited  visitors  to 
come  there  to  such  an  extent  as  would  be 
reasonable,  considering  the  station  in  life  of 
the  parties  Interested.  While  it  could  not  be 
found  that  the  men  had  authority  to  invite 
'  a  visitor  because  of  their  positions  In  charge 
of  the  work,  or  because  the  presence  of  such 
invitee  would  directly  promote  the  defend- 
ant's business,  it  could  be  found  that  they 
had  such  authority  from  the  fact  that  the 
defendant  undertook  to  there  maintain  for 
them  a  place  of  abode.  If  it  should  be 
found  that  the  Invitation  to  the  boy  was  a 
reasonable  exercise  of  the  implied  authority 
to  have  visitors  at  the  camp.  It  Is  evident 
that  there  would  be  ample  ground  for  finding 
that  the  defendant  was  negligent  as  to  such 
invitees.  True  v.  Creamery,  72  N.  H.  154, 
55  Atl.  893;  Stevens  v.  Company,  73  N.  H. 
159,  SO  Atl.  848,  70  L.  B.  A.  119.  Because 
there  was  sufficient  evidence  of  Invitation 
and  of  negligence  as  to  invitees,  the  plaintiff 
was  entitled  to  go  to  the  Jury  upon  the  issue 
of  the  defendant's  fault 

The  conduct  of  the  deceased  remains  to  be 
considered.  It  now  appears  to  be  as  probable 
that  the  explosion  was  caused  by  his  Inten- 
tionally striking  the  dynamite  as  by  his  com- 
ing in  contact  with  It  accidentally.  As  the 
case  is  now  presented,  the  defendant's  motion 
for  a  nonsuit  should  have  been  granted  unless 
the  plaintlir  might  recover  on  either  view  of 
the  facts.  Wright  v.  Railroad,  74  N.  H.  128, 
65  Ati.  687,  8  li.  R.  A.  (N.  S.)  832.  It  must 
be  assumed,  therefore,  that  the  boy  intention- 
ally struck  the  blow  which  resulted  in  the 
explosion  of  the  dynamite.  But  this  does  not 
include  an  assumption  that  he  Intentionally 
exploded  dynamite,  or  that  be  intermeddled 
with  what  he  knew  he  ought  to  let  alone. 
There  was  evidence  that  he  was  Ignorant  of 
the  appearance  and  properties  of  the  explv 
sive,  and  that  he  might  have  mistaken  it  for 
a  bundle  of  small  sticks,  such  as  would  t>e 
scattered  promiscuously  about  on  premises 
like  these.  It  is  said  that  the  test  to  deter- 
mine whether  the  boy's  acts  bar  a  recovery 
by  his  administrator  is  to  ascertain  whether 
the  defendant  could  recover  from  blm  the 
value  of  the  exploded  dynamite.  If  this  is  a 
correct  statement  of  the  law,  it  is  but  saying. 
In  other  words,  that  the  test  is  whether  the 
boy  was  doing  an  illegal  act    The  things 
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permitted  were  legal  acts.  Tbings  not  permit- 
ted were  Illegal.  The  crux  of  the  matter  Is: 
What  acts  were  reasonably  Included  In  the 
tacit  permission  given  him  to  enjoy  bis  visit 
on  the  premises?  As  has  been  said,  it  Is  not 
a  question  of  ownership.  It  Is  one  of  reason- 
ably using  tbings  one  has  a  right  to  use  to 
some  extent  That  the  decedent  bad  some 
right  upon  the  premises  could  be  found  from 
the  facts  as  to  the  nature  of  the  place  and 
the  knowledge  of  the  defendant's  agents. 
The  question,  tbch,  is  not  one  between  a 
rightful  possessor  and  an  unexpected  lutrud- 
er,  but  one  concerning  the  relative  rights  of 
two  parties,  each  in  some  degree  able  to  just- 
ify bis  presence  upon  the  premises. 

It  Is  not  enough  to  sustain  the  present 
motion  for  a  nonsuit  to  show  that  the  de- 
fendant, In  Its  suit  to  recover  the  value  of  the 
exploded  dynamite,  could  go  to  the  Jury. 
The  state  of  the  evidence  must  be  such  that 
in  the  supposed  case  a  verdict  would  be  di- 
rected for  the  plaintiff  company  as  matter 
of  law.  If  in  that  case  the  defendant  might 
go. to  the  jury,  so  may  the  plaintiff  in  the 
case  at  bar.  Applying  this  test  to  the  con- 
duct of  the  deceased,  the  conclusion  is  irre- 
sistible that  It  might  be  found  that  bis  act 
was  not  wrongful.  Like  any  self-reliant 
backwoods  boy,  be  bad  gathered  the  avail- 
able material  to  construct  a  sled.  He  had 
some  old  barrel  staves  and  a  hammer,  and 
was  searching  for  nails.  While  presumably 
busied  about  this  avocation,  he  exploded  the 
dynamite  which  had  been  negligently  left 
exposed  ne^r  the  camp  door.  Whether  be 
did  this  entirely  by  accident,  or  by  putting 
Ills  staves  upon  it  when  driving  nails,  or 
even  by  striking  It  Intentionally  as  he  might 
strike  any  of  the  surrounding  brushwood,  it 
might  reasonably  be  found  that  bis  act  was 
one  included  In  his  permission  to  be  In  con- 
tact with  the  defendant's  possessions.  It 
was  an  act  that  might  reasonably  have  been 
foreseen,  and  that  without  any  element  of 
malice  or  even  of  mischief  on  the  part  of  the 
boy.  If  a  nugget  of  gold,  closely  resembling 
the  cobblestones  near  the  camp,  bad  been 
left  lying  among  them,  and  it  had  been  lost 
because  the  boy  (not  being  able  to  distin- 
guish It  from  other  cobblestones)  threw  It  at 
an  Inquisitive  hedgehog.  It  would  be  a 
strange  rule  of  law  which  would  direct  that 
a  verdict  be  ordered  for  the  plaintiff  in  the 
company's  suit  to  recover  the  concealed  val- 
ue of  the  nugget.  Taylor  v.  Jones,  42  N.  H. 
25,  32.  The  evidence  warranted  the  submis- 
sion to  the  Jury  of  the  question  whether  the 
boy's  act  was  either  a  trespass  or  negligent, 
or  whether  it  was  a  reasonable  and  lawful 
«nJoyment  of  a  permission  to  be  upon  the 
premises  and  to  act  as  a  boy  naturally  would 
in  reference  to  his  surroundings. 

Verdict  set  aside.  Exception  to  the  denial 
of  the  motion  for  a  nonsuit  overruled.  All 
concurred 


(S2SPa.lfit) 
WALSH  V.  PENNSYLVANIA  B.  CO. 

(Supreme   Court   of   Pennsylvania.     June  23, 
1908.) 

1.  Railboads  (S  327»)— Accidents  at  Cboss- 

IWGS— OONTBIBUTOET  NEOLIGENCB. 

The  duty  of  being  observant  and  careful 
in  crossing  a  railroad  track  does  not  cease 
with  the  mere  act  of  stopping,  looking,  and  lis- 
tening at  some  point  at  a  safe  distance  from  the 
track,  bnt  continues  so  long  thereafter  as  dan- 
ger is  reasonably  to  be  apprehended. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1043-1056;   Dec.  Dig.  I  327.*] 

2.  Raii-boads  (I  327*)— Accidents  at  Cboss- 

IKGS— CONTBIBUTOBT  NEGLIGENCE. 

The  original  act  of  stopping,  looking,  and 
listening  at  a  railroad  crossing  cannot  operate 
to  relieve  the  injared  party  of  contributory  neg- 
ligence, if  between  the  point  where  he  stops  and 
the  tracks  the  situation  affords  opportnnity  to 
discover  an  approaching  train,  and  injury  re- 
sults because  of  a  disregard  of  such  opportunity- 
[BU.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  t  1051 ;   Dec  Dig.  |  32T.»] 

3.  RAII.BOADB  (§  327*)— ACCIDEIITI..AT  Cbobs- 
INOS— CONTBIBUTOBT    NEGLIGENCE. 

'Where  plaintiff  was  accustomed  to  cross 
railroad  trades,  at  the  point  at  which  she  was 
run  down,  both  in  daytime  and  at  night  and 
was  familiar  with  the  conditions  existug,  and 
instead  of  advancing  slowly  and  carefully  from 
tbe  point  at  which  she  stopped  to  look  and  lis- 
ten, she  started  at  a  trot  passing  a  point  35 
feet  from  the  track,  from  which  she  could  have 
seen  an  approacl^ing  train  at  a  distance  of  740 
feet,  and  attempted  to  cross  the  track  with  the 
train  in  full  sight  with  its  headlight  lighted, 
and  with  an  arc  light  overhead  at  the  crossing, 
she  was  guilty  of  contributory  negligence  bai^ 
ring  recovery  for  the  injuries  snstained. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Si  1043-1056;    Dec  Dig.  §  327.*] 

Appeal  from  Court  of  Common  PleaSi  Iau- 
erne  County. 

Trespass  by  WllUam  P.  Walsh,  executor  of 
the  estate  of  Mary  Hayden,  deceased,  to  re- 
cover for  personal  injuries  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
defendant  and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

James  L.  Lenaban  and .  Joseph  A.  Mni- 
hem,  for  appellant  John  McOahren  and  H. 
W.  Palmer,  for  appellee. 

STEWART,  J.  Mrs.  Mary  Hayden,  the 
original  plaintiff  in  the  case — deceased  since 
the  result  in  the  lower  court  was  reached — 
a  widow  of  about  middle  age,  was  Injured  by 
a  passing  train  while  attempting  to  cross  tlie 
tracks  of  the  defmdant  company  In  an  open 
wagon,  she  herself  driving,  at  a  public  crosa- 
ing  in  the  city  of  Wlikesbarre.  The  accident 
occurred  about  7:30  of  a  September  evening. 
Tbe  plaintiff  was  engaged  in  farming,  and  in 
marketing  her  products  had  long  been  ac- 
customed to  cross  the  tracks  of  the  railroad 
at  this  point,  both  In  daytime  and  at  night 
She  admitted  to  being  perfectly  familiar  with 
the  condltlonB  and  surroundings  there  exist- 
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Ing.  She  testified  that  on  this  particular  oc- 
casion, before  attempting  to  drive  across  the 
traclfs,  she  stopped  at  a  point  20  feet  distant 
from  the  first  track,  which  was  a  switch  or 
siding,  and  41  feet  from  the  center  of  the 
tracl:  beyond,  on  which  the  collision  occur- 
red, and  that  she  there  looked  and  listened ' 
for  the  approaching  train.  From  the  point 
where  she  stopped  an  unobstructed  Tlew  of 
the  tracks  is  afforded  for  a  distance  of  440 
feet.  The  view  enlarges  with  nearer  ap- 
proach to  the  tracks,  until  at  a  distance  of  10 
feet  from  the  track  on  which  the  plaintiff 
was  injured  it  takes  in  nearly  1,000  feet.  The 
plaintiff  having  testified  that  she  stopped, 
looked,  and  listened,  but  neither  heard  nor 
saw  any  indication  of  an  approaching  train, 
she  was  asked,  "Then  what  d^d  you  do?" 
Her  answer  was:  "Well,  I  took  the  line,  give 
the  horse  a  little  whip,  and  she  go,  and  I 
come  over  all  right  in  the  first  track."  Her 
examination  proceeded:  "Q.  That  Is  the 
switch?  A  Railroad  track  anyway.  Q.  First 
track  you  went  over  all  right?  A.  Railroad 
tracks,  and  before  I  come  to  second,  I  guess 
I  pretty  near  over,  I  see  lights  on  the  engine 
coming.  After  that  I  know  nothing  more 
any  more  myself."  Upon  cross-examination 
her  testimony  with  respect  to  this  matter  was 
as  follows:  "Q.  When  you  were  going  across 
this  track  that  the  train  was  on,  just  before 
you  were  struck,  how  was  the  horse  going, 
walking  or  trotting?  A.  Trotting.  Q.  Was 
he  trotting  or  walking  when  he  crossed  there? 
A.  He  go  quick,  you  know.  Q.  Then  he  was 
trotting;  that  Is,  running?  A.  Not  very  fast 
Q.  But  he  was  on  a  slow  Jog  or  trot — the 
boi-se  was  going  along  trotting?  A.  Yes,  sir; 
fast,  not  slow.  Q.  When  he  was  going  across 
the  switch — ^you  know  where  the  switch  Is? 
A.  Tes,  sir.  Q.  And  then  he  trotted '  along, 
did  be,  after  you  struck  him  with  the  whip 
the  horse  Jogged  along?  A.  He  go,  you 
know,  I  go  on.  Q.  Fast?  A.  So  middle  fast 
Q.  Then  you  didn't  stop  any  more  until  the 
train  struck  him,  did  you?  A.  I  come  over 
all  right  in  the  first  track.  I  pretty  near 
over  the  second  track,  I  looked  up  this  way, 
see  the  light  of  the  engine,  and  as  soon  as  I 
see  the  light  from  the  engine  I  been  gone. 
I  know  nothing  more  any  more  after." 

The  duty  of  being  observant  and  careful 
In  crossing  the  track  of  a  railroad  does  not 
cease  with  the  mere  act  of  stopping,  looking, 
and  listening  at  some  point  at  a  safe  distance 
from  the  track,  but  continues  so  long  there- 
after as  danger  is  reasonably  to  be  appre- 
hended which  by  proper  care  can  be  avoided. 
One  may  not  determine  for  himself  that  point 
of  observation,  and  because  there  he  neither 
sees  nor  hears  warning,  advance  heedlessly 
upon  the  tracks  of  the  railroad,  without  in- 
curring responsibility  for  any  disaster  that 
may  ensue.  The  duty  to  be  observant  con- 
tinues BO  long  as  danger  threatens.  If  be- 
tween the  point  where  the  party  stops  and 


the  tracks  of  a  railroad  the  situation  affords 
opportunity  to  discover  an  approaching  train, 
and  injury  results  because  of  disregard  of 
such  opportunity,  the  original  act  of  stopping 
cannot  operate  to  relieve  the  injured  party  of 
contributory  negligence.  Mucklnbaupt  v. 
Erie  Railroad  Co.,  196  Pa.  213,  48  Atl.  364. 
It  Is  unquestioned  that,  had  this  plaintiff 
looked  at  a  point  35  feet  from  the  center  of 
the  track  on  which  the  collision  occurred,  she 
could  have  seen  the  approaching  engine  at  a 
distance  of  740  feet  from  her.  Instead  of  ad- 
vancing slowly  and  carefully  from  the  point 
where  she  says  she  stopped,  she  started  at  a 
trot,  passing  the  point  of  wider  view,  and,  as 
her  counsel  puts  it,  committed  herself  to  the 
act  of  crossing  the  tracks,  continuing  as  she 
proceeded  at  the  same  rapid  rate.  Now,  not- 
withstanding she  says  that  she  continued  to 
look  and  listen  as  she  advanced,  and  failed  to 
see  the  train  approach,  and  however  earn- 
estly and  honestly  she  believed  she  had  done 
BO,  her  statement  to  this  effect  is  simply  in- 
credible. Had  she  looked  at  any  time  after 
starting  from  her  point  of  observation,  she 
must  have  seen  the  train  as  it  approached. 
She  clearly  and  distinctly  testified  that  she 
saw  or  heard  nothing  until  the  moment  her 
wagon  was  struck ;  that  she  looked  up,  saw 
the  headlight,  and  Instantly  was  struck.  The 
evidence  admits  of  no  other  conclusion  than 
that  expressed  by  the  learned  trial  Judge  in 
giving  binding  Instructions  in  favor  of  the  de- 
fendant: Either  seeing  the  train,  the  plaintiff 
thought  she  had  opportunity  to  get  across 
and  ventured,  or  that  with  the  train  in  full 
sight,  with  its  headlight  lighted,  and  with  an 
arc  light  overhead  at  the  crossing,  and  with 
every  opportunity  to  see,  if  she  had  looked, 
she  did  not  look.  In  either  case  her  contribu- 
tory negligence  would  be  so  apparent  that  it 
became  the  duty  of  the  court,  under  the  ad- 
mitted facts,  to  give  binding  instructions  for 
the  defendant  The  case  is  governed  by  the 
principle  announced  in  Carroll  v.  Penna. 
Railroad  Co.,  12  Weekly  Notes  Cas.  348,  and 
so  often  since  repeated  that  it  la  unnecessary 
to  cite  the  cases  supporting. 
Judgment  afilrmed. 

(222  Pa.  248) 

LBHIGH  ft  N.  B.  R.  CO.  t.  HANHAUSER 

et  al. 
(Supreme  Court  of  Pennsylvania.    Oct  5,  1908.) 

1.  CouBTS  (S  481*)— JuEisnienoR— JunaiDBNT 
OF  Anotheb  Coubt— Contbol. 

A  judgment  had  been  entered  by  a  contract- 
or against  a  railroad  company  and  other  rail- 
roads were  brought  in  as  terre  tenants  on  scire 
facias  proceedings  under  Act  April  4,  1862  (P. 
L.  235).  Beld,  that  the  court  of  common  pleas 
of  another  county  sitting  In  equity  had  no  juris- 
diction of  a  bill  by  a  railroad  company,  suc- 
cessor of  the  terre  tenants,  averring  such  judg- 
ment to  be  a  cloud  on  complainant's  title  m 
the  county  and  to  restrain  the  holders  of  the 
judgment  from  making  any  levjr  thereunder  on 
complainant's  property,  as  the  situs  of  the  prop- 
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erty  in  no  way  affects  the  question  of  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  !  1279;    Dec.  Dig.  $  481.»] 

2.  Judgment  {§  292*)— Transfeb  —  Jurisdic- 
tion. 

Where  a  judgment  is  transferred  to  a  sec- 
ond county,  the  courts  thereof  baye  no  juris- 
diction to  question  its  validity. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §  572;    Dec.  Dig.  $  292.*] 

8.  Execution    (§   65*)  —  Issue  to  Anotbeb 

County— GoNTROi,. 

Where  a  fi.  fa.  issues  from  a  court  in  which 
a  judgment  is  entered  to  the  sheriff  of  another 
county,  the  courts  of  the  latter  county  have  no 
control  thereof 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  i  65.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Bill  by  the  Lehigh  &  New  England  Rail- 
road Company  against  George  Hanhauser 
and  William  C.  Mayne.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  3i. 

Edward  J.  Fox,  James  W.  Fox,  and  Wm. 
Y.  C.  Anderson,  for  appellant  Chester  N. 
Farr,  Jr.,  H.  J.  Steele,  and  William  A.  Glas- 
gow, Jr.,  for  appellees. 

BROWN,  J.  If  the  appellant  be  entitled 
to  the  relief  prayed  for  In  Its  bill,  the  court 
below  was  not  the  place  to  go  for  it  On 
March  22,  1887,  James  Clarke  recovered 
a  judgment  in  the  court  of  common  pleas  No. 
8  of  Philadelphia  county  against  the  Penn- 
sylvania &  New  England  Railroad  Company. 
Upon  this  judgment  various  writs  of  scire 
facias  were  issued  from  time  to  time,  and  on 
October  24,  1806,  Judgment  was  entered 
against  the  original  defendant  and  certain 
railroad  companies  summoned  as  terre  ten- 
ants for  ?96,922.42.  The  appellant,  as  the 
successor  of  these  terre  tenants,  avers  In 
Its  bill  that  this  judgment  is  a  cloud  upon 
Its  title  to  rights,  property,  franchises  and 
assets  within  the  county  of  Northampton, 
and  prays  that  it  be  decreed  to  be  not  a 
lien  upon  the  same  and  for  an  injunction 
to  restrain  the  holders  thereof  from  making, 
or  causing  to  be  made,  by  virtue  of  It,  any 
levy  upon  the  said  rights,  property,  fran- 
chises, and  assets.  The  cloud  which  the  ap- 
pellant alleges  rests  upon  Its  title  to  property 
In  Northampton  county,  and  which  It  would 
have  removed  therefrom,  Is  a  judgment  en- 
tered in  one  of  the  courts  of  Philadelphia 
county  against  the  Pennsylvania  &  New  Eng- 
land Railroad  Company  and  five  terre  ten- 
ants. That  judgment  was  not  taken  against 
the  appellant  as  a  terre  tenant,  but,  even  if 
it  had  been.  It  would  not  be  a  lien  against 
any  of  its  property  outside  of  Philadelphia 
county.  As  no  property  outside  of  that  coun- 
ty Is  affected  by  the  entry  of  the  judgment 


there.  It  cannot  rest  as  a  cloud  upon  any 
property  of  the  appellant  In  Northampton 
county;  and.  If  it  should  be  transferred 
to  that  county  under  the  act  of  April  16,  1840 
(P.  L.  410),  Its  <Jourt  of  common  pleas  would 
hare  no  right  to  Inquire  into  the  validity, 
merits,  or  effect  thereof.  King  v.  Nlmick  et 
fcl.,  34  Pa.  297.  One  court  cannot  modify, 
disregard,  or  set  aside  the  judgment  of  any 
other  court  of  co-ordinate  jurisdiction.  Doyle 
V.  Commonwealth,  107  Pa.  20.  A  Judgment 
entered  on  an  exemplification  of  the  record 
does  not  become  a  Judgment  in  the  common 
Interpretation  of  the  word  in  tlie  county 
to  which  It  Is  transferred.  The  Judgment 
on  the  exemplification  is  but  the  record  evi- 
dence of  the  existence  of  the  judgment  in 
the  county  ip  which  It  was  obtained,  and  the 
court  to  which  it  is  transferred  has  no  power 
over  It  save  for  lien  and  execution  and  cannot 
inquire  Into  its  validity  or  make  orders  af- 
fecting its  operation.  All  Inquiries  into  the 
effect  of  a  judgment  as  establishing  the 
rights  of  a  plaintiff  under  it  must  be  made 
to  the  court  that  i^onouiiced  It  Nelson  t. 
Guffey,  131  Pa.  273,  18  AU.  1073. 

If  the  validity  and  effect  of  the  Judgment 
in  Philadelphia  county  cannot  be  inqnlred  in- 
to and  passed  upon  by  the  coort  of  common 
pleas  of  Northampton  county,  if  transferred 
into  that  county,  much  less  can  that  court 
say  what  may  be  done  with  or  under  a  writ 
of  execution  on  it  directed  by  the'  common 
pleas  of  Philadelphia  county  under  statutory 
authority  to  the  sheriff  of  Northampton  coun- 
ty. In  executing  such  a  process  the  sheriff 
of  that  county  would  become,  for  the  time 
being,  the  officer  of  the  Philadelphia  court, 
to  which  alone  he  would  make  return,  and 
in  the  execution  of  his  writ  the  court  of  liis 
own  county  would  have  no  more  control  over 
blm  or  the  writ,  or  the  holders  of  the  judg- 
ment on  which  the  same  Issued,  than  it 
would  have  over  a  United  States  marshal 
with  a  writ  of  fieri  facias  in  his  hands,  or 
over  the  plaintllfs  therein  in  their  attempt 
to  enforce  their  rights  under  their  judgment 
in  the  federal  court  As  to  this  the  learned 
chancellor  below,  in  his  opinion  sustaining 
the  demurrer  to  the  bill,  pr<H)erIy  and  well 
said:  "If  a  testatum  fi.  fa.  had  been  issued, 
and  the  preset  bill  had  been  filed,  exactly 
the  same  case  would  be  presented  as  was 
presented  In  Nelson  v.  Guftey,  131  Pa.  273. 
18  Atl.  1073,  where  it  was  held:  'It  is  errw 
in  the  court  of  the  county  to  which  such  tes- 
tatum fieri  facias  is  directed  to  proceed  by 
bill  in  equity  filed  by  the  defendant  to  enjoin 
the  plaintiff  from  prosecuting  its  enforce- 
ment.' The  subject-matter  or  thing  in  con- 
troversy is  this  judgment  of  the  court  of  com- 
mon pleas  No.  3  for  the  county  of  Phila- 
delphia. It  is  immaterial  that  our  process 
would  be  directed  to  the  defendants  in  the 
present  case.  The  effect -of  our  decree  would 
be  an  interference  with  a  proposed  action  of 
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tbe  defendants  in  the  court  of  common  pleas 
Ko.  3  for  the  county  of  Philadelphia,  where 
all  the  parties  to  the  present  suit,  as  appears 
by  the  bill,  are  interested,  either  as  the 
successor  of  terre  tenants,  -who  have  had 
judgments  entered  against  them,  or  as  a 
party  to  the  suit  still  pending  in  that  court 
upon  the  same  judgment,  to  recover  against 
tlie  present  plaintiff  as  a  terre  tenant.  The 
Jurisdiction  of  the  court  of  common  pleas 
!No.  3  for  the  county  of  Philadelphia  Is  ample 
•to  protect  the  present  plaintiff  upon  the  same 
allegations,  If  application  is  made  to  it,  ^tber 
on  the  law  or  equity  side."  To  tills  we  can- 
not profitably  add  anything,  except  to  say 
tbat  not  only  public  policy,  but  the  settled 
authorities  will  not  permit  any  interference 
by  any  other  court  with  the  Judgment  enter- 
ed or  directed  to  be  altered  by  the  common 
pleas  of  Philadelphia  county,  or  with  the 
process  which  the  Legislature  directs  may 
go  out  upon  It  from  that  court 

One  of  the  contentions  of  the  appellant 
Is  that  the  situs  of  the  property  controls  the 
question  of  Jurisdiction  in  this  case.  As 
Jurisdiction  over  those  holding  the  Judgment 
may  be  obtained  by  a  proceeding  in  equity 
in  Philadelphia  county,  the  location  of  the 
property  In  Northampton  county  is  imma- 
terial. Schmaltz  v.  York  Mfg.  Co.,  204  Pa. 
1,  53  Atl.  522,  59  h.  R.  A.  807,  93  Am.  St 
Bep.  782;  Clarlt  ▼.  Claris.  180  Pa.  186,  36 
Atl.  74T;  aad  v.  Paist,  181  Pa.  148,  87  Atl. 
194;  Kendall  v.  Colie  Co.,  182  Pa.  1,  37  Atl. 
S23.  61  Am.  St  Rep.  6S8. 

The  decree  of  the  court  below  is  affirmed, 
at  appellant's  costs. 

(222  Pa.  190> 

SCHMUCK  T.   HABTMAN  *t  ol. 

(Supreme  Oourt  of  Pennsylvania.    Jane  23, 

190a) 

1.  Taxation  (I  4fi5*)— Assessment— RroHT  to 

Though  no  right  of  appeal  from  a  Judg- 
ment in  favor  of  a  taxpayer  against  a  tax 
assessment  is  given  by  statute,  the  Supreme 
Court,  by  reason  of  its  general  jurisdiction  to 
examine  and  correct  all  errors  of  the  lower 
courts,  will  treat  an  appeal  as  a  certiorari,  and 
correct  any  error  on  tne  face  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  889 ;   Dec.  Dig.  I  495.*] 

2.  OOUBTS  (I  242*)— SUPBEMK  COTTBT— NaTUBB 
AND  GBOONDS  or  ApPEIXATE  JUBISDIOTION. 

As  Act  May  22,  1722  (1  Smith's  L«wb,  p. 
131),  granted  such  powers  to  the  Supreme  Court 
as  ''the  justices  of  the  Court  of  King's  Bench, 
Common  Fleas,  and  Exchequer,  or  any  of  them 
possessed,"  Act  June  16,  1836  (P.  U  784),  re- 
ferring to  the  "heretofore"  powers  of  the  courts, 
is  to  be  understood  as  referring  to  the  general 
common-law  powers  of  those  courts  so  far  as 
they  are  unimpaired  by  the  state  and  national 
Constitutions. 

(Ed.  Note. — For  other  eases,  see  Courts,  Cent. 
Dig.  SS  718,  719 ;   Dec  Dig.  S  2i2.*] 

3.  COTTBTS  ({  242*)— StJPBEME  COUBT— OBOUNDS 
OF   APPELtATE   JtTBISDlCTION. 

1?he  Judicial  authority  of  the  Supreme 
Court  extends  to  the  review  and  correction  of  all 


proceedings  of  ail  inferior  courts,  except  where 
such  review  is  expressly  excluded  by  statnti, 
and  it  may  issue  all  sorts  of  process,  and  use 
and  adopt  all  sorts  of  letjal  forms  necessary 
to  give  effect  to  such  supervisory  authority. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S§  718,  719;   Dec.  Dig.  §  242.*] 

4.  Taxation  (|  2»)— Natdbb  and  Gboundb 
or  Liabiutt. 

All  taxation  is  statutory,  and,  while  it  ii 
the  duty  of  every  citizen  to  bear  his  just  pro- 
portion of  public  expense,  he  cannot  1)6  com- 
pelled to  do  80  except  as  provided  by  statute. 

[Ed.  Note,— For  other  cases,  see  Taxation, 
Cent  Dig.  }  2;  Dea  Dig.  i  2.*J 

5.  TAXAtioN  (f  1*)— Natcbk  and  Gbounds  or 

lilABIUTT. 

Liability  to  pay  taxes  arises  from  no  con- 
tractual relation  between  the  taxable  and  Um 
taxing  power,  and  cannot  be  enforced  by  com- 
mon-law proceedings,  unless  the  statute  so  {>ro- 
yides. 

[Ed.  Note.— For  other  cases,  see*  Taxation, 
Cent.  Dig.  $  1;    Dec.  Dig.  §  1.*] 

6.  Taxation  (J  467»)— Assessment— Pailum 
TO  Make  Rbtdbn. 

The  taxing  authorities  cannot  assess  a  tax- 
payer who  has  neglected  to  make  a  return  for 
a  particular  year  after  the  expiration  of  that 
year. 

[Ed.  Note.— For  other  cases,  see  l^ation. 
Cent.  Dig.  }  835;   Dec.  Dig.  {  467.»] 

7.  Taxation  (J  467»)  —  Assessmkht  —  Fai^b 
Rbtubn. 

The  taxing  authorities  cannot  assess  a 
taxpayer  wlio  makes  an  insufficient  and  false 
return  for  a  particular  year  after  the  expira- 
tion of  that  year,  but  the  only  remedy  is  to  as- 
certain the  liability  of  the  taxpayer  in  the  man- 
ner pointed  out  by  Act  June  1,  1889  (P.  L. 
425,  §S  11,  12,  providing  that  failure  to  assess 
or  to  make  return  siiall  not  relieve  the  owner, 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  835;    Dec.  Dig.  }  467.*] 

Appeal  from  Court  of  Common  Pleas,  Yorlc 
County. 

The  board  of  revision  of  taxes  of  York 
county  having  affirmed  the  action  of  the 
coun^  commissioners  raising  the  valuatlom 
of  the  personal  property  of  Henry  li, 
Schmuck,  be  appealed  to  the  court  of  com- 
mon pleas.  That  court  entered  Judgment  in 
favor  of  Schmuck,  and  the  connty  commis- 
sioners appeal.    Affirmed. 

The  following  statement  of  facts  was  made 
by  Wanner,  J.,  of  the  cotirt  below: 

"This  is  an  appeal  by  Henry  M.  Schmuck 
from  the  decision  of  the  board  of  revision 
of  taxes  of  York  connty,  Pa.,  in  affirming  the 
actlMt  of  tlie  connty  commissioners  of  said 
county,  who  on  December  28,  1907,  raised  the 
valuation  of  hiS'  personal  property  for  pur- 
poses of  state  taxation  for  a  period  of  32 
years  immediately  preceding,  to  wit  from 
1876  to  1907,  inciuBlve.  This  was  done  un- 
der the  supposed  authority  of  sections  U  and 
12  of  the  act  of  assembly  of  June  1,  1889 
(P.  h.  425),  because  the  appellant  during  that 
period  had  not  returned  to  the  assessor  cer- 
tain sums  of  money  which  he  then  had  in- 
vested in  mortgages  in  the  state  of  Ohto. 
The  appellant  had  fnlly  paid  all  the  state 
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taxes  assessed  against  him  each  year  during 
the  period  aboTe  mentioned.  The  county 
commissioners,  having  discovered  that  these 
returns  were  too  low,  and  that  the  appellant 
liad  thereby  escaped  taxation  on  a  larger  sum 
of  money,  raised  his  taxable  valuation  from 
the  several  sums  returned  by  him  to  the  ag- 
gregate amounts  of  said  Ohio  mortgages  as 
actually  held  by  him,  during  the  several 
years  in  question,  as  follows: 

Return    Raised  Valuation 

return $  30,000 

return 30,000 

return 59,000 

return 70,440 

return 73,040 

return 80,040 

return 86,040 

return 109.540 

return 133,040 

$4,0S0 133.160 

4,080 146,660 

4,080 172,220 

4,700 199,300 

4,700 236,400 

5,100 233.&40 

6.000 2.56,040 

5,000 262,740 

5,000 293,640 

6,000 391,900 

5.000 485,433 

5.000 537,613 

5,000 571,763 

6,000 649,433 

6.400 781,258 

6.800 799,125 

5.900 842,115 

5,(500 828,590 

5.000 »..  804,590 

6,000 824,875 

5,000 812,325 

6,000 802,200 

6,000 727,020 

"It  Is  contended  on  behalf  of  the  appel- 
lant that  this  action  of  the  commissioners 
was  Illegal.  That  It  was  unwarranted  by  the 
act  of  assembly  of  1889,  and  that  after  the 
payment  of  his  taxes  as  regularly  assessed, 
and  after  the  expiration  of  the  year  for 
which  they  were  assessed,  It  was  too  late 
to  raise  the  appellant's  valuation,  or  to  re- 
assess him." 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  R.  Geyer,  John  B.  Fox,  and  H.  G. 
Brenneman,  County  Solicitor,  for  appellants. 
J.  S.  Black,  O.  B.  Ehrehart,  and  V.  K.  Keesey, 
for  appellee. 

BROWN,  J.  No  right  of  appeal  from  the 
action  of  the  court  below  is  given  by  any 
statute,  and  counsel  for  appellants  franlcly 
admit  that  one  does  not  lie.  But  for  nearly 
200  years  the  "general  Jurisdiction  of  this 
court  has  been  declared -by  statute  to  extend 
to  the  examination  and  correction  of  'all 
and  all  manner  of  error  of  the  justices,  mag- 
istrates, and  courts  of  the  commonwealth, 
In  the  process,  proceedings,  Judgments,  and 
decrees,  as  well  in  criminal  as  in  civil  pro- 
ceedings, •  •  »  and  to  minister  justice 
to  all  i)er8ons  as  full  and  ample  to  all  in- 
tents and  purposes  as  the  said  court  has 
heretofore  had  power  to  do  under  the  Con- 


Year 

Original 

1876  .. 

.......  No 

1877  .. 

No 

1878  .. 

No 

1879  .. 

No 

1880  .. 

No 

1881  .. 

No 

1882  .. 

No 

1883  .. 

No 

1884  .. 

No 

1885  .. 

1886  ■ 

1887  

1888  

1889  

1890  ; 

1891  

1892  : 

1893  

1894  

1895  

1896  

1897  

1898  

1899 

1000  

1901  

1002  

1003  

1904  

1005  

1006  

1007  

stitutlon  and  laws  of  the  commonwealtb.* 
Such  are  part  of  the  words  of  the  act  of 
1836.  Act  June  16, 1836  (P.  L.  784).  In  the  old 
act  of  May  22,  1722  (1  Smith's  Laws,  p.  131) 
the  powers  granted  were  such  as  'the  jus- 
tices of  the  Court  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  or  any  of  them  pos- 
sessed.' When,  therefore,  the  act  of  1836 
refers  itself  to  the  'heretofore'  powers  of  the 
courts,  the  general  common-law  powers  of 
the  three  principal  courts  of  Westminster 
Hall,  so  far  as  they  are  unimpaired  by  our- 
Constitutions,  state  and  national,  are  to  be 
understood  by  the  reference."  Chase  ▼". 
MiUer,  41  Pa.  403.  "The  judicial  authority 
of  this  court  extends  to  the  review  and  cor- 
rection of  all  proceedings  of  all  inferior 
courts,  except  where  such  review  is  express- 
ly excluded  by  statute,  in  accordance  witb, 
the  Constitution ;  and  we  may  issue  all  sorts 
of  process,  and  use  and  adopt  all  sorts  of 
legal  forms  that  are  necessary  to  give  effect 
to  this  supervisory  authority."  Gosline  v. 
Place,  32  Pa.  620.  The  motion  to  quash  is 
overruled,  but,  treating  the  appeal  as  a  cer- 
tiorari, the  record  is  brought  up  for  review, 
and,  If  It  discloses  error  by  the  court  below 
In  denying  to  the  appellants  a  legal  right 
under  admitted  facts,  such  error  must  be 
corrected.  From  1876  to  1884,  inclusive. 
Henry  M.  Sclunuck  made  no  return  of  his 
personal  property  liable  to  state  tax.  From 
1885  to  1907,  inclusive,  he  did  make  returns, 
starting  In  1885  with  $4,080,  and  gradually 
increasing  them  until  the  one  for  1007  reach- 
ed $6,000.  Late  In  that  year  the  county  com- 
missioners, having  learned  that  for  32  years 
the  appellee  had  either  failed  to  make  any 
return  or  had  falsely  returned  his  personal 
property  liable  to  a  state  tax,  made  assess- 
ments or  reassessments  against  him  for  each 
year  from  1876  to  1907.  That  made  for  the 
year  1876  was  for  $30,000,  and  down  to  and 
Including  1884  they  varied  from  that  amount 
to  $133,040.  From  1885  the  reassessments 
varied  from  $133,160,  the  lowest,  to  $824,- 
875,  the  highest 

The  appellee  has  undoubtedly  withheld 
from  the  commonwealth  a  large  sum  which 
he  ought  to  have  paid  for  taxes,  and  his 
moral  duty  unquestionably  now  Is  to  pay  it, 
but  he  cannot  be  comi)elIed  to  perform  that 
duty  unless  there  is  a  right  In  the  common- 
wealth to  enforce  it  as  a  legal  one.  All  taxa- 
tion Is  statutory,  and,  while  It  Is  the  duty  of 
every  citizen  to  bear  his  just  proportion  of 
the  burden  of  supporting  national,  state  and 
local  government,  he  cannot  be  compelled  to 
do  so  except  In  a  way  provided  by  a  statute. 
Liability  to  pay  taxes  arises  from  no  con- 
tractual relation  between  the  taxable  and 
the  taxing  power,  and  cannot  be  enforced  by 
common-law  proceedings  unless  a  statute  so 
provides.  They  can  be  collected  In  no  other 
way  than  that  pointed  out  by  the  statute, 
and  cannot  be  collected  until  they  have  first 
been  assessed  according  to  the  statute.  Are 
the  assessments  and  reassessments  made  by 
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the  appellants  sanctioned  by  any  statute?  If 
tbey  are  not,  tbey  are  void.  No  act  of  as- 
sembly antborlzes  an  assessment  of  a  state 
tax  on  personal  property  after  the  expira- 
tion of  the  year  In  which  It  ought  to  have 
been  assessed  and  the  taxable  ought  to  hare 
paid  It;  and  yet  this  Is  what  the  appellants 
did  for  the  years  from  1876  to  1884.  They  do 
not  pretend  that  there  was  authority  for  this 
in  any  statute  that  had  been  passed  up  to 
1SS.~>,  and,  as  to  these  original  assessments 
made  by  them  31  years  after  the  first  one 
ought  to  have  been  made  and  23  years  after 
the  one  for  1884  should  have  been  made, 
nothing  more  need  be  said,  ^'rom  1885  to 
1907  the  appellee  regularly  made  returns  to 
the  assessors.  For  these  assessments,  upon 
which  he  paid  taxes  each  year,  the  appel- 
lants would  now  substitute  reassessments  as 
a  basis  for  the  collection  by  the  common- 
wealth of  a  large  sum  of  money  from  the 
appellee.  For  this  extraordinary  proceeding 
they  must  point  to  some  statutory  authority, 
for  it  can  exist  nowhere  else.  It  Is  no  an- 
swer that  the  appellee  defrauded  the  state 
and  ought  now  to  be  compelled  to  pay,  for, 
whatever  ifiay  be  the  moral  aspect  of  the 
case,  it  is  his  right  when,  at  this  late  day, 
the  appellants  would  impose  taxes  upon  him, 
which.  If  ever  due,  ought  to  have  been  im- 
posed years  ago,  to  aslt  for  and  be  shown 
the  statute  under  which  they  would  now  com- 
pel him  to  pay. 

By  the  acts  of  1885  (Act  June  30,  1885  [P. 
Tm  1031)  and  1889  (Act  June  1,  1889  [P.  L. 
420])  the  commonwealth  undertook  to  pro- 
tect Itself  from  the  failure  of  a  taxable  to 
make  a  proper  return,  and,  if  It  did  not  sufll- 
eiently  do  so,  it  Is  not  his  fault.  The  returns 
made  by  the  appellee  from  1885  are  to  be  re- 
gnirded  as  false,  for  he  did  not  return  during 
that  period  all  of  his  personal  property  lia- 
ble to  state  tax.  In  now  undertaking  to  re- 
assess him  for  these  23  years,  the  appellants 
insist  that  they  have  authority  to  do  so  un- 
der section  1  of  the  act  of  1889  (P.  L.  420), 
which  provides  that  no  failure  to  assess  or 
return  personal  property  shall  discharge  the 
owner  or  bolder  thereof  from  liability  there- 
for to  the  commonwealth.  The  act  of  1889 
was  not  retrospective,  but,  aside  from  this, 
Scbmnck  made  a  return  in  each  year  from 
1885  to  1907.  If  he  had  not,  his  liability  to 
the  commonwealth  would,  of  course,  have 
continued  under  the  first  section  of  the  act 
of  1889 ;  but  in  each  year  from  1889  to  1907 
that  liability  was  to  be  fixed  by  the  county 
commissioners  In  the  way  pointed  out  by 
section  5  of  the  act.  If  the  returns  made 
were  false,  the  liability  of  the  appellee  was 
to  be  ascertained  in  the  way  pointed  out  by 
sections  11  and  12  of  the  act.  No  other 
mode  appears  In  that  act  or  any  other  for 
fixing  the  liability  of  a  taxable  who  makes 
«  false  return,  and  no  other,  therefore,  exists. 
The  mode  pointed  out  in  the  act  of  1889  for 


fixing  liability  to  the  commonwealth,  either 
upon  a  failure  to  make  a  return  or  upon  a 
false  return,  must  be  pursued  each  year,  for 
In  each  year  the  tax  is  to  be  assessed  and 
paid.  What  was  attempted  by  the  appel- 
lants here  was  fjttempted  In  Williamson's 
Estate,  153  Pa.  508.  26  Atl.  246.  In  1888 
Williamson  failed  to  make  any  return  of 
his  personal  property  to  the  assessors.  They 
estimated  his  taxable  personal  estate  at  $45,- 
000  and  assessed  him  with  that  amount 
The  tKtard  of  revision  of  taxes  added  50  per 
cent,  by  way  of  penalty,  and  the  assessment, 
as  corrected  and  revised  by  them,  was  $67,- 
500.  The  taxes  on  this  were  paid.  Two  or 
three  months  after  their  payment,  and  In  the 
following  year,  Williamson  died,  the  inven- 
tory of  his  estate  showing  personal  property 
amounting  to  $2,500,000.  In  April  1888— six 
mouths  after  he  should  have  made  his  re- 
turn in  1887 — the  board  of  revision  of  taxes 
made  a  new  assessment,  without  the  Inter- 
vention of  the  assessors,  fixing  the  amount  of 
the  personal  estate  at  $2,500,000  and  adding 
a  penalty  of  50  per  cent.  This  court  held 
that  the  second  assessment  was  Improper 
and  void,  and  that  the  county  of  Philadel- 
phia, having  received,  the  whole  amount  of 
the  tax  under  the  first  assessment,  could 
recover  nothing  more  from  the  estate.  In 
the  course  of  his  opinion  Mr.  Justice  Wil- 
liams said:  "If  the  decedent  had  made  a 
false  return  and  so  misled  the  board,  a  very 
difterent  question  would  be  raised.  He  sim- 
ply declined  to  give  any  information."  Upon 
this  these  api^ellants  lay  great  stress,  but  It 
Is  to  be  regarded  as  mere  obiter  dictum.  The 
question  of  a  false  return  was  not  In  that 
case.  If  it  had  been,  tbis  court  would  have 
been  compelled  to  hold  that  the  only  remedy 
the  state  has  for  a  false  return  Is  the 
one  which  is  provided  by  itself  in  the  elev- 
enth and  twelfth  sections  of  the  act  of  1889, 
and  no  other  can  be  pursued. 

Taxation  is  purely  for  the  Legislature. 
The  judiciary  can  enforce  it  only  as  the  Leg- 
islature directs  it  to  t>e  enforced.  For  case? 
like  the  present  additfonal  legislation  is 
manifestly  needed,  but,  until  it  is  enacted,, 
the  commonwealth  must  submit.  Appeal 
dismissed,  at  appellants'  costs. 


(222  Pa.  214) 
COMMONWBAI/TH  v.  HARVEY  et  al. 

(Supreme  Court  of  Pennsylvania.    Jane  23. 
1908.) 

1.  BAII,    (J   77*)— JmOMENT    OF    FOBFEITtJEE— 

Conclusiveness. 

A  decree  of  forfeiture  of  a  recognizance  by 
the  coiirt  of  qiinrter  sessions  is  conclusive  in 
proceedings  in  the  common  pleas. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  §}  379,  403;   Dec.  Dig.  $  77.*] 

2.  Bail  (J  S4»)— Action  on  Bond— Defbwsbs. 

The  court  of  common  pleas  did  not  err  in 
refusing  to  exercise  the  discretion  given  it  by 
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the  act  of  Deceml)«r  9,  1783  (2  Smith's  Laws, 
p.  86),  to  moderate  or  remit  recognizances  for- 
feited in  the  courts  of  quarter  sessions,  wliere 
tlie  cround  of  relief  was  that  defendant  remain- 
ed m  court  until  tlie  indictment  against  him 
was  ixnored  by  the  grand  jury,  and  that  it  had 
been  the  uniform  practice  in  tne  court  of  quar- 
ter sessions  to  regard  the  ^port  of  a  grand 
jury  ignoring  an  indictment  as  ipso  facto  a  dis- 
charge of  defendant,  and  to  treat  an  entry  upon 
the  records  of  the  court  in  such  action  by  the 
grand  jury  as  leave  for  him  to  depart,  but  it 
was  not  averred  that  leave  was  given  him  to 
depart,  and  the  case  was  continued  to  the  next 
term  with  leave  to  the  district  attorney  to  sub- 
mit it  again  to  a  grand  jury. 

[EM.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  f  84.*] 

3.  Bail  (§  84»)— AcnoN  on  Bond— Dbtenses. 
An  averment  in  an  affidavit  of  defense  to 
an  action  on  a  forfeited  recognizance  that  it 
was  the  uniform  practice  in  the  court  of  quar- 
ter sessions  to  regard  the  report  of  a  grand 
jury  ignoring  an  indictment  as  ipso  facto  a  dis- 
charge of  defendant,  and  to  treat  an  entry  on 
the  records  of  the  court  of  such  action  by  the 
grand  jury  as  leave  for  him  to  depart,  might 
be  considered  by  the  court  of  common  pleas  as 
a  reason  for  moderating  or  remitting  the  for- 
feiture, but  it  was  not  required  to  do  so. 

[Ejd.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  8  84.»] 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Assumpsit  on  a  recognizance  by  the  com- 
monwealth against  Frank  Harvey  and  the 
Title  Guaranty  &  Trust  Company  of  Scran- 
ton.  Judgment  for  plaintiff,  and  the  com- 
pany appeals.    AfiBrmed. 

Argued  before  FELL,  BROWN.  MESTRE- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

Hargeat  &  Hargest  and  Trautman  &  Llew- 
ellyn, for  appellant  John  Fox  Weiss,  W.  H. 
Mlddleton,  and  W.  H.  Musser,  for  appellee. 

BROWN,  J.  The  appellant  entered  Into 
a  recognizance  for  the  appearance  of  Frank 
Harvey  at  the  January  term,  1908,  of  the 
court  of  quarter  sessions  of  Dauphin  coun- 
ty. It  was  forfeited,  and  in  this  suit  upon 
it  the  question  of  Its  breach  cannot  be  raised. 
The  court  of  quarter  sessions'  decree  of  for- 
feiture is  conclusive*  In  the  proceedings  In  the 
common  pleas.  Shrlver  v.  Commonwealth,  2 
Rawie,  206;  Rhoads  t.  Commonwealth,  IS 
Pa.  272 ;  Pierson  v.  Commonwealth,  3  Grant 
Cas.  314;  Commonwealth  v.  Basendorf,  153 
Pa.  459,  25  Atl.  779.  By  the  act  of  December 
8,  1783  (2  Smith's  Laws,  p.  86),  the  courts  of 
common  pleas  are  empowered  to  levy,  moder- 
ate, or  remit  recognizances  forfeited  in  the 
courts  of  quarter  sessions  "on  hearing  the 
circumstances  of  the  case  according  to  equity 
and  their  legal  discretion";  and  this  court 
may  hear  appeals  from  orders  or  judgments 
of  said  courts  on  such  forfeited  recognizan- 
ces. The  affidavit  of  defense  in  this  case  is 
but  an  appeal  to  the  discretion  of  the  court 
below  to  remit  the  forfeiture  of  the  recogni- 
zance. No  legal  defense  Is  set  up  in  It,  and 
the  court  committed  no  error  in  refusing  to 


exercise  the  discretion  given  by  the  act  of 
1783.  The  condition  of  the  recognizance  was 
that  Harvey  would  appear  and  "not  depart 
the  said  court  without  leave."  His  failure  to 
appear  or  Ills  departure  after  appearing 
without  leave  of  court  to  go  was  a  breach  of 
it  "The  mere  appearance  of  a  defendant 
and  then  departing  without  such  leave  clear- 
ly does  not  release  the  surety.  Common- 
wealth V.  Coleman,  2  Mete.  (Ky.)  382;  Star 
V.  Commonwealth,  7  Dana  (Ky.)  243;  State 
V.  Gorley,  2  Iowa,  52 ;  Humphrey  v.  Kasson, 
26  Vt  760.  It  is  the  express  condition  of  the 
recognizance  that  be  shall  appear  and  not 
depart  the  court  without  leave.  It  is  at  all 
times  In  the  discretion  of  the  court,  at  any 
stage  of  a  criminal  trial,  to  call  the  d^end- 
ant  and  forfeit  his  recognizance.  People  v. 
Petry,  2  Hilt  (N.  Y.)  523;  People  v.  Blank- 
man,  17  Wend.  (N.  T.)  252;  Glldersleeve  v. 
People,  10  Barb.  (N.  T.)  35;  Wilson  v.  State, 
6  Blackf.  (Ind.)  212;  State  t.  Stout,  11  N.  J. 
Law,  121 ;  Mlshler  v.  Commonwealth,  62  Pa. 
55,  1  Am.  Rep.  377. 

The  appeal  of  the  defendant  below  to  the 
discretion  of  the  court  to  give  it  some  meas- 
ure of  relief  is  based  upon  an  averment  that 
on  the  second  day  of  the  court,  when  the 
bill  of  indictment  agatnst  Harvey  was  pre- 
sented to  and  ignored  by  the  grand  Jury,  he 
was  present  and  remained  in  court  until  the 
following  day,  ready  to  answer  the  charge 
that  had  been  preferred  against  him  and  any 
other  that  might  be  preferred,  but  that  the 
uniform  and  unbroken  practice  in  the  court 
of  quarter  sessions  of  the  county  was  to  re- 
gard the  report  of  a  grand  'Jury  ignoring  a 
bill  of  indictment  as  ipso  facto  a  discharge 
of  the  defendant,  and  to  treat  an  entry  upon 
the  records  of  the  court  of  such  action  by  the 
grand  jury  as  leave  for  him  to  depart  The 
uniform  and  unbroken  practice  In  the  court 
of  quarter  sessions  is  not  a  question  in  this 
proceeding  by  the  commonwealth  to  recover 
for  the  use  of  the  county  x>n  a  recognizance 
actually  forfeited.  The  averment  as  to  such 
practice  might  have  been  taken  into  consid- 
eration by  the  court  below  as  a  reason  for 
exercising  its  legal  discretion  in  moderating 
or  remitting  the  forfeiture,  but  It  was  not 
required  to  do  so.  Though  the  affidavit  of 
defense  avers  Harvey's  appearance  in  court 
and  his  remaining  there  until  the  third  day. 
there  is  no  averment  that  leave  ever  was 
given  him  to  depart.  On  the  contrary,  it 
rather  appears,  not  only  that  such  leave  was 
not  given,  but,  if  it  had  been  asked  for, 
would  have  been  refused.  The  admission  In 
the  affidavit  of  defense  Is  that  on  January 
11,  1906 — the  fourth  day  of  the  term — the 
case  was  continued  to  the  next  term,  wltti 
leave  to  the  district  attorney  to  submit  it 
again  to  a  grand  jury.  The  prosecution 
against  Harvey  was  not  concluded  when  the 
bill  against  him  was  Ignored.    It  was  still 
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under  the  control  of  tbe  court,  and  was  form- 
ally continued  for  action  upon  It  by  a  sub- 
Beqnent  grand  Jury.  The  defendant  had  not 
been  acquitted,  and  in  the  Interval  he  was  to 
remain  In  the  custody  of  the  court  and  not 
tlepart  without  leave,  for  that  was  the  con- 
dition of  his  recognizance.  Until  such  leave 
was  obtained,  there  was  no  ezoneretur  for 
his  bail. 

Judgment  affirmed. 


(222  Pa.  232) 

JACKSON  et  al.  v.  THOMSON  et  al. 
(Supreme  Court  of  Penusylvania.    Oct.  5,  1908.) 

1.  Tbusts  (I  S57»)— FoLLOwiwa  Tbust  Pbop- 

EBTY— FBATJD    0»   TBUSTEB. 

Testamentary  trustees  conveyed  land  un- 
der power  of  sale  to  an  attorney,  who  knew  that 
the  intent  was  to  provide  for  the  payment  of  the 
individual  debts  of  the  trustees,  and  was  in 
consideration  of  the  grantee's  payment  of  such 
debts.  Held,  that  the  deed  was  void  as  to  the 
share  of  the  beneficiaries  other  than  the  trustees 
themselves. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  g  543 ;   Dec  Dig.  i  357.»] 

2.  TausTs  (i  356*)— CoNSTBUcnvE  Tbust. 

Where  trustees  convey  the  trust  property 
for  the  purpose  of  paying  ueir  own  debts  to  the 
knowledge  of  the  grantee,  the  grantee  becomes 
a  trustee  ex  maleficio  as  to  the  parties  wronged. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  1  ^29 :    Dec.  Dig.  |  356.*] 

8.  Tbusts  (S  107«)— For,i,owiHO  Teubt  Pbop- 

XBTT— EbTOPPKI.. 

Where  testamentary  trustees  convey  the 
trust  estate  In  which  they  have  an  interest  to 
pay  their  individual  debts  and  the  grantee  has 
knowledge  thereof,  the  trustees  cannot  set  up 
their  own  wrong  for  the  purpose  of  invalidating 
the  deed  as  to  their  individual  interests. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
IHg.  i  255 ;   Dec.  Dig.  |  197.*] 

Appeal  from  Court  of  Commou  Pleas,  Sul- 
livan County. 

Action  by  W.  W,  Jackson  and  Blanche  W. 
Sturdevant  and  others  against  Rush  J.  Thom- 
son and  others.  From  the  Judgment,  both 
parties  appeal.  Both  appeals  dismissed,  and 
Judgment  affirmed. 

Plaintiffs  presented  this  point: 

"(1)  That  under  all  the  evidence  In  this 
case  tbe  verdict  must  be  for  the  plalntiffB 
tor  the  land  described  In  the  writ,  and  what- 
ever mesne  profits  the  Jury  may  find  the 
plaintiffs  entitled  to  as  damages  for  the  use 
and  occupation  of  said  land  by  the  defend- 
ants. Answer:  This  point  Is  refused.  This 
would  be  directing  you  to  find  for  the  plain- 
tiffs for  tbe  whole  undivided  one-third,  which 
would  be  contradictory  of  what  We  have 
already  Instructed  you.  We  say  you  should 
find  for  the  plaintiffs  against  Mr.  Thomson 
for  three-fifteenths  of  the  land  and  for  that 
proportion  of  the  mesne  profits,  but  It  Is  for 
you  to  say  whether  there  shall  be  recovery 
for  more  than  that  against  him." 

Defendants  presented  these  points: 

"That  there  Is  not  sufficient  evidence  in 


tbe  case  of  any  breach  of  trust  or  fraud  on 
the  part  of  the  executors  of  tbe  last  will 
and  testament  of  George  D.  Jackson,  de- 
ceased. In  making  the  conveyance  to  the 
defendant  Rush  J.  Thomson  of  the  land  In 
suit  on  July  9,  1897,  and  that  Rush  J.  Thom- 
son and  the  Citizens'  National  Bank  of  To- 
wanda.  Pa.,  or  either  of  them,  participated 
in  such  fraud  or  breach  of  trust,  to  warrant 
the  coxirt  in  decreeing  a  reconveyance  or  sub- 
mitting tbe  question  of  the  validity  of  said 
conveyance  to  the  Jury.    Answer:    Refused." 

"(4)  That  under  all  the  evidence  in  tbe 
case  the  plaintiffs  are  not  entitled  to  recover. 
Answer:     Refused. 

"(5)  That  under  all  the  evidence  in  tbe 
case  the  verdict  should  be  for  the  defendants. 
Answer:  Refused,  except  as  to  the  defendant 
Ounton." 

The  verdict  of  the  Jury  was  In  favor  of  the 
plaintiffs  and  against  the  defendant  Rush 
J.  Thomson  for  three-fifths  of  the  land  de- 
scribed in  the  writ,  being  the  undivided  three- 
fifteenths  of  the  tract  of  land  described  in 
the  writ,  and  the  sum  of  $24,055.35,  in  favOT 
of  the  plaintiffs  and  against  tbe  defendant 
Rush  J.  Thomson  for  mesne  profits.  The 
Judgment  was  entered  against  the  defendant 
Rush  J.  Thomson,  and  in  favor  of  the  plain- 
tiffs for  the  sum  of  $24,055.35,  with  costs,  and 
In  favor  of  the  plaintiffs  for  three-flfths  of  the 
land  described  in  the  writ,  being  the  undivid- 
ed three-fifteenths  of  the  tract  of  land  de- 
scribed In  said  writ 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Frank  W.  Wheaton,  Rodney  A.  Mercor,  and 
I.  McPherson,  for  Rush  J.  Thomson.  Seth 
T.  McCormick,  E.  J.  Mullen,  and  Aiphonsua 
Walsh,  tor  W.  W.  Jackson  and  others. 

BROWN,  J.  George  D.  Jackson  at  the 
time  of  his  death,  November  23,  1879,  was 
the  owner  of  an  undivided  third  Interest  In 
the  land  which  Is  the  subject  of  this  eject- 
ment By  bis  will,  admitted  to  probate  De- 
cember 15,  1879,  he  devised  his  real  estate 
to  his  executors  In  trust,  with  power  to  sell, 
and  provided  that  "by  and  with  the  mon^ 
or  moneys  proceeding  from  such  sale  or  sales, 
or  moneys  in  hand  at  the  time  of  my  decease, 
or  collections  made  from  debts  and  obliga- 
tions due  me  In  the  first  place  to  pay  or  dis- 
charge all  of  my  Just  debts,  and  after  such 
debts  are  fully  paid  then  the  residue  and 
remainder  of  my  estate  shall  be  for  the  sole 
use  and  benefit  of  my  dear  wife  as  long  as 
she  shall  live,  and  after  her  decease  thai 
to  be  divided  equally  share  and  share  alike, 
amongst  my  children,  viz.:  Mary  B.,  wlfs 
of  J.  W.  Xoung,  George  O.  Jackson,  Alice  B., 
wife  of  Thomas  Irving,  Willie  W.  Jackson, 
and  Blanche  Wlnnlfred  Jackson.  But  my 
wife  may  In  her  discretion.  If  she  thinks  best, 
and  any  of  my  said  children  need  it,  advance 
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Bnch  Bums  to  tbem  or  any  of  them  as  sbe 
thinks  adyisable,  so  as  to  be  within  the 
amount  that  would  be  coming  to  them  as 
their  share  after  her  death,  and  which 
amounts  so  advanced  shall  be  taken  and  de- 
ducted from  their  share  to  which  that  child 
would  be  entitled  on  the  final  settlement  of 
my  estate."  On  May  17,  1889,  George  O. 
Jackson,  one  of  the  sons,  conveyed  to  his 
mother  all  of  his  interest  in  the  estate  of 
his  father,  and  on  February  5,  1898,  W.  W. 
Jackson,  the  other  son,  assigned  his  interest 
to  her.  On  July  0,  1897,  Bemice  W.  Jack- 
son and  Oeorge  C.  Jackson,  as  executors  of 
George  D.  Jackson,  conveyed  bis  one-third 
Interest  In  the  land  In  controversy  to  Rush 
J.  Thomson  for  the  nominal  consideration 
of  $1.  By  deed  dated  AprU  12,  1899.  Ber- 
nice  W.  Jackson,  Mary  B.  Young,  Alice  E. 
Irving,  and  Blanche  W.  Sturdevant,  former- 
ly Jackson,  conveyed  to  Bemice  W.  Jackson, 
W.  W.  Jackson,  and  Blanche  W.  Sturdevant, 
In  trust,  all  of  their  Interest  in  the  real  es- 
tate of  the  said  George  D.  Jackson  not  there- 
tofore sold  by  the  executors,  for  the  puri>ose, 
as  expressed  in  said  deed,  of  carrying  out 
the  will  of  the  testator  without  an  adminis- 
trator In  the  event  of  the  death  of  the  said 
Bemice  W.  Jackson;  the  surviving  execu- 
tor, George  C.  Jackson,  having  died  December 
25,  1898.  By  this  deed  the  trustees  were 
empowered  to  sell  or  lease  the  real  estate  and 
hold  the  proceeds  for  the  sole  use  of  Ber- 
nice  W.  Jackson  during  her  life,  and  after 
her  decease,  to  divide  the  same  between  the 
said  Mary  B.  Young,  Alice  E.  Irving,  Blanche 
W.  Sturdevant,  and  Ida  G.  Jackson,  the  latter 
bavlng  been  named  by  the  parties  in  Inter- 
est as  one  of  the  beneficiaries  in  the  said 
deed  of  trust.  If  there  was  a  conversion  un- 
der the  direction  to  the  executors  to  sell,  this 
deed,  as  was  properly  held  by  the  learned 
judge  below,  reconverted  into  real  estate  so 
much  of  the  land  of  the  testator  as  had  not 
been'  sold.  This  ejectment  was  brought  by 
the  surviving  trustees  In  the  deed  of  trust, 
W.  W.  Jackson,  administrator  d.  b.  n.  c.  t  a. 
of  the  estate  of  George  D.  Jackson,  deceased, 
Mary  B.  Young,  Alice  E.  Irving,  Blanche  W. 
Sturdevant,  three  of  the  children  of  the  tes- 
tator, and  Ida  Greene  Jackson,  and  they  seek 
to  recover  upon  two  grounds:  (1)  Thomson 
procured  the  deed  from  the  executors  by  tak- 
ing advantage  of  the  confidence  reposed  In 
him  by  them  as  their  relative,  attorney,  and 
confidential  adviser;  and  (2)  the  considera- 
tion for  it  was  the  Individual  Indebtedness 
of  the  executors  due  to  Thomson  or  assumed 
by  him.  As  to  this  second  ground,  there  was 
no  conflict  of  testimony.  Thomson  admitted 
that  the  consideration  Included  some  individ- 
ual Indebtedness  of  George  C.  Jackson  and 
$8,100  of  Individual  indebtedness  of  the  two 
executors  to  the  Citizens'  Natiouel  Bank  of 
Towanda.  Under  a  charge  entirely  free 
from  error  and  couched  In  clear  language,  the 
jury  found  that  Thomson  had  not  taken  ad- 
vantage of  any  confidential  relation  existing 


between  him  and  the  executors,  and  that  find- 
ing is  binding  upon  us,  tbough  it  might  very 
fairly  have  been  different  under  the  evidence. 
It  eliminates  the  only  question  of  fact  in  the 
case.  As  a  matter  of  law,  the  Jury  were 
instructed  that.  If  they  should  find  the  deed 
had  not  been  procured  by  Thomson  through 
an  abuse  of  confidence,  it  was  nevertheless 
void  as  to  the  three-fifths  of  the  testator's 
interest  devised  to  his  three  daughters,  and  a 
verdict  was  directed  against  him  as  to  them. 
As  to  the  other  two  Interests,  a  verdict  was 
directed  in  his  favor.  No  recovery  was  per- 
mitted against  Gunton,  as  he  was  an  innocent 
purchaser  or  lessee  under  Thomson.  From 
the  judgment  on  the  verdict,  plalntUCs  and 
Thomson  have  appealed. 

The  single  question  before  us  Is  the  cor- 
rectness of  the  court's  direction  of  the  ver- 
dict. When  Thomson  and  the  executors  were 
negotiating,  it  was  manifestly  on  his  own  ad- 
mission for  the  purpose  of  providing  for  the 
payment  of  their  Individual  indebtedness, 
and  wben  he  took  the  deed  from  tbem  he 
took  it,  at  least  in  part,  In  coneideratiou  of 
his  payment  or  assumption  of  such  indebt- 
edness. If  he  had  not  been  a  member  of  the 
bar,  the  law  would  presume  that  he  knew  he 
was  taking  from  them  a  d^ed  which  they 
had  not  authority  to  execute  and  tliat  in  ex- 
ecuting It  they  were  attempting  to  divert 
trust  funds  under  their  control  to  their  own 
individual  use;  but  he  was  a  lawyer  of 
nearly  40  years'  experience  at  the  time,  and 
it  requires  more  than  ordinary  judicial  pa- 
tience to  bear  with  him  when  he  asks  that 
the  deed  be  declared  to  be  good  as  to  the 
three  daughters  and  devisees  of  the  testator, 
who  had  no  part  in  its  execution,  and  who 
will  be  grossly  wronged  by  it,  if  permitted 
to  stand  as  a  valid  title.  As  to  them  no 
sale  was  made,  and  the  deed  is  utterly  void 
In  Thomson's  hands,  for  he  took  It  with  full 
knowledge  that  the  executors  or  trustees  had 
no  authority  to  affect  the  Interests  of  the 
three  daughters  by  It,  and  was  an  active 
participant  In  the  attempted  fraud  upon 
them.  One  of  his  contentions  on  this  appeal, 
apparently  not  raised  in  the  court  below,  la 
that  the  deed  ought  to  be  sustained  because 
the  moneys  received  by  the  executors  were 
used  to  make  advances  to  one  of  the  children 
of  the  testator.  It  is  a  sufficient  answer  to 
this  to  say  that  George  C.  Jackson  bad  part- 
ed with  bis  entire  interest  in  the  estate 
more  than  eight  years  liefore,  and  he  had, 
therefore,  no  right  to  receive  any  advauce- 
'ments  at  the  time  the  deed  was  made  and 
have  the  same  deducted  from  his  share  on 
the  final  settlement  of  the  estate.  Thomson 
admitted  that  he  paid  George  a  part  of  the 
consideration  money  for  the  deed.  His  tes- 
timony as  to  this  Is  as  follows:  "Q.  Did 
George  C.  Jackson  get  any  money  from  the 
bank,  about  the  time  this  conveyance  in  ques- 
tion was  made,  that  was  a  part  of  the  con- 
sideration of  it.  A.  I  think  be  did.  Q.  He 
got  some  money,  cash,  in  addition  to  the 
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Judgments  and  matters  that  were  paid  for 
him?  a;  Yes,  sir;  that  Is  my  recollection.  I 
think  there  -was  one  check,  one  or  more 
checks,  paid  right  to  him.  Q.  Do  yon  know 
what  ui9e  he  made  of  that  money?  A.  No; 
I  don't.  I  can't  tell  you  that.  Yes;  I  think 
I  can.  I  think  he  deposited  it  in  bank,  but 
what  he  did  with  It  after  that  I  can't  tell 
you."  This  branch  of  the  case  Is  dismissed 
with  the  following  from  the  court's  instruc- 
tions to  the  jury:  "There  is  a  well-settled 
rule  of  law  which  forbids  executors  from 
converting  property  of  an  estate  they  rep- 
resent to  their  own  use.  They  cannot,  there- 
fore, pledge  or  sell  It  for  their  individual  in- 
debtedness. When  they  do  so  to  one  who 
has  knowledge  that  such  use  of  the  estate 
property  is  being  made,  such  transfer  may 
be  voided  by  the  persons  to  whom  the  prop- 
erty really  belongs;  that  is,  by  the  heirs  or 
devisees.  In  such  case  the  executors  and 
the  persons  acquiring  the  property  are  equal- 
ly culpable.  If  land  is  the  subject  of  such 
a  transaction,  the  one  to  whom  it  is  thus 
conveyed,  having  knowledge  of  the  illegal 
transaction,  does  not  take  a  good  title  as 
against  the  persons  thereby  wronged.  •  *  • 
The  applicability  of  this  rule  of  law  to  the 
case  on  trial  we  will  now  make  known  to 
you.  The  undivided  one-third  Interest  in 
this  102-acre  tract  of  land  belonged  to  George 
D.  Jackson.  The  legal  title  thereto  passed 
by  his  will  to  his  executors  In  trust,  as  we 
have  already  explained.  The  executors  held 
that  title  for  the  purpose  expressed  in  the 
will.  They  were  the  trustees  of  the  devisees, 
and  the  beneficial  interest  in  this  land  be- 
longed to  such  devisees.  When  the  executors 
assumed  their  duties  as  such,  they  were 
bound  to  act  in  good  faith  towards  those 
devisees.  If  the  executors  conveyed  this  in- 
terest In  this  land  to  Mr.  Thomson  In  pay- 
ment of,  or  as  security  for,  their  individual 
Indebtedness  to  him  or  others,  they  commit- 
ted a  breach  of  trust.  If  he  took  the  con- 
veyance with  that  understanding  and  agree- 
ment, he  was  equally  engaged  In  wrongdoing. 
Under  such  circumstances  the  transaction 
would  be  in  violation  of  the  rights  of  such 
persons  having  an  Interest  in  the  land,  as 
did  not  Join  in  the  conveyance;  and  it  Is 
immaterial  whether  }t  was  part  of  that  bar- 
gain that  the  deed  to  Mr.  Thomson  was  also 
to  secure  an  indebtedness  of  George  D.  Jack- 
son's estate.  In  this  respect  the  transaction 
was  indivisible,  and,  If  fraudulent  in  part, 
it  Is,  as  to  the  parties  defrauded,  wholly  In- 
valid. The  taint  of  fraud  In  converting  the 
trust  property  to  the  Individnal  use  of  the 
executors,  so  far  as  Innocent  devisees  are 
concerned,  would  attach  to  the  Instrument 
as  a  whole  and  destroy  its  efficacy  as  a 
transfer  of  their  beneficial  interest  in  the 
land.  If  this  deed  was  taken  by  Mr.  Thom- 
son as  security  for,  or  in  payment  of,  the 
individual  debts  of  the  executors,  he  is,  as 


to  the  parties  thereby  wronged,  a  trustee  ex 
maleflcio.  On  this  point  there  is  no  conflict 
of  testimony.  Mr.  Thomson  lias  testified,  and 
therefore  admits,  that  In  the  consideration 
passing  from  him  to  the  executors  for  the 
deed  for  the  102-acre  tract,  and  the  other  con- 
veyances then  obtained  by  bim,  there  was 
included  some  indlvidttal  indebtedness  of 
George  G.  Jackson,  to  which  reference  has 
been  made." 

As  to  the  interests  devised  to  the  two 
sons,  George  C.  and  W.  W.  Jackson,  and  by 
them  conveyed  to  their  mother,  a  ditferent 
situation  is  presented.  Whatever  Interest  In 
the  land  was  held  by  George  C.  Jackson  or 
his  mother  on  July  9,  1897,  either  could  have 
sold  and  conveyed  to  Thomson.  They  were 
sui  Juris,  and  could  have  done  as  they  pleas- 
ed with  their  own.  If  other  persons  had  been 
named  as  executors,  they  could  have  agreed 
that  such  executors  should  convey  their  In- 
terests to  another,  and,  when  they  themselves 
as  executors  made  the  conveyance,  they  must 
be  regarded  as  having  Intended  to  convey 
whatever  interests  they  owned.  Thereafter 
neither  of  them  could  Impeach  the  validity  of 
the  conveyance  as  to  any  interest  owned  at 
that  time  or  subsequently  acquired  by  them 
or  either  of  them.  They  had  testamentary 
authority  to  sell,  and  neither  of  them  as  in- 
dividuals could  subsequently  question  their 
own  exercise  of  it  Their  conveyance,  so 
far  as  It  affected  their  Interests,  contravened 
no  public  policy.  It  was  totally  void  in  the 
hands  of  their  grantee  only  as  to  the  three- 
fifteenths  of  the  land  owned  by  the  daugh- 
ters, and  the  fraud  attempted  upon  them  has 
not  been  consummated,  for  the  deed  is  still 
in  Thomson's  hands. 

As  to  the  remaining  two-fifths,  neither  Ber- 
nlce  W.  Jackson  nor  George  G.  Jackson,  if 
living,  would  be  heard  in  alleging  fraud  as 
a  ground  for  avoiding  their  deed.  As  they 
execulc<l  it,  they  were  bound  by  it,  and 
where  they  placed  themselves  the  law  left 
them  (Bredin's  Appeal,  92  Pa.  211,  37  Am. 
Rep.  677);  and  those  now  representing  them 
are  in  no  better  situation.  In  such  a  case 
the  maxim,  "Nemo  allegans  suam  turpitudin- 
em  audiendus  est,"  is  in  full  force,  and  Thom- 
son is  permitted  to  say,  "In  pari  delicto  me- 
lior  est  conditio  possidentis." 

All  of  the  assignments  of  error  are  over- 
ruled, both  appeals  are  dismissed,  and  the 
Judgment  is  afi^med. 


(222  Pa.  263) 
RIBLLY  V.  STEPHENSON  et  aL 
(Sapreme  Court  of  Pennsylvania.    Oct  5,  1908.) 

1.  Watebs  Ann   Wateb  Coubsks   (§  116*)— 
Surface  Watkb  —  Riams  of  Adjoinino 

OWNEBS. 

While  the  owner  of  a  city  lot  in  improv- 
ing the  same  may  shut  out  surface  water  from 
his  lot  without  preventinK  it  from  flowing  over 
the  adjacent  land  or  leading  it  to  a  sewer,  he 
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may  not  thronch  negligence  do  uoneceBsary 
damage  to  the  land  of  adjoining  owners,  nor 
obstruct  a  natural  channel,  nor  one  that  has  ac- 
quired the  character  of  an  easement,  nor  dis- 
charge surface  water  in  a  body  on  adjoining 
land. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,   Cent.  Dig.  fS  127-134;    Dec. 
Dig.  i  11G.»] 

2.  Watebs  and   Wateb  Coubses   (f  116*)— 
SuKFAOB  Watebs  —  Kiohts  of  Adjoinino 

OWNEBS. 

PlaintitC  and  defendant  owned  adjoining 
lots  on  a  paved  street.  The  land  was  on  a 
hillside,  and  the  surface  water  from  rains  ran 
oyer  both  lots  from  the  rear  to  the  front.  De- 
fendant raised  the  grade  of  his  lot,  but  did  not 
change  the  character  of  the  flow  of  the  sur- 
face water,  except  that  the  water  which  had 
previously  spread  over  the  surface  of  both  lota 
now  ran  over  plaintiff's  lot.  There  was  no  evi- 
dence of  negligence,  or  that  defendant  had 
closed  up  any  channel.  Held,  that  be  was  not 
liable  to  plaintiff  for  damages  caused  by  the 
increased  now  of  water. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  127  ;   Dec.  Dig.  i 

Appeal  from  Court  of  Common  Pleae,  Lu- 
zerne County. 

BUI  by  Cornelius  M.  Rlelly  against  Joseph 
Stephenson  and  Helen  Stephenson.  Decree 
for  plaintiff,  and  defendants  appeal.  Re- 
'  versed. 

The  court  entered  a  final  decree  as  follows : 
"Now,  February  8,  1908,  this  cause  came  on 
to  be  further  heard  at  this  term  and  was 
argued  by  counsel,  and  thereupon,  upon  con- 
sideration thereof,  It  Is  ordered,  adjudged, 
and  decreed  as  follows,  viz.:  That  the  said 
defendants  be  forthwith  required  to  make 
provision  by  adequate  and  suflSclent  means 
for  the  flow  and  passage  of  surface  water 
which  naturally  passed  into  and  over  the 
same  before  they  improved  their  said  lot  in 
such  a  way  as  not  to  cause  damage  or  in- 
Jury  to  the  property  of  plaintiff." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

M.  J.  Mulhall  and  W.  L.  Raeder,  for  ap- 
pellants.   John  McGahren,  for  appellee. 

MITCHELL,  O.  J.  The  parties  own  ad- 
Joining  lots  on  an  opened  and  paved  street 
in  the  city  of  Wllkes-Barre.  The  land  was 
on  a  sloping  hillside  so  that  the  surface 
drainage  from  rain,  etc.,  ran  over  both  lots 
from  the  rear  to  the  front  The  defendant 
improved  bis  lot  first,  and  in  so  doing  raised 
the  grade  In  parts.  He  did  not  change  the 
character  or  direction  of  the  flow  nor  add 
to  the  volume  of  It,  except  that  in  conse- 
quence of  the  raised  grade  the  water  which 
had  previously  spread  over  the  surface  of 
both  lots  DOW  ran  over  plaintiff's.  It  was  a 
natural  and  inevitable  result  of  the  defend- 
ant's improvement  of  his  lot,  and  it  Is  not 
charged  that  it  was  negligently  done.  It 
was  averred  In  the  bill  that  defendant's  lot 


had  a  dip  or  hollow  which  made  a  natural 
channel  through  which  the  water  from  plain- 
tiff's lot  was  accustomed  to  flow,  and  that 
this  had  been  flUcd  up.  But  the  court  below 
expressly  refused  to  find  that  there  had 
been  a  chaimel,  and  the  evidence  would  not 
have  sustained  a  finding  of  such  fact.  The 
land  in'  its  natural  state  was  uneven  wltb 
occasional  depressions,  In  which  the  water 
would  collect  temporarily  and  then  gradu- 
ally drain  off.  There  was  nothing  that  could 
properly  be  called  a  channel. 

The  learned  judge  below  found  all  the 
facts  in  favor  of  the  defendants,  including 
the  following: 

"(3)  The  land,  of  which  both  lots  are  a 
portion,  was  Originally  undulating  land  used 
for  farm  purposes,  and  It  has  been  laid  out 
In  building  lots  and -streets  for  many  years. 

"(4)  The  opening  and  grading  of  streets, 
the  construction  of  sewers,  and  the  erectioa 
of  buildings  in  the  natural  expansion  of  the 
city,  adjacent  to  the  plaintlCTs  and  defend- 
ants' lots,  have  changed  the  surface  of  the 
land  as  it  existed  In  a  state  of  nature.    •    •    « 

"(7)  The  opening  of  Jones  street  and  EJs- 
sex  Lane,  and  the  erection  of  buildings  there- 
on, changed  and  increased  the  natural  flow 
of  the  sufface  water  on  the  land  adjacent  to 
the  plainiifT's  and  defendants'  properties." 

He  also  found  as  matter  of  law  "that  the 
defendants  had  the  right  to  grade  thtilr  lot 
In  the  manner  described  without  r^ard  to 
the  natural  drainage  of  the  locality."  But 
he  added  the  qualification  that  "in  doing  so, 
however,  the  owner  of  a  lot  must  take  care 
of  the  drainage  of  the  surface  water  by 
means  of  artificial  appliances  so  as  not  to  in- 
jure or  damage  the  other  or  adjacent  land- 
holders." The  correctness  or  error  of  this 
rule  is  the  question  In  the  case. 

The  ruling  of  the  learned  Judge  below 
was  made  In  deference  to  the  language  and 
supposed  decision  of  Kennedy,  J.,  in  Bentz 
V.  Armstrong,  8  Watts  &  S.  40,  42  Am.  Dec. 
265,  and  the  cases  of  Davidson  v.  Sanders, 
1  Pa.  Super.  Ct  432,  and  McMahon  v.  Thorn- 
ton, 5  Pa.  Super.  Ct.  493,  which  were  baaed 
upon  It  But  the  decision  In  Bentz  v.  Arm- 
strong was  upon  a  much  narrower  point  and 
the  language  of  Justice  Kennedy  has  been 
extended  to  apply  to  a  qtate  of  fact  to  which 
It  was  never  applicable.  The  plaintiff  in  that 
case  claimed  the  right  to  turn  the  rain  water 
which  fell  upon  his  lot,  and  also  the  wat» 
of  a  spring  on  his  lot  on  to  the  lot  of  de- 
fendant. The  latter  placed  an  obstruction 
on  his  own  lot  wtiich  turned  the  water  bade 
on  the  plaintura  lot  The  trial  Judge  charg- 
ed the  Jury  that  the  plaintiff  had  establish- 
ed his  right  to  an  easement.  On  this  point 
the- case  was  reversed;  Kennedy,  J.,  saying: 
"It  does  not  appear  to  us  that  any  facta  have 
been  testified  to  going  in  the  slightest  degree 
to  establish  the  plaintiff's  right  to  an  ease- 
ment such  as  he  claims  In  this  case."    That 


•For  other  oases  ■••  same  U9I0  and  Motion  NVUBBH  In  Doc.  *  Am.  Digs.  IWn  to  data.  *  BaporUr  Indont 


Digitized  by 


Google 


p«.> 


KIBLLT  ▼.  STEPHENSON. 


1099 


Is  the  whole  extent  of  the  actual  caae  decid- 
ed. But  Justice^  Kennedy  then  proceeds  to 
discuss  a  feature  of  the  case  that  had  evi- 
dently been  argued,  and  his  language  is 
certainly  as  favorable  to  the  defendants  In 
the  present  case  aa  to  the  plalntUI:  "In 
the  purchase  of  lots  of  ground  laid  out  and 
sold  for  the  purpose  of  building  up  towns 
or  cities  thereon,  It  has  ever  been  understood, 
and  such  baa  been  the  practice  and  usage, 
too,  that  the  natural  formation  of  the  sur- 
face will,  and  Indeed  must,  necessarily,  un- 
dergo a  change  In  the  construction  of  build- 
ings and  other  Improvements  that  are  de- 
signed and  Intended  to  be  made.  In  doing 
this  it  would  seem  to  be  right  that  the  com- 
mon benefit  and  convenience  of  the  respective 
owners  of  adjoining  lots  should  be  consulted 
and  attended  to,  but  certainly  no  one  ought 
to  •be  restrained  from  improving  his  lot  In 
such  a  manner  as  to  make  It  answer  the  pur- 
pose for  which  It  was  laid  out,  sold,  and 
parchased.  If  practicable,  without  overreach- 
ing upon  his  neighbor's  lot  He  ought  to 
be  permitted  to  form  and  regulate  the  sur- 
face of  It  as  he  pleases,  either  by  excavating 
or  filling  up,  as  may  be  requisite  to  the  con- 
venience and  enjoyment  of  It,  takltag  care, 
however,  not  to  produce  any  detriment  or  In- 
Jury  to  his  neighbor  In  the  occupation  or  en- 
joyment of  his  adjoining  lot"  So  far  this 
Is  sound  law  and  In  accordance  with  all  the 
decisions.  But  when  the  learned  Justice 
adds:  "It  Is  of"  great  Importance  that  the 
water  from  each  lot  arising  from  rain  or 
other  cause  should  be  conducted  by  the  own- 
er or  occupier  thereof,  If  he  wishes  to  have 
It  removed,  directly  from  It  to  a  sewer  or 
other  place  appropriate  for  the  receipt  and 
discharge  of  the  same,  and  not  be  turned  or 
let  on  to  an  adjoining  lot,  •  •  •  and  It 
appears  to  me  to  be  the  duty  of  the  owner 
of  each  lot  if  he  improves  It  to  do  It  In 
such  way.  If  practicable,  as  to  lead  and  con- 
duct the  water  that  happens  to  fall  upon  It, 
ofC  in  the  way  mentioned."  This  Is  mere  dic- 
tum not  authorized  by  sound  general  prin- 
ciples and  not  consistent  \»ilh  the  rules 
previously  established  In  the  same  opinion. 

The  owners  of  lots  In  cities  and  towns  buy 
and  own  with  the  manifest  condition  that 
the  natural  or  existing  surface  is  liable  to 
be  changed  by  the  progress  of  municipal  de- 
velopment. All  such  owners  have  equal  rights 
neither  lessened  nor  increased  by  priority 
of  Improvement,  and  the  primary  ri^ht  ot 
each  owner  Is  to  protect  himself  and  bis  lot 
from  loss  or  inconvenience  from  the  flow  of 
surface  water.    The  owner  at  the  foot  of 


the  slope  is  under  no  obligation  to  allow 
his  lot  to  continue  as  a  reservoir  for  the  sur- 
plus water  of  the  neighborhood.  He  may 
shut  It  out  by  grading  or  otherwise,  and  the 
fact  that  thereby  be  may  Incidentally  in- 
crease the  flow  on  'the  adjoining  lot  neither 
makes  him  answerable  In  damages  nor  af- 
fects the  adjoining  owner's  right  in  his  turn 
to  shut  out  the  original,  plus  the  increased 
flow  on  his  lot  The  ovrner  cannot  be  coerced 
as  to  time  or  manner  of  improvement  by  risk 
of  having  put  upon  him  the  burden  of  pro- 
viding for  the  flow  upon  others.  Some 
things,  of  course,  he  may  not  do.  He  may 
not  proceed  negligently  so  as  to  do  unneces- 
sary damage  to  others.  But,  so  far  as  be 
acts  upon  his  right  to  protect  his  enjoyment 
of  his  own  property,  any  Incidental  loss  to 
his  neighbor  is  damnum  absque  Injuria.  It  is 
clearly  settled,  however,  first,  that  be  may 
not  obstruct  a  natural  channel  for  the  flow 
of  the  water,  or  a  chai^nel  that  has  acquired 
the  character  of  an  easement;  and,  second- 
ly, he  may  not  gather  surface  water  into 
a  body  and  discharge  it  on  the  adjoining 
land.  His  right  Is  to  shut  out  the  invading 
water,  as  a  common  enemy,  for  the  protection 
of  his  own  land.  Notwithstanding  the  dic- 
tum in  Bentz  v.  Armstrong,  and  the  ques- 
tionable application  of  it  in  a  few  later  cases, 
these  principles  are  fundamental,  and  have 
never  been  successfully  questioned.  The  lat- 
est case  on  the  subject  Is  Strauss  v.  Allen- 
town,  215  Pa.  96,  63  Atl.  1073,  in  which  it 
was  sought  to  charge  a  municipality  with 
damages  for  loss  of  value  of  land  by  increas- 
ed flow  of  water  from  the  change  of  surf  ace 
conditions.  It  was  practically  conceded 
throughout  the  case  that  an  Individual  owner 
would  not  be  answerable,  and  it  was  held 
that  the  municipality  was  equally  exempt 
from  liability  from  Increased  flow  of  water 
Incidental  to  surface  changes  In  the  course 
of  municipal  development  The  quallflcatlon 
applied  in  this  case  that  the  right  of  the 
owner  to  shut  out  the  surface  flow  from  his 
lot  Is  accompanied  by  an  obligation  to  pre- 
vent it  from  flowing  over  the  adjacent  land 
and  to  lead  it  by  artificial  or  other  means  to 
a  sewer  or  other  avenue  of  escape  is  totally 
Irreconcilable  with  the  conceded  right  of  pro- 
tection of  his  lot  already  discussed,  and  Is 
not  sustained  by  authority  or  on  general  prin- 
ciples. The  cases  in  New  Jersey,  Connecticut, 
and  Massachusetts  which  have  considered 
this  exact  question  are  uniformly  against 
any  such  obligation. 

Decree  reversed  and  bill  directed  to  be  dis- 
missed, with  costs. 
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MEMORANDUM  DECISIONS. 


(74  N.  J.  B.  461) 

ALBERT  ▼.  HAEBERLT.  (Coart  of  Errors 
and  Apjioals  of  New  Jersey.  June  15,  1908.) 
Appeal  from  Court  of  Chancery.  Action  by 
Amelia  Albert  against  Emily  B.  R.  Haeberiy. 
Decree  for  complainant,  and  defendant  appeals. 
Affirmed.  Garrison  &  Voorhees,  for  appellant. 
Bourgeois  &  Sooy,  for  respondent. 

PER  CURIAM.  This  cause  was  heard  be- 
fore the  late  Vice  Chancellor  Grey,  who  express- 
ed the  view  that  the  case  was  governed  by  the 
same  legal  principles  that  this  court  applied  in 
a  former  litigation  between  the  same  parties. 
Albert  v.  Haeberiy,  68  N.  J.  Eq.  664,  61  Atl. 
3S0,  111  Am.  St.  Rep.  652.  We  concur  in  that 
view,  and  the  decree  under  review  should  there- 
fore be  affirmed,  with  costs. 

(74  N.  J.  E.  465) 

ATLANTIC  CITY  GAS  &  WATER  CO. 
▼.  CONSUMERS'  GAS  &  FUEL  CO.  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  the  Atlantic  City  Gas  &  Water 
Company  against  the  Consumers'  Gas  &  Fuel 
Company  and  others  for  an  injunction.  A  pre- 
liminary injunction  was  denied  (70  N.  J.  Eq. 
536,  61  Atl.  750),  and  on  final  hearing  the  dis- 
missal of  the  bill  was  advised  (65  Atl.  1119), 
and  complainant  appeals.  Affirmed.  Thompson 
&  Cole,  for  appellant.  Charles  L.  Corbiu,  for 
respondents. 

PER  CURIAM.  This  was  an  injunction 
bill.  An  application  for  at  preliminary  injunc- 
tion was  heard  by  Vice  Chancellor  Bergen,  who 
denied  it  for  reasons  expressed  by  him  in  an 
opinion  reported  in  70  N.  J.  Eq.  536,  61  Atl. 
750.  The  cause  was  afterwards  submitted  on 
final  hearing  to  Vice  Chancellor  Learning  upon 
the  same  testimony.  He  concurred  in  the  views 
of  Vice  Chancellor  Bergen,  and  advised  the  dis- 
missal of  the  bill  of  complaint.  We  likewise 
concur,  and  the  decree  of  dismissal  should  be 
affirmed,  with  costs. 

(n  N.  J.  L.  B97) 

BELLEVILLE  LAND  &  IMPROVEMENT 
CO.  V.  ATLAS  MFG.  CO.  (Court  of  Errors 
and  Appeals  of  .  New  Jersey.  Jan.  2,  1907.) 
Error  to  Supreme  Court.  James  E.  How- 
ell, for  plaintiff  in  error.  Chauncey  G.  Parker, 
for  defendant  in  error. 

PER  CURIAM.  Thejudgment  brought  up 
by  this  writ  of  error  is  affirmed,  on  the  grounds 
stated  in  the  opinion  of  Mr.  Justice  Garrison, 
in  the  Supreme  Court  (no  opinion  on  file). 

(74  N.  J.  E.  462) 

BERGEN  V.  ROGERS.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  June  15.  1908.) 
Appeal  from  Court  of  (Jhancery.  Bill  by 
George  J.  Bergen,  receiver,  against  John  I. 
Rogers.  From  a  decree  of  the  Court  of  Chan- 
cery, dismissing  the  bill,  advised  by  Vice  Chan- 
cellor Garrison  (07  Atl.  290),  complainant  ap- 
peals. Affirmed.  Wilson,  Carr  &  Stackhouse, 
'or  appellant.    John  I.  Rogers,  pro  se. 

PER  CURIAM.  The  decree  under  review 
herein  should  be  affirmed,  for  the  reasons  set 
forth  in  the  opinion  delivered  by  Vice  Chan- 
cellor Garrison  in  the  court  below.    67  Atl.  290. 

(74  N.  J.  L.  686) 

BURNS  et  al.  v.  ECKERT.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Feb.  2,  1907.)- 
Error  to  the  Supreme  Court.    Thomas  F.  Noon- 


ic 


nn,  for  plaintiff  to  error, 
for  defendants  in  error. 


Howard  R.  Cmse, 


PER  CURIAM.  The  judgment  in  this  cauiie 
id  affirmed,  for  the  reason  given  in  the  per  cur- 
iam opinion  of  the  Supreme  Court  (no  opinion 
on  file). 


(75  N.  J.  L.  940) 

BURNS  V.  LEHIGH  VALLEY  R.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jer- 
sey. March  9,  1908.)  Error  to  Sapreme  (3ourt. 
Action  by  Edward  Burns  against  the  Irfhigh 
Valley  Railroad  Company.  From  a  judgment 
of  the  Supreme  Court  (63  Atl.  186),  affirming 
a  judgment  for  plaintiff,  defendant  brings  error. 
Affirmed.    Geo.  S.  Hobart,  for  plaintiff  in  error. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  stated  by  Pit- 
ney, J.,  in  the  opinion  filed  in  the  court  below. 

"  ~  (7S  N.  J.  B.  741) 

BURRELL  v.  MIDDLETON  et  ur.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  March 
2,  1908.)  Appeal  from  Court  of  Chancery. 
Action  by  William  B.  M.  Burrell  against  Mel- 
bourne F.  Middleton  and  wife.  From  an  order 
((53  Atl.  978)  denying  a  preliminary  injunction, 
plaintiff  appeals.  Affirmed.  E.  A.  Armstrong, 
for  appellant.  John  W.  Wescott,  for  respond- 
ents. 

PER  CURIAM.  The  order  under  review 
herein  should  be  affirmed,  with  costs,  for  the 
reasons  set  forth  in  the  opinion  of  Vice  CHian- 
cellor  Learning. 

'    (74  N.  J.  L.  eSi.  6S4) 

CLARK  T.  ATLANTIC  CITY  R.  CO.  (Court 
of  Errors  and  Appeals  of  New  Jersey,  i'oh. 
2,  1907.)  Error  to  Supreme  Court.  J.  Wil- 
lard  Morgan  and  Clarence  L.  Cole,  for  plaintiff 
in  error.  John  W.  Wescott  and  Ralph  W.  E. 
Donges,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  cause 
is  affirmed,  for  the  reasons  given  in  the  opinigu 
of  Mr.  Justice  Dixon  in  the  Supreme  (>>urt  (no 
opinion  on  file). 

"  (76  N.  J.  L.  939) 

DURRELL  V.  MAYOR,  ETC.,  OF  CITY  OF 
WOODBURY.  (Court  of  Errors  and  Appeals 
of  New  Jersey.  March  9,  1908.)  Error  to  Su- 
preme Court.  Certiorari  by  EMward  H.  Dur- 
rell  to  the  mayor  and  council  of  the  city  of 
Woodbury  to  review  an  order  confirming  an  as- 
sessment. Judgment  in  the  Supreme  Court  (65 
Atl.  198)  confirming  the  assessment,  and  plain- 
tiff brings  error.  Affirmed.  Lewis  Starr,  for 
plaintiff  in  error.  A.  H.  Swackhamer,  for  de- 
fendant in  error. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  stated  by  Tren- 
chard,  J.,  in  the  opinion  filed  in  the  court  below. 

"°^^^^'°™  (74  N.  J.  U  599) 

FARNSWORTH  v.  MILLER  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  Jan.  2, 
1907.)  Error  to  Supreme  C!ourt.  John  J.  Cr«n- 
dall,  for  plaintiff  in  error.  John  C.  Reed,  for 
defendants  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  given 
in  the  memorandum  opinion  of  Mr.  Justice  Fort 
in  that  court.  60  Atl.  1100. 


FEINBERG'v.  FEINBERG.  (Court  of  Ei^ 
rors  and  Appeals  of  New  Jersey.     June   13, 


Digitized  by 


Google 


N.J.) 


MEMORANDUM  DECISION& 


1101 


1908.)  Appeal  from  Court  of  Chance^.  Suit 
by  Hazer  Feinberg,  against  Annie  Feinbergi 
S'roin  an  order  of  the  Court  of  Chancery,  ad- 
vised by  Vice  Chancellor  Learning  (66  Atl.  610), 
petitioner  appeals.  Affirmed.  A.  J.  King,  for 
appellant.  Matthew  Jefferson  and  John  W. 
Wescott,   for   respondent. 

PER  CURIAM.  By  decree  of  the  Court  of 
Chancery  the  parties  herein  were  divorced.  The 
custody  of  their  child,  Sylvia,  was  awarded  to 
the  respondent  until  the  further  order  of  the 
court,  and  the  petitioner  was  decreed  to  pay  to 
the  respondent  $3  per  week  for  the  support  of 
the  child  from  the  date  of  the  decree  until  the 
further  order  of  the  court.  The  order  now  un- 
der review  was  made  about  two  years  later,  up- 
on petitioner's  application,  and  modifies  the  de- 
cree, so  as  to  relieve  him  from  the  payment  of 
money  for  the  support  of  the  child  from  the 
date  of  this  order  until  further  order  of  the 
court.  Because  it  does  not  go  further,  and  re- 
lieve him  from  the  payment  from  the  date  of 
the  decree  until  the  making  of  the  modifying 
order,  petitioner  appeals  to  this  court.  We 
concur  with  the  view  expressed  by  Vice  Chan- 
cellor Learning  upon  this  point,  and  the  order 
ander  review  will  therefore  be  affirmed,  with 
costs. 

as  N.  J.  L.  939) 

HAGBMAN  v.  NORTH  JERSEY  ST.  RT. 
CO.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  2,  1908.)  Error  to  Supreme 
Court  Action  by  John  V.  Hageman  against 
the  North  .Jersey  Street  Railway  Company. 
From  a  judgment  (65  Atl.  834),  reversing  a 
judgment  for  plaintiff,  plaintiff  brings  error. 
Affirmed.  Albert  0.  Pedrick,  for  plaintiff  in 
error.     Hobart  Tattle,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  re- 
view herein  will  be  affirmed,  for  the  reasons 
Bet  forth  in  the  opinion  of  Mr.  Justice  Oar- 
retson  in:  the  Supreme  Court 

(74  N.  J.  B.  «7) 

In  re  JONES'  ESTATE.  (Conrt  of  Errors 
and  Appeals  of  New  Jersey.  June  16,  1908.) 
Appeal  from  Prerogative  Court.  Application 
for  assessment  of  collateral  inheritance  tax 
against  certain  legatees  under  the  will  of  John 
J.  Jones,  deceased.  From  a  decree  granting 
an  exemption  to  certain  religious  association 
legatees  (67  Atl.  1035),  the  comptroller  ap- 
peals. Affirmed.  Robert  H.  McCarter,  Atty. 
uen.,  and  William  R.  Barricklo,  for  appellant 
Collins  &  Corbin,  for  respondents. 

PER  CURIAM.  The  decree  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  of  Vice  Ordinary  Bergen. 
6T  AtL  1035.  

(TS  N.  J.  L.  942) 

OCEAN  CITT  LAND  CO.  v.  OCEAN  CITZ 
et  al.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  2,  19080  Error  to  Supreme 
Court  Certiorari  by  the  Ocean  City  I«nd  Com- 
pany against  Ocean  City  and  the  Ocean  City 
Association  to  review  an  attempt  to  modify  a 
dedication  of  streets  to  public  use.  From  a 
judgment  (63  Atl.  1112)  setting  aside  the  or- 
dinance, defendants  bring  error.  Affirmed. 
Bleakly  &  Stockwell,  for  plaintiffs  in  error. 
Bourgeois  &  Sooy,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  case 
Trill  be  affirmed,  for  the  reasons  set  forth  iu 
the  opinion  of  Mr.  Justice  Garretson  in  the 
Supreme  Court 

(74  N.  J.  B.  4G0)  -=— 

PIERCE  et  al.  t.  OLD  DOMINION  COP- 
PER MINING  &  SMELTING  CO.  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1908.)  Appeal  from  Court  of  Chan- 
cery.    Suit    by   John   H.    Pierce   and   others 


against  the  Old  Dominion  Copper  Mining  & 
Smelting  Company  and  others.  From  a  de- 
cree for  defendants,  advised  by  Vice  Chancellor 
Stevenson,  whose  opinion  is  reported  iu  65  Atl. 
1000,  complainants  appeal.  Affirmed.  Edward 
M.  Golie  and  Bennet  Van  Syckel,  for  appel- 
lants.    Collins  &  Corbin,  for  respondents. 

PER  CURIAM.  Upon  the  filing  of  the  bill 
of  complaint  herein  application  was  made  for 
an  injunction  and  for  the  appoiutment  of  a 
receiver.  Both  applications  were  denied,  for 
reasons  set  forth  iu  an  opinion  delivered  by 
Vice  Chancellor  Stevenson,  reported  in  67  N.  J. 
Eq.  309,  58  AU.  319.  Answers  having  been 
filed,  the  cause  proceeded  to  final  hearing,  where- 
upon a  decree  was  made  dismissiug  the  bill, 
without  prejuduce  to  the  rights  Of  the  com- 
plainant herein  to  file  a  bill  to  restrain  the  Old 
Dominion  Copper  Mining  &  Smelting  Company 
and  its  directors  from  diverting,  misapplying, 
or  mismanaging  the  so-called  segregated  as- 
sets," described  in  the  bill  of  complaint,  and 
from  carrying  out  any  contracts  which  the 
complainants  may  have  a  right  to  declare  void. 
See  second  opinion  of  Vice  Chancellor  Steven- 
son, reported  in  65  Atl.  1005.  We  concur  in 
the  views  expressed  by  the  learned  Vice  Chan- 
cellor, so  far  as  they  are  pertinent  to  the  ques- 
tions raised  by  the  present  appeal,  and  the  de- 
cree under  review  should  therefore  be  affirmed, 
with  costs. 

"^'''°°"  (78  N.  J.  B.  742) 

RAMSEY  T.  PERTH  AMBOT  SHIP- 
BUILDING &  ENGINEERING  CO.  VOOR- 
HEES  V.  UNITED  STATES.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  March  2, 
1908.)  Appeal  from  Court  of  Chancery.  Suit 
by  Allen  L.  Ramsey  against  the  Perth  Am- 
boy  Shipbuilding  &  Engineering  Company. 
From  a  decree  (65  Atl.  461)  by  the  Vice  Chan- 
cellor, reversing  the  disallowance  of  claim  of 
the  United  States  by  Willard  P.  Voorhees,  re- 
ceiver ot  the  shipbuilding  company,  the  re- 
ceiver appeals.  Affirmed.  Adrian  Lyon  and 
Frank  P.  McDermott  for  appellant  John  B. 
Vreeland,  U.  S.  Atty.,  and  Harrison  P.  Linda- 
bury,  for  respondent. 

PER  CURIAM.  The  decree  under  review 
will  be  affirmed,  for  the  reasons  set  forth  in 
the  opinion  delivered  in  the  Court  of  Chancery 
by  Vice  Chancellor  Stevens. 

(73  N.  J.  B.  738) 

SCHLICHER    et    al.    v.    KEELER    et    al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2, 1908.)  Appeal  from  Court  of  (Thancery. 
Chancery  suit  by  Mary  E.  Schlicher  and  an- 
other against  Charles  H.  Keeler  and  others. 
From  a  decree  advised  by  Vice  Chancellor 
Bergen  (62  Atl.  4),  complainants  appeal.  Af- 
firmed. Alan  H.  Strong,  for  appellants.  Charles 
C.  Hommann,  for  respondents  George  Keeler 
and  wife.  John  V.  B.  Wicoff,  for  respondent 
Charles  Keeler. 

PER  CURIAM.  The  decree  under  review 
herein  wUl  be  affirmed,  for  the  reasons  express- 
ed in  the  opinion  delivered  by  Vice  Chancellor 
Bergen  in  the  Court  of  Chancery. 

'°°°°°°°°°  (76  N.  J.  U  B84) 

SMITH  r.  WEAVER.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  June  15,  1908.)  Error 
to  Supreme  Court.  Certiorari  by  Josephine  T. 
Weaver  against  Ella  Etta  Smith.  From  an 
order  discharging  a  rule  to  show  cause  why  a 
judgment  on  bond  and  warrant  of  attorney 
should  not  be  set  aside  (66  Atl.  941),  prose- 
cutor brings  error.  Affirmed.  John  J.  Cian- 
dall,  for  plaintiff  in  error. 

PER  CURIAM.  The  judgment  under  review 
should  be  affirmed,  for  the  reasons  expressed  in 
the  opinion  delivered  by  Mr.  Justice  Garrison 
in  the  Supreme  Court    66  Atl.  941. 
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STATE  T.  PLEHM.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  2,  1908.) 
Error  to  Supreme  Court.  Hermann  Plehm  was 
convicted  of  burning  a  certain  building  and  its 
contents  with  intent  to  prejudice  the  insurer, 
and  brings  error.  Affirmed.  Peter  W.  Stagg, 
for  plaintiff  in  error.  Ernest  Koester,  for  the 
State. 

PER  CURIAM.  Plehm  was  convicted  in 
the  Bergen  quarter  sessions  u^n  an  indictment 
charing  him  with  the  burning  of  a  certain 
bnildmg  and  Its  contents,  that  were  insured 
against  fire,  with  intent  to  prejudice  the  in- 
surance company.  He  sued  out  a  writ  of  error 
from  the  Supreme  Court,  and  in  that  court  the 
conrictlon  was  affirmed.  The  present  writ'  of 
error  brings  the  Judgment  of  affirmance  under 
review.  Plaintiff  in  error  relies  upon  alleged 
errors  committed  in  the  trial.  Upon  an  ex- 
amination of  the  record,  we  are  unable  to  dis- 
cover error.  The  judgment  under  review  should 
therefore  be  affirmed. 


STATE  V.  ROSENBAUM,  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  26,  1006.) 
Error  to  Supreme  Court    Harvey  F.  Carr,  for 

Slaintiff  in  error.     F.  Morse  Archer,  for  the 
tate. 

PER  CURIAM.  The  judgment  brought  here 
by  this  writ  of  error  is  afurmed,  for  the  rea- 
sons given  in  the  opinion  in  the  Supreme  Conrt 
(no  opinion  oa  file). 

(76  N.  J.  L.  B78)  =»==» 
STATE  V.  SHARP.  (Court  of  Errow  and 
Appeals  of  New  Jersey.  March  9,  1908.)  Er- 
ror to  Supreme  Cburt  Charles  Sharp  was  con- 
victed of  crime,  and  from  a  judgment  of  the 
Supreme  Conrt  (66  Atl.  926),  aflinning  the  judg- 
ment of  the  trial  court,  he  brings  error.  Af- 
firmed. J.  J.  Crandall,  for  plaintiff  in  error. 
O.  Arthur  Bolte,  for  the  State. 

PER  CURIAM.  The  judgment  under  review 
should  be  affirin£d,  for  the  reasons  expressed  in 
the  opinion  delivered  by  Mr,  Justice  Reed  in 
the  Supreme  Court. 


STATE  V.  STERN.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Feb.  2,  1907.)  Error 
to  Supreme  Court.  Louis  Hood,  for  plaintiff 
in  error.  Ernest  Koester,  prosecutor  of  pleas, 
for  the  State. 

PER  CURIAM.    The  Judgment  In  this  cause 
is  affirmed,  on  the  grounds  stated  in  the  i>er 
curiam  opinion  of  the  Supreme  (3ourt  (no  opin- 
ion on  file). 
(7S  K.  J..  B.  T4«)         ^= 

BTEELMAN  v.  WHEATON  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  June 
15,  1908.)  Appeal  from  Court  of  Chancery. 
Bill  by  Daniel  Steelmau,  executor  of  Philip  M. 
Wheaton,  against  Arabella  Wheaton  and  May 
Steelman.  From  -an  order  of  the  Court  of 
Chancery  striking  out  the  bill  for  want  of  equity 
(66  Atl.  195),  complainant  and  defendant  Steel- 
man  appeal.  Affirmed.  Gaskill  &  Gaskill,  for 
appellant  executor.  Herbert  A.  Drake,  for  ap- 
pellant May  Steelman.  Bleakly  &  StockweU, 
George  H.  Peirce,  and  Gilbert  Collins,  for  re- 
^londent. 

PER  CURIAM.  These  appeals  are  taken 
from  an  order  of  the  Court  of  Chancery  strik- 
ing out  the  complainant's  bill  for  want  of  equity. 
We  concur  in  the  views  expressed  in  the  opin- 
ion of  Vice  Chancellor  Bergen,  upon  whose 
advice  the  order  was  made;  but  we  must  not 
be  understood  as  conceding  that  the  executor 
was  entitled  to  relief  in  equity,  even  if  his 
contentions  and  those  of  the  appellant  May 
Steelman  as  to  the  merits  of  the  controversy 
were  well  founded.  The  order  under  review 
should  be  affirmed,  with  costs. 


(73  N.  J.  B.  731) 

STEVENSON  v.  MARKLET  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  March 
2,  1008.)  Appeal  from  Court  of  Chancery. 
Suit  by  Richard  G.  Stevenson,  administrator  of 
Mary  Markley,  deceased,  against  Paul  H.  Mark- 
1^  and  another,  executors  of  Mary  Josephine 
Markley,  deceased.  From  an  order  of  the  Court 
of  Chancery  (66  Atl.  185),  denying  a  motion  to 
strike  out  the  bill,  defendants  appeal.  Affirmed. 
Herbert  A.  Drake  and  Howard  M.  Cooper,  for 
appellauts. 

PER  CURIAM.  We  agree  with  the  Vice 
Chancellor  that  the  statute  of  limitations  does 
not  bar  the  relief  sought  and  diat  the  facts  set 
forth  in  the  amended  bill  prima  facie  excuse  tlie 
seeming  laches  of  the  complainant.  These  con- 
cinsiona  are  well  vindicated  by  his  opinion.  It 
was  nnnecessary  to  hold  that  the  case  was  not 
one  properly  cognizable  by  the  orphans'  conrt. 
We  prefer  to  express  no  <q;>iuion  on  this  point, 
in  view  of  the  provisions  of  section  118  of  the 
orphans'  court  act  (P.  I>.  1888,  p.  75S),  author- 
ising an  executor  or  administrator  of  a  de- 
ceased guardian  to  account  in  that  conrt,  and 
of  section  116,  authorising  a  citation  at  the 
instance  of  any  person  interested  in  the  estate. 
The  Vice  Chancellor  assumed  that  the  act  con- 
cerning the  action  of  account  (Gen.  St.  p.  5) 
applied  to  a  general  guardian  appointed  by  the 
orphans'  court.  In  this  court  the  stress  of  the 
appellant's  argument  rested  upon  that  assump- 
tion. Its  correctness  is  doubtful.  In  terms 
the  act  only  authorises  such  action  against  the 
executors  or  administrators  of  a  guardian.  It 
does  not  purport  to  extend  the  right  of  action 
against  guardians  themselves,  which  at  common 
law  was  limited  to  guardians  in  socage.  The  sole 
object  of  the  statute  seems  to  have  been  to  extend 
the  right  of  action .  already  existing  against 
guardians  in  socage  to  their  executors  and  ad- 
ministrators. It  is  a  copv  of  St.  4  Anne,  c.  16, 
i  27.  It  seems  hardly  likely  that  the  Iiegisla- 
ture  could  have  meant  the  act  to  apply  to 
guardians  authorized  by  the  statute  originally 
'  December  16,  1784  (Pat  Rev.  Laws,  50). 


That  act  gave  the  origans'  court  thereby  creat- 
ed full  power  and  authority  to  hear  and  de- 
termine all  disputes  and  controversies  whatever 
respecting  the  allowance  of  the  accounts  of 
guardians,  a  provision  quite  inconsistent  witb 
the  argument  on  the  pai^  of  the  appellant  that 
an  action  of  account  lay  against  such  guard- 
ians. The  action  of  account  was  then  already 
falling  into  disuse.  The  order  appealed  from 
should  be  affirmed,  with  costs. 


TONKS  et  aL  v.  MUIiLIN.  (Court  of  Error* 
and  Appeals  of  New  Jersey.  March  2.  190S.) 
Error  to  Supreme  Court.  Action  by  Thomas 
Tonks  and  another  against  William  F.  MuUin. 
From  a  judgment  for  plaintiff,  defendants  bring 
error.  Affirmed.  Riker  &  Riker,  for  plaiutiS 
In  error.  Pitney,  Hardin  &  Skinner,  for  de- 
fendants in  error. 

PER  CURIAM.  An  examination  of  the  rec- 
ord discloses  no  error  prejudicial  to  the  plaintiff 
in  error.  The  judgment  under  review  should  be 
affirmed. 


WALTER  V.  WE8TINGHOU8E. 
CHURCH,  KERR  &  Co.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Mardi  26,  1907.)  On 
error  to  the  Supreme  Court.  Lewis,  Besson  & 
Stevens,  for  plaintiffs  in  error.  Raymond  & 
Van  Blarcom,  for  defendant  in  error. 

PER  CURIAM.  The  court  being  eqnaUy 
divided,  the  judgment  below  is  affirmed. 

For  affirmance— GARRISON.  FORT.  PIT- 
NEY. SWAYZB,  VROOM,  GREEN,  and 
GRAY,  JJ. 

For  reversal— THE  CHANCELLOR,  and 
GARRBT80N,     HBNDRICKSON.      REED, 
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TRBNCHARD,    BOGBRT,    and    VBBDBJN- 

BUHGH.  JJ.  

(76  N.  J.  L.  674)  -==— 

WOTSFT  V.  METER.  (Court  of  Errors  and 
AppMls  of  New  Jersey.  June  16.  1908.)  Error 
to  Supreme  Court.  Action  by  David  Wolff 
ai^ainst  Maud  M.  Meyer.  Judgment  for  plain- 
tiff (66  Atl.  059),  and  defendant  brings  error. 
Affirmed.  John  A.  Kiernan  and  Clarence  D. 
Meyer,  for  plaintiff  in  error.  Samuel  Koestler, 
for  defendant  in  error. 

PER  CURIAM.  The  judgment  under  reriew 
herein  should  be  affirmed,  lor  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 

YOOKHEES  and  VROOM,  JJ..  dissent. 

(221  Pa.  666)  ■== 

GRAY  et  al.  t.  MEADVILI.E  &  C.  8.  S. 
Ry.  (X).  (Supreme  (3ourt  of  Pennsylvania. 
May  18,  1908.)  Appeal  from  Conrt  of  Common 
Pleas,  Crawford  County.  Three  actions  for  per- 
Bonal  injuries  against  the  Meadville  &  Cambridge 
Springs  Street  Railway  Company — one  by 
Henry  Noel;  another  by  Mary  Hickeruell,  by 
her  father,  Isaac  Hickernell,  and  Isaac  Hicker- 
uell; and  another  by  Somner  Gray.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Reversed, 
with  directions.  Argued  before  FELL, 
BROWN,  MBSTEBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

PER  CURIAM.  These  cases  arose  out  of 
the  same  accident  as  the  case  of  Beckman  y. 
Railway  Co.,  219  Pa.  26,  6"  Atl.  983,  and  are 
governed  by  it.  For  the  reasons  there  stated, 
the  judgment  in  each  case  is  reversed,  and  it 
is  directed  that  judgment  be  entered  for  the 
defendant  in  each  nou  obstauta  yeredicto. 


ADELSON  T.  KELLER  et  al.  (Supreme 
Court  of  Rhode  Island.  April  20,  1908.)  Ap- 
peal from  Superior  Court  Bill  by  Elix  Adelson 
against  James  C.  Keller  and  others.  From  a 
decree  for  complainant,  defendants  appeal. 
Modified,  and  a  decree  ordered  in  accordance 
with  the  rescript.  Argued  before  DOUGLAS, 
0.  J.,  and  DUBOIS,  BLODGETT,  JOHNSON, 
and  PARKHURST,  JJ.  Clark  Burdick,  for 
complainant.  John  C.  Bnrke  and  Jalioa  I* 
Mitchell,  for  respondents. 

PER  CURIAM.  The  eyidence  supports  the 
allegations  of  the  bill  of  complaint  and  estab- 
lishes the  complainant's  right  to  specific  per- 
formance by  the  defendants  of  their  a^^reement 
to  sell  and  convey  the  land  in  question  upon 
the  terms  set  forth  in  the  two  papers  in  evi- 
dence, signed  by  them  and  the  complainant, 
respectively.  The  decree  of  the  superior  court 
contains  au  error  as  to  the  amount  and  terms 
of  the  mortgage.  To  this  extent  the  appeal  is 
snstained.  aud  the  counsel  will  present  a  draft 
decree  for  our  approval  in  accordance  with  tliis 
rescript. 


i 


KBLLET  T.  TOOMEY.  (Supreme  Conrt  of 
Rhode  Island.  March  13,  1908.)  Exceptions 
from  Superior  Court.  Action  by  Amelia  M. 
Kelley  against  Neil  Toomey.  There  was  a 
'udgment  for  plaintiff,  and  defendant  excepts. 
Sxceptious  overruled.  Argued  before  DOUG- 
LAS, C.  J.,  and  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ.  John  W. 
Hogan  and  Philips  S.  Knauer,  for  plaintiff.  Ed- 
ward M.  Sullivan,  for  defendant. 

PER  (CURIAM.  The  evidence  supports  the 
decision  of  the  superior  court,  establishing  the 
plaintiff's  averment  of  title  by  adverse  pos- 
session. The  defendant's  exception  is  over- 
ruled, and  the  cause  Is  remitted  to  the  superior 
court  for  judgment  on  the  decision. 


MAINE)  CREAMERY  CO.  V.  BEEVES. 
(Supreme  Court  of  Rhode  Island.  March  13, 
1906.)  Exceptious  from  Superior  (3ourt.  Ac- 
tios hy  the  Maine  Oeamery  Company  against 
D.  W.  Reeves.  Motion  for  new  trial  on  a 
verdict  for  plaintiff  was  denied,  and  defendant 
excepts.  Exceptious  overrnled.  Argued  before 
DOUGLAS,  C.  J.,  and  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST.  JJ.  Vincent, 
Boss  &  Bamefield,  for  plaintiff.  James  A.  Wil- 
liams, for  defendant. 

PER  CURIAM.  The  record  presents  rather 
a  greater  harmony  in  the  evidence  than  is  com- 
mon In  cases  arising  from  horse  trades.  It 
fully  supports  the  verdict  of  the  jury.  The  de- 
fendant's exceptions  are  overruled,  and  the  case 
is  remitted  to  the  superior  court  for  judgment 
upon  the  yeidict. 


METROPOUTAN  MFB  INS.  CO.  ▼.  ARM- 
STRONG et  al.  (Supreme  Court  of  Rhode 
Island.  March  13,  1908.)  Appeal  from  Superl. 
or  Court.  Bill  of  interpleader  by  the  Metro- 
politan Life  Insurance  Company  against  Myers 
R.  Armstrong,  as  administrator  of  the  estate 
of  William  J.  Greenville,  Hattie  J.  (Greenville, 
and  others.  From  the  decree,  the  named  re- 
spondents appeal.  Dismissed  and  cause  re- 
manded. Argued  before  DOUGLAS,  C.  J.,  and 
DUBOIS,  BLODGETT,  JOHNSON,  and 
PARKHURST,  JJ.  Adoniram  J.  Gushing,  tor 
complainant.  Mike  Kavauagh,  for  respondent 
Butler.  Julius  L.  Mitchell,  for  respondents 
Arm.stroug  and  Greenville. 

PER  CURIAM.  We  think  the  evidence  sus- 
tains the  decision  of  the  superior  court.  The 
appeals  are  dismissed,  and  the  decree  of  the 
superior  court  is  affirmed,  aud  the  cause  is  re- 
manded to  the  superior  court  for  further  pro- 
ceedings. 

Cli  N.  J.  L.  798) 

BDMSTED  ▼.  HENRY.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  Term, 
1907.)    Error  to  Supreme  Court. 

PER  CURIAM.  The  judgment  is  affirmed, 
for  the  reasons  stated  in  Decker  y.  Daudt  O'ust 
decided)  67  Atl.  375. 

(81  Vt  J79) 
VAN  DYKE  et  aL  ▼.  COLB. 

(Supreme  Ck>nrt  of  Vermont.    Essex.    November 

25,  1908.) 
Appsai.  and  Bsbob  (S  832*)— Rkhxarino. 

A  rehearing  tIII  not  be  granted  to  give  an  op- 
portunity to  raise  and  present  a  new  question. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and  Br- 
ror,  C!«nt  Dig.  !  3221;    Dec.  Dig.  {  E3l*] 

On  Rehearing.  Petition  refused.  For  former 
opinion  see  70  Atl.  593. 

WATSON,  J.  After  this  cause  was  heard  and 
determined  in  this  court,  and  final  entry  made, 
and  after  the  same  had  been  remanded  and  a 
mandate  sent  down,  a  petition  was  filed  by  the 
orators  for  a  rehearing,  under  the  provisions  of 
sections  1313-1316  of  the  Public  Statutes  of 
1906,  and  thus  by  force  of  the  law  of  those  sec- 
tions the  case  was  again  transferred  to  this 
court.  It  appears  from  the  petition  that  the 
orators  seek,  if  a  rehearing  be  granted,  to 
present  the  constitutional  question  of  the  impair- 
ment of  the  obligation  of  contracts,  claiming 
that  the  decision  of  this  court  impairs  the  obli- 
gation of  the  land  contract  involved,  in  that  the 
court,  it  is  claimed,  failed  to  give  force  aud 
effect  particularly  to  the  words  therein,  "at  any 
time  after  such  default,"  etc.  It  further  ap- 
pears from  the  petition,  as  the  fact  is,  that  this 
constitutional   question   was   not   raised   before 


•For  other  cases  see  same  topic  and  section  NUMBUR  In  Dec.  *  Am.  Digs.  1907  to  data,  ft  B«porter  Indexes 
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this  court  when  the  hearing  was  had  and  that 
the  orators  now  seek  to  raise  it  for  the  first 
time.  In  State  t.  Franklin  County  Savings 
Bank  &  Trust  Co.,  74  Vt  246,  52  Atl.  10(59,  a 
motion  was  made,  after  a  decision  had  been  ren- 
dered in  this  court,  for  a  rehearing  on  the 
ground,  as  here,  that  the  moving  party  desired  to 
present  a  question  in  argument  not  before  pre- 
sented.   It  was  held  that  a  rehearing  would  not 


be  granted  to  give  an  opportunity  to  raise  and 
present  a  new  question,  and  the  motion  was 
overruled,  but  no  further  opinion  was  written. 
That  case  was  prior  to  the  enactment  of  the 
statute  under  which  the  present  petition  is 
brought,  yet  the  holding  is  equally  applicable 
when  a  rehearing  is  sought  under  this  statute. 
Rehearing  refused,  petition  dismissed,  and 
cause  remanded. 


Bnd  of  Oases  m  Vox..  70. 
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